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SECOND  EDITION 


VOLUME   THREE 


CODE  OF 


CIVIL  PROCEDURE 


Adopted  March  11, 1872 


Optima  est  lex  quae  minimum  reliquit  arbi- 
trio  judicis;  optimus  judex  qui  minimum  sibi 
(That  law  is  best  which  leaves  least  to  the 
discretion  of  the  judge;  that  judge  is  best 
who  leaves  least  to  his  own). — Aphorism  46, 
Bacon's  Works,  Vol.  VII,  p.  148. 

Multitudo  imperitorium  perdit  curiam 
(The  great  number  of  unskilful  practitioners 
ruins  a  court). — S  Coke's  Institutes  S19, 
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?1BT  IL    OP  CIVIL  ACTIONS— (Continued).  sections. 

VUL    Of  THB  Trial  and  Judgment  in  Civil  Actions 577-680% 


» 


Chapter  L    Judgment,  in  general   577-583 

IL    Judgment  upon  failure  to  answer 585 

UT.    Issues — The  mode  of  trial  and  postponements '    588-596 

IV.    Trial  by  jury   ; 600-628 

Article  L    Formation  of  the  jury 600-604 

n.    Conduct  of  the  trial  607-619 

IIL    The  verdict 624-628 

Chapter  V.    Trial  by  the  court 631-636 

VL    Of  references  and  trials  by  referees 638-645 

Vn.    Provisions  relating  to  trials,  in  general.  .^ 646-663a 

Article  L    Exceptions    : 646-653 

IL    New  trials  656-663a 

Chapter  VUL    The  manner  of  giving  and  entering  judgment 664-680% 

IX    Or  THE  EzscunoN  or  the  Judgment  in  Civil  Actions 681-721 

Chapter  L    The  execution   681-713% 

n.    Proceedings  supplementary  to  the  execution 714-721 

TiTU  X.    Actions  in  Particular  Cases 726-827 

Chapter  L    Actions  for  the  foreclosure  of  mortgages -    726-729 

IL    Actions  for  nuisance,  waste,  and  wilful  trespass  in  certain 

cases  on  real  property 731-735 

nL    Actions  to  determine  conflicting  cUiims  to  real  property,  and 

other  provisions  relating  to  actions  concerning  real  estate  738-751 

IV.    Actions  for  the  partition  of  real  property 752-801 

V.     Actions  for  the  usurpation  of  an  office  or  franchise 802-810 

VL    Of  actions  against  steamers,  vessels,  and  boats 813-827 

XL    Or  Proceedings  in  Justices  '  Courts 832-927p 

Chapter  I.    Place  of  trial  of  actions  in  justices '  courts 832-838 

II.    Manner  of  commencing  actions  in  justices'  courts 839-850 

m.    Pleadings  in  justices '   courts 851-860 

IV.    Provisional  remedies  in  justices'  courts 861-870 

Article  I.    Arrest  and  bail  861-865 

n.    Attachment    866-869 

III.    Claim  and  delivery  of  personal  property 870 

Chapter  V.    Judgment  by  default  in  justices'  courts 871,872 

VL    Time  of  trial  and  postponements  in  justices'  courts 873-877 

VIL    Trials  in  justices '  courts 878-887 

Vin.    Judgments  (other  tlian  by  default)  in  justices'  courts 889-900a 

IX.    Executions  from  justices'  courts 901-905 

X.    Contempts  in  justices '  courts 906-910 

XL    Dockets  of  justices  911-918 

Xn.    General  provisions  relating  to  justices'  courts 919-926 

XIU     Small  claims  courts   927-927p 
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CONSPECTUS. 

PART  IL    OF  CIVIL  ACTIONS— (Continued).  actions. 

Title  XII.    Proceedings  in  Civil  Actions  in  Police  Coubts 929-933 

XIII.    Of  Appeals  in  Civil  Actions 936-982 

Chapter  I.  Appeals,   in   general 936-959 

II.  Appeals  to  supreme  court 963-971 

m.  Appeals  to  superior  courts ^74-982 

rv  and  V.  [Eepealed.] 

Title  XIV.    Or  Miscellaneous  Provisions  989-1062 

Chapter  I.  Proceedings  against  joint  debtors 989-994 

IL  Offer  of  the  defendant  to  compromise 997 

III.  Inspection  of  writings   , ; 1000 

IV.  Motions  and  orders   1003-1007 

V.  Notices,  and  filing  and  service  of  papers 1010-1019 

VL    Of  costs   1021-1039 

VII.     General    provisions 1045-1059 

VIII.    Declaratory    relief    [Judgment] 1060-1062 

PABT  m.     OP  SPECIAL  PBOQEEDINGS  OF  A  CIVIL  NATURE 1063-1822f 

Pbeuminabt  Provisions  1063, 1064 

Title  I.    Or  Writs  of  Eeview,  Mandate,  and  Prohibition 1067-lllOa 

Chapter  L     Writ   of   review 1067-1077 

II.    Writ  of  mandate 1084-1097 

in.     Writ   of  prohibition 1102-1105 

IV.     Writs  of  review,  mandate,  and  prohibition  may  issue  and  be 

heard  at  chambers   1108 

V.    Rules  of  practice  and  appeals 1109;  1110a 

TiTLR  IL    Or  Contesting  Certain  Elections 1111, 1127 

III.    Of  Sumucart  Proceedings   1132-1179 

Chapter  I.  Confession  of  judgment  without  action 1132-1135 

IL  Submitting  a  controversy  without  action 1138-1140 

III.  Discharge  of  persons  imprisoned  on  civil  process 1143-1154 

IV.  Summary  proceedings  for  obtaining  possession  ot  real  property 

in  certain  cases 1159-1179 

Title  IV.    Of  the  Enforcement  op  Liens 1180-1208 

Chapter  I.  Liens,   in   general 1180 

II.  Liens  of  mechanics  and  others  upon  real  property 1183-1 203a 

III.  Certain  liens  for  salaries  and  wages 1204-1207  [a] 

rv.  Certain  liens  upon  animals 1208 

Title  V.    Of  Contempts 1209-1222 

VI.    Of  the  Voluntary  Dissolution  of  Corporations 1227-1235 

VII.    Of  Eminent  Domain 1237-1264 

VIII.    Of  Escheated  Estates   1269-1274a 

IX.    Of  Change  of  Names 1275-1279 

X.    Of  Arbitrations  .  % 1281-1290 
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TITLE  Vm.  . :  ' 

OP  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  XCTICJNS. 

Chapter  L  Judomxnt  in  Genxbal,  ||  577-583.  '  \  '  < 

n.  Judgment  Upon  Failubx  to  Answer,  \  585. 

in.  Issues— The  Modes  of  Teial  and  Postponsioents,  \\  588-5961*  - 

IV.  Trial  by  Jury,  ||  600-628. 

V.  Trial  by  the  Court,  \\  631-636. 

VI.  Op  Beper^nces  and  Trials  by  Beperees,  \\  638-645. 

Vn.  Provisions  Relating  to  Trials  in  General,  IS  646-663a. 

VUL  The  Manner  op  Giving  and  Entering  Judgment,  \\  664-680^* 


CHAPTER  I. 

JUDGMENT  IN  GENERAL. 


1577.     Judgment  deftned. 

i  578.  Judgment  may  be  for  or  against  one 
of  the  parties. 

f  579.  Judgment  may  be  against  one  party 
and  action  proceed  as  to  others. 

1 580.  The  relief  to  be  awarded  to  the  plain- 
tiff. 

i  581.  -  Action  may  be  dismissed  or  nonsuit 
entered* 


S  581a.  Dismissal  for  failure  to  serve  sum- 
.monSy  when.  By  court  of  own  mo- 
tion. 

I  581b.  Dismissal  of  action  after  transfer. 

I  582.  All  other  judgments  are  on  the  mer- 
its. 

§  583.    Dismissal  of  actions. 


§  577.    JUDGMENT  DEFINED.    A  jndgment  is  the  final  determination  of 

the  rights  of  the  parties  in  an  action  or  proceeding. 

History:  Enacted  March  11,  1872,  re-enactment  of  \  144  of  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  143,  held  unconstitutional,  see  history,  5  5  ante. 


JUDGMENT  GENEBALLY. 

1.  Action  on  judgment — ^Aa  to  when  may 

be  maintained. 

2.  Same  —  Evidence  —  Weight  and  suffi- 

ciency. 

3.  Against  executrix — ^How  to  be  made 

payable. 

4.  Against  one  of  several. 

5.  Assignment  of  judgment — ^Burden  of 

proving  assignment. 

6,7.  Same — ^Filing — Notice. 

8.  Becomes  record  of  what  court  has  de- 

termined— ^When  entered. 

9.  Change  in  conclusions  of  law — ^Before 

en^  of  judgment. 

10.  Changes  in  judgments — ^Are  bmited. 

11.  Cleik's  entry  in  minutes— Not  judg- 

ment, when. 

12,13.  Collateial    attack     on     judgment  — 
Grounds  of. 

14.  Same — ^Judgment  rendered  in  former 
trial. 


15.  Same— Bights  of  asdgneei. 


16, 17.  Conclusiveness  of  judgment  —  In  gen- 
eral. 

18.  Same — ^Persons  concluded. 

19.  Same — Title  to  property. 
20,21.  Confession — Judgment  based  on. 

22.  Conformity  to  findings. 

23.  Construction — As  to  jurisdiction. 

24.  Same — As  to  decrees  in  divorce. 

25,26.  Constructive    service  —  Affidavit,    con- 
clusiveness of. 

27.  Decree — Of  dissolution  of  partnership. 

28.  Same  —  Bef using  to   set  aside  home- 

stead. 

29, 30.  Default  judgment— Entry  by  clerks 

31.  Same — ^Vacating  —  Defect  in  affidavit 

of  service. 

32.  Same— Same — ^Discretion  of  court. 

33.  Defined  by  section. 

34.  Distinguished  from  order. 

35.  Doctrine  of  merger  and  bar — in  gen- 

eral. 
86.  Same — ^Foreign  judgment. 
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JVDOMBNT— DBFINITION— IN    GBNKRAI.. 


IPt.II. 


•  « 


87. 

88. 

89. 

40. 

41. 
42. 

.43. 
*.  W 

.44;  45.' 

46. 

47. 
48. 

49, 50. 

51. 

52. 

53. 

54,  55. 

56. 

57, 58. 

59. 

60. 

61. 
62. 
63. 

64. 
65. 

66. 

67. 

68. 

69. 
70. 
71. 

72. 

73. 

74. 

75. 
76,  77. 
78-  80. 

81. 

84,  85. 

86. 
87. 


Same— fiame— EditoriBi  noti^ 

Same  —  Splittmg  eaiues'  of '.  aetion  — 
Single  and  entire  efMve  of  action. 

Entry  of  judgment^rVlJt'generaL 

Same — In  T^cftltiffffSilider  Praetiee  Act 
— Editoivs  note. 

Same^.'-^^e*  than  one  entry  permitted. 

Samerr^resumption  as  to  entry. 

f^iration  of  term  of  judge — Effect 
•of. 

Final  judgment — ^Action  upon. 

Same — ^Entry  of — Final  on. 

Same — ^Legal  or  equitable  relief. 

Same — One  judgment  only  is  to  be  in- 
cluded in  judgment-rolL 

Same — Order  distinguished  from  final 
judgment. 

Same — Order  settling  account  of  ad- 
ministrator. 

Same  —  Order   settling   receiver's   ac- 
count. 

Same  —  Same  . —  Distinguished    from 
Bochat  v.  Gee. 

Same — Purpose  of  section. 

Same — Sections  compared. 

Same — Statute  of  limitations  —  Wlien 
action  on  judgment  barred. 

Finding  as  to  corporate  capacity. 

Foreign  judgment — ^Want  of  jurisdic- 
tion. 

Form  of  judgment — Immaterial. 

Impeachment  of — ^By  eridence  aliunde. 

Same — Homestead  proceeding  in  pro- 
bate. 

Judgment  pro  confesso  on  cross^bill. 

Law  of  case  ^~  Belative  to  rights  of 
parties. 

Matters  concluded — Essentials  of  juris- 
diction— Facts  necessary  to  sustain. 

Opening  or  setting  aside — ^Affidavit  on 
—Necessity  for. 

Same — Affidavit  of  merits — Sufficiency 
of. 

Same — Notice  of  application. 

Operative  as  bar. 

Order    dissolving   attachment — Not   a 
judgment. 

Power  of  courts  over  judgment. 

Presumption  as  to  validity. 

Same — Identity  of  persons. 

Rendition  of  judgment. 

Bes  adjudicata. 

Restoration  of  destroyed  judgment. 

Signature  of  the  judge. 

Satisfaction    of    judgment — Entry    of 
record. 

Validity  and  effect   of  judgment — In 
general. 

Same — Substance,  not  form. 

Waive'r  of  findings— Effect  of. 


1«  Aetlom  OB  Jvdsaiemt^As  im  when  may 
Ibe  nalntaimed. — The  general  rule  undoubt- 
edly is  that  until  a  Jud^rment  becomes  final 
by  affirmance  on  appeal,  or  by  the  lapse  of 
the  time  within  which  an  appeal  migrht  be 
taken,  such  Judgment  is  not  admissible  in 
evidence,  and  can  not  be  relied  upon  as  the 
foundation  of  rlffhts  declared  in  it. — Sewell 
▼.  Price,  164  Gal.  266,  128  Pac.  407,  409. 

Am  to  actloB  ob  flaal  JvdiTBiOBtt  see  par. 
44.   this  note. 

2.  Same  — >  Bvldemee  —  Wclffht  and  safll- 
cleacy. — In'  an  action  to  recover  upon  an 
instrument  purportlner  to  be  a  deflciency 
Judgrment  of  a  sifter  state,  evidence  held 
to  show  service  of  summons  to  have  been 
obtained  by  fraud  so  that  the  foreign  court 
did  not  obtain  Jurisdiction  to  render  a  per- 
sonal Judgment. — Fox  v.  Mick,  20  Cal.  App. 
599.   129  Pac   972,   978. 

8.  Affaiaat  execatrIx«-How  to  be  made 
payable. — A  juderment  affainst  the  executrix 
upon  a  demand  agrainst  the  estate  of  her 
testator  should  have  been  made  payable  in 
due  course  of  administration. — ^Nathan  v. 
Dierssen,  164  Cal.  607,  180  Pac.  18,  14. 

See.  post,  11504  and  note. 
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4.  Asaiaet  one  of  seTeraL — It  Is  not  dis- 
puted that  in  an  action  agrainst  more  than 
one  defendant  the  court  may  render  Judg- 
ment affainst  only  one  when  a  several  Judg 
ment  Is  proper.  It  is  expressly  so  .provided 
by  section  679,  post. — Madary  v.  City  of 
Fresno.  20  Cal.  App.  91,  128  Pac.  340.  341. 

5.  Ammitpnn^nt  of  Jadsmemt— •Bardea  of 
proving  aeelsameat. — On  a  motion  by  the 
Judfirment  debtor  to  have  satisfaction  en- 
tered of  record,  the  burden  is  on  the  as- 
sigrnee  of  a  part  of  the  Judgrment  of 
affirmatively  showing:  that  the  Judgrment 
debtor  had  notice  of  the  asslgrnment  before 
paying:  the  Judgrment.  —  Buckeye  Refining: 
Co.  V.  Kelly.  168  Cal.  8.  124  Pac.  536. 

Aa  to  elfeet  of  aeelffament,  see  notes  78 
Am.  St.  Rep.  47;  64  Am.  Dec.  366. 

•.  Same— Flllas'— Notice. — In  the  absence 
of  a  statute  grivlngr  it  such  eflFect.  the  filing: 
of  the  a8Sig:nment  of  a  Judgrment  in  the 
office  of  the  clerk  of  the  superior  court  in 
which  the  action  was  pendingr  does  not 
operate  as  constructive  notice  of  the  assig:n- 
ment. — Buckeye  Refining  Co.  v.  Kelly,  168 
Cal.  8.  124  Pac.  586. 

7.  The  payment  of  a  Judg:ment  after 
partial  asslg:nment  operates  as  a  satisfac- 
tion of  the  Judg:ment.  as  ag:ain8t  a  prior 
a88ig:nee  of  a  part  interest  therein,  if  the 
Judgrment  debtor,  at  the  time  of  the  pay- 
ment, had  no  notice  of  the  asslgrnment. — 
Buckeye  Refiningr  Co.  v.  Kelly,  163  Cal.  8. 
124  Pac.  686. 

8.  Becomes  record  of  vrhat  court  baa  de- 
termined—Wbea  catered,  and  is  then  as 
binding:  upon  parties  as  if  entered  imme- 
diately upon  its  rendition. — Crim  v.  Kess- 
ing:.  89  Cal.  478.  488,  28  Am.  St.  Rep.  4!'l. 
?6  Pac.  1074. 


;/^ 
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COLLATERAL  ATTACK— COlfCLUSIVBNBSS  OF. 


1577 


•.    CkfiBS«  Im  co«cliuiloB«  of  law— Before      rlsrbts  of  the  partlea,  in  an  action  in  equity 


tmtrj  of  Jiidsmeat. — Court  may  at  any  time 
before  entry  of  Judgment  change  its  con- 
clusions of  law  upon  facts  found;  and  such 
chance  may  be  made  by  another  judgre  than 
the  one  who  has  tried  the  cause. — Crim  v. 
Kessins,  89  CaL  478,  489,  23  Am.  St.  Rep. 
491.  29  Pac.  1074.  See  Condee  v.  Barton, 
62  Cal.  1. 


19k     Ckaavee    la    Jadsmemts— Are    limited 

to  cases  and  conditions  expressed  in  stat- 
ute by  which  they  are  authorized. — ^McKay 
Y.  McKay,  125  Cal.  65,  68,  57  Pac.  677. 


11.  Clerk's  ^mtrr  In  mlmvtes— Not  Jvdir- 
It.  w-hea. — The  clerk's  entry  In  minutes 

of  trial  of  judgrment,  after  it  has  been  ren- 
dered by  court,  does  not  constitute  Judg- 
ment, as  such  entry  Is  but  ministerial  act 
of  clerk. — Crim  v.  Kessinfir,  89  Cal.  478,  488, 
21  Am.  St.  Rep.  491,  26  Pac.  1074. 

As  to  emtry  of  Jvdsneat,  see,  post,  §§  664 
et  seq.  and  notes. 

12.  Collateral  attack  oa  -Jvdirn^At  — > 
Greaada  o£« — ^Where  a  court  of  competent 
jurisdiction  found  that  an  executor's  sale 
of  real  estate  was  without  notice,  but  inter- 
preted tlie  will  as  authorising  the  sale  with- 
out any  notice,  and  so  confirming  the  sale 
itself,  the  decree  of  this  court  was  not 
snbject  to  coUat^al  attack  in  a  suit  which 
was  brought  many  years  afterward  to  set 
aside  the  sale,  nor  could  the  correctness  of 
such  interpretation  of  the  will  be  inquired 
into,  as  an  examination  of,  such  matters 
would  constitute  a  collateral  attack  on  the 
jodffment,  a  proceedinfr  which  will  not  be 
permitted. — Baffley  v.  City  and  County  of 
San  Francisco,  19  Cal.  App.  265,  125  Pac. 
931. 

As  to  iatpeaehias  Jadsmeat*  see  pars.  62, 
63,  this  note. 

As  to  eollateral  attack  oa  Jadsmeat  la 
scacral,  see  notes  94  Am.  Dec.  766;  40  Am. 
6t  Rep.  7S0. 

Aa  to  wluit  a  collateral  attack  Is,  see 
note  23  Am.  St.  Rep.   104. 

Aa  to  ivkctker  a  aiotloa  to  sot  aside  Is  a 
collateral  attack,  see  note  6k  Am.  St.  Rep. 
459. 

Aa  to  tko  vr^vad*  'or  collateral  attack  i 
Tkat  tko  eoart  exceeded  Its  Jarlsdlctloa* 
see  note  29  Am.  St.  Rep.  78. 


for    or    asalast    deceased 

aa,  see  note  29  Am.  St.  Rep.  816. 

foaaded   oa   false   retara 

see  note  19  Am.  Dec.  187. 


aot  wltMa  aay  of  the  Is- 

see  note  88  Am.  St.  Rep.  752. 

of  allcffcd  forscry  or  al- 

see  note  6  Am.  St.  Rep.  453. 

It.    Where   no  want   of   Jurisdiction   ap- 
pears upon  the  face   of   the   Juderment-roll 
ottered  In  evidence,  it  can  not  be  collater- 
ally assailed.     A  domestic  judgrment   must 
be  Void  upon  Us  tace  to  be  the  subject  of 
collaUral  attack.     Whatever    may    be    the 


to  set  aside  the  judgment,  it  is  clear  that  a 
domestic  judgment  regular  upon  its  face  is 
not  the  subject  of  collateral  attack. — ^Layne 
▼.  Johnson,  19  Cal.  App.  95,  124  Pac.  860. 

14.  Same  Jadgmcat  rendered  la  foraicr 
trial. — ^In  an  action  on  three  promissory 
notes,  the  defense  to  which  was  that  they 
had  been  obtained  by  false  representations, 
the  defendant  attempted  to  oflFer  in  evidence 
the  reporter's  record  of  the  testimony  re- 
ceived in  a  former  trial  upon  the  same  case, 
to  the  admission  of  which  the  plaintiff's 
counsel  offered  the  objection  that  the  de- 
fense sougrht  to  be  established  thereby  had 
been  passed  upon  by  the  c6urt  in  a  former 
action  and  adjudicated  adversely  to  the  con- 
tention of  the  defense;  the  Judgrment  having 
been  entered  in  an  earlier  action  to  the  ef- 
fect that  the  plaintiff  had  acquired  the  notes 
for  a  valuable  consideration,  before  matur- 
ity, as  a  purchaser  in  grood  faith.  This  ob- 
jection was  properly  sustained  by  the  court. 
If  there  were  material  errors  In  the  former 
trial,  they  would  have  been  available  upon 
the  appeal  of  that  cause;  but  they  have  no 
place  here,  where  all  of  the  evidence  taken 
in  that  case  was  offered  in  bulk  as  there  re- 
ceived. No  matter  what  the  condition  of 
the  record  in  a  former  case  may  have  been, 
the  ultimate  fact  remains  that  upon  the  evi- 
dence adduced  in  the  trial  of  that  cause, 
the  court,  acting:  within  its  proper  jurisdic- 
tion, had  entered  a  judgrment  against  the 
plaintiffs  therein,  and  that  was  a  subsist- 
ing judgrment  at  the  time  of  the  trial  of 
this  cause. — Smith  v.  Woods,  164  Cal.  291, 
128  Pac.  748. 

16.  Same— Rights  of  asalsaee.— On  a  mo- 
tion to  enter  satisfaction  of  a  judgrment, 
the  assignee  can  not,  for  mere  error  in  the 
exercise  of  jurisdiction,  attack  the  validity 
of  the  judgment  on  which  the  execution 
issued  against  his  assignor. — Buckeye  Re- 
fining Co.  V.  Kelly,  163  Cal.  8,  124  Pac.  586. 

19.  Coaclaslveacss  of  JndgaiCBt— la  gca- 
eral. — ^Where  an  action  is  commenced  by  a 
materialman  against  the  trustees  of  a 
school  district  under  section  1184,  post,  for 
the  price  of  materials  furnished  in  building 
of  a  school,  and  a  judgment  rendered 
against  such  trustees,  such  judgment,  after 
becoming  final,  will  operate  as  an  estoppel 
or  bar  against  the  maintenance  of  an  action 
against  the  school  district  alone,  under  the 
subcontractor's  lien  for  the  same  transa  ^ 
tion. — Sulsun  Lumber  Co.  v.  Fairfield  School 
Dist.,  19  Cal.  App.  587,  127  Pac.  849. 

As  to  coaclaslTCBCss  la  actloa  of  accoaat 
as  bar  to  sabse^aeat  salts  for  omitted  items, 

see  note  78  Am.  Dec.  769. 

As  to  coaclaslvcBCss  la  forecloslaff  a 
mortieage.  see  note  18  Am.  St.  Rep.  790. 

As  to  coBclaslTcacss  la  otker  actloas  la* 
volvlnir  the  same  qvcstloas,  see  note  88  Am. 
Rep.  778. 

An    to    concIaMtvenem    oa    deBiarrer»    B9% 

note  44  Am.  St.  Rep.  566. 
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A»   to   the   conclv«lvene»»   of  a   Jadsment 
InTOlvlnff  the  fact  or  Talldtty  of  marrlaKe* 

see  note  Ann.  Cas.  1912C,  245. 

As  to  elements  neeessarx  la  another  ac- 
tion, see  note  8  Am.  St.  Rep.  229. 

Instances  of  condnslTcness,  see  notes   14 
Am.  St.  Rep.   260;  16  Am.   St.  Rep.   142. 

» 

17.  The  position  that  the  Judgrment  in 
the  former  action  can  not  be  pleaded  in 
this  because  the  one  was  an  action  at  law 
and  the  other  a  suit  In  equity  is  without 
any  sound  reason  for  its  support.  To  sus- 
tain that  position  would  be  to  declare  that 
it  is  not  the  subject-matter  of  the  action, 
but  the  remedy  by  which  a  party  may  seek. 
Judicially,  to  assert  a  rigrht  that  is  the  test 
determinative  of  the  applicablity  of  the 
plea  of  res  adjudlcata;  but  obviously  the 
remedy  is  not  nor  could  it  be  made  the 
criterion  without  upsetting:  the  very  object 
of  pleas  in  estoppel  by  Judgrment.  If,  for 
example,  a  county  should  proceed  by  the 
extraordinary  leg:al  remedy  of  mandamus  to 
compel  a  county  official  to  turn  over  to  the 
public  treasury  certain  moneys  which,  it 
was  chargred,  he  had  collected  in  his  official 
.capacity  and  should  lose  out  on  the  merits, 
could  not  such  county  official,  in  the  or- 
dinary action  at  law  thereafter  brougrht  by 
the  county  to  recover  the  same  money, 
interpose  with  success  the  plea  of  estoppel 
basied  upon  the  Judgement  in  mandate?  The 
question  answers  itself.  —  Suisun  Lumber 
Co.  V.  Fairfield  School  Dist.,  19  Cal.  App. 
587,  127  Pac.  349,  862. 


18.     Same  •— Persons      concluded.  —  There 
could  be,  it  seems  to  us,  no  proposition  less 
debatable  than  that,  where  an  action  is  com- 
mencied    against    a   party   and   a   Judgrment 
entered  for  or  agrainst  him,  such  Judgrment, 
after   becoming   final,   will    always   operate 
as   an   estoppel   or   bar   agrainst   the   main- 
tenance of  another  action  thereafter  brougrht 
agrainst  such  party  alone  for  the  same  cause, 
notwithstanding:    that   other   parties    might 
,haye  been  Joined  with  him  in  such  action, 
,and    the    subject-matter    of    the    action    is 
'.  adjudicated  as  to  all  the  parties  thereto.    In 
jother   words,    it   can   not   possibly   be    true 
that  where,  as  here,  a  cause  of  action  has 
.  been  adjudicated  as  to   all   the   defendants 
r  to  an  action,  the  Judgment  therein  can  not 
,  be  successfully  set  up  in  bar  of  an  action 
thereafter     commenced     for    precisely     the 
same   cause   of  action  against  one  of  such 
» defendants. — Suisun  Lumber  Co.  v.  Fairfield 
School  Dist.,  19  Cal.  App.  587,  127  Pac.  349, 
352. 

As   to    conclnsiTcness   as   against   holders 
of  unrecorded   deeds»   see   note   81    Am.    St. 
,.Rep.   217. 

As  to  conclusiveness  against  Indemnitors, 

86e  note  22  Am.  St.  Rep.  204. 

As  to  conclusiveness  as  to  persons  affected 
by  debrees  In  probate,  see  note  48  Am.  Dec. 
'744. 


As  to  conclusiveness  against  persons  not 
parties  to  action,  see  note  2  Am.  St.  Rep. 
876. 

As  to  the  restriction  of  conclusiveness 
to  party  in  the  capacity  In  which  he  sued 
or  defended,  see  note  7  Am.  St.  Rep.  176. 

18.  Same— -Title  to  property. — In  an  ac- 
tion against  a  husband  and  wife,  «to  obtain 
a  decree  requiring  the  wife  to  convey  to  the 
plaintiff  the  legal  title  to  land  standing  in 
her  name,  on  the  theory  that  the  same  con- 
stituted community  property  of  herself  and 
her  husband,  and  that  he  Is  the  equitable 
owner  thereof  by  reason  of  a  conveyance 
thereof  from  the  husband  to  himself,  in 
which  the  court  found,  In  accordance  with 
the  allegations  in  the  cross-complaint  of  the 
wife,  that  the  property  was  her  separate 
property  and  was  free  of  all  Just  claims  on 
the  part  of  either  the  plaintiff  or  her  hus- 
band, a  Judgment  in  a  former  action  brought 
by  the  plaintiff  after  the  conveyance  by  the 
husband,  to  quiet  his  title  against  the  wife, 
in  which  the  court  found,  in  accordance 
with  issues  raised  by  the  pleadings,  that  the 
property  was  community  property,  and  that 
the  wife  held  it  solely  in  the  capacity  of 
trustee  for  the  marital  community,  but  that 
.the  plaintiff  was  not  the  owner  of  the  legal 
title,  and  was  not  entitled  to  take  anything 
by  the  action,  operates^  as  between  the 
plaintiff  and  the  wife,  to  estop  her  from 
asserting  that  the  property  was  not  com- 
munity property  of  her  husband  and  her- 
self, and  also  operates  to  estop  the  plaintiff 
from  claiming,  as  between  himself  and  tlie 
wiie,  tnat  he  acquired  the  legal  title  to  the 
property  by  reason  of  the  deed  from  the 
husband,  or  iti  any  other  way. — Nolan  v. 
Hyatt,   163  Cal.   1,  124  Pac.  439. 

20.  Confession     Judgment  based  upon. — 

Judgment  based  upon  confession  of  Insol- 
vent debtor  made  without  request  on  part 
of  creditor  and  without  his  knowledge,  and 
entered  up  at  instance  of  debtor  alone,  is 
not  Judgment  within  meaning  of  statute, 
as  creditor  is  not  bound  to  accept  Judgment 
as  measure  of  his  rights,  nor  would  such 
confession  bar  action  brought  by  him  on 
same  gravamen,  nor  estop  party  by  whom 
confession  was  made  from  denying  the 
facts  set  forth  in  ll. — Wilcoxson  v.  Burton. 
27  Cal.  228,  234,  87  Am.  Dec.  66. 

21.  Judgment  without  parties,  or  Judg- 
ment, however  perfect  in  form,  which  is 
attended  with  none  of  consequences  of  a 
Judgment,  can  be  Judgment  only  by  pre- 
tension, and  ratification  of  such  pretended 
Judgment  by  creditor  can  not  affect  rights 
acquired  by  third  parties  prior  to  ratifica- 
tion and  while  Judgment  was  one  only  <n 
name. — Wilcoxson  v.  Burton,  27  Cal.  228. 
234,  87  Am.  Dec.  66.  distinguishing  Bailey 
V.  Bryant,  41  Mass.    (24  Pick.)    198. 

22.  Conformity  to  findings. — In  tin  action 
for  damages  for  breach  of  a  contract  for 
legal  services,  where  the  plaintiff  attached 
to  his  complaint  a  copy  of  his  contract  call- 
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ing  for  one  thousand  five  hundred  dollars, 
but  made  no  allegration  of  non-payment, 
and  the  court  rendered  Judgrment  for  one 
thousand  dollars,  on  appeal  on  the  Judgr- 
ment-roU,  such  Judgrment  is  supported  by 
the  flndingrs  of  fact  under  the  pleadingrs. — 
Newmire  v.  Ford,  20  Cal.  App.  337,  128  Pac. 
»fi2. 

SS.    CoBVtraetlon  -—  As    to    Jurisdiction.  — 

This  section  and  section  1008,  post,  contain 
no  prohibition  of  courts  entering:  inter- 
mediate determination  as  exigrencies  of  case 
may  demand  and  no  conflict  is  found  be- 
tween these  sections  and  section  187,  ante, 
reiatincT  to  means  provided  for  ezerclsingr 
Jurisdiction. — Thompson  v.  White,  68  Cal. 
SOS,  SOS. 

24.  Same— An  to  decrees  In  divorce. — This 
section  must  be  read  In  connection  with 
sections  138  and  139  Civil  Code,  in  action 
for  divorce  and  for  custody  and  control  of 
minor  children. — McKay  v.  McKay,  125  Cal. 
C5,  C8,  57  Pac.  677. 

2B.    Co««tractlve  aervfee  —  Affidavit,  coa- 
ciastveaeflB    of.  —  The    law    permits,    under 
some  circumstances,   a  plaintiff  to  procure 
an  order  for   the   publication   of  summons 
where  the   defendant   in   the   action,   after 
the  exercise  of  due  diligence  on  the  part  of 
the  plaintiff,  can  not  be  found  within  the 
state,  and  the  fact  is  so  made  to  appear  by 
affidavit  on  behalf  of  the  plaintiff.    Such  an 
affidavit  is  always  ex  parte,  and  the  court, 
when  it  is  sufficient  in  form,  must  accept 
and  act  upon  it  and  grrant  the  order.     But 
in  proceeding  to  avail  himself  of  this  statu- 
tory   mode     for     constructive     service     of 
summons,    a   plaintiff    must,    in    fact,    have 
exercised    due    diligence.      A    mere    formal 
compliance  with  the  provisions  of  the  stat- 
ute, or  a   statement  to   that   effect   in   his 
affidavit,  will  not  suffice;  nor  will  an  order 
for  publication   based   upon   such   affidavit, 
or  a  judgment  following  a  service  by  pub- 
lication  thereon,  be  conclusive  of  the  facf 
that    such    diligence    was    exercised.      The 
question    is    open    as    between    the    parties 
under   a   direct   attack    on    the    ground    of 
fraud  In  procuring  the  Judgment.     When  a 
false  affidavit  Is  presented  to  the  court  for 
the  purpose  of  obtaining  an  order  for  the 
service  of  summons  by  publication,  this,  of 
itself,   is   an  act   of   fraud,   both   upon   the 
court  which  was  Induced  to  make  the  order 
thereon  and  equally  a  fraud  upon   the  de- 
fendant In  the  action. — Stern  v.  Judson,  163 
Cal.  726.  127  Pac.  88. 


Am   tm   coaeliiatvei 
•C  aerwftee  of 

Rep.  756. 


ess    of    sherliPs    return 

see  note  124  Am.  St. 


It  • 
•f  the 


•9S. 


the  service  of  process  upon  a  resl- 
Ltalde  of  state  limits  and  the  rtgrht 
state  to  avthorlae  a  personal  Jvdg- 
th«eapon»  see  note  Ann.  Cas,   1912D, 


26.    Svidence  held  sufficient  to  show  that 
Vkkm   plaintiff.   In   a  former   action,   did   not 
bona   fide    diligence    to    ascertan    the 


whereabouts  or  address  of  the  defendant 
therein,  notwithstanding  the  recital  of  such 
diligence  in  an  affidavit  for  publication. — 
Stern  v.  Judson,  163  Cal.  726,  127  Pac.  38. 

27.  Decree  — Of  dlasolnttou  of  partner- 
ship, sale  of  property,  and  Judgment  there- 
in against  partner  for  moneys  due  from 
him  to  partnership.  Is  final  money  judg- 
ment within  meaning  of  statute,  as  by  such 
decree  whole  matter  in  litigation  is  deter- 
mined, nothing  remaining  to  be  done  except 
to  execute  decree  by  sale  of  property  and 
distribution  of  proceeds  in  manner  fixed 
by  decree  itself;  this  being  mere  ministerial 
duty,  and  nothing  left  for  court  to  do  except 
to  see  that  decree  was  properly  executed. 
—Clark  v.  Dunnam,  46  Cal.  204,  205,  208. 

28.  Same— Refusing  to  set  aside  home- 
stead is  in  Its  essentials  judgment. — In  re 
Harrington's  Estate,  147  Cal.  124,  81  Pac. 
546.   548. 

20.  Default  Judgment— Bntry  by  clerk. 
— Where  there  is  no  answer  on  file,  and  the 
time  for  pleading  to  the  complaint  has  ex- 
pired, the  clerk  would  be  warranted  In 
entering  a  default  judgment. — Rose  v.  Le- 
lande,  20   Cal.   App.   502,   129   Pac.   599,    600. 

Aa  to  default  Judgment  on  failure  to 
aas^wer.  see,  post,  S  585  and  note. 

80.  The  clerk  of  the  superior  court,  in 
entering  a  default  judgment,  acts  ministe- 
rially, and  in  no  case  is  he  warranted  in 
making  such  entry  where  his  authority  so 
to  do  depends  upon  a  determination  of  the 
sufficiency,  either  as  to  the  substance  oi 
form,  of  a  document  on  file  purporting  to 
constitute  an  answer  to  the  complaint. — 
Rose  V.  Lelande,  20  Cal.  App.  502,  129  Pac. 
599,    600. 

81.  Same-— Vaeating^-Defect  in  affidavit 
of  service. — ^A  person  seeking  to  vacate  a 
default  judgment  against  him,  who  admits 
that  the  summons  was  in  fact  duly  and 
regularly  served,  can  not  complain  of  de- 
fects in  the  affidavit  of  service.  By  his  own 
admission,  the  affidavit  has  served  Its  pur- 
pose, nor  can  he  have  such  judgment  set 
aside  in  the  absence  of  "mistake,  inadver- 
tence, surprise,  and  excusable  neglect." — 
Hamilton  v.  Hamilton,  20  Cal.  App.  117,  128 
Pac.  838.  889. 

As    to    vacating    default    Judgments,    see, 

ante.  S  473  and  note. 

82.     Same^Same— Discretion    of    court. — 

Where  the  trial  court  believed  the  defects 
in  the  complaint,  so  far  as  the  defendants 
were  concerned,  were  Incurable,  and  was  on 
the  point  of  sustaining  the  last  demurrer 
without  leave  to  amend,  in  view,  further, 
of  the  opposing  statements  of  fact  in  the 
affidavits,  and,  finally,  of  the  unquestion- 
able  fact  that  the  attorneys  for  the  plaintiff 
neglected  for  fortj^-eight  days  to  secure  any 
stipulation  or  extension  of  time,  it  can  not 
be  said  that  the  statement  attributed  to  de- 
fendants' attorneys,  that  he  would  not  take 
a  default  against  plaintiff,  meant  that  plain- 
tiff   might    go    on    indefinitely    or    forever 
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without  pleadlner.  The  delay  of  forty-eigrht 
days  was  unexplained  and  unezcused;  hence 
It  can  not  be  said  that  there  was  any  abuse 
of  discretion  in  the  order  appealed  from. — 
Lans  V.  LiUey  &  Thurston  Co.,  164  Cal.  294, 
128  Pac.  1026,  1027. 

S8.  Defined  by  seetloii  is  judgrment  of 
which  copy  is  to  be  Included  in  Judgrment- 
roll. — Colton  Ii.  &  W.  Co.  v.  Swartz,  99  Cal. 
278,  282,  33  Pac.  878. 

84.  Distliiiriiisbed  from  order. — ^Where,  on 
January  9th,  a  motion  for  a  nonsuit  was 
renewed  by  the  defendant,  a  formal  Judgr- 
ment  of  nonsuit  in  pursuance  of  this  ruling 
being:  drawn  and  sigrned  by  the  Judgre  on 
January  10th,  and  on  January  12th,  this 
formal  judgement  was  filed  and  entered,  in 
the  proper  book,  the  court  had  not  lost 
Jurisdiction  of  the  case,  and  its  Judgrment 
entered  on  January  12th  was  the  only  Judgr- 
ment in  the  cause. — In  re  Purcell's  Estate, 
164  Cal.  800,  128  Pac.  982,  987. 

Am  to  order  dlssolvlits  attaehmeiit  not 
bolniT  a  Indcment,  see  par.  71,  this  note. 


Doctrine  of  merg^er  and  bar^— In  gren- 
cral. — ^A.  merger  takes  place  only  where  a 
security  or  indebtedness  of  an  inferior 
passes  into  one  of  a  superior  degrree,  and 
as  a  Judgrment  rendered  upon  a  Judgrment 
of  another  state  Is  of  equal  digrnlty,  the 
former  Is  not  merged  in  the  latter. — ^LiUy- 
Brackett  Co.  v.  Sonnemann,  163  Cal.  682,  126 
Pac.  483. 

As  to  merger  of  mortvave  lien  in  Jndv- 
ment,  see  note  88  Am.  Rep.  188. 

As  to  merirer  of  one  Indgrment  Into  an- 
other, see  note  92  Am.  St.  Rep.  778. 

As  to  nerver  on  recovery  airainst  one 
Joint  tort-feasor,  see  note  92  Am.  St.  Rep. 
886. 

Se.  Same— Forelms  Jndsment. — The  tech- 
nical doctrine  of  merg:er  is  not  applicable, 
in  case  of  Judgrments  rendered  in  different 
states,  and  a  Judgrment  rendered  in  a  for- 
eigrn  state  is  enforceable  in  this  state  even 
thougrh  a  Judgrment  upon  such  Judgrment  has 
been  previously  obtained  in  a  third  state. — 
LiUy-Brackett  Co.  v.  Sonnemann,  163  Cal. 
632,  126  Pac.  488. 

87.  Same— Same— ESdltorlal  note. — ^Point 
new  in  this  state;  authorities  in  other  states 
very  conflicting:. 

38.  Same— Splitting  eanses  of  action- 
Single  and  entire  cause  of  action. — Where 
one  who  has  pledgred  shares  of  stock  to 
aQOther  as  security  for  the  payment  of  a 
loan,  and  has  been  forced  to  sue  to  regrain 
the  stock  upon  offer  of  payment  and  has 
actually  recovered  Judgrment  agrainst  the 
pledgee  togrether  with  actual  possession  of 
the  stock,  whether  this  action  be  regrarded 
tis  one  in  claim  and  delivery,  or  as  a  suit 
in  equity  for  speciflc  performance  of  the 
agreement  to  return  pledgred  property,  on 
payment  of  the  debt,  there  can  be  no  doubt 
that  in  that  action  plaintiff  was  entitled 
to  recover   all   damagres   sustained   througrh 


the  wronsrful  refusal  of  defendant  to  rede- 
liver the  property,  but  a  Judgrment  in  such 
case  is  conclusive  of  all  matters  arising: 
out  of  the  withholdingr  of  the  stock,  which 
migrht  have  been  presented  to  the  court  for 
determination,  and  such  Judgrment  will  be  a 
bar  to  a  subsequent  action  for  damagres 
caused  by  wrongrfully  withholdingr  euch 
stock. — ^Van  Home  v.  Treadwell,  164  Cal. 
620,  180  Pac  6. 


Bntry  of  Jvdsment— In  seneraL — The 

entry  of  a  Judgrment  consists  in  the  record- 
ing: of  It  in  the  Judgrment-book;  hence,  in  a 
leg:al  sense,  there  can  be  no  record  of  a 
Judgement  until  so  entered. — ^Wilson  v.  Dur- 
kee,  20  Cal.  App.  492,  129  Pac.  617,  618. 
See,  post  SS  664,  668  and  notes. 

As  to  Jndipment  beeomlns  llnal  on  entry» 

see  par.  46,  this  note. 

40.  Same— In  vacation  vnder  Practice  Act 
— Bdltor's  note. — ^Prior  to  enactment  of  code 
provisions,  sections  48,  74,  ante,  doing:  away 
with  terms  of  court,  orlg:inal  section  relat- 
ing: to  Judgrment  contained  the  words,  "and 
may  be  entered  in  vacation."  The  following: 
cases  construe  this  original  section,  holdingr 
that  rule  that  Judgrment  can  not  be  entered 
or  execution  issued  in  vacation  never  had 
any  existence  in  this  state  under  Practice 
Act. — Marysville  v.  Buchanan,  8  Cal.  212,. 
214;  McMillan  v.  Richards,  12  Cal.  467,  468; 
People  ex  rel.  Wicks  v.  Jones,  20  Cal.  50^ 
66;  Ex  parte  Bennett,  44  Cal.  84,  87. 

41.  Same— More  tban  one  entry  permit- 
ted.— It  is  of  no  consequence  whether  Judgr- 
ment consists  of  only  one  or  of  more  than 
one  entry;  and  where  Judgrment  in  eject- 
ment  was  rendered  in  behalf  of  plaintiff, 
and  on  same  day  decree  of  injunction  per- 
petually restraining:  defendants  from  com- 
mittingr  waste  was  sig:ned  and  filed  in 
clerk's  office,  and  on  following^  day  entered 
in  Judg:ment-book;  held  that  Judgrment  in 
ejectment  and  decree  of  injunction  consti- 
tuted one  Judg:ment.  and  defendants  havingr 
appealed  from  latter  Judg:ment,  decree  is 
necessarily  included  in  appeal. — ^McGarra- 
han  V.  Maxwell,  28  Cal.  75,  87. 

42.  Same  —  Presnmytlon    as   to    entry. — 

Where  from  the  exemplified  copy  of  the 
record,  it  is  shown  that  the  clerk  of  a  sister 
state,  by  an  inspection  of  the  record  there- 
in, finds  a  Judg:ment  agrainst  defendant,  such 
Judg:ment  will  be  presumed  to  have  been 
entered  by  the  clerk  of  the  court  wherein 
it  was  g:iven,  in  a  book  kept  by  him  for  that 
purpose,  since  official  duty  Is  presumed  ta 
have  been  reg:u1arly  performed. — ^Wilson  v^ 
Durkee.  20  Cal.  App.  492,  129  Pac.  617. 

43.  Bzpiratlon   of  term  of  Jndsc— Effect 

of. — ^Where  decision  was  rendered  by  Jud^e 
before  going:  out  of  office,  and  entry  of 
Jud8:ftient  made  by  clerk  after  term  had  ex- 
pired, and  when  his  successor  was  in  office,, 
held  that  entry  of  Judg:ment  being:  but  min- 
isterial act  could  be  performed  by  clerk 
after  term  of  former  Judg:e  had  expired 
with    as    much    effect    as    before. — Crim    v- 
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KesslDiT.   89   Cal.   478,   489,   23  Am.   St.  Rep. 
491.  26  Pac.  1074. 

4C  Final  Jadsmeiit— Action  upon  judg- 
ment will  not  lie  until  Judgrment  has  become 
final. — Feeney  v.  Hinckley,  134  Cal.  467, 
468.  86  Am.  St.  Rep.  290,  66  Pac.  680.  See 
Hills  V.  Sherwobd,  33  Cal.  474.  479;  Gillmore 
V.  American  C.  I.  Co..  65  Cal.  68,  2  Pac. 
882. 

An  to  action  upon  Indirment,  see  par.  1. 
this  note. 

45.  Bvery  order  of  court  or  Judgre  is  In 
one  sense  a  Judsrment.  Term  "final  Juder- 
ment'*  means  ultimate  or  last  Juderment 
which  puts  an  end  to  suit  or  proceeding. 
In  matter  of  Smith,  98  Cal.  686,  639.  33  Pac. 
744. 

4C  Sam»— Entry  of— Final  on. — A  judg:- 
ment  becomes  final  upon  its  entry,  not  only 
as  to  matters  actually  determined,  but  also 
as  to  every  other  matter  which  parties 
miffht  liave  litigrated  in  cause  and  have  had 
decided.— McKay  v.  McKay,  125  Cal.  66,  67. 
67  Pac  677. 

An  t9  entry  of  Jndsnientt  see  pars.  39-42, 
this  note^ 


47.  Saasc— Lcval  or  eqnitable  relief. — De- 
cision •  of  court,  if  it  amounts  to  final  de- 
termination of  rigrhts  of  parties  touchin^r 
matters  in  controversy,  is  a  Judgment;  and 
it  Is  immaterial  whether  court  grants  re- 
lief to  each  of  parties,  or  to  one  party  only, 
or  whether  relief  is  in  its  character  legal 
or  equitable,  or  both. — McOarrahan  v.  Max- 
well. 28  CaL  76,  85. 


Jndcnent  only  Is  to  bo 
Inclndod  In  Jvdarment-roll,  and  such  judg- 
ment Is  one  provided  by  this  section  as 
constituting  "final  determination"  of  rights 
of  parties  in  action. — Col  ton  L.  &  W.  Co.  y. 
Swartz.  99  Cal.  278.  282.  88  Pac  878. 


distingnislicd  from  final 
Jadaifait^ — ^Distinction  between  order  and 
final  Judgment  is  that  former  is  decision 
made  during  progress  of  cause,  either  prior 
or  subsequent  to  final  judgment,  settling 
some  point  of  practice  or  soma  question  col- 
lateral to  main  issue  presented  by  plead- 
ings, and  necessary  to  be  disposed  of  before 
such  Issue  can  be  passed  upon  by  court,  or 
necessary  to  be  determined  in  carrying 
final  Judgment  into  execution.  The  latter 
is  determination  of  court  upon  issues  pre- 
sented by  pleadings,  which  ascertains  and 
fixes  absolutely  and  finally  rights  of  parties 
in  particular  suit  in  relation  to  matter  In 
litigation,  and  puts  an  end  to  suit. — ^Wells 
▼.  Torrance.  119  Cal.  437.  440.  61  Pac.  626. 
See  Lorlng  v.  lUsley.  1  Cal.  24.  28;  McOuira 
V.  Drew.  83  Cal.  225.  282.  23  Pac.  812;  In 
matter  of  Smith,  98  CaL  686.  640.  83  Pac 
744. 

Am  to  order  dlsebarglng  attacbment   not 

see  par.  71,  this  note. 


60.  Order  as  distinguished  from  final 
judgment  Is  judgment  or  conclusion  of  court 
tspon    any    motion   or    proceeding    not    de- 


CCP.— 90 


clared    determining    rights    of    parties. — In 
matter  of  Rose,  80  Cal.  166,  170,  22  Pac.  86. 

51.  Same—Order  settling,  account  of  ad- 
ministrator is  not  final  determination  of 
rights  of  parties  in  action  or  proceeding 
constituting  Judgment  within  meaning  of 
this  section,  or  within  meaning  of  section 
939,  post,  and  especially  where  in  settling 
account  portions  thereof  were  left  unset- 
tled and  undetermined  and  referred  for 
further  consideration  to  new  account  which 
administrator  was  to  present. — In  matter 
of  Rose,  80  Cal.  166.  170,   22  Pac.  86. 

CB2.  Same  Order  settllag  receiver's  ac- 
count, where  such  account  had  been  pre- 
sented for  settlement  after  order  appointing 
receiver  had  been  annulled,  and  where  or- 
der finally  determined  rights  of  proponents 
therefrom.  Is  final  determination  of  rights 
parties  within  meaning  of  this  section,  and 
appeal  therefrom,  where  taken,  should  be 
taken  within  six  months  after  its  entry. — 
Los  Angeles  v.  Los  Angeles  C.  W.  Co.,  134 
Cal.  121.  124,  66  Pac.  198.  See  Trustees  of 
I.  I.  F.  V.  Greenough,  105  U.  S.  527,  26 
L.  ed.  1167;  Hovey  v.  McDonald.  109  U.  S. 
160,  27  L.  ed.  888.  3  Sup.  Ct.  Rep.  136. 

63.  Same  —  Same  —  Distlngnliibed  from 
Rocbat  V.  Gee,  91  Cal.  355,  358,  27  Pac.  670; 
Illinois  T.  &  S.  Bank  v.  Pacific  R.  Co.,  99 
Cal.  407,  33  Pac.  1182.  where  orders  appealed 
from  were  for  settlement  of  receiver's  ac- 
counts, which  had  been  passed  by  court 
while  he  was  in  exercise  of  his  office  and 
which  did  not  finally  determine  rights  of 
parties. 

64.  Samc^— Purpose   of   sectloa   is    not    to 

abolish  power  of  court  of  equity  to  pro- 
nounce what  in  equity  practice  was  called 
interlocutory  decree  or  decretal  order,  but 
only  to  provide  that  that  which  finally  de- 
termines rights  of  parties  should  be  called 
Judgment,  and  that  every  other  direction 
of  court  or  Judge  made  or  entered  in  writ- 
ing should  be  denominated  an  order. — 
Thompson  v.  White,  68  Cal.  605.  508. 

66.  This  section  and  section  1003.  post, 
were  taken  from  New  York  code  of  pro- 
cedure, and  purpose  thereof,  as  explained 
by  codlfiers  of  that  state,  is  to  avoid  con- 
fusion incident  to  use  of  word  "judgment" 
in  two  senses,  one  as  interlocutory  and 
other  as  final,  it  being  better  to  use  word 
only  in  latter  sense  and  to  designate  all 
other  written  directions  of  court  or  Judge 
as  orders. — Thompson  v.  White,  63  Cal.  506, 
608. 

66.  Same*-»Sectlons  compared. — Judgment 
may  be  final  in  sense  of  term  as  used  in 
this  section  and  section  1908,  post,  and  not 
final  as  term  is  used  in  section  989,  post. — 
People  ex  rel.  Bank  Comrs.  v.  Mendocino 
Co.,   133   Cal.   107.   108.   65   Pac   124. 

67.  Same— Statue  of  limitations— When 
action  on  Judgment  barred. — ^Five  years* 
statute  of  limitations  under  section  336, 
ante,  barring  action  upon  judgment,  com- 
mences  to   run   from   date   when   judgment 
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has  become  final  determination  of  contro- 
verted matters  between  parties  litlgrant; 
and  where  appeal  has  been  taken  from 
judgrment,  five  years  can  not  be  said  to 
have  commenced  until  final  determination 
followingr  such  appeal,  or  in  event  no  ap- 
peal is  taken,  then  only  when  time  within 
which  such  appeal  migrht  be  taken  has  fully 
elapsed. — Feeney  v.  Hlnckliey,  134  Cal.  467, 
468,  86  Am.  St.  Rep.  290,  66  Pac.  580. 

68.  Statutes  of  limitation  do  not  befirin 
to  run  before  entry  of  judfirment,  and  judge- 
ment Is  not  final  until  recorded. — Crlm  v. 
KessinST,  89  Cal.  478,  491,  28  Am.  St.  Rep. 
491,  26  Pac.  1074.  See  Condee  v.  Barton, 
62  Cal.  1. 

SO.     FiBdlBir  as  to  corporate  capacity. — ^A 

finding^  in  an  action  by  a  corporation  upon 
a  foreigrn  Judgment  that  the  plaintiff  was  a 
corporation  existing:  under  the  laws  of  an- 
other state,  is  suflSciently  sustained  by  the 
recital  in  the  contract  sued  on  in  the  action 
in  which  the  Judgement  was  obtained  that 
the  plaintiff  was  a  corporation  under  a  cer- 
tain name,  and  by  the  fact  that  the  Judge- 
ment was  recovered  under  such  name. — 
Cellulose  Packagre  Mfgr.  Co.  v.  Calhoun,  166 
Cal.  513,  187  Pac.  288. 

60.  ForeivB  in&tpn^nt^^'Wmnt  of  Jiirladle- 
tlon. — '"Where  a  Judgement  recovered  in  one 
state  is  pleaded  or  presented  in  the  courts 
of  another  state,  whether  as  a  cause  of  ac- 
tion or  a  defense  or  as  evidence,  a  party 
sougeht  to  be  bound  or  affected  by  it  may 
always  impeach  its  validity  and  escape  its 
effect  by  showing:  that  the  court  which 
rendered  it  had  no  Jurisdiction  over  the 
parties  or  the  subject-matter  of  the  asking:." 
Whatever  may  have  been  the  law  as  an- 
nounced by  the  early  decisions,  it  is  now 
well  settled  that  the  record  in  such  case  is 
not  conclusive  upon  the  question  of  Jurisdic- 
tion, but  may  be  controverted  by  extraneous 
evidence. — Fox  v.  Mick,  20  Cal.  App.  699, 
129  Pac.  972. 

61.  Form   of  Jadffmcnt^-Iminaterlal. — No 

particular  form  for  Judgement  is  prescribed 
in  statute,  but  it  must  be  rendered  by 
court  in  such  mode  that  will  conform  to 
cause  of  action  stated  and  proof  adduced 
on  trial. — McGarrahan  v.  Maxwell,  28  Cal. 
76,  85. 

As  to  avhstancCf  not  form,  dctermlnliiff 
validity  of  Jad^ment,  see  par.  86,  this  note. 

62.  Impeachment  of— By  evidence  allnade. 

— A  Judgement  can  not  be  impeached  by  any 
evidence  outside  of  its  own  record;  even 
Inconsistency  between  flnding:s  and  Judg:- 
ment  will  not  impeach  Judg:ment,  for  ques- 
tion whether  findinges  support  Judgment-— 
in  other  words,  whether  judgement  is  er- 
roneous—can not  be  raised  in  collateral 
action. — Crlm  v.  Kesslng:,  89  Cal.  478,  490, 
23  Am.  St.  Rep.  491,  26  Pac.  1074.  See  John- 
ston V.  San  Francisco  S.  U.,  75  Cal.  134,  139, 
7  Am.  St.  Rep.  129,  16  Pac.  753. 

As     to     collateml    attack    on    Jndgen&cnt* 

see  pars.  12-15,  this  note. 


63.  Same— Homestead  proceeding  la  pro- 
bate.— A  Judgement  of  court  in  probate  in 
homestead  proceedlnge  raises  estoppel 
ageainst  party  seekinge  to  have  homestead 
rigeht  set  aside,  where  rlgeht  is  denied  upon 
geround  that  such  person  was  not  widow  of 
deceased,  and  question  of.  widowhood  can 
not  be  afterwards  raised  in  attempted  liti- 
geation  of  same  claim  upon  distribution. — In 
re  Harringrton's  Estate,  147  Cal.  124,  81  Par. 
646,  547. 

64.  Jndcment  pro  eonfesso  on  crosn-blil 

in  equity  in  federal  court  is  interlocutory 
a.r\^  not  final,  and  where  a  motion  was  pend- 
inge  at  the  time  such  Judgment  was  ren- 
dered, to  dismiss  for  want  of  Jurisdiction, 
the  court  had  power,  after  adjournment  of 
term,  to  set  aside  such  judgment  and  dis- 
miss the  bill  for  want  of  equity,  such  dis- 
missal carryinge  with  it  the  entire  fabric  of 
the  cross-bill,  and  no  action  can  thereafter 
be  maintained  in  the  state  court  thereon,  or 
to  annul  the  order  vacating:  the  same. — 
Blythe  Co.  v.  Banker's  Investment  Co.,  147 
Cal.  95,  81  Pac.  281. 


Law  of  case— Relative  rlgrhts  of  par- 
ties determined  on  appeal,  decision  is  as  to 
that  subject  and  to  that  extent  law  of  case 
on  subsequent  appeal. — Hag:g:ln  v.  Clark,  71 
Cal.  444,  452.  9  Pac.  736,  12  Pac.  478.  See 
Davidson  v.  Dallas,  16  Cal.  75;  Leese  v. 
Clark,  20  Cal.  887;  Pico  v.  Cuyas,  48  Cal.  639. 


Aa   to   Imw   of 

Part  XVL 


case,   see,   ante,    S  68,   note 


66.  Matters  condnded-— Baaentlals  of  Jn- 
rlsdlct Ion— Facts   necessary  to   snstaln. — In 

1862  a  franchise  was  geranted  to  construct 
a  bridg:e  and  collect  tolls  thereon  for  twenty 
years.  In  1886  the  county  supervisors 
passed  an  order  declaring:  such  bridgee  to' 
be  a  free  public  bridgee,  which  order  was 
reviewed  on  certiorari  and  judgement  ren- 
dered declaring:  the  action  ctf  the  county 
board  to  be  in  excess  of  its  jurisdiction  and 
annulling:  the  order  complained  of.  All  that 
was  adjudgeed  in  the  Judg:ment  in  certiorari 
was  that  the  board  of  supervisors  had  no 
Jurisdiction  to  make  an  order  declaring  the 
bridge  to  be  a  free  public  highway,  but 
such  judgment  did  not  decide  that  such 
bridge  was  not  a  public  highway.  "That 
only  is  deemed  to  have  been  adjudged  in 
a  former  judgment  which  appears  on  its 
face  to  have  been  so  adjudged  or  which  was 
actually  and  necessarily  included  therein  or 
necessary  thereto."  —  Gardella  v.  Amador 
County,  164  Cal.  656,  129  Pac.  993,  994. 

67.  Opening  or  settlni:  aside— -Affidavit 
On^NeccBslty  for, — ^When  the  power  under 
section  473,  dnte,  to  enlarge  the  time  for 
answer  had  been  exercised,  and  an  order 
made  from  the  bench  enlarging  such  time, 
it  was  the  ministerial  duty  of  the  clerk  to 
have  entered  such  order  in  the  minutes,  and 
a  party  defendant  who  answers  and  tenders 
for  filing  the  answer  within  such  enlarged 
time  is  not  guilty  of  any  mistake  or  neg- 
lect excusable  or  otherwise;  and  when  th« 
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tttcntion  of  the  court  is  called  to  the  fall-       an  opinion  and  pronounce  a  judgrment,  but 
ure  of  the  clerk  to  enter  the  proper  minute      to  every  point  which  properly  belonged  to 

the  subject  of  litigration  and  which  the  par- 
ties, exercisingr  reasonable  diligrence,  mlgrht 
have  put  forward  at  the  time. — Suisun  Lum- 
ber Co.  V.  Fairfield  School  Dist..  19  Cal. 
App.  587.  127  Pac.  349,  354. 

71.  Order  dIaaolTlns  attaehment— Not  a 
Judgment. — ^An  order  dischargrlngr  an  attach- 
ment is  not  a  judgment. — Crews  v.  Mayo, 
165  Cal.  493,  182  Pac.  1032. 

As  to  order  dlstlniraished  from  Judgment, 

see  pars.  34,  49-53,  this  note. 

72.  Power    of    court*    over    Jadarment. — 

Where  procedure  is  regulated  by  statute. 
Jurisdiction  of  courts  over  subject-matter  of 
action,  as  well  as  over  parties,  terminates 
with  entry  of  final  Judgment  therein,  except 
for  purpose  of  enforcing  Judgment  and  car- 
rying out  its  provisions,  or  for  correcting 
mistakes  in  record  upon  proper  application 
therefor. — ^McKay  v.  McKay,  125  Cal.  66,  67, 
57  Pac.  677. 

73.  PrenvmptloB  a»  to  Taltdity^ — All  in- 
tendments are  in  favor  of  the  validity  of 
Judgments  of  courts  of  general  Jurisdiction, 
and  the  Jurisdiction  of  such  courts  in  ren- 
dering a  particular  Judgment  is  conclusively 
presumed  to  have  been  acquired,  unless 
the  record  itself  shows  the  contrary. — Bag- 
ley  V.  City  and  County  of  San  Francisco, 
19  Cal.  App.  255,  125  Pac.  931. 


order  and  the  entry  of  default  on  account 
thereof  and  the  rendition  of  Judgment  based 
upon  such  unauthorized  default,  it  pos- 
sesses the  power,  and  it  is  the  duty  of  the 
court  to  vacate  such  unwarranted  proceed- 
ing, and  restore  the  record  to  the  condition 
in  which  it  would  have  been,  had  the  proper 
order  of  the  court  been  recognized  and 
obeyed.  The  enlarged  time  given  defendant 
by  a  court  to  answer  is  as  complete  and 
protected  from  default  as  is  the  original 
time  given  to  answer,  as  specified  in  the 
summons.  In  which  latter  case  no  afildavit 
of  merits  is  requisite. — Quan  Quock  Fong  v. 
Lyons,    20  Cal.   App.   668,   130   Pac.   33,   34. 

As  to  apeBlas  and  settlnff  aside  Jadg- 
BMsta,  see,  ante,  8  473,  note  Parts  XXV, 
XXVII.  • 


Same— Affidavit  of  merits— Saffielency 

of.— An  afildavit  attached  to  a  motion  to 
set  aside  a  default  which  only  stated  "that 
afllant  was  fully  advised  of  the  facts  and 
circumstances"  involved  in  the  defense,"  was 
insufllclent  as  an  afildavit  of  merits. — Quan 
Quock  FoDk  V.  Lyons,  20  Cal.  App.  668,  130 
Pac  S3.   34. 

Aa  t9  affidavit  of  merits  and  Its  suffi- 
eUmeT»  s«e,  ante,  S  473,  note  Part  II. 

M.  Same  — Hotiee  of  application. — Sec- 
tion 1010,  post,  requires  that  the  notice  of 
motion  to  set  aside  a  default  shall  state 
when  tlie  motion  will  be  made,  the  grounds 
upon  which  it  will  be  made,  and  the  papers. 
If  any,  upon  which  it  will  be  based.  Where 
the  notice  of  motion  stated  that  the  grounds 
were  based  upon  the  affidavit  attached  to 
and  fornning  a  part  of  the  motion,  this  affi- 
davit disclosed  that  the  court  had  an- 
nounced from  the  bench  and  entered  upon 
the  court  calendar  an  order  giving  defend- 
ants until  a  certain  date  in  which  to  an- 
swer, and  reading  this  motion  and  affidavit 
together  they  state  in  a  manner  plainly  to 
be  understood  that  the  motion  would  be 
based  upon  the  grounds  that  the  entry  of 
default  was  made  prematurely  and  within 
the  time  allowed  by  the  court  for  answer- 
ing.— Quan  Quock  Fong  v.  Lyons,  20  Cal. 
App.   S68.    130  Pac.  33,   34. 

70u     Operative    as    bar.  —  Where    a    given 
matter    becomes    the    subject    of    litigation 
in  and   of   adjudication  by  a  cour<  of  com- 
petent   iurladiction.   the   court   requires    the 
parties   to    tliat  litigation  to  bring  forward 
their  whole  case,  and  will  not,  except  under 
special  circumstances,  permit  the  same  par- 
ties to  open    the  same  subject  of  litigation 
In  respect  of  matter  which  might  have  been 
brought  f or'ward  as  a  part  of  the  subject  in 
contest,    tout    'w^lilch   was    not    brought    for- 
ward only   because  they  have  through  neg- 
ligence,     inadvertence     or     even     accident, 
omitted  i»art   of  their  case.     The  plea  of  res 
sdjadicata   applies,  except  in   special  cases, 
not    only    to     points   upon   which    the    court 
was  actually  reQUired  by  the  parties  to  form 


74.  Same—Identity  of  persons. — ^Notwith- 
standing the  established  rule  that  the  same 
person  can  not  be  both  plaintiff  and  defend- 
ant in  an  action,  even  though  he  sue  in  one 
capacity  and  defend  in  another,  if  the  ac- 
tion has  gone  to  Judgment,  and  the  Judg- 
ment is  made  the  subject  of  collateral 
attack,  mere  identity  of  name  will  not  be 
taken  to  establish  that  the  plaintiff  and 
the  defendant  are  the  same  person.  On  the 
contrary,  as  every  presumption  is  in  favor 
of  the  Judertnent,  it  will  be  presumed  that 
the  plaintiff,  and  the  defendant,  although 
bearing  the  same  name,  were  different  per- 
sons.— Buckeye  Refining  Co.  v.  Kelly,  163 
Cal.  8,  124  Pac.  686. 

75.  ReadltloB  of  Judgment. — Under  pro- 
visions of  this  code  whenever  findings  are 
required  there  can  be  no  rendition  of 
Judgment  until  they  are  made  and  filed  by 
clerk. — Crim  v.  Kessing,  89  Cal.  478.  488, 
23  Am.  St.  Rep.  491,  26  Pac.  1074. 

76.  Res  adjadieata.  —  Determination  of 
fact  is  forever  binding  in  every  court  be- 
tween parties  to  that  litigation  and  their 
privies,  where  Issue  vital  to  controversy 
has  been  tried,  and  Judgment  depending 
for  its  sufficiency  upon  finding  of  fact 
becomes  final. — In  re  Harrington's  Estate, 
147  Cal.  124,  81  Pac.  546,  548.  See  Quirk 
V.  Rooney,  130  Cal.  605,  62  Pac.  825;  Bing- 
ham V.  Kearney,  136  Cal.  175,  68  Pac.  697, 

As  to  elTeet  of  Jndgment  In  criminal  ease 
an  res  Jadleata,  see  note  103  Am.  St.  Rep. 
418. 
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As  to  the  Ivd^ment  belnir  proof  that  the 
matter  la  rea  Jvdleata,  see  note  44  Am.  St. 
Rep.   562. 

As  to  what  facts  are  not  rea  Jadlcata  al- 
though apparently  found  by  the  court,  see 

note  96  Am.  St.  Rep.  775. 

77.  Where  the  action  Is  agrainst  a  num- 
ber of  defendants  and  the  merits  have  been 
litigrated  and  adjudicated  as  to  all,  and 
the  same  plaintiff  thereafter  proceeds  in  a 
subsequent  action  against  one  of  said  de- 
fendants for  Identically  the  same  cause  of 
action,  then  the  later  action  is  between 
the  "same  parties"  as  those  to  the  former, 
in  the  sense  that  the  plea  of  res  adjudicata 
may  with  perfect  legal  propriety  be  set  up, 
for,  as  between  the  plaintiff  and  the  party 
defendant  to  the  later  action,  the  merits  as 
to  the  same  cause  of  action  have  been  as 
definitely  adjudicated  as  if  such  defendant 
were  the  only  party  defendant  to  the  first. 
— Sulsun  Lumber  Co.  v.  Fairfield  School 
Dist.,  19  Cal.  App.  587,  127  Pac.  349.  352. 

78.  Restoration    of    destroyed    Judsment* 

—Where  the  records  of  an  action  were  de- 
stroyed by  a  conflagrration  while  a  motion 
for  a  new  trial  was  pending:,  It  was  held 
that  plaintiff  had  sufficient  interest  in  the 
case  to  entitle  him  to  an  order  for  the 
restoration  of  the  records  under  the  act  of 
June  16.  1906  (Stats.  Ex.  Sess.  1906.  p.  73). 
which  provides  for  the  restoration  of  court 
records  which  have  been  lost,  injured  or 
destroyed  by  confiagrratlon  or  other  publlo 
calamity. — Foerst  v.  Kelso,  168  Cal.  486,  125 
Pac.   1064. 

79.  The  purpose  of  a  proceeding:  under 
act  of  June  16,  1906  (Stats.  Ex.  Sess.  1906. 
p.  73),  providing:  for  the  restoration  of 
court  records  which  have  been  lost,  injured 
or  destroyed  by  conflag:ration  or  other  pub- 
lic calamity,  is  to  permit  a  person  appar- 
ently having  some  interest  in  a  lost  record, 
even  thoug:h  his  interest  is  perhaps  doubt- 
ful, to  have  the  same  restored,  so  that  It 
may  afford  conclusive  evidence  of  its  con- 
tents and  obviate  the  necessity  of  restorinsT 
to  secondary  evidence  in  any  litig:ation  that 
may  arise  to  enforce  rig:hts  or  oblig:ations 
established  by  such  records;  it  can  not  be 
complicated  by  adding  other  issues  with 
the  question  of  the  restoration  of  the  rec- 
ord, and,  as  a  rule,  the  regularity  or  legal 
effect  of  the  record  will  not  be  considered. 
— Foerst  v.  Kelso.  163  Cal.  436,  125  Pac. 
1054. 

80.  An  application  for  the  restoration  of 
the  Judgment-roll  In  an  action  under  the 
provisions  of  the  act  of  June  16.  1906  (Stats. 
Ex.  Sess.  1906.  p.  73),  providing  for  the 
restoration  of  court  records  lost.  Injured  or 
destroyed  by  conflagration  or  other  public 
calamity,  does  not  bar  any  question  as  to 
the  effect  of  the  roll  when  restored,  or  as 
to  the  right  of  defendant  to  relief  by  or  on 
account  of  the  facts  set  up  by  him  In  an 
affidavit,  to  the  effect  that  the  court  re- 
porter's notes  and  transcript  had  been  de- 
stroyed  and   that   it   was   not    possible    for 


him  to  prepare  a  bill  of  exceptions. — Foerst 
V.  Kelso,  163  Cal.  436,  126  Pac.  1054. 

81.  Slsnatnre  of  $ndge, — There  is  no  pro- 
vision in  our  statute  requiring  any  Judg- 
ment to  be  signed  by  Judge,  and  Judgment 
which  is  produced  from  original  records  of 
court  In  which  It  was  rendered  needs  no 
signature  nor  exemplification.  Signature  of 
Judge  is  merely  to  give  clerk  surer  means 
of  accurately  entering  what  has  been  ad- 
Judged. — Crim  V.  Kesslng,  89  Cal.  478,  489, 
23  Am.  St.  Rep.  491,  26  Pac.  1074.  See 
Clink  V.  Thurston,  47  Cal.  21,  29;  In  matter 
of  Cook,  77  Cal.  220,  227,  11  Am.  St.  Rep. 
267,  1  L.  R.  A.  667.  17  Pac.  923,  19  Pac.  431. 

See  note  11  Am.  St.  Rep.  279. 

82.  Satisfaction  of  Jndvment— Entry  of 
record. — Even  If  the  sheriff  were  disquali- 
fied, on  general  principles,  from  levying  the 
execution  upon  the  Judgment  against  him- 
self and  his  sureties,  the  other  Judgment 
debtors  had  the  right,  under  section  716. 
post,  after  the  execution  had  been  regularly 
Issued,  to  satisfy  the  same  without  a  for- 
mal levy.  Upon  making  such  payment,  and 
the  money  having  gone  to  the  party  entitled 
to  receive  it,  they  were  entitled  to  have 
the  Judgment  against  them  satisfied  of  rec- 
ord.— Buckeye  Refining  Co.  v.  Kelly,  163 
Cal.  8,  124  Pac  686. 

88.  A  Judgment-debtor,  pending  an  ap- 
peal by  him  from  the  Judgment,  may  waive 
his  right  to  prosecute  the  appeal,  and  may 
satisfy  the  Judgment  by  paying  the  amount 
thereof  on  an  execution  levied  thereon 
against  the  Judgment-creditor.  He  may  do 
so,  even  If  execution  of  the  judgment  had 
been  stayed  by  an  undertaking. — Buckeye 
Refining  Co.  v.  Kelly,  163  Cal.  8,  124  Pac 
636. 

84.     Validity  and   en^et  of  Judgment In 

general-^The  validity  and  effect  of  a  Judg- 
ment is  governed  by  the  laws  of  the  state 
where  It  is  rendered. — Fox  v.  Mick,  20  Cal. 
App.  699,  129  Pac.  972,  978. 
See  par.  86,  this  note. 

As  to  the  validity  and  effect  of  a  Judg- 
ment for  or  against  Insane  person,  see  note 
130    Am.    St.    Rep.    841. 

As  to  the  validity  and  effect  of  a  Judg- 
ment for  or  against  a  deceased  person,  see 

note   126  Am.  St.  Rep.   622. 

86.  If  it  be  made  to  appear  that  the 
Judgment  sued  upon  in  another  state  Is 
void  or  for  any  reason  nonenforclble,  by 
sutute  or  otherwise,  in  the  courts  of  the 
state  wherein  rendered.  It  must  be  held 
likewise  not  enforcible  In  an  action  brought 
thereon  In  a  sister  state. — Fox  v.  Mick,  20 
Cal.  App.  699.  129  Pac.  972,  973. 

86.     Same— Substance,    not    form. — In    the 

absence  of  any  particular  form  being  pre- 
scribed by  statute,  the  test  of  the  sufllclency 
of  a  Judgment  must  be  the  substance  rather 
than  its  form. — Hentig  v.  Johnson,  8  Cal. 
App.  221,  225,  96  Pac.  890. 
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87.     lHraiT«r    of    <■«■>■  — Blfeot     of.-^ 

Whenever  flndingrs  are  waived  or  are  not  re* 
quired,  entry  of  court's  decision  in  minutes 
of  court  constitutes  "rendition  of  judgment" 
in   same  manner  as  under  Practice  Act.-— 


Crim  V.  Kesslnff,  89  Cal.  478»  488,  28  Am.  8t. 
Rep.  491,  26  Pac.  1074.  'See  Oray  v.  Palmer, 
28  CaL  410;  Genella  v.  Relyea,  82  Cal.  169; 
In  matter  of  Cook,  77  Cal.  220,  111  Am.  St. 
Rep.  207,  1  U  R.  A.  607,  17  Pao.  928,  19  Pac. 
481. 


1.  Action  for  wrons^-In  seneral^ — JudgT' 
ment  is  clearly  erroneous  where  damagres 
allowed  thereby  are  severed  in  action  for 
wrong:,  in  which  both  defendants  Joined. — 
McCool  v.  Mahoney,  64  Cal.  491,  498. 


§  678.    JTJDOMENT  MAT  BE  FOB  OB  A0AIN8T  ONE  OF  THE  PABTIES. 

Jadgment  may  be  given  for  or  against  one  or  more  of  several  plaintiffs^  and  for 

or  against  one  or  more  of  several  defendants ;  and  it  may,  when  the  justice  of 

the  case  requires  it,  determine  the  ultimate  rights  of  the  parties  on  each  side, 

as  between  themselves. 

History:    £3xiacted  March  11,  1872,  re-enactment  of  S  145  of  Practice 
Act. 

JUDGMENT  FOB  OB  AGAINST  ONE 

PABTY. 
!•  Action  for  wrong — In  general. 

2.  Same — Case  distinguished. 

3.  Action  to  recover  money — Change  of 

interests  of  parties — ^Variance  be- 
tween findings  and  allegations  of 
complaint. 

4.  Common-law  nile — In  general, 

5,6.  Same; — Abrogated. 

7, 8.  Same — Changed  by  code. 

9.  Construction — ^Language  of  section  145, 
Practice  Act. 

10, 11.  Same — Terms  of  above  section  do  not 
limit  rule. 

12.  Defendants  severall^r  sued  —  Separate 

•judgments — Vacating. 

13.  Enactment  of  section. 

14.  Husband  as  party  —  Failure  to  serve 

husband  with  summons. 

15.  Joint  and  several  contiacts — ^Bule  of 

pleading. 

16.  Joint  tort-feasors — Common-law  rule^ 

Modified  by  section. 

17.  Judgment   against    co-defendant  —  On 

pleadings. 

18.  Same — Copartner — Judgment   against. 

19.  Mis  joined  plaintiffs — Judgment  for  in- 

terested, and  dismissal  as  to  plain- 
tiffs without  interest. 

20, 21.  Omission  to  enter  judgment  by  default. 

22.  One  of  several  plaintiffs — May  recover. 

23.  Beversal    of    judgment  —  Joint    tort- 

feasors. 

24.  Sham  answer. 

25.  Tort-feasors,  joint  —  Amendment  dis- 

missing as  to  one. 

26.  Same — Verdict  against  two  or  more — 

New  trial  as  to  some — Effect  as  to 
others. 


f  S77  and  note. 


see,    ants, 


A*    t«    Ta««tlBa*    modlfylair,    ete.*    Jads- 

B.  see,  ante.  {  748  and  note. 
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2.     Same— Case  dlsttBarnlslied^-Nlchols  v. 

Dunphy,  68  Cal.  605,  607,  holding:  that  where, 
In  action  to  recover  damag^es  allegred  to 
have  been  caused  by  negrlect  of  defendants, 
and  where  on  appeal  judgrment  was  reversed 
agrainst  one  defendant,  that  judgment 
agralnst  other  defendant  was  unaffected  by 
appeal  of  co-defendant  and  by  subsequent 
proceedlngrs  thereon. 

S*  Aetion  to  rceorer  aoioiiey^-Clianire  of 
Intereats  of  parties— Variance  between  flnd- 
tniTS    and    alleirations    of    eomylalnt. — In    a 

case  in  which  the  complaint  chargres  that 
the  defendants  were  jointly  Indebted  to 
the  plaintiff  in  a  specifled  sum,  for  money 
jointly  had  and  received  by  the  defend- 
ants, to  and  for  the  use  of  the  plaintiff  and 
the  court  renders  a  judgrment  variant  from 
the  alleg:atlons  in  the  complaint  dividing: 
the  amount  of  money,  due  from  the  defend- 
ants according:  to  their  respective  interests 
as  both  at  the  time  of  the  trial,  was  within 
the  power  of  the  court  under  the  provisions 
of  the  above  section  and  sections  679  and 
680,  post. — Kirtley  v.  Perham,  176  Cal.  333, 
168  Pac.  361. 

4.     Common-law     mle  — In     seneral. — At 

common  law  in  action  ag:aln8t  two  or  more 
defendants  on  allegred  joint  undertaking  or 
contract,  judgrment  was  required  to  be 
ag:ainst  all  defendants,  or  In  favor  of  all, 
and  in  such  case  if  plaintiff  failed  to  es- 
tablish joint  contract  or  undertaking:,  all 
defendants  were  entitled  to  verdict  and 
judg:ment,  althougrh  it  was  proved  that  one 
of  them  would  have  bfeen  liable  if  suit  had 
been  broug:ht  against  him  alone. — Dobbs  v. 
Purington,  136  Cal.  70,  71,  68  Pac.  323. 

6«  Same  —  Abrogated. — The  common-law 
rule  to  the  effect  that  in  an  action  on  a 
Joint  contract  the  plaintiff  must  recover 
against  all  or  none  of  the  defendants  has 
been  abrogated  in  this  state  and  in  such  an 
action    the   plaintiff   is   entitled   to  a  Judg- 
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ment  agralnst  those  of  the  defendants  who 
are  shown  to  be  liable  on  the  obligation, 
subject  perhaps  to  the  quallflcation  that  the 
defendants  held  liable  are  entitled  to  be 
protected  agrainst  any  material  variance  be- 
tween the  pleadings  and  the  proof. — Red- 
wood City  Salt  Co.  v.  Whitney,  153  Cal.  421, 
423.  95  P&c.  885. 

6.  The  common-law  rule  that  In  an  ac- 
tion on  a  joint  contract  recovery  must  be 
ag:ainst  all  or  none  of  the  defendants,  is 
held  to  have  been  abrograted  in  this  state 
by  the  rule  of  this  section,  as  construed  by 
the  courts. — Redwood  City  Salt  Co.  v.  Whit- 
ney, 153  Cal.  423,  96  Pac.  885. 

7.  Same— Cliaiiffed  by  <N»de. — ^Under  the 
code  rule  at  common  law  as  to  entry  of 
judgrment  upon  Joint  undertaking:  or  con- 
tract has  been  changred,  and  where  two  per- 
sons are  sued  Jointly  upon  Joint  contract. 
Judgment  may  now  be  rendered  In  favor  of 
plaintiff  agrainst  one  of  defendants,  or  in 
favor  of  one  of  defendants  agrainst  plain- 
tiff.— Dobbs  V.  Purinffton,  136  CaL  70,  71, 
68  Pac.  823.  See  Lewis  v.  Clarkin,  18  Cal. 
399;  People  v.  Frisbie,  18  Cal.  402;  Shain  v. 
Forbes,  82  Cal.  677,  583,  23  Pac.  198;  Bailey 
L.  Co.  v.  Hall,  110  Cal.  490,  492,  42  Pao.  962. 

8.  Rule  at  common  law  that  in  action 
agrainst  two  or  more  defendants  upon  al- 
leg:ed  Joint  contract  or  liability,  Judgrment 
was  required  to  be  against  all  defendants  or 
in  favor  of  all  was  changed  by  section  146, 
Practice  Act,  which  act  was  afterwards 
adopted  in  heec  verba  in  this  section  with 
same  effect. — ^Morgan  v.  RIghetti,  5  Cal. 
Unrep.  397,  45  Pac.  260. 

9.  Constrnctlon "—  lAunguatge  of  section 
145,  Praetice  Act  (being  same  as  code  sec- 
tion) is  general,  and  actions  arising  out  of 
contract  are  not  to  be  excluded  from  opera- 
tion of  Its  provisions.  While  It  would  not 
do  to  give  such  construction  as  to  enable 
party  to  prosecute  his  action  against  whom- 
soever he  might  desire  without  prejudice  to 
his  right  of  recovery  against  those  really 
liable,  its  effect  is  to  modify  the  common- 
law  rule  and  limit  its  application  with 
reference  to  Judgment  agrainst  Joint  debt- 
ors.— ^Lewis  v.  Clarkin,  18  Cal.   899,  401. 

10.  Same— iTernts  af  above  scetfoii  do  not 
limit  rale  declared  to  actions  in  which  de- 
fendants have  appeared  and  answered,  but 
include  as  well  those  in  which  some  of  de- 
fendants have  made  default,  the  only  lim- 
itation in  such  case  being  that  found  in 
section  580,  post,  that  relief  shall  not  exceed 
that  which  plaintiff,  shall  have  demanded 
in  complaint. — Bailey  L.  Co.  v.  Hall,  110 
Cal.  490,  492,  42  Pac.  962. 

11.  This  section  has  no  application  to 
case  where  to  apply  it  would  be  to  author- 
ize rendition  of  Judgment  for  party  in  whose 
favor  no  cause  of  action  is  stated  in  com- 
plain%  and  against  party  who  has  had  no 
not}^,6  of  any  such  cause  of  action  or  any 
opportunity  to  meet  it, — Weinrelch  v.  John- 


ston,'78  Cal.  254,  257,  20  Pac.  556.  See  Cotes 
V.  Campbell,  3  Cal.  191;  Curry  v.  Roundtree, 
«1  Cal.  184;  McCord  v.  Seale,  56  Cal.  262. 

12.  Defendants  Kacd  severally— Separate 
Jndsmentfl — VaeatlnK* — Where  in  an  action 
by  Judgment-creditors  of  a  corporation  to 
recover  from  defendants  as  stockholders 
therein  the  amount  of  plaintiff  Judgment  out 
of  the  unpaid  subscriptions  of  such  stock- 
holders and  the  court  made  findings  and 
conclusions  of  law,  in  the  later  it  was 
found  that  the  plaintiff  was  entitled  to 
Judgment  against  the  defendants  for  th& 
amounts  to  be  applicable  out  of  the  unpaid 
subscriptions,  respectively,  to  the  plain- 
tiff's Judgment  against  the  corporation,  and 
entered  Judgment  in  accordance  with  such 
conclusions  of  law,  and  thereupon  the  de- 
fendants separately  moved  the  court  under 
the  provisions  of  663,  post,  to  vacate  the 
Judgment  so  entered  and  to  enter  a  Judg- 
ment in  favor  of  each  of  said  defendants, 
and  the  court  thereafter  granted  each  of 
the  said  motions,  thereupon  each  proceeded 
to  enter  a  Judgment  in  favor  of  the  moving 
party  against  the  plaintiff,  thus  In  some  twa 
Judgments  were  finally  entered  in  the  ac- 
tion but  were  In  reality  the  same  in  so  far 
as  the  plaintiff  was  concerned;  on  appeal 
the  court  held  that  in  as  much  as  the  com- 
plaint against  each  of  the  defendants  was 
several,  as  were  also  their  defenses,  which 
were  separately  and  severally  made,  under 
the  provisions  of  the  above  section  the  sev- 
eral Judgments  entered  by  the  court  were 
proper.— Wilkins  v.  Grant,  —  Cal.  App.  — ,. 
189  Pac.  819.  following  the  doctrine  in 
Shain  V.   Forbes,  82  Cal.  577,  23  Pac.   198. 

13.  Enactn&ent  of  section. — This  section 
of  the  code,  which  was  adopted  in  haec 
verba  from  section  145,  Practice  Act,  was 
re-enacted  presumably  with  construction 
given  in  cases  construing  said  section  of 
the  Practice  Act,  and  where  case  was  de- 
cided under  said  section  of  Practice  Act 
questions  so  determined  will  be  held  con- 
clusive of  questions  presented  upon  appeal 
after  code  section  went  into  effect. — Morgan 
v.  RighettI,  5  Cal.  Unrep.  397,  45  Pac.  260. 
See  Rowe  v.  Chandler,  1  Cal.  167;  Lewis  v. 
Clarkin,  18  Cal.  399;  People  v.  Frisbie,  18 
Cal.  402;  Shain  v.  Forbes.  82  Cal.  677.  683. 
28  Pac.  198. 

14.  Husband  a«  party— Failure  to  serve 
linaband  with  svmmona. — By  this  section 
and  section  679,  post,  although  court  is  au- 
thorized to  enter  Judgement  for  or  against 
one  or  more  of  several  defendants,  this  ap- 
plies only  to  cases  in  which  such  judgments 
are  proper  under  rules  established  by  code 
or  general  principles  of  law,  where  persons 
are  severally  liable  or  Jointly  liable,  as  in 
case  of  partners,  etc.,  but  not  in  case  of 
suit  where  husband  is  Joined  as  necessary 
party  under  express  provisions  of  statute, 
and  where  he  has  no  other  interest  in  sub- 
ject-matter of  litigation,  and  held,  there- 
fore,  that  it   was  error   to   enter  Judgment 
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t^ainst  wife  before  husband  was  served 
wkb  summons. — ^McDonald  v.  Porsh,  136 
Cal.  801,  SOS,  08  Pac.  817. 


18*  J«lBt  and  acTeral  e«iitmct«-»Rvle  of 
pleadlBS^ — ^Where  a  contract  is  Joint  and 
several,  so  far  as  parties  and  pleadin£rs  are 
concerned,  the  rule  is  the  same  under  the 
above  section  as  it  is  where  the  obligra- 
tion  consists  of  a  tort  and  is  joint  and 
severaL — ^Brooke  v.  Glide,  89  Cal.  App.  534, 
179  Pac  S40. 


1«.  Joint  tTt"teasors  Cofaon»Iaw  rale 
lediflcd  by  sectlen^ — In  the  case  of  an  ac- 
tion against  joint  tort-feasors  upon  a  joint 
tort  the  rule  announced  by  the  above  sec- 
tion permitting:  a  Judsrment  to  be  entered 
airainst  one  or  more  and  not  against  others 
Qodifles  the  common-law  ruie  which  re- 
quires the  juderment  to  be  against  all  or  in 
favor  of  all  joint  tort-feasors. — ^Haller  v. 
Tolo  Water  St  Power  Co.,  84  CaL  817,  167 
Pac.  197,  followinsr  doctrine  in  Zibbell  v. 
Southern  Pac.  Co.,  160  Cal.  287,  116  Pac.  613* 
Dow  V.  City  of  Oroville,  22  Cal.  App.  215. 
134  Pac  197,  distingruishin?  Miller  v.  Higrh- 
land  Ditch  Co.,  87  Cal.  481,  22  Am.  St.  Hep. 
3S4,  25  Pac  650. 

As  te  Joint  tort-feasors  and  amendment 
dlsmisslnir  as  to  one,  see  pars.  26,  26,  this 
note. 

17.  Jndsnent  against  eo*defendant— On 
picndlnsa. — Where  in  action  brougrht  to  re- 
cover moneys  for  groods  sold  and  delivered 
to  defendants,  husband  and  wife,  and  hus- 
band admitted  indebtedness  agrainst  him- 
self and  consented  that  judgrment  be  en- 
tered against  him.  and  wife  answering: 
separately  denied  allegrations  in  complaint, 
and  case  was  thereafter  tried  by  Jury,  who 
rendered  verdict  in  favor  of  defendant  wife 
against  plaintiff,  without  any  mention  of 
other  defendant,  held  that  it  was  not  nec- 
essary for  Jury  to  return  verdict  as  to  hus- 
band, as  court  would  be  authorized  to  en- 
ter judgrment  in  favor  of  plaintiff  agrainst 
husband  on  pleadings. — Etter  v.  Hugrhes,  6 
Cal.  Unrep.  148,  41  Pac.  790. 

18.    gnmo— Copartners     Jndyment  asalnst, 

— ^Where  action  is  brougrht  upon  notes 
which  are  several  as  well  as  Joint,  and 
prayer  of  complaint  is  for  judgrment 
^'asainst  said  defendants"  for  amount  of 
notes,  it  is  not  necessary  that  judgrment 
phonld  run  agrainst  defendants  as  copart- 
ners, althouffh  defendants  allegred  and  ad- 
mited  that  copartnership  existed. — Bailey 
L.  Co.  V.  Hall.  110  Cal.  490,  493,  42  Pac.  962. 

I*,    msjoinder  of  ylnlnturo-^vdipment  for 
interested,    and    dismissal    as    to    plaintiffs 
witkont  interest. — ^Where   a   party   without 
interest   is   improperly   joined,    the    proper 
practice  is  to  dismiss  the  action  as  to  such 
plaintiff,  and  render  judgrment  for  or  agrainst 
the  others,  accordlngr  to  the  findingrs. — Gil- 
lespie V.  Gouly.  152  Cal.  645.  98  Pac.  866. 
See.  also,  par.  22,  this  note. 


20.  OBftlssion  to  enter  Jndsment  by  de- 
fault affalnst  defendant  who  did  not  put 
in  any  answer,  and  where,  consequently, 
there  was  no  issue  as  to  him.  is  not  a  thing 
of .  which  co-defendant  can  complain. — 
Golden  Gate  M.  &  M.  Co.  v.  Joshua  Hendy 
Machine  Works,  82  Cal.  184,  185.  23  Pac.  45. 

21.  Several  judgrment  may  be  rendered 
agrainst  one  member  of  partnership. — Shaln 
V.  Forbes.  82  Cal.  677,  684,  23   Pac.  198. 


22.  One  of  several  plaintiffs  —  May 
eover. — ^Where  two  or  more  persons  join  as 
plaintiffs  in  an  action  at  law  it  is  not  the 
law  that  both  must  recover  or  neither. — 
Cullen  V.  Foster.  89  Cal.  App.  625,  179  Pac 
695. 

As  to  Jndcment  for  interested  plaintiff  and 
dismissal  of  mlajolned  plaintiffs,  see  par.  19, 
this  note. 


Reversal  of  Jndcment— Joint  tort-fea- 
sonL — The  rule  of  the  common  law  requir- 
ing the  reversal  of  the  judgment  as  to  all 
where  reversal  as  to  one  Joint  tort-feasor 
Is  necessary,  does  not  control  in  this  state, 
it  having  been  modified  by  this  section. — 
Zibbell  V.  Southern  Pac.  Co.,  160  Cal.  248, 
116  Pac.  518. 


24.  Sham  answer. — Court  abuses  its  dis- 
cretion in  exercising  power  to  grant  con- 
tinuance in  favor  of  defendant,  in  case 
where  defendant  admittedly  has  no  defense 
and  files  sham  answer  for  purposes  of  de- 
lay.— Herman  v.  Pacific  J.  M.  Co.,  131  Cal. 
210.  211,  68  Pac.  344. 

25.  Tort-feasors,  Joints-Amendment  dls- 
misslniT  as  to  one  or  more  against  whom  ac- 
tion brought  charging  injury  complained  of 
was  caused  by  their  joint  act,  amendment 
alleging  injury  occasioned  solely  by  act  of 
remaining  defendant,  does  not  introduce  a 
new  cause  of  action. — Atlantic  &  P.  R.  Co. 
v.  Laird.  164  U.  S.  893.  401,  41  L.  ed.  485.  488. 

• 

As  to  modification  of  eoaftmon-Iaiv  rnle  by 
above  seetlon»  see  par.  16.  this  note. 

As  to  reversal  of  Judgment  affainst  Joint 
tort-feasors,  see  par.  23,  this  note. 

28.  Sam^— Verdict  against  two  or  mor»— 
New  trial  ns  to  some-^Effect  as  to  others, — 

In  action  against  several  joint  tort-feasors, 
verdict  and  judgment  against  two  or  more, 
new  trial  as  to  one  of  them  does  not  vacate 
judgment  as  to  others. — Fowden  v.  Pacific 
Coast  S.  S.  Co.,  149  Cal.  157.  86  Pac. 
178.  following  Nichols  v.  Dunphy.  58  Cal. 
605,  distinguishing  Rankin  v.  Central  Pac. 
R.  Co..  73  Cal.  93,  15  Pac.  57.  and  Chetwood 
V.  California  K.  Bank,  113  Cal.  414,  45  Pac. 
704.  See  Dawson  v.  Schloss,  93  Cal.  194.  29 
Pac.  31;  Grundel  v.  Union  Iron  Works  et  al.. 
127  Cal.  438,  78  Am.  St.  Rep.  75,  47  L.  R.  A. 
467,  59  Pac.  826;  Hubbell  v.  Meigs.  50  N.  Y. 
480:  Martin  v.  Farrell,  66  App.  Div.  179.  72 
N.  Y.  Supp.  984. 
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§  679.  JUDOMENT  MAT  BE  AOAINST  ONE  PARTY  AND  ACTION  FBO- 
OEED  AS  TO  OTHERS.  In  an  action  against  several  defendants,  the  court 
may,  in  its  discretion,  render  judgment  against  one  or  more  of  them,  leaving 
the  action  to  proceed  against  the  others,  "whenever  a  several  judgment  is 
proper. 

History:    Enacted  March  11,  1872,  re-enactment  of  1 146  of  Practice 

Act 


JUDGMENT  AGAINST  ONE— PEOOBED- 
ING  AS  AGAINST  OTHERS. 

1.  Court  —  Authorized  to  render  judgment 

against  one  defendant. 

2.  Default  against  one  party — ^Proceeding 

as  to  others. 

3.  Early  rule  —  Bequiring  an  entire  judg- 

ment. 

4, 5.  Joint  judgment  against  all  defendants-^ 
As  copartners. 

6.  Joint  tort-feasors — ^Default  against  some 

— ^Proceeding  as  to  others. 

7.  Judgment — As  to  all  except  custodian  of 

property. 

8.  Same  —  Does  not  depend  upon  perform- 

ance of  clerk's  duties. 

9.  Jurisdiction  —  Becital  as   to   service   of 

summons. 

10.  Several  judgments  —  May  be  entered 

against  several  defendants. 

11.  Same — Valid  judgment  may  be  rendered 

against  one  of  several  defendants. 

As  to  JadffmcBte  irencrallyt  see,  antOp 
9  677  and  note. 

1.  Coiirt*-AiitliorIs«d  to  render  Jadcment 
aiOiinBt  one  defendant  without  determining 
liability  of  other  def^dants. — Kelley  v. 
Plpver,  lOS  Cal.  36,  36,  36  Pac.  1020. 

2.  Defnvlt  nffalnat  one  part j^— ProceedlniT 
«•  to  others. — In  an  action  brought  to  quiet 
the  title  to  certain  lands  the  court  may,  un- 
der the  express  provisions  of  the  above  sec- 
tion, render  Judgment  agralnst  one  or  more 
of  the  defendants,  leaving:  the  action  to  pro- 
ceed agralnst  the  others,  in  all  those  cases 
in  which  a  several  Judgment  will  be  proper. 
— Rauer  v.  Hertweck,  175  Cal.  278,  165  Pac. 
946,  following  the  doctrine  in  Cole  v.  Roeb- 
llng  Construction  Co.,  166  Cal.  433,  105  Pac. 
255;  Bell  v.  Staacke,  159  Cal.  193,  116  Pac. 
221. 

5.  Early  rule — Reqvlrlns  an  entire  Jndar- 
ment  against  several  Joint  tort-feasors  to 
be  reversed  when  reversal  is  necessary  as 
to  one  has  been  modified  by  this  and  the 
previous  sectlDn. — Zibbell  v.  Southern  Pac. 
Co..  160  Cal.  248,  116  Pac.  613. 

4.  Joint  Jnfljirinent  agralnst  all  defend- 
ants-»As  copartners  can  not  be  rendered 
where  only  one  of  copartners  was  served. — 
Estell  V.  Chenery,  3  Cal.  467,  468. 

6.  See  Stearns  v.  Aguirre,  6  Cal.  176,  183, 
holding  that  common-law  rule  was  not  al- 


tered or  enlarged  by  rule  declared  in  Prao* 
tica  Act,  this  case  being  afterwards  over* 
ruled  by  later  cases. 
See,  ante,  9  578  and  note  pars.  4-11. 

«.  Joint  tort-feasors  —  Default  against 
■•»•— Proeeedin*  as  to  otkers.^ — In  an  ac- 
tion against  two  or  more  persons  as  Joint 
tort-feasors  where  appearance  is  made  by 
some,  and  not  by  others,  a  default  Judg- 
ment may  be  entered  against  those  not  ap- 
pearing and  a  direction  that  the  cause  pro- 
ceed to  trial  as  against  those  appearing, 
under  the  provisions  of  the  above  section. 
— Cole  V.  Roebling  Construction  Co.,  166 
Cal.  443,  105  Pac.  255;  McNeely  v.  Superior 
Court,  36  Cal.  602,  173  Pac.  102,  distinguish- 
ing and  disapproving  McCool  v.  Mahoney, 
64  Cal.  491;  Marriott  v.  Williams,  162  Cal. 
706,  93  Pac.  876. 

As  to  Joint  tort-feasors  generally,  see, 
ante,  §  578,  note  pars.  16,  26,  26. 

T.  Jndirment— An  to  all  ezeept  enstodlan 
of  property. — The  court  may,  in  its  discre- 
tion, render  Judgment  as  to  all  parties  ex- 
cept the  custodian  of  the  property  In  con- 
troversy, who  expresses  a  willingness  to 
account  for  the  same,  and  continue  the 
cause  as  to  him. — Bell  v.  Staacke,  159  Cal. 
196,  115  Pac.  221. 

8.  Same  — Does  not  depend  upon  per- 
formance of  elerk's  dnty  to  make  up  Judg- 
ment-roll, or  preserving  of  papers. — Lick  v. 
Stockdale,  18  Cal.  219,  223. 

».  Jurisdiction — Recital  as  to  service  of 
summons. — Court  has  Jurisdiction  to  enter 
Judgment  against  defendant  who  failed  to 
appear  or  answer  where  findings  recite  and 
show  that  such  defendant  was  duly  served 
with  process,  and  this  recital  is  sufficient  to 
show  that  court  had  Jurisdiction,  and  find- 
ing is  sufficient  to  sustain  Judgment. — ^Lick 
V.  Stockdale,  18  Cal.  219,  224. 

10.  Several  Jndipments— May  be  entered 
asalnst  several  defendants  occupying  differ- 
erit  portions  of  property  sued  for  in  action 
of  ejectment. — Lick  v.  Stockdale,  18  Cal. 
219.   224. 

11.  Same— Valid  Jndirment  may  be  ren- 
dered   agralnst    one    of    several    defendants 

sued  upon  a  Joint  contract  and  duly  served 
with  summons,  even  though  other  defend- 
ants are  not  before  the  court. — ^Kelly  v. 
Bandini,  50  Cal.  680,  632. 
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§5fM).    THE  SELIEF  TO  BE  AWARDED  TO  THE  PLAINTIFF.    The 

relief  granted  to  the  plaintiff,  if  there  be  no  answer,  can  not  exceed  that  which 

he  shall  have  demanded  in  his  complaint ;  but  in  any  other  case,  the  court  may 

grant  him  any  relief  consistent  with  the  case  made  by  the  complaint  and 

embraced  within  the  issue. 

History:    Enacted  March  11»  1872,  re-enactment  of  1 1^7  of  Practice 
Act. 


BELIEF  THAT  MAT  BE  AWARDED. 
L  In  GENBBALy  1-15. 

n.  BxuEV  Whebx  Aitsweb  Filed,  16-57. 
m.  Belddp  Whxbb  no  Answzb  Filed,  58-87. 

L  In  General. 

1.  As  to  construction  of  section — Amend- 

ment of  complaint. 

2.  Same  —  Adheres    closely    to    rule    in 

equity. 
3, 4.  Same — Applies  to  extent  of  relief. 

5.  Same — Authorizes    court   to    grant    to 

plaintiff  any  relief"  consistent  with 
cause  made. 

6.  Same — ^Does  not  refer  to  any  formal 

part  of  complaint. 

7.  Attachment    —    Complaint      without 

prayer,  or  a  sufficient  prayer,  as  a 
oasis. 

8.  Conversion  —  Damages    in    excess    of 

claim. 

9.  Interest  on  judgment. 

10- 14.  Judgment  —  In  excess  of  relief  de- 
manded. 

15.  Modification  of  judgment. 

IL  Reuep  Where  Answee  Filed. 

16.  Action   for  recovery  of  stock,  or  its 

value. 

17, 18.  Action  to  determine  water-right  — 
Claim  contested — Prayer  not  asking 
judgment  as  to  ownership. 

19.  Amount    of    recoupment  —  To    which 

plaintiff  may  in  future  be  entitled. 

20.  Asking  greater  measure  of  relief  than 

entitled  to — Effect  of. 

21.  Cause  must  be  adjudged  by  issues — As 

made  by  pleading. 

22.  Character  of  remedy — How  determined. 

23.  Complaint  for  deceit — Sufficiency  of. 

24.  Decree — As  to  requirements  of. 

25.  Same — ^Directing  sale  of  real  property. 

26.  Same — In  action  for  specific  perform- 

ance. 

27.  Foreclosure — As  to  review  of  various 

facts. 

28.  Interest  on  contract  and  judgment. 

29.  Issues  made  control. 

30.  Judgment — As  to   in  action  to   quiet 

title. 

31.  Same — As  to  municipal  bonds. 

32.  Same — ^For  money. 

33.  Same — ^For  value  of  personal  property. 
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84.  Same — ^For  reconveyance  of  property 

fraudulently  obtained. 

85.  Same — ^Rendered  for  transfer  and  de- 

livering up  shares  of  stock. 

86.  Mistake  as  to  form  of  remedy — ^Effect 

of.  . 

87.  Modification  of  judgment — To  meet  ad- 

missions. 

88.  Nonsuit — Granting  as  to  proper  party 

— Error. 

89.  Omission    of   prayer  —  Relief   to    be 

granted — Statutory  provisions. 

40.  Prayer  of  complaint — Controls,  when. 

41.  Same — Construction  of. 

42.  Same — For  general  relief. 

43.  Same — May  be  disregarded,  when. 

44.  Belief — Gr&nted  upon  facts  within  the 

issues. 

45.  Same — Consistent  with   cause — Abate- 

ment of  nuisance. 

■ 

46, 47.  Same — Court  is  authorized  to  grant  any 
relief  consistent  with  cause  made. 

48.  Same — Court  can  not  grant  any  relief 

not  warranted  by  averments  of  com- 
plaint. 

49.  Same — Not  measured  by   exact   aver- 

ments. 

50.  Same — Belief  granted — In  action   for 

conversion. 

51.  Same — Same — Which  is  nearest  possi- 

ble  approach   to   specific   prayer   of 
complaint. 

52.  Belief  demanded — Does  not  character- 

ize action  or  limit  plaintiff. 

53.  Belief  in  cases  of  fraud — In  general. 

54.  Bemoval  of  trustee. 

55.  Bight    to    recover  —  Dependent    upon 

prayer. 

56.  Stockholders — Becovery  against. 

57.  Supreme  court  will  modify  judgment — 

By  striking  out  parts. 

III.  Belief  Wheeb  no  Answer  Filed. 

58.  Allowance  for  counsel   fees — In  fore- 

closure action. 

59.  Same — Not  "costs  of  suit." 

60,  61.  Construction  of  section — Belief  to  ha 
awarded  plaintiff. 

62.  Conveyance  to  receiver. 

63.  Decree  pro  confesso — In  equity,  effect 

of. 

64.  Same — In  divorce — No  prayer  for  ali- 
mony— Power  of  court. 
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65.  Excessive  relief — ^Decree  granting. 

66.  Same — Excessive   judgment   where   no 

answer  filed,  effect  of. 

67.  Same — Fraud  can  not  be  predicated. 

68.  Same  —  Prayer  that  ''all  defendants 

convey. ' ' 

69.  Same  —  Bemedy     against     judgment 

granting  more  relief  than  plaintiff  is 
entitled  to. 

70.  Foreclosure  of  mortgage — ^Decree  in. 

71.  Same  —  Same  —  Defaulted      taxes   — 

Prayer  governs  recovery. 

72, 73.  Interest    upon     demand  —  Error    in 
prayer. 

74.  Intendments — In  favor  of  regularity  of 

judgment. 

75.  Judgment   by   default — Can   not   give 

any    relief    in    excess    of    that    de- 
manded. 

76.  Same — ^Default   admits   material   alle- 

gations of  complaint. 

77.  Nature    of    action — Is    to    be    deter- 

mined from  character  of  complaint. 

78,79.  "Belief  demanded  in  the  complaint" 
— ^Befers  to  relief  asked  in  prayer. 

80, 81.  Same  —  Excessive    relief    against    de- 
faulting defendant. 

82.  Same — ^Belief,  other  and  different  from 

that  prayed  for  in  complaint. 

83.  Belief  against  defaulting  or  disclaim- 

ing defendant  —  Must  be  consistent 
with  cause  made. 

84.  Same — In  ejectment.  , 

85.  Same — ^Recital  that  default  was  regu- 

larly entered. 

86.  Taxes  and  interest — Allowance  of. 

87.  Title   to   rents   and   profits — Improper 

adjudication  upon. 

Sec  discvsiiloB  of  •ectlon  in  note  Ann. 
Cas.  1913B.  89. 

An  to  Jvdsrmeiita  ffciierally,  see  notes 
SS  473  and  677  and  notes. 

I.    IN  GENERAIi. 

1.  A»  to  eons  tr  net  Ion  of  section— •Amend- 
ment of  complaint. — Court  is  authorized  by 
this  section  to  grant  prayer  for  additional 
relief  under  original  complaint  without 
necessity  of  amending  prayer  of  original 
complaint  for  that  purpose  alone. — Kent  v. 
Williams,  146  Cal.  3,  11,  79  Pac.  527. 

2.  Same  — Adkerea  cloaely  to  rale  In 
e«nlty»  this  section  of  our  code  does;  that  is 
to  say,  in  case  of  default,  relief  is  confined 
to  relief  demanded  in  complaint,  as  was 
rule  under  prayer  for  special  relief  in 
equity,  while  in  other  cases  it  is  extended 
to  granting  relief  similar  to  that  granted 
under  prayer  for  general  relief  in  chancery 
courts. — Johnson  v.  Polhemus,  99  Cal.  240, 
246,  33  Pac.  908. 

3.  Same— Applieii  to  extent  of  relief  to  be 

granted,    and    not    to    question   relating    to 


character  in  which  defendant  is  liable.^ 
O'Brien  v.  Ballou,  116  Cal.  318,  324,  48  Pac. 
130. 

4.  This  section  is  but  concise  statement 
of  rule  observed  upon  subject  of  relief  in 
courts  of  equity. — ^Mock  v.  City  of  Santa 
Rosa,  126  Cal.  330,  342,  58  Pac.  826. 

6*  Same— Anthorlaea  conrt  to  prant  to 
plaintiff  any  relief  consistent  wltk  cause 
naade  by  plaintiff,  when  answer  to  com- 
plaint has  been  filed,  and  embraced  within 
issue. — Poledori  v.  Newman,  116  Gal.  375, 
877.  48  Pac.  26.  • 

6»  Same— 'Does  not  refer  to  any  formal 
part  of  con&plaint)  court  may  grant  relief 
thereunder  consistent  within  issues  of  com- 
plaint, even  though  such  relief  was  not 
asked  for  In  formal  prayer  at  end  thereof. 
— Security  !>.  &  T.  Co.  v.  Boston  S.  R.  F.  Co., 
26  Cal.  418.  58  Pac.  941,  943,  59  Pac.  296. 

7.  Attackment  —  Complaint  without 
prayer,  or  a  sufficient  prayer,  as  a  basis. — 

A  complaint  for  money  accompanied  by  an 
affidavit  for  attachment,  is  sufficient  as  a 
basis  for  attachment,  even  though  lacking 
prayer. — Hoffman  v.  Pacific  Coast  Construc- 
tion Co.,  37  Cal.  App.  125,  178  Pac.  776. 


8.  ConTersion  •— Damafres  in  excess  of 
claim. — The  measure  of  damages  for  the 
wrongful  conversion  of  personal  property 
is  presumed  to  be  (1)  the  value  of  the 
property  at  the  time  of  the  conversion, 
with  interest,  or  (2)  the  highest  market 
value  of  the  property  at  any  time  between 
the  conversion  and  the  verdict,  without  in- 
terest, at  the  option  of  the  injured  party, 
under  the  provisions  of  section  336  of  the 
Civil  Code.  Where  in  an  action  chargingr 
conversion  the  defendant  files  an  answer 
denying  conversion  this  puts  in  issue  the 
question  of  damages,  not  merely  as  alleged 
in  the  complaint  but  according  to  the  mea- 
sure specified  in  the  code;  and  where  the 
case  was  tried  upon  the  theory  that  the 
complainant  was  entitled  to  recover  upon 
whichever  basis  above  set  forth  the  jury 
should  determine,  and  the  jury  returns  a 
verdict  In  excess  of  the  amount  of  damages 
claimed  by  the  plaintiff  in  his  complaint, 
this  is  such  a  case  as  is  contemplated  in  the 
above  section  and  the  relief  granted  is 
"embraced  within  the  issue." — Kimball  v. 
Swenson.  —  Cal.  App.  — ,  196  Pac.  781,  fol- 
lowing the  doctrine  in  O'Donnell  v.  Kramer. 
65  Cal.  853,  4  Pac.  204;  Johnson  v.  Polhemus. 
99  Cal.  240.  244,  33  Pac.  908;  Title  Ins.  & 
Trust  Co.  V.  Ingersoll.  158  Cal.  474,  480.  Ill 
Pac.  360. 

As  to  Judgment  in  excess  of  relief  de- 
manded, see  pars.  10-14,  this  note. 

8.  Interest  on  Judgment. — In  entering  a 
Judgment  it  is  not  necessary  to  declare 
therein  that  it  shall  bear  interest,  as  it 
bears  interest  at  the  rate  of  seven  per  cent 
per  annum  from  its  date  by  force  of  the 
law  and  not  by  reason  of  any  declaration  it 
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may  contain  to  that  effect — Glenn  v.  Hice, 
174  Cal.  269,  162  Pac.  1020. 
See.  also,  pars.   28,  71.  72,  this  note. 


to  tatereat  •n  avrard  to  be  entered  la 

at,  see   Kerr's  Cyc.   Civ.   Code,   (192 
and  note. 

!•.     JadKvtent  —  In    excesa    of    relief   de- 

■MBdcA  is  not  hereby  made  void  in  a  case 
where  the  relief  given  is  within  the  terms 
of  the  prayer  for  sreneral  relief,  and  is 
germane  to  the  cause  of  action  stated,  al- 
though it  may  not  be  authorized  by  the  facts 
alleged. — Cohen  v.  Cohen,  150  Cal.  102.  88 
Pac.  267. 


A*    to    daaeagea    awarded    tn    excess    of 

cUlHi*  see  par.  8,  this  note. 
« 
As   to   Jodsment  wbere  answer  filled,  see 

pars.  30-3S,  this  note. 

As    to    Indgment   where   no   answer    died, 

see  pars.  66-68,  this  note. 

11.  Being  merely  erroneous,  and  not 
Toid.  can  not  be  amended  or  modified  as  to 
the  excess  by  the  court  which  rendered  It. 
as  an  act  done  without  jurisdiction. — Cohen 
▼.  Cohen,  150  Cal.  102.  88  Pac.  267. 

11  Is  not  void  as  to  such  excess,  and 
can  not  be  collaterally  attacked,  even 
though  there  Is  no  prayer  for  general  re- 
lief.— Cohen  v.  Cohen,  160  Cal.  102,  88  Pac. 
267. 

IS.  May  be  erroneous  as  to  the  excess 
and  subject  to  reversal  or  modification  on 
appeal,  but  It  is  not  void,  nor  subject  to 
collateral  attack  on  that  ground. — Cohen  v. 
Cohen.  160  Cal.  102.  88  Pac.  267. 

14.  May  be  modified  by  the  court  render- 
ing it  only  by  proceedings  under  section 
472  Code  of  Civil  Procedure,  or  by  proceed- 
ings in  equity. — Cohen  v.  Cohen,  160  Cal. 
192.  88  Pac.    267. 

19.  ModMcntion  of  Judgment. — Where  an 
error  does  not  affect  the  verdict  or  require 
a  new  trial  It  may  and  should  be  corrected 
by  modifying  the  Judgment  so  as  to  con- 
form to  the  verdict,  read  in  connection  with 
the  pleadings. — Compressed  Air  Machinery 
Co.  ▼.  West  San  Pablo  Land  &  W.  Co..  9 
Cal.  App.  361.  866,  99  Pac.  631. 

As  to  aiodifteatlon  of  Judgment  to  meet 
admlnalomi,  see  par.  87,  this  note. 

As  to  nBodlflcatlont  ete.,  of  Judgment,  see, 
ante.  9  473  and  note. 

IL     RELIEF  WHERE   ANSWER   FILED. 

!«.  ArtioM  for  recovery  of  stoek,  or  its 
valoe^ — W^here  prayer  of  complaint  in  ac- 
tion upon  alleged  breach  of  contract,  by 
which  contract  defendant  agreed  to  pur- 
chase mine  for  Joint  benefit  of  himself  and 
pla  ntift.  complaint  praying  for  Judgment 
against  defendant  for  possession  of  certain 
shares  of  stock  In  mine,  or  value  thereof  in 
event  poasession  could  not  be  had  In  suin  of 
stated  amount,  and  where  complaint,  as 
amended,    after    setting   out   facts    showing 


that  plaintiff  was  entitled  to  stock  under 
contract,  demanded,  etc.,  and  averred  dam- 
ages, verdict,  and  Judgment  for  such  sum. 
held  to  be  within  facts  in  issue,  and  such  as 
plaintiff  was  entitled  to.  Irrespective  of 
prayer .  of  complaint,  where  evidence  was 
sufficient  to  uphold  such  Judgment. — Denni- 
son  v.  Chapman,  106  CaL  447,  464,  89  Pac. 
61. 

17.  Action  to  determine  vrater-right— * 
Claim  contested— -Prayer  not  asking  Judg- 
ment as  to  ownership. — In  a  case  in  which 
the  plaintiff  alleged  ownership  and  posses- 
sion of  a  described  tract  of  land,  together 
with  the  right  to  construct  and  maintain 
a  reservoir  at  a  designated  place,  and  a 
right  of  way  thereto  and  therefrom,  and  the 
complaint  of  the  defendant  was  answered 
putting  all  the  allegations  In  issue,  where 
the  prayer  did  not  specifically  ask  for  Judg- 
ment as  to  the  ownership  of  the  water- 
right  the  court  had  power,  under  the  pro- 
visions of  the  above  section  to  adjudge  as 
to  ownership  of  the  water-right  and  to  de- 
clare that  a  certain  instrument  In  writing 
executed  by  a  named  party,  to  the  defend- 
ant, and  set  out  in  the  complaint,  conveyed 
no  right,  title  or  interest  in  said  water- 
right,  reservoir- site,  and  right  of  way.-^ 
Potter  Hauffman  Land  St  Live  Stock  Co.  v. 
Wltcher,  —  Cal.  App.  — ,  191  Pac.  725. 

18.  In  contested  cases  tne  demand  In  the 
prayer  of  the  complaint  does  not  limit  the 
right  of  a  recovery,  and  the  court  may 
grant  the  plaintiff  any  relief  consistent  with 
the  case  made  by  the  complaint  and  em- 
bracd  within  the  issues,  although  such  re- 
lief is  not  specifically  prayed  for,  under 
the  provisions  of  the  above  section. — Potter 
Hauffman  Land  &  Live  Stock  Co.  v. 
Wltcher,  —  Cal.  App.  — ,  191  Pac.  726,  fol- 
lowing the  doptrlne  In  Hurlbutt  v.  N.  W. 
Spaulding  Saw  Co.,  98  Cal.  66,  24  Pac.  796; 
Zellerbach  v.  AUenberg.  99  Cal.  67,  33  Pac. 
786;  Dennison  v.  Chapman,  106  Cal.  447,  39 
Pac.  61;  Poledorl  v.  Newman.  116  Cal.  376, 
48  Pac.  325;  Faulkner  v.  First  Nat.  Bank. 
130  Cal.  268.  62  Pao.  463;  Title  Insurance  & 
Trust  Co.  V.  IngersoU,  58  Cal.  474.  11  Pac. 
360;  Fox  v.  Hall.  164  Cal.  287.  128  Pac.  749; 
Cassinella  v.  Allen,  168  Cal.  667,  144  Pac. 
746;  Murphy  v.  Stelling,  8  Cal.  App.  702,  97 
Pac.  672;  Haight  v.  Stewart,  36  Cal.  App. 
614,  172  Pac.  769. 

19.  Amount  of  recoupment  —  To  which 
plaintiff  may  In  future  be  entitled  can   not 

be  determined  by  Judgment  In  action,  es- 
pecial object  of  which  was  to  cancel  mort- 
gage and  permitting  only  relief  that  deed 
be  reformed  so  as  to  express  real  Inten- 
tion of  parties  with  reference  to  property 
to  be  included  therein. — Hoffman  v.  Klrby, 
136  Cal.   26.   30.  68  Pac.  821. 

2(K  Asking  greater  naeasure  of  relief 
than  entitled  to— Effect  of. — ^Fact  that  plain- 
tiff asks  for  greater  measure  of  relief  than 
he  is  entitled  does  not  justify  court  in  re- 
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fusing:  to  award  such  relief  as  facts  war- 
rant, and  court  should  not,  where  interest 
of  plaintiff  as  against  defendant  can  be  de- 
termined in  action,  summarily  dismiss 
plaintiff  from  its  forum  without  any  re- 
lief upon  Judgment  without  prejudice  to 
subsequent  action. — Bell  v.  Solomons,  142 
Cal.  59.  63,  75  Pac.  649. 


21.  Cause  mvst  be  adjndsed  by  Immm 
As  made  by  pleadinss  and  submitted  to 
Jury,  and  where  there  is  answer,  plaintiff 
is  entitled  to  any  relief  that  is  consistent 
with  case  made  by  complaint  and  within 
issues. — Reiner  v.  Schroeder,  146  Cal.  411, 
416,  80  Pac.  517. 

As  to  Issves  made  coiitrollinar,  see  par. 
29,  this  note. 

222.  Cbaracter  of  remedy  -^  How  deter- 
mined.— Circumstance  that  court  of  law  can 
try  questions  of  fraud  and  forgery,  as  well 
as  court  of  equity,  and  that  either  court  of 
equity  or  court  of  law  can  hear  and  deter- 
mine any  issue  or  fact  which  is  presented 
for  adjudication  in  proceeding  properly  be- 
fore court,  has  no  weight  In  determining 
whether  or  not,  upon  particular  state  of 
facts,  remedy  is  legal  or  equitable. — Angus 
▼.  Craven,  182  Cal.  691,  698,  64  Pac.  1091. 

28.     Complaint  for  deceit— Snfllclency  of. 

— Where  complaint  alleges  In  effect  that 
plaintiff  was  Induced  to  purchase  property 
by  false  representations  of  defendant,  which 
defendant  knew  to  be  false  and  which  were 
made  by  him  with  intent  to  deceive,  and 
there  is  no  finding  that  defendant  knew 
representations  to  be  untrue  or  that  he  had 
any  reasonable  ground  for  believing  them 
to  be  true,  or  that  his  deception  of  plaintiff 
was  wilful,  and  result  is  therefore  same  as 
though  complaint  were  insufficient  to  show 
fraud  or  deceit;  held,  that  where  facts 
alleged  and  found  are  such  as  to  entitle 
plaintiff  to  relief  on  any  ground,  complaint 
Is  sufficient  independently  of  alleged  fraud. 
— Hoffman  v.  Kirby,  136  Cal.  26,  29,  68  Pac. 
321. 

24.  Decree— As    to    reqnirements    of. — A 

decree  should  be  definite  and  certain,  and 
grant  no  greater  relief  than  that  authorized 
by  complaint. — Ellis  v.  Rademacher,  125  Cal. 
556,  560,  58  Pac.  178. 

25.  Same— Directing  sale  of  real  prop- 
erty in  action  relating  to  such  real  prop- 
erty may  be  made  by  court,  though  such 
relief  was  not  prayed  for  in  original  com- 
plaint, and  decree  directing  sale  held 
within  the  issues  embraced  in  pleadings 
upon  new  trial. — Kent  v.  San  Francisco  Sav. 
Union,  130  Cal.  401,  406,  62  Pac.  620. 

26.  Same<^In  action  for  speciflc  perform- 
ance of  contract  grants  more  relief  than  is 
authorized,  where  it  directs  one  party  to 
specifically  perform  the  contract  while  it 
does  not  so  direct  other  party,  and  where  It 
is  made  duty  of  one  to  perform  contract, 
without  reference  to  payments  of  considera- 


tion by  other  in  performing  covenants  of 
contract  on  his  part,  and  where  It  enjoins 
owner  of  property  from  selling  and  con- 
veying interest  therein,  without  regard  to 
question  as  to  whether  or  not  purchaser 
complies  with  his  part  of  contract. — Ellis 
v.  Rademacher,  126  Cal.  666,  659,  68  Pac. 
178. 

27.  Foreclosnre — ^As  to  review  of  vari- 
ous facts  held  to  be  embraced  within  issues 
In  complaint  in  foreclosure,  see  Johnson  v. 
Polhemus,  99  Cal.  24o,  24tt,  247,  33  Pac.  908. 

28.  Interest  on  contract  and  Judgment. — 

Where  contract  is  set  out  in  complaint, 
accruing  interest  thereon  and  Interest  on 
Judgment  are  embraced  within  Issue,  not- 
withstanding they  were  not  Included  In 
prayer. — Lane  v.  Qluckauf,  28  Cal.  283,  296, 
87  Am.  Dec.  121. 
See,  also,  pars.  9,  71.  72,  this  note. 

29.  lasnea  made  control. — Where  an  an^ 
swer  is  filed  the  Jurisdiction  of  the  court  to 
grant  any  particular  relief  does  not  depend 
upon  the  prayer  of  the  complaint  but  upon 
the  issues  made  by  the  pleadings.— Murphy 
V.  Stelling,  8  Cal.  App.  702,  707.  97  Pac.  672. 

Aa  to  canse  to  be  adjudged  by  Issues  as 
made  in  tbe  pleadings*  see  par.  21,  this  note. 

80.  Judgment— Aa  to  In  action  to  «nlet  ti- 
tle*— Where  plaintiff  distinctly  claimed  ow- 
nership and  right  of  possession,  and  prayed 
that  he  be  adjudged  to  be  such  owner, 
though  .as  is  usual  in  complaints  to  quiet 
title  he  did  not  allege  that  defendant 
claimed  same  Interest  in  land  nor  did  he 
call  upon  defendant  to  set  forth  his  title, 
but  defendant  met  complaint  by  denial  of 
plaintiff's  ownership  and  assertion  of  title 
in  himself,  court  properly  may  adjudge 
plaintiff  to  be  owner  and  entitled  to  posses- 
sion, under  issues  thus  formed  after  trial 
and  general  verdict  In  plaintiff's  favor. — 
Reiner  v.  Schroeder,  146  Cal.  411,  416,  80 
Pac.  517. 

As  to  Judgment  In  excess  of  amount 
claimed,  see  pars.  8,  10-14,  this  note. 

As  to  modification  of  Judgment,  see  par. 
15,  this  note. 

81.  Same — As  to  municipal  bonds. — As  to 

Judgment  decreeing  unlawful  disposal  of 
municipal  bonds  and  proceeds  thereof  by 
officers  liable  for  payment  to  municipality 
of  the  value  of  such  bonds,  held  proper,  and 
within  issues  in  action  brought  to  cancel 
and  have  declared  void,  municipal  contract 
for  construction  of  water  works,  to  prevent 
construction  thereunder,  to  have  bonds  is- 
sued by  city  returned  to  treasury,  and  to 
prevent  any  disposal  of  them  otherwise 
than  for  moneys  to  be  paid  into  treasury  to 
end  that  neither  bonds  nor  their  proceeds 
should  be  used  in  payment  of  work  and 
materials  done  and  furnished  under  void 
and  fraudulent  contract. — See  Mock  v.  City 
of  Santa  Rosa,  126  Cal.  330,  338,  341,  58  Pac. 
826. 
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tl.   Same  ^  For     moner    may    be    griven      for  latter  Itmount  was  modified  so  as  to  re- 


vhere  answer  presented  an  issue  thereon, 
aJUiottgh  complaint  did  not  aver  any  money 
da«.~0'Donnell  v.  Kramer,  65  Cal.  363,  4 
Fftc  294. 

As  te  1b  exeeMi   of  amount   claimed,  see 

pan.  8,  10-14,  this  note. 

n.  Same— For  Taliie  of  peraonal  prop- 
ntj,  rather  than  Its  possession,  held  to  be 
proper  where  action  was  for  rescission  of 
contract,  on  g-rounds  of  false  representation, 
and  return  of  property  to  defendant,  that 
defendant  took  possession  of  property  re- 
ceived by  plaintiff,  and  that  written  obliga- 
tion be  canceled  and  delivered,  and  for 
money  Judgrznent. — Stewart  v.  Hollinsrs- 
vorth.  129  Cal.  177,  179,  61  Pac.  936. 

M.  Same  For  rocoBTeyanee  of  property 
fraadalcBtly  obtBlBed<-^Wher^  suit  was 
brought  to  annul  deeds  on  grounds  of  undue 
influence  and  fraud,  there  being  no  attempt 
on  part  of  plaintiffs  prior  to  filing  of  com- 
plaint to  rescind  deeds  in  question,  nor  to 
restore  consideration  received,  and  where 
judgment  required  surrender  upon  payment 
of  sums  of  money  as  conditions  of  convey- 
ance to  plaintiff,  held  that  such  relief 
granted  by  court — namely,  reconveyance  on 
terms  imposed  by  Judgment — was  appropri- 
ate to  case,  and  was  Justified  by  facts  al- 
leged in  complaint  and  by  prayer  for  gen- 
eral relief,  and  that  rigid  rules  relating  to 
rescission  apply  only  to  rescission  to  be 
effected  by  acts  of  parties,  power  of  court 
of  equity  to  cancel  contract  being  of  much 
vider  scope  and  its  exercise  governed  by 
other  principles. — More  v.  More,  188  Cal. 
419.  493,  65  Pac.  1044. 

IB.  Same^ReBderod  for  traasfer  aad  de- 
llTeiiag  Bp  of  sliarea  of  stoek  is  substan- 
tial compliance  with  this  section  where 
complaint  sets  forth  all  facts  concerning 
itock,  even  though  formal  prayer  of  com- 
plaint omits  all  mention  of  such  stock. — 
Security  L*.  &  T.  Co.  v.  Boston  S.  R.  F.  Co., 
12(  CaL  418,  58  Pac.  941,  948,  69  Pac.  896. 

M.    Mistake  as  to  forai  of  remedy^Bffect 

•Cr— Action  can  not  fail  because  plaintiff 
has  made  mistake  as  to  form  of  remedy. 
If  cause  which  he  states  entitles  him  to  any 
remedy,  either  legal  or  equitable,  his  com- 
plaint is  not  to  be  dismissed  because  he  has 
not  prayed  for  Judgment  to  which  he  is  not 
entitled.  He  can  be  sent  out  of  court  only 
when  his  facts  entitle  him  to  no  relief, 
either  at  law  or  in  equity. — Walsh  v.  Mc- 
Keen,  75  Cal.  519.  528,  17  Pac* 673.  See  Grain 
▼.  Aidrich,  38  Cal.  514,  520,  99  Am.  Dec.  423. 

ST.  MedllcatlOB  of  jBdarmoBt— To  meet 
aimtoatoasd — Where  plaintiff,  in  complaint 
ia  action  for  divorce,  prayed  for  allowance 
to  her  of  one  hundred  dollars  per  month 
for  her  permanent  support,  and  defendant, 
in  his  denial,  admitted  this  averment,  there 
being  no  issue  upon  fact,  court  erred  in 
ilfiding  for  plaintiff  in  sum  of  one  hundred 
and  fifty  dollars  per  month,  and  Judgment 


duce  amount  to  sum  prayed  for  in  com- 
plaint, and  as  so  modified  Judgment  af- 
firmed.— Benton  v.  Benton,  122  Cal.  896,  398, 
55  Pac.  162.  See  Burnett  v.  Stearns,  88  Cal. 
468;  Gregory  v.  Nelson,  41  Cal.  278;  Silvey 
V.  Neary,  59  Cal.  97. 

See,  also,  par.  16,  this  note. 

88.  NoBsnlt— Graatlns  as  to  proper  party 
—Error. — Where  an  action  is  commenced  by 
the  stockholders  of  a  corporation,  sueing 
on  behalf  of  the  corporation  for  the  pur- 
pose of  setting  aside  certain  resolutions 
adopted  by  the  company's  board  of  direc- 
tors, whereby  such  board  rescinded  a  trans- 
fer to  another  corporation  certain  shares  of 
the  capital  stock,  and  an  answer  is  filed 
to  the  complaint  putting  the  allegation  in 
issue,  the  court  m^y,  under  the  provisions 
of  the  above  section,  grant  to  the  plaintiff 
any  relief  consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the 
issues;  and  where  the  court  grants  a  non- 
suit as  to  one  of  the  parties  who  is  a  proper, 
although  not  a  necessary,  party  defendant, 
this  will  be  error. — Young  v.  New  Pedrera 
Onyx  Co.,  —  Cal.  App.  — ,  192  Pac.  66. 

88.  OmlaaloB  of  prayer  ^  Relief  to  be 
VrBBted^Statntory  provlsioBs. — In  view  of 
the  provisions  of  the  above  section,  the 
plaintiff  in  an  action  may  have  some  relief, 
although  the  complaint  omits  the  prayer 
for  the  relief  demanded,  as  required  in  sec- 
tion 426,  ante,  where  issue  has  been  raised 
by  the  answer  filed. — ^Hoffman  v.  Pacific 
Coast  Const.  Co.,  87  Cal.  App.  125,  173  Pac. 
776,  following  the  doctrine  in  Johnson  v. 
Polhemus,  99  Cal.  240,  244,  83  Pac.  908; 
Woods  Central  Irr.  Ditch  Co.  v.  Porter 
Slough  Ditch  Co.,  173  Cal.  149.  169  Pac.  427, 
Murphy  v.  Stelling.  8  Cal.  App.  702,  97  Pac. 
672,  approving  Donovan  v.  McDevitt,  86 
Mont  61,  92  Pac.  49. 

40.  Prayer  of  coBiplalBt— CoBtrols,  wkea. 

— Where  the  defendant  by  his  answer 
raises  no  issue  as  to  the  amount  claimed  to 
be  due  and  unpaid,  the  rule  applicable  to 
one  not  answering,  that  is,  that  no  more 
than  is  demanded  can  be  recovered,  applies 
to  one  admitting  such  allegation. — Brown 
V.  Caldwell,  13  Cal.  App.  29,  82,  108  Pac.  874. 

41.  Same— CoBstroetloB  of« — The  prayer 
in  complaint  must  receive  reasonable  inter- 
pretation, and  is  to  be  construed  with  ref- 
erence to  purposes  and  nature  of  action. — 
Brooks  v.  Carpentier,  63  Cal.  287,  288. 


Same— For  seaeral  reliefs — ^In  courts 
of  equity  rule  is  universal  that  under  prayer 
for  general  relief  no  relief  can  be  granted 
beyond  that  which  is  authorised  by  facts 
stated  in  bill;  and  to  same  effect  is  our 
statute. — Carpentier  v.  Brenham,  60  Cal. 
549.  552;  Oliver  v.  Blair,  2  Cal.  Unrep.  664.  8 
Pac.  612,  618. 

43.     Same— May   be   dlsresardedf  wkea^ — 

The   prayer  of  the   complaint  may  be   dis- 
missed from  notice  where  there  is  answer 
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In  case,  and  court  is  required  to  look  to 
case  made  by  complaint  and  embraced 
within  the  issue. — Johnson  v.  Polhemus,  99 
Cal.  240.  244,  33  Pac.  908. 

44.  Relief  ^  Gmatcd  upon  facto  wfthta 
the  Issues  and  entitlinsT  to  Judgment,  irre- 
spective of  prayer  of  complaint,  provided 
always  evidence  is  sufficient  to  uphold  the 
Judg-ment. — Dennison  v.  Chapman,  106  Cal. 
447,  464,  89  Pac.  61. 

45.  Same — CoiiBfsteiit  ^rlth  cause— Abate- 
■lent  of  nnisaBce. — Where  complaint  al- 
leged, and  court  found,  that  nuisance 
existed,  and  was  continuous,  the  answer 
denying  all  material  allegations  of  com- 
plaint, and  Judgment  was  rendered  enjoin- 
ing defendants  from  continuing  nuisance 
complained  of,  ordering  that  same  be 
abated,  and  that  plaintiff  recover  sum  of 
one  hundred  dollars  damages  and  costs; 
held  that  relief  granted  was  consistent  with 
case  made  by  complaint  and  embraced 
within  Issues,  and  entirely  proper,  al- 
though prayer  of  pleading  did  not  expressly 
ask  for  issuance  of  injunction,  yet  it  asked 
"that  said  nuisance  be  abated." — Sullivan  v. 
Royer,  72  Cal.  248,  249,  1  Am.  St.  Rep.  61,  13 
Pac.  656. 


46»  Same— Co«rt  la  authorised  to  srant 
any  relief  consistent  ^rltlt  cause  made>  and 

embraced  within  issues,  although  not 
specifically  prayed  for. — Zelle'rbach  v.  Allen- 
berg,  99  Cal.  57.  68,  33  Pac.  786;  More  v. 
Finger,  128  Cal.  313,  318,  60  Pac.  933.  See 
Gimmy  v.  Glmmy,  22  Cal.  633;  Scott  v. 
Sierra  L.  Co.,  67  Cal.  71,  76,  7  Pac.  131;  Hurl- 
butt  V.  Spaulding  S.  Co..  93  Cal.  55,  28  Pac. 
795;  More  v.  Finger,  128  Cal.  313,  318,  60 
Pac.   933. 

47.  Court  can  not  grant  any  relief  ex- 
cept such  as  consistent  with  case  made  by 
complaint  and  embraced  within  issues,  and 
where,  in  action  brought  to  obtain  decree 
enjoining  defendants  from  discharging  de- 
bris from  mineral  lands  into  Sweetland 
Creek  and  Yuba  River,  court  inserted  in  de- 
cree provisions  relating  to  use  of  defen- 
dants' water  supply  on  other  lands  than 
those  of  defendants  and  right  relating  to 
selling,  etc.,  of  defendants'  mine,  etc..  Judg- 
ment will  be  modified  by  striking  out  such 
portions  as  are  not  embraced  within  the 
issues. — County  of  Yuba  v.  Kate  Hays  M. 
Co.,  141  Cal.  360,  365,  74  Pac.  1049. 

48.  Same — Court  can  not  grmnt  any  re- 
lief not  warranted  by  averments  of  com- 
plaint, whether  allegations  of  complaint  are 
admitted  by  legal  effect,  silence  of  party, 
or  by  written  answer. — Ellis  v.  Rademacher, 
125  Cal.  566,  557,  58  Pac.  178.  See  Hicks  v. 
Murray.  43  Cal.  515;  Carpentier  v.  Brenham, 
50  Cal.  649,  551;  Cummings  v.  Cummings,  75 
Cal.  434,  441,  17  Pac.  442. 

40.  Same— Not  measured  by  exact  aver- 
ments.— "Relief  consistent  with  case"  Is  not 
required  to  be  measured  by  exact  aver- 
ments   in    complaint,    as    wliere    In    action 


brought  to  correct  defective  certificate  of 
acknowledgment  of  deed  of  conveyance  by 
married  woman,  complaint  sets  forth  con- 
veyance and  its  proper  acknowledgment  to 
notary,  and  alleges  omission  of  notary  in 
affixing  certificate  certifying  as  to  separate 
examination  of  wife;  and  issue  was  taken 
by  defendant  upon  several  averments  of 
complaint,  and  court  rendered  Judgment  in  . 
favor  of  plaintiff,  and  authorized  correc- 
tion of  certificate  with  res;rect  "that 
grantor  did  not  wish  to  retract  her  execu- 
tion of  deed,"  held  that  such  relief  was 
consistent  with  case  made  by  complaint,  and 
embraced  within  issue. — Poledori  v.  New- 
man, 116  Cal.  375,  377,  48  Pac.  25. 

00.  Same — ^Relief  granted— In  action  for 
conversion,  where  defendant  filed  answer, 
held  consistent  with  case  made  by  complaint 
and  embraced  within  issues. — ^McDonald  v. 
McConkey,  57  Cal.  325,  326. 

SI.  Same — Same— "Wlileli  Is  nearest  pos- 
sible approach  to  specific  prayer  of  com- 
plaint, is  consistent  with  case  made  under 
complaint,  and  authorized  by  prayer  for 
general  relief.-*-Mock  v.  City  of  Santa  Rosa* 
126  Cal.  330,  342,  58  Pac.  826. 

B2.  Relief  demanded— Does  not  eliarac- 
terlse  action  or  limit  plaintiff  in  respect  to 
remedy  which  he  may  have. — Angus  v. 
Craven,  132  Cal.  691,  698,  64  Pac.  1091.  See 
Walsh  V.  McKeen.  76  Cal.  619,  521,  522.  17 
Pac  673. 

SS.     Relief  In  cases  of  fraud- In  general. 

— Rescission  is  only  one  of  remedies  In 
cases  of  fraud  and  In  cases  where  real  or 
personal  property  is  fraudulently  obtained 
most  common  and  familiar  relief  granted 
by  court  of  equity  is  to  convert  party  guilty 
of  fraud  into  trustee. — ^More  v.  More,  133 
Cal.  489,  493,  65  Pac.  1044.  See  Field  v. 
Austin,  131  Cal.  379,  382,  63  Pac.  692. 

54.  Removal  of  tmstee. — Court  has  right 
to  remove  trustee,  and.  where  necessary, 
to  appoint  another  in  lils  place,  under  com- 
plaint setting  up  trust,  and  all  facts  con- 
nected with  It,  alleging  that  trustee  had 
violated  and  repudiated  his  trust,  that  he 
had  used  trust  property  for  his  own  benefit, 
and  that  he  was  unfit  person  to  be  trustee, 
where  issues  were  Joined,  and  trial  had 
upon  these  averments. — Schlessinger  v. 
Mallard,  70  Cal.  826,  334,  11  Pac.  728. 

55.  Rlfflit  to  recover  ^  Dependent  upon 
prayer. — The  right  to  recover  upon  agree- 
ment depends,  where  there  is  answer  in 
case,  not  upon  prayer  of  complaint,  but 
upon  scope  of  pleading  and  issues  made,  or 
which  might  have  been  made  under  it. — 
Johnson  v.  Polhemus,  99  Cal.  240,  245.  33 
Pac.  908. 

50.     Stockholders— Recovery    against. — As 

to  recovery  against  defendants  as  holders 
of  stock,  whether  original  subscribers 
thereto  or  not,  and  averments  of  complaint 
broad  enough  to  Justify  such  recovery,  seia 
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Tnlar*  8av.  Bank  v.  Talbot,  181  Cal.  45,  48, 
IS  Pte.  178. 

97.  8«»rciae  eonrt  ttUI  moilffr  Jndgrnieiit 
— B7  ttriktair  out  parts  thereof  where  re- 
lief granted  la  beyond  Issues  embraced  In 
complaint,  and  as  so  modified  judgrment  may 
be  permitted  to  stand. — County  of  Yuba  v. 
Kate  Hays  M.  Co..  141  Cal.  360.  866,  74  Pao. 
1049. 

Ill   RELJEF  WHERE  NO  ANSWER 

FILED. 

8&  AJlowaaee  for  co«B«eI  fe«a— In  fore- 
clMare  action*  upon  default,  can  not  be 
liTen  under  prayer  of  general  relief  that 
mortgraged  premises  be  sold,  and  proceeds 
applied  to  amount  found  due,  etc.,  where 
mortfi^aee  provided  that  in  event  of  fore- 
closure mortgragree  migrht  retain  from  pro- 
ceeds of  sale  costs  and  charges  of  suit,  "in- 
cluding counsel  fees  at  rate  of  —  per  cent," 
and  where  prayer  did  not,  in  terms,  ask 
award  of  counsel  fees. — Brooks  v.  Foring- 
lon.  117  CaL  219.  220.  48  Pac.  1078. 

Si.  Saaic — ^Not  ^eoots  of  •nit.'* — Counsel 
fees  in  foreclosure  suit  can  not  be  allowed 
nnder  demand  therein  "for  costs  of  suit." — 
Brooks  ▼.  Forington,  117  Cal.  219,  221,  48 
Pac.  1073.  See  Prescott  v.  Orady,  .  91  Cal. 
318.  27  Pac  756. 

H  Comntmctlon  of  acction— Relief  to  be 
awaricd  plninttlT. — This  section  regulates 
itie  srantlng  of  a  Judgment  upon  default; 
it  limits  the  relief  which  may  be  awarded 
as^inst  a  defendant  who  does  not  appear, 
aad  that  is  Its  sole  purpose. — Cassinella  v. 
Allen.  168  Cal.  677,  144  Pac.  746. 

•I.  That  a  court  of  equity  will  give  re- 
Hef  by  way  of  money  damages  where,  for 
tny  reason  the  equitable  relief  sought  can 
Bot  be  granted  is  applicable  only  to  where 
the  relief  granted  is  not  inconsistent  with 
the  complaint  and  not  outside  the  issues. — 
SlmmoDB  ▼.  Simmons,  166  Cal.  488,  187  Pac. 
II. 

81>  Cenveyance  to  receiver. — Where  de- 
wee  directs  that  property  be  conveyed  to 
receiver,  and  such  relief  is  clearly  in  excess 
of  relief  asked,  judgment,  where  there  is  no 
answer,  will  be  reversed. — Foley  v.  Foley, 
12«  Cal.  83,  43,  66  Am.  St.  Rep.  147,  62  Pac. 
121 

Q>  Decree  i^ro  cenfeoso— In  eqnltyf  ef- 
feet  of  Js  only  to  conclude  party  as  to  aver- 
ments in  bill  and  does  not  amount  to  a  con- 
fession of  any  fact  not  alleged  in  it;  and  this 
''  rule  found  in  this  section. — Savings  A  L. 
8oc  V.  Horton,  68  CaL  106,  106,  ciUng  De 
Unw  V.  Neely,  71  RL  478. 

•*•  •«■*•  — la  AIvorce^No  prayer  for 
■''^•■y— F^wrer  «f  eonrt« — ^In  an  action  for 
»  divorce  where  the  wife's  complaint  does 
»ot  contain  a  prayer  for  alimony,  and  con- 
*»las   no    allesations  upon    which    to   base 


such  a  prayer,  under  the  provisions  of  the 
above  section  the  trial  court  has  power,  on 
default  made  by  the  defendant  to  provide, 
in  its  interlocutory  decree,  for  the  payment 
of  alimony. — Bennett  v.  Bennett,  —  Cal. 
App.  — t  194  Pac.  603,  following  doctrine  in 
Foley  V.  Foley,  120  Cal.  42,  66  Am.  St.  Rep. 
147,  62  Pac.  122;  Benton  v.  Benton,  122  Cal. 
396,  66  Pac.  162;  Staacke  v.  Bell,  126  Cal. 
809,  67  Pac.  1012;  Cohen  v.  Cohen,  160  Cal. 
99,  11  Ann.  Cas.  620,  88  Pac.  267. 

05.     Excessive    relief— Decree    granting.— 

Judgment  rendered  granting  excessive  re- 
lief Is  act  of  court,  and  not  of  Judgment  of 
creditor,  and  action  will  not  lie  to  quash 
execution  and  to  perpetually  enjoin  collec- 
tion of  judgment  upon  ground  that  it  was 
obtained  by  fraud;  there  being  no  promise, 
misrepresentation,  or  understanding  be- 
tween parties  outside  of  the  record,  by 
which  defaulting  defendants  against  whom 
excessive  judgment  was  rendered  were  de- 
ceived or  misled  in  any  way. — Murdock  v. 
De  Vries,  87  Cal.  627,  628. 

As  to  Jndgnaent  In  excess  of  danaages 
claimed  In  an  action  for  conversion  'wlaere 
an  answer  filed,  see  par.  8,  this  note. 

As  to 'Judgment  In  excess  of  denaand  gen- 
erally where  answer  lllcd,  see  pars.  10-14, 
this  note. 


6A.  Saaae— ExccmIvc  Judgment  'where  no 
answer  filed,  effect  of. — ^Judgment  rendered 
by  court  in  cause  In  which  It  had  jurisdic- 
tion of  subject-matter  and  of  person, 
even  though  it  might  exceed  measure  of  re- 
lief demanded  in  complaint,  and  no  answer 
had  been  filed,  would  not  be  void  for  that 
reason,  but  erroneous  merely,  as  provisions 
such  as  contained  in  this  statute  have  no 
application  to  question  of  jurisdiction. — 
Chase  v.  Christiansen.  41  Cal.  268.  266. 

67.     Sanae— Fraud   cnn  not  be  predicated 

upon  fact  that  plaintiff  obtained  more  relief 
from  court  than  he  was  entitled  to  take  by 
his  action  in  view  of  fact  that  defendants 
had  filed  no  answers.  '  Of  such  act  nothing 
more  can  be  predicated  than  that  plaintiff 
had  obtained  erroneous  judgment,  which 
will  be  reversed  or  modified  on  appeal,  or 
possibly  one  which  Is,  pro  tanto,  absolutely 
void. — ^Murdock  v.  De  Vries,  37  Cal.  627,  528. 


Same— Prayer  that  "all"  defendants 
convey  quantity  of  land  sufficient  in  aggre- 
gate to  make  up  total  amount  claimed,  de- 
cree dismissing  action  as  to  two  defend- 
ants, and  that  other  defendant  convey  to 
plaintiff  whole  amount  claimed,  held  not  to 
be  granting  of  relief  in  excess  of  that 
prayed  for,  where  default  was  entered,  as 
obvious  meaning  of  prayer  was  that  defend- 
ants, or  such  of  them  as  should  be  adjudged 
to  have  interest  in  land  which  was  subject 
to  plaintiff's  right,  should  be  required  to 
convey. — Brooks  T.  Carpentier.  68  Cal.  287, 
289. 
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60.     Same  ^  Rem«4r     aKaiut     Jwdsaieiit 


78.    Judgn^eut  br  defaiUt— Cam  not    slve 


itlBs  more  relief  thmn  plalntilf  Is  en- 
titled to  under  complaint,  in  cases  of  de- 
fault, is  by  appeal,  whereas  if  Juderment  be 
void  upon  its  face,  defendant,  in  addition, 
has  remedy  by  motion  at  any  time  in  court 
which  Judgrment  was  rendered. — ^Murdock  y. 
De  Vries,  27  Cal.  627,  628.  See  Chipman  v. 
Bowman,  14  Cal.  167,;  Losan  v.  Hillegrass,  16 
Cal.  200;  Bell  v.  Thompson,  19  Cal.  706;  San- 
chez V.  Carriagra,  31  Cal.  170. 

70.     Foreeloevre  of  mortsase^Decree  In. 

— ^Under  rule  that  where  Judgrment  is  taken 
in  case  by  default,  decree  can  grive  no  relief 
beyond  which  is  demanded  ih  bill,  judgrment 
is  erroneous  that  decrees  sale  of  property 
in  manner  differing  from  that  prescribed 
in  statute  for  sales  of  real  property  under 
execution,  where  complaint  simply  asks 
foreclosure  of  mortgSige  and  sale  of  prop- 
erty to  satisfy  judgrment. — Raun.  y.  Reyn- 
olds, 11  Cal.  14,  19. 


71.  Same  «•  Same  ^  Defaulted 
Prayer  soTems  reeovery. — In  a  case  in  which 
an  action  is  brougrht  to  foreclose  a  mort- 
g&ge  because  of  default  in  .paying:  the  taxes 
upon  the  land,  in  which  the  plaintiff  prayed 
Judgrment  against  the  default  for  the  sum  of 
promissory  note  secured  with  interest 
thereon  at  seven  per  cent  from  estate  of 
date,  and  for  the  sum  of  money  paid  as 
taxes  from  a  named  date  to  a  named  date, 
followed  by  a  demand  for  attorney's  fees, 
costs,  order  of  sale,  etc.,  and  on  default 
judgment  rendered  for  a  grreater  sum  than 
asked  for  in  the  prayer  authorised  this 
constitutes  such  error  as  will  require  the 
reversal  of  the  Judgment. — ^Von  der  Kuhlen 
V.  Hegel,  —  Cal.  App.  — ,  196  Pac.  913. 

72.  Interest  npon  demand  — Error  In 
prayer. — ^Where,  by  error  in  complaint, 
plaintiff  demands  Judgment  for  precise  sum 
due,  including  interest,  and  does  not  ask 
interest  from  time  of  filing  complaint  until 
entry  of  judgment,  but  only  that  Judgment 
shall  bear  interest.  Judgment,  strictly 
speaking,  where  defendant  defaults,  is  er- 
roneous in  including  interest  from  date  of 
filing  complaint  instead  of  from  date  of 
judgment,  and  will  be  modified  as  to  such 
excess. — Gage  v.  Rogers,  20  Cal.  91,  92. 

See,  also,  pars.  9,  28,  this  note. 

78.  Judgment  for  interest  upon  a  de- 
fault can  not  be  maintained  in  the  absence 
of  any  allegation  with  reference  thereto,  or 
from  which  claim  of  interest  could  be  im- 
plied.— First  State  Bank  v.  Blackinton,  16 
Cal.  App.  141,  116  Pac.  311. 

74.  Intendntenta— In  favor  of  revnlarlty 
of  Jndsmentf  and  where  cause  is  appealed 
on  Judgment-roll,  with  no  bill  of  exceptions 
or  statement,  and  nothing  to  show  that  ap- 
pellant ever  asked  for  any  other  or  further 
relief  than  that  which  he  prayed  for  and 
received,  appellant  can  not  complain. — Treat 
V.  Dorman,  100  Cal.  628,  626,  36  Pac.  86. 
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nny  relief   In  exeess   of  that   demanded    in 

complaint. — Ellis  v.  Rademacher,  126  Cal. 
656,  667,  68  Pac.  178.  See  Raun  v.  Reynolds, 
11  Cal.  14,  19;  Lamping  A  Co.  v.  Hyatt,  27 
CaL  99,  102. 

76.  Same — ^Defanlt  admits  material  nlle- 
catlons  of  complaint  and  no  more. — Ellis  v. 
Rademacher,  126  Cal.  656,  667,  68   Pac.   178. 

77.  Nature  of  actionals  to  be  deter- 
nalned    tfowa    character    of    complaint     and 

from  character  of  Judgment  which  might 
be  rendered  upon  default  thereto. — McFar- 
land  V.  Martin,  144  CaL  77^.  774,  78  Pac.  239. 

78.  <aiellef  demanded  In  the  complnlmt** 
^-Refers  to  relief  naked  In  prayer. — ^The 
feature  of  pleading  to  which  alone  refer- 
ence may  be  had  in  default  cases,  to  ascer- 
tain what  relief  plaintiff  seeks;  rule  of 
statute  applies  in  its  strictness  to  actions  in 
foreclosure,  alike  with  those  of  any  other 
character. — Brooks  v.  Forington,  117  Cal. 
219,  220,  48  Pac.  1073.  See  Raun  v.  Rey- 
nolds, 11  Cal.  14,  19;  Gautier  v.  English,  29 
Cal.  166;  Parrott  v.  Den,  34  Cal.  79. 

79.  Defendant  may  rest  secure  in  his 
right  to  assume,  under  provisions  of  this 
section,  that  relief  granted  will  not  be  in 
excess  of  relief  demanded  in  complaint. — 
Staacke  v.  Bell,  126  Cal.  309,  313,  67  Pac. 
1012. 

80.  Same— Excessive  relief  against  de* 
fanltlns  defendantd — ^Decree  granting  re- 
lief beyond  that  authorized  in  complaint, 
and  based  upon  answers  which  were  not 
served  upon  defaulting  defendant,  the  na- 
ture and  contents  of  which  answers  de- 
faulting defendant  Jiad  no  notice,  will  be 
reversed  as  to  such  defaulting  defendant  in 
so  far  as  same  is  in  excess  of  relief  de- 
manded in  complaint. — Staacke  v.  Bell,  125 
Cal.  809,  313,  57  Pac.  1012. 

81.  General  prayer  can  not  enlarge  power 
of  court  to  grant  relief  not  prayed  for 
against  defaulting  defendant. — Staacke  v. 
Bell,  126  Cal.  309,  313,  57  Pac.  1012. 

82.  Same  —  Relief,  other  and  different 
from    that    prayed    for    In    complaint,    and 

specified  in  summons,  is  improper  to  gran%. 
where  in  action  defendant  defaulted. — 
Mudge  V.  Steinhart,  78  Cal.  34,  40,  12  Am. 
St.  Rep.  17,  20  Pac.  147;  Staacke  v.  Bell,  126 
Cal.  309,  312,  57  Pac.  1012;  McFarland  v. 
Martin,  144  Cal.  771,  775,  78  Pac.  239. 

8S.  Relief  asalnst  defanltlns  or  disclaim- 
ing defendant— Must  be  consistent  with 
eanae  made  upon  complaint  and  embraced 
within  issues. — Balfour-Guthrie  I.  Co.  v. 
Sawday,  133  Cal.  228,  230.  66  Pac.  400.  See 
Holman  v.  Vallejo,  19  Cal.  498,  499. 

84.  Same  ^  In  ejectment. — A  Judgment 
against  disclaiming  defendant,  in  eject- 
ment and  to  quiet  title,  where  complaint  de- 
scribes land  and  premises  by  government 
subdivisions  alone,  should  not,  upon  evi- 
dence taken  ex  parte,  describe  lands  by 
metes  and  bounds  and  by  designating  na- 
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toral  boundaries  and  monuments,  without 
giTins  disclaiming-  party  opportunity  to  be 
heard  in  reference  to  Identity  of  such  land 
described  in  Judgment  with  lands  described 
In  complaint. — Balfour-Guthrie  I.  Co.  ▼. 
Sawday.  1S3  Cal.  228.  331.  66  Pac.  400. 

8B.  Same— Recital  that  default  was  res- 
■tally  eateredf  according  to  law.  is  not 
necessarily  based  upon  affidavit  showing 
publication  contained  In  record;  for  it  may 
have  been  made  to  appear  to  court,  in  ac- 
tion, tliat  affidavit,  showing  due  publica- 
tion, -vras  filed  within  proper  time,  and 
recital  may  have  been  based  upon  that  fact, 
and  court,  in  collateral  attack  upon  Judg- 
ment ^v^ill  in  support  of  Judg-ment  assume 
that  recital  in  Judgment  was  based  upon 
fuch  other  affidavit,  and  that  same  may 
have  been  lost  or  omitted  from  record, 
where  record  does  not  purport  to  show 
all  that  was  done,  and  Judgment  states 
that  all  that  was  necessary  to  be  done  was 
done. — Sacramento  Bank  v.  Montgomery. 
14«  Cal.  745.  752,  81  Pac.  138. 

8C    Taxes  and   Intexeat-^AUowamce   of^— 

Judgment  is  erroneous  in  action  upon  note, 


where  allowance  is  made  for  taxes  and  in- 
terest thereon,  and  for  Interest  on  counsel 
fees,  where  prayer  of  complaint  asked  for 
Ave  per  cent  as  counsel  fees,  but  did  not 
ask  for  taxes  or  interest  thereon,  and  such 
Judgment  will  be  modified  by  striking 
therefrom  excess  not  warranted  under  com- 
plaint.— Parrott  v.  Den,  34  Cal.  79,  81. 

87.  Title  to  rents  aad  profits— Improper 
adjudication  upon. — ^The  title  of  defendants 
to  rents  and  profits,  consisting  of  moneys 
in  h^nds  of  receiver,  pending  foreclosure, 
is  in  no  way  affected  by  possession  of  re- 
ceiver and  can  not  be  devested  otherwise 
than  by  valid  adjudication,  and  where  in 
action  there  is  neither  any  allegation  nor 
prayer  to  Justify  such  adjudication,  and 
defendant  being  in  default,  it  is  incompetent 
for  court  to  adjudge  defendants  devested 
of  such  title. — Oarretson  I.  Co*  v.  Arndt,  144 
Cal.  64.  67.  77  Pac.  770.  See  Scott  v.  Hotch- 
kiss,  115  Cal.  89,  94.  47  Pac.  45;  Brooks  v. 
Farrington,  117  Cal.  219.  220,  48  Pac.  1073; 
Foley  V.  Foley,  120  Cal.  83,  42,  43,  65  Am. 
St.  Rep.  147,  62  Pac.  122;  Staacke  v.  Bell, 
126  CaL  309,  312.  57   Pac.   1012. 


§681.     ACTION  MAY  BE  DISMISSED  OB  NONSUIT  ENTEBED.    An 

action  may  be  dismissed,  or  a  judgment  of  nonsuit  entered,  in  the  following 
cases: 

1.  By  the  plaintiff,  by  written  request  to  the  clerk,  filed  with  the  papers  m 
the  case,  at  any  time  before  the  trial,  upon  payment  of  his  costs ;  provided,  a 
counterclaim  has  not  been  set  up,  or  affirmative  relief  sought  by  the  cross- 
complaint  or  answer  of  the  defendant.  If  a  provisional  remedy  has  been 
allowed,  the  undertaking  must  thereupon  be  delivered  by  the  clerk  to  the 
defendant,  who  may  have  his  action  thereon; 

2.  By  either  party,  upon  the  written  consent  of  the  other; 

3.  By  the  court,  when  either  party  fails  to  appear  on  the  trial,  and  the  other 
party  appears  and  asks  for  the  dismissal ; 

1  By  the  court,  when,  upon  the  trial  and  before  the  final  submission  of  the 
case,  the  plaintiff  abandons  it; 

5.  By  the  court,  upon  motion  of  the  defendant,  when  upon  the  trial  the  plain- 
tiff fails  to  prove  a  sufficient  case  for  the  jury. 

Bat  no  dismissal  mentioned  in  subdivisions  one  and  two  hereof  shall  be 
entered  unless  upon  written  consent  of  his  attorney  of  record,  or  if  said  con- 
sent is  not  obtained,  upon  order  of  the  court,  after  notice  to  the  attorney. 

The  dismissals  mentioned  in  said  subdivisions  one  and  two  hereof,  when 
written  consent  of  the  attorney  of  record  of  the  party  requesting  the  dismissals 
are  [is]  filed,  may  be  made  by  entry  in  the  clerk's  register. 

The  dismissals  mentioned  in  subdivisions  three,  four,  and  five  of  this  section 
must  be  made  by  orders  of  the  court  entered  upon  the  minutes  thereof,  and  are 
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effective  for  all  purposes  when  so  entered ;  but  the  clerk  of  the  court  must  note 
such  orders  in  his  register  of  actions  in  the  case. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  148  of  Practice 
Act;  amendment  approved  February  28,  1878,  Code  Amdts.  1877-8, 
p.  100;  March  10,  1885,  Stats,  and  Amdts.  1885,  p.  76;  March  19,  1889. 
Stats,  and  Amdts.  1889,  p.  398;  March  8,  1895,  SUts.  and  Amdts. 
1895,  p.  31;  March  9,  1897,  Stats,  and  AmdU.  1897,  p.  98;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  143,  held  un- 
constitutional, see  history,  §  5  ante;  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  711,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  446;  AprU  18,  1919, 
Stats,  and  Amdts.  1919,  p.  117.     In  effect  July  22,  1919. 


DISMISSAL  AND  NONSUIT. 

L  In  GENQtALy  1-34. 

II.  Dismissal  by  Plaintiff — Subdivision  1, 
35-93. 

III.  Dismissal  by  Wbitten  Consent — Sub- 
division 2,  94-104. 

IV.  Dismissal  by  the  Court — Failube  to 
Appear  at  Trial — Subdivision  3,  105- 
111. 

y.  Same  —  On  Abandonment  of  Cause  — 
Subdivision  4,  112,  113. 

VL  Same  —  Nonsuit — Subdivision  5,  114- 
233. 

YII.  Same — ^After  Verdict  or  Submission — 
Neglect  to  Demand  Entry — Subdivi* 
SION  6.     [Bepealed],  234-253. 

I.  In  GenebaLw 

1.  Action  by  state  to  recover  taxes. 

2.  Claim    against     municipality  —  Ap- 

proval by  common  counsel — Action 
upon  claim. 

8.  Conditional  dismissal. 
4-  8.  Construction  of  section — In  general. 

9.  Same  —  Interpleader  —  "An"    is 

equivalent  to  **any." 

10.  Court — May  sunmiarily  vacate  void 

judgment. 

11.  Design  of  statute — Is  for  benefit  of 

defendants. 

12.  Dismissal — ^Final  judgment — ^Appeal- 

able. 
18.  Same — In  cases  not  provided  for  by 
code. 

14.  Same — Not  effective  until  entered — 

Setting    aside  —  Power    of    court 
prior  to  entering. 

15.  Same  —  Of    condemnation    proceed- 

ings. 

16.  Same — Without  motion,  is  not  a  dis- 

missal or  nonsuit. 

17.  Erroneous  judgment  by  clerk. 

18.  Entry  of  judgment  of  dismissal — Is 

not  required  under  first  two  sub- 
divisions. 

19.  Same — Entry  of  order  of  dismissal 

in  the  minute-book  of  court,  is  in 
its  nature  of  final  judgment. 

2C.  Improper  dismissal — Remedy  for. 

23.  Judgment  of  court — Defined. 

22.  Judgment   of   dismissal  —  Presump- 
tion. 
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23,24.  Judgment  after  demurrer  sustained 
and  refusal  to  amend. 

25, 26.  Mandamus  to  compel  dismissal  of 
action  —  Answers  and  cross-com- 
plaints filed. 

27.  Motion     to     dismiss     action  —  Not 

authorized  by  above  section,  when. 

28.  Order  of  dismissal  —  Judgment  on 

merits. 

29.  Same — Refusing  to  vacate  judgment 

of  dismissal — Not  appealable. 

80.  Same  —  Vacating  dismissal  —  Effect 
of. 

31.  Power  to  dismiss  action — Was  first 

exercised  by  equity  courts. 

32.  Proceeding  for  obtaining  dismissal. 

33.  Waiver  of  notice  of  motion  to  vacate 

— ^By  appearance  of  counsel. 

34.  Word    '*may"    can    not    be    read 

''must." 


n.  Dismissal  by  Plaintiff — Subdivision  1. 

35.  Absolute  right  is  given  to  plaintiff. 

36.  Same — Order  depends  upon. 

37.  Action   for   accounting — AfSrmative 
relief. 

38.  Action  for  divorce — ^Affirmative  re- 
lief. 

89.  Same  —  Control  of  court  to  allow 
alimony. 

40.  Same  —  Same  —  As 
amendment. 


to    rale    since 


41.  Same — Jud^ent  of  Hiamigflal  in  di- 
vorce action. 

42, 43.  Same— Order  in  relation  to  alimonj 
and  counsel  fees. 

44.  Action  in  ejectment — Counter-claim. 
45, 46.  Action  to  quiet  title — Affirmative  re- 
lief. 

47.  Action   against  trustee — Affirmative 

relief. 

48.  Advisement — Cause  held  under. 

49.  Answer — Prayer  for  affirmative    re- 

lief—  Does  not  change  to  cross- 
complaint. 

50.  Construction  of  section— Subdivision 

1  of  above  section  can  not  be  re- 
stricted. 

51, 52.  Counter-claim    or    cross-complaint 

Dismissal  where  affirmative   relief 
sought. 
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53.  Same  —  Filing     answer    containing 

eoTtnter-elaim,    after    order     dis- 
mimring  cause. 

54.  Same — Matters  set  out  in  cross-bill. 

55.  Same — Striken  from  answer — Effect 

of. 

56.  Same — Striking  cross-complaint  from 

files — Effect  of. 

57-  59.  Costo— What  consist  of. 

50.  "Dismissal     before     the     trial"— 
Means  dismissal  before  submission. 

61.  Dismissal    by    part    of    plaintiffs— 

After  findings  and  judgment. 

62.  Dismissal   of   complaint — After   de- 

murrer sustained. 

63,64.  Same — After  interrention. 

65,66.  Entry    of   judgment   upon    order— 
Action  is  not  dismissed  untiL 

67.  Failure  of  clerk  to  perform  minis- 
terial duties — Effect  of. 

68b  Filing  cross-complaint — After  receiv- 
ing notice. 

69.  Intervention  —  Action   may   be   dis- 

miased  upon  motion  of  plaintiff. 

70.  Same — ^Death  of  party. 

71.  Same — ^Effect  of  filing  complaint  in 

interyention. 

72.  Same  —  Judgment  rendered  against 

interveners. 

73, 74.  Judgment  of  dismissal  by  plaintiffs 
No  bar  to  subsequent  action. 

75.  Same— Nullity,  when. 

76.  Same — ^WiU  be  held  to  relate  to  date 

of  demand. 

77.  Mandamus — Will  not  lie  to  compel 

party  to  enter  judgment. 

78.  Motion — Proceeding  by. 

79.  Same — To  transfer  cause — Dismissed 

defendant. 

80.  Betrazit — A  common  law. 

81.  Same — ^Dismissal  of  first  action  ig 

not  bar  to  second. 

82.  Same— ^Judgment  entered  "without 

prejudice  at  plaintiff's  costs." 

83.  Same  —  Judgment  of  United  States 

circuit  court  dismissing  bill. 

84.  Same — ^Power  to  make  retraxit. 

85.  Stipulation  between  parties — ^Provid- 

ing for  contingencies. 

86.  Trial   and    submission    set   aside  — 

Effect  of. 

87.  Validity  of  judgment — Entered  un- 

der subdivision  1. 

88.  Same  —  Decided    by    reference    to 

pleadings. 

89.  Voluntary     dismissal   —  "Without 

prejudices  at  plaintiff's  costs." 

90.  Writ  of  mandate — Will  issue  to  com- 

pel entry  of  dismissal. 

91.  Same  —  Writ   of   mandate   is    only 

plain,  speedy  or  adequate  remedy. 

92.  Same— Writ  of  mandate— Will  issue 

to  compel  court  to  try  cause. 
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93.  Same — Writ  of  prohibition. 

HL  Dismissal  by  Written  Consent— Sub- 
division 2. 

94.  Complaint  stricken  out  by  consent  of 

parties — Effect  of. 

95.  Dismissal  on  stipulation — Judgment 

on  merits,  when. 

96.  Judgment  of  dismissal  by  consent — 

When  judgment  on  merits. 

97.  Offer  to  dismiss — Failure  to  file  writ- 

ten consent — Failure  of  court  to 
pass  on  motion. 

98.  Parties  not  aggrieved — By  order  set- 

ting aside  order  or  judgment  of 
dismissal. 

99.  Betrazit — Dismissal  by  written  con- 

sent and  act  as  a. 

100.  Stipulation  for  dismissal — ^When  in- 
valid. 

101-103.  **  Written  consent  "—Must  be  from 
attorney  of  record. 

104.  Same — Must  be  signed  by  attorney 

of  consenting  party. 

IV.  Dismissal  by  Court — Failure  to  Ap^ 

PEAR  at  Trial— Subdivision  3. 

105.  Consent — ^When  necessary. 

106.  Divorce — Inability  to  pay  costs. 

107.  Failure    of    plaintiff    to   appear   at 

triaL 

108.  Judgment  of  dismissal — Is  not  judg- 

ment in  bar. 

109, 110.  Judgment  that  can  not  be  pleaded 
in  bar — Effect  of. 

111.  Notice  of  hearing — Proof  of  neces- 

sary. 

V.  Dismissal  by  Court— On  Abandonment 

or  Cause — Subdivision  4. 

112.  Biffht  of  plaintiff  to  dismiss  action — 

At  any  time  before  final  submis- 
sion. 

118.  Bight  of  defendant  to  dismiss  an- 
swer— Notwithstanding  prayer. 

VL  Dismissal  by  Court — Nonsuit — Subdivi- 
sion 5. 

114.  Action  for  damages — ^Based  on  law 

of  road. 

115.  Action  in  ejectment. 

116.  Action  prematurely  commenced — Not 

a  breach  of  contract. 

117.  Attachment  dissolved  by. 

118.  Common-law  rule. 

119.  Confiict  of  evidence. 

120, 121.  Construction  of  section — In  general. 

122.  Same — Granted  or  denied,  when. 

123.  Same — Provisions  exclusive. 

124, 125.  Contest  of  will — Bules  of  nonsuit  in. 

126.  Same  —  Consideration    of    evidence 
upon  nonsuit. 
127, 128.  Contributory  negligence  of  employee. 
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129.  Coart — Authority  to  grant  judgment 

of  nonsuit. 

130.  Same — May  diBmiss  action  as  to  one 

defendant. 

131.  Denial  of — Evidence  subsequently  in- 

troduced. 

132- 136.  Directing  verdict — In  general. 

137.  Discretion  of  court — As  to  denying  a 

motion  for  nonsuit. 

138.  Same — In  actions  for  negligence. 

139.  Same— Judge  should  grant  nonsuit 

where  verdict  in  favor  of  plainti£F 
should  be  set  aside. 

140.  Same — ^To  justify  submission  of  any 

question  of  fact  to  jury. 

141.  Dismissal  at  instance  of  court. 

142.  Duty  of  judge — Nonsuit  and  direct- 

ing verdicto. 

143.  Effect  of  granting  nonsuit — ^Reasons 

assigned  and  reasoning  of  judge. 

144.  Effect  of  plaintiff's  evidence— Prima 
, ,  facie  cause. 

145.  Error   in    admitting    evidence — Can 

not  be  reviewed  on  motion  for  non- 
suit. 

146.  Estoppel  by  judgment. 

147.  Evidence   foUpwing  ruling   on   non- 

suit— ^When  erroneous  ruling  cured. 

148.  Evidence  to, meet  objection  of  mo- 

tion— Discretion  of  court. 

149.  Exception  to  ruling — Must  be  taken. 

150.  Same — Same — Editorial  note. 

151.  Same — Ruling  presents  question   of 

law. 

152, 153.  Facts  showing  nonsuit  improper. 

154.  False  conclusion  of  law. 

155, 156.  Finding  of  facts  and  conclusions  of 
law — Are  not  required,  when. 

157.  Judgment  of  nonsuit — A  formal,  not 

necessary. 

158.  Same — In   action  by  vendee  to   re- 

cover purchase-money. 

159.  Same — In     action    of     ejectment^ 

Where  it  does  not  appear,  etc. 

160.  Same — Not  follpwed  by  dismissal — 

Appealable. 

161.  Same — ^Upon  nonsuit  granted. 

162.  Jury  fees — ^Payment  of  upon  nonsuit 

granted. 

163.  Motion  for  nonsuit — As  to  necessity 

for. 

164.  Same — Same — Mere  motion  pending 

and  undetermined. 

165.  Same — Same — Motion  in  open  court. 

166.  Same  —  A    demurrer   to    evidence^ 

Question  of  law. 

167- 175.  Same — Effect    of    motion  —  Admits 
what. 

176, 177.  Same  —  Same  —  Facts    assumed^   as 
true. 

178.  Same  —  Grounded,    on    contributory 
negligence — Sufficiency  of. 
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179.  Same — Same — ^Amendment  of  1907 — 

Did  not  change  rule. 

180.  Same  —  Same  —  Erroneous  granting 

without. 

181.  Same — Same — ^Reason  of  rule. 

182.  Same  —  Same  —  Stating  plaintiff 

failed    to    prove    cause  —  Insuffi- 
cient. 

183-186.  Same — Should  specify  grounds. 

187.  Same — Objection  not  available  on. 

188.  Same — When  granted. 

189.  Nonsuit — As  to  certain  defendants — 

In  consolidated  action. 

190.  Same — After  evidence  closed. 

191.  Same — ^Bar  when  made  on  merits. 

192- 195.  Same  —  Properly  granted  when — In 
generaL 

196.  Same  —  Same  —  Discharging  jury 

without  verdict. 

197.  Same — Same — ^Fraud  and  undue  in- 

fluence. 

198-  200.  Same — Same — In    action    for    dam- 
ages by  ignition  of  escaping  gas. 

201-  204.  Same — Same — In  action  upon  writ- 
ten acknowledgment   and   receipt. 

205.  Same — Same — ^Rule   as   to  granting 
motion. 

206,  211.  Same — Should  be  denied,  when. 

212.  Order  granting  nonsuit — After  sub- 
mission on  briefs. 

213, 214.  Order  refusing  nonsuit — Non-appeal- 
able order. 

215.  Presumptions — In  favor  of  judgment 
of  nonsuit. 

216-  218.  Prima   facie  cause — Nonsuit  denied 
where  made  out. 

219,  220.  Purpose  of  stating  grounds  for  non- 
suit— In  general. 

221.  Same — Reason  of  rule. 

222.  Question   presented   on    motion    for 

nonsuit. 

223.  Res  adjudicata— Motion   to   dismiss 

on  ground  of. 

224,  225.  Review  on  appeal — In  general. 

226.  Right  to  new  trial — As  test  on  mo- 

tion for  nonsuit. 

227.  Rules  as  to  nonsuit — Same  whether 

the  trial  is  by  court  or  by  jury. 

228.  Submission    of    cause  —  Right    pre- 

cluded by, 

229.  Truth    of    plaintiff's    evidence    ad- 

mitted. 

230.  Variance  —  Motion    for    nonsuit    is 

proper  method. 

231.  Same — May  be  taken  advantage  of 

either  by  objecting  to  admissibil- 
ity of  evidence,  etc. 

232.  Waiver  of  erroneous  refusal  of  non- 

suit. 

233.  Word  ** trial' '—As  used  in  section 
148,  Practice  Act. 
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VIL  Dismissal  by  Court — After  Verdict  or 
Submission  —  Neglect  to  Demand 
Entbt — Subdivision  6.    [Repealed.] 

234.  Editorial  Note. 

235.  Same — Subdivision  7. 

236-238.  Construction  of  subdivision  8 — As 
not  mandatory. 

239.  Directing  jury  as  to  verdict. 

240.  Defendant  who  fails  to  demand  non- 

suit— Not  in  default. 

241.  Dismissal  because  of  neglect.  ^ 

£42,243.  Failure  to  obtain  entry  of  judgment 
— Presumed  to  be  result  of  negli- 
gence of  clerk. 

244.  Same — Instance  of  abuse  of  discre- 

tion. 

245.  Intention  of  legislature— Amendment 

to  subdivision  6. 

246.  Judgment  of  nonsuit^— Court  is  not 

authorized  to  enter,  when. 

247.  Jurisdiction  of  court — Not  lost  by 

failure  to  enter  judgment. 

248.  Nunc  pro  tunc  judgment. 

249.  Party   is  not  guilty  of  negligence, 

when. 

250.  Provisions  of  original  section. 

251.  Rule  established  by  statute. 

252.  Special  proceeding — ^Dismissal  in. 

253.  Verbal  order  to  clerk  to  enter  judg- 

ment. 

L     IN  QENERAU 

A«  t«  dHmimmml  on  atipnlatloB  belns  ■ 
J«iSBcnt  OB  the  merits,  see  par.  95,  this 
note. 

As  to  $ndgtmentu  senerallyf  see,  ante, 
M  473  and  577  and  notes. 

As  to  walTer,  see.  ante,  §  373  and  note. 

1.  AetloB  br  otate  to  recover  taxea^ — As 

to  construction  of  word  "dismissed"  In  stat- 
ute of  March  16,  1876,  relating  to  actions 
brought  In  name  of  state,  to  recover  taxes, 
ree  People  v.  LAthan,  58  Cal.  386,  388. 

2.  Clatan  asalnat  mvafelpalltT — ^Approval 
by  comaioB   eonaetl— Action   upon    claim. — 

Tbere  is  no  grood  reason  why  a  claimant 
whose  claim  has  been  favorably  passed 
upon  by  the  common  council  should  not 
^ave  a  Judgment,  notwithstanding  the  fact 
that  a  Judgment  has  no  additional  force 
except  to  conclusively  establish  the  validity 
f't  the  contract  and  of  the  Indebtedness 
afrainst  the  city  and  of  its  officers;  such  an 
action  la  not  one  following  within  the  per- 
riew  of  the  above  section  or  of  succeeding 
!>ection8. — Engebretson  v.  City  of  San  Diego, 
1S5  Cal.  475,  197  Pac.  661. 

S.  Conditional  dismissal. — There  Is  a 
marked  distinction  between  a  conditional 
dismissal,  the  effect  of  which  Is  to  order  a 
dismissal  to  be  entered  upon  the  perform- 
ance of  certain  conditions,  which  Is  not  to 
b*  effective  until  the  conditions  are  per- 
formed,  and   a    dismissal    ordered    without 


the  performance  of  the  conditions,  but  with 
an  effort  as  a  part  thereof  to  render  a  Judg- 
ment for  an  amount  in  excess  of  that  which 
a  court  is  authorized  to  order  upon  an  ab- 
solute dismissal. — Southern  Pac.  R.  Co.  v. 
Rels  Estate  Co.,  16  Cal.  App.  216,  114  Pac. 
808. 

4.     ConstrnctioB  off  ■cction — In  general. — 

This  section  deals  with  subject  of  orders 
of  dismissals  of  actions  and  should  be  held 
to  apply  to  all  dismissals. — Marks  v. 
Keenan,  140  Cal.  33,  34,  73  Pac.  761. 

6.  The  cost  referred  to  as  being  re- 
quired to  be  paid  by  the  plaintiff  when  he 
files  his  dismissal  with  the  clerk  are  only 
the  costs  of  entering  the  order  of  dismissal. 
But  on  the  other  hand,  the  dismissal  so 
made  does  not  interfere  with  the  right  of 
the  defendant  to  have  a  Judgment  following 
it  entered  and  this  would  secure  to  him  the 
expenses  Incurred  which  were  In  their  na- 
ture proper  costs. — Spinks  v.  Superior 
Court,  26  Cal.  App.  793,  148  Pac.  798. 

6.  None  of  the  orders  or  Judgments  pro- 
vided to  be  made  by  this  section  need  be 
entered  In  the  Judgment-book  at  all  or  ap- 
pear in  any  record  except  that  containing 
the  minutes  of  the  court. — Commlns  v. 
Guaranty  Oil  Co.,  29  Cal.  App.  139,  164  Pac. 
882. 

7.  An  order  granting  a  motion  for  a  non- 
suit, entered  only  In  the  minutes  of  the 
court  and  not  followed  by  a  formal  Judg- 
ment of  dismissal,  is  an  appealable  order 
under  above  section. — Commlns  v.  Guaranty 
Oil  Co.,  29  Cal.  App.  139,  164  Pac'  882. 

8.  This  subdivision  dqes  not  apply  to 
dismissal  of  condemnation  proceedings, 
these  being  governed  by  section  1266a,  post. 
— Silver  Lake  Power  &  Irr.  Co.  v.  City  of 
Los  Angeles,  32  Cal.  App.  123,  162  Pac.  482. 


9.  Same— Interpleader^-><AB*'  eanlvalent 
to  **any.»» — Particle  "an"  in  subdivision  1  is 
equivalent  to  "any."  and  provisions  of  sec- 
tion are  applicable  to  action  in  interpleader 
as  well  as  to  other  forms  and  causes  of  ac- 
tion.— Kaufman  v.  Superior  Court,  116  Cal. 
162,  156,  46  Pac.  904. 

10.  Court  — May  sommarily  vacate  void 
Judgment  of  dismissal. — Acock  v.  Halsey, 
90  Cal.  216,  219,  27  Pac.  198. 

11.  Design  of  statute— Is  for  benefit  of 
defendants  In  actions  to  relieve  them  from 
assertions  of  stale  demands,  and  to  insure 
proper  diligence  In  prosecution  of  asserted 
claims. — Pacific  Pa  v.  Co.  v.  Vizelich,  141  Cal. 
4.  9,  74  Pac.  362. 

12.  Dlsmissal'^iriiftal  Judgment— Appeal- 
able.— Under  the  provisions  of  the  above 
section  an  order  entered  in  the  minutes  of 
the  court  dismissing  an  action  for  a  final 
action  from  which  an  appeal  can  be  taken. 
— Boyer  v.  City  of  Long  Beach.  —  Cal.  App. 
— ,  191  Pac.  36,  following  the  doctrine  in 
Marks  v.  Keenan,  140  Cal.  83,  73  Pac.  761. 
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Am  to  dtomimial  order  belns  ttnal  Jnds- 
meat,  from  wM«k  appeal  Ilea,  see  pars.  16, 
28,  this  note. 

IS.  Same— la  caaes  not  provided  for  br 
tfce  code^ — The  court  may,  in  its  discretion 
order  the  dismissal  of  an  action  in  a  case 
not  provided  by  the  code. — ^MacDermot  v. 
Grant,  181  Cal.  332,  184  Pac.  396. 

14.  Same— Not  elleetlve  vntil  entered—* 
Settlas  aside— Po^ver  of  eonrt  prior  to  en- 
terflas. — The  dismissal  of  an  action  under 
the  provisions  of  section  581a,  post,  which 
is  supplementary  to  the  above  section,  for 
failure  to  issue  summons  may  be  revoked  at 
any  time  before  its  entry  either  in  the 
minutes  of  the  court  or  in  the  Judgment- 
book,  if  it  be  found  to  have  been  made  in- 
advertently or  througrh  a  mistake  since  the 
order  or  dismissal  does  not  become  effective 
as  a  Judgment  until  after  it  has  been  en- 
tered.— Consol.  Const.  Co.  v.  Pac.  Electric 
R.  Co.,  184  Cal.  244,  193  Pac.  238,  applying 
the  doctrine  in  Fresno  Estate  Co.  v.  Fisk, 
172  Cal.  688,  699,  167  Pac.  1127. 

15.  Same— Of  eondemaatioB    proeeedlitir* 

under  act  of  1909  relating  to  street  improve- 
ment not  authorized  under  provision  of  this 
section. — Title  Ins.  &  T.  Co.  v.  Lusk,  15  Cal. 
App.  362,  115  Pac.  68. 

16.  Same— W^itbovt  motion- Is  not  a  dis- 
misaal*  or  a  aonevit,  on  plaintifTs  motion, 
under  this  section,  which,  prior  to  1909,  re- 
quired an  exception,  but  a  final  Judgment, 
which  never  required  an  exception. — Saul 
v.  Moscone.  16  Cal.  App.  509.  118  Pac.  462. 

See,  also^  par.  28,  this  note. 

17.  E«rroBeona  Jndsment  by  elerk« — Clerk 
has  no  authority  "to  order,  adjudge,  and 
decree  that  said  action  be,  and  same  is, 
hereby  dismissed," — and  this  entry  by  him 
in  his  register  is  not  entry  of  Judgment. — 
Wolters  V.  Rossi,  126  Cal.  644,  649,  69  Pac. 
143. 

See  par.  18,  this  note. 

18.  Batry  of  fadicment  of  dflsntinsal— Is 
not  required  vader  llrot  tivo  snbdivisiona  of 

section.     Mere  entry  of  order  upon  clerk's 
register  is  sufflclent. — ^Hopkins  v.   Superior 
Court,  136  Cal.  562,  655,  69  Pac.  299. 
See  par.  17,  this  note. 

19.  Same— Bntry  of  order  of  diamisaal  in 
the  minnte-book  of  eonrt*  is  in  Its  nature  a 
final  Judgment*  and  from  the  date  of  that 
entry  the  time  within  which  an  appeal  may 
be  taken  begins  to  run,  and  not  from  the 
date  of  formal  entry  of  Judgment  of  dis- 
missal subsequently  made.' — Matthal  v. 
Kennedy,  148  Cal.  699,  84  Pac.  37.  See 
Marks  v.  Keenan,  140  Cal.  83,  73  Pac.  751: 
Pacific  Pav.  Co.  v.  Viselich.  141  Cal.  4,  74 
Pac.  352;  Swortfiguer  v.  White,  141  Cal. 
679,  75  Pac.  172. 

20.  Improper  diamiasal— Remedy  for. — If 
dismissal  Is  entered  improperly,  defend- 
ants' remedy  is  by  appeal  from  Judgment, 
and  not  by  collateral  attack  upon  Judgment. 


144« 


— ^Hlggins  v.  Mahoney,  60  Cal.  444;  Westbay 
▼.  Gray,  116  Cal.  660,  667,  48  Pac.  800. 

91.  Jadsment  of  court— Defined. — Judg- 
ment to  be  entered  upon  order  of  dismissal 
Is  Judgment  of  court,  although  entered  by 
clerk. — Wolters  v.  Rossi.  126  Cal.  644,  649. 
69  Pac.  143. 

22.  Judflrment  of  dismiesai— Preanmption. 
—A  Judgment  of  dismissal,  is  absence  of 
any  showing  to  contrary,  will  be  presumed 
to  have  been  made  on  some  good  ground, 
and  that  in  ordering  it  court  properly  ex- 
ercised its  power  in  conformity  with  rules 
of  law. — Wood  ▼.  Diepenbrock,  141  Cal.  55. 
74  Pac  646. 

28.  Judflrmcnt  after  demurrer  ■vstalne^ 
and  refusal  to  amend. — Judgment  of  dismis- 
sal is  proper  where,  upon  issue  of  law  in- 
volving sufficiency  of  complaint,  demurrer 
was  sustained,  and  plaintiff  refused  to 
amend. — Saddlemire  v.  Stockton  S.  A  L. 
Soc,  144  Cal.  660.  666,  79  Pac.  381. 

24.  Dlatingulsbedi  from  Pacific  Pav.  Co. 
V.  Vizelich,  141  Cal.  4,  74  Pac.  352,  in  which 
court  held  that  insufficiency  of  complaint  is 
not  available  on  motion  to  dismiss  actioii, 
and  can  not  be  considered  upon  appeal  from 
order  granting  motion. 

2B.  Mandamus  to  compel  diamisaal  of  ac- 
tion—Ansvrera    and    eroas-eomplaints    filed. 

— The  clerk  of  a  superior  court  can  not  be 
compelled  to  file  and  enter  on  his  register 
dismissals  of  actions  instituted  in  the  su- 
perior court  on  reference  of  contests  of  con- 
flicting claims  to  purchase  state  lands  by 
the  surveyor-general,  where  the  defendants 
had  filed  answers  and  cross-complaints  to 
which  plaintiff  had  demurred. — ^Montgomery 
v.  Neilon,  41  Cal.  App.  184,  182  Pac.  456. 

26.  If  the  pleadings  of  the  defendants 
were  insufficient,  plaintiffs  remedy  was  by 
appeal. — ^Montgomery  v.  Neilon.  41  Cal.  App. 
184,  182  Pac.  456. 

27.  Motion  to  disn&laa  aetlon^Not  au'v 
thorlsed  by  above  aeetlon  wben  it  does  not 
appear  that  either  party  was  entitled  to 
demand  entry  of  Judgment  at  any  time  be- 
fore motion  to  dismiss  was  made. — ^Neihaus 
v.  Morgan,  6  Cal.  Unrep.  391,  45  Pac.  255, 
257. 

28.  Order  of  diamiasal  —  Judgment  on 
merits. — Judgment  of  dismissal  not  being 
for  one  of  the  causes  provided  in  this  sec- 
tion must  be  held  a  Judgment  upon  the 
merits  under  section  682. — Brown  v.  Ster- 
ling Fixtures  Co.,  176  Cal.  663,  166  Pac.  322; 
Amestoy  v.  City  of  Los  Angeles,  6  Cal.  App. 
273,  276,  90  Pac.  42;  Saul  v.  Moscone,  16  Cal. 
App.  506,  509.  118   Pac.  462. 

29.  Same— Refusing  to  vaeate  Judcment 
of  dismissal— Not  appealable,  see  Estate  of 
Gregory,  122  Cal.  483,  485,  66  Pac.  144. 

80.     Same— Vaeatins  dismissal— BUeet  of. 

— Entry  of  order  for  dismissal  by  clerk  in 
register,  whatever  Its  effect  may  be.  is 
completely  annulled  by  subsequent  order  of 
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court  Tacatlnsr  it. — Wolters  v.  Rossi,  126  Cal. 
(44.  9i%,  69  Pac  148. 


SL  P«w«r  te  dl«mlui  actlom— l¥u  first 
cxerdacd  ky  eqwitr  e«art«« — For  longr  period, 
however,  courts  of  law  have  exercised  au- 
thority as  part  of  their  inherent  powers; 
and  same  rules  now  apply  to  dismissal  at 
law  or  equity,  under  code  proceedlngr8> — 
People  ex  rel.  Stone  y.  Jefferds,  126  Cal. 
29€.  390,  68  Pac.  704. 

83.    PreceeJfag  for  obtalnlBS  dfumUsaL^ 

When  it  Is  said  that  action  may  be  dis- 
missed, or  Judgment  of  nonsuit  entered  by 
plaintiff  himself,  no  more  is  meant  than  that 
he  may  apply  to  clerk  for  entry  of  dismissal 
in  clerk's  regrlster  and  Judgnient  accord- 
ingly. Power  of  clerk  to  enter  Judgrment 
depends  upon  his  power  to  make  entry  of 
dismissal  In  register. — Pagre  v.  Superior 
Court  78  Cal.  872,  874.  18  Pac.  386. 

SI.  YITalirer  of  notice  of  motloB  to  vacate 
•—By  appcmraace  of  oonnsel  at  hearing  of 
motion  to  vacate  order  or  Judgrment  of  dis- 
missal and  contesting  motion  on  such  ap- 
pearance, waiver  of  notice  of  motion  to 
Tscate  la  reg-arded  as  waived. — Acock  v. 
Halsey.  90  CaL  216,  218,  27  Pac.  193.  See  Mc- 
I«ran  v.  Shartzer,  6  Cal.  70;  Reynolds  v. 
Harris,  14  Cal.  667,  76  Am.  Dec.   469. 

M.  Wor«  «<Huiy*>.-^aB  not  be  read  <«mvst^ 
as  applied  to  first  two  subdivisions,  as  these 
rabdlvlslonfl  are  not  addressed  to  clerk, 
bat  define  right  of  plaintiff. — ^Rosenthal  v. 
McMann,  98  Cal.  606,  611,  29  Pac.  121. 

IL   DISMISSAL!  BY  PL.AINTIFF— SUBDI- 

VISION  1. 


SB.    Abaolate  rlsht  to  siven  to   plalatlflf 

by  subdivision  1  of  this  section,  to  dismiss 
his  action  at  any  time '"providing  counter- 
claim has  not  been  made,  or  affirmative  re- 
lief sought  by  the  cross-complaint  or 
answer  of  defendant" — Alpers  v.  Bliss,  146 
CaL  666,  670,  79  Pac.  171.  See  Thompson  v. 
Spralg.  66  CaL  360,  6  Pac.  606. 

Mb  Same  «- IBVliat  depends  vpon^ — ^Right 
of  plaintiff  to  have  action  dismissed,  and 
authority  of  clerk  to  enter  Judgment  of  dis- 
missal, depends  upon  condition  of  pleadings 
at  time  plaintiff  makes  request  for  such  dls- 
missaL — ^Alpers  v.  Bliss,  146  Cal.  666.  669, 
If  Pac  171, 

ST.    Actlom    for    aeeovatlas  —  Afitrmatlve 
relieC — ^Where  in  action  for  accounting,  ad- 
ministratrix sought   to   obtain   decree   that 
defendant  convey  certain  real  estate,  which 
had  been  conveyed  to  him  by  plaintiff's  In- 
testate as  security  for  certain  moneys,  al- 
leging that  amounts  received  by  defendant, 
and  value  and  use  of  occupation  were  suffi- 
cient to  pay  off  indebtedness,  and  defend- 
ant's answer   averred   advances,    and    pay- 
ment  of   expenses    by   him    of    more    than 
amounta    received,    claiming    balance,    and 
Micing  for  accounting,  and  that  real  estate 
conveyed   as    security    be    sold    to    satisfy 
aaount  due   him,   held   that   such    answer 


sought  affirmative  relief  growing  out  of  ac- 
tion set  forth  in  plaintiff's  complaint,  and 
that  plaintiff  could .  not  dismiss  action  of 
his  own  motion. — Clark  v.  Hundley,  66  Cal. 
96,  97.  8  Pac.  181. 

88.  Action  for  divorce— Afitrmatlve  re- 
lief.— ^An  action  for  divorce  comes  within 
purview  of  subdivision  1  of  this  section, 
where  defendant  In  action  files  cross-com- 
plaint, and  upon  such  cross-complaint,  prays 
affirmative  relief.— Mo tt  v.  Mott,  82  Cal. 
418,  416,  22  Pac.  1140. 


Sa.  fiame-i^ontrol  of  eovrt  to  allow  ali- 
mony and  counsel  fees  pendente  lite  in  ac- 
tion for  divorce,  is  not  lost  until  Judgment 
of  dismissal  is  entered. — Page  v.  Page,  77 
CaL  88,  86,  19  Pac.  188. 

40.  Same— 4ame— Ae  to  mle  since  an&end- 
ment  of  code  provision  abrogating  rule  de- 
clared in  Page  v.  Superior  Court,  76  Cal. 
872.  876,  18  Pac.  886,  and  in  Page  v.  Page, 
77  Cal.  88,  86,  19  Pac.  183. 

See  par.  43,  this  note. 


41.  Same  Jnfigment  of  dtomlssal  In  di- 
vorce action  will  be  reversed  on  appeal, 
where  defendant  files  cross-complaint  seek- 
ing affirmative  relief. — ^Mott  v.  Mott,  82  CaL 
413,  420,  22  Pao.  1140. 


Same— Orders  in  relation  to  alimony 
and  eonnsel  fees  in  divorce  suit,  are  not 
void  and  can  not  be  annulled  on  certiorari, 
where  made  after  entry  of  dismissal,  but 
before  Judgment  of  dismissal  was  entered  in 
Judgment-book.— Page  v.  Superior  Court, 
76  CaL  872,  876,  18  Paa  886. 

4S«  Compares  Hopkins  v.  Superior  Court. 
186  CaL  662,  664,  69  Pac.  299,  aa  to  con- 
struction of  law  as  amended  since  the  deci- 
sion in  Page  v.  Superior  Court,  supra, 
eliminating  the  provision  "that  Judgment 
may  thereupon  be  entered  accordingly,"  and 
holding  that  mere  entry  of  order  of  dis- 
missal in  clerk's  register  is  now  sufficient, 
and  that  only  Jurisdiction  left  in  court  upon 
proper  showing  of  application  for  dismissal 
is  to  order  clerk  to  make  proper  entry. — 
See  Kaufman  v.  Superior  Court,  116  CaL  162. 
166,  46  Pac.  904. 

44.     Action  In  ejectment  —  Connter-elalm. 

— ^Where  defendant,  in  action  for  ejectment, 
averred  himself  to  be  owner  of  premises 
and  entitled  to  possession  thereof,  and  al- 
leged contract  by  which  plaintiff  becomes 
his  tenant,  claiming  thereunder  rent  for 
use  and  occupation,  and  praying  Judgment 
for  same  in  certain  sum,  does  not  constitute 
counter-claim  whether  or  not  denominated 
as  such,  according  to  construction  placed  on 
language  contained  in  section  438,  subdi- 
vision 1,  ante. — Carpenter  v.  Hewel,  67  Cal. 
689,  690,  8  Pac.  314.  See  Moyle  v.  Porter,  61 
CaL  639,  640;  James  v.  Center,  68  CaL  31. 


45.  Action  to  qvlet  title— Affirmative  re- 
lief.— Judgment  of  dismissal  in  action  to 
quiet  title  is  erroneous  where  defendant 
in  his  answer  asserted  certain  title  in  him- 
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self,  denyinfT  plaintilTs  rl^ht  of  possession, 
alleslng:  an  ouster  by  plaintiff  of  defend- 
ant's possession,  and  concluding:  with 
prayer  for  decree  establisliing  his  title  and 
enjoining:  plaintiff  from  asserting  any  claim 
to  land  or  interfering  in  any  manner  with 
possession  thereof. — Wood  v.  Jordan,  126 
Cal.  263,  264,  57  Pac.  998. 

4e.  Overrvledt  In  Islais  &  S.  W.  Co.  ▼. 
Allen,  132  Cal.  432,  437,  64  Pac.  713.  hold- 
ing: that  in  action  to  quiet  title,  thougrh  de- 
fendant's title  may  never  have  been  ques- 
tioned, and  therefore  no  cause  of  action  has 
existed  in  his  favor  ag:ainst  any  one,  yet  if 
plaintiff,  by  bringingr  action,  creates  cause 
of  action  in  defendant's  favor  ag:ainst  plain- 
tiff, assertion  of  adverse  claim  or  interest 
in  same  property  by  defendant  as  ag:ainst 
plaintiff,  where  there  are  affirmative  alle- 
g:ations,  which,  if  sustained  by  evidence, 
entitle  defendant  to  affirmative  relief,  such 
affirmative  relief  is  demanded  within  mean- 
ing of  this  section. — See  Robinson  v.  Placer- 
ville  S.  V.  R.  Co.,  65  Cal.  263,  3  Pac.  878; 
Kitts  V.  Austin,  88  Cal.  167.  172,  28  Pac.  290. 


47,  Action  MralB't  trnstee*- 
rellcf. — Where,  in  action  to  remove  trustees, 
plaintiff,  averring  that  ho  was  holder  of 
certain  bonds  of  defendant  railroad  com- 
pany, secured  by  mortgage  on  property  of 
railroad  to  defendant  as  trustees  for  bond- 
holders, and  that  trustees  had  failed  to  dis- 
charge duties  of  trust;  and  where  answer 
contained  averment  that  bonds  held  by 
plaintiff  were  paid,  satisfied,  and  discharged, 
and  asked  as  affirmative  relief  that  bonds 
be  delivered  up  and  canceled,  or  in  default 
of  such  delivery,  be  declared  void,  held 
that  plaintiff,  where  answer  claimed  such 
affirmative  relief,  was  not  authorized  to  dis- 
miss action. — Robinson  v.  Placerville  &  S. 
V.  R.  Co.,  66  Cal.  263,  266.  3  Pac.  878. 

48.  Advisement  —  Can«e      held     under. — 

Plaintiff  has  no  right,  and  court  has  no  au- 
thority, to  dismiss  cause  after  trial  and  sub- 
mission to  court,  and  where  case  is  held 
under  advisement. — Heinlen  v.  Castro,  22 
Cal.  100;  Westbay  v.  Gray,  116  Cal.  660,  667, 
48  Pac.  800. 

48.     Answer^Pmycr  for  alllmintfTe  relief 
— >Doe«   not   clinnse   to   croM-complalnt. — In 

an  action  upon  a  promissory  note  the  de- 
fendant interposed  an  answer  setting  up 
the  facts  upon  which  he  based  a  demand  for 
a  cancelation  of  the  note,  followed  by  a 
prayer  for  such  relief.  Under  the  provi- 
sions of  the  above  section  the  defendants 
in  such  an  action,  with  the  leave  of  the 
court,  may  dismiss  and  withdraw  such  an- 
swer so  filed:  because  the  matters  being 
proper  as  a  defense  were  not  turned  into 
a  counter-claim  or  cross-complaint  merely 
by  the  prayer  for  affirmative  relief  and 
deprived  the  parties  of  the  right  to  dismiss. 

Ward   V.   Goetting,    44    Cal.    App.    435,    186 

Pac.  640,  following  Shain  v.  Belvins,  79  Cal. 
262,   21  Pac.  747. 


60.  Constmetfon  of  ■ection-^nbdlvlalou 
1  of  above  section  can  not  be  restricted  in 

its  meaning  to  trials  of  merit  after  answer, 
for  there  may  be  such  trial  on  general  de- 
murrer to  complaint  as  will  effectually  dis- 
pose of  case,  where  plaintiff  has  properly 
alleged  all  facts  which  constituted  his 
cause  of  action.  If  demurrer  is  sustained, 
he  stands  on  his  pleading  and  submits  to 
Judgment  on  demurrer,  and  if  not  satisfied, 
has  his  remedy  by  appeal.  In  such  case 
there  will  be  trial  within  meaning  of  code, 
and  Judgment  would  cut  off  right  of  dis- 
missal unless  it  was  first  set  aside,  or  leave 
given  to  amend. — Goldtree  v.  Spreckels,  135 
Cal.  666,  672,  67  Pac.  1091.  See  Hancock  D. 
Co.  V.  Bradford,  13  Cal.  637;  Brown  v.  Har- 
ter,  18  Cal.  76;  Tregambo  v.  Comanche  M. 
&  M.  Co.,  57  Cal.  501;  Finn  v  .Spagnoli,  67 
Cal.  380.  7  Pac.  746.  Neb.  State  v.  Scott.  22 
Neb.  628,  36  N.  W.  121.  Ohio.  Beaumont  v. 
Herrick.  24  Ohio  St.  446,  446.  Tex.  Scherff 
V.  Missouri  Pac.  R.  Co.,  81  Texas  471.  26 
Am,  St.  Rep.  328,  17  S.  W.  39. 

61.  Gonnter-clalm  or  crosii-complalnt — 
Dlsmlvaal   where   nlllrmatlTe    relief   sought. 

— Party  has  no  right  to  dismiss  cross-com- 
plaint against  objection  of  plaintiff,  who 
had  answered  showing  that  he  was  en- 
titled to  affirmative  relief,  and  praying  that 
same  be  granted  as  to  no  mortgage  set  up 
In  cross-complaint.  Cross-complaint  in  such 
case  is  in  same  position  with  reference  to 
right  to  dismiss  as  if  he  were  original 
plaintiff,  and  can  not,  under  circumstances, 
dismiss  without  consent  of  party  who  has 
prayed  affirmative  relief  as  to  matters  con- 
tained in  cross-complaint. — Rodgers  v. 
Parker,  136  Cal.  313,  316,  68  Pac.  975.  See 
Islais  &  S.  W.  Co.  .V.  Allen,  132  Cal.  432. 
434,  64  Pac.  713. 

62.  Counter-claim  or  cross-complaint,  to 
prevent  dismissal  under  subdivision  1,  must 
be  one  upon  which  defendant  would  be  en- 
titled to  affirmative  relief. — Mott  v.  Mott, 
82  Cal.  413,  415.  22  Pac.  1140.  See  Belleau  v. 
Thompson,  33  Cal.  495,  496. 

58.  Same  — Filing  answer  containing 
connter-clalnif  after  order  dlsmlsBing  canne 

has  been  entered  in  minutes,  and  l^efore 
actual  entry  of  Judgment,  can  not  prevent 
dismissal.  Plaintiff  who.  In  proper  case, 
has  himself  ordered  action  to  be  dismissed, 
or  has  obtained  order  of  dismissal  from 
court,  can  not  thus  be  defeated  and  Judg- 
ment will  be  entered  nunc  pro  tunc. — Evans 
V.  Johnston,  115  Cal.  180,  183,  46  Pac.  906. 

54.     Same— Matters    set    ont    In    cross 'bill 

so-called,  held  not  to  constitute  counter- 
claim, because  not  arising  out  of  transac- 
tion set  forth  in  complaint,  and  not  con- 
nected with  subject  of  action,  and  that 
Judgment  of  dismissal  entered  by  clerk  was 
properly  entered,  inasmuch  as  there  was  no 
counter-claim  under  statute. — James  v.  Cen- 
ter, 53  Cal.  31,  32. 
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Sa«i«— Stricken  from  aBawer^— Effect       to    be    heard,    nor    can    the    court    render 


•ff.  —  Where  cross-complaint  has  been 
stricken  from  answer  of  defendant,  and  lat- 
ter pleadingr  left  with  matter  of  defense 
only,  plaintiff  is  at  liberty  to  dismiss  ac- 
tion at  any  time  before  trial,  upon  pay- 
ment of  costs. — Thompson  v.  Sprai^,  66  Cal. 
3S0.   5    Pac.   506. 

Same— Striking  cross-complaint  from 

^t  of. — Plaintiff's  riffht  to  dismisB 
action  is  absolute,  where  cross-complaint, 
thougrb  filed  had  been  stricken  from  files 
under  order  of  court — the  only  pleadinir  on 
file  in  action  remaining:  on  defendant's  part 
beiner  his  answer,  in  which  no  demand  for 
afflrmative  relief  was  made. — Alpers  v. 
Bliss.  145  Cal.  665.  670,  79  Pac.  171. 

57.  Co«ta— IVhat  consist  of. — The  costs 
which  plaintiff  is  required  to  pay  before  dis* 
missal  of  action,  are  clerk's  costs  for  enter- 
ins  order. — Hopkins  v.  Superior  Court,  136 
CaL  552.  553.  69  Pac.  299. 

58.  Defendant's  risrht  to  recover  costs, 
whatever  such  ri^ht  may  be.  arises  only 
after  dismissal,  and  prepayment  of  defend- 
ant's costs  is  not  prerequisite  to  plaintiff's 
right. — Hopkins  v.  Superior  Court,  136  Cal. 
552.  5S3,  69  Pac.  299. 

59.  Plaintiff  has  absolute  rigrht,  upon 
payment  of  his  own  costs,  to  order  of  dis- 
missal.— Hopkins  V.  Superior  Court,  136  Cal. 
552.  554.  69  Pac.  299. 

M.  «*DtamissaI  before  the  trial" — Means 
tismlBsal  before  submission. — "Dismissal  be- 
fore the  trial"  means  dismissal  before  sub- 
mission, and  before  the  court  trying:  the 
case  without  a  Jury,  has  taken  it  under  ad- 
visement, after  the  close  of  the  evidence 
and  argument. — MacDermot  v.  Grant,  181 
CaL  332,  184  Pac.  896. 

«1.  Dismissal  by  part  of  plaintiffs — After 
ffndinc"  ■■'  Jadgrnient. — In  an  action  on  a 
promissory  note  brought  by  four  plain- 
tifftf.  an  attempted  dismissal  by  three  of 
the  plaintiffs  so  far  as  they  were  con- 
cerned after  the  findings  and  Judgment  had 
been  signed,  but  before  they  had  been  filed 
ean  not  be  given  effect  under  any  of  the 
provisions  of  the  code  expressly  authoriz- 
liu?  a  dismissal. — ^MacDermot  v.  Grant,  181 
C^L  332.  184  Pac.   396. 

#3.  Dismissal  of  complaint  —  After  de- 
■amrrer  sastalned. — ^Where  a  demurrer  to  a 
complaint  was  sustained  with  leave  to 
amend  and  plaintiff,  before  the  expiration 
of  the  time  to  amend,  and  without  amend- 
inis',  dismissed  the  action,  an  order  vacating 
tbe  dismissal  and  rendering  Judgment  for 
tbe  defendant  was  void. — Home  Real  Estate 
Co-  ▼.  Winnants,  39  Cal.  App.  643.  179  Pac. 
S34. 


Same— After    Intervention    by    which 

ft  1»  prayed  that  the  plaintiff  take  nothing, 
the  plaintiff  can  not  dismiss  his  action  as 
ajpainat  certain  defendants  and  take  Judg- 
ir.ent  against  the  others  without  notice  to, 
or     giving    the    Intervener    an    opportunity 


Judgment  without  the  presence  of  the  in- 
tervener in  the  absence  of.  proof  of  notice 
to  the  intervener  as  prescribed  by  section 
694. — Townsend  v.  Driver,  5  Cal.  App.  581, 
585,  90  Pac.  1061. 

As    to    dismissal    after    Intervention,    see 

pars.  69-72,  this  note. 

64.  Where  intervention  has  been  allowed 
and  complaint  in  intervention  filed  whereby 
the  Interveners  pray  that  the  plaintiff  take 
nothing  and  that  they  be  allowed  their 
costs,  the  plaintiff  may  dismiss  tlie  action 
entirely  as  thereby  he  expresses  his  will- 
ingness to  take  nothing  and  the  object 
sought  by  the  intervention  has  been  ac- 
complished.— Townsend  v.  Driver,  5  Cal. 
App.  681,  584,  90  Pac.  1061. 

65.  Entry  of  Judgment  upon  order— Ac- 
tion Is  not  dismissed  nnlll  Judgment  is  en- 
tered.— Page  V.  Superior  Court,  76  Cal.  372, 
374,  18  Pac.  386;  Page  v.  Page,  77  Cal.  77, 
83,  19  Pac.  183.  See  Rochat  v.  Gee,  91  Cal. 
355,  356,  27  Pac.  670;  Barnes  v.  Barnes, 
95  Cal.  171,  173,  16  L.  R.  A.  660,  30  Pac.  298; 
Brady  v.  Times-Mirror  Co.,  106  Cal.  56,  62, 
39  Pac.  209;  Evans  v.  Johnston,  115  Cal. 
180,  183,  46  Pac.  906. 

M.  Compares  Thompson  v.  Spraig,  66  Cal. 
350,  sub  nom.  Thompson  v.  Spray.  4  Pac. 
418,  5  Pac.  606,  and  Hopkins  v.  Superior 
Court,  136  Cal.  662,  654,  69  Pac.  299,  hold- 
ing that  entry  of  Judgment  of  dismissal  is 
not  required  and  that  mere  entry  of  order 
by  clerk   Is  sufHcIent. 

See  par.  43,  this  note. 

67.  Failure  of  clerk  to  perform  minis- 
terial datles  — Bffeet  of.  —  The  failure  of 
clerk  to  perform  his  ministerial  duties  by 
entering  dismissal  in  register,  and  causing 
proper  Judgment  of  dismissal  to  be  entered 
In  his  Judgment-book,  can  not  affect  sub- 
stantial rights  of  parties. — Kaufman  v.  Su- 
perior Court,   116  Cal.  152,  156,  46  Pac.   904. 

6S.  Flllns  cross-complalnt^After  reeelv- 
1ns  Botlce. — Defendants  can  not,  by  filing 
cross-complaint,  after  receiving  notice  of 
intention  to  move  for  order  that  Judgment 
of  dismissal  be  entered,  deprive  plaintiff  of 
this  right. — Hinkel  v.  Donohue,  90  Cal.  389, 
392,  27  Pac.  301. 


Intervention  ^-  Action  may  be  dis- 
missed upon  motion  of  plaintiff  before  trial, 
where  there  is  no  counter-claim  or  cross- 
complaint  or  answer  of  defendant,  seeking 
affirmative  relief.  Notwithstanding  filing 
of  complaint  In  Intervention  and  insistence 
of  intervener  that  case  proceed  to  trial. 
— Henry  v.  VIneland  Irr.  DIst.,  140  Cal.  376, 
377,    73    Pac.    1061. 

As    to    dismissal    after    Intervention,    see 

pars.  63,  64,  this  note. 

70.  Same— Death  of  party. — Intervener, 
against  whom  no  relief  Is  prayed,  may 
dismiss  his  petition  of  intervention,  and 
fact  of  death  of  one  of  plaintiffs  does  not 
take  away,  or  in  any  manner  affect,  tills 
right. — Sheldon  v.  Gunn,  56  Cal.  582,  587. 
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71.  Same— Bllect  of  Mllnm  comylalat  1b 
toterrenlloB,  —  Where  intervener  becomes 
party  for  purpose  of  resisting,  with  defend- 
ant»  elAlms  of  plaintiff,  and  where  inter- 
vener could  accompliah  nothing  by  Judgment 
upon  merits  that  would  not  be  accom- 
plished by  dismissal  of  action,  plaintiff 
may  dismiss  action,  for  in  such  case,  plead- 
ing of  interveners,  although  termed  com- 
plaint, is  In  effect  answer  to  complaint  of 
plaintiff.— Henry  v.  VIneland  Irr.  Dist.,  140 
Cal.  376,  878,  78  Pac.  1061.  See  People  ex 
rel.  Foffir  V.  Perrls  Irr.  Dist.,  182  Cal.  289, 
64  Pac.  399,  778. 

72,  Same  Jodgmeat  readcred  asalaat  la. 
terveaem  is  erroneous  where  such  inter- 
veners abandoned  contest,  and  were  out 
of  case  by  virtue  of  dismissal. — Sheldon  v. 
Gunn,  66  Cal.  682,  686. 

78.  Jndsmeat  of  dismtosal  by  plalattff— 
Not  a  bar  to  sobaeqaeat  aetloa« — ^Where  de- 
fendant obtained  a  transfer  of  the  action 
to  the  federal  court  from  the  state  court, 
for  diverse  citizenship,  and  the  plaintiff 
thereafter  dismissed  the  action,  and  ob- 
tained a  Judgment  of  dismissal  in  the  fed- 
eral court,  such  judgrment  of  dismissal  does 
not  constitute  a  bar  to  a  subsequent  action 
In  the  state  court. — Cairr  v.  Howell,  154  Cal. 
888.  97  Pac.  886. 

74.  An  action  by  a  wife  for  a  divorce, 
which  is  dismissed  by  her,  under  subdivi- 
Hlon  1  of  this  section,  without  the  consent 
or  knowledge  of  the  defendant,  and  with- 
out a  consideration  of  any  kind  from  him 
to  her.  is  not  a  bar  to  a  subsequent  action 
conoernlncr  the  matters  involved  therein. — 
Clopton  v.  Clopton,  162  Cal.  27,  82,  121  Pac. 
720. 

75.  Same— Nalllty  wbea  defendant.  In  his 
answer,  seeks  affirmative  relief. — Thomp- 
son V.  Spray.  2  Cal.  Unrep.  346.  4  Pac.  418. 

7S.     Same— Will  be  beld  to  relate  to  date 
joff  demaad.  where  necessary  to  preserve  sub- 
stantial ricrhts  of  parties. — Kaufman  v.  Su- 
perior Court,  116  Cal.  162,  167,  46  Pac.  904. 

77.  Maadamva— Will  aot  lie  to  compel 
party  to  eater  Jadsmeat  of  dismissal,  where 
motion  to  dismiss  is  contested  upon  ground 
that  defendant  had  made  counter-claim, 
and  where  real  and  substantial  question 
presented  for  decision  of  court  by  motion  to 
dismiss  is  whether  defendant  had  set  up 
counter-claim  against  plaintiffs,  upon  which 
he  is  seeking  affirmative  relief;  where  so- 
lution of  that  question  depends  upon  Judicial 
readinir  and  consideration  of  defendant's 
answer,  stipulation  between  parties,  and 
effect  of  latter  upon  former,  in  deciding 
which  Judge  acts  Judicially,  not  mlnlsteri- 
aUy. — People  ex  rel.  Polhemus  v.  Pratt.  28 
Cal.  166.  169.  87  Am.  Dec.  110.  See  People 
ex  rel.  Meminger  v.  Sexton,  24  Cal.  79. 

78.  MotlOB  ^  Proeeedla«  by.  —  Mode 
pointed  out  in  subdivision  1  Is  not  exclusive 
or  mandatory,  and  plaintiff  may  adopt  pro- 
ceeding of  making  motion  to  court  and 
taking    order    of    dismissal,    which,    wher 


entered,  shall  be  noted  by  clerk  in  register 
of  action. — ^Richards  v.  Bradley,  129  Cal.  670, 
.672,  62  Pac.  816.  See  Hinkel  v.  Donohue. 
90  Cal.  889,  27  Pac.  801;  Westbay  v.  Gray, 
116  Cal.  660,  48  Pac.  800. 


7S.  Same— -To  traaafcr  cai 
dofeadaat^ — ^Where  plaintiff  dismissed  ac- 
tion as  to  two  defendants,  leaving  action 
to  proceed  against  other  parties,  and  no 
application  had  been  made  to  set  aside  de- 
fault Judgment  rendered  thereon,  held  that 
dismissed  defendant  was  no  longer  party 
to  action,  and  not  in  position  to  contest 
validity  or  regularity  of  Judgment,  and  his 
motion  to  transfer  cause  could  not  there- 
fore be  properly  entertained. — Reed  v.  Cal- 
derwood,  22  Cal.  468,  466. 

60,  Retraxlt^At  eommoa  la^r  occurred 
when  plaintiff  came  into  court  in  person 
(under  our  practice  this  may  be  by  coun- 
sel), and  voluntarily  renounced  his  suit  or 
cause  of  action,  and  when  this  was  done. 
Judgment  was  entered  in  favor  of  defend- 
ant, and  plaintiff's  cause  of  action  was 
forever  gone. — Westbay  v.  Gray,  116  Cal. 
660,  6£6,  48  Pac.  800;  Hibernia  S.  &  L.  Soc. 
V.  Portener,  139  Cal.  90.  94,  72  Pac.  716. 
See  Board  of  Commissioners  v.  Younger, 
29  Cal.  147,  87  Am.  Dec.  164;  Merritt  v. 
Campbell,  47  Cal.  642. 

As  to  retraxit,  see  par.  99,  this  note;  also, 
ante,  §  283,  note  pars.  206,  207. 

81.  Same^Dlamlasal  of  first  aetloa  la  aot 
bar  to  second,  nor  Judgment  on  merits,  ex- 
cept where  Judgment  Is,  In  effect,  retraxit. 
— Westbay  v.  Gray,  116  Cal.  660.  666,  48  Pac. 
800;  Hibernia  3.  &  Lu  Soc.  v.  Portener,  189 
Cal.  90,  98,  72  Pac.  716.  See  Helnlln  v. 
Castro,  22  Cal.  100;  Merritt  v.  Campbell.  47 
Cal.  642;  Crossman  v.  Davis,  79  Cal.  603^ 
21  Pac.  698;  Rosenthal  v.  McMann,  93  Cal. 
605.    29   Pac.  121. 

82.  Same  —  Jndcmeat  eaterod  ^without 
prejvdlce  at  plalntlSPa  coats"  is  not  Judg- 
ment on  merits  and  is  not  bar  to  subsequent 
action,  nor  Is  it  an  estoppel  under  section 
1908,  post. — Hibernia  S.  ft  L.  Soc.  v.  Por- 
tener, 189  Cal.  90,  94.  72  Pac.  716. 


Same  ^  Jndgmeat  of  Ualted  Stat 
clrcalt  court  dlamleolBir  blU  for  same  cause 
of  action  set  up  in  complaint.  In  state  court. 
Is  not  bar  to  action  in  state  court,  where 
it  does  not  appear  that  merits  of  case  were 
determined  in  circuit  court. — Wills  v.  Pauly, 
116  Cal.  575,  582,  48  Pac.  709. 

84.  Same— Power  to  make  retraxit  under 
our  statute  Is  conferred  upon  attorney  of 
record  in  case. — ^Merritt  v.  Campbell,  47  Cal. 
542.  545. 

See,  ante,  §  283  and  note  pars.  206,  207. 

85.  Stlpalatloa  betweea  partlea— ProvM- 
lag  for  coatlagendea  in  relation  to  Judg- 
ment, held  not  such  In  its  terms  as  to 
deprive  plaintiff  of  right  to  dismiss  the 
action  before  trial,  upon  payment  of  costs, 
where  no  counter-claim  had  been  made,  nor 
affirmative  relief  sought  by  cross-complaint 
or  answer. — Southern  Cal.  M.  W.  Co.  v.  Cam- 
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•ron.   141  CUU.  283,  287,  74  Pac  838   (Beatty. 
C  J^  dlaaenttnfr). 


■nbmlaaloB   set  aside— Bff- 

Im — Plaintiff  has  rlgrht  to  apply  for, 
and  court  has  rig-ht  to  grrant,  dismissal  in 
ca»e  where  action  had  been  tried  and  sub- 
mitted, but  order  of  submission  had  been 
•et  aalde  and  leave  ffiven  to  amend  plead- 
ings. Case  stands  then  as  thougrh  no  sub- 
mission had  ever  been  had.  —  Westbay  v. 
Gray.   116  Cal.  660.  667,  48  Pac.  800. 

87.  Valldltr  of  Jndsment^EIiitercd  under 
■Mfcdlvliilon  1  of  this  section,  can  not  be 
questioned  where  judfirment  is  entered  by 
clerk  iRTithout  payment  of  costs  referred  to 
In  subdivision. — Hlnkel  v.  Donohue,  90  Cal. 
389,  27  Pac.  301.  See  Kaufman  y.  Superior 
Court.  115  Cal.  152,  46  Pac.  904. 

88.  Saase— DeeMed  by  reference  to  plead- 
imw^ — The  validity  of  entry  in  regrister,  or 
of  iudsment  thereon,  must  be  decided  by 
reference  to  pleadinsrs  in  the  action,  where 
such  iralidity  is  brought  into  question, 
either  directly  or  collaterally. — Page  v.  Su- 
perior Court,  76  Cal.  372,  874,  18  Pac.  385. 

See   par.   48,   this  note. 

as.  ITelimtary  dismissal — ^W^lthont  prej- 
Judiee*  at  vlnlntlSPs  eosts*"  of  action,  is 
proper  under  subdivision  1  of  this  section, 
in  case  where  defendant,  after  having  de- 
fault Judgment  set  aside,  had  obtained  leave 
to  answer,  but  had  not  answered  at  time 
of  dismissal. — Hibernla  S.  &  L.  Soc.  v.  Por- 
tener.  139  Cal.  90,  92,  72  Pac.  716. 

SSu  IWrtt  of  mandate— Will  Issue  to  eom- 
pel  entry  of  dismissal  of  action  by  plaintiff 
in  divorce  suit,  upon  payment  of  her  costs, 
where  clerk  refused  to  enter  dismissal,  bas- 
ing his  action  upon  order  of  superior  court 
directing  that  all  proceedings  In  relation 
to  dismissal  be  stayed  unless  plaintiff  pays 
to  defendant  amount  of  his  costs,  and  if 
plaintiff  failed  to  make  such  payment,  then 
stttfnpted  dismissal  of  action  be  annulled 
and  set  aside. — ^Hopkins  v.  Superior  Court, 
136  CaL  552,  555,  69  Pac.  299. 

•1.  Same  "Writ  of  mandate  Is  only  plain, 
speedy,  nr  ndegnnte  remedy  of  plaintiff  to 
compel  entry  of  dismissal,  where  court  re- 
fuses to  order  proper  entry  of  dismissal  in 
r<>gister.  and  where  proper  application  is 
made  under  provisions  of  section. — Hopkins 
▼.  Superior  Court,  136  Cal.  552.  555,  69  Pac.299. 

•S.  Same— WHt  of  mandate— WIU  Issue 
tm  esmpcl  eonrt  to  try  cause  attempted  to  be 
dismissed  by  plaintiff,  where  affirmative  re- 
lief is  sought  by  answer. — Clark  v.  Hund- 
ley. 6S  Cal.  96,  97.  3  Pac.  131. 

*  BL  Saaie— Writ  of  prohibition  will  issue 
to  restrain  superior  court  from  proceeding 
irlth  action  commenced  by  receiver  in  inter- 
pleader for  purpose  of  determining  rights 
o^  rival  claimants  of  fund,  where  receiver 
afterwards  dismissed  action,  and  court  sub- 
»eQii«ntly  set  aside  order  of  dismissal  and 
ttireatened  further  proceedings  in  action. — 
Knufman  v.  Superior  Court,  115  Cal.  152, 
1S7.  4€  Pac.  904. 


m.     DISMISSAL  BT  WRITTEN  CONSENT 
—SUBDIVISION  2. 

94.  Complaint  strleken  out  by  consent  of 
parties— Bffeet  of. — Complaint  stricken  oi;t 
by  consent  of  both  parties  Is  properly  fol- 
lowed by  dismissal  of  proceedings. — Smith 
V.  Ling:,  73  Cal.  72,  78.  14  Pac.  390. 


95,  Dismissal  on  stipulation— Judgment 
on  merits,  when* — Where  the  parties  ap- 
pear in  open  court  and  stipulate  for  a  dis- 
mlssal,  the  situation  is4^covered  by  the 
provisions  of  the  above  section,  but  a  Judg- 
ment entered  thereon  is /a  Judgment  on 
the  merits,  within  the  contemplation  of  sec- 
tion 682,  post. — McCord  v.  Martin,  —  Cal. 
App.  — ,   191   Pac.    89. 

As  to  order  of  dismissal  beln«  Judgment 
on  merits,  see  pars.  12,  28,  96,  this  note. 


HA^n" 


Judgment  of  dismissal  by  consent-— 
"When  Jndflrment  on  merits. — A  Judgment  of 
dismissal  by  consent  of  parties  which  does 
not  come  within  meaning  of  the  subdivi- 
sions of  this  section,  must  be  deemed  to  be 
Judgment  on  merits. — ^Merritt  v.  Campbell, 
47  Cal.  542,  548. 

97.  Olfer  to  dismiss— Failure  to  file  writ- 
ten eonsent— Failure  of  court  to  pass  on 
motion* — In  a  case  in  which  an  action  is 
brought  against  two  defendants  to  recover 
damages  for  personal  injuries  received  by 
the  plaintiff  where  during  the  course  of  the 
trial  plaintiff's  counsel  remarked  "Just  to 
show  that  we  are  willing  to  do  the  right 
thing,  we  will  dismiss  the  case,  with  Your 
Honor's  permission,  against,"  naming  the 
defendants,  "at  this  time."  The  named  de- 
fendant did  not  file  the  written  consent  un- 
der the  provisions  of  subdivision  2  of  the 
above  section  and  the  court  refused  to  rule 
on  the  suggestion;  on  appeal  it  was  held 
that  there  was  no  prejudicial  error  in  the 
court's  action  in  refusing:  to  pass  on  the 
alleged  motion  to  dismiss  as  to  one  of  the 
defendants  for  the  reason  that  such  defend- 
ant did  not  bring  himself  within  the  pro- 
visions of  subdivisions  of  the  above  section, 
entitling  him  to  a  ruling  on  the  motion 
and  a  dismissal  from  the  case. — ^Lampton 
V.  Davis  Standard  Bread  Co.,  —  Cal.  App. 
— ,  191  Pac.  710. 


Parties  not  amrleved— By  order  set- 
tins  aside  order  or  Judgment  of  dlsntlssal 

unless  such  order  or  Judgment  operated  as 
a  retraxit  and  so  barred  any  future  action 
by  plaintiffs  for  same  cause. — Stoutenbor- 
ough  V.  Board  of  Education,  104  Cal.  664, 
667,  38  Pac.  449. 


Retraxlt^Dlsmissal  by  ^rritten  eon- 
sent  will  act  as  n. — Only  such  dismissal, 
under  our  statute,  as  is  had  "by  either 
party  upon  the  written  consent  of  the. 
other,"  will  operate  as  a  retraxit. — Stouten- 
borough  V.  Board  of  Education,  104  Cal.  664, 
667,  38  Pac.  449. 

As  to  retraxit,  see  pars.  80-83.  this  note; 
also,   ante,   §  283,   note  pars.   206,   207. 
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71.  SflMc— Bff«ct  of  flllns  eomplaint  is 
iBterrentioa.  —  Where  intervener  becomes 
party  for  purpose  of  resisting,  with  defend- 
ant, claims  of  plaintiff,  and  where  inter- 
vener could  accomplish  nothing  by  Judgment 
upon  merits  that  would  not  be  accom- 
plished by  dismissal  of  action,  plaintiff 
may  dismiss  action,  for  in  such  case,  plead- 
ing of  interveners,  although  termed  com- 
plaint, is  in  effect  answer  to  complaint  of 
plaintiff. — Henry  v.  Vlneland  Irr.  Dist.,  140 
Cal.  876,  878,  78  Pac.  1061.  See  People  ex 
rel.  Fogg  V.  Perrls  Irr.  Dist.,  182  Cal.  289, 
64  Pac.   399,   778. 

72.  Same  Judgment  rendered  ngnlnst  In- 
terveners is  erroneous  where  such  inter- 
veners abandoned  contest,  and  were  out 
of  case  by  virtue  of  dismissal. — Sheldon  v. 
Gunn,  66  Cal.  682,  686. 

78.  Jadgment  of  dtemtosal  by  plaintiff— 
Not  a  fear  to  anboevnent  notion* — Where  de- 
fendant obtained  a  transfer  of  the  action 
to  the  federal  court  from  the  state  court, 
for  diverse  citizenship,  and  the  plaintiff 
thereafter  dismissed  the  action,  and  ob- 
tained a  judgment  of  dismissal  in  the  fed- 
eral court,  such  judgment  of  dismissal  does 
not  constitute  a  bar  to  a  subsequent  action 
In  the  state  court. — Carr  v.  Howell,  164  Cal. 
388,  97  Pac.  886. 

74.  An  action  by  a  wife  for  a  divorce, 
which  is  dismissed  by  her.  under  subdivl- 
8ion  1  of  this  section,  without  the  consent 
or  knowledge  of  the  defendant,  and  with- 
out a  consideration  of  any  kind  from  him 
to  her,  is  not  a  bar  to  a  subsequent  action 
concerning  the  matters  involved  therein. — 
Clopton  V.  Clopton,  162  Cal.  27,  82,  121  Pac. 
720. 

75.  Same— -Nnllity  wben  defendant,  in  his 
answer,  seeks  affirmative  relief. — Thomp- 
son V.  Spray.  2  Cal.  Unrep.  846.  4  Pac.  418. 

76.  Same— Win  be  beld  to  reUte  to  date 
jof  demand*  where  necessary  to  preserve  sub- 
stantial rights  of  parties. — Kaufman  v.  Su- 
perior Court,  115  Cal.   162,   167,   46  Pac.  904. 

77.  MandamniH— Will  not  lie  to  eompel 
party  to  enter  Judgment  of  disml8S9.1,  where 
motion  to  dismiss  is  contested  upon  ground 
that  defendant  had  made  counter-claim, 
and  where  real  and  substantial  question 
presented  for  decision  of  court  by  motion  to 
dismiss  is  whether  defendant  had  set  up 
counter-claim  against  plaintiffs,  upon  which 
he  is  seeking  affirmative  relief;  where  so- 
lution of  that  question  depends  upon  Judicial 
reading  and  consideration  of  defendant's 
answer,  stipulation  between  parties,  and 
effect  of  latter  upon  former,  in  deciding 
which  Judge  acts  Judicially,  not  ministeri- 
ally.— People  ex  rel.  Polhemus  v.  Pratt,  28 
Cal.  166,  169,  87  Am.  Dec.  110.  See  People 
ex  rel.  Memlnger  v.  Sexton.  24  Cal.  79. 

78.  Motion  —  Proceeding  by.  —  Mode 
pointed  out  in  subdivision  1  Is  not  exclusive 
or  mandatory,  and  plaintiff  may  adopt  pro- 
ceeding of  making  motion  to  court  and 
taking    order    of    dismissal,    which,    wher 


entered,  shall  be  noted  by  clerk  in  register 
of  action. — Richards  v.  Bradley,  129  Cal.  670, 
.672,  62  Pac.  816.  See  Hinkel  v.  Donohue. 
90  Cal.  889,  27  Pac.  801;  Westbay  v.  Gray, 
116  Cal.  660,  48  Pac.  800. 

79.  Same— To  transfer  canoe— Dlamlaaed 
defendant. — ^Where  plaintiff  dismissed  ac- 
tion as  to  two  defendants,  leaving  action 
to  proceed  against  other  parties,  and  no 
application  had  been  made  to  set  aside  de- 
fault judgment  rendered  thereon,  held  that 
dismissed  defendant  was  no  longer  party 
to  action,  and  not  in  position  to  contest 
validity  or  regularity  of  Judgment,  and  his 
motion  to  transfer  cause  could  not  there- 
fore be  properly  entertained. — Reed  v.  Cal- 
derwood.  22  Cal.  468,  466. 

SO.  RetmaElt— At  common  law  occurred 
when  plaintiff  came  into  court  in  person 
(under  our  practice  this  may  be  by  coun- 
sel), and  voluntarily  renounced  his  suit  or 
cause  of  action,  and  when  this  was  done. 
Judgment  was  entered  in  favor  of  defend- 
ant, and  plaintiff's  cause  of  action  was 
forever  gone. — Westbay  v.  Gray,  116  Cal. 
660,  6JB6,  48  Pac.  800;  Hlbernla  S.  &  L.  Soc. 
V.  Portener,  139  Cal.  90.  94,  72  Pac.  716. 
See  Board  of  Commissioners  v.  Younger, 
29  Cal.  147,  87  Am.  Dec.  164;  Merritt  v. 
Campbell,  47  Cal.  642. 

As  to  retraxit,  see  par.  99,  this  note;  also, 
ante,  9  288,  note  pars.  206,  207. 

81.  Samc^Dlamlsaal  of  flrat  action  to  not 
bar  to  second,  nor  Judgment  on  merits,  ex- 
cept where  Judgment  is.  in  effect,  retraxit. 
— ^Westbay  v.  Gray,  116  Cal.  660,  666,  48  Pac. 
800;  Hlbernla  S.  A  I^  Soc.  v.  Portener,  139 
Cal.  90,  93,  72  Pac.  716.  See  Heinlin  v. 
Castro,  22  Cal.  100;  Merritt  v.  Campbell.  47 
Cal.  642;  Crossman  v.  Davis,  79  Cal.  608, 
21  Pac.  693;  Rosenthal  v.  McMann,  93  Cal. 
606,    29   Pac.  121. 

82.  Same  —  Judgment  entered  <<wltboat 
Vrejndlce  at  vlalntllPs  costs**  is  not  Judg- 
ment on  merits  and  is  not  bar  to  subsequent 
action,  nor  is  it  an  estoppel  under  section 
1908,  post. — Hlbernla  8.  ft  L..  Soc.  v.  Por- 
tener, 139  Cal.  90,  94,  72  Pac.  716. 

88.  Same  —  Judgment  of  United  States 
circuit  court  dismissing  bill  for  same  cause 
of  action  set  up  In  complaint.  In  state  court, 
is  not  bar  to  action  in  state  court,  where 
it  does  not  appear  that  merits  of  case  were 
determined  in  circuit  court. — Wills  v.  Pauly, 
116  Cal.  676,  682,  48  Pac.  709. 

84.  Same— PoTNTcr  to  make  retraxit  under 
our  statute  is  conferred  upon  attorney  of 
record  in  case. — Merritt  v.  Campbell,  47  Cal. 
642,  545. 

See.  ante,  S  283  and  note  pars.  206,  207. 

8B.  Stipulation  between  parties— Provide 
Ing  for  contlngcndea  in  relation  to  Judg- 
ment, held  not  such  in  Its  terms  as  to 
deprive  plaintiff  of  right  to  dismiss  the 
action  before  trial,  upon  payment  of  costs, 
where  no  counter-claim  had  been  made,  nor 
affirmative  relief  sought  by  cross-complaint 
or  answer. — Southern  Cal.  M.  W.  Co.  v.  Cam- 
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tm,  141  Cal.  288.  287,  74  Pac  838   (Beatty, 
CJ^  dissenting). 


ML    Trial  mad  safemlmlon  set   aaldc— •Bf- 

fcct  af. — Plaintiff  has  right  to  apply  for. 
and  court  has  rigrht  to  grant,  dismissal  in 
(an  ^rhere  action  had  been  tried  and  sub- 
mitted, but  order  of  submission  had  been 
Kt  aside  and  leave  grlven  to  amend  plead- 
inp.  Case  stands  then  as  though  no  sub- 
miaion  had  ever  been  had.  —  Westbay  v. 
Gray,  116  Cal.  660.  667.  48  Pac.  800. 

87.  Validity  of  Jadsaaent^Batered  aader 
uMiviaiaB  1  of  this  section,  can  not  be 
questioned  where  Judgment  is  entered  by 
clerk  without  payment  of  costs  referred  to 
in  subdivision. — Hlnkel  v.  Donohue,  90  Cal. 
Hi,  27  Pac.  801.  See  Kaufman  v.  Superior 
Ccort.  lis  Cal.  152.  46  Pac.  904. 

9^   gaaae  ■  Peclded  fey  ref  ereaee  to  plead- 

lifi.— The  validity  of  entry  in  register,  or 
of  Judirnient  thereon,  must  be  decided  by 
rtference  to  pleadings  in  the  action,  where 
nch  validity  is  brought  into  question. 
either  directly  or  collaterally. — Page  v.  Su- 
perior Court.  76  Cal.  872.  874.  18  Pac.  385. 
See  par.    48.  this  note. 

9.  Volaatary  dismissal— ^Wlthoat  prej- 
JaiicM  at  pialatUPs  eosts,«>  of  action,  is 
proper  under  subdivision  1  of  this  section, 
tn  case  where  defendant,  after  having  de- 
fault judgment  set  aside,  had  obtained  leave 
to  answer,  but  had  not  answered  at  time 
of  dismissal. — Hibernla  S.  A  L.  Soc.  v.  Por- 
tener.  139  Cal.  90.  92.  72  Pac.  716. 


•C  Writ  of  mauidate— Will  Issue  to  eosi- 
Kl  •mtwT  of  dtaaalasal  of  action  by  plaintiff 
In  divorce  suit,  upon  payment  of  her  costs, 
where  clerk  refused  to  enter  dismissal,  bas- 
ing his  action  upon  order  of  superior  court 
directing  that  all  proceedings  in  relation 
to  diamlsaal  be  stayed  unless  plaintiff  pays 
to  defendant  amount  of  his  costs,  and  if 
plaintiff  failed  to  make  such  payment,  then 
attempted  dismissal  of  action  be  annulled 
tnd  set  aside. — ^Hopkins  v.  Superior  Court, 
lie  CsL  552.  555.  69  Pac.  299. 

Writ  of 


•1.  Soaif  'Writ  of  naaadate  Is  oaly  plala, 
■swdy,  or  adc^pate  roaaedy  of  plaintiff  to 
rompel  entry  of  dismissal,  where  court  re- 
fuses to  order  proper  entry  of  dismissal  in 
roister,  and  where  proper  application  is 
made  under  provisions  of  section. — Hopkins 
▼.  Snperior  Court.  186  Cal.  552.  555,  69  Pac.299. 


18:  Sme— Writ  of  auiadate— Wfll  Issue 
t«  coaapel  court  to  trr  caase  attempted  to  be 
dismissed  by  plaintiff,  where  afOrmatlve  re- 
lief is  sought  by  answer. — Clark  v.  Hund- 
ley. 65  Cal.  96,  97.  8  Pac.  181. 

*  8S.  Sauie— ^Frit  of  proklfeltloa  will  issue 
Co  restrain  superior  court  from  proceeding 
with  action  commenced  by  receiver  in  inter- 
pleader for  purpose  of  determining  rights 
of  rival  claimants  of  fund,  where  receiver 
afterwards  dismissed  action,  and  court  sub- 
•equently  set  aside  order  of  dismissal  and 
threatened  further  proceedings  in  action. — 
Kaufman  ▼.  Superior  Court.  115  Cal.  152. 
U7.  46  Pac.  904. 


m.     DISMISSAL.  BT  WRITTEN  CONSENT 
—SUBDIVISION  2. 

04.  CoBiplalat  strlckea  out  by  eoaseat  of 
parties— Bffeet  of. — Complaint  stricken  o\;t 
by  consent  of  both  parties  is  properly  fol- 
lowed by  dismissal  of  proceedings. — Smith 
V.  Ling.  78  Cal.  72.  78.  14  Pac.  890. 


•0.  Dismissal  oa  stlpulatloa 
oa  merits,  wkea. — ^Where  the  parties  ap- 
pear in  open  court  and  stipulate  for  a  dis- 
rolssal.  the  situation  is^covered  by  the 
provisions  of  the  above  s«?tion,  but  a  Judg- 
ment entered  thereon  is  /  a  Judgment  on 
the  merits,  within  the  contemplation  of  sec- 
tion 582,  post. — McCord  v.  Martin.  —  Cal. 
App.  — .   191   Pac.    89. 

As  to  order  of  dUsualssal  Wlag  Judgaieat 
oa  merits,  see  pars.  12.  28.  96.  this  note. 


9d.  Judlgmeat  of  dlsailasal  by  eoaseat^ 
Whea  Judgmeat  oa  merits. — ^A  Judgment  of 
dismissal  by  consent  of  parties  which  does 
not  come  within  meaning  of  the  subdivi- 
sions of  this  section,  must  be  deemed  to  be 
Judgment  on  merits. — ^Merrltt  v.  Campbell. 
47  Cal.  542.  548. 


•7.  Offer  to  dlamlao— Fallare  to  ftle  writ- 
tea  eoaseat— >Falluro  of  eourt  to  pass  oa 
motloa. — In  a  case  in  which  an  action  is 
brought  against  two  defendants  to  recover 
damages  for  personal  injuries  received  by 
the  plaintiff  where  during  the  course  of  the 
trial  plaintiff's  counsel  remarked  "Just  to 
show  that  we  are  willing  to  do  the  right 
thing,  we  will  dismiss  the  case,  with  Your 
Honor's  permission,  against."  naming  the 
defendants,  "at  this  time."  The  named  de- 
fendant did  not  file  the  written  consent  un- 
der the  provisions  of  subdivision  2  of  the 
above  section  and  the  court  refused  to  rule 
on  the  suggestion;  on  appeal  it  was  held 
that  there  was  no  prejudicial  error  In  the 
court's  action  in  refusing  to  pass  on  the 
alleged  motion  to  dismiss  as  to  one  of  the 
defendants  for  the  reason  that  such  defend- 
ant did  not  bring  himself  within  the  pro- 
visions of  subdivisions  of  the  above  section, 
entitling  him  to  a  ruling  on  the  motion 
and  a  dismissal  from  the  case. — ^Lampton 
V.  Davis  Standard  Bread  Co..  —  Cal.  App. 
— ,  191  Pac.  710. 

08.  Parties  aot  aggrieved  By  order  set- 
tlag  aside  order  or  Judlgmeat  of  dlsailssal 

unless  such  order  or  Judgment  operated  as 
a  retraxit  and  so  barred  any  future  action 
by  plaintiffs  for  same  cause. — Stoutenbor- 
ough  V.  Board  of  Education.  104  Cal.  664, 
667.  88  Pac.  449. 


Retraxit— Dismissal  fey  writtea  eoa- 
seat will  aet  as  a. — Only  such  dismissal, 
under  our  statute,  as  is  had  "by  either 
party  upon  the  written  consent  of  the 
other,"  will  operate  as  a  retraxit. — Stouten- 
borough  V.  Board  of  Education.  104  Cal.  664. 
667.  88  Pac.   449. 

As  to  retraxit,  see  pars.  80-83,  this  note: 
also,  ante.   §  283.   note  pars.   206,   207. 
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100.  StlpolatloM  for  dlsmtosal— When  1b- 
Tslld^— Where  previous  to  commencement 
of  action,  plaintiff  entered  int6  written  con- 
tract with  his  attorneys,  by  which  they  were 
to  have  one-half  of  whatever  migrht  be  re- 
covered in  action,  as  compensation  for  their 
services,  said  attorneys  agrreeingr  to  pay 
costs  of  case,  and  where,  thereafter,  plain- 
tiff, without  any  substitution  or  changre  as 
to  his  attorneys,  and  without  their  knowl- 
edgre  or  consent,  in  person,  signed  and  de- 
livered to  defendant's  attorney,  written  stip- 
ulation authorizing:  dismissal  of  case,  and 
Judg-ment  of  dismissal  was  accordingly  en- 
tered; held  that  such  stipulation  was  un- 
authorized, and  Judgment  was  no  better 
than  it  would  have  been  if  court  had  there- 
by dismissed  action  without  any  stipulation 
or  motion  whatever. — Toy  v.  Haskell,  128 
Cal.  558,  561,  79  Am.  St.  Rep.  70,  61  Pac.  89. 

As  to  atipolatloiui  by  attorney,  see,  ante, 
S  283,  note  pars.  214  et  seq. 

101.  <<Wrltteii  consent** — Most  eome  from 
attorney  of  record. — Written  consent  that 
action  be  dismissed  must  come,  where  there 
is  an  attorney  of  record,  from  such  attorney 
or  be  sanctioned  by  him. — Board  of  Com- 
missioners Funded  Debt  v.  Younger,  29  Cal. 
147,  150.  87  Am.  Dec.  164. 

See,  ante,  §  283  and  note  pars.  69-62. 

102.  No  stipulation  as  to  conduct  or  dis- 
posal of  action  shall  be  entertained  by  court 
unless  same  is  signed  or  assented  to  by  at- 
torney of  record.  —  Board  Commissioners 
Funded  Debt  v.  Younger,  29  Cal.  147,  149, 
87   Am.   Dec.  164. 

103.  Party  to  action  may  appear  in  his 
own  proper  person  or  by  attorney,  but  he 
can  not  do  both.  If  he  appear  by  attorney 
he  must  be  heard  through  him,  and  it  is 
indispensable  to  decorum  of  court,  and  due 
and  orderly  conduct  of  cause  that  such  at- 
torney should  have  management  and  con- 
trol of  action  and  his  acts  go  unquestioned 
by  any  one  except  party  whom  he  repre- 
sents.— Board  Commissioners  Funded  Debt 
V.  Younger,  29  Cal.  147,  149,  87  Am.  Dec. 
164. 

104.  Same— Moat  be  nl^ned  by  attorney 
of  oon«entln»  party. — The  "written  consent" 
referred  to  in  subdivision  2  of  the  above 
section,  is  wholly  ineffective  unless  it  is 
signed  by  the  attorney  of  record  of  the  con- 
senting party. — MacDermot  v.  Grant,  181 
Cal.  332,   184  Pac.  396. 

IV.     DISMISSAL  BY  COURT— FAILURE  TO 
APPEAR   AT   TRIAL— SUBDIVISION    3. 

105.  Connent  —  When  necesnary. — Action 
can  not  be  dismissed  under  subdivision  3 
of  this  section  where  plaintiff  does  not  ap- 
pear at  trial,  without  consent  of  defendant 
in  action  where  affirmative  relief  is  sought 
by  the  answer. — Clune  v.  Quitzow,  125  Cal. 
213,  214,  67  Pac.  886. 

100.     Divorce  —  Inabllty    to    pay    contn. — 

Where  plaintiff  in  a  divorce  action  refuses 
to  go  to  trial  upon  the  ground  that  she  has 


been  unable  to  pay  the  expenses  thereof, 
the  court  may  dismiss  her  complaint  where 
it  had  theretofore  heard  and  denied  a  mo- 
tion for  an  allowance  to  pay  such  cost. — 
Stewart  v.  Stewart,  156  Cal.  651,  656.  105 
Pac.  955. 

107.    Fallare  of  plaintiff  to  appear  at  trial. 

— It  is  right  of  defendant,  where  plaintiff 
fails  to  appear  at  trial,  to  proceed  with 
case,  and  to  have  Judgment  entered,  finally 
disposing  of  case,  and  court  does  not  err 
In  granting  defendant  Judgment  on  merits. 
— Clune  V.  Quitzow,  125  Cal.  218,  214,  67 
Pac.  886. 

106.  Jndsmcnt  of  dlamlaaal— Is  not  Jnds- 
mcnt  In  bar  of  another  action,  where  facts 
are  as  follows:  Plaintiff  filed  her  complaint, 
and  defendant  answered;  time  arrived  for 
trial  and  plalntifTs  attorney  failed  to  ap- 
pear; thereupon  defendant  answered  ready 
and  made  motion  that  action  be  dismissed 
by  reason  of  non-appearance  of  plaintiff; 
at  this  stage  of  proceedings,  plaintiff's  at- 
torney appeared  and  declined  to  further 
prosecute  action;  court  thereupon  ordered 
action  dismissed  for  want  of  prosecution, 
and  gave  Judgment  in  favor  of  defendant 
for  his  costs;  thereupon  new  complaint  was 
filed  upon  same  cause  of  action,  and  de- 
fendant, by  his  answer,  pleaded  aforesaid 
Judgment  in  bar  to  prosecution  of  such  sub- 
sequent action. — Pyle  v.  Piercy,  122  Cal.  383, 
385.  55  Pac.  141.  See  Laird  v.  Morris,  23 
Nev.  34,  42  Pac.  11. 

100.  Jndsment  that  can  not  be  pleaded 
In  ba^— Effect  of. — A  Judgment  that  can 
not  be  pleaded  in  bar  necessarily  can  not 
be  pleaded  in  abatement  and  avoidance. — 
Pyle  v.  Piercy,  122  Cal.  383,  385,  55  Pac.  141. 

110.  When  there  has  been  no  adjudica- 
tion of  cause  upon  its  merits,  it  will  only 
be  in  exceptional  cases  that  court  will  hold 
that  Judgment  of  dismissal  is  equivalent  of 
Judgment  of  res  adjudicata  upon  facts.  Upon 
reason  there  is  nothing  to  Justify  such  a 
rule;  nothing  has  been  litigated  and  no 
principle  of  estoppel  can  be  invoked. — Pyle 
V.  Piercy,  122  Cal.  383,  385,  55  Pac.  141. 

111.  Notice  of  hearing— Proof  of  neces- 
sary.— A  court  should  not  dismiss  an  action 
under  subdivision  3  of  above  section,  for 
failure  of  the  plaintiff  to  appear  on  the 
trial,  except  upon  proof  made  of  due  service 
of  notice  of  trial  in  accordance  with  the 
requirements  of  section  594,  post,  which 
.section  is  designed  to  prevent  the  manifest 
injustice  of  dismissing  a  party's  action,  or 
trying  it  in  his  absence,  because  of  his 
failure  to  appear  at  a  time  at  which  he 
could  not  be  held  to  have  had  notice  that 
the  trial  would  be  had,  or  that  any  pro- 
ceeding would  be  taken  against  him. — Es- 
tate of  Dean,  149  Cal.  491,   87  Pac.  13. 

V.     DISMISSAL  BY  COURT—ON  ABANDON- 
MENT   OP    CAUSE— SUBDIVISION    4. 

112.  Right  of  plaintiff  to  dismliia  action 
—At    any    time    before    Una!    anbmiaslon    of 

cause. — See  pars.  22-79,  this  note. 
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IIS.  Rlckt  of  defcMdant  to  dtemlsa  an- 
•wer— ]f«twltMstandliis  prayer  for  affirma- 
tive relief;  such  prayer  does  not  change  the 
tnswer  into  a  cross -complaint. — See  par. 
49,  this  note. 

VL     DISMISSAL    BY    COURT— NONSUIT- 
SUBDIVISION   5. 

As  to  Monavlt  la  aa  aetloa  for  aesllseace 
wkeie  plalatiif  aiade  oat  a  prima  facie  case, 

tee  Kerr's  Cyc.  Civil  Code,  §  1714  and  note. 

As  to  ^rhen  eompnlaory  aoasolt  Is  to  be 
Sfsatcd,  see  note  24  Am.  Dec.  620. 

114.    Aetloa  for  damages     Based  on   law 

sf  raad^— Under  facts  as  proved,  contribu- 
tory nesligrence  not  shown  and  nonsuit 
properly  denied. — McKernan  v.  Los  Angeles 
Gs8  A  Elec.  Corp..  16  Cal.  App.  282,  116  Pac. 
177. 

lis.  Aetloa  la  ejeetmeat. — An  order  of 
Judgment  of  nonsuit  on  defendant's  motion 
determines  nothing  as  to  the  title  of  either 
party,  and  has  no  other  effect  except  to 
determine  that  plaintiff  has  failed  to  make 
proof  of  his  title.  —  City  and  County  v. 
Brown.  158  Cal.  647.  96  Pac.  281. 

11&  Aetloa  promatvrelr  eommeaced — No 
treseh  of  eoatraet* — In  an  action  on  an  in- 
nrance  policy,  where  proof  of  loss  was 
made  November  18,  1908,  and  under  the 
ttrma  of  the  policy  payment  of  loss  was  not 
obligatory  until  after  the  lapse  of  sixty 
dayi  from  such  proof  of  a  loss,  there  was 
BO  breach  of  contract  on  December  22.  1908. 
when  action  was  commenced,  and  defend- 
ant'! motion  for  nonsuit  was  erroneously 
denied. — ^Irwin  v.  Insurance  Co.  of  N.  A.,  16 
Cal.  App.  146.   116  Pac.  294. 

117.  Attaehmeat  dissolved  by* — In  an  ac- 
tion In  which  there  has  been  an  attachment 
leried  upon  flroods  and  a  nonsuit  is  grranted 
by  the  court  and  entry  thereof  duly  made 
under  the  provisions  of  the  above  section 
this  has  the  effect  to  dissolve  the  attach- 
ment theretofore  levied  upon  the  groods. — 
Clark  V.  Superior  Court,  37  Cal.  App.  732. 
174  Pac.  C81. 

118L  CoBuaoa-law  rale.— At  common  law. 
it  was  right  of  plaintiff  to  take  nonsuit  at 
any  time  before  jury  retired,  and  statute 
doea  not  alter  rule. — Hancock  D.  Co.  v. 
Bradford.  13  Cal.  637. 

lift.  Ooafllet  of  evldeaee* — Where  there 
ia  any  substantial  evidence  tending  to  prove 
the  facts  alleged  in  plaintiff's  complaint, 
he  is  entitled  to  a  trial  upon  the  merits, 
^d  a  nonsuit  should  never  be  granted 
^nere  there  is  a  conflict  in  the  evidence. — 

Chriatenaon  Lumber  Co.  v.  Buckley.  17  CaL 

App.  44,  118  Pac.  466. 

lS8l    CoastractlOB  of  safedtvlsloa— la  sea- 

*vaLr~The  evidence  on  a  motion  for  a  non- 
ftvit  on  the  close  of  plaintiff's  case  must 
he  accorded  the  benefit  of  its  full  probative 
force,  and  this  Is  true  whether  the  evidence 
t&a  been  erroneously  admitted  or  not.     It 


is  also  true  that  on  such  motion  the  evi- 
dence must  be  taken  most  strongly  against 
the  defendant. — Estate  of  Daly,  15  Cal.  App. 
329,  114  Pac.  787. 

121.  The  rules  as  to  nonsuit  are  the 
same  whether  the  trial  is  by  the  court  or 
by  a  Jury.  The  motion  admits  the  truth  of 
all  the  plaintiff's  evidence  and  every  infer- 
ence of  fact  that  can  be  legitimately  drawn 
therefrom  and  the  evidence  should  be  in- 
terpreted most  strongly  against  the  de- 
fendant. Whatever  facts  relevant  to  the 
issue  the  evidence  tended  to  prove  on  plain- 
tifT's  behalf  must  be  regarded  as  proof  and 
the  sufficiency  or  insufficiency  of  the  evi- 
dence tending  to  sustain  plaintiff's  case  can 
not  be  considered.— Hercules  Oil  Refining  . 
Co.  V.  H6cknell,  5  Cal.  App.  702,  707,  91 
Pac.  341. 

122.  Same— Oraated   or   dealed    whea. — A 

nonsuit  should  be  denied  where  the  evi- 
dence and  the  presumption  reasonably  aris- 
ing therefrom  are  legally  sufficient  to  prove 
the  material  allegations  of  the  complaint, 
and  it  should  be  granted  where  they  are 
not. — Hercules  Oil  Refining  Co.  v.  Hocknell, 
5  Cal.  App.  702,  707,  91  Pac.  341. 

128.     Same  —  Provlsloas    exclosiTe.  —  The 

cases  in  which  a  Judgment  of  nonsuit  may 
be  entered  are  set  forth  in  this  section,  and      ^ 
the  court  has  authority  to  grant  such  Judg-  ^^ 
ment  only  in  the  cases  specified  by  law. — 
Estate    of    Higgins.    166.   CaL    257.    260,    104   ' 
Pac.  6. 

124.     Coatest  of  will— Roles  of  aonsult  la 

civil  cases,  held  applicable  to  contest  of 
wills. — In  re  Daly,  16  Cal.  App.  331.  114  Pac. 
787.  See  In  re  Weber,  15  Cal.  App.  224. 
236,  114  Pac.  697. 

126.  Will  contest,  so  far  as  the  granting 
of  nonsuit  is  concerned,  is  governed  by  the 
provisions  of  this  section  and  the  same 
rules  as  apply  in  civil  actions. — Estate  of 
Daly,  16  Cal.  App.  829,  114  Pac.  787. 

126.  Same  —  Conalderatloa  of  evldeace 
apoa  aoasolt. — Entire  evidence  presented  *is 
to  be  viewed  from  a  point  most  favorable 
to  contestant.  Contradictory  evidence  must 
be  disregarded.  All  facts  supporting  con- 
testant's case  must  be  taken  as  true,  and 
all  presumptions  and  all  reasonable  infer- 
ences considered  as  facts  proven  in  his 
favor. — Estate  of  Ricks.  160  Cal.  459,  11.7 
Pac.  632. 

VXtm     Coatribvtory  aegUsence  of  employee 

in  action  against  employer.  When  question 
of  law,  and  when  question  of  fact. — Payne 
V.  Oakland  Traction  Co.,  15  Cal.  App.  137. 
113  Pac.   1074. 

See,  also,  Kerr's  Cyc.  Civ.  Code,  2d  ed.. 
S 1970   and   note. 

128.  As  to  negligence  of  employer  and 
his  duty  to  make,  promulgate  and  enforce 
rules  and  regulations;  and  as  to  when  ques- 
tion of  law  or  fact. — See  Kerr's  Cyc.  Civ. 
Code.  8  1970  and  note. 
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Court— Aathorltr  to  srant  Jodsnieat 
of  noMaalt  only  in  certain  cases  specified 
by  law. — Hanna  v.  De  Oarmo,  140  CaL  172, 
174,  78  Pac.  880. 


150.  Same— May  dleailsa  aetloM  as  to  one 
defendant  and  flrive  him  Judgrment  agrainst 
plaintiff  for  his  costs,  where  no  case  is 
made  by  plaintiff  against  such  defendant, 
notwithstanding^  action  is  to  proceed  as  be- 
tween plaintifF  and  other  defendants. — Rowe 
V.   Simmons,   113   Cal.   688,   692,   46  Pac.   983. 

151.  Denial  of  — Bvldenec  •vbseqnently 
Introdnced. — Error,  or  possible  error,  in 
the  denial  of  a  motion  for  nonsuit  at  the 
close  of  plaintifTs  case,  becomes  of  no  con- 
sequence if,  upon  the  conclusion  of  the 
whole  case,  there  Is  evidence  upon  material 
issues  warranting:  submission  of  the  cause 
to  the  Jury. — ^Peters  v.  Southern  Pac.  Co., 
160  Cal.  62,  116  Pac.  400. 

152.  Direetlngr  rerdlet— In  greneraU — The 

court  may  g:rant  a  nonsuit  only  when,  dis- 
regarding: conflicting:  evidence  and  grlving: 
to  plaintiff's  evidence  all  the  value  to  which 
it  is  leg:ally  entitled,  herein  Indulging:  in 
every  legitimate  inference  which  may  be 
drawn  from  that  evidence,  the  result  is  a 
determination  that  there  is  no  evidence  of 
sufficient  substantiality  to  support  a  ver- 
dict in  favor  of  plaintiff  if  such  a  verdict 
were  given;  if  in  such  a  case  no  motion  for 
nonsuit  has  been  made  and  the  Issues  have 
been  turned  over  to  the  consideration  of 
the  Jury,  and  that  Jury  has  rendered  a  ver- 
dict in  favor  of  plaintiff,  the  verdict  being 
supported  by  any  substantial  evidence,  it 
becomes  the  imperative  duty  of  the  court 
to  set  it  aside,  but  when,  and  only  when, 
the  evidence  of  the  proponent  is  thus  in- 
sufficient the  court  may  and  should  grant 
a  nonsuit,  and  may  and  should  on  motion 
direct  a  verdict. — Estate  of  Caspar,  172  Cal. 
147,  166  Pac.  681. 

As  to  dtotlnetion  In  «ntlea  of  Judge  In 
granting  nonanlt  and  directing  verdlet,  see 

par.   142,  this  note. 

188.  The  right  of  a  court  to  direct  a 
verdict  is,  touching  the  condition  of  the 
evidence,  the  same  as  the  right  of  the 
court  to  grant  a  nonsuit. — Estate  of  Caspar, 
172  Cal.  147,  166  Pac.  681. 

184.  The  court  is  authorized  to  take  the 
case  from  the  Jury  when,  upon  the  whole 
evidence,  were  a  verdict  returned  In  favor 
of  the  plaintifT,  the  court  would  feel  Im- 
pelled to  set  it  aside  as  unsupported  by  the 
evidence. — GaskiU  v.  Pacific  Blec  R.  Co..  30 
Cal.    App.   693,    169   Pac.    200. 

186.  Where  the  court  directs  the  verdict 
of  the  Jury  it  Is  Immaterial  whether  the 
Jurors  agree  with  the  court  or  not. — GasklU 
V.  Pacific  Elec.  R.  Co.,  80  Cal.  App.  693, 
169    Pac.    200. 

186.  Where  the  trial  court  has,  at  the 
conclusion  of  the  plaintiff's  case,  denied 
defendant's  motion  for  a  nonsuit,  the  in- 
validity of  the  contract  and  the  facts  ad- 


duced by  the  plaintiff  In  support  of  h^s 
plea  of  estoppel  at  that  time  appearing,  it 
is  not  error  for  it  subsequently  to  grant 
the  motion  of  the  defendants  to  direct  the 
Jury  to  return  a  verdict  in  their  favor. — 
Sellers  v.  Solway  Land  Co.,  81  Cal.  App. 
269,  160  Pac.  176. 

187.  DIaeretlon  of  eonrt— As  to  deaylag 
motion  for  nonsuit  will  not  be  disturbed 
where  there  was  sufficient  testimony  to 
Justify  court  in  overruling  motion  and  sub- 
mitting facts  to  Jury. — Anderson  v.  Hln- 
shaw,  110  Cal.  682,  686,  42  Pac.  889. 

ISS.     Saaie^In  actions  for   negligence.  It 

is  only  when  facts  are  undisputed  and  are 
such  that  reasonable  men  can  fairly  draw 
but  one  conclusion  from  them  that  question 
of  negligence  is 'ever  considered  one  of  law 
for  the  court  or  court  Justified  in  granting 
nonsuit. — Hanley  v.  California  B.  ft  C.  Co., 
127  Cal.  232,  241,  47  L.  R.  A.  697,  69  Pac.  577. 
See  Union  Pac.  Co.  v.  Jarvi,  8  C.  C.  A.  433. 
68  Fed.  66. 

18S.  Same  Judge  should  grant  nonsuit 
wkere  verdict  In  favor  of  plaintiff  should  be 
set  aside  for  want  of  evidence  to  support 
it,  and,  in  absence  of  Jury,  where  evidence 
is  insufficient  to  support  Judgment  for  plain- 
tiff; Judge  of  trial  court  is  presumed  to 
have  acted  on  this  principle  and  to  have 
concluded  that  evidence  was  thus  insuffi- 
cient in  granting  motion  for  nonsuit. — 
Downing  v.  Murray,  118  Cal.  466,  468,  45 
Pac.  869. 


140.  Same— To  Justify  sufemlaalon  of  any 
question  of  fact  to  Jury,  proof  must  be 
sufficient  to  raise  more  than  mere  conjec- 
ture or  surmise  that  fact  is  as  alleged.  It 
must  be  such  that  a  rational  and  well- 
constructed  mind  can  reasonably  draw  con- 
clusion that  fact  exists,  and  when  evidence 
Is  not  sufficient  to  Justify  such  an  inference, 
court  may  properly  refuse  to  submit  ques- 
tion to  Jury. — Janln  v.  London  A  S.  F.  Bank. 
92  Cal.  14.  27,  27  Am.  St.  Rep.  82,  14  L.  R.  A. 
820,  27  Pac.  1100  (Paterson,  J.,  dissenting 
and  holding  that  where  inability  of  party 
to  produce  evidence  may  have  been  caused 
by  lapse  of  time  in  giving  notice  by  ad- 
verse party  that  this  and  other  circum- 
stances were  peculiarly  questions  for  the 
Jury  under  proper  instruction  from  the 
court).  See  Ooldstone  v.  Merchant's  I.  St  C. 
S.  Co.,  128  Cal.  625,  627,  66  Pac.  776. 

141.  Dismissal    at    Instance    of    court. — 

Judgment  is  entitled  to  no  greater  con- 
sideration from  mere  fact  that  by  its  terni.s 
it  is  given  upon  dismissal  of  action  at  In- 
stance of  court,  than  if  It  were  merely 
Judgment  of  nonsuit  at  Instance  of  plain- 
tiff (dls.  op.). — City  of  Oakland  v.  Oakland 
W.  F.  Co.,  118  Cal.  160.  221,  50  Pac.  277. 

142.  Duties  of  Judge— Nonsuit  and  direct, 
lug  verdict. — As  to  difPerence  between  du- 
ties of  Judge  granting  nonsuit  or  directing 
verdict,  and  for  a  historical  discussion  of 
the  subject,  see  opinion  of  Judge  Lurton   in 
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ML  Adams  *  B.  P.  Inclined  R.  Co.  t. 
err.  29  a  C.  A.  696,  74  Fed.  46S. 


Aa  to 

this  note. 

146. 


▼erdlcft,  see  i»ars.  162-166, 


Tcct  of  snuitlBir  BOMsvlt— Aeaaoaa 
d  T^mmomimm  of  J«dse« — Where  a 
trial  court  hj  ita  order  grrants  a  motion  for 
a  nonault  In  general  termB»  it  may  not  be 
contended  on  appeal  that  its  order  in  grant- 
iof  the  same  is  to  be  limited  by  the  dis- 
cussloD  in  which  the  court  Indulged  In  the 
coarse  of  srantln^  the  order;  and  if  it  ap- 
pears that  the  motion  should  have  been 
granted  upon  either  or  both  of  the  grounds 
npon  which  the  same  was  made,  the  action 
of  the  trial  court  should  be  sustained  on 
appeal. — ^Ford  ▼.  Weed  Lumber  Co.,  25  Cal. 
App.  702.  147  Pac.  112. 

144.  BCect  of  piaiatllPa  eTldeBec— Prtoui 
tedc  cavee^^Full  probative  effect  must  be 
fivea  plaintiff's  evidence,  on  a  motion  for 
nonralt,  whether  admitted  erroneously  or 
not,  and  its  effect  taken  most  strongly 
against  defendant;  and  if,  in  this  view, 
pUitDtlff's  evidence  makes  a  prima  facie 
case,  the  motion  must  be  denied. — In  re 
Daly,  15  CaL  App.  681,  114  Pac.  787. 

14B.  BiTor  1m  admltttMS  evidcace  Caa 
m&k  W  reviewed  oa  MOtloM  for  noBsaitf  and 

where  motion  for  nonsuit  is  not  made  on 
ffroond  that  evidence  which  had  been  ad- 
mitted did  not  substantially  tend  to  prove 
all  facts  essential  to  plaintiff's  cause  of 
action,  but  only  on  same  grround  upon 
vhich  portions  of  evidence  had  been  ob- 
jected to  when  offered  and  to  admission  of 
vhich  defendant  duly  excepted,  such  mo- 
tion for  nonsuit  is  properly  denied. — O'Con- 
nor V.  Hooper,  102  Cal.  628,  529,  66  Pac. 
f89. 

14C  Botoppel  1^  Jadsmeat^— As  to  Judff- 
ment  of  nonsuit  in  former  action  not  such 
•a  to  raise  an  estoppel  asrainst  defendants 
In  subsequent  action. — See  Jacob  v.  Day,  111 
Cal.  571,  579,  44  Pac.  246. 

147.  Bvideace  foUowtair  rallaiT  oa  aoa« 
selt«>Whoa    evroaeoas    vallair   eared-  — 1'» 

after  motion  for  nonsuit  for  want  of  testi- 
mony upon  any  material  point  has  been 
erroneously  overruled,  defendant  proceeds 
and  supplies  defect  by  evidence  which  he 
himself  introduced,  then  error  committed  in 
overrulinir  nonsuit  is  cured.  But,  if  mo- 
tion for  nonsuit  should  have  been  granted, 
and  no  evidence  is  afterwards  introduced 
by  defendant  which  changes  status  of  case, 
then  he  may  avail  himself  of  error  com- 
mitted In  denying  nonsuit. — ^Blmore  v.  Bl- 
more.  114  CaL  616,  520,  46  Pac.  466.  See 
Smith  V.  Compton,  6  Cal.  24,  25;  Winans  v. 
Hardenberffh,  6  Cal.  291,  298;  Abbey  H. 
Assoc  T.  Willard,  46  Cal.  614;  Hiflr6rins  v. 
Bassdale.  68  Cal.  219,  26  Pac.  616. 

145.  Bvldeaee  to  aiect  ofejcetloa  of  aio* 
<isa  DIauaUoa  of  coart. — It  is  discretion- 
ary with  the  court  to  allow  evidence  to 
meet  the  objections  made  by  the  motion 
for  a  nonsuit  on  the  ground  of  lack  of  proof 


on  certain  matters. — ^Fee  v.  McPhee,  61  CaL 
App.  295,  160  Pac.  697. 

149.     Bxeeptloa  to  rallaip— 'Mast  be  takea. 

—Order  of  court  grrantinflr  nonsuit,  unless 
excepted  to  and  assisrned  as  error,  can  not 
be  assailed,  and  appellate  court  will  not 
in  such  case  review  action  of  trial  court. — 
Toulouse  V.  Pare,  108  Cal.  251,  252,  87  Pac. 
146;  Hanna  v.  De  Qarmo,  140  Cal.  172,  174. 
76  Pac.  880. 


ISO.  Same— Same— Bdltorial  aotei  This 
rule  is  probably  not  applicable  since  the 
amendment  of  1919  to  above  section,  by  the 
provisions  of  which  dismissals  under  sub- 
division 5  are  required  to  be  made  by  "order 
of  the  court,  entered  upon  the  minutes 
thereof/'  and  when  so  made  "is  effectual  for 
all  purposes,"  and  is  an  appealable  order 
(see  pars.  7,  12,  16,  this  note),  being  a 
"final  Judgment"  made  "on  the  merits"  (see 
par.  28,  this  note;  also,  post,  {  581a,  note 
par.  78),  and  is  thought  to  be  "deemed  ex- 
cepted to,"  under  the  provisions  of  section 
647,  post,  as  amended  1909,  which  expressly 
enumerates  an  "order  denying  a  nonsuit" 
(but  see  par.  218.  this  note),  and  the  "final 
decision  in  an  action  or  proceeding/'  which 
will  surely  include  an  order  of  dismissal  of 
an  action  or  motion  for  nonsuit,  and  an 
order  of  nonsuit  having  been  decided  to  be 
appealable  (see  par.  12,  this  note),  where 
not  followed  by  a  Judgment  of  dismissal. — 
See  pars.  7,  16,  160.  this  note. 


151.  Same— Rallag  preeeats  qaeetloa  of 
lawd — The  ruling  of  trial  court  upon  motion 
for  nonsuit  presents  question  of  law,  and 
must  be  both  excepted  to  and  specified  as 
error  of  law  occurring  at  trial,  and  bill  of 
exceptions  or  statement  must  afllrmatively 
show  that  ruling  assigned  as  error  actually 
took  place  at  trial  and  was  excepted  to. — 
Hanna  v.  De  Qarmo,  140  Cal.  172,  174,  73 
Pac.  880.  See  Flashner  v.  Waldron.  86  Cal. 
211,  24  Pac.  1068;  Warner  v.  Darrow,  91  Cal. 
609,  27  Pac.  787;  Malone  v.  Beardsley,  92  Cal. 
150,  28  Pac.  218;  Craig  v.  Hesperia  L.  &  W. 
Co.,  107  Cal.  676,  40  Pac.  1057. 

lBi2.    Faets   skowlag   aoasalt   improper. — 

Where  a 'person  was  placed  in  charge  of  a 
ranch  under  an  agreement  that  he  was  to 
pay  all  taxes  on  the  same,  and  pay  upon 
the  mortgage  thereon  the  net  income  from 
such  ranch,  a  complaint  against  such  person 
for  the  proceeds  of  said  ranch  which  avers 
the  receipt  by  the  defendant  of  large  sums 
of  money,  as  the  net  income  of  the  ranch, 
together  with  an  allegation  of  his  failure  to 
devote  that  portion  of  its  net  income  to  the 
payment  of  the  mortgage  deed,  but  without 
actual  proof  of  the  expense  incurred  in 
operating  the  ranch,  even  though  it  be  con- 
sidered insufllcient  as  the  basis  for  a 
Judgment  against  said  manager  of  such 
ranch,  nevertheless  where  such  complaint 
closed  with  a  prayer  for  general  relief,  it 
is  the  right  and  duty  of  the  court  to  grant 
any  relief  consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the 
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Issues*  and  nonsuit  is  improperly  entered. 
— Fox  V.  Hall.  164  Cal.  287,  128  Pac.  749, 
750. 

153.  The  court  erred  in  srrantins  a  mo- 
tion for  a  nonsuit  on  the  grround  that  the 
evidence  showed  no  ground  for  the  relief 
sougrht  by  the  complaint.  It  is  held  that 
the  complaint  showed  a  ground  for  relief, 
whether  for  that  prayed  for.  or  for  damages 
against  the  estate  of  his  deceased  mother. 
But  it  is  held  further,  whether  the  com- 
plaint states  a  cause  of  action  or  not,  the 
insufficiency  of  the  complaint  is  not  a 
ground  for  a  nonsuit. — Keefe  v.  Keefe.  19 
Cal.  App.  310,  125  Pac.  929. 

154.  False  condnalon  of  law. — A  state- 
ment in  a  motion  for  nonsuit  that  a  cor- 
poration as  a  subcontractor  has  no  claim 
of  lien  under  the  law  is  not  a  ground  for 
nonsuit,  but  is  merely  a  false  conclusion  of 
law  and  of  no  effect. — Coghlan  v.  Quarta- 
raro,  15  Cal.  App.  668,  115  Pac.  664. 

166.  Flndlnss  of  fact  and  conclnsions  of 
law^Ar«  Mot  required  when  plaintifF  is 
nonsuited  at  trial. — Oilson  Q.  M.  Co.  v.  Oil- 
son,  47  Cal.  597,  601;  Reynolds  v.  Brumagim. 
54  Cal.  254;  Harney  v.  McLeran,  66  Cal. 
34,  4  Pac.  884;  Toulouse  v.  Pare,  103  Cal. 
251,  262,  87  Pac.  146;  Kennedy  &  S.  L..  Co.  v. 
Dusenbery.  116  Cal.  124,  125,  47  Pac.  1008. 

166.  Where  a  motion  for  nonsuit  dis- 
closes the  grounds  upon  which  the  motion 
was  based,  findings  of  fact  are  unnecessary. 
— New  York  Life  Ins.  Co.  v.  Daley,  25  Cal. 
App.   376,    143    Pac.    1038. 


167.  JadfTBient  of  nonaalt— >A  formal*  not 
neeessary. — A  formal  judgment  of  dismissal 
need  not  follow  the  order  or  judgment  of 
nonsuit,  for  the  Judgment  of  nonsuit  in 
itself  constitutes  a  dismissal  of  the  action. 
— Commins  v.  Guaranty  Oil  Co.,  29  Cal.  App. 
139,   154  Pac.  882. 

168.  Same— -In  action  by  vendee  to  re* 
cover  parehase-money. — A  judgment  of  non- 
suit in  an  action  by  a  vendee  to  recover 
money  which  he  has  paid  under  his  contract 
of  purchase  will  be  presumed  to  have  been 
based  on  his  failure  to  prove  a  cause  of 
action.— McQibbon  v.  Schmidt,  172  Cal.  70, 
165  Pac.  460. 

169.  Same  — >  In  action  of  ejectment  — 
Where  It  does  not  appear  that  plalntifTs 
failed  to  prove  sufficient  case  for  jury,  nor 
that  defendants  moved  for  judgment  of  non- 
suit, can  not  be  treated  as  Judgment  of 
dismissal  under  subdivision  5  of  above  sec- 
tion.— Hancock  v.  Lopez,  53  Cal.  362,  370. 


160.  Same^Not  followed  by  dlamlaaal-— 
Appealable  by  the  provisions  of  the  above 
section  as  amended  1907. — Brown  v.  Sterl- 
ing Fixture  Co.,  176  Cal.  668,  166  Pac.  822; 
Amestoy  v.  City  of  Lios  Angeles,  5  Cal.  App. 
273.  275,  90  Pac.  42;  Saul  v.  Moscone.  16  Cal. 
App.  609,  118  Pac.  452. 

191.     Same—Upon    nonanit    granted. — The 

part/  In  whose  favor  a  nonsuit  is  ordered 


is  entitled  to  judgment  thereon. — Estate  of 
Ricks,  160  Cal.  467,  117  Pac.  532. 

162.  Jnry  feei^— Payment  of  apon  nonanit 
granted. — Court  is  Justified  to  order  plain- 
tiff to  pay  jury  fees  where  he  was  nonsuited 
upon  trial  before  jury. — Fairchild  v.  King. 
102  Cal.  320,  321,  36  Pac.  649.  See  Lukes  v. 
Logan,  66  Cal.  33,  4  Pac.  883. 

16S.  Motion  for  nonanit— Aa  to  neceaalty 
for. — While  an  action  may  be  dismissed, 
after  the  evidence  on  both  sides  is  in,  under 
the  provisions  of  this  section,  such  dismis- 
sal requires  a  motion  by  defendant. — Saul  v. 
Moscone,  16  Cal.  App.  610,  118  Pac.  452. 

164.  Same— Same— Mere  motion  pending 
and  nndetermlned,  is  not  dismissal,  and  does 
not  divest  the  court  of  jurisdiction. — Boca 
&  L.  R.  Co.  V.  Superior  Court,  150  Cal.  166, 
88  Pac.  718. 

106.     Same— Same— Motion  litf  open  conrt. 

— While  the  plaintiff  may  dismiss  the  ac- 
tion where  no  affirmative  relief  is  asked 
against  him.  such  dismissal  must  be  ac- 
complished in  the  manner  prescribed,  i.  e., 
ty  written  request  filed  with  the  clerk, 
where,  instead  of  pursuing  the  statutory 
method,  motion  is  made  in  open  court,  the 
Inherent  jurisdiction  of  the  court  is  in- 
voked, in  the  exercise  of  which  the  motion 
may  be  either  granted  or  denied. — Hunting- 
ton Park  Co.  v.  Superior  Court,  17  Cal.  App. 
694,  121   Pac.  701. 

IM.  Same  ^  A  demnrrer  to  evidence  — 
<^neatlon  of  lainr. — A  motion  for  nonsuit 
presents  a  question  of  law,  and  is  equiva- 
lent to  a  demurrer  to  the  evidence,  or  an 
objection  that,  admitting  all  the  proved 
facts  and  that  their  legal  effect  is  as 
claimed  by  plaintiff,  they  do  not  entitle  him 
to  the  relief  asked  for. — In  re  Daly,  15  CaL 
App.  331.  114  Pac.  787. 

167.  Same  — Bffect  of  motion  —  Admits 
what. — ^The  motion  for  nonsuit  admits  the 
truth  of  plaintiff's  evidence,  and  every  in- 
ference of  fact  that  can  be  legitimately 
drawn  therefrom,  and  upon  such  motion 
the  evidence  should  be  interpreted  most 
strongly  against  the  defendant. — O'Connor 
V.  Mennie,   169  Cal.  217.  146  Pac.  674. 

168.  In  order  to  justify  the  submission 
of  any  question  of  fact  to  a  jury,  the  proof 
must  be  sufficient  to  raise  more  than  a 
mere  conjecture  or  surmise  that  the  fact  is 
as  alleged.  It  must  be  such  that  a  rational, 
well-constructed  mind  can  reasonably  draw 
from  it  the  conclusion  that  the  fact  exists, 
and,  when  the  evidence  is  not  sufficient  to 
justify  such  an  inference,  the  court  may 
properly  refuse  to  submit  the  question  to 
the  jury. — O'Connor  v.  Mennie,  169  Cal.  217, 
146  Pac.  674. 

169.  In  passing  upon  a  motion  for  a  non- 
suit, the  evidence  must  be  interpreted  most 
strongly  against  the  defendant,  and  every 
favorable  inference  of  fact  that  can  be  le- 
gitimately drawn  In  support  of  the  action 
should  be  made. — Lupton  v.  Domestic  Utili- 
Mes  Mfg.  Co..  178  Cal.  416.  160  Pac.  241. 
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170.  In  deciding  a  motion  for  a  nonsuit 
«Tery  favorable  inference  fairly  deduclble 
from  the  evidence  produced  must  be  con- 
ffidered  as  facts  proved  in  favor  of  the 
plaintlflF.  If  there  is  any  substantial  evi- 
dence tendlngr  to  prove  all  the  facts  in  issue 
constitutinflT  the  plaintifTs  case,  he  is  en- 
titled to  have  the  case  go  to  the  jury  for 
t  verdict  on  the  merits. — Lassen  v.  Southern 
Pac.  Co.,  173  Cal.  71,  169  Pac.  143. 

171.  Admits  the  truth  of  all  evidence 
tending:  to  support  plaintiff's  case,  and  every 
inference  reasonably  deduclble  therefrom. 
Contradictory  evidence  disre^rarded.  Evi- 
dence construed  most  stron^rly  against  de- 
fendant.— Larson  v.  Larson,  15  Cal.  App. 
534,  115  Pac.  840. 

172.  The  motion   for  nonsuit  admits  the 
truth  of  plaintiff's  evidence,  and  every,  in- 
ference  of   fact    that   may   be   legitimately 
drawn  therefrom,  and  upon  such  motion  the 
evidence     is      Interpreted     most      strongly 
aipalnst    the    defendant.      If    there    is    any 
substantial    evidence    tendin^r    to    sustain 
plaintiff's  action,  the  nonsuit  should  be  de- 
nied, without   passin^r  upon   the  suf&ciency 
of  such  evidence;  and  when  there  is  a  con- 
flict in  the  evidence,   some  of  which  tends 
to  sustain  plaintiff's   case,  a  motion   for  a 
nonsuit    should    not    be    granted. — Hill    v. 
Pacific  Gas  ft  Elec.  Corp.,  22  Cal.  App.  788, 
13C  Pac.  492. 

171.  One  of  the  chief  objects  subserved 
by  a  motion  for  nonsuit  is  to  point  out  to 
the  court  and  to  opposing  counsel  the  spe- 
cific oversights  and  defects  in  the  plain- 
tiff's proof  of  his  case;  and  this  In  order 
that  as  to  the  latter,  he  may  supply,  if 
possible,  the  specified  deficiencies  in  his 
proof. — Sferlazzo  v.  Oliphant,  24  Cal.  App. 
II,  140  Pac.  289. 

174.  And  it  is  the  duty  of  the  court,  when 
the  attention  of  the  plaintiff  is  thus  called 
to  defects  in  his  proof,  to  permit  him  to 
*vpply  the  missing  evidence. — Sferlazzo  v. 
Oliphant.  24  Cal.  App.  81,  140  Pac.  289. 

175.  On  a  motion  for  nonsuit  every  favor- 
able inferenc«b  fairly  deduclble,   and  every 
ftvorable  presumption   fairly  arisingr   from 
the  evidence   produced   must  be   considered 
u  facts  in  favor  of  the  contestants.   Where 
the  evidence   Is    fairly    susceptible    of    two 
constructions    or   if   any    of   several    infer- 
ences may  reasonably   be   made,   the   court 
inttit  talce  the  view  most  favorable  to  the 
contestants.     All   the  evidence   in  favor  of 
the  contestants  must  be  taken  as  true  and 
if  contradictory    evidence    has   been    given 
It  must  be   diareffarded.     If    there    is   any 
subiuntial   evidence    tending    to    prove    in 
fsTor  of  contestants  the  facta  necessary  to 
in^ke  out  their  case  they  are   entitled   to 
hSTe  the  case  so  to  the  Jury  for  a  verdict 
on  the  merits. — ^Boyle  v.  Coast  Imp.  Co.,  27 
Cal.  App.  714.  151  Pac  26. 

m  SsBM  —  Same  —  Faete  aMmaied  as 
tne<-A  motion  for  nonsuit  assumes  as  true 
•^«ry  tact  which   the   evidence,    and    pre- 
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sumptions  fairly  deduclble  therefrom,  tend 
to  prove,  and  which  are  essential  to  entitle 
the  plaintiff  to  recover.  On  such  motion 
the  evidence  must  be  taken  most  strongrly 
asrainst  the  defendant.  Contradictory  evi- 
dence must  be  disresrarded,  and  the  motion 
denied,  if  there  is  any  substantial  evidence 
tending:  to  prove  plaintiff's  case  without 
passing*  on  the  sufllciency  of  such  evidence. 
— Marron  v.  Marron,  19  Cal.  App.  326,  125 
Pac.  914. 

177.  Even  though  the  defense  of  defect 
of  parties  plaintiff  was  properly  before  the 
court,  it  could  not  justify  an  order  of  non- 
suit unless  the  evidence  plainly  established 
the  truth  of  the  plea.  The  most  that  can 
be  said  that  the  evidence  on  the  point  is 
conflicting.  There  is  testimony  tending  to 
show  that  the  automobile  was  purchased 
and  owned  by  the  partnership.  On  the  other 
hand,  testimony  was  introduced  tending  to 
show  that  the  automobile  was  the  indi- 
vidual property  of  Burr,  the  plaintiff.  The 
conflict,  then,  was  one  of  fact  to  be  resolved 
by  the  Jury,  and  not  to  be  determined  by 
the  court  as  matter  of  law  on  motion  for 
nonsuit. — Burr  v.  United  Railroads  of  San 
Francisco,  163  Cal.  668,  126  Pac.  873.  874. 

178.  Saaie  ^  GrooMded  om  contrlbiitoTy 
aetf  Igence  SniBcleMcy  of. — In  an  action 
for  personal  injuries  resulting  in  death  to 
plaintiff's  wife  and  injuries  to  the  auto- 
mobile he  was  driving  when  It  was  struck 
by  an  electric  train  at  a  grade  crossing  at 
the  close  of  the  plaintiff's  evidence  the  de- 
fendant made  a  motion  for  nonsuit  amon^ 
other  things  on  the  crround  that  "the  un- 
contradicted evidence  was  contributory  neg- 
ligence on  the  part  of  the  plaintiff  that 
contributed  proximately  to  the  injury";  the 
court  held  this  motion  sufllcient  to  inform 
both  the  court  and  the  counsel,  and  fulfill 
all  the  requirements  of  subdivision  6  of  the 
above  section  where  the  motion  on  that 
ground  was  permissible  on  the  pleadings. — 
Oristrold  V.  Pacific  Electric  R.  Co.,  —  Cal. 
App.  — ,  187  Pac.  65. 

179.  Same— Same^Amendiueiit  of  1907-* 
Did  not  chanse  mie. — The  amendment  to 
the  above  section  in  1907  did  not  change  the 
uniform  and  settled  law  of  this  state  re- 
quiring the  party  moving  for  nonsuit  to 
state  in  his  motion  precisely  the  grounds 
upon  which  he  relies. — Brown  v.  Sterling 
Fixture  Co..  176  Cal.  668,  166  Pac.  322.  fol- 
lowing the  doctrine  in  Sanchez  v.  Neary,  41 
Cal.  487;  Coffey  v.  Greenfield,  62  Cal.  608; 
Shain  v.  Forbes,  82  Cal.  582,  23  Pac.  198; 
Bronzan  v.  Drobaz,  93  Cal.  650,  29  Pac.  254: 
Durfee  v.  Scale,  189  Cal.  607,  73  Pac.  435; 
Coghlan  v.  Quartararo,  15  Cal.  App.  662, 
668,   115   Pac.   664. 

18IK.  Same— Same  — »  ESrvoaeoas  sraatlns 
wltlioat. — Where  the  motion  Is  based  upon 
an  alleged  variance  between  pleading  and 
proof,  and  the  defect  could  have  been  rem- 
edied by  amendment,  it  was  error  to  grant 
the  motion  without  a  statement  of  the 
grounds,   and   without   grivingr   the   plaintiff 
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an  opportunity  to  amend. — ChrlstenBon  Lum- 
ber Co.  V.  Buckley,  17  Cal.  App.  43,  118  Pac. 
466. 

181.'    Same— Same— Reaaon    of    rale« — The 

requirement  as  to  the  statement  of  grounds 
of  motion  for  nonsuit  is  to  enable  the  plain- 
tiff to  remedy  defects  of  pleading:  and  proof, 
but  where  the  defect  could  not  be  remedied, 
if  pointed  out,  the  omission  to  state  the 
grrounds  of  the  motion  is  not  prejudicial, 
and  the  rule  does  not  apply. — Christenson 
Lumber  Co.  v.  Buckley.  17  Cal.  App.  4S,  118 
Pac.   466. 

182.  Same— Same — Statins  plaintiff  failed 
to  proTe  eaoae,  Insnflicient. — ^A  motion  for 
nonsuit  must  specify  the  particular  grounds, 
and  a  statement  in  general  terms  that 
plaintiff  had  failed  to  prove  his  cause  is 
wholly  insufncient. — Cogrhlan  v.  Quartararo, 
15  Cal.  App.   662,  668,  115  Pac.   664. 

188.  Same  Sbonld  specify  sroands  upon 
which  it  is  made,  and  ordinarily  grround 
which  is  not  stated  can  not  be  considered. 
—Daley  v.  Russ,  86  Cal.  114,  117,  24  Pac. 
867.  See  Kiler  v.  Kimbal.  10  Cal.  268;  Mc- 
Garrity  v.  Byingrton,  12  Cal.  426.  429;  Holver- 
stot  V.  Bugrby.  13  Cal.  43,  44;  Baker  ▼.  Jo- 
seph, 16  Cal.  178.  180;  Sanchez  v.  Neary,  41 
Cal.  485,  487;  Raimond  v.  Eldridge.  48  Cal. 
506,  508;  Silva  V.  Holland,  74  Cal.  680,  16 
Pac.  385;  Loringr  v.  Stuart,  79  Cal.  200,  201. 

21  Pac.  651;  Miller  v.  Luco.  80  Cal.  267.  261, 

22  Pac.  195;  Palmer  ft  Rey  v.  Marysville 
D.  P.  Co..  90  Cal.  168,  27  Pac.  21;  Fontana  v. 
Pacific  C.  Co.,  129  Cal.  51.  65,  61  Pac.  680. 

184.  Where  the  motion  for  a  nonsuit  was 
directed  "to  all  the  causes  of  action  men- 
tioned in  the  complaint,"  it  was  not  tenable 
unless,  as  to  all,  there  was  a  failure  of  evi- 
dence.— Pacific  Vinegrar  &  Pickle  Works  v. 
Smith,  152  Cal.  618,   93  Pac.  85. 

185.  The  grround  relied  upon  for  a  non- 
suit should  be  stated  to  the  trial  court — 
Sebringr  v.  Harris,  20  Cal.  App.  56,  128  Pac. 
7,   8. 

186.  A  motion  for  a  nonsuit  "on  the 
grround  and  for  the  reason  plaintiff  had  not 
produced  sufficient  evidence  to  warrant  the 
court  in  submittingr  the  same  to  the  jury" 
is  sufficient  as  specifyingr  the  particular 
grround  of  the  weakness  of  the  adversary's 
case. — ^Johnson  v.  Southern  Cal.  Bdison  Co., 
27  Cal.  App.  425,  150  Pac.  656. 

187.  Same— Objection  not  available  on. — 
An  objection  that  a  complaint  does  not 
state  facts  sufHcient  to  constitute  a  cause 
of  action  is  not  available  on  a  motion  for 
a  nonsuit. — Keefe  v.  Keefe,  19  Cal.  App.  310, 
125   Pac.   929. 

188.  Same— Wlien  aranted* — It  is  elemen- 
tary that  a  motion  for  nonsuit  is  not  to  be 
grranted  where  there  is  any  substantial  evi- 
dence which,  with  the  aid  of  all  legritimate 
inferences  favorable  to  the  plaintiff,  would 
support  a  verdict  or  flndingr  that  the  mate- 
rial allegrations  of  the  complaint  are  true. 
— Burr  V.  United  Railroads  of  San  Fran- 
cisco, 163  Cal.  663,  126  Pac.  873,  874. 
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189.  Nonani^— As  to  ecrtaia  defendants — 
la  eonaolidated  action  for  foreclosure  of 
mechanics'  liens  held  not  to  affect  default 
of  party  previously  entered  or  rlgrht  to 
Judgrment  authorized  by  such  default. — Ken- 
nedy &  S.  Li.  Co.  V.  Dusenbery,  116  Cal.  124. 
126,  47  Pao.  1008. 

IfH).  Same— After  evidence  closed. — ^A  non- 
suit can  be  properly  grranted  after  evidence 
closed  on  both  sides. — Toulouse  v.  Pare, 
108  Cal.  251,  252,  37  Pac.  146.  See  Geary 
V.  Simmons,  39  Cal.  224;  Vanderford  v.  Fos- 
ter, 65  Cal.  49,  S  Pac.  736. 

181.  Same— Bar  when  made  on  merits. — 

A  nonsuit,  to  operate  as  bar,  must  be  one 
rendered  upon  merits  of  proceedingrs  in 
former  action,  and  must  amount  to  re- 
traxit as  known  in  suits  at  common  law, 
which  is  "an  open  and  voluntary  renuncia- 
tion of  plaintiff's  suit  in  court,"  plaintiflC 
not  beingr  at  liberty  afterwards  to  renew 
it.— Merritt  v.  Campbell,  47  Cal.  542,  545. 

182.  Same— Properly  granted  wbcn^In 
seneral. — ^A  nonsuit  should  be  grranted  where 
a  verdict  in  the  plaintiff's  favor  would  have 
to  be  set  aside  for  want  of  evidence  to  sup- 
port it. — McKenzie  v.  Ray,  168  Cal.  618.  143 
Pac.  1018. 

19S;  In  order  to  justify  the  submission  of 
any  question  of  fact  to  a  jury,  the  proof 
must  be  sufHcient  to  raise  more  than  a 
mere  conjecture  or  surmise  that  the  fact  is 
as  allegred.  It  must  be  such  that  a  rational, 
well-constructed  mind  can  reasonably  draw 
from  it  the  conclusion  that  the  fact  exists, 
and  when  the  evidence  is  not  sufficient  to 
justify  such  an  inference,  the  court  may 
properly  refuse  to  submit  the  question  to  the 
jury. — O'Connor  v.  Mennie,  169  Cal.  217,  146 
Pac.  674. 

194.  A  motion  for  a  nonsuit  may  not  be 
grranted  if  there  is  any  evidence  tending  to 
sustain  the  plaintiff's  cause  of  action. — Don- 
ovan V.  Kemper,  26  Cal.  App.  352,  146  Pac. 
1044. 

195.  Where  a  motion  for  a  nonsuit  is 
made  and  denied,  and  evidence  is  thereafter 
admitted  on  the  part  of  both  parties,  the 
order  will  not  be  disturbed  if  the  evidence 
supports  the  verdict. — Silva  v.  Northern  Cal. 
Power  Co.,  82  Cal.  App.  139,  162  Pac.  412. 

198.  Samo— Same— Diacbarvins  Jnry  witb- 
ont  verdict. — Court  is  justified  In  refusing 
to  submit  evidence  to  jury,  and  In  dls- 
chargringr  Jury  without  verdict,  thereby  prac- 
tically grrantingr  nonsuit,  if  evidence  on 
behalf  of  plaintiff  would  not  justify  ver- 
dict in  his  favor  on  issues  presented,  for 
under  such  circumstances  It  would  be  duty 
of  court  to  set  aside  verdict  should  cause 
gro  to  jury.— Estate  of  Morey,  147  Cal.  495 
82  Pac.  57,  69. 

187.  Same— Same— Fraud  and  nndnc  in. 
flnence. — Action  for  recovery  of  lands  al- 
leged to  have  been  conveyed  without 
consideration  and  by  means  of  fraud  and 
undue  infiuence;  nonsuit  held  properly 
granted  where  no  evidence  offered  by  plain- 


Tit.  VUI,  du  I.]       RUIiB  AS  TO  GRANTING — SHOULD  BBS  DBNIDD.  WHE3X. 


tssi 


tiff  tended  to  show  any  fraud  or  undue  in- 
fluence connected  with  execution  of  deed. 
— SepulTeda  v.  Sepulveda,  128  Cal.  661,  662, 
€1    Pac    272. 


8«ie  Saie— Im  actloM  for  damayes 
hy  ISBition  of  eaeaptais  saa. — ^A  nonsuit  is 
properly  granted  in  an  action  against  a 
gas  company  to  recover  damagres  for  the 
destniction  of  a  building  alleged  to  have 
been  caused  by  the  ignition  of  escaping  gas, 
where  there  is  failure  to  establish  a  causal 
connection  between  the  only  facts  that  may 
be  taken  as  proved,  namely,  the  insecure 
fastening  of  the  gas  supply  pipe  and  the 
burning  of  the  building. — Union  Investment 
Co.  T.  San  Francisco  Oas  ft  Elec.  Co.,  168 
Cal.  58.  141  Pac.  807. 

199.  Evidence  in  such  an  action  that  the 
pipe  was  insecurely  fastened,  coupled  with 
proof  that  it  was  found  broken  after  the 
fire  and  that  gas  was  burning  in  the  build- 
ing during  such  conflagration,  does  not  es- 
tablish the  plaintilTs  case. — Union  Invest- 
ment Co.  V.  San  Francisco  Oas  ft  Elec.  Co., 
1C8  Cal.  M,  141  Pac  807. 

200.  A  case  is  not  made  out  by  proving 
the  defendant's  negligence  without  in  some 
way  fastening  that  negligence  to  the  injury. 
— ^Union  Investment  Co.  v.  San  Francisco 
Gas  ft  ESlec.  Co.,  168  Cal.  68,  141  Pac.  807. 


dence  and  verdict  had  been  rendered  for 
him,  evidence  would  be  held  sufllclent  to 
support  Judgment  upon  verdict. — Freese  v. 
HIbernIa  S.  ft  L.  Soc,  189  Cal.  892.  394,  73 
Pac.  172. 


asoi.  Saie  Same— In  action  open  inrrlt- 
tea  AckBOwledffmcBt  and  receipt. — A  nonsuit 
is  properly  granted  in  an  action  upon  a 
writing  acknowledging  the  receipt  of  a  sum 
of  money  payable  on  return  of  the  writing 
properly  indorsed,  where  the  answer  sets 
up  two  receipts  of  later  dates  acknowledg- 
ing pasrment  in  full  of  all  moneys  owing 
from  the  defendant  to  the  estate  of  the 
holder  of  the  writing,  and  there  is  no  denial 
by  affidavit  of  the  genuineness  or  due  execu- 
tion of  such  receipts,  or  attempt  made  on 
the  trial  to  contradict  or  explain  the  same 
by  written  or  parol  testimony. — McKenzie 
V.  Ray,  168  CaL  618,  148  Pac.  1018. 

202.  The  admission  of  the  genuineness 
^nd  due  execution  of  such  receipts  by  the 
failure  to  file  the  affidavit  of  denial  re- 
qnlred  by  section  448,  ante,  overcomes  the 
presumption  of  non-payment  arising  from 
the  possession  of  the  instrument  sued  upon. 
— ^McKensle  v.  Ray,  168  Cal.  618,  148  Pac. 
lOlS. 

203.  While  neither  an  ordinary  receipt 
nor  a.  receipt  in  full  is  conclusive  against 
all  Attack,  yet  if  uncontradicted  and  unex- 
plnined,  it  stands  as  conclusive. — McKensie 
T.  Rmt.  168  Cal.  618,  148  Pac.  1018. 

204.  8uoh  receipts  being  unquestioned  by 
the  plAlntiS  it  is  for  the  court  to  construe 
them  a-nd  to  determine  their  meaning  and 
effect. — ^IfcfKenzie  v.  Ray,  168  Cal.  618,  143 
Pac-  1018. 

ieir-   Samr-    Rnle    mm    to    granting 
—  Motion    for   nonsuit   should    be 
grajited   where  plalntlfTs   evidence   is   such 
If    case  had  gone  to  jury  on  that  evi- 


200.  Sam^— Slionld  be  denied  when. — Mo- 
tion for  nonsuit  should  never  be  granted 
where  there  is  conflict  in  evidence. — Paciflc 
MuL  L.  I.  Co.  V.  Fisher,  109  Cal.  666,  669,  42 
Pac.   154. 

207.  Motion  should  be  denied  where  evi- 
dence and  presumptions  reasonably  arising 
therefrom  are  legally  sufficient  to  prove  ma- 
terial allegations  of  complaint. — Ooldstone 
V.  Merchants'  I.  &  C.  S.  Co.,  128  Cal.  625, 
627,  66  Pac.  776.  See  De  Ro  v.  Cordes.  4 
Cal.  117,  118;  McKee  v.  Greene,  81  Cal.  418; 
Alvarado  v.  De  Cells,  64  Cal.  688;  Felton 
V.  Millard,  81  Cal.  640,  21  Pac.  633.  22  Pac. 
750;  Higgins  v.  Ragsdale,  88  Cal.  219,  23 
Pac.  816. 

208.  Motion  should  be  denied  where  there 
is  any  evidence  tending  to  sustain  plaintiff's 
case  without  passing  upon  question  as  to 
sufficiency  of  such  evidence.  —  Zilmer  v. 
Qerlchten,  111  Cal.  73,  77,  43  Pac.  408.  See 
Felton  V.  Millard,  81  Cal.  640,  21  Pac.  633, 
22  Pac.  760. 

209.  Motion  held  erroneously  granted  in 
action  upon  contract  where  evidence  en- 
titled plaintiff  to  go  to  Jury  on  issue  that 
work  was  done  in  accordance  with  require- 
ments of  contract. — Ollllam  v.  Brown,  126 
Cal.  160,  168,  68  Pac.  466. 

210.  Motion  is  properly  overruled  in  ac- 
tion to  recover  money  due  from  an  estate 
where  ground  of  motion  was  that  no  claim 
of  money  sued  for  had  been  presented  and 
that  there  was  no  evidence  to  Justify  or 
sustain  the  demand  where  defendant  ex- 
pressly admitted  that  claim  was  presented 
to  and  rejected  by  him  and  there  was  some 
evidence  sufficient  to  Justify  and  sustain 
demand. — Warren  v.  McGill,  103  Cal.  163, 
166.   37   Pac.   144. 

211.  A  motion  for  a  nonsuit  may  not  be 
granted  if  th^re  is  any  evidence  tending  to 
sustain  the  plaintiff's  cause  of  action. — Don- 
ovan V.  Kemper,  26  Cal.  App.  368,  146  Pac. 

1044. 

212.  Order  grantinc  nonsnlt— After  sab- 
mission  on  briefs* — Order  granting  nonsuit 
and  dismissing  action  after  cause  was  sub- 
mitted upon  briefs  to  be  filed,  but  granted 
before  time  for  presenting  reply  brief  had 
expired  held  harmless  where  upon  case 
made  plaintiff  was  not  entitled  to  recover. 
— ^Vincent  v.  Pacific  Qrove,  102  Cal.  405,  410, 
36  Pac.  778. 

218.  Order  refosiac  nonsnlt— Nonappeal- 
able order. — An  order  refusing  to  dismiss  an 
action  is  not  appealable  in  itself. — For- 
rester V.  Lawler,  14  Cal.  App.  171,  111  Pac. 
284. 

214.  This  rule  is  not  applicable  since  the 
amendment  of  1909  to  section  647,  post. — 
See  par.  160,  this  note. 
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21tL  Preraaiptlomi— Im  tmwov  of  JndsmeMt 
of  nonsuit,  as  of  other  judgrments,  and  noth- 
ing appearing:  in  record  inconsistent  with 
that  conclusion,  it  is  presumed  on  appeal 
that  motion  for  nonsuit  was  regrularly  made 
and  granted. — ^Hanna  v.  De  Oarmo,  140  Cal. 
172,  174.  78  Pac.  830. 

216.  Prima  facie  «amic— NoMmilt  denied 
where  made  ovt« — Motion  for  nonsuit  is 
properly  denied  where  plaintiff  has  made 
out  prima  facie  case  and  there  is  no  mate- 
rial variance  between  averments  and  proofs. 
— Chapman  v.  Neary,  115  Cal.  79,  83,  46  Pac. 
867. 

217.  If  there  is  any  substantial  evidence 
tending:  to  prove  the  facts  necessary  to 
make  a  case,  the  plaintiff  is  entitled  to  a 
trial  upon  the  merits,  and  the  motion  should 
be  denied. — ^Larson  v.  Larson,  16  Cal.  App. 
534.    116   Pac.    840. 

218.  A  defendant's  motion  for  a  nonsuit 
is  properly  denied  where  plaintiff  estab- 
lishes a  prima  facie  case. — Creditor's  Union 
v.  Lundy,  16  Cal.  App.  569,  117  Pac.  624. 

219.  Purpose  of  statins  s^oands  for  non- 
svl|— In  senemL — Party  must  state  particu- 
lar grrounds  upon  which  motion  for  nonsuit 
is  based  in  order  that  attention  of  court  and 
counsel  may  be  called  so  that  any  defects 
in  proof  may.  if  possible,  be  obviated,  and 
where  motion  does  not  specify  any  grounds 
whatever,  it  is  properly  denied. — Durfee  v. 
Seale,  189  Cal.  608.  78  Pac.  436.  See  Silva 
V.  Holland,  74  Cal.  630,  681,  16  Pac.  386. 

220.  Rule  as  to  nonsuit  in  preceding:  par- 
agraph does  not  apply  if  case  is  one  that 
can  not  be  cured,  although  attention  is  spe- 
ciflcally  called  to  defects. — Fontana  v.  Pa- 
cific C.  Co.,  129  Cal.  61,  66,  61  Pac.  680.  See 
Daley  v.  Russ,  86  Cal.  114,  117,  24  Pac.  867. 

221.  Same— Reason  of  role  is  to  afford 
opportunity  to  correct  such  defects  as  ad- 
mit of  corrections.  It  does  not  apply  where 
defects  do  not  admit  of  correction,  in  which 
case  error  in  not  specifying  ground  of  mo- 
tion is  immaterial. — Daley  v.  Russ,  86  Cal. 
114,  117,  24  Pac.  867.  See  Nightingale  v. 
Scannell,  18  Cal.  316. 

222.  <^aestlon  presented  on  motion  for 
nonsalt  is  question  of  law,  and  in  state- 
ment on  new  trial  decision  on  motion  should 
be  specified  as  error  of  law. — Donahue  v. 
Gallavan,  43  Cal.  673,  676.  See  McCreery 
V.  Everding,  44  Cal.  284;  Toulouse  v.  Pare, 
103  Cal.  261,  262,  37  Pac.  146. 

22S.  Res  adjndlcatm — Motion  to  dismiss 
on  ground  of. — A  motion  to  dismiss  on  the 
ground  that  the  answer  shows  the  cause  of 
action  pleaded  in  the  complaint  to  be  in  all 
respects  res  adjudicata,  is  not  the  proper 
practice. — Forrester  v.  Lawler,  14  Cal.  App. 
171,  111  Pac.  284. 


was   made. — Stanton    v.   Carnahan,    16    Cal. 
App.  630,  116  Pac.  889. 

226.  When  excepted  to  and  specified  as 
an  error  of  law,  may  be  reviewed  on  appeal 
as  such. — Martin  v.  Southern  Pacific  Co.,  160 
Cal.  131.  88  Pac  701. 

226.  Rlirbt  to  new  trial— As  test  on  mo- 
tion for  nonsuit. — ^Whenever  evidence  pro- 
duced by  plaintiff  so  conclusively  establishes 
defects  as  that  court  might  properly  grant 
new  trial  in  case  of  verdict  In  his  favor 
upon  like  evidence,  court  may  direct  Judg- 
ment by  way  of  nonsuit. — Goldstone  v.  Mer- 
chants' I.  &  C.  S.  Co..  123  Cal.  625,  627.  56 
Pac.  776.  See  McQuilken  v.  Central  Pac.  R. 
Co..  60  Cal.  7. 

227.  Rules  as  to  nonsuit- Same  whether 
the  trial  Is  by  court  or  by  Jury. — Freese  v. 
Hibernia  S.  ft  L.  Soc,  139  Cal.  392.  394,  73 
Pac.  172.  See  Qoldstone  v.  Merchants'  L  & 
C.  S.  Co..  123  Cal.  625,  66  Pac.  776. 

228.  Submission  of  cause- Right  pre- 
cluded by. — Plaintiff  has  not  absolute  right 
to  take  nonsuit  after  case  has  been  finally 
submitted  and  jury  has  retired,  but  might 
do  so  at  any  time  before  such  submission 
and  retirement.— Brown  v.  Harter,  18  Cal. 
76;  Heinlen  v.  Castro,  22  Cal.  100. 

229.  Truth  of  plalntllTs  evidence  admlt- 
*•*• — ^Motion  for  nonsuit  admits  truth  of 
plaintiff's  evidence,  and  every  inference  of 
fact  that  can  be  legitimately  drawn  there- 
from, and,  upon  such  motion,  evidence 
should  be  interpreted  most  strongly  against 
defendant. — Hanley  v.  California  B.  &  C.  Co 
127  Cal.  232,  237,  47  L.  R.  A.  597,  69  Pac! 
577.  See  Goldstone  v.  Merchants'  I.  &  C.  S 
Co.,  128  Cal.  625,  56  Pac.  776. 

2S0.     Variance  —  Motion    for    nonsuit    Is 
proper  method  by  which   to   raise   question 

of  variance  between  pleadings  and  proof. 

Elmore  v.  Elmore,  114  Cal.  616,  521.  46  Pac 
458. 

2«1.  Same — May  he  taken  advantage  of 
cither  by  objecting  to  admissibility  of  evi- 
dence or  by  motion  for  nonsuit,  and  de- 
fendant is  not  precluded  from  moving  for 
nonsuit  on  ground  of  variance  by  reason 
of  failure  to  object  to  admissibility  of  evi- 
dence.—Elmore  V.  Elmore,  114  Cal.  616,  521, 
46  Pac.  468  (quoting  from  Hayne  on  New 
Trial  and  Appeal,  par.  115).  See  Farmer  v 
Cram,  7  Cal.  136;  Tomlinson  v.  Monroe,  41 
Cal.  94;  Johnson  v.  Moss,  45  Cal.  515. 

^'  «?^"*^*'  ••'  erroneous  refusal  of  non- 
sult._Where  the  defendant  proceeds  and 
supplies  the  defect  of  proof  relied  upon 
in  his  motion  for  a  nonsuit,  after  denial 
thereof,  he  is  held  to  waive  whatever  error 
was  committed  in  such  denial.— Lowe  v  San 
Francisco  &  N.  W.  R.  Co.,  154  Cal.  57*6,  98 
Pac.  678.  '   " 


224.     Review  on  appeal — In  general. — The  238.     l^ord    "trial"— As    used    In        <^i 

appellate  court  is  limited  in  its  considera-  148,   Practice  Act.   means   determination    nn 

tion   of   the   propriety   of  a   nonsuit   to   the.  findings  in  case.— Hancock   D    Co    v    Br    i 

particular  grounds   upon  which  the  motion  ford,  18  Cal.  637.                                        '  ^rau- 
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VIL       DISMISSAL     BY     COURT  — AFTER 
VERDICT   OR  SUBMISSION—ON   NEG- 
LECT TO  DEMAND  ENTRY— SUB- 
DIVISION 6   [REPEALED]. 


Editorial  Notei  Section  581  formerly 
contained  two  more  subdivisions,  num- 
bered respectively  (  and  7.  In  its  present 
amended  form  both  these  subdivisions  have 
been  eliminated,  and  the  point  in  subdivi- 
sion 6  is  covered  by  section  664,  post,  as 
amended  in  1907;  but  there  is  not  a  place  In 
the  annotation  to  that  section  into  which 
the  decisions  made  under  subdivision  6  will 
fit,  and  for  that  reason  they  are  retained 
in  this  place.  They  may  have  some  value, 
and  for  that  reason  are  retained.  Whatever 
interest  or  value  they  may  have  is  thousrht 
to  be  purely   antiquarian. 


SaMc^Sabdlvlslon  7  was  amplified 
and  re-enacted  as  section  581a.  and  the  de- 
cisions of  the  court  made  under  the  old 
subdivision  7  still  have  a  practical  inter- 
est and  value,  and  will  be  found  collected 
in  Part  II  In  the  note  to  section  581a,  post. 


Constmctlos  of  sabdlvlsloii 
Liid«tOT7»  and  authorizes  discretionary 
power  of  court  in  arrantlng:  or  denying:  mo- 
tion to  dismiss  action  for  cause  therein 
mentioned,  and  dismissal  will  not  be  dis- 
turbed except  for  apparent  abuse  of  such 
power. — Neilhaus  v.  Morgran,  5  Cal.  Unrep. 
S91.  45  Pac.  255,  266;  Rosenthal  v.  McMann, 
93  Cal.  505,  29  Pac.  121;  In  matter  of  Mc- 
Devitt,  95  Cal.  17,  30  Pac.  101;  Jones  v. 
Chalfant,  3  Cal.  Unrep.  585,  31  Pac.  257, 
2»8;  Marshall  v.  Taylor,  97  Cal.  422,  32  Pac. 
515. 

237.  Subdivision  6  of  this  section  is  not 
mandatory,  and  If  it  were,  would  not  au- 
thorize dismissal  of  action,  showingr  no 
neglect  on  part  of  plaintfflT. — Marshall  v. 
Taylor,  97  Cal.  422,  425,  82  Pac.  515.  See 
Rosenthal  v.  McMann,  93  Cal.  505,  29  Pac. 
121. 

238.  This  subdivision  of  section  does  not 
confer  on  plaintiff  absolute  riffht  to  dismis- 
saL— Jones  v.  Chalfant,  3  Cal.  Unrep.  585, 
31  Pac.  257,  258. 


DIrecilBS  Jory  as  to  verd^t. — Court 
is  Justified  in  tellingr  Jury  what  verdict 
should  be  where  there  Is  nothingr  to  be  de- 
termined in  case  except  question  of  law. — 
Jones  V.  Chalfant,  3  Cal.  Unrep.  586,  31  Pac. 
257,  268. 

SM.  Defendant  ^rho  falls  to  demand  non- 
•ntt-^Ket  In  default  under  this  subdivision. 
Ii  is  his  prlvilegre  and  right,  althougrh  he 
can  obtain  nonsuit,  to  demand  instead  regru- 
^T  iudsroent  on  merits.-^San  Jose  R.  Co.  v. 

San  Jose  L.  &  W.  Co..  126  Cal.  322,  324.  58 

Pac.  824. 

ML    Dtemlssnl    bceanse    of    neslect,    and 

whether  neglect  be  such  as  to  warrant  and 
Justify  dismissal,  is  subject  to  review  on 
tppeal.~San  Jose  R.  Co.  v.  San  Jose  L.  &  W. 
Co..  128  CaL  322,  824.  58  Pac.  824. 


242.  Fnllare  to  obtain  entry  of  Jndsmept 
^Presumed  to  be  reanlt  of  nesllsence  of 
clerk,  and  not  of  defendant,  where  defend- 
ant did  not  negrlect  to  demand  that  Judgr- 
ment  be  entered  in  propert  time>  allhougrh 
it  did  not  appear  that  defendant  paid  or 
tendered  to  clerk  fee  for  entry,  and  where 
it  did  not  appear  that  he  did  not  do  so. — 
Jones  V.  Chalfant.  3  Cal.  Unrep.  585,  31  Pac. 
257,  258. 

243.  Where  such  failure  was  not  due  to 
wantonness  or  indifference,  but  to  inad- 
vertence and  inexperience,  and  the  result 
was  unproductive  of  injury  but  rather  of 
benefit  to  the  party,  it  is  unhesltatingrly 
held  that  a  dismissal  which  deprives  a  liti- 
grant  of  the  just  fruits  of  the  Judgrment  is 
inequitable,  and  an  abuse  of  discretion  by 
the  court. — Rickey  Land  etc.,  Co.  v.  Glader, 
153  Cal.   181,  94  Pac.  768. 

244.  Same— Instance  of  nbvse  of  diacrc- 
tlon. — Where  a  case  was  fully  and  elabo- 
rately heard  upon  its  merits,  and,  after 
three  weeks'  trial,  Judgrment  was  ordered 
for  plaintiff,  and  detailed  flndingrs  and  con- 
clusions prepared,  sigrned  and  filed,  but, 
owingr  to  the  inadvertence  of  a  youn^  and 
inexperienced  attorney,  acting  in  the  ab- 
sence of  his  father,  chief  counsel  for  plain- 
tiff, Judgrment  was  not  entered,  and  no 
request  therefor  made  within  six  months, 
facts  first  coming^  to  the  knowledgre  of 
plaintiff's  counsel  with  the  notice  of  motion 
to  dismiss,  it  was  an  abuse  of  discretion  to 
grrant  the  motion  to  dismiss. — Rickey  Land 
A  C.  Co.  V.  Glader,  153  Cal.  180,  94  Pac.  768. 

245.  Intention  of  leslslntare  ^  Amend- 
ment to  subdivision  6»  which  took  effect 
May  9,  1885,  was  intended  by  legislature  to 
apply  to  existing:  verdicts  unless  there  were 
six  months'  negrlect  after  taking  effect  of 
act.  It  was  not  intention  to  make  provi- 
sion apply  to  cases  where  six  months  had 
already  expired  when  act  took  effect.  — 
Gardner  v.  Tatum,  77  Cal.  458,  459,  19  Pac. 
879. 

246.  Judgment  of  nonanlt^Conrt  la  not 
avtiiorlacd  to  enter  Judgrment  of  dismissal, 
under  subdivision  6  of  this  section,  in  case 
submitted  to  its  decision  for  more  than  six 
months  before  by  determining:  that  "de- 
fendant is  entitled  to  nonsuit  and  that  de- 
fendant has  failed  to  demand  nonsuit  for 
more  than  six  months,"  and  thereupon  or- 
dering: and  adjudg:ing:  that  "nonsuit  be 
g:ranted  and  that  action  be  dismissed,"  as 
under  this  subdivision  party  is  not  in  de- 
fault in  case  submitted  on  merits  In  falling: 
to  demand  nonsuit  or  in  falling:  to  have 
Judgment  entered  for  more  than  six  months. 
— San  Jose  R.  Co.  v.  San  Jose  L.  &  W.  Co., 
126  Cal.  322,  324,  58  Pac.  824. 

247.  Jurisdiction  of  court— Not  lost  by 
failure  to  enter  Judvment  as  prescribed  by 
section  664,  post,  or  by  failure  of  clerk  to 
perform  his  duty.  Only  penalty  provided 
for  such  case  is  to  be  found  in  subdivision  6 
of  this  section,  which  authorizes  court  to 
dismiss  action  where»  for  six  months  Ffier 
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verdict  or  final  submission,  j^arty  entitled  to 
5udgrment  neglects  to  have  same  entered. — 
Waters  v.  Dumas,  76  Cal.  66S,  666,  17  Pac. 
685. 

248.  IfaMe  pro  tune  |adffmeiit« — Rule  Is 
that  where  court  has  actually  rendered 
Judgment,  but  same  has  not  been  entered 
on  record,  whether  In  consequence  of  neg- 
lect of  court  or  neglect  or  misprision  of 
clerk,  order  may  be  made  that  Judgment 
rendered  be  entered  nunc  pro  tunc,  and  this 
may  be  done  without  expiration  of  term,  in 
this  state,  after  expiration  of  six  months. 
—Marshall  v.  Taylor,  97  Cal.  422,  426,  SS 
Pac.  516. 

248.  Party  la  not  gnllty  of  negUveneo 
when  he  pays  clerk  fees  for  entry  of  Judg- 
ment and  requests  him  to  enter  it,  and 
understands  from  clerk  that  such  Judgment 
would  be  entered  as  requested;  and  where 
he  supposed  Judgment  had  been  entered,  as 
requested,  and  had  no  intimation  that  same 
had  not  been  done  until  service  of  notice 
of  general  motion  to  dismiss. — Gardner  T. 
Tatum,  77  Cal.  468,  460,  19  Pac.  879. 

250.  Provision  of  original  section  pro- 
viding for   dismissal,   where   plaintiff   neg- 


lected to  have  Judgment  entered  for  more 
than  six  months,  held  not  mandatory. — Ros- 
enthal V.  McMann,  9S  Cal.  606,  611.  29  Pac. 
121. 

261.  Rale  estaMlshed  by  statnte  under 
subdivision  6  applies  to  cases  where  party 
has  been  guilty  of  negligence. — Gardner  v. 
Tatum,  77  CaL  468,  460,  19  Pac.  879. 


Spcelal    proeeodlng^-Dlsnilasal    In. — 

As  to  proceeding  under  section  1664,  post, 
being  special  proceeding  and  not  civil  ac- 
tion requiring  entry  of  Judgment  in  Judg- 
ment-book, and  not  attempted  dismissal 
under  subdivision  6  of  this  section,  as  pen- 
alty for  omission  to  demand  and  have 
Judgment  entered  for  more  than  six  months. 
—See  In  matter  of  Blythe,  110  CaL  226,  227, 
42   Pac.   641. 

25S— .VerlHd  order  to  clerk  to  enter  Jndg- 
mcnt  in  order-book  kept  merely  for  con- 
venience of  clerk,  does  not  constitute 
neglect,  where  law  does  not  require  such 
book  to  be  kept,  and  where  party  pays 
clerk,  who  accepts  fees  for  entering  Judg- 
ment and  promises  to  enter  it. — Gardner  v. 
Tatum,  77  Cal.  468,  460,  19  Pac.  879. 


§681a.  DISBOSSAL  FOB  FAILUBE  TO  SEBVE  SUMMONS,  WHEN.  BT 
COUBT  OF  OWN  MOTION.  No  action  heretofore  or  hereafter  commenced 
shall  be  further  prosecuted,  and  no  further  proceedings  shall  be  had  therein, 
and  all  actions  heretofore  or  hereafter  commenced  must  be  dismissed  by  the 
court  in  which  the  same  shall  have  been  commenced,  on  its  own  motion,  or  on 
motion  of  any  party  interested  therein,  whether  named  in  the  complaint  as  a 
party  or  not,  unless  summons  shall  have  issued  within  one  year,  and  all  such 
actions  must  be  in  like  manner  dismissed,  unless  the  summons  shall  be  served 
and  return  thereon  made  within  three  years  after  the  commencement  of  said 
action. 

[Appearance  without  service — ^Prosecution.]  But  all  such  actions  may  be 
prosecuted,  if  appearance  has  been  made  by  the  defendant  or  defendants, 
within  said  three  years  in  the  same  manner  as  if  summons  had  been  issued  and 
served;  provided, 

[Exception  in  partition  and  conflicting  claims  to  property.]    That,  except 

in  actions  to  partition  or  to  recover  possession  of,  or  to  enforce  a  lien  upon, 

or  to  determine  conflicting  claims  to,  real  or  personal  property,  no  dismissal 

shall  be  had  under  this  section  as  to  any  defendant  because  of  the  failure  to 

serve  summons  on  him  during  his  absence  from  the  state,  or  while  he  has 

secreted  himself  within  the  state  to  prevent  the  service  of  summons  on  him. 

History:     Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  712,  Kerr's  SUts.  and  Amdts.  1906-7,  p.  446. 


DISMISSAL  rOB  FAILURB  TO  SBBVE 

SUMMONS. 

I.  Decisions  TJndke  Present  Sbotion,  1-86. 

II.  DEasiONS  Under  Former  Subdivision  7 
OF  Section  581,  37-88. 

L  Decisions  Under  Present  Section. 
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1.  Editorial  Note. 

2.  Commencement  of  time. 

3.  Construction  of  aection — ^Ab  imposing 

duty  to  dismiss. 

4.  Same — As  to  object. 

5.  Same — ^Discretion  of  court  to  dismiss 

before  expiration  of  time. 


Tit.  Till,  Ck.  I.] 


failure:  to  serve  SfTMlIONS — DISMISSAL. 


•  SSla 


8.  Contraetnal  limitation  of  action — ^Bea- 
Bonableness  of — Failure  to  serve  sum* 
Dions  within. 

7.  CroBB-eomplaint — Failure  to  serve  sum- 
mons. 

9-20.  Delay  in  serving  summons — ^Dismissal 
of  action — ^Provision  mandatory. 

21.  Same  —  Same  —  Action  involving,  real 

estate. 

22.  Same — Same — ^Excuses  justifying  fail* 

ure  to  serve. 

23.  Belay  in  returning  summons  for  three 

years — Appearance  to  move  dismit- 
sal— General  appearance. 

24.  Same — Construed. 
25*27.  Dismissal — In  generaL 

28,29.  Discretionary  power  of  eourt. 

30.  Filing  of  appearance. 

31.  Justices'  court — Not  applicable  to. 

32.  Order  of  dismissal — ^Final  judgment. 

33,34.  Power  of  court  to  dismiss  action — II 
general. 

35.  Same — Inherent  power  of  court. 

36.  Waiver  of  right  to  dismiss. 

IL  DeOSIONS   tJNDEB   FOBMSft   SUBDIVISION    7 
OF  &ECTION  581. 

37.  Amendment   of    1889 — ^Legislative   in- 

tent. 

38.  Same — Same — Amendment  of  1889,  is 

in  no  sense  prohibitory. 

39.  Same — Same  —  Before  amendment  of 

subdivision  7. 

40.  Same  —  Same  —  Declaration  that  ''no 

further    proceeding    shall    be    had 
therein. ' ' 

41.  Same — ^Legislative  will  in  amendment 

of  1889. 

42.  Same — ^Mandatory  provision  of  statute. 

43.  Same — Pending  suits. 

44.  Same — ^Provisions  contained  in  subdi- 

vision 7  as  added  in  above  section. 

45.  Authority   to   dismiss    for   laches — In 

general. 

48.  Same — Code  does  not  mean  that  plain- 
tiff may  have  full  time  mentioned  in 
subdivision  7. 

47.  Death  of  party  within  year — And  be- 

fore summons  served. 

48.  Defendant's  right  to  dismissal  of  ac- 

tion— Absolute,  when. 

49.  Belay  in  serving  summons — ^Discretion 

of  court. 

50.  Same — ^Delay  reasonably  accounted  for. 

51.  Same  —  Discretion  of  court  —  Deter- 

mined upon  circumstances. 

52.  Same — Same — ^Dismissal  of  action  held 

proper. 

53.  Same — Same — ^Not  capricious  or  arbi- 

trary, 

54.  Same — Qround  not  mentioned  in  stat- 
ute. 


55.  Same — Inquiry  as  to  abuse  of  discre- 

tion. 

56.  Same — ^Leave  to  amend,  effect  of. 

57.  Same— Service    of   summons  prior   t6 

amendment  of  1889. 

58.  Same — Same — Imperative  duty. 

59.  Same— Want  of  prosecution — Power  of 

court  to  dismiss. 

60.  Same — Same — Independent  of  statute. 

61.  Dismissal  of  action — As  to  defendants 

not  appearing. 

62, 63.  Entry  of  appearance — ^Not  filed  within 
three  years — ^Dismissal  error,  when. 

64.  Same— Same — ^Excusable  delay. 

65.  Same — Same — Mandatory  provision. 

66.  Express   waiver   of   benefit   of   provi- 

sions of  section,  subdivision  7. 

67.  Foreclosure— Against  heirs  of  deceased 

mortgageor  —  Administrator     subse- 
quently appointed. 

68.  Judgment  of  dismissal  —  Modified  on 

appeal,  when. 

69.  Jurisdiction — Appearance  by  personal 

representative. 

70.  Same — Stipulation  for  appearance. 

71.  Same — ^Voluntary  appearance. 

72.  Neglect  of  clerk — To  register  order  of 

dismissal. 

73.  Order  —  Dismissing    action  —  Is    final 

judgment. 

74.  Same — ^Vacating  judgment  of  dismissal 

— ^When  proper. 

75,  76.  Presumption — Are  in  favor  of  correct- 
ness of  court's  action. 

77.  Statute — Imposes  penalty  of  dismissal 

in  all  cases,  when. 

78.  Stipulation — ^As  to  delay. 

79.  Same — As  to  judgment. 

80.  Same — Statute  does  not  limit  right. 

81.  Same — Virtual  appearance. 

82.  Successor  in  interest  of  deceased  de- 

fendant. 

83.  Validity    of    judgment  —  Affidavit    of 

publication  of  summons. 

84,85.  Verbal  solicitations  for  continuance — 
Verbal  authority  to  ''take  judgment 
at  any  time" — Not  an  appearance. 

86.  Words    ''and     served    and    returned 

thereon  made" — Refer  to  summons. 

87.  Same — Same — Amendment    of    1895 — 

Intended  to  make  legislative  intent 
free  from  ambiguity. 

88.  Writ  of  prohibition — When  granted. 

Aa  to  dlsmlsaal  fey  part  of  plaintiffs  after 
llndlBKa  and  |adirBient»  see,  ante,  {  681,  note 
Part  II. 

I.  DECISIONS  UNDER  PRESENT  SECTION. 

1.  Editorial  Ifotet  This  section  was  for- 
merly subdivision  7  of  section  681,  ante, 
but  by  amendment  of  1907  the  subdivision 
was   taken    out   of   that   section,   amplified. 
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and  enacted  as  the  above  section.  All  the 
decisions  under  the  section  as  it  now  stands 
are  found  in  Part  I  of  this  note:  all  deci- 
sions under  subdivision  7  of  section  581 
lare  collected  in  Part  II  of  this  note. 

2.  CommencemeMt  of  time. — This  section 
does  not  allow  three  years  within  which 
to  serve  and  make  return  of  the  summons 
from  the  expiration  of  the  one  year  within 
which    the    summons    must    be    Issued.      It 

/  must  be  served  and  returned  within  three 
years  after  the  commencement  of  the  ac- 
tion.— Bernard  v.  Parmelee,  €  Cal.  App.  637, 
645,  92  Pac.   668. 

3.  CoBstmetloM  of  acetlon^As  Impoains 
doty  to  dIamlMi. — This  section  Imposes  upon 
the  court  the  duty  of  dismissiB^r  an  action 
unless  the  summons  shall  be  served  and 
return  made  within  three  years  after  the 
commencement  of  the  action,  unless,  as 
provided  in  the  exception  thereto,  the  fail- 
ure was  due  to  the  fact  that  the  defendant 
secreted  herself  within  the  state  to  avoid 
service   of   summons   or  was   absent  there- 

^  from.  Proof  that  she  secreted  herself  to 
avoid  such  service  mlerht  be  made  to  avoid 
dismissal;  but  where  the  evidence  was  con- 
flicting: on  that  question,  the  flndingr  of  the 
court  that  she  did  not  so  secrete  herself 
must  be  deemed  conclusive,  and  the  order 
of  the  court  dismissing  the  action  can  not 
be  disturbed. — ^Wilson  v.  Leo,  19  Cal.  App. 
798,   796,   127   Pac.  1048. 

4.  Same— As    to    object. — The    object    in- 


are  final  and  bindingr  on  all  agrents  unless 
written  objection  filed  within  ten  days  after 
the  rendering  of  said  statement  and  that 
no  suit  should  be  brought  against  the  firm 
on  any  accounts  rendered  after  the  elapse 
of  six  months  from  the  date  of  rendering 
the  same  and  the  agent  delayed  bringing 
suit  beyond  the  six-month  period  on  the 
arround,  as  alleged  that  he  was  waiting  until 
defendants  had  counts  within  the  time  suf- 
ficient to  Justify  proceeding  by  attachment, 
the  court  held  that  the  six-month  limita- 
tions was  not  unreasonable,  and  that  the 
delay  beyond  that  period  entitled  the  de- 
fendant to  a  dismissal  of  the  cause  of  ac- 
tion on  the  ground  that  the  period  *  of 
limitation  had  expired. — Beeson  v.  Schloss, 
188  Cal.  618,  192  Pac.  292. 

7.  Crosa-eomplalnt  ^  Failure  to  aerre 
■nminoBa. — Under  the  provisions  of  section 
442,  ante,  as  amended  in  1909  requiring  the 
service  of  a  summons  on  a  cross-complaint 
do  not  have  an  effect  of  making  applicable 
the  above  section  where  such  summons  is 
not  issued  and  served  upon  such  cross-com- 
plaint.— Seaman  v.  Superior  Court,  183  Cal. 
47,  190  Pac.  441. 

8.  Delay  In  serTliig  ■amniOBs.— Dlsmiaaal 
of  actloB  —  ProvlaloB  mandatory.  —  Under 
above  section  as  enacted  in  1907  (Stats. 
1907,  p.  712),  it  is  mandatory  upon  the  court 
to  dismiss  an  action  where  the  summons  has 
not  been  issued  within  one  year,  or  served 
and  returned  within  three  years;  but  this 
does   not  affect   the  discretionary  power   of 


tended  to  be  attained  by  the  above  section  ythe  court  to  dismiss  for  undue  delay  in  is- 
is,  obviously,  to  compel  reasonable  diligence  w  suing  or  serving  summons,  even  though  the 
in  the  prosecution  of  an  action  after'  it  has 
been  commenced,  and  thus  afford  the  party 
or  parties  against  whom  it  is  brought  an 
opportunity  to  present  such  evidential  sup- 
port to  any  defense  he  or  they  may  have 
thereto  as  may  be  available  at  the  time  the 
action  is  instituted,  but  it  may  be  lost  or 
destroyed  through  the  death  of  witnesses 
or  otherwise  before  the  action  is  brought 
to  issue  by  reason  of  an  unreasonably  long 
delay  in  serving  the  defendant  or  defend- 
ants with  appropriate  legal  process  notify- 
ing him  or  them  of  the  pending  of  the  ac- 
tion.— People  V.  Kings  County  Development 
Co.,  —  Cal.  App.  — ,  191  Pac.  1004. 

6.  Same— 'Diaeretioii  of  court  to  dismiss 
before  expiration  of  time.  —  This  section 
merely  fixes  a  limit  beyond  which  the 
court's  discretion  can  not  go,  and  does  not 
prevent  dismissal  before  the  expiration  of 
the  time. — Watterson  v.  Hillside  Water  Co., 
42  Cal.  App.  364,  183  Pac.  592. 

6.  Contractual  limitation  of  actlon^Rea- 
Monableneaa  of— Failure  to  serve  summons 
within. — In  a  case  in  which  a  sales  agent 
enters  into  a  contract  with  his  firm,  it  being 
stipulated  that  the  place  of  the  contract 
was  the  effective  office  of  the  firm  at  Balti- 
more, Maryland,  that  of  statements  ren- 
dered by  the  firm  to  agents  as  to  commis- 
sions earned,  should  be  deemed  correct  in 
all    particulars,   and   to    be   so   accepted   as 


delay  has  been  for  a  shorter  period  than 
that  named  in  the  statute. — Witter  v. 
Phelps.  168  Cal.  655,  126  Pac.  598. 

9.  The  defendants  in  a  suit  to  quiet 
title,  by  filing  their  answers,  waive  any 
laches  predicated  upon  the  ground  of  fail- 
ure on  the  part  of  the  plaintiff  to  prosecute 
the  action  prior  to  the  filing  of  the  answers, 
and  after  filing  their  answers  the  only 
showing  of  fact  which  the  defendants  are 
entitled  to  make  or  have  considered  by  the 
court  in  support  of  a  motion  of  dismissal 
is  the  plaintiff's  neglect  in  prosecuting  the 
case  after  the  date  of  such  filing. — John- 
ston V.  Baker.  167  Cal.  260,  139  Pac.  86. 

10.  Where  evidence  was  presented  suf- 
ficient to  support  the  conclusion  that  the 
summons  had  never  been  served  and  de- 
fendant had  never  appeared  in  the  action, 
though  it  had  been  commenced  more  than 
five  years  before  the  making  of  t!ie  motion 

^o  dismiss,  and  the  fact  was  established  to 
the  satisfaction  of  the  court  it  was  not 
only  the  right  but  the  plain  duty  of  the 
court  to  dismiss  the  action. — McColgan  v. 
Piercy,  17  Cal.  App.  162,   118  Pac.  957. 

11.  The  above  section  makes  it  manda- 
tory upon  the  court  to  dismiss  an  action 
where  summons  has  not  been  served  and 
return  thereon  made  within  three  years 
after  the  commencement  of  the  action,  but 
♦he  court  may,   In  the  exercise  of  a  sound 
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Judicial  discretion,  dismiss  an  action  before 
the  expiration  of  the  three  years,  if  there 
has  been,  under  the  circumstances  of  the 
case,  an  unreasonable  delay  in  its  prosecu- 
tion.— Caldwell  v.  Regrents  of  University  of 
California,  23  Cal.  App.  29.  136  Pac.  371. 

12.  Where  an  action  is  brougrht  to  quiet 
title  to  land  ten  years  after  an  alleged  void 
foreclosure  sale,  and  a  lis  pendens  is  filed 
at  the  time  of  the  commencement  of  the 
action,  it  is  not  a  sufficient  excuse  for  a 
delay  of  nineteen  months  in  servingr  sum- 
mons that  the  plalntifT  required  that  time 
to  raise  the  amount  of  money,  for  which 
the  sale  was  made,  to  tender  to  the  de- 
fendant,   but    which    he    claims    he    is    not 

"^  legally  or  equitably  obllgred  to  pay.  The 
court  does  not,  therefore,  abuse  its  discre- 
tion in  dismlssingr  the  action  on  the  grround 
of  unreasonable  delay  in  Its  prosecution. 
— Caldwell  v.  Regrents  of  University  of  Cali- 
fornia, 23  Cal.  App.  29,  136  Pac.  731. 

13.  A  party  brlngringr  an  action  should 
be  prepared,  when  he  files  his  complaint,  if 
he  is  proceeding:  in  grood  faith,  to  meet,  as 

^  iKT  as  he  is  able  to,  every  requirement 
which  the  nature  and  circumstances  of  the 
action  and  the  averments  of  the  complaint 
call  for. — Caldwell  v.  Regents  of  University 
of  California,  23  Cal.  App.  29,  136  Pac.  731. 

14.  The  mere  makingr  and  presentation 
of  a  motion  to  dismiss  an  action  upon  the 
ground  of  unreasonable  delay  in  the  serv- 
ice of  summons  is  not  a  greneral  appearance 
of  the  defendant  which  subjects  him  to  the 

^  jurisdiction  of  the  court  for  all  of  the  pur- 
poses of  the  action. — ^Anderson  v.  Nawa,  26 
Cal.  App.  151,  143  Pac.  555. 

15.  It  is  not  an  abuse  of  discretion  to 
dismiss  an  action  brougrht  by  the  bank 
commissioner  against  the  stockholders  of 
an  Insolvent  bankingr  corporation  on  behalf 
of  its  creditors,  for  a  delay  of  two  years 
and  ten  months  in  serving^  summons  on  the 
moving  defendant,  where  it  appears  that  the 
summons  could  have  been  served  at  all 
times  without  any  difBculty,  althougrh  it  is 
made  to  appear  in  opposition  to  the  motion 
that  during:  all  of  such  period  the  plaintiff 

^  was  actively  engragred  in  an  investigation  of 
the  bank's  assets,  which,  if  successful, 
would  thereby  reduce  the  defendant's  li- 
ability as  stockholder. — Anderson  v.  Nawa, 
25  Cal.  App.  151,  143  Pac.  555. 

IC.  The  fact  that  the  delay  in  the  service 
of  summons  did  not  operate  to  deprive  the 
d(-fendant  of  any  defense  which  he  may  have 
bad  to  the  action  will  not  suffice  to  excuse 
^  wch  delay. — Anderson  v.  Nawa,  25  Cal.  App. 
151.  143  Pac  555. 

17.    The   dismissal    of   an   action   because 
of  unreasonable  delay  in  the  service  of  sum- 
mons may  be  made  without  regrard   to   the 
^merits  or  demerits  of  the  cause  of  action; 
the  motion  is  srranted  as  to  a  meritorious 
cause  of  action   as  well  as  to  one  without 
mtfHt.  because  in  either  case  there  has  been 
a  failure  upon   the  part  of  the  plaintiff  to 


use  the  dlligrence  which  the  law  reqttti  ?s  to 
make  an  end  of  lltigratlon. — Anderson  v. 
Nawa,  25  Cal.  App.  151,  143  Pac.  355. 

18.  The  state  bank  commissioner,  in. his 
action  to  enforce  the  liability  of  stockhold- 
ers of  an  insolvent  bank  on  behalf  of  its 
creditors,  is  not  Invested  with  the  sover- 
eignty of  the  state,  and  can  not,  on  motion  ^^ 
by  a  defendant  to  dismiss  the  action  for 
delay  in  serving:  summons,  invoke  the  rule 
that  laches  can  not  be  imputed  to  the  state. 

— Anderson  v.  Nawa,  25  Cal.  App.  151,  143 
Pac.   555. 

19.  The  difficulty  of  locating:  some  of  the 
defendants  in  such  an  action  Is  not  a  suffi- 
cient excuse  for  delay  in  the  service  of 
process  upon  a  defendant  whose  where- 
abouts is  known.  The  liability  of  such 
defendant  as  a  stockholder  is  primary  and 
independent,  and  in  no  sense  and  to  no  ex- 
tent dependent  or  contingent  upon  the  11a-  ^ 
bility  of  the  remaining:  defendants,  and  the 
court  in  its  discretion  migrht  render  a  sev- 
eral Judg:ment  agrainst  him   without  regrard 

to  the  liability  of  the  remaining:  defendants, 
and  reg:ardles8  of  whether  or  not  any  or  all 
of  them  have  been  served  with  process. — 
Anderson  v.  Nawa,  25  Cal.  App.  151,  143  Pac. 
555. 

20.  Where  summons  in  an  action  broug:ht 
in  a  federal  court  is  issued  by  the  clerk 
within  one  year  after  the  complaint  has 
been  filed,  the  action  will  not  be  dismissed 
because  the  summons  is  not  placed  in  the 
hands  of  the  marshal  for  service  until  after 
the  expiration  of  the  year. — Perris  Irr.  Dist. 
V.  Turnbull,  215  Fed.  562. 

21.  Same^Same— Actloa  lavolvliis  real 
estate. — Where  the  record  title  to  real  prop- 
erty is  challeng:ed  by  an  action  at  law  or 
a  suit  in  equity,  it  is  the  duty  of  the  plain- 
tiff to  act  with  all  proper  dillg:ence  in  bring:- 
ing:  the  question  to  issue  in  the  court,  so 
far  as  It  is  within  his  power  to  do  so,  and 
when  he  does  not  do  so  for  a  long*  period 
of  time — that  is  to  say,  where  he  fails,  for 
what  appears  to  be  an  unreasonable  lengrth 
of  time,  legrally  to  notify  the  party  upon 
whose  title  he  has  thus  made  an  assault  t^ 
that  he  has  done  so— ^he  should  not  be  ex- 
cused for  his  neglect,  where  he  is  called 
upon  to  account  for  it,  except  upon  a  show- 
ing: of  the  most  satisfactory  and  conclusive 
character. — Caldwell  v.  Reg:ents  of  Univer- 
sity of  California,  23  Cal.  App.  29,  136  Pac. 
731. 

22.  Same — 8ame^.-E:xcase«  Justifying  fall- 
are  to   serve. — A  motion   to  dismiss   an   ac- 
tion, made  for  want  of  service  of  summons, 
may    be    successfully    resisted    by    showing:       . 
that    the    defendant    was    absent    from    the  ^ 
state    or    had    concealed    herself    to    avoid  « 
service. — Wilson   v.   Leo,    19    Cal.    App.    793, 
127  Pac.  1043. 

28.  Delay  la  retnrnlns  sninBionB  for  three 
yeara-^ Appearance  to  move  dIsinfMsai— Gen- 
eral appearance. — In  a  case  in  which  a  sum- 
mons   has    not    been     served     or    returned 
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within  the  three-year  period  required  by 
the  provisions  of  the  above  section  an  ap- 
pearance to  move  dismissal,  whether  treated 
as  a  areneral  or  special  appearance,  after 
the  expiration  of  the  three-year  period  pro- 
vided the  court  upon  motion  is  required  to 
dismiss  the  action. — Bellingrham  Bay  Lum- 
ber Co.  Y.  Western  Amusement  Co.,  S5  CaL 
App.  516,  170  Pac  6Sa. 


SO.  FUlBir  of  appearaace. — ^Thla  section 
does  not  require  written  notice  of  appear- 
ance by  the  defendant  to  be  filed  within 
three  years.  If  the  defendant  grives  to  the 
plaintiff  written  notice  of  his  appearance 
within  the  three  years  it  is  sufficient  and 
equivalent  to  a  service  and  return  of  the 
summons. — ^Anslo-California  Bank  v.  Qris- 
wold,  16S  CaL  692,  696,  96  Pac.  S58. 


A 


Same— CoBStrnea    to    apply    only    to  «*•    J«stlees^  eo«rt— Not  appUeable 

ending  acUons  that  have  never  been  tried.  The  provisions  of  this  section  do  not  apply 
ind  not  to  apply  to  actions  that  have  »one  to  actions  prosecuted  in  the  Justices'  courts, 
to  Judgment.— Jones  v.  Ounn,  149  CaL  694,  •/*•   section   890    Is   upon   the   same   subject- 


87   Pac.   577. 


—In    v^neraL — ^In    a 

case  in  which  a  summons  is  served  before 
three  years  but  the  return  is  delayed  until 
after  three  years,  the  cause  must  be  dis- 
missed under  the  provisions  of  the  penalty 
in  the  above  section,  for  the  reason  that 
the  court  is  deprived  of  jurisdiction  to  take 
any  other  action  than  to  dismiss  the  cause, 
and  this  is  true  whether  one  day  or  many 
years  elapse  before  attention  is  called  to 
the  subject. — Bellinsham  Bay  Lumber  Co. 
V.  Western  Amusement  Co.,  S5  CaL  App. 
615,  170  Pac.  6S2,  following  Modoc  Land 
Co.  V.  Superior  Court,  128  Cal.  266.  60  Pac. 
848. 

26.  Where  plaintiff.  In  an  action  to  fore- 
close a  street-assessment  lien  fails  to 
cause    return    of    summons,    with    proof    of 

/service,  to  be  made  within  three  years,  the 
court  is  deprived  of  Jurisdiction  to  take 
any  other  action  than  to  dismiss  the  case. 
— Ransome-Crummey  Co.  v.  Wood,  40  Cal. 
App.   866,   180  Pac.   961. 

27.  The  court  may  dismiss  the  action 
without   notice   and   on    its    own   motion. — 

^Ransome-Crummey  Co.  v.  Wood,  40  Cal. 
App.  S65,  180  Pac.  961. 


matter  and  applicable  specially  and  only  to 
Justices'  courts. — ^^ubbard  v.  Superior  Court, 
9  Cal.  App.  166,  168,  98  Pac.  S94. 


Order  of  AlamlsBal— Final   JadsBteBt. 

—An  order  of  dismissal  under  the  provi- 
sions of  the  above  section  is  a  final  Judg- 
ment, in  view  of  the  provisions  of  section 
581,  ante. — Boyer  v.  City  of  Loni^  Beach,  — 
CaL  App.  — i  191  Pac.  S6,  applylngr  the  doc- 
trine in  Marks  v.  Keenan,  140  CaL  3S,  73 
Pac.  761. 


Power  of  eonrt  to  dlsml—  actios — 
In  seaemL — The  trial  court  has  power  to 
dismiss  for  undue  delay  In  issuinar  or  serv- 
ingr  summons  even  thougrh  the  delay  has 
^^en  for  a  shorter  period  than  that  which 
fives  the  defendant  an  absolute  rigrht. — 
Mori  V.  Mori.  171  Cal.  79.  151  Pac.  1186. 
See  par.  69,  this  note. 

84.  In  an  action  to  cancel  a  lease  which 
had  some  nine  years  to  run  when  the  com- 
plaint  was  filed,  no  abuse  of  discretion  is 
committed  in  dismissing  the  action  for  a 
delay  of  somethingr  over  twenty-one  months 
in  serving:  the  summons,  where  the  sole 
reason  for  the  delay  was  the  pendency  of  a 
criminal  proceedingr  agralnst  one  of  the  de- 
fendants and  a  desire  not  to  prejudice  him 
In  his  defense  thereto  by  such  service,  but 
no  explanation  is  fiven  why  the  summons 
was  not  served  before  or  after  the  terml- 


DlacretloBary  power  of  eonrt.  —  Not- 
withstanding this  section,  making:  it  man- 
datory upon  the   trial  court  to  dismiss  an  ^nation    of    such    proceeding:,    which    in    the 


action  where  the  summons  has  not  been 
issued  within  one  year,  or  served  and  re- 
turned within  three  years,  the  court  still 
retains  the  discretionary  power  to  dismiss 
y  for  undue  delay  in  issuing:  or  serving:  sum- 
mons even  thougrh  the  delay  has  been  for 
a  shorter  period  than  that  named  in  the 
section. — Witter  v.  Phelps,  163  CaL  656,  666, 
126  Pac.  598. 

29.     In  a  motion  to  dismiss  an  action  for 


former  case  consisted  of  four  months  and 
in  the  latter  of  seven  months,  and  it  is 
further  made  to  appear  that  the  defendants 
had  made  valuable  improvements  upon  the 
leased  land. — Mori  v.  Mori,  171  CaL  79,  151 
Pac.  1186. 

S6.     Sam^— Inkerent  power  of  eonrt. — It  Is 

settled  in  this  state  that,  independently  of 
the  provisions  of  the  above  statute  which 
are   a   warrant   therefore,   the   courts   may. 


failure  to  serve  the  summons  within  a  rea-  ^^^  t**®  exercise  of  a  power  inherent  in  courts 


sonable  time,  where  defendant's  affidavit 
showed  that  the  plaintiff  knew  that  defend- 
ant resided  in  a  different  county  than  that 
in  which  the  action  was  brougrht,  and  knew 
J  that  he  could  be  found  there,  and  that  the 
^  matters  involved  in  the  action  had  been 
fully  settled  between  the  parties,  and  that 
a  material  witness  had  died  in  the  mean- 
while, it  can  not  be  held  that  the  g:rantlngr 
of  the  motion  to  dismiss  involved  an  abuse 
of  discretion. — Witter  v.  Phelps,  163  CaL 
656,  126  Pac.  698. 


of  Justice,  dismiss  an  action  for  unreason- 
able delay  in  its  prosecution. — People  v. 
Kinffs  County  Development  Co.,  —  Cal.  App. 
— ,  191  Pac.  1004,  applying:  the  doctrine  in 
Dupuy  V.  Shear,  29  Cal.  288;  People  v.  Jef- 
fords, 126  CaL  296,  58  Pac.  704;  Bernard  v. 
Parmelee,  6  Cal.  App.  637,  92  Pac.  658. 
See  par.  60,  this  note. 

as.  Waiver  of  rlslit  to  dUimlsa.~-tJnder 
section  396.  ante,  providing:  that  a  defend- 
ant may  procure  a  chang:e  of  venue  if  at 
the  time  of  demurring:  or  answering:  he  filed 
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tbe  necessary  affidavit,  a  defendant  who 
appear*  and  demurs  and  at  the  same  time 
morel  for  a  chanffe  of  the  place  of  trial 
does  not  thereby  waive  the  rlffht  to  object 
to  any  delay  which  had  occurred  prior 
thereto  In  the  matter  of  the  service  of  the 
SDmmons.— Witter  v.  Phelps,  168  Cal.  665, 
12C  Pae.  59S. 

n.    DECISIONS  UNDER  FORMER  SUBDI- 
VISION  7   OF  SECTION   581. 

tr,  AMCsdMeat  of  1B80  fjeglslattve  la- 
tvat. — ^By  enactment  of  amendment  to  sec- 
tion In  1889  It  was  Intended  to  prevent 
Indefinite  extension  of  life  of  obligation  in 
spite  of  statute  of  limitations  by  simply 
commenclngr  action. — Davis  v.  Hart,  12S  Cal. 
S84.  S8i.  56  Pac  1060. 

88L     9 


•f   1889   Is 

power  of  court 
of  prosecution. 

court,  but  en- 
of  court  to  de- 
been  excusable 

years  still  re- 
99  Cal.  88S,  S86, 


—Am 
vroklbltory  of 

to  dismiss  action  for  want 
It  does  not  limit  power  of 
lar^es  same,  and  discretion 
taraiine  whether  there  has 
delay  within  term  of  three 
mslaa — ^Krelss  v.  Hotalinar, 
33  Pac  1126. 

-Sasse— -Before    ameBdmeat    of 

7,  power  to  dismiss  action   for 

causes  named  was  wholly  discretionary. 
Now  it  Is  compulsory  where  summons  is 
not  issued  within  one  year  and  served  with- 
in three  years.— Stanley  v.  Gillen,  119  Cal. 
17«.  177.  61  Pac.  188. 

4i).     9aaiC>— Saaie -» Deelaratloa    tkat    ^o 
farther   Fsocccdiass   shall   be   had   tkerete»» 

Is  sUtutory  prohibition  asainst  any  fur- 
ther proceedings,  and  if  court  should  as- 
same  to  act  In  disregard  of  this  prohibition 
of  statute,  it  will  be  acting  without  any 
jarisdiction. — ^liodoc  L.  &  W.  Co.  v.  Superior 
Court  128  Cal.  266,  266,  60  Pac.  848.  See 
White  V.  Superior  Court,  126  Cal.  245,  247, 
68  Pac.  460. 

4t.  SsMO— lieslslatlve  will  la  ameadmeat 
of  1889  is  comprehensively  expressed,  and 
prohlblton  of  such  amendment  is  absolutely 
imperative.— Davis  v.  Hart.  128  Cal.  884,  386, 
S5  Pac  1060. 

4X    SasM— Ifaadatory   provlsloB   of  stat- 
■te.  —  Before    amendment    of    this    section, 
wldch  now  makes  it  compulsory  for  court 
lo  dismiss  action  If  summons  is  not  issued 
within  one  year  and   served   within   three 
years,  it  was  within  discretion  of  court  to 
refuie  to  dismiss  action  no  matter  how  Ions 
rammons  had  remained  without  service.     It 
It  now  compulsory  on  court  to  dismiss  ac- 
tion when  summons   Is   not   served   within 
thrc«  years.     In    other   cases    there   is    no 
fixed  rule  as  to  dismissal  for  want  of  prose - 
CQtlon,  and   power    to    dismiss    action    on 
STomd  of   unnecessary    delay    in    serving: 
tQininont  Is  stlU   in  discretion   of  superior 
^nrt,  subject  to  reversal  for  apparent  abuse 
ot  neh  discretion. — ^Ferris  v.  Wood,  144  Cal. 
42t.  Ml,  77  Pac  1037.    See  First  Nat.  Bank 


V.  Nason,  115  Cal.  626,  47  Pac  595:  Stanley 
V.  OiUen,  119  Cal.  176,  51  Pao.  188. 

48.  Same  Peadlag  snlts« — This  section, 
as  amended  March,  1889  (Stats.  1889,  p. 
398),  by  addlngr  subdivision  7,  is  very 
sweeping,  and  is  expressly  made  applicable 
to  pending  suits,  and  is  'mandatory  and  ab- 
solute.—Vrooman  V.  Li  Po  Tai,  113  Cal.  302, 
305,  46  Pac.  470;  White  v.  Superior  Court, 
126  Cal.  246,  247,  58  Pac.  450;  Swortfiffuer 
V.  White,  141  Cal.  676,  578,  76  Pac.  172. 


44.  Same— Provlsloa  eontalaed  la  snb- 
dlTlsloB  7,  as  added  to  this  section  by 
Statutes  1889,  pagre  398,  is  constitutional  and 
valid  in  its  applicability  to  pending  suits. 
— ^Vrooman  v.  Li  Po  Tai,  113  Cal.  302,  305, 
46  Pac.  470;  White  v.  Superior  Court,  126 
Cal.  245,  247,  58  Pac.  450.  See  Grant  v.  Mc- 
Arthur,  137  Cal.  270.  272,  70  Pac.  88. 

45.  Antkorlty  to  dismiss  for  laches— la 
V^aeral. — Court  has  authority  to  dismiss 
action  for  laches,  and  only  question  where 
there  is  no  counter  showingr  except  as  may 
be  derived  from  pleadings,  is  as  to  whether 
discretion  was  abused. — ^Davis  v.  Clark,  126 
Cal.  232,  236,  58  Pac.  542;  Mowry  v.  Weisen- 
born.  187  Cal.  110,  115,  69  Pac.  971. 

46.  Same— Code  does  not  mean  that  plain- 
tlif  may  have  full  time  mentloaed  la  sab- 
dtvlsloB  7  in  all  cases.  It  is  still  discre- 
tionary with  court  to  dismiss,  even  thougrh 
summons  be  issued  and  served  within  time. 
—Stanley  v.  Gillen,  119  Cal.  176,  178,  51  Pac. 
188.  See  First  Nat.  Bank  v.  Nason,  116  Cal. 
626.  47  Pac  696. 

47.  Death  of  party  within  yeat^-And  be- 
fore snmmons  served*  is  immaterial  circum- 
stance, unless  statute  provides  that  such 
circumstance  shall  prevent  running  of  stat- 
ute.— Davis  V.  Hart,  123  Cal.  884,  888.  55  Pac. 
1060. 

48.  Defeadaat's  rtffkt  to  dismissal  of  ac- 
tion—Absolute when  summons  is  not  served 
and  return  thereon  made  within  three  years 
after  commencement  of  action,  and  where 
no  appearance  is  made,  except  appearance 
for  purposes  of  motion  to  dismiss. — Sharp- 
stein  V.  Eells,  132  Cal.  507,  508,  64  Pac. 
1080. 

49.  Delay  in  servlas  snmmons— Discre- 
tion of  eonrt. — Court  has  power  to  dismiss, 
where  there  has  been  inexcusable  delay  in 
servingr  summons,  althougrh  service  is  had 
within  three  years  after  complaint  was 
filed. — Castro  v.  City,  etc.,  San  Francisco, 
4  Cal.  Unrep.  600.  35  Pac.  1036. 

BO.  Same  "^  Delay  reasonably  aeeonnted 
for« — In  those  cases  in  which  the  delay  in 
servingr  summons  reasonably  accounted  for 
as  an  excuse,  the  delay  will  not  be  fir^ound 
for  dlsmissinfiT  action  for  unreasonable  de- 
lay In  obtaining  service,  and  where  court 
dismisses  action  in  its  discretion  under  such 
circumstances.  Judgment  of  dismissal  will 
be  reversed. — Ferris  v.  Wood,  144  Cal.  426. 
428,  77  Pac.  1037. 
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61.  Same  "^  DtocretlOB  of  eonrt»Deter- 
mined  npoA  elream«taBcea« — The  discretion 
of  court  to  determine  whether  there  has 
been  excusable  delay  within  term  of  three 
years  still  remains,  and  each  case  must  be 
determined  upon  its  own  peculiar  circum- 
stances.— Castro  v.. City,  etc.,  San  Francisco, 
4  Cal.  Unrep.  500,  35  Pac.  1035.  See  Kreiss 
V.  Hotalingr.  99  Cal.  383,  386,  33  Pac.  1125: 
Murray  v.  Gleeson,  100  Cal.  611,  513,  35  Pac. 
88. 

62.  Same— Same— DlamlMAl  of  aetloa  keld 
proper  where  no  attempt  was  made  to  serve 
summons  until  nearly  four  years  after  fllingr 
of  complaint,  and  no  summons  issued  within 
year,  and  none  being:  authorized  to  be  is- 
sued after  expiration  of  year. — Reynolds  v. 
Page,  85  Cal.  296,  300  (Rhodes,  J.,  dissent- 
ing). 


SS.  Same-^Same— Not  eaprlclona  or 
bitrary. — Discretion  of  court  in  dismissingr 
action  on  any  grround  other  than  where 
summons  is  not  served  within  three  years, 
in  which  case  court  is  without  discretion,  is 
not  capricious  or  arbitrary  discretion,  but 
impartial  discretion  gruided  and  controlled 
in  its  exercise  by  fixed  \esa.\  discretion,  to 
be  exercised  in  conformity  with  spirit  of 
law.  and  in  manner  to  subserve  and  not  to 
impede  or  defeat  the  ends  of  substantial 
Justice. — Bailey  v.  Taaffe,  29  Cal.  422.  423; 
First  Nat.  Bank  v.  Nason,  115  Cal.  626,  47 
Pac.  595;  Ferris  v.  Wood,  144  Cal.  426,  428. 
77  Pac.  1037. 

64.  Same-^Gronad  not  meatloaed  la  atat- 
nte. — Court  has  general  discretion  in  ex- 
ercising power  to  dismiss  under  this  section, 
and  section  582.  post,  although  ground  of 
dismissal  be  not  mentioned  in  statute. — San 
Jose  L.  A  W.  Co.  v.  Allen,  129  Cal.  247,  250, 
61  Pac.  1083;  People  ex  rel.  Stone  v.  Jef- 
ferds,  126  Cal.  296,  58  Pac.  704. 

66.  Same— Inqvlry  as  to  abuse  of  discre- 
tion In  dismissing  action  for  want  of  prose- 
cution, appellate  court  will  not  go  beyond 
Inquiry  whether  or  not  discretion  of  trial 
court  in  dismissing  action  has  been  abused. 
— Hassey  v.  South  San  Francisco  H.  &  R. 
Assoc,  102  Cal.  611.  614,  39  Pac.  945;  People 
ex  rel.  Stone  v.  Jefferds,  126  Cal.  296,  58 
Pac.  704;  Nlcol  v.  San  Francisco,  130  Cal. 
288,  62  Pac.  513;  Martin  v.  San  Francisco, 
131  Cal.  575.  576,  63  Pac.  913;  Kennedy  v. 
Mulligan,  136  Cal.  556,  557,  69  Pac.  291.  See 
Grigsby  v.  Napa  County.  86  Cal.  585.  95  Am. 
Dec.  213;  Chipman  v.  Hlbberd,  47  Cal.  638; 
Lander  v.  Flemmlng.  47  Cal.  614;  Simmons  v. 
Keller,  50  Cal.  38;  Kornahrens  v.  His  Credi- 
tors, 64  Cal.  492,  3  Pac.  126;  Saville  v. 
Frisbie,  70  Cal.  87,  11  Pac.  502;  Pardy  v. 
Montgomery,  77  Cal.  326,  19  Pac.  580;  Kubli 
V.   Hawkett.   89  Cal.  638,   642,  27  Pac.   57. 

66.     Same— Leave    to    amendt    effect    of. — 

Oourt  is  not  precluded  from  exercising  its 
discretion  on  motion  to  dismiss,  because  it 
had,  shortly  before  motion  was  made,  given 
plaintiflts  leave  to  amend.  Rights  of  de- 
fendants could  not  be  cut  oflf  by  such  leave 


alone. — San  Jose  L.  A  W.  Co.  v.  Allen,  129 
Cal.  247,  250,  61  Pac.  1088. 

67.  Same— Service  of  snmmona  prior  to 
amendment  of  1889  was  required  to  be  made 
within  reasonable  time,  and  if  not  so  made, 
action  might  be  dismissed  for  want  of  prose- 
cution.— Murray  v.  Gleeson.  100  Cal.  511, 
512,  35  Pac.  88.  See  Carpentier  v.  Minturn, 
89  Cal.  450;  Eldridge  v.  Kay,  45  Cal.  49; 
Lander  v.  Flemming,  47  Cal.  614;  Dlggins 
▼.  Thornton,   96  CaL  417,  81  Pac.   289. 

68.  Same— Same— Imperative     dnty. — The 

section  makes  it  imperative  duty  of  court 
to  dismiss  action  unless  summons  be  served, 
and  return  thereon  made  within  three  years. 
— Sharpstein  v.  Eells,  132  Cal.  507,  509,  64 
Pac.   1080. 

60.  Same— IVant  of  proaeeotlon— >Power 
of  court  to  dIsmUw* — The  trial  court  has 
power  to  dismiss  action  for  want  of  prose- 
cution.— Pardy  v.  Montgomery,  77  Cal.  326, 
827,  19  Pac.  530. 

See  pars.  33,  34,  this  note. 

60.  Same— Same— Independent  of  atatnte. 

— And  such  power  is  independent  of  provi- 
sions of  this  section. — Hassey  v.  South  San 
Francisco  H.  &  R.  Assoc,  102  Cal.  611,  614, 
86  Pac.  945. 

See  par.   35,   this  note. 

61.  Dlamtawal  of  action— As  to  defend- 
ants not  appearing. — Subdivision  7  does  not 
prevent  dismissal,  when  some  of  defend- 
ants have  appeared,  as  to  those  who  have 
not  appeared,  nor  does  it  require  an  ap- 
pearance by  each  of  defendants  In  order  to 
deprive  court  of  all  power  of  dismissal,  but 
it  Is  to  be  construed  as  authorizing  dis- 
missal as  to  those  defendants  who  have  not 
appeared,  and  prosecution  of  action  against 
those  who  have  made  such  appearance, 
whenever  court  shall  be  authorized  to  ren- 
der Judgment  against  them  In  absence  of 
other  defendants. — Peck  v.  Agnew,  126  Cat. 
607.  609,.  59  Pac.  125. 

62.  Bntry  of  appearance— Not  filed  wttk- 
In  three  years— Dlsmlaaal  error,  wken. — In 

a  suit  to  foreclose  a  mortgage  of  realty, 
where  the  defendants,  within  three  months 
after  the  filing  of  the  complaint,  gave  to 
the  plaintlfT  their  written  entry  of  appear- 
ance and  consent  to  Judgment,  directed  to 
the  clerk  of  the  court,  and  thereafter  the 
cause  was  brought  to  a  hearing,  evidence  in- 
troduced, the  appearance  filed,  and  a  minute 
of  a  Judgment  directed  by  the  court  to  be 
prepared,  one  of  the  defendants  having  died 
and  the  consent  of  the  survivor  as  his 
executrix  obtained  and  filed,  it  was  error 
to  dismiss  the  action  on  the  motion  of  a 
second  mortgagee,  even  though  the  written 
entry  of  appearance  was  not  filed  within  the 
statutory  three  years  after  commencement 
of  suit. — Anglo-Californian  Bank  v.  Gris- 
wold,  153  Cal.  696,  96  Pac.  353. 

63.  A  notice  of  appearance,  and  a  con- 
sent to  Judgment,  directed  to  the  clerk  of 
the  court,  and  signed  by  the  defendant  in  a 
suit  to  foreclose  a  mortgage,  given  to  the 
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plaintiff  -within  three  months  after  the  fllins 
of  the  complaint,  need  not  be  filed  within 
the  atatiitory  three  years,  in  order  to  con- 
stitute the  "appearance"  herein  contem- 
plated. —  Angrlo-Californian  Bank  v.  Oris- 
wold,   153   Cal.   69S,   96  Pac.   863. 


Saaie  »  Same  -^  BxeaMible  Aelay. — A 
request  by  defendants,  after  appearance  and 
consent  to  Judgrment  siven,  that  the  filingr  of 
the  latter  be  delayed,  in  the  hope  that  the 
property  would  increase  in  value,  with  au- 
thority to  plaintiff  to  make  sales  at  any 
time  of  portions  of  the  property,  is  suffi- 
cient to  excuse  the  fllin?  of  the  consent  for 
iudsment  for  more  than  three  years. — 
Anslo-California  Bank  v.  Griswold,  163 
696,  96  Pac.  S6S. 


CBb  S«Mie— Same— Mandatory  proTlalon. — 
Even  conceding  that  the  terms  of  this  sec- 
tion are  mandatory,  dismissal  agrainst  the 
protest  of  the  defendant,  in  all  cases,  would 
not  be  Justified  (dictum). — Angrlo-Califor- 
nia  Bank  v.  Griswold.  163  Cal.  697,  96  Pac. 
S53. 


•ft.  Bxpress  waiver  of  benefit  of  provl- 
■Snm  of  section,  ■nbdlvlalon  7,  may  be  made 
by  defendant. — Cooper  v.  Gordon,  125  Cal. 
29C,  302,  67  Pac.  1006.  See  Pacific  Pa  v.  Co. 
v.  VIxellch,  141  Cal.  4,  9,  74  Pac.  352. 

«7.  Forcelosnre  —  Against  heirs  of  4e- 
mortsaseor  -»  Administrator  snbse- 
itly  appointed  may  be  served  more  than 
a  year  after  commencement  of  action. — 
Churchill  V.  Woodworth,  148  Cal.  768,  113 
Am.  St.  Rep.  324,  84  Pac.  166. 

«8.  Jndsment  of  dismissal — ^Modified  on 
nppenl,  when« — A  Judgrment  of  dismissal  will 
be  modified  on  appeal,  where  defendants 
who  have  appeared  in  action  are  included, 
and  order  of  dismissal  as  to  such  defend- 
ants will  be  vacated. — Peck  v.  Agrnew,  126 
CaL   607,  610,  69  Pac.  126. 

Ml  Jnrisdletlon^Appearanee  by  personal 
representative  in  action  within  three  years 
obviates  necessity  of  service  of  summons, 
and  by  this  voluntary  appearance  court  ex- 
ercises Jurisdiction,  with  same  effect  as  if 
party  had  been  brought  in  by  service  of 
summons. — Union  S.  Bank  v.  Barrett,  132 
Cnl.  453.  455,  64  Pac.  713,  1071. 


Same  Stlpnlatlon  for  appearance  not 
wltbin  three  years  after  commencement  of 
action,  can  not  be  considered  as  an  appear- 
ance within  meaning"  of  this  section. — Grant 
▼.  McArthur.  137  Cal.  270,  271,  70  Pac.  88. 

Tl«  Same— Voluntary  appearance. — Juris- 
diction of  persons  may  be  acquired  by  vol- 
untary appearance  at  any  time  within  three 
y^Arn  of  commencement  of  action,  under 
provisions  of  this  section,  or  by  service  of 
summons  under  provisions  of  sections  408, 
4 IS.  a.nte.*-Hibernia  S.  A  L.  Soc.  v.  Cochran, 
141  CslL  653.  667,  76  Pac.  316. 

TS.  Keslcet  of  elerk— To  redster  order 
mt  dfssnlmal  In  his  register  of  actions,  does 
not    destroy   effectiveness   of   provisions    of 


section. — Marks  v.  Keenan,  140  Cal.   33,   34, 
73  Pac.  751. 

73.  Order  —  Dlsmlsaias  actionals  final 
Judgment  within  meaning  of  provisions  of 
code   touching   appeals. — Marks   v.   Keenan, 

140  Cal.  33,  34,  73  Pac.  751. 
See,  ante,  S  581,  note  par.  150. 

74.  Same— Vacating  Judgment  of  dlsmls- 
aal^lVhen  proper. — An  order  vacatingr  Judg- 
ment of  dismissal  held  proper  in  action 
where  summons  had  not  been  returned,  and 
no  appearance  had  been  made  within  three 
years,  where  it  appeared  that  stipulation 
was  entered  into  between  parties  in  lieu  of 
an  answer  containing  consent  to  entry  of 
appearance  of  defendant  and  entry  of  Judg- 
ment.— Cooper  v.  Gordon,  126  Cal.  296,  302, 
57  Pac.  1006.     See  Pacific  P.  Cq.  v.  Vizellch, 

141  Cal.  4,  9,  74  Pac.  862. 

75.  Presumptions— Are  In  favor  of  eor- 
reetness  of  court's  action,  and  burden  in 
all  cases  is  upon  appellant  to  make  it  ap- 
pear that  this  discretion  was  abused  in 
granting  motion  to  dismiss  for  want  of 
prosecution,  or  in  setting  aside  order  of 
dismissal. — Moore  v.  Thompson,  138  Cal.  23, 
26,  70  Pac.  930. 

76.  Dismissal  of  action  by  trial  court, 
for  want  of  prosecution,  must,  in  absence 
of  showing  to  contrary,  be  presumed  to  be 
brought  within  rules  prescribed  by  law. — 
Pardy  v.  Montgomery,  77  Cal.  326,  327,  19 
Pac.  530. 

77.  Statute— Imposes  penalty  of  dismis- 
sal In  all  eases  wben  return  is  made  more 
than  three  years  after  commencement  of 
action;  and  court  is  deprived  of  Jurisdic- 
tion to  take  any  other  action  than  to  dis- 
miss cause,  whether  one  day  or  many  years 
elapse  before  its  attention  is  called  to  Sub- 
ject.— ^Modoo  Li.  &  W.  Co.  V.  Superior  Court, 
128  Cal.  265,  256,  60  Pac.  848. 

78.  Stipulation — As  to  delay,  when  filed, 
binds  the  parties,  and  may  then  be  used 
to  show  that  party  has  violated  such  stipu- 
lation, and  is  basis  of  relief  to  person  who 
has  been  injured  by  trusting  to  it. — Cooper 
V.  Gordon,  126  Cal.  296,  302,  57  Pac.  1006. 

79.  Same— As  to  Judgment. — A  stipula- 
tion entered  into  between  parties  one  day 
after  suit  was  commenced,  to  effect  that 
plaintiff  could  enter  Judgment  at  any  time, 
in  action,  for  stipulated  amount,  but  was 
to  grant  a  stay  of  execution  upon  certain 
payments  being  made  by  defendant,  fol- 
lowed by  a  second  stipulation,  one  about 
two  years  thereafter,  between  defendant 
and  plaintiffs'  assignee,  and  the  second 
about  ten  years  after  commencement  of 
action  between  defendant  and  second  as- 
signee, in  which  last-named  stipulation  the 
amount  due  was  also  stipulated,  although 
stipulation  was  not  filed  within  three  years, 
nor  at  any  time  before  action  was  actually 
dismissed,  held  that  stipulation  was  in  effect 
an  answer  admitting  allegations  of  com- 
plaint, and  that  defendant  was  estopped  by 
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such  stipulations  from  urslngr  objection  that 
plaintiff  had  nefflected  to  prosecute  action 
with  due  dlllgrencew— Cooper  ▼.  Gordon,  126 
Cal.   296,   801,  67  Pac.  1006. 

80.     Same— Statute   «oefl   not   UmU   rl^kt. 

—The  statute  was  not  intended  to  limit 
right  of  parties  to  stipulate  for  delay,  and 
where  defendant  entered  into  stipulation 
with  plaintiff  and  his  successors  in  interest, 
in  effect  admittingr  all  allegations  of  com- 
plaint, he  is  estopped  by  stipulation  from 
urging  objection  that  plaintiff  has  neglected 
to  prosecute  the  action  with  due  diligence. 
— Cooper  V.  Gordon,  126  CaL  296,  SOI,  67  Pac. 
1006. 


81.  Same— Vlrtnal  appe«raiice.r>-A  stipu- 
lation signed  by  attorneys  for  defendant 
in  action,  held  to  be  virtual  appearance, 
and  none  the  less  so  because  it  was  not 
filed,  sufficient  to  preclude  defendant,  upon 
application  for  writ  of  prohibition,  from 
restraining  court  from  further  proceedings. 
— Roth  V.  Superior  Court,  147  Cal.  604,  82 
Pac.  246.  See  Cooper  v.  Gordon,  126  Cal. 
296,  67  Pac.  1006. 

82.  Svceeasor  i*  lnterea.t  of  AeeeaseA  de- 
fendant, upon  whom  summons  was  served 
as  successor  in  interest  of  such  defendant, 
has  such  an  Interest  as  authorizes  him  to 
make  motion  to  set  aside  void  decree  en- 
tered upon  such  service,  and  for  dismissal 
of  action  for  want  of  prosecution. — ^Fanning 
Y.  Foley,  99  Cal.  S36,  S89,  8S  Pac.  1098. 

88.  Validity  of  Judgment  —  Afldavlt  of 
pvbllcntlon  of  snmmons* — ^Where  Judgment 
was  attacked  in  collateral  proceeding,  upon 
ground  that  it  was  invalid,  contention  be- 
ing made  that  it  appeared  upon  face  of  rec- 
ord that  return  upon  summons  was  not 
made  within  three  years  after  commence- 
ment of  action,  and  that  tl^erefore  court 
was  without  Jurisdiction  to  render  Judg- 
ment, assuming,  for  purposes  of  decision, 
where  service  is  had  by  publication,  that 
affidavit  showing  publication  was  not  filed 
within  three  years  after  commencement  of 
action,  and  that  court  loses  Jurisdiction  to 
proceed  further;  held  that  where  record 
affirmatively  shows  that  summons  was  reg- 
ularly served  by  publication  within  three 
years.    Jurisdictional    recitals    in    Judgment 


must  be  taken  on  collateral  attack  as  true 
unless  record  affirmatively  shows  that  facts 
upon  which  they  are  based  are  Insufficient 
to  sustain  them. — Sacramento  Bank  ▼.  Mont- 
gomery, 146  Cal.  746,  761,  81  Pac  188. 

84.  Terkal ,  soUcltatlona  for  eontlnnnnce 
—Verbal  anthorfty  to  <^alce  J«dlgmcnt  at 
any  tlme^— Not  an  appeamnee* — ^A  verbal 
solicitation  for  continuances,  and  a  verbal 
authority  of  defendant  that  plaintiff  "could 
at  any  time  take  Judgment  in  said  case," 
held  not  to  constitute  appearance  in  ac- 
tion, nor  power  of  attorney  to  confess  Judg- 
ment.— Siskiyou  Co.  Bank  v.  Hoyt,  182  Cal. 
81,  88,  64  Pac  118. 

86.  Dtotlngnlsked  from  Cooper  v.  Gor- 
don, 126  Cal.  296,  67  Pac  1006,  where  writ- 
ten stipulations  were  entered  into  that 
Judgment  could  be  entered  at  any  time  for 
sum  stated. 


IVords  <<and  served  and  retnm  tkei 
on  made'*  refer  to  annunona,  and  words  in 
statute  as  amended  in  March,  1896,  "and 
all  such  actions  shall  be  in  like  manner 
dismissed  unless  the  summons  shall  be 
served  and  return  thereon  made,*'  refer  to 
summons  and  also  to  the  action. — Sharp- 
stein  V.  Eells,  132  Cal.  607,  609,  64  Pac. 
1080. 

87.  Same— Same— Amendment  of  188S— 
Intended  to  make  leglslntlve  intent  free 
from  ambiguity  in  reference  to  duty  of 
court  to  dismiss  action  where  summons 
was  not  served  and  return  thereon  made 
within  three  years  after  coniimencement  of 
action. — Sharpstein  v.  Eells,  132  Cal.  607, 
609,  64  Pac.  1080.  See  Vrooman  v.  Li  Po 
Tai.  113  Cal.  302,  306,  46  Pac  470:  Davis 
V.  Hart,  128  Cal.  884,  886,  66  Pac  1060; 
Cooper  V.  Gordon,  126  Cal.  296,  297,  67  Pac. 
1006:  White  v.  Superior  Court,  126  Cal.  246, 
247,  58  Pac  460;  Modoc  L.  &  W.  Co.  v. 
Superior  Court,  128  Cal.   266,  60  Pac  848. 

88.  Writ   of   probibitlon— Wkon   granted. 

^A  writ  of  prohibition  will  be  granted  to 
restrain  superior  court  from  proceeding 
with  trial  of  cause  after  three  years  subse- 
quent to  commencement  of  action,  and 
where  motion  to  dismiss  had  been  made. — 
Modoc  L.  A  W.  Co.  v.  Superior  Court,  128 
Cal.  255,  266,  60  Pac.  848. 


§  581b.  DISBDSSAL  OF  ACTION  AFTEB  TRANSFER.  No  action  here- 
tofore or  hereafter  commenced,  where  the  same  was  not  originally  commenced 
in  the  proper  county,  shall  be  further  prosecuted,  and  no  further  proceedings 
shall  be  had  therein,  and  all  such  actions  heretofore  or  hereafter  commenced 
must  be  dismissed  by  the  court  to  which  the  same  shall  have  been  transferred, 
on  its  own  motion,  or  on  the  motion  of  any  party  interested  therein,  whether 
named  in  the  complaint  as  a  party  or  not,  where  the  costs  and  fees  of  trans- 
mission of  the  pleadings  and  papers  therein  to  the  clerk  or  justice  of  the  court 
to  which  it  is  transferred,  or  of  filing  the  papers  anew,  have  not  been  paid  hy 
the  plaintiff  for  one  year  after  the  time  when  such  pleadings  or  papers  shall 
have  arrived  in  the  custody  of  such  clerk  or  justice.    The  clerk  of  such  court, 
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or  BDch  justice  shall,  where  such  court  or  justice  desires  to  dismiss  an  action 
under  the  provisions  of  this  section,  file  anew  such  transferred  pleadings  and 

papers  without  fee. 

History:     Enactment  approyed  May  24,   1913,   Stats,   and  Amdts. 
1913.  p.  244.    In  effect  August  10,  1913. 


DISMISSAL  APTEB  TEANSPER. 

L  Claim  and  delivery  —  Failare  to  pay  fees 

within  year. 
2.  Conetructioq  of  section — As  mandatory. 

An  to  diawlaaal  ky  part  of  plalsilffs*  after 
•adlasa  amd  Jndsatenti  see,  ante,  I  581,  note 
Part  n. 

1.  Clatai  aad  dellTerx— Failare  to  par 
f9tm  wItMia  year. — In  those  cases  in  which 
an  action  in  claim  and  delivery  has  been 
transferred  from  another  court  and  the 
plaintlfT  fails  to  pay  the  fees  within   one 


year  from  the  time  of  the  reception  of  the 
papers  by  the  clerk  of  the  court  to  which 
the  case  is  transferred,  the  court  must  dis- 
miss the  action  under  the  provisions  of  the 
above  section. — Abraham  v.  Kingr,  —  Cal. 
App.  — ,  197  Pac.  659,  followingf  the  doctrine 
in  Davis  v.  Superior  Court,  184  Cal.  691, 
195  Pac.  890. 


2.  Coaatractloa  of  aeetloa-^As  maada- 
tovj* — The  provisions  of  this  section  are 
mandatory,  and  are  addressed  not  only  to 
the  parties  but  to  the  court. — Davis  v.  Su- 
perior Court,  —  Cal.  — ,  196  Pac.  890,  391. 


§  582.     AT-T,  OTHEB  JUDOISENTS  ABE  ON  THE  MERITS.    In  all  cases 
other  than  those  mentioned  in  the  last  two  sections,  judgment  must  be  rendered 

on  the  merits. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  149  of  Prac- 
tice Act;  amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  712,  Kerr's  State,  and  Amdte.  1906-7,  p.  447. 


JITDGMENTS  ON  MBBIT8. 
L  Ik  Genmull — Judqmknt  on  Mkbits,  1-12. 

n.  JUDOlffNT  ON  PutADmos,  13-25. 

L  In  Gknbbai/— JuDOioNT  on  Mbbits. 

L  Coiwtructioii   of   flection—As   rule   of 
procedure. 

2.  Same— Amendment  of  1907— Did  not 

repeal   flection  583,  post— Ctonfltmc- 
tion  of  flection. 

3.  Same — ^Amendment  to  flection — Subfle- 

qnent  to  section  83 — ^Effect  of. 

4.  Diamissal  upon  stipulation^- A  judg- 

ment on  tbe  merits. 

5.  Failure  of  court  to  render  judgment 

on  merits — Abnse  of  discretion. 

6.  Judgment — Of  dismissal, 

7.  Same — On  the  pleadings. 

8.  Same — ^Rendered  by  consent. 

9.  ftune — ^Presumed  to  be  rendered  pur- 

■uant  to  provisions  of  above  section. 

10.  Same  —  Same  —  Court  is  presumed  to 

liave  passed  on  all  facts  before  it. 

11.  Same — ^TJpon  merits,  defined. 

12.  Same — Though  erroneous  is  conclusive 

as  to  parties. 

n.  JUDOICXMT  on  PlBADINGS. 

13.  Conrt  of  equity — ^Will  never  set  aside 
judgment  for  mere  error. 

li.  D«Cendant'8  right  to  move  for  judg- 
ment upon  pleadings. 

IS.  Denial  upon  information  and  belief — 
When  BufBcient 


16.  Denials  in  original  answer — ^When  im- 
materiaL 

17- 19.  Judgment  on  pleadings — ^Proper  where 
answer  does  not  set  up  any  defense. 

20.  Same  —  Matters  outside  of  complaint 

not  considered. 

21.  Same — Motion  for  judgment  on  plead- 

ings is  properly  denied,  when. 

22.  Same  —  Objection  that  facts  are  not 

definitely  stated. 

23.  Same — Plaintiff  is  not  entitled  to  judg- 

ment on  pleadings,  when. 

2i.  Same — Pleadings  are   construed   most 
strongly  against  pleader. 

25.  Same — Truth  of  facts  alleged  in  com- 
plaint are  admitted. 

L  IN  GENERAL— JUDGMENT  ON  MERITS. 

1.  Coaatraetloa  of  •eetlon^A*  mlc  of 
proeedvre* — It  is  not  fact  that  every  Judgr- 
ment  that  Is  not  rendered  under  provisions 
of  section  581,  ante,  is  rendered  upon  mer- 
its. This  section  is  declaration  of  rule  of 
procedure  rather  than  principle  of  law  (dis. 
op.). — City  of  Oakland  v.  Oakland  W.  F. 
Co.,  118  Cal.  160,  224,  60  Pac.  277. 


2.  Sane— AmcndmeBt  of  1907— Did  mot 
repeal  Bectlon  688.  post— CoiiBtraetloii  of 
•eetloB. — The  amendment  to  this  section 
must  not  be  construed  as  a  repeal  of  sec- 
tion 688;  manifestly  it  was  not  so  intended 
by  the  legislature  but  was  rendered  neces- 
sary by  the  shiftins  of  the  provisions  con- 
tained in  subdivision  7  of  section  681.  ante, 
to  section  681a,  ante. — Johnston  v.  Baker, 
167  Cal.  260,  189  Pao.  S6. 
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3.  Same-— Amendment  to  aeetion  Snbae* 
«nent  to  section  8S— ^Iffeet  of« — ^The  amend- 
ment of  above  section  subsequently  to  the 
enactment  of  section  83,  ante,  should  not  be 
construed  as  an  implied  repeal  of  the  lat- 
ter.— Johnston  v.  Baker,  167  Cal.  260.  139 
Pac.  86. 

4.  Dlamtssnl  npon  stlpnlatlon— A  Jnds- 
ment  on  tke  merits. — In  those  cases  in  which 
the  parties  appear  in  open  court  and  stipu- 
late for  a  dismissal  of  the  actiozv,  an  order 
of  dismissal  entered  thereon  is  a  Judgment 
on  the  merits  within  the  provisions  of  the 
above  section. — McCord  v.  Martin,  —  Cal. 
App.  — ,  191  Pac.  89. 

5.  Failure  of  eonrt  to  render  Judgment 
on  merits— Abuse  of  discretion. — Discretion 
of  court  improperly  exercised  In  strlkingr 
out  answer  not  served  in  time,  where  it 
does  not  appear  that  any  one  was  harmed 
by  failure  to  serve  within  time  fixed  by 
law,  and  especially  where  it  appears  that 
plaintifT's  attorney  had  copy  of  answer  in 
his  possession  one  month  before  motion  to 
strike  out  was  made;  and  error  of  court  in 
rendering:  judgment  by  default  in  favor  of 
plaintiff  after  such  answer  was  in  by  which 
issues  were  Joined,  and  when  Judgrment 
should  have  been  rendered  after  trial  on 
merits. — See  Lybecker  v.  Murray,  68  Cal. 
186,   190. 

6.  Judgment—- Of  dismissal*  not  belngr  for 
one  of  the  causes  provided  in  section  581, 
ante,  must  be  held  a  Judgrment  upon  the 
merits  under  this  section. — ^Amestoy  v.  City 
of  Los  Angreles,  6  Cal.  App.  273,  275,  90  Pac. 
42. 

7.  Same^-On  tke  pleadings  is  a  Judgrment 
on  the  merits. — Bailey  v.  Aetna  Indemnity 
Co.,  5  Cal.  App.  740.  747,  91  Pac.  416. 

8.  Same— Rendered  by  consent  becomes 
res  adjudicata  between  parties  thereto,  and 
where  parties  are  competent  to  consent  to 
such  Judgrment,  it  may  be  pleaded  in  bar  of 
another  action  between  them  with  same 
effect  as  if  rendered  after  litlgratlon  of 
merits  of  controversy  (dis.  op.). — City  of 
Oakland  v.  Oakland  W.  F.  Co.,  118  Cal.  160, 
226,  50  Pac.  277. 

9.  Same— Presumed  to  be  rendered  pur- 
suant to  provisions  of  above  section  where 
nonsuit  was  not  taken  by  plaintiff  before 
or  after  verdict;  nor  was  particular  cause 
of  action  in  question  In  any  manner  with- 
drawn from  consideration  of  court  at  any 
stagre  of  proceedings,  nor  was  there  Judgr- 
ment without  prejudice. — Qray  v.  Dough- 
erty,  25   Cal.   266.   277. 

10.  Same— Same— 4?ourt  la  presumed  to 
bave    passed    on    all    facts    before    It,    and 

granted  plaintiff  all  relief  to  which  he  was 
entitled^  where,  having  all  facts  before  it. 
Judgment  is  rendered  on  merits;  and  under 
such  circumstances,  silence  of  court  as  to 
further  relief  demanded,  but  not  granted, 
is  held  to  be  denial  of  such  further  relief: 
— Gray  v.  Dougherty,  25  Cal.  266,  277. 


11.  Sam^— Upon  merits,  defined. — A  Judg- 
ment upon  merits  is  one  which  determines, 
either  upon  issue  of  law  or  fact,  which 
party  is  right.  Judgment  that  party  can 
not  be  heard  can  only  conclude  as  to  that 
question.  It  can  not  determine  merit9  of 
action  which  court  refuses  to  consider  at 
all. — Rosenthal  v.  McMann,  93  Cal.  505,  511, 
29  Pac.  121.  See  dis.  op.  Harrison,  J.,  City 
of  Oakland  v.  Oakland  W.  F.  Co.,  118  Cal 
160,  225,   50  Pac.  277. 

12.  Same— Tbonsb  erroneous.  Is  conclu- 
sive as  to  parties  and  privies,  until  re- 
versed.— Gray  v.  Dougherty,  25  Cal.  266, 
28S. 

n.     JUDGMENT  ON  PLEADINGS. 

13.  Court  of  e«ulty— Will  never  m^t  aside 
Judgment  for  mere  error,  whether  of  law 
or  fact,  committed  in  rendition  of  Judg- 
ment.— ^Wickersham  v.  Comerford,  104  Cal. 
494,   497,   38   Pac.   101. 

14.  Defendant's  rigbt  to  move  for  Judg- 
ment upon  pleadings,  when  complaint  fails 
to  state  cause  of  action,  is  well  settled  in 
this  state. — Hibernia  Sav.  &  L.  Soc.  v. 
Thornton.  117  Cal.  481,  482.  49  Pac.  573. 
See  King  v.  Montgomery,  50  Cal.  115;  Kel- 
ley  V.  Kriess,  68  Cal.  210,  9  Pac.  129;  De  Toro 
V.  Robinson.  91  Cal.  371,  27  Pac.  671. 

15.  Denials  npon  Information  and  belief 
— Wben  sufflclent. — Court  does  not  err  in 
refusing  to  grant  motion  of  plaintiff  for 
Judgment  on  pleadings  where  denials  In  an- 
swer are  upon  information  and  belief  of 
matters  not  presumptively  within  knowl- 
edge of  defendants.— Wickersham  v.  Comer- 
ford,   104  Cal.   494,  497,   38  Pac.  101. 

16.  Denials  In  original  answer —.  IVben 
ImmateHal. — It  is  not  necessary,  in  passing 
on  motion  for  Judgment  on  pleadings,  to 
determine  as  to  sufficiency  of  denials  in 
original  answer,  where  denials  contained  in 
amended  answer  are  sufflclent,— MatteuccI 
V.  Whelan,  123  Cal.  312.  313,  69  Am.  St.  Rep. 
60,  55  Pac.  990. 
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17.  Judgment  on  pleadings  —  Proper 
wbere  answer  does  not  set  up  any  defense, 

for    proof    of    averments    In    answer    would 
have  been  Immaterial,  and  denials  In  such 
cas^  Are  merely   matters  of  law. — Heyden- 
feldt  V.   Jacobs,   107   Cal.    373.    376.    40   Pac 
492. 

18,  Judgment  on  pleadings  Is  proper  In 
action  where  complaint  is  duly  verified  and 
defendant  filed  unverified  answer  contain- 
ing general  denial  of  all  allegations  in  com- 
plaint,  and  setting  up  as  counter-claim  al- 
leged cause  of  action  against  payee  of  two 
or  three  notes  sued  upon,  and  where  after 
sefc-vlce  of  notice  of  motion  for  Judgment 
on  pleadings,  amended  answer,  setting  up 
no  defense  whatever  to  one  of  notes 'sued 
on,  and  counter-claim  as  only  defenses  to 
remaining  two  notes,  which  amended  an- 
swer was  filed  among   the  papers   without 
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l<*ave  of  court  to  serve  or  file  same. — Ben- 
ham  V.  Connor,    113   Cal.   168,    171,   45    Pac. 

ns. 

19.  In  an  action  brought  to  recover  an 
alleged  balance  due  on  a  promissory  note, 
judgment  on  the  pleadings  is  rightly  en- 
tered, where  the  answer  admits  the  allega- 
tions of  the  complaint  as  to  the  execution 
of  the  note,  and  then  denies  that  the  money 
had  been  paid  thereon  and  alleges  that  the' 
obligation  of  the  note  had  been  extin- 
guished by  the  execution  of  a  stipulation 
made  In  another  answer,  which  stipula- 
tion is  set  out  in  full,  and  it  appears  there- 
from that  the  defendant  was  in  default 
under  the  stipulation  at  the  time  of  the 
commencement  of  the  action. — Scheeline  v. 
Koshier,  172  Cal.  565,  158  Pac.  222. 

Stu  Save-^Mattera  ovtolde  of  eomplatat 
a«c  coasldered. — On  motion  for  Judgment 
un  pleadings,  where  made  by  defendant, 
court  can  not  consider  any  matter  outside 
of  complaint,  or  any  defense  thereto,  in  an- 
swer, but  motion  is  to  be  determined  upon 
same  principles  as  demurrer  to  complaint 
opon  same  ground. — Hibernla  Sav.  &  L.  Soc. 
V.  Thornton,  117  Cal.  481,  482,  49  Pac.  573. 

31.  Saaie— >lf otloa  for  Jodipiiieat  on  plead- 
taga  la  properly  denied  in  action  brought 
against  two  defendants,  upon  two  promis- 
sory notes,  where  one  defendant,  being  an 
insolvent  debtor,  did  not  answer,  and  action 
proceeded  against  remaining  defendant 
alone,  whose  answer  consisted  of  general 
denial  and  special  defense  to  effect  that 
his  name  could  be  used  for  no  other  pur- 
pose than  to  make  note  good  as  collateral 


security  iwt  bank,  and  that  notes  in  suit  were 
given  in  renewal  thereof,  and  that  as  to 
him,  they  were  without  consideration. — Ep- 
pinger  v.  Kendrick,  114  Cal.  620,  621,  46  Pac. 
613. 

22.  Same— Objection  that  facts  are  not 
definitely  stated  in  complaint  is  unavailing 
on  motion  for  Judgment  on  pleadings,  on 
ground  that  complaint  fails  to  state  cause 
of  action.  There  must  be  entire  absence  of 
some  fact  or  facts  essential  to  constitute 
cause  of  action. — Hibernla  Sav.  &  L.  Soc.  v. 
Thornton,  117  Cal.  481,  482,  49  Pac.  573. 

23.  Same  —  Plaintiff .  Is  not  entitled  to 
Jndsment  on  pleadings,  when  answer 
pleaded  statute  of  limitations  and  estop- 
pel by  reason  of  former  decision  between 
same  parties,  and  even  if  statute  of  limita- 
tions was  not  good  plea,  defendants  were 
entitled  to  be  heard  on  plea  of  estoppel 
by  Judgment  in  former  appeal. — Brind  v. 
Gregory,  122  Cal.  480,  481,  55  Pac.  250. 

24.  Same— Pleadings  are  eonstmed  most 
strongly  against'  pleader  in  considering  mo- 
tion for  Judgment  on  pleadings. — Benham  v. 
Connor,  113  Cal.  168,  45  Pac.  258.  See  Felch 
V.  Beaudry,  40  Cal.  439;  Hemme  v.  Hays.  55 
Cal.  337;  Loveland  v.  Garner,  74  Cal.  298.  15 
Pac.  844;  San  Francisco  v.  Staude,  92  Cal. 
660,  28  Pac.  778. 

26.  Same— Troth  of  facts  alleged  In  com- 
plaint are  admitted  for  purposes*  of  mo- 
tion of  defendant  for  Judgment  upon  plead- 
ings.— Hibernla  Sav.  &  L.  Soc.  v.  Thornton, 
117  Cal.  481,  482,  49  Pac.  573;  Ward  v.  Flood, 
48  Cal.  36,  46,  17  Am.  Rep.  405;  Fleming  v. 
Wells,  65  Cal.  336,  339,  4  Pac.  197;  McQowan 
V.  Ford,  107  Cal.  177,  186,  40  Pac.  231. 


§  583.  DISMISSAL  OP  ACTIONS.  The  court  may  in  its  discretion  dismiss 
any  action  for  want  of  prosecution  on  motion  of  the  defendant  and  after  due 
notice  to  the  plaintiff,  whenever  plaintiff  has  failed  for  two  years  after  answer 
filed  to  bring  such  action  to  trial.  Any  action  heretofore  or  hereafter  com- 
menced shall  be  dismissed  by  the  court  in  which  the  same  shall  have  been  com- 
menced or  to  which  it  may  be  transferred  on  motion  of  the  defendant,  after 
due  notice  to  plaintiff  or  by  the  court  on  its  own  motion,  unless  such  action  is 
brought  to  trial  within  five  years  after  the  defendant  has  filed  his  answer, 
except  where  the  parties  have  stipulated  in  writing  that  the  time  may  be 
extended. 

History:     Enactment  'approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  244. 


DISMISSALr-PAILUBE  TO  BBING  TO 

TRIAL. 

1-  3.  Constniction  of  section — As  mandatory. 

4.  Same — As    applying    to    what    causes 
only. 

5,6.  As  not  applying  on  appeals  from  jus- 
tices* court. 

7,  Same — As  to  discretion  of  court  to  dis- 

miss before  expiration  of  time. 

8.  Same — As  to  intent  and  scope  of  sec- 

tion. 
C.C.P.~93  1478 


9.  Appeal  from  justices'  court — Inherent 
jurisdiction. 

10.  "Brought  to  trial" — When  cause  is. 

11.  Dismissal  for  non-prosecution — Public 
policy. 

12.  Entry  of  judgment  after  default  — 
Jurisdiction  of  clerk  not  affected  by 
filing  of  demurrer. 

13- 19.  Failure  to  bring  action  to  trial — As  to 
generally. 

20.  Same — As  to  scope  of  section. 
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21.  Same — Aa  to  dismissal — Statutory  pro- 

visions mandatory. 

22.  Same — Action  to  quiet  title. 

23.  Same — Same — ^Death  of  defendant. 

24.  Same — Actual  trial  not  required. 

25.  Same — Appeal — Effect    of    the   provi- 

sions. 

26.  Same  —  Construction   —  The     word 

''trial." 

27-  29.  Same— Delay  in  bringing  to  trial. 

30.  Same — Discretion  of  court. 

31.  Same — Motion  is  addressed  to  discre- 

tion of  trial  court, 

32.  Same  -—  Oral     understanding  —  Not 

within  the  protection  of  the  provi- 
sions. 

33,  34.  Same — Power  of  court. 

35.  Same — Presumptions  of  regularity  of 

action  of  court. 

36.  Same — Bight  to  dismissal. 

37.  Filing  cross-complaint — Effect  of. 

38.  Final  judgment — Order  dismissing  ac- 

tion constitutes  a. 

39.  Setting  cause  for  trial — ^Date  fixed  be- 

yond limitation  of  period — Effect  of 
failure  to  object. 

40^41.  Stipulation — For  continuance  of  time 
of  trial — Does  not  defeat  right  of 
dismissaL 

42.  Same — For  dropping  from  calendar — 

To  be  reset  on  motion. 

43.  Siame — Made  in  open  court. 

44.  Same — Signing  of  —  By  attorneys  of 

record. 

45.  Where  answer  is  filed — No  dismissal, 

when. 

46,47.  Where  no  answer  has  been  filed — In- 
herent power  to  dismiss. 

Aa  to  AOBsvlt,  see,  ante,  S  581,  note  Part 
VI. 

1.  CoBstmetlon  of  MS«tloii«-AB  maada- 
toTj, — The  above  Bectlon  and  related  sec- 
tions proyldingr  for  nonsuit  or  dismissal  of 
atitions  under  the  circumstances  provided 
are  mandatory  in  character. — Boyd  v.  South- 
ern Pac.  R.  (Co..  185  Cal.  344,  197  Pac.  58, 
following  the  doctrine  in  Larkin  v.  Supe- 
rior Court,  171  Cal.  719,  Ann.  Cas.  1917D 
670,  154  Pac.  841. 

2.  The  dismissal  of  an  action  for  failure 
to  brins  to  trial  within  Ave  years  after 
answer  filed,  except  where  the  parties  have 
stipulated  in  writing:  that  the  time  may  be 
extended,  is  made  mandatory  by  above  sec- 
tion.— Larkin  v.  Superior  Court,  171  Cal. 
719,  154  Pac.  841.  . 

3.  The  above  section,  which  directs  a 
dismissal  where  there  has  been  a  delay  of 
nearly  seven  years,  makes  an  exception  of 
th»  t&ses  where  the  parties  have  stipulated 
in  writing  that  the  time  may  be  extended. — 
Nathan  ▼.  Dierssen,  164  Cal.  607,  180  Pac. 
12.  14. 


4.  Same— A«  applytagr  to  what  cavBea, 
only. — The  above  section  applies  only  to 
causes  where  an  answer,  as  distlnsuished 
from  a  demurrer  has  been  filed. — Barton  v. 
City  of  Richmond,  39  Cal.  App.  564,  179  Pac. 
622. 

5.  Same— Aa  not  applying  on  appeals 
from  Justices'  coart. — This  section  does  not 
apply  to  actions  pendinsr  in  the  superior 
court  on  appeal  from  the  Justices'  court. — 
Pistolesi  V.  Superior  Court,  26  Cal.  App. 
408,    147  Pac.   104. 

6.  This  section  does  not  apply  to  actions 
pending^  in  the  superior  court  on  appeal 
from  the  Justices'  court,  and  while  the 
court  possesses  inherent  power  in  its  dis- 
cretion to  make  an  order  of  dismissal  it 
can  not  be  compelled  to  do  so. — Longr  v. 
Superior  Court.  SI  Cal.  App.  84,  159  Pac. 
784. 


7.  Same— As  to  dflscretloa  of  court  to  dis- 
miss before  expiration  of  time. — The  sec- 
tion merely  Axes  a  limit  beyond  which  the 
court's  discretion  ceases,  ana  does  not  pro- 
hibit dismissal  before  the  time  fixed. — Wat- 
terson  v.  Hillside  Water  Co.,  42  Cal.  App. 
364.  188  Pac.  592. 

8.  Same— >Aa  to  Intent  and  scope  of  sec- 
tion.— This  section  evinces  an  intent  to 
cover  the  entire  subject  of  dismissals  for 
failure  to  bringr  an  action  to  trial  after 
answer  filed,  and  to  fix:  (1)  a  minimum 
period  within  which  mere  delay  Is  not  to  be 
deemed  suflftcient  cause;  (2)  an  immediately 
ensuing:  interval  of  three  years,  during* 
which  the  court,  in  its  discretion,  may  ad- 
Judge  it  suflaclent,  and  (3)  a  maximum  pe- 
riod of  five  years,  upon  the  expiration  of 
which  the  delay  is  declared  to  be  suflicient 
as  a  matter  of  law  and  the  dismissal  is 
made  mandatory. — Romero  v.  Snyder,  167 
Cal.  216,   138  Pac.   1002. 

S.  Appeal  from  Justices*  court— Inkerent 
Jurisdiction. — The  superior  court  has  Inher- 
ent power  to  dismiss  an  action  appealed 
from  the  Justices'  court  on  questions  of  law 
and  fact,  where  not  brought  to  trial  within 
two  years  after  the  appeal  was  taken,  re- 
gardless of  whether  such  authority  exists 
under  the  provisions  of  the  above  section 
or  not. — Kaster  v.  Superior  Court.  34  Cal. 
App.  88,  166  Pac.  852. 

10.     «<Brouskt    to    trial''— Wken    cause    la. 

— In  a  case  in  which  a  cause  of  action 
which  has  been  the  issue  for  over  a  year 
and  the  trial  thereof  is  continued  indefi- 
nitely by  stipulation  and  the  plaintiff  there- 
after and  a  few  days  before  the  expiration 
of  the  five-year  period  of  limitation,  moved 
that  the  cause  be  set  again  for  trial  and 
this  was  done,  but  for  a  time  after  the 
expiration  of  the  period  of  limitation;  and 
thereafter  the  defendant  upon  the  expira- 
tion of  the  period  of  limitation  and  before 
the  trial  date  set,  moved  that  the  action  be 
dismissed  the  trial  order  was  properly  over- 
ruled   and    the    cause    dismissed. — Boyd    v. 
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Southern  Fac  R.  Co.,  186  Cal.  844,  197  Pac 
S8. 

11.  DtoMiiaMil  for  noA-proseeatlon— Pub- 
lic poller^ — The  provisions  of  the  above  sec- 
tion  preventingr  unlimited  postponement  of 
trials  is  one  of  public  policy  as  well  as  of 
private  concerns  to  litigrants,  ordinarily  in 
matters  effectinsr  only  the  risht  of  parties 
that  are  at  least  to  enlarge  or  curtail  the 
operations  of  the  statute  at  their  pleasure 
by  stipulation,  under  the  provisions  of  the 
Civil  Code,  3618;  but  where  the  public  is 
concerned  the  least  of  the  statutes  must  be 
observed. — City  of  Los  Angeles  v.  Superior 
Court.  185  Cal.  406.  197  Pao.  79. 

IX  Batry  of  Jadsment  after  defavlt-— 
JaitaAlctfom  of  clerk  not  alfeeted  bx  tUlns 
•f  demvrrer. — Where  the  defendant  fails  to 
answer  within  the  required  time  It  is  the 
duty  of  the  clerk  to  enter  his  default,  and 
the  fact  that  defendant,  subsequent  to  the 
entry  of  the  default,  llled  a  demurrer  does 
not  deprive  the  clerk  of  Jurisdiction  to  enter 
Judg^ment. — Christenson  v.  French,  180  Cal. 
S23.  182  Pac.  27. 


ta.  Fallare  to  bring  actloa  to  trlal^As 
to  generally* — ^Prior  to  the  enactment  of 
above  section,  the  courts  were  vested  with 
discretionary  power  to  dismiss  an  action 
at  any  tUne  for  unreasonable  delay  in  its 
prosecntion,  notwithstanding  an  answer  had 
been  filed.  But  the  effect  of  such  section 
Is  to  change  this  rule  and  restrict  the  exer- 
cise of  the  power  of  dismissal,  where  an- 
swer is  filed,  to  two  years  after  the  date  of 
such  filing.  The  declaration  that  the  court 
has  powor  in  its  discretion  to  dismiss  an 
action  upon  the  conditions  prescribed  Im- 
plies the  negative  of  the  power  to  dismiss 
aniess  such  conditions  exist. — Johnston  v. 
Baker.  187  CaL  260,  139  Pac.  86. 

14.  The  superior  court,  without  the  aid 
of  statutory  authority,  has  power,  as  a 
court  of  general  Jurisdiction,  to  dismiss  an 
action  because  of  the  failure  of  the  plaintiff 
to  prosecute  it  with  reasonable  diligence. 
— Romero  v.  Snyder,  167  Cal.  216,  188  Pac. 
1002. 

15.  The  above  section,  enacted  in  1906, 
deprives  the  superior  court  of  power  to  dis- 
miss an  action  for  neglect  of  the  plaintiff 
to  prosecute  the  same.  In  cases  where  an 
answer  has  been  filed,  unless  the  plaintiff 
fails  to  bring  the  action  to  trial  within  two 
years  after  the  filing  of  the  answer. — Ro- 
Bwro  V.  Snyder,  167  Cal.  216,  138  Pac.  1002. 

IC.  The  situation  existing  at  the  time  a 
notion  to  dismiss  for  want  of  diligence  in 
prosecution  was  noticed  Is  that  which  con- 
trols its  determination. — Romero  v.  Snyder, 
167  Cal.  216,  138  Pac.  1002. 

17.  Above  section  applies  only  to  the 
particular  instance  of  delay  In  bringing  the 
rase  to  trial  after  answer  filed.  Where  an 
answer  has  not  been  filed,  the  court's  power 
to  dismiss  an  action  for  want  of  prosecution 
remains,  as  It  was  before,  limited  only  by 
a   tonnd   discretion.     For   the    purposes    of 


that  section,  the  filing  of  a  demurrer  does 
not  have  the  same  effect  as  an  answer. — 
Romero  v.  Snyder,  167  Cal.  216.  138  Pac. 
1002. 

18.  It  is  held  that  It  was  not  abuse  of 
discretion  for  the  court  to  dismiss  the  pres- 
ent action  as  against  defendants  who  had 
not  filed  an  answer,  where  there  was  an  en- 
tirely unexplained  and  inexcusable  delay 
for  nearly  two  years  in  prosecuting  the 
action  at  the  time  the  motions  to  dismiss 
were  noticed. — Romero  v.  Snyder,  167  Cal. 
216,  188  Pac.  1002. 

19.  If  the  delay  in  prosecuting  an  action 
is  due  to  the  neglect  of  the  attorneys  of 
the  plaintiff,  such  neglect  is  imputable  to 
the  plaintiff  as  her  own  neglect. — Romero 
V.  Snyder,  167  Cal.  216,  138  Pac.  1002. 

ao.  Same— 'As  to  scope  of  section. — This 
section  evinces  an  attempt  to  cover  the 
entire  subject  of  dismissals  for  failure  to 
bring  an  action  to  trial  after  answer  filed, 
and  to  fix  (1)  a  minimum  period  of  two 
years  within  which  mere  delay  is  not  to 
be  deemed  sufficient  cause;  (2)  an  imme- 
diately ensuing  interval  of  three  years,  dur- 
ing which  the  court,  in  its  discretion,  may 
adjudge  it  sufficient;  and  (3),  a  maximum 
period  of  five  years,  upon  the  expiration  of 
which,  the  delay  Is  declared  to  be  sufficient 
as  a  matter  of  law  and  the  dismissal  is 
made  mandatory. — Romero  v.  Snyder,  167 
Cal.   216,   138   Pac.   1002. 

21.  Sane  <— As  to  dlsmlssnl  —  Statutory 
provisions  nandatory^ — The  provisions  of 
the  above  section  requiring  the  court,  on 
motion  of  defendant  after  notice  to  the 
plaintiff,  or  the  court  of  Its  own  motion  to 
dismiss  a  cause  which  has  not  been  brought 
to  trial  within  the  five-year  period  of  limi- 
tations provided  by  the  provisions  of  the 
above  section  except  in  those  cases  in  which 
there  have  been  stipulations  in  writing  that 
the  time  may  be  extended  beyond  that  pe- 
riod.— Ravin  V.  Plans,  37  Cal.  App.  786,  174 
Cal.  690. 

22.  Same— Action  to  «nlet  title. — The  de- 
fendant's right  to  a  dismissal  of  an  action 
to  quiet  title  for  failure  to  bring  it  to  trial 
within  five  years  after  answers  were  filed 
is  not  affected  by  the  mere  fact  that  the 
answers  set  up  defendants'  own  alleged 
title  and  asked  that  they  be  adjudged  the 
owners. — ^Larkin  v.  Superior  Court,  171  Cal. 
719.  164  Pac.  841. 


—Death    of    defendant. — 

A  motion  to  dismiss  an  action  not  brought 
to  trial  within  five  years  after  answer  filed 
is  not  affected  by  the  death  of  the  original 
defendant-administrator  and  the  failure  to 
appoint  and  substitute  a  new  administrator 
for  several  months  thereafter,  where  the 
death  occurred  after  the  expiration  of  the 
five-year  period. — Larkln  v.  Superior  Court, 
171  Cal.  719,  164  Pac.  841. 

24.  Same — Actval  tHal  not  required. — ^Un- 
der  the  provisions  of  the  above  section  It  is 
not   required   that   the   cause   shall  actually 
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be  tried  within  the  flve-year  period  and  dis- 
posed of  by  the  court;  the  plaintiff  has  per- 
formed all  that  is  required  of  him  when  he 
has  moved  the  case  upon  the  calendar  and 
caused  it  to  be  set  for  trial. — Mazitelli  v. 
Crane,  35  Cal.  App.  264,  169  Pac.  721. 

25.  Same— Appeal-— Effect  of  tke  provl- 
aloaa  of  the  above  section  are  not  opera- 
tive in  those  cases  in  which  a  cause  has 
been  brougrht  to  trial  after  the  flve-year 
period  of  limitations  and  a  Judgrment  has 
been  entered  AgaiuBt  the  defendants  from 
which  an  appeal  has  been  taken  and  the 
court  thereafter  can  not  upon  its  own  mo- 
tion with  the  consent  of  the  parties  dismiss 
the  cause. — Klnard  v.  Jordan,  175  Cal.-  13, 
164  Pac.  894. 

20.  Sane  —  Gonatmctlon  «-  Tke  word 
^trlal**  as  used  in  the  above  section  refers 
to  the  hearing  and  determination  of  the 
issues  of  fact  involved  in  a  trial  of  the 
case  on  its  merits,  and  does  not  include  the 
hearing  on  a  demurrer,  which  does  not  con- 
stitute a  trial. — Perrin  v.  Miller,  85  Cal.  App. 
129,  169  Pac.  426. 

27.     Same— Delay   la    briafflns   to    trial. — 

The  dismissal  of  an  action  for  failure  to 
bring:  to  trial  within  two  years  after  the 
fllingr  of  the  answer  is  not  an  abuse  of  dis- 
cretion, although  notice  of  the  motion  to 
dismiss  was  sriven  but  a  few  days  after  the 
expiration  of  the  two  years  and  the  plain- 
tiff's attorney  was  ill  for  four  months  and 
duringr  the  remainder  of  the  two  years  was 
engrasred  in  other  business  matters. — Gold- 
man V.  Palmtagr,  169  Cal.  170,  146  Pac.  429. 

'  28.  The  superior  court,  without  the  aid  of 
statutory  authority,  has  power,  as  a  court 
of  greneral  Jurisdiction,  to  dismiss  an  action 
because  of  the  failure  of  the  plaintiff  to 
prosecute  it  with  reasonable  diligrence, 
where  no  answer  has  been  flled.  Above  sec- 
tion   applies    only    to    dismissals    after   an- 

jswers  flled. — ^Overaa  v.  Keeney,  49  Cal.  Dec. 
407,  147  Pac.  466. 

29.  It  is  not  an  abuse  of  discretion  to 
dismiss  an  action  for  damages  for  personal 
injuries  for  failure  to  prosecute  with  rea- 
sonable diligence,  where  the  complaint  was 
not  flled  until  eleven  days  before  the  expi- 
ration of  the  period  prescribed  for  the  com- 
mencement of  the  action,  and  the  summons 
not  taken  out  until  three  weeks  before  the 
limitation  of  the  time  for  its  issuance,  and 
not  served  until  seven  months  before  the 
expiration  of  the  time  allowed  by  law,  both 
parties  living:  in  the  same  county  and  hav- 
ing: frequent  meeting:s,  notwithstanding:  such 
failure  was  due  to  the  plaintiff's  crippled 
condition  and  his  consequent  inability  to 
earn  money  to  proceed  with  the  litigation. 
— Overaa  v.  Keeney,  49  Cal.  Dec.  407,  147 
Pac.   466. 

30.  Same  —  Discretion    of   court. — In    the 

case  of  an  appeal  to  the  superior  court 
from  the  justices*  court  on  the  failure  to 
bring:  the  cause  to  trial  within  two  years, 
it  is  not  an  abuse  of  discretion  to  dlsmis.«« 
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such  appeal,  taken  on  both  questions  of  law 
and  fact,  such  failure  to  brinff  to  trial 
not  beingr  due  to  mistake  or  ignorance,  but 
the  plaintiff  being:  content  to  let  the  matter 
rest  because  he  was  relying:  upon  a  bond 
g:iven  to  release  an  attachment  obtained 
by  him,  and  the  defendant  had  in  the  mean- 
time removed  to  another  state,  the  expenses 
incident  to  their  personal  attendance  at  the 
trial  being:  nearly  equal  to  the  amount  of 
the  demand. — Kaster  v.  Superior  Court,  34 
Cal.  App.  88,   166  Pac.   852. 

81.  Same— MotioB  la  addreaaed  to  dincre- 
tlon  of  trial  conrt,  whose  action  will  not 
be  disturbed  except  for  clear  abuse. — Vestal 
V.  Young:,  147  Cal.  721,  82  Pac.  381. 

32.  Same— Oral  nndentaadins^ — Not  with- 
in   tile   protection   of   tke   provlalonB   of   the 

above  statute  in  a  case  in  which  the  cause 
is  not  brougrht  to  trial  within  the  flve-year 
period. — Perrin  v.  Miller,  36  Cal.  App.  129. 
169  Pac.  426. 

33.  Same— Poorer  of  conrt. — A  court  has 
power  to  dismiss  an  action  for  want  of  rea- 
sonable diligence  in  prosecuting  it. — Witter 
V.  Phelps,  163  Cal.  665»  126  Pac.  693. 

34.  That  nisi  prlus  courts  possess  Inher- 
ent power  to  dismiss  pending:  actions  upon 
the  ground  that  they  have  not  been  dili- 
g:ently  prosecuted  is  a  proposition  repeat- 
edly conflrmed  and  well  settled  in  this 
state.  The  only  question  is,  did  the  court's 
order  dismissing  the  action  involve  an  abuse 
of  discretion  under  the  facts  of  any  par- 
ticular case. — Gray  v.  Times-Mirror  Co.,  11 
Cal.  App.  155,  160,  104  Pac.  481. 

35.  Same— Presumption  of  resnlarity  of 
action  of  conrt. — In  a  case  where  it  appears 
from  the  recitals  of  the  flndings  and  the 
judgments  that  the  trial  took  place  more 
than  flve  years  after  the  flling  of  the  de- 
fendant's answer,  regularity  of  proceeding 
in  the  lower  court  will  be  presumed  by  an 
appellate  court  in  the  absence  of  afldrmative 
showing  to  the  contrary. — Richmond  v.  Ju- 
lian Consol.  Mln.  Co.,  176  Cal.  600,  169  Pac. 
356. 

SO.  Same — RIskt  to  dlsml«Bal  for  failure 
to  bring  to  trial  within  the  time  flxed,  as 
extended  by  a  written  stipulation  and  the 
rights  of  the  defendant  will  not  be  affected 
by  the  importance  of  the  action  or  the  equi- 
ties between  the  parties  on  the  merits. — 
City  of  Los  Angeles  v.  Superior  Court,  185 
Cal.  405,  197  Pac.  79. 

37.     Flllns   croBB-complaInt  —  Effect    of. — 

Jurisdiction  of  an  action  is  not  lost  by  rea- 
son of  the  failure  to  prosecute  within  flve 
years  after  answer  to  the  complaint  where 
the  delay  is  attributable  In  part  to  the  ac- 
tion of  the  defendants  in  flling  a  cross- 
complaint  when  the  plaintiff  endeavored  to 
have  the  cause  placed  on  the  calendar  for 
trial  within  two  and  a  half  years  after 
answer  to  the  original  complaint  had  been 
filed. — Hickman  v.  Lynch,  27  Cal.  App.  354, 
149   Pac.   997. 
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Am  t«  wkere  answer  la  filed,  see  par.  45, 
this  note. 

Mi  PImat  Jadflrmeat  —  Order  dlamlBBlas 
MttoB  coastltatea  a  final  Judgrment  within 
the  meaning  of  the  provisions  of  this  code, 
touchingr  appeals.  —  Dempsey  v.  Underhlll, 
15«  Cal.  718,  719,  106  Pac.  78. 


S».  Settlas  eavae  for  trial — Date  fixed 
W7»Bi  UaUtatloa  of  period — Effect  of  fall- 
art  to  objeet.^ — In  a  case  in  which  a  cause 
of  action  has  been  at  issue  for  a  long  time 
and  the  trial  thereof  has  been  continued 
indefinitely,  under  stipulation  between  the 
parties,  and  on  motion  of  the  plaintiff  a  few 
days  before  the  expiration  of  the  five-year 
period  of  limitations  a  date  for  the  trial  of 
ihc  cause  is  fixed,  but  so  far  In  the  future 
that  it  is  beyond  the  period  of  limitation 
prescribed  by  the  code;  a  failure  of  the  de- 
f^-ndant  to  object  that  the  trial  date  is  after 
the  expiration  of  the  period  of  limitation 
prescribed  by  the  code,  does  not  constitute 
an  acquiescence  in  the  fixing  of  such  date, 
or  estop  the  defendant  after  the  expiration 
of  the  period  of  limitation  to  move  for  the 
disiDiBsal  of  the  cause. — Boyd  v.  Southern 
Pac.  Co.,  185  Cal.  844.  197  Pac.  68. 

4a.  Stipalatlon— For  eoatiauaace  of  time 
•f  trlal^Doea  mot  defeat  risht  of  dlamlaaal. 

—In  the  case  in  which  by  written  stipula- 
tion of  the  parties  the  trial  of  a  cause 
is  extended  beyond  the  five-year  period  of 
iimitation  this  will  not  bar  the  defendant  of 
fcis  right  to  move  for  the  dismissal  of  the 
«use  after  the  five-year  period  of  limita- 
tion has  expired. — City  of  Los  Angreles  v. 
Superior  Court,  185  Cal.  405,  197  Pac.  79. 

41.  A  written  stipulation  extending  the 
lime  of  a  party  to  plead,  serve  notice,  or  to 
perform  any  other  act  required  by  law,  does 
not  constitute  a  waiver  of  the  right  to.  the 
enforcement  of  the  performance  of  the  act 
required  by  law  beyond  the  time  expressly 
vtipulated:  such  a  stipulation  does  not  waive 
the  defendant's  right  to  move  for  a  dismis- 
»I  because  of  a  failure  to  prosecute  it 
merely  amounts  to  a  stipulation  as  to  the 
time  within  which  the  plaintiff  may  bring 
the  cause  to  trial. — City  of  Los  Angeles  v, 
Superior  Court,  185  Cal.  405,  197  Pac.  79. 

43.  Saaie — For  dropping  from  ealeadar^- 
T»  ke  reaet  oa  motloa. — Where  a  cause  had 
heen  at  issue  over  seventeen  years  it  is 
properly  dismissed  for  failure  to  prosecute, 
and  a  stipulation  that  the  action  be  dropped 
from  the  calendar  to  be  reset  on  motion 
made  sixteen  years  before  dismissal  does 
Ml  take  the  case  out  of  the  operation  of 


this  section. — Central  Pac.   R.   Co.  v.  Riley, 
31  Cal.  App.  394,  160  Pac.  844. 

43.  Same— Made  la  opea  eourt. — A  stipu- 
lation made  in  open  court  and  entered  in 
the  minutes  fixing  as  the  time  for  trial  a 
date  within  one  year  from  the  filing  of  the 
answer,  and  two  stipulations  continuing 
the  trial,  the  later  to  a  date  within  fifteen 
months  after  the  filing  of  the  answer,  are 
not  the  stipulations  extending  the  five-year 
period  contemplated  by  such  section. — Lar- 
kin  V.  Superior  Court.  171  Cal.  719,  154  Pac. 
841. 

44.  Saine-^SIsnlas  of-— By  attoraeya  of 
record. — It  is  not  essential  that  the  stipu- 
lation in  writing  mentioned  in  such  section 
be  signed  personally  by  "the  parties";  a 
stipulation  by  counsel  is  sufficient. — Larkin 
V.  Superior  Court,  171  Cal.  719,  154  Pac. 
841. 

45.  "^here  aa  aaaiver  la  filed  — -  No  dla- 
mlaaal, when. — In  cases  where  an  answer 
has  been  filed  the  court  should  not  dismiss 
the  action  for  want  of  prosecution  unless 
the  plaintiff  has  delayed  for  two  years 
thereafter  to  bring  the  action  to  trial. — 
Romero  v.  Snyder,  167  Cal.  216,  138  Pac. 
1002. 

Aa  to  flUns  eroaa-complalnt  and  effect  of, 

see  par.  37,  this  note. 

46.  IVhere  ao  aaawer  haa  beea  filed— In- 
kerent  power  to  dlamlaa. — Where  no  an. 
swer  has  been  filed  the  court  has  innerent 
power  to  dismiss  an  action  for  want  of 
prosecution.  The  limitations  on  the  court's 
power  to  dismiss  under  this  section  apply 
to  the  particular  instance  of  delay  in  bring- 
ing the  case  to  trial  after  answer  has  been 
filed. — Overaa  v.  Keeney,  169  Cal.  628,  147 
Pac.  466. 

47.  It  is  not  an  abuse  of  discretion  to 
dismiss  an  action  for  damages  for  personal 
Injuries  for  failure  to  prosecute  with  rea- 
sonable diligence,  where  the  complaint  was 
not  filed  until  eleven  days  before  the  ex- 
piration of  the  period  prescribed  for  the 
commencement  of  the  action,  and  the  sum^ 
mons  not  taken  out  until  three  weeks  be- 
for  the  limitation  of  the  time  for  its  issu- 
ance, and  not  served  until  seven  months 
before  the  expiration  of  the  time  allowed  by 
law,  both  parties  living  in  the  same  county 
and  having  frequent  meetings,  notwith- 
standing such  failure  was  due  to  the  plain- 
tiff's crippled  condition  and  his  consequent 
inability  to  earn  money  to  proceed  with  the 
litigation. — Overaa  v.  Keeney,  169  Cal.  628 
147  Pac.  466. 
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t  S8S  JVDOIUfiNT  BY  DBF AVLT— FAILURES  TO  ANSWER.  [Pt.  U* 

CHAPTER  n. 

JUDGMENT  UPON  PAILUBE  TO  ANSWER. 
I  585.    In  what  cases  judgment  may  be  bad  upon  tbe  failure  of  tbe  defendant  to  answer. 

§  685.  IN  WHAT  CASES  JUDOUENT  BIAY  BE  HAD  UPON  THE  FAIL- 
URE OF  THE  DEFENDANT  TO  ANSWER.  Judgment  may  be  had,  if  the 
defendant  fails  to  answer  the  complaint,  as  follows : 

1.  In  an  action  arising  upon  contract  for  the  recovery  of  money  or  damages 
only,  if  the  defendant  has  been  personally  served  and  no  answer  has  been  filed 
with  the  clerk  of  the  court  within  the  time  specified  in  the  summons,  or  such 
further  time  as  may  have  been  granted,  the  clerk,  upon  application  of  the 
plaintiff,  must  enter  the  default  of  the  defendant,  and  immediately  thereafter 
enter  judgment  for  the  amount  demanded  in  the  complaint,  including  the 
costs,  against  the  defendant,  or  against  one  or  more  of  several  defendants,  in 
the  cases  provided  for  in  section  four  hundred  and  fourteen. 

2.  In  other  actions,  if  the  defendant  has  been  personally  served  ismd  no 
answer  has  been  filed  with  the  clerk  of  the  court  within  the  time  specified  in 
the  summons,  or  such  further  time  as  may  have  been  granted,  the  clerk  must 
enter  the  default  of  the  defendant;  and  thereafter  the  plaintiff  may  apply  to 
the  court  for  the  relief  demanded  in  the  complaint.  If  the  taking  of  an  account, 
or  the  proof  of  any  fact,  is  necessary  to  enable  the  court  to  give  judgment,  or 
to  carry  the  judgment  into  effect,  the  court  may  take  the  account  or  hear  the 
proof,  or  may,  in  its  discretion,  order  a  reference  for  that  purpose.  And  where 
the  action  is  for  the  recovery  of  damages,  in  whole  or  in  part,  the  court  may 
order  the  damages  to  be  assessed  by  a  jury;  or  if,  to  determine  the  amount 
of  damages,  the  examination  of  a  long  account  is  involved,  by  a  reference  as 
above  provided. 

3.  In  all  actions  where  the  service  of  the  summons  was  by  publication,  the 
plaintiff,  upon  the  expiration  of  the  time  for  answering,  may,  upon  proof  of 
the  publication,  and  that  no  answer  has  been  filed,  apply  for  judgment ;  and  the 
court  must  thereupon  require  proof  to  be  made  of  the  allegations  of  the  com- 
plaint; and  if  the  defendant  is  not  a  resident  of  the  state,  must  require  the 
plaintiff,  or  his  agent,  to  be  examined,  on  oath,  respecting  any  payments  that 
have  been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on  account  of  any 
demand  mentioned  in  the  complaint,  and  may  render  judgment  for  the  amount 
which  he  is  entitled  to  recover;  provided,  that,  in  all  cases  affecting  the  title 
to  or  possession  of  real  property,  where  the  service  of  the  summons  was  by 
publication  and  the  defendant  has  failed  to  answer,  no  judgment  shall  be  ren- 
dered upon  proof  of  mere  occupancy,  unless  such  occupancy  shall  have  con- 
tinued for  the  time  and  shall  have  been  of  the  character  necessary  to  confer 
title  by  prescription,  and  in  all  cases  where  the  plaintiff  bases  his  claim  upon 
a  paper  title,  the  court  shall  require  evidence  establishing  plaintiff's  equitable 
right  to  judgment  before  rendering  such  judgment ;  provided,  further,  however, 
that  in  actions  involving  merely  the  possession  of  real  property  where  the  com- 
plaint is  verified  and  shows  by  proper  allegations  that  no  party  to  the  action 
claims  title  to  the  real  property  involved,  either  by  prescription,  accession, 
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transfer,  will  or  succession  but  only  the  possession  thereof,  the  court  may 
raider  judgment  upon  proof  of  occupancy  by  plaintiff  and  ouster  by  defendant. 

History:  Enacted  March  18,  1905,  SUts.  and  Amdts.  1905,  p.  244; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907.  p.  712. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  447;  May  29,  1915,  Stats,  and  Amdts. 
1915,  p.  932.    In  effect  August  8,  1915. 


DEFAULT  JUDGMENT. 
L  Ik  General,  1-18. 

n.  Default  —  Entey    or    Judgment   by 
Clerk — Subdivision  1,  19-48. 

IIL  Same — Belief  Granted  by  Court — Sub* 
DIVISION  2,  49-59. 

IV.  Same — ^Pubucation  or  Summons — Sub- 
division 3,  60-64. 

L  In  General. 

1.  Affidavit — FaUing  to  show  service  of 

summons. 

2.  Action  to  recover  possession  of  land — 

As  to  relief  granted  on. 

3.  Same  —  Against  corporation  —  Is  not 

void  on  its  face,  when. 

4.  Same — ^Evidence  not  required. 

5.  Same — ^Waiver  of  right  to  entry  of — 

In  action  to  quiet  title. 
a.  Amendment  as  to  parties — Complaint 
in  foreclosure. 

7.  Default  judgment — Authorised,  when. 

8.  Defendant  does  not  ''appear  and  de- 

mur," when. 

9.  Demurrer  is  answer. 

10.  Formal  entry  of  default. 

IL  Fraud — ^Application  to  court  for  relief. 

12.  Judgment  —  As   to    defaulting   defen- 

dULt. 

13.  Same — ^Void  upon  its  face. 

14.  Motion    to    set    aside    default    rests 

largely  in  discretion  of  trial  court. 

15.  Same — ^Discretion  of  court,  in  setting 

aside  default. 

16.  Notice  of  overruling  demurrer. 

17.  Begularity  of  judgment  for  divorce. 
IS.  Waiver  of  flndings— Default  as  a. 

IL  Default — ^Entby  of  Judgment  by  Clerk 
— Subdivision  1. 

19,20.  As  to  construction  of  section — Subdi- 

Tision  1 — In  general. 
21,22.  Same — Same — Action  to  recover  taxes 

paid  under  protest. 
23,24.  Allowance  of  attorney's  fees — Power 
of  clerk  to  fix. 
25.  Authority  of  clerk  to  enter  judgment. 
i,27.  Clerk,  authorized  to  enter  default. 

28.  Same — Has    no   discretion — ^Plaintiff's 
.  right  not  prejudiced  by  failure  to 

enter  judgment. 

29.  Same — Must  ascertain  from  complaint. 

SO.  Same — ^Ministerial   capacity,    clerk   in 
entering  default  acts  in. 


81.  Same — Same — Clerk  is  minister  or  ser- 
vant of  law. 

32.  Same  —  Same  —  Clerk    must    conform 
strictly  to  provisions  of  statute. 

S3.  Same — Same — No  intendments  are  in- 
dulged in  support  of  clerk's  acts. 

34.  Default  —  Admits    truth    of    matters 
pleaded. 

85.  Defendant  who  defaults — Out  of  court. 

36.  Entry  of  judgment — Against  default- 

ing defendant. 

37.  Same — ^For  an  amount  in  excess. 

38.  Estimating  attorney's  fees — ^Authority 

of  derk. 

89,40.  Joint  liability  of  defendants — Author- 
ity of  clerk. 

41.  Same — Same— "Money  only,"   action 

for  recovery  of — ^Default. 

42.  Same — Same— "Becovery  of  damages 

only. ' ' 

43.  Same  —  Same  —  Under    Practice    Act 

clerk  had  no  power,  on  default. 

44.  Same — Same — Unliquidated  demand. 

45.  Pleading  prepared  for  purpose  of  fil- 

ing— Not  pleading  in  fact. 

46.  Provision  that  clerk  must  enter  judg- 

ment "Immediately." 

47.  Service  of  summons  vacating — ^Effect 

of. 

48.  Vacation  of   judgment  —  Subsequent 

party. 

HI.  Defaui/f — ^Belief  Granted  by  Court — 
Subdivision  2. 

49.  Authority  of  court  to  grant  relief — 

Cross-complaint   not   served  —  Court 
has  no  power. 

50, 51.  Construction  of  section — Subdivision  2. 

52.  Court  acquires  jurisdiction  to  enter  de- 

fault— By  service  of  process. 

53.  Damages  for  trespass — ^Entry  of  judg- 

ment, when  erroneous. 

54.  Entry  of  formal  default — Not  neces- 

sary. 

55.  Judgment  void  for  excessive  amount — 

Motion  to  vacate. 

56.  Notice— That    plaintiff    would    "take 

judgment,"  etc. 

57.  Summons,  with  proof  of  service,  not 

required  to  be  filed. 

58.  Valid  judgment  by  default — ^May   be 

rendered  by  a  court. 

59.  Variance — ^Between  summons  and  judg- 

ment. 
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IV.  Default — Publication    op    Summons — 
Subdivision  3. 

60.  Publication  of  Bummons — Omission  of 

affidavit. 

61.  Same — Publication  of  summons  which 

omits  notice. 

62,  63.  Same  —  Service    upon    nonresident    by 
publication. 

64.  Personal  judgment  against  nonresident. 
I.      IN    GENERAL. 

1.  AlAdavIt— FalliniT  to  sliow  service  of 
■nminoBii  is  insufflcient  as  proof  of  service 
in  record  to  sustain  judgrment  upon  direct 
appeal  therefrom. — Linott  v.  Rowland,  119 
Cal.  452,  453,  51  Pac.  687.  See  McMillan  v. 
Reynolds.  11  Cal.  372;  Schloss  v.  White,  16 
Cal.  65,  66;  McKinlay  v.  Tuttle.  42  Cal.  570, 
577;  People  v.  Bernal,  43  Cal.  385. 

2.  Action  to  recover  poBnesBlon  of  land— 
An  to  relief  granted  pn. — In  an  action  for 
the  recovery  of  possession  of  land,  as  well 
as  for  rents  and  profits,  wherein  the  com- 
plaint contains  every  allegratlon  necessary 
in  an  action  of  ejectment,  even  thougrh  there 
is  no  prayer  for  the  restitution  of  the  prem- 
ises, the  court  may,  under  section  580,  ante, 
Rrant  the  plaintiff  any  relief  "consistent 
with  the  case  made  by  the  complaint  and 
embraced  within  the  issue."  —  Nathan  v. 
Dierssen,  164  Cal.  607.  130  Pac.  12,  14. 

S.  Same  —  Affalniit  corporation^ Is  not 
void  on  Urn  face  if  the  complaint  sufficiently 
states  a  cause  of  action,  and  the  summons 
is  duly  served  on  the  president  of  the  cor- 
poration, and  the  default  and  Judg-ment  duly 
entered. — Robinson  v.  Blood,  151  Cal.  506, 
91  Pac.  258. 

4«  Same  —  BTldence  not  required. — Evi- 
dence is  no  more  required  to  validate  a 
Judgrment  by  default,  after  personal  service 
of  summons,  in  an  action  under  section  738, 
post,  than  in  any  other  ordinary  action. — 
City  of  Los  Angeles  v.  Los  Angeles  F.  &  M. 
Co.,  150  Cal.  649.  89  Pac.  615. 

5.  Same— Waiver  of  rlffht.to  entry  of— In 
action  to  qnlet  title. — Where  defendants 
file  a  cross-complaint,  alleging  title  in 
themselves,  and  praying  to  have  it  quieted, 
to  which  plaintiff's  default  is  entered,  and 
thereafter  plaintiff,  with  defendant's  con- 
sent, flled  an  amended  complaint  setting  up 
title,  and  asking  the  same  relief,  and  trial 
is  had  upon  the  issue  raised  as  to  title, 
such  action  on  defendant's  part  operates  as 
a  waiver  of  their  right  to  have  Judgment 
entered  upon  plaintiff's  default. — Madison  v. 
Octave  Oil  Co.,  154  Cal.  770,  99  Pac.  176. 

6.  Amendment  an  to  parties— Complaint 
in  forecIoBure. — Where  Judg^ment  by  de- 
fault is  entered  against  party,  default  Is 
not  opened  and  it  is  not  required  that  party 
be  first  served  with  amendment  after  de- 
fault so  as  to  give  opportunity  to  answer, 
where  such  amendment  was  for  sole  purpose 
of  making  husbands  of  certain  defendants 
parties,  alleg^ing  that  they  "claim  or  have 


some  interest  in  the  mortgaged  premises, 
.  .  .  but  that  all  of  said  claims  are  sub- 
ordinate to  .  .  .  plaintiff's  mortgage";  and 
where  nothing  in  record  showed  that  de- 
faulting defendant  was  In  any  way  Inter- 
ested or  affected  by  appearance  of  new 
parties  in  case,  and  where  amendment  was 
not,  therefore,  as  to  such  party,  matter  of 
substance. — San  Diego  Sav.  Bank-  v.  Good- 
sell,  137  Cal.  420,  425,  70  Pac.  299. 

7.  Default    Jadffment— Autkorlsed    when. 

— A  default  judgment  is  authorized  against 
a  partnership  defendant  in  an  action,  not- 
withstanding the  return  of  service  of  sum- 
mons falls  affirmatively  to  declare  that  the 
individual  defendant  served  was  a  member 
of  the  copartnership  and  served  in  that 
capacity,  where  the  complaint,  a  copy  of 
which  was  served  with  the  summons,  show^s 
that  he  was  sued  individually,  and  alleges 
that  he  was  a  member  of  the  partnership 
Joined  as  defendant  under  the  firm  name. — 
Colquhoun  v.  Pack,  28  Cal.  App.  319,  152  Pac. 
319. 

8.  Defendant  does  not  ^appear  and  de- 
mur" to  complaint  until  demurrer  Is  filed. 
— Fletcher  v.  Maglnnis,  136  Cal.  362,  363,  68 
Pac.  1015. 

8.  Demurrer  Is  aniiwer  within  meaning 
of  this  section. — Oliphant  v.  Whitney,  34 
Cal.  25,  27;  Fletcher  v.  Maglnnis,  136  Cal. 
362,  363,  68  Pac.  1015. 

10*  Formal  entry  of  d«^fault  held  under 
the  circumstances  of  the  case  not  to  be 
essential  to  regularity  of  Judgpient. — Wake- 
field V.  Wakefield,  16  Cal.  App.  115,  116  Pac. 
309. 

11.  Fraud— Application  to  court  for  re- 
lief.— Action  to  recover  money  obtained  by 
fraud  and  deceit  is  one  in  which  it  is  proper 
to  apply  to  the  court  for  relief. — Nevin  v. 
Gary,  12  Cal.  App.  1,  4,  106  Pac.  422. 

12.  Judirment-i-AB  to  defaulting  defend- 
ant will  not  be  dismissed  on  appeal,  upon 
contention  that  Judgment  so  rendered  is  not 
final  Judgment,  for  reason  that  if  legally 
within  contemplation  of  this  section  and 
section  414,  ante,  then  right  of  appeal  ex- 
ists; and  if  dismissal  be  declared  illegal  and 
void,  right  to  appeal  Is  not  abridged  by 
reason  of  fact  that  party  might  also  move 
to  have  Judgment  vacated. — Jameson  v.  Sim- 
mons S.  Co..  144  Cal.  3,  4,  77  Pac.   662. 

la.  Same— Void  upon  Itii  face  is  one  that 
appears  to  be  void  upon  inspection  of  Judg- 
ment-roll.— Crossman  v.  Vivienda  W.  Co., 
136  Cal.  571,  575.  69  Pac.  220.  See  People  v. 
Harrison,  84  Cal.  607,  24  Pac.  311. 

14.  Motion  to  set  aiiide  default— RcMtn 
laivly   In  discretion  of  trial   court  and    its 

action  thereon  will  very  rarely  be  dis- 
turbed upon  appeal. — Langford  v.  Langford, 
136  Cal.  507.  508.  69  Pac.  235.  Se«  Win- 
chester V.  Black,   134  Cal.   125,   66   Pac.    197. 

15.  Same^Diflcretlon  of  court.  In  nettlnip 
aside  default,  is  best  exercised  when  it 
tends  to  bring  about  Judgment  upon. merits 
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Of  controversy  between  parties. — Winches- 
ter V.  Black.  134  Cal.  125,  127,  66  Pac.  197, 
approving  Nicol  v.  Weldon,  130  Cal.  666,  63 
P«c  63. 

1<-  Notfo«  of  overmllnir  demurrer. — De- 
fendant entitled  to  receive  notice  of  order 
dismisAlns  demurrer  before  any  default  can 
be  taken  under  rule  of  court. — See  Winches- 
ter V.  Black.    134  Cal.  125,  127,  66  Pac.  197. 

17.  Res^lArlty  of  Judsment  for  divorce. 
— When  plaintiff  is  present  by  attorney  at 
the  trial  of  ihe  case,  and  does  not  offer 
t-vzdence,  or  make  answer  to  defendant's 
cross -complaint,  he  is  not  in  a  position  to 
question  the  regrularity  of  the  Judgment  for 
divorce  entered  upon  said  cross-complaint, 
on  the  srround  that  no  formal  entry  of  his 
default  -v^^as  made. — Wakefield  v.  Wakefield, 
H  Cal.  App.  115.  116  Pac.  309. 

18.     ^BV«lver   of    findliiKa — Default    as   a. — 

Permittlngr  default  to  be  entered,  and  fail- 
ings to  appear  at  trial,  constitute  waiver  of 
finding's. — Hibernia  Sav.  &  L.  Soc.  v.  Clarke, 
110  Cal.  27,  82.  42  Pac.  425. 

II.      DEFAULT— ENTRY   OP   JUDGMENT 
BY  CLERK— SUBDIVISION  1. 

19l  As  to  construction  of  section— Sub- 
dlTisi«a  1 — In  ffeneral* — The  clerk  can  not 
enter  a  default  unless  no  answer  has  been 
filed  "within  the  time  specified  in  the  sum- 
mons or  auch  further  time  as  may  have  been 
granted."  A  default  can  not  be  entered  for 
failure  to  file  an  answer  when  such  an- 
swer ia  on  file  at  the  time  the  attempt  is 
made  to  enter  the  default. — Reher  v.  Reed, 
166  Cal.  525.  Ann.  Cas.  1915C,  737,  137  Pac. 
263. 

20.  In  the  performance  of  the  functions 
devolved  upon  him  by  this  subdivision  the 
clerk  acts  ministerially.  He  exercises  no 
judicial  functions,  but  Is  only  an  agent  by 
vhom  the  Judgrment  is  written  out  and 
placed  upon  the  record.  Consequently,  he 
must  conform  strictly  to  the  provisions  of 
the  statute  or  his  proceedings  will  be  void. 
It  follows  that  he  has  no  authority,  under 
this  subdivision,  to  enter  a  judgment,  ex- 
« ept  in  cases  of  the  kind  mentioned  therein. 
He  has  no  such  authority  in  an  action  not 
•*t  the  character  therein  described.  The  sub- 
division gives  him  no  authority  except  in 
"actions  arising  upon  contract  for  the  re- 
c 'J very  of  money  or  damages  only."  There 
may  be  reason  to  doubt  whether  a  cross- 
«-jroplaint  comes  within  the  scope  of  the 
subdivision.  It  limits  the  authority  of  the 
clerk  to  cases  where  no  answer  has  been 
Sled  "^within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have 
Uren  granted." — Farrar  v.  Steenbergh,  173 
Cal.  94,  159  Pac.  707. 

21.     Same— Same— -Action  to  recover  taxes 

paid  under  protest   is   in   the   nature   of  an 

action    in    assumpsit,    and    does    not    come 

within  the    provisions   of   subdivision    1    of 

the  above  section,   but  is  controlled  by  the 

•econd  subdivision  of  the  section,  requiring 


upon  default  an  application  for  relief,  im- 
plying more  than  a  motion  for  Judgment. 
— Aalwyn's  Law  Institute  v.  City,  etc.,  San 
Francisco,  39  Cal.  App.   414,   179  Pac.   220. 

22.  An  action  for  the  recovery  of  taxes 
paid  under  protest,  while  in  the  nature  of 
an  action  for  money  had  and  received,  is 
one  Which  takes  the  place  of  an  ordinary 
action  on  assumpsit,  and  does  not  come 
within  subdivision  1,  but  is  controlled  by 
subdivision  2,  of  the  above  section. — Aal- 
wyn's Law  Institute  v.  City,  etc.,  San  Fran- 
cisco, 39  Cal.  App.  414,  179  Pac.  220. 

23.  Alloivance  of  attorney's  fees—- Power 
of  clerk  to  flx. — In  a  case  in  which  an  ac- 
tion is  brought  upon  a  promissory  note 
which  authorizes  the  recovery  of  attor- 
ney's fees  and  the  petition  asks  for  an  al- 
lowance of  attorney's  fees  on  default  of 
the  defendant  the  clerk  of  the  court,  in  en- 
tering up  a  default  Judgment,  is  powerless 
to  make  an  allowance  for  attorney's  fees 
under  the  provisions  of  the  above  section: 
the  clerk's  power  must  be  conferred  by  the 
statute  and  in  exercising  it  he  must  conform 
strictly  to  the  provisions  of  the  section,  or 
any  Judgment  entered  by  him  will  be  void. 
— Landwehr  v.  Gillette,  174  Cal.  654,  163  Pac. 
1018,  following  the  doctrine  in  Kelley  v. 
Van  Austin,  17  Cal.  564,  Wharton  v.  Harlan, 
6S  Cal.  425.  9  Pac.  727;  Crossman  v.  Vivienda 
Water  Co.,  136  Cal.  574,  69  Pac.  220:  Farrar 
V.  Steenbergh,  173  Cal.  94,  159  Pac.  707. 

As  to  clerk's  power  to  estimate  attor- 
ney's fees,  see  par.  38,  this  note. 

24.  The  duties  of  the  clerk  being  purely 
ministerial,  his  power  can  only  be  exercised 
and  properly  applied  in  the  case  of  a  con- 
tract such  as  is  mentioned  in  subdivision  1 
of  the  above  section,  and  is  limited  thereto: 
and  it  must  appear  from  the  contract  sued 
on,  or  from  its  terms  as  set  forth  in  the 
complaint  or  from  the  allegations  in  the 
latter  respecting  it,  that  a  definite  or  liqui- 
dated sum  of  money  is  to  be  paid  as  dam- 
ages; and  the  power  of  the  clerk  does  not 
exist  in  those  cases  in  which  the  reasonable- 
ness of  the  amount  of  damages  claimed  is 
to  be  determined  by  the  court  under  the  pro- 
visions of  subdivision  2  of  the  above  sec- 
tion.— Landwher  v.  Gillette,  174  Cal.  654, 
163  Pac.   1018. 

26.     Autkorlty  of  clerk  to  enter  Judgment, 

if  defendant  fails  to  answer  complaint,  is 
limited  to  actions  "arising  upon  contract 
for  the  recovery  of  money  or  damages  only." 
and  in  such  actions  he  is  authorized  to  enter 
Judgment  "for  the  amount  specified  in  the 
summons." — Shay  v.  Chicago  C.  Co.,  Ill  Cal. 
549,  551,  44  Pac.  237.  See  People  v.  Weil. 
53  Cal.  253.  254;  Rauer's  Law  &  Collection 
Co.  V.  Standley,  3  Cal.  App.  44,  84  Pac.  214 
(on  plaintiff's  application). 

2e.     Clerk — Authorised    to    enter    default 

only  in  cases  provided  for  in  first  subdivi- 
sion of  this  section,  that  is,  where  defend- 
ant has  failed  to  appear  within  time  speci- 
fied   in    summons,    or    within    such    further 
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time  as  may  have  been  srranted  by  court. — 
Kennedy  v.  Mullieran,  136  Cal.  556.  557,  69 
Pac.  291.  See  People  v.  Well,  53  Cal.  263, 
254;  Wharton  v.  Harlan,  68  Cal.  422,  425. 
9  Pac.  727. 

27.  Clerk  can  not  enter  default  except 
under  express  provisions  of  statute. — Ken- 
nedy V.  Mullifiran.  136  Cal.  556.  557.  69  Pac. 
291;  Crossman  v.  Vivienda  W.  Co.,  136  Cal. 
571,  674.  69  Pac.  220.  See  Ollphant  v.  Whit- 
ney, 34  Cal.   25,   27. 


is  entered,  is  out  of  court,  is  not  entitled  to 
take  any  further  steps  in  the  case  affectlns 
plaintilTs  rigfht  of  action. — Christenson  v. 
French,  180  Cal.  623,  182  Pac.  27. 


28.  Same — Has  no  dlfierct1ox»— PlalAtllTs 
rlffkts  not  prejudiced  by  failure  to  enter 
Judffment. — The  clerk  has  no  discretion,  but 
is  bound  to  enter  Judg-ment  immediately 
entry  of  default  having-  been  made,  and  his 
failure  to  do  so  can  not  prejudice  plaintiff's 
rights  in  the  matter. — Christenson  v.  French, 
180  Cal.  528,  182  Pac.  27. 

28.     Same— Mast  nacertaln  from  complaint 

that  action  is  of  kind  mentioned  in  first 
subdivision  of  section;  and  further  he  must 
ascertain  when  and  where  summons  served, 
and  whether  defendant  be  in  default.  These 
acts  of  clerk,  performed  in  cases  falling 
within  letter  and  spirit  of  statute,  are  min- 
isterial as  contradistinguished  from  acts 
Judicial  in  their  capacity. — Providence  T. 
Co.  V.  Prader,  32  Cal.  634,  636,  91  Am.  Dec. 
598.  See  Wallace  v.  Eldredgre,  27  Cal.  495, 
497;  Olidden  v.  Packard,  28  Cal.  649,  651; 
Bond  V.  Pacheco,  80  Cal.  530.  538. 

30.  Sanae— Ministerial  capacity,  elerk  In 
entering  defanlt  acta  In,  and  exercises-  no 
Judicial  functions  in  proceedings  under  this 
section. — Crossman  v.  Vivienda  W.  Co.,  136 
Cal.  571,  574.  69  Pac.  220.  See  Kelly  v.  Van 
Austin,  17  Cal.  664.  566;  Providence  T.  Co. 
v.  Prader,  32  Cal.  634.  636,  91  Am.  Dec.  598; 
Wharton  v.  Harlan,  68  Cal.  422,  427,  9  Pac. 
727. 

31.  Same  —  Same  —  Clerk  la  minister  or 
servant  of  law  to  act  in  that  state  of  case 
in  which  law  orders  him  to  act.  Then  only 
is  his  action  valid. — Junkans  v.  Bergin,  64 
Cal.  203,  204.  80  Pac.  627. 

32.  Same  —  Same  —  Clerk  mast  conform 
strictly  to  provisions  of  statate,  or  his  pro- 
ceedings win  be  without  any  binding  force. 
— Kelly  V.  Van  Austin,  17  Cal.  564,  565. 

33.  Same— Same— No  Intendments  are  In- 
dalffed    In    support    of   clerk**    acts,   but    In 

each  case  it  must  appear  that  what  he  did 
was  within  authority  conferred  upon  him 
by  statute. — Providence  T.  Co.  v.  Prader, 
32  Cal.  634.  636,  91  Am.  Dec.  598. 

34.  Defanlt  —  Admits  trutk  of  matters 
pleaded,  and  must  therefore  be  construed  to 
admit  'that  amount  claimed  as  attorney's 
fees  by  complaint  is  both  reasonable  and 
due,  and  no  evidence  is  required  to  be  taken 
for  purpose  of  fixing  such  amount,  where 
ascertainable  from  complaint  by  simple 
mathematical  calculation. — Alexander  v. 
McDow,  108  Cal.  25,  30,  41  Pac.  24. 

85.  Defendant  '  wko  defanlts  —  Out  of 
courts — ^A   defendant  against  whom  default 
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Entry  of  Judiriaent— Asninst  default- 
Inc  defendant*  without  at  same  time  enter- 
ing: Judgment  agrainst  co-defendant  who  had 
not  been  served,  is  proper  under  statute. — 
Edwards  v.  Helllngs,  108  Cal.  204,  207,  37 
Pac.  218. 

37.  Same-— For    an   amount    In    excess    of 

that  called  for  by  summons  is  error. — Alex- 
ander V.  McDow,  108  Cal.  25,  31,  41  Pac.  24. 

88.  Bstlmatlnff  attorney's  fees — ^Aatkor- 
Ity  of  elerk. — Action  of  clerk  in  estimating 
and  adding  amount  of  attorney's  fees  to 
Judgment,  in  action  arising  upon  contract 
for  recovery  of  money  or  damages  only, 
where  default  is  entered  for  failure  of  de- 
fendant to  answer,  is  as  properly  minis- 
terial as  is  his  calculation  of  Interest  upon 
principal  sum  of  note  in  accordance  with 
terms  and  averments  of  complaint,  where, 
however,  sum  asked  as  attorney's  fees  is 
susceptible  of  exact  determination  from 
complaint  by  simple  mathematical  calcula- 
ton. — ^Alexander  v.  McDow,  108  Cal.  26,  30. 
41  Pac.  24. 

As  to  power  of  elerk  to  allow  attorney** 
fees,  see  pars.  28,  24,  this  note. 

38.  Joint  liability  of  defendants — Autkor- 
Ity  of  elerk. — Clerk  has  authority  to  enter 
Judgment  by  default  in  Joint  action  against 
defendants  only  when  all  defendants  have 
been  served  and  have  failed  to  answer. — 
Junkans  v.  Bergin,  64  Cal.  208,  204,  30  Pac. 
627. 

40.  Clerk  has  power  under  this  section 
and  section  414.  ante,  to  enter  Joint  Judg- 
ment against  defendants  served,  and  de- 
faulting, although  other  defendants  named 
In  complant  have  not  been  served. — Whar- 
ton V.  Harlan.  68  Cal.  422.  428.  9  Pac.  727. 

41.  Same— Same— *<Bfoney  only,**  action 
for  recovery  of— Default. — Clerk,  in  action 
upon  note  for  recovery  of  money  of  a  par- 
ticular kind,  to  wit,  gold  coin,  etc.,  has 
power   to   enter  Judgment   without   judicial 

direction  for  amount  stated  in  complaint. 

Harding  v.  Cowing,  28  Cal.  212.  214. 

As  to  «Kold  coin"  Judirment,  see.  post, 
9  667  and  note. 

42.  Same— Same— <<Recovery  of  damages 
only.» — Since  adoption  of  code,  clerk  is  au- 
thorized to  enter  default  and  Judgment 
against  those  of  defendants  served  with 
process  where  others  have  not  been  served, 
where  all  defendants  are  Jointly  liable  upon 
contract  "for  the  recovery  of  damages 
only." — ^Wharton  v.  Harlan,  68  Cal.  422.  426. 
9  Pac.  727.  See  Junkans  v.  Bergin,  64  Cal. 
203.  30  Pac.  627. 

43.  Same  —  Same  —  Under  Practice  Act 
elerk  kad  no  power,  on  default,  to  enter 
any  other  Judgment  in  action  on  Joint  obli- 
gation   of    two   defendants    than   that   pro- 
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Tided  for  in  section*  82  of  such  former  act. 
—Wharton  ▼.  Harlan,  68  Cal.  422.  427,  9 
Pac.  727.  See  Stearns  v.  Agruirre,  7  Cal.  448, 
449,  450;  Kelly  v.  Van  Austin.  17  Cal.  664. 
SIC. 

44.  SwMe— Sane— -UnUquldated  demand. 
— ^Under  section  150  of  Practice  Act,  judg- 
ment, final  by  default,  could  be  rendered 
properly  upon  unliquidated  demand  where 
sammons  notifies  defendant  of  amount. — 
Hart  man  v.  Williams,  4  Cal.  2S4,  256. 

45.  PlejidlBiT  prepared  for  pnrpoae  of 
lUac — Vvt  pleading  In  fact  until  It  Is  in 
fact  filed  and  made  part  of  record  of  case 
as  provided  by  statute.  Notwithstanding 
fervice.  If  pleading  had  not  been  filed,  as 
directed  by  statute,  within  time  allowed  to 
answer.  It  is  duty  of  clerk,  upon  application 
of  plaintiff,  to  enter  default  of  defendant.-— 
Fletcher  ▼.  Maerinnis,  186  Cal.  862,  368.  68 
Pac  1015. 

4iL  PTt9Ylnlon  tkmt  elerk  must  enter  Jndir- 
■ent  '•taaaacdiately^  after  enter! ngr  default, 
is  merely  directory.  His  failure  to  do  so 
does  not  render  void  judcrment  subsequently 
entered  upon  such  default,  nor  can  de- 
fendant, against  whom  judgment  is  en- 
tered, invoke  such  failure  for  purpose  of 
annulling  judirment  to  which  he  has  no 
other  defense. — Edwards  t«  Hellingrs,  108 
CaL  204.  207.  87  Pac.  218. 

47.  Sei'vtee  of  anaimons  vaeated— Effect 
•f.^ — Clerk  has  no  authority  to  enter  default 
against  defendant,  where  court  has,  by  its 
order,  set  aside  and  vacated  service  of 
eammons. — Elder  v.  Grunsky.  127  Cal.  67. 
49.  59  Pac  800. 

4fL  Vacation  of  Jadirment  -—  Snbseanent 
party^ — One  who  succeeds  to  property  that 
is  subject  to  void  judgment  may  appear  to 
have  judg^ment  vacated  thougrh  he  was  not 
party  to  judgment. — Crossman  v.  Vivlenda 
W.  Co.,  186  Cal.  571.  576,  69  Pac.  220.  See 
People  V.  Mullan,  66  Cal.  396,  4  Pac.  348; 
Borland  v.  Smith,  98  Cal.  120,  28  Pac  812; 
Xalone  v.  Big  Flat  O.  M.  Co..  98  Cal.  384,  28 
Pac  1068. 

in.    DEFAULT— RELIEF  GRANTED   BY 
COURT— SUBDIVISION  2. 

40.     Antborlty  of  court  to  grant  rellelt— 
oaiplalnt  not   served—Court   has    no 

er  or  authority  to  grant  cross-com- 
plainants afllrmatlve  relief  where  record 
does  not  show  service  of  cross-complaint, 
and  where  uncontradicted  affidavits  of  par- 
ties, filed  and  used  on  hearing  of  motion, 
«tated  positively  that  said  pleadings  were 
not  served  on  them. — Hibernia  S.  &  Ia  Soc. 
T.  Clarke.  110  Cal.  27,  88,  42  Pac.  425. 

ao.    Construction   of   section — Subdlvtolon 

^--It  Is  not  essential  to  the  entry  of  a 
slid  judgment  against  a  defendant  that  its 
default  should  have  been  actually  entered 
hy  the  derk;  a  valid  judgment  by  default 
Biay  be  rendered  by  the  court,  though  no 
formal  default  has  been  entered. — Crouch 
T.  HiUer.  169  Cal.  841.  146  Pac.  880. 
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61.  Where  the  plaintiff  has  filed  a  veri- 
fied complaint,  he  is  entitled  to  have  an  un- 
verified answer  stricken  out  on  motion  and 
a  Judgment  by  default  thereupon  entered, 
or,  in  the  absence  of  an  order  striking  the 
answer  out.  to  a  judgment  for  want  of  an 
answer. — Johnson  v.  Dixon  Farms  Co.,  29 
Cal.  App.  52.  155  Pac.  134. 

52.  Court  acquires  JurlBdictlon  to  enter 
default— By  aervice  of  process*  and  does  not 
lose  Jurisdiction  by  neglecting  to  make 
proof  of  such  service  matter  of  record. — 
Hibernia  Sav.  &  L.  Soc.  v.  Matthai,  116  Cal. 
424,  426.  48  Pac  370;  Sichler  v.  Look,  93  Cal. 
600,  29  Pac.  220. 

63.  Damages  for  trespaoo— Entry  of  Judg- 
ment, when  erroneoun^ — Judgment  entered 
by  clerk,  without  any  authority  from  court, 
is  erroneous  in  action  not  upon  contract, 
but  for  damages  for  trespass,  where  sum- 
mons issued  upon  complaint  does  not  specify 
any  sum  for  which  Judgment  will  be  en- 
tered, but  states  that  "plaintiff  will  apply 
to  court  for  the  relief  in  said  complaint  de- 
manded."— Shay  v.  Chicago  C.  Co.,  11  Cal. 
549.  552.  44  Pac  237. 

54.  Entry  of  formal  default— Not  neces- 
sary.— Court  acquires  jurisdiction  of  de- 
fendant ubon  service  of  summons,  and  fail- 
ure to  appear,  and  may  enter  judgment  of 
default  without  necessity  for  formal  entry 
of  default  by  clerk. — Hibernia  Sav.  &  L.  Soc. 
V.  Matthai.  116  Cal.  424.  426,  48  Pac  370. 
See  Drake  v.  Duvenick.  45  Cal.  455. 

65.  Judgment  void  for  exceaalve  amount 
i— Motion  to  vacate. — Excess  of  power  exer- 
cised by  clerk,  in  entering  judgment  by  de- 
fault for  an  amount  which  is  not  ascertain- 
able absolutely  except  by  accounting,  ap- 
pears on  face  of  record  and  renders  Judg- 
ment void,  where  necessity  for  such  ac- 
counting is  revealed  by  complaint,  and,  so 
appearing,  may  be  reached  by  motion. — 
Crossman  v.  Vivlenda  W.  Co.,  136  Cal.  571, 
575,  69  Pac.  220. 

56.  Notice — That  plaintiff  would  «<tak« 
Judgment  .  .  .  for  relief  demanded  in  his 
complaint"  was  in  substance  notice  that 
he  would  "apply  to  court"  for  that  relief— 
this  being  only  lawful  mode  by  which  plain- 
tiff can  take  Judgment. — Clark  v.  Palmer, 
90  Cal.  504.  506.  27  Pac.  375. 

57.  Summons,  mrlth  proof  of  service,  not 
reaulred  to  be  filed  as  necessary  prerequi- 
site to  exercise  by  court  of  jurisdiction  to 
enter  Judgment  of  default. — Hibernia  Sav. 
&  L.  Soc  V.  Matthai.  116  Cal.  424,  426.  48 
Pac  370.  See  Herman  v.  Santee.  103  Cal. 
519.  42  Am.  St.  Rep.  146,  37  Pac  509;  Rein- 
hart  v.  Lugo,  86  Cal.  396,  21  Am.  St.  Rep. 
52,  24  Pac  1089. 

58.  Valid  Judgment  by  default — May  be 
rendered  by  a  court,  though  no  formal  de- 
fault has  been  entered.  Default  limits  time 
during  which  defendant  may  file  his  answer, 
and  that  time  never  extends  beyond  trial 
and  Judgment. — Herman  v.  Santee,  103  Cal. 
519,  522,  42  Am.  St.  Rep.  145.  37  Pac  509. 
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58.  Tarlance  —  Between  •ammonii  and 
Jadsment. — Defendant  could  not  have  been 
misled  or  injured  by  variance  of  summons 
from  form  of  words  prescribed  by  code, 
where  plaintiff  applied  to  court  for  his  re- 
lief, court  granted  such  relief  as  was  given, 
and  relief  given  did  not  differ  from  or  ex- 
ceed that  demanded  in  complaint. — Clark  v. 
Palmer,  90  Cal.  604,  607,  27  Pac.  375. 

IV.    DEFAULT— PUBLICATION  OF  SUM- 
MONS— SUBDIVISION   3. 

60.  Publication  of  ■ummona— Omimion  of 
aflldavit. — Judgment  is  not  absolutely  void 
upon  ground  of  insufflciency  of  affidavit  of 
publication  made  before  entry  and  attached 
to  Judgment  in  judgment-roll,  which  in- 
sufflciency consisted  In  omission  In  enumer- 
ation of  days  of  publication  of  one  regular 
day  of  issuance  of  newspaper  in  which  sum- 
mons was  published — this  omission  being 
afterwards  supplied  by  second  affidavit 
which  showed  that  publication  was  made 
on  that  day. — Howard  v.  McChesney.  103 
Cal.  636,  637,  37  Pac.  623. 

•1.'  Same— Publication  of  BumnionB  mrklch 
omits  notice  that  unless  defendant  appears 
and  answers,  plaintiff  will  apply  to  court 
for  relief  demanded  in  complaint,  does  not 
authorize  clerk  to  enter  default  of  defend- 
ant.— People  v.  Well,  68  Cal.  263,  264. 


Same— Service  upon  nonresident  by 
publication. — Judgment  by  default  against 
defendant  so  served  has  no  validity  or  effect 
where  he  is  not  shown  to  possess  property 
within  the  Jurisdiction  of  the  court  upon 
which  such  Judgment  may  operate. — ^Mer- 
chants' Natl.  Union  v.  Buisseret,  16  Cal. 
App.  447,  116  Pac.  68. 

63.  Service  of  summons  by  publication 
against  a  nonresident,  can  support  a  de- 
fault Judgment  in  rem  alone,  and  not  a  per- 
sonal Judgment. — ^Merchants'  Natl.  Union  v. 
Buisseret,  16  Cal.  App.  447,  116  Pac.  68. 

•4.  Personal  JuAsment  asninst  a  nonresi- 
dent upon  whom  service  of  summons  by 
publication  was  made,  who  has  no  property 
within  the  Jurisdiction  of  the  court,  and 
who  did  not  appear  or  defend,  can  have  no 
validity  or  effect  at  all. — ^Merchants'  Natl. 
Union  v.  Buisseret,  16  Cal.  App.  447,  116  Pac. 
68.  See  Anderson  v.  Ooff.  72  Cal.  72,  1  Am. 
St  Rep.  34,  18  Pac.  73;  Blanc  v.  Paymaster 
Min.  Co.,  96  Cal.  630.  29  Am.  St.  Rep.  149, 
30  Pac.  766;  Brown  v.  Campbell,  100  Cal.  641. 
38  Am.  St.  Rep.  314,  36  Pac.  433;  De  La 
Montanya  v.  De  La  Montanya,  112  Cal.  101. 
63  Am.  St.  Rep.  166,  82  L.  R.  A.  82,  44  Pac. 
346;  Boring  v.  Pennlman,  134  Cal.  614,  66 
Pac.  739;  Pennoyer  v.  Neff,  96  U.  S.  714,  24 
L.  ed.  666,  affirming,  3  Sawy.  274,  Fed.  Cas. 
No.   10,088. 


CHAPTER  m. 

ISSUES— THE  MODE  OF  TRIAL  AND  POSTPONEMENTS. 


S  588.     Issue  defined,  and  the  different  kinds.      §  593. 
§  589.     Issue  of  law,  how  raised. 

§  590.     Issue  of  fact,  how  raised.         '  8  594. 

§  591.     Issue   of   law,   how   tried.  §  595. 

8  592.     Issue  of  fact,  how. tried.   When  issues 

both  of  law  and  fact,  the  former  to      §  596. 

be  first  disposed  of. 


Clerk  must  enter  causes  on  the  calen- 
dar, to  remain  until  disposed  of. 

Parties  may  bring  issue  to  trial. 

Motion  to  postpone  a  tfial  for  absence 
of  testimony,  requisites  of. 

In  cases  of  adjournment  a  party  may 
have  the  testimony  of  any  witness 
taken. 


§  688.  ISSUE  DEFINED,  AND  THE  DIFFEBENT  KINDS.  Issues  arise 
upon  the  pleadings  when  a  fact  or  conclusion  of  law  is  maintained  by  the  one 
party  and  is  controverted  by  the  other.    They  are  of  two  kinds : 

1.  Of  law ;  and, 

2.  Of  fact. 

History:  Enacted  March  11,  1872.  founded  upon  §  151  of  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8.  1901,  Stats,  and 
Amdts.  1900-1,  p.  144,  held  unconstitutional,  see  history,  §  5  ante. 


ISSUES— DEFINITION  AND   KINDS. 

1.  Construction  of  section — ^With  sections 

656  and  657,  post. 

2.  Court  can  not  dispense  with  provisions 

of  section. 

3.  Issue — Arises,  when. 

4.  Same — By  implication  of  law. 

5.  Issue  of  fact — As  to  generally. 

6.  Same  —  Agreed  statement  —  Construc- 

tion. 


7-  9.  Same — Stipulation  as  to  evidence. 
10, 11.  Issue  raised  by  pleadings — In  general. 
12.  Orders  ex  parte. 

As  to  lMiiie«  of  fact  and  konv  raised*  see, 

post.  §  590  and  note. 

1.  ConatractioB  of  Bection  —  With  ae«. 
tlona  600  and  657,  pout. — Operation  of  this 
section  and  sections  656,  657,  post,  should 
be  confined  "to  those  cases  In  which  the 
code    has    expressly    authorized    issues     of 
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AGREED   STATEMENT — ORDER  EX  PARTE. 
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fact  to  be  framed." — ^Leach  v.  Pierce,  93 
Cal.  €14.  619,  29  Pac.  235.  See  In  matter  of 
fiertem&zi,  73  Cal.  645.  15  Pac.  121. 


irt    can    not    dinpemie    ivltk    provl- 

•f  Meetlon  and  sections  589,  590,  post, 
within  its  discretion,  yet  such  provisions 
are  not  violated  by  decision  of  appellate 
court  that  party,  by  his  conduct  at  trial,  is 
estopped  from  aaserting:  on  appeal  for  first 
time  that  facts  found  by  trial  court  are  not 
within  Issues  made  by  pleading- — Ortega  v. 
Corderop   88  CaL  221.  228,  26  Pac.  80. 

8.  lane  — Arises  when  fact  or  conclu- 
sion of  laur  is  maintained  by  one  party  and 
is  controverted  by  the  other. — Harris  v. 
Saa  Francisco  S.  R.  Co..  41  Cal.  393,  404. 

4.  Ba— f  By  Implication  of  iaw»  upon 
Dew  matter  in  the  answer  deemed  contro- 
Terted  by  opposite  party. — Roarers  v.  River- 
side Lu  A  I.  Co..  182  Cal.  9,  11,  64  Pac.  95. 

S»  Iaa««  of  fact— As  to  ircncrally^ — Such 
ma  Issne  arises  only  where  a  material  aver- 
ment of  fact  is  made  on  one  side  and  is 
controverted  upon  the  other,  and  the  re- 
examination referred  to  in  section  656,  post, 
as  a  nev7  trial,  is  where  there  has  been  a 
trial  of  such  an  issue,  and  not  where  there 
was  a  default.  eVen  in  an  action  for  di- 
Torce  where,  under  section  180  Civil  Code, 
proof  of  the  facts  alleg-ed  is  required  before 
srantlnff  the  relief  sougrht. — Crackel  v. 
Crackel,  17  Cal.  App.  602,  121  Pac.  295. 

«.  Saase— Aa i  eed  statcsacnt  —  Coastrnc- 
ttaa^ — Althougrh  it  is  declared  in  the  agrreed 
statement  of  facts  that  plaintiff  has  never 
been  a  resident  of  California,  the  fact  that 
one  Is  not  a  resident  of  a  place  is  in  nowise 
inconsistent  with  his  physical  presence 
there.  Political  Code,  section  52.  To  bringr 
the  plaintiff  within  the  exception  of  sec- 
tion 351.  ante,  it  would  have  been  necessary 
to  show  that  he  was  not  in  fact  within  the 
state  for  periods  a^grregratincr  two  years, 
between  the  accrual  of  a  cause  of  action 
asainst  him  and  tfie  commencement  of  the 
action.  The  section  does  not  assume  to  de- 
prive nonresidents  of  the  benefits  of  the 
statute  of  limitations.  What  it  does,  is  to 
exclude  from  computation  the  time  duriner 
which  any  defendant,  resident  or  nonresi- 
dent, may  have  been  out  of  the  state. — 
Foster  v.  Butler,  164  Cal.  623,  130  Pac.  6,  7. 

7.     Saae — Stipniatlon    as    to    evidence. — 

Where  the  defendant  agrreed.  that  the  evi- 
dence adduced  in  the  trial  of  the  unlawful 
detainer  case  should,  in  so  far  as  the  court 
deemed  it  pertinent  and  applicable,  consti- 
tute the  evidence  in  the  case  to  quiet  title 
— the  parties  being  the  same  in  both  cases 
— the  fact  that  it  also  constituted  a  state- 
ment  on   motion    for    a    new    trial    in    the 
<»ther  case  did  not  affect  its  validity  or  use 
as  a  statement  in  the  case  at  bar. — ^McCann 
▼.  McCann,  20  Cal.  App.  564.  129  Pac.   966, 


t.    The  effect  of  a  stipulation  is  to  elimi- 
nate from  the  controversy  the  evidence  as 


to  all  the  material  facts  but  the  single  one 
to  which  it  relates.  It  therefore  follows 
that  the  specifications  of  the  insufficiency 
of  the  evidence  to  support  other  material 
findings  than  the  one  deduced  from  the 
evidence  resulting  from  such  stipulation, 
can  not  be  considered  or  reviewed  on  ap- 
peal from  an  order  granting  a  motion  for  a 
new  trial. — Conwell  v.  Varain,  20  Cal.  App. 
521,  130  Pac.  23,  25. 

9.  When  opinion  testimony  is  relied  upon 
or  becomes  necessary  in  the  proof  of  a  fact 
which  goes  to  the  very  gist  of  the  main 
point  of  controversy  in  an  action  at  law, 
it  should  never  make  its  appearance  in  the 
record  in  the  highest  garb  known  to  the 
law  and  under  such  circumstances  as  that 
it  may  not  be  rebutted,  if  it  can  be,  or  its 
accuracy  tested  by  the  methods  usually 
invoked  for  that  purpose.  Therefore,  no 
such  stipulation  or  agreement  by  counsel 
as  one  placing  a  litigant's  rights  in  a  trial 
at  the  mercy  of  the  ex  parte  opinion  of  any 
person,  should  be  tolerated  in  any  case, 
much  less  one  involving  valuable  property 
rights,  or,  as  here,  a  large  sum  of  money. 
— Conwell  V.  Varain,  20  Cat.  App.  521,  130 
Pac.  23,  26. 

10.  Issne  raised  by  pleadlnirs— In  gen- 
eral.— Where  such  an  action  Is  tried  upon 
the  theory  that  no  issue  was  raised  by  the 
pleadings  as  to  the  sufficiency  and  proper 
execution  by  the  parties  of  the  plans  and 
specifications,  it  can  not  be  urged  for  the 
first  time  on  appeal  that  the  court  erred  in 
the  receipt  of  evidence  and  in  its  finding 
that  the  building  was  constructed  and  com- 
pleted in  accordance-  with  such  plans  and 
specifications. — Cavanaugh  v.  Carpenter,  28 
Cal.  App.  276,  152  Pac.  57. 

11.  An  allegation  in  the  answer,  as  one 
of  the  defendant's  two  separate  defenses  to 
the  action,  that  before  the  plaintiff  was 
ejected  from  the  car  he  "wilfully  and  with- 
out provocation  assaulted,  struck  and  beat 
the  conductor,"  and  that  the  injuries  re- 
ceived were  sustained  during  the  assault 
upon  the  conductor  and  were  Inflicted  in 
reasonable  and  necessary  self-defense,  and 
without  the  use  of  excessive  force  in  re- 
sisting that  assault,  does  not  raise  the  issue 
as  to  whether  the  conductor  employed  un- 
necessary force  in  the  ejectment,  and  no 
finding  thereon  is  required.  The  question 
under  such  allegation  is  as  to  whether  or 
not  the  conductor  inflicted  the  injuries  in 
the  reasonable  and  necessary  defense  of  his 
person  and  without  excessive  force  in  that 
behalf. — Eylenfeldt  v.  United  Railroads,  28 
Cal.  App.  56,  151  Pac.  293. 

12.  Orders  ex  parte. — Provisions  of  this 
section  and  sections  656.  657,  post,  do  not 
apply  to  every  order  which  may  be  made  ex 
parte,  or  by  court  on  its  own  motion,  simply 
because  court  has  permitted  written  objec- 
tions to  be  filed. — ^Leach  v.  Pierce,  93  Cal. 
ri4,  619,  29  Pac.  235. 
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§  589.    ISSUE  OF  LAW,  HOW  BAISED.    An  issue  of  law  arises  upon  a 
demurrer  to  the  complaint  or  answer,  or  to  some  part  thereof. 

History:    Enacted  March  11,  1872,  re-enactment  of  8  152  of  Practice 
Act  as  amended  In  1854. 

Am  to  iMoea,  wkeM  and  kow  arise,  see,  ante.  9  688  and  note;  and.  poat,  §  590  and  note. 

§690.    ISSUE  OF  FACT,  HOW  BAISED.    An  issue  of  fact  arises : 

1.  Upon  a  material  allegation  in  the  complaint  controverted  by  the  answer ; 
and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue  of  law  is  Joined  thereon. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  153  of  Practice 
Act  as  amended  in  1854. 


ISSUES  OF  FACT— HOW  BAISED. 

1.  Allegation  not  controverted. 

2.  Construction  as  to  facts  admitted. 

3.  Determination  of  issue  of  fact — Verdict 

or  decision. 

4.  Findings — Made  only  upon  issues  joined. 

5.  Same — Finding  is  erroneous,  when. 

6,  7.  Issues  of  fact — As  to  upon  which  findings 
are  permitted. 

8.  Same — In  divorce  cause — Not  raised  by 

default. 

9.  Same — In  probate  proceeding. 

10.  Same  —  Manner    in    which    accounts    of 

executor  or  administrator  are  usually 
made  up. 

11.  Mode  of  reviewing  action  of  court. 

As  to   IsHiieB  sad   wkea  arise,   see,   ante, 
9  588  and  note. 

1.  Alles'tlon    not    eoBtroverted. — ^Where 

■ 

allegration  of  complaint  is  not  controverted 
in  answer,  there  is  no  issue  of  fact  as  to 
such  allegation. — Yaeger  v.  Southern  Cal. 
R.  Co..  S  Cal.  Unrep.  870,  61  Pac.  190,  198. 

2.  Constrnctlon    as    to    facts    adsalttcd. — 

Instruction  may  be  asked  as  to  facts  ad- 
mitted by  pleadings. — Taeger  v.  Southern 
Cal.  R.  Co.,  6  Cal.  Unrep.  870,  51  Pac.  190. 
193. 

5.  Dcterm  I  nation  of  Issnc  of  fnet-— >Is  ver- 
dict or  decision  which  Is  sought  to  be  set 
aside  when  new  trial  is  asked  under  the 
code. — Harris  v.  San  Francisco  S.  R.  Co.,  41 
Cal.   393,   404. 

4.  Findings  —  Made  onljr  upon  Issues 
Joined. — Findings  of  fact  and  conclusions  of 
law  have  no  proper  place  in  action  to  fore- 
close mortgage,  where  defendant  failed  to 
answer,  and  Judgment  was  taken  against 
him  and  decree  of  foreclosure  entered,  as  it 
is  contemplated  by  our  law  that  findings 
shall  be  made  only  upon  issues  joined  by 
pleadings  under  this  section,  where  decision 
of  court,  following  findings,  is  judgment. — 
Waller  v.  Weston,  125  Cal.  204,  67  Pac.  892. 

6.  Same— FIndlnv  Is  erroneous  when   no 

issue  is  presented  in  case  on  which  finding 
Is  required,  and  where  it  is  to  material  al- 
7(gation,  and  against  admissions  contained 
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in  the  pleading,  and  judgment  following 
conclusion  of  law  from  such  erroneous  find- 
ing will  be  reversed.— Moynihan  v.  Drobaz. 
124  Cal.  212,  215,  71  Am.  St.  Rep.  46.  56  Pac. 
1026. 

«.  Issues  of  fact— As  to  upon  wklch  flnd- 
Inss  are  permitted  or  required,  are  only 
those  specified  in  this  section. — ^Waller  v. 
Weston,  125  Cal.  201.  204.  67  Pac.  892. 

7.  Issue  of  fact  arises  only  where  ma- 
terial averment  of  fact  is  made  on  one  side 
and  is  controverted  upon  the  other. — Foley 
V.  Foley,  120  Cal.  33.  87,  65  Am.  St.  Rep.  147. 
52  Pac.  122. 

8.  Same— In  divorce  canse^Not  raised  by 
default. — Effect  of  section  130  of  Civil  Code, 
providing  that  no  divorce  can  be  granted 
upon  mere  default  of  defendant,  but  that 
court  shall,  in  all  cases,  require  proof  of 
facts   alleged   before    granting   relief,    does 

not  have  effect  of  raising  "issues  of  fact " 

Foley  V.   Foley,   120  Cal.  38.  37,  65  Am.   St 
Rep.  147,  52  Pac.  122. 

».  Same  — In  probate  proceeding  raised 
where  party  flies  written  opposition  to  ap- 
pointment of  petitioner  for  letters  testa- 
mentary, setting  forth  therein  certain  facts 
alleging  incompetency  of  petitioner  to  re- 
ceive such  appointment,  to  which  petitioner 
filed  written  answer,  denying  facts  so  al- 
leged, regarding  incompetency,  and  upon 
issues  thus  presented  trial  was  had  before 
court.— In  matter  of  Bauquler,  88  Cal.  302 
315,  26  Pac.  178,  532. 

10.  Same — Manner  In  which  accounts  of 
executor  or  administrator  are  uraallr  made 

up.  and  manner  In  which  objections  thereto 
are  usually,  presented,  do  not  conduce  to 
development  of  Issues  such  as  arise  upon 
pleadings  in  civil  actions,  and  to  which 
findings  are  required  to  be  responsive.— In 
matter  of  Levlnson,  108  Cal.  450,  455,  41  Pac 
483.  42  Pac.  479.  See  Miller  v.  Lux.  100  Cal 
609,   35   Pac.   345,   639. 

11.  Mode    of    reviewing    action    of   court 

upon  issue  of  fact  is  same,  whether  case  is 
at  law  or  in  equity— there  must  be  motion 
for  new   trial.— Harris  v.  San   Francisco   S 
R.   Co.,   41   Cal.  393,   404. 

As  to  new  trial,  see,  post,  5  656  and  note. 
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§  S91.    ISSUE  OF  LAW,  HOW  TBIED.    An  issue  of  law  must  be  tried  by 
the  court,  nnless  it  is  referred  upon  consent. 

History:    Bnacted  March  11,  1872,  re-enactment  of  8  154  of  Practice 
Act 


TRIAL  OF  ISSUES  OF  LAW. 

1.  Hearing  on  demnrrei — Constitntes  trial  of 

issue  of  law. 

2.  Trial — la    examination    before    competent 

tribunaL 


1.  Hearfjijp  •■  demurrer  ^  CoiMtltntea 
trial  ef  Issae  ef  law,  and  plaintiff  is  not  en- 
titled to  dismiss  action  as  to  alleflred  causes 
of  action  stated  in  amended  complaint, 
where  such  hearincr  on  demurrer  is  had  and 
demurrer  sustained,  on  grround  that  facts 
were  insufficient  to  constitute  cause  of  ac- 
tion, where  such  dismissal  is  sought  under 
statute  providingr  for  dismissal  of  cause  be- 


fore trial.— Ooldtree  ▼.  Spreckels,  186  Cal. 
666,  672,  67  Pac.  1091. 

A«  to  dismissal  of  aetloa  before  trial,  vea- 
eraUr,  see,  ante,  9  681  and  note. 

2»  Trials  la  examiaation  before  com- 
peteat  trlbaaal,  accordinfir  to  law  of  land, 
of  the  facts  or  law  put  In  issue  in  case,  for 
purpose  of  determining:  such  issue.  When 
court  hears  and  determines  any  issue  of  fact 
or  of  law,  for  purpose  of  determining:  rights 
of  parties,  it  may  be  considered  trial. — 
Ooldtree  v.  Spreckels,  185  Cal.  666,  669,  67 
Pac.  1091;  •  quoting  from  Tregambo  t.  Co- 
manche M.  &  M.  Co.,  S7  Cal.  501. 


§  502.  ISSUE  OF  FACT,  HOW  TRIED.  WHEN  ISSUES  BOTH  OF  LAW 
AND  FACT,  THE  FOBHEB  TO  BE  FIBST  DISPOSED  OF.  In  actions  for 
the  recovery  of  specific  real  or  personal  property,  with  or  without  damages, 
or  for  money  claimed  as  due  upon  contract,  or  as  damages  for  breach  of  con- 
tract, or  for  injuries,  an  issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury 
trial  is  waived,  or  a  reference  is  ordered,  as  provided  in  this  code.  Where  in 
these  eases  there  are  issues  both  of  law  and  fact,  the  issue  of  law  must  be  first 
disposed  of.  In  other  cases,  isues  of  fact  must  be  tried  by  the  court,  subject 
to  its  power  to  order  any  such  issue  to  be  tried  by  a  jury,  or  to  be  referred  to 
to  a  referee,  as  provided  in  this  code. 

History:  E2nacted  March  11,  1872,  re-enactment  of  §  155  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  pp. 
309,  310. 


TBIAIi  OP  ISSUES  OF  PACT. 

L  Ik  Okkebal,  1,  2. 

IL  Causes  Tbiable  bt  Cottbt  —  Advisoey 
Vkboict,  3-21. 

HL  Causes  Triable  bt  Jubt,  22-43. 

I  In  General. 

1.  Construction  of  seetion  —  As  limiting 

right  of  trial  by  jury. 

2.  Same — As  to  amendment  of  1874. 

n.  Causes   Triable   bt   Court  —  Advisory 
Ykbdict. 

8.  Canaes  of  equitable  eognizanee — Palls 
soklj  within  proyiaiona  of  last 
elaofle. 

4.  Same— Aetion  to  reform  eontzaet. 
5,6.  S^me— Proceedings  to  enjoin  interfer- 
ence witii  flow  of  water. 

7.  Same — Special  iasnes — Submission  to 
jury  in  discretion  of  coort. 

5.  Piacretion   of  court  in   equitable   ae* 

tions— Demand  for  jurj. 

•ylO.  Bminent  domain  proceeding — Jury  to 

damages  and  fix  compensation. 
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11, 12.  Equitable   and   legal   causes   joined — 
Bight  to  trial  by  jury. 

13.  Eouitable   action — Por  foreclosure   of 

lien  of  assessment. 

14.  Fraud— Bight  to  jury  trial. 

15.  General  verdict  of  jury — ^Equity  cause. 

16.  Same — Effect  of  when  adopted. 

17.  Same — Where  verdict  of  jury  in  equity 

case  does  not  respond  to  all  issues. 

18.  Issues  in  action  in  equity — Should  be 

tried  by  court. 

19.  Nuisance,   abatement  of — Constitution 

does  not  guarantee  right  to  jury. 

20.  Same — Prayer  for  damages  is  but  inci- 

dent to  relief  sought. 

21.  Verdict — ^Findings  on  issues  not  cov- 

ered by. 

m.  Causes  Triable  bt  Jury. 

22.  Action  in  ejectment. 

23.  Action  to  quiet  title — ^Bight  to  jury. 

24.  Action   to   recover   for   damages — For 

personal  injuries — ^Bight  to  trial  by 
jury. 

25.  Same — For  past  trespass. 
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ISSUES   OF  FACT— HOW  TRIED. 
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26.  Cause  can  not  be  considered  as  tried 

until  decision. 

27.  Condemnation  suits — Jury  to  assess  in- 

juries and  fix  compensation. 

28.  Demand    for    jury  —  Not    necessary, 

when. 

29.  General  verdict  of  jury — Is  conclusive 

on  court. 

30.  Injury    is    not    presumed  —  In    conse- 

quence of  trial  by  jury. 

31.  Issue  of  law — Raised  by  filing  demur- 

rer to  complaint. 

32.  Joinder  of  legal  and  equitable  rights- 

Right  to  jury  trial. 

33.  Mode   of   reviving   action    of   court — 

Upon  an  issue  of  fact. 

34.  Order  dismissing  demurrer — Effect  of. 

35.  Party — Bound  to  know  rules  of  trial 

court. 

36.  Plaintiff  —  Entitled,    as    of    right,    to 

jury. 

37.  Bi^ht  of  eminent  domain — Disregard- 

ing verdict  of  jury  error,  when. 

88.  Right   to   jury   trial— Not   determined 
entirely  by  form  of  action. 

39.  Striking  demurrer  from  record — Effect 

of. 

40.  Stipulation  for  jury. 

41.  Waiver  of  right  by  both  parties— Dis- 

cretion of  court. 

42.  Written  demand  for  jury. 

43.  Same — Party  not  required  to  repeat-  de- 

mand. 

I.     IN  GE^JERAL. 

1.  CoBBtmcttoii  of  Bectlon — ^Aa  limiting  . 
rlarbt  of  trial  by  Jury. — This  section  limits 
the  right  to  a  Jury  trial  to  common  law 
actions.  A  condemnation  suit  Is  a  special 
proceeding  and  not  within  the  classes 
enumerated. — Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  545,  147  Pac.  238. 

Ab  to  rlg^t  to  trial  by  Jury  necared  belns 
commoa-law  rlffkt,  see  par.  12,  this  note. 

2.  Same — As  to  amendment  of  1874  to 
above  section  changed  the  effect  of  the 
section  as  applied  to  condemnation  suits,  so 
that  a  Jury  trial  is  imperative,  if  not 
waived,  only  with  respect  to  the  issue  of 
compensation. — Vallejo  &  Northern  R.  R. 
Co.  V.  Reed  Orchard  Co..  169  Cal.  545,  147 
Pac.  238. 

II.    CAUSES  TRIABLE   BY  COURT — ^ADVI- 
SORY VERDICT. 

3.  CanneM   of   equitable   cognlaanee— Fall 
solely   within    provtsions   of   last   clauae    of 

this  section. — Warring  v.  Freear,  64  Cal.  64, 
66,  28  Pac.  115;  Learned  v.  Castle,  67  Cal. 
41,  7  Pac.  34;  Bell  v.  Marsh,  80  Cal.  411,  22 
Pac.  170.  See  Reiner  v.  Schroeder,  146  Cal. 
411,   420,   80  Pac.   516. 

4.  Same  —  Aetlon    to    reform    contract. 

Court  does  not  err  in  refusing  plaintiff 
Jury   trial   In   equity   proceeding    to    reform 
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contract,  etc.— Loftus  v.  Fischer.  113  Cal. 
286,  288,  45  Pac.  328.  See  La  Soclete  Fran- 
caise  v.  Selheimer,  57  Cal.  623;  Fish  v.  Ben- 
son, 71  Cal.  428,  12  Pac.  454. 

5.  Same  —  Proceediass  to  enjoin  Inter- 
ference witb  now  of  water  in  stream,  court 
may  direct  proper  Issues  to  be  framed  upon 
pleadings  and  submitted  to  Jury;  verdict  of 
Jury  must  respond  to  all  issues  submitted. 
General  verdict  is  Insufficient;  special  ver- 
dict is  only  advisory,  and  may  be  set  aside, 
disregarded,  or  adopted.  —  Warring  v. 
Freear,  64  Cal.  64,  56,  28  Pac.  115. 

6.  Granting  or  refusing  demand  for  Jury 
trial,  in  equity  case,  Is  entirely  within  dis- 
cretion of  court. — Curnow  v.  Happy  Valley 
B.  G.  &  H.  Co.,  68  Cal.  262,  264,  9  Pac.  149. 
See  La  Societe  Francalse  v.  Selheimer.  67 
Cal.  623. 

7.  Same — Special  lasves  —  SabmlMlon  to 
Jury  la  discretion  of  court.— Whether  court 
submits  special  issues  to  Jury  is  matter 
within  its  own  discretion.— Schultz  v  Mc- 
Lean, 109  Cal.  437,  444,  42  Pac.  667. 

8.  Discretion  of  court  In  equitable  ac- 
tions—Demand for  Jury  In  equitable  action 
may  be  denied,  and  denial  thereof  does  not 
constitute  error.— Ashton  v.  Heggerty,  130 
Cal.  616,  621,  €2  Pac.  934. 

•.     Eminent   domain   proceedini;— Jury    to 
assess  damages  and  fix  compensation. — The 

rule  Is  that,  in  cases  of  eminent  domain  all 
questions,  except  those  necessary  to  deter- 
mine the  compensation  to  be  made  to  the 
owner  for  his  property  taken  or  damaged, 
are  to  be  determined  by  the  court.— San 
Joaquin  &  Kings  River  Canal  &  Irr.  Co  v 
Stevinson  (Sup.  Ct.),  26  Cal.  App.  285.  147 
Pac.  268. 

See,  also,  pars.  27,  37,  this  note. 
10.  This  necessarily  includes  among  the 
questions  triable  by  the  court  without  a 
Jury  the  question  whether  the  plaintiff's 
canal  will  unreasonably  waste  the  water  to 
be  condemned,  and  the  quantity  necessary 
for  the  use,  after  allowing  for  unavoidable 
waste:  also  the  question  whether  the  water 
which  the  plaintiff  already  has  acquired  the 
right  to  take  would  be  sufficient  for  Its 
public  use.  If  carried  and  distributed  with- 
out unreasonable  waste.— San  Joaquin  & 
Kings  River  Canal  &  Irr.  Co.  v.  Stevinson 
(Sup.   Ct.)    26  Cal.   App.   285,   147   Pac.   268. 

11.     Equitable   and   lesal   causes   Joined^ 
night  to  trial  by  Jury.— In  a  case  In  which 
the    plaintiff   charges    the   defendants   with 
having  constructed  a  certain  ditch  and  cul- 
vert,   the    effect    of    which    was    to    divert 
storm    waters    upon    the    plaintiff's   land    to 
their   Injury,    in   view   of   the   provisions    of 
the  above   section  and   of  section   7   of  Ar 
tide    I    of    the    constitution    the    plaintiffs 
were  entitled  to  a  trial  by  Jury  for  the  as 
certainment    and    fixing     of     the    damages 
which  plaintiffs  had  sustained,  and  the  vor 
diet    of    the    Jury    respecting    the    same    i« 
binding,  and  can  be  attacked  for  the  pur 
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P08€    of    havingr    it    set    aside    only    under 
proceeding's    properly   instituted   for   a   new 
trial. — Farrell    v.    City    of    Ontario,    39    Cal. 
App.  asi,  178  Pac.  740. 
See.  also,  par.  32,  this  note. 

12.  The  rigrht  of  trial  by  Jury  in  such 
cases  iTuaranteed  by  the  constitution,  sec- 
lion  7  of  Article  I  is  the  common-law  rigrht 
existing  in  tills  state  prior  to  1850. — Farrell 
V.  City  of  Ontario,  39  Cal.  App.  351,  178 
Pac.  740,  following:  the  doctrine  in  Koppi- 
kaa  V.  State  Capital  Commission,  16  Cal. 
248,  253;  Cauhape  v.  Security  Sav.  Bank,  127 
Cal.  197.  202.  69  Pac.  689. 

See,  also.  par.  1,  this  note. 

IS.     E^iiii table  aetion.— For  foreclosare  of 
Ilea  off  asaeaomeat. — Court   does  not  err  in 
refusing  demand  for  Jury  trial  where  action 
18  in  equity   for  foreclosure  of  lien   of  as- 
sessment,   and    is    not    upon    any    contract 
made  by  defendant  upon  which  there  is  any 
personal  liability;  and  in  such  action  neither 
the   constitution    nor    the    statute    requires 
rabmission   of   issues   to   Jury. — Santa   Crus 
R.  P.  Co.  v.  Bowie.  104  Cal.  286,  288,  37  Pac. 
»34.     See    Emery   v.    Bradford,    29    Cal.    76; 
Taylor  t.  Palmer,  31  Cal.  240,  241;  Cassidy 
V.  Sullivan.  64  Cal.  266,  28  Pac.  234. 

14.  Fraad — ^Rlffht  to  Jnry  trlaU — Courts 
of  law  and  of  equity  both  have,  in  proper 
cases.  Jurisdiction  in  cases  of  fraud,  and 
when  facts  constituting  fraud  and  relief 
sought  as  such  are  cognizable  in  court  of 
'aw,  parties  are  entitled  to  Jury  trial,  but 
where  case,  as  made  by  pleadings,  involves 
application  of  doctrine  of  equity  and  grant- 
ing of  relief,  which  can  be  obtained  in 
coorts  of  equity,  and  not  elsewhere,  parties 
are  not  entitled  to  Jury  trial. — Fish  v.  Ben- 
i^on.  71  Cal.  428i  435.  12  Pac.  464.  See  La 
Soclete  Francaise  v.  Selhelmer,  67  Cal.  623; 
Jones  V.  Gardner,  67  Cal.  641;  Lorenz  v.  Ja- 
cobs, 69  Cal.  262. 

IS.  Geaeral  verdict  of  Jnry— la  eqatty 
«aoae,  if  insufficient,  should  be  disregarded, 
and  even  special  verdict  Is  only  advisory  to 
rourt;  it  might  set  aside  or  disregard  or 
adopt  it — ^Warring  v.  Freear,  64  Cal.  64,  56, 
2S  Pac.  115;  Brandt  v.  Wheaton,  62  Cal.  430; 
Stockman  v.  Riverside  L.  A  I.  Co..  64  Cal. 
S7,  68,  28  Pac.  116. 

As  to  fiadtass  oa  lasaco  aot  eovered  by 
the  ▼erdlet  of  the  Jnry,  see  par.  21,  this 
note. 

IC  Saaac  Elfeet  of  wkea  adopted. — ^Ver- 
dict of  Jury,  in  equity  case,  becomes  equiva- 
lent of  finding  by  court,  when  adopted. — 
Warring  v.  Freear,  64  Cal.  64,  66.  28  Pac. 
115. 


17.     Saaie— ^^here     Terdlet     of     fury     ia 
■Hy  caae  does  aot  rcopoad  to  all  issaes* 

U  becomes  duty  of  court,  if  it  adopts  ver- 
dict so  far  as  it  is  responsive  to  issue,  to 
proceed  and  find  upon  evidence  which  has 
^•en  given,  and  any  other  which  may  be 
filtered  by  parties,  as  to  other  issues  not 
C.  C,  P.— 94 


covered  by  verdict. — Warring  v.  Freear,  64 
Cal.  54,  56.  28  Pac.  115. 

18.  Issaes  la  actloa-ta  eqnity — Shoald  be 
tried  by  coart  unless  court  sees  fit  to  order 
any  or  all  issues  to  be  submitted  to  Jury. — 
McLaughlin  v.  Del  Re,  64  Cal.  472,  473,  2 
Pac.  244;  Churchill  v.  Baumann,  104  Cal.  369, 
372,  36  Pac.  93,  38  Pac.  43. 

19.  Noisance.  abatement  of  — Coastltn- 
tioa  does  aot  guarantee  rigbt  to  Jury. — Con- 
stitution does  not  give  party  right  to  have 
issues  in  action  for  abatement  of  nuisance, 
and  to  recover  damages  sustained  from  its 
maintenance,  tried  by  Jury,  nor  is  such  ac- 
tion within  those  in  which  legislature  has 
authorized  Jury  trial. — McCarthy  v.  Gaston 
R.  M.  &  M.  Co.,  144  Cal.  542,  546,  78  Pac.  7. 

ao.  Same— Prayer  for  damages  Is  bat  la- 
eldeat  to  relief  songht  in  action  for  abate- 
ment of  nuisance,  and  such  action  is  prop- 
erly brought  In  court  of  equity,  and  court 
will  determine  all  Issues  in  case,  except 
where  it  may  call  in  Jury  and  ask  for  its 
Judgment  upon  one  or  more  issues  of  fact, 
but  verdict  of  Jury  is  merely  advisory  in 
such  case,  and  may  be  disregarded  by  court. 
— McCarthy  v.  Gaston  R.  M.  &  M.  Co.,  144 
Cal.  542,  546,  78  Pac.  7.  See  Hudson  v. 
Doyle.  6  Cal.  101,  102;  Courtwright  v.  Bear 
River  &  A.  W.  &  M.  Co.,  SO  Cal.  573,  576; 
McLaughlin  v.  Del  Re,  64  Cal.  472,  474,  2 
Pac.  244;  Sweetser  v.  Dobbins,  65  Cal.  629, 
4  Pac.  540. 

21.  Verdict— Fladlags  oa  lasaes  aot  cov- 
ered by* — Where  verdict  of  Jury  in  equity 
case  does  not  respond  to  all  issues,  it  be- 
comes duty  of  court.  If  it  adopts  verdict, 
so  far  as  It  Is  responsive  to  issues,  to  pro- 
ceed and  find  upon  evidence  which  has  been 
given,  and  any  other  which  may  be  offered 
by  parties  as  to  other  issues  not  covered 
by  verdict. — Warring  v.  Freear.  64  Cal.  54, 
66,  28  Pac.  115.  See  Bates  v.  Gage,  49  Cal. 
126;  Wingate  v.  Ferris,  50  Cal.  105. 

As  to  geaeral  verdict  of  Jary  la  eqalty 
caases,  see  pars.  15-17,  this  note. 

IIL    CAUSES   TRIABLE   BY  JURY. 

22.  Aetloa  la  ejectmeat. — Right  to  trial 
by  Jury  is  expressly  given  by  this  section, 
in  case  where  defendant  was  in  possession, 
claiming  adversely  to  plaintiff,  and  where 
obviously  proper  action  to  have  been 
brought  was  what  is  termed  action  in  eject- 
ment— that  is,  action  "for  recovery  of  speci- 
fic real  property."  Nor  can  plaintiff,  by 
simply  framing  his  complaint  in  particular 
way,  by  seeking  restitution  of  possession 
in  form  of  statutory  action,  under  section 
738,  post,  deprive  defendant  of  Jury  trial 
of  Issues  raised  by  his  answer. — Newman 
V.  Duane,  89  Cal.  597.  698,  27  Pac.  66. 

23.  Aetloa  to  qalet  title— Rlgbt  to  Jary. 

— As  to  right  of  Jury  trial  in  action  to 
quiet  title,  see  notes  to  section  738,  post; 
also  Davis  v.  Judson.  159  CaL  121,  113  Pac. 
147. 
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AetioH  to  reeoTcr  damaso— For  per- 
sonal Injuries — Bight  to  trial  by  Jury. — ^In 

an  action  for  damagres  for  personal  Injuries 
sustained  by  belncr  ejected  from  a  street- 
car, the  above  section  gives  the  plaintiff 
primarily  the  right  to  a  Jury  trial. — Baird 
V.  Pacific  Electric  Ry.  Co.,  39  Cal.  App.  512, 
179  Pac.  449. 

2fk  Same— -For  past  treapaas  is  as  clearly 
legal  remedy  as  any  that  could  be  named, 
and  it  is  action  in  which  party  can  not  be 
deprived  of  Jury  trial,  and  fact  that  plain- 
tiff also  prays  for-  injunction  does  not 
take  away  from  defendant  right  to  have 
real  issues  of  fact  tried  by  Jury,  If  he  so 
elects. — Hughes  v.  Dunlap,  91  Cal.  385,  388, 
389,  27   Pac.  642. 

26.  Cause  can  not  be  considered  as  tried 
until  decision  has  been  made  and  filed,  un- 
less filing  of  decision  has  been  waived. — 
Warring  ▼.  Freear,  64  Cal.  64.  56,  28  Pac. 
115.    See  Hastings  v.  Hastings,  81  Cal.  95. 

27.  Condemnation  suits— Jury  to  assess 
injuries  and  fix  compensation. — The  right 
to  a  trial  by  Jury  *n  condemnation  suits  is 
limited  to  the  issue  of  compensation,  and  all 
other  issues  are  to  be  tried  by  the  court, 
and  If  the  court  submits  them  to  a  Jury,  it 
is  nevertheless  required  to  make  findings 
either  by  adopting  the  verdict  thereon  or 
by  making  findings  in  its  own  language. — 
Vallejo  &  Northern  R.  Co.  v.  Reed  Orchard 
Co.,  169  Cal.  545,  147  Pac.  238. 

See,  also,  pars.  9,  10,  37,  this  note. 

28.  Demand  for  Jury -.Not  necessary 
wken. — It  is  not  necessary  that  defendant 
make  demand  for  Jury,  in  action  for  re- 
covery of  possession  of  certain  personal 
property;  this  right  is  secured  under  pro- 
visions of  this  section,  unless  Jury  trial 
should  be  waived  in  one  of  modes  prescribed 
in  section  631,  post. — Swasey  v.  Adair,  88 
Cal.  179,  183,  25  Pac.  1119. 

As  to  refusal  to  waive  Jury  eonstitutins 
written  demand  for  Jury,  see  par.  42,  this 
note. 

29.  General  verdict  of  Jury— Is  conclusive 
on  court,  save  only  power  to  set  it  aside 
and  grant  new  trial,  and  no  finding  of  court 
can  add  to  or  take  from  force  of  verdict 
upon  principal  issues  in  case. — Reiner  v. 
Schroeder,  146  Cal.  411,  420,  80 ,  Pac.  517. 

As  to  general  verdict  of  Jury  in  canity 
causes,  see  pars.  15-17,  this  note. 

80.  Injury  is  not  presumed-— In  conse- 
quence of  trial  by  Jury  Instead  of  by  court. 
— Doll  V.  Anderson,  27  Cal.  248,  249;  Bullock 
V.  Consumers'  Lumber  Co.,  3  Cal.  Unrep. 
609,  31  Pac.  367. 

81.  lasue  of  law— Raised  by  illlnir  de- 
murrer to  complaint,  which  court  is  re- 
quired to  decide,  and  before  any  Judgment 
can  be  rendered  against  defendant,  he  has 
right  to  have  this  issue  of  law  decided.  Just 
as  defendant  has  right  to  have  issue  of  fact 
raised  in  his  answer  to  complaint  deter- 
mined   before    any    Judgment    can    be    ren- 
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dered    against   him. — Winchester  v.   BlacK, 
134  Cal.  125.  127.  66  Pac.  197. 

82.  Joinder  of  leiral  and  equitable  rights 
— nimht  to  Jury  trial. — It  is  always  for 
Judge,  sitting  as  chancellor,  to  determine 
whether,  when  certain  rights  are  estab- 
lished, he  will  grant  equitable  remedy 
prayed  for.  or  compel  party  to  be  satisfied 
with  his  legal  remedy;  but  when  asserted 
rights,  upon  which  any  remedy  must  rest, 
are  legal  rights,  and  cognizable  in  court  of 
law,  such  rights  must  be  determined  ac- 
cording to  methods  of  common -law  courts, 
and  in  such  case  party  can  not  be  deprived 
of  his  constitutional  privilege  of  Jury.— 
Hughes  v.  Dunlap.  91  Cal.  385,  389.  27  Pac. 
642. 

See.  also,  pars.  11,  12,  this  note. 

88.  Mode  of  reviewing  action  of  court— 
Upon  an  issue  of  fact  is  the  same  in  this 
state  whether  case  is  at  law  or  In  equity — 
there  must,  be  motion  for  new  trial. — 
Thompson  v.  White.  63  Cal.  505,  509. 

As  to  new  trial.  In  ir«ueral,  see,  post. 
99  656  et  seq.  and  notes. 

84.  Order    dlsmisslnir    demurrer -i- Effect 

•'- — ^An  order  dismissing  demurrer  must  be 
regarded  with  same  effect  as  equivalent  to 
order  overruling  it.— Winchester  v.  Black. 
134  Cal.  125,  127,  66  Pac.  197.  See  VoU  v. 
Hollls,  60  Cal.  569;  Davis  v.  Hurgren,  125 
Cal.  48,  57  Pac.  684. 
See  par.  39,  this  note. 

85.  Party — Bound  to  know  rules  of  trial 
court  relating  to  calling  of  calendar  and 
setting  causes  for  trial. — Dusy  v.  Prudom, 
95  Cal.  646,  648,  30  Pac.  798. 

8«.  Plaintiff— Entitled,  as  of  rl^kt,  to 
Jury  to  try  issue  of  ownership  where  in 
action  he  alleges  ownership  and  right  of 
possession,  and  that  defendant  wrongfully 
ousted  him  of  such  possession,  and  wrong- 
fully withholds  possession;  and  where  de- 
fendant met  these  averments  by  denial  and 
by  assertion  or  title  and  right  of  .posses- 
sion in  himself. — Reiner  v.  Schroeder.  146 
Cal.  411,  420.  80  Pac.  517.  See  Donahue  v. 
Melster,  88  Cal.  121,  22  Am.  St.  Rep.  288,  25 
Pac.  1096. 

37.  Right  of  eminent  domain — Dinrcgard- 
ing  verdict  of  Jury  error,  wken. — Where  ac- 
tion was  brought  to  condemn  lands  for  pur- 
pose of  building  reservoir,  etc.,  and 
question  as  to  whether  taking  was  neces- 
sary for  public  use  was  submitted  to  Jury, 
who  found  that  at  time  of  commencement 
of  action  it  was  not  necessary  to  take  such 
land,  and  where  court  afterwards  disre- 
garded verdict  and  found  as  fact  that  it 
was  necessary  to  take  part  of  land;  held 
that  there  is  no  provision  in  this  section, 
and  section  1256,  post,  inconsistent  with 
sections  relating  to  eminent  domain,  and 
that  therefore  court  erred  in  disregarding 
and  setting  aside  verdict  and  rendering 
Judgment  on  Its  own  flndings.—Wilmington 
C.  &  R.  Co.  V.  Dominguez,  50  Cal.  505,  506. 
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to  and  fometloH  of  Jnrjr  In  eon- 

roee«dlBSS     wmder     pomrer     of 

otn,  see  pars.  9*  10,  27,  this  note. 

S8L  RlirMt  to  inry  trial — Not  determined 
•■tirolT  ^7  form  of  netlon  which  plaintiff 
chooaoa  to  adopt. — Hug-hes  v.  Dunlap,  91 
CaL   8S5.  389,   27  Pac.   642. 

S^     Btrlklns  demurrer  from   reeord-^Ef- 

feet  of^ — Court  has  no  more  authority  to 
strike  demurrer  from  record  for  want  of 
appearance  to  sustain  it,  or  to  deprive  de- 
fendant of  rigrht  to  have  it  considered,  than 
It  would  be  authorised  to  strike  answer 
from  flies  and  disrecrard  issues  raised  by 
It  in  case  there  should  be  no  appearance  on 
part  of  defendant  at  time  set  for  trial  of 
cause. — Winchester  v.  Black,  184  Cal.  125, 
127,  66  Pac.  197. 
Soe  par.  84,  this  note. 

49.  Btlpnlatlon  for  Jury. — Where  parties 
In  action  to  quiet  title  expressly  stfpulated 
that  Jury  should  try  legral  issues  tendered 
by  answer,  and  that  these  issues  should  be 
determined  by  a  sreneral  verdict  "in  favor  of 
the  plaintiff  or  in  favor  of  the  defendant"; 
held  that  this  was  legitimate  stipulation, 
and  parties,  having  bo  submitted  their  case 
to  Jury,  losing  party  could  not  repudiate 
verdict:  and  where  verdict  was  returned 
and  disposed  of  legal  issues  raised  by  an- 
swer, and  as  there  were  no  issues,  either 
legal  or  equitable,  other  than  those  raised 
by  answer,  verdict  was  conclusive  in  favor 
of  party  in  whose  behalf  it  was  rendered. 


and  further  findings  of  court  were,  under 
circumstances,  unnecessary.  —  Johnson  v. 
Mina  Rica  G.  M.  Co.,  128  Cal.  621,  522,  61 
Pac.  76. 

41.  W^alver  of  right  by  both  parties — 
Discretion  of  court. — ^Where  both  parties 
waived  Jury  trial,  but  court,  against  protest 
and  objection  of  defendant,  called  Jury,  and 
defendant  assigned  action  of  court  as  error, 
held  that  right  of  trial  by  Jury  does  not  ex- 
tend so  far  as  to  oblige  Judge  to  try  issues 
of  fact  in  case  at  law,  although  requested 
to  do  so  by  both  parties,  if  he  should  deem 
it  a  proper  case  for  trial  by  Jury;  and  where 
court  submits  questions  of  fact  to  Jury, 
there  is  no  abuse  of  discretion,  as  he  is 
not  bound  to  determine  facts,  and  is  not 
bound  to  disclose  his  reasons  for  calling  in 
aid  of  Jury. — Bullock  v.  Consumers'  Lum- 
ber Co.,  3  Cal.  Unrep.  609,  31  Pac.  367. 

42.  l¥rltten  demand  for  Jury  must  be 
held  to  be  continued  refusal  to  waive  right 
thereto. — Swasey  v.  Adair,  88  Cal.  179,  183, 
25  Pac.  1119. 

As  to  wken  demnnd  for  Jary  not  neces- 
sary, see  par.  28,  this  note. 

48.  Same — ^Party  Is  not  required  to  repeat 
demand  for  Jury  after  court  has  once  denied 
application,  and  action  of  court  after  such 
application  in  proceeding  to  try  case  for  re- 
covery of  possession  of  certain  personal 
property,  without  Jury,  is  reversible  error. — 
Swasey  v.  Adair,  88  Cal.  179,  183,  25  Pac. 
1119. 


§  683.    GLEBE  MUST  ENTEB  CAUSES  ON  THE  CALENDAR,  TO  RE- 

■AIN  UNTIL  DISPOSED  OF.    The  clerk  must  enter  causes  upon  the  calendar 

of  the  court  according  to  the  date  of  issue.    Causes  once  placed  on  the  calendar 

must  remain  upon  the  calendar  until  finally  disposed  of ;  provided,  that  causes 

may  be  dropped  from  the  calendar  by  consent  of  parties,  and  may  be  again 

restored  upon  notice. 

Hittory:  Enacted  March  11,  1872,  re^nactment  of  8  156  of  Practice 
Act;  amendment  approved  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  5. 

1«  PMritton  •€  eaase  oa  calendar  will  not  tion  of  parties,  or  on  motion  of  either 
be  chansrad  to  different  day  from  that  on  party,  except  upon  sood  cause  shown. — 
which   set  by  clerk,  whether  upon  stipula-       Wetmore  v.  San  Francisco,  48  Cal.  S7,  38. 

§  B94.    PARTIES  HAT  BBING ISSXTE  TO  TRIAL.    Either  party  may  bring 

an  issue  to  trial  or  to  a  hearing,  and  in  the  absence  of  the  adverse  party,  unless 

the  court,  for  good  cause,  otherwise  direct,  may  proceed  with  his  case,  and  take 

a  dismissal  of  the  action,  or  a  verdict  or  judgment,  as  the  case  may  require ; 

provided,  however,  if  the  issue  to  be  tried  is  an  issue  of  fact,  proof  must  first 

be  made  to  the  satisfaction  of  the  court  that  the  adverse  party  has  had  five 

days'  notice  of  such  trial. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  157  of  Practice 
Act;  amendment  approYOd  February  14,  1899,  Stats,  and  Amdts.  1899» 
p.  6. 
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BEINGING  ISSUES  TO  TRIAL. 

1.  Absence  of  plaintiff  at  trial  —  Judg- 

ment. 

2.  Appearance — ^When  deemed  waiver. 

3.  Consequences  of  dismissal  of  action — 

Because  of  absence  of  plaintiff. 

4-  7.  Construction  of  section — In  general. 
8,  9.  Same — The  purpose  of  section,  is  what. 

10.  Default  of  defendant— Notice  of  trial 

to. 

11.  Failure  to  comply  with  rule  of  court. 

12.  Injury — Necessary  to  entitle  party  to 

relief  upon  ground  of  surprise. 

13.  Interveners  entitled  to  notice. 

14.  No  notice  of  trial — ^Judgment  errone- 

ous— Not  void. 

15, 16.  Notice  of  trial — In  general. 

17.  Same — Right  of — Waiver. 

18.  Party — Duty  of  to  appear  at  trial. 

19.  Proceedings     against     party     in     his 

absence. 

20.  Provisions  of  code  are  complied  with — 

Upon  subject  of  notice,  when. 

21.  Prior  to  amendment  of  section — No  no- 

tice of  setting  case  for  trial  was  re- 
quired by  statute. 

22.  Recital  in  judgment. 

23.  Rule  of  trial  court. 

24.  Telegram  to  judge — ^Demanding  jury 

trial. 

1.  Abaence  of  plaintiff  at  trial— -Jud^nent. 

— Where  plaintiff  fails  to  appear  at  trial,  it 
is  rigrht  of  defendant,  under  provision  of 
this  section,  to  proceed  with  case,  and  to 
have  judgrment  entered  finally  disposingr  of 
case,  and  court  does  not  err  where  no  proofs 
are  offered  by  plalntlflp,  to  enter  Judgrment. 
Anally  disposing:  of  case. — Clune.  v.  Quitzow, 
125  Cal.  213,  2l4,  57  Pac.  886. 

2.  Appearaaee— DVlieB    deemed    waiver. — 

Appearance  of  guardian  on  day  to  which 
trial  had  been  postponed,  and  objection  to 
then  groingr  to  trial,  at  which  time  court 
made  order  continuing  trial  for  three  days, 
to  which  later  day  no  objection  was  made 
by  guardian,  constituted  waiver  of  five  days 
of  setting  case,  required  by  this  section. — 
Grangrer  v.  Sheriff,  133  Cal.  416,  419,  65  Pac. 
873. 

3.  CoBSequeneea  of  dlmiilssal  of  actloB<— 
Beoaune  of  absence  of  plaintiff,  should  al- 
ways be  considered,  especially  where  any 
reasonable  excuse  is  shown  for  absence,  as 
where  plea  of  statute  of  limitations  could 
be  interposed  to  new  action;  in  such  case 
dismissal  is  absolute  destruction  of  plain- 
tiff's right,  and  so  serious  penalty  should 
not  be  Imposed  unless  due  administration  of 
justice  clearly  requires  it. — Jaffe  v.  Lilien- 
thal,  101  Cal.  175,  178,  85  Pac.  636. 

4«.  Conatmction  of  Bection— "In  seneral. — 
Where  the  attorney  knew  long  in  advance 
that  the  cause  was  In  fact  set  for  trial  for 
a  certain  date  there  is  no  necessity  for  giv- 


ing any  formal  notice  such  as  is  contem- 
plated in  this  section.  It  is  the  attorney's 
neglect  if  the  client  fails  to  receive  timely 
notice. — Canty  v.  Pierce,  178  Cal.  205.  159 
Pac.  582. 

5.  Where  an  action  is  transferred  to  an- 
other department  of  the  court  before  the 
same  judge,  an  order  in  that  department 
placing  the  cause  on  the  calendar  for  trial 
on  a  specified  date  is  in  effect  a  resetting 
of  the  cause  for  trial,  and  if  made  without 
the  knowledge  of  an  intervener,  a  further 
trial  can  not  be  had  In  his  absence  without 
giving  him  the  five  days'  notice  required  for 
section  594  of  the  Code  of  Civil  Procedure. 
— Hagenkamp  v.  Equitable  Life  Assur.  Co., 
29  Cal.  App.  713,  156  Pac.  620. 

6.  The  provision  of  section  594  of  the 
Code  of  Civil  Procedure  that  either  party 
may  bring  an  issue  to  trial  provided  that  if 
the  issue  tried  Is  an  issue  of  fact,  proof 
must  first  be  made  to  the  satisfaction  of 
the  court  that  the  adverse  party  has  had 
five  days'  notice  of  such  trial,  has  reference 
only  to  proceedings  taken  against  a  party 
in  his  absence,  and  has  no  application  to  a 
case  in  which  both  parties  are  represented 
and  present  when  the  case  is  called  for 
trial. — Handy  v.  Handy,  31  Cal.  App.  590,  , 
161  Pac.  21. 

7.  The  defendant  in  an  action  is  not  en-  ' 
titled  to  a  postponement  of  the  trial  on 
the  ground  that  he  had  not  received  a  full 
five  days'  notice  of  the  time  fixed  for  the 
trial,  where  he  is  present  in  court  when 
the  case  is  called  and  fails  to  file  any  aflD- 
davit  setting  forth  the  reasons  why  he  is 
unable  to  proceed,  or  why  his  witnesses 
were  not  present,  or  who  they  were,  or  what 
they  would  testify  to  if  present. — Handy  v. 
Handy,  31  Cal.  App.  590,  161  Pac.  21. 

8.  Same— The    purpose    of    acctlon    is    to 

prevent  the  possibility  of  a  default  being 
taken  against  one  who  by  reason  of  insufll- 
cient  notice  or  no  notice  at  all  has  been 
unable  to  appear. — Sheldon  v.  Laudwehr, 
159  Cal.  782,  116  Pac.  44. 

9.  This  section  does  not  require  that  a 
party  intending  to  apply  to  the  court  to 
have  a  day  fixed  for  trial  should  give  no- 
tice of  his  intended  application  to  the  ad- 
verse party.  It  only  requires  that  a  five 
days'  notice  of  the  time  set  for  trial  shall 
be  given. — McNeill  v.  Doe,  163  Cal.  338,  341, 
125  Pac.  345. 

10.  Default  of  defendant — Notice  of  trial 

to,  not  required  by  the  above  section. — Up- 
linger  v.  Yonkin,  —  Cal.  App.  — ,  190  Pac. 
822. 

11.  Failure  to  comply  witk  rule  of  court 

requiring  five  days'  notice  of  hearing  does 
not  affect  the  jurisdiction,  and  judgment 
will  not  be  reversed  therefor  where  it  is 
clear  that  the  appellant's  rights  were  not 
prejudiced  thereby. — In  re  T>os  Angeles 
Trust  Co.,  158  Cal.  603,  112  Pac.  56. 


1402 


Tit.  VUI,  Ch.  III.]      BRINGING  ISSUES  TO  TRIAL — NOTICE  OF  TRIAL. 


9  604 


Ab  to  Anty  jof  party  to  knoiprii  rule*  of 
coart*  see  pars.  18,  23,  this  note. 

1%,  lMjnTT-.-Ncccaaar7  to  entitle  party  to 
relief  vipoM  ■rround.of  snrprise»  where  trial 
is  had  in  his  absence. — McOuire  v.  Drew, 
SS  Cal.  225,  230,  23  Pac.  312.  See  Patterson 
▼.  Ely,  19  Cal.  28;  Cook  v.  De  la  Guerra,  24 
Cal.  227.  288;  Brooks  v.  Douglass,  32  Cal. 
SOS. 

IS.  iBterreaera  entitled  to  notice. — ^This 
8«ction  applies,  and  the  notice  prescribed 
must  be  g^iven  to  interveners  as  well  as  the 
origina.1  parties  to  the  action. — Townsend 
V.  Driver.  5  Cal.  App.  681,  585,  90  Pac.  1061. 

See,  &lso,  pars.  15,  16,  this  note. 

1^  IVo  notice  of  trial— Jndgnnent  erro- 
aeona— Ifot  void. — Where  the.  requirements 
of  the  above  section  are  not  complied  with 
bj  giving:  notice  of  the  date  of  the  trial, 
s  Judgment  rendered  upon  such  a  trial  is 
merely  erroneous  but  not  void,  and  is  not 
in  excess  of  the  court's  Jurisdiction. — ^Up- 
linger  v.  Yonkin,  —  Cal.  App.  — ,  190  Pac. 
822.  following  the  doctrine  in  Estate  of 
Dean.  149  Cal.  492.  87  Pac.  13. 

ISb  Wotlce  of  trial— In  general. — An  or- 
der requiring  nonresident  contestants  of  the 
probate  of  a  will  to  file  a  bond  for  costs 
onder  the  provisions  of  sections  1036  and 
1037.  post,  stays  all  proceedings  under  the 
contest,  including  trial  pursuant  to  notice 
given,  requiring  a  new  notice  of  trial,  and 
in  the  absence  of  proof  of  such  new  notice, 
as  herein  required,  dismissal  of  the  contest 
upon  the  date  originally  fixed  for  failure  of 
snch  nonresident  plaintiffs  to  appear  and 
prosecute  the  contest  is  erroneous  and  must 
be  reversed. — Estate  of  Dean,  149  Cal.  491, 
87  Pac.  13. 

An  to  notice  of  Intervener*  see  par.  13,  this 
note. 

16.  Where  both  parties  are  present  by 
counsel  and  take  part  in  trial  it  will  be 
presumed  that  notice  of  trial  was  duly 
given,  or  that  trial  was  by  consent. — Wake- 
field ▼.  Wakefield,  16  Cal.  App.  115,  116  Pac. 
3#». 

17.  Same — ^Rlgkt  of  —  W^aiver* — The  no- 
tice of  trial  required  by  the  above  section 
is  waived  by  consent  to  the  setting  of  the 
trial  at  a  period  less  than  the  number  of 
days  notice  the  section  requires  to  be  given. 
^Estate  of  Wempe,  185  Cal.  557.  197  Pac. 
494.  following  the  doctrine  in  Sheldon  v. 
Laudwehr,  159  Cal.  778,  116  Pac.  44. 

18.  Party—- Dvty  of  to  appear  at  trial. — 

Where  party  had  actual  notice  before  day 
of  trial  that  case  was  set  for   that   date, 


and  also  knew  on  day  before  that  no  further 
postponement  of  trial  would  be  agreed  to 
by  opposing  counsel,  it  was  his  duty  to  have 
either  appear  In  person,  or  by  counsel,  at 
opening  of  court  on  day  of  trial,  and  fail- 
ing to  so  appear  in  person  or  by  attorney, 
he  must  have  known  that  probable  conse? 
quences  of  such  failure  would  be  trial  of 
case  in  his  absence. — McGuire  v.  Drew,  83 
Cal.  225,  230.  23  Pac.  312. 

10.  Proceedings  against  party  in  kis  ab- 
aence. — This  section  has  reference  only  to 
proceedings  against  an  absent  party,  and 
not  where  both  parties  are  present  or  rep- 
resented when  the  case  is  called  for  trial. — 
Sheldon  v.  Laudwehr,  159  Cal.  782,  116  Pac. 
44. 

20.  Provisions  of  code  are  complied  witk 
^Upon  subject  of  notice,  i^'ken  Judgment 
recites  that  satisfactory  evidence  was  be- 
fore court  that  defendant  was  notified  more 
than  five  days  prior  to  trial  of  cause  that 
same  was  set  for  trial  on  day  mentioned. — 
Johnston  v.  Collins,  146  Cal.  212,  214,  79  Pac. 
870. 

21.  Prior  to  amendnaent  of  section— No 
notice  of  setting  case  for  trial  was  required 
by  statute. — Parties  to  action,  and  their 
attorneys,  whether  residents  or  nonresidents 
of  county  where  case  was  pending,  must 
watch  its  progress,  and  were  charged  with 
notice  of  time  set  for  its  trial. — Dusy  v. 
Prudom,  95  Cal.  646,  648,  30  Pac.  798;  Bell 
V.  Peck,  104  Cal.  35,  38,  37  Pac.  766.  See 
Eltaroth  v.  Ryan,  91  Cal.  684,  587,  27  Pac. 
932. 

22.  Recital  in  Judgment  that  motion  to 
dissolve  attachment  was  heard  on  certain 
day,  and  that  counsel  for  both  parties 
agreed  on  that  day.  In  open  court,  that  case 
should  be  peremptorily  set  for  trial,  upon 
decision  of  motion  to  dissolve  attachment, 
and  was  so  set,  is  conclusive  as  against 
counsel's  statement  conflicting  therewith, 
as  to  whether  full  notice  required  by  stat- 
ute was  given. — Rodley  v.  Lyons,  129  Cal. 
681,  686,   62  Pac.  313. 

23.  Rule  of  trial  court  as  to  reasonable 
notice  of  time  fixed  for  trial  can  not  be 
considered  by  appellate  court,  where  the 
same  is  no  part  of  record  in  case. — John- 
ston V.  Collins,  146  Cal.  212,  214,  79  Pac.  870. 

24.  Telegram  to  Judge— Demanding  Jury 
trial*  sent  day  before  trial,  would  not  pre- 
vent court  from  dispensing  with  Jury,  where 
party  making  such  demand  fails  to  appear 
in  person  or  by  counsel  at  trial. — McGuire 
V.  Drew,  83  Cal.  225,  231,  23  Pac.  312. 
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§  596.  MOTION  TO  POSTPONE  TBIAL  FOB  ABSENCE  OF  TESTDCONT, 
BEQUISITES  OF.  A  motion  to  postpone  a  trial  on  the  ground  of  the  absence 
of  evidence  can  only  be  made  upon  affidavit  showing  the  materiality  of  the 
evidence  expected  to  be  obtained,  and  that  due  diligence  has  been  used  to 
procure  it. 

A  trial  shall  be  postponed  when  it  appears  to  the  court  that  the  attorney  of 
record,  party,  or  principal  witness  is  actually  engaged  in  attendance  upon  a 
session  of  the  legislature  of  this  state  as  a  member  thereof. 

The  court  may  require  fhe  moving  party,  where  application  is  made  on 
account  of  the  absence  of  a  material  witness,  to  state  upon  affidavit  the  evidence 
which  he  expects  to  obtain;  and  if  the  adverse  party  thereupon  admits  that 
such  evidence  would  be  given,  and  that  it  be  considered  as  actually  given  on 
the  trial,  or  offered  and  overruled  as  improper,  the  trial  must  not  be  postponed. 

In  actions  involving  fhe  title  to  mining  claims,  or  involving  trespass  for 
damage  upon  mining  claims,  if  it  be  made  to  appear  to  the  satisfaction  of  the 
court  that,  in  order  that  justice  may  be  done  and  the  action  fairly  tried  on  its 
merits,  it  is  necessary  that  further  developments  should  be  made,  underground 
or  upon  the  surface  of  the  mining  claims  involved  in  said  action,  the  court 
shall  grant  the  postponement  of  the  trial  of  the  action,  giving  the  party  a  rea- 
sonable time  in  which  to  prepare  for  trial  and  to  do  said  development  work. 

History:  Enacted  March  11,  1872;  amendment  approved  March  2 
1880.  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  1;  May  1,  1911,  State  and 
Amdte.  1911,  p.  1448.  ^ 

MOTION  rOR  POSTPONEMENT. 

1.  Absence  of  counsel — Granting  or  refus- 

ing continuance. 

2.  Same — Same — Associate  counsel. 

3.  Absence  of  defendant — As  ground  of 

continuance. 

4.  Same — Sufficiency  of  showing. 

5.  Same — ^When  properly  denied. 

6.  Absence  of  witness  as  ground — In  gen- 

eraL 

7- 10.  Same  —  Affidavit    to    procure  —  Suffi- 
ciency of. 

11, 12.  Same  —  Continuance  can  be  made  on 
ground  of  absence  of  evidence. 
13.  Same — No  abuse  of  discretion. 

14;  15.  Same  —  Provision   in   statute   not  im- 
perative,  when. 

16.  Applicability  of  section — To  criminal 

proceedings. 

17.  Continuance — As  to  generally. 

18.  Same — Absence  of  party. 

19.  Same — Same — Absence  of  party  who  is 

also  witness. 

20-  22.  Same — Absence  of  witnesses. 

23.  Same — Same — Condition. 
24,  25.  Same — Abuse  of  discretion. 

26.  Same — To  permit  amendment  to  com- 

plaint. 

27.  Same — To  procure  evidence. 
28,  29.  Same — Same — Of  insanity  of  accused. 
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80.  Costs— May  be   imposed  as  condition 
for  continuance. 

81.  Granting    or    refusing    continuance 

Discretion  of  court. 

32.  Illness  of  defendant — Motion  made  for 
continuance  on  ground  of. 

33.  Intention  of  code. 

34.  Jurisdiction    to    hear    and    determine 
cause. 

35.  Merits  of  defense— Affidavit  used  on 
application  for  continuance. 

36.  Befusal  of  continuance — Held  proper 
Wnen. 

37.  Service  of  process— On  parties  to  cross- 
complaint. 

1.  Absence  of  eonnael — Gramtlac  or  re- 
fvelBff  eontlnuance  on  ground  of  counsel 
being  absent,  is  a  matter  which  rests 
largely,  if  not  wholly,  in  the  discretion  of 
the  trial  court- Kern  Valley  Bank  v.  Ches- 
ter. 55  Cal.  4951. 

2.  Same  —  Same  —  AModate      eomiael.— 

Same  rule  applies  as  to  absence  of  associate 
counsel.— Peachy    v.    Witter.    131    Cal     316 
819.  63  Pac.  468.  ' 

3.  Abeence  of  defendant— As  vroond  of 
eontlnuance.— It  was  not  error  to  refuse  to 
postpone  the  trial  because  of  absence  of  a 
defendant  through  illness  when  no  relief 
was  asked  against  such  defendant  and  coun- 
sel had  stated  to  the  court  that  the  pur- 
pose of  her  being  present  was  to  give  evl 
dence   upon    the   question    of   fraud,    which 
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was  not  before  'the  court  on  the  Issues 
raised  by  the  pleadingrs. — Greenlee  v.  Los 
Angeles  Trust  etc.  Bank,  171  Cal.  871,  168 
Pac  888. 

4.    Same— SvfldeBcy    of   akowfaiv.^ — ^It    Is 

an  abuse  of  discretion  to  refuse  a  continu- 
ance on  the  grround  of  the  absence  of  the 
defendant,  where  it  is  shown  by  the  state- 
ment of  the  plaintiff's  counsel  that  no 
previous  continuance  has  been  requested 
and  that  the  cause  has  been  on  the  caldn- 
dar  for  two  years,  and  by  the  uncontra- 
dicted affidavit  of  counsel  for  the  defendant 
that  the  defendant,  who  is  the  only  witness 
to  prove  his  defense,  is  ill,  and,  in  search  of 
health,  has  Journeyed  to  Europe,  from 
vhence  he  will  return  in  two  months;  there 
hting  no  intimation  that  the  motion  is  not 
made  In  ffood  faith,  nor  any  showing  that 
the  plaintiff  will  be  injured  or  prejudiced 
by  the  delay. — Betts  Spriner  Co.  v.  Jardine 
Machinery  Co.,  28  CaL  App.  706,  189  Pac. 
CS7. 


S.    Same  — 'Wliea    properly    dealed. — The 

court  committed  no  abuse  of  its  discretion 
In  denying  the  defendant's  last  application 
for  a  continuance  of  the  hearing  of  his  mo- 
tion for  a  new  trial,  where  it  had  already 
granted  three  continuances  of  the  motion, 
the  last  of  which  took  the  matter  up  to 
within  one  day  of  the  time  which  the  court 
coQld  have  granted  the  defendant  under  the 
provisions  of  section  1191  of  the  Penal  Code 
without  nullifyinff  the  verdict. — People  v. 
Wing,  88  Cal.  App.  50,  68,  187  Pac.  47,  48. 


C    Akeeace  of  vrltaoM  mm  vrovndp— In  ves" 

rtaL— Where  the  attorney  for   the  defend- 
ant in  an  action  affreed  with  the  plaintiff's 
attorney  that  the  case  should  be  set  down 
for  trial  on  the  second  day  following,  upon 
the  express  condition  that  the  trial  should 
not  proceed  at  that  time  unless  he  was  able 
to  procure  the  attendance  of  a  certain  wit- 
ness, and  on  the  date  set  it  is  shown  that  by 
reason  of  distance  and  the  means  of  travel, 
and  because  of  business  enKagrements,  it  is 
impossible  to  have  the  witness  present,  and 
that  the  plaintiff's  counsel  on  the  day  pre- 
vious was  informed  of  such  fact  and  con- 
sented to   a   continuance   to   a   later   date, 
which,  however,  was  not  approved  by  the 
court,  it  is  an  abuse  of  discretion  to  refuse 
the  application  of  the  defendant  for  a  post- 
ponement  of  the   trial. — Swayne   v.   Wells- 
Russell  dk  Co.,  169  Cal.  204,  146  Pac.  686. 

As  to  poetpoBcment  of  trial  for  abaeaee 
•C  wftmcao  froai  state  wkere  tke  eonetltv- 
tleool  cmaranty  of  a  vpeedy  trial  ts  ta  qnea- 
tlem.  see  Kerr's  Cyc.  Penal  Code,  2d  ed., 
1 1182  and  note. 

7.  Same  — Afldavit  to  proevre  •— Safll- 
Hifmrj  of  4 — ^Affidavit  for  continuance  on 
ground  of  absence  of  witness,  must  show 
what  is  expected  to  be  proved  by  such 
wttneaa. — ^Kern  Valley  Bank  v.  Chester,  56 
CaL  48,  61. 
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8.  Insufficient  where  it  does  not  show 
materiality  of  evidence  which  defendant  ex- 
pected to  obtain,  or  that  due  dilisrence  had 
been  used  to  procure  it. — Kern  Valley  Bank 
V.  Chester,  56  Cal.  49,  61. 

9.  A  court  does  not  abuse  its  discretion 
in  refusing:  to  postpone  a  trial  on  the 
grround  that  the  defendant's  principal  wit- 
ness has  been  misinformed  as  to  the  date  of 
the  trial,  and  his  present  whereabouts  are 
unknown,  if  the  only  showing  in  support  of 
the  application  for  postponement  is  the 
affidavit  of  the  defendant's  attorney,  which 
does  not  show  that  any  effort  has  been  made 
to  have  the  witness  correctly  informed,  or 
how  or  why  he  was  misinformed,  or  what  he 
will  testify  to  if  present,  or  that  his  testi- 
mony will  be  material,  or  that  any  effort 
has  been  made  to  secure  his  presence  or  to 
take  his  deposition,  or  that  his  presence 
can  be  secured  if  the  trial  is  postponed. — 
Watson  v.  Columbia  Basin  Dev.  Co.,  22  Cal. 
App.  666,  186  Pac.  611. 

10.  It  is  not  sufficient  for  the  defendiuit 
to  aver  in  his  affidavit  that  he  used  due 
diligence,  or  that  the  witness  in  question  is 
the  only  witness  that  the  defendant  has  to 
support  the  denial  of  the  claim  of  the  plain- 
tiff; facts  should  be  set  out  from  which  the 
court  may  draw  the  conclusion  that  defend- 
ant has  brouffht  himself  within  the  reason- 
able requirement  of  the  law. — Watson  v. 
Columbia  Basin  Dev.  Co.,  22  Cal.  App.  666, 
186  Pac.  611. 

11.  Same— <7onttniiaBee  eaa  be  made  oa 
SToand  of  abaeace  of  evldeace  only  upon 
affidavit  showingr  materiality  of  evidence 
expected  to  be  obtained,  and  that  due  dili- 
gence has  been  made  to  obtain  it. — Storch 
v.  McCain,  86  Cal.  804,  807,  24  Pac.  689. 

As  to  coBtlB«ance»  see  pars.  17-29,  this 
note. 

12.  For  circumstances  excusing:  absence 
of  defendant  and  his  witnesses,  sufficient  to 
entitle  to  continuance,  see  Light  v.  Rich- 
ardson, 8  Cal.  Unrep.  476,  81  Pac.  1128.  1124. 

IS.  Same— No  abase  of  diseretloB  is  com- 
mitted in  denying:  the  motion  of  the  de- 
fendant for  a  continuance  for  the  purpose 
of  procuring:  evidence,  where  the  affidavits 
on  which  the  motion  is  based  do  not  state 
facts  which  furnish  any  definite  and  satis- 
factory assurance  that  the  witnesses  named 
therein  could  or  would  be  procured  at  a 
later  time  if  the  continuance  were  granted. 
—People  V.  Kilfoil,  20  Cal.  App.  Dec.  608, 
a48  Pac.  812. 

As  to  applleabtlltr  of  aectloa  to  criminal 
trials,  see  pars.  16,  27-29,  this  note. 

14.  Same— Pro  via  Ion  In  statute  not  Im- 
perative,  when. — Requirement  that  court 
may  require  moving:  party,  where  applica- 
tion is  made  on  account  of  absence  of 
material  witness,  to  state  upon  affidavit,  evi- 
dence which  he  expects  to  obtain,  is  not  im- 
perative, and  should  not  be  required  of 
counsel  in  malting  affidavit  for  continuance. 
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When  he  can  not  have  aid  of  his  client,  if      justify  a  reversal  of  the  Judgrment  because 


absence  of  client  is  excusable. — Ligrht  v. 
Richardson,  3  Cal.  Unrep.  475,  31  Pac.  1123, 
1124. 

15.  Refusal  of  continuance  on  account  of 
absence  of  plaintiff's  witnesses  is  not  erro> 
neous  where  defendant  makes  admission  as 
to  evidence  of  absent  witnesses  which  is 
contemplated  by  this  section,  and  affidavit 
containiner  all  that  was  proposed  to  be 
proved  by  them  was  admitted  in  evidence  at 
trial,  upon  t)laintlff'8  offer. — ^Loftus  v.  Fis- 
cher, 113  Cal.  286,  287,  46  Pac.  328. 

16.  Applicability  of  section — ^To  criminal 
proceedlns*  and  continuances  of  trials 
therein,  doubted,  in  view  of  section  1062, 
Penal  Code. — People  v.  Qoldenson,  76  Cal. 
328,  342.  19  Pac.  161. 

See  par.  13,  this  note. 

17.  Contlnnance— As    to    vcncrallr^ — The 

grrantins  or  refusing:  of  a  continuance  is 
usually  a  matter  largely  within  the  discre- 
tion of  the  trial  court. — ^Marcuccl  v.  Vo- 
Wlnckel,  164  Cal.  693,  180  Pac.  430,  431. 

18.  Same— Absence  of  party. — It  is  not  an 
abuse  of  discretion  to  refuse  to  postpone 
the  trial  on  account  of  the  absence  of  the 
plaintiff,  where  there  is  nothing:  In  the  affi- 
davits In  support  of  the  motion,  indicatingr 
that  he  would  be  able  to  appear  at  a  later 
date.— Beckman  v.  Waters.  161  Cal.  588,  119 
Pac.  922. 

19.  Samc-^Same— Abucncc  of  party  mrho 
Is  also  witness. — Strengthens  the  showingr 
in  support  of  application,  but  does  not  com- 
pel the  court  to  grrant  the  same. — Sheldon 
V.  Laudwehr,  159  CaL  780.  116  Pac.  44. 

ao.  Same— Absence  of  witnesses* — Appll' 
cation  addressed  to  discretion  of  court  and 
order  will  not  be  reversed  except  for  abuse. 
— Sheldon  v.  Laudwehr,  159  Cal.  780,  116 
Pac.  44. 

21.  Qood  or  bad  faith  of  application  is 
one  of  the  circumstances  affecting:  the 
court's  action. — Sheldon  v.  Laudwehr,  169 
Cal.  780,  116  Pac.  44. 

22.  Where  counsel  knew  before  entering- 
upon  the  trial  that  the  witness  was  absent 
and  "had  suspicions"  that  he  would  not  be 
present  at  the  trial,  it  was  not  error  to  re- 
fuse a  continuance  on  that  account,  particu- 
larly as  it  appeared  that  the  evidence,  if 
the  witness  were  present  and  testifying, 
would  be  cumulative. — Hawley  v.  Los  An- 
geles Creamery  Co.,  16  Cal.  App.  64,  116 
Pac.  84. 

2S.  Same  —  Same  •— Condition. — Where  it 
appeared  that  the  security  of  the  plaintiff 
would  be  endangered  by  postponement  on 
motion  of  defendant,  it  was  not  abuse  of 
discretion  to  refuse  the  motion  except  upon 
condition  which  would  meet  the  objection. 
— Sheldon  v.  Laudwehr.  169  Cal.  780.  116 
Pac.  44. 

24.  Same— Abnsc  of  discretion  in  the  de- 
nial  of  a   continuance   must   be   shown,   to 


of  a  ruling  on  such   matters. — ^Marcucci  v. 
Vowinckel,  164  Cal.  693,  180  Pac.  430,  431. 

26.  Where  plaintiff  asked  the  court  to 
continue  the  trial  from  the  afternoon  of  the 
last  day  thereof  until  the  following  morn- 
ing, to  give  the  plaintiffs  an  opportunity  to 
procure  the  attendance  of  three  additional 
witnesses  to  testify  on  behalf  of  the  plain- 
tiffs, but  the  record  does  not  show  at  what 
time  in  the  afternoon  this  refusal  occurred, 
nor  was  any  showing  of  any  diligence  what- 
ever made  in  support  of  the  application  for 
the  continuance,  no  affidavit  was  made,  or 
proposed  to  be  made,  it  was  not  shown  that 
any  subpoena  had  been  issued  or  served  on 
the  proposed  witnesses,  or  that  they  had 
promised  to  attend  then,  or  at  any  other 
time,  or  that  they  would.  If  examined,  tes- 
tify to  any  material  fact,  or  that  they  knew 
anything  about  the  facts  of  the  case,  or 
what  counsel  expected  to  prove  by  them, 
their  names  were  not  stated,  but  even  then 
the  court  offered  to  delay  the  proceedings 
half  an  hour  to  enable  plaintiffs  to  procure 
their  attendance,  but  their  counsel  stated 
that  the  office  hours  of  the  witnesses  were 
such  that  he  could  not  procure  their  pres- 
ence on  that  day,  but  he  did  not  state 
where  they  resided,  it  can  not  be  held  that 
it  was  an  abuse  of  discretion  to  refuse  such 
continuance. — ^MarcuccI  v.  Vowinckel,  164 
Cal.  693,  130  Pac.  430,  431. 

20.  Same— To  permit  amendment  to  com- 
plaint.— Where  motion  for  continuance  was 
made,  on  day  set  for  trial,  on  ground  that  it 
would  be  required  to  file  amended  com- 
plaint, and  that  until  such  amended  com- 
plaint was  filed  and  issue  Joined  thereon, 
case  could  not  be  tried;  held  that  court  was 
Justified  in  refusing  continuance,  in  view  of 
fact  that  case  had  been  twice  tried,  and 
that  at  time  motion  was  made  court  was 
not  informed  of  nature  of  amendment  that 
plaintiff  desired  to  make  to  complaint,  or 
that  he  was  unable  to  establish  under  plead- 
ings on  file,  averments  that  they  might  in- 
clude in  such  amended  complaint. — Schultz 
v.  McLean.  109  Cal.  437.  443,  42  Pac.  657. 

27.  Same— To  procure  evidence. — ifo  Abuse 
of  discretion  is  committed  in  denying 
the  motion  of  the  defendant  for  a  con- 
tinuance for  the  purpose  of  procuring  evi- 
dence, where  the  affidavits  on  which  the 
motion  is  based  do  not  state  facts  which 
furnish  any  definite  and  satisfactory  assur- 
ance that  the  witnesses  named  therein  could 
or  would  be  procured  at  a  later  time  if  the 
continuance  were  granted. — People  v.  Kil- 
foil,  27  Cal.  App.  29,  148  Pac.  812. 

28.  Same— Same— Of  Insanity  of  aceascd. 

— An  application  for  the  postponement  of  a 
criminal  trial  to  enable  the  defendant  to  ob- 
tain evidence  relating  to  his  alleged  insan- 
ity is  properly  denied,  in  the  absence  of  any 
showing  of  the  exercise  of  any  diligence  in 
searching    for    evidence,    or    the    ability    to 
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procure  It  if  the  continuance  were  grranted. 
— People  V.  Loomis,  170  Cal.  347,  149  Pac. 
SSI. 

29.  The  question  as  to  whether  or  not  the 
statements  contained  in  the  affidavit  offered 
in  support  of  the  motion  for  a  continuance 
are  of  such  a  character  as  to  raise  a  doubt 
of  the  defendant's  sanity  at  the  time  of 
trial,  and  to  cause  the  court  to  suspend  the 
proceedings  and  call  a  Jury  to  determine 
the  present  sanity  of  the  defendant,  is  a 
matter  addressed  to  the  discretion  of  the 
irial  court,  whose  decision  must  be  upheld 
in  the  absence  of  a  showingr  that  such  dis- 
cretion has  been  abused. — ^People  v.  Lroomis, 
170  Cal.  347,  149  Pac.  681. 

M.     Co«t»— May  be  Imposed  mm  eonditton 

for  eamtlBvance  of  trial  of  action. — Pomeroy 
▼.  Bell,  118  Cal.  636,  638,  60  Pac.  683. 


St.  Gnimtlmv  or  refaslnv  continiiaHce-— 
DIaeretloB  of  coiirt« — Granting:  or  refusing: 
continuance  on  account  of  absence  of  coun- 
sel is  matter  which  rests  larg:ely,  if  not 
wholly,  in  discretion  of  court. — Kern  Valley 
Bank  v.  Chester,  65  Cal.  49,  61. 

33.  Dlneos  of  defendant  —  Motion  made 
for  eontlnnanee  on  sronnd  of  illness  of  de- 
fendant and  consequent  neg:lect  to  attend 
trial,  held  under  circumstances  of  case  suffi- 
cient to  entitle  to  continuance,  and  that 
court  erred  in  refusing:  such  continuance- 
there  beingr  nothing  in  affidavits  filed  on 
behalf  of  plaintiff  tending:  to  contradict 
statements  of  defendant,  or  to  raise  suspi- 
cioD  at  to  its  £:ood  faith,  or  as  to  sood 
faith  of  application  for  continuance. — More- 
hoQBe  T.  Morehouse,  136  Cal.  332,  334,  68 
Pac.  976.  See  Jaffe  v.  Lilienthal,  101  Cal. 
175.178,  36  Pac.  636. 


38.  Intention  of  code,  while  proteciinK 
court  from  imposition  and  unnecessary  de- 
lays, is  to  secure  reasonable  opportunity  to 
lltig:ants  to  t^y  their  cases  on  merits,  to 
end  that  Justice  may  be  done;  and  while  no 
definite  rule  can  be  laid  down,  embracing: 
all  different  circumstances  under  which 
continuances  should  be  granted,  spirit  and 
intention  of  code  should  always  be  borne  in 
mind. — Ligrht  v.  Richardson.  3  Cal.  Unrep. 
475,   31   Pac.   1123,   1124. 

34.  Jurisdiction  to  hear  and  determine 
cause  or  proceeding:  involves  power  to  post- 
pone hearing,  for  g:ood  cause,  unless  pro- 
hibited by  positive  law. — Curtis  v.  Under- 
wood, li)l  Cal.  661,  669,  36  Pac.  110. 

85.  Merits  of  defense— 'Affidavit  used  on 
application  for  continuance  is  insufficient 
which  entirely  fails  to  show  diligence  and 
merits  of  defense. — Harloe  v.  Lamble,  132 
Cal.  133,  136,  64  Pac.  88. 

36.  Refusal  of  continuance— Held  proper 
when  application  was  made  on  day  set  for 
trial  on  ground  of  absence  of  witness,  where 
statement  in  affidavit  showed  that  address 
of  witness  was  unknown,  It  appearing  that 
cause  had  been  set  for  more  than  two 
months  previously,  and  that  defendant  had 
not  made  any  effort  to  secure  testimony  of 
such  witness. — Tompkins  v.  Montgomery, 
123  Cal.  219,  222,  65  Pac.  997. 

37.  Service  of  process  — >  On  parties  to 
eroBB-complalnt.  —  Where  continuance  is 
asked  on  ground  that  necessary  parties  to 
cross-complaint  have  not  been  served  with 
process,  held  properly  refused  for  reason 
that  where  such  parties  had  already  been 
served  with  summons,  there  was  no  neces- 
sity for  serving  process  upon  cross-com- 
plaint.— Rodgers  v.  Parker,  136  Cal.  313,  316. 
68  Pac.  975. 


§  906.  IN  CASES  OF  AD JOUBNMENT  A  PABT7  BIAY  HAVE  THE  TES- 
TIMONT  OF  ANY  WITNESS  TAKEN.  The  party  obtaining  a  postponement 
of  a  trial  in  any  court  of  record  must,  if  required  by  the  adverse  party,  con- 
sent that  the  testimony  of  any  witness  of  such  adverse  party,  who  is  in  attend- 
ance, be  then  taken  by  deposition  before  a  judge  or  clerk  of  the  court  in 
vhich  the  case  is  pending,  or  before  such  notary  public  as  the  court  may  indi- 
cate, which  must  accordingly  be  done ;  and  the  testimony  so  taken  may  be  read 
on  the  trial,  with  the  same  effect,  and  subject  to  the  same  objections,  as  if  the 

witnesses  were  produced. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  664  of  Practice 
Act. 


ABJOUBXMENT  TO  TAKE  DEPOSITION. 

1-  Deposition — How  required  to  be  taken. 

2.  Tiuacript  of  testimony — ^When  insufficient 
u  deposition. 

1«  DeposlttoB — ^How  required  to  be  taken. 

— A  depoiition  must  be  taken  In  manner 
prescribed  by  code,  when  made  valid  con- 
dition to  continuance. — Thomas  v.  Black, 
§4  CtL  221.  225,  23  Pac.  1037. 
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2.  Transerlpt  of  testlmonT-— When  Insvf- 
flclent  aa  deposition. — The  transcript  of 
testimony  lacks  essential  elements  of  depo- 
sition as  defined  In  code,  where  not  certified 
or  authenticated  in  any  way  whatever,  and 
witnesses  had  no  opportunity  to  correct  it. 
— Thomas  v.  Black,  84  Cal.  221,  225,  23  Pac. 
1037. 
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CHARTER  IV. 

TBIAL  BY  JUBY. 

Article  I.    Formation  or  Jury,  S|  600-604. 
IL    Conduct  of  thb  Trial,  H  607-610. 
IIL    Thk  Vbrdiot,  SS  624-628. 


J^ry  trlalp^Aa   to   coadvct  of.   see,   post, 
I  607  and  note. 


Same-  •Ri;eMptloBS  and  caEevsca,  see,  ante, 
19  200-202  and  notes. 


Sai 

note. 

Sam 


-Impaaeltes  of,  see,  ante,  8  246  and 


Sam< 

and  note. 


-box,  see,  ante,  S  246  and  note. 
-Rtvht  to  trial  bjr,  see,  ante,   S  S92 


ARTICLE  L 

FOBMATIOK  OF  JUBY. 

S  600.    Jury,  how  drawn.  |  602.    GroundB  of  ehallenffe. 

S  601.    Challenges.     Each   partj   entitled   to      i  603.    Challenges,  how  tr&d. 
four  peremptory  challenges.  §  604.    Jury  to  be  sworn. 

§  600.    JURY,  HOW  DRAWN.    When  the  action  is  called  for  trial  by  jury, 

the  clerk  must  draw  from  the  trial-jury  box  of  the  court  the  ballots  containing 

the  names  of  the  jurors,  until  the  jury  is  completed,   or  the  ballots  are 

exhausted. 

History:     Ehiacted  March  11,  1872,  founded  upon  { 159  of  Practice 
Act. 

THB  JUBY. 

1,2.  A  case  for  when. 

3-5.  Bias  or  prejudice. 

6, 7.  Demand  and  deposif — Necessity  of  to 
secure  jury  —  Sufficiency  of  com- 
plaint. 

8.  Same  —  Ground    of    justification    for 

rule. 

9.  Same — ^Liberal  construction  favored. 

10.  Same — Bepetition  of  demand  unneces- 

sary. 

11.  Disqualification  of  juror. 

12- 14.  Examination  on  voir  dire — ^As  to  gen- 
erally. 

15.  Same — As  to  extent  of  examination. 

16.  Same — Challenges. 

17.  Infringement  of  right  to  jury  trial — 

Juror  asleep. 

J  8, 19.  Misconduct  of  juror — Intoxication. 

20, 21.  Same — Visiting  scene  of  crime. 

22,  23.  Peremptory  challenge  —  As   to   gener- 
ally. 

24.  Same — ^Definition  of. 

25.  Same — Examination  not  allowed. 

26.  Qualification  of  juror — Effect  of  pre- 

vious opinion. 

27.  Same — Buling  of  trial  court  conclusive. 
28-  30.  Bight  of  trial  by  jury—Waiver. 

31.  Same — Entry  of  waiver  in  minutes — 

Necessity. 

32.  Selection  of  jury — Special  venire. 

As   to   drawlBv  Jvrora,   see,   ante,    $9  214- 
220  and  notes. 


*•■**  — Solectla*    and    retnmteip    Jurora, 

see,  ante,  ${  204-211  and  notes. 

see,     ante. 


Same  —  SvaiaioBlBsr     Jurors, 

SS  225-228  and  notes. 
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Same  — Time    of    exerelalnv    peremptory 
chaUeave  to  Jsroni,  see,  post,  S  601  and  note. 

*■■■• — Verdict   of,   see    post,    S8  644,    etc., 
and  notes. 

Same — ^Walver    of,    see,    post,    8  631    and 
note. 

Same — ^miat  eonatltutea  a  Jnrr,  see,  ante, 
SS  190-196  and  notes. 

Same— Unio  are  competent  to  serve  as 
Jnrors,  see,  ante,  88  198,  199  and  notes. 

1.  A  ease  for  when.^ — Where  reasonable 
men  may  differ  as  to  the  proper  inference 
to  be  drawn  from  the  facts,  a  case  is  pre- 
sented for  the  determination  of  the  Jury, 
as  to  the  question  of  contributory  neffli- 
srence. — Petersen  v.  California  Cotton  Mills 
Co..  20  Cal.  App.  766,  180  Pac.  169,  172. 

As  to  proTfnce  of  Jvry,  see,  post,  I  607, 
note   par.    88. 

As  to  taktnv  Issnea  of  fact  from  Jnrr*  see, 
post,    8  607,   note   pars.   62,    68. 


ClblV. 


u 


DRAWING  JURY—BIAS  OR  PRBJVDIOBU-DISMAHD. 


two 


2.  To  ask  a  Jury  what  was  the  proximate 
cause  of  an  Injury  to  an  employee  would 
be  to  ask  them  to  answer  a  question  of  law 
which  would  he  contrary  to  the  statute. — 
Petersen  ▼.  California  Cotton  Mills  Co.,  20 
Cal.  App.  766»   ISO  Pac.  169,  174. 

1.  Btoa  or  prejadlced — The  question  as  to 
bias  of  a  proposed  Juror  is  one  of  mixed 
fact  and  law,  and  where  there  is  a  conflict 
of  erldence  touchin^r  the  question,  the  con- 
clusion of  the  court,  thereon,  like  the  de- 
termination of  any  other  fact  found  upon 
conflictlniT  evidence,  is  final.  —  Eaton  v. 
Southern  Pacific  Co.,  22  Cal.  App.  461,  184 
Pac.   801. 


4.  It  was  not  reversihle  error  for  the 
court  to  deny  a  challenge  to  a  Juror  on  the 
ffround  of  hias  because  of  his  familiarity* 
with  the  railroad  crossingr.  when  he  stated 
that  he  irould  reach  a  verdict  upon  the  evi- 
dence adduced  and  be  ffuided  by  the  in- 
structions of  the  court  in  his  consideration 
thereof. — Elaton  v.  Southern  Pacific  Co.,  22 
CaL  App.  461,  184  Pac.  801. 

S.    In  a  prosecution  for  placing  and  at- 
temptiniT  to  explode  dynamite  with  intent 
to  injure  and  terrify  certain  persons,  it  is 
not  improper   for   the   district   attorney   in 
examining  Jurors  to  ask  whether  they  be- 
lieve In  the  doctrine  of  a  certain  political 
party  known  as  "direct  action/'  which  Big- 
nifles  that  physical  force  is  approved  as  a 
means  to  secure  desired  ends;  it  not  beinff 
shown  that   the   defendant   belongs   to   the 
political  party  referred  to. — People  v.  Warr, 
22  CaL  App.  668,  186  Pac.  804. 

6L  Dfisad  and  depeslt— Hecesslty  of  to 
wcwre  Jwry  SaiBoioney  of  complaint. — ^Un- 
der a  fair  construction  of  a  rule  of  court 
providingr  that:  "Trial  by  Jury  Is  deemed 
waived  by  a  party  who  does  not  demand  the 
same,  either  before  or  at  the  time  when  the 
cause  is  set  down  upon  the  trial  calendar, 
and  also  does  not,  within  five  days  after 
such  demand,  deposit  with  the  clerk  the 
fees  for  twelve  Jurors  for  one  day."  where 
it  appears  that  a  proper  demand  for  a  Jury 
was  made  and  entered  in  the  minutes  of  the 
coQit,  when  the  case  was  originally  set  for 
trial,  and  where,  when  It  was  reset,  no 
demand  or  deposit  was  made,  but  it  was 
continued,  and  when  reset  a  second  time, 
both  a  demand  and  the  requisite  deposit 
were  made,  It  was  error  for  the  court  to  re- 
fose  to  consider  such  demand  and  deposit, 
and  to  deny  a  Jury  trial,  because  it  was 
absolutely  waived  by  non-compliance  with 
the  rule  at  the  previous  setting. — ^Wendlingr 
L.  Co.  V.  Olenwood  L.  Co.,  19  Cal.  App.  1. 
121  Pac.  784. 

7.  It  Is  held  that  no  purpose  of  the  rule 
conld  have  been  thwarted  or  imperiled  if 
pialatllTs  demand  and  deposit  of  the  Jury 
fee  had  been  allowed  under  the  circum- 
stances appearing;  that  the  demand  and  de- 
posit, when  the  case  was  set  for  retrial  the 
second  time,  presented  a  situation  exactly 
the  same  as  when  the  original  order  was 


made;  and  it  is  sufficient  that  on  the  very 
day  that  the  cause  was  set  for  trial  plain - 
tifC  made  a  demand  and  deposit  as  required 
by  the  rule.  The  court  should  have  recon- 
sidered its  rulingr  as  to  waiver, '  and  have 
crranted  the  request,  upon  the  demand  and 
deposit  before  the  court,  which  were  still 
operative,  and  need  not  be  renewed. — ^Wend- 
lingr  L.  Co.  V.  Glenwood  L.  Co.,  19  Cal.  App. 
1,  124  Pac.  784. 

8.  Same— Qroand  of  Josttfleatloo  for  rale. 

— Qrantinsr.  for  the  sake  of  the  argument. 
that  such  rule  Is  within  the  power  of  the 
court  to  adopt  It,  it  could  be  Justified  as  a 
reasonable  regulation,  as  to  the  demand  for 
a  Jury,  only  on  the  ground  that  the  orderly 
business  of  the  court  may  proceed,  and 
causes  tried  at  the  time  they  are  set.  and 
as  to  the  deposit  for  the  reason  that  it  af« 
fords,  as  stated  by  the  supreme  court,  '.'a 
reasonable  precaution  to  prevent  the  Jury 
from  being  defrauded  by  unscrupulous  par- 
ties, and  to  prevent  the  demand  for  the 
Jury  from  being  used  as  a  pretext  to  obtain 
continuances,  and  thus  trifie  with  Justice." 
— Wendling  L.  Co.  v.  Olenwood  Ia  Co.,  19 
Cal.  App.  1,  124  Pac.  784. 

9,  Sasae^Llberal  eonstrnetlon  favored. — 

It  is  held  that  if  the  rule  of  the  court  is 
to  be  given  the  exceedingly  technical  appli- 
cation contended  for,  it  should  be  declared 
without  hesitation  unreasonable  and  In- 
valid; and  that  it  should  be  construed  lib- 
erally in  favor  of  the  person  demanding  a 
Jury  In  such  a  case  as  this. — Wendling  L. 
Co.  V.  Olenwood  L.  Co.,  19  Cal.  App.  1,  124 
Pac.  784. 

1<I»  Same— Repetition  of  dcmaod  nnneees- 
sary^ — The  demand  must  be  considered  as  a 
continuous  refusal  to  waive  the  right  to  a 
Jury;  and  it  was  not  necessary  to  repeat  the 
demand  and  deposit,  in  order  to  secure  the 
constitutional  right  of  the  plaintiff  to  a 
Jury  trial. — Wendling  L.  Co,  v.  Olenwood  L. 
Co.,  19  Cal.  App.  1,  124  Pac.  734. 

11.  Diaqnaliflcation    of    Juror. — It    is    not 

an  abuse  of  discretion  to  refuse  a  challenge 
to  certain  Jurors,  made  after  a  trial  has 
proceeded  five  days,  on  the  ground  that 
it  has  been  discovered  that  they  are  mem- 
bers of  the  grand  Jury,  where  no  reason  Is 
offered  for  failure  to  ascertain  such  fact 
before  the  Jury  was  sworn.  —  Estate  of 
Jones,  166  Cal.  108,  136  Pac.  288. 

12.  BxamlnaHoB  on  voir  dire— As  to  gen^ 
orally. — In  an  action  for  damages  for  death 
from  being  run  over  by  a  street-car  while 
engaged  in  spreading  gravel  over  the  street, 
questions  addressed  to  Jurors  on  their  voir 
dire  examination  as  to  whether  or  not  they 
would  follow  an  instruction,  If  given,  to 
the  effect  that  It  was  the  duty  of  the  motor- 
man  to  have  prevented  the  accident.  If  he 
could  have  done  so  by  the  exercise  of  ordi- 
nary care,  notwithstanding  the  deceased 
was  guilty  of  carelessness  and  neglect,  do 
not  call  for  an  unqualified  statement  of 
what  their  verdict  would  be  In  advance  of 
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the  taking*  of  the  testimony.  —  Kramm  v. 
Stockton  Elec.  R.  R.  Co.,  22  Cal.  App.  737, 
761,  186  Pac.  623,  634. 

As  to  examination  on  Tolr  dire,  see  notes 
109  Am.  St.  Rep.  663;  23  Am.  Dec.  128. 

13.  Error  In  the  rulingr  of  the  court  in 
disallowingr  answers  to  certain  questions 
propounded  to  a  juror  on  his  voir  dire  ex- 
amination is  without  prejudice,  where  the 
defendant  exhausts  but  seven  of  the  per- 
emptory challenges  to  which  he  is  entitled, 
and  that  the  Juror  is  accepted  and  consti- 
tutes one  of  the  panel  who  try  the  cause. 
— People  V.  Perry,  25  Cal.  App.  337,  143  Pac. 
798. 

14.  A  question  addressed  to  a  Juror  as  to 
how,  in  the  absence  of  evidence  on  the  sub- 
ject, he  would  determine  how  much  the 
plaintiff  could  afford  to  pay  for  the  land 
to  be  taken  is  properly  excluded. — ^Vallejo 
&  Northern  R.  R.  Co.  v.  Reed  Orchard  Co., 
147  Pac.  238. 

15.  Same— Aa  to   extent   of  examination. 

— ^Although,  in  the  examination  of  jurors, 
many  of  the  questions  asked  them,  to  which 
the  trial  judge  declined  to  permit  answers 
to  be  made,  might  well  have  been  allowed 
as  proper  questions,  but  sufficient  appears 
by  the  record  to  show  that  the  defendant 
was  allowed  ample  latitude  by  other  ques- 
tions which  he  was  permitted  to  ask  of 
them,  and  the  answers  to  which  were  said 
to  have  illustrated  the  condition  of  the  mind 
of  such  Jurors  as  tc  their  bias  and  preju- 
dice, since  it  was  not  incumbent  upon  the 
court  to  permit  the  examination  to  be  un- 
duly protracted  for  such  purpose  of  en- 
abling defendant  to  decide  as  to  whether  he 
might  desire  to  challenge  peremptorily  any 
of  the  Jurors  offered,  it  can  not  be  held  that 
the  defendant  was  unduly  restricted  in  his 
examlnatfon  of  the  Jurors  while  interrogat- 
ing them  as  to  their  state  of  mind. — People 
v.  Hill    (Cal.  App.),  129  Pac.  475.  476. 

16.  Same— Challenges. — Where  In  an  ac- 
tion to  condemn  land  for  railroad  purposes 
it  is  admitted  by  a  Juror  on  his  voir  dire 
that  the  fact  of  his  employment  by  another 
company  might  influence  his  verdict,  he  is 
properly  excused  on  the  challenge  of  the 
plaintiff,  notwithstanding  he  contradicted 
such  admission  in  other  parts  of  his  ex- 
amination.— Vallejo  &  Northern  R.  R.  Co. 
V.  Reed  Orchard  Co.,   147  Pac.  238. 

17.  InfrlngrcmeBt  of  rlffht  to  Jury  trial — 
Juror  aaleep. — Where,  during  the  trial  of 
accused  for  murder,  one  of  the  Jurors  went 
to  sleep,  but  the  court  admonished  the  Juror 
and  declared  a  recess  of  court,  it  can  not 
be  said  that  the  defendant's  right  of  trial 
by  jury  was  impaired,  where  such  Juror  was 
not  asked  whether  he  heard  the  testimony, 
nor  given  an  opportunity  to  explain,  nor 
was  the  duration  of  his  condition  shown 
to  have  been  of  sufficient  length  to  prevent 
his  understanding  the  testimony  given.  — 
People  v.  Roselle  (Cal.  App.),  129  Pac.  477, 
178. 


As  to  wbat  conditions  and  restrictions  the 
leslslatnre  may  Impose  on  the  rl^ht  of  trial 
hjr  Jury,  see  note  98  Am.  St.  Rep.  638. 

18.  MIscondnct    of   Jnror^— Intoxication. — 

Where  the  intoxication  of  a  Juror  is  urged 
as  ground  for  a  new  trial,  and  the  affidavits 
respecting  his  alleged  intoxication  are  con- 
flicting', the  matter  is  removed  from  consid- 
eration on  appeal. — People  v.  Williams,  24 
Cal.  App.  646,  142  Pac.  124. 

19.  If  the  defendant  has  knowledge  of 
the  intoxication  of  a  Juror  during  the  trial 
and  makes  no  objection  thereto,  he  can  not 
thereafter,  in  case  of  an  unfavorable  ver- 
dict, take  advantage  of  such  misconduct  on 
appeal.  —  People   v.   Williams,   24   Cal.   App. 

,646,  142  Pac.  124. 

20.  Same— Visit Inir  scene  of  crime. — The 

fact  that  two  Jurors  in  a  homicide  case 
visit  alone  the  scene  of  the  crime  during 
the  progress  of  the  trial  does  not  warrant 
a  new  trial,  if  it  is  not  made  to*  appear  that 
they  saw  or  heard  at  the  place  of  the  homi- 
cide anything  different  from  or  contradic- 
tory of  the  evidence  adduced  at  the  trial, 
or  that  their  inspection  resulted  in  an  un- 
derstanding of  the  evidence  or  any  fact  in 
the  case  in  anywise  different  from  that  con- 
veyed to  them  by  the  testimony  of  sworn 
witnesses  and  the  details  of  the  scene  of 
the  crime  as  depicted  upon  the  diagram, 
already  in  evidence  at  the  trial. — People  v. 
Yee  King,  24' Cal.  App.  609.  141  Pac.  1047. 

21.  Such  misconduct  is  not  per  se  suffi- 
cient to  warrant  the  granting  of  a  new 
trial;  but  prejudice  must  be  shown  to  have 
followed,  and  in  the  absence  of  an  affirm- 
ative showing  of  resultant  injury  to  the 
defendant,  a  verdict  of  guilty  must  stand. 
—People  v.  Tee  King,  24  Cal.  App.  509,  141 
Pac.  1047. 

22.  Percmptorr  challenge — As  to  vener- 
•My« — The  correct  practice  in  exercising 
peremptory  challenges  in  the  formation  of 
a  Jury  is  to  have  twelve  Jurors  in  the  box 
before  requiring  the  parties  to  exercise 
their  peremptory  challenges,  and  then  to 
call  another  Juror  whenever  a  peremptory 
challenge  shall  have  been  exercised,  and  the 
parties  must  challenge  alternately  as  pro- 
vided by  section  601,  post. — Vallejo  A  North- 
ern R.  Co.  V.  Reed  Orchard  Co..  18  Cal.  App. 
Dec.  235,  867,  140  Pac.  956  (advance  sheets 
appealed  to  supreme  court  and  withdrawn 
from  permanent  Pac). 

23.  It  is  within  the  discretion  of  the 
court  to  permit  the  plaintiff  to  exercise  Its 
remaining  peremptory  challenge  after  the 
panel  Is  flUed  and  all  the  jurors  have  been 
examined  and  passed  for  cause  by  both 
parties.— Vallejo  Sc  Northern  R.  Co.  v.  Reed 
Orchard  Co.,  147  Pac.  238. 

24.  Same — Definition  of.— A  peremptory 
challenge  is  defined  as  "an  objection  to  a 
juror  for  which  no  reason  need  be  given, 
but  upon  which  the  court  must  excuse  him.'' 
—People  V.  Edwards,  163  Cal.  762,  127  Pac 
58. 
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See,  &lao.  Kerr's  Cyc.  Pen.  Code,  2d  ed.. 
i  lOSd  and  note. 

2S.  S«Bie  — •  EzamtBatton  not  allowed. — 
There  Is  no  statutory  authority  for  the  ex- 
amination of  jurors  solely  for  the  purpose 
of  a  peremptory  challengre.  or  for  the  al- 
lo^rance  of  questions  which  do  not  tend  to 
prove  some  fact  material  to  a  challensre  for 
cause. — People  v.  Edwards,  163  Cal.  762,  127 
Pa<x  58. 

SC     <^«allfleatioB  of  Jnror— Effect  of  pre- 
Tfena    optnloa. — The    statement    of    a    Juror 
that  he   had  talked  with  other  persons,  not 
witnesses,  about  the  merits  of  the  case,  and 
that  from  irhat  he  had  heard  he  had  formed 
an  opinion   as  to  the  gruilt  or  innocence  of 
the  defendant:  that  the  opinion  was  so  fixed 
that  it  would  require  evidence  to  remove  it, 
and  that  it  was  founded  entirely  upon  pub- 
lic rumor  and  what  he  had  read;  and  that, 
notwithstandingr  such  opinion,  he  could,  and 
would.   If  sworn  as  a  Juror  in  the  case,  set 
aside  the  opinion  and  act  entirely  upon  the 
evidence   as   introduced,  and  act  fairly  and 
impartially    as    a   Juror   upon    the   evidence 
ffiven,    ^^as    sufficient   to   qualify    him   as   a 
Juror,  under  section  1076  of  the  Penal  Code. 
The   fact   that   some  parts  of  his  examina- 
tion   contained    statements    by    him    incon- 
sistent   w^Ith    the    above   statement    merely 
raised  a  conflict  of  evidence  as  to  his  state 
of  mind.     Upon  such  conflict  the  decision  of 
the  trial  court  is  conclusive. — People  v.  Ed- 
wards,  163  Cal.  762,  127  Pac.  68. 

As  to  bias  or  prejndlee  or  Interest  irhich 
ilUies,  see   note  9  Am.   St.   Rep.   744. 

.%a   to   ehalleBffe   of   Juror   oa   accoant    of 
»aeelved  opinion,  see  note  86  Am.  Dec. 
521. 

As  to  lestalatlve  resnlatlon  of  qaallflea- 
tloao  of  Inrora  as  viola  tins  constltatlonal 
mmmrwmtj  of  right  of  trial  by  Jury,  see  note 
Ann.  Caa  1912C,  784. 

Ao  to  tbe  dlMinalMcatloB  of  a  Juror  as 
srovnd  for  a  new  trial,  see  note  Ann.  Cas. 
1913A,  892. 

37.  Sane^-Rnllas  of  trial  court  coacln- 
•Ive, — While  the  answers  of  the  proposed 
jurors  in  some  instances  disclosed  a  state 
of  mind  closely  bordering:  upon  prejudice, 
yet  where  they  each  assert  that  they  could 
try  the  defendant  fairly,  it  was  for  the  trial 
Judffe  to  determine  that  question,  and,  un- 
der such  a  state  of  facts,  his  rullners  ougrht 
not  to  be  disturbed. — People  v.  Hill  (Cal. 
App.).  129  Pac.  475,  476.  citing  Graybill  v. 
r>e  Toung.  146  Cal.  421,  80  Pac.  618. 

2H.    Risbt  of  trial  by  Jury^-Walver.— The 

constitution  (art.  I,  8  7).  after  declaring  the 


Inviolability  of  the  right  of  trial  by  Jury, 
provides  that  such  trial  may  be  waived  in 
civil  cases  "by  the  consent  of  the  parties, 
sigrnlfled  in  such  manner  as  may  be  pre- 
scribed by  law."  The  legislature  Is  thus 
given  the  sole  power  of  declaring  what 
shall  constitute  a  waiver  of  trial  by  Jury, 
and  has  exercised  its  power  by  the  enact- 
ment of  section  631,  post,  which  provides 
that  "trial  by  Jury  may  be  waived  ...  in 
actions  arising  on  contract"  in  certain  speci- 
fied cases. — People  v.  Metropolitan  Surety 
Co..   164  Cal.  174,   128  Pac.  324,  326. 

29.  It  has  been  held,  notwithstanding 
the  provisions  of  section  631,  post,  that  the 
court  may  make  reasonable  rules  regulating 
the  right  of  a  party  to  claim  a  Jury  trial, 
and  that  such  trial  may  properly  be  refused 
when  there  has  been  a  failure  to  coniply 
with  such  rules,  but  a  rule  of  court  pro- 
viding that  a  failure  to  demand  a  Jury 
when  the  cause  is  answered  "Ready,"  upon 
the  calling  of  the  trial  calendar,  shall  be 
deemed  a  waiver,  is  not  authorized. — People 
V.  Metropolitan  Surety  Co.,  164  Cal.  174,  128 
Pac.   824.   325. 

30.  Where  all  that  is  stated  in  the  bill 
of  exceptions  is  that  both  parties  were 
present  by  counsel,  and  that  the  defendant 
moved  for  a  continuance,  which  was 
granted,  even  if  the  rule  of  court  that  a 
failure  to  demand  a  Jury  when  the  cause 
is  answered  "Ready."  upon  the  calling  of 
the  trial  calendar,  shall  be  deemed  a  waiver 
of  a  Jury  trial,  be  regarded  as  valid  and 
effective,  the  terms '  of  the  rule  are  not 
shown,  and  the  right  to  a  Jury  trial  will 
not  be  held  as  waived  by  Implication. — 
People  V.  Metropolitan  Surety  Co.,  164  Cai. 
174.  128  Pac.  324. 

31.  Same— Entry  of  waiver  In  mlnuteo— 
Necessity. — Since  under  section  631,  subdi- 
vision 3,  post,  entry  in  the  minutes  of  a 
waiver  of  Jury  trial  is  necessary  in  the  case 
of  an  oral  waiver,  such  entry  will  be  nec- 
essary under  a  rule  of  court,  and  the  mere 
failure  to  demand  a  Jury  not  entered  in 
the  minutes  would  not  constitute  a  waiver. 
— People  V.  Metropolitan  Surety  Co.,  164 
Cal.  174,  128  Pac.  324. 

82.     Seleetlon    of    Jury— Special    vealre. — 

In  an  action  for  damages  for  an  alleged 
negligence:  it  was  proper  for  the  court,  in 
impaneling  a  Jury  to  try  the  issues  of  fact, 
to  take  the  names  of  the  Jurors  from  a 
special  venire,  summoned  by  the  sheriff, 
instead  of  the  supervisor's  list,  the  sheriff 
not  being  shown  to  be  disqualified. — Per- 
kins V.  Sunset  T.  &  T.  Co.,  155  Cal.  712, 
715,   103  Pac.   190. 


S601.  CHALLENGES  TO  JURY— JOINDER  IN— PEREMPTORY  CHAL. 
I^KNGES.  Either  party  may  challenge  the  jurors,  but  where  there  are  sev- 
eral parties  on  either  side,  they  must  join  in  the  challenge  before  it  can  be 
made.    The  challenges  are  to  individual  jurors,  and  are  either  peremptory  or 

for  cause.    Each  party  is  entitled  to  four  peremptory  challenges.    If  no  per- 
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emptory  challenges  are  taken  until  the  panel  is  full,  they  must  be  taken  by  the 

parties  alternately,  commencing  with  the  plaintiff,  and  each  party  shall  be 

entitled  to  have  the  panel  full  before  exercising  any  peremptory  challenge. 

History:  Enacted  March  11,  1872,  re-enactment  of  1 161  of  Practice 
Act;  amendment  approved  March  24,  S  1874,  Code  Amdts.  1873-4,  p. 
310;  April  24,  1919,  Stats,  and  Amdts.  1919,  p.  131.  In  effect  July 
22,  1919. 


CHALLENama  JUEY. 

1.  Constitutioiiality  of  section. 

2,3.  Each  party's  right — To  examine  twelve 
jurors  hefore  exercising  peremptory 
challenge. 

4,  5.  Passing  jury  once — Indudiog  the  juror 
afterwards  sought  to  be  challenged. 

6.  Bight  to  challenge  jurors  peremptorily. 

7.  Separate  trials  having  been  refused. 

1.  Coii«titatloiuilltr  of  •ectton. — Provi- 
sion that  several  parties  on  each  side  must 
Join  in  challense  construed  not  unconstitu- 
tional as  violating:  the  fourteenth  amend- 
ment of  the  constitution  of  the  United 
States  in  denying  persons  equal  protection 
of  the  law,  since  it  applies  to  all  parties  to 
the  action  where  they  are  united  with 
others  either  as  plalntifCs  or  defendants. — 
MuUer  v.  Hale,  188  Cal.  168,  166,  71  Pac. 
81. 

a.  Back  partT^a  rtekt— To  examine  twelve 
Juror*  before  ezerclolBs  peremptorr  chal- 
lenare* — Each  party  has  rigrht  to  examine 
whole  twelve  Jurors  before  exercising  per- 
emptory challenge  as  to  any,  and  if  some 
are  excused  for  cause,  the  deflciency  must 
be  supplied  with  other  names  who  may  In 
like  manner  be  examined  until  there  shall 
be  found  in  the  box  twelve  competent  and 
qualified  Jurors,  and  thereupon  each  party 
may  exercise  his  right  to  peremptory  chal- 
lenge, but  can  not  be  required  to  exercise 
it  prior  to  this  time. — People  v.  Scoggins,  87 


Cal.  676,  679;  Taylor  v.  Western  Pac.  R.  Co., 
46  Cal.  828,  880. 

8.  Proper  practice  in  selection  of  Jury  in 
a  civil  case  is  to  fill  the  panel,  and,  upon 
one  of  the  Jurors  being  challenged  for  any 
cause  or  without  cause,  to  immediately  call 
another  to  take  his  place,  so  that  party  in 
determining  whether  to  challenge  or  not 
may  do  so  with  full  panel  before  him. — Sll- 
cox  V.  LAng,  78  Cal.  118,  120,  123,  20  Pac. 
297;  Vance  v.  Richardson,  110  CaL  414,  416, 
42  Pac.  909. 

4.  PaaalBg  Jury  oace— Inclvding  the  Jnror 
afterwards  oovgkt  to  be  ehallemged*  does 
not  cut  off  this  right. — Sllcox  v.  Lang,  78 
Cal.  118,  120,  128,  20  Pac.  297. 

6.  Refusal  of  defendant  to  exercise  per- 
emptory challenge  and  passing  Jury  to 
plaintiff,  who .  accepted  the  Jury,  amounts 
to  an  acceptance  of  the  Jury  so  that  the  re- 
fusal of  the  court  to  permit  defendant 
thereafter  to  exercise  a  peremptory  chal- 
lenge was  not  error. — ^Vance  v.  Richardson, 
110  Cal.  414.  416,  42  Pac.  909. 

e.  RIgkt  to  ckallenge  Jurors  peremptor- 
ily is  absolute. — Silcox  v.  Lang,  78  Cal.  118, 
123,  20  Pac.  297. 

7.  Saparate   trials   kavlng  beea   refused. 

In  action  to  condemn  property  for  a  high- 
way, it  was  not  error  to  restrict  defend- 
ant to  four  peremptory  challenges  in  which 
all  must  Join. — San  Luis  Obispo  County  v. 
Simas,  1  Cal.  App.  176,  81  Pac.  972,  976. 


§602.  GROUNDS  OF  CHALLENGE.  Challenges  for  cause  may  be  taken 
on  one  or  more  of  the  following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this  code  to  render  a 
person  competent  as  a  juror; 

2.  Consanguinity  or  affinity  within  the  fourth  degree  to  any  party,  or  to  an 
officer  of  a  corporation,  which  is  a  party ; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and  servant, 
employer  and  clerk,  or  principal  and  agent,  or  debtor  and  creditor,  to  either 
party,  or  to  an  officer  of  a  corporation  which  is  a  party,  or  being  a  member  of 
the  family  of  either  party ;  or  a  partner  in  business  with  either  party ;  or  surety 
on  any  bond  or  obligation  for  either  party,  or  being  the  holder  of  bonds  or 
shares  of  the  capital  stock  of  a  corporation  which  is  a  party. 

4.  Having  served  as  a  jaror  in  a  civil  action  or  been  a  witness  on  a  previous 
trial  between  the  same  parties,  for  the  same  cause  of  action ;  or  having  served 
as  a  juror  within  one  year  previously  in  any  civil  action  or  proceeding  in  which 
either  party  was  plaintiff  or  defendant. 
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5.  Interest  on  the  part  of  the  juror  in  the  event  of  the  action,  or  in  the  main 
qnestion  involved  in  the  action,  except  his  interest  as  a  member  or  citizen  or 
taxpayer  of  a  county,  city  and  county,  incorporated  city  or  town,  or  other 
political  subdivision  of  a  couLty,  or  municipal  water  district. 

6.  Having  an  unqualified  opinion  or  belief  as  to  the  merits  of  the  action 
founded  upon  knowledge  of  its  material  facts  or  of  some  of  them. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing  enmity  against  or 

bias  to  either  party. 

8.  That  he  is  a  party  to  an  action  pending  in  the  court  for  which  he  is  drawn 

and  which  action  is  set  for  trial  before  the  panel  of  which  he  is  a  member. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  162  of  Practice 
Act  as  amended  in  1860;  amendment  approved  March  24,  1874,  Code 
Amdts  1873-4,  p.  310;  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  145,  held  unconstitutional,  see  history,  §  5  ante; 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  713,  Kerr's  Stats,  and 
Amdts  1906-7,  p.  448;  Aprtl  23,  1909,  Stats,  and  Amdts.  1909,  p.  1090; 
May  19  1913,  Stats,  and  Amdts.  1913,  p.  510.    In  effect  August  10,  1913. 


CHALLENGES  TO  JXJBOBS-GROUNDS 

OP. 

1.  Challenge  for  cause — Grounds  of-— Bias 

of  juror. 

2.  Same— Same— Latitude  of  trial  court. 

a.  Conclusion  on  challenge  of  juror. 

4.  Designation  of  particular  ground  on 
which  challenge  is  taken. 

5,6.  Determination  of  challenge— In  gen- 
eral. 

7.  Same  —  Mixed  question  of  law  and 
fact. 

8w  Subdivision  2  construed — Liberal  con- 
struction. 

9.  Same — Not  necessary  party  in  interest 
should  be  party  in  name  to  litiga- 
tion. 

10.  Same— Brother  of  officer  employed  to 

enforce  license-ordinance. 

11.  Same — Tenant  whose  lease  requires  him 

to  deliver  as  rent  share  of  property. 

12.  Subdivision  3— Debtor  and  creditor. 
18.  Subdivision  4  construed — Not  ground 

of  challenge  in  criminal  cause. 

14.  Same  — Special  venire  —  Sheriff's  dis- 

qualification as  witness — Summoning 
by  coroner. 

15.  Subdivision  5  construed — ^Does  not  ex- 

pressly   remove    disqualification    of 
judge. 

16.  Subdivision  7  construed — Not  qualified 

by  any  provision. 

17.  Same — Abstract  bias. 

IS.  Same — ^Declaration  of  juror  that  he 
was  hostile  to  all  landlords. 

19.  Same — Prejudice  against  suits  to  re- 
cover damages  for  personal  injuries. 

90.  Same — ^Bight  to  unbiased  and  unpreju- 
diced jurors. 

XI.  Same — Bule  excluding  jurors  for  actual 
bias  ^  civU  cases,  not  to  be  con- 
founded with  rale  in  criminal  cases. 


22.  Same— Statement  by  juror  that  he  re- 
garded actions  for  libel  in  somewhat 
the  same  character  as  speculations. 

23, 24.  Same  —  Statement   by   juror   that   he 
would  give  benefit  to  plaintiff. 

25.  Same — Statement  that  juror  would  go 
for  biggest  verdict. 

1.  Challcngre  for  cavae— Grounds  of— -Bias 
of  Jaror.^ — The  mere  acquaintance  of  the 
Jurors  with  the  plaintiffs  in  an  action  for 
damages  for  negligence  does  not  imply  bias 
in  their  favor,  any  more  than  it  implies 
prejudice  against  the  defendant. — Perkins 
V.  Sunset  T.  A  T.  Co.,  166  Cal.  716,  108  Pac. 
190. 

As  to  Ms^naltfleatloia   of  Jvror   for   biao, 

see  note  9  Am.  St.  Rep.  744. 

Aa  to  pcrooaal  knowlc^ae  of  facts  to  be 
proved   as    efleetlaar   competeacy   of  Jarors, 

see  note  63  L.  R.  A.  807. 

As  to  preeoBcetTed  oplaton  of  Jnror  as 
gronmd  for  eballcase,  see  49  Am.  Dec.  846. 

2.  Same— Same—- Latitude    of   trial    court 

allowed  to  be  considerable  and  unless  abuse 
of  discretion  clearly  appears  and  that  com- 
plaining party  has  been  prejudiced,  appel- 
late court  will  uphold  the  challenge. — ^Mc- 
Kernan  v.  Los  Angreles  Gas  &  El.  Corp.,  16 
Cal.  App.  280,  288,  116  Pac.  677. 

S.     CoBclnslOB  OB  cballeaffe  of  Jvror  is  to 

be  drawn  not  from  any  particular  answer 
which  Juror  makes  to  question  asked  him, 
but  from  his  whole  testimony. — Baker  v. 
Borello,  186  Cal.  160.  166,  68  Pac.   691. 

4.  DesliriiatioB  of  the  partlealar  arrovad 
OB  which  ehalleagre  Is  takes  must  be  speci- 
fied in  order  to  entitle  it  to  consideration 
by  court  It  is  not  sufficient  to  say  "I  chal- 
lenge Juror  for  cause." — Paige  v.  O'Neal, 
12  Cal.  483.  492. 

O.  Detennlnatioa  of  challease— In  sea- 
eral^ — The  determination  of  a  challenge  will 
be  interfered  with  on  appeal  only  when  evi- 
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dence  adduced  is  of  such  character  that  it 
can  be  said  from  it  as  matter  of  law  that 
juror  la  so  prejudiced  thereby  that  he  will 
not  be  fair  juror. — County  of  Mono  v.  Flanl- 
gran.  130  Cal.  106,  107.  62  Pac.  293;  GrayblU 
V.  De  Tounsr.  146  CaL  421,  423,  80  Pac.  618. 

6.  Discretion  of  trial  court  in  excusing^ 
juror  when  ft  thous:nt  purposes  of  justice 
were  to  be  subserved  by  excusing  him,  will 
be  interfered  with  on  appeal  with  great 
reluctance. — Grady  v.  E^arly,  18  Cal.  108, 
110;  Lawlor  v.  Linforth.  72  Cal.  205,  206,  13 
Pac.  496. 

7.  Same— Mixed  qnestloa  of  law  and  faet. 

— Whether  prospective  Juror  is  fair  and  Im- 
partial and  should  be  allowed  to  sit  in  case 
to  be  determined  in  first  instance  by  trial 
judge. — Graybill  v.  De  Young,  146  Cal.  421, 
423,  80  Pac.  618. 

8.  Snbdlvlsloa  2  coBStmed — Liberal  eon- 

•trnctioB  to  be  given  to. — County  of  Mono 
▼.  Flanigan,  130  Cal.  106.  107.   62   Pac.   293. 

9.  Same— Not  aecemiaiT  party  In  Interest 
should  be  party  In  name  to  lltlgratlon)  it  is 

sufficient  if  It  be  shown  that  he  is  immedi- 
ately, directly,  and  beneficially  Interested 
in  result  of  litigation. — County  of  Mono  v. 
Flanigan,  130  Cal.  106.  108,  62  Pac.  298.  See 
Quinebaug  Bank  v.  Leavens,  20  Conn.  87, 
.50  Am.  Dec.  272  and  Georgia  R.  Co.  v.  Hart, 
60  Ga.  650  (relationship  to  stockholder  in 
corporation  party  to  litigation);  Hartford 
Bank  v.  Hart,  3  Day  (Conn.)  491,  3  Am.  Dec. 
274  (interested  In  principle  involved  in  ac- 
tion); Woodbridge  v.  Raymond  Klrby 
(Conn.),  279  (relationship  to  one  who  may 
be  called  upon  to  pay  any  judgment  that 
may  be  recovered). 

10.  Same— Brother  of  oflleer  employed  by 
eonnty  to  enforce  llcenae-ordlnancef  under 
contract,  by  which  officer  was  to  receive 
ten  per  cent  of  the  license  paid,  and  an  ad- 
ditional ten  per  cent  of  proceeds  of  par- 
ticular case,  was  properly  excluded  on 
challenge. — County  of  Mono  v.  Flanigan, 
130   Cal.    106,   108,    62   Pac.    293. 

11.  Same— Tenant  whoMe  lease  requires 
him  to  deliver  as  rent  share  of  property. — 

Tenant  under  lease  requiring  him  to  de- 
liver as  rent  share  of  crop  after  harvest, 
after  the  crop  for  the  year  had  been  de- 
livered, is  neither  partner  nor  agent  of 
plaintiff  within  this  provision,  and  hence 
challenge  was  properly  denied. — Arnold  v. 
Producers'  F.  Co.,  141  Cal.  738,  742,  76  Pac. 
326. 

As  to  dlMQuallflcatlon  of  Jnrors  for  Inters 
est,  see  note  49  L.  R.  A.  423. 

12.  Subdivision    3— Debtor    and    creditor. 

— Where  the  relation  of  patron  and  custo- 
mer is  shown  and  the  talesman  Is  excused 
by  the  court,  without  any  question  by  ap- 
pellant as  to  the  existence  of  the  relation 
of  debtor  and  creditor,  prejudice  held  not 
shown. — McKernan  v.  Los  Angeles  Gas  etc. 
Co  ,  16  Ca).  App.  283,  116  Pac.  677. 
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IS.  Subdivision  4  const med— Not  ground 
of  challenge  In  criminal  cause. — People  v. 
Slater,  119  Cal.   620,  621,  61  Pac.   967. 

14.  Same -— Special  venire— SherWHi  dls- 
Quallflcatlon  as  witness  Snntnioning  by 
coroner. — ^Under  the  provisions  of  subdivi- 
sion 4  of  the  above  section  in  a  case  in 
which  the  sheriff  is  a  witness  for  the  prose- 
cution of  a  criminal  cause  he  becomes 
thereby  disqualified  from  serving  the  proc- 
ess upon  the  jurors  designated  to  form  the 
special  panel,  and  a  challenge  to  the  special 
venire  selected  by  him  should  be  sustained 
upon  formal  showing  of  such  disqualifica- 
tion, under  the  provisions  of  section  1064  of 
the  Penal  Code;  hence  an  action  of  the 
court  in  such  an  Instance  directing  the 
coroner  to  summon  the  special  venire  with- 
out formal  showing  of  disqualification  of 
sheriff,  is  erroneous  was  favorable  to  the 
defendant,  and  he  is  estopped  to  object. — 
People  V.  Stennett,  —  Cal.  App.  — ,  197  Pac. 
872. 

15.  Subdivision  5  construed— Does  not  ex- 
pressly remove  disquallflcatlon  of  Jud^e  be- 
cause of  his  membership  or  citizenship  In  a 
municipal  corporation  which,  alike  with 
that  of  the  juror,  existed  at  common  law. — 
Meyer  v.  San  Diego.  121  Cal.  102,  107,  66  Am. 
St.  Rep.  22,  41  L.  R.  A.  762,  63   Pac.  434. 

19.  Subdivision  7  construed  —  Not  Quall- 
fled  by  any  provision  that  if  juror  shall 
swear  that  he  can  impartially  try  the  case, 
notwithstanding  his  bias  or  prejudice,  chal- 
lenge will  be  disallowed,  and  hence  where 
it  appears  from  testimony  that  juror  is 
biased  in  favor  of  plaintiff  error  to  dis- 
allow challenge. — ^Lombard!  v.  California 
St.  R.  Co.,  124  Cal.  311,  314.  67  Pac.  66. 

17.  Same  —  Abstract  bias  In  favor  of 
party  In  position  of  plaintiff,  did  not  render 
denial  of  challenge  error  where  juror  was 
entirely  unacquainted  with  plaintiff  or  any 
party  to  suit. — Baker  v.  Borello,  136  Cal. 
160,  166,  68  Pac.  691. 

18.  Same^Dedaratlon  of  Juror  that  he 
was  hostUe  to  all  landlords,  one  of  whom 
was  plaintiff,  after  having  been  accepted 
and  Informed  of  the  nature  of  the  action, 
rendered  him  Incompetent. — Lawlor  v.  Lin- 
forth. 72  Cal.  206.   206.   13   Pac.   496. 

19.  Same— Prejudice  against  suits  to  re- 
cover damaflires  for  pemonal  Injuries,  under 
belief  that  many  such  were  brought  without 
merit,  and  that  number  was  constantly  in- 
creasing,  so  that  the  evidence  of  negligence 
would  have  to  be  clear  before  jurors  would 
render  verdict  for  plaintiff,  renders  such 
jurors  disqualified  on  the  ground  of  bias 
and  hence  it  was  error  to  deny  challenge. 
— Quill  V.  Southern  Pac.  Co.,  140  Cal.  268, 
270.  73  Pac.  991. 

ao.  Same— 'RlRTht  to  unbiased  and  unprej- 
udiced Jurors  is  inseparable  and  unalien- 
able part  of  right  to  trial  by  jury  guaran- 
teed by  constitution. — LombardI  v.  Callfor. 
nia  St.  R.  Co.,   124  Cal.  311.  317,  57  Pac.   66. 
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TRYING  CHALLBNGBS— aURY  SWORN. 


**•  ^■■i>  Rale  cxeliMteir  Jurors  for  ac* 
tMl  Mm  l«  dTfl  caMo,  not  to  bo  coof ooaded 
»ttk  ttc  ndo  is  erlmiaal  caooo  In  relation 
to  opinions  founded  or  based  on  public 
rumor,  statements  In  Journals  or  common 
Botorlety,  which  permits  acceptance  of  Ju- 
wr  proTided  It  appears  to  court  on  his 
decUritlon  that  he  can  and  will,  notwith- 
standinir  such  opinion,  act  impartially  and 
fairly  on  matters  to  be  submitted  to  him. — 
LonbtPdi  ▼.  California  St.  R.  Co.,  124  Cal. 
Ill  117.  57  Pac.  66. 

^  »■■«>  StatcMoat  by  Jaror  that  he  re- 
fBHcd  actioas  for  Ubel  ia  somewhat  same 
•*«■««  as  specalatloBsi  that  he  felt  in 
nwy  insUnces  they  were  unwarranted  by 
facts,  and  that  his  being:  newspaper  man, 
tad  his  averse  opinion  of  damagre  suits, 
might  create  prejudice  in  his  mind  and 
Mke  Mm  unfit  to  act  as  Juror,  did  not 
r«Dder  disallowance  of  challenge  reversible 
error  where  he  said  that  he  would  try  caae 
opon  evidence  and  upon  law  griven  by  the 


court,  it  appearing  he  had  no  acquaintance 
with  parties  to  suit  and  had  no  knowledg:e 
of  facts  involved  in  the  case. — Graybill  ▼. 
De  Youner,  146  CaL  421,  422,  423,  80  Pac.  618. 


Saate-^tatemeat  by  Jaror  that  be 
would  Vive  beaeflt  to  plaiattif  if  testimony 
was  evenly  balanced  and  would  decide  for 
him,  shows  bias  in  favor  of  plaintiff,  thougrh 
he  stated  that  he  would  not  give  plaintiff 
verdict  who  did  not  show  cause  of  action.— 
Lombardl  v.  California  St.  R.  Co.,  124  Cal. 
311,  317,  67  Pac.  66. 

24.  Comvarei  McFadden  v.  Wallace,  38 
Cal.  61,  69. 

SB.  Same — Statemeat  that  Jaror  would 
go  for  blffseat  verdiet  if  Jury  should  find 
that  plaintiff  was  entitled  to  recover  in  ac- 
tion for  personal  injuries,  shows  such  bias 
in  favor  of  plaintiff  as  renders  disallow- 
ance of  challengre  error. — ^Lombardl  v.  Cali- 
fornia St  R.  Co.,  124  CaL  811,  314,  67  Pac. 
66. 


§603.    CHALLENGES,  HOW  TRIED.     Challenges  for  cause  must  be  tried 

^J  the  court.    The  juror  challenged  and  any  other  person  may  be  examined 

88  a  witness  on  the  trial  of  the  challenge. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  163  of  Practice 
Act 

As  t»  trial  of  cballcBffca*  see  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  8S  1078,  1082  and  notes;  also 
BOU  23  Am.  Dec.  128. 


§601    JUBY  TO  BE  SWORN.    As  soon  as  the  jury  is  completed,  an  oath 

iQust  be  administered  to  the  jurors,  in  substance,  that  they  and  each  of  them 

will  well  and  truly  try  the  matter  in  issue  between ,  the  plaintiff,  and 

— ,  defendant,  and  a  true  verdict  render  according  to  the  evidence. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  160  of  Practice 
Act. 

the  damages,  that  any  witness  should  tes- 
tify thereto,  and  the  Jury  were  r^srularly 
sworn  to  render  a  verdict  "according:  to 
the  evidence"  under  the  provisions  of  the 
above  section,  on  appeal  it  will  be  presumed 
that  they  do  so. — Campbell  v.  Bradbury,  179 
Cal.  364,  374,  176  Pac.  686. 


I*   imwy — Prca«a>pttoB    mm    to    verdicts— 

Under  the  provisions  of  the  above  section 
In  an  action  for  damagres  where  the  jury 
are  tnatmcted  that  they  were  to  be  suided 
by  the  evidence  in  determiningr  the  amount 
of  damages  to  be  awarded  to  the  plaintiff 
and  farther  instructed  that  it  was  not  nee- 
in  order  for  them  to  estimate  for 


C  C.  Pw->f6 


isoA 


sao7 


ORDER  OF  PROCBEDINGS  ON  TRIAL. 


IPt.  II,  Tit,  VIII, 


ARTICLE  n. 

CONDUCT  OF  THE  TEIAL. 


I  607.    Order  of  proeeedings  on  trial. 

I  608.  Charge  to  the  jury.  Court  must  fur- 
nish, in  writing,  upon  request,  the 
points  of  law  contained  therein. 

1 609.     Special  instructions. 

i  610.     View  bjr  jury  of  the  premises. 

S  611.  Admonition  when  jury  permitted  to 
separate. 

1 612.  Jury  may  take  with  them  certain 
papers. 

S  613.    Deliberation  of  jury,  how  conducted. 


§614.  May  come  into  court  for  further  in- 
structions. 

S  615.  Proceedings  in  case  a  juror  becomes 
sick. 

I  616.  When  prevented  from  ffiving  verdict, 
the  cause  may  be  again  tried. 

S  617.  While  jury  are  absent,  court  may  ad- 
journ from  time  to  time.  Sealed 
verdict. 

I  618.  Verdict,  how  declared.  Form  of.  Poll- 
ing the  jury. 

i  619.    Proceedings  when  verdict  is  informal. 


§  607.  ORDER  OP  PROOEEDINGHS  ON  TRIAL.  When  the  jury  has  been 
sworn,  the  trial  must  proceed  in  the  following  order,  unless  the  judge  for 
special  reasons,  otherwise  directs : 

1.  The  plaintiff,  after  stating  the  issue  and  his  case,  must  produce  the  evi- 
dence on  his  part ; 

2.  The  defendant  may  then  open  his  defense,  and  offer  his  evidence  in  sup- 
port thereof; 

3.  The  partiee  may  then  respectively  offer  rebutting  evidence  only,  unless 
the  court,  for  good  reason,  in  furtherance  of  justice,  permit  them  to  offer  evi- 
dence upon  their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the  jury 
on  either  side  or  on  both  sides  without  argument,  the  plaintiff  must  commence 
and  may  conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  appear  by  different  coun- 
sel, the  court  must  determine  their  relative  order  in  the  evidence  and  argument  • 

6.  The  court  may  then  charge  the  jury. 

History:     Enacted  March  11,  1872. 
CONTINTJANCE  OF  TRIAL. 


1.  As  to  "trial"— Definition  of. 

2.  Same  —  Proceedings   on  —  Statntory 

regulations. 

8.  Argument   and    conduct   of   counsel^ 
Court  has  control  of. 

4.  Same  —  CharacteriKing     assault     as 

felony. 

5.  Same — Comments  on  excluded  evidence. 

6.  Same — Reading  instructions  to  jury. 

7.  Same — Reading  law-books  to  jury. 

8.  Same — Reading  pleadings. 

9.  Same — Reading  sections  of  Civil  Code 

to  jury. 

10.  Same — Referring  to  matters  in  former 

trial. 

11.  Same — Referring  to  matters  not  in  evi- 

dence. 

12.  Same — Right  to  address  jury. 
18, 1^.  Conduct  of  court  toward  witness. 


16.  Construction  of  section  —  Contestants 
against  probate  of  will. 

16.  Decision  of  court— Entry  in  minutes. 

17.  Discretion  of  court. 

18.  Demonstrative  evidence — Exhibition  of 

injured  arm  to  juiy, 

19.  Exclusion  of  witness. 

20,21.  Introduction   of   evidence— Waiver   of 
objection. 

22,23.  Misconduct  of  counsel— In  general. 

24,25.  Motion  to  strike  out  evidence— As  to 
generally. 

26.  Same— Eflfect  of  failure  to  object. 

27.  Same — Requisites  of  motion. 

28.  Objection  to  form  of  question. 

29.  Omnibus  question— Right  of  court  to 

reject. 

30, 31.  Opening  statement  of  counsel— In  aen- 
cral.  * 
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32.  Order  in  which  eridenee  is  introduced —      proceed! nsrs  in  the  court  in  which  the  case 


Yexy    much    in    discretion    of    the 
eourt, 

33.  8ame — ^Denial  of  absolute  transfer  of 

policy. 

34.  Same — Error,  if  any,,  admitting  copy 

of  deed  cured,  how. 

35.  Same — Evidence  on  part  of  plaintiff  to 

anticipate  affirmative  defense. 

36.  Same — Introduction  of  agreement  set 

up  in  affirmative  answer  by  means  of 
plaintiff's  witness. 

87.  Same — Proof  of  due  execution  of 
agreement,  important  to  defense,  by 
plaintiff's  witness. 

38.  Province  of  the  jury. 

39,40.  Queationa  for  court  or  jury. 

41-43.  Beopening  cause  for  further  evidence 
— After  submission. 

44.  Same — Allowing  plaintiff  to  show  dis- 

missal   of   action    which    had   been 
pleaded  as  pending. 

45.  Same-— Cumulative  evidence. 
4ft.  Same — ^Discretion  of  trial  court. 

47.  Same  —  Refusal  of  motion  to  permit 

supplying  proof  of  steps  leaduig  up 
to  taz-d^. 

48.  Same— Where  amended  complaint  was 

permitted. 

48.  Soune — ^Where  no  issue  was  raised  by 
pleading  to  which  evidence  offered 
was  relevant. 

50.  Bebnttal — In  general 

51.  Same — ^Admission  of  defendant. 

52.  Same  —  Contradiction   of  evidence  of 

witness  for  defendant. 

53.  Same — Credibility  of  witnesses. 

54.  Same — Entering   upon    original   cause 

and  again  proving  same  facts. 

55.  Same  —  Evidence   of    deraignment    of 

title. 

56.  Same  —  Evidence    that    plaintiff    was 

bona  flde  purchaser  in  good  faith. 

57.  Same — Explanation  of  telegram  intro- 

duced by  defendant. 

58.  Same  —  Testimony  on  material  point 

can  not  be  kept  back. 

58.  Same — ^Where  nu&tter  was  thoroughly 
gone    into  on  presentation  of  main 


60.  Setting  cause  for  trial — Notice  of  ap- 

plication. 

61.  Sobmiseion  of  special  issues  to  jury. 
€2, 63.  Taking  lasQes  of  fact  away  from  jury. 

64.  Variance-— To  be  taken  advantage  of 

at  trial. 

65.  Withdrawal   of   evidence   cures   error, 

vrben. 

1.  A«  <•  ««««*fl«ftl''— D«aiiltloB  of. — Except 
where  there  Is  a  trial  de  novo  after  appeal, 
u  la  certain  appeals  from  Justices'  courts, 
the  word  "trial."  as  commonly  understood 
la   oor    practice.     Includes   nothing    beyond 


origrinated.  In  criminal  cases  it  embraces 
steps  tending^  to  and  culminating  in  a  Judg- 
ment of  conviction  or  acquittal.  But  an 
appeal  is  no  part  of  a  trial;  it  is  a  means 
for  remedying  errors  which  have  occurred 
at  a  precedent  trial. — People  v.  McKamy, 
168  Cal.  630,  148  Cal.  762. 

2.  Same— Procecdlnva  ob^— Statutory  rea* 
vlatloBS. — In  a  proceeding  under  section 
1664,  post,  to  determine  the  rights  of  all 
persons  claiming  to  be  heirs,  or  entitled  to 
distribution  in  a  case  in  which  the  dece- 
dent left  the  bulk  of  his  property  to  a 
charity  and  there  were  several  persons 
claiming  as  legal  heirs,  the  fact  that  the 
charity  claimant  failed  to  show  that  the 
testator  left  no  heirs,  did  not  constitute 
such  a  failure  to  establish  its  rights  to  the 
residue  of  the  property  so  as  to  require  a 
nonsuit  of  the  action  because  the  parties 
claiming  as  next  of  kin  were,  in  effect 
plaintiffs,  in  so  far  as  their  own  claims 
were  concerned  and  could  not  be  injured 
in  their  rights  by  the  failure  of  any  other 
claimant  to  establish  his  claim  and  es- 
pecially where  such  failing  claimant  was 
a  charity  and  a  beneficiary  under  the  will 
to  property  over  and  above  that  claimed  by 
persons  representing  themselves  to  be 
heirs,  and  the  only  effect  of  the  denial  of  a 
motion  for  a  nonsuit  was  to  regulate  the 
order  of  the  procedure  which  was  within 
the  discretion  of  the  court,  under  the  provi- 
sions of  the  above  section. — Estate  of 
Freedman,  178  Cal.  127,  172  Pac.  140. 

S,  Argvment  and  eondnet  of  coannel— • 
Court  has  control  of»  and  extraneous  mat- 
ters should  not  be  brought  In  and  com- 
mented upon. — Knight  v.  Russ,  77  Cal.  410. 
414,  19  Pac.  698. 

A«  to  arvnmeBt  and  eoadvet  of  coanoel  la 
a  eriailBal  ««•••  see  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,  5S  1093  et  seq.  and  notes. 

Am  to  aravment  on  trial  of  Insncs  by  the 
eovrt,  see,  post,  5  681  and  note. 

As  to  comment  by  eoansel  on  fact  that 
one  party  to  the  action  la  n  eorpomtlon  he* 
Ina  Improper  arirament,  see  note  Ann.  Cas. 
1912A,  1292. 

Aa  to  Instrnetlon  to  Jury  to  pay  no  atten- 
tion to  remarks  of  connool  helng  reversible 
error,  see  note  Ann.  Cas.  1912C,  817. 

Aa  to  llaUtatlon  on  aranaMnt  of  eonnocU 

see  note  46  Am.  St.  Rep.  28. 

Ao  to  mlacondnet  of  covnael,  see  pars.  22, 
28,  this  note. 

Aa  to  openlna  statement  of  eonnoel,  see 

pars.  30,   31,   this  note. 

4.  Same— Characterising  assault  as  fel- 
ony.— In  an  action  to  recover  damages  for 
personal  injuries  to  the  plaintiff  as  the  re- 
sult of  an  assault  with  a  hammer,  it  was 
not  improper  for  counsel  for  the  plaintiff, 
in  arguing  to  the  Jury,  to  state  that  if  the 
assault  was  admitted,  and  was  not  Justified 
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or  in  self-defense,  the  defendant  would  be 
liable  to  be  prosecuted  for  a  felony. — ^Hardy 
V.  Schlrmer,  163  Cal.  272,  124  Pac.  993. 

5.  Same  —  CoatmeBta  <m  excl«de4  •▼!- 
deuce  In  such  a  way  as  to  cast  discredit 
upon  the  testimony  ^Iven  by  a  witness,  is 
Improper  argrument. — Chlcagro  City  K.  Co.  v. 
Gregory,  221  111.  591,  77  N.  E.  1112,  6  Ann. 
Cas.  220  and  note  224,  230. 

«.     Same  —  Re««tBK   instmctioBa   to   Jury 

and  comments  on  them  may  be  permitted 
within  discretion  .of  court. — Boreham  v. 
Byrne,  88  Cal.  23,  29.  23  Pac.  212. 

7.     Same— Readtnv   law-books   to  Jury  is 

not  commendable,  and  hence  refusal  to  al- 
low defendant's  counsel  to  read  extracts 
from  decision  of  supreme  court  is  not  error. 
—People  V.  Godwin,  123  Cal.  374,  376.  55 
Pac.  1069. 

As  to  readlnv  law-books  to  Jary  by  eova- 
sel,  see  note  1  Am.  St.  Rep.  54. 

As  to  readiav  medical  or  other  books  la 
evidence,  see  post,  S  1936  and  note. 

S.  Saaie— Readlaar  pleadlns*  or  callinsr 
attention  of  Jury  to  facts  allegred  therein 
during  argrument  is  not  improper. — Knight 
▼.  Russ,  77  Cal.  410,  414.  19  Pac.  698. 

9.  Same— ReadlBff  sectlona  of  the  Civil 
Code  to  Jury  by  counsel  in  his  argument  is 
within  the  discretion  of  the  court  to  refuse. 
' — Meyer  v.  Foster,  147  Cal.  166,  81  Pac.  402, 
404.  See  People  v.  Anderson,  44  Cal.  65.  70; 
People  V.  Porsythe,  65  Cal.  101,  104,  3  Pac. 
402;  People  v.  Treadwell,  69  Cal.  226,  238,  7 
Am.  Crim.  Rep.  152,  10  Pac.  502;  Sullivan  v. 
Royer.  72  Cal.  248,  1  Am.  St.  Rep.  61.  13  Pac. 
655. 

10.  Same— Rofereace  to  matters  la  form- 
er trial. — Counsel,  in  arguing  to  the  jury, 
may  refer  to  matters  covered  by  flndings 
In  a  former  trial,  when  such  flndings  are 
before  the  Jury. — QJurlch  v.  Fieg,  164  Cal. 
429,  129  Pac.  464,^  466. 

.  11.  Same— Refereace  io  matters  aot  la 
cvldeace  In  argi^ment  to  Jury  is  highly  im- 
proper, because  It  is  seeking  to  place  be- 
fore the  Jury  Indirectly  that  which  could 
hot  be  produced  directly  in  the  proof. — 
Little  Rock  R.  &  El.'  Co.  v.  Goener,  80  Ark. 
168.  10  Ann.  Cas.  273,  95  S.  W.  1007. 

12.  Same— Right  to  address  Jury. — While 
the  court  announced  its  decision,  or,  more 
properly  Bpe&king,  the  Infipressions  produced 
•tfpon  the  mind  bt  the  court  by  the  evidence, 
before  an  opportunity  was  afforded  Coiin- 
sel  for  argument,  nevertheless,  when  its 
attention  was  called  to  the  fact  by  defend^ 
ant's  co^unsel,  the  court  said  that  it  had 
merely  indicated  its  conclusions,  which 
were  subject  to  change  If  subsequent  argu- 
ment should  suggest  their  Impropriety,  and 
offered  to  hear  argument;  but  counsel  for 
defendant  refused  to  make  any  argument. 
Ko  prejudicial  error  resulted  from  such 
conduct.— Jones  v.  Ltewis.  19  Cal.  App.  575, 
126  Pac.  853,  854. 
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!«.     Concoct  of  court   toward    wltae«s.~ 

It  is  not  prejudicial  misconduct  for  the  trial 
Judge  to  tell  a  witness  for  the  defendant 
to  shut  up.  or  to  threaten  him  with  a  Jail 
sentence,  for  the  use  of  profane  language. 
—People  v.  Vukojevlch.  25  Cal.  App.  459. 
143  Pac.  1068.. 

14.  The  degree  of  courtesy  to  be  exer- 
cised by  the  court  toward  a  witness  is  not 
a  subject  for  Judicial  review,  unless  it 
clearly  appears  that  the  defendant's  rights 
were  prejudiced  thereby. — People  v.  Vuko- 
Jevich.  26  Cal.  App.  469,  143  Pac.  1068. 

1&  CoBStrnetloa  of  sectloB — Coatestaats 
B«alBst  probate  of  a  wttl  denying  due  exe- 
cution are  plaintiffs  and  must  go  forward 
with  the  evidence. — In  matter  of  Dalrympie. 
67  Cal.  444.  445,  7  Pac.  906;  In  matter  of 
Latour.  140  CaL  414,  420,  73  Pac.  1070,  74 
Pac.  441. 

1«.     Decision  of  coart— Batry  la  minntes. 

— The  entry  in  the  minutes  that  damages 
for  one  month's  unlawful  detainer  was  six 
hundred  and  fifty  dollars  does  not  consti- 
tute the  decision  of  the  cause,  but  the  deci-' 
slon  which,  under  section  632,  post,  is  the 
basis  of  the  final  Judgment  in  the  written 
flndings  of  the  court,  and  the  court  properly 
estimated  the  damages  as  of  the  date  of  the 
flndlTigs,  which  accounts  for  the  proper  in- 
crease thereof  to  the  sum  of  one  thousand 
twenty  dollars.- Delger  v.  Jacobs,  19  Cal 
App.  197,  125  Pac.  258. 

As   to   decision   of   conift*  see, 
and  note. 

IT.  DIscretloa  of  coart. — Trial  courts  in 
the  exercise  of  their  discretion  may  depart 
from  the  orderly  procedure  prescribed  by 
this  section  for  the  conduct  of  a  trial,  but 
error  can  not  ordinarily  be  predicated  upon 
their  refusal  to  do  so.— Watklns  v.  Glas,  5 
Cal.  App.  68,  76,  89  Pac.  840. 

18.  Demonstrative  evideace— Exhibition 
of  Injured  arm  to  jnry.— It  was  not  preju- 
dicial error  to  permit  one  of  the  plalnllffs 
to  exhibit  his  injured  arm  to  the  Jury,  al- 
though the  injury  had  been  admitted  by  the 
answer.— Eaton  v.  Southern  Pacific  Co.  22 
Cal.  App.  461,  134  Pac.  801.  :  :' 

1».  Exdaslon  of  witness.— An  application 
that  witnesses  be  excluded  from  the  ^urt- 
room  while  not  testifying  is  addressed 
largely  to  the  discretion, of  the  trial  court. 
—People  V.  Rogers,  163  Cal.  476,  126' !Pac 
143. 

Aa  to  the  eifect  of  disobedience  of  a  mle 
ezclndlag  witness  from  the  courtroom  dttjrW 
•IBK  the  trial,  see  note  9  Ann.  Cas.  368.      , 

As  to  riKht  of  the  criminal  court  to  ex- 
clude persons  from  the  courtroom,  see  notes 
9  Ann.  Cas.  Ill;  20  Ann.  Cas.  632. 

20.  Introduction  of  evidence — Waiver  of 
objection.— Where  In  an  action  by  an  a<l- 
minidtrator  for  damages  resulting  from  tho 
death  of  his  Intestate,  alleged  to  have  been 
caused   by    the   defendants'    negligence,    tho 
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complaint  is  silent  as  to  the  existence  of 
any  heirs,  and  the  trial  is  proceeded  with  in 
tU  respects  as  though  the  plead! ngrs  suf- 
ficiently presented  the  Issue,  and  evidence 
ia  admitted  upon  the  subject  without  objec- 
tion, the  defendant  can  not  take  advantage 
of  such  defect  on  appeal. — Slaughter  v. 
Goldberg,  Bowen  &  Co.,  26  Cal.  App.  318, 
147  Pac.  90. 

21.  A  general  demurrer  to  such  a  com- 
plaint is  not  sufflclent  to  apprise  the  plain- 
tiff of  the  defect  and  relieve  the  defendant 
from  the  necessity  of  objecting  to  the  evi- 
dence.— Slaughter  v.  Goldberg.  Bowen  A  Co., 
16  Cal.  App.  818.  147  Pac.  90. 

23.     Mlscondvet  of  counsel— In  generals— 

Where  the  answer  alleges,  in  a  condemna- 
tion suit,   that  the  plalntiflC  did  not  intend 
to  construct  the  proposed  railroad   or  any 
railroad   whatever,   and  that   it   had   begun 
the  action  for  the  purpose  of  acquiring  the 
defendant's    land,    not    for   any    public    use 
whatever,   nor  in  good  faith,  it  is  not  mis- 
conduct for  the  plaintiff's  attorney  to  make 
reference   In   his  opening   statement   to  di- 
vers previous  occurrences  tending  to  show 
that  the   plaintiff  had  encountered   opposi- 
tion and  difficulty  in  building  its  line  to  the 
land,  but  that  it  had  persisted  in   its  pur- 
pose nevertheless. — ^Vallejo   &   Northern   R. 
R.  Co.  V.  Reed  Orchard  Co.,  169  Cal.  645,  147 
Pac.  288. 

As  to  nrgnnient  and  condnet  of  coansel* 
see  pars.  3-12.  this  note. 

As  to  mioeondvet  of  eonnsel  tn  argument* 

lee  note  9  Am.  St.  Rep.  569. 

28.  Counsel  for  defendants  .is  acting 
within  his  rights  in  demanding  an  investi- 
gation, during  the  course  of  the  trial,  of 
the  result  of  an  interview  had  by  plain- 
tiffs' counsel  with  one  of  the  Jurors;  and 
alleged  misconduct  on  his  part  in  comment- 
ing upon  this  fact  to  the  Jury  and  offering 
to  let  plaintiffs  have  the  property  for  forty 
per  cent  of  defendants'  equity  was  cured, 
where  the  court  at  the  time  instructed  the 
Jury  to  exclude  from  its  consideration 
everything  except  that  which  bore  directly 
apon  the  issues  of  the  case. — Hansbrougta 
T.  Mann,  26  CaL  App.  261,  146  Pac  896. 

M.  Motion  to  strike  ont  evidence— Aa  to 
cenrrally* — ^Where  no  objection  was  made 
to  the  admission  of  evidence  until  after 
the  witnesses  had  left  the  stand  apd  the 
case  was  closed,  a  motion  to  strike  out 
>uch  evidence  comes  too  late  at  such  a  time, 
snd  is  properly  denied. — Perkins  v.  Blauth. 
1«  Cal.  782.  127  Pac.  60. 

26.  Where  a  witness  has  testified  to  his 
opinion  of  the  mental  condition  of  the  tes- 
ti^trix,  and  also  to  other  matters,  a  motion 
to  strike  out  the  entire  testimony  of  the 
'vltaen  on  the  ground  that  he  was  not  an 
iatlmate  acquaintance  will  not  lie. — Estate 
of  Hnston.  168  Cal.  166,  124  Pac.  862. 


le— Bffeet  of   fallnre   to  objeet^ — 

While   evidence    allowed    may    have    been 


hearsay,  yet  where  it  went  In  without 
objection,  and  was  not  contradicted,  either 
by  evidence  or  by  mathematical  calculation, 
the  trial  court  was  Justified  in  accepting  it. 
—Lucy  V.  Davis,  163  Cal.  611,  126  Pac.  490, 
492. 

As  to  effect  of  fallnre  to  move  to  strike 
ont   evidence   admitted    over   objection,   see 

note  Ann.  Cas.  1912C,  711. 

As  to  how  far,  and  the  cIrcnnistanceB 
under  which  a  party  may  estop  himself  to 
objeet  to  Incompetent  evidence,  see  note 
130  Am.  St.  Rep.  768. 

27.  Same— 'Reqnlsltes  of  motion. — A  mo- 
tion, to  be  available,  must  be  directed  with 
precision  to  the  testimony  which  the  mov- 
ing party  desires  the  court  to  eliminate. — 
Lucy  V.  Davis,  163  Cal.  611,  126  Pac.  490, 
492,  citing  Wadleigh  v.  Phelps,  149  Cal.  644. 
87  Pac.  93. 

28.  Objection  to  form  of  qaestlon. — As  to 

time  of  reservation  of  exception,  see,  post, 
S  624  and  note  par.  22. 

29.  Omnibus  qvestlon— RIgkt  of  court  to 
reject. — ^While  it  Is,  of  course,  the  duty  of 
the  trial  courts,  as  It  is  that  of  all  courts, 
to  give  to  all  the  cases  tried  or  heard  be- 
fore them  all  the  time  they  require  or  that 
may  be  necessary  to  a  Just  and  proper  de- 
cision of  all  the  important  questions  in- 
volved therein,  and  that  the  mere  fact  that 
a  court  might  In  its  Judgment  have  given 
sufficient  of  its  time  to  a  particular  case  is 
no  excuse  or  Justification  for  an  erroneous 
ruling,  or  for  refusing  to  hear  further  testi- 
mony where  it  is  proper  in  a  legal  aspect 
and  is  designed  to  illuminate  one  or  all  the 
disputed  questions  of  fact,  still  there  is  no 
rule  of  evidence  which  requires  a  trial 
court  to  allow  a  large  amount  of  testimony 
involving,  perhaps,  various  specific  topics, 
to  be  given  in  response  to  an  omnibus  ques- 
tion.— ^Doudell  V.  Shoo,  20  Cal.  App.  424,  129 
Pac.  478,  489. 

SO.  Opening  statement  of  counsel  —  In 
general* — The  practice  of  directing  a  ver- 
dict, in  advance  of  the  introduction  of  evi- 
dence, upon  the  opening  statement  of  one 
or  the  other  party  is  a  dangerous  one  and 
an  order  granting  such  motion  can  be  up- 
held only  where  it  is  clear  that  counsel  has 
undertaken  to  state  all  of  the  facts  which 
he  expects  to  prove,  and  it  is  plainly  evi- 
dent that  the  facts  thus  to  be  proved  will 
not  constitute  a  cause  of  action  or  a  de- 
fense, as  the  case  may  be.  Where,  however, 
these  conditions  are  complied  with,  the 
court  is  authorized  to  accept  the  statements 
and  admissions  of  counsel  and  to  direct  a 
verdict  required  by  such  statements  or  ad- 
missions.— ^Bias  V.  Reed,  169  Cal.  S3,  146  Pac. 
616. 

As   to  argument  and   conduct   of   causes, 

see  pars.  3-12,  22,  23,  this  note. 

31.  Where,  after  counsel  had  first  out- 
lined the  facts  to  be  proved  by  defendants, 
plaintiff  moved  the  court  for  a  direct  ver*< 
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diet,   and   counsel   for   defendants    declared      conflict,  the  court  may  direct  a  Judgment, 


his  readiness  "to  argrue  that  proposition 
ri^ht  now/'  whereupon  the  court  directed 
that  the  reporter  read  over  the  opening: 
statement,  sugrgrestingr  that  counsel  for  de- 
fendants mi^ht  have  omitted  something:, 
and  in  response  to  this  sugrgrestion  defend- 
ants' counsel  amplified  his  statement,  and 
argument  on  the  motion  proceeded,  on  the 
completion  of  which  the  court  directed  a 
verdict  in  favor  of  plaintiff,  under  the  cir- 
cumstances, there  is  no  g^round  for  the  claim 
that  the  statement  was  made  without  an 
understanding:  of  the  necessity  for  making: 
it  exhaustive  or  that  any  substantial  fact 
Intended  to  be  proved  was  omitted  there- 
from by  inadvertence. — Bias  v.  Reed,  169 
Cal.  33,  146  Pac.  616. 

82i  Order  !■  whieb  evideace  Is  iBtrodnced 
-—Very  much  In  dUcretlom  of  the  court,  and 

will  not  be  interfered  with  by  appellate 
court  except  in  cases  of  abuse  of  such  dis- 
cretion.— Bates  V.  Tower,  103  Cal.  404,  406, 
37  Pac.  386.  See  Crosett  v.  Whelan,  44  Cal. 
200;  People  v.  Shainwold,  61  Cal.  468. 

A«  to  effect  of  admission  to  ckan^e  burden 
of  proof  and   rlffht  to  open  and  close,  see 

note  61  Lk  R.  A.  613. 

As  to  order  of  proof  In  general,  see,  post, 
S  2042  and  note;  also  note  3  Am.  St.  Rep. 
489. 

As  to  rls^ht  to  open  and  close,  see  note  82 
Am.  Dec.  139;  96  Am.  Dec.  111. 


53.  Some— Denial  of  absolute  transfer  of 
policy  for  actual  value  which  had  been  held 
under  mortg:ase  bein?  alleged  in  answer 
being:  deemed  made  throws  burden  of  proof 
on  defendant,  and  hence  it  was  not  error  to 
require  defendant  to  first  introduce  evi- 
dence in  support  of  such  affirmative  de- 
fense.— Clarke  v.  Fast,  128  Cal.  422,  423,  61 
Pac.  72. 

54.  Same — Error,  If  any,  admitting  copy 
of  the  deed  cured  by  subsequent  proof  of 
loss  of  deed. — Kenniff  v.  Caulfleld,  140  Cal. 
34,  47,  73  Pac.  803. 

3ft.  Same— Bvldcacc  on  part  of  plaintiff 
to  anticipate  alllrniatlvc  defense  was  prop- 
erly excluded  where  it  was  not  responsive 
to  any  allegations  of  complaint. — Turner 
v.  Southern  Pac.  Co.,  142  Cal.  680,  681.  76 
Pac.  384. 

86.  Same — Introduction  of  agreement  set 
up  In  afflrmatlve  answer  by  means  of 
plalntllTs  witness  was  improper. — Haines 
V.  Snedli^ar,  110  Cal.  18,  21,  42  Pac.  462. 

37.  Same— Proof  of  due  execution  of 
agreement,  Important  to  defense,  by  plaln- 
tllTs  witness  was  not  open  to  objection. — 
Haines  v.  Snedig:ar,  110  Cal.  18,  21,  42  Pac. 
462. 

38.  Province  of  Jury^ — ^The  jury  must  de- 
cide all  questions  of  fact  arising:  from  the 
evidence,  at  least  where  there  is  a  sub- 
stantial  confiict.     Where   there   is  no   such 


but  otherwise  it  may  instruct  only  as  to 
the  law. — Estate  of  Everts,  163  Cal.  449, 
126  Pac.  1068. 

As  to  taklns  Issue  of  fact  trowx  Jury,  see 

pars.  30  and  81,  this  note. 

As  to  what  Is  deemed  to  be  Invasion  by 
the  court  of  the  province  of  the  Jury,  see 

note  14  Am.  St.  Rep.  86. 

39.  Questions  for  court  or  Jury. — ^Where 
the  facts  are  undisputed  the  court  may 
determine,  as  matter  of  law,  that  they  are 
wholly  insufficient  to  g:ive  rise  to  any  le^al 
liability. — ^HiU  v.  Pacific  Gas  &  Elec.  Corp., 

22  Cal.  App.  788,  136  Pac.  492. 

40.  The  discretion  of  jurors  in  consider- 
ing the  effect  of  evidence  as  proof  is  not 
absolute.  It  is  their  duty  to  avoid  fanciful 
theories  and  unreasonable  inferences  and 
not  to  resort  to  imag:ination  or  suspicion. 
If  the  trial  court  is  satisfied  that  a  verdict 
is  supported  by  these  alone,  it  should  set 
ft  aside,  even  if  there  is  a  substantial  con- 
fiict of  the  evidence.  If  there  is  no  substan- 
tial confiict,  and  these  are  its  only  founda- 
tions, an  appellate  court  should  reverse  the 
Judgment.-*— People  v.  Elmore,  167  Cal.  205, 
138  Pac.  989. 

41.  Reopealns  cause  for  further  evidence 
—After  submission^ — Reopening  case  after 
submission  for  introduction  of  additional 
evidence  is  within  discretion  of  court. — 
Miller  V.  Sharp.  49  Cal.  233;  Briswalter  v. 
Palomares,  66  Cal.  269,  6  Pac.  226;  Con- 
solidated Nat.  Bank  v.  Pacific  Coast  S.  S. 
Co.,  96  Cal.  1,  29  Am.  St.  Rep.  86,  88,  30 
Pac.  96;  San  Francisco  Breweries  v. 
Schurtz,  104  Cal.  420,  428,  38  Pac.  92;  Doug- 
lass V.  Wlllard,  129  Cal.  38,  40,  61  Pac.  672; 
Estate  of  Walker,  148  Cal.  162.  82  Pac.  770, 
771. 

As  to  recalling  witness,  see,  post,  5  2050 
and  note. 

42.  And  only  in  cases  of  abuse  of  discre- 
tion will  the  order  of  the  lower  court  allow- 
ing such  testimony  to  be  introduced  be  in- 
terfered with. — Douglass  v.  Wlllard,  129 
Cal.  38,  40,  61  Pac.  672. 

43.  A  motion  to  reopen  the  case  in  order 
that  the  plaintiff  may  offer  additional  evi- 
dence Is  properly  denied,  where  not  sup- 
ported by  affidavit  or  other  evidence  justi- 
fying his  omission  to  offer  the  evidence 
before  the  submission  of  the  case,  and 
where  the  evidence,  if  received,  could  not 
produce  a  different  result. — Pfoh  v.  Porter, 

23  Cal.  App.   69,  137  Pac.   44. 

44.  Same— Allowing  plaintiff  to  nho^v 
dismissal  of  action  which  had  been  pleaded 
as  pendlnir  in  reference  to  the  same  cause, 
by  clerk's  register  in  proper  form  by  re- 
opening submission,  was  not  error  or  even 
abuse  of  discretion. — ^Loewenthal  v.  Coonan, 
136  Cal.  381,  384,  87  Am.  St.  Rep.  116,  67 
Pac.  324. 
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4S.  SftBBc— CiunnlatlTe  evidence  which 
nuuld  not  have  affected  the  result  is  not 
•uch  eTidence  as  would  render  refusal  to 
reopen  case  after  submission  to  permit  its 
introduction  an  abuse  of  discretion. — 
Esute  of  Walker,  148  CaL  162.  82  Pao.  770, 


1 1. 


4tk    SaBS«— DiseretloB    of   trial   covrt. — It 

is  within  the  discretion  of  a  trial  court  to 
reopen  a  case  after  the  close  of  the  evi- 
dence.—Phenegar  V.  Paolini,  27  Cal.  App. 
281.  149  Pac.  1008. 


47.  Saaie— RefoMil   of   motloii   to   permit 
uwpljimm  proof  of  steps  leadiBff  np  to  tax- 
after    submission    of     cause    on     the 

ground  of  inadvertence  was  not  abuse  of 
discretion  where  plaintiff  purposely  took 
chances  of  sufficiency  of  deed  admitted  by 
court  in  proof  of  his  title  after  full  objec- 
tion and  warning"  from  defendant's  counsel 
that  proof  of  steps  preceding  deed  was 
necessary  to  be  made. — ^Haines  v.  Young, 
132  Cal.  612,  514,   64  Pac.  1079. 

48,  Sasae  — HVbere  ameaded  complaiat 
was  perasltted  to  be  filed,  based  on  affida- 
vit setting  up  facts  learned  since  the  case 
was  tried  and  submitted  and  permission 
was  given  to  take  further  testimony,  it  is 
within  discretion  of  court  as  to  what  fur- 
ther relevant  testimony  to  allow. — ^Lee  v. 
Murphy.  119  Cal.  864,  867,  61  Pac.  649,  956. 

4tL  Same— 1^'kere  ao  issue  was  raised  by 
pltadlaffs  to  whieh  evldeace  offered  was 
relcvaat,  permission  to  introduce  evidence 
after  the  submission  of  case  was  properly 
denied.  —  San  Francisco  Breweries  v. 
Schnrtx.  104  Cal.  420,  426,  88  Pac.  92. 

M.  Bebatial— -In  seaeral. — It  is  within 
discretion  of  court  to  allow  for  good  cause 
shown  admission  of  evidence  in  rebuttal, 
which  should  have  been  presented  in  pre- 
senting main  case. — Patterson  v.  San  Fran- 
cisco ft  &  IC  Elec.  R.  Co.,  147  Cal.  178,  81 
Pac.  521,  532.  See  Lisman  v.  Early.  16  Cal. 
l>9:  Yankee  Jim's  U.  W.  Co.  v.  Crary,  25 
Cal  504.  509.  85  Am.  Dec.  145;  Kohler  v. 
WeUs  F.  St  Co..  26  Cal.  606,  613. 

».  Same— Admissions  of  defendant  were 
properly  excluded  in  rebuttal  where  plain- 
tiff did  not  ask  permission  to  reopen  his 
iwe  for  the  purpose  of  introducing  such 
evidence.— Young  v.  Brady,  94  Cal.  128,  180, 
29  Pae.  489. 

St^  Same—Contradiction  of  evidence  of 
witness  for  defendant,  so  far  as  such  evi- 
dence was  in  conflict  with  testimony  already 
?iven  by  witness  by  recalling  such  witness. 
—Phelps  V.  HcOloan,    42   Cal.   298,   303. 

n.    Same— Credibility   of   witnesses    may 

be  shown  by  rebutting  evidence  when  it 
has  been  attacked  by  evidence  of  the  oppo- 
site party.— Wade  ▼.  Thayer,  40  Cal.  678, 
585. 

'*-  tame— Enterins^  npon  orlirinal  canse 
■■*  acais  vroviBK  same  faets  that  were 
proved  by  plaintitC   In   making   his   prima 


facie  case,  is  not  authorized. — ^Yankee  Jim's 
U.  W.  Co.  V.  Crary,  26  Cal.  504,  509,  85  Am. 
Dec.  145. 

56*  Same — ^Evidence  of  deraisrnment  of 
title  was  properly  admitted  in  rebuttal 
where  defendant  relied  on  adverse  posses- 
sion, plaintiff  being  entitled  to  rely  on 
prima  facie  evidence  of  title  in  first  case. — 
Abbey  H.  Assoc,  v.  Willard,  48  Cal.  614,  618. 

66.  Same^Evidence  that  plaintiff  was 
l>ona  fide  purchaser  in  irood  faith,  and  with- 
out notice  and  for  valuable  consideration, 
was  properly  admitted  on  the  part  of  plain- 
tiff after  he  had  rested  in  action  to  quiet 
title  where  defendant  had  introduced  in 
evidence  deed  prior  to  date  of  plaintiff's 
deed. — ^Douglass  y.  Willard,  129  CaL  38,  40, 
61  Pac  672. 

ST.  Same  ^  Explanation  of  telesraat  In- 
trodneed  by  defendant  to  contradict  testi- 
mony of  plaintiff  was  properly  permitted  in 
rebuttal. — Bradford  v.  Woodworth,  108  Cal. 
684i  687,  41  Pac.  797. 


68.  Same— Testimony  on  material  point 
ean  not  be  kept  back  until  testimony  of 
other  party  is  drawn  out  and  then  intro- 
duced by  way  of  rebuttal. — Kohler  y.  Wells 
F.  &  Co.,  26  Cal.  606,  618. 

6S.  Same— 'Where  matter  was  thoroashly 
irons    into   on   presentation    of   main    canse 

by  plaintiff,  it  was  not  error  to  permit  fur- 
ther evidence  as  to  such  matters  in  re- 
buttal.— Patterson  v.  San  Francisco  &  S.  M. 
Elec  R.  Co.,  147  Cal.  178,  81  Pac.  631,  632. 

dQ.  Setting  canse  for  trial^Notiee  of  ap- 
plication.— Section  594,  post,  does  not  re- 
quire that  a  party  intending  to  apply  to 
the  court  to  have  a  day  fixed  for  the  trial 
should  give  notice  of  his  intended  applica- 
tion to  the  adverse  party.  The  section  only 
requires  that  a  five  days'  notice  of  the  time 
set  for  the. trial  shall  be  given. — ^McNeill  & 
Co.  V.  John  Doe,  163  Cal.  388,  125  Pac.  346. 

•1.     Submission  of  special  issues  to  Jury. 

— As  to  generally. — See,  post,  {  624  and  note. 

62.  Takins^  issues  of  fact  away  from 
Jury. — The  rule  is  elementary  and  thor- 
oughly settled  that,  in  order  to  justify  a 
trial  judge  in  taking  the  issues  of  fact  in 
suit  away  from  a  jury,  the  condition  of  evi- 
dence must  be  such  that  it  may  be  said 
that  plaintiff's  case  finds  no  substantial  sup- 
port in  it.  If  there  is  any  evidence  at  all 
of  the  substantial  nature  supporting  the 
essential  feature  of  the  cause  of  action  al- 
leged in  the  complaint,  then  and  in  that 
case  the  motion  for  judgment  of  non-suit 
should  not  be  granted. — ^McEwen  v.  Occi- 
dental Life  Ins.  Co.,  20  Cal.  App.  477,  129 
Pac.    598,    599. 

63.  Where  it  is  clear  that  if  the  case  had 
been  allowed  to  go  to  the  jury  and  the  jury 
had  found  in  favor  of  plaintiff,  the  court 
would  have  been  compelled,  on  motion  to 
that  effect,  to  set  aside  the  verdict  and 
grant  a  new  trial  on  the  ground  of  insuffl- 
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clency  of  evidence  to  sustain  the  verdict, 
the  trial  court  did  not  err  in*  directing:  a 
verdict  for  defendant. — Champion  Gold  Min- 
ing: Co.  ▼.  Champion  Mines,  164  Cal.  205, 
128  Pac.  316,  321. 

64.  Variance— To  be  taken  advantage  af 
at  tke  trial. — Any  variance  between  the  al- 
lesrations  and  the  proof  existing-  it  must  be 
taken  advantage  of  at  the  trial;  it  can  not 
be  raised  for  the  first  time  on  appeal. — Mer- 
cantile Trust  Co.  V.  Doe,  26  CaL  App.  246, 
146  Pac.  692. 


6S.  Withdrawal  of  evidence  •—  Cnrea 
error,  when« — If  evidence  that  has  been 
talcen  in  the  course  of  a  trial  is  withdrawn 
from  the  consideration  of  the  jury  by  the 
direction  of  the  court,  such  direction  cures 
any  error  which  may  have  been  committed 
by  its  introduction,  unless  the  court  can 
see  that  such  a  strong  impression  has  been 
made  by  the  testimony  upon  the  mind  of 
the  Jury  that  its  subsequent  withdrawal 
will  not  remove  the  effect  caused  by  its 
admission. — Balaklala  Gonsol.  Copper  Co.  v. 
Reardon,  220  Fed.  684. 


§608.    CHABOE  TO  THE  JTTBY.    COTTBT  KUST  FTTBNISH,  IN  WRITINO, 
UPON  REQUEST,  THE  POINTS  OF  LAW  CONTAINED  THEREIN.     Is 

charging  the  jury  the  court  may  state  to  them  all  matters  of  law  which  it 

thinks  necessary  for  their  information  in  giving  their  verdict ;  and,  if  it  state 

the  testimony  of  the  case,  it  must  inform  the  jury  that  they  are  the  exclusive 

I  judges  of  all  questions  of  fact.    The  court  must  furnish  to  either  party,  at  the 

time,  upon  request,  a  statement  in  writing  of  the  points  of  law  contained  iq  the 

charge,  or  sign,  at  the  time,  a  statement  of  such  points  prepared  and  submitted 

by  the  counsel  of  either  party. 

^  History:    Enacted  March  11,  1872,  re-enactment  of  §  165  of  Practice 

Act;   amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.   1900-1,  p.   145,  held  unconstitutional,  see  history,   $  5   ante. 


INSTBUCTION  TO  JTJEY. 

1, 2.  Bight  to  instruction — In  general. 

3-6.  Same  —  Based   upon  his   theory   of 
cause. 

7.  Same — Error  in  refusing  to  give  in- 

struction cured,  when. 

8.  Same — ^Neglect  to  instruct  jury  on 

commonplace  matter. 

9,10.  Same — ^Befusal  to  give  correct  and 
pertinent  instructions  asked. 

11.  Same — Same — In  equity  cause. 

12.  Abstract  instructions. 

18.  Same  —  Abstract,  hypothetical,  and 

inapplicable  instructions. 

14.  Action  for  negligence  —  Bights  of 
parties  and  duty  of  court. 

15- 18.  Argumentative  instructions. 

19.  Assumption  by  judge  as  to  facts. 

20.  Burden  of  proof — Instructions  as  to. 

21.  Caution  as  to  undue  sympathy. 

22.  Conflicting  instructions. 

23.  Confusing   and   contradictory   state- 

ments. 

24.  Constitutional  provision. 

25-  33.  Construction  of  instructions  —  As  a 
whole. 

34.  Same — Authorizing  jury  to  find  ver- 
dict for  less  than  amount,  as  by 
admissions. 

85,36.  Same — Instruction  as  to  admissions 
in  pleadings. 

37.  Same — Bepetition  of  words. 

i8ia 


38.  Same — Same — Omission  of  ''perpon- 

deranee. ' ' 

39.  Same  —  Submitting  question  as  to 

facts    which    were    admitted    by 
pleadings. 

40-  42.  Contradictory  and  inconsistent  in- 
structions. 

43, 44.  Same — Error  in  one  of  contradictory 
instructions  not  cured,  how. 

45,  Same  —  Contradictory    instructions 

where  at  request  of  appellant,  is 
not  material. 

46.  Court  stating  matters  of  law. 

47-  50.  Direction  of  verdict  —  Is  proper, 
when. 

51,52.  Same  —  Instruction  asking  for  ver- 
dict on  one  matter  and  entirely 
ignoring  other  considerations. 

53.  Same — Instruction  that  jury  should 

find  facts  as  admitted  .by  plead- 
ings. 

54.  Duty  of  court  —  In  giving  instruc- 

tion. 

55,56.  Same — Befusal  to  give,  not  preju- 
dicial, when. 

57-59.  Error — Cured  by  other  instructions. 

60.  Same — Stating     at     whose     request 

given,  not  error. 

61.  Erroneous  instruction  —  Disregarded 

by  jury — Effect  on  appeal. 

62.  Exceptions  to  instructions — Must  be 

taken   prior  to  the  retirement  of 
jury. 

63.  Failure  to  instruct  —  Necessity  for 

request. 
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64.  Failnre   to  request  any  further  or 
more  explicit  instruction. 

€5.  Inapplicable  instructions. 

€6, 67.  Inconsistent  or  contradictory  instruc* 
tions. 

68.  Incorrect  instruction. 

69.  Instruction  —  As    to    ''alleged    de- 

fects." 

70.  Same — As  to  form  of  verdict. 

71, 72.  Same — As  to  force  and  effect  of  evi- 
denee. 

73.  Same — As  to  policy  of  law. 

74.  Same — As  to  what  plaintiff's  claim 

is. 

75-  77.  Same-^Erroneous  in  part. 

78,79.  Same  —  Fully  covered  by  other  in- 
structions. 

80, 81.  Same — ^Merely  applying  law  to  hypo- 
thetical facts. 

82.  Same — Not  containing  any  rule  of 
law. 

8S-85.  Same — On  abstract  principle  as  to 
which  there  was  no  evidence. 

86,87.  Same — On  point  not  in  issue. 

88, 89.  Same — On  questions  of  fact. 

90-  92.  Same — Same — Assuming  a  fact  as  to 
which  there  was  no  evidence. 

93.  Same — Same — ^Assuming  facts  favor- 

able to  appellant. 

94.  Same — Same — Assuming  fact  which 

was  not  productive  of  injury. 

95.  Same — Same — ^Where   there  was  no 

conflict  in  evidence.  . 

96.  Same — Stating  testimony  as  ''tend- 

ing to  prove." 

97,98.  Same — Taking  from  jury  principal 
issue  of  fact. 

99, 100.  Same — That  if  jury  find  by  prepon- 
derance of  evidence  that  certain 
enumerated  facts  existed. 

101.  Same — Where  there  is  no  conflict  in 

evidence. 

102.  Same — ^Which  could  not  have  aided 

jury. 

103.  Invasion  of  province  of  jury. 

104.  Irrelevant  instructions. 

105, 106.  Jury  is  bound  by  instructions. 

107, 108.  Misleading    and    erroneous    instruo- 
tion. 

109.  Same — Mere  inadvertence  in  use  of 

"plaintiff"    instead    of    "dece- 
dent." 

110.  Use  of  word  "testimony"  instead  of 

"evidence." 

HI-  113.  Modification  of  instruction  by  court. 

114.  Naming  witnesses  in  instruction. 

115.  Omission  in  one  instruction — Inclu- 

sion in  another — Effect  of. 

116.  Practice  of  loading  down  case  with 

many  instructions. 

117.  Presumption  of  knowledge — Instruc- 

tion as  to. 


118. 
119. 


Quoting  from  decisions  of  courts  in 
other  causes. 


Befusal  of  instruction  permitting 
jury  to  find  for  greater  sum  than 
demanded  in  complaint. 

120, 121.  Befusal  to  use  precise  language  con- 
tained in  requested  instructions. 

122.  Bepetition  of  instruction. 

123.  Bequested  instruction — Already  cov- 

ered. 

124, 125.  Same  —  Improperly   refused  —  Issue 
ignored. 

126.  Same — Part  wrong. 

127.  Same — Properly  refused,  when. 

128.  Bule  of  ordinary  prudence — Instruc- 

tion as  to. 

129.  Special  instructions^ 

130, 131.  Test  of  vicious  instruction — Must  be 
misleading. 

132.  Verbose  instruction. 

A#  to  liMtmctloiui  to  Jury  la  crlmlBal 
trlaU»  see  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
S  1127  and  note. 

1.  Aji  to  riskt  to  Instivctfon— !■  Keaeral. 

— A  litigrant  is  entitled  to  proper  instruc- 
tions bearing  upon  any  lesritimate  le^al  in- 
ference which  may  be  drawn  from  evidence 
griven;  he  is  not  limited  in  this  rl^ht  to 
instructions  addressed  only  to  the  5>08itive 
evidence  in  the  case. — Thomas  v.  Visalla 
Elec.  R.  Co.,  169  Cal.  668,  147  Pac.  972. 

2.  A  litigant  is  entitled  to  proper  in- 
structions bearing  upon  any  legitimate  legal 
inference  which  may  be  drawn  from  evi- 
dence griven;  he  is  not  limited  in  this  rigrht 
to  instructions  addressed  only  to  the  posi- 
tive evidence  in  the  case. — Thomas  v. 
Visalla  Elec.  R.  Co.,  169  Cal.  668,  147  Pac. 
972. 

8.    Some^Basod  upon  hi*  theory  of  cause.. 

— ^Klach  party  is  entitled  to  have  instruc- 
tions eriven  based  on  his  theory  of  case  and 
the  testimony  of  his  witnesses. — ^Rentoh  v: 
Monnier,  77  Cal.  449,  466,  19  Pac.  820;  Hunt 
V.  Elliott.  77  Cal.  688,  692.  20  Pac.  132; 
Davis  V.  Russell.  62  Cal.  611,  616,  28  Am. 
Rep.  647;  Buckley  v.  Silverberg,  118  Cal. 
678.  682,  46  Pac.  804;  Eppinerer  v.  Ken- 
drlck,  114  Cal.  620,  627.  46  Pao.  613. 

4.  Each  party  is  entitled  to  have  Jury 
Instructed  on  law  of  case  on  theory  that 
they  would  regrard  all  his  testimony  as  true. 
— Sperry  v.  Spauldingr,  46  Cal.  644.  649. 

6.  And  judgment  will  not  be  reversed 
because  evidence  was  insufficient  to  justify 
verdict  upon  that  theory.  If  it  appears  that 
upon  other  facts  covered  by  proper  Instruc- 
tions verdict  was  right. — Buckley  v.  Sliver- 
berg,  113  Cal.  673,  682,  46  Pac.  804. 

6.  Either  party  has  the  right  to  have 
an  instruction  g^en  to  the  Jury  based 
upon  his  theory  of  the  case,  If  there  is  any 
evidence  to  support  it.— Klamath  Lumber 
Co.  V.  Co-operative  Land  A  Trust  Co.,  25 
Cal.  App.  678.  145  Pac.  159. 
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7.  Same^Error  In  refnslnv  to  gi^ve  Im- 
atmctloB  cured  when  Instruction  was  sub- 
sequently eriven  covering  same  point. — Man- 
ning V.  Dallas,  73  Cal.  420,  422,   15  Pac.  84. 

8.  Same-^Nesleet  to  Instruct  Jury  on 
eommonplace  matter,  not  ground  for  re- 
versal. Jurors  being  assumed  to  have  ordi- 
nary intelligence  and  good  sense. — Davis  ▼. 
McNear.  101  Cal.  606.  607,  36  Pac.  105; 
Estate  of  Keegan,  139  Cal.  123,  127,  72  Pac. 
828. 

0.  Same — Refnaal  to  arive  correct  and 
pertinent  Instmctioaa  asked  is  error. — Suke- 
forth  V.  Lord,  87  Cal.  399,  408.  25  Pac.  497; 
Mabb  V.  Stewart,  133  Cal.  556,  566,  65  Pac. 
1085. 

10.  But  refusal  to  give  instruction  pur- 
porting to  be  statement  of  what  plaintiff 
alleged  in  complaint,  and  what  defendant 
denied,  not  error  where  such  facts  had  been 
correctly  stated  to  jury  by  counsel  in  their 
statement,  under  section  607,  ante. — Cody  v. 
Market  St.  R.  Co.,  148  Cal.  90,  82  Pac.  666, 
668. 


11.  Same— Same  —  In  equity  cause*  re- 
fusal to  give  instructions  is  not  cause  for 
reversal  where  court  proceeded  at  length 
to  And  on  all  issues  submitted  to  jury. — 
Hewlett  ▼.  Pilcher,  85  Cal.  542.  645;  Riley 
V.  Martinelli,  97  Cal.  575,  678,  33  Am.  St. 
Rep.  20f,  21  L.  R.  A.  88,  32  Pac.  579.  See 
Branger  v.  Chevalier,  9  Cal.  853.  360. 

12.  Abstract  instructions. — Requested  in- 
structions which  are  Inapplicable  to  any 
evidence  adduced  are  properly  rejected. — 
Gourteney  v.  Standard  Box  Co.,  16  Cal.  App. 
616.  117  Pac.  778. 

IS.  Same^Abstract,  kypotlKctical,  and  in- 
applicable Instructions. — Requested  instruc- 
tions that  have  no  application  to  the 
evidence  adduced  are  properly  refused. — 
Shaw  V.  Shaw,  160  Cal.  739.  117  Pac.  1048. 

An  to  inapplicable  instructions,  see  par. 
68,  this  note. 

14.  Action  for  ncKllKence— Rights  of  par- 
ties and  duty  of  court. — Each  party  Is  en- 
titled to  have  an  instruction  based  upon  his 
theory  of  the  case,  if  there  is  evidence  to 
support  it;  and  where,  in  an  action  for  neg- 
ligence, the  defense  Is  contributory  negli- 
gence of  plaintiff  such  defense  is  a  question 
of  fact,  and.  If  the  theory  of  the  plaintiff  In 
reference  thereto  Is  sanctioned  by  law  and 
supported  by  substantial  evidence,  it  was 
the  duty  of  the  court  to  instruct  the  jury 
as  to  what  should  be  their  conclusion  If 
they  found  the  facts  to  be  as  recited  In  the 
instruction. — Waniorek  v.  United  Railroads, 
17  Cal.  App.  128,  118  Pac.  947. 

15.  Arffumentatlve  instructions  are  Im- 
proper.— Morris  v.  Lachman,  68  Cal.  109,  8 
Pac.  799;  Mabb  v.  Stewart,  133  Cal.  556,  565, 
66  Pac.  1085.  See  People  v.  McNamara,  94 
Cal.  509,  29  Pac.  953:  People  v.  Verenese- 
neckockockhoff,  129  Cal.  497,  58  Pac.  156, 
62  Pac.  111. 


16.  While  objectionable,  will  not  be  held 
error  where  was  not  prejudicial  to  appel- 
lant's right. — People  v.  Stanton,  106  Cal.  139, 
142,  39  Pac.  525. 

17.  Argumentative  instructions  to  a  jury 
are  not  permissible  and  should  never  be 
given. — People  v.  Horn,  25  Cal.  App.  583, 
144  Pac.  641. 

18.  Argumentative  Instructions  to  a  jury 
are  not  permissible  and  should  never  be 
given. — People  v.  Horn,  25  Cal.  App.  583,  144 
Pac.  641. 

19.  Assumption  by  Judge  as  to  facts. — In 

an  action  for  Injuries  to  a  servant,  the 
jury  was  instructed  as  follows:  "If  you 
And  that  the  task  at  which  the  plaintiff 
was  working  when  the  accident  occurred 
was,  under  all  the  circumstances  of  the 
case,  one  of  special  danger,  then  I  charge 
you  that  such  knowledge  of  danger  as 
plaintiff  may  have  acquired  at  the  usual 
tasks  of  his  employment  does  not  neces- 
sarily raise  the  presumption  that  he  knew 
of  such  special  danger.  A  servant  directed 
to  undertake  work  outside  of  that  which 
he  is  engaged  to  do  is  not  presumed  to  be 
aware  of  its  peculiar  risks,  and  therefore, 
if  the  master  does  not  fully  explain  them 
to  the  servant  before  putting  him  at  such 
new  work,  the  servant  is  entitled  to  assume 
that  it  has  no  greater  risk  than  those  which 
attach  to  his  regular  work."  This  mani- 
festly does  not  assume  that  there  was  any 
special  danger,  as  the  Instruction  is  hypo- 
thetical in  that  respect.  It  does  not  assume 
that  plaintifTs  only  source  of  knowledge 
was  that  acquired  from  his  usual  tasks, 
nor  does  it  imply  that  the  employer  was 
called  upon  to  fully  explain  the  danger  re- 
gardless of  any  knowledge  that  the  plaintiff 
may  have  had. — Petersen  v.  California  Cot- 
ton Mills  Co.,  20  Cal.  App.  751.  130  Pac.  169, 
175. 

See,  also,  pars.  90-94,  this  note. 

20.  Burden  of  proof-i— Instructions  as   to. 

— The  burden  of  proof  is  satlsfled  by  the 
weight  of  the  evidence  or  preponderance 
of  probability,  and  an  instruction  that  "the 
burden  of  proof  of  such  contributory  neg- 
ligence rests  upon  the  defendant;  unless 
it  proves  the  same  to  your  satisfaction  by 
a  preponderance  of  evidence."  is  erroneous 
as  to  the  phrase  in  black  type. — Hutson  v. 
Southern  Calif.  R.  Co.,  150  Cal.  705,  89  Pac. 
1093. 

21.  Caution  as  to  undue  sympathy^ — ^In- 
struction on  this  subject  held  to  be  in  the 
discretion  of  the  court. — Spear  v.  United 
Railroads,  16  Cal.  App.  662,  117  Pac.  966. 

22.  ConHlcting  instructions. — Where  the 
instructions  given  w^ere  substantially  con- 
flicting, so  that  correct  Instructions  are  in 
direct  conflict  with  other  Instructions  given, 
so  as  to  render  the  charge  of  the  court  In 
Its  entirety  so  hopelessly  contradictory  and 
inconsistent  in  the  application  of  the  law 
to  the  vital  issues  of  the  case  as  to  make  It 
Impossible  to  determine  which  of  the  trial 
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court's  views  of  the  law  the  jury  adopted 
as  the  basis  for  this  verdict,  such  conflict- 
ing instructions  require  a  reversal,  since  a 
material  error  in  any  of  them  must  be 
deemed  prejudicial. — Guthrie  v.  Carney,  19 
CaL  App.  144,  124  Pac.  1045. 
See,  also,  pars.  28,  40-45,  this  note. 

25.  ConfoalBir  «Md  contradictory  state- 
■eata  will  not  cure  error  in  giving  in- 
structions and  refusing:  instructions  which 
correctly  stated  the  law. — Vallens  v.  Till- 
mann.   103  Cal.  187,  193,  37  Pac.   213. 

24.  CoBatltatlOBal  provision. — ^Under  the 
provisions  of  the  constitution  prohibiting 
Jad^es  from  chargrln^  juries  as  to  the  facts, 
an  instruction  In  a  will  contest  calculated 
to  discredit  the  subscribingr  witness  in  com- 
parison with  ttiat  of  other  witnesses,  was 
properly  refused. — ^Huyck  v.  Rennie,  151  Cal. 
417,  90  Pac.  929. 

tf.  CoMstraetion  of  Instructions  —  As  a 
whoiCd — Instructions  to  be  read  and  con- 
sidered as  whole,  and  fact  that  when  taken 
separately  some  of  them  failed  to  enunciate 
la  precise  terms  and  with  legral  accuracy, 
propositions  of  law  does  not  necessarily  ren- 
drr  them  erroneous.  It  is  sufficient  if  all 
Instructions  taken  together  and  not  beingr 
iBconslstent  with  each  other  or  confusinfp 
•hall  fflvc  Jury  a  fair  and  just  notion  of 
law  upon  point  discussed. — Stephenson  v. 
Southern  Pac.  Co.,  102. Cal.  143,  150.  34  Pac. 
CIS.  36  Pac.  407.  See  People  v.  McDowell, 
C4  Cal.  467,  469.  3  Pac.  124;  People  v.  Tur- 
cott,  66  Cal.  126,  3  Pac.  461;  Davis  v.  Button, 
73  Cal.  247,  20  Pac.  545,  18  Pac.  133;  People 
V.  Lee  Chuck,  78  Cal.  317,  339,  8  Am.  Cr. 
Rep.  414,  20  Pac.  719;  Monaffhan  v.  Pacific 
R.  M.  Co.,  81  Cal.  190,  22  Pac.  590;  Murray 
V.  White,  82  Cal.  119;  Doty  v.  O'Neil.  95  Cal. 
244,  245,  30  Pac.  526;  Hanscom  v.  Drullard, 
79  Cal.  234.  238,  21  Pac.  736;  Nichol  v.  Lau- 
melster,  102  Cal.  658,  661,  36  Pac.  925;  People 
V.  Anderson,  105  Cal.  32,  35,  38  Pac.  513. 

26.  Instructions  g'lven  to  jury  are  to  be 
considered  as  whole,  and  if  when   so  con- 
sidered law  is  correctly  stated  as  applicable 
to  case  before  court,  jury  will  be  deemed 
to  have  properly  applied  law  as  thus  stated. 
It  is  not  to  be  assumed  that  jury  will  have 
disregarded    one    part    of    instruction    any 
more  than  another,    but   they   will   be   as- 
sumed to  have  ffiven  full  consideration  to 
rach  and  every  proposition  of  law  that  court 
l-as  laid  before   them. — ^Feliz   v.   Feliz,   105 
CaL  1,  6,  38  Pac.  621. 

27.  Instruction  which  taken  in  connec- 
tion with  other  instructions  could  not  have 
mlaled  jury  will  not  be  held  erroneous. — 
Thomas  v.  Gates.  126  Cal.  1.  9,  58  Pac.  316; 
^llsoa  V.  Southern  Pacific  R.  R.  Co.,  62  Cal. 
144,  174.     » 

23.   Where   jury,   taking   instructions    as 

wboU,  understood  words  "safe  and  suitable" 

»a  meaning  "reasonably  safe  and  suitable," 

*n  instruction   that   employer    is   bound    to 

taralsh  his  employees  with  "safe  and  suit- 


able" appliances  was  not  erroneous. — Wall 
V.  Marshutz,   138  Cal.   522,   526,   71  Pac.   692. 

29.  Instructions  must  be  considered  as 
whole  and  if  it  appears  therefrom  that  Jury 
was  fairly  and  fully  instructed  on  all  law 
applicable  to  facts  in  case,  judgment  will 
not  be  reversed  because  particular  instruc- 
tions taken  alone  may  not  have  embodied 
all  law  applicable.-:— Anderson  v.  Seropian, 
147  Cal.  201,  81  Pac.  621,  527.  See  People  v. 
Jackson,  138  Cal.  462,  465,  71  Pac.  566. 

30.  All  law  applicable  to  case  need  not 
be  stated  in  single  instruction. — Anderson 
V.  Seropian,  14J  Cal.  201,  81  Pac.  521,  527. 
See  Bradley  v.  Lee,  38  Cal.  362,  365. 

31.  Construed  as  a  whole,  and  if  not  con- 
tradictory, and  if  supplemented  by  each 
other,  they  fairly  state  the  law,  a  case  will 
not  be  reversed  because  one  particular  in- 
struction does  not  state  all  the  rule  with 
its  modifications. — Kearney  v.  Bell,  160  Cal. 
665,   117  Pac.  925. 

32.  Instructions  are  to  be  construed  as  a 
whole,  and  it  is  not  a  proper  test  to  take 
into  consideration  excerpts  or  particular  in- 
structions; but  if,  taken  as  a  whole,  they 
lay  down  the  correct  rule  of  law  applicable 
to  the  facts,  they  meet  all  essential  re- 
quirements.— Peters  v.  Southern  Pac.  Co., 
160  Cal.  69,  116  Pac.  400. 

33.  Instructions  are  to  be  read  and  con- 
sidered as  a  whole,  and  the  fact  that,  when 
taken  separately,  some  of  them  may  fall 
to  enunciate  in  precise  terms,  and  with  legal 
accuracy,  propositions  of  law.  does  not 
necessarily  render  them  erroneous.  It  is 
sufficient  if  all  the  instructions  taken  to- 
gether, and  not  being  inconsistent  with  each 
other  or  confusing,  shall  give  to  the  jury 
a  fair  and  just  notion  of  the  law  upon  the 
point  discussed. — Ingalls  v.  Monte  Cristo  Oil 
A  Dev.  Co.,  23  Cal.  App.  652,  139  Pac.  97. 

84.  Same— Anthorlalng  Jviry  to  find  ver- 
dict for  less  thmm  arnovat*  as  flxed  by  «d- 
mlselons  in  pleading,  erroneous. — Sukeforth 
V.  Lord,  87  Cal.  399,  408,  25  Pac.  497. 

35.  Same — Instmctlon  as  to  admlasloas 
In  pleadlnKs  is  not  erroneous. — Dyas  v. 
Southern  Pac.  Co.,  140  Cal.  296,  307,  73  Pac. 
972. 

36.  Instruction  leaving  to  the  jury  to 
determine  whether  or  not  answer  denies 
allegations  of  the  complaint,  was  error,  con- 
struction of  the  pleadings  being  for  the 
court. — Taylor  v.  Mlddleton,  67  Cal.  656. 
657,  8  Pac.  694. 

87.  Same— Repetltloa  of  words. — Where 
in  action  against  dentist  for  malpractice, 
instruction  informed  jury  that  respondent 
could  not  recover  unless  such  acts  were 
carelessly  or  unskilfully  done,  every  in- 
struction need  not  repeat  such  words. — 
Mernin  v.  Corey,  145  Cal.  673,  79  Pac.  174, 
175. 
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and  repeatedly  called  to  attention  of  the 
Jury. — Humphrey  v.  Pope,  1  Cal.  App.  374, 
82  Pac.  223,  224.  See  People  v.  Morine,  61 
Cal.  372. 

39.  Same  —  SnbmittlBV  qnestlom  aa  to 
faet«    which    ^rere    admitted    by    pleadlnffa, 

properly  refused,  as  to  give  it  would  be 
error. — Tevis  v.  Hicks,  41  Cal.  123,  127; 
Taylor  v.  Mlddleton,  67  Cal.  656,  657,  8  Pac. 
954. 

40.  Coatradlctory  and  Inconalatent  In- 
atmctlons  are  erroneous.  —  McCreery  ▼. 
Everding,  44  Cal.  246;  Bank  of  Stockton  ▼. 
Bliven,  53  Cal.  708,  709;  Harrison  v.  Spring 
Valley  H.  G.  Co.,  66  Cal.  376,  378,  4  Pac. 
381;  Haigrht  ▼.  Vallet,  89  Cal.  245,  249,  23 
Am.  St.  Rep.  465,  26  Pac.  897. 

A«  to  eoadlctlBs^  Inatractloas,  see  par.  22, 
this  note. 

41.  And  can  not  be  harmonized  by  dec- 
larations that  one  meant  same  thiner  as  the 
other. — Harrison  v.  Spring:  Valley  H.  G.  Co., 
65  Cal.  876,  378,  4  Pac.  381. 

42.  Inconsistent  instructions  which  do 
not  lay  down  two  different  propositions  of 
law  so  repugnant  to  each  other  that  in 
determination  of  the  material  facts  in  issue 
jury  mi^ht  be  misled  thereby,  and  which 
are  not  so  contradictory  that  it  was  impos- 
sible for  jury  in  consideringr  their  verdict 
to  know  by  which  instruction  they  should 
be  gruided,  is  not  prejudicial  error. — James 
V.  E.  G.  Lyons  Co.,  147  Cal.  69,  81  Pac.  276. 

43.  Same — ^Brror  In  one  of  eontradlctory 
Instmctions  not  evrod  by  other  instruction, 
because  it  is  impossible  to  determine  on 
whioh  of  them  the  Jury  acted. — Chidester  v. 
Consolidated  P.  D.  Co.,  63  Cal.  56,  58;  Sap- 
penfleld  v.  Main  St.  A.  P.  R.  Co.,  91  Cal. 
48,  59,  27  Pac.  590. 

As  to  cnrlnir  erroneona  ins  tr  net  Ions  by 
fact  that  correet  Instmetions  aecompany 
them,  see  note  41  Am.  Dec.  649. 

44.  Where  instructions  on  a  material 
point  are  contradictory,  it  is  impossible  for 
jury  to  decide  which  should  prevail  and 
equally  impossible  after  verdict  to  know 
that  jury  was  not  influenced  by  instruction 
which  was  erroneous,  as  one  or  other  must 
be  where  two  are  repugrnant  to  each  other. 
— Brown  v.  McAllister,  39  Cal.  573,  577; 
Agruire  v.  Alexander,  58  Cal.  21.  27;  Sappen- 
field  V.  Main  St.  &  A.  P.  R.  Co.,  91  Cal.  48, 
59.  27  Pac.  690. 

40.  Same  —  Contradictory  Instmctlons 
where  at  reqnest  of  appellant  la  not  ma- 
terial.— Wall  y.  Marshutz,  138  Cal.  622,  526, 
71  Pac.  692.  See  Williams  v.  Southern  Pac. 
R.  Co.,  110  Cal.  457.  462,  42  Pac.  974. 

Thifli'mllnir  contrarenea  mle  that  one  In- 
viting error  ywlll  not  be  heard  to  complaint. 

— See  Kerr's  California  Digrest,  p.  524,  S  HH. 

4d.  Court  statins^  mattera  of  law  in  in- 
structions.— See,  post,  {5  657,  subd.  7,  2061, 
2102  and  notes;  Const.  1879,  art.  VI,  8  19, 
I  Henningr's  General  Laws,  3d  ed.,  p.  Iv. 


Aa  to  Instmctlona  aaanaAlnK  tmetm  an 
proved,  see  pars.  19,  90-94,  this  note. 

47.  Direction  of  verdict— la  proper  -when 

there  is  no  conflict  in  the  evidence. — Martin 
V.  Ward,  69  Cal.  129,  132,  10  Pac.  276;  Chen- 
ery  v.  Palmer,  6  Cal.  122;  Pagre  v.  Tucker, 
64  Cal.  121. 

Aa  to  direction  of  verdict,  see  notes  2 
L.  R.  A.  840;  4  L.  R.  A.  776. 

48.  Direction  of  verdict  is  justified  not 
merely  where  there  is  no  conflict  In  evi- 
dence, but  where  evidence  is  such  that  it  is 
clearly  insufllcient  to  support  verdict  in 
favor  of  party  agrainst  whom  direction 
is  griven,  unless  circumstances  of  case  in- 
dicate that  upon  another  trial  evidence  may 
be  materially  different,  in  which  case  facts 
should  be  submitted  to  jury  in  order  that 
new  trial  may  be  had. — Lacey  v.  Porter,  103 
Cal.   697,  605,  37  Pac.   685. 

49.  Correctness  of  direction  of  verdict 
depends  on  whether  there  was  any  evidence 
before  jury  which  would  have  authorized 
different  verdict.  If  upon  trial  of  issue 
there  is  any  conflict  in  evidence  or  if  dif- 
ferent inferences  of  fact  may  be  drawn 
from  evidence,  it  Is  function  of  jury  to  de- 
termine issue,  but  if  upon  all  evidence  of 
case  only  one  conclusion  or  finding:  can  be 
made  it  is  immaterial  whether  jury  make 
that  conclusion  or  finding-  by  direction  of 
court  or  upon  their  own  deliberation. — Los 
Angreles  F.  A  M.  Co..  v.  Thompson,  117  Cal. 
594,  600,  49  Pac.  714.  See  Levitzky  v.  Can- 
ningr,  33  Cal.  299,  305;  O'Connor  v.  Witherby, 
111  Cal.  523,  628.  44  Pac.  227.  See  Wilson  v. 
Alcatraz  A.  Co.,  142  Cal.  182,  189.  75  Pac. 
787. 

50.  Instruction  that  "if  there  is  some  evi- 
dence in  favor  of  plaintiff's  side  of  case 
whether  it  be  little  or  grreat,  it  is  your  duty 
to  find  in  her  favor,"  would  be  erroneous  In 
any  conceivable  case. — Buntingr  v.  Saltz,  84 
Cal.  168,  172,  24  Pac.  167. 

51.  Same — Inatmctlon  asking  for  verdict 
on  one  matter  and  entirely  l^norlns^  other 
conalderatlons  and  facts  in  case,  properly 
refused. — ^Anderson  v.  Seropian,  147  Cal.  204, 
81  Pac.  521,  627. 

52.  Instruction  directing'  jury  to  find  ver- 
dict for  plaintiff  without  considering  de- 
fense of  statute  of  limitations  set  up  in 
answer  and  to  support  which  evidence  has 
been  introduced,  error. — Hellbron  v.  Hein- 
len.  72  Cal.  376,  878,  14  Pac.  24. 

58.  Same-i-Instmetlon  that  Jnry  shonld 
find  facts  as  admitted  by  pleadings  In  favor 
of  plaintiff  was  not  instruction  to  find  ver- 
dict in  favor  of  plaintiff. — Blood  v.  Light, 
31  Cal.  115,   117. 

54.     Duty  of  court— In  fflvinv  Instruction. 

— The  court  is  not  under  any  duty  to  model 
its  Instructions  solely  upon  the  evidence 
given  on  behalf  of  plaintiff;  Its  duty  Is  to 
give  instructions  expounding  the  law  upon 
any  reasonable  theory  of  the  case  finding 
support  in  the  evidence. — Raymond  v.  Hill, 
168  Cal.  473,  143  Pac.  743. 
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6S.  Sane— Rcfvsttl  to  give,  mot  prejudi- 
cial, wk«B^ — Where  the  principle  declared 
in  a  rejected  instruction  was  in  substance 
jiven  in  the  court's  charge,  the  refusal  to 
allow  such  instruction  was  not  prejudicial. 
-Teale  v.  Southern  Pac.  R.  C,  20  Cal.  App. 
S70.  129  Pac.  949,   956. 

H.  Where  the  court  properly  instructed 
the  jury  upon  all  of  the  material  issues  in- 
Tolved  in  the  case,  it  Is  held  that  there  was 
no  prejudicial  error  in  refusing  instruc- 
Uona,  which  were  either  substantially  em- 
bodied in  the  charse,  or  which  were 
rendered  immaterial  by  the  special  flndinsrs 
of  the  Jury  to  the  contrary,  or  which  called 
for  the  erroneous  assumption  that  the 
motorman  was  merely  a  fellow -servant  of 
the  plaintiff,  and  not  a  vice-principal. — 
OConnell  t.  United  Railroads.  19  Cal.  App. 
3€,  124  Pac.  1022. 

17.    Error  ■  Cured    by   athcr   instractloiis. 

—Although,  in  a  personal  injury  case,  an 
inatniction  as  to  the  measure  of  damagres 
ihoald  properly  adhere  to  the  statutory 
form  declaring  that  a  plaintiff  is  entitled  to 
damages  for  ''detriment  resulting:  after  the 
commencement  thereof  and  certain  to  result 
In  the  future"  (Civil  Code.  §  8288),  the  use 
of  the  phrase  "reasonably  probable"  will 
not  be  considered  erroneous  where  the  In- 
■trnction  ends  with  a  correct  declaration  of 
the  law.— Lonnereran  v.  Stansbury,  164  Cal. 
4M,  lis  Pac  770,  772. 

58.  ■  While,  In  an  action  for  damages  for 
personal  injuries,  an  instruction  that  the 
duty  of  a  master  is  "to  furnish  suitable 
appliances  by  which  the  service  Is  to  be  per- 
formed and  to  keep  them  in  repair  and 
order,  and  to  make  such  provisions  for  the 
safety  of  the  employees  as  will  reasonably 
protect  them  from  the  dangers  incident  to 
their  employment,"  might  be  considered  er- 
roneous if  standing  alone,  since  it  fails  to 
iUte  that  a  master  has  performed  his  duty 
if  be  has  exercised  ordinary  care  and  dill- 
fence  in  securing  proper  appliai^ces,  yet,  if, 
when  taken  in  connection  with  the  other 
initrnctions  given  in  the  case,  there  could 
have  been  no  misunderstanding  of  the  Jury, 
roch  Inatniction  will  not  be  held  erroneous. 
-Lonnergan  v.  Stansbury.  164  Cal.  488,  129 
Pat  770,  772. 

5S.   Where  the  court  improperly  refused 
an  initruction  to  the  effect  that  if  the  Jury 
should   find    that    the    contractor    for    the 
foundation  carelessly   did   the   work    in   an 
QDworlcmanlike    manner,    and    not    in    con- 
formity with    the    specifications,    and    that 
plalntlft  carelessly   failed    properly    to    in- 
»P«ct  or  test  the  work,  and  carelessly  cer- 
tJfted  that  the  work  was  done  properly  and 
a»  specified,  and  that  if  this  negligence  of 
the  plaintiff  caused  damage   to   defendant, 
the  damage  should  be   deducted  from   the 
value  of  the  plaintiflTs  services,  such  error 
IB  Hot  cured '  by   an   instruction    directing 
the  Jury  that  "the  mere  fact  that  some  of 
the  work  was  negligently   done   does    not 
defeat  the  plalntifTs  right  of  compensation 


He  is  still  entitled  to  compensation  for  the 
reasonable  value  of  his  services;  and  in 
determining  such  reasonable  value  of  his 
services,  you  may  take  Into  consideration 
the  actual  amount  of  damages,  if  any,  which 
defendant  has  proved  that  he  had  suflPfered 
by  reason  of  such  negligence."  This  in- 
struction does  not  properly  cover  the  point. 
—Hart  V.  Buckley,  164  Cal.  160,  128  Pac. 
29,  31. 

60.  Same  —  Stating  at  whose  reqaest 
given,  not  error. — In  giving  instructions  to 
the  Jury  the  court  does  not  err  in  prefac- 
ing them  with  a  statement  as  to  the  party 
requesting  them.  The  Jury  must  know  that 
when  adopted  the  instructions  become  those 
of  the  cour^  without  regard  to  their  author- 
ship.— Wilmarth  v.  Pacific  Mutual  Life  Ins. 
Co.,  168  Cal.  636,  143  Pac.  780. 

61.  Brroneons  Instrvetlon  —  Disregarded 
by  Jury — Bffeet  on  appeal. — While  the  Jury 
should  conform  to  the  instructions  of  the 
court  upon  matters  of  law,  if  it  appear  to 
the  appellate  tribunal  that  an  instruction 
was  erroneous,  it  will  not  disregard  a  ver- 
dict contrary  to  the  instruction. — Tousley 
V.  Pacific  Elec.  R.  Co.,  166  Cal.  467,  137 
Pac.  81. 


62.  Bxeeptlons  to  Instrvetlons — Mast  be 
taken  prior  to  the  vetfrement  of  the  Inry 

for  the  consideration  of  the  case  or  they 
will  not  be  considered. — ^Miller  v.  Petrocelll, 
236  Fed.   846. 

6S.  Failvre  to  Instmet— Necessity  for  re- 
quest.— The  failure  of  the  trial  court  to  in- 
struct the  Jury  as  to  what  constituted  a 
preponderance  of  evidence  can  not  be  taken 
advantage  of  on  appeal  by  the  defendant,  in 
the  absence  of  a  request  for  such  an  in- 
struction on  the  trial. — Hardy  v.  Schirmer, 
163  Cal.  272,  124  Pac.  998. 

64.  Failure  to  request  any'  further  or 
more  explicit  Instruct  Ion  in  regard  to  point 
involved  will  prevent  plaintiff  from  com- 
plaining that  it  was  not  given. — Rice  v. 
Whitmore,  74  Cal.  619,  624,  6  Am.  St.  Rep. 
479,  16  Pac.  601;  Nichol  v.  Laumeister,  102 
Cal.  668,  660,  86  Pac.  926. 

66.  Inapplicable  Instruction,  no  evidence 
having  been  introduced  In  relation  to  the 
matter,  properly  refused. — Ward  Land  & 
Stock  Co.  v.  Mapes,  147  Cal.  761.  82  Pac. 
426. 

As  to  abstract,  hypothetical  and  Inappli- 
cable Instructions*  see  par.  13,  this  note.    . 

66.  Inconslatent  or  contradictory  Inntrnc- 
tlons. — Where  in  one  part  of. its  charge  the 
court  in  effect  declared  it  to  be  the  duty 
of  a  railroad  company  to  maintain  sufficient 
light  at  its  stations,  while  in  another  part 
thereof  it  said  that  the  company  waa  re- 
quired to  keep  its  stationp  properly  lighted, 
the  contention  that  the,  court  thus  gave  to 
the  Jury  two  different  standards  of  the  duty 
which  the  company  was  required  to  observe 
in  that  particular  is  devoid  of  merit.  The 
Jury,  as  men  of  intelligence,  and  keeping  In 
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mind  and  conslderlns  the  charge  of  the  — Garlick  v.  Bowers,  66  Cal.  122,  4  Pac. 
court  in  its  entry,  must  be  assumed  to  have 
understood  the  terms,  "properly  ligrhted,'* 
•'sufflciently  llgrhted."  and  "Insufflcient 
ligrht,"  as  used  in  the  court's  chargre.  to 
mean  such  light  or  a  want  thereof  "as  an 
ordinarily  careful  and  prudent  person  in 
•the  same  relation  and  under  the  same  con- 
ditions and  circumstances  would  have  fur- 
nished/*—Teale  V.  Southern  Pac.  R.  Co..  20 
Cal.  App.  570,  129  Pac.  949,  956. 


67.  Inconsistent  instructions  must  be 
plainly  misleading  or  confusing  to  make 
them  prejudicial. — Parkin  v.  Grayson-Owen 
Co.,  25  Cal.  App.  269,  143  Pac.  257. 

68.  Incorrect  iii«tractioiiii  were  properly 
refused.— Sllva  v.  Bair,  141  Cal.  599,  604,  75 
Pac.   162. 

«8.     InstrnctioB — As   to    ^'nlleged    dcfcctii** 

in  action  for  personal  injuries  does  not  con- 
stitute instruction  on  matter  of  fact. — ^An- 
derson V.  Seropian,  147  Cal.  201.  81  Pac. 
521,  527. 

70.  Samc^As    to    form    of    verdict    may 

properly  be  given  and  where  instruction 
was  that  if  jury  found  for  defendant  form 
of  verdict  should  be:  "We,  the  jury,  find 
for  the  defendant,"  and  if  for  plaintiff:  "We. 
the  jury,  find  for  the  plaintiff"  for  recovery 
of    possession    of    premises    first    described 

in    complaint   and   for   the   sum   of   I 

damages,  does  not  amount  to  Instruction  on 
matter  of  fact  in  requiring  jury  to  give 
their  verdict  for  whole  of  premises. — Feliz 
V.  Feliz,  105  Cal.  1,  6,  38  Pac.  521. 

71.  Samc^As  to  force  and  effect  of  evi- 
dence on  question  of  fraudulent  intent  which 
is  made  question  of  fact,  erroneous. — ^Miller 
V.  Stewart.  24  Cal.  602,  604. 

72.  Instruction  on  matter  of  fact  involved 
In  weight  of  evidence,  erroneous. — ^McNeil 
V.  Barney.  51  Cal.  603.  605. 

A»  to  instmctionfl  as  to  preponderance  of 
evidence,  see,  post,  8  2061  and  note. 

As  to  Instructions  as  to*  wclarht  of  evi- 
dence, see,  post,  9  2061  and  note. 

73.  Same — As  to  policy  of  law  in  refer- 
ence  to  any  particular  question  were  prop- 
erly refused,  this. being  a  question  for  court 
and  not  for  the  jury. — Ward  Land  St  Stock 
Co.  V.  Mapes,  14,7  Cal.  747,  82  Pac.  426.  428. 

74.  Same^As  to  what  plaintiff's  claim  Is, 

in  general  terms,  and  not  stating  facts  as 
being  proved,  does  not  invade  province  of 
jury. — Jarman  v.  Rea,  187  Cal.  339,  848,  70 
Pac.  216.  See  Carraher  v.  San  Francisco  B. 
Co.,  81  Cal.  98,  99,  22  Pac.  480. 

75.  Same— Erroneous  In  part  was  prop- 
erly refused. — ^Marrlner  v.  Dennison,  78  Cal. 
202,  216,  20  Pac.  386;  Smith  v.  Richmond. 
19  Cal.  476,  485;  Preston  v.  Keyes,  23  Cal. 
194;  Williamson  v.  Tobey,  86  Cal.  497,  498, 
25  Pac.  65:  Williams  v.  Casebeer.  126  Cal. 
77.  88,  58  Pac.  380. 

76.  Instructions  which  could  not  be  given 
without  modification  were  properly  refused. 
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77.  .  If  party  asks  Instruction  on  abstract 
proposition  he  must  take  risk  of  its  being 
correct  in  all  its  parts  and  where  there  was 
no  testimony  as  to  part  of  facts  on  which 
instruction  was  predicated  its  refusal  is  not 
error. — Thompson  v.  Paige.  16  Cal.  77,  79. 

78.  Same  — Pnliy  covered  by  other  In- 
structions, properly  refused  though  it  was. 
correct. — Fairchlld  v.  California  8.  Co.,  13 
Cal.  699.  605;  Wltherby  ▼.  Thomas,  55  Cal. 
9,  13;  Sharp  v.  Blankenship,  79  Cal.  411,  414, 
21  Pac.  842;  De  Noon  v.  Morrison,  83  Cal. 
163,  166,  23  Pac.  374;  Fox  v.  Stockton  C.  H. 
&  A.  Wks..  83  Cal.  333,  343,  23  Pac.  295; 
Haas  V.  Whittier.  97  Cal.  411,  420.  32  Pac. 
449;  Stevens  v.  San  Francisco  &  N.  P.  R.  Co., 
100  Cal.  554,  568,  85  Pac.  165;  Nichol  v. 
Laumeister.  102  Cal.  658.  660.  36  Pac.  925: 
Merguire  v.  O'Donnell,  103  Cal.  50,  52,  36 
Pac.  1033;  Hlggins  v.  WilliamB.  114  Cal.  176, 
185,  45  Pac.  1041;  Tonini  v.  Cevasco,  114  Cal. 
266.  274,  46  Pac.  103;  Verdelli  ▼.  Gray's 
Harbor  C.  Co..  115  Cal.  517.  628,  47  Pac.  364; 
Estrella  V.  Co.  v.  Butler.  125  Cal.  232.   239. 

57  Pac.  890;  Thomas  v.  Gates.  126  Cal.  1,  7. 

58  Pac.  315;  Silveira  v.  Iverson,  128  Cal.  187, 
191,   60   Pac.   687;   Wahlgreen   v.  Market  St. 

•R.  Co.,  132  Cal.  656,  660.  62  Pac.  308.  64  Pac. 
993;  Cook  v.  Los  Angeles  P.  E.  R.  Co..  134 
Cal.  279,  281.  66  Pac.  306;  In  matter  of 
Keegan,  139  Cal.  123.  127,  72  Pac.  828; 
Trabing  v.  California  N.  &  I.  Co..  6  Cal. 
Unrep.  696.  65  Pac.  478.  479;  Doolin  v.  Omni- 
bus C.  Co..  140  Cal.  369.  873.  78  Pac.  1060; 
Davis  V.  Diamond  C.  A  L.  Co.,  146  Cal.  59, 
79  Pac.  596.  697. 

79.  Instruction  that  plaintiff  is  entitled 
to  no  sympathy  from  jury  was  properly 
refuse'd  in  action  to  recover  money  from  an 
agent  to  whom  It  was  intrusted  to  buy 
mining  stock  on  margin  where  court  did 
tell  them  that  there  are  no  equities  between 
parties  and  their  rights  are  to  be  deter- 
mined by  strict  rules  of  law. — Parker  v. 
Otis.  180  Cal.  322,  332.  92  Am.  St.  Rep.  56, 
62  Pac.  571.  927. 

80.  Same^Bf erely  applying  law  to  hypo- 
fhetlcal  facts  and  submitting  to  jury  ques- 
tion whether  facts  hypothetlcally  stated  are 
true,  is  not  Instruction  as  to  questions  of 
fact,  and  hence  improperly  refused. — Bad- 
deley  v.  Shea,  114  Cal.  1,  6,  66  Am.  St.  Rep. 
56,  33  L.  R.  A.  747,  45  Pac.  990. 

An  to  hypothetical  statement  of  evidence, 

see  brief  38  L.  R.  A.  427. 

81.  In  action  for  personal  injuries  in- 
struction that  there  had  been  considerable 
evidence  as  to  whether  track  was  wet  or 
not.  and  "If  you  find  in  consequence  of  wet 
rails  or  wet  street  that  wheels  of  defend- 
ant's vehicle  slipped,  such  slipping  would 
not  conclusively  repel  any  imputation  of 
negligence,"  not  erroneous  as  violating  con- 
stitutional provision  against  charging  jury 
in  respect  to  matter  of  fact. — Roche  v.  Red- 
Ington.   125  Cal.  174.  176,   57  Pac.  890. 
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tt.  ftiir  —  Tf irf  eomialmlBS  any  r«to  of 
tow,  properly  refused. — ^Hissina  v.  Williams, 
114  Cal  176,  185,  46  Pac.  1041. 

St.    fliwr     On    atatmet    principle    aa    to 
wkIA  tkcre  w«a  mo  erldenee,  erroneous  as 
tending  to  mislead  jury. — People  v.  Juarez, 
18  CaL  S8e,  882;  Thompklns  v.  Mahoney,  88 
Cal.  231,   282:   Mecham   v.   McKay,    37   Cal. 
154,  1«8;  Bowers  v.  Cherokee  Bob,   45  Cal. 
4«.  508;  Perkins  v.  Bckert.  65  Cal.  400,  405; 
Estate  of  Holbert,   67  Cal.  257,  259;  Comp- 
toir  D'Escompte  v.  Dresbach,  78  Cal.  16,  26, 
!•  Pac.  28;  Bstate  of  Carpenter,  94  Cal.  406, 
411,  IS  Pac.   1101;   In   re   Calkins,   112   Cal. 
2)fi,  t05,  44  Pac  577;  Nofsinser  v.  Goldman, 
m  Cal.  609.  618,   56  Pac.  426;  Tompkins  v. 
Montgomery.  128  Cal.  219,  221,  66  Pac.  997; 
Gately  v.  Campbell,  124  Cal.  620,  624,  67  Pac. 
517;  Thomas  ▼.  Gates,  126  Cal.  1,  6,  58  Pao. 
SIS;  Lemasters  v.  Southern  Pac.  Co.,  181  Cal. 
115.  108,  63   Pac.   128;    Cahill   v.   Baird,   138 
CaL  C91.  693,  72  Pac.  842;  Estate  of  Keegan, 
139  CaL  128,  127.  72  Pac.  828;  Jones  v.  Gold- 
trteBros.  Co.,  142  Cal.  888,  886,  77  Pac.  989; 
Meyer  ▼.  Foster,  147  Cal.  166,  81   Pac.   402. 
404;  Ward  L.   &  S.   Co.   v.   Mapes,   147   Cal. 
747.  82  Pac.  426,  428. 

8i  Instruction  based  on  hypothesis  in 
npport  of  which  there  is  no  evidence,  er- 
ror.—Hanks  V.  Nagrlee,  64  Cal.  61,  63,  86  Am. 
Rep.  67. 

tt.  Reference  in  instruction  to  matters 
on  vhich  there  was  no  evidence,  not  erro- 
neous where  instruction  did  not  assume 
existence  of  such  fact  and  statement  did 
not  tend  to  prejudice  defendant. — ^Bosqui  v. 
Sutro  R,  Co..  181  Cal.  890,  401,  68  Pac.  682. 

9L  Same— Om  polat  mot  la  Usiie,  prop- 
erly refused. — Branerer  v.  Chevalier,  9  Cal. 
353,  360;  Conlin  v.  San  Francisco  &  S.  J.  R. 
Co.,  36  Cal.  404,  410;  Marrlner  v.  Dennison, 
71  CaL  202,  214.  20  Pac.  886;  Stevens  v.  San 
Pranciico  &  N.  P.  R.  Co.,  100  Cal.  664,  669, 
II  Pac-  166;  De  Baker  v.  Southern  Cal.  R. 
Co..  106  CaL  267.  286.  46  Am.  St.  Rep.  237. 
3«  Pac.  610;  Nof singer  v.  Goldman,  122  Cal. 
§•9,  617.  66  Pac.  411;  Wahlgreen  v.  Market 
St  R.  Co^  182  Cal.  666.  664,  62  Pac.  308,  64 
Pac.  993:  Cahill  v.  Baird,  188  Cal.  691,  698, 
73  Pac.  342;  Sllva  v.  Bair,  141  CaL  599,  604, 
75  Pac.  162. 

87.  Refusal  of  instruction  enunciating 
doctrine  of  caveat  emptor  proper  where  it 
hu  no  application  to  case. — ^Merguire  v. 
ODonnell.  108  CaL  60,  62,  86  Pac.  1083. 

Mk  Saaic  — Om  qwestlOMi  of  fact  were 
properly  refused,  it  beinflr  invasion  of  the 
prerogative  of  the  jury. — Estrella  V.  Co,  v. 
BuUer.  126  Cal.  282,  239,  67  Pac.  980. 

As  to  «ireetto«  of  ver41et»  see  pars.  47-62, 
this  note. 

As  to  taatr«etl«iis  sui  to  reeeptioa  of  oral 
ai»i— toa  wt  parties,  see,  post,  8  8061  and 
note. 


Aa  to  liUBtMic^ons  on  evideaee  aa  lavad- 
inr  province  oi^Sp^t^'t  see  note  14  Am.  St. 

Rep.  36.  •'  '    .*. 

As'  to  lastmctloas.'^n  what  haa  been 
proved,  see  note  71  An)t"Oec.  348. 

A«  to  Instmctlons  tkk^'Jory  Is  bound  by 
rules  of  evidence,  see,  podt's  20^1  and  note. 

As  to  Instruetlons  tkat  witnesi^  false  In 
one  part  of  Ida  testimony  U  td'br'diStrusted 
In  others,  see,  post,  §  2061  and  ne\%*',-. 

Am  to  Jury  as  Judses  of  law  and  fa^»  see 
note  42  Am.  St.  Rep.   290.  '.••'/ 

As  to  rlrkt  of  court  to  express  opinion*  ^\ 
controverted  facts,  see  note  39  Am.  Dfee.  ^ 
667. 

Aa  to  rUrht  to  Instructloas  on  part  of  evi- 
dence, see  note  89  Am.  Dec.  656. 

89.*  Instruction  that  if  before  the  com- 
mencement of  action  plaintiff  with  consent 
of  his  brother  wrote  across  back  of  note 
firm  name  with  intent  to  asslern  same  to 
himself  and  this  constituted  sufficient  as- 
sigrnment  and  indorsement  of  note,  did  not 
take  from  jury  question  as  to  whether 
note  was  In  fact  assigrned  and  delivered  to 
plaintiff  but  merely  stated  law  applicable 
to  facts  proved. — ^Liow  v.  Warden,  77  CaL  94, 
96.  19  Pac.  236. 

90.  Same — Same^AssumlUK  a  fact  as  to 
which  there  was  no  evidence  was  erroneous 
as  invading:  province  of  jury. — Preston  v. 
Keys,  23  CaL  193,  195;  Caldwell  v.  Center.  30 
Cal.  539,  544,  89  Am.  Dec.  131;  Crawford  v. 
Roberts,  50  CaL  235,  242;  VuUicevich  v.  Skin- 
ner, 77  CaL  239,  241,  19  Pac.  424;  Dean  v. 
Ross,  105  CaL  227,  230,  38  Pac.  912;  Williams 
V.  Casebeer,  126  CaL  77,  88,  58  Pac.  380; 
Roche  V.  Baldwin,  135  CaL  522,  528,  65  Pac. 
459,  67  Pac.  903;  Estate  of  Keegran,  139  CaL 
123,  127,  72  Pac.  828. 

As  to  assumption  by  Judge   as  to   facts, 

see  par.  19,  this  note. 

91.  Instruction  assuming:  fact  to  be  true 
and  then  submitting:  question  to  jury  as  to 
whether  such  fact  were  true  or  not,  erro- 
neous.— Cahoon  v.  Marshall,  25  CaL  197,  200. 

92.  Instruction  as  to  account  stated  be- 
tween parties,  properly  refused  where  evi- 
dence shows  that  plaintiff  did  not  consent 
to  account  rendered  by  defendant. — ^Ah 
Tons  V.  Earle  F,  Co.,  112  Cal.  679,  682,  45 
Pac.  7. 


Same— 4Same — Assumlnir  facts  favor- 
able to  appellant  can  not  be  complained  of 
by  him.— Hill  v.  Pinig:an,  77  CaL  267,  278,  11 
Am.  St.  Rep.  279,  19  Pac  494. 

84.  Same-»Same— AsBumlns  fact  which 
was  not  productive  of  Injury  was  not  error. 
— Bradley  v.  Lioe,  88  CaL  862,  367. 

PS.  Same  —  Same  ^  "Where  there  was  no 
conflict  In  evidence  as  to  such  fact,  instruc- 
tion assuming  fact  nor  erroneous. — ^De 
Baker  v.  Southern  CaL  R.  Co.,  106  CaL  257, 
286,  46  Am.  St.  Rep.  237,  39  Pac.  610. 

96i.  Same  Stating  testimony  as  ''tending 
to  prove**  matter  not  erroneous  as  Instruc- 
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t!on   of   fact. — ^Morris   v.»fa[chmB.Ti,   68   CaK 
109,  113,  8  Pac.  799.     S%^J?ipi\e  v.  Vasquez, 
49  Cal.   660;  People  y^Vefsry,  66  Cal.  568.  4 
Pac.  572.  .  '.     •. 

»r.  Same — TftMd'  from  Juiy  priaelpal 
Issue  of  fact  l*j  case,  erroneous. — Lievltzky 
V.  Cannlngr,>  38  Cal.  299,  306.  See  People  v. 
Kingr,  27^Cai:*607,  513,  87  Am.  Dec.  96;  Per- 
kins y..'£:Lt[ert,  56  Cal.  400,  404. 

98..'.U,U  only  where  fact  is  admitted,  or 

there-  ifli  no  shadow  of  conflict  of  evidence 

w'ah.  rfespect  to  it,  court  Is  justified  in  tak- 

^•'ipg/such  fact  from  consideration  of  Jury. — 

,     tfeam  v.  Ross,  106  Cal.  227,  231,  38  Pac.  912. 

*.   ^ee  People  v.  Phillips,  70  Cal,  61,  68,  11  Pac. 

'493. 

W,  Same— That  If  Jnry  amd  by  preponder- 
aacc  of  OTtdeaee  that  certain  eanmerated 
facts  existed,  they  should  find  for  plaintiff, 
but  If  plaintiff  failed  to  prove  any  of  such 
facts  verdict  should  be  for  defendant,  not 
improper  as  beins  chargred  In  respect  to 
matters  of  fact  where  enumerated  facts 
were  within  issues  and  as  to  which  evidence 
had  been  given,  no  reference  being  made  to 
evidence  as  sustaining  or  tending  to  sus- 
tain any  fact. — Ryan  v.  Los  Angeles  I.  &  C. 
S.  Co..  112  Cal.  244.  254,  32  L.  R.  A.  624,  44 
Pac.  471. 

100.  Instruction  that  "if  you  are  satis- 
fied this  testimony  is  true  you  can  find  ver- 
dict in  favor  of  defendant,  if  not,  you  will 
find  for  tfuch  damages  as  you  think  proper 
to  allow,"  leaves  it  sufficiently  plain  to  jury 
that  they  were  exclusive  judges  of  fact,  as 
required  by  this  section. — Gately  y.  Camp- 
bell, 124  Cal.  520,  623,  67  Pac.  667.  See  Jones 
V.  Chalfant,  3  Cal.  Unrep.  585,  31  Pac.  257. 

101.  Saaie— Where  there  is  no  conflict  in 
evidence  as  to  fact  referred  to  Instruction 
on  facts  is  not  erroneous. — Watson  v.  Da- 
mon, 54  Cal.  278,  279. 

As  to  direction  of  verdict,  see  pars.  47-62, 
this  note. 


102.  Same—Which  conld  not  have  aided 
Jnry  and  might  have  misled  them,  properly 
refused. — Estrella  V.  Co.  v.  Butler.  125  Cal. 
232,  239,  57  Pac.  980. 

lOS,  Invasion  of  province  of  Jury. — Where 
the  evidence  is  conflicting  as  to  whether 
the  master  furnished  appliances  to  lash  the 
poles.  It  was  error  to  Instruct  the  Jury  in 
an  action  for  negligence  that  the  sending 
of  the  poles  Into  the  mine  unlashed  con- 
stituted negligence  per  se  on  the  part  of 
the  defendant.  Such  instruction  assumed 
the  determination  of  the  very  question  at 
issue. — ^Manning  v.  App  Consol.  Gold  MIn. 
Co.,  149  Cal.  39.  84  Pac.  657. 

104.  Irrelevant  instructions  are  not  er- 
roneous unless  it  appears  that  they  have 
tended  to  mislead  jury. — George  v.  Los  An- 
geles R.  Co.,  126  Cal.  357.  361,  77  Am.  St. 
Rep.  184,  46  L.  R.  A.  829,  68  Pac.  819. 

As  to  Instmction  ns  to  point  not  In  issne» 

see  pars.  86,  87,  this  note. 
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lOK,     Jury      is      bonnd      by      instructions 

Whether  correct  or  not. — ^Loveland  v.  Gard- 
ner. 79  Cal.  317,  321,  4  I*  R.  A.  396.  21  Pac. 
766.  See  Emerson  v.  County  of  Santa  Clara, 
40  Cal*  543;  Sappenfleld  v.  Main  St  &  A.  P. 
R.  Co.,  91  Cal.  48,  59,  27  Pac.  590. 

As  to  whether  Jnry  is  hound  by  erroneons 
instructions,  see  note  20  Am.   Dec.   184. 

106.  Instructions  are  law  of  case  so  far 
as  jurors  are  concerned,  and  they  are  bound 
to  follow  them  whether  they  deemed  them 
correct  or  not— Lind  v.  Closs.  88  Cal.  6,  11, 
26  Pac  972. 

107.  Misleading  and  erroneous  instruc- 
tion Is  properly  refused. — ^Low  v.  Warden, 
77  Cal.  9i,  99.  19  Pac.  236. 

108.  Instruction  as  to  warranty  where 
the  evidence  tended  to  show  much  broader 
and  particular  warranty  was  properly  re- 
fused as  granting  it  would  have  tended  to 
confuse  and  mislead  Jury  by  diverUng  their 
attention  from  other  evidence  in  case- 
Fox  V.  Stockton  C.  H.  &  A.  W..  83  Cal.  333 
343.  23  Pac.  296. 

100.  Same^Mere  inadvertenee  in  use  of 
^piaintiiF'  instead  of  Maeeedent**  which 
could  not  have  misled  jury,  was  not  preju- 
dicial error.— O'Callaghan  v.  Bode,  84  Cal. 
489,  497,  24  Pac.  269. 

IKK  Same — Use  of  word  '^testimony'*  in- 
stead of  ''evidence'*  in  instruction  on  pre- 
ponderance of  evidence  Is  not  so  mislead- 
ing as  to  be  reversible  error. — ^Mann  v.  Hlg- 
gins,  83  Cal.  66,  69,  23  Pac.  206. 

111.  Modiiication  of  instruction  by  court 

so  as  to  correctly  state  law.  Is  proper.— 
Nichol  V.  Laumelster,  102  Cal.  668,  660,  36 
Pac.  925.  See  Boyce  v.  California  S.  Co..  26 
Cal.  460.  470;  King  v.  Davis,  34  Cal.  100, 
108. 

As    to    modlllcntion    of    instructions,    see 

note  50  Am.  Dec.  419. 

112.  Modification  of  instruction  by  court 
offered  by  defendant  can  not  be  objected  to 
by  him  where  Instruction  itself  was  not 
proper.— Harington  v.  Los  Angeles  R.  Co. 
140  Cal.  514,  527,  98  Am.  St  Rep.  85.  74  Pac! 
16. 

113.  Modifying  instruction  beginning  "if 
you  find  from  evidence"  followed  by  clause 
"and  from  your  general  knowledge."  taken  1 
in  consideration  of  evidence  by  striking  out 
this  latter  clause,  is  not  error,  as  jury  took 
Into  consideration  their  knowledge  whether 
instructed  to  do  so  or  not. — Baker  v    Bor- 
ello,  136  Cal.  160,  167,  68  Pac.  591,  following, 
doctrine  In  Beverldge  v.  Lewis,  137  Cal.  619  1 
92  Am.  St.  Rep.  188,  59  L.  R.  A.  681,  67  Pac'  • 
1040,  70  Pac.  1083.     See  Cederberg  v.  Robl-  ' 
son.  100  Cal.  93,  34  Pac.  626;  Butler  v.  Ash- ^ 
worth.  102  Cal.  663,  36  Pac.  922.  i 

114.     Namlns     witnesses     in     instruction 

would  not  harm  party  where  no  other  wit- 
nesses but  those  named  testified  on  subject 
and    no    evidence    was    introduced    to    con- 
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trtnr.— Dyas  v.  Southern  Pac.  Co.,  140  Cal. 
M,  SOS,  7t  Pac.  972. 

llft»  0»lml*at  In  one  Inatmctlon-^Inclii- 
■In  tai  another— -Elleet  of^ — ^The  fact  that 
particular  Instructions  omit  matters  pre- 
sented in  others  Is  not  error,  for  no  one  in- 
itmcUon  can  declare  all  the  law. — Slaugrhter 
T.  Goldberg,  Bowen  &  Co.,  26  CcU.  App.  818, 
147  Pac  »0. 

lie  Pnctlce  of  leading  down  case  wltk 
nss7  Instractlons,  disapproved. — In  matter 
of  Keltbley.  134  Cal.  9,  18,  66  Pac.  6. 

117.    Prcsnniptton  of  knowledse— Instme- 

tiM  ss  ter— Presumption  of  knowledse,  by 
u  ordinary  man,  of  the  powers,  dansers, 
tod  potentialities  of  electricity  and  electric 
power,  in  an  action  for  negrliff^nce  arising 
from  the  use  thereof,  held  not  only  opposed 
to  the  facts,  but  to  be  an  Invasion  of  the 
proTlnce  of  the  Jury,  and  prejudicially  erro- 
oeoaa.— Foley  v.  Northern  Cal.  Power  Co., 
14  CaL  App.  412,  112  Pac.  467. 

118b  Qnotlns  from  the  dedafons  of  eonrtn 
Is  ether  canscs  Is  not  error,  provided  quota- 
tions correctly  state  law. — Cousins  v.  Part- 
ridge. 71  Cal.  224,  227,  21  Pac.  746;  In  re 
Spencer,  96  CaL  448,  464.  81  Pac.  468.  See 
People  V.  McNabb.  79  CaL  419,  420,  21  Pac 
Ml;  Etehepare  v.  Affuirre,  91  CaL  288,  294, 
XSAm.  St  Rep.  180,  27  Pac  668. 

Uti  RefwHil  of  fnirtractlon  permitting 
Jv7  te  tnd  for  ^renter  sum  than  demanded 
hi  cMipialBt  was  proper  where  amendment 
of  the  complaint  had  been  conditionally 
panted  and  plaintiff  had  refused  to  comply 
with  condition. — ^Wlse  v.  "Wakefield,  118  Cal. 
m,  111,  60  Pac.  810. 

121.  Rcfnaal  to  nae  precise  lanmaase  eon- 
talsei  la  re«nested  Inatmctlons,  not  error 
vhere  law  substantially  given  in  instruc- 
Uona.— Clark  v.  Bennett,  128  CaL  276.  281. 
K  Pac  908;  Cook  v.  Los  Ansreles  &  P.  E. 
Co.,  1S4  Cal.  279,  281,  66  Pac.  806. 

lit  It  Is  not  material  that  Instruction 
riven  is  not  in  as  accurate  and  precise 
lansnage  as  that  asked  where  it  Is  substan- 
tltllr  name. — ^Kahn  v.  Triest-Rosenberg:  C. 
Co..  Ill  CaL  840,  849,  78  Pac  164. 

12&  Repetition  of  Instmetlon^ — ^The  bet- 
ter coarse  is  for  the  court  to  srlve  a  pro- 
Powd  instruction  where  there  is  no  valid 
<>hJectlon  to  it;  but  where  the  substance  of 
an  loftruction  refused  is  fairly  embraced 
tod  expressed  in  those  sriven  no  injury  is 
P>'«tQmed  to  have  resulted. — ^Waniorek  v. 
^'nlted  Railroads,  17  CaL  App.  128,  118  Pac 

US.  1U«nested  tsatraetlon  —  Already 
••vcTCi  by  instructions  as  sriven  is  prop- 
erly refused. — ^Hayes  v.  Western  Fuel  Qp., 
II  Cal  App.  684,  127  Pac  618. 

Ae  te  taty  of  eonrt,  see  pars.  64-66.  this 
tote. 


U^   iasM-i- Improperly    vefnacd^I 
'tawUir-Ia  an  action  by  an  architect  for 


the  reasonable  value  of  his  services,  an  in- 
struction to  the  effect  that  if  the  Jury 
should  find  that  the  contractor  for  the 
foundation  carelessly  did  the  work  in  an 
unworkmanlike  manner,  and  not  In  con- 
formity with  the  specifications,  and  that 
plaintiff  carelessly  failed  properly  to  Inspect 
or  test  the  work,  and  carelessly  certified 
that  the  work  was  done  properly  and  as 
specified,  and  that  this  negrll^ence  of  the 
plaintiff  caused  damaere  to  defendant,  the 
damage  should  be  deducted  from  the  value 
of  the  plaintiff's  services,  was  Improperly 
refused. — ^Hart  v.  Buckley,  164  CaL  160,  128 
Pac.  29.  30. 

126.  •  The  introduction  of  contradictory 
evidence  would  merely  raise  a  question  of 
fact  to  be  submitted  to  the  Jury.  It  would 
not  authorize  the  court  to  refuse  the  in- 
struction.— ^Hart  V.  Buckley,  164  Cal.  160, 
128   Pac.   29,   31. 

Ud.  Snnee^-Pnrt  wrongr* — Where  an  in- 
struction is  so  framed  as  to  be  inseverable 
as  to  its  parts,  it  Is  properly  refused,  al- 
thougrh,  if  severed,  a  portion  may  have  been 
properly  given. — Ward  Land  &  S.  Co.  v. 
Mapes,  147  CaL  747,  762,  $2  Pac.  426. 

127.  Snnee^Properly    refnsed    when. — An 

Instruction  that  "you  have  a  right  to  disre- 
gard entirely  the  testimony  of  any  wit- 
ness whom  you  believe  to  have  wilfully 
testified  falsely,"  is  properly  refused,  as 
falling  to  use  the  necessary  qualifying 
words  "in  a  material  matter." — People  v. 
Ford,  25  Cal.  App.  888,  143  Pac.  1076. 

126,  Rnle  of  ordinary  pmdence^Instme- 
tlon  as  to« — An  instruction  as  to  rule  of 
ordinary  prudence  and  reasonable  appre- 
liension  in  contributory  negligence,  held  not 
to  be  covered  by  other  general  instructions 
as  to  contributory  negligence  in  the  ab- 
stract, or  as  to  effect  of  all  the  conditions 
and  circumstances  upon  the  mind  of  a  pru- 
dent and  reasonable  person,  or  as  to  de- 
fendant's theory  of  the  case. — Wanlorek  v. 
United  Railroads,  17  Cal.  App.  129,  118  Pac. 
947. 

ISS.  Speelal  Inatrvetlons. — It  Is  not  re- 
versible error  to  refuse  a  requested  instruc- 
tion that  is  not  applicable  to  the  evidence 
or  that  presents  an  erroneous  theory  of  the 
case.-*— Shelton  v.  Michael,  81  Cal.  App.  328, 
160  Pac.  678. 

ISO.  Teat  of  Tldona  Inatrvctton  —  Moat 
be  misleading. — rThe  test  of  an  instruction 
la  not  whether  it  is  erroneous,  but  whether 
it  is  misleading. — Briggs  v.  Hall,  20  CaL 
App.  872,  129  Pac  288,  289. 

181.  If  Instructions,  correct  as  abstract 
propositions,  may  have  misled  the  Jury,  a 
new  trial  may  be  en^ailted. — Briggs  v.  Hall, 
20  CaL  App.  872,  129  Pac  288,  289. 

1S2.  Verbose  Instraetton.^ — Where  all  in- 
structions taken  together  correctly  gave 
law  subject  to  Jury,  appellants  are  not  prej- 
udiced by  verbose  Instruction. — In  matter  of 
Black,  182  CaL  392,  896.  64  Pac  696. 
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§  609.  SPECIAL  INSTBUCTIONS.  Where  either  party  asks  special  instruc- 
tions to  be  given  to  the  jury,  the  court  must  either  give  such  instruction,  as 
requested,  or  refuse  to  do  so,  or  give  the  instruction  with  a  modification,  in  such 
manner  that  it  may  distinctly  appear  what  instructions  were  given  in  whole  or 

in  part. 

^  History:    Enacted  March  11,  1872. 


1.  iBBtrnctloB*  reqnented  by  party— Ree- 
ord  •honld  skow  factM. — It  is  important  for 
the  record  to  show  whether  or  not  instruc- 
tions complained  of  were  given  at  the  re- 
quest of  the  p^rty  complain infft  a>nd  this 
should  be  made  clear  by  the  Judffe  at  the 
time  the  instruction  is  riven,  under  the 
provisions  of  the  above  section;  In  default 
of  such  explanation  a  party  complainins  of 


such  an  Instruction  may  find  the  objections 
precluded  in  favor  of  the  rule  respecting 
the  presumption  as  to  the  regularity  of  the 
proceedings  of  the  trial  court. — Sutter 
Butte  Canal  Co.  v.  American  Rice  &  Al- 
falfa  Co.»  182  Cal.  649.  182  Pac.  277.  follow- 
ing the  doctrine  in  Gray  ▼.  Eschen,  126  CaL 
6,  67  Pac.  664. 


§  610.  VIEW  BY  JTTBY  OF  THX  PREMISES.  When,  in  the  opinion  of  the 
court,  it  is  proper  for  the  jury  to  have  a  view  of  the  property  which  is  the  sub- 
ject of  litigation,  or  of  the  place  in  which  any  material  fact  occurred,  it  may 
order  them  to  be  conducted,  in  a  body,  under  the  charge  of  an  officer,  to  the 
place,  which  shall  be  shown  to  them  by  some  person  appointed  by  the  court  for 
that  purpose.  While  the  jury  are  thus  absent,  no  person,  other  than  the  person 
so  appointed,  shall  speak  to  them  on  any  subject  connected  with  the  trial. 

History:    Enacted  March  11,  1872. 


TIEW  BY  JTJEY. 

1.  Purpose  of  statute— Not  to  eonTert  jurors 

into  silent  witnesses. 

2.  Result  of  examination  of  land — Can  not  be 

taken  into  consideration. 

3.  View  of  premises — Change  in  condition. 

4.  Same — ^Discretion  of  trial  court. 

5.  Same — Exercise  of  power  of  trial  court  to 

permit. 
0.  Same— Personal  injury  case — ^Discretion  of 

court. 
7.  View  of  other  property. 

1.  Pvrpose  of  stn tut e^Not  to  coavert 
Jnrom    iato    allent    wltneaoeo    who    act    on 

their  own  inspection  of  land  viewed,  but 
only  to  enable  them  more  clearly  to  under- 
stand and  apply  the  evidence. — Wright  ▼. 
Carpenter,  49  Cal.  607,  609. 

2.  Reiiiilt  of  examination  of  land—Can 
not  be  taken  Into  eonalderatlon  by  jury  as 
independent  evidence  in  the  case. — Wright 
V.  Carpenter,  60  Cal.  566,  667;  Wright  v. 
Carpenter,  49  Cal.  607,  609. 

8.  View  of  premise*-— Chanire  !■>  condi- 
tion.— After  the  jury  in  a  homicide  case, 
pursuant  to  a  request  joined  in  by  the  de- 
fendant, has  viewed  the  premises  where  the 
crime  was  committed,  the  prosecution  may 
be  allowed  to  account  for  any  change  In 
their  condition,  between  their  state  as 
shown  by  the  evidence  and  their  appearance 
at  the  time  the  jury  inspected  them. — Peo- 
ple y.  Cramley,  28  Cal.  App.  S40,  138  Pac. 
JtS. 

4»     9aaM«— DIeeretlon  of  trial  court. — The 


statute  vests  in  the  trial  court  a  discre- 
tion of  allowing  or  disallowing  a  ''view  of 
the  premises,"  or  other  physical  objects 
relevant  to  the  case,  which  it  is  impracti- 
cable to  bring  into  court,  and  the  burden  on 
appeal  is  upon  the  party  moving  to  permit 
such  view  to  show  that  the  denial  thereof 
is  an  abuse  of  such  discretion. — People  v. 
Sampo,  17  Cal.  App.  161,  118  Pac.  967. 

5.  Same  ^  Exercise  of  power  of  trial 
court  to  permit. — The  power  vested  in  trial 
courts  by  this  section  is  one  that  should  be 
exercised,  if  at  all,  with  great  caution  and 
circumspection,  lest  more  harm  than  good 
result  by  thus  receiving  evidence  out  of  the 
courtroom  or  perhaps  on  the  public  street. — 
People  V.  Sampo,  17  Cal.  App.  161,  118  Pac. 
967. 

9.  Same— Personal  Injury  case^Dlscre- 
tlon  of  court. — In  an  action  for  damages  for 
the  death  of  an  employee  alleged  to  have 
been  caused  by  the  negligence  of  the  de- 
fendant where  an  application  was  made  by 
the  defendant  to  have  the  Jury  visit  the 
scene  of  the  accident,  which  application  was 
refused,  an  appellate  court  can  not  say  that 
such  refusal  was  error,  because  under  the 
provisions  of  the  above  section  a  view  by 
the  jury  Is  committed  to  the  discretion  of 
the  trial  court,  and  Its  decision  in  the  ntat- 
ter  can  not  be  disturbed  on  appeal  except 
for  an  abuse-  of  the  courts  discretion.— 
Brown  v.  Lemon  Co.  Ditch  Co.,  36  CaL  App. 
94,  171  Pac.  706. 

7.  View  of  other  property  than  that 
which  is  in  litigation  is  not  authorisetd*— 
Wright  v.  Carpenter,  60  Cal.  666,  667. 
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§  611.  ADMONITION  WHEN  JURY  PERMITTED  TO  SEPARATE.  If  the 
jury  are  permitted  to  separate,  either  during  the  trial  or  after  the  case  is 
submitted  to  them,  they  shall  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  with,  or  suflfer  themselves  to  be  addressed  by  any  other  person, 
on  any  subject  of  the  trial,  and  that  it  is  their  duty  not  to  form  or  express  an 
opinion  thereon  until  the  case  is  finally  submitted  to  them. 

History:    Enacted  March  11,  1872. 

§612.  JURY  MAY  TAKE  WITH  THEM  CERTAIN  PAPERS.  Upon  retir- 
ing for  deliberation  the  jury  may  take  with  them  all  papers  which  have  been 
received  as  evidence  in  the  cause,  except  depositions,  or  copies  of  such  papers 
as  ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the  person  having 
them  in  possession ;  and  they  may  also  take  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves  or  any  of  them,  but  none 
taken  by  any  other  person. 

History:  Enacted  March  11»  1872,  re-enactment  of  S  167  of  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  146,  held  unconstitutional,  see  history,  $  5  ante. 

PAPEBS  THAT  MAY  BE  TAKEN  TO 

JUBY-BOOM. 

1.  Construed  —  Papers   received   in  evi- 

dence. 

2.  flbme— Discretion  of  court. 

3.  Claim  as  presented  to  administrator. 

4^5.  Exhibits — Taking  to  jury-room. 

6,7.  Instructions    to    jury  —  In    writing  — 
Sending  to  jury-room. 

8.  Notes  put  in  evidence. 

9.  Papers  in  evidence,  only. 

10,11.  Pleadings— Practice    of    allowing— To 
be  taken  to  jury-room. 

12.  Sworn  statement   of  plaintiff — As   to 


his  losses. 


1.  C— twici  Papewi  '^cccired  In  evl- 
dl>»gc  ta  wt*  which  seem  to  imply  that  pa- 
pers ^rere  not  received  in  evidence  should 
not  go  to  Jury  on  their  retirement. — Powley 
r.  Swensen.  146  Cal.  471,  483,  80  Pac.  722. 

2l  Same  — -  IMscretloB  of  court. — Permit- 
tins  jury  to  take  papers  to  jury-room  is 
matter  of  discretion  with  trial  court. — Mc- 
Lean  ▼.  Crow,  88  Cal.  644,  648,  26  Pac.  596. 

a.     Claim   aa    presented    to   admlalstrator 

and  on  which  suit  was  based  was  properly 
permitted  to  be  taken  to  jury-room  by  jury 
where  besides  constituting  portion  of  com- 
plaint It  was  paper  which  had  been  received 
tn  evidence. — McLean  v.  Crow,  88  Cal.  644, 
64S.   26  Pac  596. 

4.  BxU%lt»— Taking  to  Jnrr-r<M»m.^ — ^The 
above  section  and  section  1187  of  Penal 
Code  are  almost  identical.  There  is  noth- 
ing In  either  of  these  sections  which  limits 
the  discretionary  power  of  the  court  to  al- 
lo^r  exhibits  to  the  jury-room;  e.  g.,  an 
overcoat,  a  revolver,  and  a  piece  of  floorinff 
nsed    la  evidence.     The  court  may   permit 


the  jury  to  talce  such  exhibits  to  the  jury- 
room  with  them  and  use  in  their  delibera- 
tions any  exhibit,  where  the  circumstances 
call  for  it. — ^People  v.  Barrett,  22  Cal.  780, 
786,  136  Pac.  620,  following  Higrgrins  v.  Los 
Angeles  Gas  &  Blec.  Corp.,  169  Cal.  661,  84 
L.  R.  A.  (N.  S.)  717,  116  Pac.  313. 

6.  The  taking  of  exhibits  by  the  jury 
with  them  to  the  Jury-room  to  use  in  their 
deliberations  Is  not  erroneous. — People  v. 
Barrett,  22  Cal.  App.  780,  136  Pac.  620. 

d.  Instractlons  to  Jnry-^In  writing-^ 
Sendins^  to  jary-room< — There  Is  no  law  ex- 
pressly authorizing  the  court  to  send  the 
written  instructions  to  the  jury-room  in 
civil  cases,  the  above  statute  speciflcally 
states  what  papers  or  documents  may  or 
may  not  be  taken  to  the  jury-room  by  the 
jury  but  it  does  not  say  that  the  Instruc- 
tions given  may  be  so  taken,  nor  does  it 
say  that  they  may  not  be  taken  by  the 
Jury;  hence  it  can  not  be  said  that  preju- 
dices resulted  to  either  party  from  the  fact 
that  after  the  jury  had  retired  and  deliber- 
ated, on  the  request  from  the  jury,  without 
directly  Informing  complaint,  the  court 
sent  the  written  instructions  to  the  jury- 
room,  and  the  fact  that  the  jurors  were 
thus  given  an  opportunity  to  read  and  did 
read  the  instructions  which  had  been  read 
to  them  by  the  court. — Fererira  v.  SUvey, 
88  Cal.  App.  846,  176  Pac.  871. 

7.  The  court  conceded  that  the  manner 
in  which  the  written  instructions  were 
given  to  the  jury  was  irregular  but  held 
that  it  was  an  irregularity  from  which  in- 
jury will  not  be  presumed,  under  the  provi- 
sions of  section  4%  of  Article  VI,  of  the 
constitution. — Fererira  v.  Silvey,  88  CaL 
App.  346,  176  Pac.  371,  applying  the  doctrine 
in  Vallejo  &  N.  R.  Co.  v.  Reed  Orchard  Co., 
169  Cal.  646,  147  Pac.  288. 
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&  Note*  put  Im  eTidcBce,  one  of  which 
was  offered  separately  from  deposition  and 
all  of  which  were  fflued  to  deposition,  were 
not  parts  of  deposition  so  as  to  be  evidence, 
and  hence  render  It  error  to  permit  jury  to 
take  them  to  Jury-room. — Cockrlll  ▼.  Hall, 
76  Cal.  192,  196,  18  Pac.  818. 

9.  Papers  In  eTideace,  oaly*  under  the 
authority  of  this  section,  be  used  by  juries 
in  their  deliberations. — ^Hlffsrins  v.  Lios  An- 
geles Qas  &  dec  Corp.  169  Cal.  661,  666, 
115  Pac.  818. 

to,  Ple«dIsK»— Pmetlee  off  allowtmv  to  be 
taken  to  |vry-room  is  not  safe  one,  but 
where  no  prejudice  or  Injury  was  caused  it 
is  not  srround  for  reversal. — Powley  v. 
Swensen,  146  Cal.  471,  481,  80  Pac.  722. 


11.  Refusal  to  permit  pleadings  to  be 
taken  to  jury-room  was  not  error  because 
such  pleadiners  contained  admissions  on  part 
of  plaintiff,  for  if  defendant  was  entitled  to 
have  admissions  considered  by  jury  he 
should  have  requested  court  to  have  given 
instruction  to  jury  setting  forth  facts  so  ad- 
mitted, and  it  would  be  vicious  practice  to 
permit  jury  to  determine  as  to  what  matters 
were  admitted  and  what  were  not. — Spauld- 
ins  V.  Saltiel,  18  Colo.  86,  81  Pac.  486. 

12.  Swora  statement  of  plalntMt— As  to 
bis  loaoes  and  certificate  of  justice  of  peace 
are  documentary  evidence  within  meaning 
of  this  section  in  action  on  insurance  policy 
and  hence  jury  was  properly  allowed  to 
take  them  to  jury-room. — Clark  v.  Phoenix 
Ins.  Co.,  86  Cal.  168.  176. 


§613.  DELIBERATION  OF  JURY,  HOW  CONDUCTED.  When  the  case  is 
finally  submitted  to  the  jury,  they  may  decide  in  court  or  retire  for  delibera- 
tion ;  if  they  retire,  they  must  be  kept  together,  in  some  convenient  place,  under 
charge  of  an  officer,  until  at  least  three  fourths  of  them  agree  upon  a  verdict 
or  are  discharged  by  the  court.  Unless  by  order  of  the  court,  the  officer  having 
them  under  his  charge  must  not  suffer  any  communication  to  be  made  to  them, 
or  make  any  himself,  except  to  ask  them  if  they  or  three  fourths  of  them  are 
agreed  upon  a  verdict,  and  he  must  not,  before  the  verdict  is  rendered,  com- 
municate to  any  person  the  state  of  their  deliberations,  or  the  verdict  agreed 

upon. 

History:  Enacted  March  11,  1872,  founded  upon  (  166  of  Practice 
Act;  amendment  approved  March  10,  1880,  Code  AmdU.  1880  (C.  C. 
P.  pt),  p.  10. 


1.  Special  oath  to  olilcer— Not  required 
to  be  admlatotered  when  the  jury  Is  placed 
In  his  charere. — Boreham  v.  Byrne,  83  Cal. 
23,  29.  28  Pac.  212. 

As  to  d^llberattoas  of  Jory  la  erlmlaal 
prosecntloa,  see  Kerr's  Cyc.  Pen.  Code,  2d 
ed.,  5  1128  and  note. 

A*  to  detenalaatloa  of  verdict  by  reaort 
■to*  ehaace  aa  sronad  for  aew  'trial,  see,  post, 
S  667  and  note. 


Aa  to  misconduct  of  Jary  as  sronad  for 
aew  trial,  see.  post.  8  657  and  note. 

As  to  separatloB  of  Jury,  see  notes  16  Am. 
Dec.  839,  31  Am.  Dec.  676.  86  Am.  Dec.  268, 
43  Am.  Dec.  76. 

As  to  aeparatlOB  of  Jnrora  la  criminal 
proaecvtioa,  see  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,  51121  and  note. 


§  614.    HAY  GOME  INTO  COURT  FOR  FURTHER  INSTRUCTIONS.  After 

the  jury  have  retired  for  deliberation,  if  there  be  a  disagreement  between  them 

as  to  any  part  of  the  testimony,  or  if  they  desire  to  be  informed  of  any  point  of 

law  arising  in  the  cause,  they  may  require  the  officer  to  conduct  them  into 

court.    Upon  their  being  brought  into  court,  the  information  required  must  be 

given  in  the  presence  of,  or  after  notice  to,  the  parties  or  counsel. 

-     History:     Enacted  March  11,  1872,  re-enactment  of  §  168  of  Practice 
Act 

FTJBTHEE  INSTRUCTIONS  TO  JURY. 

1,  Allowing  jury  to  receive  further  instrue- 

tioDB  —  In   absence  of  parties  or   their 

connsel. 
2^  Refusal  to  reread  to  jury  portion  of  instrue- 

tions. 
3.  Remarks  of  judge  to  jury. 


Aa  t«  comfBS  Into  court  for  further  !■-. 
•tmctloiw     ta     crlatlnal     prosocntloas,     see 

Kerr's   Cyc.   Pen.   Code.    2d   ed.,    5 1188   and 
note. 

As  to  neceMslty  that  further -iBatraetloBtt 
requested  by  ■  Jury  be  Klven  te  opeu  courts 

see  note  14  Ann.  Cas.  9S2. 
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1«     AiMmwriwkm  tMe  Jvry  to  recelTe  fvrtker  S.    ReMTka  of  Jadffe  to  Jury  which  had 

io-»Ib  akacBoe  of  parties  or  tkcir       been    called    Into    court   after   having   been 


'■    waa    error. — ^Redman    v.    Gulnac,   6       unable  to  agree  whereby  he  intimated  that 
^^^  ^^^  as  Jury   stood   eigrht   to   three   in    favor   of 


Rafaaal  to  roroaA  to  Jury  portloa  of  plaintiff  that  plaintiff  required  nine  Jurors, 

icttoaa   toucbinff   a  special   point   was  and  tried  to  ascertain  why  three  could  not 

not  error  where  the  court  informed  the  Jury,  a^rree  with  rest,  was  erroneous  since  eight 

ff  ho  desired  he  would  read  to  them  all  in-  disagreed  with  three  as  well  as  the  three 

structions. — Cockrill    t.    Hall,    76    Cal.    192,  with  the  eight.— Mahoney  v.  San  Francisco 

lt€.  IS  Pac.  S18.  ic  S.  M.  R.  Co.,  110  CaL  471,  479,  48  Pac.  968. 

§616.  PB00EEDIN€H3  IN  CASE  A  JUBOB  BECOMES  SICK.  If ,  after  the 
impaneling  of  the  jury,  and  before  verdict,  a  juror  becomes  sick,  so  as  to  be 
unable  to  perform  his  duty,  the  court  may  order  him  to  be  discharged.  In  that 
case  the  trial  may  proceed  with  the  other  jurors  with  the  consent  of  the  parties, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew ;  or  the  jury  may  be 
discharged  and  a  new  jury  then  or  afterwards  impaneled. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  164  of  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  146,  held  unconstitutional,  see  history,  S  6  ante; 
amendment  approved  March  20,  1907,  Stats,  aind  Amdts.  1907,  p.  714t» 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  448. 

§616.  WHEN  PKEVENTED  FROM  QIVINa  VERDICT,  THE  CAUSE 
MAY  BE  AOAIN  TBDSD.  In  all  cases  where  the  jury  are  discharged,  or  pre- 
vented from  giving  a  verdict ,  by  reason  of  accident  or  other  cause,  during  the 
progress  of  the  trial,  or  after  the  cause  is  submitted  to  them,  the  action  may  be 
again  tried  immediately,  or  at  a  future  time,  as  the  court  may  direct. 

History:  Enacted  March  11«  1872,  re-enactment  of  S  169  of  Practice 
Act 

1617.  WHILE  JURY  ARE  ABSENT,  COURT  MAY  ADJOURN  FROM 
TDOB  TO  TIME.  SEALED  VERDICT.  While  the  jury  are  absent  the  court 
may  adjourn  from  time  to  time,  in  respect  to  other  business ;  but  it  is  never- 
theless open  for  every  purpose  connected  with  the  cause  submitted  to  the  jury 
until  a  verdict  is  rendered  or  the  jury  discharged.  The  court  may  direct  the 
joiy  'to  bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in  case  of  an 
agreement  during  a  recess  or  adjournment  for  the  day. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  170  of  Practice 
Act;  amendment  approved  March  10,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  10. 

§618.    VERDICT,  HOW  DECLARED.    FORM  OF.    POLUNG  THE  JURY. 

When  the  jury,  or  three  fourths  of  them,  have  agreed  upon  a  verdict,  they 
must  be  conducted  into  court,  their  names  called  by  the  clerk,  and  the  verdict 
wndered  by  their  foreman ;  the  verdict  must  be  in  writing,  signed  by  the  fore- 
man, and  must  be  read  by  the  clerk  to  the  jury,  and  the  inquiry  made  whether 
itia  their  verdict.  Either  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror  if  it  is  his  verdict ;  if  upon  such 
iaqoiry  or  polling,  more  than  one  fourth  of  the  jurors  disagree  thereto,  the 
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jury  must  be  sent  out  again,  but  if  no  such  disagreement  be  expressed,  the 

verdict  is  complete  and  the  jury  discharged  from  the  case. 

History:     Enacted  March  11,  1872,  founded  upon  S  171  of  Practice 
Act;  amendment  approved  March  10,  1880,  Code  Amdts.  1880  (C.  C. 
•P.  pt),  p.  10. 


VERDICT— HOW  DELIVERED. 

1.  Aseent  of  jury  may  be  expressed  by  fore- 

man. 

2.  Failure  to  sign  answers  to  special  interrog- 

atory. 

3.  Failure  of  foreman  to  sign  verdict — Ap- 

peal on  judgment-roll — ^Review. 

4.  Libel — Compensatory  and  punitive  damages 

— Jurors  to  support. 

5.  Polling  jury — After  verdict  has  been  re- 

corded. 

6.  Provision   requiring   clerk   to   immediately 

record  verdict. 

1.  A««CBt  of  Surr  Biav  be  CKpresacd  by 
foreman  and  his  assent  is  conclusive  upon 
all,  unless  disagrreement  is  expressed  at 
time. — Blum  v.  Pate,  20  Cal.  69,  71. 

2.  Failure  to  oIvb  aaowere  to  opeelai  la- 
terrovatorleo  either  on  part  of  the  jury  as 
whole  or  by  their  foreman  renders  them  in- 
effective to  any  purpose,  and  whether  such 
failure  was  an  oversig^ht  or  not  makes  no 
difference,  nor  does  it  make  any  difference 
that  plaintiff  made  no  objection  to  answer 
beins  received  without  sisningr*  It  was 
duty  of  defendant,  if  he  expected  to  rely  on 
findings,  to  see  that  they  were  in  the  proper 
form. — Oreenbers  v.  Hoff,  80  Cal.  81,  82,  22 
Pac.  69. 

3.  Fallvro  of  foreataa  to  olffn  verdlet — 
Appeal  oa  Indcmcat-roll— Review* — ^Under 
the  provisions  of  the  above  section  the  fore- 
man of  a  jury  is  required  to  sigrn  the  ver- 
dict but  in  those  cases  in  which  the  ver.iict 
is  not  certified  as  a  part  of  the  judgment- 
roll,   the  objection  that  the  verdict  Is  not 


signed  is  not  properly  before  an  appellate 
court  and  the  allegation  of  discrepancy  be- 
tween the  verdict  and  the  copy  thereof  con- 
tained in  the  findings  can  not  be  considered. 
— Pearl  v.  Pearl,  177  Cal.  808,  177  Pac.  846. 

4.  Libel  —  CoBipeaMitory  aaA  paaltivo 
damagee  Jororo  to  oapporttf— In  an  action 
for  libel  where  a  verdict  was  rendered  for 
compensatory  damages  and  also  for  puni- 
tive damages,  where  on  a  poll  of  the  jury 
by  the  court,  pursuant  to  the  provisions  of 
the  above  section,  it  was  ascertained  that 
nine  jurors  were  in  favor  of  the  compensa- 
tory damages  and  that  ten  jurors  were  in 
favor  of  punitive  damages;  but  that  three  of 
the  jurors  who  voted  for  the  punitive  dam- 
ages did  not  concur  In  the  judgment  for  the 
compensatory  damages,  and  that  two  of  the 
Jurors  who  did  not  concur  In  the  verdict  for 
the  punitive  damages  were  in  favor  of  the 
compensatory  damages,  and  on  appeal  the 
court  held  that  the  verdict  would  have  to  be 
set  aside  because  not  concurred  in  by  a  sufiS- 
cient  number  of  jurors,  nine  jurors  having 
agreed  to  the  compensatory  damages  and 
only  seven  in  the  verdict  awarding  plaintiff 
punitive  damages  in  addition  to  the  compen- 
satory damages. — Earl  v.  Times-Mirror  Co., 
186  Cal.  166,  196  Pac.  67. 

B.  PoUlav  Jvry— After  verdict  kaa  beea 
recorded  can  not  be  required. — Blum  v.  Pate, 
20  Cal.  69,  71. 

db  Provtaloa  re^pilrlav  elerk  to  laABiedl- 
ately  record  verdict  of  jury  in  full'  in  the 
minutes  renders  It  matter  of  record  and 
hence  unnecessary  to  insert  it  in  statement 
of  facts. — Reynolds  v.  Harris,  8  Cal.  617, 
618. 


§619.  PBOCEEDINaS  WHEN  VERDICT  IS  INFOBRIAL.  When  the  ver- 
diet  is  announced,  if  it  is  informal  or  insufficient,  in  not  eoTcring  the  issue  sub- 
mitted, it  may  be  corrected  by  the  jury  under  the  advice  of  the  court,  or  the 
jury  may  be  again  sent  out. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  172  of  Practice 
Act. 


VERDICT  INFORMAL— PBOCEEDINGS 

ON. 

1.  Amendment  of  verdict — ^Properly  allowed, 

when. 

2.  Court — May  instruct  jury  to  amend  their 

verdict. 

3.  Cross-complaint— Bringing  in  third  party — 

Failure  to  find  on — ^Waiver  of  defect. 

4.  Disregarding  part  of  verdict — Court  may 

not. 
6.  Timely  objection  to  general  verdict — ^Neces- 
sity for. 


6.  Where  verdict  of  jury  did  not  cover  all 

issues. 

7.  Same — Not  in  conformity  with  issue. 

8.  Same — Same — ^Verdict  in  replevin  in  favor 

of  defendant  for  one-half  of  property. 

1«  AneBdncat  of  verdlet— Properly  al- 
lowed whoa. — ^In  an  action  to  recover  dam- 
ag>es  for  personal  injury  where  the  jury 
returned  a  verdict  assessingr  the  general 
compensatory  damages  also  special  dam- 
ages in  a  given  sum,  and  counsel  for  plain- 
tiff fearinir  that  the  special  damag-es  were 
larsrer  than  were  warranted  by  the  evidence. 


1826 


i-fe.lV,Art.UI«] 


V£RblCT— GKXBRAL  AND  SPBCIAL. 


94124 


suggested  to  the  court  that  it  advise  the 
Jury  to  reconsider  the  verdict  upon  this 
Item,  which,  under  proper  instruction  from 
the  court,  was  done,  and  on  further  deliber- 
ation the  Jury  returned  a  second  verdict  re- 
ducinir  the  special  damagres  and  adding  the 
dltference  between  the  former  special  dam- 
ages and  the  latter  special  damages  to 
the  compensatory  damages,  thus  leaving  the 
gross  amount  of  the  verdict  tl^e  same  as  be- 
fore; it  was  held  that  inasmuch  as  the 
terdict  of  the  jury  had  not  been  recorded 
and  the  jury  had  not  been  discharged,  the 
eourt  was  warranted  In  permitting  the 
Jury  to  thus  amend  the  verdict,  under  the 
provisions  of  the  above  section. — ^Logan  v. 
Levis,  n  CaL  App.  668,  170  Pac.  861,  follow- 
ing the  doctrine  in  McNutt  v.  Pabst,  26  Cal. 
App.  177,  148  Pac.  77;  Connlin  v.  Lewis  In- 
vestment Co.,  26  Cal.  App.  888,  147  Pac.  472. 

As  te  povrer  of  court  to  amend  verdict  by 
addlag  bitercat,  see  note  26  L.  R.  A.  (N.  8.) 

111. 

2.  Ce«rt«— May  lastrvet  Jary  to  ameiid 
tkefar  verdict  as  to  form  not  affecting  sub- 
sunce  and  in  such  manner  as  to  be  unex- 
ceptionable in  law. — ^Truebody  v.  Jacobson, 
2  Csl.  269,   284. 

8.  CroMi-coBapialBt  —  BrlAgflns  Ib  third 
perty— Fall«rc  to  flMd  o»— W^alvcr  of  de- 
fects—In  an  action  for  the  purchase-price 
of  a  certain  lot  of  cattle,  the  defendant  by 
cross-complaint  designated  as  a  cross- com- 
plaint a  third  party,  who,  although  not 
shown  by  the  record  to  have  been  served 
with,  or  to  have  answered,  the  cross- com- 
plaint, appeared  by  counsel  at  the  trial,  and 
the  jury  found  a  verdict  In  favor  of  the 
pUintlff  against  the  defendant  without 
finding  on  any  of  the  issues  raised  by  the 
defendant's  cross-complaint.  If  the  verdict 
was  defeetlTO  In  this  respect*  the  defend- 


ant waived  such  defect  by  falling  to  call 
the  attention  of  the  court  to  the  same  be- 
fore the  Jury  was  discharged,  in  order 
that  they  might  retire  and  correct  their  ver- 
dict as  provided  for  in  the  above  section. — 
Asebez  v.  Bliss,  178  Cal.  137.  172  Pac.  696, 
following  the  doctrine  in  Benson  v.  South- 
ern Pac.  Co..  177  Cal.  177,  171  Pac.  948; 
Vandamme  v.  McOillivary  Stone  Co.,  22  Cal. 
App.  191.  138  Pac.  996. 

d.  Disregarding  part  of  verdict— Court 
ntay  not. — Where  verdict  in  action  to  re- 
cover water  fixes  measurement  different 
from  that  referred  to  in  pleadings,  and 
which  is  uncertain,  court  is  not  at  liberty 
to  disregard  such  measurement. — ^Dough- 
erty v.  Haggin,  66  Cal.  622,  623. 

8.  Timely  objection  to  general  verdict— 
Ncccaalty  for« — An  objection  to  the  general 
form  of  a  verdict  in  a  case,  where  there  are 
different  counts,  should  be  made  when  the 
verdict  is  rendered. — Schudel  v.  Helbing, 
26  Cal.  App.  410,  147  Pac.  84. 

d.  W^hcrc  ircrdict  of  Jury  did  not  cover 
all  laanca  submitted  to  it,  it  was  proper  to 
call  jury's  attention  to  fact  that  verdict  was 
incomplete  and  have  remanded  them  to  put 
it  in  proper  form,  but  it  was  not  error  to  set 
verdict  afiide. — Garlick  v.  Bower.  62  Cal.  66. 
66. 

7.  Sanae— Not  In  conformity  with  lasnc 
submitted  it  was  competent  for  court  to 
send  jury  out  again  under  its  advice. — Ross 
V.  Austin,  2  Cal.   183,  192. 

8.  Same— Same— Verdict  In  replevin  In 
favor  of  defendant  for  one-half  of  property 

sued  for  which  failed  to  respond  to  issues 
raised  by  pleadings  was  nullity.  Jury 
should  have  been  instructed  by  court  of  its 
own  motion  to  retire  and  find  as  to  other 
half  of  property  sued  for. — Muller  ▼.  Jewell. 
66  Cal.  216.  217,  6  Pac.  84. 


ARTICLE  m. 

THE  VERDICT. 


1624.  General  and  apeeial  verdiets  defined. 

1625.  When   a    general    or    speeial    verdict 

may  be  rendered. 

1626.  Yerdiet   in   actions    for    reeovery    of 

monej  or  on  establishing  eonnter- 
elaim. 


S  627.    Verdict  in  actions  for  the  reeoyery  of 

specific  personal  property. 
I  628.    Entry  of  yerdiet. 


§  624.  GENERAL  AND  SPECIAL  VERDICTS  DEFINED.  The  verdict  of  a 
jury  is  either  general  or  special.  A  general  verdict  is  that  by  which  they  pro- 
nounce generally  upon  all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff 
or  defendant;  a  special  verdict  is  that  by  which  the  jnry  find  the  facts  only, 
leaving  the  judgment  to  the  court.  The  special  verdict  must  present  the  con- 
elusions  of  fact  as  established  by  the  evidence,  and  not  the  evidence  to  prove 
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them ;  and  those  conclusions  of  fact  must  be  so  presented  as  that  nothing  shall 

remain  to  the  court  but  to  draw  from  them  conclusions  of  law. 

History:    Enacted  March  11,  1872,  re-enactment  of  8  174  of  Practice 
Act. 


THE  VEBDICT. 
1-4.  As  to  verdict  generally. 

5.  All  iflsues  in  ease  not  being  Bubmitted 

to  jury.  • 

6.  Court— Can  not  sabstitute  its  judgment 

for  verdiet  of  jury. 

7.  Same — ^Making   findings   directly   con- 

trary to  incomplete  special  yerdiot. 

8.  Each  question  submitted  to  jury — ^As 

basis  for  special  verdict. 

9- 14.  General   and    special   verdicts — ^As   to 
generally. 

15.  General  verdict — As  to  implication  of. 

16.  Same — ^AU  presumptions  are  in  favor 

of. 

17.  Same — Is  synthetic. 

18.  Same — Must  be  certain. 

19, 20.  Same — ^Where  complaint  sets  out  two 
elements  of  damage. 

21.  Office    of    trial   jury — Is   to   find   by 

their  verdict,  what. 

22.  Objection  to  form  of  questions — Time 

of  reservation. 

23.  Practice  in  state — When  special  verdict 

is  desired. 

24.  Questions  of  fact  propounded  to  and 

answered  by  jury — Must  be  ultimate 
facts. 

25.  Special  findings  of  jury — Construction. 

.  26,27.  Same  —  Which  do  not  dispose  of  all 
issues  in  case. 

28.  Special   verdict — Must   find   facts   ex- 

pressly and  specially. 

29.  Same — Must  pass  on  all  issues. 

30.  Same — ^Nature  of — Finding  of  fact. 

31.  Same — Question   of  fact  and  not  of 

law. 

32.  Submission  of  special  issues. 

33.  Terms   ** verdict"   and   ** decisions- 

Are  oppositional.' 

34.  Verdict  against   one  of  three   defen- 

dants. 

!•  Aa  to  Terdlet  generally. — ^The  reading 
of  the  verdict  of  a.  Jury  by  the  clerk  upon 
Its  return,  instead  of  by  the  foreman  of 
the  jury,  is  not  error  fatal  to  the  validity 
of  the  verdict. — Kramm  v.  Stockton  Elec. 
R.  R.  Co.,  22  Cal.  App.  737,  761,  136  Pac. 
623,  534. 

2.  The  word  "rendered,"  as  used  in  sec- 
tion 618  of  the  Code  of  Civil  Procedure,  does 
not  mean  that  it  is  the  duty  of  the  foreman 
to  read  the  verdict,  but  it  is  declared  by 
such  section  that  the  clerk  must  read  the 
verdict  after  it  has  been  "rendered"  or  re- 
turned into  court  by  the  foreman. — Kramm 
V.  Stockton  Elec.  R.  R.  Co.,  22  Cal.  App.  737, 
761,  136  Pac.  528,  534. 


5.  While  the  jury  should  conform  to  the 
instructions  of  the  court  upon  matters  of 
law.  if  it  appears  to  the  appellate  tribunal 
that  an  Instruction  was  erroneous,  it  will 
not  disresrarft  a  verdict  contrary  to  such 
erroneous  instruction. — ^Lucas  v.  Walker,  21 
Cal.  App.  296,  184  Pac.  874. 

4.  If  three  different  Juries,  upon  prac- 
tically the  same  evidence,  reach  the  same 
conclusion,  this  is  a  sigrniflcant  fact;  and 
under  such  circumstances,  if  there  is  any 
substantial  evidence  tending:  in  any  ma- 
terial degrree  to  support  the  verdict,  it 
should  not  be  disturbed. — Baton  v.  South- 
ern Pacific  Co.,  82  CaL  App.  461,  184  Pac. 
801. 

6.  All  imnee  Ib  case  Mot  belBv  sub- 
■Utted  to  Jw7»  for  that  reason  verdict  may 
be  termed  an  incomplete  and  imperfect 
special  verdict. — ^Montgromery  v.  Sayre,  91 
Cal.  206.  210,  27  Pac.  648. 

6b  Court-— Cmb  Mot  evlMititute  its  |ad«« 
■tent  for  verdict  of  Jury  and  assume  power 
to  decide  issues  of  fact  once  submitted  to 
Jury. — ^Montgromery  v.  Sayre,  91  CaL  206, 
218.  27  Pac.  648. 

7.  Saate— MmklBs  fladlavs  directly  cob« 
trmry  to  lacomplete  epeelal  Terdlet  was  In 

effect  to  vacate  and  set  it  aside.  It  is  im- 
material whether  such  action  was  had  by 
reason  of  defects  or  informalities  In  ver- 
dict, or  whether  evidence  was  such  as  to  in- 
dicate that  It  was  rendered  through  pas- 
sion or  prejudice;  result  would  be  the  same. 
Court  should  have  ordered  new  trial.  It 
had  no  power  to  proceed  to  determine 
cause. — Montgromery  v.  Sayre,  91  Cal.  206, 
212,  27  Pac.  648. 

8.  Bmeh  ««eetlo«  enbmltted  to  |«ry— Ae 
bmele  for  Bpeclal  verdict  should  relate  only 
to  one  fact;  and  grroupingr  togrether  several 
facts  is  very  objectionable. — Phoenix  t. 
Fletcher,  28  Cal.  481,  487. 

9.  GcBcral  mad  special  verdicts— Ae  to 
vcBcrally. — Where  several  issues  are  tried 
and  submitted  to  the  Jury,  the  general  ver- 
dict must  stand,  if  the  evidence  upon  one 
issue  alone  is  sufficient  to  sustain  the  ver- 
dict.— Estate  of  Hellier,  169  CaL  77,  145 
Pac.  1008. 

10.  The  question  whether  Judgment  shall 
be  pronounced  upon  the  verdict  or  set  aside 
is  "strictly  of  legral  cognizance."  which  must 
be  determined  by  the  trial  court,  and  in  the 
determination  thereof  the  verdict  should  be 
set  aside  if,  in  that  court's  opinion,  it  Is 
not  supported  by  sufficient  evidence;  and 
this  is  equally  true  whether  there  is  an  ab- 
sence of  evidence,  or  that  the  evidence 
received,  in  the  individual  Judgement  of  the 
trial  Judjce.  is  lacking:  in  orobative  force  to 
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establiah  the  proposition  of  fact  to  which  It 
is  addressed. — Estate  of  Bainbridgre,  169 
CaL  161,  146  Pac.  427. 

11.  A  K^neral  verdict  for  the  plaintiff 
and  agrainst  the  defendants  Imports  a  finding 
in  favor  of  the  plaintifC  on  all  the  aver- 
ments of  the  complaint  material  to  his  re- 
covery.— ^Koskela  v.  Albion  Lumber  Co.,  25 
Cal.  App.   12,  142  Paa  861. 

12.  All  presumptions  are  in  favor  of  a 
general  verdict  for  the  plaintiff,  and  It  muAt 
control  if  a  special  verdict  is  not  absolutely 
irreconcilable  therewith.  On  the  other 
hand,  answers  to  interrogatories  can  not  be 
aided  by  intendment,  as  all  Intendments 
are  in  favor  of  the  sreneral  verdict. — ^Kos- 
kela  V.  Albion  Lumber  Co.,  26  CaL  App.  12, 
142  Pac.  861. 

18.  The  contention  of  the  .defendants  In 
this  case  that  the  special  verdict  of  the 
Jury  necessitates  a  Judgment  in  their  favor, 
inasmuch  as  it  affirmatively  appears  there- 
from that  the  plaintiff  did  not  prove  to  the 
satisfaction  of  the  Jury  that  the  defendants' 
negligence  caused  the  stevedore's  death,  is 
not  tenable. — Koskela  v.  Albion  Lumber  Co., 
25  CaL  App.  12,  142  Pac.  861. 

14.  An  objection  to  the  general  form  of  a 
▼erdict  In  a  case,  where  there  are  different 
counts,  should  be  made  when  the  verdict  is 
rendered. — Schudel  v.  Helblng,  26  CaL  App. 
410,  147  Pac  89. 

1&  GeBcml  vcHIIet  — As  to  ImpllcatloM 
•L — ^Implies  a  finding  in  favor  of  the  pre* 
▼ailing  party  of  every  fact  essential  to  the 
support  of  his  action  or  defense. — Plyer  v. 
Pacific  Portland  Cement  Co..  162  Cal.  186, 
130,  92  Pac.  66. 

IC    Saase— All  pvemuapttoBS  are  1m  favor 

•f  the  general  verdict  for  the  plaintiff, 
which  determines  all  issues  In  his  favor, 
including  the  question  of  contributory  neg- 
ligence, where  there  is  evidence  to  support 
it:  and  It  must  control,  if  the  special  ver- 
dict is  not  absolutely  Irreconcilable  there- 
vith. — ^Petersen  v.  California  Cotton  Mills 
Cc  20  Oal.  App.  761,  180  Paa  169,  174. 

17.  fiaase— la  ayBtkctlc,  a  compound  of 
law  and  fact.  Special  verdict  Is  analytic; 
it  finds  the  f^cts  and  submits  the  law  to 
the  court — ^Murphy  v.  Bennett,  68  Cal.  628, 
lit,  9  Pac  788  (dis.  op.  by  Thornton,  J.). 

IflL  Ijaiff  Bfiist  be  certalMri — ^An  uncer- 
tain verdict  will  not  support  Judgment  upon 
appeal. — Diggs  v.  Porteus,  6  Cal.  Unrep.  763, 
S3  Pac.  447. 


19.  IJaiff  TThrrr  coaaplaiat  sets  ovt  two 
Heaeats  of  daaiage. — ^Where  a  complaint 
a«ts  out  two  elements  of  damage,  one  for 
failure  to  Issue  stock  to  plaintiff,  the  other 
for  failure  to  employ  him  at  a  certain  stipu- 
lated salary  for  an  agreed  length  of  time, 
and  the  Jury  returned  a  general  verdict  in 
a  sum  equal  to  one  of  the  amounts  sued  for, 
it  can  not  be  said  from  the  face  of  the  ver- 
dict whether  it  is  based  on  only  one  or  both 


of  these  items.  The  fact  that  the  total  sum 
awarded  was  equal  to  the  claim  for  nonde- 
livery of  the  stock  alone  does  not  Justify 
an  inference  that  the  damages  were  fixed 
with  reference  to  this  item  alone. — Peek  v. 
Steinberg,  168  CaL  127,  124  Pac.  834.  836. 

20.  In  such  a  case,  the  Jury  is  not  bound 
to  find  that  the  plaintiff  was  entitled  to  the 
full  amount  claimed  in  his  behalf,  and  the 
verdict  Is  entirely  consistent  with  the  view 
that  sctmethlng  less  than  the  amount 
claimed  for  failure  to  issue  the  stock  to  the 
plaintiff  was  allowed  on  this  account,  and 
the  balance  for  failure  to  carry  out  the  con- 
tract of  '  employment. — Peek  v.  Steinberg, 
163  CaL  127,  124  Pac.  884,  836. 

91.  Ofllcc  of  trial  Jvry — ^la  to  find  by  tkeir 
▼erdiet*  whether  general  or  special,  the 
facts  In  issue  between  the  parties;  with 
the  legal  effect  of  those  facts,  as  resulting 
in  Judgment  in  favor  of  one  party  or  the 
other,  they  have  no  concern  whatever.— 
Fitapatrlck  T.  Himmelmann,  48  CaL  688, 
689. 


22.  ObJectloB  to  form  of  «aestloBS— Time 
of  reaervatloB^ — Objections  to  phraseology 
of  question  In  special  verdict  must  be  made 
at  the  time  of  their  submission  to  the  Jury; 
and  unless  exceptions  to  rulings  thereon 
are  reserved  such  objections  can  not  be 
considered  on  appeal. — ^Napa  Valley  Packing 
Co^  V.  San  Francisco  Relief  &  Red  Cross 
Funds,  16  CaL  App.  469,  118  Pac  469. 

28.  Praetlec  in  this  state— Wbea  special 
▼erdlet  to  desired  Is  to  cause  to  be  prepared 
and  submitted  to  Jury  special  issues  in  form 
of  questions,  and  it  would  seem  that  this 
practice  is  recognized  by  legislature  by 
words  "issues  submitted  to  them  by  court." 
— In  matter  of  Sanderson,  74  CaL  199,  208, 
16  Pac.  768. 

24.  Q,vcBtioiis  of  faet  propoiuided  to  aad 
suuBwered  by  Jvry— Moat  be  nltlnate  facte 

to  be  found,  and  must  cover  issues  growing 
out  of  contest,  and  together  they  form 
special  verdict. — In  matter  of  Kelthley,  184 
CaL  9,  11,  66  Pac  6. 

28.  Special  findlage  of  Jury  —  Constme- 
tloBri — ^Where  In  an  action  by  an  attorney  to 
recover  for  services  rendered  to  the  defend- 
ant in  and  about  the  prosecution  of  a  cer- 
tain action,  it  Is  found  In  answer  to  a  spe- 
cial interrogatory  submitted  to  the  Jury, 
that  the  plaintiff  was  to  charge  a  reason- 
able fee  only  and  that  it  should  be  left  to 
the  defendant  to  fix  the  amount  thereof,  an 
answer  to  a  further  interrogatory  that  the 
defendant  in  fixing  such  fee  did  not  "act  In 
good  faith,  and  upon  and  after  full  con- 
sideration, and  on  advice  of  those  persons 
whom  he  had  a  right  to  believe  and  expect 
were  qualified  to  advise  him  in  said  mat- 
ter," is  not  subject  to  the  interpretation 
that  the  defendant  in  fixing  the  fee  did  not 
act  In  good  faith,  in  that  he  did  not  seek 
the  counsel  of  qualified  advisers,  but  is  to 
be  interpreted  as  an  unqualified  finding  that 
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in  fixincT  the  fee  the  defendant  acted. in  bad 
faith. — Poster  v.  Tounsr*  172  CaL  817,  166 
Pac.  476. 

as.  Same— Wkieh  do  not  dUipoae  of  aU 
l«»iica  In  caao,  for  instance,  defense  of  pay- 
ment and  the  like,  is  not  special  verdict.  It 
is  special  findinsT,  reirularly  to  be  accom- 
panied by  sreneral  verdict.  Not  so  accom- 
panied, it  is  of  no  lesal  effect,  and  no 
Judgment,  except  by  consent  of  litigants, 
could  be  entered  on  it.  It  was  nullity  to 
which  no  validity  could  be  imputed. — ^Mont- 
gomery V.  Sayre,  8  Cal.  Unrep.  866,  26  Pac. 
552. 

27.  Conparei  Montg^omery  v.  Sayre,  91 
Cal.  206,  210,  27  Pac.  648. 

28.  Special  verdlet— Must  And  facts  ex- 
pressly and  speelally,  not  srsnerally  or  im- 
pliedly. It  must  present  facts  so  distinctly 
as  to  refer  court  clearly  to  questions  of  law 
arising  upon  them. — Breeze  v.  Doyle,  19 
Cal.  101,  105. 

As  to  special  verdlctf  scBemlly,  see,  post, 
9  626  and  note. 

29.  Saaic-^Mast    pass    ob    all    lasnes    by 

presenting  conclusions  of  facts  bearingr  on 
all. — In  matter  of  Sanderson,  74  Cal.  199, 
208.  16  Pac.  763. 

SO.     Same— Natvre  of — ^Fladlsur  of  fact^ — 

FindinsT  of  Jury  held  to  be  a  special  verdict 
under  the  provisions  of  this  section. — ^Napa 
Valley  Packing:  Co.  v.  San  Francisco  Relief 
&  Red  Cross  Funds,  16  Cal.  App.  466.  118 
Pac.  469.  Citing  Plyer  v.  Pacific  etc.  Ce- 
ment Co.,  162  Cal.  126,  92  Pac.  66,  and  Wil- 


liams V.  San  BVancisco  etc  Ry.  Co.,  6  CaL 
App.  716,   98  Pac.  122. 

31.  Sate  <toestlosi  of  fact  wmA  not  of 
lawri — ^A  special  verdict  or  finding  must  be 
as  to  a  question  of  fact  and  not  of  law. — 
Napa  Valley  Packing  Co.  v.  San  Francisco 
Relief  &  Red  Cross  Funds,  16  Cal.  App.  461, 
468,  118  Pac.  469. 

Sa.     SvbatlasloB    of   special    Uwaes^ — ^It    is 

not  error  to  refuse  to  submit  a  special  is- 
8)ie  to  the  jury  where  it  is  fully  covered  by 
another  special  issue  already  submitted  td 
them. — Diehl  v.  Swett-Davenport  Co.,  1.4 
Cal.  App.  601,  112  Pac.  661. 

SS.  Terma  'Verdict''  aBd  ''declaloB'*— Are 
opposltloaal,  what  is  predicated  of  one  is 
also  of  the  other.  Verdict  is  decision  of 
Jury  reported  to  court  on  matters  lawfully 
submitted  to  them  in  course  of  trial  of 
cause.  It  may  be  of  two  kinds — general  and 
special.  It  is  general  when  it  finds  facts 
and  law.  It  is  special  when  it  finds  facts 
only,  leaving  law  applicable  to  them  to  be 
decided  by  court — Simmons  v.  Hamilton. 
66  Cal.  498,  496. 

S4.  Verdict  agalBst  oae  of  three  dcfead- 
•Bts  and  in  favor  of  another,  but  omitting 
all  reference  to  third,  can  not  be  reversed 
at  instance  of  defendant  against  whom 
Judgment  was  rendered  where  record  shows 
verdict  properly  omitted  reference  to  him. 
he  having  defaulted  and  there  being  no 
itfsue  as  to  him. — Golden  Gate  M.  &  M.  Co. 
V.  Joshua  Hendy  M.  Wks.,  82  Cal.  184,  186. 
28  Pac.  46. 


§626.  WHEN  A  GENERAL  OB  SPECIAL  VERDICT  MAY  BE  BEN- 
DEBED.  In  an  action  for  the  recovery  of  money  only,  or  specific  real  property, 
the  jury,  in  their  discretion,  may  render  a  general  or  special  verdict.  In  all 
other  cases  the  court  may  direct  the  jury  to  find  a  special  verdict  in  writing, 
upon  all,  or  any  of  the  issues,  and  in  all  cases  may  instruct  them,  if  they  render 
a  general  verdict,  to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The  special  verdict  or  find- 
ing must  be  filed  with  the  clerk  and  entered  upon  the  minutes.  Where  a  spe- 
cial fijiding  of  facts  is  inconsistent  with  the  general  verdict,  the  former  controls 
the  latter,  and  the  court  must  give  judgment  accordingly. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  176  of  Practice 
Act  as  amended  in  1854;  amendment  approved  March  6,  1905,  Stats, 
and  Amdts.  1905,  p.  56;  March  6,  1909,  Stats,  and  Amdts.  1909,  p.  193. 


BENDEEING  VERDICT— SPECIAL  VEB- 
DICT— SPECIAL  ISSUES. 

1.  All  qnestions  of  fact  raised  by  plead- 

ings. 

2.  Charging  jury  —  Bringing  in   general 

yerdict    and    special    findings,    that 
they  should  make  them  harmonize. 

8.  Construction    of    section — Amendment 
of  1905. 

4.  Same — Same — Conditional   request. 

5,6.  Same— Saxe — Effect  of. 
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7.  Same — Same  —  Interrogatories  not  re- 

quired to  be  categorical  in  form. 

8.  Same — Same — Special  verdict  upon  re- 

quest. 

9.  Same — Same — Submission  of  interrog- 

atories to  opposing  counsel. 

10.  Same — Same — Sufficiency  of  request. 

11.  Same — Amendment  of  1909. 

12, 13.  Same — Test  as  to  interrogatories. 

14.  Court  —  Can  not  give  judgment  c«m- 
traiy  to  general  verdict. 
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33. 
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35. 
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38. 
39. 
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41,42. 

43. 

44. 

45. 
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49. 

50. 
51. 

52. 

53. 

54. 

55,56. 
57. 


Same — ^DlBchargefl  f onetionB  of  jorj  in 
pafising  upon  facts. 

Same — ^Erred  in  withdrawing  Bpeeial 
iBBQes  from  ebnsideration  of  jurj, 
when. 

Same — ^Maj  submit  special  issaes. 


Definition^— Meaning  of  term  "special 
yerdiet,"  as  herein  nsed. 

Same — Scope  of  phrase. 

Direct  answer. 

Diaeretion  of  court — As  to  submitting 
special  questions — Jn  action  for  re- 
covery of  money  only. 

Same — ^Material  facts' 

Same — ^Party  failing  to  make  his  proof. 

Same — Bequest  of  defendant  that  spe- 
cial issues  be  submitted. 

Same — Submission  of  special  findings 
to  jury. 

Same — When  issues  not  complicated. 

Effect  of  general  verdict. 

Evidentiary  matter — And  not  ultimate 
faets,  being  called  for. 

Exceptions  to  account  of  executor — ^Do 
not  create  issues  of  fact  joined. 

Failure  to  object  to  return  of  special 
findings. 

F!ndin|^  of  jury — ^Being  susceptible  of 
two  interpretations. 

Findings  on  special  issues — ^Which  ex- 
pressly negative  all  negligence. 

Framing  interrogatories. 

Framing  and  settling  material  issues 
of  fact. 

Frivolous  and  immaterial  questions. 

Oeneial  finding  —  In  favor  of  defen- 
dants— Equivalent  to  what. 

General  purpose  of  special  verdict. 

General  verdict — Is  controlling. 

Same — Is  not  overcome  by  special  find- 
ing. 

Same  —  Or  judgment,  operates  as  an 
estoppel. 

Immaterial  error. 

Inconsistent  general  and  special  ver- 
dicts. 

Issues  of  fact — Other  than  those  aris- 
ing on  contest  of  will. 

Same — Submitted,  should  be. 

Judgment — According  to  special  ver- 
dict 

Juiy  has  discretion — To  find  general 
or  special  verdict. 

Leading  and  suggestive  special  inter- 
rogatories. 

Same — Licading  special  interrogatories 
may  be  propounded. 

Mandatory  provisions. 

Materiality  of  issue. 

Necessity  of  special  issues  —  Compli- 
cated causes. 


59.  Objections  to  instructions  by  plaintiff 

— ^Need  not  be  specially  noticed. 

60.  Party  submitting  question  to  jury — Is 

bound  by  answer. 

61.  Presumption — In  support  of  judgment. 

62.  Presumptions  of  law — ^May  be  indulged 

in. 

63.  Provisions  as  to  instruction — ^To  find  on 

fact. 

64.  Befuaal  of  court — To  compel  jury  to 

make  further  answers. 

65.  Same  —  To   present  special  interroga- 

tories— Not  error,  when. 

66.  Same — To  require  jury  to  answer  ma- 

terial questions. 

67.  Same  —  To  submit  questions  of  f^ct 

within  issues. 

68.  Bendition  of  verdict — Is  sometimes  dif- 

ferent from  filing. 

69.  Bule  is  that  enough  must  be  found  by 

special  verdict. 

70.  Special   interrogatories — Submitted   to 

jury,  should  be  carefully  drawn. 

71.  Same — Which  relate  to  issues  on  which 

cause  turns. 

72.  Special  issues — Discretion  of  court. 

73.  Same — Submitted  to  jury — ^Not  includ- 

ing an  issue  made  by  pleadings. 

74.  Special  verdict — Upon  a  single  point 

may  often  determine  whole  cause. 

75.  Same  —  When    not    inconsistent    with 

general  verdict. 

76.  Special  "verdicts"  and  "findings''— 

"Questions"  and  "issues"  of  fact. 

77.  Sufficiency    of    verdict  —  To    support 

judgment. 

78.  Support  of  general  verdict. 

79.  Verdict    of    "nominal    damages"    to 

plaintiff  —  Will    not    be    set    aside, 
when. 

80.  Whether  plaintiff  was  a  corporation  or 

not — Was     properly     submitted     to 

81.  Withdrawal  of  special  questions  of  fact 

— After  their  submission. 

82.  Wording  of  special  question  of  f^ct. 

A«  to  •pedal  vcrdlctt  see,  also,  ante,  §  624, 
note  pars.   28-Sl. 

1.  All  ««cetioB«  of  faet  raised  by  plead- 
iBflT*  and  necessary  to  determination  of  case 
should  be  included  in  special  issues  sub- 
mitted to  jury,  and  they  should  be  sep- 
arately and  distinctly  stated. — Phcenlx  v. 
Fletcher.  23  Cal.  481,  489. 

a.  Charsrln*  Jvry  —  Brtactnv  1»  aeaeral 
verdict  and  special  fladlBsa,  that  they  sboald 
■Mike  them  harmoBlse,  and  sending^  them 
out  for  that  purpose,  is  reversible  error  un- 
der statute  authorising  court  to  correct 
▼erdict  only  where  defective  in  form.— 
Southwestern  M.  R.  Co.  v.  Kennedy,  8  Kan. 
App.  490,  68  Pac.  616. 

As  to  laatrvctioB  of  Jvry,  see,  ante.  {  608 
and  note. 
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S.  CoBatmetioB  of  •ectton- 
of  1905* — Is  to  be  liberally  construed  and 
applied;  but  must  be  enforced  by  the  courts 
without  resrard  to  the  supposed  inconven- 
iences that  are  supposed  to  flow  from  such 
enforcement. — Plyer  ▼.  Pacific  Portland  Ce- 
ment Co..  162  Cal.  181,  92  Pac.  66. 

4.  Same  —  Same  —  CoBdltional  request. — 

The  court  should  make  it  plain,  in  glvinar 
its  direction  to  the  jury,  that  special  flnd- 
ingrs  upon  particular  questions  of  fact  are 
not  required  unless  they  have  asrreed  upon 
a  general  verdict,  but  the  failure  of  the 
party  asking  special  findings  to  make  his 
request  thus  conditional  is  not  grround  for 
Its  denial. — Plyer  v.  Pacific  Portland  Ce- 
ment Co.,  162  Cal.  132,  92  Pac.  66. 

5.  Same^Same— Bffect  of. — Held  to  be 
that,  upon  the  proper  request  of  either 
party  to  an  action  the  court  must  direct 
the  Jury,  if  they  return  a  greneral  verdict, 
to  grive  answers  to  any  material  question,- 
or  questions  of  fact,  which  will  enable  the 
court,  in  the  exercise  of  its  proper  function, 
to  apply  the  law  to  the  real  facts  of  the 
case  as  they  have  been  actually  found,  In- 
stead of  recording:  a  judgment  wholly  un- 
supported by  the  facts. — Plyer  v.  Pacific 
Portland  Cement  Co.,  162  Cal.  181,  92  Pac. 
66. 

6.  Angellotti,  J.,  dissenting,  is  of  the 
opinion  that,  while  conceding  it  to  be  the 
duty  of  the  court  to  construe,  the  provision 
liberally  with  a  view  to  accomplishing  the 
object  of  its  enactment,  it  should  not  be 
construed  so  as  to  deprive  the  trial  court 
of    the    power    to     refuse     interrogatories 

'  which,  under  the  circumstances,  may  be 
misleading  or  confusing,  such  as  certain 
interrogatories  allowed  in  this  case;  and 
that,  BO  far  as  the  opinion  of  the  court  dis- 
agrees with  or  is  inconsistent  with  the  view 
expressed  as  to  these  interrogatories,  he 
believes  it  to  be  incorrect. — ^Plyer  v.  Pacific 
Portland  Cement  Co.,  162  Cal.  187,  92  Pac, 
66. 

7.  Sam^— Same— laterrosatorles  not  re- 
qnived  to  be  cateBorteal  In  form. — The  in- 
terrogatories are  not  required  to  be  so 
framed  as  that  the  Jury  may  answer  the 
same  by  simply  "yes"  or  "no."  The  omis- 
sion of  this  requirement  evinces  an  inten- 
tion to  leave  something  to  the  discretion  of 
the  court;  but  the  court  should  refuse  to 
allow  a  confusing  and  unmeaning  question. 
Just  as  it  should  refuse  an  unmeaning  and 
confusing  Instruction. — Plyer  v.  Pacific  Port- 
land Cement  Co.,  162  Cal.  186,  92  Pac.  56. 

8.  Same— Same— Special  verdict  upon  re- 
quest of  either  party  to  the  action  was  es- 
sential under  this  amendment. — California 
Wine  Assoc,  v.  Commercial  Union  Fire  Ins. 
Co.  of  New  York,  169  Cal.  62,  112  Pac.  868. 

9,  Same— Same— Submission  of  Interroga- 
tories to  opposing  counsel. — There  is  no  re- 
quirement, express  or  implied,  in  our  law 
that  the  interrogatories  shall  be  submitted 
to  opposing  counsel,  any  more  than  that  a 


request  for  a  special  Instruction  shall  be  so 
submitted;  but  the  court  may  do  so  before 
making  its  ruling,  if  it  appears  desirable. 
—Plyer  v.  Pacific  Portland  Cement  Co.,  162 
Cal.  186,  9a  Pac.  66. 
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10.     Same— game--8nmcleBey    of   request. 

— ^Whether  the  party  presenting  the  request 
has  a  right  to  demand  the  submission  of 
the  questions  or  issues  of  fact  to  the  Jury 
in  the  form  presented  depends  upon  two 
conditions:  1.  Is  the  question  so  framed 
as  to  admit  of  a  plain  and  direct  answer? 
and  2.  Would  an  answer  favorable  to  the 
party  preferring  the  request  be  inconsistent 
with  a  general  verdict  for  his  adversary? 
If  these  conditions  are  satisfied,  the  request 
should  be  granted  by  the  court,  whether 
an  issue  is  called  a  question  of  fact  or  a 
question  of  fact  an  issue,  or  whether  the  re- 
quest relates  to  one  or  several  questions 
or  issues,  or  to  one  or  more  of  each  kind, 
with  the  qualification  that  the  court  is  not 
required  to  repeat  the  same  question  in 
different  forms. — Plyer  v.  Pacific  Portland 
Cement  Co.,  162  Cal.  184,  92  Pac.  66. 

11.  Same— Amendment  of  ISOO. — Though 
since  the  amendment  of  1909  to  this  sec- 
tion it  is  discretionary  whether  the  court 
shall  submit  special  Issues  to  the  Jury 
in  certain  cases;  and  though  prior  there- 
to, under  the  amendment  of  1906,  it  was 
compulsory  upon  the  court  to  submit  such 
special  Issues  as  would  have  the  effect 
to  test  the  validity  of  the  general  verdict.  It 
Is  the  general  rule  whether  special  Issues 
are  discretionary  or  compulsory,  that  it  is 
the  duty  of  the  court  to  require  such  an- 
swers as  will  support  the  general  verdict, 
or,  if  not  made,  to  reject  that  verdict.  But 
when  distinct  issues  are  made,  although  the 
special  findings  upon  one  of  them  may  not 
support  the  general  verdjct,  it  must  never- 
theless stand,   if  the   special   findings  upon 

another    distinct    issue    will    support    it. 

O'Connell  v.  United  Railroads,  19  CaL  App. 
36,  46,  67,  124  Pac.  1022. 

12.     Same— Test    as    to    interrogatortea^ — 

The  test  whether  or  not  a  special  interroga- 
tory shall  be  submitted  to  the  Jury  depends 
upon  two  conditions:  1.  Is  the  question  so 
framed  as  to  admit  of  a  plain  and  direct 
answer?  and  2.  Would  an  answer  favor- 
able  to  the  party  preferring  the  request  be 
inconsistent  with  the  general  verdict  for 
his  adversary?  If  either  of  these  queries 
can  be  answered  in  the  negative,  the  court 
is  Justified  in  refusing  to  submit  the  issue. 
—Pigeon  V.  Fuller.  166  Cal.  691,  6«7,  106  Pac 
976. 

18.  As  this  section  read  and  was  inter- 
preted prior  to  amendment,  special  findings 
were  not  the  special  verdict  of  the  common- 
law  practice  which  must  be  sufllcient  to 
support  a  Judgment,  but  their  primary  pur- 
pose was  to  determine  whether  the  general 
verdict  was  or  was  not  against  law.  They 
were  addressed  to  matters  relevant  to  the 
essential  Issues  impliedly  found  by  the 
jury  in  reaching  a  general  verdict  and  were 
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subject  to  two  conditions:  1.  Is  the  ques- 
tion so  framed  as  to  admit  of  a  plain  and 
direct  answer?  and  2.  Would  an  answer 
farorable  to  the  party  preferring^  the  re- 
quest be  inconsistent  with  a  ereneral  ver- 
dict for  his  adversary? — Fujise  v.  Los 
Angeles  R.  Co.,  12  Cal.  App.  207.  214,  107 
PacL  317. 


14.  Covrt— Can  not  giwe  Jndsment  eoa- 
trmrj  to  ireaeml  verdlet  except  in  sinsrle  in- 
stances where  special  verdict  is  inconsistent 
vitb  general  verdict.  Finding  by  jury  for 
plaintiff  In  lesser  sum  than  amount  claimed 
by  him  under  insurance  policy  is  not  proof 
of  fraud  such  as  would  make  general  ver- 
dict Inconsistent  with  special  verdict. — 
Obersteller  v.  Commercial  A.  Co..  96  Cal. 
€4S,  C48,  81  Pac.  S87:  Portland  C.  Co.  v. 
Murphy.  ISO  CaL  649,  652.  68  Pac.  70. 

tSb  BaMr  Dlsekagges  faaetlons  of  J«t 
la  pttsalMK  vpoM  facta*  besides  performing 
its  peculiar  and  appropriate  duty  of  decid- 
ing law  In  cases  where  Jury  is  waived.  So 
far  as  it  acts  as  jury,  it  is  subject  to  same 
rules  and  entitled  to  same  privileges  with 
exception  of  mode  of  rendering  its  decision. 
It  must  in  all  cases  And  the  facts — in  other 
words,  its  verdict  must  in  all  cases  be  spe- 
cial. It  has  not  discretion  in  this  particu- 
lar which  is  allowed  in  some  actions  to 
juries. — ^Breeze  ▼.  Doyle,  19  Cal.  101,  104. 

It.  Same— IBrred  In  witbdrawlnv  special 
inmca  froai  e^asldcratlon  of  Jury  and  ac- 
cepting general  verdict  rendered  in  favor 
of  plaintiff  in  case  where  jury  returned  spe- 
cial verdict  upon  issues  which  called  for 
Judgment  In  favor  of  defendant  and  at  the 
same  time  found  a  general  verdict  in  favor 
of  plaintiff,  and  upon  .objection  of  jury; to 
Judgment  going  for  defendant,  jury  was 
sent  out  for  further  deliberation  and  sub- 
sequently reported  to  court  that  while  it 
adhered  to  its  general  verdict  in  favor  of 
plaintiff,  it  was  unable  to  render  any  ver- 
dict upon  special  Issues.  —  Fitzpatrick  v. 
HImmelmann,  48  CaL  588.  589. 

IT.    flai>     May   sabmlt   spcdal    Isaacs. — 

The  court  may  on  its  own  motion,  and  with- 
out the  request  of  either  party,  submit 
special  issues  to  the  jury.  — •  Wiencke  v. 
Bibby,  16  Cal.  App.  50,  118  Pac.  876. 

18.  Dcftaltloa— Meaning  of  term  <<8peelal 
v«r€ict«**  ■•  herein  need. — Term  not  used  in 
ccmmon-law  sense,  its  function  being,  not  a 
finding  upon  a  material  issue,  as  a  means 
of  determining  what  judgment  shall  be 
entered,  but  a  finding  upon  one  or  more 
particular  issues  or  questions  of  fact,  pri- 
marily and  principally  for  the  purpose  of 
determining  whether  the  general  verdict  is 
or  is  not  against  law, — Plyer  v.  Pacific  Port- 
land Cement  Co..  162  Cal.  184,  92  Pac.  56. 

See  par.  76,  this  note. 

*••  •ame  — Scope  of  phrase. — A  special 
▼erdlct  as  here  understood  is  not  the  spe- 
cial verdict  of  the  common  law,  viz.,  a  find- 
ing: upon  every  material  issue,  but  consists 
»*   a  ftndlng  upon  any  one  or  more  of  the 


for  the  purpose  of  determining  what  Judg- 
ment shall  be  entered,  but  primarily  and 
principally  for  the  purpose  of  determining 
whether  the  general  verdict  is  or  is  not 
against  law. — Napa  Valley  Packing  Co.  v. 
San  Francisco  Relief  A  Red  Cross  Funds,  16 
Cal.  App.  467,  118  Pac.  469. 

20.  Direct  answer. — It  is  duty  of  Jury 
to  answer  each  interrogatory  by  direct  an- 
swer if  they  can  agree,  and  If  they  can  not 
agree  no  answer  should  be  given. — Winfleld 

^Nat.   Bank   v.   McWllliams,   9   Okla.   493,    60 
Pac.  229. 

21.  Discretion  of  court— As  to  sabmlttlng 
special  qncstloas— In  action  for  recovery  of 
money  only  it  is  optional  with  court  to  sub- 
mit or  refuse  to  submit  particular  .questions 
of  fact  to  jury.  Exercise  of  power  and  ex- 
tent of  its  exercise  are  left  to  discretion 
of  court,  and  error  can  not  be  maintained 
without  at  least  a  clear  showing  of  abuse 
of  such  discretion. — Olmstead  v.  Dauphlny. 
104  Cal.  686.  641,  38  Pac.  505. 

As    to     mandntorlness     of    provision,    see 

pars.  55  and  56,  this  note. 

22.  There  is  a  discretion  vested  in  the 
court  with  regard  to  submitting  special 
issues.  If  the  issue  proposed  be  irrelevant, 
ambiguous,  or  unintelligible  or  a  repetition 
of  another  issue  it  is  proper  for  the  court 
to  exclude  it. — ^Miller  v.  Fireman's  Fund 
Ins.  Co.,  6  Cal.  App.  395,  401.  92  Pac.  332. 


Same  —  Material  facts.  —  Party  has 
right  to  have  answer  returned  to  specific 
questions  as  to  material  facts  In  a  Jury 
trial,  and  a  denial  of  this  right  Is  error. 
What  is  a  material  fact  is  a  question  to  be 
determined  by  the  court. — City  of  Weir  v. 
Herbert,  6  Kan.  App.  596,  51  Pac.  582. 

24.  Snme*-Pnrt7  fnlllng  to  mnke-  his 
proof,  request  for  special  findings  of  jury 
is  properly  refused  by  the  court. — Solomon 
V.  Yrisarrl,  9  N.  M,  480,  54  Pac.  752.- 

25.  Same-— Request  of  defcndnnt  that  spe- 
cial lasnca  be  snbmttted  to  jury  was  ad- 
dressed to  discretion  of  court,  and  refusal 
of  court  to  grant  request  was  not  subject 
of  an  exception. — Smith  v..  Occidental  &  O. 
S.  Co.,  99  Cal.  462,  472,  84  Pac.  84;  Schultz 
V.  McLean.  109  Cal.  437.  444,  42  Pac.  557; 
George  v.  Los  Angeles  R.  Co.,  126  Cal.  357, 
366,  77  Am.  St.  Rep.  184,  46  L.  R.  A.  829, 
58  Pac.  819. 

28.  Same— Submission  of  spcclnl  flndlnga 
to  Jury  is  within  discretion  of  trial  court, 
and  a  refusal  to  submit  special  findings 
is  not  error. — Genter  v.  Conglomerate  M. 
Co..  23  Utah  165.  64  Pac.  362. 

27.  Submitting  special  Interrogatories  to 
the  Jury  is  entlrejy  discretionary  with  the 
trial  court. — Walker  ▼.  McNeill.  17  Wash. 
582.  50  Pac.  518. 


^■•*««  or  particular  questions  of  fact,   not 


—When  issues  not  complicated. 

— Refusing  to  submit  special  interrogato- 
ries In  a  cause  is  no  abuse  of  discretion. 
— Giffen  v.  City  of  Lewiston,  6  Idaho  231,  55 
Pac.  545. 
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29.  Effect  of  sencrid  Tcrdlct^ — A  com- 
plaint that  the  court  reversed  the  require- 
ments of  this  section  (as  it  existed  at  the 
time  of  the  trial)  by  requiring:  answers  to 
the  special  issues  whether  the  Jury  found  a 
general  verdict  or  not  is  immaterial,  and 
the  error  harmless  where  the  Jury  found  a 
ereneral  verdict  and  also  answered  the  spe- 
cial interrogratories.  —  Law  v.  Northern 
Assur.  Co.,  166  Cal.  894,  182  Pac.  690. 

80.  Where  a  verdict  is  greneral  in  its 
terms,  and  consequently  covers  every  Issue 
in  the  case,  it  must  be  upheld  If  it  finds 
support  in  the  evidence  adduced  upon  the 
whole  case. — ^Merrill  v.  Kohlberir*  29  Cal. 
App.  382,  166  Pac.  824. 

81,.  EvldeMtiavT  natter— And  not  nltl- 
mate  tatctu,  ifeias  called  for  by  special  in- 
terrogatories, they  are  properly  refused. 
—Riley  V.  Wolfley,  60  Kan.  866,  66  Pac.  461. 


BxeeptloBfl  to  accovBt  of  exeentor— 
Do   not   create   lasses   of   fact   Joined^   in    a 

contest  of  such  account,  such  as  must  be 
submitted  to  Jury  on  demand  of  party  in 
Interest. — In  matter  of  Sanderson,  74  Cal. 
199,  209,  16  Pac.  768. 

33.  Failure  to  object  to  return  of  apedal 
flndlnss  of  fact  and  to  permit  Jury  to  be 
disqharsred  without  specifically  answering 
inquiries,  which  they  had  negrlected  or  failed 
to  answer  or  had  overlooked,  is  waiver  of 
rierht  to  an  answer,  and  it  is  too  late  to 
object  to  it  after  Jury  is  dischargred. — City 
of  Outhrie  v.  Thistle,  6  Okla.  617,  49  Pac. 
1008. 

34.  Fladlac  of  Jory— Betev  snaceptlble 
of  two  InterpretatloBa,  court  will,  if  pos- 
sible, adopt  the  one  which  will  harmonize 
them  and  sustain  the  general  verdict. — Mac- 
Elree  v.  Wolfersbergrer,  69  Kan.  106,  62  Pac. 
69.  . 

35.  PIndlasa  on  special  toaaes— W^blck 
expreasly  nesatlve  all  nevllvence  on  part 
of  any  person  at  time  of  accident  and  ex- 
onerates defendant  railroad  from  any  want 
of  care  in  selectinir  its  employees,  leaves 
nothingr  to  warrant  greneral  verdict  for 
plaintiff  for  damages  for  injuries  received. 
Vaugrhn  v.  California  Cen.  R.  Co.,  88  CaL 
18,  22,  28  Pac.  216. 

36.  Framing  laterrovatorlea. — In  framinif 
special  interrogatories  the  court  in  the  in- 
terest of  simplicity  should  prevent  the  pos- 
sibility of  Ions,  argrumentative  and  possibly 
irresponsive  answers,  and  this  may  some- 
times be  done  by  framing  the  questions  so 
that  they  may  be  answered  "yes"  or  "no." 
— Law  V.  Northern  Assur.  Co.,  166  Cal.  394, 
132  Pac.  690. 

37.  Framlav  and  oettllav  aiaterlal  Issoes 
of  fact  before  proceeding  to  submit  case 
to  Jury  is  proper,  and  court  itself  may  direct 
special  issues  to  be  prepared  and  submit- 
ted to  Jury,  and  matter  of  time  is  imma- 
terial, except  that  for  greater  certainty  and 
convenience  It  would  serve  the  ends  of 
Justice  that  particular  issues  upon  whi^h 
verdict  is  to  be  so  rendered  should  be  sub- 


mitted and  settled  before  trial  rather  than 
after. — Smith  v.  Rowe,  4  Cal.  6,  8. 

As  to  special  iMvea  betnv  avbailtted  after 
arsameat  aad  after  slvlav  Instmctloaa  to 
Jury,  see  par.  80,  this  note. 

38.  Frivolous    and    Immaterial    vacations 

which  run  to  minor  and  subdivided  facts 
into  which  principal  fact  may  be  resolved 
and  which  can  not  be  fully  and  fairly  an- 
swered without  confusing  Jury,  it  is  duty 
of  trial  court  to  refuse  to  submit  them. — 
Burr  V.  Honeywell,  6  Kan.  App.  788,  61  Pac. 
286. 

39.  General  flndlns"— In  favor  of  defcnd- 
nnta— Equivalent  to  finding  that  alleged 
agency  did  not  exist,  in  action  where  ques- 
tion arose  whether  there  was  an  agency  on 
part  of  plaintiff  in  transaction  which  de- 
fendants set  up  as  releasing  them  from 
liability  to  plaintiff,  and  It  was  the  sub- 
stantial issue. — Prayer  v.  Holtom,  8  Kan. 
App.  718,  64  Pac.  918. 

40.  Cicneral  purpose  of  special  verdict. 
— Is  to  test  the  validity  of  the  general 
verdict,  by  ascertaining  whether  or  not  it 
may  have  been  the  result  of  a  misapplica- 
tion of  the  law  to  actual  findings  in  mate- 
rial conflict  with  the  findings  which  in  their 
absence  would  be  implied  from  the  general 
verdict. — Plyer  v.  Pacific  Portland  Cement 
Co.,  162  Cal.  180,  92  Pac.  66. 

41.  General  verdict— Is  controlllnir* — ^Un- 
less the  special  verdict  is  absolutely  irrec- 
oncilable with  the  general  verdict  which 
determines  all  Issues  in  favor  ^f  a  party 
where  there  is  evidence  to  support  it.  the 
latter  must  control. — Antonian  v.  Southern 
Pac.  Co.,  9  Cal.  App.  718,   732,  100  Pac.   877. 

As  to  special  verdict  supporting  general 
verdict,  see  par.   78,   this  note. 

42.  Where  the  general  verdict  gave  the 
items  constituting  the  damage  afid  the 
special  verdict  purported  to  and  did  give 
the  amount  for  "all  the  detriment"  or 
damages  caused  by  defendant  to  plaintiff, 
the  latter  being  the  exact  sum  of  the  items 
mentioned  in  the  general  verdict,  it  can 
not  be  said  there  was  conflict  or  incon- 
sistency between  the  two  verdicts;  one  gave 
the  items,  the  other  the  amount  of  those 
items,  so  that  the  special  verdict  would 
control  the  general,  and  where  it  appears 
that  certain  improper  items  were  included 
as  shown  by  the  specified  items  in  the  gen- 
eral verdict,  the  Judgment  must  be  modified 
to  that  extent. — Irrgang  v.  Ott,  9  Cal.  App. 
440.    446.    99    Pac.   628. 

43.  Sam^— Is  not  overcome  by  speclnl 
flndinv  unless  such  special  finding  be  upon 
a  substantial,  material  issue  and  inconsist- 
ent with  such  general  verdict. — City  of  To- 
peka  V.  Noble,  9  Kan.  App.  171,  68  Pac.  1015. 

44.  Same-— Or  Judgment,  operates  an  an 
estoppel  as  to  such  matters  as  were  neces- 
sarily considered  and  determined,  but  it  is 
never  conclusive  upon  immaterial  or  col- 
lateral issues. — Chapman  v.  Hughes  (Cal. 
Sept.  7,  1899),  58  Pac.  298. 
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4L  laiaimtcrlal  error. — Where  a  special 
Issue  has  been  eriven  to  the  Jury,  a  failure 
•0  answer  it  will  not  be  deemed  prejudicial, 
if  sn  answer  would  not  be  favorable  to  the 
party  requesting:  it  or  be  inconsistent  with 
the  ireneral  verdict  for  his  adversary. — 
Pifeon  V.  Fuller,  166  Cal.  691,  697,  106  Pac. 
97«. 

4t.  iMCOBsisteBt  seneral  and  speelal  ver* 
ilcts. — In  an  action  for  goods  sold  and  de- 
livered to  defendants  other  than  defendant 
corporation  at  the  special  instance  and  re- 
quest of  the  former,  with  the  usual  al- 
legations as  to  promise  of  payment  and 
assumption  of  oblliration  and  liability  by 
the  latter  a  special  verdict  of  "no"  in  an- 
tver  to  question,  "Did  the  plaintiff  sell 
and  deliver  the  groods  ...  to  the  original 
defendants  other  than"  defendant  corpora- 
tion? held  inconsistent  with  general  ver- 
dict against  the  defendant  corporation,  and 
that  a  Judgment  should  have  been  rendered 
in  favor  of  such  defendant  corporation. — 
Napa  Valley  Paclcing  Co.  v.  San  Francisco 
Relief  db  Red  Cross  Funds,  16  Cal.  App.  466, 
118  Pac.   469. 

47.  A  general  verdict  for  the  plaintiff  is 
inconsistent  with  a  special  verdict  that  a 
tenant  was  not  in  possession  under  the 
lease  for  one  year  at  a  monthly  rental,  in 
an  action  for  damages,  or  misrepresenta- 
tion that  a  lease  created  a  tenancy  from 
month  to  month  at  a  monthly  rental,  but  in 
truth  created  a  tenancy  for  one  year  at  a 
monthly  rental. — Di  Vecchio  v.  Luchsinger, 
12  CaL  App.  219,  221,  222,  107  Pac.  316. 

41.  The  court  should  not  strain  the  lan- 
gaage  of  a  findings  In  a  verdict  to  make 
out  a  ease  of  conflict.  If  possible  and  it 
can  reasonably  be  done  they  should  be  so 
oonstmed  nt  res  magis  valeat  quam  pereat 
--L  e.,  that  the  end  may  be  promoted 
rather  than  destroyed. — Antonian  v.  South- 
ern Pac  Co.,  9  Cal.  App.  718,  781,  100  Pac. 
877. 


•t  taet— Otkcr  tkan  tkoM  aris- 
ing mm  ceatest  of  will,  even  conceding  that 
there  are  any  such  issues,  which,  on  de- 
mand, must  be  submitted  to  Jury  in  con- 
formity to  requirements  of  code  as  to  such 
contests,  must  at  least  be  of  same  kind  as 
those  Joined  in  contests  of  wills. — In  matter 
of  Sanderson.  74  Cal.  199,  209,  16  Pac.  763. 


Ml  Same — Snbmtttcd,  skovld  be  such  that 
verdict  thereon  would  be  determinative  of 
sn  order  or  Judgment  to  be  entered  by 
court,  and  not  merely  determinative  of 
subordinate  facts  which  may  be  considered 
hy  court  In  connection  with  other  facts  in 
making  its  order  or  Judgment — In  matter  of 
Sanderson.  74  Cal.  199,  209,  16  Pac.  768. 


*>•    JvdsmieBt— Acceriing  to  special  ver- 

*ist*— Jury  returning  general  and  special 
verdict,  one  must  be  consistent  with  the 
other,  for  special  verdict  controls  general 
verdict;  and  If  it  appears  to  court  that  Jury 
^▼a.  by   their   general   yerdlct,    drawn    a 


conclusion  not  warranted  by  law,  the  court 
should  disregard  it  and  order  Judgment  ac- 
cording to  special  verdict. — Simmons  ▼. 
Hamilton,  66  Cal.  493,  496. 

82.  Jury  has  discretion— To  And  a  gen- 
eral or  a  special  verdict  in  an  action  for 
the  recovery  of  money  only. — Shaw  L.  Co. 
V.  Sianville,  4  Idaho  869.  39  Pac.  659. 

88.  Leading  and  snggciitlve  special  In- 
terrogatories are  properly  refused. — Riley 
V.  Wolfley,  60  Kan.  856,  65  Pac.  461. 

84.  Same-— Ijcading  special  Interrogato- 
ries may  be  propounded  to  the  Jury. — Den- 
ver &  R.  G.  R.  Co.  V.  Sipes,  26  Colo.  17,  66 
Pac.  1093. 

88.  Mandatory  provision^ — A  party  has  a 
statutory  right  to  have  such  questions  as 
are  authorized  by  this  section  answered  by 
the  Jury,  and  to  permit  them  to  be  evaded 
is  to  deprive  the  party  of  such  right. — 
Larson  v.  Leonardt,  8  Cal.  App.  226,  228,  96 
Pac.  896. 

As  to  discretion  of  court  In  submission  of 
special  Issues,  see  pars.  21,  22,  this  note. 

66.  Under  the  amendment  of  1906  it  is 
mandatory  upon  a  trial  court  to  submit 
special  Issues  of  particular  questions  of 
fact  to  the  Jury  in  all  cases  when  requested 
to  do  so  by  either  of  the  parties. — Williams 
V.  San  Francisco  &  N.  R.  Co.,  6  Cal.  App. 
716,  727,  93  Pac.  122. 

87.  Materiality  of  Issue. — Even  when  the 
law  made  it  compulsory  upon  the  court, 
upon  the  written  request  of  a  party  to  di- 
rect the  Jury  to  find  in  writing  upon  all  or 
any  of  the  issues,  it  was  still  for  the 
court  to  determine  whether  or  not  a  ques- 
tion propounded  was  proper  for  submis- 
sion.— Pigeon  V.  Fuller,  166  Cal.  691,  696, 
106  Pac  976. 

88.  IfeccssItT  of  special  Issues— Compli- 
cated causes  make  it  next  to  impossible  to 
find  a  Jury  capable  of  passing  understand- 
ingly  upon  the  various  questions  of  fact 
involved  without  aid  of  special  issues,  and 
statute  contemplates  in  all  such  cases  spe- 
cial issues  should  be  framed  under  direc- 
tions of  court  according  to  long-established 
rules  of  chancery  practice.  —  Brewster  v. 
Bours,  8  Cal.  601,  606. 


K  Objections  to  Instructions  by  plaln- 
tur— Need  not  be  specially  noticed  on  ap- 
peal from  Judgment  in  favor  of  defendant 
for  reason  that,  if  erxoneous,  and  if  general 
verdict  had  been  found  in  favor  of  plain- 
tiff, it  would  have  beep  controlled  by  facts 
specially  found  by  Jury;  upon  which  facts 
it  would  have  been  duty  of  court  to  have 
entered  Judgment  in  favor  of  defendant, 
notwithstanding  such  general  verdjct  in 
favor  of  plaintiff. — Los  Angeles  C.  Assoc. 
V.  Los  Angeles,  108  Cal.  461,  471,  87  Pac.  876. 

80.  Party  submitting  question  to  Jury- 
Is  bound  by  answer  in  so  far  as  It  affects 
general  verdict  in  his  favor. — Mitchell  v. 
Matheson,  28  Wash.  718,  68  Pac.  664. 
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9t»  Presimiptlon— Ib  rapport  of  Ivdir- 
meMt  Is  that  all  issues  presented  by  plead- 
ing  were,  by  consent  of  parties,  submitted 
to  Jury  under  proper  instructions  of  court 
and  were  passed  upon  in  arriving  at  their 
verdict. — Horwesre  v.  Sage,  137  Cal.  589. 
541,  70  Pac.  621. 

92,  PresvinptloBs  of  law  —  May  be  1m- 
dnlced  In,  but  indulsrence  in  inferences  of 
fact  as  to  matters  bearing:  upon  issues 
presented  to  jury  are  denied  to  it.  If  ulti- 
mate fact  of  fraud  or  mental  incompetency 
or  undue  influence  be  found  by  jury  in 
contest  over  probate  of  will,  then  court  is 
bound  to  declare  that  certain  particular 
judgrment  follows  as  matter  of  law.  So 
must  court  be  able  to  declare  from  proba- 
tive facts  found. — In  matter  of  Benton,  181 
Cal.  472,  476,  68  Pac.  776. 

68.  ProTtoloiui  ^  to  lastmctloii^-To  And 
on  tact. — Provision  that  court  may  in  all 
cases  instruct  Jury  to  find  on  a  particular 
question  of  fact,  submitted  In  writing,  if 
they  return  general  verdict,  means  that 
special  interrogatory  shall  call  for  mate- 
rial and  pertinent  fact,  and,  in  general, 
ultimate  fact  rather  than  evidentiary  one. 
—White  V.  White.  34  Ore.  141.  55  Pac.  646. 

64.  Refusal  of  eonrt— To  compel  Jury  to 
make  farther  anawcra  to  questions  submit- 
ted after  Jury  had  said  it  was  impossible  for 
them  to  answer,  was  in  effect  withdrawal  of 
questions  from  Jury,  and  is  same  as  though 
court  had  refused  to  submit  them  in  first 
instance. — ^Burr  v.  Honeywell,  6  Kan.  App. 
783,  51  Pac.  235.  See  City  of  Wyandotte  v. 
Gibson,  25  Kan.  286. 

65.  Same— To  present  apedal  lnterrova« 
torlci^— Not  error,  when. — Error  can  not  be 
predicated  on  the  court's  refusal  to  submit 
requested  interrogatories  for  a  special  ver- 
dict.— McEwen  v.  New  York  Life  Ins.  Co., 
42  Cal.  App.  133,  183  Pac.  378. 

6d.  Same— To  reanirc  Jary  to  answer  ma- 
terial vnestlOBS  presented  by  plaintiff  is 
error  on  part  of  court. — Stephens  v.  Gard- 
ner C.  Co.,  9  Kan.  App.  883,  57  Pac.  1058. 

07.  Same— To  submit  ^nestlons  of  fact 
w^lthln  Issues. — Refusing  to  submit,  on  re- 
quest, special  questions  of  fact  within  the 
issues,  is  reversible  error. — City  of  Okla- 
homa V.  Hill,  4  Okla.  521.  46  Pac.  568. 

68.  Rendition  of  verdict— Is  something 
different  from  llllnv  or  entry  and  must  pre- 
cede both. — Gray  v.  Palmer,  28  Cal.  416,  418. 

68.  Rule  Is  tkat  enough  must  be  found 
by  special  verdict*  when  that  is  relied  on  as 
basis  of  a  Judgment  to  show  in  aiid  of 
itself  a  legal  conclusion  of  liability. — Gar- 
field V.  Knights  Ferry  &  T.  Co.,  17  Cal.  510, 
512. 

70.  Special  Interroaratories  —  Submitted 
to  Jury,  should  be  carefully  drawn,  and  call 
for  direct  answer,  and  although  they  might 
be  leading  if  propounded  to  witness,  that 
is  not  objectionable  feature  when  pro- 
pounded to  Jury,  for.  they  are  disinterested 
and  would  not  be  controlled  in  their  answer 
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for  same  reason  that  witness  might.  If 
asked  leading  questl^Ai. — Denver  &  R.  G.  R. 
Co.  V.  Sipes,  26  Colo.  17,  55  Pac.  1093. 

71.  Same  — Wbleh  relate  to  Issues  on 
which  cause  turns,  and  which  call  for  an- 
swers of  either  "yes"  or  "no,"  are  not  ob- 
jectionable because  they  are  so  framed  that 
no  other  answers  could  be  given. — Denver 
&  R.  G.  R.  Co.  V.  Sipes,  26  Colo.  17.  55  Pac. 
1093. 

72.  Special  Issues— Discretion  of  court. — 

Under  the  provisions  of  the  above  section, 
as  amended  by  the  legislature  In  1909  the 
submission  of  special  issues  to  the  Jury  is 
discretionary  with  the  trial  court,  and  such 
discretion  will  not  be  interfered  with  on 
appeal  unless  an  abuse  of  discretion  is 
shown. — Oberholzer  v.  Hubbell,  36  Cal.  App. 
17.  171  Pac.  436. 

As  to  discretion  of  court  to  submit  spe- 
cial Issues  to  Jury,  see  pars.  21,  22,  this 
note. 

73.  Same —•  Submitted  to  Jury*- Not  In- 
cluding an  Issue  made  by  pleadings  as   to 

whether  plaintiff  was  holder  and  owner  of 
note  sued  on,  and  verdict  responding  only 
to  special  issues  submitted,  there  being  no 
general  verdict,  result  is  mistrial.  Until 
issues  of  fact  are  decided,  no  final  Judgment 
can  be  entered. — Kiel  v.  Reay,  50  Cal.  61,  63. 

74.  Special  vcrdlct^Upon  a  single  polut 
may  often  determine  whole  cause,  either 
for  defendant  or  plaintiff,  and  in  such  case 
special  verdict  would  control  any  verdict  to 
contrary,  but  where  special  findings  do  not 
have  such  controlling  effect^If  they  do  not 
include  issues  which,  if  found  for  defend- 
ant, would  sustain  general  verdict  in  his 
favor,   special   verdict   can   not  properly   be 

deemed  Inconsistent  with  general  verdict. 

McDermott  v.  HIgby,  23  Cal.  489,  490. 

76.  Same  —  When  not  Inconsistent  with 
general  verdict. — None  .of  special  findings 
being  upon  Issue  of  abandonment.  If  Jury 
found  their  general  verdict  in  favor  of  de- 
fendant upon  that  one  Issue  alone,  special 
verdict  Is  not  inconsistent  with  general 
verdict.— McDermott  v.  Higby,  28  Cal.  489 
490. 

7e.  Special  ^verdicts"  and  ^'findings'' — 
'Htuestlons"  and  ^Issues*'  of  fact.  —  While 
there  is  undoubtedly  a  distinction  between 
issues  and  particular  questions  of  fact,  and 
there  may  be  special  questions  arising  in 
a  case  as  important  and  as  vital  as  the  Is- 
sues In  which  they  are  Involved,  so  far  as 
this  section  is  concerned  special  verdicts 
and  special  findings  are  identical  in  every- 
thing except  the  name,  and  it  is  wholly 
Immaterial  that  the  request  of  the  party 
is  wrongly  labeled. — Plsrer  v.  Pacific  Port- 
land Cement  Co.,  162  Cal.  .184,  92  Pac.  56. 

See  pars.  18,  19.  this  note. 

77.  Sufficiency  of  verdict  — To  support 
Judgment,  whether  treated  as  verdict  or 
as  finding,  can  not  be  considered  on-  appeal 
from  order  denying  new  trial,  but  only  on 
appeal    txom   Judgment.— Morse    v.    Wilson 
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1S8  CaL  658»  559,  71  Pao.  801.  See  Brlson  v. 
Briton,  60  Cal.  S23,  827»  27  Pac.  186;  River- 
Bide  W.  Co.  T.  Qeige,  108  Cal.  240,  248,  41 
Pac.  298. 

78.  SnRport  of  ffcaeral  verdict. — ^Where 
the  general  verdict  is  supported  by  one  of 
several  special  verdicts,  and  not  by  the 
others,  it  Is  nevertheless  sufficient  and  un- 
objectionable, unless  the  special  verdicts 
themselves  are  inconsistent.  —  California 
Wine  Assoc,  v.  Commercial  Union  Fire  Ins. 
Co.  of  New  York,  169  Cal.  62,  112  Pac.  868. 

As  to  m^m^rmJt  verdict  eontrolllMir*  see  pars. 
41  and  42,  this  note. 

76.  Terdiet  of  ^oatiaal  damages''  to 
platatlC— IBVIll  not  be  set  aside  nor  judff- 
ment  thereon  reversed  on  i^round  that  term 
is  not  definite  or  certain,  for  defendant 
could  not  be  injured  by  juderment  in  other 
respects  proper  which  awarded  such  dam- 
apes  against  him  In  case  where  plain tifP  was 
entitled*  to  nominal  damages. — Davidson  v. 
Devine,  70  Cal.  519,  620,  11  Pao.  664. 


.80.     Whether  ylalntlff  was  a  eorporatlon 
or  not— Was  properly  svbmltted  to  Jvry  in 

action  to  recover  money.  That  this  was 
done  after  argument  and  after  giving  of 
instructions  to  Jury  is  not  material. — Fresno 
C.  &  I.  Co.  V.  Warner,  72  Cal.  879,  381,  14 
Pac.  87. 

81.  Withdrawal  of  special  questions  of 
fact— After  their  sabmlsslon  to  Jury  may 
be  properly  allowed  where  defendant  has 
not  framed  special  questions  submitted  by 
him  with  reference  to  such  questions  with- 
drawn by  plaintiff,  and  where  it  does  not 
appear  that  defendant  has  been  otherwise 
prejudiced  )}y  such  withdrawal. — ^Missouri 
Pac.  R.  Co.  V.  Moffatt,  60  Kan.  413,  72  Am. 
St.  Rep.  348,  66  Pac.  887. 

82.  W^ordlns  of  special  qncstlon  of  fact 

submitted  to  a  Jury  should  be  clear  and 
concise  and  of  such  form  that  it  can  give 
direct  answer  thereto. — City  of  Outhrie  v. 
Shaffer,  7  Okla.  459,  64  Pac.  698. 


§  a26.  VERDICT  IN  ACTIONS  FOB  RECOVERY  OF  MONEY  OR  ON  ES- 
TABUSHINO  COUNTERCLAIM.  When  a  verdict  is  found  for  the  plaintiff  in 
an  action  for  the  recovery  of  money,  or  for  the  defendant,  when  a  counterclaim 
for  the  recovery  of  money  is  established,  exceeding  the  amount  of  the  plaintiff's 
claim  as  established,  the  jury  must  also  find  the  amount  of  the  recovery. 
Hiatory:     Enacted  March  11,  1872,  re-enaciment  of  S  176  of  Practice 


Act. 

t£BDlCT  FOB  MONEY  OB  ON  COUNTEB- 

CLAIM. 

If  2.  Amount  of  monej  due — Is  not  found  by 
jury,  when. 

3.  Finding  for  defendant  for  cost — Effect 

of. 

4.  General  verdict  for  plaintiff — ^When  re- 

sponsive to  issues. 

5.  Jurj  have  nothing  to  do  with  matters  not 

in  issue. 

6.  ''Miners'   measurement"  —  Having  no 

fixed  meaning — Verdict  of  jury  based 
on,  effect  of. 

7.  No  controversy  as  to  amount  existing — 

What  verdict  sufficient. 

S.  Uncertain  verdict — Can  not  be  made  cer- 
tain. 

9.  Verdict  in  justices'   court  action — How 
made  certain. 


1.     ifBHt   0t  BiOBey  dac— Ifl   not   fonad 

*y  tmry  by  the  fonowins  verdict:     "We,  the 
Jary.   find    for    plaintiff   in    the    amount    of 
contract,   two   thousand,   two   hundred   fifty 
dollars,  with   interest  at   ten   per  cent   per 
annum  from  August  1,  1876,  to  November  16, 
1S*7.  less  the  amount  of  notes  of  the  value 
of  nine  hundred  fifty  dollars,  with  interest 
OB  a&id  notes."     Such  verdict  is  insufliclent, 
for  It  specifies  certain  amount  less  another 
amount    with    interest,    interest    being:    in- 
definite and  uncertain:  this  in  case  in  which 
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amount  of  interest  can  not  be  ascertained 
from  pleadfngrs. — Watson  v.  Damon,  54  Cal. 
278,  279,  280.  See  Dougrherty  v.  Hagr&in, 
66  Cal.  622,  623:  Digrffs  v.  Porteus,  6  Cal. 
Unrep.  763,  33  Pac.  447. 

a.  Compares  Electric  Imp.  Co.  v.  San 
Jose  &  S.  C.  R.  Co.,  3  Cal.  Unrep.  618.  31  Pac. 
466. 

8.  PlBdiBs  for  defeadBBt  for  co«t«— Ef- 
fect of.  —  Finding:  for  defendant  for  its 
costs,  in  action  for  recovery  on  contract,  in 
Which  defendant  sets  up  counter-claim  for 
damagres  for  breach  of  contract,  is  suflScient. 
If  jury  found  nothing:  in  favor  of  plaintiff, 
and  did  not  find  in  favor  of  defendant  upon 
its  counter-claim  an  amount  exceeding: 
amount  established  by  plaintiff,  verdict 
must  necessarily  be  for  defendant,  and  de- 
fendant by  such  verdict  would  be  entitled 
to  costs.  In  such  case  jury  could  not  spe- 
cify amount,  if  any  recovery,  for  there 
could  be  no  recovery  by  either  party.  Addi- 
tion of  words  "for  its  costs"  was  harmless 
surplusag:e. — Electric  Imp.  Co.  v.  San  Jose 
&  S.  C.  R.  Co.,  3  Cal.  Unrep.  618.  31  Pac. 
456. 

4.  GeBeral  verdict  for  plalBtlir — Whes  re- 
apoBslvc  to  Issoes. — A  greneral  verdict  for 
plaintiff  in  action  on  promissory  note  where 
there  was  no  issue  between  parties  as  to 
execution,  terms,  or  amount  of  such  note, 
and  only  defense  being:  that  such  note  was 
without  consideration,  is  responsive  to  is- 
sues   raised    and    Is    sufliciently    certain    to 
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serve  as  basis  for  Judgment  to  which  plain- 
tiff is  entitled.  —  Hutchinson  y,  Superior 
Court   61  Cal.  119,  121. 

B»  JuTT  have  nothing  to  do  trlth  matters 
not  In  iaane  and  a  verdict  referring  to  such 
matters  is,  so  far,  surplusagre. — Pierce  v. 
Schaden,  62  Cal.  283,  285. 

0.  ''Miner*'  menanrement"  —  Hnvlnir  no 
flxed    mennlns^— Verdict    of    Jary    based    on 

that  plaintiff  is  entitled  to  forty  inches, 
"miners'  measurement,"  is  uncertain.  Com- 
plaint averring  that  plaintiff  is  entitled  to 
five  hundred  inches  under  four-inch  pres- 
sure, but  makingr  no  reference  to  "miners' 
measurement,"  can  not  help  out  such  plain- 
tiff, and  the  words  "miners'  measurement" 
used  by  jury  in  its  verdict  and  the  court  in 
its  decree,  can  not  be  treated  as  surplusagre. 
— Dougherty  v.  Haffffin,   66  Cal.   622,   623. 

7.  No  eontrovcrsy  n«  to  amount  existlnir 
— -IVhat  verdict  sufllclent. — When  no  contro- 
versy as  to  amount  claimed  by  plaintiff 
existing  and  only  issue  being  whether  plain- 
tiff  contracted   with   defendant,    finding   of 


verdict  by  Jury  for  plaintiff  embraces  all 
there  is  in  dispute  in  the  cause,  and  covers 
all  issues  and  is  sufllcient. — ^Redmond  v. 
Weismann,  77  Cal.  428,  426,  20  Pac.  644. 

8.  Uncertain  verdict  ■  Can  not  be  made 
certain.^ — An  uncertain  verdict  of  Jury  can 
not  be  made  certain  by  findings  of  fact 
and  conclusions  of  law  by  court.  Action 
being  one  at  law,  and  defense  being  equi- 
table, findings  and  conclusions  of  law  as  to 
plaintiff's  cause  of  action  (case  being  tried 
by  Jury)  must  be  regarded  as  aurplusage. — 
Diggs  V.  Porteus,  6  Cal.  Unrep.  763,  83  Pac. 
447. 

9.  Verdict  In  Justices'  court  action— How 
made  certain. — A  verdict  of  Jury  in  Jus- 
tices' court  action,  though  irregular,  when 
it  is  only  necessary  to  refer  to  pleadings 
to  make  It  certain,  and,  taken  together, 
record  and  verdict  show  exact  amount 
which  Jury  means  to  find  for  plaintiff.  Judg- 
ment entered  under  such  circumstances  is 
not  void. — Hutchinson  v.  Superior  Court,  61 
Cal.  119.  121. 


§627.  VERDICT  IN  ACTIONS  FOB  THE  BECOVERY  OF  SPECIFIC 
PERSONAL  PROPERTY.  In  an  action  for  the  recovery  of  specific  personal 
property,  if  the  property  has  not  been  delivered  to  the  plaintiff,  or  the  defend- 
ant, by  his  answer,  claim  a  return  thereof,  the  jury,  if  their  verdict  be  in  favor 
of  the  plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also  find  that  he  is 
entitled  to  a  return  thereof,  must  find  the  value  of  the  property,  and,  if  so 
instructed,  the  value  of  specific  portions  thereof,  and  may  at  the  same  time 
assess  the  damages,  if  any  are  claimed  in  the  complaint  or  answer,  which  the 
prevailing  party  has  sustained  by  reason  of  the  taking  or  detention  of  such 
property. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  177  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4, 
p.  311. 


VERDICT  m  EEPLEVIN. 

1.  Action  for  Bpecifie  personal  property — 

Affirmative    relief   for    defendant— 
Not  sustained,  when. 

2.  Same — Redelivery   possible  —  Payment 

not  permissible. 

3.  Change  of  possession  of  property  from 

defendant  to  plaintiff— Effect  of. 

4.  Character  or  value   of  articles   wbich 

could  not  be  returned. 

5,6.  Damages  for  detention  of  property — 
When  may  be  recovered. 

7j  8.  Defendant  can  not  complain  that  re- 
covery of  value  is  not  adjudged, 
when. 

9.  Defendant  having  right  to  possession 
of  property  when  suit  commenced. 

10.  Delivery  of  property  need  not  be  pro- 

vided for  by  verdict,  when. 

11.  Error  occurs  in  findings  of  jury,  when. 

12.  Form  of  verdict  not  being  satisfactory 

— How  corrected. 
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13, 14.  Judgment  for  return   of  property   or 
value — When  not  justified. 

15.  No    difference    in    principle    between 
judgment. 

16.  Nonsuit — Above  section  does  not  apply 
to. 

17.  Same  —  Dismissal    stands    upon    same 
footing  as  nonsuit. 

18.  Party  can  not  object  to  verdict  for  first 
time  on  appeal. 

19.  Plaintiff  being  entitled  to  possession — 
What  jury  must  find. 

20.  Property    having    been    delivered    to 
plaintiff— Effect  of. 

21.  Provision  for  case  where  plaintiff  has 
not  claimed  delivery  before  action. 

22.  Recovery  of  property — Where  primary 
object  of  suit — How  alleged. 

23.  Special  verdict  as  to  value — Statutory 
requirement. 

24.  Value  of  specific  portiora  of  property. 

25.  Value  of  property  may  be  found  by 
jury,  when. 
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26.  Value  of  property  may  be  required  by 
party  to  be  found. 

27,28.  "Verdict  for  portion  of  property  only— 
Judgmeiit  can  not  be  entered  on  ver- 
dict. 
29,30.  Same — ^Plaintiff  is  precluded  from  any 
further  litigation. 
At  f  mc«e««it7    that   verdict   in   replevin 
girc  Bepavrnte    "vmlaation  of  seveVal  articles 
iBT^vcd.  see    Ann.  Cas.   1912D.   849-862. 

1.    ActtoB    <OT    apecUlc   personal    property 
—ARrMati^re  relief  for  defendant — ^Not  sos- 

-A  Juderment  of  affirmative  re- 


lief for  the  defendant  In  a  case  in  which 
the  pleadlnSB  or  flndlnes  do  not  indicate 
that  the  property  was  delivered  to  the  plain- 
tiff, or  that  It  was  not  at  all  times  held 
in  possesalon  by  the  defendant,  can  not  be 
tofltalne^  except  as  a  Judgrment  for  costs 
SBder  the  provisions  of  the  above  section 
and  of  section  667,  post. — Imperial  Valley 
Auto  Co.  V.  Toney.  —  Cal.  App.  — ,  190  Pac. 
1M8,  following  the  doctrine  in  Banning  v. 
Harlean,  101  Cal.  288,  35  Pac.  772. 

2l  Same— Redelivery  possible  —  Payment 
not  permiaalble* — The  section  in  so  far  as 
It  entitles  the  prevailing  party  in  claim 
and  delivery  to  an  alternative  judgrment 
for  the  value  of  the  property  in  case  it  can 
not  be  returned,  (s  solely  for  his  benefit, 
and  if  the  property  may  be  redelivered,  the 
plaintiff  does  not  have  the  privilege  of 
paring  for  it  and  keeping  it. — Griffith  v. 
Reddick,  41  Cal.  App.  458,  182  Pac.  984. 

t.  Chanse  of  possession  of  property  from 
defendant  to  plalntUT— Effect  of. — Change  of 
possession  of  property  from  defendant  to 
plaintiff  not  being  alleged  in  answer  of 
defendant  nor  in  any  prayer  in  respect 
thereto.  Judgment  In  favor  of  defendant  fop 
value  Is  erroneous.  Judgment  of  return  is 
In  nature  of  cross- judgment,  and  there  must 
be  some  appropriate  averment  in  pleadings 
10  put  In  issue  the  facts  upon  which  the  re- 
lief is  given. — Gould  v.  Scannell,  13  Cal.  430, 
411;  Pico  V.  Pico.  66  Cal.  453,  469;  Banning 
V.  Marleau.  101  Cal.  288,  289,  35  Pac.  772. 

4.  Chnracter  or  valne  of  articles  which 
•saU  not  he  retnmed  are  not  necessary  to 
be  found  by  court  when  such  fact  appears 
at  trial,  nor  is  court  bound  to  enter  judg- 
ment in  alternative. — ^Burke  v.  Koch,  75 
Cal.  336.  369.  17  Pac.  328.  See  Brown  v. 
Johnson,  45  Cal.  76;  Whetmore  v.  Rupe,  65 
Cal.  237.  238,  3  Pac.  861. 

Sw  Itaunases  for  detention  of  property— 
Vhca  suiy  be  recovered^ — Damages  for  de- 
tention of  property  are  entitled  to  be  re- 
covered by  plaintiff,  but  not  money  expended 
^y  Mm  in  pursuit  of  and  endeavoring  to 
resaln  lu— Kelly  v.  McKibben.  54  Cal.  192. 
1*4. 

«.    Csaipavei    Arzaga  v.  Villalba,   85  Cal. 
191,  1S2,  193,  24  Pac.  656. 

T.    Defendant  can  not  complain  that  re- 
««v«ry  ef  valne  ia  not  adjndsed*  when. — The 

defendant  can  not  complain  that  Judgment 
as  rendered  does  not  also  authorize  recov- 


ery from  him  of  value  of  property  where 
judgment  for  possession  has  been  rendered 
in  favor  of  plaintiff  and  where  delivery  was 
obtained  by  plaintiff  before  trial.— Claudius 
v.  Aguirre,  89  Cal.  501.  506,  26  Pac.  1077. 

8.  Compares  Berson  v.  Nunan,  63  Cal. 
650,  652;  Brichman  v.  Ross,  67  Cal.  601,  606, 
8  Pac.  316. 

9.  Defendant  having  rivht  to  possession 
of  property  when  salt  commenced,  but  such 
right  having  passed  to  plaintiff  before  trial, 
court  should  not  decree  return  of  property 
to  defendant  merely  that  it  might  again  be 
replevied  by  plaintiff,  but  will  leave  prop- 
erty in  possession  of  plaintiff,  where  It  be- 
longs, and  give  defendant  judgment  for 
costs  only.— O'Connor  v.  Blake.  29  Cal.  312, 
817;  Plinn  v.  Perry,  127  Cal.  648,  653,  60 
Pac.  434. 


10.  Delivery  of  property  need  not  he 
vided  for  by  verdict,  when. — When  Jury 
found  right  of  possession  to  be  In  plaintiff,, 
then  conclusion  of  law  followed  that  he  was 
entitled  to  delivery  if  It  could  be  had;  and 
if  not  to  value  of  property  as  found  by 
jury,  in  the  alternative.  This  the  Judgment 
must  contain,  but  not  the  verdict.  No  find- 
ing as  to  delivery  at  all  is  required. — Ryan 
V.  Fitzgerald.  87  Cal.  845,  346,  847,  25  Pac. 
646. 

11.  Error  occurs  where  Jury  flnds  value 
of  property  and  damages  and  returns  ver- 
dict for  plaintiff  for  such  value  and  dam- 
ages, but  does  not  find  for  plaintiff  for 
property,  in  case  where  court  instructed 
Jury  to  render  verdict  for  plaintiff  for  prop- 
erty and  to  find  value  of  property  and  dam- 
ages. Under  such  verdict  and  Judgment 
thereon  plaintiff  could  not  have  elected  as 
to  delivery  of  property. — ^Norcross  v.  Nunan, 
61  Cal.  640.   648. 

12.  Form  of  verdict  not  heinir  satisfac- 
tory—How corrected. — ^The  form  of  verdict 
not  being  satisfactory  to  defendant,  he 
should  have  asked  at  time  of  its  announce- 
ment that  it  be  made  formal  and  certain; 
otherwise  it  was  duty  of  court  to  construe 
it  so  as  to  give  It  effect  Intended  by  jury, 
if  intended  effect  could  be  ascertained  from 
its  language  considered  in  connection  with 
pleadings  and  evidence;  provided,  however, 
that  intended  effect  was  not  unlawful  and 
not  irrelevant  to  pleadings. — Johnson  v. 
Visher,   96  Cal.  310,   814,   81  Pac.   106. 

13.  Judgment  for  return  of  property  or 
valne— When  not  Juatlfled. — A  judgment  for 
return  of  property  or  for  value  thereof  in 
case  delivery  can  not  be  had  is  justified  by 
following  verdict:  "We,  the  Jury,  etc.,  find 
for  defendant  and  fix  the  value  of  property 
at  fifteen  hundred  dollars." — Etchepare  v. 
Aguirre,  91  Cal.  288,  291,  292.  25  Am.  St.  Rep. 
180,  27  Pac.  668. 

14.  Can  not  be  had  by  defendant  unless 
he  has  claimed  a  return  in  his  answer. 
It  is  arbitrarily  made  duty  of  defendant 
to  assert  his  formal  claim  for  return  as 
prerequisite    of    judgment    for    return    of 
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property  or  lU  value. — Tlco  t.  Pico,  56  Cal. 
4S2,  459;  Banning  ▼.  Marleau,  101  Cat  238, 
239,  35  Pac.  772. 


IS.  lf«  ^urereaee  ta  prteclple  ketweea 
|«4iraieBt  for  value  of  property  sued  for, 
without  alternative  for  its  delivery,  and 
Judgrment  for  delivery  of  property  without 
an  alternative  for  its  value.  If  former  is 
free  from  error,  latter  must  be  equally  so. 
— Burke  v.  Koch,  75  Cal.  356,  359,  17  Pac. 
328:  Claudius  v.  Airulrre,  89  Cal.  501,  505,  26 
Pac.  1077. 

1^  NoBSBlt— 'Above  seetloB  does  mot  ap- 
ply to.  —  The  above  section  applies  only 
where  Issues  in  case  have  been  submitted 
and  passed  upon  by  Jury.  It  does  not  apply 
to  case  of  Judgment  of  nonsuit. — Olnaca  v. 
At  wood,  8  Cal.  446,  448.  See  Clary  v.  Rol- 
land.  24  Cal.  147,  161. 

17.  Same— DIsBiimHil  mtmm4m  .  apoa  same 
footlDip  as  Boaavltf  leaving  parties  to  set- 
tle, in  action  upon  nndertakinff.  those  mat- 
ters which,  if  oriflrinal  suit  were  prosecuted. 
It  would  be  necessary  to  determine  in  first 
instance.  Such  matters  include  riffht  of  de- 
fendant to  return  of  property,  and  as 
opportunity  to  obtain  judsrment  for  its  re- 
turn is  taken  away  by  its  failure  to  prose- 
cute, he  is  entitled  to  compensation  In 
damage. — ^Mills  v.  Gleason,  21  Cal.  274,  280. 

18.  Party  eaB  Bot  object  to  verdict  for 
llrst  time  ob  appeaL — ^A  party  will  not  be 
Iieard  to  object  to  verdict  for  first  time  on 
appeal  from  judflrment.  It  is  susceptible 
of  construction  which  miffht  have  lawful 
and  relevant  efFect. — Johnson  v.  Vlsher,  96 
Cal.  810,  314,  81  Pac.  106. 

19.  PlalBtlff  belBip  entitled  to  possession 
— What  Jury  must  Had. — The  plaintiff  belnff 
entitled  to  possession,  jury  is  not  required  to 
find  value  of  property  if  it  has  been  deliv- 
ered to  plaintifF,  and  unless  value  has  been 
found,  there  is  no  basis  upon  which  to  ren- 
der alternative  judgment  for  its  value. — 
Caruthers  v.  Hensley,  90  Cal.  669,  560,  27 
Pac.  411;  Seli^man  v.  Armando,  94  Cal.  S14, 
316,  29  Pac.  710;  Erreca  v.  Meyer,  142  Cal. 
308,  310,  75  Pac.  826. 

20.  Property  having  been  delivered  to 
plnlntlir— VQlTeet  of. — The  property  having: 
been  delivered  to  plaintifT,  defendant  who 
recovers  judgrment  is  entitled  to  judgrment 
for  return  of  property:  and  if  property — 
all  of  It — can  not  be  returned,  then  to  judg- 
ment for  value  of  whole. — Whetraore  v. 
llupe.  65  Cal.  287,  288.  3  Pac.  851. 

21.  Provision  for  ease  ^here  plaintiff 
lias    not    clnlmed    delivery    before   action. — 

Provision  for  case  where  plaintiff  has  not 
claimed  delivery  before  flllngr  of  answer  by 
defendant  Is  made  by  statute,  in  terms,  in 
declarinR  what  verdict  shall  be.  Plaintiff 
lias  privilegre  to  claim  delivery  at  any  time 
before  flllngr  of  answer,  but  It  is  not  com- 
pulsory for  him  to  do  so. — Wellman  v.  Engr- 
llsh.  38  Cal.  588,  584. 


2Sl  ReeOTory  of 
Buiry  okjeet  of  —It  now  nilese^^ — In  those 
cases  in  which  recovery  of  property  is  the 
primary  object  of  suit,  and  when  damagres 
will  not  compensate  plaintiff,  then  injured 
party  should  frame  his  bill  in  equity,  speci- 
fying reasons  for  seeking-  recovery  of  prop- 
erty itself,  and  then  decree  can  be  so 
framed  as  to  compel  specific  delivery. — 
Nickerson  V.  Chatterton,  7  CaL  568.  572. 


2S.  Special  verdict  ns  to  vnln< 
tory  re^nlrement  for  alternative  judgment 
In  favor  of  defendant,  for  return  of  prop- 
erty "or  the  value  thereof,"  is  proper  where 
the  owner  "claims"  a  return  of  the  prop- 
erty, and  the  court,  jury,  or  referee  finds 
the  value  of  the  property  and  that  defend- 
ant is  entitled  to  a  return. — ^Plco  v.  Pico, 
66  Cal.  453,  460. 


24.  Vnlne  of  any  speelllc  portloB  of  prop- 
erty is  to  be  found  by  jury  only  "If  so  In- 
structed." Error  can  only  arise  in  case 
where  such  instruction  would  be  pertinent 
and  proper,  and  instruction  was  asked  and 
refused. — Whetmore  v.  Rupe,  65  CaL  237. 
238,  3  Pac.  861;  Brenot  v.  Robinson,  108 
Cal.  143,  145,  41  Pac.  37;  Kelloffff  v.  Burr. 
126  Cal.   38,   40,  68  Pac.  306. 

25.  Value  of  property  may  be  fonnd  by 
Jury,  if  their  verdict  be  in  favor  of  plain- 
tiff, only  "if  property  has  not  been  delivered 
to  plaintiff,"  and  adversely,  if  property  has 
been  delivered  to  plaintiff,  they  are  not  re- 
quired to  find  value;  and  in  absence  of  such 
flndingr  there  is  no  verdict  upon  which  to 
base  an  alternative  judgrment. — Claudius  v. 
Agrulrre.  89  Cal.  501.  604*  26  Pac.  1077. 

29.  Value  of  property  mny  be  required 
by  party  to  be  found  by  jury,  and  he  may 
insist  as  a  rigrht  upon  alternative  judg- 
ment.— Mills  v.  Gleason,  21  Cal.  274,  280: 
Clary  v.  Rolland,  24  Cal.  147.  158. 

27.  Verdict  for  portion  of  property  only 
—Judgment  can  not  be  entered  on  Tcrdlct  in 

finding  In  favor  of  defendants  for  one- 
half  of  certain  cattle,  for  the  recovery  of 
which  plaintiff  has  sued  defendants.  Jury 
should  have  been  directed  by  court,  on  Its 
own  motion,  to  retire  and  find  as  to  other 
half  of  cattle  sued  for. — Muller  v.  Jewell,  66 
Cal.  216,  217,  5  Pac.  84. 

28.  Compare  I  Ryan  v.  FItzgrerald.  87  Cal. 
845,   347,   25   Pac.   546. 

20.  Plaintiff  Is  precluded  from  any  fur- 
ther litigation  with  defendant  as  to  balance 
of  property,  where  portion  of  property  only 
was  granted  plaintiff  by  verdict.  It  bein^ 
silent  as  to  balance  of  property.  It  must  be 
held  that  plaintiff  was  denied  any  further 
relief  than  he  had  obtained. — Ryan  v.  Fitz- 
gerald,  87   Cal.   345,   347,   348.   25   Pac.    546. 

.10.  Compares  Muller  v.  Jewell,  66  Cal. 
216,   217.   6  Pac.   84. 
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§  628.  ENTBT  OF  VEBDICT.  Upon  receiving  a  verdict,  an  entry  must  be 
made  by  the  clerk  in  the  minutes  of  the  court,  specifying  the  time  of  trial,  the 
names  of  the  jurors,  and  witnesses,  and  setting  out  the  verdict  at  length ;  and 
where  special  verdict  is  found,  either  the  judgment  rendered  thereon,  or  if  the 
ease  be  reserved  for  argument  or  further  consideration,  the  order  thus  reserv- 
ing it. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  178  of  Practice 
Act. 


ENTRY  OP  VEBDICT. 

1.  Court  aets  upon  Yerdict  as  it  is. 

2.  Court    can  not  enter  verdict  contrary  to 

will  of  jury. 

3^  Entry  of  judgment — On  special  verdict — 
Necessity  of  request  for. 

4.  Entry   of  verdict  by  clerk — Matter  which 

forms  proper  connection. 

5.  Jodfinment — Not  always  rendered  immedi- 

ately after  rendition  of  verdict. 

€.  Motion  for  judgment  on  special  verdict — 
Time  of. 

7.  No   question  as   to  proper  judgment   ex- 

isting— ^Entry  should  be  made  immedi- 
ately. 

8.  Question   as  to  what  judgment  shall   be 

rendered— On  special  verdict. 

9.  Specifying  judgment  in  gold  coin — When 

complaint  did  not  demand  gold  coin. 

10.  Verdict  not  being  satisfactory — How  cor- 
rected. 

IL  Verdict  of  jury — Is  part  of  judgment-roll. 

1.     C«vrt  aets  vpom  Terdlct  tut  H  ls»  not 

as   it   should    be. — People    ex    rel.    Allen    v. 
Hill.  16  Cal.  113.  118. 

S.  Cmmrt  cam  mot  cater  Terdlct  contrary 
ta  the  will  of  Jary^ — Montsromery  v.  Sayre, 
51  Cal.  206,  213,  27  Pac.  648. 

3.  Eatry  af  la^imeat— Oa  apeelal  verdict 
— 'BIcccaalty  af  rcqvcat  for* — ^A  motion  or 
rtqucst  for  entry  of  Judg-ment  on  a  special 
Tcrdict  on  the  ground  of  inconsistency  be- 
iwecn  such  verdict  and  the  general  verdict, 
it  necessary,  and  failure  to  make  such  mo- 
tion leaves  the  court  free  to  enter  Judg- 
ment on  the  general  verdict. — ^Napa  Valley 
Packing  Co.  v.  San  Francisco  Relief  A  Red 
CroM  Funds,  16  Cal.  App.  471,  118  Pac.  469. 

4.    Batry    mt    verdict     ky     clerk— Matter 
vUrh    fonaa     proper    coaacctioa     between 
pleadings  and  Judgment,  and  as  it  is  digres- 
sion in  progress  of  trial  from  general  course 
f^i  procedure  designated  for  obtaining  Judg- 
n:<-nt  upon   issues   presented  by   pleadings, 
l«^KtsUture   has   deemed    it    proper   that    it 
vbould  be  evidenced   by  permanent  memo- 
randum  thereof. — Von   Schmidt   v.    Widber, 
n  CaL  Sll.  615.  34  Pac.  109. 

S-  Jadgaieat— Hot  always  readered  lat- 
■odtetely  after  rcaditloa  of  verdict,  or  even 
after  findings  of  fact,  by  Judge  or  referee. 


have  been  filed. — Gray  v.  Palmer,  28  CaL 
416,  420. 

d.  Motioa  for  Jvdgraieat  oa  special  ver- 
dlct— nmc  of. — ^Motion  for  Judgment  on  the 
special  verdict  on  the  ground  that  it  is  in- 
consistent with  the  general  verdict  must  be 
made  before  Judgment  is  entered  on  the 
general  verdict. — ^Napa  Valley  Packing  Co. 
V.  San  Francisco  Relief  &  Red  Cross  Funds, 
16  Cal.  App.  471,  118  Pac.  469. 

7.  No  QBcatloa  aa  to  proper  Jadymeat 
ezlstlav— Batry  skovld  be  auidc  latBtedl- 
ately. — It  is  better  for  court  to  direct  Judg- 
ment to  be  entered  at  once  without  waiting 
for  motion  for  new  trial  or  any  proceedings 
to  set  aside  verdict — ^Hutchinson  v.  Bours, 
13  Cal.  60.  61. 

8.  Vacation  aa  to  ivkat  Judyateat  akall 
be  readered— -Oa  apeclal  verdict  is  often  re- 
served for  argument  or  further  consider- 
ation. It  thus  not  infrequently  happens 
that  Judgment  is  not  rendered  for  several 
months  after  rendition  of  verdict. — Gray  v. 
Palmer.  28  Cal.  416,  420. 

9.  Speclfylay  Jadgnieat  In  void  cola— • 
IVlieB  coatplalat  did  not  deataad  void  cola 

is  of  no  legal  consequence  in  the  verdict  of 
the  Jury,  and  it  is  error  for  court  to  send 
Jury  back  to  correct  such  Judgment.  If  ver- 
dict goes  beyond  issues  raised  by  pleadings 
and  passes  upon  extrinsic  fact  not  embraced 
therein,  it  is  void  pro  tanto  and  surplus 
matter  may  be  disregarded  in  entering 
Judgment. — Marquard  v.  Wheeler,  52  Cal. 
445.  446.  See  Watson  v.  San  Francisco  & 
H.  B.  R.  Co.,  60  <>,h  623,  525. 

10.  Verdict  not  belav  aatlnfactory — Hovr 
corrected. — The  right  to  correct  verdict  does 
not  depend  upon  Judgment,  but  steps  for 
that  purpose  should  be  taken  within  time 
limited  by  statute.  Better  practice  in  such 
cases  would  be  to  settle  all  questions  of 
this  character  in  advance  of  final  action  of 
court. — People  ex  rel.  Allen  v.  Hill,  16  Cal. 
118.  117. 

11.  Verdict  of  Jary— la  part  of  JadipneBt- 
roU.  and  where  clerk  properly  certifies 
transcript  on  appeal  as  being  authentic  copy 
of  such  Judgment-roll  and  verdict  of  Jury 
appears  therein,  it  will  be  presumed  that 
such  verdict  was  properly  recorded  and 
entered  by  clerk  in  minutes  of  court  as 
required  by  above  section. — Goldman  v. 
Roger,   85  Cal.  574,  679.  24  Pac.  782. 


1S41 


•  Ml  WHBN  AND  HOW  JURY  TRIAL  WAIVED.  [Pt.  II, 

CHAPTER  V. 

TRIAL  BY  THE  COUBT. 

f  631.    When  and  how  trial  bj  jury  maj  be      f  633.  Faets  found  and  eonelasiona  of   law 

waived.  mnst  be  separately  stated.     Judg- 

f  632.    Upon  trial  by  eonrt,  decision  to  be  in  ment  on. 

writing    and    filed    within    twenty      f  634.  Findings  may  be  waived,  how. 

days.                                                          §  635.  Findines,  how  prepared.     [Repealed.] 

f  636.  Proceedings    after    determination     of 
issue  of  law. 

§  631.  WHEN  AND  HOW  TRIAL  BT  JUBT  BIAY  BE  WAIVED.  Trial  by 
jury  may  be  waived  by  the  several  parties  to  an  issue  of  fact  in  actions  arising 
on  contract,  or  for  the  recovery  of  specific  real  or  personal  property,  with  or 
without  damages,  and  with  the  assent  of  the  court  in  other  actions,  in  manner 
following : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent  filed  with  the  clerk. 

3.  By  oral  consenty  in  open  court,  entered  in  the  minutes. 

4.  By  failing  to  announce  that  a  jury  is  required,  at  the  time  the  cause  is 
first  set  upon  the  trial  calendar  if  it  be  set  upon  notice  or  stipulation,  or  within 
five  days  after  notice  of  setting  if  it  be  set  without  notice  or  stipulation. 

5.  [By  failure  to  make  daily  deposits  of  jury  fees.]  By  failing,  at  the  begin- 
ning of  each  day's  session,  to  deposit  with  the  clerk  the  jury  fees  and,  if  there 
be  any,  the  mileage  for  such  day. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  179  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p. 
311;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  i4€  held  unconstitutional,  see  history,  §  5  ante;  amendment  ap- 
proved May  20,  1915,  Stats,  and  Amdts.  1915,  p.  649.  In  effect  August 
8,  1915. 

WAIVER  OF  TRIAL  BY  JURY.  15.  Object    of   statute  —  Can   not   be   de- 

1.  Absence   of   adverse   party  -  Waives  ^^**«^  ^^  P"^t«  stipulation. 

right  to  jury.  16.  Oral  agreement  made  in  open  court — 

2.  Argument-Not  provided  for.  ^^  """^"^  t""^  ^J  j"'7- 

8.  Appearing    and    trying    cause    before  ^'-  ^'^J  ^^"^^^  ^  iMeyeA  from  stipula- 

eourt  without  objection— Waiver.  "°°'  '"*"• 

4.  Case     being     wrongfuUy     on    equity  W.  Party  to  suit  in  equity-Not  entitled  to 

calendar.  ''  ^' 

6.  Condemnation  of  land  for  street  pur-      ^^'  ^0.  Proceeding  with  trial  after  discharge 

poses-Jury  trial-Waiver  of.  ^^    ^""^  .^"^^^  ^^^^  ''^' 

6.  Demand  for  jury  being  general— When  ^^'      ^  hr^"     ^^     constitution     securing 

denial  proper.  oo    t>  '  ^  , ' 

7.  Demand  for  jury  by  telegram-Sent  to  ^2.  Record  on  appeal  silent  as  to  waiver- 

judge.  Presumption. 

8.  Demanding  jury  not  necessary,  when.      ^^^  ^^'  ^^on'da^^of 'tn^^^^^^^  demand  made 

9.  Demanding  jury  is  necessary  —  Party  «-    ^^^,^_fru„4.  2    ' 

may  have  been  entitled  to  jury  trial.  ^^^     ^ririal  ^^^  ^^  regularly 

10.  Divorce   action — ^Requiring   deposit   of  *>«    r>        4.-        a  :.    -       . 

jury  fees.  ^         o       *-  26.  Repeating  demand  for  jury  —  Is   not 

11.  Failing  to  appear  at  trial — Is  consent.  07    t>„i^„    ^^  x     * 

no    t:i    I-       *  «-4.      **•         4»  ^'«  ™'®8    of    court — ^As    to    demand    and 

12.  Failing  to  request  setting  of  cause —  waiv«r  nf  i«rv n^»«4.  "J"**"**    """ 

CodI  amendment  constitutional.  to^  dwlaile  ^'''^''^'^  ^  °^  P^^^' 

13.  FiUng  an  answer-Not  appearance.  jjg.  Same-SamJ-iViaure  to  demand  jurv 

14.  Legal  issues  m  equitable  action.  on  law-day 


m.  viu«  ch.  ▼•] 


'WAIVER  or  JURY--«*AILVRB  TO  REC^UBST. 


lesi 


29.  Same  —  Same  —  Imposing   limitations 
and  requirements. 

SO,  31.  Same  —  Same  ~  Bequiring  deposit  of 
jiijj  fees. 

32.  Same  —  Same  —  Requiring  deposit  of 

twenty-four  dollars. 

33.  Same — Same — ^Requiring  jury  fee  to  be 

deposited  hy  party  demanding  jury. 

34.  Same — Same — Time  of  collecting  jury 


35.  Stipulation  of  attorneys— When  not  a 
fvaiver. 

3$.  Trial  of  cause  when  not  commenced — 
As  to  -waiver. 


1.  Abacmee  of  advenM  party -^  Waives 
risht  to  Jvnr  trial,  but  is  not  consent  to 
trial  by  Jury  of  less  number  than  twelve.— 
Zane  v.  Crowe.  4  Cal.  112,  113. 

&    Arm^^mB^nt^^JIot    provided    for. — Above 
tection  and   following   sections   do   not   ex- 
pressly provide   for  argrument   in   the   case 
of  a  trial   by   the   court,   and   there   would 
seem  to  be  reason  for  leavingr  it  to  the  wise 
discretion  of  the  Judge;  but,  where  there  is 
room  for  argrument,   it  would  certainly  be 
the   better    practice    to    permit    it.      If    the 
trial  Judere  at  the  close  of  the  evidence,  is 
entirely  satisfied  as   to  his  decision,  argru- 
meat  would  generally  be  of  no  avail;   but 
evea  then  counsel  might  be  able  to  make 
suggestions  that  would  influence  the  Judi- 
cial mind. — Center   v.   Kelton,   20  Cal.  App. 
CU.  12>  Pac  960,  961. 

S.  Appearing  an4  trrlas  cavao  before 
coort  wltkovt  objection  on  day  set  by  con- 
sent for  trial  of  cause,  is  waiver  of  trial  by 
jury.— Boston  T.  Co.  v.  McKensie,  67  Cal. 
iS5.  490,  8  Pac  22. 

bolng     wrongfnlly     on     e«iiltr 

and  defendant  having  no  notice 
thereof,  failure  to  appear  at  trial  was  nO 
waiTer  of  right  to  trial  by  Jury. — Sweeney 
V.  Stanford,  60  Cal.  S62,  366. 

S.  Condemnation  of  land  for  street  pnr- 
piifs  fniTT  trial— liValver  of. — In  an  action 
by  a  municipality  to  condemn  for  street 
purposes  ground  used  as  right  of  way  by 
street  railway  company  and  the  appellants 
holding  the  land  by  fee-simple  title  the 
proceedings  being  under  section  8  of  the 
Vroomaa  Act  as  amended  by  the  legislature 
of  1)09  (n  Henning's  General  Laws.  3d  ed. 
5077),  where  the  parties  appeal  and  go  to 
trial  without  objection,  they  will  be  deemed 
to  have  waived  a  trial  by  Jury.— City  of 
Los  Angeles  v.  Zeller.  176  Cal.  194,  167  Pac. 
149. 

for  Jnry  being  general— IV^ben 

, ^In  a  case  where  the  demand 

for  jury  being  general  and  embracing  whole 
easfly  was  properly  denied  in  action  to  annul 
contracts  of  sale  on  ground  of  fraud. — 
Mesenbnrg  T.  Dunn.  12(  Cal.  222,  223,  67 
Pac  S97. 


7.  Demand  for  Jnry  trial  made  by  tele- 
gnun— Sent  to  Jndge  day  before  trial,  even 
if  Judge  upon  receipt  thereof  orders  Jury,  is 
not  sufficient  to  compel  trial  by  Jury,  when 
party  fails  to  appear  in  person  or  by  coun- 
sel at  trial. — ^McGuire  v.  Drew,  83  Cal.  226. 
231,  23  Pac.  342. 

8.  Demanding  Jnry  la  not  nceessnry,  for 

party  is  entitled  to  Jury  trial  unless  it  is 
waived  in  one  of  the  modes  prescribed  by 
above  section. — Swasey  v.  Adair,  88  Cal.  179, 
183,  26  Pac.  1119. 

9.  Demanding  Jnry  la  necessary— Party 
may  have   been  entitled  to  Jnry  trial,  but 

he  did  not  ask  for  it,  and  by  not  asking 
for  it  it  was  waived. — Pflster  v.  Dascey,  66 
Cal.  403,  406,  4  Pac.  393;  Ferrea  v.  Chabot, 
121  Cal.  233,  236.  68  Pac  689,  1092. 

ia«  Divorce  action— Reantrlng  deposit  for 
Jnry  fees  with  clerk  of  one  day's  per  diem 
and  mileage  of  the  Jury  as  condition  for 
making  order  of  trial  by  Jury  is  not  abuse 
of  discretion  of  court  in  action  for  divorce. 
It  was  within  discretion  of  court  to  refuse 
Jury  on  any  or  all  of  issues  and  likewise 
to  impose  reasonable  terms  in  case  it 
granted  Jury  at  request  of  one  party  against 
wish  of  other. — Hudson  v.  Hudson,  129  Cal. 
141.  142,  61  Pac.  773. 

11.  Falling  to  appear  at  trial— Is  con- 
sent  on  part  of  party  not  appearing  that 
Issue  should  be  tried  by  court  without 
Jury.  Opposing  party  could  have  made  this 
consent  mutual  by  submitting  case  to  court, 
but  as  he  did  not  choose  to  take  that  course 
and  called  for  Jury,  he  was  bound  to  take 
number  required  by  law,  and  less  number 
did  not  constitute  legal  Jury  without  con- 
sent of  adverse  party. — OiUespie  v.  Benson, 
18  Cal.  409,  411. 

12.  Fnllnre  to  request  tbe  setting  of 
cnnse  —  Code    amendment    conatltntlonai. — 

The  provisions  of  subdivision  4  of  the  above 
section  providing  that  a  right  to  trial  by 
Jury  shall  be  waived  by  failing  to  announce 
t^at  a  Jury  is  required,  at  the  time  the  cause 
if  first  set  upon  the  trial  calendar  is  not 
constitutional,  under  the  language  of  sec- 
tion V  of  article  I  of  the  California  con- 
8tituti6n  providing  in  effect  that  a  trial  by 
Jury  may  be  waived  in  civil  actions  by  the 
consent  af  the  parties  certified  in  such 
matter  as  may  be  permitted  by  law. — Ben- 
nett V.  Hillman,  37  Cal.  App.  486,  174  Pac. 
362. 

la.     Filing  answer^-Not  appenmnce. — The 

filing  of  an  answer  does  not  operate  as  an 
appearance  at  trial,  and  by  failing  to  ap- 
pear trial  by  Jury  is  waived.  —  Zane  v. 
Crowe,  4  Cal.  112,  113. 

Id.     Legal  laiiae«  In  eqnltnble  action. — The 

fact  that  legal  Issues  may  be  involved  In 
an  equitable  action  does  not  entitle  the  de- 
fendant to  demand  a  Jury  trial  thereof. — 
Coghlan  v.  Quartararo,  16  Cal.  App.  666,  115 
Pac.  664. 
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15.  Object  of  Stat nte— Can  not  be  de- 
feated by  private  atlpnlatlon,  when  such 
object  is  to  promote  grreat  public  interest, 
liberty,  or  morals. — Griffith  v.  New  York 
Life  Ins.  Co.,  101  Cal.  627.  641,  40  Am.  St. 
Bep.  96,  36  Pac.  118. 

10.  Oral  agreement  made  1b  open  eonrt-~ 
To  waive  trial  br  Jury  upon  counter-agrree- 
ment  of  opposing  counsel  to  transfer  cause 
to  another  department  of  court  so  as  to  se> 
cure  delay  In  trial,  thougrh  not  entered  in 
minutes  in  writingr,  is  srood  grrounds  for 
court  to  refuse  trial  by  Jury. — Hawes  v. 
Clark,  84  Cal.  272.  274.  24  Pac.  116. 

17.  Party  aboald  be  relieved  from  atlpv- 
latton  waiving  Jury  where  same  can  be  done 
without  injury  to  other  side^  and  without 
disarranffinflr  orderly  conduct  of  business 
of  court.  Such  stipulation  should  not  be 
looked  upon  as  contract  made  lipon  valu- 
able consideration.  Court  has  some  discre- 
tion in  matter,  and  refusal  of  trial  court  to 
set  aside  such  stipulation  on  sole  ffround 
that  there  had  been  material  changre  in  is- 
sues of  case  by  reason  of  substitution  of  at- 
torneys and  fllingr  an  amended  complaint, 
was  not  grross  abuse  of  discretion. — ^Ferrea 
v.  Chabot.  121  Cal.  283.  235.  236.  63  Pac. 
689.  1092. 

18.  Party  to  aalt  In  equity— Not  entitled 
to  Jury  trial. — Walker  v.  Sedgrwick,  6  Cal. 
192;  Hill  V.  Saunders.  8  Cal.  281.  286. 

As  to  trial  by  Jury,  s^B^'nUy,  In  equity 
cases,  see,  ante.  §  526  and  note  Part  XVI. 

A«  to  verdict  of  Jury  In  equity  eaaea  belnv 
merely  advlaory  to  court,  see.  ante.  §  526 
and  note  pars.  346,  347. 

10.  Proeeedluff  witb  trial  after  diachnrve 
of  Jury,  and  introducing  further  evidence 
in  cause  in  which  Jury  had  rendered  special 
verdict  and  incomplete  flndlngrs  In  favor  of 
defendant,  is  inconsistent  with  any  demand 
or  desire  for  Jury  trial,  and  should  be  held 
waiver  of  riffht. — ^Montgromery  v.  Sayre.  8 
Cal.  tJnrep.   866.   26   Pac.  662. 

20.  Dlfltlnsulahedt  In  Montgomery  v. 
Sayre,  91  Cal.  206,  211.  27  Pac.  648,  which 
holds  that  question  of  waiver  of  Jury  trial 
was  not  involved  and  overrulingr  former 
case  on  other  points,  viz..  that  verdict  of 
Jury  was  not  set  aside  in  regrular  way  and 
was  in  full  force  at  conclusion  of  trial,  and 
court  could  not  enter  a  verdict  contrary 
to  will  of  Jury.  When  verdict  is  set  aside, 
court  must  grrant  new  trial;  it  has  no  power 
to  proceed  and  determine  cause. 

21.  ProvlNlon  of  coniitltutlon  aecurlnff 
Tight  of  trial  by  Jury  refers  grenerally  to 
those  cases  in  which  such  rigrht  existed  at 
common  law  at  time  of  adoption  of  consti- 
tution.— Woods  V.  Varnum,  85  Cal.  639,  644, 
24  Pac.  843.  See  Koppikus  v.  State  Capitol 
Comrs..  16  Cal.  248,  254;  Grim  v.  Norris,  19 
Cal.  140,  142,  79  Am.  Dec.  206;  Cassidy  v. 
Sullivan.  64  Cal.  266.  267,  28  Pac.  234. 

22.  Record  on  appeal  allent  as  to  ivalver 
—Presumption. — The  record  on  appeal  being: 
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silent  on  question  as  to  whether  defendant 
waived  his  right  to  trial  by  Jury,  and  cause 
having:  been  tried  and  determined  by  court, 
presumption  is  that  defendant  waived  such 
rigrht. — Leadbetter  v.  Lake.  118  Cal.  615,  616, 
60  Pac.  686.  See  Boston  T.  Co.  v.  McKenzie, 
67  Cal.  485,  490.  8  Pac.  22;  Montgromery  v. 
Sayre.  91  Cal.  206.  211,  27  Pac.  648. 

2^  Record  abowlnv  —  Merely  demand 
made  on  day  of  trial. — In  those  cases  where 
the  record  shows  merely  that  appellants 
made  demand  for  Jury  on  day  case  came  on 
for  trial,  and  nothing  further,  and  another 
part  of  record  showing:  that  there  was  rule 
of  court  that  the  party  demanding  Jury 
shall,  before  commencement  of  trial,  deposit 
with  clerk  of  court  fees  necessary  therefor, 
and  parties  not  making:  or  offering:  to  make 
deposit  under  such  circumstances,  court  did 
not  err  In  denying:  demand  for  Jury. — ^Naph- 
taly  V.  Roveg:no,  180  Cal.  639,  640.  63  Pac. 
66.  621. 

24.  Comparet  Dissenting:  opinion  by 
Beatty,  C.  J.,  Naphtaly  v.  Rovengo.  130  Cal. 
639,   641.   63  Pac.   66.   621. 

25.  Same — ^Tbat  cause  came  on  regularly 
for  trial  before  the  court  sitting  without 
Jury,  both  sides  being  represented  by  at- 
torneys, whereupon  defendants  moved  for 
Judgment  upon  pleadings  and  motion  being 
denied,  defendants'  counsel  said:  "Then, 
there  being  prayer  that  they  may  be  put 
in  possession.  I  ask  upon  that  Jury  trial," 
court  properly  refused  trial  by  Jury,  as  this 
was  waiver. — Polack  v.  Gurnee.  66  Cal.  266. 
270,  6  Pac.  229.  610. 

26.  Repeating  demnnd  for  Jury— In  not 
neceaanry  after  court  has  once  denied  ap- 
plication, and  action  of  court  thereafter  in 
proceeding  to  try  cause  without  Jury  was 
under  exception  of  party. — Swasey  v.  Adair, 
88  Cal.   179.  183.  26  Pac.  1119. 

27.  Rules  of  court — ^Aa  to  demand  and 
waiver  of  Jury— X^ourt  has  no  power  to  de- 
clare by  its  rules  what  shall  constitute 
waiver  of  constitutional  right  of  trial  by 
Jury.— Biggs  v.  Lloyd.  70  Cal.  447,  448,  11 
Pac.  831. 

28.  Same — Same— Fnilure  to  demand  Jury 
on  law-day,  as  required  by  rules  of  court, 
does  not  constitute  waiver  of  right  to  Jury 
trial  on  day  for  which  case  was  set  for 
trial.— Biggs  V.  Lloyd.  70  Cal.  447.  448.  11 
Pac.  831. 

20.  Same — Same  — .  Impoalng  Umltntion* 
and  requirements  as  to  right  of  trial  by 
Jury  not  Imposed  by  statute  regulating  man- 
ner of  demanding  Jury,  under  constitutional 
provision  that  Jury  shall  be  deemed  waived 
in  civil  cases  unless  demanded,  Is  null  and 
void. — State  ex  rel.  Nichols  v.  Cherry,  22 
Utah   1,   60  Pac.  1103. 

30,  Same — Same— Requiring  deposit  of 
Jury  fees  within  five  days  after  making 
demand  for  Jury,  is  reasonable,  and  if  not 
complied  with  court  would  not  err  in  deny- 
ing demand  for  Jury. — Adams  v.  Crawford, 
116  Cal.  495,  497,  48  Pac.  488. 


Tit.  VIU.  Ck.  v.] 
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SI.  DiitlBvvlahedt  In  Randall  v.  Kelsey, 
T  Idaho  168,  61  Pac.  515,  on  erround  that 
they  had  no  statute  requiring  deposit  of 
jury  fees  "with  court  as  condition  prece- 
dent to  riff  hi  of  party  to  have  jury  in  cases 
that  come  under  justice  court  practice,  nor 
any  statute  authorizing-  courts  to  make  rule 
to  such  effect. 

32.  Same— Same  —  Reqalrtng  deposit  of 
twvat7-favr  dollars  upon  demand  for  Jury 
as  required  by  rule  of  the  court,  is  proper. 
—Bank  of  Lassen  Co.  v.  Sherer,  108  Cal. 
511,  516.  41  Pac.  415. 


33.     Saase— ^ame— Reqalrlnff   Jary    fee    to 
W  depoalted  by  party  demaadlny  Jury  be- 
fore  commencement   of   trial    can    hlive    no 
operation  if  Jury  trial  is  denied  In  advance. 
Besides,  party  making  demand  has  all  time 
before  commencement  of  trial  to  make  his 
deposit,    and    If    when    demand    was    made 
there  was   no   Jury  in  attendance,  trial  by 
court  to  which  defendants  were  forced  be- 
gan and   ended  before   it  was  possible   for 
jury  trial  to  have  commenced,  and  failure  to 
deposit  Jury   fee   is   no  reason   for  denying 
right    (dU.    op..    Beatty,    C.    J.).^Naphtaly 
V.  Rovegno,   130    Cal.    639,    641.    63    Pac.    66, 
€21. 

34.  Sa^e  •—  Same  —  Time  of  collcctlag 
tarj  fees  is  not  of  such  importance  as  to 
ct^nge  character  of  rule  that  court  has 
right  to  make  parties  pay  Jury  fees.  Rule 
requiring  fee  to  be  paid  in  advance  is  rea- 
s>nable  precaution  to  prevent  jurors  from 
being  defrauded  by  unscrupulous  parties, 
ajid  to  prevent  demand  for  Jury  being  used 


as  pretext  to  obtain  continuances,  and  thus 
trifle  with  Justice. — Conneau  v.  Oels,  78  Cal. 
176,   177,  2  Am.  St.  Rep.   785,   14  Pac.   580. 

As  to  various  rules  of  eonrt  tkat  kave 
been  adopted  teadlag  to  exact  good  faith  oa 
part  of  Utlgaats,  see  note  41  Am.  St.  Rep. 
640. 

35.  StlpnlatloB  of  attorneys— IVhen  not  a 
waiver. — A  stipulation  of  attorneys  is  not 
waiver  of  Jury  trial  when  such  stipulation 
is  entirely  consistent  with  idea  of  trial, 
either  with  Jury  or  by  court,  and  it  is  only 
by  ingrafting  therein  fact  that  there  was 
no  Jury  for  that  department  of  court,  and 
that  such  fact  was  notorious.  Only  by  in- 
grafting such  facts  would  stipulation  be- 
come of  any  force,  and  it  is  too  vague  and 
uncertain  basis  on  which  to  found  waiver. 
—Piatt  V.  Havens,  119  Cal.  244,  248,  51  Pac. 
842. 

As  to  stlpnlatloB  of  attorney,  see,  ante, 
9  283  and  note  pars.  246-287. 

86.  Trial  of  cause  Trhcn  not  commeneed 
—As  to  waiver. — Trial  of  case  was  not  com- 
menced in  morning,  as  far  as  waiving  right 
to  Jury  trial  for  non-appearance  was  con- 
cerned, where  it  was  postponed  until  after- 
noon because  attorney  for  defendant  was 
actually  engaged  in  trial  of  another  cause 
and  absent  for  such  reason.  Demand  for 
Jury  trial  was  proper  upon  appearance  in 
afternoon,  for  defendant  was  entitled  to 
such  trial  unless  he  had  waived  it  in  one 
of  the  ways  prescribed  by  law. — ^Farwell  v. 
Murray,  104  Cal.  464,  467,  38  Pac.  199. 


§632.  UPON  TRIAL  BT  COUBT,  DECISION  TO  BE  IN  WBITINO  AND 
FILED  WITHIN  THIRTY  DATS.  Upon  the  trial  of  a  question  of  fact  by  the 
•  oiirt,  its  decision  must  be  given  in  writing  and  filed  with  the  clerk  within 
thirty  days  after  the  cause  is  submitted  for  decision. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874.  Code  Amdts.  1873-4,  p,  312. 


DECISION  ON  TBIAL  BY  COUBT. 

1.  Aetion  for  partnership  accounting  and 
diflsolniion— Findings  of  fact— Discre- 
tion of  conrt. 

2-  Adopting  verdict — In  equity  cause. 

3.  CaUmg  jury — Findings  required,  when, 

4.  Cause  can  not  be  considered  as  tried- — 

Until  decision  has  been  made. 

5.  Constniction  of  section — As  to  what  in- 

ehides. 
•-  S.  Same— Directory  merely. 

d.  Cnsiomaiy  rule — Where  court  announces 
its  decision. 

10.  Bednon — As  to  requirement  that  it  be 

in  writing. 
II-  Same— As  to  necessity  for. 

12.  S«me— As  what  constitutes. 

13.  Dismiflsal. 

14.  yindings— Failure  to   file  —  Immaterial, 

when. 
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15.  Same — Failure  to  make — Ground  for  new 

trial. 

16.  Same — Filing  of  findings — More  than  six 

months  after  cause  was  submitted. 

17.  Same — That  several  matters  are  not  true. 

18.  Inconsistency  between  formal  and   oral 

findings — Effect  of. 

19.  Judicial  act  of  rendition — Signing  and 

filing  is. 

20.  Opinion  of  trial  court — Can  not  be  intro- 

duced. 

21.  Same — Forms  no  part  of  record  on  ap- 

peal. 

22.,  Same — Informal  views  of  trial  court. 

23.  Same — ^Legal  effect  of. 

24.  Same — Must  be  construed  with  reference 

to  the  particular  facts. 

25.  Same — No  part  of  record. 

26.  Bights  of  parties — Are  not  to  be  preju- 

diced by  delay  of  court. 
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27.  Signing  and  filing  provided  for  in  sec- 

tion constitute  what. 

28.  Transcript  on  appeal— Setting  forth  find- 

ings and  conclusions. 

1.  Action  for  partnership  aeconatlmff  and 
dlsaolntlon — ^Flndlnw  of  fact — Discretion  of 
court* — In  an  action  for  the  dissolution  of 
an  alleffed  partnership  and  for  an  account- 
ing:, the  judgre  may  file  his  findings  of  fact 
as  to  the  existence  of  the  partnership  either 
before  or  after  an  accounting  ordered,  In 
his  discretion  within  the  provisions  of  the 
above  section  requiring  findings  to  be  filed 
within  thirty  days. — Welch  v.  Alcott,  186 
Cal.  781.  198  Pac.  626. 

2.  Adopting     verdlet  — In     eqnlty     cause 

causes  such  verdict  to  become  equivalent  of 
finding  by  the  court. — Warring  v.  Freear, 
64  Cal.   54,   66,   28  Pac.  116. 

3.  Calling  Jurr— rindlnvs  required,  wlen. 

— In  an  action  to  recover  damages  alleged 
to  have  been  sustained  by  plaintiff  In  con- 
nection with  a  real  estate  trade,  through 
fraudulent  representations  of  the  defendant, 
w^here  a  jury  is  called  and  a  verdict  ren- 
dered, the  Judge  will  be  required  to  file 
his  findings  in  accordance  with  the  re- 
quirements of  the  above  section,  for  the 
reason  that  the  calling  of  the  jury  is  in  an 
advisory  capacity  only,  and  necessitates  a 
written  decision  by  the  court,  in  the  same 
manner  as  findings  of  fact  and  conclusions 
of  law  are  required  by  section  633,  post. — 
McKeever  v.  Locke  Paddon  Co.,  —  Cal.  App. 
— ,  193  Pac.  258,  applying  the  doctrine  in 
Vallejo  &  N.  R.  Co.  v.  Reed  Orchard  Co., 
169  Cal.  546,  147  Pac.  238;  Holland  v.  Kelley, 
177  Cal.  43,  169  Pac.  1000,  distinguishing 
Johnson  v.  Mina  Rica  Gold  Co.,  128  Cal.  521, 
61  Pac.  76. 

4.  Cause  can  not  be  considered  as  tried 
—Until  declaion  has  been  made  and  filed. — 
Warring  v.  Freear,  64  Cal.  54,  66,  28  Pac. 
115.  See  Hastings  v.  Hastings,  31  Cal.  96, 
98. 

5.  Construction  of  section— As  to  what 
Includes. — The  above  section  refers  to  the 
trial  of  civil  actions,  and  not  to  special 
proceedlngrs. — Lyon.s  v.  Marcher,  119  Cal. 
382.  383,  51  Pac.  569. 

e.  Same— >Dlrectory  merely. — Above  sec- 
tion is  directory  merely. — McQuillan  v.  Don- 
ahue, 49  Cal.  157,  158:  McLennan  v.  Bank  of 
California.  87  Cal.  569,  571,  25  Pac.  760. 

7.  Provision  requiring  court  to  file  its 
decision  in  writing  within  thirty  days  after 
submission  of  cause  is  directory  merely,  and 
court  trying  case  without  jury  has  juris- 
diction to  file  its  findings  of  fact  and  con- 
clusions of  law  after  time  designated*  by 
statute.  There  should,  however,  be  no  un- 
necessary delay  In  so  doing.  —  Lynch  v. 
Covigllo,  17  Utah  106,  108,  53  Pac.  983.  Cit- 
ing Vermule  v.  Shaw,  4  Cal.  214,  216;  Broad 
V.  Murray,  44  Cal.  228,  229:  McLennan  v. 
Bank  of  California,  87  Cal.  569,  671,  25  Pac 
760. 


8.  The  provisions  of  the  above  section 
requiring  findings  to  be  filed  within  thirty 
days  after  the  submission  of  the  cause,  are 
directory  merely. — Hutchinson  Co.  v.  Mar- 
shall, —  Cal.  App.  — ,  198  Pac.  164,  following 
the  doctrine  in  Kepfler  v.  Kepfier,  134  Cal. 
216,  66  Pac.  208;  Eddy  v.  American  Amuse- 
ment Co.,   121  Cal.  App.  487,  132  Pac.  88. 

••  Customary  rule  — l¥here  court  an- 
nounces Its  decision  Is  to  enter  brief  minute 
order  to  that  effect,  but  this  Is  not  ordi- 
narily decision  from  which  appeal  Is  to  be 
taken,  and  certainly  It  can  not  be  so  con- 
sidered where  court,  after  having  made 
such  entry,  proceeds  to  file  formal  findings 
of  fact  and  conclusions  of  law  and  there- 
upon enters  Judgment. — Sullivan  ▼.  Wash- 
burn &  M.  M.  Co.,  189  Cal.  267,  269.  72  Pac. 
992. 

10.  Declslon»-As    to   requirement   that   It 

he  In  wrltlnar.-.The  decision  must  be  in 
writing,  and  filed  within  thirty  days  after 
submission. — Cargnani  v.  Cargnanl,  16  Cal. 
App.  99,  116  Pac.  806. 

As  to  decisions  generally,  see,  post,   §  633 
and  note. 

11.  Same— As  to  necesalty  for^— Until  the 
decision  has  been  entered  on  the  minutes, 
or  reduced  to  writing  by  the  Judge  and 
signed  by  him,  and  filed  with  the  clerk,  the 
case  has  not  been  tried  In  legal  Intent.— 
San  Joaquin  &  Kings  River  Canal  &  Irr 
Co.  V.  Stevlnson,  30  Cal.  App.  405,  158  Pac' 
768. 

12.  Same — ^As    to   what   constitutes. — The 

opinion  of  the  court,  expressed  from  the 
bench  in  deciding  a  case,  is  no  part  of  the 
decision.  In  the  formal  findings  of  fact 
and  conclusions  of  law  are  to  be  found  the 
only  legal  expression  of  the  views  of  the 
court.— San   Joaquin    &    Kings    River  Canal 

f68  p'ac.^?68r   ^'"^*""^"'    '^    '^^''   ^PP-    ^«5. 

IS.  Dismissal.— The  dismissal  of  an  ac- 
tion after  evidence  is  in  by  the  court  of  its 
own  motion  is  not  a  nonsuit  under  section 
581,  ante,  subdivision  5,  but  is  a  final  judg- 
ment, and  no  findings  and  conclusions  hav- 
ing been  filed  as  prescribed  herein,  such 
judgment  Is  unsupported  and  must  be  re- 
versed.—Saul  V.  Moscone.  16  Cal.  App.  511, 
118  Pac.  452. 

14.  Findings  —  Failure  to  llle— Immate- 
rial when.— In  those  cases  In  which  an  ap- 
pellant objecting  because  findings  were  not 
filed  within  thirty  days  as  required  by  the 
above  section,  who  has  failed  to  show  any 
detriment  by  reason  of  the  delay  or  any 
abuse  of  discretion  on  the  part  of  the  trial 
court,  or  any  error  committed  by  said  court, 
either  upon  the  trial  of  the  cause  or  In 
making  the  findings  therein  if  there  was  er- 
ror In  the  delay  in  filing  the  findings  it  was 
immaterial.- Hutchinson  Co.  v.  Marshall,  — 
Cal.  App.  — ,   193  Pac.  164. 

As    to    flndlnir«i    of    court    generally,    see, 

post,   §  633  and  note. 
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Am  t«   fmm^maimt^mej  between   formal  «nd 

iMdtosa*  see  par.  18,  this  note. 

1S>  Saaiii  Failure  to  make— Ground  for 
■ew  trteU — ^The  provisions  of  the  above  sec- 
tion reQuirlnfiT  the  Judge  to  make  written 
findings  of  fact  is  for  the  benefit  of  the 
court  and  the  parties,  and  the  failure  of 
the  trial  court  to  make  such  finding  con- 
stitutes judicial  error  for  which  a  new 
trial  may  be  ordered. — Frascona  v.  Los  An- 
geles R.  Corp.,  —  Cal.  App.  — ^  191  Pac.  968, 
followingr  the  doctrine  in  Polhemus  v.  Car- 
penter. 42  Cal.  S85;  Savings  A  Loan  Soc. 
T.  Burnett.  106  Cal.  614,  29  Pac.  922;  Hunt- 
ington V.  TTavra,  36  Cal.  App.  356,  72  Pac. 
ICS;  approving  Hard  v.  Kleeb,  1  Wash.  370, 
SS  Pac  467.  27  Pac.  273. 

19.     ganse     Filing  of  lladlng»^llIore  than 
its  m«atMs  after  eavae  was  svbmltted   for 

decision  and  court  had  ordered  Judgment 
for  defendant.  Is  not  ground  for  new  trial, 
nor  can  any  such  question  be  reviewed  on 
appeal  taken  from  order  denying  new  trial. 
— Kepfler  v.  Kepfler,  184  CaL  206,  206.  66 
Pae.  SOS. 


ty.  Samc^VThat  aereral  matters  are  not 
tme»  and  then  proceeding  to  And  that  sev- 
eral allegations  of  complaint  not  in  conflict 
with  foregoing  findings  are  true,  is  not  in 
accordance  with  above  section,  which  re- 
quires court  to  find  facts. — Goodnow  v. 
Griswold.  68  Cal.  699,  603,  9  Pac.  837. 

iSi    tnconslsteney    between    formal    and 
oral  tndlngn— Elleet   of. — Where    the    court 
some   six   weeks    after    the    submission    of 
the  case  delivered   an   opinion    wherein    he 
summarised   the    important   facts,    and    the 
formal  findings,  signed  two  or  three  months 
later,  did  not  in  all  respects  accord  with  the 
views  of  the  first  opinion,  the  formal  find- 
ings can  not  be  subordinated  or  controlled 
by  the  former  opinion.     No  antecedent  ex- 
pression of  the  judge,   whether   casual   or 
rast  in  the  form  of  an  opinion,  can  in  any 
way  restrict  his  absolute  power  to  declare 
his   final   conclusion    in    the    only    manner 
authorised  by  law,  which  is  under  this  and 
the  following   section. — Scholle   v.   Finnell. 
172  OaL  872,  169  Pac  1179. 

Aa  te  flndtegs  generallyf  see  pars.  14-17, 
this  note. 

Sti  Jndldal  aet  of  rendition—Signing 
and  filing  is.^ — ^There  is  no  other  judicial  act 
required  to  be  performed  by  the  court  to 
ntake  the  Judgment  efFectual,  beyond  that 
of  writing  (and  presumably  signing)  and 
filing  as  herein  provided  for. — Hoover  v. 
Lester,  16  Cal.  App.  163,  116  Pac.  382. 

See,  also.  par.  27,  this  note. 

aOi  Opinion  ef  trial  coart-— Can  not  be 
l*tvednred  for  purpose  of  showing  nature  of 
Kction  and  Issues  submitted  to  court  for  its 
consideration. — ^Keech  v.  Beatty,  127  Cal. 
177.  183,  89  Pac  887;  Belger  v.  Sanches,  137 
''aL  614.  618,  70  Pac.  738. 

»1.    Same— Ferms   no  »art   of  record    on 

^eal,  but  is  not  prejudicial,  and  most  that 


can  be  said  is  that  it  will  entail  needless 
cost  of  printing.  It  is  not  unusual  for 
counsel  to  embody  opinion  of  lower  court 
in  briefs,  better  to  enable  appellate  court 
to  fully  comprehend  points  involved  and 
views  of  trial  court.  Whether  appearing  in 
briefs  or  in  record,  however,  opinion  can 
not  be  considered  to  affect  or  change  facts 
as  found. — Churchiir  v.  Flournoy,  127  Cal. 
366,  360,  361,  69  Pac.  791.  See  Houston  v. 
Williams,  13  Cal.  24,  27,  73  Am.  Dec.  666; 
Hidden  v.  Jordan,  28  Cal.  301,  304,  306*. 
McClary  v.  McClary,  38  Cal.  676,  677;  Wix- 
son  V.  Devine,   67  Cal.  341,  342.  7  Pac.  776. 

As  to  not  being  part  of  record*  see  par. 
26,   this  note. 


Same— Informal  views  of  trial  conrt. 

— The  opinion  of  the  trial  court  is  nothing 
more  than  what  is  imports,  the  informal 
views  of  the  court,  subject  to  ftiture  modi- 
fication after  argument,  and  not  the  legal 
expression  of  those  views,  which  can  be 
found  alone  in  the  formal  findings  of  fact 
and  conclusions  of  law. — Montecito  Valley 
Co.  V.  Santa  Barbara,  144  Cal.  696,  77  Pac. 
1113. 

23.  Same-— Legal  effect  of« — ^A  written 
opinion  stating  that  each  party  should  pay 
his  own  costs  is  no  part  of  the  decision  and 
is  without  legal  effect,  being  merely  an  in- 
formal statement  of  the  views  of  the  court 
which  are  subject  to  modification,  and  can 
not  preclude  findings  that  plaintiffs  are  en- 
titled to  recover  their  costs  against  the  de- 
fendant.— Wadleigh  v.  Phelps,  149  Cal.  646, 
87  Pac.  98. 

24.  Same— Mast  be  constrned  with  refer- 
ence to  the  particular  facts  then  before  the 
court. — Chapman  v.  State,  104  Cal.  690,  697, 
43  Am.  St.  Rep.  168,  38  Pac.  457;  Grant  v. 
Murphy,  116  Cal.  427,  432,  68  Am.  St.  Rep. 
188,  48  Pac.  481. 

28.  Same— No  part  of  records — Written 
opinion,  without  even  form  of  having  been 
under  oath.  Is  not  competent  evidence  for 
purpose  of  showing  nature  of  action  and 
issues  Involved. — Keech  v.  Beatty,  127  Cal. 
177,  183,  69  Pac.  837. 

As  to  forming  no  part  of  record  on  ap- 
peal, see  par.  21,  this  note. 

26.  Rights  of  parties  — Are  not  to  be 
prejudiced  by  delay  of  conrt  In  respect  to 
any  of  these  acts  or  proceedings,  and  court 
is  authorized  to  direct  making  or  filing  of 
its  findings  of  facts  and  conclusions  of  law, 
as  well  as  entry  of  judgment  thereon  nunc 
pro  tunc,  as  of  such  date  as  will  preserve 
these  rights.— Pox  v.  Hale  &  N.  S.  M.  Co., 
108  Cal.   478,  481,  482,  41  Pac.  828. 

27.  Signing  and  filing  provided  for  In  sec- 
tion— Constitute  what. — The  signing  and 
filing  provided  in  above  section  constitute 
the  rendition  of  judgment  by  the  court. — 
Hoover  v.  Lester,  16  Cal.  App.  163,  116  Pac. 
382. 

See.  also.  par.  19,  this  note. 
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FACTS    AND    COXCLUSIONS^SBPARATE    STATSMENT. 


£Pt.  II. 


Trunuerlpt  oh  appeal— -Settlmff  fortk 
ltn4liiv«  and  eoncliMioiM,  but  not  showlnff 
that  they  have  been  sigrned  by  Judge,  or 
filed  with  clerk;  nor  that  there  was  any 
judgrment  entered   thereon,   does  not   show 


th9,t  ftny  Judgement  was  ever  rendered  by 
the  court,  and  Is  cause  for  dismissal  of  ap- 
peal.— Estate  of  De  Leon,  4  Cal.  Unrep.  888, 
85   Pac   309. 


§  633.  FACTS  FOUND  AND  CONCLUSIONS  OF  LAW  MUST  BE  SEPAB- 
ATELT  STATED.  JUDGMENT  ON.  In  giving  the  decision,  the  facts  found 
and  the  conclusions  of  law  must  be  separately  stated.  Judgment  upon  the 
decision  must  be  entered  accordingly. 

History:    Enacted  March  11,  1872. 


FINDINGS  OP  FACT  AND  CONCLUSIONS 
OF  LAW— DECISION. 

I.  In  Genkral,  1-123. 

n.  Amendments  to  Findings,  124-138. 

III,  Construction   op    Findings  —  A.    In 

General,  139-163. 

IV.  Same  —  B.    Ultimate  and  Probative 

Facts  in  Findings — Effect  op,  164- 
184. 

V.  Failure  to  Find  Upon  Certain  Issues 
— A,   In  General,  185-205. 

VL  Same — B.    Evidence  on  Issue  Neces- 
sary, 206-222. 

VII.  Same— te.   Material  Issues,  223-245. 

VIII.  Stipulation  as  to  Facts  —  Findings 
Not  Necessary,  246-250. 

IX.  Findings  Outside  op  Issues,  251-254. 

X.  Objections   to  Findings — How  Pre- 
sented— A.    In  General,  255-261. 

XI.  Same  —  Same  —  B.  By  Appeal  From 
Judgment,  262-269. 

XII.  Same — Same — C.  By  Motion  for  New 
Trial,  270-275. 

XIIL  Pleadngs  Incorporated  in  Findings — 
By  Beferengb,  276-291. 

L  In  General. 

1.  Editorial  note. 

2.  Additional  findings — After  entry  of 

jadgment,  invalid. 

3.  Same — Ex  parte  order  by  eourt  in- 

serting. 

4.  Same — ^Judgment   being  allowed   to 

stand. 

5.  Same — Though  defective. 

6.  Adoption   of   findings    of   referee — 

Signature    by    judge    constitutes 
judgment. 

7.  AflBrmative  case  of  plaintiflP — ^Being 

wholly  inconsistent. 

8.  AfiSrmative  finding   of   fact,   incon- 

sistent with  averment. 

9.  Allegations  of  complaint — ^When  im- 

material. 

10.  Amendment  of  1866 — To  section  180 

of  Practice  Act — Had  effect,  of 
what. 

11.  Cause  has  not  been  tried — Until  all 

issues  have  been  disposed  of. 

12.  Conclusions  of  law — As  to  generally. 
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13.  Same — Constitute   findings   of   fact, 

when. 

14.  Same — ^Definition  of. 

15.  Same — ^Decision  as. 


16. 

17. 

18. 

19, 20. 

21. 

22. 

23. 

24. 
25. 
26. 
27. 
28-  31. 

32. 

33. 

34. 

35. 

36. 

37. 
38. 

39. 

40. 

41. 

42. 
43. 

44. 


Same — Finding  that  cause  of  action 
of  phiintiff  is  barred. 

Same— -Finding  that  defendant   did 
not  at  any  time  convert  stock. 

Same — ^"Let  jud^ent  and  decree  bo 
entered  accordingly." 


£t 


as 


That  plaintiff  have  judgment 
prayed  for  in  complaint. ' ' 

Construction  of  section — As  to  ob- 
ject. 

Court  instructing  itself — Beason  does 
not  exist. 

Same  —  Presenting  certain  proposi- 
tions to  court. 

Court  subject  to  same  rules  as  jury. 

Court  responsible  for  findings. 

Decision — As  to  definition  of. 

Same — Against  law. 

Same— Is  findings  of  fact  and  con- 
cl  .sions  of  law  signed  by  court 
and  filed. 

Decree  on  foreclosure — Findings  of 
fact  may  be  embodied  in. 

Same  —  Becital  in  decree  of  fore- 
closure. 

Defective  findings — Or  absence  of 
any  finding. 

Effect  of  provision  of  section  —  Is 
directory. 

Entry  of  judgment — Ministerial  act 

— ^Rendition,  judicial  act. 
Same — ^Lack  of  entry — Effect  of. 

Erroneous  conclusion  of  hiw — Consti- 
tutes no  cause  for  reversal. 

Facts  admitted  by  pleadings — Find- 
ings unnecessary. 

Same — Fact  being  alleged  in  com- 
plaint and  not  denied  in  answer. 

Same — Finding  adverse  to  admission 
in  pleadings. 

Same — Siame — Effect  of. 

Same — Findings  are  not  necessary, 
when. 

Same— Matters  of  fact  admitteti  by 
pleadings  require  no  findings. 
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45.  Same— Should  be  treated  as  found, 

when. 

46.  f^ets   need   not   necessarily   follow 

the  pleadings. 

47-  Failure  to  sign  and  file— Effect  of. 

48.  Finding    being    conclusive    against 

right. 

49.  Finding  certain  matters  not  to  be 

true. 

CO.  Findings  of  facts  and  conclusions  of 
law — Separately  stating  —  Direc- 
tory provision. 

51.  Findings  of  judge,  is  single  act. 

62.  Findings  outside  of  issues— Can  not 

aid. 

63.  Findings  under  wrong  heading — Im- 

material. 
54^56.  Findings  contrary  to  evidence — Im- 
material matter — Harmless. 

56.  Same  —  Same  —  Judgment   resting 
upon  for  its  validity— Reversal. 

67.  Findings  of  fact  by  court — Is  re- 
garded in  light  of  special  verdict. 

58.  Same  —  Place   after  conclusions  of 

law. 

59.  Same  —  Shall  be  made  only  upon 

iflsues  joined. 

60.  Same— Sufficiency  of  findings. 

61.  Same— Bequiredy  when. 

62.  General  finding — A  mere  conclusion. 

63.  Same — Controlled  by  special  finding. 

64.  Instructions    to   court — ^Propositions 

of  law  which  are. 

65.  Insufficient   finding — Is   not   finding 

in  one  sense. 

66.  Same — May  be  disregarded,  when. 

67.  Judgment — ^As  conclusions  of  law. 
68y  69.  Same— Entry  of. 

70.  Same — Same — Filing  of  findings  and 

conclusions. 

71.  Same — Same — Signature  of  judge. 

72.  Same — Statement  of  conclusions  of 

law  generally   precedes   rendition. 

73.  Same — Which  is  to  be  entered  upon 

the  decision. 

74.  Judgment    and   findings  —  In   same 

document. 

75.  Itfibor  and  duty  of  finding  facts. 

76.  tAW  is  not  merely  directory — Court 

has  no  right  to  destroy  and  impair 
its  effect. 

77.  Xiine  of  demarcation — Between  ques- 

tions of   fact  and  conclusions  of 
law. 

78.  Material  finding — Definition  of. 

79.  Minute   entry — ^Directing   that   find- 

ings and  decree  be  drawn. 

80.  Nonsuit — ^Findings  are  not  required. 

81.  Nunc  pro  tune — ^Findings  may  be  so 

filed. 
A2.  Object  of  section — Is  twofold. 


86, 


108, 
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83.  Same — Do    away    with    doctrine    of 

implied  findings. 

84.  Same — One  of  main  objects  Of  seo^ 

tion. 

85.  Only   purpose   of   findings — to   an- 

swer questions  raised  by  pleadings. 

87.  Opinion   of   court  —  Different  from 

findings. 

88.  Same — Opinion  of  court  in  deciding 

a  cause. 

89.  Presenting   findings   to   court  —  Re- 

questing court  to  find  same. 

90.  Presumption — That  court  found   on 

all  issues  necessary  for  judgment. 

91.  Same — Express  finding  not  appear- 

ing in  record. 

92.  Same — Findings  being  waived. 

93.  Probate    matters  —  When    findings 

necessary. 
04.  Same — Issues  of  fact  arising  on  mo- 
tion for  sale  of  real  property. 

95.  Same — It  has  never  been  definitely 

determined  by  supreme  court. 

96.  Same — Same — As  to  contest  of  ac- 

count of  executor. 

97.  Same  —  Same  —  As  to  contest  over 

order  of  sale  of  real  property. 

98.  Same — Manner  in  which  account  of 

executor  is  usually  made  out. 

99.  Same — ^Proceeding  to  settle  accounts 

of  executors. 

100.  Eeason  for  separately  stating  find- 

ings  of   fact  and  conclusions   of 
law. 

101.  Bequesting  court  to  find  upon  cer- 

tain issues. 

102.  Bights  of  parties — ^Being  fully  pro- 

tected by  findings. 

103.  Separately  and  specifically  finding — 

That  contract  set  up  in  complaint 
was  sustained. 

104.  Signing  by  judge — As  to  generally. 

105.  Same — Papers  required  to  be  signed 

by  trial  judge. 

106.  Same — To  judgment,  has  no  effectJ 

107.  Special  findings. 

109.  Special  verdict  of  jury — Adopted  by 

court. 

110.  Statements   by   judge — Findings   of 

court  is  not  impaired  by.   ' 

111.  Suits  in  equity  —  Court  may  make 

findings  of  fact  of  its  own. 

112.  Same— ^Findings  of  fact  to  support 

the  judgment — Are  not  necessary. 

113.  Same — General  verdict  of  jury  is  not 

determinative  of  issues. 

114.  Same — Presumption  in  favor  of  cor- 

rectness of  findings. 

115.  Same  —  Special   agreement   between 

parties  that  general  verdict  should 
be  returned. 

116.  Sanie  —  Verdict  of  jury  in  equity 

cause  not  responding  to  all  issues. 
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117.  Supplementary    Proceedings  —  Find- 

ings of  fact  not  necessary. 

118.  Term    of    judge  —  Expiring    before 

findings  filed — Entry  of  judgment. 

119.  Same  —  Same  —  Judicial    power    of 

judge  ceases. 

120.  Same  —  Same  —  Trial   of   cause  by 

court  is   not   concluded  until  de- 
cision is  filed. 

121.  Same — Same — Trial  of  issues  of  fact 

in  action  not  completed  until  de- 
cision. 

122.  Unlawful  detainer — Findings  are  re- 

quired. 

123.  Written  findings — Disbarment  of  at- 
X  tomey-=-Not  required. 

IL  Amendments  to  Findings. 

124.  Additional  findings — Immaterial. 

125.  Clerical   and   judicial    errors  —  Dis- 

tinguished. 

126,127.  Clerical  error — Correction  by  court. 

128.  Conclusions  of  law  upon  facts  found, 

may  be  changed  by  the  court. 

129.  Courts  have  power,  at  all  times,  to 

allow  amendments. 

130.  Court  may  amend  findings  of  fact — 

Pending  motion  for  new  trial. 

131.  Court  may  change  or  modify  find- 

ings— Before  judgment. 

132.  Final  judgment  having  been  entered 

— Court  has  no  power  to  change 
findings  of  fact. 

133.  Judgment  entered  by  clerk  —  Not 

being  judgment  ordered. 

134.  Judicial   errors  —  Can  be  remedied, 

how. 

135.  Mistake  of  clerk — In  entering  judg- 

ment not  authorized. 

136.  Mistake  of  name  in  findings. 

137.  Order  denying   new   trial — Can   not 

affect  findings. 

138.  Bight  of  court  to  correct  its  record. 

UL  Consteuction  of  Findings — A.  In  Gen- 
eral. 

139.  As  to  generally. 

140.  Ambiguity,  and  uncertainty. 

141.  Considered  as  a  whole. 

142.  Construed — To    uphold    judgment — 

Facts  that  may  be  inferred. 

143.  Contradictory     findings  —  Recovery 

granted     on     counter-claim     and 
cross-complaint. 

144.  Facts  found — Showing  conversion  of 

stock. 

145, 146.  Finding  allegations  of  answer  true 
— Form  and  effect  of. 

147.  Finding    allegations    of    complaint 

true — Effect  of. 

148.  Finding  of  evidence  and  not  of  fact 

—Effect  of. 


149.  Findings  —  Are  but   incidental    to 

judgment. 

150.  Same — ^Are  to  be  read  and  consid- 

ered together. 

151.  Same  —  Can  not  be  altogether    de- 

tached. 

152.  Same — Which  are  in  part  probative 

facts. 

153.  Findings   of  fact — Are  like  special 

verdicts  of  jury. 

154.  Same — Should  receive  such  eonstrue- 

tion  as  will  uphold. 

155-157.  "Findings  of  f act "— " Conduaiona 
of  law" — "Belativity  of  designa- 
tion." 

158.  General  finding — That  plaintiffs  have 

failed  to  make  out  cause. 

159.  Indebtedness  —  Finding  of  includes 

non-payment. 

160.  Language  of  findings — Should  not  be 

strained  by  court. 

161.  Liberal  construction  to  be  given  to. 

162.  Province  of  trial  court — Is  to  make 

any  inference  of  fact. 

163.  Uncertain  findings — Construction  of. 

IV.  Construction  of  Findings — B.  Ultimate 
and  Probative  Facts  in  Findings — 
Effect  Of. 

164.  Finding  is  sufficient  where  probative 

facts  are  found. 

165.  Finding  of  evidence  and  not  of  facts 

in  issue — Effect  of. 

166.  Finding  of  particular  facts — Belied 

upon   as   substitute    for   ultimate 
fact. 

167.  Finding    that   "sales    were   not    re- 

scinded. ' ' 

168- 171.  Findings  of  probative  facts — Can  l>e 
used  to  overcome  an  express  find- 
ing of  the  ultimate  facts,  when. 

172, 173.  Findings  should  be  statements  of 
ultimate  facts. 

174.  Presumption  on  appeal — Is  in  favor 
of  ultimate  fact  declared  in  find- 
ings. 

175, 176.  Probative  facts  being  found — Court 
can  declare  ultimate  facts. 

177.  Same — Will  not,  in  general,  control, 

limit,   or  modify   finding  of   ulti- 
mate fact. 

178.  Sale  and  delivery — Ultimate  fact. 

179.  Trial  court — Is  to  find  facts,  not  evi- 

dence of  facts. 

180-184.  Ultimate  and  probative  facts  —  In 
general. 

V.  Failure  to  Find  Upon  Certain  Issues — 
A.  In  General. 

185.  Affirmative     finding     in     plaintiff's 

cause — ^Which   is   wholly   inconsis- 
tent. 

186.  Announcing  conclusions  orally  from 

bench. 


1550 


FACTS    AND   GONOIiVSIONS— IN    GBNBRAIi. 


i«3t 


187.  OAiue  being  heard  on  judgment-roIL 

188.  I*aets  essential  to  recovery  —  Eifeet 

of  omissions  in  findings. 

189, 190.  Pkilnre  to  find — ^Judgment  reversed, 

when. 

191.  Same — On  an  immateriBl  issue. 
192-  194.   Same — On  neeessary  points. 

195.  failure  to  make  special  findings. 

196.  Finding  of  fact  implied  by  law. 

197.  Findings  must  be  sufficient  to  sup- 

port judgment. 

198, 199.  Immaterial  issue — Failing  to  make 
express  finding. 

800.  Immaterial  omission  to  make. 

201.  Judgment — ^Will  not  be  reversed  for 

want  of  finding,  when, 

202.  Purpose  of  statute — Is  not  to  give 

party  dubious  advantage. 

203.  Special  findings — On  issues  raised  by 

cross-complaint  and  answer. 

204.  Statement  of  new  matter  in  answer 

—  Ck>n8tituting    alleged     counter- 
claim. 

205.  Statute   of  limitations  —  Baised  by 

answer. 

VI.  Faii^ube  to  Find  Upon  Certain  Issues 
— B.  Eyidenge  on  Issue  Negessaby. 

206.  Absence  of  contest  of  issue. 

207.  Absence  of  issue. 

208.  Same — ^Plaintiff's  averments  admit- 

ted by  defendants. 

209.  Facts  in  issue  constituting  a  defense. 

210.  failure  to  find  issue  upon  not  made. 

211.  Finding  of  judgment  upon  issue  not 

raised — ^Invalid. 

S12-  216.  Iflsoe  not  raised  by  eyidence. 

217.  Same— EstoppeL 

218.  Iflsues  presented  by  cross-complaint 

— Omission  of  couH  to  make  find- 
ings upon. 

219.  Objection  that  court  failed  to  find 

upon  affirmatiTC  matters. 

220.  Presumption  that  no  evidence   was 

offered. 

221.  Record   not   showing   that   evidence 

was  offered  in  support  of  counter- 
claim. 

222.  Showing    that    there    was    evidence 

upon  an  afifirmative  defense. 

YH.  Failube  to  Find  Upon  Certain  Issues 
— C.  Material  Issues. 


L  Gomphiint  setting  forth  financial  eon* 
dition  of  defendant. 

224.  Divorce — ^Failure  to  find  upon  ma- 
terial issue. 

Duty  of  court  to  find — ^Upon  all  ma- 
terial issues — Independent  of  any 
request. 

Failure  to  find — Writ  of  mandate  to 
compel  payment  of  official  salary. 


227.  Findings  of  facts — ^Must  respond  to 
what. 

828.  Finding  on  issues  raised  by  allega* 
tions  of  cross-complaint  —  May 
sometimes  be  omitted. 

229.  General  rule — As  to  failure  to  find 

upon  material  issues. 

230.  Immaterial    issues  —  Need    not    be 

found. 

281.  Issues  made  by  pleadings  —  Should 
all  be  covered. 

232.  Judgment — Must  be  reversed,  when. 

233.  Same — ^Will  not  be  reversed,  when. 
884.  No  particular  form  necessary. 

235.  Party  is  entitled  to  distinct  finding 

— Upon  every  material  issue. 

236.  Pretermitted    findings — Requirement 

as  to. 

237.  Beversal  of  judgment — ^WiU  not  be 

ordered,  when. 

238-241.  Special  findings — Not  always .  neces- 
sary to  make. 

242-  245.  Where  no  finding  on  material  issue- 
Effect  of. 

VHL  Stipulation  of  Facts— Findings  Not 
Negessaby. 

246.  Agreed  statement  of  facts — Finding 

upon  not  necessary. 

247.  Facts  admitted — Findings  not  neces- 

sary. 

248, 249.  Findings  of  fact  not  necessary  where 
facts  are  stipulated. 

250.  Stipulation  of  parties. 

IX.  Findings  Outside  of  Issues. 

251, 252.  Are  immaterial — Not  binding  in  sub- 
sequent action. 

253.  Disregarded — Not  support  judgment. 

254.  Will  not  support  judgment — Excep- 

tion. 

X.  Objections    to    Findings  —  How    Pre- 

sented—A. In  General. 

255.  Contention  that  finding  is  not  within 

issues — Can  not  be  made  on  appeal, 
when. 

256.  Direction  of  court — As  to  the  order 

of  sale. 

257.  Examination  on  motion  for  new  trial 

— ^Limited  to  consideration  of  suffi- 
ciency of  evidence. 

258.  Facts  found  by  court — Not  sustain- 

ing judgment. 

259.  Failure  to  find  upon  issue — ^Will  not 

be  ground  for  reversing  judgment, 
when. 

260.  Gk>ing    to    trial — ^Upon    theory   that 

there  is  a  material  issue. 

261.  Issue  upon  which  a  finding  might 

have  effect  of  invalidating  a  judg- 
ment. 
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XL  Objections  to  Findings  —  How  Pre- 
sented— B.  By  Appeal  Fbom  Judg- 
ment. 

262.  Correction  of  wrong  judgment. 

263.  Every  material  issue  having  been  de- 

cided in  favor  of  losing  party. 

264,265.  Failure  to  And  upon  material  facts 
— No  ground  lor  granting  new 
trial,  when. 


I.     IN   GENSRAL.. 

As  to   iinlllcleiicy  of  finding,  see  par.    €0» 
this  note. 

As  to  waiver  of  flndlnir  and'clleet  of,  see, 

post,  S  634,  note  par.  12. 

A«  to  vrant  of  flttdlmff  In  record  on  appeml* 
nnd  effect  of,  see,  post,  9  634,  note  par.  — , 


266.  Findings   outside   of   issues-^Effect 

of. 

267.  Judgment — Not  supported  by  find- 

ings. 

268.  Objection  that  findings  are  against 

Jaw. 

269.  Objection  that  findings  do  not  sup- 

port judgment. 

Xn.  Objections  to  Findings — How  Pre- 
sented—  C.  By  Motion  roR  New 
Trial. 

270.  Decision  is  against  law — Where  there 

is  failure  to  find  upon  material 
issue. 

271.  Decisions  which  may  be  vacated — On 

motion  for  new  trial. 

272.  Duty  of  court  is  to  find — Upon  aU 

material  issues. 

!273, 274.  Failure  to  find  upon  material  issue — 
Ground  for  new  trial. 

275.  Findings  being  contradictory. 

Xin.  Pleadings  Incorporated  in  Findings 
— By  Beference. 

276.  All   allegations   of   plaintiff's   com- 

plaint— Sufficient. 

277.  All  issues  covered,  when. 

278.  All  issues  of  fact — Insufficient. 

279.  All  other  averments  are  not  true- 

Insufficient. 

280.  Allegations  of  answer — Inconsistent 

with  complaint — Insufficient. 

281.  Same  —  Consistent  with  facts-:- In- 

sufficient. 

282/283.  Denials  in  answer^Uontradictory  to 
complaint — Insufficient. 

284.  Facts  set  forth  in  complaint — Suffi- 

cient. 

285.  Finding — May  refer  to  pleading  for 

a  specification  of  facts. 

286.  Material  averments  of  complaint^ 

Insufficient. 

287.  Nothing   left   undetermined  —  Suffi- 

cient. 

288.  Other  findings  immaterial. 

289.  Paragraphs  by  number — Sufficient. 

290.  Beference  may  be  had  to  pleadings 
.     .   ijL  findiDgfl^ 

291.  Subdivisions  by  numbeiv-Sufficient. 


1.  Editorial  note. — Section  180  of  the 
Practice  Act,  as  It  was  originally  enacted, 
was  practically  identical  with  present  sec- 
tions 632  and  633  of  this  code.  By  the  act  to 
regulate  appeals  in  this  state,  approved 
May  20,  1861  (Stats.  1861,  p.  689),  it  was  pro- 
vided that  no  Judgment  should  be  reversed 
for  want  of  a  finding  or  for  defective  finding 
of  fact,  unless  exceptions  were  made  In 
court  below  to  the  finding,  or  to  the  virant 
of  it,  and  in  cases  of  a  defective  finding  the 
particular  defect  should  be  specifically  and 
particularly  designated;  and  upon  failure  of 
court  below  to  remedy  the  alleged  error, 
the  party  moving  should  be  entitled  to  his 
.exceptions  and  the  same  should  be  settled 
by  the  judge  as  in  other  cases,  provided 
that  such  exceptions  should  be  fixed  in  the 
court  within  five  days  after  making  the 
finding  or  decision  excepted  to.  By  an 
amendment  to  section  180  of  the  Practice 
Act,  approved  April  2,  1866  (Stats.  1865-6,  p. 
'843),    it    was    provided    that    no    Judgment 

should  be  reversed  on  appeal  for  want  of  a 
finding  in  writing  at  the  instance  of  any 
party  who,  at  the  time  of  the  submission  of 
the  cause,  did  not  request  a  finding  in  writ- 
ing and  have  such  request  entered  in  the 
minutes  of  the  court.  Said  amendment  also 
made  provision  for  the  taking  of  excep- 
tions to  defective  findings  and  to  lack  of 
findings,  and  provided  for  the  practice  on 
such  matters.  These  acts  make  the  cases 
citing  section  180  of  the  Practice  Act,  be- 
tween 1861  and  the  date  of  the  adoption  of 
the  Code  of  Civil  Procedure,  of  practically 
no  value,  as  far  as  present  law  and  practice 
under  the  above  sections  is  concerned,  and 
Justifies  their  omission. 

2.  Additional  fladlBKS  ^  After  entry  of 
Jodgmeat,  luTalld. — Entry  of  final  Judgment 
terminates  Jurisdiction  of  court  over  cause 
of  parties,  except  as  otherwise  expressly 
provided  by  law.  Additional  finding, 
though  material,  can  not  be  deemed  to  vali- 
date finding  in  case  when  made  after  entry 
of  Judgment.  Court  had  no  power  to  make 
it  upon  notice  any  more  than  without  no- 
tice. Whether  findings  may  be  changed  by 
consent  of  both  parties  not  decided,  but  heild 
that  such  change  of  findings  would  be  act 
of  parties,  not  of  court. — ^Los  Angeles  v.  Lan- 
Wershim.  100  Cal.  525,  532.  36  Pac.  153,  556; 
Ayres  v.  Burr,  132  Cal.  125,  127,  64  Pac.  120. 

As  to  amendment  of  flndlngrSf  see  Part  II, 
this  note. 

3.  Same— Bx  parte  order  by  eonrt  Innert- 

Ing  additional  findings  into  its  findings  of 
fact,  on  ground  that  it  had  inadvertently 
omitted  them,  is  an  unauthorized  practice, 
and  erroneous,  but  it  does  not  follow  that 

iosa 


litl'Ul.  Ck.V.] 


FACTS   AND    CONCLUSIONS— IN    GENERAL. 


fioas 


Judgment  should  be  reversed  on  that  erround 
if  orifirlnal  flndlngrs  support  judfirment. — 
Richter  v.  Henninffsan,  110  Cal.  680,  637,  42 
Pac.  1077. 


As  ta  effect  of  amendment  to  section  180 
•f  Practice  Act  and  of  act  rcffnlatlny  ap- 
peals (Stats.  1861,  p.  689),  see  par.  1,  this 
note. 


4.  9«xnc  —  JvdsBient  belngr  allowed  to 
«tand»  flllngr  additional  flndlngrs  after  juder- 
meat  Is  improper. — Clawson  v.  Wallace,  16 
ruh  SOD.  52  Pac.  9;  Klopenstlne  v.  Hays,  20 
rtah  45.   57  Pac.  712. 

5.  Smsse— Thoaffh  defectlTc,  which  does 
not  render  other  flndlngrs  defective,  may  be 
regarded  merely  as  surplusagre. — Hopkins 
T.  Warner,  109  CaL  13S,  189,  41  Pac.  868. 

t.  Adaption  of  flndlnys  of  referee— Slgpaa- 
tare  Ky  Jodse  eonatltntee  Judgment* — Where 
a  case  is  sent  to  a  referee  to  And  the  facts, 
the  report  of  the  referee,  although  not 
drawn  with  the  technical  nicety  of  langruage 
which  migrht  be  used,  may  be  adopted  by 
the  trial  Judge  as  his  findings  of  fact,  and 
his  sigrnature  thereof  will  constitute  a 
Judgment  to  that  efl^ect. — See  Terry  v. 
Southwestern  Building  Co.,  —  Cal.  App.  — , 
185  Pac  212. 


T.  AfflnnattTe  ease  of  plaintiff  —  Belnff 
wholly  iBconslstent  with  truth  of  defend- 
ant's case,  conclusive  establishment  of  truth 
of  former  is  necessarily  the  complete  nega- 
tive   of    case    ascertained    by    defendant. — 

Snelgrove  v.  Earl,  17  Utah  821,  826,  53  Pac. 

1617.     See  Kisling  ▼.  Shaw,  38  Cal.  425,  91 

Am.  Dec.  644;  Malone  v.  Del  Norte,  77  Cal. 

217,  218,  19  Pac.  422;  Himmelman  v.  Henry, 

84  CaL  104,  106,  28  Pac.  1098;  DlefendorflT  v. 

Hopkins,   95   CaL   848,    848,   28   Pac.    266,   80 

Pac  549. 


8»  AJlrmatlve  llndlns  of  faet^Inconols- 
test  with  avenncnt*  and  from  which  It*  nee- 
estarlly  follows  that  averment  Is  not  true. 
is  snfllcient  finding  that  averment  Is  not 
true. — Churchill  v.  Baumann,  95  Cal.  641, 
545,  SO  Pac  770. 

i*  Allegations  of  complaint— IBIThen  Im- 
MstcrfsL — Cause  being  properly  decided  by 
issues  raised  by  special  defenses,  and  deol- 
■ioa  not  necessarily  resting  upon  allega- 
tions of  complaint,  latter  becomes  immate- 
rial, and  it  is  of  no  consequence  whether 
finding  as  to  them  was  or  was  not  contrary 
to  evidence. — ^Rauer  ▼.  Fay,  128  Cal.  528,  526, 
61  Pac.  90. 

10.    Amendment   of  1000     To  section   180 
•f  Pnctlce  Act — ^Had  effect   that  if  losing 
P^rty  appealed  without  having  moved  for 
n«w  trial   or   without   having   excepted    to 
findings  as  defective,  written  findings  were 
of  no  avail  for  any  purpose  to  prevailing 
party,  nor  were  they  benefit  to  losing  party 
unless  they  contained  facts  repugnant  to  or 
inconttstent    with    Judgment.      Previous    to 
act  of  1861,  findings  were  required  to  sup- 
port judgment.    But  under  that  act  and  sec- 
tion 180  Practice  Act,  where  there  was  no 
exception  on  ground  that  finding   was  de- 
fectiTo  or  wanting,   it  was   only   requisite 
that  finding  should  not  be  repugnant  to  or 
incontistent      with      judgment. — Sears      v. 
^izon,  88  CaL  826.  820,  881. 
cap.— 98 


11.  Cavse  has  not  been  tried— .Until  aU 
Isaacs  have  been  disposed  of,  and  there  is 
no  decision  until  court  has  passed  upon 
facts  and  drawn  Its  conclusions  of  law 
therefrom. — Reclamation  Dist.  v.  Tbisby, 
131  Cal.  672,  674,  63  Pac.  918. 

12*     Conclvslons  of  laiv— As  to  generally. 

—The  Judgment  Itself  controls  and  if  the 
findings  support  the  Judgment,  the  mere 
absence  or  omission  of  a  speciflo  conclu- 
sion of  law  will  not  avail  to  defeat  a  judg- 
ment otherwise  properly  given.  Indeed,  it 
will  be  held  that  the  conclusion  of  law  Is  at 
once  embraced  and  expressed  in  the  man- 
date of  the  Judgment. — Takekawa  v.  Hole, 
170  Cal.  323,  149  Pac.  593. 

IS.  Same  ^  Constitute  flndings  of  fact* 
when. — In  an  action  in  the  nature  of  an  in- 
terpleader action,  a  conclusion  of  law  to  the 
efFect  "that  said  claimants  are  entitled  to 
enforce  mechanics'  liens  'upon  the  real 
property  described  in  the  plaintiff's  com- 
plaint for  the  payment  of  the  several 
amounts  found  due  to  them  respectively  as 
hereinbefore  set  forth,"  amounts  to  a  find- 
ing of  fact  that  the  amounts  theretofore  set 
forth  were  due,  although  included  with  the 
conclusions  of  law,  and  in  such  a  case  the 
Judgment  should  not  be  reversed. — Tetry  v. 
Southwestern  Building  Co.,  48  Cal.  App. 
366,  186  Pac.  212,  basing  decision  on  doc- 
trine in  Lange  v.  Waters,  166  Cal.  142,  19 
Ann.  Cas.  1207,  103  Pac.  889. 

14*  Sam^— Definition  of. — Conclusions  of 
law  are  what  In  opinion  of  Judge  constitute 
law  of  cause,  arising  from  and  applicable 
to  facts  that  are  proved  or  admitted  in  the 
case. — Sears  v.  Dixon,  83  Cal.  826,  330. 

1ft.  Same— Decision  as. — The  findings  of 
fact  and  conclusions  of  law  end  with  the 
statement  or  direction  that  a  Judgment  be 
entered  in  accordance  therewith.  Such 
statement  alone  has  several  times  been  held 
to  be  a  sufllcient  conclusion  of  law.  In  Rea 
V.  Haffenden,  116  Cal.  696.  48  Pac.  716,  the 
court  held  that  a  mere  direction  of  Judgment 
following  the  findings  of  fact  was  a  sufil- 
cient  conclusion  of  law  to  support  a  Judg- 
ment on  apeal,  where,  as  here,  it  is  clear 
that  any  more  specific  conclusions  of  law 
must  have  been  in  favor  of  the  plaintilT. 
Such  being  the  case,  the  omission  in  the 
conclusions  of  law  was  merely  as  to  a  mat- 
ter of  form,  and  therefore  would  not  war- 
rant a  reversal  of  the  Judgment. — ^Anderson 
V.  Blean,  19  Cal.  App.  581,  126  Pac.  859,  860. 

10.  Santc — Finding  that  cause  of  action 
of  plaintiff  Is  barred  by  statute  of  limita- 
tions should  properly  be  found  as  fact,  and  • 
not  as  conclusion  of  law  that  action  was  i 
barred. — Spaulding  v.  Howard,  121  Cal.  194.  '- 
198.  53  Pac.  663. 

17.  Same — Finding  that  defendant  did  not 
at  any  time  convert  stock  would  be  re- 
garded as  ultimate  fact  in  absence  of  any 
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Special  flndixifiTs  of  fact,  but  where  special 
facts  found  show  conversion,  such  general 
findinff  Is  simply  conclusion  of  law  from 
special  facts  found. — ^Niles  v.  Edwards,  90 
Cal.  10,  18.  27  Pac.  169.  296. 

18.  Same— ^Let  judgment  and  dc«ree  be 
entered  accordlnffly.**  following  flndinffs  of 
fact,  must  be  held  to  be  sufflclent  statement 
of  conclusions  of  law.  And  where  it  is  ap- 
parent that  if  more  specific  conclusions  of 
law  had  been  stated  they  would  have  been 
found  in  favor  of  plalntifT,  and  absence  of 
any  error  or  defect  in  this  regard  would 
not  affect  substantial  rights  of  parties, 
there  is  no  ground  for  reversal  of  judg- 
ment.— Rea  v.  Haffenden,  116  Cal.  696,  600, 
48  Pac.  716. 


f 
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10.  Same — That  plaintiff  haTe  Jvdgrment 
**tkm  prayed  for  In  eomplalnt*"  and  instead  of 
following  this  direction.  Judgment  directed 
that  ditch  be  sold  before  sale  of  mining 
claims,  upon  appeal  and  upon  showing  to 
supreme  court  by  affidavit  that  effect  of 
this  provision  of  Judgment  was  inequitable, 
was  reason  for  Judgment  being  reversed  on 
ground  that  decree  was  departure  from 
.usual  form  and  not  warranted  by  finding  of 
court. — Carmichael  ▼.  McGillivray,  67  CaL 
8.  9. 

20.  Comparet  Bank  of  Ukiah  v.  Reed, 
131  Cal.  697,  601,  63  Pac.  921. 

21. '   Conatractlon  of  sectloa— Aa  to  object. 

— See  generally  pars.  82-84,  this  note. 

As    to    effect   of   section    belngr    directory, 

see  par.  86,  this  note. 

A«  to  construction  of  llndlnffa,  see  Parts 
IV  and  V,  this  section. 

22.  Court  instructing  Itsclf^-Reason  does 
not  exist  that  court  to  whom  a  cause,  upon 
law  and  fact,  after  hearing,  has  been  sub- 
mitted for  decision  and  trial  is  practically 
ended,  can  be  compelled,  as  court,  to  in- 
struct itself  as  to  propositions  of  law  in  ad- 
vance of  its  decision,  which  is  made  by  its 
findings  of  fact  and  conclusions  of  law. 
There  is  no  statutory  provision  which  pre- 
scribes any  such  course  of  action,  and  noth- 
ing whatever  to  recommend  it — ^Wheatland 
M.  Co.  V.  Pirrle,  89  Cal.  469,  462,  26  Pac.  964. 

As  to  presenting  propositions  of  lavr 
which  are  In  effect  Instructions  to  the 
oourt*  In  order  to  have  court  put  Itself  on 
record  as  to  Its  views*  before  flndlnga  are 
flled*  being  properly  refused  consideration 
by  court,  see  par.  60,  this  note. 

As  to  presenting  llndlngs  to  court  and  re- 
questing court  to  And  the  same  as  facts  In 
the  case*  not  being  proper  practice*  see  par. 
69,  this  note. 

As  to  reqneattng  court  to  find  upon  cer- 
tain Issues,  and  upon  refusal  of  court  so  to 
do,  taking  exception  and  asking  for  revleur 
of  same  as  an  error  at  law,  not  being  proper 
practice,  see  par.  79,  this  note. 

28.  Same  —  Presenting  certain  proposi- 
tions to  court  with  request  that  court  de- 
clare   them    legal    principles,    applicable    to 


facts  of  case,  and  to  render  its  decision  in 
accordance  therewith,  and  upon  refusal  of 
court  so  to  rule,  to  take  exceptions  to  bring 
matter  before  supreme  court  by  bill  of  ex- 
ceptions, is  procedure  not  authorized  since 
our  codes  went  into  operation. — LAmb  v. 
Harbaugh,  106  Cal.  680.  692,  693,  39  Pac.  66. 
See  Touchard  v.  Crow,  20  Cal.  160,  163.  81 
Am.  Dec.  108;  In  matter  of  Page.  67  Cal. 
238,  289;  Wilson  v.  Wilson,  64  Cal.  92.  94, 
27  Pac.  861. 

24.     Court  subject  to  same  rules  as  Jury. — 

Court  is  subject  to  same  rules  and  entitled 
to  same  privileges  as  Jury,  in  actions  tried 
by  court  alone,  with  the  exception  of  mode 
of  rendering  its  decision.  It  must  in  all 
cases  find  facts — in  other  words,  its  verdict 
must  in  all  cases  be  special.  It  has  no  dis- 
cretion in  this  particular  which  Is  allowed 
in  some  actions  to  Juries. — Breese  v.  Doyle, 
19  Cal.  101,  104. 


2S.     Court    respoufSlble   for   flndlngs. — The 

court  is  itself  responsible  for  the  findings. 
— (Shaw,  J.,  concurring.)  Estate  of  Fried- 
man,  171  Cal.   431,  163  Pac.  918. 

20L     Decision— As    to    dellnltlon    of. — The 

decision  consists  of  the  facts  and  conclu- 
sions separately  stated. — Cargnani  v.  Car- 
gnani,  16  Cal.  App.  99,  116  Pac.  306. 

Am  to  decision   generally,  see,   ante,   note 
to  9  632  C.  C.  P.  part. 


27.  Sam^— Agalnat  law* — Failure  to  find 
upon  all  material  issues  is  a  decision 
against  law,  and  ground  for  a  new  trial. — 
Cargnani  v.  Cargnani,  16  Cal.  App.  99,  116 
Pac.  306. 


Same— Is   Jlndlngs   of   fact    and 
elusions   of  law  signed   by   court   nud   filed 

with  the  clerk  as  basis  of  Judgment  en- 
tered.— Porter  v.  Hopkins,  63  Cal.  63,  55; 
Sawyer  v.  Sargent,  66  Cal.  269.  8  Pac  872; 
Donohoe  v.  Mariposa  L*.  &  M.  Co..  66  Cal. 
317,  318,  6  Pac.  495;  Hibernia  Sav.  &  L. 
Soc.  V.  Moore,  68  Cal.  166,  169,  8  Pac.  824: 
ClifTord  v.  Allman,  84  Cal.  628,  632,  24  Pac. 
292;  Crim  v.  Kessing.  89  Cal.  478.  488,  23 
Am.  St.  Rep.  491,  26  Pac.  1074;  San  Joaquin 
L.  &  W.  Co.  V.  West.  99  Cal.  346.  347,  33 
Pac.   928. 

29.  Decision  of  court  to  which  exception 
can  be  made  on  ground  of  insufficiency  of 
evidence  to  sustain  it,  is  statement  of 
facts  found  and  conclusions  of  law  there- 
from.— Coveny  v.  Hale,  49  Cal.  662,  666. 

30.  Decision  upon  which  Judgment  is  to 
be  entered  is  that  which  by  above  section 
is  to  be  given  in  writing  and  filed  with 
clerk;  and  until  so  given  and  filed  there  is 
no  decision  upon  which  Judgment  can  be 
entered,  and  consequently  no  authority  for 
entering  any  Judgment. — Crim  v.  Kessing, 
89  Cal.  478,  489,  23  Am.  St.  Rep.  491,  26 
Pac.  1074. 

31.  Findings  constitute  the  decision  and 
notice  of  motion  for  new  trial  directed 
against  findings  is  sufficient. — Halght  ▼. 
Tryon,   6   CaL   Unrep.   761,   34   Pac.   712. 
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SL  Decree  of  fTeeloawre  FJadlaga  of 
fwt  Bar  ke  embodied  In  decree  on  fore- 
cloture  of  morteraere. — Locke  v.  Klunker, 
m  CaL    JSl,    239,    55    Pac.    993. 


— •Reeltala    In    decree    of    fore- 

of  mortsragre  constitute  sufficient 
findings.  If  flndinffs  are  required. — Hibernia 
Sav.  A  L.  Soc  v.  Clarke,  110  CaL  27,  32,  42 
Pac  425. 


34.  DefcetiTe  flBdln^^— Or  abseiice  of 
|n7  iBdlBsa,  does  not  render  Judgrment  a 
BDlIity.  They  only  constitute  grrounds  for 
roTersal  on  appeal.  For  such  defect  or 
alMence  Judgment  could  not  be  collaterally 
attacked.— Breeze  v.  Doyle.  19  Cal.  101,  106. 

As  te  flaflvre  f  And,  see  Parts  V,  VI.  VII. 
thii  note. 

As  te  effect   of  Issvfllcleiit  flndtns**    see 

par.  SI.  this  note. 

IS.  Effect  of  proTlalom  of  sectionals  dl- 
'Mtory  in  so  far  as  it  applies  to  conclu- 
noDfl  of  law  beiner  separately  stated. — 
Speaeer  v.  Duncan,  107  Cal.  423,  426.  40  Pac. 
S4I. 

Aa  <•  law  not  belmv  Baerely  directory  and 
crart  haTtay  »o  power  to  laapalr  Its  efficacy, 

■ee  par.  67.   this  note. 

31  Batry  of  Jvdsmcnt^iMlBlaterlal  act 
-KcadltleB*  Ivdldal  act« — Entry  of  Judgr- 
ment after  It  has  been  rendered  by  court  is 
bat  ministerial  act  of  clerk.  Rendition  of 
Jadgment  is  Judicial  act;  entering  it  upon 
record  is  merely  ministerial. — San  Joaquin 
LAW.  Co.  V.  West,  99  Cal.  345,  347,  33  Pac. 
911.  See  In  matter  of  Cook.  77  Cal.  220,  226. 
in,  11  Am.  St.  Rep.  267.  1  L*.  R.  A.  567.  17 
P»c.  m,  19  Pac  431;  Broder  y.  Conklln,  98 
CaL  860,  364.  33  Pac.  211. 

Sf*    Saaie— Lack    of    eatry— EUfeet    of. — 

Batry  of  Judgment  is  mere  ministerial  act 
of  clerk,  and  lack  of  it  does  not  take  away 
or  delay  effect  of  adjudication,  except  where 
«om«  statute  expressly,  or  by  implication, 
•0  proTides.— Otto  v.  Long,  144  Cal.  144.  146, 
*T  Pac  335.  See  In  matter  of  Newman,  75 
CaL  113,  221.  7  Am.  St.  Rep.  146.  16  Pac.  887; 
In  matter  of  Cook.  77  Cal.  220,  224,  226,  11 
Am.  8L  Rep.  267.  1  L.  R.  A.  567,  17  Pac.  923, 
H  Pac.  431. 

Ift»  BrroBcoiui  cobcI*«Iob  of  law-^Coa- 
atltates  ao  caaae  for  reveraal,  if  Judgment 
*•  right — Spencer  v.  Duncan.  107  Cal.  423, 
*2«,  40  Pac.  649.  See  Helm  ▼.  Dumars,  3 
CaL  454,  457;  Bleven  ▼.  Freer,  10  Cal.  172, 
l"«:  HaflBey  ▼.  Maier.  13  Cal.  13.  15;  Kidd 
^  Teeple.  22  Cal.  255,  263;  Davis  v.  Baugh. 
51  Cal.  568,  576;  Miller  v.  Hicken.  92  Cal. 
221  234.  28  Pac  339. 

Si.  Facts  admitted  by  pleading*— Flad- 
•■•■  uneceaaaryd — ^Averments  in  cross  com- 
plaint which  were  either  admitted  or  cov- 
ered by  findings  actually  made  need  not  be 
•Jirectly  found. — Giselman  v.  Starr,  106  Cal. 
«51.  €59,  40  Pac.  8. 

As  te  flndlBfcs  not  necessary  where  facts 
■^MlHed  or  stlpalated,  see  Part  VIII,  this 
note. 
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44I.  8aa«e  Fact  bclnir  allcsed  In  com- 
plalat  and  not  denied  la  ans^rer,  there  is 
no  issue  upon  such  fact  rendering  finding 
necessary. — Powell  v.  Bank  of  Lemoore,  125 
Cal.   468,  471,  58   Pac.   83. 

41«  Saaie— -Fladlns  adTcrse  to  admlMlon 
la  plcadlBsa  should  be  disregarded  in  de- 
termining question  whether  proper  conclu- 
sion of  law  was  drawn  from  facts  found 
and  admitted  by  pleading.  Mere  finding  by 
court  against  averment  not  denied  does  not 
create  an  issue  which  party  has  right  to 
have  tried. — Machado  v.  Kinney,  135  Cal. 
354,  355,  67  Pac.  331. 

42.  Same— Same— Bllect  of. — Fact  admit- 
ted by  pleadings  need  not  be  found  by 
court,  but  if  court  finds  against  such  ad- 
mission it  would,  if  material,  be  ground  for 
reversal. — Faulkner  y.  Rondoni.  104  Cal.  140. 
143.   37   Pac.   883. 

43.  Same— Flndlmsa    are    mot    aeccmMiry 

when  allegations  of  complaint  are  not 
denied,  or  as  to  facts  admitted  by  pleading. 
— Gregory  v.  Gregory.  102  Cal.  50.  52.  36 
Pac.  364;  Pomeroy  v.  Gregory,  66  Cal.  572, 
573,  6  Pac.  492;  Taylor  v.  Central  Pac.  R. 
Co.,  67  CaL  615.  619.  8  Pac.  436. 

44.  Same— Bfattem  of  fact  admitted  by 
pleadlasa  require  bo  fladlussv  and  as  to  such 
facts  pleadings  in  effect  become  part  of 
findings.  Findings  always  relate  to  matters 
contained  in  pleadings, — that  is.  they  de- 
termine material  issues  of  fact  raised  by 
pleading. — Kennedy  &  S.  L.  Co.  v.  S.  S. 
Const.  Co.,  123  Cal.  584,  585,  586,  56  Pac.  457.  '■ 

45.  Same— Should  be  treated  as  foaud. — 

Court  need  not  expressly  find  fact  averred , 
in   pleading   of   one   party   and    not   denied 
by  other. — In  matter  of  Doyle,  73  Cal.   564, 
670,  15  Pac.  125;  Ortega  v.Cordero,  88  Cal. 
221.  226,  26  Pac.  80. 

46.  Facts  need  uot  necessarily  follow  the 
pleadinars  which  they  support.     If  truth  or 
falsity  of  each  material  allegation  not  ad-  I 
mitted  can  be  demonstrated  from  the  find- ' 
ings,   requirements  of  code  are  met. — ^Mott 
V.  Ewing,  90  Cal.  231.  235.  27  Pac.  194. 

47.  Failure  to  slffa  and  llle— •Bflect  of. — 

Where  not  waived  it  is  reversible  error  to 
omit  to  sign  and  file  findings  of  fact. — 
Pierson  v.  Pierson,  15  Cal.  App.  568,  115 
Pac.  461. 

As  to  slsaatare,  see  pars.  104  et  seq.,  this 
note. 

48.  Fladlaar  belas  coBclaslTc  ayalaat 
rlffht  of  plaintiff  to  recover,  findings  upon 
other  issues  are  unnecessary  to  support 
Judgment. — Gregory  v.  Gregory,  102  Cal.  50. 
52,  36  Pac.  364;  Dyer  v.  Brogan,  70  Cal.  136, 
139,   11   Pac.  589. 

49.  Fladlnar  certain  matters  not  to  be 
true  does  not  fix  or  determine  fact,  but 
finds  that  something  is  not  fact  but  the 
opposite — that  it  is  false. — Goodnow  v.  Gris- 
wold,  68  Cal.  599,  603,  9  Pac.  837. 

80.  Findings  of  facts  aad  «;ouc1u«1obs  of 
law^Sepnr.itcly  statlns^Dlrcctory  pro* 
▼Islou. — Requirement    that   findings   of   fact 
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and  conclusions  of  law  shall  be  separately 
stated  is  mere  directory,  therefore,  if  cor- 
rect flndingrs  or  conclusions  of  law  and  fact 
be  made  they  may  be  considered  in  their 
true  character  wherever  set  out. — ^Butler  v. 
Asrnew,  9  Cal.  App.  827,  830,  99  Pac.  896. 

61.     Flndlnss  of  Judge    ■!■  slasle  aetf  and 

his  sigrnature  and  fllinff  with  clerk  are  suf- 
ficient to  make  it  matter  of  record. — ^Rey- 
nolds ▼.  Harris,  8  Cal.  617,  618. 

52.  Fladinffs  ontslde  of  Issiica— Can  not 

•Id  tn  sustaining  Judgment. — Green  v. 
Chandler,  54  Cal.  686.  628;  Sachse  v.  Auburn, 
95  Cal.  660,  651,  80  Pac.  800;  Gamache  v. 
South  School  Dlst.,  188  Cal.  145,  148,  66 
Pac.   301. 

As  to  llBdiBs  ontslde  of  Issues,  made,  see 

Part  IX,  this  note. 

53.  Flndtns  under  ^rrons  heading— Im- 
material.— Whether  certain  conclusion  from 
specific  facts  found  should  be  classified  as 
finding:  of  fact  or  of  law  is  often  difficult  to 
determine;  and  mere  fact  that  one  finding 
was  placed  under  wrong  heading  would  be 
very  feeble  reason  for  reversal  of  Judg- 
ment.— ^Millard  v.  Supreme  Council  of  A.  1$, 
of  H..  81  Cal.  840,  842»  22  Pa&  864.  See  Bur- 
ton v.  Burton,  79  Cal.  490,  495,  21  Pac.  847. 

54.  Findings  contrary  to  evidence— Im- 
material ma tter^— Harmless. — ^In  those  cases 
in  which  some  of  the  findings  are  contrary 
to  the  evidence,  or  even  contrary  to  the 
admissions  in  the  pleadings,  if  these  find- 
ings are  as  to  matters  other  than  those 
facts  upon  which  the  Judgment  is  based,  are 
harmless  and  not  grounds  for  reversal. — 
Thayer  v.  Tyler,  169  Cal.  671,  147,  Pac.  979. 

66.  Thus,  the  general  finding  by  the  court 
of  the  untruth  of  each  and  all  of  the  al- 
legations of  the  complaint,  which  general 
finding  embraces  a  finding  that  plaintiff 
was  not  the  owner  of  the  land,  the  subject- 
matter  of  the  litigation,  which  fact  was 
abundantly  proved  by  the  evidence;  de- 
clared it  to  be  untrue  that  defendant  en- 
tered upon  the  properties  of  the  plaintiff 
and  accepted  employment  from  him,  where- 
as the  uncon  trover  ted  evidence  showed  this 
to  be  the  fact;  that  the  allegations  of  the 
complaint  that  defendant  had  full  and 
ample  credit  in  the  business  houses  of  the 
town  adjacent  to  the  property  in  question 
for  all  necessary  purposes  connected  with 
the  operation  of  the  ranch  were  untrue, 
while  the  evidence  abundantly  established 
such  credit;  that  400  or  more  orange  trees 
had  died  under  defendant's  charge  and  care, 
was  found  to  be  untrue,  although  fully 
established  by  the  evidence, — was  held  to 
be  harmless  error,  the  decision  and  Judg- 
ment of  the  court  being  based  upon  un- 
related matters. — ^Thayer  v.  Tyler,  169  Cal. 
671,  147,   Pac.  979. 

B6.  Same— Same  Jndgment  restlns  apon 
for  Its  Talldlty— Reversal. — ^It  is  only  in 
those  cases  in  which  a  Judgment  rests  for 
Us  validity  upon  a  finding  which  is  not 
supported,  or  which  negatives  a  fact  ad- 
mitted   by    the    pleadings,    that    injury    is 


worked  and  a  reversal  must  follow. — 
Thayer  v.  Tyler,  169  Cal.  671,  147,  Pac.  979, 
following  doctrine  in  Silvey  v.  Neary,  69 
Cal.  98;  Estate  of  Doyle,  78  Cal.  670.  16  Pac 
126;  DiefendorfT  v.  Hopkins,  96  CaL  848,  88 
Pac.  266,  SO  Pac.  649;  liachado  v.  Kinney. 
186  Cal.  354,  67  Pac.  381. 

87.     Flndlnsa    of    fact    hy    oonrt— la    re* 
varded  In   Uglkt  of  apedal  Tcrdlcti   and  if 

court  draws  erroneous  conclusion  from  its 
findings,  that  conclusion,  like  general  ver- 
dict of  Jury  which  is  inconsistent  with  its 
special  verdict,  being  inconsistent  with 
findings,  renders  any  judgment  entered 
thereon  erroneous. — Simmons  v.  Hamilton, 
66  Cal.  493,  496. 


S8.     Same— •Placed    after    conclnaions    of 

law  and  given  as  fact  resulting  from  other 
findings  of  facts  does  not  cease  to  be  finding 
of  fact  by  reason  of  its  position. — Knowl- 
ton  V.  Mackensie.  110  Cal.  183.  186.  42  Pac. 
680. 


Same— 'Siiall  be  nuidc  only  upon  Is- 
sncs  Joined  by  pleadings,  under  S  690  ante, 
where  decision  of  court  following  findings 
Is  Judgment. — Waller  v.  Weston,  126  Cal. 
201,  204,   67  Pac.  892. 


60.     Same— Snfflcleacy    of    dndlnir** — The 

court  "embraced  its  decision  in  a  single  set 
of  findings,"  and  it  made  but  one  finding  as 
to  each  matter,  which  was  common  or  ap- 
plicable to  all  the  causes  of  action  in  both 
complaints,  and  it  made  a  separate  finding 
for  each  matter  peculiar  to  or  applicable 
only  to  any  one  cause  of  action.  Held,  that 
it  is  not  necessary  to  repeat  in  the  finding 
matters  which  are  common  to  two  or  more 
causes  of  action. — ^Anderson  v.  Blean,  19 
Cal.  App.  581,  126  Pac.  859,  860. 

SI,     Same— Required  wheu. — The  require- 
<Ament  of  finding  applies  only  to  civil  actions 
iahd   to   those  special  proceedings  to  which 
[the  provisions  of  this  and  the  following  sec- 
tions are  specially  made  applicable. — Mat- 
ter of  Danford,   167   Cal.  425,   430,   108  Pac. 
322. 


As    to    wheB    dadlaars    of    court    are    re- 
quired, see,  ante,  §  682,  note  pars.  16,  16. 
62.     Geaeral  llndlnff — A   mere   conclusion. 

— Where,  in  an  action  for  divorce,  the  com- 
plaint charged  nine  specific  acts  of  cruelty 
against  the  wife,  and  the  cross-complaint, 
twelve  or  thirteen  distinct  acts  of  cruelty 
against  the  husband,  the  court,  ignoring  all 
such  specific  charges,  found  generally  that 
"defendant  has  been  guilty  of  extreme  cru- 
elty toward  plaintiff,"  it  was  held  that  such 
finding  was  a  mere  conclusion,  and  fur- 
nished no  basis  for  a  Judgment  against  de- 
fendant.— Cargnani  v.  Cargnani,  16  Cal.  App. 
99.  116  Pac.  306. 

6.%     Same— Coatrollcd  by   special  finding. 

' — General  finding  that  certain  averments  of 
complaint  were  true,  which  included  fact 
that  attached  property  belonged  to  both 
defendants  in  action,  is  controlled  by  spe- 
cial .finding  Ahat  it  belonged  to  ore  of -said 
defendants  alone,  and  that  other  defendant 
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had  no  interest  therein. — McCormick  v.  Na- 
tional Surety  Co..  134  Cal.  510,  511,  512,  66 
Pac.  741. 

M.  lB«tr«ctloH«  to  eo«rt— >PropoaltloiM  of 
law  whlek  are.  In  effect,  instructions  to 
court,  presented  by  counsel  after  court  has 
announced  Its  decision  orally,  and  before 
written  flndlnffs  are  filed,  in  such  form  that 
court  could  answer  "yes"  or  "no,"  and  thus 
pat  Itself  on  record  as  to  its  views  of  pro- 
positions of  law  therein  involved,  are  prop- 
erly refused  consideration  by  court  either 
as  instructions  or  as  proposed  flndingrs. — 
Wheatland  IC  Co.  v.  Pirrie,  89  Cal.  469.  461, 
ii  Pac  964. 


Am  to  mo  rcoaom  eximting  for  eonrt  to  Is- 
■tract  Itoelf  as  to  proposltloao  of  law  la 
advaaoe  of  its  decialoaf  see  par.  19,  this 
note. 

Am  to  preaeatlay  fladlaso  to  coart  aad 
tv^acatiair  eoart  to  flad  same  as  faets  la 
ease,  aot  betas  proper  practice,  see  par.  69, 
thia  note. 

As  to  rcqaestlaiT  eoart  to  Had  apoa  ecr^ 
aad  apoa  refasal  of  coart  so  to 
cceptloa  aad  aoktas  for  revle^w 
•f  suae  as  error  at  law,  aot  belair  proper 
pgstUce,  see  par.  79,  this  note. 

Wi  lasaHdeat  fladlas^— Is  aot  fladlas  la 
•mt  seaae*  because  it  is  not  determinative 
of  issue,  but  in  another  sense  attempted 
flndlnfl:  is  to  be  treated  as  flndingr  in  so  far 
as  It  enters  into  record  to  be  reviewed  by 
supreme  court  and  in  that  it  clearly  shows 
thtt  findings  were  not  waived  by  parties. — 
Kimball  v.  Stormer,  65  Cal.  116,  118,  3  Pac. 
401 

As  to  defective  fladlasa  aot  readerlair 
Joitaiiat  a  aaUlty*  see   par,   28,  this  note. 

H,    Same— May    be   disregarded    whea^— 

A  finding  that  all  the  averments  of  de- 
fendant's answer  and  cross-complaint  "ad- 
verse to  or  inconsistent  with  plaintiff's 
eomplaint  are  untrue,"  may  be  conceded  to 
be  insufficient:  but  where  all  material  is- 
sues are  found,  and  the  findings  support  the 
judgment,  such  general  finding  may  be  dis- 
regarded.— Plnhelro  v.  Bettencourt,  17  CaL 
App.  119.  118  Pac.  941. 

tr*    Jadgaieat— As   coadasloas   of  law.r— 

Judgment  which  fully  expresses  conclu- 
sions of  law,  being  attached  to  statement 
of  facts  found  and  filed  at  same  time, 
makes  it  unnecessary  for  any  other  state- 
ment of  conclusion  of  law.  All  that  is  re- 
quired is  that  the  facts  found  and  conclu- 
sions of  law  must  be  separately  stated. — 
Galnsley  v.  Gainsley,  5  Cal.  Unrep.  310,  44 
Pac.  456. 


of. — The  entry  here  re- 
quired is  a  purely  ministerial  act  to  be 
performed  by  the  clerk  of  the  court. — Hoo- 
ker ▼.  Lester,  16  Cal.  App.  153,  116  Pac.  382. 

6*.  Entry  of  judgment  is  sufficient  when 
the  derk  enters  in  the  judgment-book  the 
substance  of  the  findings  and  conclusions 
written  and  filed  by  the  Judge,  as  required 


in  the  preceding  section. — ^Hoover  v.  Lester, 
16  Cal.  App.  154.   116   Pac.  382. 

70.  Same— Same— Flllns  of  Aadla^s  aad 
coadasloas  and  not  the  writing  and  sign- 
ing thereof  determines  the  action  and  con- 
stitutes rendition  of  Judgment.  It  matters 
not,  therefore,  that  such  writing  and  sign- 
ing took  place  outside  the  county,  after- 
wards being  transmitted  by  mail  and  duly 
filed  by  the  clerk  and  Judgment  entered  ac- 
cordingly.— Estudillo  V.  Security  Loan  &  T. 
Co.,  158  Cal.  66,  69.  109  Pac.  884. 

71.  Saaie— 'Same— 'Sliriiatare    of    Jad^e* — 

The  fact  that  the  signature  of  the  Judge 
appears  on  the  entry  of  the  Judgment  in  the 
Judgment-book  adds  nothing  to  the  record, 
nor  does  the  want  thereof  detract  from  its 
sufilclency. — Hoover  v.  Lester,  16  Cal.  App. 
158,  116  Pac.   382. 

As  to  sUntatare*  see  pars.  104  et  seq.,  this 
note. 

72.  Same— Statemeat  of  coadasloas  of 
law  veaerally  precedes  readltloa  of  final 
Judgment,  in  which  case  it  is  provided  that 
Judgment  must  accord  with  preceding  con- 
clusions of  law;  but,  except  in  cases  of  this 
kind,  there  is  no  reason  why  conclusion  of 
law  should  be  twice  stated  in  same  case. 
Findings  of  fact  and  conclusions  of  law 
constitute  decision,  but  this  does  not  pre- 
clude inclusion  of  conclusions  of  law  in  the 
Judgment  alone,  in  case  Judgment  is  drawn 
and  filed  at  same  time  that  findings  of  fact 
are  drawn  and  filed. — Gainsley  v.  Gainsley. 
6  Cal  Unrep.  310,  44  Pac.  456.  See  Mil- 
ler V.     Hicken,  92  Cal.  229,  234,  28  Pac.  339. 

78.  Saase— "M^lcii  Is  to  be  catered  apoa . 
the  dedsloa  is  sentence  of  court  in  con- 
formity with  conclusions  of  law,  and  must 
find  its  basis  therein.  Conclusions  of  law 
resulting  from  facts  found  form  basis  of 
Judgment,  and  until  they  have  been  'made 
decision  has  not  been  given. — Broder  v. 
Conklin,   98   Cal.   360,   363,   33    Pac.   211. 

74.  Jadormeat  aad  fladlaars— la  ■aaie 
doeomeat. — Judgment  is  not  rendered  Inef- 
fective by  reason  of  being  contained  in  same 
document  with  findings.  There  is  no  rule 
which  requires  findings  and  Judgment  to  be 
incorporated  in  separate  documents. — ^Hop- 
kins V.  Warner,  109  Cal.  133,  189,  41  Pac. 
868. 

As  to  lladla^s  la  decree  oa   foreclosare, 

see  pars,  22,   23,  this  note. 

75.  Labor   aad   daty   of   fiadlair   foets    is 

devolved  upon  lower  court  by  statute,  and 
such  court  can  not  turn  it  over  to  supreme 
court  or  to  any  other  tribunal  or  person. 
Parties  litigant  have  substantial  right  to 
have  facts  found  by  trial  court. — Goodnow 
V.  Griswold,   68  Cal.   599,   603,  9   Pac.   837. 

As  to  coart  belay  respoaslble  for  Aadlas 
of  factSt  see  par.  71,  this  note. 

76.  Law  Is  aot  aierely  directory—- Coart 
has  ao.rlirlit  to  destroy  aad  Inspalr  Its  ef- 
fects— Intention  of  law  Is  that  decision  of 
court  shall  be  basis  of  Judgment  in  same 
manner  as  verdict  of  Jury,  and  it  follows 
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that    without    such    decision   Judg^ment    can       findings  or  some  of  them. — Dowd  v.  Clarke, 
not  stand. — Russel  v.   Armador,   2   Cal.   806.       61  Cal.  262,  263. 

A*  to  effect  of  pro^fuloa  belns  directory 
!■  no  far  um  It  appllen  to  neparately  statins 
1  ondnstoBs   of  law,   see   par.    29,    this    note. 

77.  Line  of  denarcatloB— Between  qnes- 
tlonii  of  faet  and  eonelnalona  of  lavr  is  not 

easy  to  be  drawn  in  all  cases.  If,  from  fact 
in  evidence,  result  can  be  reached  by  that 
process  of  natural  reasoning:  adopted  in  in- 
vestigation of  truth,  it  becomes  ultimate 
fact  to  be  found  as  such.  If,  on  other  hand, 
resort  must  be  had  to  artificial  process  of 
law  in  order  to  reach  final  determination, 
result  is  conclusive  of  law. — Levins  v.  Ro- 
vegno,  71  Cal.  278,  276,  278,  12  Pac.  161; 
Weidenmueller  v.  Stearns  Ranchos  Co.,  128 
Cal.    623.    626.   61   Pac.    374. 

78.  Mnterinl     finding— Dellnltton     of. — A 

material  finding  is  one  which  has  the  ef- 
fect to  countervail  or  destroy  the  effect 
of  the  other  findings. — Sharp  v.  Pitman,  166 
Cal.   601,   187   Pac.   234. 

79.  Mlnnte  entry — Direetlns  thnt  llnd- 
Incn  and  decree  be  drawn  in  favor  of  de- 
fendant, does  not  constitute  decision  of 
court,  and  is  entirely  immaterial. — Cana- 
dian &  A.  M.  &  T.  Co.  V.  Clarita  L.  &  I.  Co., 
140   Cal.   672,    677,    74    Pac.   301. 

80.  Nonsnlt— l>*lndlB8ni    are    not    required 

in  case  of  nonsuit. — Toulouse  v.  Pare.  103 
Cal.  251.  262,  37  Pac.  146.  See  Gilson  Q.  M. 
Co.  V.  Gilson,  47  Cal.  697,  601;  Reynolds  v. 
Brummagim,    54    Cal.    254.    258. 

81.  None  pro  tnnc— Fin  dins*  may  be  ao 
filed. — Making  and  filing  of  findings  of  fact 
being  essential  to  decision  of  court,  court 
has  same  authority  to  order  these  findings 
to  be  filed  nunc  pro  tunc  as  it  has  to  order 
the  jjLidgment  thereon  to  be  so  entered. 
These  various  acts — the  making,  as  well  as 
the  filing  of  findings,  and  entry  of  Judg- 
ment— are  only  parts  of  decision  which 
court  has  been  invoked  to  make  upon  sub- 
mission of  cause,  and  together  constitute 
final  determination  of  rights  of  parties. — 
Fox  V.  Hale,  &  N.  S.  M.  Co.,  108  Cal.  478, 
481,  482,  41  Pac.  328. 

82.  Object    of    section — b    twofold. — (1) 

To  preclude  trial  court  from  mingling  to- 
gether questions  of  fact  and  law  arising  in 
case,  in  order  that  facts,  as  presented  in 
findings,  may  contain  all  essential  attri- 
butes of  special  verdict,  to  end  that  proper 
application  of  legal  principles  to  case  may 
be  investigated  independent  of  facts;  and 
(2)  that  conclusions  of  law  may  serve  as 
directory  to  clerk  in  entering  Judgment 
upon  facts  as  found. — Spencer  v.  Duncan, 
107    Cal.    423,    426,    40    Pac.    549. 

8S.  Same— To  do  away  with  doctrine  of 
implied  flndinKN*  and  to  separate,  for  fa- 
cility of  investigation,,  questions  of  fact 
and  of  law.  Party  may  now  present  as 
distinct  matters,  first,  point  that  Judgment 
is  not  legal  conclusion  from  facts  found; 
and,  second,  that  evidence  does  not  sustain 


84.  Same— One    main    object    of    aectiOB 

seems  to  have  been  to  prevent  court  from 
summarily  ordering  Judgment  without  grlv- 
ing  any  reasons  for  It — without  statingr  any 
facts  or  conclusions  upon  which  It  Is  based. 
There  was  also  some  intent  to  facilitate 
review  of  Judgment  on  appeal.  But  main 
object  was  not  to  afford  cover  under  iwliich 
losing  party  mi^ht  successfully  set  trap 
to  capture  Just  Judgment. — ^Millard  v. 
Supreme  Council  A.  L.  of  H.,  81  Cal.  340, 
342,  22  Pac.  864. 

85.  Only  purpose  of  llndtny  To  nnnwer 
qneatlona  rntoed  by  plendlnara.  and  if  facts 
are  stated  in  findings  in  same  way  they  are 
stated  in  pleadings,  they  are  sufficient. — 
Dam  V.   Zink,  112   Cal.   91,   93.   44   Pac.    331. 

86.  Opinion  of  eonrt  —  Different  from 
flndlnsa. — Findings  of  facts  and  conclusions 
of  law  contemplated  by  statute  is  some- 
thing dlflferent  from  opinion.  Findlngr  shall 
consist  of  concise,  distinct,  pointed,  and 
separate  statement  of  each  specific,  es- 
sential fact  established  by  evidence,  In  its 
proper  order,  without  any  of  testimony  by 
which  facts  are  proved,  followed  by  similar 
statement  of  conclusions  of  law  drawn  from 
facts  thus  found. — Hidden  v.  Jordan,  28  Cal. 
301,  306. 

87.  Opinion  by  Judge  in  which  he  states 
his  reasons  why,  in  his  Judgment,  findings 
of  faQts  ought  to  be  against  plaintiff  and 
in  favor  of  defendant  cannot  be  regrarded 
as  finding. — McClory  v.  McClory,  88  Cal. 
675,    577. 

88.  Same — ^OpInlon  of  conrt  In  decldlni; 
n  canse  setting  forth  its  reasons  for  Judg- 
ment, is  not  finding  of  facts  under  statute 
requiring  express  finding  of  facts. — ^Victor 
G.  &  S.  M.  Co.  V.  National  Bank,  18  Utah 
87,  72  Am.  St.  Rep.  767,  55  Pac.  72. 

As  to  opinion  of  trial  court  bein^  no  part 
of  record,  see,  ante,  §  682  and  not  pars.  8- 
11. 

• 

A«  to  opinion  of  trial  court  not  beins  nd- 
mlaalble  to  abow  nature  of  action  or  la- 
■uea,  see,  ante.   §  632  and  note  pars.   8.   9. 

89.  Preaentlns  llndlnars  to  court— ^Re- 
queatins  eonrt  to  And  same  as  facts  in  case, 
is  not  proper  practice,  and  it  is  not  error 
for  court  to  refuse  so  to  do.  Party  re- 
quiring finding  upon  particular  point 
should  specify  point  without  dictating 
terms  of  finding.  Right  of  party  is  to  sug- 
gest point. — Edgar  v.  Stevenson,  70  Cal. 
286,  287,  11  Pac.  704. 

As  to  no  reason  exlatlna;  for  court  to  In- 
struct Itself  as  to  propositions  of  law  In 
advance  of  Its  decision,  see  par.  19,  thi.s 
note. 

As  to  preseatlnar  propositions  of  law  wblch 
are  In  effect  Instructions  to  tbe  court  In 
order  to  have  court  put  Itself  on  record  as 
to  Its  views,  before  flndlnss  are  filed,  belnp 
properly  refused  consideration  by  court, 
see   par.   50,   this   note. 
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Am  to 


timm  eovrt  to  flad  «poB  cer-       Levinson,   108. Cal.   460.   465,  41   Paa   488,   42 

Pac.   479. 


im  refvMiI  of  «o«rt  oo  to 

ptloBs   and   anklas   for   rc- 

I   error  at  law,   aot   belas 

see  par.  79,  this  note. 

it.  Preo«aMptloa-^mat  coart  foaad  on 
all  laaaca  Moecaearx  for  Jadsneat  when 
the  appeal  Is  on  Judgment-roll,  presump- 
tion is  that  there  was  evidence  to  support 
flndlnss,  an<l  that  it  went  in  without  ob- 
jection, and  was  admissible  under  plead- 
ings.— Beardaley  t.  Clem,  137  Cal.  328,  333, 
:•  Pac  176. 

9l«    Waaie      FiTpreas  fladlas  aot  appearias 

la  KcorA  on  appeal,  presumption  of  law  Is 
that  court  found  all  matters  of  fact  In  Is- 
sae  necess&ry  to  support  its  Judgment  in 
favor  of  successful  party.  Such  findlngrs 
are  implied,  and  if  evidence  is  insufficient  to 
juatify  court  in  finding:  any  material  or 
necessary  fact,  such  implied  finding  of  fact 
may  be  excepted  in  the  same  manner  and 
vith  same  effect  as  if  it  were  an  express 
flndlng. — ^Blanc  v.  Paymaster  M.  Co.,  96  Cal. 
S24.  S30.   89  Am.  St.  Rep.  149,  30  Pac.  766. 

88.  Saaao— Fladtasa  betas  waived,  all  is- 
sues made  by  pleadings  are  presumed  to 
have  been  found  in  favor  of  successful 
party. — Antonelle  v.  Board  of  New  City  Hall 
Commissioners,  92  Cal.  228,  229,  28  Pac.  270; 
Pacific  I.  Co.  V.  Ross,  131  Cal.  8,  10,  68  Pac. 
•7. 


As  to  waiver  of  fladlasa,  see,  post,   S  634 
and  note. 

matters  ^  'Whea      fladtass 

r« — Issues  Joined  in  probate  pro- 
ceedingrs,  such  as  setting  apart  homestead, 
are  to  be  tried  and  determined  by  the  court 
as  in  civil  cases;  and  upon  trial  by  court, 
without  Jury,  parties  to  proceedingrs  are 
entitled  to  findings  unless  they  are  waived. 
— In  matter  of  Burton,  63  Cal.  36,  37. 

84.  Saase— lasaes  of  faet  artolas  oa  mo- 
ttoa  for  sale  of  real  property  being  tried 
by  probate  court,  findings  of  fact  are 
proper.— Estate  of  Crosby,  66  Cal.  674,  676. 
See  MiUer  v.  Lux.  100  Cal.  609,  613,  36  Pac. 
346.  Ct9. 


86,  Same— -It  has  aever  beea  deflaltely 
deitnaiaed  1^7  aapreme  eoart  that  findings 
Are  necessary  In  all  matters  of  probate 
hevd  before  court  alone. — In  matter  of 
Sanderson,  74  Cal.  199,  201,  16  Pac.  763. 

N.  Same— Same^As  to  eoatest  of  ae- 
«^aat  ef  execatori  In  matter  of  Arguello,  86 
Cal.  151.  162,   24   Pac.    641. 

97.  Same  Saaae^As  to  eoatest  over 
•vier  for  eale  of  real  property i  In  matter 
of  Adams.  128  Cal.  380.  388,  67  Pac.  669, 
^  Pac.  966.  as  to  setting  aside  homestead. 

tK  8amc— Maaaer  la  whleh  accoaat  of 
vxceator  la  asaally  aiade  oatt  and  manner 
in  which  objections  thereto  are  usually 
presented,  do  not  at  all  conduce  to  devel- 
opments of  issues  such  as  arise  upon  plead- 
ing in  civil  action,  and  in  such  proceeding 
It  \t  not  Incumbent  upon  court  to  make 
and   file    express    findings. — ^In    matter    of 


88.  Same— Proceedlas  to  settle  aecouats 
of  exeeatom  is  not  such  proceeding  in 
which  it  is  incumbent  upon  court  to  make 
and  file  express  findings;  still  when  ac- 
count is  assailed  In  any  particular  for  mat- 
ters not  appearing  upon  its  face,  court  may 
properly  express  findings  upon  such  issues, 
and  when  it  does  so  sucYi  findings  become 
part  of  Judgment-roll. — ^Miller  v.  Lux,  100 
Cal.   609.   613.   36   Pac.   346,   369. 

lOOw  Reasoa  for  separately  statlas  flad- 
lass  of  faet  aad  coaelasloas  of  law  is  that 
court  may  examine  facts  found  and  see  that 
they  Justify  conclusions  of  law  and  Judg- 
ment pronounced  on  them. — ^Murphy  v.  Ben- 
nett. 68  Cal.  628,  634,  9  Pac.  738  (dis.  op. 
Thornton,  J.) ;  Savings  &  Im  Soc.  v.  Burnett, 
106   Cal.   614,   639,   33   Pac.   922. 

101.  Reqaestlas  eoart  to  flad  upon  eer- 
tala  Issaea  contended  by  party  to  be  pre- 
sented by  pleadings  and  which  he  deemed 
material,  and  upon  refusal  of  such  request 
by  court  to  take  exception  thereto  and 
have  such  refusal  reviewed  as  error  at  law, 
is  not  practice  recognized  by  our  present 
method  of  procedure.— <HaIght  y^  Tryon, 
112  Cal.  4,  6,  44  Pac.  318. 

As  to  no  reasoa  exlstlav  for  eoart  to  la- 
atmet  Itself  aa  to  proposltloaa  of  law  la 
advaaee  of  Its  declsloa,  see  par.  19,  this 
note. 

As  to  presentlag  fladlags  to  court  and 
reqnestlns  court  to  flad  the  eame  as  facts 
la  the  case,  aot  bela^  proper  practice*  see 

par.    69,  this  note. 

As  to  preseatlas  propoaltlOBM  of  law 
which  are  la  effect  iastmctloas  to  the  court 
In  order  to  have  court  put  Itself  oa  record 
as  to  Its  vie  we,  before  flndlays  are  flled,  be- 
las  properly  refnsed  eoaslderatloa  by  eoart, 
see  par.  60,   this   note. 

102.  RIshte  of  parties— Belus  f«Uy  pro- 
tected by  flndlaffs  of  fact  and  conclusions 
of  law.  it  is  not  error  to  refuse  to  make 
further  findings  and  conclusions. — Good- 
man V.  Malcolm,  9  Kan.  App.  887,  68  Pac 
664. 

108.  Separately  aad  apeclflcally  fladlas 
^•^rhat  coatraet  set  up  la  complalat  ^ras 
suetalaed  by  evidence  necessarily  negatives 
fraud  set  up  as  defense,  and  is  sufficient 
to  sustain  Judgment  without  finding  upon 
question  of  fraud. — Snelgrove  v.  Earl,  17 
Utah  321.  326.  63  Pac.  1017. 

184.     Slirnlas  by  Judso— As  to  vcaerally. 

— A  superior  Judge  who  presides  at  the 
trial  of  an  action  outside  of  his  county  has 
the  power  to  settle  and  sign  the  findings 
in  the  county  of  his  residence,  and  the 
amendment  of  1913  to  section  634  of  the 
Code  of  Civil  Procedure  has  not  changed 
the  rule. — Weinstock-Nichols  Co.  v.  Court- 
ney, 26  Cal.  App.  446,  147  Pac.  218. 

100.  Same — Papers  required  to  be  sigaed 
by  trial  Jadice  are  only  the  findings  of  fact 
and  conclusions  of  law  herein  referred  to. 
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—Hoover   v.   Lester,   16   Cal.  .App.   158,    116       ▼.   Mlna   Rica   Mln.    Co.,   128    Cal.    621,    B22. 


Pac.   882. 

IOC     Same— ^o   Jndpmeiity  ka«  no   elfectt 

but  court  will  sometimes  grlve  It  slgrnifl- 
cance  upon  question  of  his  Intention.— 
O'Brien  v.  O'Brien,  124  Cal.  422,  429,  57 
Pac.    225. 

107.  Special  proceedlnsa. — Above  section 
refers  to  trial  of  civil  actions  and  not  to 
special  proceedings. — ^Lyons  v.  Marcher,  119 
CaL   382,   888,   51   Pac.   559. 

108.  Special  verdict  of  Jvry — Adopted  by 
convt  by  making  order,  upon  hearing  of 
motion  for  Judgment,  "that  judgrment  be  en- 
tered In  accordance  with  verdict  of  Jury 
rendered  herein";  and  all  special  Issues  sub- 
mitted to  Jury,  and  their  answers  or  flnd- 
Ings  thereon,  were  Incorporated  In  Judgment, 
together  with  general  verdict. — ^Morrison  v. 
Stone,  108  Cal.  94,  96,  87  Pac.  142. 

y  109.  When  adopted  by  court,  takes  place 
'«bf  and  Is  equivalent  to  findings  by  court.— 

Morrison  v.   Stone,   103   Cal.   94,   96,   37   Pac. 

142. 

110.  Statcmenta  by  J«dse— Flndlnsa  of 
covrt  la  not  Impaired  by  statement  of  Judge 
at  time  he  announced  his  decision,  where  he 
stated.  In  answer  to  inquiry  by  attorney  of 
defendant  In  reference  to  conflict  of  testi- 
mony, that  he  believed  testimony  of  wit- 
nesses concerning  matter  regarding  Inter- 
view concerning  which  finding  was  made. 
Court  was  not  concluded  by  such  statement 
from  subsequently  making  finding  con- 
trary thereto,  nor  could  Its  findings  be  Im- 
peached by  aflldavlts  of  what  occurred  at 
time  decision  was  announced. — Flsk  v. 
Casey,   119   Cal.   643,   645,   51    Pac.   1077. 

111.  Snlta  In  equity— Coart  may  make 
findings  of  fact  of  Its  own  and  adopt  special 
findings  of  Jury  so  far  as  they  are  not  In- 
consistent with  those  of  court. — Gordon  v. 
Lemp,  7  Idaho  677,  65  Pac.  444. 

112b  Same— Flndlnsa  of  fact  to  support 
tbe  Judgment— -Are  not  necesaary  In  suits 
In  equity. — ^Lyons  v.  Lyons,  18  Cal.  447,  448. 

lis.  Same— General  verdict  of  Jury  In 
not  determinative  of  Isavea  made  by  plead- 
ings In  actions  in  equity,  and  Judgment 
will  be  reversed  if  court  fails  to  find  upon 
such  issues, — Learned  v.  Castle,  67  Cal.  41, 
42,  7  Pac.  84.  See  Warring  v.  Freear,  64  Cal. 
54,  56,  28  Pac.  115;  Stockman  v.  Riverside 
L.  &  I.  Co.,  64  Cal.  57,  58,  28  Pac.  116;  Bell 
v.  Marsh,   80  Cal.  411,  414,  22   Pac.   170. 

114.  Same— Prcevniptlon  In  favor  of  cor* 
rcctneaa  of  flndln^s  does  not  apply  to  a  pro- 
ceeding In  equity  which  was  tried  upon 
complaint,  answer  and  exhibits. — Dewey  v. 
Bowman,  8  Cal.  145,  148. 

lift.  Same.— Special  ngrccment  between 
parties  tbat  general  verdict  sbonld  be  re- 
turned by  Jury  in  equity  case  in  favor  of 
plaintiff  or  defendant,  losing  party  cannot 
thereafter  object  to  such  form  of  ver- 
dict; as  it  disposed  of  all  issues  in  case  and 
was  conclusive  of  whole  case,  further  find- 
ings  of   court   were    unnece^jsaiy. — Johnson 


61  Pac.  76. 

lie.  Same  — Verdict  of  Jury  Ia  c««Ity 
eanac  not  responding  to  all  Isanen,  It  be- 
comes duty  of  court,  If  It  adopts  the  ver- 
dict as  far  as  It  Is  responsive  to  Issues,  to 
proceed  and  find,  upon  evidence  v^hlch  has 
been  given  and  any  other  which  may  be 
offered  by  parties,  as  to  other  Issues  not 
covered  by  verdict. — Warring  v.  Freear,  64 
Cal.  54,  56,  28  Pac.  115.  See  Bates  v.  Gage. 
49  Cal.  126,  128;  Wlngate  v.  Ferris,  50  Cal. 
105,  108. 

IIT.  Supplementary  Proceedtegrn— Pind* 
Inga  of  fact  are  not  necessary  to  be  made 
by  the  court  In  proceedings  In  aid  of  exe- 
cution.— ^Lyons  v.  Marcher,  119  Cal.  882,  383, 
51  Pac.  659. 

118.  Term  of  Judge— Bxplrlagr  before 
dndlngs  lllcd— Bntry  of  Judgment  upon  de- 
cision, being  but  ministerial  act,  could  be 
performed  by  clerk  after  Judge's  term  of 
oflSce  had  expired  with  as  much  effect  as 
before.  There  is  no  provision  In  our 
statute  requiring  any  Judgment  to  be  signed 
by  Judge  and  Judgment  produced  from 
original  records  of  court  in  which  it  was 
rendered  needs  no  signature  or  exemplifi- 
cation.— Crim  V.  Kessing,  89  Cal.  478.  489. 
23  Am.  St.  Rep.  491,  26  Paa  1074;  San  Joa- 
quin L.  &  W.  Co.  V.  West,  99  Cal.  346,  347. 
33    Pac.   928. 

As  to  succeeding  Judge  setting  aside  order 
of  predecessor  wben  not  fllcd  of  record,  nnd 
presumptions  Indnlgcdt  see  I  Kerr's  Cumula- 
tive Current  Code  Annotations,  Code  of  Civil 
Procedure,  fi  1963. 

119.  Same  — Same— i  Judicial  Fewer  of 
Judge  ceases  upon  expiration  of  tenn  of  of- 
fice and  it  Is  not  competent  for  him  there- 
after to  do  any  act  necessary  to  complete 
trial  of  any  cause  which  then  remained  un- 
finished.— Border  v.  Conklln,  98  Cal,  360. 
362.  33  Pac.  211.  See  Mace  v.  0*Rellley,  70 
Cal.  231,  234,  11  Pac.  721;  Connolly  v.  Ash- 
worth,   98  Cal.   205,  206,  33  Pac.   60. 

lao.  Same— Same— Trial  of  cause  by  court 
Is  not  concluded  until  decision  Is  filed  with 
clerk;  and  when  term  of  office  of  Judge  who 
tried  case  expires  before  decision  is  filed, 
fact  that  it  was  signed  by  him  and  ordered 
by  his  successor  in  office  to  be  filed,  and 
was  so  filed,  is  not  sufficient  to  sustain 
Judgment  entered  thereon. — Connolly  v. 
Ashworth,  98  Cal.  205,  206.  33  Pac.  60.  See 
Hastings  v.  Hastings.  31  Cal.  95.  98;  Pol- 
hemus  v.  Carpenter,  42  Cal.  375.  384;  Corn- 
stock  Q.  M.  Co.  V.  Superior  Court,  57  Cal. 
626.  626;  Van  Court  v.  Winterson.  61  Cal. 
616,  616;  Warring  v.  Freear,  64  Cal.  64.  56, 
28  Pac.  116;  Mace  v.  O'Rellley.  70  Cal.  231. 
235,  11  Pac.  721. 

121.  Same— Same— Trial  of  Issues  of  fact 
In    action    Is    not    con&pleted    until    decision 

upon  those  Issues  has  been  given  by  the 
court,  and  this  decision  must  not  only  be 
given  in  writing  but  must  also  be  filed  with 
clerk.  If  not  filed  until  after  expiration  of 
term  of  office,  it  cannot  form  basis  of  Judg- 
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ment. — Broder  ▼.  Conklln,  98  Cal.  S60,  362. 
S3  Pac  Sll.  See  Connolly  v.  Ashworth,  98 
Cal.   SOS,    206,  38  F&a  60. 


«haairlBV  eoBcIasloiui  of  Imyw  by 
iHfcrcfli^  Jadce  froai  one  ^rho  tried  eavsOf 
itee   par.    103,   this  note. 

123.  Umlawtnl  detalnef^-^B*lBdiiiflr«  are 
r«%mlveA  In  an  action  of  unlawful  detainer. 
— L.ee  CYiuck  v.  Quan  Wo  Chonff  A  Co.,  91 
rai.     593,     599,    28    Pac.    46. 

ITW,  "VITrlttea  fladlnss— Dl«b«nneat  of 
fttt^rmcy— Not  required* — Written  flndingrs 
are  not  required  in  a  proceeding:  for  the 
disbarment  of  an  attorney. — ^Matter  of 
Danford,    167   Cal.   425,   430,   108   Pac.   822. 

H.      AMENDMENTS  T<5  FINDINGS. 

t«    additional  flndlass  after  entry   of 
t  beins  laTalld*  see  pars.   2-6,  this 


note- 
As    t»    amendments   s^nerally,    see,   ante, 
{473    and  note. 

134.  Additional  dndlnsa  -~  Immaterial.^ — 
Where  the  judsrment  is  upon  stipulated 
facta,  the  making^  of  additional  flndinffs,  if 
«frroneous,  is  harmless  error,  where  such 
additional  findings  do  not  materially  changre 
the  result,  and  the  stipulated  facts  Justify 
the  Juds^ment  made. — ^Los  Angreles  v.  Los 
Ancles  Farming  A  M.  Co.,  152  Cal.  645,  648, 
:3  Pac  869,  1136. 

Clerical  and  Judicial   errors   distin- 

ked^ — Clerical  misprisions  can  he  cor- 
rected at  any  time  by  order  of  court,  but 
judicial  errors  can  be  remedied  only 
through  motion  for  new  trial,  or  on  ap- 
peal. Clerk  failing:  to  enter  judgment  as  it 
was  pronounced,  court  always  has  power 
to  eorrect  matter  and  order  proper  entry 
to  be  made. — Egran  ▼.  Egran,  90  Cal.  15.  21,  27 
Pac  32. 
See  para  126,  127,  this  note. 

■ 

As  to  Jadicial  errors,  see   par.   184,   this 
note 

laiw    Clerical  errors— ^orreetioa  by  court. 

— Face  of  record  showing  that  error  to  be 
corrected  consists  of  clerical  misprision, 
court  has  always  inherent  power  to  correct 
iu — Fay  ▼.  Stubenrauch,  141  Cal.  678,  676, 
T5   Pac  174. 

See  par.  126,  this  note. 

An  te  clerical  mistake  in  enterinir  Jads- 

ai«mt«  lee  par.   136,   this   note. 

As  te  correction  of  clerical  errors  in 
Isd^meBt  to  confona  to  flndlnss  and  con- 
ctwBlam  cf  inw,  see,  ante,  9  478,  note  Part 
VII. 

127.  Clerk  failing:  to  enter  Judgment  as 
it  was  pronounced,  court  has  power  to  cor- 
rect the  matter  and  order  proper  entry  to 
be  maae.— Egan  v.  Egan,  90  CaL  16,  21,  27 
Pac    32. 


Ceadusions  of  law  upon  facts  found, 
■iax  ^  cbaaged  by  the  court  at  any  time 
before  entry  of  Judgment:  and  such  change 
could  be  made  by  another  Judge  than  one 
who    tried  cause. — Crim  v.  Kessing,  89  Cal. 


478,   489.   23  Am.  St.  Rep.   491.   26  Pac.  1074. 
See  Condee  v.  Barton,  62  Cal.  1,  5,  6. 

120.  Courts  have  power,  at  all  times*  to 
allow  amendments  to  Judgments  for  pur- 
pose of  having  Judgment  as  entered  ex- 
press that  which  was  rendered  so  that  rec- 
ord will  contain  actual  decision  of  court; 
and  such  amendments  can  be  made  after 
expiration  of  six  months  from  entry  of 
Judgment. — Egan  v.  Egan,  90  Cal.  15,  21, 
27  Pac.  22;  San  Joaquin  L.  &  W.  Co.  v.  West, 
99    Cal.    345,    347,    33    Pac.    928. 

As  to  amendments  by  court,  generally, 
see,  ante,   S  473  and  note. 

180.  Court  may  amend  Undlnss  of  fact 
.— Pcndins  motion  for  new  trial  In  case 
where  amendments  are  responsive  to  is- 
sues presented  by  pleadings  and  are  sup- 
ported by  evidence. — Hayes  v.  Lavagnino, 
17  Utah  185.  63  Pac.  1029. 

181.  Court  may  change  or  modify  dnd- 
ings  Before  Judpaent  without  ordering 
new  triaL  Spaulding  v.  Howard,  121  Cal. 
194,  198.  58  Pac.  663.  See  Smith  ▼.  Taylor, 
82  Cal.  588,  544,  23  Pac.  217. 

183.  Final  Judgment  baving  been  en- 
tered—Court has  no  power  to  change  llnd- 
lags  of  fact  in  any  material  respect.  Power 
to  set  aside  Judgment  and  findings  on  va- 
rious grounds  is  provided  by  this  code,  but 
there  is  no  provision  of  law  authorizing  any 
change  in  findings  of  fact  after  entry  of 
final  Judgment  thereon,  while  Judgment  is 
allowed  to  stand. — County  of  Los  Angeles  v. 
Lankershim,  100  Cal.  525,  532,  35  Pac.  153, 
556. 

188.  '  Judgment  entered  by  clerk  —  Not 
being  Judgment  ordered  by  court,  court  not 
only  had  power  to  amend  it  to  make  it 
conform  to  Judgment  and  order  made  and 
rendered,  but  it  was  its  duty  so  to  do. — 
Canadian  &  A.  M.  &  T.  Co.  v.  Clarlta  L.  & 
I.  Co..  140  Cal.  672,  677,  74  Pac.  301. 

184»     Judicial     errors  — Can    be    remedied 

only  through  motion  for  new  trial  or  by 
appeal,  but  there  is  no  question  as  to 
power  of  court  to  amend  its  Judgment  of 
record  to  make  it  conform  to  Judgment  pro- 
nounced by  court — Canadian  &  A.  M.  &  T. 
Co.  V.  Clarita  L.  &  I.  Co.,  140  Cal.  672,  676. 
74  Pac.  301. 

As  to  clerical  and  Judicial  errors  dis- 
tinguished, see   par.   125,  this  note. 

13S.  Mifftake  of  clerks  In  entering 
Judgment  not  authorised  by  decision  of 
court  will  be  error  apparent  upon  face  of 
record,  and  rule  is  universal  that  when  a 
mistake  is  made  in  entry  of  Judgment,  and 
that  fact  is  plainly  apparent  from  entry 
itself,  such  mistake  may  be  rectified  at  any 
time;  and  this  rule  arises  by  reason  of  in- 
herent power  of  the  court  over  its  own 
proceedings. — San  Joaquin  I*  &  W.  Co.  v. 
West.    99    Cal.    345,   347,.  38    Pac.    928. 

An  to  clerical  errors,  see  pars.  126.  127 
this    note. 

186.     Mistake  of  nante  in  findings  and   in 

Judgment     is    mere     clerical     error     which 
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could  properly  be  corrected  by  order,  upon 
court's  attention  being  called  to  It,  at  any 
time  before  appeal  taken,  or  after  case  is 
remanded. — Mitchell  y.  Patterson,  120  Cal. 
286.    287.    52    Pac.    689. 

137.  Order  denying  new  trial— Can  not 
•ffeet  flndlns*. — Findings  being  filed  and 
judgment  en.tered  thereon,  there  is  only  one 
method  by  which  those  findings  can  be 
completely  changed  or  modified— except, 
perhaps,  in  respect  to  mere  clerical  error 
or  misprision — and  that  is  mode  pointed  out 
by  statute  by  granting  of  new  trial.  Until 
findings  are  thus  set  aside,  they  must, 
under  our  present  system,  stand  in  their 
integrity  as  originally  made.  Any  recitals 
in  order  of  court  denying  new  trial  can 
have  no  effect  upon  findings. — ^Hawxhurst 
V.  Rathgeb.  119  Cal.  681,  582.  683,  GS  Am. 
St.  Rep.   142.   51   Pac.  846. 

138.  Rtsht  of  court  to  correct  Its  rec- 
ord so  that  its  Judgment  as  entered  shall 
conform  with  its  Judgment  as  rendered,  is 
unquestioned,  and  its  record,  when  so  cor- 
rected, as  well  as  order  making  correction, 
is  conclusive  upon  any  other  court  in  any 
other  proceeding  in  which  record  is  of- 
fered as  evidence. — Qalvln  v.  Palmer,  134 
Cal.  426,  428,  66  Pac.  572. 

III.     CONSTRUCTION     OF     FINDINGS— A. 

IN  GENERAL. 

189.  Am  to  tfcncraliy. — It  is  not  always 
easy  to  determine  on  which  side  of  the  line 
between  findings  of  fact  and  conclusions 
of  law,  findings  made  upon  issues  raised  by 
the  pleadings  should  be  placed.  The  con- 
clusions reached  frequently  partake  of  the 
nature  of  both  law  and  fact  and*  If  there 
be  any  doubt  as  to  which  class  the  finding 
belongs  the  doubt  should  be  resolved  in 
favor  of  the  Judgment. — Butler  v.  Agnew, 
9  Cal.  App.  327.  830,  99  Pac.  395. 

140.  Ambiguity     and     iiBecrtalnt7« — Any 

uncertainties  or  ambiguities  In  findings 
must  be  construedr  if  possible,  so  as  to 
support  the  Judgment. — Hambright  &  Walsh 
Co.  V.  Provident  Pledge  Corp.,  25  Cal.  App. 
600,   144   Pac.   971. 

141.  Considered  as  m  whole. — Findings 
can  not  be  detached  from  each  other  and 
considered  piecemeal.  They  must  be  con- 
sidered and  construed  as  a  whole,  and  not 
merely  according  to  their  numerical  sub- 
divisions.— Brown  v.  Fuller  &  Co.,  28  Cal. 
App.  676,  153  Pac.  960. 

142.  Constraed  — To  nphold  Jndflrment^ 
Facts  tlint  may  be  Inferred. — ^The  entire  find- 
ings and  conclusions  of  law  are  to  be  con- 
strued to  uphold  the  Judgment,  when,  from 
the  facts  found,  other  facts  may  be  in- 
ferred which  will  support  the  Judgment. — 
Terry  v.  Southwestern  Building  Co.,  —  Cal. 
App.  —  185  Pac.  212.  See  Breese  v.  Brooks, 
97  Cal.  72,  22  L».  R.  A.  257.  31  Pac.  742; 
Pacific  States  Corp.  v.  Arnold,  23  Cal.  App. 
672.    139   Pac.   289. 

148.  Contradictory  flndinsn  -~  Recovery 
grunted    on    connter-clnim    and    cross-com- 


»lnlnt« — In  a  case  In  which  the  defendant 
files  conter-claims  and  a  cross-complaint 
for  various  sums  alleged  to  be  due  to  him 
from  the  plaintiff  and  for  profits,  a  general 
finding  by  the  court  that  the  counter- 
claims and  cross-complaint  are  true,  except 
that  no  profits  accrued  from  the  ranch  op- 
erated by  the  defendant,  and  that  a  less 
sum  was  due  than  the  amount  claimed  by 
defendant  in  his  counter-claims,  the  finding 
must  be  construed  to  mean  that,  while  the 
defendant  was  entitled  to  recover  under 
his  counter-claims  and  cross-complaint,  but 
that  the  amount  which  the  defendant  Is 
entitled  to  recover  is  a  less  amount  than 
the  sum  claimed  by  him;  and  so  construed 
there  is  no  countradlctlon  in  the  finding 
and  no  ambiguity. — Thayer  ▼.  Tyler,  169 
Cal.   671,  147   Pac.   979. 

144.  Fnets  fonnd— Sho^rlnir  oonvemlon  of 
stock  by  defendant  can  not  be  affected  by 
later  finding  that  defendant  did  not  con- 
vert such  stock. — ^Niles  v.  Edwards,  90  Cal. 
10,  18,  27  Pac.  159. 

145.  Finding  nllcgatlona  of  mmm^w^r  tmc 
— ^orm  and  effect  of« — Findings  "that  all 
of  the  denials  and  allegations  contained  in 
the  answer  of  the  defendants  to  said  third 
amended  complaint  are,  and  that  each  of 
them  Is,  supported  by  the  evidence  and 
true,"  is  an  unusual  form  of  expression, 
but  its  meaning  is  clear  and  unequivocal 
and  Is  equivalent  to  a  finding  that  each  al- 
legation of  the  complaint  Is  untrue. — Fritz 
V.  Mills.  170  Cal.  449,  150  Pac.   875. 

146.  A  finding  that  all  of  the  allega- 
tions in  the  answer  are  not  true  is  not  a 
finding  that  all  of  them  are  untrue,  or  that 
any  particular  one  of  them  is  untrue,  as 
such  finding  does  not  negative  the  fact  that 
some  of  them  are  true. — Auerbach  ▼.  Healy. 
174  Cal.  60,  161  Pac.  1157. 

147.  Finding  allcgntlons  of  complaint  true 
—Effect  of. — A  finding  that  the  allegations 
of  fact  in  the  complaint  are  true  is  not  a 
finding  that  any  conclusions  of  law  therein 
are  true. — Postal  Telegraph-Cable  Co.  v. 
City  of  Los  Angeles,  164  Cal.  156,  128  Pac. 
19,   20. 

148.  Finding  of  evidence  and  not  of  factfi 
^Effect  of. — ^Where  a  finding  is  of  the  evi- 
dence and  not  of  the  fact  in  issue,  it  will 
not  aid  the  Judgment  unless  the  evidentiary 
facts  thus  determined  carry  with  them  by 
necessary  implication  the  ultimate  fact 
which  should  have  been  determined. — 
Nichols  V.  Wolf,  27  Cal.  App.  1,  148  Pac.  799. 

149.  Findings^  Arc  but  Incidental  to 
Judgment. — Findings  come  after  case  has 
been  tried,  considered,  and  determined,  and 
after  character  of  Judgment — whether  it 
Is  right  or  wrong — has  been  fixed.  They 
are  merely  incidental  to  main  thing — the 
Judgment;  and  to  test  their  sufficiency  by 
standard  which  exacts  extreme  of  accu- 
rate statement  In  minute  detail  is  to  put 
instrument  In  place  of  principal. — Millard 
V.  Supreme  Council  of  A.  L.  of  H.,  81  Cal. 
340,   842,    22    Pac.    864. 
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-~Are  to  be  read  aad  eoMildered 

%  and  liberally  construed  in  sup- 
port of  judgment,  and,  if  possible,  are  to 
be  reconciled  so  as  to  prevent  any  conflict 
upon  material  points. — People's  Home  Sav. 
Bank  v.  Rlckard,  189  Cal.  285,  891,  73  Pac 
SSS.  See  Ames  v.  San  Dieso,  101  Cal. 
8f0,  39S,  85  Pac.  1005;  Murray  ▼.  Tulare 
Irr.  Co.,  120  Cal.  811.  815,  49  Pac.  568,  58 
Pac.  58C;  Mitchell  v.  Hutchinson,  142  CaL 
m.  409.  78  Pac  65. 


ISL.    SaBie— €aa    not    be    altosether    de- 

taebcd  from  each  other  and  considered 
piecemeal.  If  particular  finding:  be  doubt- 
fnl  or  obscure,  reference  may  be  had  to 
context  for  purpose  of  ascertaining  true 
meaning. — ^Mott  T.  Swinff,  90  Cal.  281,  235, 
17  Pac  194. 


— l¥1ileh  are  la  part  probatlTe 
IsHb,  and  in  part  ultimate  facts,  and  con- 
clnsioas  which  are  in  part  more  flndinffs 
of  ultimate  facts  than  conclusions  of  law, 
Bisy  all  be  looked  to  in  determiningr 
vliether  they  are  supported  by  sufficient 
erldence,  and  are  sufficiently  responsive  to 
issues  made  by  pleading  to  support  judg- 
ment— ^Mason  v.  Lievre,  145  CaL  514,  623, 
78  Pac   1040. 

10.  FtaidtaKa  of  faet^-Are  like  special 
iodic  la  of  Smrj,  they  must  be  taken  in  con- 
nection with  pleading  to  support  Judg- 
ment, and  when  language  of  finding  is 
eanlTocal,  construction  which  accords  with 
pieadings  and  supports  judgment  should  be 
sdopted. — Kennedy  A  S.  L.  Co.  v.  S.  S.  Const. 
Co^  121  CaL  584,  586,  56  Pac.  457. 

184.  gaic  BUomld  receive  umtik.  com- 
rtimcUom  as  will  «phold,  rather  than  de- 
feat, the  Judgment,  and  it  has  been  held 
that  when,  from  facts  found  by  court,  other 
facta  may  be  inferred  which  will  support 
judgment,  such  inference  will  be  deemed 
to  have  been  made  by  trial  court. — Breeze 
V.  Brooks,  97  Cal.  72,  77.  31  Pac.  742,  22 
Ll  R.  A.  256;  Warren  v.  Hopkins,  110  CaL 
S06,  518,  42  Pac.  986;  Gould  v.  Eaton.  Ill 
CaL  689,  644,  52  Am.  St.  Rep.  201.  44  Pac. 
319;  Perkins  v.  West  Coast  L.  Co.,  129  CaL 
427.  429.  62  Pac.  67.  Krasky  v.  Wollpert, 
134  CaL  888,  342.  66  Pac.  309;  De  Haven  v. 
Berendes.  135  CaL  178,  180.  67  Pac.  786; 
People's  Home  Sav.  Bank  v.  Rickard,  139 
CaL  285.  291.  78  Pac.  868:  Paine  v.  San 
Bernardino  V.  T.  Co.,  143  CaL  664.  666.  77 
Pac.  659. 

ISSb    <<FlBdlBgs  of  fact** — <<Conclnsioas  of 
law**— /<BclatiTity    of    deslgBation." — As    to 

natters  designated   "findings   of   fact*'   and 

'^conclusions  of  law."  in  one     connection  a 

word  or  a  phrase   may   stand    for   a    fact. 

while  la  another  the  same  word  or  phrase 

*^T  designate  a  conclusion  of  law. — ^Lynip 

'V-  A'taras  School  District.  24  CaL  App.  426. 

4U.  141  Pac  886.  following  doctrine  in  Hill 

▼  FlolRan.  77  CaL  267,  11  Am.  St.  Rep.  279, 

M  P*c.  494. 

U4.    "That  the  assignment  and   delivery 
^  the  contract  was  a  mortgage  and  not  a 


pledge'*,  although  stated  as  a  finding  of  fact, 
was  held,  in  view  of  the  other  facts  ad- 
mitted and  found,  to  be  a  mere  conclusion 
of  law. — Gay  v.  Moss,   84  CaL  126. 

167.  "That  there  is  now  due,  owing  and 
unpaid  to  plaintiff  from  defendant  on  ac- 
count of  the  money  loaned  and  advanced 
by  him  to  A  as  aforesaid  the  sum  of"  a 
named  amount,  considered  in  the  light  of 
the  averments  of  the  complaint  and  the 
other  findings,  it  was  held  that  this  so- 
called  findings  must  be  treated  as  a  con- 
clusion of  law. — Lynip  v.  Alturas  School 
District,  24  Cal.  App.  426,  436,  141  Pac.  836. 

108.  General  finding  ^  That  plaint IfTs 
have  failed  to  make  ont  cauiie  is  sufllcient 
foundation  for  decree  dismissing  action. — 
Noyes  v.  King  County,  18  Wash.  417,  61 
Pac.  1062. 


IBB,  Indebtednees  Finding  of  Includes 
non-payment. — Finding  that  defendant  was 
indebted  to  plaintiff  in  certain  sum  is  find- 
ing of  fact,  and  includes  finding  that  it  was 
unpaid,  and  is  sufficient  to  support  Judg- 
ment for  amount. — Ramsey  v.  Johnson,  7 
Wyo.   892,   52    Pac.    1084. 


IdO.  Itangnage  of  findings  gkonld  not 
be  strained  by  conrt  to  make  out  case  of 
confiict,  finding  should  be  reconciled  if  it 
can  possibly  be  done. — ^Heaton  Hobson  A. 
L.  OflSces  V.  Arper,  146  CaL  282,  286.  78  Pac. 
721.  See  Alhambra  A.  W.  Co.  v.  Richardson. 
72  Cal.  598,  606,  14  Pac.  879;  Schults  v.  Mc- 
Lean, 93  CaL  329.  348.  28  Pac.  1063. 

m.     Itil>eml  eonstmction  to  be  given  to. 

—The  findings  made  by  the  trial  court  must 
be  given  a  liberal  construction  in  support 
of  the  Judgment,  and  are,  if  possible,  to  be 
reconciled  so  as  to  prevent  any  conflict  upon 
material  points. — Price  v.  Occidental  Life 
Ins.  Co.,  49  CaL  Dec.  536,  147  Pac.  1176. 

163.  Province  of  trial  conrt— lo  to  make 
any  inference  of  fact  which  may  be  drawn 
from  evidence  before  it.  or  from  facts  found 
by  it.  and  if  from  facts  which  it  has  found 
Other  facts  may  be  inferred  which  will  sup- 
port Judgment,  it  will  be  presumed  that 
'trial  court  made  such  inlFerences.  If  difTer- 
ent  inferences  may  be  drawn  from  those 
facts,  supreme  court  will  not,  upon  appeal 
from  Judgment,  draw  an  inference  con- 
trary to  that  drawn  by  trial  court,  or  which 
will  have  effect  to  defeat  Judgment  of  that 
court. — Paine  v.  San  Bernardino  V.  T.  Co., 
143  CaL  664.  666,  77  Pac.  669.  See  Breeze  v. 
Brooks.  97  Cal.  72,  77.  22  L.  R.  A.  266.  31 
Pac.  742;  Gould  v.  Eaton,  111  CaL  639.  644. 
62  Am*  St.  Rep.  201,  44  Pac.  319;  Krasky  v. 
Wollpert.  134  CaL  838,  342,  66  Pac.  309; 
People's  Home  Sav.  Bank  v.  Rickard.  139 
CaL  286.  291,  73  Pac.  858. 

168.     Uncertain  flndingo— Constmction  of« 

— An  uncertain  finding  on  the  question  of 
payment  must  be  construed  so  as  to  sup- 
port the  Judgment  rather  than  to  defeat  it. 
— ^Harlan  v.  Lambert,  19  CaL  App.  349,  125 
Pac  1079. 
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IV.  CONSTRUCTION  OF  FINDINGS— B.  XJIr- 
TIMATE    AND    PROBATIVE    FACTS 

IN  FINDINGS— EFFfiCT   OF. 

194.  FliidlBV  Ui  MifllcleBt  where  probatlTe 
itmctm  are  found  and  court  can  declare  that 
the  ultimate  facts  necessarily  result  from 
facts  which  are  found. — ^Mott  v.  Ewingr.  90 
Cal.  231,  235,  27  Pac.  194;  Murdock  v.  Clarke, 
90  Cal.  427.  485,  27  Pac.  275. 

IttS.  Flndlnar  of  eTtdence  and  not  of  tmeim 
In  limne— Effect  of. — Where  a  finding  Is  of 
the  evidence  and  not  of  the  fact  in  Issue,  it 
will  not  aid  the  Judgment  unless  the  evi- 
dentiary facts  thus  determined  carry  with 
them  by  necessary  implication  the  ultimate 
fact  which  should  have  been  determined.— 
Nichols  V.  Wolf,  27  Cal.  App.  1,  148  Pac.  799. 

106.  Finding  of  pnrtleular  facta— Relied 
upon  as  a  sabatltate  for  the  altlmate  fact 

alleged,  must  be  inconsistent  with  the  fact 
which  they  tend  to  negrative,  and  every  par- 
ticular fact  necessary  to  constitute  this 
negation  must  be  stated  in  the  flnding.— 
Kusel  V.  Kusel,  147  Cal.  56,  81  Pac.  297. 

167.  Finding  tbat  *<«a1ea  were  not  re- 
•elnded"  is  ultimate  finding  depending  upon 
probative  facts,  and  finding  that  "no  lien 
existed"  is  also  such  ultimate  finding,  and 
we  fail  to  see  why  finding  "that  plaintiff 
had  prescriptive  right"  is  not  ultimate  find- 
ing In  fact.  It  depends  upon  certain  proba- 
tive facts,  which  in  their  turn  depend  upon 
evidence. — ^Weidenmueller  v.  Stearns  Han- 
chos  Co.,  128  Cal.  623,  626,  61  Pac.  874. 

Aa  to  ultlntate  la  sale  and  delivery,  see 

par.  178,  this  note. 

168.  Ftadlavs  of  probative  facta— Can  be 
aaed  to  overconte  an  express  fladlBS  of  tbe 
vltlmate  facts  only  where  the  probative  facts 
are  inconsistent  with  the  ultimate  facts 
found,  or  where  it  appears  that  the  trial 
court  made  the  alleged  finding  of  the  ulti- 
mate fact  simply  as  a  conclusion  from  the 
particular  facts  found. — Estate  of  Hill,  167 
Cal.  59,  188  Pac.  690. 

Aa  to  altlmate   and   probative   facta,  see 

pars.  180-184,  this  note. 

169.  Where  the  'trial  court  makes  both 
probative  and  ultimate  findings  and  the  one 
set  is  inconsistent  with  the  other,  the 
former  will  not,  in  general,  control,  limit, 
or  modify  the  latter. — iBreeze  v.  Interna- 
tional Banking  Corporation. — 25  Cal.  App. 
437,  143  Pac.  1066. 

170.  It  is  only  in  those  cases  where  it 
clearly  appears  that  the  ultimate  fact  found 
is  based  upon  and  educed  from  findings  of 
probative  facts  and  it  is  plain  that  the  lat- 
ter do  not  Justify  or  support  the  ultimate 
fact  found,  that  the  findings  of  probative 
facts  will  control  that  of  the  ultimate  fact 
and   rob   the  Judgment   of   support. — Breeze 

V.  International  Banking  Corporation,  25 
Cal.  App.  437,  143  Pac.  1066. 

171.  Findings  in  an  action  to  recover  the 
rental  of  certain  mules  and  wagons  for  a 


designated  month,  that  the  rental  due  for 
such  month  was  as  stated  in  the  answer,  and 
that  the  money  due  for  the  use  of  said 
property  should  be  paid  on  the  tenth  of  each 
month  for  the  preceding  month,  or  as  soon 
after  the  tenth  as  the  money  was  received 
by  the  defendants,  and  that  the  defendants 
between  the  first  and  the  tenth  of  the  month 
received  a  payment  of  approximately  four 
hundred  and  fifty  dollars,  and  on  or  about 
the  nineteenth,  five  hundred  dollars,  are 
sufllclent  to  establish  both  the  amount  of 
the  indebtedness  included  in  the  Judgment 
and  the  fact  that  it  was  due  and  payable  at 
the  time  of  the  commencement  of  the  action, 
the  seventeenth.— Calkins  y.  Berliner,  26 
Cal.  App.  601,  147  Pac.  985. 

172.  Fladins*  abould  be  statementa  of 
ultimate  facts  in  controversy,  not  of  proba- 
tive facts  or  mere  conclusions  of  law. — 
Murphy  v.  Bennett,  68  Cal.  528,  580,  9  Pac. 
788. 

173.  Findings  should  be  statements  only 
of  ultimate  facts  in  controversy  and  not  of 
probative  facts,  though  findings  of  proba- 
tive facts  were  ultimate  facts  necessarily 
resulted  from  them'  have  been  held  suffi- 
cient.— Southern  Pac.  R.  Co.  v.  Whitaker, 
109  Cai.  268,  274,  41  Pac.  1083. 

174.  Preavmptlon  on  appeal— la  in  favor 
of  ultimate  fact  declared   In   findlnsa*    but 

when  it  appears  that  there  was  material 
confiict  in  evidence  in  court  below  as  to 
probative  facts  essential  to  be  found  to  sup- 
port ultimate  fact,  further  presumption  ob- 
tains that  such  confiict  was  resolved  by 
lower  court  in  such  manner  as  to  sustain 
general  finding. — Ballard  v.  Nye,  188  Cal. 
588,  593,  72  Pac.  156. 

175.  Probative  facts  belns  found-— Court 
can  declare  vltlmate  facts  that  necessarily 
result  from  facts  which  are  found. — Alham- 
bra  A.  W.  Co.  v.  Richardson,  72  Cal.  598, 
601,  14  Pac.  379. 

As  to  flndlns  of  probative  facta*  see  pars. 
168-171,  this  note. 

176.  Probative  facts  only  being  found, 
yet  if  ultimate  fact  fiows  as  necessary  con- 
clusion therefrom,  findings  are  sufl[lcient.-« 
Bull  V.  Bray,  89  Cal.  286,  288,  18  I*  R.  A. 
576,  26  Pac.  873;  In  matter   of  Benton,   181 

Cal.  472,  476,  63  Pac.  775. 

I 

177.  Same— 1^111  not*  In  ffencralt  control, 
limit,    or   modify   flndinir   of  ultimate    fact, 

and  although  finding  of  probative  fact  from 
which  ultimate  fact  conclusively  follows  is 
sufficient,  yet  when  ultimate  fact  (issuable 
fact)  is  found,  no  finding  of  probative  facts 
which  may  tend  to  establish  that  ultimate 
fact  was  found  against  evidence,  can  over- 
come principal  finding.  In  such  case  only 
remedy  is  to  move  for  a  new  trial. — Sharp 
V.  Bowie,  142  Cal.  462,  469,  76  Pac.  62.  See 
Smith  V.  Acker,  52  Cal.  217.  219;  Gill  v. 
Driver,  90  Cal.  72,  74,  27  Pac.  64;  Perry  v. 
Quackenbush,  105  Cal.  299,  305,  38  Pac.  740. 
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ITS.     BwJm  •■€  delivery— Ultimate   faet. — 

An  averment  of  sale  and  delivery  held  to  be 
an  averment  of  an  ultimate  fact  and  not  a 
condualon  of  law;  althougrh,  as  in  the  case 
of  averments  of  ownership,  it  may  be  other- 
viie  sometimes,  accordingr  to  circumstances. 
—Napa  Valley  Packingr  Co.  v.  San  Francisco 
Relief  &  Red  Cross  Funds,  16  Cal.  App.  470, 
118  Pac.  469. 
See  pax.  167,  this  note. 

As  to  vltlauite  faets»  see  pars.  180-184, 
this  note. 

17».  Tvlal  eourt^^Im  to  Had  facts,  not  evt- 
deace  of  tmetm* — Supreme  court  is  not  com- 
petent to  deduce  conclusions  of  facts  from 
evidence ;  to  do  that  would  be  the  assump- 
tion of  original  Jurisdiction  committed  by 
constitution  to  superior  court  and  denied  by 
same  instrument  to  supreme  court. — Mc- 
Donald T.  Burton,  68  Cal.  445,  454,  9  Pac. 
714. 

Ultlaiate    and    probative    facts  — la 

^ flndins  of  an  ultimate  fact  in 

support  of  the  judgment  prevails  notwith- 
standing a  finding  of  probative  or  eviden- 
tiary facts  which  tend  to  show  that  the  ul- 
timate fact  was  found  against  the  evidence. 
— Forsythe  v.  Los  Angeles  R.  Co.,  149  Cal. 
575,  87   Pac  24. 


As  to  dfeclarlnir  ultimate  facts  from 
latlTO  facta  found,  see  pars.  175,   176,   this 
note. 

181.  Findings  of  probative  facts  will  not 
invalidate  the  finding  of  an  ultimate  fact 
unless  the  latter  is  based  on  the  former, 
and  is  entirely  overcome  thereby,  and  un- 
less, also,  it  appears  that  the  findings  of 
probative  facts  dispose  of  all  the  facts  in- 
volved in  the  pleadings,  and  that  the  facts 
found  constitute  all  the  facts  in  the  case. — 
Forsythe  v.  Lros  Angeles  R.  Co.,  149  Cal.  575, 
87  Pac.  24. 

182.  Where  the  Judgment  for  defendant 
is  based  upon  clear  and  specific  findings  of 
animate  facts,  it  is  immaterial  that  the  evi- 
dence is  insufadent  to  sustain  certain  find- 
ingft  of  probative  facts,  where  such  findings, 
if  In  plaintifTs  favor,  are  of  such  a  nature 
that  they  could  not  afTect  the  findings  of 
ttltbnate  facts  in  support  of  the  Judgment. 
— ^Zihn  V.  Zihn,  168  Cal.  410,  95  Pac.  868. 

183.    An  ultimate  finding  of  fact,  which  is 

drawn  as  a  conclusion  from  the  probative 

farts  previously  found,  can  not  stand  if  the 

specific  facts  upon  which  it  is  based  do  not 

support  it — ^KcKay  v.  Qesford,  163  Cal.  243. 

124  Pac.  1016. 

184.  Where  the  findings  made  cover  the 
sUimate  facts  proposed  by  the  pleadings 
SBd  counter-claim,  the  defendant  can  not 
<^ompUin  that  they  are  Inconsistent  because 
they  fail  to  find  upon  certain  Issues  pre- 
sented by  the  counter-claim  as  to  the  whole- 
tale  price  agreed  upon. — ^Wagner  v.  El  Cen- 
tro  Seed  &  N.  Co..  17  Cal;  App.  388,  119  Pac. 
952. 


V.     FAILURE    TO    FIND    UPON    CERTAIN 
ISSUES— A.    IN  GENERAL. 

185.  Alllrmatlve  flBdins  In  plaintlir** 
eansc^-Wbich  Is  wholly  Ineonalatent  with 
truth  of  defendant's  case,  having  been  made 
by  court,  failing  to  make  finding  on  defend- 
ant's case  is  not  error. — Snelgrove  v.  Earl, 
17  Utah  321,  58  Pac.  1017. 

186.  Annonnctng  condnalona  orally  from 
beach. — Although  the  Judge  announces  or- 
ally from  the  bench  his  conclusion  as  to 
the  questions  of  use  and  necessity  in  con- 
demnation proceedings,  this  is  in  no  legal 
sense  equivalent  to  findings  which  the  law 
requires  him  to  make  and  which  are  not 
made  until  after  the  Jury  has  rendered 
their  verdict. — San  Joaquin  &  Kings  River 
Canal  &  Irr.  Co.  v.  Stevinson,  30  Cal.  App. 
405.  158  Pac.  768. 

187.  Cause  betas  beard  on  Judyment- 
roll«  it  will  not  be  presumed  against  cor- 
rectness of  Judgment  that  there  was  evi- 
dence upon  point  in  respect  to  which  there 
is  no  finding. — Eva  v.  Symons,  145  Cal.  202, 
205,  78  Pac.  648. 

188.  Facts  essential  to  recovery—Effect 
of  omUalons  In  flndtn^s. — Failure  to  find 
from  evidence  the  fact  declared  essential 
to  recovery  by  decision  of  supreme  court  in 
former  appeal  of  same  case,  as  well  as  its 
own  construction  of  findings,  which  it  has 
made  by  rendering  Judgment  thereon  in 
favor  of  defendants,  must  be  regarded  as 
its  own  conclusion  that  evidence  was  in- 
sufficient to  Justify  such  findings  as,  under 
former  opinion  of  supreme  court,  would  au- 
thorize decision  in  favor  of  plaintiff. — 
Breeze  v.  Brooks,  97  Cal.  72,  77,  22  L.  R.  A. 
256,  31  Pac.  742. 

189.  Failure  to  flnd— Jndgntent  reverii^d. 
when. — A  Judgment  will  not  be  reversed  for 
want  of  a  finding  unless  it  appears  there 
was  evidence  or  lack  of  evidence  which  re- 
quired the  court  to  make  a  finding  in  favor 
of  the  appellant. — Terry  v.  Southwestern 
Building  Co.,  43  Cal.  App.  366.  185  Pac.  212. 
following  Winslow  v.  Gohransen,  88  Cal. 
450,  26  Pac.  504,  and  Bliss  v.  Sneath,  119  Cal. 
526,  529,  51  Pac.  848. 

190.  The  failure  to  make  findings  on  cer- 
tain Issues  is  not  a  ground  for  reversal 
where  they  are  not  material. — Sharp  v.  Pit- 
man. 166  Cal.  501,  137  Pac.  234. 

191.  Same -« On    an    Intmaterlal    Isaac. — 

Where,  in  an  action  to  quiet  title  to  land, 
the  plaintiff  disclaimed  any  interest  in  de- 
fendant's land,  and  defendant,  by  cross- 
complaint,  set  up  that  plaintiff  owned  an 
easement  over  his  land,  the  failure  of  the 
court  to  find  upon  the  issue  thus  made  is 
not  prejudicial  to  the  defendant,  and  is  not 
ground  for  a  new  trial  upon  his  motion. — 
Pinheiro  v.  Bettencourt,  17  Cal.  App.  119, 
118  Pac.  941. 

192.  Same— On  necessary  points. — Where 
in  an  action  for  the  reasonable  value  of 
services  rendered  the  findings  were  not 
waived,  it  would,  of  course,  follow,  in  order 
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to  support  the  Judgrment,  that  it  should  be 
found  by  the  court  that  the  money  had  not 
been  paid. — ^Harlan  T.  Liainbert,  19  CaL  App. 
349,  12S  Pac.  1079. 

19S.  In  an  action  to  recover  the  reason- 
able value  of  services  rendered  the  defend- 
ant at  his  special  instance  and  request, 
where  the  court  failed  to  find  directly  the 
non-payment  of  the  sum  sued  upon,  but 
where  It  did  find  that  the  services  rendered 
were  worth  a  certain  amount  and  that  a 
less  amount  had  been  paid  thereon,  this  was 
held  sufficient  to  constitute  the  flndingr  of 
the  non-payment  of  the  difference,  particu- 
larly where  the  court  in  its  conclusion  of 
law  stated  that  the  plaintiff  was  entitled 
to  a  Judgrment  for  the  difference  between 
the  amount  of  the  services  and  the  amount 
which  was  found  to  have  been  paid  thereon. 
— Harlan  v.  Liambert,  19  Cal.  App.  849,  126 
Pac.  1079. 

194.  The  issue  raised  by  the  pleadings 
as  to  the  amount  of  the  damagre  so  suffered 
by  the  plaintiffs  was  material,  and  the  fail- 
ure to  find  thereon  rendered  the  decision  one 
"against  law." — Knoch  v.  Haislip,  168  Cal. 
146,  124  Pac  998. 


IM.     Faltarc  to  make  speelal  flndtesa. — 

In  an  action  for  goods  sold  and  delivered, 
where  there  was  a  general  finding  follow- 
ing the  language  of  the  complaint  that  the 
amount  claimed  fell  due  prior  to  the  com- 
mencement of  the  action,  it  is  held  that  the 
defendant  can  not  complain  that  the  court 
failed  to  find  specially  as  to  the  exact  date 
such  amount  fell  due. — Warner  v.  El  Centro 
Seed  &  N.  Co.,  17  Cal.  App.  887,  888.  119  Pac. 
952. 

196.  FlndlBK  of  faet  Implied  hr  law,  not 

necessary. — Pinheiro  v.  Bettencourt,  17  Cal. 
App.  120,  118  Pac.  941. 

197.  PlBdlnsa  mast  be  onfflelent  to  sup- 
port Jndpment,  and  must  contain  nothing 
inconsistent  with  it,  but  failure  to  find  upon 
some  issue,  finding  upon  which  would 
merely  have  effect  of  invalidating  Judgment, 
will  not  be  held  ground  for  reversal,  unless 
It  is  shown  by  statement  or  bill  of  excep- 
tions that  evidence  was  submitted  in  rela- 
tion to  such  issue. — Himmelman  v.  Henry, 
84  Cal.  104,  106.  28  Pac.  1098;  Klokke  v.  Es- 
cailler,  124  Cal.  297,  300,  56  Pac.  1118. 

198.  Immaterial  tasnc— Faillnar  to  make 
aa  express  flndlns  on  issue  of  value  and 
damage  is  not  erroneous  in  action  for  con- 
version where  effect  of  finding  made  is  that 
there  was  no  damage,  for  value  of  goods  is 
of  no  consequence. — DIefendorff  v.  Hopkins, 
96  Cal.  843,  347.  30  Pac.  549,  see  28  Pac.  265. 

199.  Failure  to  pass  upon  an  issue  which 
has  become  immaterial  is  not  error,  or  at 
least  is  not  a  prejudicial  error. — Diefendorff 
v.  Hopkins,  95  Cal.  343,  347,  30  Pac.  549. 
See  28  Pac.  66;  McCourtney  v.  Fortune,  57 
Cal.  617,  619;  Dyer  v.  Brogan,  70  Cal.  136, 
139,  11  Pac.  589;  Malone  v.  County  of  Del 
Norte.  77  Cal.  217,  218,  19  Pac.  422;  Brison  v. 
Brison,  90  Cal.  328,  329,  27  Pac.  186. 


Immaterlia     •mlnUom     ta 

Where  the  Judgment  rendered  la  fally  sus- 
tained by  the  findings  made,  the  failure  of 
the  court  to  find  upon  other  issues  presented 
is  immaterial  where  a  finding  thereon  in  ap- 
pellant's favor  would  not  have  Justified  a 
different  Judgment. — ^Fogg  v.  Perrte  Irr.  Co., 
164  Cal.  219,  97  Pac.  816. 

901.  Judgment— W^IU  mat  ke  revened  for 
wamt  of  flndlag  upon  particular  issue  where 
it  is  apparent  that  omission  in  no  way  prej- 
udiced appellant.— Qregory  y.  Oregory,  102 
CaL  60,  62,  86  Pac.  864. 

308,  Pvrpose  of  atatnte— la  mot  to  give 
party  dmbloms  advantage  of  having  right  to 
finding  upon  every  specific  issue  in  each 
case  in  order  that  he  may  plead  it  as  res 
adjudlcata  in  some  possible  future  con- 
troversy where  it  may  become  material, 
although  it  is  not  so  with  regard  to  matter 
being  litigated. — Diefendorff  v.  Hopkins,  95 
Cal.  843,  348,  30  Pac.  549.    See  28  Pac.  265. 

208.  Speelal  llndlnga— On  Isawea  raised  by 
eroas-eomplalnt  and  answer  are  not  neces- 
sary in  action  for  recovery* of  money  and 
where  verdict  of  Jury  covered  all  issues 
presented  by  pleadings. — ^Hunt  v.  Elliott,  77 
Cal.  588,  590,  20  Pac.  132. 

204.  Statement  of  new  matter  In  answer 
— Constltntlng     alleged     connter-elaim      is 

deemed  denied  by  plaintiff,  and  burden  is 
therefore  on  defendant  to  prove  such  affirm- 
ative matter.  Such  defendant,  on  appeal 
taken  by  himself  as  losing  party,  is  not 
prejudiced  by  failure  of  lower  court  to 
make  findings,  in  his  behalf  upon  such  new 
matter,  unless  such  findings  would  counter- 
vail other  findings  in  favor  of  plaintiff:  and 
as  error  in  court  below  is  not  to  be  pre- 
sumed, but  must  be  shown  by  appellant,  if 
omitted  findings  must  have  been  adverse  to 
appellant,  their  omission  is  not  error  suffi- 
cient to  authorize  reversaL — Reed  v.  John- 
son, 127  Cal.  538,  641,  59  Pac.  986. 

20ft.  Statute  of  limitations  —  Raised  by 
answer. — Failure  to  find  upon  issue  of  stat- 
ute of  limitations  raised  by  answer,  when 
it  does  not  appear  that  defense  was  claimed 
in  court  below,  will  not  be  held  to  be  error. 
It  will  be  assumed  on  appeal  that  such  de- 
fense was  not  made  in  court  below  as  it  is 
assumed  that  no  evidence  was  offered  upon 
any  other  issue  on  which  no  finding  is  made. 
—Bliss  V.  Sneath,  119  Cal.  526,  529,  51  Pac. 
848. 

VI.     FAILURE   TO    FIND    UPON    CERTAIN 

ISSUES — B.    EVIDENCE  ON  ISSUE 

NECESSARY. 
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Absence  of  contest  of  Issue. — ^While 
there  were  allegations  of  fraud  in  the  com- 
plaint, and  denials  thereof  in  the  answer, 
no  evidence  thereon  was  introduced,  and 
the  court  made  no  finding  upon  the  subject, 
this  did  not  constitute  error. — Kern  River 
Co.  V.  Los  Angeles  County,  164  Cal.  761,  130 
Pac.  714.  715. 

207.     Absence    of    Issue. — Where    there    is 
no  issue  made  by  the  pleadings  on  a  ques- 
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tloB  of  indebtedness.  It  was  not  error  to 
omit  a  flndinff  thereon. — ^Youngrer  T.  Moore, 
m  C^  776,   leS  Pac  221. 


N— PlaiBtlflHi  ATerBieBts  adnait- 
ic4  ky  defeBdaats* — ^Where,  in  an  action 
to  quiet  title  to  land,  the  ownership  of  the 
land,  elalmed  by  the  plaintiff,  was  admitted 
by  the  defendant,  except  as  to  a  right  of 
wtf,  as  to  'Which  a  finding  was  made,  no 
Istue  was  raised  as  to  such  ownership,  and 
DO  Undins  'was  necessary. — Finheiro  y.  Bet- 
teacourt.   17   Cal.  App.  119,  118  Pac.  941. 


2M.  Kaets  to  lasae  eoastltvtliis  a  de- 
t«Me  to  an  action,  failure  to  find  upon  will 
Dot  justify  a  reyersal  unless  it  is  shown 
that  there  'was  evidence  given  from  which 
rach  facta  could  be  found. — Callahan  v. 
James,  141  Cal.  291,  294.  74  Pac.  863.  See 
Hiounelman  v.  Henry,  84  Cal.  104,  105,  23 
Pae.  109S;  Gregory  v.  Gregory,  102  Cal.  50, 
Si,  H  Pac.  304;  Kaiser  v.  Dalto,  140  Cal. 
1(7.  170.  7S  Pac.  828. 

21ft.     Fatlwre  to  flmd  apon  lasae  mot  made. 

—Where,  in  an  action  to  quiet  title  to  land, 
the  defendant,  by  cross-complaint,  averred 
that  they  had  a  right  of  way  over  their  own 
land,  and  such  averment  was  not  denied  by 
plaintiff,  no  Issue  was  raised,  and  no  finding 
thereon  'was  necessary. — Pinhelro  v.  Betten- 
tonrt,  17  Cal.  App.  119,  118  Pac.  941. 

As  to  fallare  to  dad  upon  Issues  not 
rstsrd  ky  tke  evidence  and  estoppel*  see, 
ante,  i  •07,  note  pars.  — ,  — ^. 

Sll.     Ftedlns    and    Jndsment    npon    kisne 

mat.  raised.  Invalid. — A  finding  and  a  judg- 
ment baaed  upon  a  supposed  breach  of  con- 
tract, not  attempted  to  be  alleged  in  the 
complaint,  are  erroneous  and  invalid. — Ly- 
den  V.  Spohn-Patrick  Co.,  156  Cal.  181,  100 
Fac  230. 


not  raised  by  evidenced — ^Direct 
evidence  not  being  Introduced  upon  any  is- 
sae,  findings  should  be  against  party  who 
had  burden  of  proof. — People  ez  rel.  Love 
V.  Center,  66  Cal.  651,  664,  5  Pac.  268,  6  Pac. 
481;  Demartin  v.  Demartin,  85  Cal.  71,  76,  24 
594. 
As  to  effect  of  faUnre  to  And  where  no 
^ace  npoa  the  Issue  appears  In  the  ree- 
see,  ante,  note  to  i  63  C.  C.  P.  part. 
213.    Appellant    from    Judgment    can    not 
comnlain    that    court    failed    to    find    upon 
some    issue    tendered    by    him,    unless    he 
brings  up  evidence  and  thereby  shows  that 
he  litigated  that   Issue  in   trial   and  intro- 
dared   evidence    upon    issue    which    would 
have  justified  ruling  in  his  favor.     One  rea- 
son for  this  rule  Is  that,  since  he  had  afldrm- 
aiive  upon  that  issue,  if  he  introduced  no 
evidence,   finding    would    necessarily    have 
beta  against  him,  and  therefore  he  Is  not 
tejored  bf  failure  of  court  to  make  finding, 
—la  matter  of  Carpenter,  127  Cal.  582,  587, 
60  Pat  162. 

114.  A  failure  to  find  upon  an  issue  is  not 
a  ffTouBd  for  complaint,  where  no  evidence 
has  been  introduced  in  relation  thereto. — 


Sausalito  Bay  Land  Co.  v.  Sausalito  Impr. 
Co.,  166  Cal.  802,  186  Pac.  67. 

216.  It  was  not  necessary  to  find  upon 
alleged  fraud  and  undue  Infiuence  of  the 
plaintiff  in  obtaining  the  deed  from  the  de- 
fendant, where  there  Is  an  entire  absence 
of  proof  in  relation  thereto,  and  it  appears 
to  the  contrary  that  the  deed  was  delivered 
with  defendants'  consent.  Nor  was  It  neces- 
sary to  find  upon  the  question  of  rents  and 
profits  after  the  termination  of  the  life 
estate  of  the  defendant,  there  being  no  evi- 
dence relative  to  that  question. — Hynes  v. 
All  Persons,  etc.,  19  CaL  App.  185,  126  Pac 
268. 

216.  A  court  is  not  required  to  make  any 
finding  upon  any  afllrmatlve  matter  as  a 
defense  to  a  counter-claim,  unless  the  same 
constitutes  a  defense  and  is  supported  by 
some  evidence. — 1j.  Scatena  &  Co.  v.  Van 
Loben  Sels.  19  Cal.  App.  423.  126  Pac.  187. 

217.  Same— E^stoppel. — ^Where  there  was 
no  issue  with  relation  to  an  estoppel,  no 
finding  thereon  was  necessary. — Mentry  v. 
Broadway  Bank  A  Trust  Co..  20  Cal.  App. 
888,  129  Pac.  470.  471. 

218.  Issues  presented  by  eross-complalnt 
-—Omission  of  court  to  make  findings  upon, 

is  not  ground  for  reversal  of  Judgment  in 
absence  of  any  bill  of  exceptions  or  other 
showing  that  evidence  was  given  upon  is- 
sues so  presented. — Stewart  v.  Hollings- 
worth,  129  Cal.  177,  180,  61  Pac.  .936. 

As  to  failure  to  find  on  Issues  raised  by 
counter-elalnit  ^rhere  the  record  faUs  to  dis- 
close evidence  offered  In  support  of  lt«  see 

par.  221,  this  note. 

210.  Objection  that  court  failed  to  find 
upon  affirmative  matters  set  forth  in  an- 
swer can  not  be  raised  where  defendant 
offered  no  evidence  in  support  of  them. — 
Frantz  v.  Harper,  6  Cal.  Unrep.  560,  62  Pac. 
608. 

220.  Presumption  that  no  evidence  was 
offered  at  trial  court  on  Issue  regarding 
which  there  is  no  finding,  applies  not  only 
to  issues  that  are  made  to  allegations  of 
complaint  by  answer,  but  also  to  issues 
made  by  averments  of  new  matter  in  an- 
swer which  are  deemed  controverted.  Fail- 
ure to  make  a  finding  upon  any  of  these  . 
issues  will  not.  in  absence  of  bill  of  ex- 
ceptions, be  held  to  be  error. — Bliss  v. 
Sneath.  119  Cal.  626,  629.  51  Pac.  848;  In 
matter  of  Carpenter,  137  Cal.  582.  687,  60 
Pac.  162. 

221.  Record  not  showing  that  evidence 
^ras    offered    In    support    of    conater-clalm, 

failure  of  court  to  make  finding  thereon  will 
not  Justify  reversal  of  Judgment. — Cutting 
Fruit  P.  Co.  V.  Canty,  141  Cal.  692,  696,  76 
Pac.  664.  See  Winslow  v.  Oorhansen,  88  Cal. 
460.  462.  26  Pac.  504;  F.  A.  Hlhn  Co.  v. 
Fleckner.  106  Cal.   96,  97,  89   Pac.  214. 

As  to  Issues  presented  by  eross-eontplalnt, 

see  par.   218,   this  note. 

222.  Showing  that  there  was  evldeaee 
upon   an   afflnuatlve   defense   set   up   is   in> 
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cumbent  upon  party  complaining  that  there 
was  no  finding:  upon  such  defense,  and 
further  that  such  evidence  would  have  jus- 
tified finding-  in  his  favor.  It  will  be  pre- 
sumed in  favor  of  Judgment  that  there  was 
no  evidence  offered  as  to  affirmative  de- 
fense.— ^De  Tolna  v.  De  Tolna,  136- Cal.  575. 
578.  67  Pac.  1046.  See  Woodhman  v.  CUne. 
130  Cal.  497,  499.  62  Pac.  822. 

VII.    FAILURE  TO  FIND  UPON  CERTAIN 
ISSUES— C.    MATERIAL  ISSUES. 

223.  Complaint  •ettlnar  forth  flnaaelal 
eondltlon  of  defendant  and  praying  for 
order  for  permanent  alimony,  makes  ques- 
tion of  alimony  an  issue  of  case.  Court  fail- 
ing: to  find  upon  this  issue,  and  decree  be- 
ing silent  on  subject,  is  error,  as  every 
material  issue  must  be  met  by  findings. — 
O'Brien  v.  O'Brien.  124  Cal.  422.  426.  57  Pac. 
225. 

224.  Divorce— Failure  to  And  upon  mate- 
rial kianea. — ^Where  the  complaint  in  an  ac- 
tion for  divorce  charges  desertion,  and  the 
answer  takes  issue  thereupon,  the  failure  of 
the  court  to  find  at  all  upon  that  issue  is 
ground  for  a  reversal  of  the  Judgment  for 
the  defendant. — Kusel  v.  Kusel,  147  Cal. 
55,  81  Pac.  297. 

An  to  failare  to  And  apon  material  lmiaes» 

see  pars.  226.  229,  242-246,  this  note. 

22ek  Duty  of  court  to  find— Upon  all  ma- 
terial   iBHUea— Independent    of   any   reqaest 

therefor  by  the  parties  or  either  of  them 
(dictum). — Cargnanl  v.  Cargnani,  16  Cal. 
App.  99,  116  Pac.  306. 

226.  Failure  to  flnd^— lilTrit  of  mandate  to 
compel  payment  of  olilcial  salary. — Where 
the  defense  to  a  petition  for  writ  of  mandate 
to  compel  payment  of  salary  as  a  public 
ofTlcer  is  the  plea  that  the  appointee  of  the 
defendants,  and  not  the  petitioner,  has  been 
in  possession  of  the  office  in  question  ever 
since  the  date  of  his  appointment,  has  dis- 
charged its  duties  and  received  its  salary, 
and  the  evidence  clearly  and  without  dis- 
pute sustains  such  plea,  an  omission  to  find 
thereon  is  reversible  error  on  an  appeal 
from  a  Judgment  for  petitioner. — ^Black  v. 
Board  of  Police  Commissioners,  17  Cal.  App. 
313,  119  Pac.  674. 

As  to  failure  to  And  upon  material  Isane 
In  divorce  procecdinart  see  par.  224,  this 
note. 

227.  FIndlnars  of  facta^Mnst  respond  to 

all  material  issues. — Wilson  v.  Wilson,  6 
Idaho  597,  57  Pac.  708, 

228.  Flndlnars  on  lasaes  raised  by  allega- 
tions of  eroBS-complaInt— Mny  sometimes  be 
omitted. — The  test  is  whether  a  flndin? 
either  way  would  or  might  have  affected 
the  Judgment,  and  findings  are  essential 
where  this  is  the  case,  otherwise  they  are 
immaterial. — Cargnani  v.  Cargnani,  16  Cal. 
App.  100,  116  Pac.  806. 

229.  General  rale— As  to  failare  to  And 
upon  material  Issues. — General  rule  tha*c 
failure   of   court   to    find   upon   all   material 


issues  will  cause  Judgment  to  be  set  aside, 
is  applicable  only  in  cases  where  issue  upon 
which  there  is  no  flndinff  \b  material,  or 
where  findings  upon  neglected  Issues  have 
effect  to  destroy  other  flndin^rs.  Findings 
made  being  such  as  dispose  of  Issues  which 
are  sufficient  to  uphold  Judgment,  it  is  not 
error  or  ag'ainst  law  to  omit  to  make  find- 
ings upon  other  issues  which,  if  they  were 
made,  would  not  invalidate  judgment. — 
Snelgrove  v.  Earl,  17  Utah  321,  326,  53 
Pac.  1017.  Citing  Brlson  v.  Brison,  90  CaL 
323,  327,  27  Pac.  186. 

Am  to  effect  of  failure  to  And  upon-  ma- 
terial Issuea,  see  para.  224,  226,  242-245,  this 
note. 

280.  Immaterial  Issues— Need  not  be 
found,  nor  do  material  issues  when  they 
would  necessarily  be  prejudicial  to  appel- 
lant and  when  those  already  found  are  suffi- 
cient to  sustain  Judgment. — Maynard  •  v. 
Locomotive  Engineers*  Mut.  L.  Assoc,  16 
Utah    145,  67  Am.  St.  Rep.  602,  51  Pac.  259. 

2S1.  Issues  made  by  pleadings — Should 
all  be  covered  by  findings  of  trial  court, 
whether  evidence  be  introduced  or  not,  and 
if  there  be  no  finding  on  material  issue 
Judgment  can  not  be  supported. — ^Mitchell  v. 
Jensen,  29  Utah  346,  81  Pac.  165,  following 
doctrine  in  Speegle  v.  Leese.  51  Cal.  415: 
Golson  V.  Dunlap.  73  Cal.  157.  161.  14  Pac. 
576. 

282.     Judprnent^BIust    be    revcraed    when 

there  is  failure  to  find  upon  any  material 
issue  made  by  pleading. — ^Kimball  v.  Stor- 
mer.  65  Cal.  116,  118,  3  Pac.  408. 
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Same— liiriu   not  be  reversed,  when. 

— Falling  to  find  upon  material  Issue  will 
not  warrant  reversal  of  Judgment  if  find- 
ings omitted  must  have  been  adverse  to  ap- 
pellant.— People  ex  rel.  Love  v.  Center,  66 
Cal.  551,  564,  5  Pac.  268,  6  Pac.  481;  Murphy 
V.  Bennett,  68  Cal.  528,  530,  9  Pac.  738;  De- 
martin  V.  Demartin,  85  Cal.  71,  75,  24  Pac. 
594. 

See,  also,  par.  237,  this  note. 

2S4.  No  particular  form  necessary. — Ma- 
terial issues  raised  by  pleadings  and  evi- 
dence should  be  covered  by  findingrs,  but  If 
it  appears  that  there  are  such  findings  it 
is  not  necessary  that  they  should  be  In  the 
exact  language  of  the  pleadings  or  In  any 
particular  form. — Millard  v.  Supreme  Coun- 
cil A.  L.  of  H.,  81  Cal.  340,  342.  22  Pac. 
864. 

285.  Party  Is  entitled  to  distinct  finding 
—Upon  every  materUl  Issue,  whether  issue 
was  made  by  denials  of  averments  in  com- 
plaint or  by  denials  presumed  by  law  of 
averments  In  answer. — Harlan  v.  Ely,  55 
Cal.    340,    344. 

As  to  effect  of  failure  to  find  upon  ma- 
terial Issue,  see  pars.  224,  226,  229,  242-245, 
this  note. 

236.     Pretermitted    flndlnsa— Requirement 

a*  to. — Nothing  more  is  required  than  that 
the  material  issues  should  be  covered  by 
the  findings,  and  where  a  pretermitted  find- 
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ing  mtut  necessarily  have  been  adverse  to 
sppeUanta,  they  are  not  agrgrrieved. — ^Pin- 
heiro  v.  Bettencourt.  17  Cal.  App.  120,  118 
Pac.  S41. 


Reversal  of  Jadsment— IVIU  mot  be 
•ffdeted  If  all  material  Issues  are  not  found 
upon,  unless  flndinsrs  on  those  issues  in 
favor  of  appellant  would  entitle  him  to  Judg- 
ment— Kochman  v.  Spreckels,  135  Cal.  662, 
CM.  &7  U  R.  A.  213,  67  Pac.  1061.  See  Gould 
Y.  Adams,  108  Cal.  36S,  368,  41  Pac.  408. 
See,  also,  par.  233,  this  note. 

Am  to  wllea  JndyineBt  must  be  reversed* 
•ee  par.   232,   this  note. 


Speelel  fladlnsa— Not  always  i 
to  make. — ^It  Is  not  always  necessary 
to  make  a  specific  flndingr  as  to  each  of 
several  material  issues  where  the  findings, 
uken  as  a  whole  or  construed  together, 
clearly  enough  show  that  they  include  the 
court's  conclusion  upon  all  the  material  is- 
sues.—Rossi  V.  Beaulieu  Vineyard,  20  Cal. 
App.  770,  130  Pac.  201,  205. 

!39.  Where  the  court  failed  to  make  a 
fnding  upon  a  material  Issue  submitted  by 
the  pleadings,  the  Judgment  will  be  re- 
versed.— Rossi  V.  Beaulieu  Vineyard,  20  Cal. 
App.  770,   130  Pac.   201,    203. 

240.  Special  findings  should,  if  possible, 
be  lo  construed  as  to  harmonize  them  with 
co^-h  other  and  with  the  general  verdict. — 
Petersen  v.  California  Cotton  Mills  Co.,  20 
CsL  App.  760.  180  Pac.  169,  173. 

241.  Special  findings  will  not  control  un- 
less they  exclude  every  theory  which  will 
sustain  the  verdict,  and  "are  inconsistent 
only  when,  as  a  matter  of  law.  they  will 
aathorize  a  Judgment  different  from  that 
which  the  verdict  will  permit." — Petersen  ▼. 
California  Cotton  Mills  Co.,  20  Cal.  App. 
7S0.  130  Pac.  169,  173. 

Wbere  no  llndlag  on  material  laaao 
feet  ofd — Where  the  trial  court  finds  in 
favor  of  the  defendant  as  to  one  of  the 
counts  in  the  complaint,  he  can  not  com- 
plain of  the  absence  of  findings  as  to  is- 
sues raised  in  that  count. — Luchini  v.  Roux, 
29  CaL  App.  755,   167  Pac.   554. 

%s  to  etfcet  of  faUnre  to  4ad  on  material 
laioiu.  see  pars.  224.  226,  229,  235. 

241.  In  findings  of  fact  the  omission  to 
find  in  expressed  terms  that  the  defendant 
wma  negligent  will  not  defeat  the  Judgment, 
If  the  facts  found  show  an  omission  of 
duty  with  a  resultant  injury. — Cooley  v. 
Brunswig  Drug  Co.,  30  Cal.  App.  68,  157 
Pac.  11. 

244.  It  any  material  issue  is  left  un- 
fonnd.  It  is  ground  for  reversal  of  Judg- 
»«nt.— Math  v.  Crescent  Hill  Gold  Mines 
Co^  31  CaL  App.  636,  161  Pac.  140. 

•46.  In  an  action  for  services  performed 
la  working  In  a  mine,  where  the  defendant 
*iM  a  cross-complaint  in  which  It  is  aU 
»««ed  that  the  plaintiff  is  Indebted  to  the 
defendant  for  money  loaned  and  for  goods 
and  merchandise  furnished  and  delivered  to 
C,  C.  P.~$$ 


the  plaintiff,  at  the  latter's  special  instance 
and  request,  in  a  certain  sum,  and  the 
plaintiff  in  his  answer  to  the  cross-com- 
plaint denies  the  indebtedness,  and  evidence 
is  admitted  upon  the  issue,  the  failure  to 
make  a  finding  upon  the  issue  requires  a  re- 
versal of  the  Judgment. — Math  v.  Crescent 
Hill  Gold  Mines  Co.,  31  Cal.  App.  636.  161 
Pac.  140. 

VIII.     STIPULATION     OF    FACTS— FIND- 
INGS NOT  NECESSARY. 

2441.  Agreed  statement  of  facta— Finding 
open  not  necessary • — A  finding  of  an  ulti- 
mate fact  upon  an  agreed  statement  of 
facts  was  held  properly  made  where  the 
statement  set  forth  merely  evidentiary  mat- 
ter from  which  the  ultimate  fact  may  have 
been  found  either  way. — Crisman  v.  Lauter- 
man,   149   Cal.    664.   87   Pac.   89. 

247.  Faets  admitted— Findings  not  necea- 
■ary. — Findings  upon  admitted  facts  are  not 
required  and  a  Judgment  will  not  be  dis- 
turbed because  of  a  real  or  apparent  con- 
filct  In  them. — Fernandez  v.  Watt,  26  Cal. 
App.  86,   146  Pac.  47. 

248.  FindlngM  of  fact  not  necessary 
where  faets  are  stipalnted. — There  Is  no 
necessity  for  findings  covering  facts  which 
have  been  settled  by  a  stipulation  of  the 
parties. — Alderson  v.  Cutting,  163  Cal.  503, 
126  Pac.   157. 

249.  Where  an  action  is  tried  upon  a 
stipulated  statement  of  facts,  it  Is  not 
necessary  that  specific  findings  be  made 
upon  the  matters  In  issue. — Stanwood  v. 
Carson,  169  Cal.  640,  147  Pac.  562. 

260.  Stipulation  of  parties  that  "con- 
testant introduced  evidence  on  issue  of 
menace"  is  sufllcient  to  take  place  of  evi- 
dence on  such  issue  to  show  whether  find- 
ing was  Justified  by  such  evidence.  Such 
stipulation  or  certificate  of  Judge  of  like 
purport  to  certain  extent  takes  away  from 
supreme  court  power  to  determine  appeal 
upon  real  facts  of  case. — In  matter  of  Car- 
penter, 127  Cal.  682,  687,  60  Pac.  162. 

As  to  stlpnlatlons,  see,  ante,  §  283  and 
note  pars.  214,  et  seq. 

rX.     FINDINGS  OUTSIDE  OF  ISSUES. 

As  to  objeettons  to  flndlngs  ontslde  of  the 
laanes  made*  see  par.  266,  this  note. 

251.  Are  Immnterlali— Not  binding  in  snb- 
■eqnent  aetlon. — ^Findings  outside  the  is- 
sues, and  not  carried  Into  the  Judgment,  are 
immaterial,  and,  even  if  not  supported  by 
the  evidence,  could  not  constitute  error 
prejudicial  to  the  party,  and  would  not  be 
binding  upon  him  in  a  subsequent  action. — 
Collins  V.  Gray,  154  Cal.  136,  97  Pac.  142. 

252.  A  finding  of  fact  not  pleaded  In  the 
answer  is  outside  the  Issues,  and  error. — 
Johnson  v.  All  Night  and  Day  Bank,  17 
Cal.  App.  572,  120  Pac.  432. 

283.     Disregarded— Not  support  Jndgment. 

— Findings  on  issues  not  made  by  the  plead- 
ings must  be  disregarded,  and  can  not  fur- 
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nish  support  for  a  Judgnient. — Simmons   v. 
Simmons,   166  Cal.   438,   137  Pac.  20. 

As  to  ezceptton,  see  par.  254,  this  note. 

2S4.  IVIIl  not  support  Sademcnt-— Excep- 
tion.— The  greneral  rule  that  a  Judgment 
can  not  stand,  where  findlngrs  are  not 
waived,  and  the  flndingrs  are  wholly  outside 
the  issues,  is  subject  to  the  limited  quall- 
flcation  that  where  a  case  has  been  tried 
upon  the  theory,  without  objection  from 
either  party,  that  some  vital  question,  not  in 
fact  made  an  issue  by  the  pleadingrs,  has 
nevertheless  been  made ,  an  Issue  by  the 
proof  introduced,  flndingrs  on  such  an  issue 
will  support  a  judgment. — ^Howard  v.  D.  W. 
Hobson  Co.,  88  Cal.  App.  446,  176  Pac.  716. 

See   par.    293,   this   note. 

X.     OBJECTIONS     TO     FINDINGS— HOW 
PRESENTED — A.   IN   GENERAL. 

As  to  Jadvmcnt  beins  vacated  where  er- 
roneous conclnsfons  of  lai^v  are  Inconsistent 
with  flmdlnss  of  fact,  see,  post,  8  668  and 
note. 

As  to  notice  of  motion  to  vacate  Jndvment 
based  on  erroneous  conclusions  of  law,  see, 
post,  8  663%  and  note. 

As  to  defective  flndinss*  bow  attacked, 
see  par.  28,   this  note. 

26S.  Contention  tbat  llndlnir  to  mot  vrltbin 
Issues— 4?an  not  be  made  on  appeal,  vrben 
no  objection  was  made  to  evidence  in  sup- 
port of  flndins  at  trial. — McDougrald  v. 
Hulet,    132   Cal.    164,   163,    64   Pac.   278. 

266^  Direction  of  court— As  to  tbe  order 
of  sale  of  personal  property,  though  not 
prayed  for  in  complaint.  Is  not  erroneous 
as  matter  of  law,  nor  is  there  any  presump- 
tion agralnst  its  validity.  If  it  is  erroneous 
as  a  matter  of  fact,  it  is  incumbent  upon 
appellant  to  cause  such  error  to  appear.— 
Bank  of  Ukiah  v.  Reed,  181  Cal.  697.  601, 
63    Pac.    921. 

267.  Bxamluation  on  motion  for  new 
trla^— Limited  to  consideration  of  sulllclency 
of  evidenoe  to  sustain  flndinsrs  of  fact  and 
whether  any  errors  of  law  occurred  at  trial. 
— Churchill  V.  Flournoy,  127  Cal.  366,  361, 
69   Pac.   791. 

2S8.  Facts  found  by  court— Not  sustain- 
ing Sudsment,  this  can  be  shown  by  appeal 
without  any  bill  of  exceptions  settingr  forth 
failure  of  trial  court  to  make  application 
of  proper  legral  principles;  and  if  its  de- 
cision by  any  controverted  question  of  facts 
results  from  failure  to  properly  apply  the 
law  applicable  thereto,  or  from  a  consid- 
eration of  evidence  not  entitled  to  be  con- 
sidered, this  error  can  be  reviewed  througrh 
bill  of  exceptions  in  which  is  specified  such 
error  of  law,  or  that  evidence  is  Insuffi- 
cient to  sustain  decision. — Lamb  v.  Har- 
baush,  106  Cal.  680,  692,  89  Pac.  66. 

268.  Failure  to  Und  upon  issue— Will  not 
be  sround  for  reversing  Judtfrn^nt  other- 
wise correct,  unless  it  appears  by  state- 
ment or  bill  of  exceptions  that  evidence  was 
given  in  such  case. — Kaiser  v.  Dal  to,  140 
Cal.  167,  170,  78  PaC.  828. 


2m.  Golne  to  trial — Upon  theory  tbat 
tbere  is  a  material  issue,  and  allowing  evi- 
dence to  be  received  upon  such  issue  with- 
out objection,  and  court  making  finding 
upon  such  evidence  upon  theory  that  proper 
issue  was  made  by  pleading,  with  no  ob- 
jection from  either  party,  neither  of  parties 
will  be  allowed  on  appeal  to  say  for  first 
time  that  there  was  no  such  Issue. — Carroll 
V.  Briggs,  138  Cal.  462,  464,  71  Pac.  601. 

261.  Issue  upon  wblcb  a  llndinir  nlebt 
bave  effect  of  invalidating  a  Sndmnent  fully 
supported  by  findings  made  not  being  found 
upon,  is  not  ground  for  reversal,  unless  it 
be  shown,  by  statement  or  bill  of  excep- 
tions, that  evidence  was  submitted  in  rela- 
tion to  issue  sufficient  to  authorize  such 
finding  as  would  have  effect  of  invalidating 
Judgment. — Winslow  v.  Corhansen,  88  Cal. 
460,  461,  26  Pac.  604;  Dedmon  v.  Moffltt,  89 
Cal.  211.  213,  26  Pac.  800;  Brady  v.  Burke, 
90  Cal.  1,  9,  27  Pac.  62;  Rogers  v.  Duff,  97 
Cal.  66,  69,  81  Pac.  886;  Gregory  v.  Gregory, 
102  Cal.  50.  62,  36  Pac.  364;  F.  A.  Hihn  Co. 
V.  Pleckner,  106  Cal.  96,  97,  39  Pac.  214; 
Merchant  v.  Hayes,  117  Cal.  669,  672.  49 
Pac.  840;  Bliss  v.  Sneath.  119  Cal.  626.  629. 
61  Pac.  848;  Roebling's  Sons  Co.  v.  Gray.  139 
Cal.  607,  609.  73  Pac.  422. 

XI.     OBJECTIONS     TO     FINDINGS  — HOW 

PRESENTED — B.      BY     APPEAL 

FROM  JUDGMENT. 


As  to  appeals*  li 

988  and  notes. 


seneml,  see,  post.  SS  934- 


■upreme  court,  see, 


As  to  appeals  to  the 

post,   S§  989-968  and  notes. 

202.     Correction     of     wronir     Judgment* — 

Re-examination  of  an  issue  of  fact  in  order 
to  correct  wrong  Judgment  upon  facts  which 
were  properly  determined  can  not  be 
granted.  All  issues  of  fact  raised  by  plead- 
ing being  found  by  court,  and  findings  be- 
ing correct,  erroneous  Judgment  drawn  from 
those  facts  can  not  be  corrected  by  means 
of  new  trial. — Kaiser  v.  Daltp,  140  CaL 
167,  169,   73  Pac.  828. 

263.  Bvery  material  issue  harins  been 
decided  In  favor  of  losing  party,  new  trial 
will  not  be  awarded,  for  if  he  Is  not  en- 
titled to  Judgment  with  every  fact  found 
in  his  favor  he  has  nothing  to  gain  by  new 
trial  of  same  issues;  and  if  upon  findings 
as  made  he  is  entitled  to  prevail,  his  only 
remedy  is  by  appeal  from  any  Judgment  ren- 
dered against  him. — Sharp  v.  Bowie,  142 
Cal.  462,  467,  76  Pac.  62.  See  Martin  v.  Mat- 
field,  49  Cal.  42.  44;  Brison  v.  Brison.  90  Cal. 
323,  27  Pac.  186;  Bode  v.  Lee,  102  Cal.  683, 
687.  36  Pac.  936;  Rauer  v.  Pay.  128  Cal.  523, 
626.  61  Pac.  90;  Swift  v.  Occidental  M.  St  P. 
Co..  141  Cal.  161,  166,  74  Pac.  700. 

264.  Failure  to  And  upon  material  facts 
— BTo  ground  for  granting  new  trial,  when. 

— Whether  Judgment  is  authorized  by  plead- 
ings or  findings  in  question  not  involved  in 
re-examination  of  facts.  —  Churchill  v. 
Flournoy,  127  Cal.  866,  861,  69  Pac.  791. 
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Am  t«  faQnre  to  find  ou  material  iMve,  see 

Pir  VII.  this  note. 

Its.    Compare t     Power  v.  Fairbanks,   146 
Cal.  611.  614.  80  Pac.  1075. 


It.— Brison    v.    Brison,    90    Cal.    323,    327,    27 
Pac.   186. 

272.  Dnty  of  court  la  to  And — Upon  all 
material  lasnes,  regrardless  of  any  request 
of  parties,  and  failure  in  that  respect  is 
grround  for  new  trial  to  party  agfirrleved  as 
"decision  against  law." — Haight  v.  Tryon, 
112  Cal.  4,  6,  44  Pac.  318.  See  Knight  v. 
Roche,  66  Cal.   16,   17;  Spotts  v.  Hanley,   85 


SM.     FlBdlBKS  ootnlde  of  iMaes — Effect  of. 

—Fact  that  trial  court  has  made  findings 
outside  of  issuefl  does  not  warrant  grant- 
ing of  motion  for  new  trial.  Such  objec- 
tion is  available  only  upon  an  appeal  from,  c^j  155^  igg^  24  Pac.  738. 
judgment.  New  trial  Is  simply  re-examina- 
tion of  issue  of  fact,  and  where  there  is  no 
Issue  of  fact  there  is  nothing  to  re- try. — 
Power  V.  Fairbanks.  146  Cal.  611.  614.  80 
Pac.  1076. 


278  Failure  to  Had  npoa  material  Iwiae— 
Ground  for  new  trial  upon  such  issue. — 
Power  V.  Fairbanks,  146  Cal.  611,  614,  80 
Pac.    1075. 


As  to   llndiass   outelde   the   lasues   made* 
tee  Part  DC.  this  note. 


Judsemeat— Not  supported  by  llnd- 
taga. — Appeal  from  order  denying  motion 
for  new  trial  can  not  raise  objections  to  cer- 
tain findings  being  outside  of  issues,  and 
that  judgment  is  not  supported  by  findings. 
—Bell  V.  Southern  Pac.  R.  Co..  144  Cal.  660, 
SC2.  77  Pac.  1124. 

318.    Objectioa   that  flndlnss   are   asulnet 

bw  and  do  not  support  conclusions  of  law, 
are  not  reviewable  on  motion  for  new  trial 
on  ^ound  that  decision  is  against  law. — 
Petaluma  Pa  v.  Co.  v.  Singley,  136  Cal.  616, 
418.  69  Pac.  426.  See  Bode  v.  Lee.  102  Cal. 
S83.  S87.  36  Pac.  936;  Pierce  v.  Willis,  103 
CaL  »1.  98,  86  Pac.  1080;  Churchill  v.  Flour- 
noy,  127  Cal.  $56.  861,  59  Pac.  791. 

Ohjcctloa  that  fladlnga  do  not  eap- 
idgment.  and  that  findings  are  con- 
tradictory to  and  inconsistent  with  pleading, 
can  not  be  considered  on  appeal  from  or- 
der denying  motion  for  new  trial. — ^Moore 
▼.  Douglas.  132  Cal.  899,  400,  64  Pac.  706. 
See  Rauer  ▼.  Fay.  128  Cal.  628,  625.  61  Pac. 
H',  Swift  ▼.  Occidental  M.  &  P.  Co..  141 
CaL  161.  166.   166.   74  Pac.   700. 

XII.    OBJECTIONS  TO  FINDINGS— HOW 
PRESENTED— C.    BY  MOTION  FOR 
NEW  TRIAU 

As  to  notice  of  Intentloa  to  move  for  a 
■ew  trial,  see,  post.  §  659  and  note. 

As  to  preparatioa  and  acttlement  of  bate 
ef  esceptlons,  see,  post,  I  650  and  note: 

As  to  •peclficationa  of  imralllclency  of  ctI- 
dencc  «•  laetlfy  flndlnga,  see,  post,  8§  648, 
U9  and  notes. 

rn.    Decision     Is     asaiset     law  — Where 

tkevc  la  fallnre  to  find  npon  material  issne, 

and  it  may   be   reylewed    on    appeal    from 

,  order  granting   or   refusing   to   grant   new 

trlal^Adams  v.  Helbing.  107  Cal.   298,  301. 

40  Pac.  423;  Clark  v.  Hewitt,   186   Cal.   77, 

'%  68  Pac  308;   Kaiser'  v.   Dalto.    140    Cal. 

1«7.  111.  170,  78  Pac.  828. 

sn.    Decisions  which   may   he   Tacated— 

On  aMtlen  for  new  trial  are  those  In  which  is 

gi^en  on  original  trial  of  question  of  fact, 

and  upon   it   Judgment   is    to    be    entered. 

Provision  that  Judgment  is  to  be   entered 

npon  the. decision  Implies  that  it   is   sub- 

>«4u«nt  to  the  decision,  and  dependent  upon 


274.  Compares    Churchill  v.  Flournoy.  127 
Cal.  356,  861,  59  Pac.  791. 

275.  Flndlaga    being    contradictory,    and 

bill  of  exceptions  specifying  that  decision 
of  court  was  against  law  because  of  such 
contradictory  findings,  and  this  being  one 
of  grounds  for  motion  of  new  trial,  motion 
should  be  granted. — Langan  v.  Langan,  89 
Cal.  186,  194,  26  Pac.  764.  ; 


XIII.     PLEADINGS     INCORPORATED 
FINDINGS — BY   REFERENCE. 


IN 


A«  to  finding  that  scTeral  mattera  a^e  not 
true  and  that  allegations  of  complaiat  not 
in  confilct  are  tme»  being  insnfiicientf  sec, 
ante,  §  682.  note  par.  17. 

270.  All  allegations  of  plaintUTs  com- 
plaint—..  Sufflclent. — ^Finding  generally  that 
each  and  all  of  allegations  of  plaintiirs 
complaint  are  true  and  are  sustained  by 
evidence,  and  "that  none  of  denials  con- 
tained in  defendant's  answer  herein  is  true 
or  is  sustained  by  evidence,"  is  sufficient. 
— Gale  V.  Bradbury.  116  Cal.  89.  40,  47  Pac. 
778.  See  McEwen  v.  Johnson.  7  Cal.  258,  260; 
Johnson  v.  Klein,  70  Cal.  186.  187,  11  Pac. 
606;  Gwinn  v.  Hamilton,  76  Cal.  265,  266. 
17  Pac.  212;  Williams  v.  Hall,  79  Cal.  606, 
607,  21  Pac.  966;  County  of  San  Diego  v. 
Seifert.  97  Cal.  594,  597,  82  Pac.  644;  Krug 
V.  F.  A.  Lux  Brew.  Co..  129  Cal.  822.  323, 
61  Pac.  1125;  County  of  Sutter  v.  Mc- 
Oriff,  180  CaL  124,  126,  62  Pac.  412;  Cohn 
V.  Kelly,  182  Cal.  468.   469.  64  Pac.   759. 

277.  Ail  issncs  corered,  when. — Finding 
that  all  of  allegations  of  complaint  are 
true  necessarily  covers  all  issues  made  by 
pleadings,  where  answer  contains  nothing 
but  denials  and  admission  of  matters. — 
Johnson  v.  Klein,  70  Cal.  186.  187,  11  Pac. 
606. 

278.  AU     iMnes     ef     fact— Inanfllcicnt. — 

Finding  that  all  issues  of  fact  raised  by 
pleadings  are  hereby  found  and  decided  in 
favor  of  plaintiff  and  against  defendant  is 
insufiicient,  as  it  suggests  inquiry  as  to 
what  Issues  are  raised  by  pleadings. — John- 
son V.  Squires.  53  Cal.  37. 

279.  All  other  avermeats  are  not  trae— 
Insafliclcnt. — Finding  "that  all  other  aver- 
ments in  pleading  herein  a,nd  in  issue  not 
comprised  and  passed  upon  in  these  find- 
ings, are  not  true,"  is  too  vague  and  in- 
definite for  any  purpose.     Party  is  entitled 
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to  distnct  flndinga  upon  every  material 
Issue  made  by  pleadingr.  Supreme  court  is 
not  called  upon  to  examine  record  for  pur- 
pose of  determining:  what  matters  at  issue 
made  by  pleading?  come  within  finding. — 
Perkins  v.  West  Coast  L.  Co.,  120  Cal.  27, 
28,  29,  52  Pac.  118.  See  Harlan  v.  Ely,  65 
Cal.  340,  844. 

280.  AlleKBttoiis  of  answer— InconslM  tent 
with  complaint-— Inaafflclent. — Finding  that 
all  allegations  of  plaintiffs  complaint  are 
true,  and  that  all  allegations  of  defendant's 
answer,  so  far  as  they  are  inconsistent 
with  allegations  of  said  complaint,  are  not 
true,  is  insufficient,  and  findings  do  not  sup- 
port Judgment. — Krug  v.  F.  A.  Lux  Brew. 
Co.,  129  Cal.  322.  324,  61  Pac.  1125.  See  Con- 
tinental B.  &  L.  Assoc.  V.  Wilson,  144  Cal. 
776,   777,  778,  78  Pac.   264. 

281.  Same— Consistent  with  facto — Inanf- 
flcient. — Finding  "that  foregoing  are  all  the 
facts  of  the  case,  and  all  and  singular  the 
allegations  of  second  amended  answer,  are 
untrue,  except  only  in  so  far  as  they  accord 
with  foregoing  facts,"  is  insufficient.  Trial 
court  should  assume  labor  of  comparing  al- 
legations   of   answer   with   facts    found    by 

.  it,  and  supreme  court  can  not  assume  func- 
tion of  determining  for  first  time  truth  or 
falsity  of  any  of  them,  either  by  reference 
to  testimony,  or  to  facts  actually  found. — 
Harlan  v.  Ely,   65  Cal.  840,  844. 

282.  Denials  in  answer— Contradictory  to 
complaint- Insafllclent. — ^Flndlng  that  all 
allegations  of  complaint  are  true,  and  that 
alleigatlons  and  denials  of  answer  contra- 
dictory to  complaint  in  any  respect  are  un- 
true, is  not  finding  upon  issue  tendered  by 
answer,  and  Judgment  must  be  reversed  for 
want  of  sufficient  finding. — Bank  of  Wood- 
land V.  Treadwell,  55  Cal.   379. 

288i  Compares  Alameda  County  y. 
Crocker,  125  Cal.  101.  103,  57  Pac.  766. 

284.  Facts  set  forth  In   complaint Soffl. 

dent.— Finding  that  facts  set  forth  in  com- 
plaint are  true  is  sufficient  to  support  de- 
cree if  complaint  Is  sufficient. — Bitter  v. 
^louat  L.  &  I.  Co.,  10  Colo.  App.  307,  51  Pac. 
519. 

285.  Flndlnar — May  refer  to  pleadlnir  for 
a  speeiflcatlom  of  facts  found  and  not  found, 
providing  such  reference  is  sufficiently  dis- 
tinct to  make  it  Intelligible,  and  facts  are 
sufficiently  stated  in  pleadings. — ^McEwen  v. 
Johnson,   7  Cal.    258,   260. 

286.  Material    averments    of    complaint 

Insnffldent.— Finding  that  all  material  aver- 
men.t8  of  complaint  are  true  is  insufficient 


— Johnson  v.  Squires,  68  Cal.  37;  Krug  v. 
F.  A.  Lux  Brew.  Co..  129  Cal.  322,  323,  61 
Pac.   1125. 

287.  Nothlnir  left  undetermined — SalH- 
clent. — Finding  that  all  facts  in  complaint 
are  true,  except  as  to  those  hereinafter 
otherwise  specified,  and  as  to  those  allega- 
tions, court  finds  as  follows,  and  court  then 
finding  specifically  as  to  such  omitted  mat- 

•  ters,  is  sufficient  finding.  In  cases  holding 
to  contrary,  finding  left  something  undeter- 
mined so  that  court  could  not  ascertain  pre- 
cisely what  facts  had  been  found.  In  above 
instances  court  finds  specifically. — Alamt  da 
Co.  v.  Crocker,  125  Cal.  101,  103.  57  Pac 
766. 

288.  Other  findings  immaterial. — Finding 
that  all  and  singular  the  allegations  of 
plaintlflf's  complaint  are  true,  and  allega- 
tions of  defendant's  answer  are  false,  and 
specifically  negativing  the  charge  of  fraud 
and  conspiracy  which  was  basis  of  separate 
defense,  and  findings  being  supported  by 
evidence,  makes  other  findings  immaterial. 
— Cohn  V.  Kelly,  182  Cal.  468,  469.  64  Pac 
759. 

289.  Paragraphs  by  number — Sulilclent. — 

Finding  that  certain  named  paragraphs  in 
complaint  are  true  is  sufficient.  There  is 
no  material  diflTerence  between  saying  that 
certain  paragraph  of  complaint  is  true  and 
saying  that  averments  of  paragraph  are 
true.— Homeseekers  Loan  Assoc,  v.  Gleeson 
133  Cal.  312,  314,  65  Pac.  617.  See  Johnson 
v.  Klein.  70  Cal.  186,  187,  11  Pac.  606'  Wil- 
liams v.  Hall.   79  Cal.   606,   607,   21   Pac.   965. 

200.  Reference  may  be  had  to  pleadlass 
In  findings. — For  instance,  it  would  be  suffi- 
cient to  find  that  a  promissory  note,  mort- 
gage, or  other  instruments  set  forth  in  com- 
plaint was  executed  by  parties  at  time  as 
therein  alleged;  and  so  with  other  matters 
alleged  which  were  established  by  evidence. 
But  in  all  cases  reference  should  be  distinct 
and  pointed  so  as  to  leave  no  doubt  as  to 
what  particular  facts  are  intended.— -Breeze 
V.  Doyle,  19  Cal.  101,  106. 

291.     Subdivisions    by    number— Sofllclent. 

— Finding  that  all  allegations  contained  in 
subdivisions  12,  13  and  46  are  true.  ha.s 
reference  only  to  pleadings  to  which  court 
must  always  look,  not  only  to  ascertain 
what  facts  are  admitted,  but  to  determine 
whether  findings  are  within  issues,  and  such 
findings  are  sufficient  where  complaint  is 
divided  into  such  subdivisions  and  answer 
is  not.— Kennedy  &  S.  L.  Co.  v.  S.  S.  Const 
Co.,  123  Cal.  584,  586.  56  Pac.  457. 


§  634.    PINDINOS  MAY  BE  WAIVED,  HOW.    Findings  of  fact  may  be 
waived  by  several  parties  to  an  issue  of  fact. 

1.  By  failing  to  appear  at  the  trial ; 

2.  By  consent  in  writing  filed  with  the  clerk ; 

3j  Hy  oral  consent  in  open  court,  entered  in  the  minutes. 
.  JKndings,  service  of  proposed,  and  signing.]    In  all  cases  where  the  court 
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directs  a  party  to  prepare  findings,  a  copy  of  said  proposed  findings  shall  be 

served  upon  all  the  parties  to  the  action  at  least  five  days  before  findings  shall 

be  signed  by  the  court,  and  the  court  shall  not  sign  any  findings  therein  prior 

to  the  expiration  of  such  five  days. 

History:     Enacted  March  11,  1872;   amendment  approved  AprU  22, 
1913,  Stats,  and  Amdts.  1913,  p.  58.     In  effect  August  10,  1913. 


WAIVEB  OF  FINDINGS. 

1.  Abseoce  of  findings  in  record — Is  not 

fatal  defect. 

2.  All  issues  made  by  pleadings — Are  pre- 

sumed to  have  been  found. 

3.  Appearing  for  special  purpose  only — 

And  moving  for  short  postponement. 

4.  Construction  of  section — As  directory 

only  and  not  prohibitory. 

5.  Same — As  mandatory  merely. 

6.  Same — Service  of  proposed  findings. 

7,8.  Same — Same — Amendment  of  1913. 

9.  Default  of  party — Makes  findings  un- 
'  neeessary. 

10.  Same — Of  defendant — ^Denying  divorce 

after — ^Findings  unnecessary. 

11.  Dismiflsal  of  action  sua  sponte. 

12.  Effect  of  waiver  of  findings. 

13.  Express  findings  by  court — Are  neces- 

sary. 

14.  Fact  that  findings  were  not  waived — 

Must  afilrmatively  appear. 

15, 16.  Failure  to  serve  copy  of  proposed  find- 
ings— Effect  of. 

17.  Same — Objection  on  appeal  from  judg- 

ment. 

18.  Findings  not  directed  —  Need  not  be 

served  before  finding. 

19.  Findings  not  filed — Constructive  error. 

20.  Findings  not  being  waived. 

21.  Judgment  —  Can  not  be  permitted  to 

stand  in  absence  of  fin^gs. 

22.  Same — ^Entered  without  findings. 

23.  Same — ^May  be  vacated  for  want  of 

findings. 

24.  Minutes  of  court — May  be  corrected. 

25.  Ordering  judgment  to  be  set  aside. 

26.  Parties  are  entitled  to  findings. 

27.  Premature  signing  of  findings — ^Denial 

of  substantial  rights. 

28.  Presumption — Is  in  favor  of  judgment. 

29.  Same — Is  that  defendant  waived  find- 

ings. 

30.  Same — ^That  findings  have  been  waived. 

31.  Beport   of  referee — No   provision   for 

waiver  of. 

32.  Several  parties  to  issue. 

33.  Signature  of  findings — Time  of — Code 

prorisions  directory. 

34.  Statute — ^Does  not  absolutely  and  un- 

conditionally require  findings. 

35.  Statutory  waiver  of  findings  —  Takes 

place  by  failing  to  attend  trial. 


36.  Stipulation  in  writing — That  findings 

be  waived. 

37.  Suffering  default  to  be  entered. 

38.  Want  of  findings  in  record  on  appeal — 

Presumption. 

1.  Absence  of  andlnar*  In  record— 1»  mot 
fatal  defect  unless  It  affirmatively  appears 
that  they  were  not  waived. — Richardson  v. 
City  of  Eureka,  110  Cal.  441,  446,  42  Pac. 
965. 

As  to  preaiamptlOB  from  want  of  fladlns 
In  record  ob  appealt  see  par.  80,  this  note. 

2.  All  Isaacs  made  by  picadliivs— >Are 
presumed  to  have  beea  fomid  in  favor  of 
successful  party  where  findings  have  been 
waived. — Antonelle  v.  Board  of  New  City 
Hall  Comrs..  92  Cal.  228,  229,  28  Pac.  270. 

8.  Appearlms  for  special  parpose  only— 
And     movlBK    for    short     postpoaememt     of 

trial,  and  withdrawing  from  case,  and  not 
appearing  at  trial,  is  waiver  of  findings. — 
Eltzroth  V.  Ryan,  91  Cal.  584.  588,  27  Pac. 
932. 

4.  Constmctlon  of  sectloa^-As  directory 
only  and  not  prohibitory. — The  provisions 
of  the  above  section  are  to  be  construed  as 
directory  and  not  mandatory;  if  con- 
strued as  mandatory  it  would  often  operate 
to  work  injustice,  for  there  are  many  cases 
in  which  a  delay  in  the  signing  of  findings 
would  so  operate,  and  perhaps  chief  among 
them  are  cases  of  forceable  entry  or  of  un- 
lawful detainer.  Trial  courts  are  Justified 
in  disregarding  the  direction  contained  in 
the  above  section  whenever  a  compliance 
with  it  would  work  injustice  to  a  litigant. 
— Asebez  v.  Bliss,  178  Cal.  187,  172  Pac. 
595. 

5.  Same  — As     mandatory     merely. — And 

where  it  appears  that  the  findings  were 
prepared  by  a  party  under  an  order  direct- 
ing him  so  to  do,  and  that  the  findings  were 
signed  less  than  five  days  after  proposed 
findings  were  served  on  the  defendant,  the 
validity  of  the  Judgment  would  not  be  im- 
paired thereby. — Sadicoff  v.  Jackson,  —  Cal. 
App.  — ,  189  Pac.  111.  following  the  doctrine 
in  Admundson  v.  Shafer,  86  Cal.  App.  398 
172    Pac.    173. 

6.  Same— Service     of     proposed     Undines 

pursuant  to  above  section,  as  amended  in 
1913.  is  not  required  in  a  case  where  no 
direction  Is  made  that  findings  be  pre- 
pared.— HoflTman  v.  Rush  Co.,  27  Cal.  App. 
167,   149   Pac.    177. 

7.  Same— Same— 'Amendment     of     1818. 

The  amendment  of  1913  has  not  changed  the 
rule  that  a  superior  court  Judge  presiding 
outside   his   own   county   has   the   power   to 
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settle  and  sign  the  nndlngs  In  the  county 
of  his  residence. — Weinstock-Nichols  Co.  v. 
Courtney,  26  Cal.  App.  445,  147  Pac.  218, 

8.  The  amendment  to  this  section  was 
passed  solely  In  the  Interests  of  parties 
litigrapt,  to  grlve  them  an  opportunity  to 
sugrgrest  to  the  trial  judge,  before  signing 
findings,  certain  matters  they  desired  to 
have  incorporated.  The  amendment  was  not 
enacted  for  any  public  reason  and  the  pro- 
visions may  be  waived  by  a  party  litigant. 
— California  Cent.  Creameries  Co.  v.  Cres- 
cent City  L.  W.  &  P.  Co..  30  Cal.  App.  619, 
159  Pac.   209. 

8.  Default  of  party— Makes  fladlngs  am- 
necesMiiT,  and  in  such  case  they  form  no 
part  of  Judgment-roll. — In  matter  of  Cook, 
77  Cal.  220,  280,  11  Am.  St.  Rep.  267.  1 
L.  R,  A.  567,  17  Pac.  928,  19  Pac.  431. 

10.     Same— Of     defendant  —  Denylafl-     di- 
vorce   after— Findings   unnecessary. — Under 
the   provisions   of   section    131    of   the   Civil 
Code   regulation    proceeding   in   actions   for 
divorce  and  requiring  the  court  to   file   Its 
decision  and  conclusions  of  law  as  in  other 
cases    should    be    read    in    connection    with 
the  above  section,  and  with  sections  588  to 
590,  ante,  and  when  so.  read,   the  construc- 
tion to  be  placed  upon  the  Civil  Code  sec- 
tion   is   that   in   divorce   cases,   as   in   other 
cases,  findings  are  required  upon  a  trial  of 
issues   of   fact,    only,    which    issues   of   fact 
are  raised  by  the  pleading  of  the  respective 
parties,  and  then  only  in  cases  where  find- 
ings have  not  been  waived  as  provided  for 
in    the   above   section. — Waldecker   v.    Wal- 
decker,   178  Cal.  666,   174  Pac.   36,  following 
doctrine  in  Foley  v.  Foley,   120  Cal.  33,   65 
Am.    St.    Rep.    147,    62    Pac.    122;    Waller    v. 
Weston,  126  Cal.  201,  57  Pac.  897. 

11.  Dismissal  of  action  sua  sponte. — The 

dismissal  of  an  action  by  the  court  on  its 
own  motion,  after  the  evidence  Is  all  In.  is 
not  a  nonsuit  under  subdivision  6  of  section 
571,  ante,  but  is  a  final  Judgment,  and  when 
such  a  Judgment  is  unsupported  by  findings 
and  conclusions  as  prescribed  by  section  632. 
ante,  waiver  thereof  will  not  be  pre- 
sumed; but  the  conclusion  will  be  that  the 
only  reasonable  Inference  Is  that  the  court 
acted  under  an  erroneous  view  of  the  law, 
and  under  the  Impression  that  such  find- 
ings and  conclusions  were  not  required. — 
Saul  V.  Moscone,  16  Cal.  App.  511,  118  Pac. 
452. 

12.  Effect  of  waiver  of  findings. — Where 
findings  are  expressly  waived,  and  a  recital 
in  the  Judgment  that  a  homestead,  alleged 
In  the  complaint  to  be  community  property, 
was  the  separate  property  of  the  husband, 
It  will  be  presumed.  In  support  of  the  Judg- 
ment, that  evidence  was  introduced  suffi- 
cient to  justify  a  finding  that  would  support 
such  Judgment. — Bruce  v.  Bruce,  16  Cal. 
App.  356,  116  Pac.  994. 

18.  Express  findings  by  court-— Arc  neces- 
sary unless  they  are  waived. — Richardson  v. 
City  of  Eureka,  110  Cal.  441,  446.  42  Pac. 
956. 
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14.  Pact  that  findings  wer«  not  waived 
-—Must  afllrmatlTely  appear  by  bill  of  ex- 
ceptions, unless  the  Judgment-roll  shows  it. 
otherwise  all  intendments  are  in  favor  of 
validity  of  Judgment  and  it  will  not  be  re- 
versed on  appeal. — Leadbetter  v.  Lake,  118 
Cal.  616,  60  Pac.  686.  See  In  re  Arguello,  85 
Cal.  161,  153,  24  Pac.  641. 

15.  Failure  to  serve  copy  of  proposed 
findings— Effect  of.— A  Judgment  Is  not  void 
on  its  face  by  reason  of  the  failure  of  the 
party  directed  to  prepare  findings  to  serve 
a  copy  of  the  proposed  findings  upon  all 
other  parties  at  least  five  days  before 
the  findings  are  signed.— California  Cent. 
Creameries  Co.  v.  Crescent  City  L.  W.  &  P 
Co.,  80  Cal.  App.   619,   169  Pac.  209. 

16.  An  order  directing  the  preparation 
of  finding  is  not  a  part  of  the  Judgment- 
roll,  and,  therefore,  an  inspection  thereof 
would  not  disclose  that  such  direction  was 
given.— California  Cent.  Creameries  Co  v 
Crescent  City  L.  W.  A  P.  Co.,  80  Cal.  App! 
619,  169  Pac.  209. 

IT.  Same— Objection  an  appeal  from  the 
Judgment,  the  respondent  can  not  urge  in 
support  of  such  appeal  that  a  copy  of  the 
proposed  findings  was  not  served  upon  him 
within  the  five  days  required  by  the  above 
section  where  he  recovered  the  Judgment 
desired.— Jarvis  v.  Frey,  175  Cal.  687.  166 
Pac.  997. 

18.  Findings  not  directed— Need  not  be 
•erred  before  finding. — The  provisions  of 
the  above  section  requiring  that  where  the 
court  directs  a  party  to  prepare  findings, 
a  copy  thereof  shall  be  served  upon  the 
other  party  to  the  action  at  least  five  days 
before  findings  shall  be  signed  by  the  court 
does  not  apply  in  a  case  in  which  the  find- 
ings are  not  directed  by  the  court,  and 
In  such  a  case  where  the  findings  are  signed 
and  filed  on  the  same  date  on  which  they 
are  served,  the  proceedings  are  not  objec- 
tionable under  the  above  section,  for  the 
reason  that  the  case  is  not  brought  within 
the  provisions  of  the  section.- MacFarlane 
V.  Doyle,  —  Cal.  App.  — .  192  Pac.  462,  fol- 
lowing the  doctrine  In  Hoffman  v.  Guy  M 
Rush  Co.,  27  Cal.  App.  167,  149  Pac.  177. 

IIK  Findings  .  not  filed  —  Constructive 
error — Findings  not  being  filed  or  waived 
in  case  constitutes  error.- Bennet  v  Par- 
dinl,  63  Cal.   164,  166. 

20.  Findings  not  being  waived.  It  Is  error 
to  enter  Judgment  without  them.— Estate 
of  Burton,  63  Cal.  36,  37. 

21.  Judgment— Can  not  be  permitted  to 
atnnd  In  absence  of  findings  of  fact,  when 
it  does  not  appear  that  such  findings  were 
waived.— Dowd  v.  Clarke.  61  Cal.  262.  263 
See  Savings  &  L.  Soc.  v.  Thome.  67  Cal  53* 
54,   7  Pac.   36.  ' 

22     Same — Entered  without  findings,  find- 
ings   not    having    been    waived.    Is    error 

Estate  of  Burton,  63  Cal.  36,  87. 

23.     Same — May   be   vacated    for  want   of 
findings  of  fact,  although  losing  party  had 
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previously  sWen  notice  that  he  would  move 
for  ne'w  trial,  and  afterwards  grave  notice 
of  his  abandonment  of  that  motion.  Such 
notice  of  motion  was  not  waiver  of  findings, 
as  statute  enumerates  modes  which  must 
be  held  to  be  exclusive. — Savlng^s  &.  Lf.  Soc. 
V.  Thome,    67   Cal.   53,   54,   7  Pac.   36. 

36.     Minutes   of   court — May   be   corrected 

so  as  to  make  them  state  truth  in  relation 
to  iralver  of  findlngrs,  in  one  of  modes  above 
described,  and  when  minutes  so  corrected 
show  such  waiver  judgment  will  not  be  dis- 
turbed on  that  grround. — Sullivan  v.  Hume, 
4  Cal.   Unrep.    161,   33   Pac.    1121. 

2S.     Ordertear    JndKBacnt    to    be    set    aside 

and  cause  restored  to  calendar  for  new 
trial  for  reason  that  it  appeared  to  court 
That  no  findiners  of  fact  were  ever  prepared, 
sigmed,  or  filed,  and  findings  were  not 
valved,  is  not  error. — ^Van  Court  v.  Winter- 
im.  61   Cal.   615.  616. 

at.  Parties  are  entitled  to  flndincs  upon 
trial  of  issues  Joined  in  proceeding:  to  try 
objections  on  confirmation  of  referee's  re- 
port in  an  estate,  unless  they  are  waived. — 
Estate   of   Burton,   63  Cal.   36.  87. 

nature  siffnine  of  lindinvs— >De- 
rabntnntial  rifflitSd — Conceding:  it  to 
have  been  error,  under  the  above  section, 
for  the  court  to  sigrn  finding  before  the  ex- 
piration of  the  five-day  period,  if  no  sub- 
stantial rierht  was  denied  thereby,  such 
«^rror  \rill  be  disregrarded  in  appeal. — Baker 
▼.  Silers  Music  Co.,  176  Cal.  652,  166  Pac. 
1006. 
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lamp t Ion — ^Is    In    favor    of    Jade-' 

Meat,  and  mere  non-appearance  in  Judgr- 
ment^roll  does  not  necessarily  establish  fact 
that  error  was  committed.  Party  com- 
rlaininfiT  that  court  committed  error  in  fail- 
ingr  to  find  facts,  must,  by  bill  of  exceptions 
or  some  other  similar  and  appropriate  meth- 
**&.  make  it  affirmatively  appear  by  record 
that  no  waiver  of  flndingrs  had  in  fact  oc- 
mrred  in  court  below,  otherwise  Intend- 
ment on  appeal  must  gro  to  support,  and  not 
to  overthrow,  Judgrment  rendered. — Mulcahy 
y.  Glaxier,  51  Cal.  626,  627.  See  Reynolds  v. 
Brummag-im,  54  Cal.  254,  258;  Campbell  v. 
Ooburn,  77  Cal.  86,  37,  sub  nom.  Campbell 
V.  Hayes.  18  Pac.  860;  In  re  Argruello,  85 
CaL  151,  153.  24  Pac.  641;  Tomlinson  v. 
Ayres.  117  Cal.  568.  570,  49  Pac.  717;  Lead- 
better  V.  Lake,  118  Cal.  515,  50  Pac.  686; 
Horwege  ▼.  Sagre,  137  Cal.  539,  541,  542.  70 
I^c.    621. 

SB.  Bsnir  In  that  defendant  waived  llnd- 
k^n  in  case  where  findlngfs  should  have 
been  made  but  were  not  made. — Horwegre  v. 
Sa«e,   137  Cal.  539,  541,  70  Pac.   621. 


80.    Same— That  findings  have  been  waived, 

unless  contrary  is  affirmatively  shown  by 
bill  of  exceptions,  can  not  have  force  as 
agrainst  writing:  on  its  face  desigrnated  the 
"decision,"  filed  by  court  below,  and  clearly 
intended  to  be  finding:  upon  material  issue. 
—Kimball  v.  Stormer,  65  Cal.  116,  118,  3  Pac. 
408. 

31.  Report  of  referee— No  provision  for 
waiver  of. — Presumption  that  findings  were 
waived  can  have  no  application  to  report 
of  referee,  for  reason  that  no  provision  is 
made  for  waiver  in  such  cases,  and  in  very 
nature  of  case  could  not  be. — Lee  Sack  Sam 
V.  Gray,  104  Cal.  243,  247,  88  Pac.  85. 

82.  Several  parties  to  issue  of  fact  in- 
cludes all  parties,  and  must  be  held  to  ap- 
ply to  infants  as  well  as  adults. — Western 
L.  Co.  V.  Phillips,  94  Cal.  54,  56,  29  Pac. 
328. 

83.  Slvnatore  of  llndlnvs — ^Time  of— Code 
provisions  directory. — The  provisions  of  the 
above  section  requiring:  that  where  the 
court  directs  the  preparation  of  findings, 
the  same  shall  not  be  sigrned  prior  to  the 
expiration  of  five  days  from  a  service  of  a 
copy  thereof  on  the  adverse  party,  is  di- 
rectory only,  and  may  be  disreg:arded  when 
compliance  would  work  injustice  to  the 
rig:hts  of  a  litig:ant. — ^Amundson  v.  Schafer, 
36    Cal.    App.    898,    172    Pac.    173. 

84.  Statute— Does  not  absolutely  and  nn- 
conditionallT  re«aire  llndln«s  of  fact  should 
be  filed,  but  only  that  they  must  be  filed 
unless  waived  In  some  one  or  more  of  three 
modes  mentioned. — Mulcahy  v.  Glazier,  51 
Cal.    626,    627. 

35.  Statutory  waiver  of  llndlnirs— >Takeii 
place  by  falllnar  to  attend  trial. — Fact  that 
judg:ment  erroneously  refers  to  findings 
when  none  existed  is  of  no  consequence. 
Statute  requires  none  under  such  circum- 
stances.— Pincher  v.  Malcolmson,  96  Cal.  38, 
41,   30   Pac.   835. 

86.  Stipulation  In  writing — ^That  flndlnss 
be  waived  is  complete  waiver  of  findings. 
althoug:h  not  filed  until  after  entry  of  Judg- 
ment.— Doug:herty  v.  Friermuth,  68  Cal.  240, 
9  Pac.   98. 

37.     Safferins  default  to   be  entered  and 

failing:  to  appear  at  trial  is  waiver  of  find- 
ings.— Hibernia  Sav.  &  L.  Soc.  v.  Clarke, 
110  Cal.  27,  32,  42  Pac.  426. 

88.  Want  of  flndlnss  In  record  on  appeal 
•—Presumption. — Where  no  findings  appear 
in  the  Judgrment-roll  in  the  record  on  ap- 
peal on  the  Judgment-roll  alone,  it  will  be 
presumed  that  they  were  waived  as  herein 
provided. — Kritzer  v.  Tracy  Eng.  Co.,  16 
Cal.  App.   290,   116   Pac.   700. 


§635.     FINDINGS,  HOW  PREPARED.    [Repealed.]   ' 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  312;  repeal  approved  April  3,  1876,  Code 
Amdts.  1875-6,  p.  91;  re-enacted  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  146,  held  unconstitutional,  see  his- 
tory, i  5  ante. 
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§  636.    PR0CEEDINO8  AFTER  DETERMINATION  OF  ISSUE  OF  LAW. 

On  a  judgment  for  the  plaintiff  upon  an  issue  of  law,  he  may  proceed  in  the 
manner  prescribed  by  the  first  two  subdivisions  of  section  five  hundred  and 
eighty-five,  upon  the  failure  of  the  defendant  to  answer.  If  judgment  be  for 
the  defendant  upon  an  issue  of  law,  and  the  taking  of  an  account,  or  the  proof 
of  any  fact,  be  necessary  to  enable  the  court  to  complete  the  judgment,  a 
reference  may  be  ordered,  as  in  that  section  provided. 

History:     EQacted  March  11,  1872. 


PROCEEDING  AFTER  DETERMINATION 
OF  ISSUE  OF  LAW. 

1.  Agreed  facts. 

2.  Default  of  plaintiff  —  For  not  answering 

cross-complaint. 

3.  Defendant  who  failed  to  answer  within  time 

— After  demurrer. 

4.  Demurrer    sustained  —  Without    leave    to 

amend. 

5.  Entry  of  judgment  against  one  defendant, 

only. 

6.  Judgment  on  pleadings — Is  proper,  when 

7.  Motion  for  judgment  on  pleadings — Admis- 

sion. 

8.  One  of  several  defendants  not  appearing. 

9.  Too  late  to  inquire  whether  judgment  was 

warranted,  when. 

1.  Agreed  facts. — ^Where  a  case  Is  sub- 
mitted upon  an  agreed  statement  covering 
all  the  facts  of  the  case  no  flndinirs  of  fact 
are  necessary. — Earle  v.  Bryant,  12  Cal.  App. 
553,  667,   107  Pac.   1018. 

A»  to  fimdiBar  opoA  agreed  statemeiit  of 
facts,  see,  ante,  S  S83,  note.  Part  VIII. 

2.  Default  of  plalatllf— For  not  answer- 
ins  cross-complaint  does  not  deprive  him  of 
right  to  establish  cause  of  action  set  forth 
in  his  complaint.  Verdict  on  cross-complaint 
in  favor  of  defendant  would  not,  ipso  facto, 
extinguish  claim  of  plaintiff  or  defeat  his 
right  to  have  issue  thereon  determined. — 
Langford  v.  Langford,  136  Cal.  607,  608,  69 
Pac.   286. 

3.  Defendant  who  failed  to  answer  with- 
in  tine— After   dcmnrrer   overruled   is   not 


entitled  to  participate  in  further  proceed- 
ings in  case. — ^People  v.  Culverwell,  44  Cal. 
620,   622. 

4i  Demnrrer  snstained—Witllovt  leave  to 
amend,  and  no  showing  that  plaintiff  asked 
leave  to  amend,  supreme  court  will  not  re- 
verse judgment  on  gronud  that  leave  was 
not  granted  when  none  was  asked. — ^Barker 
V.  Freeman.  86  Cal.  633,  635,  24  Pac.  926. 

S.  Entry  of  Jadmnent  asainst  one  de- 
fendant who  failed  to  answer  after  his  de- 
murrer was  overruled,  without  at  same 
time  entering  judgment  against  co-de- 
fendant who  had  not  been  served,  is  In  ac- 
cordance with  statute. — Edwards  v.  Hell- 
ings.  108  Cal.  204,  207,  37  Pac.  218. 


6.  Jadmnent     on     pleadings— >Is     proper 

when  denials  of  answer  are  merely  of  mat- 
ters of  law  and  where  proof  of  averments 
of  answer  would  have  been  immaterial. — 
Heydenfeldt  v.  Jacobs,  107  Cal.  373,  376.  40 
Pac.   492. 

7.  Motion  for  lodgment  on  pleadincn-ii- 
Admission  that  all  averments  of  answer  are 
true. — McGowan  v.  Ford,  107  Cal.  177,  185, 
40    Pac.    231. 


8.  One  of  several  defendants  not  appear- 
ing, is  not  entitled  to  Judgment  in  his  favor, 
though  demurrer  of  other  defendants  who 
did  appear  was  sustained. — Farwell  v.  Jack- 
son,  28  Cal.  105,  107. 

9.  Too  late  to  inqnire  w^hether  Judgment 
was  ivarranted  by  law  and  facts  of  case, 
where  judgment  was  duly  entered  on  suffi- 
cient pleadings  and  findings  and  time  for 
appeal  had  elapsed. — People  ex  rel.  Bank 
Comrs.  V.  Bank  of  Mendocino  County,  133 
Cal.  107,  109,  66  Pac.  124. 
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Tit  viu,  ciuvi.]       refkrbnce:  upon  agrkbmbnt  of  parties. 
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CHAPTER  VI. 

OP  BBPBBENOES  AND  TEIALS  BY  BEPEEENCE8. 

1 638.    Bef erence  ordered  upon  agreement  of  S  641.  Either   party   may    object.     Grounds 
parties,  in  what  cases.  of  objection. 

i  639.    Bef  erence  ordered  on  motion,  in  what  {  642.  Objections,  how  disposed  of. 

eases.  i  643.  Beferees  to  report  within  twenty  days. 

1 610.    Number    of    referees,    qualifications,  S  644.  Effect  of  referee 's  findings. 

etc.     [In  eminent  domain.]  {  645.  How  excepted  to,  etc. 

§638.  REFEBENCE  ORDERED  UPON  AGREEMENT  OF  PARTIES  IN 
WHAT  CASES.  A  reference  may  be  ordered  upon  the  agreement  of  the  parties 
filed  with  the  clerk,  or  entered  in  the  minutes  : 

1.  To  try  any  or  all  of  the  iBraes  in  an  action  or  proceeding,  whether  of  fact 
or  of  law,  and  to  report  a  finding  and  judgment  thereon ; 

2.  To  ascertain  a  fact  necefisary  to  enable  the  court  to  determine  an  action  or 

proceeding. 

History:    Enacted  March  11,  1872,  re-enactment  of  1 182  of  Practice 
Act. 

ffiPERENCE  AND  TBIALS  BY  RBPEBEE. 
1,2.  Accounts  and  accoanting. 

3.  Action  of  court — Must  not  be  reviewed 

by  referee. 

4.  Court     commissioner  —  Appointed     as 

referee. 

5.  Court  has  power  to  state  account  be- 

tween parties. 

6.  Duty  of  referee — Is  to  act  upon  ques- 

tions committed  to  him. 
7.8.  Hearing    before    referee  —  Notice    to 
counsel — Necessity  of. 

9.  Order  of  court — Agreement  filed  with 
clerk  being  lacking — Effect  of. 

10.  Order  of  reference — Is  general  and  not 
special,  when. 

IL  Same — Power  of  court. 

12.  Beferee  —  Can  exercise  all  powers  of 
judge. 

13,14.  Same — Judge  pro  hac  vice. 

15.  Reference  is  not  a  discontinuance  of 

suit. 

16.  Silence  does  not  constitute  consent. 

17.  Stipulation  of  parties  that  cause  be  re- 

ferred. 

18.  Suit  in  equity — Consent  of  party  is  not 

necessary. 

19.  Unknown  party  —  Ordering  reference, 

improper. 

\m  to  eoipelHng  aceovntlDir  beti^rceii  teB- 
■■ta  la  coatai«B«  see  note  Ann.  Cas.  1913A, 

Ajr  t«  riskt  to  order  eompalsory  refer- 
^■e«  ta  aa  c^wltable  action  Independently  of 
■taivte,  see  note  Ann.  Cas.  191 2D,  1186. 


1«    Acco«atn     and     aeeoonttnar* — An      ac- 

coantlnir  may  be  ordered  througrh  a  refer- 
ence  or    the    court   may,    with    or    without 


a  preliminary  interlocutory  order,  proceed 
to  take  a  statement  of  account  Itself,  ren- 
dering such  final  judgrment  thereon  as  may 
appear  to  be  proper. — Fox  v.  Hall.  164  Cal. 
287,    128    Pac.    749,    760. 

2.  One  who  Is  put  in  charere  of  a  rancli 
under  an  agreement  that  he  is  to  pay  all 
taxes  on  the  same  and  to  pay  the  net  in- 
come thereof  upon  the  mortsragre  subsistingr 
agrainst  the  same,  occupies  a  fiduciary  rela- 
tion with  regard  to  the  owners  of  such 
ranch,  and  is  compellable  by  them  to  render 
an  accounting:  of  the  receipts  and  disburse- 
ments of  said  ranch.  Upon  such  accountingr, 
the  burden  would  probably  be  upon  the  de- 
fendant to  establish  any  expenditures  or 
credits  upon  which  he  migrht  rely  as  offsets 
to  the  grross  income  shown  to  have  been  re- 
ceived by  him.— Fox  v.  Hall.  164  Cal.  287, 
128  Pac.  749,  750. 

8.  Aetlon  of  court— Bfnot  not  be  reviewed 
by  referee. — ^Where  court  had  already  set- 
tled character  in  which  land  in  controversy 
was  held,  duty  of  referee  was  simply  to 
take  accounts  in  pursuance  of  principles 
stated  by  court. — Smith  v.  Walker,  38  Cal. 
385.  888,  99  Am.  Dec.  415. 

4.  Court  commissioner —>  Appointed  as 
referee. — Order  for  reference  appointing'  W., 
court  commissioner,  as  referee,  is  appoint- 
ment of  W.  as  referee  under  above  section, 
and  his  authority  is  derived  from  order  ap- 
pointing him  and  not  from  sUtute  defining 
duties  and  powers  of  court  commissioners. 
His  resignation  from  office  of  court  commis- 
sioner does  not  In  any  degree  impair  his 
authority  to  make  valid  fln'ding  upon  issue 
referred  to  him. — Jackson  v.  Puget  Sound 
L.  Co..  123  Cal.  97.  98,  101.  56  Pac.  788, 

5.  Conrt  has  power  to  state  account  be- 
tween parties  and  determine  all  questions  in 
case,  if  they  choose  so  to  do.     Unquestion- 
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ably  better  and  safer  practice  would  be, 
where  time  of  court  is  limited,  to  refer  it 
to  some  competent  person  to  state  account, 
but  court  can  pursue  such  course  as  it  may 
deem  advisable. — Hidden  v.  Jordan,  28  Cal. 
301,  308,  309;  Emery  v.  Mason,  75  Cal.  222, 
225,  16  Pac.  894. 

0.  Duty  of  referee—Is  to  act  upon  ques- 
tions committed  to  bim,  and  to  report  what- 
ever he  is  required  to  report  by  order  under 
which  he  acts. — Hlhn  v.  Peck,  30  Cal.  280, 
285. 

7.  HcarlnK  before  referee  •—  Notice  to 
counsel — ^Necessity  of. — Where  counsel  for 
the  defendant  were  in  court  when  the  order 
appointlngr  the  referee  was  made  and  the 
directions  as  to  his  duties  griven,  and  thus 
received  actual  notice  that  certain  testi- 
mony essential  to  the  final  decision  of  the 
case  would  be  taken  at  some  time  by  such 
referee,  even  if  it  can  not  be  held  that  in 
such  case  the  parties  should  not  be  given 
notice  by  the  referee  of  the  time  and  place 
fixed  for  his  heariners,  and  although  there 
is  no  special  provision  in  the  code  requiring: 
such  notice  to  be  Riven,  yet,  under  the  cir- 
cumstances, it  is  clear  that,  if  It  be  true 
that  they  were  given  no  notice,  counsel  for 
the  defendant  had  sufHcient  warning:  from 
their  actual  knowledgre  of  the  appointment 
of  a  referee  for  the  purpose  stated  to  put 
them  on  their  guard,  so  that,  by  the  exer- 
cise of  a  little  diligence,  they  could  have 
ascertained  the  time  and  place  at  which 
testimony  was  to  be  taken  by  the  referee. — 
Doudell  V.  Shoo,  20  Cal.  App.  424,  129  Pac. 
478,    487. 

8.  Where  the  absence  of  the  defendant  or 
his  attorneys  at  the  hearing  before  a  ref- 
eree is  due  to  their  own  negligence,  they 
have  no  ground  upon  which  to  found  a  Just 
complaint  against  the  judgment  of  the 
court  because  of  their  alleged  absence  from 
said  hearings  or  investigations.  (On  rehear- 
ing.)— Doudell  V.  Shoo,  20  Cal.  App.  424, 
129  Pac.  478,  490. 

9.  Order  of  court—- Agreement  filed  i^rltll 
clerk  belnir  laekins— Bflect  of. — An  order 
of  court,  and  agreement  filed  with  clerk 
or  entered  in  minutes  all  being  lacking,  at- 
tempted reference  is  voluntary  withdrawal 
of  case  from  Jurisdiction  of  court  by  whichf 
court  loses  all  control  over  cause,  and  has 
no  authority  to  enter  Judgment  upon  find- 
ings of  referee  except  by  consent  of  party. 
— Heslep.v.  City  of  San  Francisco,  4  Cal. 
1,  4. 

10.  Order  of  reference  —  Is  areneral  and 
not  special  wben  referee  is  to  try  Issues 
and  report  his  findings  thereon.  Such  order 
does  not  require  referee  to  report  facts.— 
Hihn  V.  Peck,  30  Cal.  280,  286. 

11.  Same— Foyfer  of  court. — ^Under  the 
provisions  of  the  above  section  the  court 
is  authorized  to  appoint  a  referee  and  di- 
rect him  to  try  any  and  all  issues,  whether 
of  law  or  of  fact.  In  the  action  of  proceed- 
ing in  which  the  order  of  reference  is  made, 
and  to  report  findings  and  Judgment  there- 


on, thus  investing  the  referee  with  power 
to  make  a  definite  disposition  of  the  issues 
and  of  the  action,  subject,  of  course,  to 
the  power  of  the  court  to  reject  or  con- 
firm his  report;  this  plenary  power  is  vested 
in  the  referee  from  the  presumption  enun- 
ciated in  the  above  section,  that  the  order 
of  reference  is  made  upon  the  agreement 
of  the  parties  to  the  action  or  proceeding. 
— Predenhall  v,  Schrader,>|^CaI.  App.l||4 
188  Pac.   580.  «■  ^ 

12.  Referee-— Can  exercise  nil  poivem  of 
Jndse  in  relation  to  trial  of  cause  referred 
to  him.  For  purpose  of  trial  he  takes 
place  of  Judge,  and  not  only  possesses 
power,  but  upon  abandonment  of  cause  by 
plaintiff  before  its  submission,  or  upon 
motion  of  defendant  when  plaintiff  fails  to 
prove  sufficient  cause,  it  Is  his  duty  to  grant 
nonsuit  and  report  his  Judgment  to  that 
effect. — Plant  v.  Fleming,  20  Cal.  92,  93. 
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18.  Same— Judse  pro  hae  vice. — Where 
the  stip^Iation  of  the  parties,  in  conform- 
ity with  which  an  order  of  reference  is 
made,  authorizes  that  officer  not  only  to 
take  the  evidence,  but  to  report  his  "find- 
ings of  fact  and  conclusions  of  law"  there- 
on, with  no  provision  either  in  the  stipula- 
tion or  the  order  for  a  review  by  the  court 
of  his  rulings  on  evidence  or  on  matters 
of  procedure,  the  reference  is  something 
more  than  the  ordinary  reference  to  a  mas- 
ter in  a  suit  in  equity.  It  constitutes  the 
referee  a  Judge  pro  hac  vice,  with  power  as 
ample  for  the  conduct  of  the  trial  and  rul- 
ings on  all  questions  arising  therein, 
excepting  only  for  entry  of  Judgment,  as  if 
the  cause  were  being  tried  by  the  court 
Itself;  and  the  report  or  determination  of 
such  an  officer  is  not  subject  to  be  set  aside 
by  the  court,  except  for  a  want  of  evidence 
to  sustain  his  findings  or  manifest  error 
in  his  conclusions  of  law. — United  States  v 
United  Surety  Co.,  226  Fed.  985. 

14.  A  reference,  by  consent  of  parties,  of 
an  entire  case  for  the  determination  of  all 
its  Issues,  though  not  strictly  a  submission 
of  the  controversy  to  arbitration  —  a  pro- 
ceeding which  is  governed  by  special  rules 
— is  a  submission  of  the  controversy  to  a 
tribunal  of  the  parties'  own  selection,  to  be 
governed  in  its  conduct  by  the  ordinary 
rules  applicable  to  the  admlnstration  of 
Justice  in  tribunals  established  by  law.  Its 
findings,  like  those  of  an  independent  trib- 
unal, are  to  be  taken  as  presumptively  cor- 
rect, subject,  indeed,  to  be  reviewed  under 
the  reservation  contained  In  the  consent 
and  order  of  the  court,  when  there  has  been 
manifest  error  in  the  consideration  given 
to  the  evidence,  or  in  the  application  of  the 
law,  but  not  otherwise.— United  States  v 
United  Surety  Co.,  226  Fed.  985. 

15.  Reference  Is  not  a  discontinuance  of 
•oit   as    Is    case    in    arbitration.— Gunter    v 
Sanchez.     1     Cal.     45,     48;     Draghicevich     v 
Vulicevich,  76  Cal.  378,  380,  18  Pac.  406. 

16.  Silence    does    not    constitute    consent 

nor  waiver  of  right  to  trial  by  Jury.    Refer- 
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ence  which  would  amount  to  flndingr  of  Jury 
and  have  direct  effect  to  deprive  party  of 
ri«rlit  of  trial  by  Jury  can  not  be  ordered 
without  consent  of  party. — Smith  v.  Polack, 
2   Cal.   92.  94. 

ir.     StlpvlatloB  of  parties   that  cause  be 

refeiis<  to  referee  to  take  evidence  and 
report  Judgment  Is  no  longrer  binding  after 
referee  has  reported  Judgrment  In  favor  of 
plaintiff,  and  defendant  has  moved  for  new 
trial  and  motion  been  granted.  Power  con- 
ferr(>d  by  stipulation  expires  when  Judgment 
was  reported,  and  when  new  trial  was 
granted     parties    were    restored    to    power 


which  they  occupied  when  issues  were  orig- 
inally made.  Either  party  could  then  de- 
mand trial  by  Jury  or  object  to  reference. 
— Daverkosen  v.  Kelley,  43  Cal.   477,   478. 

18.  Suit  In  equity— Consent  of  party  Is 
not  necessary  to  reference  in  case  In  equity. 
— Smith  V.  Rowe,  4  Cal.  6,  7. 

18.     Unknoi^rn   Party— Ordering   reference 

for  purpose  of  trying  of  issues  in  action  for 
partition  in  which  there  is  party  whose 
name  is  unknown,  is  error,  for  consent  of 
unknown  party  to  reference  can  not  be 
procured. — Hastings  v.  Cunningham,  36  Cal. 
549,  652. 


§  639.  REFERENCE  ORDERED  ON  MOTION,  IN  WHAT  CASES.  When 
the  parties  do  not  consent,  the  court  may,  upon  the  application  of  either,  or  of 
its  own  motion,  direct  a  reference  in  the  following  cases: 

1.  When  the  trial  of  an  issue  of  fact  requires  the  examination  of  a  long 
mcoount  on  either  side ;  in  which  case  the  referees  may  be  directed  to  hear  and 
decide  the  whole  issue,  or  report  upon  any  specific  question  of  fact  involved 
therein ; 

2.  When  the  taking  of  an  account  is  necessary  for  the  information  of  the 
court  before  judgment,  or  for  carrying  a  judgment  or  order  into  effect ; 

3.  When  a  question  of  fact,  other  than  upon  the  pleadings,  arises  upon  motion 
or  otherwise,  in  any  stage  of  the  action ; 

4.  When  it  is  necessary  for  the  information  of  the  court  in  a  special  proceed- 
ing. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  183  of  Practice 


Act. 

BEFERENCE  OBDERED  ON  MOTION- 
IN  WHAT  CASES. 

1.  CoUateral  matters  not  raised  by  pleadings. 

2.  Compnlsoiy   power  of  court  —  How  con- 

Uned. 

3.  Evidence  is  not  necessary  part  of  report. 

4.  Examination  of  long  account. 

5.  Intention  of  section.  ^ 

6.  Ime   arising  upon  pleadings — ^When  re- 

ferred. 

7.  Ju«1|^ent — Entered  by  clerk  on  report  of 

referee. 

K  Same — May  be  reported  by  referee,  when. 

9.  Order  for  reference — Made  without  con- 
sent and  against  objection. 

10.  Ordering  reference  in  divorce  action. 

11.  Presimiption  —  As    to    ground    on    which 

order  granted. 

12.  Reference  to  try  issues  of  fact  or  law — 

Power  of  court — Interlocutory  order. 

13.  Safficieney  of  notice — Though  formerly  de- 

fective. 

14.  Suit  in  equity. 

15.  Taking  and  stating  account  of  guardian. 

16.  Whole   case   referred — Consent  necessary. 

%,     Callateral  matters  not  rained  by  plead- 
being  sent  to  referee  for  information 


of  court,  motion  for  new  trial  is  not  neces- 
sary to  bring  action  of  referee  before  court 
for  review.  Report  of  referee  would  not  be 
binding  upon  court  until  adopted  by  it. — 
Harris  v.  San  Francisco  S.  R.  Co.,  41  Cal. 
398,   406. 

2.  CompuisorT-  power  of  covrt— How  con- 
aned. — The  compulsory  power  of  court  over 
question  of  reference  is  confined  to  issues 
involving  examination  of  long  account;  and 
under  the  constitution  this  section  can  not 
be  considered  to  include  issues  of  that  char- 
acter in  cases  where  parties  have  consti- 
tutional right  to  trial  by  jury. — Williams 
V.   Benton,    24  Cal.   424,   426. 

3.  Bvldence  Is  not  neeesMary  part  of  re- 
port of  referee  under  order  of  court  to  re- 
port judgment  on  filing  of  report,  judgment 
is  to  be  entered  as  matter  of  course;  and 
only  mode  in  which  party  can  take  advan- 
tage of  it  is  by  moving  to  set  aside  judg- 
ment as  on  motion  for  new  trial. — Sloan  v. 
Smith,  3  Cal.  406,  407. 

4.  Bxanttaatloa  of  Iobk  aeeonnt. — Motion 
for  appointment  of  referee  properly  denied, 
it  not  having  been  made  to  appear  that 
there  was  issue  which  required  examination 
of  long  account,  and  also,  that  note  sued 
on  by  plaintiff  in  such  action  implied  set- 
tlement between  plaintiff  and  defendant  up 
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to  that  time. — Clarkson  v.  Hoyt,  4  Cal.  Un- 
rep.  647,  86  Pac.  382. 

5.  iBtentloa  of  ■cetlom  is  not  to  author- 
ize court  to  refer  all  Issues  involved  in 
action,  against  consent  of  parties,  merely 
because  one  of  them  involves  examination 
of  long  account,  and  this  is  made  manifest 
by  contrasting  terms  of  above  section  with 
those  of  preceding  section. — Williams  v. 
Benton,  24  Cal.  424,  426. 

6.  Issae  arlalBir  vpoa  plcadlasa  will  not 
be  referred  to  referee  except  when  trial 
of  issue  requires  examination  of  long  ac- 
count on  either  side. — Hastings  v.  Cunning- 
ham,   85    Cal.    649.    662. 


7.  JudiTBieiit— Bmtered  by  clerk  on 
port  of  referee. — Those  cases  in  which  an 
order  appointing  a  referee  may  be  regarded 
as  general  and  unlimited,  vesting  such  ref- 
eree with  power  to  try  the  whole  issue 
presented  as  to  the  accounts  between  the 
parties,  it  is  the  plain  duty  of  the  referee 
to  make  and  file  findings  of  fact  and  con- 
clusions of  law;  upon  these  findings  of 
fact  and  conclusions  of  law  a  Judgment 
will  follow  immediately,  to  be  entered  by 
the  clerk,  and  the  decision  will  stand  as 
that  of  the  court,  subject  to  exception  and 
review,  the  same  as  if  the  action  had  been 
tried  by  the  court. — ^Weavering  v.  Schneider, 
—  Cal.  App.  — ,  198  Pac.  418. 

As  to  entry  of  Sadvment  by  elerk  oa  tkUng 
of  llndlngii  aad  eoaclaaloas  by  referee,  see, 
ante,  {  639. 

8.  Same— May  be  reported  by  referee, 
whea. — Power  is  not  given  court  to  direct 
a  referee  to  report  Judgment.  Whole  case 
may  be  sent  to  referee  if  there  be  but  one 
issue  in  action  and  that  issue  involves  ex- 
amination of  long  account.  If,  however, 
there  are  otlier  issues  in  case  not  involving 
examination  of  long  account,  court  has  no 
compulsory  power  to  send  them  to  referee 
for  trial. — ^Williams  v.  Benton,  24  Cal.  424, 
426. 

8.  Order  for  reference— 'Made  vrlthoot 
consent  and  airalBSt  objection  of  defendant 
in  ordinary  suit  at  law  for  recovery  of 
debt  is  cause  for  reversal  of  Judgment. 
Constitution  provides  right  tliat  trial  by 
Jury  shall  remain  inviolate.  Ground  of 
reference  that  trial  would  require  examina- 
tion of  long  account  is  no  excuse;  for  if 
such  construction  could  be  maintained, 
right  to  trial  by  Jury  could  be  entirely 
swept  away  by  legislative  enactment. — 
Grim  V.  Norris.  19  Cal.  140,  142,  79  Am.  Dec. 
206;  Hendy  Machine  Works  v.  Pacific  Cable 
C.  Co.,  99  Cal.  421,  428,  83  Pac.  1084. 

10.     Orderfaar  reference  la  divorce  actloa 

for  the  purpose  of  determining  division  of 
community  property  is  no  ground  for  delay- 
ing motion  for  a  new  trial  upon  Judgment 
previously  rendered.  Such  reference  was 
one  for  purpose  of  securing  information 
necessary  for  carrying  Judgment  already 
ordered  into  effect,  and  not  for  taking  ac- 
count   or    for    reporting    upon    any    subject 
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necessary  to  enable  court  to  render  Judg- 
ment upon  issues  in  cause. — Sharon  v. 
Sharon,  79  Cal.  638,  702,  22  Pac.  26,  131. 

11.  PresamptloB— As  to  irronnd  on  which 
order  sraated^ — ^Before  the  amendment  of 
the  above  section  In  1919,  where  a  motion 
was  made  and  granted,  the  court  may  pre- 
sume that  the  order  was  made  on  the  in- 
sufficiency of  the  evidence  to  Justify  the 
verdict,  in  the  absence  of  any  other  cause 
appearing  in  the  record. — Daniels  v.  Mc- 
Guire,  —  Cal.  App.  — ,  198  Pac.  421,  follow- 
ing Gordon  v.  Roberts,  162  Cal.  606,  608. 
128  Pac.  288. 

12.  Reference  to  try  issaea  of  fact  or 
law— Power    of    court— -Interlocatory    order. 

— In  an  action  by  the  stockholders  of  a 
corporation  brought  for  the  purpose  of  hav- 
ing cancelled  certain  deeds  of  trust  and 
chattel  mortgages  and  certificates  of  stock 
issued,  and  after  the  filing  of  an  amended 
complaint  certain  other  stockholders  in- 
tervene and  by  leave  of  the  court  filed  a 
complaint  in  intervention  in  which  they 
adopted  the  amended  and  supplemental  com- 
plaint filed  by  the  original  plaintiffs  in 
the  action  as  their  complaint  in  interven- 
tion and  thereafter  on  motion  of  the  orig- 
inal plaintiffs  the  action  was  dismissed  so 
far  as  they  were  concerned,  and  the  issues 
between  the  interveners  and  the  defendants 
were  ordered  to  be  tried  by  a  referee  to 
ascertain  and  report  on  certain  things  enum- 
erated in  the  order  of  reference;  on  objec- 
tion on  appeal  from  Judgment  by  the  de- 
fendants that  the  court  was  without  Jurisdic- 
tion to  order  a  reference  because  it  had 
not  previously  to  making  such  order  found 
that  the  interveners  were  entitled  to  an 
accounting  as  prayed  for  in  the  amended 
and  supplemental  complaint,  and  had  not 
entered  an  interlocutory  decree  adjudicat- 
ing that  fact,  is  witliout  force  because  no 
such  statutory  provisions  requires  such  pre- 
liminary formality  In  a  proceeding  under 
the  above  section. — Fredenhall  v.  Schrader. 
45  Cal.  App.  719,  188  Pac,  680,  following  doc- 
trine in  Gunter  v.  Sanchez,  1  Cal.  46,  48; 
Smith  v.  Rowe.  4  Cal.  6;  Grim  v.  Norris,  19 
Cal.  140,  79  Am.  Dec.  206;  Williams  v.  Ben- 
ton, 24  Cal.  425;  Jones  v.  Gardener,  57  Cal. 
641;  Moore  v.  Calkins,  85  Cal.  177,  190,  24 
Pac.  729,  harmonizing  Fox  v.  Hall.  164 
Cal.  287.  128  Pac.  749,  by  explaining  the 
force  and  effect  of  the  language  of  that  de- 
cision and  showing  that  it  does  not  go  to 
the  extent,  of  deciding  that  an  interlocutory 
order  is  essehtial. 

18.  Safflcieacy  of  notice -« Thoagh  for- 
merly defective. — ^Where  the  notice  of  in- 
tention to  move  for  a  new  trial  stated  that 
the  motion  would  be  made  upon  certain 
grounds  set  forth  "and  upon  the  records, 
papers,  and  filings  In  said  action,"  although 
formerly  defective  in  that  it  does  not  spe- 
cifically comply  with  the  letter  of  the  above 
statute,  it  did  in  substance  comply  with  the 

rule     and     was     therefore     suflScient. Mc- 

Neely  v.  Hill,  —  Cal.  App.  — ,  198  Pac.  427 
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14.  Smit  In  equity* — ^Reference  may  be 
made  In  any  equity  suit  when  either  party 
alleges  facts  showing  examination  of  longr 
account  necessary.  Power  of  court  to  re- 
fer depends  upon  pleadlngrs  on  one  side 
or  the  other. — Jones  v.  Gardner,  67  Cal. 
Ml.  €43. 

15.  XaklBir  and  statins  account  of  ffuar- 
dtanu — Court  havingr  power  to  take  and  state 
account   of  sruardian  has  power  to  refer  to 


some  proper  person   to   state   it. — Trumpler 
V.  Cotton,  109  Cal.  250,  255,  41  Pac.  1033. 

16.  Whole  case  referred — Consent  neces- 
sary.^— Effect  of  reference  to  state  account 
between  parties  being:  reference  of  whole 
case  for  trial,  is  not  authorized  without 
consent  of  parties. — ^Hendy  Machine  Works 
V.  Pacific  Cable  Const.  Co.,  99  Cal.  421,  423, 
88  Pac.  1084. 


§640.    NUMBEB  OF  BEFEREES,  QUALIFICATIONS,  ETC.     [IN  EMI- 

HENT  DOHEAIN.]    A  reference  may  be  ordered  to  the  person  or  persons,  not 

exceeding  three,  agreed  upon  by  the  parties.    If  the  parties  do  not  agree,  the 

conrt  or  judge  must  appoint  one  or  more  referees,  not  exceeding  three,  who 

reside  in  the  county  in  which  the  action  or  proceeding  is  triable,  and  against 

whom  there  is  no  legal  objection,  or  the  reference  may  be  made  to  a  court  com- 

missioiier  of  the  county  where  the  cause  is  pending;  provided,  that  in  any 

action  brought  under  title  seven  of  part  three  of  this  code,  if  the  plaintiff  is 

the  state,  a  county,  city  and  county,  or  any  incorporated  city  or  town,  or  a 

municipal  water  district,  the  referees  are  not  required  to  be  residents  of  the 

eounty  in  which  the  action  or  proceeding  is  triable.    Nothing  herein  contained 

shall  be  construed  as  repealing  any  law  of  this  state  giving  jurisdiction  to  the 

state  railroad  commission  to  ascertain  the  just  compensation  which  must  be 

paid  in  eminent  domain  proceedings. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  184  Practice 
Act  with  clause  added;  amendment  approved  May  22,  1913,  Stats,  and 
Amdts.  1913,  p.  246.    In  effect  August  10,  1913. 


NUMBEB  OF  REFEREES— QUALIFICA- 
TION. 

L  Clerk     of     defendant  —  Being     appointed 
referee. 

2.  Kew  referees — May  be  appointed  in  place 

of  those  who  have  resigned. 

3.  Referees  need  not  be  sworn. 

1.  Clerk  of  defendant— BelniT  appointed 
ycfuee  Is  not  circumstance  of  any  consid- 
erable evidence  of  fraud  in  view  of  the 
ikstare  of  duties  of  referee,  for  his  duties 
are  very  limited  and  plain,  and  his  acts  sub- 
ject to  revision  of  court. — Adams  v.  Hack- 
ett.   7    CaL    187.   201. 


2.  New  referees— May  be  appointed  In 
plaee  of  those  who  have  resiarned. — Even 
where  referees  have  acted  and  reported,  if 
court  does  not  approve  their  report  it  may 
appoint  new  referees.  Parties  can  not, 
every  time  new  referee  is  appointed,  stay 
all  proceedings  by  appeal  from  such  order. 
— Fallon  V.  Brittan,  84  Cal.  511,  614,  24  Pac. 
881. 

8.  Referees  need  not  be  si^rorn. — Imposi- 
tion of  oath  by  court  would  be  of  no  effect 
other  than  to  put  it  in  their  power  to  com- 
mit moral  perjury  without  being  amenable 
to  law. — Sloan  v.  Smith,  8  Cal.  406,  407. 


§641.    EITHER  PARTY  HAY  OBJECT.    OROXTNDS  OF  OBJECTION.    A 

party  may  object  to  the  appointment  of  any  person  as  referee,  on  one  or  more 
of  the  following  grounds : 

1.  A  want  of  any  of  the  qnaliflcations  preacribed  by  statute  to  render  a  per- 
son competent  as  a  juror ; 

2.  CoQsaagmnity  or  aflanity,  within  the  third  degree,  to  either  party,  or  to 
an  oflScer  of  a  corporation  which  is  a  party,  or  to  any  judge  of  the  court  in 
which  the  appointment  shall  be  made ;  . 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and  servant, 
employer  and  clerk,  or  principal  and  asrent,  to  either  party ;  or  being  a  member 

lOSl 


•§  642»  648  OBJBSCTIONS — ^REPORT  OF  RBFBRBISS,  TIME  OF.  [Pt.  II. 

of  the  family  of  either  party;  or  a  partner  in  business  with  either  party;  or 
security  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witneas  on  any  trial  between  the  same 
parties  for  the  same  cause  of  action ; 

5.  Interest  on  the  part  of  such  person  in  the  event  of  the  action,  or  in  the 
main  question  involved  in  the  action ; 

6.  Having  formed  or  expressed  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action ; 

7.  The  exJstenoe  of  a  state  of  mind  in  such  person  evincing  enmity  against  or 
bias  to  either  party. 

History:  Bhiacted  March  11,  1872,  re-enactment  of  S  185  of  Practice 
Act;  amendment  approved  March  3,  1897,  Stats,  and  Amdts.  1897,  p. 
60;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  146,  held  unconstitutional,  see  history,  $6  ante ;«  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  714,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  448. 

A«  to  conaanflrniBlty  0V  afllnltT*  see  Kerr's  A»  to  msjko  are  eompetent  to  act  aa  Jarora* 

Cyc.     Civ.    Code,     2d    ed.     8S  1390-1893     and  see,  ante,   S  198  and   note, 

notes.  As  to  i^rlio  are  exempt  from  Jury  daty,  see. 

As  to  disqaallfleatloaa  of  Jad^e  to  alt  or  ante,   S  200   and   note. 

act  la  matter,  see,  ante,  8  170  and  note.  ^^  ^^  ^^^  „^  ^ot  competent  to  act  aa 

As  to  arronnds  of  eballeaare  of  Jarora,  see.  Jurors,  see,  ante,  8  199  and  note, 
ante,  6  602  and  note. 

§  642.     OBJECTIONS,  HOW  DISPOSED  OF.    The  objections  taken  to  the 

appointment  of  any  person  as  referee  must  be  heard  and  disposed  of  by  the 

court.    Affidavits  may  be  read  and  .witnesses  examined  as  to  such  objections. 

History:  Enacted  March  11,  1872,  re-enactment  of  i  186  Practice 
Act. 

As  to  objection,  see,  ante,  §  641. 

Aa  to  who  may  be  refereOt  see,  ante,  {641. 

§  643.    REFEREES  TO  REPORT  WITHIN  TWENTY  DAYS.    The  referees 

or  commissioner  must  report  their  findings  in  writing  to  the  court  within 

twenty  days  after  the  testimony  is  closed,  and  the  facts  found  and  conclusions 

of  law  must  be  separately  stated  therein. 

History:  Enacted  March  11,  1872^  founded  upon  ft  187  Practice 
Act. 

REFEREES— REPORT  OF— WHEN  TO  BE        9.  Referee  should  report  in  writing— An<l  find 

MADE.  factB. 

1.  Bringing     in     and     filing     attached     or      lo.  Specific  facts  being  put  in  issue  by  plead- 

amended  report  improper.  ings. 

2.  Case  being  submitted— Amended  pleadings      ^    striking  out  finding  of  fact  by  referee. 

improper.  o  ©  ^ 

3.  Controversy  relating  to  settlement  of  long-  *•    Brlii»i«»    tn    and    flilne    attached    or 

standing  account — Procedure.  amended  report  is  beyond  power  of  referee. 

4.  Judge   sitting   as   referee-Distinct   from      ^""^  ^"  *PP«*^  <;*f  7»"«^  ^\  reviewed  with 

court. 


5.  One  rule  for  guidance  of  all  referees. 


reference    to   origrinal    report  alone. — Head- 
ley  V.  Reed,  2  Cal.  322,  325. 


^    ^               ,.        X.    ^   -    J-                          -J  *•     Cn»e  beInK  ■nbmltted— Amended  plead- 

6.  Presumption  that  findings  were  waived—  ,„^  improper.— Case  being  submitted,  ref- 

Can  have  no  application.  ^p^g    has    no    power    to    allow    plaintiff    to 

7.  Provision    of   above    section    is    directory  introduce    amended    complaint,    nor   compel 

merely.  defendant    to   flle   amended    answer.      Issue 

8.  Referee  has  discretion  to  re-open  cause  for  being  made  up  and  submitted  to  referee,  he 

additional  testimony.  must    pass    upon    that    issue    and    can    ncit 

iss:: 


Tit.  Till,  Ch.TI.] 
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change  it. — De  La  Rlva  ▼.  Berreyesa,  2  Cal. 
195,  197. 

SL  Comtr^TvrmT  relatliis  to  settlemeBt  of 
lo«S^^ta»<l»g  aeeoiiBt  —  Prooednre.  —  In 
those  cases  in  which  there  is  a  controversy 
relating  to  settlement  of  longr-standinsr  ac- 
count runninff  through  a  period  of  several 
years  and  consisting  of  numerous  items  on 
both  sides,  and  general  facts  only  being 
averred  in  complaint  and  answer,  record 
woald  be  encumbered  with  mass  of  useless 
matter  if  referee  was  required  to  find  facts 
proved  in  respect  to  each  separate  item.  If 
particular  items  were  improperly  allowed 
or  disallowed*  asffrieved  party  has  his  rem- 
<^y  by  motion  for  new  trial,  which  wlU  be 
more  convenient  in  practice  than  a  detailed 
statement  by  referee  of  facts  proved  In  re- 
spect to  each  Item  of  a  Ions  account.  In 
such  case,  if  items  on  debit  side  are  In- 
telUflTibly  stated  by  referee  so  that  on  face 
of  report  it  clearly  appears  how  indebted- 
ness arose,  this  would  be  sufficient  com- 
pliance with  statute  in  this  class  of  cases. 
— ^Pratalonero  v.  Larco,  47  Cal.  378,  882. 

4i  Jw^se  sittlBir  as  referee^Dlstlaet 
tfm  99mrt  acting  as  such  within  Its  own 
proper  sphere,  as  if  different  referee  had 
been  selected. — Lee  Sack  Sam  v.  Gray,  104 
CaL   24S,    248,    38  .Pac.    86. 


S.     €>Be  role  for  iraidaace  of  all  referees 

Is  fixed  by  code,  they  are  alike  and  without 
exceptions  subject  to  Its  provisions. — Lee 
Sack  Sazn  v.  Gray,  104  Cal.  243,  248,  88  Pac. 
8S. 


6.  Presamptloa  that  fladlass  iv  e  r  e 
waived— Caa  have  so  application  to  report 
of  referee,  for  reason  that  no  provision  Is 
made  for  waiver  In  such  cases,  and  in  very 
nature  of  case  should  not  be. — Lee  Sack 
Sam  V.  Gray,  104  Cal.  243,  247,  38  Pac.  85. 

7.  ProvlsiOB  of  above  section  is  directory 
merely*  and  failure  to  file  in  time  prescribed 
can  not  have  effect  of  Invalldatlngr  report  or 
Judgrment  rendered  thereon. — Keller  v.  Sut- 
rlck,   22  Cal.  471,   478. 

8.  Referee  has  discretion  to  re-open 
canse  for  additional  testimony. — The  referee 
has  discretion  to  open  case  after  It  has  been 
closed,  for  purpose  of  receiving  additional 
testimony.  Exercise  of  such  discretion,  ex- 
cept In  case  of  gross  abuse,  can  not  be  re- 
viewed on  appeal. — ^Marziou  v.  Ploche,  10 
Cal.    546,   546. 

8.  Referee  should  report  in  wrltlns^— > 
And  lind  faets^ — Referee  should  not  only 
report  In  wrltlngr,  but  should  find  facts 
upon  which  Judgrment  of  court  Is  thereafter 
to  be  pronounced.  By  no  other  means  can 
court  be  Informed  so  as  to  intelligently  act 
in  premises. — Lee  Sack  Sam  v.  Gray,  104 
Cal.  243,  247,  38  Pac.  85. 

10.  Speciflc  facts  belnir  pst  in  Issue  by 
pleadluffs,  it  Is  the  duty  of  court  or  referee 
to  find  distinctly  as  to  these  facts. — Prata- 
longo  V.  Larco,   47  Cal.  378,  382. 

11.  Striking  out  Undine  of  fact  by  ref- 
eree and  substituting  for  It  finding  by  court 
Is  practice  not  to  be  commended. — Prata- 
longo  V.  Larco,   47   Cal.   378,   383. 


§  644.  EFFECT  OF  BEFEBEE'S  FINDING.  The  finding  of  the  referee  or 
commissioner  upon  the  whole  issue  must  stand  as  the  finding  of  the  court  and 
upon  filing  of  the  finding  with  the  clerk  of  the  court,  judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the  action  had  been  tried  by  the  court. 

IHIstory:    Enacted  March  11»  1872. 

16.  Same — ^Findings   need   not   be   reported, 
when. 


BEFEBEE'S  FINDING— EFFECT  OF. 

L  Faets  only  being  found — Action  of  oourt 
neeessary. 

2.3.  Findings  of  referee— Take  place  of  find- 
ings of  court. 

4, 5.  Same — Upon  collateral  matters. 

6.  Same — Upon  whole  issue. 

7.  Mandamus  to  compel  judge  to  enter  judg- 

ement. 

8l  Objections  to  report  of  referee — Should 
be  filed  before  trial. 

9.  Beferee  acts  as  substitute  for  jury. 

10.  Beferee  to  try  issues  may  return  general 

verdict. 

11.  Beport  of  referee — Has  same  legal  effect 

as  award  in  arbitration. 

12.  Stipolation  for  reference  to  try  all  issues 

— Judgment  upon. 

13.  Sufficient  upon  which  to  base  judgment 

being  contained  in  report. 

14.  Whole    issue   being    tried    by    referee — 

Judgment  follows. 


1.  Facts  only  belnar  found— Actl«B  of 
court  aecciwarr. — The  facts  only  belngr 
found,  whether  by  report  of  referee  or  spe- 
cial verdict  of  Jury,  direct  action  of  court 
must  be  Invoked  before  judgment  can  be 
entered.  Thougrb  trial  In  such  cases  has 
ended.  Judgment  does  not  follow  as  matter 
of  course;  and  time  within  which  notice  of 
motion  to  set  aside  report  or  verdict  must 
be  given  should  be  the  same  in  two  cases, 
and  date  from  filing  of  report  or  rendition 
of  verdict. — Peabody  v.  Phelps,  9  Cal.  213, 
224. 


2.     Fllidfiiira    of    referee     Take    place    of 
fladlnara   of   coart. — The    findings    and    deci- 
sion of  referee   take  place  of  findings  and 
decisions  ot  court,  where  referee  tries  case 
and  reports  Judgment,  a.id  such  papers  and 
no    others    constitute    Judgment-roll    when      /' 
case   Is   tried   by   referee   as   would    If   case  |  ^ 
were    tried    by   court. — Faulkner   v.   Hendy.  1 
103  Cal.  15,  21,  36  Pac.  1021. 
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like  manner  as  If  action  had  been  tried  by 
court. — Peabody  ▼.  Phelps,  9  Cal.  218.  224. 


16.     Trial  before  referee     Ho^r  condneted. 

— Trial  before  referee  should  be  conducted 
in  same  manner  as  though  it  was  had  be- 
fore court,  and  evidence  must  be  embodied 
in  a  bill  of  exceptions  and  certified  by  ref- 
eree. In  case  order  of  reference  fails  to 
direct  return  of  evidence  to  court,  party 
objecting  to  report  must  see  that  such  tes- 
timony as  he  relies  on  is  properly  certified 
to. — Goodrich  v.  Mayer,  5  Cal.  480,  481; 
Phelps  v.  Peabody,  7  Cal.  60,  62,  68. 


10.     Same— Review  of  deelaloa  of  referee 

upon  question  of  fact  is  subject  to  same 
rules  as  action  of  Jury  in  special  verdict, 
or  of  a  court  upon  finding  of  facts.  The 
weight  of  evidence,  the  resolution  of  any 
conflict  in  the  evidence,  the  credibility  of 
the  witnesses,  the  character  of  the  testi- 
mony, are  matters  upon  which  he  is  re- 
quired to  exercise  his  Judgment,  and 
wherein  his  Judgment  will  be  accepted  by 
the  court  as  correct,  unless  clearly  shown  to 
be  erroneous. — Bernard  v.  Sloan,  2  Cal.  App. 
787,   84  Pac  282,  287. 


CHAPTER  Vn. 

PBOVIBIONS  RELATING  TO  TBIAL8  IN  GENERAL. 

Article  I.    Exceptions,  S|  646-653. 
XL    New  Truls,  M  656-663ft. 


ARTICLE  L 
EXCEPTIONS. 


I  651.    EzceptioDB  after  judgment,  ete. 

S  652.  When  exception  is  refused,  applica- 
tion to  supreme  court  to  prove  the 
etc. 


same,  etc. 
§  653.    Proceedinffs    where    judge 
hold  office. 


to 


S  646.  Exceptions  may  be  taken.  Time  when 
tiJEcn,  ete. 

§  647.    What  deemed  excepted  to. 

§  648.     Exception,  form  of. 

§  649.  Bill  of  exceptions.  When  to  be  pre- 
sented, etc. 

§  650.  Exceptions  not  presented  at  time  of 
ruUnff.  Notice  to  adverse  party. 
[Draft  of  proposed  bill;  amend- 
ments.]    How  settled,  etc. 

§  646.  EXCEPTIONS  HAY  BE  TAKEN.  TIME  WHEN  TAKEN,  ETC.  An 

exception  is  an  objection  upon  a  matter  of  law  to  a  decision  made,  either 
before  or  after  judgment,  by  a  court,  tribunal,  judge,  or  other  judicial  officer, 
in  an  action  or  proceeding.  The  exception  must  be  taken  at  the  time  the  deci- 
sion is  made,  except  as  provided  in  section  six  hundred  and  forty-seven. 

History:  Ehiacted  March  11,  1872,  founded  on  ft  188  Practice  Act; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  313; 
April  3,  1876,  Code  Amdts.  1875-6,  p.  91. 

EXCEPTION— WHEN  TO  BE  TAKEN. 

1.  Construed — Essential  part  of  definition 
of  exceptions. 

2-  8.  Admission  or  rejection  of  evidence- 
In  general. 

9.  Same  —  !Failure  of  court  to  pass  on 
question  of  admissibility  of  eyidence. 

10.  Same — Objection  to  competency  of  ex- 

pert witness. 

11.  Same — Objection  on   ground  of  vari- 

ance. 

12.  Same — Time  of  taking. 

13.  Same — Trial  by  person  not  a  lawyer. 

14.  Allowance  or  settlement  of  bill  of  ex- 

ceptions. 

15.  Capacity  to  sue. 


16.  Delay  as  affecting  right  to  sue. 

17.  Delivery  of  sealed  verdict  to  coroner. 

18.  Failure  to  object — That  there  was  no 

proof  of  genuineness  of  indorsement 
of  instrument. 

19.  Failure  to  permit  amendment  of  com- 

plaint. 

20, 21.  Instructions — Not  excepted  to  at  time. 

22.  Same — Error   in   giving   contradictory 

instructions. 

23.  Same — Further  instructions — Error  of 

law. 

24.  Objection — That    complaint    does    not 

state    facts    sufficient    to   constitute 
cause  of  action. 

25.  Same — To  costs  allowed. 


1986 


%  II,  Art.  I.]  ADMISSION   OR  RBJBCTION   OP  EVIDBMCB— OBJECTION. 


9646 


26,  27.  Bansie — To  evidence — As  to  waiver. 

28.  Same — Same — Theory  of  case. 

29.  Same — To  method  of  procedure. 

30.  Same — To  order  striking  out  statement 

on  motion  for  new  trial. 

31.  Same — To  special  verdict. 

32.  Order  striking  bill  of  costs  from  files. 

33.  Befosal  to  hear  evidence. 

34.  Bight  of  appellants  to  ask  for  revoca- 

tion  of  probate  of  will. 
35y36.  Baling  granting  motion  for  nonsuit. 

37.  Baling   on  allowance   or   exclusion   of 

ballots — In  election  contest. 

38.  Baling  sustaining  objection   to  appli< 

cation  to  file  compkiint  in  interven- 
tion. 

39.  Sofficiencj  of  pleading  to  raise  issue. 

40.  Time  of  making. 

41.  Whei«  no  exceptions  were  taken. 

Am  tm  th«  mcceMlty  of  an  exeeptlon  to  an 
rvfulnv    to    atrlMe    out    a    pleadlmff. 
post,  I  647,  and  note. 


1.  Coaatraed— Bwieiitlal  part  of  dellnl- 
ttoa  of  czecptloa  is  that  it  must  be  taken 
upon  fact  or  facts  not  denied. — In  matter 
of    Bowen.    S4   Cal.   682,   686. 

2.  Adatlaaion  or  rcjectlom  of  evfdenc^^ 
la  sencral^ — The  admission  or  rejection  of 
evidence  made  during  course  of  trial  must 
b«  excepted  to  at  time  it  is  made  in  order 
to  be  made  available  on  motion  for  new 
trial  or  appeal. — Turner  v.  Tuolumne  Co. 
W.  Co^   25  Cal.  897,  404;  Keeran  v.  Griffith, 

34  CaL  680;  Russell  v.  Dennison,  45  Cal. 
337.  338;  Lucas  v.  Richardson,  68  Cal.  618, 
€20.  10  Paa*183;  McQuire  v.  Drew,  83  Cal. 
325,  233,  23  Pac.  312;  Dickerson  v.  Dicker- 
aon.  108  Cal.  351,  852,  41  Pac.  475. 

Am  tm  czcoptlOM  to  exelvaloa  of  evidence, 
see  note  12  Li.  R.  A.  554. 

3.  'V^There  no  objection  to  evidence  is 
made  on  ground  that  answer  admitted  de- 
livery of  mortgage  an  objection  on  such 
irround  Is  waived. — Tj%  Mesnager  v.  Hamil- 
ton.  101   Cal.   632.   639,   40  Am.  St.   Rep.   81, 

35  Pac    1064. 

4.  Objection  that  evidence  of  expert  was 
not  adapted  to  facts  which  had  been  shown 
In  case  and  was  not  based  on  hypothesis 
consistent  with  those  facts,  can  not  be 
ur^ed  on  appeal  where  no  objection  was 
taken  on  such  ground  at  trial. — ^Healy  v. 
Visalia  A  T.  R.  Co.,  101  Cal.  685,  591.  36 
Pac.  125. 

5.  Where  no  exceptions  were  taken  to 
qaeatlons  asked  by  court  of  witnesses,  pro- 
priety of  such  questions  will  not  be  con- 
sidered on  appeal. — ^Woods  v.  Jensen,  130 
Cal.  200.  205,  62  Pac.  473. 

C,  Admissibility  of  evidence  can  not  be 
considered  on  appeal  where  no  objection 
.^^ix  taken  to  its  Introduction. — Estate 
Arnold.  147  Cal.  583.  82  Pac.  262.  264;  Es- 
tate of  Doyle,  73  Cal.  564.  668,  15  Pac.  125. 


7.  The  fact  that  the  trial  was  con- 
ducted by  a  person  not  versed  in  law  may 
serve  to  account  for  the  failure  to  take  ex- 
ceptions to  adverse  rulings  but  can  afford 
the  appellate  court  no  ground  for  disre- 
garding the  want  of  such  exceptions  where 
necessary. — Randall  v.  Freed,  164  Cal.  299, 
301,   97   Pac.   669. 

8.  Where  points  are  urged  on  appeal 
which  concern  the  admission  of  evidence.  It 
is  a  simple  and  complete  answer  thereto 
that  no  objection  having  been  made  at  the 
trial  to  the  admission  of  such  evidence, 
the  appellant  can  not  be  heard  to  complain 
on  appeal. — Crackel  v.  Crackel,  17  Cal.  App. 
603,  121  Pac.  296.  See  Roper  v.  McFadden, 
48  Cal.  346;  BuUard  v.  Stone,  67  Cal.  477, 
8  Pac.  17;  Burnett  v.  Lyford,  93  Cal.  114, 
117,  28  Pac.  855;  Durkee  v.  Chlno  L.  &  W. 
Co.,  151  Cal.  571,  91  Pac.  393;  Randall  v. 
Freed,  154  Cal.  299,  97  Pac.  669;  Cotton 
Seed  Oil  Co.  v.  Bank  of  Stroud,  12  Okla.  179, 
70   Pac.    206. 

9.  Same~>Fallvre  of  eovrt  to  pass  on 
question  of  ndmlsslblllty  of  evidence  which 
was  taken  subject  to  subsequent  ruling  as 
to  such  admissibility  need  not  be  excepted 
to,  as  no  decision  was  made. — Raymond  v. 
Glover,   122   Cal.   471,   476.   65   Pac.   398. 

10.  Same — Objection  to  competency  of 
expert  witness  who  estimates  value  of  fruit 
in  boxes  can  not  be  made  for  first  time  on 
appeal.— Brumley  v.  Flint,  87  Cal.  471.  474, 
25  Pac.  683:  Ah  Tong  v.  Earle  Fruit  Co..  112 
Cal.   679,  681,  45  Pac.  7. 

11.  Same— Objection  on  ffronnd  of  varl- 
anee  between  evidence  and  complaint  Is 
waived  If  not  taken  at  time,  and  oan  not 
be  considered  on  appeal. — Bode  v.  Lee,  102 
Cal.  583,  687.  36  Pac.  936;  Stockton  C.  H.  & 
A.  Works  V.  Glens  Falls  Ins.  Co.,  121  Cal. 
167,  173,  53  Pac.  566;  Barret  v.  Lake 
View  L.  Co..  122  Cal.  129,  132,  64  Pac.  594; 
Cushing  V.  Pires,  124  Cal.  663,  665,  67  Pac. 
572.  See  Dikeman  v.  Norrie,  36  Cal.  94. 
103;  Bell  v.  Knowles.  45  Cal.  193.  194; 
Hutchlngs  V.  Castle,  48  Cal.  152;  Henry  v. 
Southern  Pac.  R.  Co.,  50  Cal.  176,  181;  Scott 
V.  Sierra  L.  Co.,  67  Cal.  71,  75,  7  Pac.  181; 
Estate  of  Doyle.  73  Cal.  564,  568,  15  Pac. 
125;  Knox  v.  Higby,  76  Cal.  264.  268.  18 
Pac.  381;  Eversdon  v.  Mayhew.  85  Cal.  1.  8". 
21  Pac.  431.  24  Pac.  382;  Tuffree  v.  Polhemus, 
108  Cal.  670.  676.  41  Pac.  806;  Swamp  Land 
Dist.  V.  Glide.  112  Cal.  86,  89,  44  Pac.  461. 

12.  Same— Time  for  takinir. — ^Under  the 
provisions  of  this  section,  exceptions  to  all 
rulings  of  the  court,  except  those  which, 
under  the  provisions  of  section  647.  post, 
are  deemed  excepted  to,  must  be  taken  at 
the  time  the  ruling  or  decision  is  made, 
and  if  not  so  taken  can  not  be  reviewed  on 
appeal. — Randall  v.  Freed,  164  Cal.  301,  97 
Pac.   669. 

As  "to  time  of  takinip  objection  or  excep- 
tion, see  par.   40.   this  note. 

IS.     Same — ^Trlal  by  person  not  a  lawyer. 

— The  fact  that  the  trial  was  conducted  by 
a  person  not  versed  in  the  law  is  not  ground 
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sufficient  to  excuse  the  takinsr  of  exceptions 
to  decisions  complained  of,  as  herein  pre- 
scribed, at  the  time  such  decisions  are 
made,  or  to  justify  the  supreme  court  in 
disregrardiner  the  failure  to  take  such  excep- 
tions.— Randall  v.  Freed,  154  Cal.  801.  97 
Pac.  669. 

« 

14.  Allowanee  or  aettlememt  of  bill  of 
exceptions  will  not  be  considered  on  appeal 
where  no  exceptions  were  taken  in  court 
below. — Estate  of  Dousrherty,  189  Cal.  14, 
16,  72  Pac.  857. 

16.  Capacity  to  siie.  —  Objection  that 
plaintiff  was  partnership  and  incapacitated 
to  sue,  can  not  be  made  for  first  time  on 
appeal. — Phillips  v.  Qoldtree,  74  Cal.  151, 
155,  13  Pac.  318;  Cook  v.  Fowler,  101  Cal. 
89,  86  Pac.  481. 

16.  Delay    as    aJfeetlnir    right    to    sne^ — 

Objection  that  action  can  not  be  maintained 
by  reason  of  plaintiff's  delay  can  not  be 
made  for  first  time  in  appellate  court,  but 
must  be  presented  in  court  below. — Larkin 
V.  Mullen.  128  Cal.  449,  454,  60  Pac.  1091. 

17.  DellTery  of  sealed  Terdlet  to  eoroner 

instead  of  clerk,  failure  to  take  exception 
to  amounts  to  acquiescence  therein. — Paisre 
V.  O'Neal,  12  Cal.  488,  493. 

18k  Failure  to  objeet— Tkat  tkere  waa  bo 
proof  of  seBvlneness  of  Indorsement  of  in- 
■tmmeBt  at  time  instrument  was  offered  in 
evidence  waived  such  objection. — Shain  v. 
Sullivan,  106  Cal.   208,  211,  39  Pac.   606. 

10.  Failure  to  permit  amendment  of  com- 
plaint  can  not  be  considered  for  first  time 
on  appeal  where  nothing:  appears  on  rec- 
ord to  show  an  abuse  of  discretion.  If 
plaintiff  desired  to  amend,  she  should  have 
applied  to  court  below,  and,  if  refused,  ex- 
ception should  have  been  taken. — Durrell 
V.  Dooner,  119  Cal.  411,  413,  51  Pac.  628. 
See  Buckley  v.  Howe,  86  Cal.  596,  605,  25 
Pac.   182. 

20.  Instmetlom— Not  excepted  to  at  time» 

can  not  be  considered  on  motion  for  new 
trial  or  on  appeal. — Sharp  v.  Hoffman,  79 
Cal.  404,  408,  21  Pac.  846;  Lynn  v.  Southern 
Pac.  Co.,  103  Cal.  78,  86  Pac.  1018,  24  L.  R.  A. 
710;  Merffuire  v.  O'Donnell,  103  Cal.  50, 
52,  36  Pac.  1038;  Anderson  v.  Hinshaw,  110 
Cal.  682,  686,  43  Pac.  389;  Laver  v.  Hoatlinff, 
115  Cal.  613,  616,  47  Pac.  593;  Bryant  v. 
Broadwell,  140  Cal.  490,  495,  74  Pac.  33; 
Story  V.  Nidlffer,  146  Cal.  549,  652,  80  Pac. 
692. 

21.  Law  in  determining:  merits  is  fixed 
by  such  Instructions. — Lynn  v.  Southern  Pac. 
Co.,  103  Cal.  7,  8,  24  L.  R.  A.  710,  86  Pac. 
1018. 

22.  same— Brror  in  sivlnif  contradictory 
Instrnctions  can  not  be  considered  unless 
it  has  been  excepted  to  when  ruling:  was 
made. — Sierra  Union  W.  &  M.  Co.  v.  Baker, 
70  Cal.   572,  581,   8  Pac.  306,  11  Pac.   654. 

28.  Same— Fartker  Instmctlona  —  Brror 
of  law. — Further  instructions  griven  by  court 
to  Jury  if  erroneous  constituted  error  of  law 
occurring:  at  trial  and  should  have  been  ex- 


cepted   to. — Southern    Pa«.    R.    Co.    T.    Su- 
perior Court,  106  CaL  84,  86,  88  Pac.  637. 
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24.  Objection— Tkat  complaint  4oeo  Bot 
state  facts  anHleient  to  constltnte  eaoae  of 
action  can  be  considered  for  first  time  on 
appeal.— Holly  y.  Heiskell,  112  CaL  174,  176. 
44  Pac.  466. 

As  to  waiver  to  objection  to  aaawer,  see, 
ante,  S  444  and  note. 

As  to  waiver  of  objectiom  to  complaint* 

see,  ante,  S  484  and  note. 

25,  Same— To   coats   allowed   can   not   be 

considered  on  appeal  where  no  objection 
was  made  either  before  or  after  Judg:ment. 
— ^People  V.  County  of  Marin,  108  Cal.  223, 
282,  26  L.  R.  A.  659,  87  Pac.  208. 

20.     ObJectioBa  to  evidenc^^As  to  waiver. 

— Where  evidence  offered  is  admitted  over 
objection  and  exception,  the  subsequent  in- 
troduction of  evidence  in  rebuttal  does  not 
constitute  a  waiver  of  such  objection. — Es- 
tate of  Boyes,  161  Cal.  149,  90  Pac.  464. 

27.  Where  evidence  offered  for  a  specific 
purpose  is  admitted  over  objection  and  ex- 
ception, the  fact  that  it  is  admissible  in 
part  for  another  purpose  does  not  constitute 
a  waiver  of  the  objection  made. — Estate  of 
Boyes,   151  Cal.   149,   90  Pac.  464. 

28.  Same^Same— Theory  of  case. — ^Where 
the  case  was  tried  on  the  theory  that  the 
evidence  was  admissible,  and  was  offered 
and  received  without  objection,  an  objec- 
tion thereto  can  not  be  raised  by  the  losing: 
party  for  the  first  time  on  appeal. — Carg:- 
nanl  v.  Carg:nani,  16  Cal.  App.  101,  116  Pac. 
306. 

29.  Same— To  ntethod  of  procednre  where 
complaint  grave  court  of  equity  jurisdiction, 
can  not  be  raised  for  first  tinle  on  appeal. 
— Broadway  Ins.  Co.  v.  Wolters,  128  Cal. 
162,  169,  60  Pac.  766.  See  Wood  v.  Curry,  49 
Cal.  359,  362;  Thompson  v.  Laug:hlln,  91  CaL 
313,  27  Pac.  752. 

90.  Same— To  order  strikinip  out  state- 
Bsent  on  motion  for  ne^r  trial  is  not  cov- 
ered by  definition  of  exception. — Quivey  v. 
Gambert,   32  Cal.   804,   807. 

81.  Same — ^To  special  verdict. — Objections 
to  the  uncertainty  of  the  verdict  in  response 
to  special  Issues  should  be  made,  and  reme- 
died if  tenable,  at  the  time  the  answers 
are  returned  into  court,  and  upon  failure 
to  do  so  the  defeated  party  can  not  com- 
plain on  appeal. — Shaw  v.  Shaw,  160  Cal. 
740.   117  Pac.  1048. 

32.  Order  striking  bUl  of  costs  from 
IUe«  made  after  judg:ment  can  not  be  re- 
viewed   unless    order    was    excepted    to. 

Brown  v.  Delavau,  63  Cal.  303,  304. 

83.  Refusal  to  hear  evidence^ — In  action 
to  foreclose  lien  of  street  assessment,  if 
court  refuse  to  hear  any  evidence  In  sup- 
port of  defense  that  work  contracted  for 
has  not  been  done  or  that  specifications 
have  been  disreg:arded,  or  di8reg:ards  such 
evidence  In  its  decision,  exceptions  must 
be    taken    to   its   rulingrs   in   order   to   have 
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Mune  considered  on  motion  for  new  trial. 
— fianta  Crui  R.  P.  Co.  v.  Bowie,  104  Cal. 
28C.  t87.  S7  Pac  9S4. 

34.  Rlipkt  of  appellants  to  aak  for  re- 
^•catloa  of  probate  of  will  can  not  be  con- 
sidered on  appeal  where  no  exception  was 
uken  to  action  of  court  in  hearing  their 
petition  and  rendering  judsrment  thereon. 
—Estate  of  Robinson,  106  Cal.  493,  496,  89 
Pac  8€2. 

K.    RbIIbs  Graatinff  motion  for  nonsnit 

presents  question  of  law  which  must  be  ex- 
cepted to  and  specified  as  error,  occurring: 
at  trial,  in  order  to  be  considered  on  ap- 
peal.— Schroeder  v.  Schmidt,  74  Cal.  459, 
4(0.  16  Pac.  248:  Flashner  v.  Waldron,  86 
Cal.  211,  212.  24  Pac.  1063;  Warner  v.  Dar- 
row,  91  CaL  809,  811,  27  Pac.  787;  Malone  v. 
Beardsley,  92  Cal.  150,  151,  28  Pac.  218; 
Craig  V.  Hesperia  L.  *  W.  Co.,  107  Cal.  675, 
49  Pac  1067;  Hanna  v.  De  Oarmo,  140  Cal. 
172.  174,  78  Pac.  880;  Estate  of  ICasson,  141 
CaL  33,  36,  74  Pac.  436.  See  Cravens  v. 
Dewey,  13  Cal.  40,  42. 

36.  It  can  not  be  reviewed  on  grround 
that  evidence  Is  insufficient  to  sustain  de- 
ciiioD. — Schroeder  v.  Schmidt,  74  Cal.  459, 
4««,  16  Pac.  243;  Malone  v.  Beardsley,  92 
CaL  250.    161,  28  Pac.   218. 

87.  RvUaiT  om  allowanee  or  ezelnslom  of 
Wn»ts  la  elcotlon  eomteat  will  not  be  con- 
sidered on  appeal  in  absence  of  exceptions. 
—Lay  V.  Parsons,  104  Cal.  661,  668,  88  Pac. 
447. 

88b  Rvltes  ■vstalmlBir  objeetlom  to  appU- 
<«Uoa  to  do  eomplaimt  la  Intervention  can 


not  be  considered  where  no  exception  was 
taken  by  interveners. — Qrand  Grove  U.  A.  O. 
of  D.  of  C.  V.  Duchein,  105  Cal.  219,  226 
38  Pac.   947. 

89.     Sniilcleney  of  pleadloir  to  ratoe  Issne. 

— ^Where  parties  to  an  action  have  proceeded 
to  trial  on  pleading  without  objection  to  its 
sufficiency  to  raise  particular  issue,  and  evi- 
dence has  been  received  as  to  facts  and  is- 
sue found  upon,  party  whose  duty  it  was 
to  object  will  not  be  heard  to  say  on  appeal 
that  finding:  is  not  within  issue. — Illinois 
T.  &  S.  Bank  v.  Pacific  R.  Co.,  115  Cal.  285, 
297,  47  Pac.  60.  See  King  v.  Davis,  34  Cal. 
100;  Horton  v.  Domingruez,  68  Cal.  642,  645, 
10  Pac.  186;  Moore  v.  Campbell,  72  Cal.  251. 
253,  18  Pac.  689;  Sukeforth  v.  Lord,  87  Cal. 
899,  25  Pac.  497;  Spriggr  v.  Barber,  122  Cal. 
673,  679,  55  Pac.  419;  Cushing  v.  PIres,  124 
Cal.  663.  666,  57  Pac.  672;  Casey  v.  Leggrett, 
126  Cal.  664,  672,  68  Pac.  264. 

40.  Time  of  naaktoir. — ^Exception  to  in- 
structions of  court  not  taken  until  after 
return  of  Jury  is  too  late,  and  must  be  dis- 
regrarded. — ^Garoutte  v.  Williamson,  108  Cal. 
136,  141,  41  Pac.  35,  36,  413.  See  Collier  v. 
Corbett,  16  CaL  183;  Mallett  v.  Swain,  56 
Cal.  171,  172. 

See  pars.  12,  18,  this  note. 

As    to    ivken    exceptions    must    be    taken, 

see  notes  83  Am.  Dec.  457,  8  L.  R.  A.  608. 

41.  lirkero  no   exceptions  were  taken   to 

any  ruling^  of  court  during:  trial,  sole  ques- 
tion on  appeal  was  whether  evidence  Jus- 
tified verdict. — Morse  v.  Wilson,  138  Cal. 
558,  560,  71  Pac.  801. 


§  847.  WHAT  DEEMED  EXCEPTED  TO.  The  verdict  of  the  jury,  the  final 
deeiaion  in  an  action  or  proceeding,  an  interlocutory  order  or  decision,  finally 
determining  the  rights  of  the  parties,  or  some  of  them,  an  order  or  decision 
from  which  an  appeal  may  be  taken,  an  order  sustaining  or  overruling  a 
demurrer,  allowing  or  refusing  to  allow  an  amendment  to  a  pleading,  striking 
out  a  pleading  or  a  portion  thereof,  refusing  a  continuance,  an  order  made  upon 
ex  parte  application,  giving  an  instruction,  although  no  objection  to  such 
imtruction  was  made,  refusing  to  give  an  instruction,  modifying  an  instruc- 
tion requested,  an  order  or  decision  made  in  the  absence  of  the  party  or  an 
order  granting  or  denying  a  non-suit  or  a  motion  to  strike  out  evidence  or 
testimony,  and  a  ruling  sustaining  or  overruling  an  objection  to  evidence,  are 
deemed  to  have  been  excepted  to. 

History:  Enacted  March  11,  1872,  founded. on  §  191  Practice  Act; 
amendment  approved  April  3,  1876,  Code  Amdts.  1875-6,  p.  92;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  147, 
held  onconstltatlonal,  see  history,  §  5  ante;  March  20,  1907,  Stats,  and 
Amdto.  1907,  p.  715,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  449;  March  20, 
1909,  Stats,  and  Amdts.  1909,  p.  586. 


WHAT  DEEMED  EXCEPTED  TO. 

1.  Amended   complaint  —  Striking   from 

files. 

2.  CoBBtmetion  of  section — As  recogniz- 

ing interlocutory  orders. 


3.  Same — Does  not  make   order  striidng 

oat  pleading,  or  portion  thereof,  part 
of  judgment. 

4.  Same — "Order,"  as  used  in  section — 

Meaning  of. 

5.  Same — Same — Order  denying  applica- 

tion to  set  aside  default. 


6«47 


WHAT  DEEMED  EXCEPTED  TO— IN  GENERAL. 


[Pt.n,Tlt.VUI, 


6.  Denial  of  nonsuit — Review  of  evidence 

— Lack  of  specification. 

7.  Dismissal  without  a  motion — Not  a  dis- 

missal or  a  nonsuit. 

8.  Errors  in  calling  jury — Not  deemed  ex- 

cepted to. 

9.  Errors  in  ruling — ^Upon  admission  of 

testimony. 

10.  Exceptions  —  Amednment    of    1907  — 

Bulings  in  giving  instruction. 

11.  Same — ^Rulings  in  impanelment  of  jury 

— Bulings  upon  evidence. 

12.  Instructions — In  civil  cases. 

13, 14.  Same— Prior  to  amendment  of  1907. 

15.  Motion  to  dismiss — ^Refusal  to  pass  on 

— Exception. 

16.  Nonsuit  —  Motion    for   new   trial   not 

based  entirely  on  errors  of  law. 

17.  Same — Improper  granting. 

18.  Objection — That  statement  on  motion 

for  new  trial  was  not  presented  in 
time. 

19.  Same — To  form  of  question  for  special 

verdict. 

20.  Order  of  court — Admitting  will  to  pro- 

bate. 

21.  Same  —  Denying  motion  for  entry  of 

different  judgment  on  findings. 

22.  Same  —  Denying    plaintiff    right    to 

amend  his  complaint. 

23.  Same — ^Directing  jury  to  answer  spe- 

cial issues. 

24.  Same — Granting  motion  for  judgment 

on  pleadings. 

25.  Same — Granting  nonsuit. 

26.  Same — ^Made  in  absence  of  party. 

27.  Same — Of  sale. 

28, 29.  Same — ^Refusing  to  allow  supplemental 
complaint. 

30.  Same — Refusing  nonsuit. 

31.  Same — Same — ^Deemed  excepted  to. 
32, 33.  Same — Refusing  to  strike  out  pleading. 

34.  Same — Striking  out  demurrer. 

35.  Same— Striking  out  pleading. 

36.  Refusal  to  allow  child  nine  years  old 

to  testify. 

37.  Report  of  referee. 

38.  Ruling^Either  admitting  or  excluding 

evidence. 

39.  Special  verdict— Objections -on  ground 

of  uncertainty. 

1.  Amended  complaint— StrtkiniT  from 
flies. — Under  the  provisions  of  the  above 
section  an  order  striking:  an  amended  com- 
plaint filed  by  permission  of  the  court  from 
the  files  Is  an  order  deemed  excepted  to 
under  the  provisions  of  the  above  section, 
inasmuch  as  it  necessarily  affected  the 
Judgment,  and  for  that  reason  may  be  re- 
viewed upon  appeal  from  the  Judgnrient  un- 
der the  provisions  of  section  956,  post. — 
Ross    V.    Flynn,   —   Cal.    App..  — ,    189    Pac. 


293.    following    the    doctrine    in    Alpers    v. 
Bliss.  146  Cal.  565,  669.  79  Pac.  171. 


2.  ComatmetloB  of  acetlOB— As  reeosBla- 
iwkg  imterloeatory  orders. — As  making  ex- 
press recognition  of  interlocutory  orders  or 
decisions. — Thompson  v.  White.  63  Cal.  605, 
609. 


S.  Same— Does  not  make  order  strtlLlBV 
out  pleading,  or  portlom  tkereof,  part  of 
Jvdgmeat,  though  it  is  deemed  excepted  to, 
and  hence  such  order  must  be  presented  by 
bill  of  exceptions. — Hawley  v.  Kocher,  128 
Cal.  77,  80,  66  Pac.  696. 


4.  Same— ''Order,*'  aa  vaed  Im  ■cctloa— 
Meaalag  of. — "Order,"  aa  used  in  above  sec- 
tion, is  decision  made  during  progress  of 
cause  settling  some  point  of  practice  or 
some  question  collaterally  to  make  issue 
presented  by  pleading  and  necessarily  to  be 
disposed  of  before  such  Issue  can  be  passed 
on  by  court  or  necessarily  to  be  determined 
in  carrying  into  execution  final  Judgment. — 
McGuire  v.  Drew.  83  Cal.  226,  232,  23  Pac. 
312. 


5.  Same— Same— Order  denyfas  appllea- 
tloa  to  set  aside  default  Judgment  for  sur- 
prise, is  within  provisions  of  above  section, 
and  deemed  excepted  to. — ^Roberts  v.  Wil- 
son,  3  Cal.  App.   32,  84  Pac.   216. 

41.  Dealal  of  aonsalt— ReTlew  of  eTideaee 
-— LaelE  of  speeifleatloa. — In  an  action  in 
which  an  agent  enters  into  an  agreement 
with  his  employer  that  all  statements  ren- 
dered by  the  employer  as  to  commissions 
due  shall  be  considered  as  correct,  final  and 
binding  upon  all  parties  unless  written  ex- 
ception is  filed  thereto  witl^in  ten  days  and 
that  no  suit  upon  any  statement  shall  be 
commenced  after  six  months  of  the  date 
upon  which  the  statement  is  rendered  where 
suit  is  brought  after  the  lapse  of  the  six- 
month  period,  and  the  defense  of  the  limi- 
tations is  set  up,  upon  which  defense,  in 
advance  of  the  trial,  the  trial  court  held 
evidence  and  denies  the  motion  for  nonsuit, 
on  appeal  from  the  judgment  on  such  mo- 
tion the  sufficiency  of  the  evidence  to  sup- 
port the  order  denying  the  motion  for  a 
nonsuit  may  be  reviewed  where  the  evidence 
is  brought  up  by  a  bill  of  exceptions  al- 
though it  contains  no  specifications  either 
as  to  the  suflflciency  of  the  evidence  or  as 
to  errors  of  law,  and  no  formal  exception  to 
the  order  is  necessary  in  order  to  authorize 
such  a  review  under  the  provisions  of  the 
above  section. — Beeson  v.  dchloss.  183  Cal. 
618,  192  Pac.  292.  applying  the  doctrine  In 
Shadburn  v.  Daly,  76  Cal.  365,  18  Pac.  403; 
Barfleld  v.  Southside  Irr.  Co.,  Ill  Cal.  119, 
43  Pac.  406;  Martin  v.  Southern  Pac.  Co., 
160  Cal.  124,  88  Pac.  701;  Carter  v.  Canty. 
181  Cal.  749,  186  Pac.  346;  disapproving  the 
remark  to  the  contrary  in  Miller  v.  Wade, 
87  Cal.  411.  25  Pac.  487. 

7.  Dismissal  witkovt  a  motlou.— Not  a 
dismissal,  or  a  monsult,  under  section  681, 
ante,  subdivision  6,  requiring  prior  to  1909 
an  exception  to  protect  the  right  of  appeal, 
but  is  a  final  Judgment,  which  never  needed 
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an     exception    for    that    purpose. — Saul    y. 
MoBCone.  16  Cal.  App.  609,  118  Pac.  452. 

8.  EIrrora  In  eallln*  Jury— Not  deemed  ex- 
cepted to  l»7  law. — Randall  v.  Freed,  154 
Cal.  229.  SOI.  97  Pac.  669. 

9.  Erroni  In  rallns^— Upon  admlsalon  of 
teotlnony  of  defendant  are  not  deemed  by 
law  excepted  to. — ^Randall  v.  Freed,  154  Cal. 
299.    SOI.  97  Pac  669. 

!•.  Bxeeptlona «- Amendment  of  1907  — 
RvUnsn  In  fflTinir  Inatraetlona. — In  cases 
tried  prior  to  the  amendment  of  1907.  In- 
structions of  the  court  to  the  jury  are  not 
deemed  excepted,  and  can  not  be  reviewed 
on  appeal  in  the  absence  of  exceptions. — 
Randall  y.  Freed.  154  Cal.  801.  97  Pac.  669. 

11.  Same «- Rallnirs  in  Impanelment  of 
JarT^^Rullnsa  vpon  evidence. — Rulinfps  of 
the  trial  court  in  calling  a  jury,  and  in  ad- 
mlttins:  evidence,  are  not  deemed  excepted 
to  under  this  section,  and  can  not  be  re- 
viewed on  appeal  in  the  absence  of  excep- 
tions taken  at  the  time  and  in  the  manner 
prescribed  by  law. — Randall  v.  Freed.  154 
Cal.  301.  97  Pac.  669. 

13.  Inatraetlona— -In   elvU   eaaea   are    not 

deemed  excepted  to  under  this  section. — 
Story  V.  Nidiffer.  146  Cal.  549.  652.  80  Pao. 
€92. 

IS.     game     Prior    to    amendment    of    1997 

an  Instruction  to  which  no  exception  had 
been  taken  could  not  be  reviewed  on  ap- 
peal.— Fleischhauer  v.  Fabens.  8  Cal.  App. 
30,  32.  96  Pac.  17. 

14.  Prior  to  the  amendment  of  1907  in- 
structions to  the  Jury  must  have  been  ex- 
cepted to  in  order  to  enable  the  appellant 
to  take  advantage  of  errors  in  them  if  there 
were  such  errors. — Randall  v.  Freed.  154 
Cal.    299.   301.  97  Pac.   669. 

15.  Motion  to  dlsmlaa— Refusal  to  pass 
•n— Exception. — ^Under  the  provisions  of  the 
above  section  a  defendant  is  not  grlven  an 
exception  to  a  refusal  of  the  court  to  pass 
upon  a  motion  of  the  plaintiff  to  be  per- 
mitted to  dismiss  as  to  one  of  the  defendants 
In  an  action  for  damages  for  personal  in- 
jury, where  such  defendant  fails  to  file 
written  consent  thereto  in  compliance  with 
the  provisions  of  subdivision  2  of  section 
681.  ante.  —  Lampton  v.  Davis  Standard 
Bread  Co..  —  Cal.  App.  — ,191  Pac.  710. 

IC  If onanit «- Motion  for  new  trial  not 
baard  entirely  on  errom  of  Iaw« — Where  mo- 
tion for  a  new  trial  is  not  entirely  based 
upon  error  of  law.  Involved  in  ruling  upon 
motion  for  a  nonsuit,  and  the  order  grant- 
ing the  motion  is  general,  it  must  be  sus- 
tained if  good  on  any  of  the  grounds  upon 
\rhich  the  motion  was  based. — Smith  v. 
Hyer,  11  Cal.  App.  697,  599,   105  Pac.  787. 

17.  Same— -Improper  grantlnir  of  a  non- 
suit is  an  error  of  law,  and  prior  to  the 
amendment  of  1909  to  this  section,  could  be 
re%'iewed  by  an  appellant  court  only  where 
an  exception  was  entered  at  the  time  of  the 
ruling,  and  the  same  was  specified  in  the 
motion  as  grounds  for  a  new  trial,  or  upon 
an  appeal  from  the  Judgment  based  upon  a 


bill  of  exceptions  disclosing  that  such  ex- 
ception was  taken  at  the  time  the  order  was 
made. — Smith  v.  Hyer.  11  Cal.  App.  697.  698, 
105  Pac.  787. 

18.  Objection— That  statement  on  motion 
for  new  trial  was  not  presented  in  time  is 

deemed  excepted  to  under  this  section. — 
Perry  v.  Noonan  Loan  Co.,  1  Cal.  App.  609, 
611.  82  Pac.  628. 

19.  Same-^To  form  of  qnestlon  for  spe- 
cial verdict  must  be  made  upon  its  submis- 
sion to  the  Jury;  otherwise  assent  will  be 
presumed. — Napa  Valley  Packing  Co.  v.  San 
Francisco  Relief  &  Red  Cross  Funds,  16 
Cal.  App.  461.  118  Pac.  469. 

29.  Order  of  coart— Admitting  will  to 
probate  need  not  be  excepted  to  under 
Practice  Act,  section  191.  —  In  matter  of 
Bowen.  34  Cal.  682.  686. 

21.  Same-^DenyiniT  motion  for  entry  of 
different  Judgment  on  findings  made  subse- 
quent to  Judgment  is  deemed  excepted  to 
Under  this  section,  it  being  special  order 
made  after  final  Judgment,  and  hence  ap- 
pealable.— Rahmel  v.  Lehndorff,  142  Cal.  681, 
682.  100  Am.  St.  Rep.  164.  76  Pac.  659. 

22.  Same  — Denying  plaintiff  right  to 
amend  his  complaint  is  deemed  excepted  to 
by  force  of  statute  and  it  is  not  necessary 
that  he  should  move  to  vacate  and  modify 
it  in  order  to  have  point  reviewed  on  ap- 
peal.— Schaake  v.  Eagle  A.  C.  Co.,  136  Cal. 
472.  480,  68  Pac.  1025.  67  Pac.  759. 

23.  Same— Directing  Jury  to  answer  spe- 
cial issues  not  one  of  the  matters  deemed 
excepted  to  herein. — Kearney  v.  Bell,  160 
Cal.   670.   117  Pac.  326. 

24.  Same— Granting  motion  for  Judgment 
on  pleadings  is  not  deemed  excepted  to  when 
made  in  presence  of  party. — Lamet  v.  Miller, 
2  Cal.  Unrep.  679.  11  Pac.  744.  746. 

25.  Same— Granting  nonsuit  is  not  order 
finally  determining  rights  of  parties  deemed 
excepted  to  under  this  section. — Flashner  v. 
Waldron.  86  Cal.  211,  212,  24  Pac.  1063; 
Hanna  v.  De  Oarmo.  140  Cal.  172.  174,  73 
Pac.  830. 

26.  Same  — Made    in    absence    of    party, 

though  deemed  excepted  to,  must  be  shown 
by  bill  of  exceptions  to  have  been  made 
under  circumstances  which  would  give  him 
benefit  of  such  statutory  exceptions,  and 
hence  where  it  did  not  appear  that  order 
granting  plaintiff's  motion  for  Judgment  on 
appeal  was  made  in  absence  of  defendant,  it 
will  not  be  considered. — Lamet  v.  Miller,  2 
Cal.  Unrep.  679,  11  Pac.  744.  746. 

27.  Same.— Of  sale  being  special  order 
made  after  final  Judgment  need  not  be  ex- 
cepted to  (dis.  op.  Paterson.  J.). — Latham 
V.  Blake.  77  Cal.  646,  648,  18  Pac.  150,  20 
Pac.  417. 

28.  Same —- Refusing  to  allow  supple- 
mental complaint  to  be  filed  is  not  deemed 
excepted  to  under  this  section,  supplemental 
complaint  not  being  an  amendment  to  plead- 
ing.— Giddlngs  v.  The,  76  Land  &  Water  Co., 
109  Cal.  116.  120.  121.  41  Pac.  788. 
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6.  Denial  of  nonsuit — ^Review  of  evidence      293,    following    the    doctrine    in    Alpers    v. 
— Lack  of  specification.  Bliss,  145  Cal.  565,  569,  79  Pac.  171. 


7.  Dismissal  without  a  motion — Not  a  dis- 

missal or  a  nonsuit. 

8.  Errors  in  calling  jury — Not  deemed  ex- 

cepted to. 

9.  Errors  in  ruling — Upon  admission  of 

testimony. 

10.  Exceptions  —  Amednment    of    1907  — 

Bulings  in  giving  instruction. 

11.  Same — Bulings  in  impanelment  of  juiy 

— Bulings  upon  evidence. 

12.  Instructions — In  civil  cases. 

13, 14.  Same — Prior  to  amendment  of  1907. 

15.  Motion  to  dismiss — ^Befusal  to  pass  on 

— Exception. 

16.  Nonsuit  —  Motion    for   new   trial   not 

based  entirely  on  errors  of  law. 

17.  Same — Improper  granting. 

18.  Objection — That  statement  on  motion 

for  new  trial  was  not  presented  in 
time. 

19.  Same — ^To  form  of  question  for  special 

verdict. 

20.  Order  of  court — Admitting  will  to  pro- 

bate. 

21.  Same  —  Denying  motion  for  entry  of 

different  judgment  on  findings. 

22.  Same  —  Denying    plaintiff    right    to 

amend  his  complaint. 

23.  Same — ^Directing  jury  to  answer  spe- 

cial issues. 

24.  Same — Granting  motion  for  judgment 

on  pleadings. 

25.  Same — Granting  nonsuit. 

26.  Same — Made  in  absence  of  party. 

27.  Same — Of  sale. 

28, 29.  Same — Bef using  to  allow  supplemental 
complaint. 

30.  Same — ^Befusing  nonsuit. 

31.  Same — Same — ^Deemed  excepted  to. 
32, 33.  Same — Befusing  to  strike  out  pleading. 

34.  Same — Striking  out  demurrer. 

35.  Same — Striking  out  pleading. 

36.  Refusal  to  allow  child  nine  years  old 

to  testify. 

37.  Beport  of  referee. 

38.  Buling — Either  admitting  or  excluding 

evidence. 

39.  Special  verdict — Objections -on  ground 

of  uncertainty. 

1.  Amended  eomplatet— StrlklniT  from 
flies. — Under  the  provisions  of  the  above 
section  an  order  striking  an  amended  com- 
plaint filed  by  permission  of  the  court  from 
the  flies  is  an  order  deemed  excepted  to 
under  the  provisions  of  the  above  section, 
inasmuch  as  it  necessarily  affected  the 
judgment,  and  for  that  reason  may  be  re- 
viewed upon  appeal  from  the  judgrment  un- 
der the  provisions  of  section  956,  post. — 
Ross    V.    Flynn.   —   Cal.    App,.  — ,    189    Pac. 


2.  ConstrvetiOB  of  aeetlon— A«  recosmla- 
IniT  imterlocutory  orders. — As  making  ex- 
press recognition  of  Interlocutory  orders  or 
decisions. — Thompson  v.  White,  63  Cal.  505, 
609. 

S*  Same— Does  not  make  order  strlkinir 
out  pleading,  or  portion  tkereof,  part  of 
Judgment,  though  it  Is  deemed  excepted  to, 
and  hence  such  order  must  be  presented  by 
bill  of  exceptions.— Hawley  v.  Kocher,  123 
Cal.  77,  80,  65  Pac.  696. 


4.  Same— ''Order,"  as  naed  In  section—' 
Meaning  of. — "Order,"  as  used  In  above  sec- 
tion. Is  decision  made  during  progress  of 
cause  settling  some  point  of  practice  or 
some  question  collaterally  to  make  issue 
presented  by  pleading  and  necessarily  to  be 
disposed  of  before  such  issue  can  be  passed 
on  by  court  or  necessarily  to  be  determined 
in  carrying  into  execution  final  judgment. — 
McGuire  v.  Drew,  83  Cal.  226,  282,  23  Pac. 
312. 

5.  Same— Same-^Order  denying  applica- 
tion to  set  aside  defanlt  Judgment  for  sur- 
prise, is  within  provisions  of  above  section, 
and  deemed  excepted  to. — Roberts  v.  Wil- 
son,  3  Cal.  App.  32,  84  Pac.   216. 

d.  Denial  of  nonsnit— Review  of  evidence 
— -Lack  of  speclflcatlon. — In  an  action  in 
which  an  agent  enters  into  an  agreement 
with  his  employer  that  all  statements  ren- 
dered by  the  employer  as  to  commissions 
due  shall  be  considered  as  correct,  final  and 
binding  upon  all  parties  unless  written  ex- 
ception is  filed  thereto  wltl^in  ten  days  and 
that  no  suit  upon  any  statement  shall  be 
commenced  after  six  months  of  the  date 
upon  which  the  statement  Is  rendered  where 
suit  is  brought  after  the  lapse  of  the  six- 
month  period,  and  the  defense  of  the  limi- 
tations is  set  up,  upon  which  defense,  in 
advance  of  the  trial,  the  trial  court  held 
evidence  and  denies  the  motion  for  nonsuit, 
on  appeal  from  the  Judgment  on  such  mo- 
tion the  8ufl!lclency  of  the  evidence  to  sup- 
port the  order  denying  the  motion  for  a 
nonsuit  may  be  reviewed  where  the  evidence 
is  brought  up  by  a  bill  of  exceptions  al- 
though it  contains  no  specifications  either 
as  to  the  suflflclency  of  the  evidence  or  as 
to  errors  of  law,  and  no  formal  exception  to 
the  order  Is  necessary  in  order  to  authorize 
such  a  review  under  the  provisions  of  the 
above  section. — Beeson  v.  dchloss,  183  Cal. 
618.  192  Pac.  292,  applying  the  doctrine  in 
Shadburn  v.  Daly,  76  Cal.  356,  18  Pac.  403; 
Barfield  v.  Southslde  Irr.  Co.,  Ill  Cal.  119. 
43  Pac.  406;  Martin  v.  Southern  Pac.  Co., 
150  Cal.  124,  88  Pac.  701;  Carter  v.  Canty, 
181  Cal.  749,  186  Pac.  848;  disapproving  the 
remark  to  the  contrary  in  Miller  v.  Wade 
87  Cal.  411,  25  Pac.  487. 

7.  Dismissal  wltkoat  a  motion-— Not  a 
dismissal,  or  a  nonsuit,  under  section  681, 
ante,  subdivision  6,  requiring  prior  to  1909 
an  exception  to  protect  the  right  of  appeal. 
but  is  a  final  Judgment,  which  never  needed 
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an    exception    for    that    purpose. — Saul    v. 
Moscone,  16  Cal.  App.  609,  118  Pac.  452. 

&  Errors  In  eallln*  Jary— If  ot  deemed  ex- 
cepted to  by  law. — Randall  v.  Freed,  154 
CaL  229.  SOI.  97  Pac  669. 

t.  Brroro  in  nilln8>— Upon  admlMlon  of 
(MtlBiony  of  defendant  are  not  deemed  by 
law  excepted  to. — Randall  y.  Freed,  154  Cal. 
299.  301.  97  Pac  669. 

!•.  Bxeeptlonji  —  Anaendment  of  1907  «- 
Hnlinsn  In  kI^Ibit  Inatraetlona. — In  cases 
tried  prior  to  the  amendment  of  1907,  in- 
Mrnctlons  of  the  court  to  the  Jury  are  not 
deemed  excepted,  and  can  not  be  reviewed 
on  appeal  in  the  absence  of  exceptions. — 
Randall  v.  Freed,  164  Cal.  801.  97  Pac.  669. 

It.  Same -.- RallnsB  in  Impanelment  of 
Jnry.— Rnllnira  upon  CTldenee. — RiXllngs  of 
the  trial  court  in  callinsr  a  jury,  and  in  ad- 
mitting evidence,  are  not  deemed  excepted 
to  under  this  section,  and  can  not  be  re- 
viewed on  appeal  in  the  absence  of  excep- 
tions taken  at  the  time  and  in  the  manner 
prescribed  by  law. — Randall  v.  Freed.  164 
Cal.  SOI.  97  Pac  669. 

12.  Inatmetlona  In  civil  eases  are  not 
deemed  excepted  to  under  this  section. — 
5tory  v.  NIdiffer,  146  Cal.  649,  662,  80  Pac. 
€92. 


bill  of  exceptions  disclosingr  that  such  ex- 
ception was  taken  at  the  time  the  order  was 
made. — Smith  v.  Hyer,  11  Cal.  App.  597.  598, 
105  Pac.  787. 


IX     Same     Prior    to    amendment    of    1907 

an  instruction  to  which  no  exception  had 
been  taken  could  not  be  reviewed  on  ap- 
peal.— ^Fleischhauer  v.  Fabens.  8  Cal.  App. 
30.  32.  96  Pac  17. 

14.  Prior  to  the  amendment  of  1907  In- 
structions to  the  Jury  must  have  been  ex- 
cepted to  in  order  to  enable  the  appellant 
to  take  advantage  of  errors  in  them  if  there 
were  such  errors. — Randall  v.  Freed,  164 
Cal.   299.  SOI.  97  Pac.   669. 

to  dismiso— Refusal  to  pass 
>ption« — ^Under  the  provisions  of  the 
above  section  a  defendant  is  not  given  an 
exception  to  a  refusal  of  the  court  to  pass 
upon  a  motion  of  the  plaintiff  to  be  per- 
mitted to  dismiss  as  to  one  of  the  defendants 
In  an  action  for  damages  for  personal  in- 
jary.  where  such  defendant  fails  to  file 
written  consent  thereto  in  compliance  with 
the  provisions  of  subdivision  2  of  section 
5S1.  ante.  —  Lampton  v.  Davis  Standard 
Bread  Co.,  —  Cal.  App.  — ,  191  Pac.  710. 

1C  If onrait  —  Motion  for  ne^r  trial  not 
kaned  entirely  on  errors  of  lawr« — Where  mo- 
tion for  a  new  trial  is  not  entirely  based 
upon  error  of  law.  involved  in  ruling  upon 
motion  for  a  nonsuit,  and  the  order  grant- 
ing the  motion  is  general,  it  must  be  sus- 
tained if  good  on  any  of  the  grounds  upon 
v'hich  the  motion  was  based. — Smith  v. 
Hyer.  11  Cal.  App.  697,  699.   105  Pac.   787. 

■7.    Same— -Improper  granting  of  a   non- 
suit is  an   error   of  law.   and   prior   to   the 
amendment  of  1909  to  this  section,  could  be 
reviewed  by  an  appellant  court  only  wliere 
an  exception  was  entered  at  the  time  of  the 
mling.  and   the   same  was  specified   in   the 
Tif^tinn  as  grounds  for  a  new  trial,  or  upon 
AD   appeal  from  the  Judgment  based  upon  a 


18.  Objection— That  statement  on  motion 
for  new  trial  was  not  presented  in  time  is 

deemed  excepted  to  under  this  section. — 
Perry  v.  Noonan  Loan  Co..  1  Cal.  App.  609, 
611,  82  Pac.  628. 

19.  Same—To  form  of  quest  Ion  for  spe- 
cial verdict  must  be  made  upon  its  submis- 
sion to  the  Jury;  otherwise  assent  will  be 
presumed. — ^Napa  Valley  Packing  Co.  v.  San 
Francisco  Relief  A  Red  Cross  Funds,  16 
Cal.  App.  461.  118  Pac.  469. 

20.  Order  of  eonrt— Admitting  will  to 
probate  need  not  be  excepted  to  under 
Practice  Act,  section  191.  —  In  matter  of 
Bowen,  S4  Cal.  682,  686. 


21.  Same—Denying  motion  for  entry  of 
different  Judgment  on  lindings  made  subse- 
quent to  Judgment  is  deemed  excepted  to 
Under  this  section,  it  being  special  order 
made  after  final  Judgment,  and  hence  ap- 
pealable.— Rahmel  v.  Lehndorff.  142  Cal.  681. 
682,  100  Am.  St.  Rep.  154,  76  Pac.  659. 

22.  Same  — Denying  plaintilT  rigkt  to 
amend  his  complaint  is  deemed  excepted  to 
by  force  of  statute  and  it  is  not  necessary 
that  he  should  move  to  vacate  and  modify 
it  in  order  to  have  point  reviewed  on  ap- 
peal.— Schaake  v.  Eagle  A.  C.  Co.,  135  Cal. 
472,  480,  68  Pac  1025.  67  Pac.  769. 

28.  Same— Directing  Jury  to  answer  spe- 
cial iaanes  not  one  of  the  matters  deemed 
excepted  to  herein. — Kearney  v.  Bell,  160 
Cal.   670,   117  Pac.  325. 

24.  ^ame— Granting  naotlon  for  Judgment 
on  pleadings  is  not  deemed  excepted  to  when 
made  in  presence  of  party. — Lamet  v.  Miller, 
2  Cal.  Unrep.  679,  11  Pac.  744.  745. 

25.  Same— Granting  nonsuit  is  not  order 
finally  determining  rights  of  parties  deemed 
excepted  to  under  this  section. — Flashner  v. 
Waldron.  86  Cal.  211,  212,  24  Pac.  1063; 
Hanna  v.  De  Qarmo.  140  Cal.  172,  174,  73 
Pac.  830. 

20.     Same  — Made    in    absence    of    party* 

though  deemed  excepted  to,  must  be  shown 
by  bill  of  exceptions  to  have  been  made 
under  circumstances  which  would  give  him 
benefit  of  such  statutory  exceptions,  and 
hence  where  it  did  not  appear  that  order 
granting  plaintiff's  motion  for  Judgment  on 
appeal  was  made  in  absence  of  defendant,  it 
will  not  be  considered. — Lamet  v.  Miller,  2 
Cal.  Unrep.  679,  11  Pac.  744,  746. 

27.  Same.— Of  sale  being  special  order 
made  after  final  Judgment  need  not  be  ex- 
cepted to  (dis.  op.  Paterson,  J.). — Latham 
V.  Blake,  77  Cal.  646,  648,  18  Pac.  150,  20 
Pac.  417. 

28.  Same  —  Refusing  to  allow  supple- 
mental complaint  to  be  filed  is  not  deemed 
excepted  to  under  this  section,  supplemental 
complaint  not  being  an  amendment  to  plead- 
ing.— Giddings  V.  The,  76  Land  &  Water  Co., 
109  Cal.  116,  120,  121,  41  Pac.  788. 
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4.     8«]nc»Sp«cUeatiom«    of   particnlara. — 

Where  the  bill  of  exceptions  falls  to  con- 
tain specifications  of  particulars  of  insuffi- 
ciency, the  appellate  court  is  without 
authority  to  consider  the  evidence  or  review 
its  sufficiency  to  sustain  the  decision  and 
order  based  thereon. — Matter  of  Baker,  158 
Cal.  642,  96  Pac.  12. 

A«  to  apeelfleatlon  of  eirom  in  bill  of  ex- 
ceptions, see,  post,   S  662,  and  note  par.  29. 

6.  Specification  of  particulars  wherein 
the  evidence  is  insufficient  to  Justify  the 
flndingrs  are  necessary  in  bill  of  exceptions 
to  order  appointing  gruardian.  —  Matter  of 
Baker,   168  Cal.  687,  642,   96  Pac.   12. 

6.  Upon  appeal  from  an  order  denying  a 
new  trial,  the  sufficiency  of  the  evidence  to 
support  the  flnding  can  not  be  reviewed, 
where  there  is  nothinsr  in  the  bill  of  excep- 
tions specifying:  the  particulars  in  which 
the  evidence  is  insufficient,  as  required  by 
this  section. — Layne  v.  Johnson,  19  Cal. 
App.  96,   97,   124   Pac.   860. 

7.  No  specifications  of  the  insufficiency  of 
the  evidence  are  necessary  In  the  bill  of  ex- 
ceptions to  enable  the  court  to  consider  on 
appeal  errors  in  the  rulinsrs  of  the  court 
on  the  introduction  of  documents  and  in  the 

.  motion  to  strike  them  from  the  record,  and 
for  nonsuit  on  the  grround  of  Irrelevancy 
and  immateriality,  in  the  absence  of  proper 
foundation. — ^Western  California  Land  Co. 
V.  Welch,   41   Cal.  App.   486,   183   Pac.   169. 

8.  Bill  of  partlcvlam  — •  Insufflcleiicy  of 
evldepce— Speelfleatlon  of. — Under  the  pro- 
visions of  the  above,  section  on  an  appeal 
because  of  the  insufficiency  of  the  evidence, 
the  bill  of  particulars  in  which  it  is  claimed 
the  evidence  is  not  sufficient  to  sustain  the 
findings  must  be  set  forth,  or  the  question 
can  not  be  considered  on  appeal. — W.  P. 
Fuller  St  Co.  v.  McClure,  —  Cal.  App.  — , 
191  Pac.  1027,  following  the  doctrine  in 
Millar  V.  Millar,  176  Cal.  797.  Ann.  Cas. 
1918G.  184,  Li.  R.  A.  1918B,  416,  167  Pac. 
394;  Regoli  v.  Stevenson,  179  Cal.  267,  176 
Pac.  168. 

As  to  speellleatloB  of  partlenlara,  see  pars. 
2,  4-7,  this  note. 

9.  CoBStmctlon  of  section— As  not  clinng- 
Ing  requirements  respecting  saffldcncy  of 
•pecUleatlons  In  bill  of  exceptions  either  as 
enacted  or  recently  amended,  and  it  follows 
that  where  there  are  no  specifications  suffi- 
cient to  comply  with  the  requirements  of 
the  law  and  in  fact  not  even  the  suggestion 
of  an  attempt  to  make  any  specifications,  an 
appellate  court  can  not  consider  the  conten- 
tion that  the  findings  of  fact  are  not  suffi- 
ciently supported  by  the  evidence. — Carter 
V.  Canty,  181  Cal.  749,  186  Pac.  346. 

As  to  object  of  siectlon,  see  par.  30,  this 
note. 

.10.  Same  — '^cdslon"  referred  to  In 
above  section  is  statement  of  facts  found 
and  conclusions  of  law  therefrom  mentioned 
in  section  638,  ante. — Clifllord  v.  AUman,  84 
Cal.  628,  632.  24  Pac.  292.  approving  Coveny 
v.  Hale,  49  Cal.  662,  666. 


11.  Same— No  partlcolar  fon  of  ei 
tlon  required,  yet  there  must  be  some  ex- 
ception, when  it  is  based  upon  the  ground  of 
insufficiency  of  the  evidence  to  Justify  the 
decision,  and  the  objection  must  specify 
particulars. — Estate  of  Piper,  147  Cal.  608. 
82  Pac.  246. 


12.  Sane— Not  to  mean  what.  —  Section 
construed  not  to  mean  that  party  desiring 
bill  of  exceptions  must  propose  perfect  bill 
In  first  draft  or  forfeit  his  right  to  reView 
of  decisions  from  which  he  has  appealed. — 
Walkerley  v.  Greene,  104  Cal.  208,  211,  87 
Pac.  890. 

15.  Same— Provisions  of  above  section  as 
guide  to  Judge. — Provisions  of  this  section 
are  mainly  intended  as  guide  to  Judge  in 
settling  bills,  though  it  imposes  duty  "on 
moving  party  to  proceed  in  good  faith  and 
to  do  his  proper  share  of  work  involved  in 
settling  of  bill.  He  has  no  right  to  put  off 
on  opposite  party  or  Judge  necessity  of 
amendments,  giving  statements  of  evidence 
or  other  matters  to  which  he  knows  proper 
and  fair  bill  of  exceptions  ought  to  point, 
nor  ought  he  to  include  statements  or  mat- 
ters that  are  untrue  or  irrelevant;  and  cor- 
responding duty  is  on  other  party. — Walk- 
erley V.  Greene,  104  Cal.  208,  211,  37  Pac. 
890. 

14.  Damages -— Measure  of  — Rental  or 
usable  value. — In  an  action  for  the  wrong- 
ful detention  of  property,  interest  for  the 
ordinary  measure  of  damages  to  be  awarded 
'  but  in  those  cases  where  the  property  has 
a  rental  or  a  usable  value  which  exceeds 
the  lawful  rate  of  interest,  this  rule  has  no 
application,  and  the  successful  party  is  en- 
titled to  recover  for  such  detention,  the 
rental  value,  or  the  value  of  the  use  of  the 
property  during  the  period  that  he  was 
wrongfully  deprived  thereof,  which  value  is 
to  be  estimated  by  the  ordinary  rental  value 
or  market  price  of  the  use  of  the  property, 
less  the  damages  to  the  property  which 
"Would  result  from  the  extra  wear  and  tear 
caused  by  the  use  of  it  while  so  rented  or 
used.-~Tucker  v.  Hagerty,  87  Cal.  App.  789. 
174  Pac.  908,  approving  doctrine  in  Peerless 
Machine  Co.  v.  Gates,  61  MlnA.  124,  68  N.  W. 
260. 

ISi  Bxccptlous  to  ebnrge-^nfllclcncy  of. — 

Exceptions  to  oral  charge  must  be  specific 
and  point  out  particular  portion  of  charge 
claimed  to  be  objectionable,  though  counsel 
shall  subsequently  claim  that  all  proposi- 
tions laid  down  In  charge  are  objectionable. 

and   this   rule   applies   without   exception. 

Rider  v.  Edgar,  64  Cal.  127,  180.  See  Sill  v. 
Reese,  47  Cal.  294,  296. 

As  to  snlllclency  of  exceptions,  see  note, 
99  Am.  D,ec.  182,  and  cases  collected,  I 
Complete  L.  R.  A.   Dig.   p.   283,    S  260. 

16.  Exception  to  charge  given  by  court 
of  its  own  motion  as  follows:  "to  which 
charge  and  whole  thereof  defendant  then 
and  there  duly  excepted"  is  Insufficient,  it 
not  being  sufficiently  specific  to  call  atten- 
tion of  court  to  portions  thereof  assailed. 
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Love  T.  Anchor  Raisin  Vineyard  Co^  6  Cal. 
Unrep.  426,  46  Pac.  1044,  1046.  See  Rogrers 
▼.  Mahoney,  S2  Cal.  611,  613;  Frost  v.  Griz- 
zly B,  C.  Co.,  102  Cal.  525,  527,  86  Pac.  929. 

17.  BacceptloBS  to  dedsloi^— Aa  to  svfll- 
deacy  of. — ^A  mere  statement  that  party  ex- 
cepted to  decision  of  court  unaccompanied 
by  objection,  and  ground  either  of  law  or 
of  fact  on  which  it  ia  made,  does  not  con- 
nitate  exception  upon  which  any  question 
ioTolved  can  be  examined  on  appeal.— 
Estate  of  Pagre,  57  Cal.  288,  289. 


As  to  avfldency  of  cxeeptloa,  see  note  99 
Am.  Dec  182. 

im  srovBd  of  Inavlllclemcy  of 
ilty     for     apeellleatloBa     of 

-The  evidence  can  not  be  re- 
viewed on  an  appeal  from  an  order  denylngr 
t  motion  for  a  new  trial  when  the  bill  of 
exceptions,  upon  which  the  motion  was 
msde.  and  which  purports  to  contain  such 
eTidence  omits  to  specify  the  particulars 
in  which  the  evidence  is  insufficient. — Haw- 
lej  V.  Harrln^on,  152  Cal.  189.  92  Pac.  177. 
8ee  par.  21,  this  note. 

19.  Where  there  is  no  specification  that 
tke  evidence  Is  insufficient  to  show  that  the 
nesrliffence  which  caused  the  injury  in  an 
&alon  by  an  employee  agrainst  his  employer 
was  that  of  the  principal  and  not  of  a  fel- 
low servant,  the  question  can  not  be  con- 
sidered.— Reeve  v.  Colusa  Qas  &  El.  Co., 
ISS  Cal.  99,  110.  92  Pac.  89. 

20.  Specifications  of  particulars  held  to 
be  necessary  to  authorize  consideration  of 
iBgulDcieney  of  the  evidence  on  appeal  from 
tfce  Judgment. — Cogrhlan  v.  Quartararo,  16 
CaL  App.   665,  116  Pac.  664. 

2L.  8oie— ga»e  Inawfficleney  of  speelll- 
catlaoa^ — ^Where  the  only  specification  re- 
lied on  for  reversal  of  Judsrment  Is  "that  the 
evidence  is  wholly  insufficient  to  Justify  a 
jad^ment  in  favor  of  the  plaintiff,"  this  is 
not  a  sufficient  compliance  with  the  require- 
ments of  above  section. — Rousseau  v.  Cohn, 
2*  Cal.  App.  469.  129  Pac.  618. 

See  par.  18.  this  note. 

22.    Saaie  «-  flame  «-  Slnirle    flndlnv.  -^ 

Whether  it  is  necessary  to  specify  insuffi- 
ciency where  there  is  but  a  slngrle  flndingr 
not  decided. — Meeic  v.  Southern  Cal.  R.  Co., 
T  Cal.  App.  606.  607,  95  Pac.  166. 


-SajMc  «- Want  of  apeelfleatlom 
•ff  pofticmlam  is  fatal  to  the  review  of  the 
evidence  by  the  appellate  court  to  ascertain 
whether  it  is  sufficient  to  support  the  find- 
ui<B  or  decision  or  not. — California  Port- 
land Cement  Co.  v.  Wentworth  Hotel  Co.,  16 
C&l.  App.  710,  118  Pac.  103. 

S4.  flaie  Proper  mode  In  exception  on 
rfoj  •f  error  of  law  In  an  action  tried  by 
court  without  Jury  is  to  ask  court  to  decide 
what  counsel  may  consider  an  applicable 
principle  of  law,  and  on  refusal  to  have  It 
noted  In  bill  of  exceptions. — ^Estate  of  Pa^e. 
*T  Cal.  288,  239.  See  Qriswold  v.  Sharpe.  2 
Cal.  17,  28:  Touchard  v.  Crow,  20  Cal.  150, 
la,  81  Am.  Dec.  108. 


26.  Bxeeptlon  to  introdnetlom  of  evl- 
dence— As  Incompetent*  IrrelOTant,  and  im- 
material, without  showing  in  what  respect 
it  was  incompetent.  Irrelevant,  and  imma- 
terial, is  Insufficient. — Adams  v.  Crawford. 
116  Cal.  495,  501.  48  Pac.  488. 

26.  Objection  that  testimony  was  incom- 
petent, irrelevant,  and  immaterial  for  par- 
ticular reason,  is  insufficient  to  raise  ques- 
tion as  to  whether  such  evidence  was  in- 
competent, irrelevant,  or  Immaterial  for  any 
other  reason. — Le  Mesnaser  v.  Hamilton,  101 
Cal.  532.  539.  40  Am.  St.  Rep.  81.  85  Pac. 
1054.  See  Adams  v.  Crawford,  116  Cal.  495. 
499,  48  Pac.  488. 

27.  Bxcnae  for  not  pres^ntinir  la  time— 
Ifo  notice  of  order  denying  motion. — Upon 
an  appeal  taken  from  an  order  denying:  a 
motion  to  tax  costs,  the  trial  court  is  not 
Justified  in  refusing  to  settle  the  bill  of 
exceptions  to  be  used  on  the  appeal,  on  the 
ground  that  it  was  not  presented  in  time, 
where  no  notice  of  the  order  denying  tht* 
motion  was  given  to  the  appellant,  except 
by  a  letter  mailed  to  counsel  for  appellant 
by  counsel  for  the  opposing  party  demand- 
ing payment  of  the  costs. — East  Side  Canal 
&  Irr.  Co.  V.  Superior  Court,  80  Cal.  App. 
528,  158  Pac.  778. 

28.  InsvUleleney  of  evidenee— AaaiiTBment 
of  crroi^-Jfeceaaity  for. — In  an  appeal  taken 
on  the  Judgment- roll  and  a  brief  bill  of 
exceptions  containing  no  assignment  of 
error  either  in  general  or  particular  terms 
no  review  can  be  had  on  appeal  of  that  par- 
ticular matter. — Smith  v.  Meade.  86  Cal.  App. 
173,  171  Pac.  815.  following  doctrine  in 
Hawley  v.  Harrington,  152  Cal.  188.  92  Pac. 
177:  Millar  v.  Millar,  175  Cal.  797.  L.  R.  A. 
1918D,  416.  167  Pac.  894;  Meek  v.  Southern 
Cal.  R.  Co.,  7  Cal.  App.  606,  95  Pac.  166. 

20.  Motion  for  new  trial-— If  on  groand 
of  Insnfllclency  of  evidencr— Fallnre  to  spe- 
cify particulars. — Under  the  provisions  of 
the  above  section  where  an  exception  is 
taken  to  a  verdict  of  the  Jury  or  a  decision 
of  the  court  upon  the  ground  that  the  evi- 
dence was  insufficient  to  Justify  the  verdict 
or  the  decision,  in  order  to  have  that  ob- 
jection considered  by  an  appellate  court  the 
particulars  wherein  the  evidence  was  in- 
sufficient must  be  specified  otherwise  it  will 
be  insufficient;  and  this  rule  applies  to  an 
order  denying  a  new  trial. — ^Moore  v.  Frank- 
lin, —  Cal.  App.  — ^.192  Pac.  1047. 

SO.  Object  of  aeetlon— To  akorten  state- 
ment.— The  object  of  the  provisions  of  tht» 
above  section  requiring  specifications  an- 
other bill  of  exceptions  of  the  things  rely- 
ing upon  it  to  shorten  the  statement  of 
the  evidence  by  excluding  everything  irrele- 
vant to  the  specified  fact,  and  also  to 
notify  the,  opposing  party  of  the  particular 
finding  or  matter  in  question,  in  order  that 
he  may  see  that  the  statement  fairly  and 
fully  represents  the  evidence  bearing 
thereon  (dictum). — Smith  v.  Meade,  86  Cal. 
App.  173.  171  Pac.  815.  approving  and  ap- 
plying the  rule  in  Swift  v.  Occidental  Min. 
&  Petroleum  Co.,  141  Cal.  161,  47  Pao.  700. 
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As   to   conatractlon  of  aectlon,   see   pars. 
9>13.  this  note. 

SI.  Papers  to  b«  Incladed  —  Affidavits 
which  were  not  read  at  trial  for  any  pur- 
pose, and  such  parts  of  them  as  were  not 
so  read  nor  necessary  to  explain  parts 
thereof  which  were  read,  were  "redundant 
and  useless  matter,"  which  should  not  have 
been  Inserted  In  bill,  but  error  in  inserting 
them  is  not  reversible  error,  as  they  will  be 
disregrarded  by  appellate  court;  and  this  is 
the  only  remedy  for  the  error,  except  that 
the  appellate  court  may  tax  the  costs  of  re- 
dundant matter  to  party  that  caused  its  in- 
sertion.—Wolff  v.  Wolff.  102  Cal.  438,  441,  S6 
Pac.  767.  1037. 

As  to  aecesslty  of  tacorporatlon  of  papers 
In  bill  of  exceptions  to  make  them  part  of 
the  record,  see,  post,  §  661  and  note. 

32.  Sanic  Jndgment»roll  on  adntlsslon  of 
wUI  to  probate  belngr  matter  of  record, 
should  have  been  excluded  from  bill  of  ex- 
ceptions.— Estate  of  Robinson,  106  Cal.  498, 
497.   89  Pac  862. 

38.  Same— Notice  of  Intention  to  move 
for  new  trial  need  not  be  included  in  bill 
of  exceptions  on  motion  for  new  trial,  and 
forms  no  part  of  judgrment-roll. — Kahn  v. 
Wilson.  120  Cal.  648,  644,  63  Pac.  24.  See 
Pico  V.  Cohn,  78  Cal.  384,  20  Pac.  706;  South- 
ern Pac.  R.  Co.  V.  Superior  Court,  105  Cal. 
84.  86.  88  Pac.  627. 

34.     Same  — •  Order    rcfnslnir    >ew    trial 

beingr  made  after  bill  of  exceptions  is  set- 
tled and  authenticated  need  not  and  could 
not  be  included  in  such  bill. — ^Mendocino 
County  V.  Peters,  2  Cal.  App.  24,  82  Pac. 
1122. 

36.  Same  —  Original  complaint  which  Is 
necessary  to  explain  exception  to  order  sus- 

•tainlngr  demurrer  to  amended  complaint,  can 
be  brougrht  up  in  bill  of  exceptions. — Red- 
ingrton  V.  Cornwell.  90  Cal.  49,  62,  27  Pac. 
40. 

341.  Referring  to  documents  In  statement 
—By  direction  I  '^ere  Insert**  Is  counte- 
nanced by  this  section. — Lake  Shore  C.  Co. 
V.  Modoc  L.  &  Li.  Co..  127  (l^al.  37,  89.  69  Pac. 
206. 

37.  Reference  in  statement  in  minute- 
book  of  said  board  appearing  In  followinsr 
order  on  pagre  831  "[here  insert]"  is  suffi- 
cient, as  words  "here  insert"  inform  oppo- 
site party  that  it  is  to  become  part  of  state- 
ment, though  it  would  not  be  sufficient  in 
an  engrossed  statement. — Reclamation  Dist. 
V.  Hamilton.  112  Cal.  603.  607.  44  Pac.  1074. 

38.  Practice  of  proposing  bill  in  skeleton 
form  does  not  find  any  support  in  langruaere 
of  code,  but  has  been  created  by  profes- 
sion, and  is  possible  merely  because  no 
absolute  limit  is  placed  on  time  within 
which  Judffe  can  certify  bill,  and  recogrniz- 
ingr  practice  certification  of  bill  was  not  de- 
layed by  reason  of  its  engrossment  before 
it  was  presented,  where  no  amendments  had 
been  sugrsrested,  and  where  it  was  not  sug- 
gested that  bill  was  in  any  respect  defective 


so  that  new  engrossment  would  be  neces- 
sary, and  hence  delay  caused  by  such  en- 
grossment was  not  unreasonable. — Hough- 
ton V.  Superior  Court.  128  Cal.  352,  866.  60 
Pac.  972. 
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.     Same— Reference  In  bill  to  docnments 
larked  exhibits  and  hcMto  attached  and 

herewith  filed  is  not  sufficient  to  warrant 
there  being  considered  where  they  were  at- 
tached to  former  bill  of  exceptions,  which 
was  an  independent  document. — Estate  of 
Carpenter,  127  Cal.  682.  686,  60  Pac.  162. 

40.  Papers  in  evidence  used  at  hearing 
of  motion  to  set  aside  service  of  summons 
by  publication  must  be  authenticated  by  in- 
corporating same  in  bill  of  exceptions,  and 
this  means  they  must  be  set  forth  in  and 
be  made  part  of  it;  mere  reference  in  bill 
of  exceptions  to  different  papers  and  docu- 
ments without  incorporating  them  In  bill 
Is  not  sufficient,  especially  where  they  were 
authenticated  merely  by  stipulation  of  at- 
torneys.— San  Diego  Sav.  Bank  v.  Goodsell 
187  Cal.  420,  428.  70  Pac  299. 

41.  Speclllcatloa   of  particulars Of    In- 

snffidencjr  of  evidence. — Construed  peremp- 
tory. — Martin  v.  Matfield.  49  Cal.  42.  46. 

42.  Insufficiency  of  evidence  can  not  be 
considered  where  bill  of  exceptions  contains 
no  specification  of  particulars  in  which  evi- 
dence is  alleged  to  be  insufficient.— Coveny 
V.  Hale,  49  Cal.  662.  666,  666;  Watson  v.  San 
Francisco  H.  B.  R.  Co.,  60  Cal.  623;  Bonner 
V.  Quackenbush.  61  Cal.  180;  Eltzroth  v 
Ryan,  89  Cal.  136.  189,  140.  26  Pac.  «47; 
WInterburn  v.  Chambers.  91  Cal.  170.  27 
Pac.  668;  Commercial  Bank  v.  Redfield,'  122 
Cal.  406.  407.  66  Pac.  160;  Estate  of  Behrens 
130  Cal.  416,   418.   62  Pac.   608. 

43.  Bill  of  exceptions  containing  no  spec- 
ifications of  insufficiency  of  evidence  to 
Justify  finding,  and  no  assignments  of  error 
in  any  particular,  can  not  be  considered  on 
appeal  from  an  order  denying  motion  for 
new  trial— Leonard  v.  Shaw,  114  Cal.  69,  72 
46  Pac.  1012;  Sather  Banking  Co.  v.  Briggi 
Co..  138  Cal.  724.  726.  72  Pac.  863. 

As  to  speclllcatlons  of  Insufficiency  of  evi- 
dence In  notice  of  Intention  to  move  for  new 
trial  and  In  statement,  see.  post.  S  669  and 
note. 

As  to  speclllcatlon  of  partlcnUrs  In  ex- 
eeptlons,  see  note  8  L.  R.  A.  608. 

44.  Same  —  Same  —  AppeUant  on  appeal 
from  order  granting  new  trtal  need  not 
make  any  specifications  of  Insufficiency  of 
evidence  to  Justify  verdict,  or  specify 
errors  of  law  occurring  at  trial  on  which  he 
would  rely,  since  it  is  party  who  moves 
for  new  trial  who  is  called  on  to  file  bill 
Of  exceptions,  or  whatever  is  relied  on  as 
ground  for  his  motion,  and  record  thus  pre- 
sented    must    conUln    specifications    as    re- 

TplcT^fl'"''''''  ""'  ^*''^^'  "*  ^*^-  522.  824. 

45.  Same  — Same  ^  Order     striking     out 
complaint  which  was  duly  excepted  to  may 
be  reviewed,  though  bill  of  exceptions  con 
tains  no  specification  of  any  particulars  in 
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which  evidence  is  alleged  to  be  insufficient, 
-aifford  V.  Allman,  84  Cal.  628.  532,  24 
P&c  292. 


Same  —  Same  —  lirkere  no  point  la 
Ml  to  Insnflleiency  of  evidence  to  sus- 
Uin  verdict,  no  specification  of  particulars 
in  which  such  evidence  is  insufficient  is  re- 
Quired.— ^hadburne  v.  Daly,  76  Cal.  355,  356, 
II  Pftc  403. 

47.  Same — Same^'Where  tbere  la  no  otI- 
4cace  to  awitaln  flndlns*  party  complainingr 
is  not  required  to  show  insufficiency  of  evi- 
dence. In  such  case  burden  is  on  party  sus- 
uining  findings  to  call  attention  to  enougrh 
eridence  to  justify  finding. — San  Luis  W. 
Co.  V.  Estrada.  117  Cal.  168.  184,  48  Pac. 
1I7S. 


48.  Same— Same— HTkere  tkere  vraa  allffht 
rvMesee  to  onataln  Andlnsr,  absence  of  spec- 
ification of  insufficiency  can  not  be  dis- 
pensed with  under  rule  that  in  case  of  entire 
evidence,  burden  is  on  party  sustaining  find- 
ing to  call  attention  to  at  least  enougrh 
evidence  to  Justify  findingr. — Estate  of  Beh- 
reni,  130  Cal.  416,  418,  62  Pac.  603. 

4iL    Same     Object   of   reaulrementa    is   to 

adviae  respondent  of  particulars  wherein  he 
should  take  note  whether  evidence,  if  any, 
sost&intns:  decision  appeared  in  bill  of  ex- 
ceptions when  proposed. — Estate  of  Levin- 
son,  108  Cal.  450,  455,  41  Pac  483,  42  Pac. 
♦Tl. 


Ml  Same  —  Snfllcleney  —  BUieh  dlatlnct 
prapaaltlon  excepted  to  on  ground  tkat  It  la 
mt  Jnatlfleii  by  evldenee  should  be  separ- 
ately specified,  and  no  statement  of  evidence 
nor  deduction  therefrom  by  way  of  argu- 
ment is  proper  in  connection  with  specifica- 
tion.—Baird  V.  Peall,  92  Cal.  235,  239,  28  Pac. 
28S. 


81.  Same  -^  Same  «-  SpecUleationa  elearly 
dedcaatlnsr   ftndlnsa   and   parta   of  flndlnsa 

vhich  it  is  claimed  evidence  does  not  jus- 
tify them,  are  sufficient.  No  reference  to 
CTidence  is  required  in  specification,  except 
to  tee  that  it  is  insufficient  to  Justify  par- 
tiealar  flndlngr  called  in  question. — Swift  v. 
Occidental  M.  &  P.  Co..  141  Cal.  161,  167,  74 
Pac.  700. 

ai.  Hotln«  that  if  Kyle  ▼.  Craisr,  125  Cal. 
107,  116,  67  Pac.  791,  was  understood  difTer- 
cBtly,  it  conveyed  an  erroneous  impression. 


S3.  Same  Same  — » Speelflcatlona  of  par- 
ticalar  ItesM  In  aetlon  on  aeeonnt  which 
appellate  deems  to  be  unsupported  by  evi- 
dence, sufficiently  advises  respondent  of 
Perticulars  wherein  he  should  take  note 
whether  evidence,  if  any,  sustaining:  account 
appeared  in  bill  of  exceptions  when  pro- 
P<»Md.— Estate  of  L.e Vinson,  10'8  Cal.  450, 
«5.  41  Pac  488,  42  Pac.  479. 


94.  Same  Snme^Speellleattona  lirnorinir 
vvMence. — Specifications  in  an  action  to  re- 
cover property  which  Isrnored  release  of 
property  by  sheriff,  and  were  based  on 
itatement  that  they  were  never  taken  by 
•tseriir.  la  an  insufficient  specification  that 
iurj  disregarded  evidence  which  related  to 
release.~Rider  ▼.  Edffar,  54  Cal.  127,  130. 


65.  Same-^Same  «-  Spedlleatton  pointing 
to  aole  qneatlon  ralaed. — Where  bill  of  ex- 
ceptions expressly  shows  that  only  ques- 
tion to  be  raised  on  motion  for  new  trial 
was  as  to  whether  or  not  plaintiff  was  en-> 
titled  under  evidence  to  damagres,  and  bill 
included  all  evidence  bearing*  on  that  ques- 
tion, and  specification  points  to  sole  ques- 
tion professedly  involved  in  motion  so  that 
opposite  party  might  see  to  it  that  all  evi- 
dence bearing  on  issue  and  proper  to  be 
considered  by  court  was  set  forth  in  bill, 
specification  was  sufficient. — ^Live  Stock  G. 
P.  Co.  V.  Union  S.  Co.,  114  Cal.  447,  450,  46 
Pac.  286. 

SO,  Same— Same^Specllleatlon  that  evi- 
dence does  not  ahovr  certain  facta  is  equiva- 
lent to  showing  that  evidence  is  insufficient 
to  justify  decision  on  those  particular  facts, 
and  hence  is  insufficient. — Estate  of  Fath. 
132  Cal.  909,  614,  64  Pac.  995. 

57.  Same— San&e^Speclllcatlon  that  plain- 
tiff shoived  no  rlirkt  of  poaaeaalon  to  pre- 
mUea  aued  for  aa  against  defendant  or  at 
all,  is  not  sufficient  specification  of  particu- 
lars in  which  evidence  failed  to  show  ten- 
der of  purchase-money  in  action  to  foreclose 
contract  to  purchase,  as  such  specification 
is  as  applicable  to  any  other  of  series  of 
alleged  facts  on  which  plaintiff  relied  to 
make  out  his  right  of  possession. — Thome 
V.  Hammond,  46  Cal.  530,  534. 

58.  Same — Same — Speclflcatlon  to  llndlns 
as  ivhole  is  insufficient  where  finding  con- 
tains three  distinct  propositions  of  fact. 
Each  proposition  must  be  separately  speci- 
fied.—Baird  V.  Peall,  92  Cal.  235,  239.  28  Pac. 
285. 

59.  Specification  that  court  erred  in  find- 
ing certain  facts  is  not  sufficient  under  this 
section. — Coglan  v.  Beard,  67  Cal.  303,  304, 
7  Pac.  738. 

60.  Statement  in  bill  of  exceptions  that 
"foregoing  Is  all  evidence  introduced  on 
trial,  cause  was  submitted  to  court  for  de- 
cision, and,  after  considering  same,  court 
filed  its  findings  of  fact  and  conclusions  of 
law  and  ordered  judgment  entered  In  ac- 
cordance therewith,  to  which  order  and 
decision  defendant  then  and  there  duly  ex- 
cepted," is  an  insufficient  exception  to  en- 
able court  to  examine  evidence  for  purpose 
of  determining  its  sufficiency  and  justify 
findings,  but  findings  can  only  be  examined 
to  see  whether  they  support  judgment. — 
City,  etc.,  of  San  Francisco  v.  Pacific  Bank, 
89  Cal.  23,  24,  26  Pac.  615,  835. 

61.  Specification  that  court  erred  in  find- 
ing that  allegations  of  plaintiff's  complaint 
were  true  and  all  denials  and  allegations  of 
defendant's  answer  were  untrue  inasmuch 
as  testimony  does  not  disclose  such  state  of 
facts;  that  findings  are  not  borne  out  by 
testimony;  fraud  and  misrepresentation  of 
law  having  been  proven  by  defendant  and 
his  witnesses,  is  not  sufficient  speclflcatlon 
of  insufficiency  under  this  section. — Gamble 
V.  Tripp,  99  Cal.  223.  226,  33  Pac.  851. 

92,  Same — Same— ^Vhere  evidence  !■  set 
oat  In  fall. — On  appeal  from  an   order   re- 
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fusing  new  trial  after  srrantlns  dlschargre 
to  Insolvent,  specification  of  e^round  on 
which  evidence  was  Insufficient  to  Justify 
decision  was  that  evidence  was  not  suffi- 
cient to  flndlngr  that  Insolvent  did  keep 
proper  books  of  account,  and  bill  was  set- 
tled by  Judffe  as  full,  true,  and  correct,  and 
so  stipulated  by  attorney  for  respondent, 
and  it  appeared  from  bill  itself  that  evi- 
dence concerning:  books  kept  by  Insolvent 
was  full  and  complete,  and  objection  to 
consideration  of  sufficiency  of  evidence  on 
erround  that  it  appeared  from  bill  of  excep- 
tions that  certain  evidence  in  resrard  to 
validity  of  claims  of  mother  and  aunt  of 
insolvent  was  by  stipulation  considered  evi- 
dence in  trial  of  this  proceedingT  for  dls- 
chargre, was  not  set  out  In  bill  will  be  over- 
ruled.— Sullivan  v.  Washburn  &  M.  Mfg.  Co., 
139  Cal.  257,  26S.  72  Pac.  992. 

03.     Statement  of  evldenec— In  ■^ncral.-— 

Evidence  or  other  matter  which  may  be 
stated  in  bill  of  exceptions  for  purpose  of 
explaining:  objection  taken,  does  not  include 
objections  taken  by  party  proposing:  amend- 
ment or  any  evidence  or  other  matter  neces- 
sary to  explain  same. — In  matter  of  Gates, 
90  Cal.  267,  269,  27  Pac.  196. 

64.  Same— All  evidence  tendteir  to  explain 
obJeettOB  taken  will  be  preanmed  to  kave 
beem  inserted  in  bill,  and  if  from  such  evi- 
dence it  appears  that  court  below  erred  in 
ruling  as  to  material  matter,  it  is  grround 
for  reversal.  Supreme  court  will  take  it  for 
granted  that  Judge  of  trial  court  will  see  to 
it  that  sufficient  of  testimony  as  will  sus- 
tain his  ruling,  if  any  such  was  given,  is 
incorporated  in  bill  of  exceptions. — Wilson 
V.  Atkinson.  68  Cal.  590,  591.  10  Pac.  208. 
See  Couson  v.  Wilson,  2  Cal.  App.  181.  83 
Pac.  262. 

66.  If  there  was  any  evidence  which 
would  explain  or  overcome  that  set  forth 
in  the  bill,  it  was  the  duty  of  the  respon- 
dent to  cause  it  to  be  incorporated  therein. 
— Couson  V.  Wilson.  2  Cal.  App.  181,  83  Pac. 
262. 

Am  to  nmendmenta  to  bill  on  qnestiona  of 
evidence,  see,  post,  S  650  and  note. 

d6.  Same*~Bill  of  ezeeptions  merely  set- 
ting fortb  otber  flndlnira  and  statinir  that 
sneb  facta  were  establisbcd  by  evidence,  is 

not  statement  of  so  much  of  evidence  as 
may  be  necessary  to  explain  objection  that 
portion  of  one  finding  is  not  sustained  by 
evidence,  It  not  being  statement  of  evi- 
dence at  all,  but  general  conclusion  that 
certain  facts  were  established  by  evidence. 
— Cox  V.  McLaughlin.  1  Cal.  Unrep.  858.  18 
Pac.  111. 

67.  Same— Evidence  in  full  need  not  be 
given  where  question  presented  Is  solely  as 
to  sufficiency  of  conflicting  evidence  to  sus- 
tain particular  finding.  All  that  is  required 
is  that  sufficient  amount  of  evidence  be  In- 
serted bearing  on  each  side  of  question  to 
show  substantial  confiict,  since  in  such  case 
decision  of  court  below  will  not  be  inter- 
fered with. — Vatcher  v.  Wilbur,  144  Cal. 
536.  539,  78  Pac.  14. 


68.  Same — Bvidcnce  need  not  aceompany 
objectlona  to  conclvsion  of  fact  from  other 
facts  specifically  found.  —  Walkerley  v. 
Greene.  104  Cal.  208,  211,  S7  Pac.  890. 
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Same  •—  Mere  reaeript  of  notes  of 
shorthand  reporter  in  which  evidence  is 
detailed  by  question  and  answer  with  objec- 
tions taken  and  rulings  thereon,  is  not  suffi- 
cient statement  under  this  section. — Cald- 
well V.  Parks.  60  Cal.  602,  603;  City  of  Santa 
Ana  V.  Ballard.  126  Cal.  677,  678,  69  Pac. 
138. 

70.  Duty  devolved  upon  petitioner  to  pre- 
pare proper  statement  of  bill  of  exceptions 
so  as  to  sustain  his  contention  of  Insuffl- 
dency  of  evidence  to  Justify  decision  of 
trial  court  on  point  in  question,  does  not 
mean  that  statement  or  bill  of  exceptions 
should  embody  all  reporter's  notes. — ^Vat- 
cher V.  Wilbur,  144  Cal.  586,  640,  78  Pac.  14. 

71.  Snfflciency   of   objection— In   general. 

— Where  the  defense  of  want  of  considera- 
tion rests  upon  the  allegation  of  a  conclu- 
sion of  law.  the  objection  thereto  made 
after  the  trial  of  the  case  upon  the  merits 
will  not  be  considered  upon  an  appeal  sup- 
ported only  by  a  record  which  does  not 
show  that  such  objection  was  Interposed  by 
demurrer  or  otherwise  in  the  court  below. — 
Rivera  v.  Cappa,  29  Cal.  App.  497.  156  Pac. 
1017. 

72.  An  objection  so  general  as  not  to 
call  the  court's  attention  to  the  particular 
aspect  in  which  the  question  is  claimed  to 
be  obnoxious  will  not  be  regarded  as  suln- 
cient  to  entitle  one  to  have  the  exception 
reviewed. — Aston  v.  Examiner  Printing  Co.. 
226  Fed.  496. 

73.  SnlUciency  of  record— •Not  treated  as 
bill  of  ezceptloaa. — In  the  case  of  an  appeal 
where  the  form  of  the  record  is  not  a  state- 
ment on  appeal,  and  is  wanting  in  a  specifi- 
cation of  the  particulars  wherein  it  is 
claimed  that  the  evidence  is  insufficient  to 
Justify  the  decision,  it  will  not  be  treated 
as  a  bill  of  particulars,  under  the  provisions 
of  the  above  section  and  section  660,  post. — 
Welsshand  v.  City  of  Petaluma,  87  Cal.  App. 
296,  174  Pac:  955,  following  the  doctrine  In 
Coveny  v.  Hale.  49  Cal.  553;  Watson  v.  San 
Francisco  &  Humboldt  Bay  R.  Co..  60  Cal. 
623;  Bonner  v.  Quackenbush.  61  Cal.  180; 
Eltzroth  V.  Ryan,  89  Cal.  135.  140.  26  Pac. 
647;  Winterburn  v.  Chambers,  91  Cal.  170, 
185.  27  Pac.  658;  Commercial  Bank  v.  Red- 
field,  122  Cal.  405.  .56  Pac.  160,  772;  Estate 
of  Behrens.  130  Cal.  416,  418,  62  Pac.  603. 

74.  In  those  cases  in  which  a  record  la 
wanting  in  specifications  of  particulars 
wherein  the  evidence  Is  claimed  insufficient 
to  Justify  the  decision,  and  such  record  not 
being  treated  as  a  bill  of  exceptions,  as 
pointed  out  in  the  preceding  paragraph,  tho 
sufficiency  of  the  evidence  to  support  the 
findings  of  the  court  can  not  be  reviewed 
unless  the  full  record  has  been  up,  as  pro- 
vided in  section  953a,  post. — Welsshand  v. 
City  of  Petaluma,  37  Cal.  296.  174  Pac.  965 
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§  640.    BILL  OF  EXCEPTIONS.  WHEN  TO  BE  PRESENTED,  ETC.  A  bill 

containing  the  exception  to  any  decision  may  be  presented  to  the  court  or 

judge,  for  settlement  at  any  time  after  the  decision  is  made,  but  the  same  must 

be  presented  within  ten  days  after  written  notice  of  making  such  decision,  and 

after  having  been  settled  must  be  signed  by  the  judge  and  filed  with  the  clerk. 

When  the  decision  excepted  to  is  made  by  a  tribunal  other  than  a  court,  or  by 

a  judicial  officer,  the  bill  of  exceptions  must  be  presented  to  and  settled  and 

signed  by  such  tribunal  or  officer. 

History :  Exacted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  Amdts.  1875-6,  p.  92;  by  Code  Commission,  Act  March  8, 
1901,  StatB.  and  Amdts.  1900-1,  p.  147,  held  unconstitutional,  see  his- 
tory, S6  ante;  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  715,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  449;  March  20,  1911,  Stats,  and  Amdts. 
1911,  p.  402. 


BILL  OP  EXCEPTIONS— WHEN  TO  BE 

PBESENTED. 

1.  Constrnetion  of  section — As  permissiTe. 

2.  Same — ^Does  not  fix  any  speeifie  time  for 

aettUng  bill  of  exceptions. 

3: 5.  Bill  of  exceptions — ^Must  be  presented  to 
jndge  and  settled  at  time  ruling  is 
made. 

6.  Same — Certificate  governs  as  to  time  of 
presenting. 

7-9.  Same — ^Seasonable  time. 


10.  Writing  and  signing — Exceptions  taken 
during  progress  of  triaL 


I   of   acctloB— -As   permUi- 

above  section  has  been  con- 
atnied  to  be  permissive  and  privUegre 
srajited  party  of  presentingr  his  bill  of  ex- 
ceptloBB  for  settlement  at  time  of  ruling  is 
not  necessarily  exclusive. — Flagrar  v.  Puter- 
ten^h,   9S  Cal.  1S4.  136,  82  Pac.  868. 

SL  3mm9  Do—  not  flx  any  apecUic  time 
§mr  acttltas  of  bill  of  ezeeptlono,  but  only 
declares  that  It  may  be  done  immediately 
upon  renderlnsr  of  decision  to  which  ex- 
ception Is  made.  If  not  done  immediately, 
right  Is  not  taken  away. — ^Tresambo  v. 
Comanche  M.  *  M.  Co.,  57  Cal.  601,  508,  604. 

a.  Bill  of  ezeeptlono— Mnat  be  preoenteA 
S»  §mSm^  and  aettied  at  tlaie  raltns  la  made 

and  In  presence  of  adverse  party.  It  can 
not  be  properly  presented  to  Judffe  or  set- 
tled at  any  other  time. — ESstate  of  Carpenter, 
127  Cal.  682,  584,  60  Pac.  162;  Estate  of 
8cott«   128  Cal.   578,   680,   61   PaC.   98. 

4.  Bin  of  exceptions  must  be  reduced  to 
wrltlnflT  and  settled  by  Judge  immediately 
upon  takingr  of  exception  under  Practice 
Act. — Central  Pac  R.  Co.  y.  Pearson,  86  Cal. 
247.  267. 

^  It  does  not  oontemplate  settlement  of 
bill  after  adjournment  of  court  without  any 
Botlce  to  adverse  counsel,  and  hence  where 


bill  was  sigrned  next  day,  it  was  too  late, 
tbougrh  at  time  order  was  made  appellant 
stated  that  he  would  at  once  present  bill 
embodying:  exceptions,  and  that  short  draft 
of  such  bill  was  prepared  and  presented  to 
Judge,  who  stated  that  if  minor  corrections 
were  made  and  bill  properly  typewritten,  he 
would  approve  same,  but  adjourned  before 
bill  was  typewritten  and  presented  for  his 
approval. — Estate  of  Scott,  128  Cal.  678,  679, 
680,  61  Pac.  98. 

••  Same-^Certllleate  soTema  as  to  tlnte 
of  presentlnir. — Under  certificate  of  Judge 
reciting  that  bill  of  exceptions  was  "duly 
presented  within  time  allowed  by  law"  it 
must  be  assumed  that  bill  was  presented  at 
time  when  decision  was  made,  and  if  court 
actually  settled  it  at  day  later  than  its  pre- 
sentation, it  can  not  affect  right  of  appel- 
lant to  use  bill. — Estate  of  Gordon,  142  Cat 
126,  134,  76  Pac.  672. 

7.  Sane— Reasonable  ttme* — Bill  of  ex- 
ceptions in  case  which  falls  under  this  sec- 
tion should  be  allowed  and  settled  within 
reasonable  time;  analogy  furnished  by  sec- 
tions 650  and  661,  post,  should  determine 
what  is  reaso'hable  time. — ^Flagg  v.  Puter- 
baugh,  98  Cal.  184,  186,  82  Pac.  868;  Smith 
Y.  Jordan,  122  Cal.  68,  69,  54  Pac.  868. 

8.  Hence  where  proposed  bill  was  not 
prepared  and  served  after  order  was  made 
it  was  error  to  settle  bill. — Smith  v.  Jordan, 
122  Cal.  68,  69,  54  Pac.  868. 

9.  BUI  of  exceptions  dated  more  than 
four  months  after  ruling  striking  out  por- 
tion of  defendant's  answer  was  made  should 
not  have  been  allowed.— >Levee  District  v. 
Huber,  67  Cal.  41,  42. 

10.  Writing  and  signing  —  Blxeeptlona 
taken  daring  progress  of  trial  should  be 
written  upon  sheet  of  paper  and  signed  by 
Judge  and  filed  In  case,  and  when  Judgment- 
roll  was  made  up,  attached  to  Judgment- 
roll.>-More  v.  Del  Valle,  S8  Cal.  170,  174; 
Kavanagh  v.  Mans,  28  Cal.  861,  S68. 


§660.  EXCEPTIONS  NOT  PBESENTED  AT  TIME  OF  BUUNO.  NO- 
TICE TO  ADVERSE  PABTY.  [DBAFT  OF  PBOPOSED  BILL;  ABIEND- 
MENTS.]    HOW  SETTLED,  ETC.    When  a  party  desires  to  have  exeeptious 
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taken  at  a  trial  settled  in  a  bill  of  exceptions,  he  may,  at  any  time  thereafter, 
and  within  ten  days  after  the  entry  of  judgment,  if  the  action  was  tried  with 
a  jury,  or  after  receiving  notice  of  the  entry  of  judgment,  if  the  action  was 
tried  without  a  jury,  or  if  proceedings  on  motion  for  a  new  trial  be  pending, 
within  ten  days  after  notice  of  decision  denying  said  motion,  or  other  deter- 
mination thereof,  or  such  further  time  as  the  court  in  which  the  action  is 
pending,  or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a  bill,  and  serve 
the  same,  or  a  copy  thereof,  upon  the  adverse  party. 

[Contents  of  draft.]  Such  draft  must  contain  all  the  exceptions  and  proceed- 
ings taken  upon  which  the  party  relies,  and  may  contain  all  matters  review- 
able on  the  same  appeal  whether  occurring  at  the  trial  or  on  motion  for  a  new 
trial.  It  may  also  contain  a  statement  of  any  matters  occurring  upon  the 
trial,  in  the  presence  of  the  court,  showing  any  of  the  matters  mentioned  in 
subdivisions  one  and  two  of  section  six  hundred  fifty-seven  of  this  code. 

[Adverse  party  may  propose  amendments.]  Within  ten  days  after  such 
service  the  adverse  party  may  propose  amendments  thereto,  and  serve  the  same 
or  a  copy  thereof,  upon  the  other  party.  The  proposed  bill  and  amendments 
must,  within  ten  days  thereafter  be  presented  by  the  party  seeking  the  settle- 
ment of  the  bill,  to  the  judge  who  tried  or  heard  the  case,  upon  five  days'  notice 
to  the  adverse  party,  or  be  delivered  to  the  clerk  of  the  court  for  the  judge. 

[Clerk  must  deliver  to  judge.]  When  received  by  the  clerk  he  must  imme- 
diately deliver  them  to  the  judge,  if  he  is  in  the  county;  if  he  is  absent  from 
the  county,  and  either  party  desires  the  paper  to  be  forwarded  to  the  judge, 
the  clerk  must,  upon  notice  in  writing  of  such  party;  immediately  forward  them 
by  mail,  or  other  safe  channel;  if  not  thus  forwarded  the  clerk  must  deliver 
them  to  the  judge  immediately  after  his  return  to  the  county. 

[Judge  to  designate  time  of  settling.]  When  received  from  the  clerk,  the 
judge  must  designate  the  time  at  which  he  will  settle  the  bill,  and  the  clerk 
must  immediately  notify  the  parties  of  such  designation.  At  the  time  desig- 
nated the  judge  must  settle  the  bill.  The  bill  must  thereupon  be  engrossed  and 
presented  to  the  judge  to  be  certified,  by  the  party  presenting  it,  within  ten 
days. 

[Action  tried  before  referee.]  If  the  action  was  tried  before  a  referee,  the 
proposed  bill;  with  the  amendments,  if  any,  must  be  presented  to  such  referee 
for  settlement  within  ten  days  after  service  of  the  amendments,  upon  notice  of 
five  days  to  the  adverse  party,  and  thereupon  the  referee  must  settle  the  bill. 
If  no  amendments  are  served  or  if  served  are  allowed,  the  proposed  bill  may 
be  presented,  with  the  amendments,  if  any,  to  the  judge  or  referee,  for  settle- 
ment without  notice  to  the  adverse  party. 

[Judge  to  strike  out  useless  matter.]  It  is  the  duty  of  the  judge  or  referee, 
in  settling  the  bill,  to  strike  out  of  it  all  redundant  and  useless  matter  so  that 
the  exceptions  and  proceedings  may  be  presented  as  briefly  as  possible.  When 
settled,  the  bill  must  be  signed  by  the  judge  or  referee,  with  his  certificate  to 
the  effect  that  the  same  is  allowed,  and  must  then  be  filed  with  the  elerk. 

{Not  to  be  served  on  party  when  default  entered.]  No  bill  of  exceptions, 
notice  of  appeal,  or  notice  or  paper,  other  than  amendments  to  the  pleadings  or 
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an  amended  pleading,  need  be  served  upon  any  party  whose  default  has  been 

duly  entered,  or  who  has  not  appeared  in  the  action  or  proceeding. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  313;  by  Code  Commission,  Act  March 
t,  1901,  Stats,  and  Amdts.  1900-1,  p.  147,  held  unconstitutional,  see  his- 
tory, S  5  ante;  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  716,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  449;  AprU  19,  1909,  Stats,  and  Amdts. 
1909,  p.  993;  March  20,  19il,  Stats,  and  Amdts.  1911,  p.  400;  April  24, 
1916,  SUts.  and  Amdts.  1916,  p.  207.     In  effect  August  8,  1916. 


BILL  OP  EXCEPTIONS— TIME  OF  PRES- 
ENTATION OP— NOTICE  TO 
'      ADVERSE  PARTIES. 

1.  "Adverse  parties" — As  to  wKo  is. 

2.  Altemative  method  of  appeal — Sec- 

tions 941a-941e,  repealed  in  1921. 

3.  Same  —  Defective  record  —  Not  re- 

garded as  bill  of  exceptions. 

4.  Amendment  of  1907 — As  to  service 

on  adverse  party. 

5.  Amendments  which  may  be  proposed 

to  draft — In  general. 

6.  Same  —  Amendment  by  trial  judge 

after  appeal. 

7.  Same — Amendment  on  appeal. 

8.  Same — Condensing  narrative  form. 

9.  Same — Determination  of  judge. 

10.  Same — Pailure  of  respondent  to  pro- 

pose amendments. 

11.  Same — Insertion  in  engrossed  bilL 

12.  Same — Matter  to  obviate  error. 

13.  Same — Service  by  mail. 

14.  Same — Same  —  Acknowledgment    by 

letter  of  receipt  of. 

15.  And  statement  of  the  case. 

16, 17.  Authentication  and  certification. 

18.  Certificate — Pailure  £o  produce. 

19,  20.  Same — Filing  settled  and  engrossed 
bill  before  it  was  certified  by  in- 
advertence of  judge  or  referee. 

21.  Same — ^Unauthenticated   bill   of   ex- 

ceptions. 

22.  Construction  of  section — As  to  suffi- 

ciency of  compliance. 

23.  Same— Applicable    where   order   ex- 

cepted to  is  appealable  order. 

24-  26.  Same — ^Does  not  relate  to  exceptions 
taken  after  trial  and  judgment. 

27.  Same — Includes  exceptions  taken  in 
eourse  of  proceedings  before  trial 
has  commenced. 

Same — Includes  persons  claiming  as 
devisees  under  will. 

Same — ^Not  retroactive. 

30.  Same — ^Provides    for    settlement    of 

bills  of  exception  based  on  errors 
of  law  occurring  at  trial. 

31.  Same — Provides  how  all  papers,  pro- 

ceedings, and  exceptions  not  other- 
wise part  of  record  may  be  made 
such. 

32.  Same—* '  Trial '  '—Meaning  of. 

CLC.  P. — 101  IGOl. 


33-  35.  Contents  of — Exception  to  ruling  on 
motion  for  new  trial. 

36.  Same — Irrelevant  matters. 

37.  Same — Prayer  or  request  that  it  be 

allowed  or  certified  as  bill  of  ex- 
ceptions. 

38.  Same  —  Reference   to    pleadings   on 

hearing  of  motion  for  new  triaL 

39,40.  Same  —  Specification  of  particular 
errors  of  law. 

41-  43.  Same — Statements  of  fact. 

44-  51.  Delay  in  service  of  proposed  bill  of 
exceptions — Effect  of. 

52.  Effect  of  certification. 

53.  Effect  of  filing. 

54,  55.  Engrossment — As  to  generally. 

56.  Same — Correct  engrossment,  qaestion 

of  how  determined. 

57.  Same — ^Determination  of  judge  as  to 

whether     bill     of     exceptions     is 
correctly  engrossed. 

58.  Same  —  Pailure   to   serve   engrossed 

bill     on     attorney     for    opposing 
party. 

59.  Same  —  Leaving  engrossed  bill  with 

deputy   clerk   without   request    to 
present  it  to  judge. 

60-62.  Same — Unexplained  neglect  in  caus- 
ing bill  of  exceptions  to  be  en- 
grossed. 

63.  Extension  of  time — Per  preparation 
of  bill — Not  an  estoppel. 

64^65.  Same — Of  filing  proposed  bill — Sec- 
ond default. 

66.  Same — To  settle  and  allow  bill. 

67.  Pailure  to  deliver  —  Court  may  re- 

lieve from. 

68.  Pailure  to  serve  proposed  bill — Loss 

of  right. 

69.  Piling— Delay  in. 

70.  Porm — Draft  of  bill  must  be  authen- 

ticated. 

71,  72.  Pull  statement  of  evidence  unneces- 
sary— In  general. 

73.  Same  —  Skeleton  bill  —  Amendments 

in  general  terms. 

74.  Same — Striking  out  redundant  mat- 

ter. 

75.  In   default  case  —  Incorporation   of 

evidence  in  transcript. 

76.  Instructions  —  Pailure    to    show    at 

whose  request — Presumption. 
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preparing  same  to  be  erroneous,  it  Is  duty 
of  opposite  party  to  present  in  his  amend- 
ment any  matters  which  would  obviate  ap- 
parent error,  and  it  must  be  assumed  that 
judgre  in  settling:  bill  has  caused  to  be  in- 
serted therein  all  matter  which  is  relevant 
to  his  ruling  or  which  will  explain  same. — 
Bedan  v.  Turney,  99  Cal.  649,  651.  34  Pac. 
442. 

18.  Same— S«rrlee  of  by  mall  under  the 
provisions  of  sections  1012  and«1013,  post, 
party  beingr  given  a  certain  number  of  days 
in  which  to  object,  etc.,  is  entitled  to  one 
additional  day  for  each  twenty- five  miles 
distance  between  the  place  where  deposited 
in  the  post  office  and  the  place  to  which  ad- 
dressed.— Prefumo  v.  Russell,  148  Cal.  451, 
113  Am.  St.  Rep.  801,  7  Ann.  Cas.  704,  83 
Pac.  810. 

14.  Same  —  Same  —  Aeknowledffmeiit  by 
letter  of  receipt  of  proposed  amendment  to 
a  proposed  bill  of  exceptions  does  not  make 
the  service  of  the  proposed  amendment 
personal,  so  as  to  deprive  of  the  extended 
time  provided  for  In  section  1013,  post. — 
Prefuma  v.  Russell,  148  Cal.  451,  113  Am.  St. 
Rep.  301,  7  Ann.  Cas.  704,  83  Pac.  810. 

16.  And  atatenteat  of  tlie  case  may  be  In- 
corporated in  the  same  paper. — Martin  v. 
Southern  Pacific  Co.,  150  Cal.  131,  88  Pac. 
701. 

16.  Aotbentlcatloa     aad     certification. — 

Where  upon  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  the  notice  of 
Intention  to  move  for  a  new  trial  has  not 
been  authenticated,  the  order  can  not  be 
reviewed,  even  though  the  notice  is  printed 
in  the  transcript. — Lincoln  County  Bank  v. 
Fetterman,  170  Cal.  357,  149  Pac.  811. 

Aa  to  certificate  of  Judge,  see  pars.  18-21, 
this  note. 

17.  Upon  an  appeal  from  a  Judgment 
foreclosing  a  mortgage,  intermediate  orders 
and  papers  included  in  the  record  not  cer- 
tified to  by  the  trial  Judge  can  not  be  con- 
sidered.— Dletz  V.  Scott,  27  Cal.  App.  320, 
149  Pac.  775. 

18.  Certificate— Failure  to  produce  cer- 
tificate that  bill  of  exceptions  had  been  set- 
tled and  allowed  until  bills  had  been  filed 
and  appeal  taken,  argument  on  appeal  made 
and  motion  to  strike  out  bills  made,  is  too 
late,  and  bills  must  be  stricken  out. — Keller 
v.  Lewis,  56  Cal.  466,  469. 

As   to   autbentlcatlon   and   certificate,   see 

pars.  16,  17,  this  note. 

10.  Same— -Filing  settled  and  engroaaed 
bill  before  It  waa  certified  by  Inadvertence 
of  Judge  or  referee  does  not  destroy  right 
of  appellant  to  proper  certificate,  but  such 
filing  will  be  considered  as  premature  and 
unauthorized,  and  if  timely  request  is  made 
for  certificate  of  allowance  It  should  be 
granted  and  bill  refiled. — Jackson  v.  Puget 
Sound  L.  Co.,  115  Cal.  632,  635,  47  Pac.  603. 

20.  DIatlngnlahlngt  Keller  v.  Lewis,  56 
Cal.  466,  469;  Adams  v.  Dohrmann,  63  Cal. 
417,  419. 


21.  Same  —  TTnantlientieated  bill  of  ex- 
ceptlona  consisting  entirely  of  specifications 
of  errors  will  not  be  considered. — Houghton 
V.  Trumbo,  103  Cal.  239,  240,  37  Pac.  152. 

22.  Conatractlon  of  aectlon — Aa  to  sain- 
ciency  of  compliance. — A  sufficient  compli- 
ance with  above  sections  and  section  659, 
post,  in  preparing  and  presenting  a  state- 
ment of  the  case  on  a  motion  for  a  new 
trial,  is  had  where  the  moving  party  leaves 
his  proposed  statement  with  the  clerk  and 
the  adverse  party  thereafter  likewise  leaves 
his  proposed  amendments  thereto,  and  the 
Judge  subsequently  receives  all  of  the 
papers,  either  from  the  clerk  or  from  the 
Judge  in  whose  place  he  presided  at  the 
trial,  and  thereupon  in  open  court  fixes  a 
day  for  the  settlement  of  the  statement  In 
the  presence  of  both  counsel,  notwithstand- 
ing the  failure  of  the  moving  party  to  give 
the  notice  of  intention  of  presentation  of 
the  statement  to  the  Judge  as  provided  by 
such  sections. — Keating  v.  Keating,  169  Cal. 
754,  147  Pac.  974. 

2S.  Same -— Applicable  where  order  ex- 
cepted to  la  appealable  order  as  well  as 
where  ruling  could  only  be  reviewed  on  an 
appeal  from  final  Judgment. — Flagg  v.  Pu- 
terbaugh,  98  Cal.  134,  136,  32  Pac.  863. 

24.  Same— Doea  not  relate  to  exceptlona 
taken  after  trial  and  Judgment,  but  only  to 
exceptions  taken  at  trial. — County  of  Sac- 
ramento V.  Central  Pac.  R.  Co.,  61  Cal.  250, 
255. 

25.  Order  made  after  rendition  of  Judg- 
ment, unless  founded  on  affidavits,  can  be 
reviewed  only  by  statement  on  appeal,  and 
in  no  case  by  bill  of  exceptions  under  Prac- 
tice Act. — Caulfleld  v.  Doe,  45  Cal.  221,  222. 

26.  Bill  of  exceptions  taken  to  any  deci- 
sion made  after  Judgment  may  be  presented 
and  settled  afterwards  as  provided  by  thts 
section. — Tregambo  v.  Comanche  M.  &  M. 
Co..  57  Cal.  501,  505. 

27.  Same— Indndea  exceptlona  taken  In 
conrae  of  proceedlnga  before  trial  haa  com- 
menced, as  an  exception  taken  to  decision 
rendered  on  motion  to  set  aside  default  and 
not  limited  to  exceptions  taken  at  trial  of 
cause. — Tregambo  v.  Comanche  M.  &  M.  Co., 
57  Cal.    501,   504,   505. 

28.  Same— Indndea  peraona  claiming  aa 
devlaeea  under  ^-111  In  opposing  application 
for  partial  distribution;  they  are  "adverse" 
parties  within  meaning  of  section  and  must 
be  served  with  draft  of  bill  of  exceptions. — 
Estate  of  Young,  149  Cal.  173,  85  Pac.  145. 

20.  Same— >Not  retroactive. — Caulfield  v. 
Doe,  45  Cal.  221,  222. 

30.  Same  —  Provldea  for  aettlement  of 
bllla  of  exception  baaed  on  errora  of  laiv 
occurring  at  trial  of  cause,  and  this  may  be 
done  after  entry  of  Judgment  and  after 
judgment-roll  has  already  been  made  up. — '" 
Estate  of  Gordon,  142  Cal.  126,  134,  75  Pac. 
672. 

31.  Same— Provldea  how  all  papera,  pro« 
ceedlnga,  and  exceptlona  not  othenvlae  part 
nf  a  record  may  be  made  anch  by  bill  of  ex- 
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ceptlons. — ^Herrlich  ▼.  McDonald,  80  Cal.  472, 
47«.  22  Pac.  299. 

A«  t*  papem  to  be  fatcorporated,  see,  ante, 
i  C48  and  note. 

32.  Same  —  'Trial*'  —  Meanlnir  of.  —  The 
word  "trial."  in  this  section,  means  trial  of 
issue  of  law  as  well  as  trial  of  issue  of  fact. 
— Redlnston  ▼.  Cornwell,  90  Cal.  49,  62,  27 
Pac.  40. 

SS.  Cemteats  ef— Exception  to  mlias  on 
MOtton  for  new  trial  must  appear  in  statlngr 
or  substantive  part  of  bill  of  exceptions, 
and  bill  must  affirmatively  show  that  ruling 
assigned  as  error  actually  took  place  at 
trial  and  was  excepted  to. — Craigr  v.  Hes- 
peria  L.  &  W.  Co.,  107  Cal.  676,  40  Pac.  1057; 
Hanna  v.  De  Qarmo,  140  Cal.  172,  174,  73 
Pac.   hZO. 

34.  No  exception  appearing  on  record  it 
must  be  presumed  that  no  exception  was 
t^en  to  an  order  granting  nonsuit. — Flash- 
n«-r  V.  ^Valdron,  86  Cal.  211,  24  Pac.  1063. 

35.  Mere  fact  that  exception  was  re- 
f«-rred  to  in  assignment  of  error  which 
(ounsel  annexed  to  bill  of  exceptions  is  not 
sufficient. — Craig  v.  Hesperia  L.  &  W.  Co., 
li»T  Cal.   675,  40  P^c.  1057. 

JC  Same «-  Irrelevant  matters  incorpo- 
rated into  bill  of  exceptions  and  matters 
vfaich  show  upon  face  of  bill  that  they 
were  not  presented  to  court  at  time  it  made 
its  rulings  or  could  not  have  any  weight  in 
determining  correctness  of  such  rulings 
vtll  not  be  considered  by  supreme  court. — 
Hyde  v.  Boyle,  89  Cal.  590,  592.  26  Pac.  1092. 

S7.  Same^-Pmyer  or  request  that  It  be 
allovre^    or    eertlfled    as    bill    of    exeeptlons 

must  be  contained  in  draft  of  proposed  bill 
of  exceptions. — Landers  v.  Lawler,  84  Cal. 
i47,  &49»  24  Pac.  307. 

An  tm  papers  to  be  Inelvded  In  bill,  see. 
ante,  f  €48  and  note. 

S8b  Same  — -  Ref erenee  to  pleadings  on 
yrmrimm  •f  motion  for  new  trial  need  not  be 
presented  by  bill  of  exceptions. — Southern 
Pac.  R.  Co.  V.  Superior  Court,  105  Cal.  84, 
!»«,  38  Pac.   627. 

jn.     Same— >Speeiflentlon  of  partlenlar  er- 

rom  of  law  on  which  appellant  will  rely  is 
not  necessary  in  bill  of  exceptions. — Reay 
T.  Butler,  69  Cal.  572,  11  Pac.  463;  Shad- 
Kurne  v.  Daly,  76  Cal.  365,  356,  18  Pac.  403; 
flagman  v.  Williams.  88  Cal.  146,  151,  25 
Pac.  11:  Barfleld  v.  South  Side  I.  Co.,  Ill 
Cal.  118,  119,  43  Pac.  406;  Snell  v.  Payne, 
US  Cat.  218.  220,  46  Pac.  1069;  Smith  v. 
Kmith.  119  Cal.  183,  186,  48  Pac.  730,  61  Pac. 
Ili3;  Hauper  v.  Gordon,  128  Cal.  489,  491, 
61    Pac.   84. 

i%.  Speciflcation  of  particular  errors  on 
which  moving  party  will  rely  though  an 
essential  part  of  statement  is  act  of  attor- 
ney annexed  to  bill  of  exceptions  after  trial. 
— Braverman  v.  Fresno  C.  &  I.  Co.,  101  Cal. 
644.  649,  36  Pac.  386. 

As  to  speeiSentlon  of  partlcnlars  of  In- 
salch  ni  ji  of  evidence*  see,  ante,  8  648  and 
note. 


41.  Same— Statements  of  fact  In  bill  of 
exceptions  are  made  only  to  explain  ex- 
ceptions which  it  shows  were  taken. — Es- 
tate of  Carpenter,  127  Cal.  582,  585,  60  Pac. 
162. 

As  to  statements  of  evidence  In  bill,  see, 
ante,   §  648  and   note. 

42.  Matters  to  which  specifications  of 
error  point,  must  be  found  in  substantive 
portion  of  bill  of  exceptions,  otherwise  they 
can  not  be  considered;  exceptions  incor- 
porated in  assignment  of  errors  coupled 
with  statement  that  it  was  given  against 
objection  of  appellant,  can  not  be  consid- 
ered.— Braverman  v.  Fresno  C.  &  I.  Co.,  101 
Cal.  644,  645,  36  Pac.  386.  See  People  v. 
Fauike,   96  Cal.   17,   19,  30  Pac.   837. 

43.  Bill  of  exceptions  when  necessary 
must  always  contain  statement  of  facts 
which  will  authorize  review  of  action  of 
court  below,  and  hence  an  order  which  is 
not  deemed  excepted  to  must  be  shown  by 
bill  of  exceptions  to  come  within  statutory 
exception  that  it  has  been  made  in  absence 
of  party. — Lamet  v.  Miller,  2  Cal.  Unrep. 
679,  11  Pac.  744,  745. 

44.  Delay  In  service  of  proposed  bill  of 
exceptions —- Effect  of. — Written  notice  of 
entry  of  order  denying  a  motion  for  a  new 
trial  is  waived  by  the  making  of  an  appli- 
cation for  an  order  setting  aside  the  order 
denying  the  motion  on.  the  ground  of  ex- 
cusable neglect  of  counsel,  and  a  proposed 
bill  of  exceptions  not  served  within  ten 
days  after  the  making  of  such  application 
is  too  late,  in  the  absence  of  any  order  ex- 
tending the  time  of  such  service. — Fighiera 
V.  Dewhirst,  32  Cal.  App.  245,  162  Pac.  655. 

As  to  delay  In  filing,  see  par.  69,  this  note. 

45.  The  mere  pendency  of  a  motion  by 
appellant  to  amend  the  findings,  subse- 
quently made,  could  not  operate  to  extend 
the  ten  days  given  herein  within  which  to 
serve  his  bill. — Hole  v.  Takekawa.  165  Cal. 
372,  132  Pac.  445. 

46.  Delay  in  serving  a  bill  of  exceptions 
may  be  cured  by  the  voluntary  consent  and 
waiver  of  the  parties  not  served. — Title  Ins. 
&  Trust  Co.  V.  California  Devel.  Co.,  171 
Cal.  174,  152  Pac.  542. 

47.  A  bill  of  exceptions  which  has  not 
been  served  upon  some  of  the  parties  may 
be  considered  with  a  view  to  the  modifica- 
tion of  the  Judgment  so  far  as  the  rights 
of  those  parties  not  served  are  not  affected. 
— Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co.,  171  Cal.  174,  152  Pac.  542. 

48.  A  bill  of  exceptions,  even  though  not 
served  upon  certain  adverse  parties,  may 
he  considered  and  the  Judgment  modified  in 
so  far  as  such  modification  may  be  ordered 
without  Impairing  the  rights  of  the  parties 
not  served. — Title  Ins.  &.  Trust  Co.  v.  Cali- 
fornia Devel.  Co.,  171  Cal.  174,  152  Pac.  542. 

49.  The  failure  to  make  timely  service 
of  the  bill  of  exceptions  to  be  used  on  a 
motion  for  a  new  trial  does  not  affect 
the  Jurisdiction   of   the  subject-matter,  and 
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such  delay  may  be  cured  by  the  voluntary 
consent  and  waiver  of  the  parties  not 
served. — Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co.,  171  Cal.  174.  162  Pac.  542. 

60.  An  appeal  taken  by  the  heirs  of  a  de- 
ceased incompetent  from  an  order  settliner 
the  final  account  of  the  gruardian  of  his  es- 
tate will  not  be  dismissed  because  of  the 
failure  of  the  appellants  to  serve  upon  the 
administrator  their  proposed  bill  of  excep- 
tions, or  a  copy  of  the  engrossed  bill,  or  a 
copy  of  the  transcript  on  appeal. — Estate  of 
Clanton,  171  Cal.  881,  168  Pac.  469. 

61.  Upon  an  appeal  from  an  order  deny- 
ing: a  new  trial,  the  objection  can  not  be 
raised  for  the  first  time  that  the  bill  of  ex- 
ceptions used  on  the  heariner  of  the  motion 
was  not  served  within  the  time  allowed  by 
law,  where  the  respondent  proposed  amend- 
ipents  to  the  bill,  and  raised  no  objection 
at  the  time  of  its  settlement. — Lantz  v. 
Cole,  172  Cal.  246.  166  Pac.  46. 

02.  Bllect  of  eertlfloatlon. — Is  an  adjudi- 
cation that  the  bill  has  been  correctly  en- 
grrossed. — ^Merced  Bank  v.  Price,  152  Cal.  700. 
93  Pac.  866. 

Aa  to  eerttlleate,  see  par.  18.  this  note. 

S3.  Bfleet  of  IllliiK. — ^When  filed  an  en- 
irrossed  and  certified  bill  of  exceptions  be- 
comes the  record,  and  the  only  record  of 
the  court  in  the  matter. — Merced  Bank  v. 
Price,  162  Cal.  699,  93  Pac.  866. 

Aa  to  flllBff  SMd  delay  In  flllns,  see  pars. 
19.  20,  41-46,  this  note. 

M»  EnsroaaBicMt-— Aa  to  irenerally.^ — Bill 
of  exceptions  is  not  settled  until  it  has 
been  certified  as  correct  and  this  can  not 
be  done  until  it  has  been  enerrossed,  if  en- 
grrossingr  be  necessary. — ^Hougrhton  v.  Su- 
perior Court,  128  Cal.  862,  366,  60  Pac.  972. 

66.  Dlatlnffolahedt  As  havingr  been  used 
as  an  answer  to  contention  that  particular 
bill  therein  questioned  should  have  been  en- 
grrossed  before  it  was  settled,  and  it  was  not 
meant  thereby  that  until  actual  certifica- 
tion by  Jud^e  no  separate  bill  of  exceptions 
or  statement  has  been  made,  and  that  it  is 
open  so  as  to  have  inserted  in  it  any  ob- 
jection or  motion  which  party  can  make; 
but  on  contrary,  when  matter  of  settle- 
ment is  taken  up  by  Judgre  and  it  is  de- 
termined by  him  what  should  be  included 
in  statement  or  bill  of  exceptions,  it  is 
actually  settled,  notwithstanding  he  may 
direct  it  to  be  engrrossed  and  does  not  fin- 
ally certify  It  as  corrected  and  allowed 
until  engrrossment  Is  made. — ^Ryer  v.  Rio 
L..  &  I.  Co.,  80  Cal.  Dec.  138,  139,  82  Pac.  68. 

66.  Same-^Correet  ensrowiineiit*  qoeatioa 
of  how  determined* — Whether  a  bill  of  ex- 
ceptions has  been  correctly  engrossed  so  as 
to  embody  all  that  the  Judgre.  at  the  time  of 
actual  settlement,  ordered  incorporated 
therein,  is  a  matter  to  be  determined  by 
the  Judgre,  when  the  bill  is  presented  for 
certification. — Merced  Bank  v.  Price,  162 
Cal.    699.    93    Pac.    866,    citingr    Ryer    v.    Rio 


Land  &  Imp.  Co.,  147  Cal.  462,  466,  82  Pac. 
62. 

Aa  to  determination  by  trial  Jndse  belns 

llnaU  see  par.  67,  this  note. 

6T.  Same— Determination  of  Jndse  an  to 
whether  bill  of  ezecptlona  la  eorrectlT  o^i- 
sroaaed  as  settled  is  final. — Ryer  v.  Rio 
Land  &  Imp.  Co.,  147  Cal.  462.  82  Pac.  62. 

See  par.  66,  this  note. 

6S.  Sam»— Failure  to  serve  enyroaaed  bill 
on  attorney  for  oppoalns  partr  before  pre- 
sentation to  Judgre  would  not  Justify  an 
absolute  refusal  to  certify,  thougrh  it  migrht 
Justify  refusal  to  certify  until  counsel 
might  examine  it. — Ryer  v.  Rio  -  Land  & 
Imp.  Co.,  147  Cal.  462,  82  Pac.  62. 

69.  Sante^Leavlns  ensroaaed  bill  with 
depvty  clerk  vrlthont  reqveat  to  preaent  it 
to  Jndse  on  his  return  for  his  signature  is 
not  suflAcient  to  relieve  party  of  necessity  of 
presenting  such  bill  to  Judge  for  his  signa- 
ture.— ^Miller  V.  American  Central  Ins.  Co.,  1 
Cal.  App.  761,  768,  88  Pac.  289. 

•Oi.  Same— Unexplained  neglect  In  cnna- 
tns  bin  of  exeeptiona  to  be  ensroaaed.   for 

five  months  where  parties  have  agreed  on 
form  and  contents  of  bill,  was  inexcusable, 
it  being  duty  of  moving  party  to  have  bill 
engrossed  and  presented  to  Judge  without 
unreasonable  delay. — ^Miller  v.  Queen  Ins. 
Co.,  1  Cal.  App.  749,  760.  83  Pac.  287. 

61.  Refusal  to  sign  engrossed  bill  of  ex- 
ceptions where  after  matter  of  settlement 
had  been  taken  under  advisement,  moving 
party  had  actual  knowledge  of  action  of 
court  in  settling  It  and  failed  to  proceed  to 
have  it  engrossed  and  presented  for  period 
of  five  months,  Is  not  an  abuse  of  discre- 
tion.— Oalbraith  v.  Lowe.  148  Cal.  295,  297, 
76  Pac.  881. 

62.  Whether  party  has  exercised  due  dili- 
gence in  causing  bill  of  exceptions  to  be 
engrossed  after  it  was  settled,  or  in  pre- 
senting it  to  Judge  for  his  signature  after 
it  has  been  engrossed,  is  to  be  determined 
by  Judge  under  circumstances  of  each  case, 
and  in  absence  of  abuse  of  discretion  his 
determination  will  be  accepted  as  correct 
and  conclusive. — ^Miller  v.  American  Cent. 
Ins.  Co.,  1  Cal.  App.  761,  763.'  83  Pac.  289. 
See  Galbraith  v.  Lowe,  142  Cal.  296,  75  Pac. 
831. 

63.  Eztenalon  of  time— For  preparation 
of  bill— Not  an  eatoppel. — In  a  case  in  which 
a  litigant  contemplated  an  appeal  upon  a 
bill  of  exceptions  as  prescribed  in  the  above 
section,  and  took  steps  to  obtain  an  ex- 
tension of  time  for  the  preparation  thereof, 
an  order  of  the  court,  made  upon  his  appli- 
cation, extending  the  time  within  which  to 
prepare  a  bill  of  exceptions  to  be  used  on 
appeal,  could  not  deprive  such  litigant  of 
the  rights  given  by  section  963a,  post,  to 
bring  upon  the  record  in  the  manner  therein 
prescribed. — Brown  v.  Superior  Court,  175 
Cal.  141,  166  Pac.  429. 

64.  Same— -Of  llltng  proposed  blll^-Second 
defnnit. — Where   upon   an   appeal   from   the 
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JBdKmeiit  appellant  failed  to  serve  his  bill 
of  exceptions  within  time,  and  upon  appli- 
cation under  section  478  of  the  Code  of 
Civil  Procedure  the  court  expressly  allowed 
A  new  bill  of  exceptions  to  be  proposed  and 
served,  and  fixed  the  time  for  amendments 
chereto,  but  the  appellant,  imprudently 
rtljlng  upon  a  stipulation  with  respondent, 
which  was  superseded  by  such  order,  suf- 
fered another  default,  it  is  held  that  it  can 
Bot  be  said  that  it  was  an  abuse  of  discre- 
tion to  deny  relief  from  such  second  de- 
fault, there  being:  no  excusable  negrlect  or 
muiake  in  non-compliance  with  the  first 
order  granting  relief,  which  it  was  his  duty 
to  obaerve. — Smith  v.  Riverside  Groves  & 
Water  Co.,  19  Cal.  App.  165,  124  Pac.  870. 

a.  There  being  no  proper  bill  of  excep- 
tions than  can  be  considered  upon  the  ap- 
peal from  the  Judgment,  and  the  bill  of  ex- 
ceptions settled  upon  appeal  from  the  order 
refaiing  to  vacate  a.  second  default  in  the 
■ettlement  of  a  bill  of  exceptions  for  use 
00  appeal  from  the  Judgment  showing  no 
ground  of  appeal  from  such  order,  both  the 
judgment  and  the  order  appealed  from  must 
be  affirmed. — Smith  v.  Riverside  Groves  & 
Water  Co..  19  Cal.  App.  165,  124  Pac.  870. 

ML    8«MC— -To  settle  and   allow   blll,^ — On 

appeal  from  a  divorce  Judgment,  where  the 
rtapondent  objects  to  the  consideration  of 
the  bill  of  exceptions  on  the  ground  that  it 
vas  act  settled  and  allowed  in  time,  in  the 
abaence  of  a  showing  to  the  contrary  and 
ta  anpport  of  the  action  of  the  trial  court  in 
tettllDg  and  allowing  the  bill,  it  will  be 
preaumed  that  the  time  to  settle  and  allow 
was  extended  under  the  provisions  of  sec- 
tion 1964,  post. — Sheppard  v.  Sheppard,  15 
CaL  App.  616.  116  Pac.  751. 

As  te  effect  en  tlie  bill  of  exceptions  of 
the  ledger  mevlcet  to  sign  within  tlie  time 
■Dovicd  br  lnw»  see  note  Ann.  Cas.  191 8 A. 
Mi 

•f.  FnOnre  to  «ellYer— Conrt  may  relieve 
timi^— The  trial  court  may,  by  order,  re- 
lieve a  party  from  the  failure  to  deliver  a 
proposed  bin  of  exceptions  and  the  pro- 
posed amendments  thereto  to  the  clerk  for 
the  Judge  within  the  time  required  by  this 
•ection,  if  they  were  mailed  to  the  clerk  In 
doe  time  and  did  not  reach  him  because  they 
vere  lost  In  transmission  through  the  mail. 
--Long  ▼.  Long.  162  Cal.  427,  428,  122  Pac. 
It77. 

W»    FaOare  to  serve  proposed   bill— Loss 

•f  ffgkttf— In  a  case  in  which  there  has  been 
no  attempt  to  comply  with  the  provisions 
of  the  abcre  section  requiring  that  unless 
the  time  for  so  doing  has  been  extended, 
the  draft  of  a  bill  of  exceptions  shall  be 
•erred  upon  the  adverse  party  within  ten 
daya  after  notice  of  decision  denying  mo- 
tioa.  and  Is  an  entire  loss  of  right  to  settle- 
neat  of  a  bill  of  exceptions  unless  he  be 
rellered  on  proper  application  under  the 
provisions  of  section  473,  ante,  on  account 
of  mistake.  Inadvertence,  surprise,  or  in- 
eicasable   neglect. — ^McArthur  v.   Packston. 


39  Cal.  App.  608,  179  Pac.  521,  following  the 
doctrine  in  Smith  v.  Solomon,  84  Cal.  637, 
24  Pac.  286;  Whipple  v.  Hopkins,  119  Cal. 
349,  51  Pac.  585;  Moultrie  v.  Tarpio,  147 
Cal.  876,  81  Pac.  1112. 

60.  FlUng— Delay  In. — ^Under  last  clause 
of  this  section  whether  delay  in  filing  bill 
of  exceptions  was  unreasonable  was  for 
lower  court  to  determine,  and  such  deter- 
mination will  not  be  reviewed  in  absence  of 
bill  of  exceptions. — Jaffe  v.  Lilienthal,  101 
Cal.  176,  177,  86  Pac.  686. 

As  to  delay  tm  service  of  bill,  see  pars.  44- 
61,   this  note. 

As  to  neeeestty  of  filing*  see  par.  80,  this 
note. 

As  to  what  eonatltntes  filing  bill  of  excep- 
tions, see  note  15  Am.  St.  Hep.  297. 

70.  Form — Draft  of  bUl  must  be  anthen- 
tleated  either  by  signature  or  indorsement 
of  attorney  or  party  if  he  appear  In  per- 
son.— Landers  y.  Lawler,  84  Cal.  547,  649, 
24  Pac.  807. 

As  to  skeleton  bill*  see,  ante,  8  648  and 
note. 

Tl.  Fnll  statement  of  evidence  nnneees- 
sary-»In  general. — It  Is  not  necessary,  in 
preparing  a  statement  or  bill  of  exceptions 
for  use  in  this  court,  to  give  the  evidence  in 
full,  where  the  question  to  be  presented 
is  solely  as  to  the  sufficiency  of  conflicting 
evidence  to  sustain  a  particular  finding.  All 
that  Is  required  is  that  a  sufficient  amount 
of  the  evidence  be  inserted  bearing  upon 
each  side  of  the  question  to  show  a  substan- 
tial conflict.  It  was  never  intended  that  the 
reporter's  notes  should  constitute  a  bill  of 
exceptions,  and  a  Judge  would  be  Justified 
in  refusing  to  settle  a  bill  presented  in  that 
form. — Cripe  v.  Unangst,  20  Cal.  App.  75, 
128  Pac.  845,  846. 

72.  Where  evidence  is  omitted  which  is 
material  and  upon  which  findings  are  based, 
all  that  Is  necessary  Is  to  give  so  muchr  of 
the  evidence  as  to  each  of  the  witnesses, 
naming  them,  as  would  be  sufficient  to  show 
in  substance  all  of  the  evidence  bearing 
upon  the  questions  presented  by  the  find- 
ings.— Cripe  V.  Unangst,  20  Cal.  App.  75, 
128  Pac.  845.  846. 

7S.  Same— -Skeleton  bill— Anaendmenta  In 
general  terms. — Where  an  appellant  pre- 
sents a  mere  skeleton  bill  of  exceptions,  he 
can  not  complain  if  the  amendments  are  in 
general  terms. — Cripe  v.  Unangst,  20  Cal. 
App.  75,  128  Pac.  845,  846. 

74.  Same— Striking  out  redundant  mat- 
ter.— Aside  from  the  question  of  expense  to 
the  litigants,  there  are  code  provisions 
which  direct  the  striking  out  of  all  redun- 
dant matter,  that  only  such  of  the  evidence 
or  other  matter  necessary  to  explain  the 
statement,  and  no  more,  shall  be  incorpo- 
rated, and  that  the  exceptions  may  be  pre- 
sented as  briefly  as  possible,  all  of  which 
indicates  that  it  was  intended  as  well  that 
a  reviewing  court  should  not  be  required 
to  go  through  a  mass  of  unimportant,  re* 
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dundant  and  unnecessary  matter  upon  a  re- 
view of  the  case.  It  was  not  a  proper  exer- 
cise of  the  discretion  vested  in  the  trial 
Judgre  to  require  a  transcription  of  the  full 
reporter's  notes  as  a  condition  for  settling: 
said  statement,  merely  because,  by  reason 
of  the  lapse  of  time,  he  had  forgrotten  many 
important  matters,  and,  for  that  reason,  a 
peremptory  writ  should  issue  requiring:  him 
to  settle  the  same. — Gripe  v.  Unangrst,  20 
Cal.  App.  75,  128  Pac.  345,  346. 

75.  In  defanlt  eaae^In corporation  of  evi- 
iience  in  tranacrlpt. — There  being:  no  issue 
of  fact  in  a  default  case,  the  appellant  is 
not  entitled  to  have  the  evidence  incorpo- 
rated in  the  transcript  on  appeal,  and  the 
mere  fact  that  the  evidence  is  inserted  in 
the  record  does  not  warrant  the  court  in 
reviewing:  or  considering  It  for  any  purpose. 
— Crackel  v.  Crackel,  17  Cal.  App.  601,  121 
Pac.  295. 

7S,  Inatnctiona  — •  Fatinre  to  siiow  at 
nvlioae  request  -*  Preaomption. — Where  the 
bill  fails  to  show  at  whose  request  the  in- 
structions complained  of  were  g:iven  it  will 
be  presumed  that  they  were  griven  at  appel- 
lant's request. — Skrocki  v.  Stahl,  14  CaL 
App.  7,  110  Pac.  967. 

77.  Mandatory  provinlon^ — The  provisions 
of  this  section  are  not  merely  directory  so 
far  as  they  relate  to  service  of  notice. — Ford 
V.  Braslan  Seed  Growers  Co.,  10  Cal.  App. 
762,  768.  103  Pac.  946. 

78.  Motion  for  new  trlnl^-Order  denying 
— Bill  of  exceptions* — The  provisions  of  the 
above  section  and  the  following:  sections 
providing:  as  to  procedure  on  appeal  from 
an  order  denying:  a  motion  for  a  new  trial 
do  not  abrog:ate  the  rig:ht  to  resort  to  a  bill 
of  exceptions  In  support  of  such  motion, 
where  it  is  grrounded  upon  errors  of  law 
occurring:  during:  the  trial. — Nathan  v. 
Porter,  36  Cal.  App.  866,  172  Pac.  170. 


TO.  Same—- Motion  pendHng^-i-Gronnd  for 
refneal  to  settle  bill. — In  a  case  in  which  a 
trial  Judgre  refused  to  settle  the  bill  of  ex- 
ceptions solely  on  the  g:round  that  the  at- 
tempted appeal  was  not  taken  within  the 
lime  allowed  by  law,  and  the  further 
grround  'that  the  proposed  bill  was  not 
served  in  time,  such  refusal  Is  error  where 
it  was  pending  a  motion  for  a  new  trial 
and  the  appeal  was  taken  more  than  sixty 
days  after  the  entry  of  the  Judg:ment  but 
within  thirty  days  after  the  order  denying: 
the  new  trial  was  entered  under  the  provi- 
sions of  the  above  section  and  section  939, 
post. — Estate  of  O'Neill,  183  Cal.  585,  sub 
nom.  Hardiman  v.  Church,  191  Pac.  1106. 

80.  Necessity  for  flllns. — When  eng:ros8ed 
and  certified,  the  bill  of  exceptions  must  be 
filed  with  the  clerk.— Merced  Bank  v.  Price, 
152  Cal.  699,  93  Pac.  866. 

As  to  delay  In  flilns,  see  par.  69,  this  note. 

81.  New  trial  order — Bill  of  ezceptloniH^ 
Time  for  preparing  bill. — In  a  case  in  which 
a  notice  of  intention  to  move  for  a  new 
trial  is  filed  in  an  action  for  the  probate  of 


a  will,  and  the  time  required  under  the 
provisions  of  the  above  section  for  the 
preparation  and  serving:  of  the  bill  of  ex- 
ceptions Is  extended  from  February  20  to 
March  1,  where  the  bill  of  exceptions  is 
served  on  March  1,  It  will  be  In  time. — Es- 
tate of  Berg:land,  17.7  Cal.  227,  170  Pac.  400. 

82.  Parties  npon  whom  bill  mnst  be 
served— In  general* — Parties  upon  whom 
bill  of  exceptions  must  be  served  on  appeal 
from  decree  in  partition  are  to 'be  deter- 
mined by  appellate  court,  and  hence  re- 
fusal to  settle  bill  because  not  served  on  all 
parties  was  improper,  and  whether  bill 
should  have  been  served  on  all  parties  can 
not  be  determined  until  after  bill  has  been 
settled  and  broug:ht  up  to  appellate  court; 
and  if  in  opinion  of  trial  judg:e  other  par- 
ties than  those  served  would  be  affected  by 
matters  set  forth  in  bill  of  exceptions,  their 
rig:hts  can  be  preserved  by  stating:  in  his 
certificate  of  settlement  parties  on  whom 
the  proposed  bill  was  served  or  who  have 
participated  in  its  settlement. — Gutierrez  v. 
Hebberd,  106  Cal.  167,  170,  89  Pac.  529. 

88.  Same  i— « Adverse  parties,*'  within 
meaning:  of  above  section,  include  persons 
claiming:  as  devisees  under  will  in  applica- 
tion for  partial  distribution. — See  Estate  of 
Young:,  149  Cal.  178,  86  Pac.  146. 

As  to  adverse  parties,  see  par.  1,  this 
note. 

84.  Same— Interlocntory  decree  flnal  by 
afllrmance. — Where  an  interlocutory  decree 
has  become  final  by  its  afllrmatlon  on  ap- 
peal, only  matters  which  can  be  reviewed 
on  appeal  from  final  decree  would  be  such 
as  had  intervened  subsequent  to  interlocu- 
tory decree,  and  hence  bill  of  exceptions 
made  after  such  final  decree  need  be  served 
only  on  those  parties  who  mig:ht  be  affected 
by  modification  of  decree. — Gutierrez  v. 
Hebberd,  106  Cal.  167,  169,  39  Pac.  529. 

85.  Preparation  and  settlement «- As  to 
generally. — Appellant  is  entitled  to  notice 
of  entry  of  an  order  denying:  relief  from  a 
default  Judgment,  and  the  failure  to  g:ive 
such  is  not  excused  from  the  fact  of  the 
presence  of  counsel  in  court  during:  the  ar- 
g:ument  of  the  motion. — ^Hug:hes  Mfg:.  & 
Lumber  Co.  v.  Elliott,  167  Cal.  494,  140  Pac. 
17. 

86.  The  insufficiency  of  the  evidence  to 
sustain  the  finding:8  c&n  not  be  considered 
on  appeal  from  an  order  denying:  a  new 
trial,  where  there  is  no  particular  specifica- 
tion in  the  bill  of  exceptions  which  points 
out  the  weakness  of  the  testimony  as  to  any 
of  the  facts  in  issue. — Ting:ey  v.  Callahan 
Construction  Co.,  28  Cal.  App.  777,  164  Pac. 
28. 

87.  Same-— As  to  time  of. — The  time 
within  which  bill  of  exceptions  to  order  of 
family  allowance  must  be  prepared  and 
served  is  prescribed  by  this  section. — ^Leach 
V.  Pierce,  93  Cal.  614,  623,  29  Pac.  235. 

88.  Where  under  this  section  bill  of  ex- 
ceptions is  valid  which  has  been  settled  be- 
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fore  entry  of  order  appealed  from,  is  not  de- 
termined because  it  was  assumed  that  bill 
was  settled  under  section  649,  ante. — Estate 
of  Gordon,  142  Cal.  125.  134,  75  Pac.  672. 

K».  8«ir  E»tenslOM  of  time. — Order  ez- 
tendinsT  time  to  serve  bill  of  exceptions 
statins  such  time  "is  hereby  extended  thirty 
days,"  extends  such  time  from  expiration  of 
ten  days'  period  from  filing:  of  judgrment, 
and  not  from  day  of  order,  and  hence  where 
bill  of  exceptions  was  filed  w^ithin  such 
thirty  days  from  expiration  of  statutory 
period,  it  was  in  time. — Emeric  v.  Alvarado, 
64  CaL  529,  541,  2  Pac  418. 

As  to  ejcteBBlon  of  tlaie  within  whlcli  to 
wr^9»*^  kill  of  exceptions*  see,  post,  S  1054 
and  note. 

90.  Party  is  not  bound  to  present  his 
bill  of  exceptions  at  time  of  rulingr  under 
section  649,  ante,  but  had  rigrht  to  have  It 
settled  at  any  time  within  limit  provided  by 
this  section,  and  within  such  further  time  as 
court  n&iirht  ^rant  by  an  order  made  be- 
fore expiration  of  such  time,  and  hence 
where  bill  of  exceptions  was  presented 
within  time  provided  by  this  section,  it  was 
in  time. — Tresambo  v.  Comanche  M.  &  M. 
Co.,  57  Cal.  501,  504,  506.  See  Berry  v.  San 
Francisco  &  N.  P.  R.  Co.,  50  Cal.  435;  Hig:- 
f  ins  V.  Mahoney,  50  Cal.  444. 

91.  Order  extending  time  for  preparing: 
and  ser^insT  draft  of  bill  of  exceptions  is  to 
be  considered  as  sivingr  defendant  time 
specified  in  addition  to  ten  days  allowed  by 
this  section. — Cameron  v.  Areata  M.  R.  R. 
Co.,  129  Cal.  279,  281,  61  Pac.  955. 

92.     Provision  that  draft  of  bill  of  excep- 
tlona  may  be  prepared  within  ten  days  after 
entry  of  Judgment,  or  such  further  time  as 
court   may   allow,  does  not  authorize  court 
to    grrant    an    indefinite    extension    of    time 
for  preparation  and  serving:  of  draft,  but  is 
to  be  read  in  connection  with  restriction  in 
»eciion  1064,  post,  on  amount  of  time  which 
may  be   allowed  by  court. — Cameron  v.  Ar- 
eata M.    R>  R-  Co.,  129  Cal.  279,  292,  61  Pac. 
9SS. 

SflUM«<— Same— May  be  ntade  by  stlpn- 
ot  attorneys  for  parties. — Simpson  v. 
Biidd,    »1   CaL  488,  489,  27  Pac.  758. 

iMir  ffn — T  A-^ —  nuide  after  ez- 
o£  srtatwtory  period  within  which  to 
^ropoa«  bill  of  exceptions  extending:  time 
for  sncli  proposal  is  ineffectual  and  void. — 
^^^3^te    of   Clary,  112  Cal.   292,   295.   44   Pac. 

^^  3iit  not  when  extension  is  made  by 
at  pulation  of  attorneys  for  parties. — Slmp- 
^'„  ^^   Badd,   91   Cal.  488,  489,  27  Pac.  758. 

^^  Sa^e— JPallnre  to  settle  bill  of  ez- 
Lt.mtt9mrr  vritUni  time  spcclfled  by  law  au- 
thorised ^issjnisasd  of  appeal  where  in  addi- 
tion thtfre  i»  unexcused  failure  to  file  tran- 
script on  appea-l  within  time  prescribed  by 
rai^fl  of  apP«ll^^®  court. — Smith  v.  Solomon, 
M  CaL    5S7.    M9,    24  Pac.  286. 

^^^  failure  to  prepare  bill  of  exceptions 
wlttUn   time    allowed  by  statute  or  any  au 
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thorized  extension  thereof  Justifies  refusal 
to  settle  proposed  bill,  as  rlgrht  to  have  it 
settled  was  thereby  lost. — Estate  of  Clary, 
112  Cal.  292,  295,  44  Pac.  569. 

98.  Bill  of  exceptions  not  prepared  and 
served  within  time  allowed  by  law  must  be 
disreg:arded. — Kelleher  v.  Creciat,  89  Cal.  38. 
40.   26  Pac.   619. 

99.  Bill  of  exceptions  filed  two  months 
after  order  appealed  from  was  entered  in 
minutes  of  court  can  not  be  considered. — 
Pereira  v.  State  Sav.  Bank,  128  Cal.  45,  46, 
60  Pac.  524. 

100.  Filing:  bill  of  exceptions  more  than 
nine  years  after  ruling:  was  taken  is  too 
late. — Estate  of  Carpenter,  127  Cal.  582, 
584,  60  Pac.  162. 

101.  Failure  to  prepare  and  serve  pro- 
posed bill  of  exceptions  until  twenty  days 
after  order  dissolving:  writ  of  attachment 
had  been  made,  renders  order  of  settlement 
of  bill  error. — Smith  v.  Jordan,  122  Cal.  68, 
69,  54  Pac.  868. 

102.  Same  — Same  —  HValver    of    delay .-^ 

Where  no  objection  was  made  when  pro- 
posed bill  and  amended  bill  were  served, 
that  they  were  not  made  in  time,  objection 
on  appeal  will  be  disreg:arded,  thoug:h  they 
were  not  made  within  time  provided  by  law, 
and  no  order  had  been  made  extending:  time. 
— ^Hung:arian  Hill  G.  M.  Co.  v.  Moses,  58  Cal. 
168,  175. 

108.     Same— Notice  of  entry  of  decision. — 

Copy  of  findings  and  Judg:ment  served  on 
appellants'  attorneys  after  entry  of  Judg- 
ment as  shown  by  acknowledg:ment  of  serv- 
ice is  sufllcient  notice  of  entry  of  Judg:ment 
so  as  to  require  bill  of  exceptions  to  be 
settled  within  ten  days  thereafter. — Kelle- 
her V.  Creciat,  89  Cal.  .38,  40,  26  Pac.  619. 

104.  Same— Same  Judgment  rendered  by 
trial  court  according  to  directions  of  en- 
preme  court  after  case  has  been  appealed  is 
final  Judgment  in  case,  and  hence  party  has 
ten  days  after  entry  of  such  Judgment  in 
which  to  have  exceptions  taken  at  trial 
settled. — Klauber  v.  San  Diego  St.  C.  Co., 
98  Cal.  105,  109,  32  Pac.  876. 

100.  Presentation  for  settlement  — In 
general. — Burden  is  at  all  times  on  moving 
party  in  proceedings  for  new  trial  to  take 
whatever  steps  are  necessary  to  enable 
court  to  hear  its  motion. — ^Miller  v.  Queen 
Ins.  Co.,  1  Cal.  App.  749,  750,  83  Pac.  287;  Es- 
tate  of  Depeaux  (erroneously  cited  in  ofllicial 
report  as  Depeaux  v.  Peck),  118  Cal.  522, 
523,  50  Pac.  682. 

106.  Whether  proposed  amendments  are 
adopted  or  not  it  was  duty  of  moving  party 
to  present  statement  and  amendment  to 
Judge,  and  it  is  not  duty  of  defendant  to 
take  any  further  steps  towards  settlement 
of  statement. — Lee  Doon  v.  Tesh,  131  Cal 
406,  409.  63  Pac.  764. 

107.  Same — Must  be  presented  to  Judi^e 
who  made  ruling  whether  it  was  presented 
at  time  of  ruling  or  after  Judgment,  and 
where  ruling  was  made  by  one  Judge  and 
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trial  had  before  another  appellant  should 
have  two  or  more  bills  settled  and  prop- 
erly presented  for  consideration  .  to  court 
on  appeal. — Turner  v.  Hearst,  116  Cal.  394, 
399,  47  Pac.  129.  See  Cumminflrs  ▼.  Conlan, 
66    Cal.    408. 

108.  Bill  of  exceptions  sigrned  by  Judgre 
who  heard  motion  for  new  trial  and  not  by 
Judge  who  tried  case  can  not  be  considered. 
— Pereira  v.  State  Sav.  Bank.  128  Cal.  46, 
46,  60  Pac.  624. 

109.  Settlement  of  bill  of  exceptions  be- 
fore another  Judge  than  one  before  whom 
proceedings  were  had  is  improper  where 
bill  of  exceptions  was  not  one  to  be  used 
on  motion  for  new  trial  and  it  did  not  ap- 
pear that  former  Judge  was  dead  or  had 
refused  to  settle  it. — Estate  of  Carpenter, 
127  Cal.  682,  684,  60  Pac.  162. 

As  to  aettlemeat  br  JvAffe  after  expira- 
tion of  tenM,  see,   post,   8  668   and  note. 


110b     Suno— Same— Dntr   to  settle. — It   is 

duty  of  Judge  to  settle  statement  on  motion 
for  new  trial  and  not  to  make  one,  and  hence 
where  proposed  statement  is  mere  pre- 
tense and  fraud  court  properly  refused  to 
settle  it. — Hearst  v.  Dennison,  72  Cal.  227, 
228,    13    Pac.    628. 

111.  Where  bill  of  exceptions  submitted 
does  not  show  an  attempt  to  present  such 
fair  and  bona  fide  statement  of  things  as 
entitles  it  to  be  considered  and  settled  as 
bill  of  exceptions,  writ  of  mandate  will  not 
issue  to  compel  its  settlement — Pacific  L. 
Assoc.   V.   Hunt,   106   Cal.    202,    88    Pac.    636. 

112.  Sane— Ifotico  to  adverae  parties  at 
time  of  delivery  of  bill  of  exceptions  to 
clerk  of  his  intention  to  present  statement 
and  amendments  to  Judge  is  not  required. 
Notice  given  by  clerk  under  this  section  is 
sufficient. — Mellor  v.  Crouch,  76  Cal.  594, 
696,    696,    18    Pac.    686. 

US.  Same  «- Same  —  Deslffaatlon  of  time 
for  scttleaient  when  covrt  was  In  session 
and  both  parties  were  present  complies  with 
provision  that  Judge  shall  designate  time 
at  which  he  will  settle  bill  and  clerk  shall 
immediately  notify  parties  of  such  designa- 
tion.—Horton  V.  Jack,  116  Cal.  29,  36,  46 
Pac.  920. 

114.  Contention  that  delivery  of  pro- 
posed statement  for  new  trial  and  amend- 
ments to  Judgment  in  presence  of  opposing 
counsel  and  that  appointment  of  day  for 
settlement  by  Judge  with  notice  of  such 
appointment  are  equivalent  to  method  pro- 
vided in  this  section,  can  not  be  sustained 
where  notice  actually  given  of  day  when 
such  statement  would  be  presented  for  set- 
tlement is  Inconsistent  with  such  conten- 
tion and  when  documents  were  handed  to 
Judge  no  notice  had  been  served  on  such 
opposing  counsel,  who  then  made  objection 
to  proceeding. — Estate  of  Kruger,  130  Cal. 
621,  626,  63  Pac.  81. 

1 1&  Same  —  Same  —  Same  —  ^When  at- 
torneys for  both  parties  were  actnally  pres- 


ent at  time  of  settlement. — ^Fallure  of  Judsre 
to  fix  time  for  settlement  of  bill  of  excep- 
tions and  to  give  previous  notice  thereof 
can  not  invalidate  settlement  of  bill  unless 
at  time  objection  be  made  on  that  ground. 
— ^Horton  v.  Jack,  116  Cal.  29,  36,  46  Pac. 
920;  Reeve  v.  Colusa  O.  &  E.  Co.,  30  Cal. 
Dec.  878,  878. 

lis.  Same— Failure  to  serve  eopy  of  no- 
tice of  time  and  place  of  settlement  of  bill 
of  exceptions  on  attorneys  of  opposite  party 
renders  refusal  to  settle  bill  proper. — Gil- 
lardo  V.  Atlantic  &  Pac.  T.  Co.,  9  Cal.  610, 
611. 

117.  Same^Same— If  amendments  to  hill 
are  allowed,  bill  and  amendments  may  be 
presented  to  Judge  or  referee  without  notice 
within  reasonable  time. — Oay  v.  Torrance, 
143  Cal.  14,  18,  76  Pac.  717.  See  Pendergrass 
V.  Cross,  73  Cal.  476,  16  Pac.  63;  Houghton  v. 
Superior  Court,  128  Cal.  362,  60  Pac.  972; 
Black  V.  Hilliker,  130  Cal.  190,  62  Pac.  481. 

US.     Same -i- Same  «- H^alver  of  notice. — 

Written  notice  of  presentation  of  bill  of 
exceptions  to  court  for  settlement  being 
for  benefit  of  adverse  party  may  be  waived 
by  him,  and  hence  if  he  consents  to  time 
designated  by  Judge  for  settlement  he  will 
not  be  permitted  when  that  time  arrives 
to  say  that  bill  should  not  be  settled  be- 
cause written  notice  had  not  been  served. — 
Hicks  V.  Masten,  101  Cal.  661,  663,  36  Pac. 
130. 

119.  Error  of  clerk  in  failing  to  notify 
counsel  of  day  which  had  been  appointed 
for  settlement  of  bill  of  exceptions  is 
waived  by  presence  of  counsel  at  such  hear- 
ing.— Reeve  v.  Colusa  O.  &  E.  Co.,  SO  Cal. 
Dec.    373,   377. 

120).  Same — Same— l^alve^  of  objection 
to  notice. — Continuance  of  hearing  of  set- 
tlement of  bill  of  exceptions  in  amend- 
ments without  objection  that  notice  of  such 
hearing  omitted  to  state  that  appellant 
would  present  to  court  amendments  offered 
by  respondent  as  well  as  proposed  bill  of 
exceptions  prepared  by  appellant  until  hear- 
ing after  such  continuance,  waives  objec- 
tion to  such  notice,  as  court  had  Jurisdiction 
of  both  bin  and  amendment. — O'Brien  v. 
O'Brien,   124   Cal.   422.   426,   67    Pac.    226. 
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121.  Same— Acanest  to  settle. — Where 
original  proposed  bill  of  exceptions  was 
signed  by  attorney  and  opposing  counsel 
were  notified  that  it  was  proposed  as  bill 
of  exceptions,  and  Judge  certifies  that  he 
was  asked  to  settle  and  certify  it,  and  that 
he  refused  simply  because  it  was  not  In 
time,  objection  that  Judge  was  not  asked 
to  settle  and  certify  bill  cannot  be  sus- 
tained.— Flagg  V.  Puterbaugh,  101  Cal.  683, 
584,  36  Pac.  95. 

122.  Same— Same — Delivery  of  proposed 
hill  and  amendments  to  clerk  for  Judges  not 
sufficient.  It  is  duty  of  party  to  obtain  from 
same  Judge  an  order  to  him  .setting  day 
for  amendment  of  bill,  and  other  party  is 
not  required   to   move  in   matter. — Miller   v. 
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Queen  Ins.    Co.,    1    Cal.    App.    749,    750,    83 
Pac.  287. 


Am  !•  deauuid  to  compel  Jndse  to  alsa 
bill  •t  exccptloBo*  see  note  88  Am.  Dec.  461. 

US.  iaaie— Tiate  for  preaentatlon  amd 
•ettleaeat  of  all  bills  of  exceptions  Is  fixed 
by  this  section. — Treerambo  v.  Comanche  M. 
k  K.  Co..  57  Cal.  601,  505;  Prefumo  v.  Rus- 
sell 148  Cal.  461,  118  Am.  St.  Rep.  301,  7 
▲no.  Cas.  704.  88  Pac.  810. 


114.  Sate  Some  —  Fallore  to  present 
prvf^aed  aBiendaieBte  of  bill  of  exceptions 
to  Judge  who  tried  case  for  settlement  with- 
in ten  days  after  receiving  such  amend- 
nent  upon  Ave  days'  notice  to  opposite 
party  Justified  court  in  refusing^  to  settle 
bilL-Whipple  v.  Hopkins,  119  Cal.  349,  861. 
SI  Pac.  635.  See  Henry  v.  Mergruire,  106 
CaL  143,  39  Pac.  699. 

IS.  Dtatlanr^taklms  Pendergrrass  v.  Cross, 
i3  Cal.  476,  16  Pac.  68,  where  moving:  party 
adopted  proposed  amendment  and  there 
was  no  occasion  to  grive  opposite  party 
Botiee  of  settlement. 

III.  Failure  of  appellant  to  file  proposed 
bill  of  exceptions  with  amendments  thereto 
with  clerk  or  his  deputies  or  to  present 
them  to  Judgre  until  several  months  after 
time  limited  in  this  section  renders  refusal 
to  settle  such  bill  of  exceptions  proper. — > 
Gamache  v.  Budd.  129  Cal.  654.  555,  62  Pac. 
US. 


117«  Saase^Same— Failure  to  slve  live 
dart*  aetlcc  of  preaentaaent  of  proposed  bill 
of  exceptions  to  Judgre  until  after  expiration 
of  ten  days  in  which  such  bill  may  be 
presented  to  Judgre  renders  subsequent  no- 
tice too  late  and  settlement  of  statement 
by  jadgre  thereafter  was  erroneous. — Witter 
▼.  Andrews,  122  Cal.  1,  2,  64   Pac.   276. 

138.  Failure  to  grive  notice  of  intention 
to  ask  court  to  disallow  amendment  to  bill 
of  exceptions  and  set  forth  bill  as  proposed 
within  ten  days  after  service  of  such 
amendments  renders  refusal  to  settle  bill 
proper  where  no  excuse  was  offered  for  not 
doin^  aa— Whipple  v.  Hopkins,  119  Cal.  349, 
»1.  51  Pac.  686. 

im  Same^Samc — If  ao  amendmeato 
aerc  wrrc4« — Provision '  that  when  amend- 
ments are  served  bill  and  amendments  must 
be  presented  for  settlement  within  ten 
days  thereafter,  does  not  apply  in  case 
where  no  amendments  were  proposed,  and 
bence  failure  to  present  proposed  bill  of 
exceptions  to  which  no  amendments  were 
proposed  for  settlement  within  ten  days 
did  not  justify  refusal  and  no  absolute  time 
it  limited  in  which  judge  may  certify  bill. 
-^Housbton  Y.  Superior  Court,  128  Cal. 
813.  36C,  80  Pac.  972. 

18iL    Baaie— Same  «- Relief  f^oni   delay. — 

Compliance  with  requirement  that  pro- 
posed bill  and  amendments  must  within  ten 
days  thereafter  be  presented  to  judgre  who 
tried  or  heard  case  is  essential  to  right  of 
party  to  have  his  bill  of  exceptions  settled, 
Ud  If  he  fails   to   so  comply,  his   right    is 


gone  unless  he  be  relieved  from  effect  of 
such  failure  by  trial  under  section  473,  ante, 
on  account  of  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,  and  where 
more  than  six  months  has  passed  no  bill 
of  exceptions  could  be  made  effectual  for 
any  purpose. — Moultrie  ▼.  Tarplo,  147  Cal. 
376,   81    Pac.    1112. 

131.  Where  court  refused  to  settle  bill 
of  exceptions  on  ground  that  it  was  not 
filed  within  time  prescribed  and  that  no 
excuse  was  shown  for  delay  and  did  not 
pass  on  question  as  to  whether  presenta- 
tion of  bill  had  been  unnecessarily  delayed 
by  engrossment  before  presentation  where 
no  amendments  bad  been  asked,  and  under 
construction  of  code  that  no  time  was  fixed 
in  which  bill  must  be  certified  where  no 
amendments  were  proposed,  mandamus  will 
issue  to  compel  court  to  settle  such  bill. — 
Houghton  V.  Superior  Court,  128  Cal.  352. 
356,    60    Pac.    972. 

132.  That  defendant  was  interested  in 
other  causes  during  time  its  attorney  had 
occupied  in  settling  bill  of  exceptions  is 
circumstance  to  be  considered  by  judge  in 
determining  whether  there  has  been  undue 
negligence  In  settlement  of  bill. — Miller  v. 
Queen  Ins.  Co.,  1  Cal.  App.  749,  750,  83  Pac. 
287. 


188.     Same— Same— ^ITalver     of     delay. — 

Where  after  service  of  large  number  of 
amendments  to  proposed  bill  of  exceptions 
counsel  for  both  parties  conferred  as  to  an 
agreement  upon  amendment  and  after 
reaching  partial  agreement  continued  their 
conference  until  subsequent  day  beyond 
that  in  which  moving  party  is  required  to 
present  bill  of  exceptions  and  amendments, 
in  case  he  does  not  adopt  such  amend- 
ments, and  at  such  adjourned  conference 
attorneys  do  not  agree  it  was  error  to 
refuse  to  settle  bill  of  exceptions  filed  four 
days  later  in  which  moving  party  adopted 
proposed  amendments,  that  being  within 
reasonable  time,  and  hence  mandamus  will 
issue  to  compel  settlement. — Gay  v.  Tor- 
rance. 143  Cal.  14,  15.  76  Pac.  717. 

184.  Reeord  on  appeal— -Appeal  before 
ntottoB  for  aeiv  trial  disposed  of^Trana- 
nalaalon     to     appellate     eovrt— Procednrc. — 

While  the  law  as  now  written  apparently 
provides  no  procedure  for  transmission  to 
the  appellate  court  the  record  used  as  the 
basis  for  a  motion  for  a  new  trial,  yet  it 
is  thought  that  in  a  case  where  an  appeal 
from  a  judgment  has  been  rightfully  taken 
in  advance  of  the  hearing  and  determina- 
tion of  the  motion,  nevertheless,  in  the 
absence  of  such  provisions  for  transmis- 
sion, it  would  be  permissible,  for  the  pur- 
pose of  having  the  cause  disposed  of  on  its 
merits  rather  than  upon  a  technicality. — to 
adopt  any  suitable  procedure  which,  con- 
formable to  the  spirit  of  the  code,  would 
achieve  the  desired  result. — Nathan  v.  Por- 
ter, 36  Cal.  App.  356.  172  Pac.  170. 

13S.  Saaie^-CoB teats  of. — Upon  an  ap- 
peal from  an  order  denying  a  new  trial  the 
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insufficiency  of  the  evidence  to  Justify  the 
vordict  of  the  Jury  or  the  flndingrs  of  the 
court  can  not  be  considered,  where  it  ap- 
pears from  the  certificate  of  the  trial  Judg^e 
attached  to  the  bill  of  exceptions  that  the 
bill  does  not  contain  all  the  evidence,  since 
it  must  be  presumed  in  such  a  case  that 
had  all  the  evidence  been  presented  therein, 
it  would  appear  therefrom  that  it  was  suffi- 
cient to  justify  both  the  verdict  and  find- 
ingrs. — Foster  v.  Youngr,  172  CaL  817,  1S6 
Pac.  476. 

136.  Allegred  error  in  refusingr  to  grant 
a  new  trial  upon  the  grround  of  newly  dis- 
covered evidence  likewise  can  not  be  con- 
sidered, where  the  affidavits  presented  on 
the  hearing:  of  the  motion  in  support  thereof 
are  not  incorporated  in  the  record. — Foster 
V.  Young,  172  Cal.  $17,  156  Pac.  476. 

137.  Allegred  error  predicated  upon  the 
grivingr  to  the  Jury  of  certain  isolated  in- 
structions and  in  refusing  to  give  certain 
requested  instructions  can  not  be  considered 
on  appeal  from  an  order  denying  a  new 
trial,  where  the  given  instructions  are  not 
incorporated  in  the  record.  —  Foster  v. 
Young,  172  Cal.  817,  156  Pac.  476. 

138.  Refunal  to  settle  bill— Can  Mot  be 
relieved  on  appeals-Refusal  to  settle  a  bill 
of  exceptions  can  not  be  relieved  on  appeal. 
— Hudson  v.  Hudson,  129  CaL  141,  144,  61 
Pac.  773;  Whipple  v.  Hopkins,  119  Cal.  349, 
361.    51    Pac.    535. 

An  to  refvaal  to  settle  bill  of  ezeeptlona 
a«  an  appealable  order*  see,  post,  §  963  and 
note. 

139.  Appeal  from  refusal  to  settle  bill 
of  exceptions  when  not  prepared,  see  Stone- 
sifer  V.  Armstrong,  86  Cal.  694,  25  Pac.  50; 
Stonesifer  v.  Kilburn,  94  Cal.  33,  29  Pac.  332. 

140.  Same — Mandamuii  lies  to  compel 
Jndge  to  settle  bill  of  exceptions  or  state- 
ment where  he  refuses  to  sign  it  or  any 
other  bill  of  exceptions. — Hearst  v.  Denni- 
son,  72  Cal.  227.  229,  13  Pac.  628;  Landers  v. 
Landers,  82  Cal.  480,  481,  23  Pac.  126;  Tib- 
bets  V.  Riverside  B.  Co.,  97  Cal.  258,  32  Pac. 
174;  Hudson  v.  Hudson,  129  Cal.  141,  145,  61 
Pac.  773;  Miller  v.  American  Cent.  Ins.  Co., 
1  Cal.  App.  751,  753,  83  Pac.  289. 

141.  Mandamus  as  proper  remedy  to 
compel  Judge  to  settle  bill  of  exceptions 
when  filed  in  time. — See  Careaga  v.  Fernald, 
66  Cal.  351,  353,  5  Pac.  615;  Hicks  v.  Masten, 
101    Cal.    651,    653,   36   Pac.   130. 

142.  Mandamus  to  compel  court  to  allow 
amendment  of  bill  of  exceptions  as  state- 
jnent. — See  Kruse  v.  Chester,  66  Cal.  353, 
5  Pac.  613;  Leach  v.  Pierce,  93  Cal.  614,  618, 
29  Pac.  235;  Tlbbets  v.  Riverside  Bank  Co., 
97  Cal.  258,  32  Pac.  174;  Winters  v.  Buck, 
121  Cal.  279,  63  Pac.  799;  City  of  Santa  Ana 
V.  Ballard,  126  Cal.  677,   678,  69   Pac.   133. 

As  to  mandamns  to  compel  Judge  to  sign 
bill  of  exceptions*  see  note  40  Am.  Dec.  575. 

143.  Same-— Same— Ans^ver  to  alternative 
^vrit  of  BKandate  when  it  alleges  that  re- 
spondent has  settled,  certified,  and  filed  cor- 


rect bill  of  exceptions  supreme  court  will 
not  order  reference  in  order  that  evidence 
may  be  taken  to  determine  whether  such 
bill  of  exceptions  is  correct  one. — Thornton 
v.  Hoge,   84  Cal.   231,   232.  23   Pac.  1112. 

144.  Same^Same— Application  for  man- 
damns  made  more  tban  live  months  after 
refusal  to  settle  statement  will  be  denied 
on  ground  of  laches. — McConoughey  v.  Tor- 
rence,   124  Cal.  330,  57  Pac.  81. 

145.  Same -*  Same  «- Petition  for  man- 
damns  to  compel  court  to  settle  bill  of  ex- 
ceptions should  allege  that  proposed  bill 
contained  everything  that  petitioner  be- 
lieved it  should  contain  in  order  to  make  it 
fair  and  proper  draft  of  bill  such  as  statute 
requires. — Walkerley  v.  Greene,  104  Cal.  208, 
211.    37    Pac.    890. 

146.  Where  petition  for  mandamus  to 
compel  Insertion  of  affidavits  in  bill  of  ex- 
ceptions asked  for  insertion  of  one  affidavit 
which  could  not  be  properly  Inserted,  peti- 
tion must  be  denied  though  other  affidavits 
should  have  been^  inserted. — Oay  v.  Tor- 
rance,  145  Cal.   144,   153,   78   Pac.  640. 

147.  Same^Pollcy  of  the  law. — The  rule 
requiring  the  trial  court  to  resolve  doubt- 
ful cases  in  favor  of  the  right  of  the  party 
to  have  a  bill  is  based  upon  the  theory 
that  It  is  the  policy  of  the  law  to  protect 
the  right  of  appeal,  which  might  be  de- 
stroyed in  certain  cases  by  the  refusal  of 
the  court  to  settle  a  bill. — Calkins  v.  Mon- 
roe, 17  Cal.  App.  326.  119  Pac.  680. 

148.  Same — Same— Policy  of  law  as  to 
doubtful  eases. — The  rights  of  the  parties 
are  best  subserved  by  the  trial  court  sign- 
ing the  bill  presented,  under  the  rule  re- 
quiring such  settlement  in  doubtful  cases, 
to  the  end  that  the  whole  matter  may  be 
submitted  to  the  appellate  court,  for  an  in- 
spection of  all  the  pleadings,  reports,  and 
Judgment  for  the  better  understanding  and 
determination  of  the  questions  involved. — 
Calkins  v.  Monroe,  17  Cal.  App.  326,  119 
Pac.  680. 

140.  Same— Service  of  proposed  amend- 
ments by  mall  and  eftect  of  on  proponent's 
right  to  extension  of  time,  see  Prefumo  v. 
Russell,  148  Cal.  451,  112  Am.  St.  Rep.  301. 
7  Ann.  Cas.  704,   83.  Pac.  810. 

ISO.    Service  of  engrossed  blU^ — The  aoove 

section,  by  the  amendment  of  1907.  and 
prior  to  the  amendment  of  1909,  required 
that  a  bill  of  exceptions,  amendments  to 
which  were  not  agreed  to,  should  be  pre- 
sented to  the  Judge  and  settled  by  him,  etc., 
"and  upon  being  certified  must  within  five 
days  thereafter  be  served  upon  the  adverse 
party."  It  then  provided  for  the  case  where 
there  was  no  contest  in  reference  to  the 
bill  for  a  presentation  to  the  Judge  with- 
out notice,  etc.,  and' that  when  signed  by 
the  Judge  "must  then  be  filed  with  the 
clerk."  This  section,  as  it  then  read,  con- 
templated two  proceedings,  one  in  which, 
the  adverse  party  proposes  amendments 
which  are  contested  and  subsequently  set- 
tled on  notice  to  the  parties  designating  tli« 
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time  for  settlement:  and  another  In  which 
there  is  no  controversy  in  regrard  to  amend- 
ments but  either  no  amendments  are  pro-' 
posed,  or  if  any  such  are  proposed  that 
they  are  adopted  by  the  person  seeking  tlie 
settlement  of  the  bill,  and  the  bill  is  filed 
with  the  clerk.  It  is  only  with  regrard  to 
the  case  ^where  the  amendments  are  not 
excepted  and  the  bill  is  settled  by  the 
judse  after  controversy,  that  the  service 
is  required  after  the  settlement  of  the  bill. 
Where  it  is  settled  without  controversy, 
the  statute  did  not  require  such  service. 
— Broaddus  v.  James,  13  Cal.  App.  478,  479, 
110  Pac.  164. 

ISl.  Settled  oiider  provisions  of  above 
•cettoM  only  bill  that  may  be  used  on  an 
appeal  from  the  judgement. — Dernham  v. 
Barley,  151  Cal.  219,  90  Pac.  543. 

1S3»  Settlemeat  of  blll»-Ia  seneraL — It 
is  error  upon  an  appeal  taken  from  a  Judg:- 
ment  entered  by  the  clerk  upon  the  verdict 
of  the  Jury  In  an  equity  case  before  the 
sifningr  and  filing:  of  findings  of  fact  and 
the  rendition  by  the  court  of  any  Judgment 
therein,  to  direct  the  insertion  in  the  bill 
of  exceptions  of  the  ex  parte  order  made 
snbseQuent  to  such  Judgment  vacating  the 
same,  the  findings  of  fact  and  conclusions 
of  law  and  the  Judgment  based  on  such 
flndtngrs,  for  the  same  are  immaterial  to 
such  appeal,  and,  being  so,  mandamus  will 
not  lie  to  compel  the  striking  of  the  same 
from  the  bill  of  exceptions. — Holland  v. 
Saperior  Court,  169  Cal.  361,  146  Pac.  878. 

153.  A  statement  on  motion  for  a  new 
trial,  settled  by  a  Judge  other  than  the 
one  wlio  presided  at  the  trial,  will  not  be 
refused  consideration  on  appeal  because  of 
the  failure  to  recite  why  the  statement 
was  not  settled  by  the  latter  Judge,  since  the 
presumption  of  regularity  attending  oflicial 
acts  of  courts  and  their  Judges  is  sufilcient 
to  support  such  action. — ^Lincoln  v.  Sibeck, 
27  Cal.  App.  61,  148  Pac.  967. 

154.  Ordinarily  the  burden  is  cast  upon 
the  proponents  of  a  bill  of  exceptions  to 
bringr  the  matter  of  its  settlement  to  hear- 
ing and  determination  even  after  the  pro- 
ponents of  the  bill  have  left  it  with  its 
amendments  with  the  clerk  for  the  Judge. 
— Slye  V.  Hunt.  29  Cal.  App.  117,  164  Pac. 
M7. 

155.  Where  upon  the  hearing  of  the  set- 
tlement of  a  bill  of  exceptions  upon  a  mo- 
tion for  a  new  trial, ,  the  trial  Judge  after 
the  matter  of  the  settlement  had  proceeded 
for  some  time  requested  counsel  for  both 
■Ides  to  confer  and  attempt  to  agree  on  cer- 
tain of  the  amendments  and  report  to  him 
as  to  what  could  not  be  agreed  upon,  and 
the  further  hearing  of  the  matter  was  con- 
tinued until  such  report,  the  court  is  not 
Justified  four  months  thereafter  in  refusing 
to  settle  the  bill  on  the  ground  of  laches; 
under  such  circumstances  the  Judge  consti- 
tuted counsel  for  both  parties  as  in  a  sense 
his  aids  in  the  duty  which  was  primarily  his 
f,^ji,   and    by   so   doing  invested  each   witb 


the  responsibility  of  reporting  back  to  him 
their  failure  to  agree  upon  the  bill. — Slye  v. 
Hunt,    29    Cal.    App.    117,    154    Pac.    607. 

166w     SlKnature— As     to     neeesslty     for. — 

Engrossed  bill  of  exceptions  which  was  not 
signed  or  settled  at  all  can  not  be  consid- 
ered.— Pereira  v.  State  Sav.  Bank,  128  Cal. 
45,  46,   60  Pac.  524. 

167.  SlflTBlng  and  eertlfylag  bill — Refusal 
of'jodse« — Where  the  engrossed  bill  of  ex- 
ceptions fails  to  truly  and  fully  set  forth 
the  matters  directed  to  be  inserted  therein 
on  the  settlement  thereof,  or  to  correctly  ex- 
hibit the  proceedings  which  the  bill  pur- 
ports to  introduce  into  the  record  on  appeal, 
the  trial  Judge  is  Justified  in  refusing  to 
sign  and  certify  the  same. — Galvin  v.  Hunt, 
168   Cal.  105,  94   Pac.  423. 

IBS.  Same— Same— Incorporation  of  docu- 
ments not  aeeesalble  to  appellant. — The  trial 
Judge  is  not  Justified  in  refusing  to  sign 
and  certify  an  engrossed  bill  solely  on  the 
ground  that  it  fails  to  set  out  certain  docu- 
ments ordered  to  be  inserted,  where  the 
omission  was  due  to  the  fact  that  the  orig- 
inals of  such  documents  were  lost  and  the 
only  copies  were  in  possession  of  the  ad- 
verse party  who  refused  their  use  for  the 
purpose  of  insertion  in  the  bill.  Under  such 
circumstances  the  Judge  should  require  the 
adverse  party  to  produce  the  copies,  and 
should  grant  further  time  for  their  inser- 
tion.— Galvin  V.  Hunt,  163  Cal.  106,  94  Pac. 
423. 

ISO.  Speelfleatlon  of  errors  -*  Not  re- 
quired in  bills  of  exceptions. — Martin  v. 
Southern  Pac.  Co.,  150  Cal.  131,  88  Pac.  701. 

As  to  speelfleatloas  of  particulars,  see, 
ante,    8  648,    note    pars.    41-62. 

160.  Specification  in  bill  of  exceptions 
that  the  conclusions  of  law  embraced  in 
the  findings  are  erroneous  is  not  available 
on  appeal  from  an  order  denying  a  new 
trial.  The  conclusions  of  law  are  always 
merged  in  and  superseded  by  the  Judg- 
ment.— Mentone  Irr.  Co.  v.  Redlands  Elec- 
tric Light  &  P.  Co.,  166  Cal.  323,  324,  100 
Pac   1082. 


161.  Statement  on  motion  for  new  trial 
—Failure   of  service   on  adverse   parties. — 

Where  the  moving  party  failed  to  make 
those  adverse  in  interest  parties  to  the  mo- 
tion by  service  of  the  notice  of  intention, 
and  such  parties  were  thereby  deprived  of 
all  participation  in  the  settling  and  allow- 
ance of  the  statement,  and  an  opportunity 
to  submit  amendments  thereto,  such  state- 
ment can  not  be  used  as  a  bill  of  exceptions 
on  appeal  from  the  Judgment. — ^National 
Bank  of  California  v.  Mulford.  17  Cal.  App. 
655,    120    Pac.    446. 

162.  Striking  oat  redundant  and  useless 
matter  so  that  exceptions  may  be  presented 
as  briefly  as  possible,  provision  for  is  not 
for  limitation  on  his  functions  in  settling 
bill,  but  is  more  in  nature  of  definition  of 
course  which  Judge  is  authorized  to  adopt 
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in  settling  bill. — Hyde  v.  Boyle,  89  Cal.  &90, 
591,    26    Pac.    1092. 

163.  Same— Additional  eoata  will  not  be 
imposed  on  respondents  by  reason  of  their 
insertion  of  redundant  matter  in  bill  of  ex- 
ceptions where  judgement  is  reversed  and 
costs  of  appeal  are  imposed  on  them. — In 
EsUte  of  Robinson,  106  CaL  498,  497,  89 
Pac.  862. 


164.  Sanse— ^nedvndant  aiatter  disregard- 
ed.— Insertion  of  clause  stating:  that  evi- 
dence was  sufficient  to  prove  all  allegrations 
of  complaint  in  bill  of  exceptions  will  be 
disregarded  on  appeal  from  assifirnment  of 
motion  for  nonsuit  as  an  attempt  to  fore- 
stall very  question  which  is  to  be  examined 
on  evidence  brouerht  up. — Hudson  v.  Hudson, 
129   Cal.    141,   148,   61    Pac.   773. 

165.  Same— Setttaff  «p  will  twice  in  bill 
of  exceptions  was  improper  and  one  copy 
of  it  should  have  been  excluded  from  bill. 
— Estate  of  Robinson,  106  Cal.  493,  497,  39 
Pac.  862. 

166.  Same— nilnsa  which  did  not  tran- 
aplre  In  covrt  and  concerning  which  so  far 
as  it  appears  no  showiner  was  made  in 
court  can  not  be  noticed  though  recited  in 
bill. — Estate  of  Carpenter,  127  Cal.  682, 
584.   60   Pac.   168. 

167.  Same— Time  of  making  demands- 
Termination  of  aew*trlal  proceeding-^ 
Failure  of  covrt  to  act  on  nsotfon^ — The  ten 
days'  time  "after  notice  of  decision"  deny- 
ing a  motion  for  new  trial  or  "other  ter- 
mination of  such  a  motion,"  within  which 
a  party  litigant  may  file  a  demand  for  rec- 
ord under  section  953a,  post,  or  to  serve  a 
proposed  bill  of  exceptions  under  the  above 
section,  commences  to  run  immediately  upon 
the  failure  of  the  trial  court  to  pass  on  the 
motion  within  three  months  after  the  ver- 
dict of  the  Jury  or  service  on  the  moving 
party  of  notice  of  decision  of  the  court. — 
Bernschein  v.  Whitaker,  175  Cal.  130,  sub 
nom.  Bornsohein  v.  Whitaker,  165  Pac.  153. 

168.  Same — Same— ^ITrlttcn  notice  of  the 

decision  of  the  trial  court  denying  the 
motion  is  not  essential  where  the  party 
has  actual  notice  of  what  was  done  or  left 
undone;  and  in  the  event  of  the  termina- 
tion of  a  new  trial  proceedings,  the  law 
itself  gives  the  notice. — Bernschein  v.  Whit- 
aker, 175  Cal.  130,  sub  nom.  Bornschein  v. 
Whitaker,   166  Pac.   153. 

166.  Unanthcntlcatcd  hill  of  exceptions 
«-Can  not  be  considered,  though  included  in 
the  transcript,  where  it  is  accompanied  by 
an  order  or  ruling  of  the  court  objecting 
to  the  settlement  thereof  on  the  ground 
that  it  was  not  presented  in  time,  no  ex- 
ception to  such  ruling  being  taken. — Brode 
v.  Gosslin,  16  Cal.  App.  633,  117  Pac.   778. 

176.  Use  of  hill-— By  other  than  person 
making. — Bill  of  exceptions  made  out  on  be- 
half of  one  defendant  to  be  used  on  motion 
for  new  trial  by  him,  also  on  any  appeal  he 
might    take,    can    not    be    used    by   another 


defendant  on  appeal  by  him. — Houghton  v. 
Trumbo.  103   Cal.   239.   240,  37   Pac.  152. 

171.  Waiver  of  notice— By  one  adverse 
party-Does  not  affect  other  adverse  parties 

or  dispense  with  the  necessity  of  notice  to 
them  and  it  is  immaterial  that  they  are  not 
complaining. — Ford  v.  Braslan  Seed  Orow- 
ers  Co.,  10  Cal.  App.  762,  768,  103   Pac.  946. 

172.  ^What  constltntes  hill— In  gcneraL— 

Ex  parte  affidavit  of  appellant  in  which  he 
sets  forth  certain  alleged  errors,  together 
with  statement  of  alleged  facts  on  which 
he  based  his  motion  to  vacate  an  award, 
can  not  take  place  of  bill  of  exceptions  or 
settlement  of  statement  of  case.  If  alleged 
errors  committed  by  arbitrators  can  be  re- 
viewed at  all  in  way  that  errors  committed 
by  court  can  be  reviewed  it  must  be  in 
same  manner. — In  re  Connor,  128  Cal.  279, 
281.  60  Pac.  862. 

173.  Same— Certlflcnte  of  Jvdge  thai  he 
4id  of  his  own  motion  both  in  hearing  and 
deciding  defendant's  motion  take  notice  and 
use  its  own  records  in  case,  and  that  at- 
torney who  appeared  on  behalf  of  said 
motion  used  or  presented  no  papers  save 
those  in  this  certificate  hereinbefore  men- 
tioned, does  not  amount  to  bill  of  excep- 
tions, and,  in  absence  of  such  bill,  appellant 
is  not  entitled  to  be  heard  on  appeal. — 
Ramsbottom  v.  Fitzgerald,  128  Cal,  76,  76, 
60  Pac.  622. 

174.  Same— Pnrpose  for  which  oettledr— 

Presentation  of  bill  of  exceptions  for  set- 
tlement and  use  on  appeal  from  an  order 
from  which  no  direct  appeal  lies,  will  not 
preclude  its  use  for  purpose  of  reviewing 
such  order  on  appeal  from  Judgment. — 
Foley  V.  Foley,  120  Cal.  33,  38,  66  Am.  St. 
Rep.  147,  52  Pac.  122. 

175.  Same— Statement. — There  being  no 
substantial  difference  between  statement 
and  bill  of  exceptions,  fact  that  appellant 
presented  for  settlement  what  he  termed 
proposed  statement  on  appeal  will  not  pre- 
vent his  appeal,  but  document  will  be 
treated  as  bill  of  exceptions. — Witter  v. 
Andrews,  122  Cal.  1,  2,  54  Pac.  276;  People 
V.  Crane,  60  Cal,  279;  Jue  Fook  Sam  v.  Lord, 
83. Cal.  169.  23   Pac.  225. 

176.  ^Vhcn  proper— Appeal  from  order  di- 
recting conveyance  of  real  estate  by  an 
executor  is  properly  brought  by  bill  of  ex- 
ceptions.— Estate  of  Corwin.  61  Cal.  160, 
163. 

As   to  ivhen   bill  of  exceptions  la   proper, 

see,   post,    §  658   and    note. 

177.  When  right  of  party  to  have  bUI  I.h 
In  doubt. — Such  doubts  should  be  resolved 
in  favor  of  the  party,  and  the  better  prac- 
tice is  for  the  court  to  sign  the  bill,  with 
the  objections  and  the  evidence  relating 
thereto  incorporated  therein,  so  that  the 
appellate  court  may  be  able  to  determine 
the  same. — Calkins  v.  Monroe,  17  Cal.  App. 
S26.    119   Pac.   680. 
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8  851.    EXOSPTIONS  AFTER  JUDaHENT,  ETC.    Exceptions  to  any  deci- 

non  made  after  judgment  may  be  presented  to  the  judge  at  the  time  of  such 

decision,  and  be  settled  or  noted,  as  provided  in  section  six  hundred  forty-nine, 

or  a  bill  thereof  may  be  presented  and  settled  afterward,  as  provided  in  section 

six  hrmdred  fifty,  and  within  like  periods  after  written  notice  of  entry  of  the 

order,  upon  appeal  from  which  such  decision  is  reviewable. 

History:  Enacted  March  11,  1872;  amended  March  24,  1S74,  Code 
Amdts.  1873-4,  p.  314;  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  190(^-1,  p.  148,  held  unconstitutional,  see  history,  9  5  ante; 
March  20, 1907,  Stats,  and  Amdts.  1907,  p.  716,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  450;  May  6,  1919,  Stots.  and  Amdts.  1919,  p.  288.  In  effect 
July  22,  1919. 


EXCEPTIONS  APTEB  JUDGMENT. 
L  Goastmed* 

2.  Affidavits. 

3.  Ezeeptions  to  decisions  after  judgment. 

4.  i^ndiogB  of  fact  and  condusionB  of  law. 
5    Order  denying  new  trial. 

6.  Papers  used  on  motion  to  recall  and  set 

aside  execution. 

7.  Befnsal  to  hear  any  evidence  in  support  of. 

defense — Or  disregard  of  such  evidence. 

8.  Bight  to  bill. 


1.  Conatrned. — Person  desiring:  to  appeal 
from  SLn  order  grantins  new  trial  may  al- 
ways shofv  what  was  used  on  hearing:  of 
motion  by  bill  of  exceptions  settled  as 
aathorixed  by  this  section. — ^Wyckoft  v. 
Pajaro  V.  C.  R.  Co..  146  Cal.  681,  682,  81 
Pac  17. 

Am    to    ««tlieBtleatlon    of   pai^Mi   ase^    ta 
\mm  after  Jiida»ent  to  aialKe  them 

»f  rc«oTil,  see,  post,  §  661  and  note. 

X  JLM^m'wtiau — On  appeal  from  an  order 
made  after  Judgrment  based  on  affidavits, 
bill  of  exceptions  is  proper  and  only  proper 
mode  of  authentication  of  such  affidavits. 
— Somers    v.    Somers,    81    Cal.    608,    610,    22 

Pmc  se?. 

S.  Bxecptloiia  to  dedaioBa  after  Jndv* 
■ient  may  be  preserved  by  bill  thereof 
where  matter  is  heard  on  oral  evidence. — 
Lyons  -v.  Marcher,  119  Cal.  S82,  888,  51  Pac 
5S9.  See  .Herrllch  v.  McDonald,  80  Cal.  478, 
47«,    22    Pac   898. 


4»    FiadlBCs   of   fact   aad   eoaelaaloaa   of 

la^r  made  on  hearing:  of  application  for  sup- 
plemental and  final  decree  with  decree  en- 
tered thereon,  are  not  matters  which  could 
properly  be  included  in  bill  of  exceptions* 
since  they  are  already  matters  of  record. — 
White  V.  White,  112  Cal.  577,  680.  44  Pao. 
1026. 

6.  Order  denying  new  trial  being:  appeal- 
able, is  deemed  to  have  been  excepted  to 
and  need  not  be  embodied  in  bill  of  excep- 
tions.— Southern  Pac.  R.  Co.  v.  Superior 
Court,  105  Cal.  84,  86,  88  Pac.  627. 

••  Paper*  aaed  on  motion  to  recall  and 
•et  aside  execvtlon  must  be  authenticated 
by  bill  of  exceptions. — Herrlich  v.  McDon- 
ald, 80  Cal.  472,  476,  22  Pac.  299. 

T.  Refusal  to  hear  any  evidence  in  enp- 
port  of  defense— Or  diareorard  of  sneli  erl- 
dence  must  be  presented  in  bill  of  excep- 
tions or  statement  of  case,  and  can  not  be 
considered  if  presented  merely  in  ex  parte 
affidavit  containing:  notice  which  was  pre- 
sented at  trial  and  ruling:s  thereon. — Santa 
Cruz  R.  P.  Co.  V.  Bowie,  104  Cal.  286,  287, 
87   Pac.    984. 

8.  Rigflit  to  biU. — On  appeal  from  an 
order  striking:  out  competent  affidavits  to 
be  used  on  motion  for  new  trial  on  ground 
of  irregrularity  in  proceedingrs,  appellant  is 
entitled  to  bill  of  exceptions  containing: 
such  affidavits,  and  mandamus  will  issue 
where  court  refuses  to  settle  such  bill. — 
Gay  V.  Torrance,  146  Cal.  144,  147,  78  Pac. 
540. 


§  eB2.  WHEN  EXCEPTION  IS  REFUSED,  APPLICATION  TO  SUPBEBIE 
COUST  TO  PROVE  THE  SAME,  ETC.  If  the  judge  in  any  case  refuses  to 
allo^r  a  bill  of  exceptions  in  accordance  with  the  facts,  the  party  desiring  the 
bill  settled  may  apply  by  petition  to  the  supreme  court  to  prove  the  same ;  the 
application  may  be  made  in  the  mode  and  manner,  and  under  such  regula- 
tionB  as  that  court  may  prescribe ;  and  the  bill,  when  proven,  must  be  certified 
by  the  chief  justice  as  correct,  and  filed  with  the  clerk  of  the  court  in  which  the 
aetioii  VTBB  tried,  and  when  so  filed  it  has  the  same  force  and  effect  as  if  settled 
bv  the  judge  who  tried  the  cause. 

History:     Enacted  March  11,  1872;   amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  148,  held  uncon- 
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stitutlonal,  see  history,  f  5  ante;   March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  716,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  450. 


PROVING  EXCEPTIONS. 

1,  2.  Construction  of  section — Authorize  su- 
preme court  to  prove  exception  only 
where  judge  refuses  to  allow  an  ex- 
ception. 

3.  Same — Criminal  causes  not  included. 

4,5.  Same — Does  not  authorize  in  addition 
to  statement  of  ruling  and  exception 
any  evidence  or  other  matters. 

6.  Same — Same — Amendment  on  part  of 
respondent. 

7, 8.  Same  —  Does  not  give  authority  to 
strike  out  evidence  or  other  matters. 

9.  Same  —  Limits  authority  of  supreme 
court  to  interfere  in  settlement  of 
bill  of  exceptions. 

10.  Same — Purpose  of  section. 

11.  Jurisdiction   of   district   court   of  ap- 

peals. 

12, 13.  Notice  of  application. 
,14, 15.  Petition — As  to  in  general. 

16.  Same — Amendment  to  petition. 
17,18.  Same— Exhibits. 

19.  Same — Requests  for  allowance. 

20.  Presumption. 

21.  Reference  to  take  testimony. 

22.  Refusal  to  allow  exception  —  In  eon- 

test  against  allowance  of  claim. 

23.  Refusal  to  settle  a  bona  fide  statement. 

24.  Stipulation  of  parties — Settlement  by 

supreme  court  unnecessary. 

25.  Time  to  apply — In  general. 

26.  Same — Right  to  relief  accrues,  when. 

27.  Where  evidence  is  directly  conflicting. 

28.  Where     preponderance     of     evidence 

shows. 

29.  Where  proposed  bill  and  bill  as  settled 

do  not  state  exceptions  exactly. 

1.  ConatmctloB  of  ■ectlon^-Anthorlaca 
•npreme  court  to  prove  an  exception  only 
where  Jodffe  refnsed  to  allow  an  exception 

on  settlement  of  bill  of  exceptions  or  state- 
ment, and  does  not  authorize  court  to  sigrn 
and  seal  bill  of  exceptions  where  Judge  of 
superior  court  has  refused  to  algn  it  or  any 
other  bill  of  exceptions.  In  such  case  Judgre 
can  be  compelled  by  mandamus  to  settle 
bill  or  statement. — Landers  v.  Landers,  82 
Cal.  480,  481,  23  Pac.  126;  Hyde  v.  Boyle,  86 
Cal.  352,  24  Pac.  1059;  Tlbbets  v.  Riverside 
B.  Co.,  97  Cal.  268,  32  Pac.  174;  Hudson  v. 
Hudson,  129  Cal.  141,  145,  61  Pac.  778;  Estate 
of  Dolbeer,  147  Cal.  539,  81  Pac.  1098. 

2.  Construed  to  refer  solely  to  case  where 
judere  is  charged  with  having  refused  to 
allow  an  exception;  that  is  where  party 
claims  that  he  has  made  an  objection  upon 
matter  of  law  to  decision  made  by  court 
and  took  an  exception  to  decision,  and 
court  refuses  to  certify  in  bill  or  statement 
that  such  exception  was  taken  or  that  such 
occurrence  took  place.     In  such  case  party 


may  prove  that  he  did  take  such  exception 
and  no  doubt  may  prove  sufficient  surround- 
ing facts  to  show  what  point  of  exception 
is.  If  he  succeed  In  making  his  proof,  his 
exception  will  be  here  put  Into  bill,  certified 
by  this  court,  through  Its  chief  Justice,  and 
filed  by  clerk  below,  where  It  will  take  its 
place  among  other  things  which  constitute 
record. — ^Vance  v.  Superior  Court,  87  Cal. 
890,    392,   25  Pac.    500. 

3.  Same— Criminal    eaoaes    not    Incladed 

in  this  section. — People  v.  Knoblock,  11  Cal. 
App.  338,  386,  104  Pac.  1012. 

4.  Same— Does  not  anthorlse  In  addition 
to  fltatement  of  mllns  and  exception  any 
evidence  or  other  BKattera  which  may  be 
alleged  to  have  been  improperly  omitted 
therefrom. — Estate  of  Dolbeer,  147  Cal.  859, 
81    Pac.    1098. 

5.  Construed  to  authorise  ballots  as  to 
exclusion  of  which  exceptions  were  taken 
to  be  certified  for  an  inspection  of  supreme 
court  where  trial  court  refused  to  insert 
them  in  bill  of  exceptions,  since  it  can  not 
be  said  that  Judge  has  allowed  an  excep- 
tion to  ruling  admitting  ballot  in  evidence 
when  ballot  itself  and  everything  objected 
to  Is  excluded  from  bill. — Jennings  v. 
Brown,  109  Cal.  290,  292.  41  Pac.  1085.  See 
Lay  v.  Parsons,  104  Cal.  661,  88  Pac.  447. 


6i.  Same— 4ame— Amendment  on  part  of 
respondent. — Party  desiring  bill  settled  is 
one  who  has  taken  exception  and  presented 
bill  to  Judge  for  settlement,  and  hence  does 
not  include  respondent  so  as  to  authorise 
him  to  have  amendments  to  bill  Inserted 
showing  exceptions  taken  by  him  to  ad- 
mission or  rejection  of  evidence. — In  matter 
of  Gates,  90  Cal.  257,  268,  27  Pac.  195. 

7.  Same— Does  not  irlve  antkorlty  to 
strike   ont   any    evidence   or   other   matters 

stated  In  connection  with  such  ruling  when 
exception  to  particular  ruling  has  been  al- 
lowed on  ground  that  such  evidence  was  not 
given  or  that  such  matters  are  untruly  or 
incorrectly  stated. — Hyde  v.  Boyle,  86  Cal. 
852,  24  Pac.  1059;  Hyde  v.  Boyle.  89  Cal. 
590,  591,  26  Pac.  1092;  Cox  v.  .Delmas,  92 
Cal.  652,  653,  28  Pac.  687;  Estate  of  Dolbeer, 
147   Cal.   359,   81   Pac.    1098. 

8.  Petition  to  supreme  court  under  this 
section  does  not  He  to  settle  bill  of  ex- 
ceptions to  determine  whether  Judge  has 
inserted  or  refused  to  Insert  correct  state- 
ment of  proceedings  and  evidence  in  action. 
— Vance  v.  Superior  court,  87  Cal.  390,  391, 
25  Pac.  500. 

Aa  to  amendment  of  Mil  on  appeal*  see, 
ante,  5  650  and  note. 

9.  Same— LImlta  authority  of  enpreme 
court  to  Interfere  in  settlement  of  bill  of 
exceptions  to  single  instance  in  which  Judge 
refuses  to  allow  an  exception. — In  matter 
of  Gates,  90  Cal.  257,  259,  27  Pac.  195;  Hyde 
V.  Beyle,  86  Cal.  352,  24  Pac.  1059. 


1010 


.I.J 


PROVING   ISXCEPTIONS^PBTITION    FOR. 


86S2 


-Purpose  of  aeetlon  was  not  to 
require  supreme  court  to  dischargre  duties 
of  Judsre  of  court  below,  but  only  to  provide 
mode  for  settlement  of  bill  in  case  that 
jad^e  in  court  below,  on  proper  application 
tberefor,  refused  to  settle  any  bill  of  ex- 
ceptions or  refused  to  settle  bill  in  accord- 
ance -vrith  facts.  The  court  will  not  pro- 
ceed to  settle  bill  which  court  below 
properly  refused  to  settle. — Gallardo  v.  At- 
lantic  4b   Pac.  TeL  Co.,  49  Cal.  610. 


11.  Jvrfsdietlon  of  ^trlet  court  of 
ft« — Tlie  provisions  of  this  section  are 
held  to  be  merely  Incidental  to  appeals,  and, 
under  the  provisions  of  section  4  of  article 
VI  of  the  constitution,  a  petition  hereunder 
la  a.  criminal  case,  properly  appealed  to  the 
district  court  of  appeals,  is  properly  cog^nl- 
lable  in  that  court. — Glass  v.  Lawlor,  152 
Cal.   «0S.   9t   Pac  490. 


3C«tI«e  ef  spplicatlou  to  supreme 
court  to  prove  exceptions  should  be  served 
on  Judse  of  court  below. — Estate  of  Hawes, 
CS  Cal.  4 IS,  414,  9  Pac.  456;  People  v.  Bitan- 
court.  7S  Cal.  1,  2,  14  Pac.  372.  See  Estate  of 
Hawes,   2   Cal.  656,  11  Pac.  220. 

IS.  Notice  of  intended  application  to  su- 
preme court  to  prove  exceptions  should  be 
■erred  on  attorney  of  adverse  party. — 
People  ▼.  Bitancourt,  73  Cal.  1,  2,  14  Pac. 
372. 

14.  Petftiou— .4s  to  iu  seueral* — A  peti- 
tion to  supreme  court  to  prove  an  excep- 
tion should  set  forth  fully  and  specifically 
exceptions  which  he  presented  to  Judgre 
and  wrhich  Judge  wrongfully  refused  to 
put  in  bill»  and  also  evidence  on  which  he 
based  proof  of  his  proposed  exceptions,  so 
that  court  can  see  on  face  of  petition  what 
allegred  assrrievance  is. — Estate  of  Hawes, 
68  Cal.  41S,  414,  9  Pac.  466;  People  v.  Bitan- 
court.  7S  CaL  1,  2,  14  Pac.  372;  Landers  v. 
lAnders.  82  CaL  480,  481,  28  Pac.  126.  See 
'Wormath   v.  Gardner,   35  Cal.   227,   228. 

15.  But  this  only  requires  general  state- 
ment of  tendency  of  evidence,  so  that  ma- 
teriality of  ruling  alleged  to  have  been  ex- 
cepted to  may  apear. — People  v.  Bltancourt, 
TS  Cal.  1,  2,  14  Pac.  872. 

IC  Tlsir  Airniuirnts  to  petitioa  to  be 
allowed  to  prove  an  exception  will  not  be 
permitted  after  reference  to  hear  evidence 
and  report  on  matter  originally  presented. 
'Whole  matter  should  be  presented  in  origi- 
nal petition  or  before  hearing  on  refer- 
ence.— Estate  of  Dolbeer,  147  Cal.  359,  81 
Pac.    1098. 

IT.  Same— Exhibits. — Petition  for  leave 
to  prove  bill  of  exceptions  which  has  an- 
nexed thereto  as  an  exhibit  writing  con- 
taining; evidence,  rulings  and  exceptions 
tahen  on  hearing  of  an  application  for  let- 
ters of  guardianship  from  court  below  is 
sufficient,  demurrer  to  such  petition  will  be 
overx-nled. — Estate  of  Hawes,  2  Cal.  Unrep. 
SS«.   11    Pac.  220. 

18.  Petition  alleging  that  judge  settled 
and     signed    bill    of    exceptions,    but    that 


same  is  not  true  bill  in  accordance  with 
facts,  and  annexing  to  petition  copy  of  bill 
as  settled,  and  also  copy  of  proposed  bill, 
presents  case  in  which  petitioner  should 
be  allowed  to  prove  truth  of  issue  thus 
presented. — Curran  v.  Kennedy,  3  Cal.  Un- 
rep. 259,  24  Pac.  276. 

18.     Same  —   Requests     for    allowance. — 

Judge  will  not  be  held  to  have  refused  to 
allow  an  exception  unless  it  is  shown  that 
he  has  been  properly  requested  to  allow  it, 
and  hence  petition  for  leave  to  prove  an 
exception  should  show  ,that  petitioner  has 
taken  proper  steps  to  secure  settlement  of 
bill  of  exceptions,  and  that  he  included  in 
his  proposed  bill  statement  of  particular 
exception  which  he  desires  to  prove,  ahd 
that  Judge,  in  settling  bill,  refused  to  al- 
low that  he  had  taken  such  an  exception. 
— Estate  of  Dolbeer,  147  Cal.  369,  81  Pac. 
1098. 

2MI.  Presumption. — Ballots  marked  at  trial 
as  exhibits  are  presumed,  on  petjtion  to 
compel  allowance  of  exceptions  by  insert- 
ing them,  to  be  in  same  condition  as  shown 
by  reporter's  notes,  and  where  such  notes 
stated  that  they  were  marked  as  exhibits, 
it  will  be  presumed  that  they  can  be  iden- 
tified.— Jennings  v.  Brown,  109  Cal.  290, 
292,  41  Pac.  1085. 

21.  Reference  to  take  testimony. — Evi- 
dence that  statements  contained  in  bill  of 
exceptions  as  stated  by  Judge  of  superior 
court  in  connection  with  statements  which 
he  allowed  were  incorrect  either  in  way  of 
omission  or  Inclusion  of  matter  not  properly 
omitted  or  Included  was  immaterial. — Estate 
of  Dolbeer,  147  Cal.  569,  82  Pac.  192. 

22.  Refusal  to  allovr  exeeptlon— In  eon« 
test  agslnst  sllowanee  of  claim. — Refusal 
to  allow  exception  to  denial  of  application 
to  prove  facts  in  contest  against  allowance, 
on  final  account,  of  claim  which  had  been 
allowed  by  administrator.  Justifies  an  ap- 
plication to  supreme  court  under  this  sec- 
tion.—Estate  of  Hill,  62  Cal,  186. 

2S.    Refusal  to  settle  bona  tide  statement. 

^-Judge  may  be  compelled  to  settle  it  ty 
proceedings  under  this  section. — Hearst  v. 
Dennison,  72  Cal.  227,   229,  13   Pac.   628. 

24.  Stipulstlou  by  psrtles— Settlement  by 
supreme  court  unnceesssry. — In  an  applica« 
tion  for  leave  to  prove  a  bill  of  exceptions 
in  the  supreme  court,  under  the  provisions 
of  the  above  section,  after  order  to  show 
cause  was  made  the  parties  filed  their  writ- 
ten consent  and  undertaking  that  certain 
charges  shall  be  made  in  the  bill  proposed 
to  be  settled  by  the  trial  Judge,  and  will 
sufldclently  present  appellants'  case  to  al- 
low the  presentation  of  such  points  as  the 
appellants  are  entitled  to  make  on  appeal,  a 
settlement  of  the  bill  of  exceptions  by  the 
supreme  court  is  unnecessary. — Powell  v. 
Powell,  176  Cal.  676,  170  Pac.  147. 

2Sk  Time  to  sply— ^a  genersl. — Where 
statement  has  been  settled  and  motion 
for   new    trial   based    on    such    statement 
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has  been  denied  it  is  too  late  to  ap- 
ply to  supreme  court  to  prove  an  excep- 
tion.— Frank  el  ▼.  *Deide8heimer,  83  Cal.  44, 
46,  23  Pac.  136. 

an.  Same — RlKkt  to  reUcf  under  tlita 
section  aecraes  Just  as  soon  as  trial  Judere 
has  concluded  settlement  of  proposed  bill 
of  exceptions  or  statement,  and  directed 
its  engrossment  with  omission  of  exception 
or  exceptions  which  parties  seeking:  allow- 
ance of  bill  claim  to  have  reserved,  and  ap- 
plication should  be  made  with  reasonable 
promptitude,  but  where  considerable  time 
was  consumed  in  tfial  of  case  and  bulk  of 
statement  to  be  enerrossed  was  very  grea,t 
delay  of  two  months  in  presentingr  petition 
w-as  held  excusable. — Estate  of  Dolbeer, 
147  Cal.  359,   81   Pac.  1098. 

27.     Where   evMence   la   dlreetly  confllet- 

iug  as  to  whether  exceptions  to  remarks 
made  by  counsel  were  made,  supreme  court 


on  petition  to  allow  appellant  to  prove 
such  exceptions  will  not  hold  that  superior 
Judge  erred  or  abused  his  discretion  in 
not  allowing:  exceptions  or  declaring  that 
they  should  not  be  included  in  bill. — People 
Y.  Scott,  121  Cal.  101.  63  Pac.  364. 

98.  "Wliero  prepondemnce  of  evldemee 
allows  that  an  instruction  which  it  was 
claimed  was  asked  and  refused  and  excep- 
tion thereto  denied  was  not  one  given  peti- 
tion to  prove  exception  will  be  denied. — 
Crow  v.  Minor,  85  Cal.  214,  216.  24  Pac.  640. 

29.  Wliere  proposed  bill  and  bill  ns  net- 
tled do  not  state  ezeeptlona  exactly  as  they 
appeared  in  notes  of  official  reporter  of 
superior  court,  and  where  all  of  several  ex- 
ceptions actually  taken  were  not  allowed* 
supreme  court  will  settle  separate  bill  in- 
cluding those  not  allowed  and  stating  form 
in  which  they  appear  in  official  notes. — 
Estate  of  Dolbeer,  147  Cal.  669.  82  Pac.  192. 


§6S3.    PBOOEEDINOS  WHERE  JUDOE  CEASES  TO  HOLD  OFFICE. 

When  the  decision  excepted  to  was  made  by  any  judicial  officer,  gther  than  a 
judge,  the  bill  of  exceptions  shall  be  presented  to  such  judicial  officer  and  be 
settled  and  signed  by  him  in  the  same  manner  as  it  is  required  to  be  presented 
to,  settled,  and  signed  by  a  court  or  judge. 

A  judge  or  judicial  officer  may  settle  and  sign  a  bill  of  exceptions  after,  as 
well  as  before,  he  ceases  to  be  such  judge  or  judicial  officer.  If  such  judge  or 
judicial  officer,  before  the  bill  of  exceptions  is  settled,  dies,  is  removed  from 
office,  becomes  disqualified,  is  absent  from  the  state,  or  refuses  to  settle  the  bill 
of  exceptions,  or  if  no  mode  is  provided  by  law  for  the  settlement  of  the  same, 
it  shall  be  settled  and  certified  in  such  manner  as  the  supreme  court  may,  by  its 
order  or  rules,  direct. 

Judges,  judicial  officers,  and  the  supreme  court  shall  respectively  possess  the 
same  power,  in  settling  and  certifying  statements,  as  is  by  this  section  con- 
ferred upon  them  in  settling  and  certifying  bills  of  exceptions. 

History:     Enacted  March  11,  1872;   amendment  approTed  April  3, 
1876.  Code  Amdts.  1875-6.  p.  93. 

BILL  OF  EXCEPTIONS— WHERE  JUDGE 
CEASES  TO  HOLD  OFFICE. 

1.  Construction  of  section  —  Criminal  causes 

not  included. 

2.  Constitutionality  of  section  not  decided. 

3.  Mandamus — Will    not    lie    to    compel    ex- 

judge,  before  whom  action  was  tried,  to 
settle  bill. 

4.  Refusal  to  transfer  cause  to  superior  court 

of  adjoining  county. 

5.  Special  application  to  supreme  court. 

6.  Same — Such     application    must    be    made 

promptly. 

7.  Where  successor  of  judge  decides  action. 

1.  Conatmctlon  of  section  —  Criminal 
cawies  not  Incladed  in  thfs  section.  People 
V.  Knoblock,  11  Cal.  App.  333,  336,  104  Pac. 
1012. 
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2.  Conatitntlonalltr  of  section  not 
cide^,  but  settlement  of  bill  by  Judge  of  su- 
perior court,  before  whom  case  was  tried, 
after  his  term  of  office  had  expired,  held  to 
be  valid  on  principle  of  rule  of  stare  decisis, 
in  view  of  previous  rullngrs  recogrnizine:  this 
method  of  settling  bill  of  e^^ceptions. — Mil- 
ler &  Lux  V.  Enterprise  C.  &  L«.  Co.,  142 
Cal.  208.  215,  100  Am.  St.  Rep.  115,  75  Pac. 
770. 

8.  Mandamno— ^TiJU  not  lie  to  compel  ex* 
Jndffe.  before  wliom  action  was  tried,  to 
nettle  bill  of  exceptions  in  such  action  after 
his  term  of  office  expired,  statute  merely 
authorizing  him  to  sign  and  settle  bill,  and 
not  enjoining  on  him  duty  of  settling  it. — 
Leach  v.  Aitken,  91  Cal.  484,  485,  28  Pac 
777.  See  Estate  of  Depeaux,  118  Cal.  622, 
523,   50   Pac.    682. 

4.  Refusal  to  transfer  eanse  to  superior 
court  of  adjoining  county  in  order  to  settle 
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stAtement  of  case,  was  improper  where 
judse  was  disqualified,  and  judge  who  tried 
ca^e  was  no  longer  In  ofBce,  and  judge  who 
heard  motion  was  not  Judge  of  adjoining 
county. — Finn  v.  Spagnoli,  67  Cal.  880,  331, 
7   Pac.    746. 

Sk     Speetal   applleatlom   to  a«preme   court 

for  an  order  directing  settlement  of  bill 
of  exceptions  should  be  made  where  judge 
who  tried  case  refuses  to  settle  such  bill 
after  his  term  of  office  has  expired  In  order 
to  render  such  exceptions  available  on  ap- 
peaL — Elatate  of  Depeaux,  118  Cal.  622,  523. 
S«   Pac    682. 


I-— S«eh  appllcatloa  mast  be  made 

pvoHiptlT  and  within  reasonable  time  after 
appellant  is  Informed  that  judge  refuses  to 
act,  aa  appellant  Is  allowed  forty  days 
witl&la   wbicli  to  flla  transcript  on  appeal 


after  appeal  is  directed,  and  neglect  on 
part  of  appellant  for  this  period  of  time  to 
take  such  steps  as  were  necessary  for  pur- 
pose of  securing  settlement  of  bill  Is  equiva- 
lent to  his  failure  to  file  transcript  within 
time  limited,  and  where  more  than  six 
months  has  elapsed  conclusion  Is  author- 
ised that  appellant  abandoned  exception  set 
forth  In  bill. — Estate  of  Depeaux,  118  Cal. 
622,  624.  60  Pac.  682. 

7.  Where  saeeeasor  of  a  Jadse  deeldes 
aetloa,  hears  and  denies  motion  for  new 
trial  made  upon  the  records  and  minutes 
of  the  court,  a  subsequent  statement  on  ap- 
peal from  order  denying  motion  should  be 
settled  by  the  Judge  who  made  the  order, 
and  not  by  his  predecessor  who  tried  the 
action. — Cummings  v.  Conlan,  66  Cal.  403, 
406,  407,  408,  6  Pac.  796.  903. 


ARTICLE  IL 

NEW  TBIALS. 


1 856.     New  trial  defined. 

§  657.     When  a  new  trial  may  be  granted. 

1 658.     On  what  papers  moved'  for. 

§659.  Notiee  of  motion,  upon  whom  served, 
and  what  to  contain. 

1660.  Motion  to  be  heard  at  the  time  speci- 
fied, or  diamissed. 


I  661.    Becord  on  appeaL     [Repealed.] 

1 662.     New    trial    on    court  *b    own    motion. 

[Repealed.] 
I  663.    Vacation  of  judgment. 
I  663a.  Notice  of  intention  to  move.     When 

to  be  given,  and  what  to  contain. 


§  666.     NEW  TBIAL  DEFINED.    A  new  trial  is  a  re-examination  of  an  issue 

of  fact  in  the  same  court  after  a  trial  and  decision  by  a  jury,  court,  or  referee. 

History:  Ehiacted  March  11,  1872,  re-enactment  of  9  192  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  148,  held  unconstitutional,  see  history,  9  5  ante;  March 
20,  1907,  Stats,  and  Amdts.  1907,  p.  717,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  461. 


NEW  TRIAL— IN  GENERAL. 

1.  Constmction  of  section — Confined  to 
what  causes. 

2-  Same — ^Does  not  apply  to  every  order 
which  may  be  made  ex  parte  or  by 
eourt  of  its  own  motion. 

3.  Same— ''Trial." 

4.  Same — Siame — ^Meaning  of. 

5.  Admissions  by  pleadings. 
5.  Conclosions  of  law. 

7  8-  Errors  apparent  on  face  of  the  judg- 
ment-roU. 
9.  failure    to    file    findings    within    six 
months. 
10-  Finding  as  to  attorneys*  fees-— In  ac- 
tion to  foreclose  mechanics '  lien. 

11.  In   probate  proceedings. 

12.  Sbme — ^Where  jury  in  will  contest  did 

not  decide  all  issues. 
13^  Judgment    authorized   by   pleadings — 
Question  as  to  not  involved. 

14.  Judgment    by   default  —  Can    not    be 


15.  Motion  for  new  trial — Not  directed  at 

judgment. 

16.  Motion  for  new  trial  of  motion. 

17.  New  trial  authorised — In  proceedings 

for  changing  boundaries. 

18.  Objections  to  form  of  action  or  plead- 

ings. 

19.  Partition— Practice  prescribed  in  Prac- 

tice Act. 

20.  Reconsideration  —  Of  disbarment  pro- 

ceedings in  supreme  court. 

21.  Right  of  party  to  move  for  new  trial  on 

single  issues. 

22, 23.  Ruling  on  demurrer. 

24.  Sufficiency  of  complaint. 

25-  27.  Sufficiency    of    findings  —  To    support 
judgment — Can  not  be  inquired  into. 

28.  Sufficiency    of    verdict  —  To   support 

judgment. 

29.  Trial  of  issue  not  presented. 

.  30.  When  all  facts  are  agreed  on. 
31.  When  every  material  issue  has  been  de- 
cided in  favor  of  losing  party. 
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32, 33.  Where  there  is  no  issue  of  fact  to  be 
tried. 

34.  Where  no  verdict  was  rendered. 

1.  CoBMtraetloB  of  seetlom  ^  Conlbicd  to 
what  causM. — ^The  above  section  is  construed 
to  be  confined  to  those  cases  in  which  code 
has  expressly  authorized  issues  of  fact  to 
be  framed. — Leach  v.  Pierce.  9S  Cal.  614, 
619,  29  Pac.  235.  See  Estate  of  Moore,  72 
Cal.  335.  340.  13  Pac.  880. 

2.  Same — Doe*  Bot  apply  to  oTcry  order 
which  may  be  made  ex  parte  or  by  eo«rt  of 
It*  own  motloa,  simply  because  court  has 
permitted  written  objection  to  be  tiled,  and 
hence  motion  for  new  trial  is  not  proper  as 
to  order  of  court  grrantlngr  family  allowance 
out  of  estate  of  decedent. — Leach  v.  Pierce, 
93  Cal.  614,  619,  29  Pac.  236. 

S.  Same  —  «*Trlal.»» — The  above  section 
does  not  define  what  is  meant  by  a  trial. 
— San  Joaquin  &  Klngrs  River  Canal  &  Irr. 
Co.  V.  Stevlnson,  80  Cal.  App.  405.  168  Pac. 
768. 


4.  Same — Same— Meanlas  of« — ^The  word 
"trial.**  as  used  in  provisions  relating:  to 
new  trial,  is  issue  which  arises  only  where 
material  averment  of  fact  is  made  on  one 
side  and  is  controverted  on  other. — Foley  ▼. 
Foley,  120  CaL  83,  87,  66  Am.  St.  Rep.  147, 
52  Pac.  122. 

6.  Admlaalona  by  pleadlas*. — ^New  trial 
belngr  re-ezamlnatlon  of  an  issue  of  fact, 
new  trial  was  properly  denied  where  It 
was  contended  that  matter  was  admitted  by 
pleadlngrs.  since  In  such  case  there  was  no 
issue  to  try,  even  thougrh  flndingrs  were  made 
on  supposed  issue. — Estate  of  Doyle,  73  CaL 
564,  570,  15  Pac.  125. 

6.  CoBclaaloma  of  law  which  court  draws 
from  facts  found  can  not  be  reviewed  on 
motion  for  new  trial. — Pacific  Mut.  L.  L 
Co.  V.  Fisher,  106  Cal.  224.  237,  39  Pac.  768. 
See  Brlson  v.  Brison.  90  Cal.  828.  327.  27  Pac. 
186. 

7.  Brrora  appareat  oa  faee  of  Jadsmeat- 
roll  will  only  be  reviewed  on  appeal  from 
judgment,  and  not  on  appeal  from  or- 
der denying:  motion  for  new  trial. — Estate 
of  Westerfield.  96  Cal.  113.  114,  30  Pac.  1104. 
See  Thompson  v.  Patterson.  64  Cal.  542.  543. 

8.  Errors  appearing:  in  Judg:ment-roll, 
even  if  not  named  In  specifications  of  errors 
In  statement,  will  be  considered  on  appeal. 

— Heinlen  v.  Heilbron,  71  Cal.  557,  564,  12 
Pac.  673.  See  Sharp  v.  Daug:ney,  33  Cal. 
506;  Shepard  v.  McNeil,  88  Cal.  72;  Patter- 
son V.  Sharp.  41  Cal.  133. 

0.  Failure  to  file  fladlass  wltbla  six 
months  after  case  had  been  submitted  for 
decision  and  court  had  ordered  judgrment 
cai*!  not  be  reviewed  on  appeal  from  an  order 
denying:  new  trial. — Kepfier  v.  Kepfier,  134 
Cal.  205,  206,  66  Pac.  208.  See  Brison  v. 
Brlson.  90  Cal.  323,  27  Pac.  186;  Rauer 
V.  Fay,  128  Cal.  522,  61  Pac.  90;  Fog:arty  v. 
Fog:arty.  129  Cal.   46,   61  Pac.   670;  Owen  v. 


Pomona  L.  &  W.  Co.,  181  CaL  580,  585,  68 
Pac.  860,  64  Pac.  268;  Reclamation  Dist.  ▼. 
Thlsby,  181  Cal.  672,  68  Pao.  918. 

10.  FladlBK  as  to  attoraeya'  feea— la  ae^ 
tloB  to  foreclose  meehaales'  Ilea  being:  on 
an  issue  raised  by  law  Is  not  outside  plead- 
ings, thoug:h  no  reference  was  made  to  it  in 
pleading:s.  and  hence  it  is  reviewable  on  mo- 
tion for  new  trial. — ^Hooper  v.  Fletcher,  146 
Cal.  876,  378,  79  Pao.  418. 

11.  la  probate  proceedlnsa,  whenever  ac- 
tion of  court  which  is  invoked  is  dependent 
on  existence  of  extrinsic  facts,  which  are 
presented  to  It  for  determination  in  form 
of  pleadlng:s.  and  are  to  be  decided  by  It  In 
conformity  with  preponderance  of  evidence, 
an  issue  of  fact  arises,  which  under  its 
decision  may  be  re-examined  by  court  on 
motion  for  new  trial,  and  heiice  motion  for 
new  trial  was  permissible  where  respond- 
ents filed  written  opposition  to  appointment 
of  appellant  as  executrix,  setting:  forth 
facts  alleged  to  render  her  Incompetent  to 
receive  appointment,  to  which  an  answer 
was  filed,  denying:  such  facts,  and  on  issue 
thus  presented,  trial  was  had.  in  which 
many  wltnes'ses  were  called,  and  welgrht 
and  credibility  of  testimony  court  was 
called  on  to  determine. — ^Estate  of  Bauquier, 
88  Cal.  302.  315,  26  Pac.  178,  532. 

la.  Same— Inhere  Jary  te  will  eoateat 
did  BOt  decide  all  Issaea  raised  by  petition, 
motion  for  new  trial  made  on  verdict  of 
Jury  and  before  decision  of  case  was  pre- 
mature.— Estate  of  McKenna.  138  Cal.  439, 
440,  71  Pac.  501.  See  Morris  v.  De  Cells.  41 
Cal.  331;  De  Gaze  v.  Lynch,  42  Cal.  362.  364; 
Baker  v.  Borello.  131  Cal.  615,  617,  63  Pac. 
914. 

IS.  Jadsment  a«thorlaed  by  pieadlass— 
QnestloB  as  to  aot  laTolTcd^ — The  question 
whether  the  Judgrment  Is  authorized  by  the 
pleadings  or  findingrs  can  not  be  agrltated 
on  the  motion  for  a  new  trial,  for  it  is  not 
Involved  in  a  re-examlnatlon  of  the  Issues 
of  fact. — Bloxham  v.  Tehama  County  Tel. 
Co.,  29  Cal.  App.  326.  156  Pac.  654. 

14.  Jadsmeat  by  defaalt— Caa  aot  be  re- 
viewed by  new  trial;  there  were  no  Issues 
of  fact  to  be  tried,  and  hence  no  office  to 
be  subserved  by  new  trial,  and  this  Is  true 
where,  thougrh  defendant  did  not  technically 
make  default,  there  was  no  answer  contro- 
verting: any  fact;  and  this  Is  true  in  actions 
for  divorce,  where  law  requires  proofs  of 
facts  alleg:ed,  even  thoug:h  there  is  no  an- 
swer, the  effect  of  provision  not  beln^  to 
raise  an  "issue  of  fact"  nor  to  constitute 
taking:  of  proof  "trial."  as  these  terms  are 

used  in  provisions  relating:  to  new  trials. 

Foley  V.   Foley,   120  Cal.   33.   87.    65  Am.    St. 
Rep.  147,  52  Pac.  122. 

15.  MotloB  for  aew  trial — Not  directed  at 
Jadsment,  but  at  verdict,  or  other  decision 
of  fact — it  being  re-examlnatlon  of  an  issue 
of  fact. — Martin  v.  Matfield,  49  Cal.  42,  44; 
Boston  T.  Co.  v.  McKenzle.  67  Cal.  485,  486[ 
8  Pac.  22. 


1620 


Ch.TII,Art.II.]        8VFFICIBNCT  OF  FINDING— SUFFICIBNT  OF  VBRDICT. 


§656 


If.    ■•don   for    mew    trial    of    motion,  is 

not  countenanced  or  permitted  by  our  pro- 
cedore. — ^Doyle  v.  Republic  L*.  Ins.  Co.,  126 
CaL  15,  16,  67  Pac.  667;  Harper  v.  Hildreth, 
»)  Cal.  266,  S70,  S8  Pac.  1103. 

17.  New  trial  la  aathorlaed— la  proeeed- 
!■«■  for  ckaBirtBir  bonadaries  of  city,  under 
lection  803,  post,  where  other  questions  of 
fact  than  those  relatlngr  to  such  proceed- 
inss  may  have  been  involved,  and  errors  of 
law  may  have  been  committed  at  trial. — 
People  V.  City  of  Oakland,  123  Cal.  145,  146, 
5S  Pac.  772.  See  People  ex  rel.  Warfleld  v. 
Sutter  St.  R.  Co.,  117  Cal.  604,  49  Pac.  736; 
People  ex  rel.  Warren  v.  Rodirers,  118  Cal. 
m.  4(  Pac.  740,  50  Pac.  668. 


1&  Objeetloas  to  fona  of  actloa  or  plead- 
iasa,  either  by  demurrer  or  motion,  or  ob- 
jection to  evidence,  or  that  trial  was  by 
jury,  or  that  verdict  did  not  cover  material 
iaaues  and  is  therefore  insufficient,  can  not 
be  made  on  motion  for  new  trial,  but  only 
OD  appeal  from  Judgrment. — ^Morse  v.  Wilson, 
m  CaL  668,  660,  71  Pac.  801.  See  Riverside 
W.  Co.  V.  Gage,  108  Cal.  240,  41  Pac.  299. 

19.  Partltloa  —  Fraetlce  prescribed  la 
Prsetlee  Act,  as  to  grantingr  of  new  trial  in 
dril  action,  is  applicable  to  review  of  de- 
crees rendered  in  pcpceedings  on  partition. 
— Tormey  v.  AUeb,  46  Cal.  119,  121.  See  Re- 
san  T.  McMahon,  48  Cal.  626. 

n.  Reeoaslderatloa  Of  dlsbaraieat  pro- 
ee«4lac«  la  mpreate  eoari  can  not  be  had 

by  motion  for  new  trial. — In  matter  of  Phil- 
brook.  108  Cal.  14,  16,  40  Pac.  1061.  See  In 
matter  of  Tyler,  71  Cal.  363,  60  Am.  Rep. 
Si9, 12  Pac.  289,  13  Pac.  169;  Granger's  Bank 
T.  Superior  Court,  101  Cal.  198,  86  .Pac.  642. 

21.  Blirbt  of  party  to  aaove  for  ae'w  trial 
•s  iiacle  iMmo  Is  well  established. — ^Duff  v. 
Duff.  101  Cal.  1,  4,  Is 6  Pac.  437.  See  San 
I>iego  Lfc  ft  T.  Co.  v.  Neale,  78  Cal.  63,  3 
L.  R.  A  83.  20  Pac.  372. 

2L  RaUajT  oa  demarror  is  matter  to  be 
reTiewed  on  appeal  from  judgement  and  not 
an  order  denyins:  new  trial. — Hellbron  v. 
CeatervlUe  ft  K«  I.  D.  Co.,  76  Cal.  8,  9,  17 
Pac.  932;  Bod%  v.  Lee,  102  Cal.  683,  687.  36 
Pac.  936.  See  Evans  v.  Paigre,  102  Cal.  132, 
21  Pac.  406. 

23.  Where  demurrer  has  been  sustained 
to  complaint  motion  for  new  trial  does  not 
lie.  demurrer  raising  only  questions  of  law. 
—Jones  T.  Chalfant,  128  Cal.  334,  60  Pac.  862. 

24.  Safleleaer  of   eomplalat'  can    not   be 

considered  on  appeal  from  order  denying  or 
granting  new  trial. — Hook  v.  Hall,  2  Cal. 
farep.  469.  6  Pac.  422;  Brison  v.  Brison,  90 
Cal.  323.  327,  27  Pac.  186;  Bode  v.  Lee,  102 
Cal.  583.  687.  36  Pac.  936;  Rauer  v.  Fay,  128 
Cal.  623,  61  Pac.  90;  Reclamation  Dist.  v. 
Thisby.  131  Cal.  672,  673,  63  Pac.  918;  Peta- 
luma  P.  Co.  V.  Stngley,  136  Cal.  616,  618,  69 
Pac  426;  Lambert  v.  Marcuse.  137  Cal.  44, 
«»  Pac  620;  Kaiser  v.  Dalto,  140  Cal.  167, 
1*9,  T3  Pac  828;  Swett  v.  Gray,  141  Cal.  63, 


70,  74  Fac.  439;  Swift  v.  Occidental  M.  ft  P. 
Co.,  141  Cal.  161,  166,  74  Pac.  700.  See 
Thompson  v.  Los  Angreles,  126  CaL  270,  271, 
67  Pac.  1016. 

26*  Saffldeaey  of  fladlaSTs^To  sapport 
Jadsmeat^Caa  aot  bo  laqalred  lato  on  ap- 
peal from  an  order  denying:  new  trial,  but 
only  whether  iindingrs  are  supported  by  evi- 
dence.— Brison  v.  Brison,  90  Cal.  323,  327, 
27  Pac.  186;  Thompson  v.  Los  Angreles,  125 
Cal.  270,  271,  57  Pac.  1015;  Rauer  v.  Fay.  128 
Cal.  Q23,  61  Pac.  90;  Reclamation  Dist.  v. 
Thisby,  131  Cal.  572,  573,  63  Pac.  918;  Peta- 
lUma  P.  Co.  V.  Sin^ley,  136  Cal.  616,  618,  69 
Pac.  426;  Kaiser  v.  Dalto,  140  Cal.  167,  169, 
73  Pac.  828;  Swift  v.  Occidental  M.  ft  P.  Co., 
141  Cal.  161,  166,  74  Pac.  700;  Burns  v.  Shoen- 
feld,  1  Cal.  App.  121,  81  Pac.  713. 

26.  Motion  for  new  trial  is  not  necessary 
in    order   to    enable   plaintiff   to   avail   him- 
self of  objection  made  to  Judgement  for  ant 
error  which  arises  on  face  of  flnding:. — Call-' 
fornia  Nat.  Bank  v.  Ginty,  108  Cal.  148,  163, 
41  Pac.  38. 

27.  Conceded,  but  not  decided,  that  erro- 
neous judgrment  drawn  from  findingrs  of  fact . 
which  are  not  complained  of  can  not  be  cor- 
rected by  means  of  motion  for  new  trial. — 
Knigrht  V,  Roche,  56  Cal.  16,  17.  See  Jenkins 
V.  Frink,  30  Cal.  686,  696,  89  Am.  Dec.  134. 

3S,  Safflcleaey  of  verdict^ To  support 
Jadsmeat*  whether  treated  as  verdict  or 
flnding,  can  not  be  considered  on  appeal 
from  order  denying:  motion  for  new  trial. — 
Morse  v.  Wilson,  138  Cal.  668,  560.  71  Pac. 
801. 

29.  Trial  of  Issae  aot  preseated. — Where 
no  issue  as  to  damagres  is  presented  in  an 
action  for  an  injunction  new  trial  can  not 
be  grranted  for  purpose  of  trying:  question 
of  damages. — ^Bigrelow  v.  Los  Angreles,  141 
Cal.  503,  507,  75  Pac.  111. 

SO.  'Wbere  all  facts  were  agreed  oa,  there 
was  no  issue  of  fact  to  be  examined — only 
question  being  as  to  what  law  was  ap-. 
plicable  to  those  facts,  and  hence  denial  of 
motion  for  new  trial  will  not  be  reviewed. 
— Gregory  v.  Gregocy,  102  Cal.  60,  62.  36  Pac. 
364. 

31.  IVbea  every  material  issao  bas' beea 
decided  la  favor  of  loslair  party,  a  new  trial 
being  a  re-examlnatlon  of  Issues  of  fact 
will  not  be  awarded,  he  having  nothing  to 
gain  at  new  trial  of  same  issues,  and  on 
appeal  from  an  order  denying  new  trial  suf- 
ficiency of  findings  of  fact  to  sustain  con- 
clusions of  law  will,  not  be  considered. — 
Sharp  V.  Bowie,  142  Cal.  462,  467,  76  Pac.  62. 

82.     IVbere  tbere  Is  ao  issoe  of  fact  to  be 
tried,   and   no    trial,    new    trial   can    not   be 
had. — FabrettI    v.    Superior    Court,    77    Cal 
805,  307,  19  Pac.  481. 

38.  Motion  for  new  trial  Is  not  an  ap- 
propriate proceeding  to  review  action  of 
court  and  give  Judgment  in  case  where  no 
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trial  on  Issues  of  fact. — Foley  v.  Foley,  120  M.     Where   no   verdict   was    readered   by 

Cal.  33,  87,  C6  Am.  St.  Rep.  147,  62  Pac.  122.  Jury  for  or  against  defendant,  no  new  trial 

See  SaviniTs  &  L.  Soc.  v.  Meeks,  66  Cal.  271,  could  be  had — new  trial  being:  re-examina- 

5  Pac.  624;  Estate  of  Heldt,  96  Cal.  568,  82  tion  of  an  Issue  of  fact  after  trial  and  deci- 

Pac.  649.  sion. — ^Benjamin  v.  Stewart,  61  CaL  606,  608. 

§  667.  WHEN  NEW  TRIAL  HAT  BE  ORANTED.  The  former  verdict  or 
other  decision  may  be  vacated  and  a  new  trial  granted,  on  the  application  of 
the  party  aggrieved,  for  any  of  the  following  causes,  materially  affecting  the 
substantial  rights  of  such  party : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or  adverse  party,  or  any 
order  of  the  court  or  abuse  of  discretion  by  which  either  party  was  prevented 
from  having  a  fair  trial ; 

2.  Hisoonduet  of  the  jnry ;  and  whenever  any  one  or  more  of  the  jurors  have 
been  induced  to  assent  to  any  general  or  special  verdict,  or  to  a  finding  on  any 
question  submitted  to  them  by  the  court,  by  a  resort  to  the  determination  of 
chance,  such  misconduct  may  be  proved  by  the  affidavit  of  any  one  of  the 
jurors ; 

3.  Accident  or  surprise^  which  ordinary  prudence  could  not  have  guarded 
against ; 

4.  Newly  discovered  evidence,  material  for  the  party  making  the  application, 
which  he  could  not,  with  reasonable  diligence,  have  discovered  and  produced  at 
the  trial ; 

5.  Excessive  damages,  appearing  to  have  been  given  under  the  influence  of 
passion  or  prejudice ; 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or  other  decision  or  that 
it  is  against  law ; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by  the  party  making 
the  application. 

When  a  new  trial  is  granted  upon  the  ground  of  the  insufficiency  of  the 
evidence  to  sustain  the  verdict,  the  order  shall  so  specify  j  otherwise,  on  appeal 
from  such  order,  it  will  be  presumed  that  the  order  was  not  based  upon  that 

ground. 

History:  Enacted  March  11,  1872,  re-enactment  with  additions  of 
9  193  Practice  Act;  amendment  approyed  May  8, 1919,  Stats,  and  Amdts. 
1919,  p.  141.    In  effect  July  22,  1919. 

WHEN  NEW  TRIAL  GBANTED.  IX.  Decision  Against  Law,  295-318. 

L  In  Geni»al,  1-102.  L  In  Genebau 
II.  Irregularity  in  Proceedings— Subdi-  ,     .    ^     .  i.^ 

VISION  1,  103-116.  1.  As  to  right  to  a. 

III.  Mi8CX)NDUCT  or  Jury— Subdivision  2,  2-  4.  SaiAe— As  to  part  of  issues. 

117-143.  5.  Same — As  to  one  or  more  co-defend- 

IV.  Accident  or  Surprise— Subdivision  3,  ants- 

144-162.  6-  8.  Agreed  statement  of  facts— Stipula- 

V.  Newly  Discovered   Evidence— Subdi-  tion  waiving  finding. 

vision  4j  163-225.  9.  Amendments  and  proceedings  on  new 

VI.  Excessive  Damages  —  Subdivision   5,  t'ia^- 

226-250.  10.  Amendment  of  pleadings — New  trial 

VII.  Insufficiency  of  Evidence— Subdivi-  to  permit. 

sion  6,  251-282.  11.  Appeal    from    order    granting    new 

VIIL  Errors  of  Law— Subdivibion  7,  283-  trial— Ab  to  generally. 

294.  12, 13.  Same — Insufficiency   of   evidence. 
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14.  Same — Order  overruling  demurrer  to 

cron-eomplaint. 

15.  fiame  —  Presumption     on,    as     to 

grounds  of  new  triaL 

16.  Same — What  may  be  reviewed. 

17,  18.   Conditional  granting  of  new  triaL 

19.  Construction  of  section — Applies  to 
what. 

20y21.   Same — " Decision"   which   may    be 
vacated. 

22.  Same — Not  applicable,  when. 

23, 24.  Same — ^Party  aggrieved. 

25.  I>etermination  of  motion  —  Absence 
of  affidavits — Effect  on  jurisdic- 
tion. 

26-  29.  Discretion  of  court  —  As  to  gener- 
aUy. 

30.  Same — Abuse  of. 

31.  Same — Conflict  in  evidence. 

32.  Same — ^Where  court  grants  new  trial 

without  any  legal  reasons. 

33.  Dismissal  of  probate  proceedings— 

Por  failure  to  appear. 

34.  I>uty  of  court  to  grant  new  trial, 

when. 

'35.  £xeusable  neglect  —  Is  not  one  of 
the  grounds  of  motion. 

36.  Same — ^Where  neglect  through  wrong- 

ful procurement  of  other  party. 

37.  f^lnre  to  file  findings  —  Until  six 

months  after  case  was  submitted. 

88.  !Filing  bill  of  exceptions  and  state- 
ment of  facts. 

39.  Same — Change  or  erasure  of  filing 

marks,  effect  of. 

40.  Same  —  Filing    marks    prima    facie 

proof  of  filing. 

41.  Finding  outside  of  issues — ^Does  not 

warrant  granting  of  motion. 

42.  Gronnda  for  granting — As  to  gen- 

erally. 

43.  Same — Statutory  provisions. 

44.  InaofBcient  damages. 

45.  Inanfficiency  of  findings — To  support 

conclusions  or  judgment. 

44Sy  47.  Judgment  —  May  be  set  aside  and 
new  trial  granted. 

48-  52.  Motion  for  new  trial — Character  of 
proceedings. 

53.  Same— Effect  of. 

54.  Order  denying  a  new  trial — ^r resump- 

tion on  appeal. 

55.  Order  granting  new  trial  —  Appeal 

from — As  to  scope  of  review  on. 

56-  60.  Same — Same — Order  affirmed,  when. 

61.  Same — In  criminal  cause — ^Presump- 

tion on. 

62.  Order  vetting  apart  homestead  and 

family  allowance — Motion  for  new 
trial  not  proper  procedure. 

63.  Plain  disregard  by  jury  of  evidence. 

64.  Probate  proceedings,  in. 


65.  Proceedings  at  new  trial — Scope  of 

inquiry.    . 

66.  Same — ^When   ordered  upon  one  of 

several  issues. 

67.  Proceeding  under  section  ten,  Bank 

Commissioners  Act. 

68-  74.  Province  and  discretion  of  court. 

75-  79.  Relative  positions — Of  trial  and  ap- 
pellate courts. 

80-  82.  Befusal  of  leave  to  amend  —  After 
issue  joined. 

83.  Review — Of  new  trial  order — ^Defects 

in  the  complaint. 

84.  Same — Same — That  the  findings  con- 

tradict pleadings. 

85.  Same — Of  questions  as  to  pleadings 

and  sufficiency  of  findings. 

86.  Right  to  recover  nominal  damages, 

only. 

87-94.  Specifications  and  statements — Man- 
damus. 

95,  96.  Specification     of     issues  —  Decision 
against  the  law. 

97.  Same — ^Requisites  and  sufficiency  of. 

98.  Statements    in    public    journals  — 

Which  do  not  appear  to  have  been 
read  by  jury. 

99, 100.  Sufficiency  of  complaint— Can  not  be 
reviewed  by  new  trial  motion. 

101.  Support  of  judgment — Findings  can 

not  be  examined  as  to. 

102.  Where  new  trial  of  issue  must  result 

in  same  decision. 

IL  Ibseoulabitt   in   Proceedings — Subdivi- 
sion 1. 

103.  Action  for  damages  for  death  from 

electric  shock — Theory  of  defense 
as  to  cause  of  death — Misconduct 
of  counsel. 

104.  AppearaneSs  of  minor — By  guardian 

ad  litem. 

105, 106.  Construction — Language  of  this  sub- 
division is  sufficiently  broad  to  in- 
clude, what. 

107.  Same  —  Includes    neglect    induced 

through  wrongful  procurement. 

108.  Decision — Signing  without  reading — 

Irregularity. 

109.  Irregularities — In  issuing  execution 

— Not  ground  for  new  trial. 

110.  Same  —  Of   presiding   judge  —  Con- 

trolling conduct  of  cause. 

111.  Same — Same — Language  of  in  ruling 

upon  evidence. 

112.  Motion  for  new  trial — Alleged  bias 

and  prejudice  of  trial  judge  — 
Failure  to  file  counter-affidavit  of 
judge. 

113.  Objections   to   questions  asked   wit- 

nesses by  court. 

114.  Omission    to    serve    amendment    of 

complaint. 
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115.  Order  reciting  that  evidence  given  hj 

witness  was  tissue  of  falsehoods. 

116.  Personal  misconduct  of  judge. 

ni.  Misconduct  of  Juby — Subdivision  2. 

117.  At  view — Observing  breaks  upon  car. 

118.  "Chance"  —  Besort   to    by   jury  — 

Definition  of  terms. 

119.  Same — Average  verdict. 

120.  Same — Same — "No  agreement  to  be 

bound  by  verdict. 

121.  Same — Siame  —  Where   average   was 

not  to  control  minds  of  jury. 

122.  Same — ^Drawing  lots. 

123.  Same  —  Guessing  heads  or  tails  of 

coin.  . 

124.  Conduct   of   jurors  —  In   conversing 

with  parties  to  action. 

125.  Excessive  damages — ^Distinguished. 

126.  Mere  separation  of  jurors. 

127, 128.  Proof  of  misconduct  of  jury — Affi- 
davits of  jurors. 

129.  Same  —  Affidavits    of    others    than 

jurors. 

130.  Same — Using  magnifying  glass. 

131, 132.  Trifling    misconduct  —  Fairness    of 
trial  not  affected. 

133, 134.  Verdict — Impeachment  of. 

135.  Same — Average  verdict. 

136.  Same — Misconduct  by  reading  news- 

paper reports. 

137.  Same  —  Verdict   not   based   on  evi- 

dence. 

138.  Same — Same — ^Affidavit  of  third  per- 

son  showing  admission   made   by 
juror. 

139.  Same — Same — Hearsay  statements  of 

juror   re^rding  such  misconduct. 

140- 143.  Same — Same — Sufficiency  of  proof. 


rv.  Accident  or  Subpriss — Sxtbdivision  3. 

144, 145.  '  *  Accident ' '   and   '  *  surprise ' ' — Not 
strictly  synonymous. 

146.  Same — ^Acting  upon  advice  of  attor- 

ney— Erroneous  conception  of  the 
law. 

147.  Same — Court  leading  party  to  believe 

certain  fact  sufficiently  proved. 

148.  Attorney  —  Afflicted     with     brain 

trouble — Not  ground  for  new  trial, 
when. 

149.  Same — Diligence  in  averting  conse- 

quences. 

150.  Same — Ignorance  of  the  law. 

151.  Same — ** Surprise  of" — At  ruling  of 

court  on  objection. 

152.  Erroneous  views  of  law  or  advice  of 

attorney. 

153.  Failure — To  apply,  at  time,  for  con- 

tinuance. 

154.  Same — To   compel    giving   of   testi- 

mony. 

1624 


155.  Same  —  To    introduce    deposition  — 

Under  erroneous  belief  induced  by 
judge. 

156.  Going  to  trial  without  depositions. 

157.  Ignorance — Of  act  of  agent 

158.  Same — Of  the  term  of  lease  sued  on. 

159, 160.  Same— Of  time  for  triaL 

161,162.  That  different  result  might  have 
been  reached — Must  be  made  to 
appear. 

V.  Nbwlt   Disooveked   Evidengb  —  Subdivi- 
sion 4. 

163.  Affidavit  and  requisites  of. 

164.  Same — ^Delay    in    filing    affidavits — 

Exclusion  of. 

165-171.  Courts  look  with  distrust  and  dis- 
favor —  Unless  evidence  would 
change  result. 

172-  180.  Cumulative  evidence — ^In  general. 

181.  Same — Such  as  renders  different  re- 
sult certain  or  probable. 

182- 185.  Denial  of  new  trial — Not  abuse  of 
discretion,  when. 

186.  Different   result   probable — In   gen- 

eral. 

187.  Same — ^Determination  whether  newly 

discovered  evidence  would  probably 
affect  result. 

188- 197.  Discretion  of  trial  court — In  gen- 
eral. 

198.  Same — Where  every  material  fact  is 
contradicted    by    counter-affidavit. 

199-  206.  Due  diligence — Must  be  shown. 

207.  Same  —  Determination  whether  evi- 
dence could  with  reasonable  dili- 
gence have  been  discovered. 

208-  210.  Same — When  evidence  was  in  pos- 
session of  moving  party  while 
cause  was  pending. 

211.  Duty  of  party — ^Before  decision  ren- 
dered— Procedure. 

212,  213.  Evidence  designed  to  contradict  wit- 
ness. 

214,  215.  Failure  to  request  postponement. 

216.  Lack  of  diligence  in  procuring — In 
■general. 

217.  Same  —  Moving  party  must  make 
clear  case  showing  due  diligence. 

218.  Same — Where  newly  discovered  evi- 
dence was  not  of  such  character 
as  to  put  defendant  on  inquiry. 

219,  220,  Same — ^Where  newly  discovered  evi- 
dence was  such  as  might  have 
escaped  extraordinary  diligence. 

221.  Same — Where  party  had  knowledge 
of  materiality  testimony  of  wit- 
ness before  trial. 

222.  Same  —  Where  plaintiff  must  have 
been  fully  advised  of  materiality 
and  bearing  of  evidence. 

223.  Lack  of  showing  evidence  could  not 
have  been  procured. 

224.  Questions  considered  on  hearing. 
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225.  Tardy  production  of  evidence — ^For- 

getf lUness  of  witness. 

TI.    EXCESSIVB  DaICAGES — SUBDIVISIOK  5. 

226.  Action   for  negligence — Verdict  for 

plaintiff — Motion  for  new  trial. 

227-  231.  Discretion  of  court. 

232-237.  Excessive  verdict— Will  not  justify 
granting  new  trial^  when. 

23S-  248.  Same — Illustrations. 

249.  Ezeessiveness  of  verdict — To  be  de- 

termined solely  from  consideration 
of  evidence  in  cause. 

250.  Same — ^Waiver — Effect  of. 

VII.  Instjmicebnoy  of  Evidengb  —  Subdivi- 
sion 6. 

251.  Construction  of  section — Not  uncon- 

stitutionaL 

252,  253.  Decision  against  weight  of  evidence 
— Makes  it  duty  of  trial  court. 

254-258.  Discretion  of  court — In  denying  or 
granting  new  triaL 

259,260.  Disregard  of  erroneous  instruction. 

261-  272.  Duty  and  right  of  court  to  grant  new 
trial,  when. 

273,274.  Excessive    damages  —  When    distin- 
guished. 

275.  Findings  set  aside. 

276.  Siame — The  '  *  decision ' '  of  the  court. 

277.  Insufficiency  of  evidence  to  justify 

judgment. 

278.  Jurisdiction  to  grant  new  trial — Not- 

withstanding conflict  in  evidence. 

279.  Proceedings  after  reversaL 

280.  Specifications  in  order  granting  new 

triaL 

281.  Succeeding  judge — Stands  in  place 

of  former  judge. 

282.  Same — ^Duty  of  judge  to  grant  mo- 

tion for  new  trial. 

vm.  l&tBOBs  or  Law — Subdivision  7. 

283.  Amendment    of    judgment    of    dis- 

missal— By  consent. 

284.  Dismissal    of  action   by    consent  — 

Error  of  law  at  trial — Amendment 
of  judgment. 

285.  Same — Editorial  note. 

286.  Error  —  In  admission  of  testimony 

offered  by  defendant. 

287.  Same — In  admitting  immaterial  evi- 

dence. 

2^8,289.  Same — In  instructions  —  Ignored  by 
jnry. 

290.  Same — In  ruling  on  motion  for  non- 
suit. 

291-  293.  failure  to  find  upon  issue  of  fact — 
Decision  '^ against  law." 

294.  Wrong   reason  for  right  decision — 
Effect  of. 


IX.  Decision  Against  Law. 
295, 296.  As  to  generally. 

297.  Construed— Phrase    "or   that   it   is 

against  the  law. ' ' 

298.  Same — "Verdict  and  decision." 

299.  Decision  against  law. 

300.  Same — Failure  to  find. 

301.  Decision  and  findings  of  court. 
302,303.  Erroneous  conclusions  of  law. 

304.  Same — Where  conclusion   of   law  is 

logically  drawn  from  facts. 

305.  Error  of  law  commifted  resulting  in 

erroneous  decision. 

806,  307.  Failure  to  find  on  material  issue. 

308.  Same — ^Where   complaint   sets   forth 

two  or  more  grounds  for  relief. 

309.  Judgment  against  law. 

310.  Judgment  for  return  of  property — 

T^ere  no  return  is  asked. 

311.  Objection  that  finding  did  not  sus- 

tain decision. 

312.  Stipulated  facts  —  Decision  against 

law. 

313.  Verdict  in  disobedience  to   instruc- 

tions. 

I.     IN   GENERAL. 

1.  As  to  rlffht  toa« — Where  a  complete 
scheme  of  procedure  is  provided  by  statute, 
from  the  commencement  of  the  action  to  the 
entry  of  judgrment,  and  expressly  provides 
for  an  appeal  and  makes  no  provision  for  a 
new  trial,  the  latter  is  not  available. — Peo- 
ple V.  Bank  of  San  Luis  Obispo,  162  Cal. 
270,  92  Pac.  481. 

As  to  discretion  of  court  Im  irrSBtlnv  or 
refasinsT  new  trial,  see  pars.  26-32,  68-74, 
188-198,  227-231.  this  note. 

As  to  daty  of  court  to  irrsmt  now  trial, 

see  pars.  261-272,  this  note. 

a.     Same*- As    to    part    of    Issues.^ — ^It    is 

within  the  power  of  the  trial  court,  where 
there  is  more  than  one  issue  of  fact  in  a 
case,  and  such  issues  are  distinct  and  sepa- 
rable in  their  nature,  to  order  a  new  trial  of 
one  issue  and  refuse  it  as  to  another. — Es- 
tate of  Everts,  163  Cal.  449,  126  Pac.  1068. 

As  to  limiting  of  Issues  to  be  tried  by  the 
Jnry  upon  the  rmntinv  of  a  new  trial  and 
the  rlirht  of  the  appellate  court  so  to  limit, 

see  note  Ann.  Cas.  1912D,  698. 

3.  A  cause  may  be  remanded  with  di- 
rections to  the  trial  court  to  take  evidence 
and  make  a  flndingr  upon  a  special  issue  in- 
volved therein,  and  to  render  a  supplemen- 
tal decree  thereon,  without  the  necessity  of 
a  retrial  of  the  entire  cause. — ^Mayberry  v. 
Whittier.  144  Cal.  328.  78  Pac.  16. 

4.  Under  the  California  practice  a  party 
may  move  for  a  new  trial  upon  the  whole 
or  upon  a  part  only  of  the  issues:  and  the 
court  may  grrant  the  motion  as  to  the  whole 
or  a  part,  and  if  granted  as  to  a  part  may 
leave  the  determination  upon  the  remainder 
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to   stand.— Robinson   v.   Mulr,    l5l   CaL   125, 
90  Pac.  B21. 


S.  Same  Am  to  one  or  more  co-defend- 
tuktm* — ^In  an  action  against  three  defend- 
ants for  trespass  to  real  estate,  where  the 
evidence  shows  that  one  of  the  defendants 
is  clearly  ffuilty  of  trespass  but  fails  to  im- 
plicate the  other  two,  a  verdict  entered 
agrainst  the  trespassing  defendant  must 
stand  while  as  to  the  other  two  it  will  be 
set  aside  as  without  evidence  to  support  it. 
— Clark  V.  Torchlana,  19  Cal.  App.  786.  sub 
nom.  Clark  v.  Van  Torchiana,  127  Pac.  831. 


e.  Airreed  otatememt  of  facto-«Stlp«la-> 
thoB  waiving  flBdlBffs. — Jurisdiction  of  trial 
court  to  entertain  a  motion  for  a  new  trial 
where  there  was  an  agreed  statement  of 
facts,  and  a  stipulation  waivingr  findingrs, 
upheld,  and  an  appeal  from  an  order  deny- 
ing such  motion  will  not  be  dismissed  on 
the  ground  that  it  is  frivolous,  in  advance 
of  a  hearing  on  the  merits. — Quist  v.  Mich- 
ael, 163  Cal.  867,  96  Pac.  658. 

7.  Where  it  is  stipulated  between  the 
parties  as  to  what  the  facts  In  controversy 
are  and  that  those  facts  shall  constitute  the 
findings  there  is  no  room  for  demanding  a 
new  triaL  It  would  be  idle  to  grant  a  new 
trial  and  re-ezamlne  a  question  of  fact 
when  there  has  not  only  been  no  contro- 
versy from  any  issue  of  fact  but  where  the 
facts  are  expressly  agreed  upon. — Quist  v. 
Sandman,  164  Cal.  748.  753,  99  Pac.  204. 

A«  to  stlpwlated  facts,  "decision  against 
law,"  see  par.  812,  this  note. 

8.  Where  the  facts  have  been  agreed 
upon  the  defeated  party  can  ciot  be  heard  to 
demand  a  new  trial  on  the  ground  that  the 
decision  of  the  court  was  against  law.  That 
point  could  only  be  availed  of  on  appeal. — 
Quist  v.  Sandman,  154  Cal.  748,  758,  99  Pac. 
204. 

9.  Ameadmenta  and  proceedlags  on  new 
trials — Where  a  new  trial  is  granted  the 
position  occupied  by  the  parties  is  identi- 
cally the  same  as  though  no  new  trial  had 
ever  been  had.  They  are  free  to  make  such 
proper  amendments  to  the  pleadings  as  the 
court  might  allow  and  upon  the  trial  to  in- 
troduce any  and  all  competent  evidence. — 
Riley  v.  Loma  Vista  Ranch  Co.,  6  Cal.  App. 
25,  27,  89  Pac.  849. 

As  to  proceedlnsa  on  new  trial,  see  pars. 
65,  66,  this  note. 

10.  Amendment  of  pleadings  ^  New 
trial  to  permit.^ — Where  real  purpose  of 
plaintiff,  in  her  motion  for  new  trial,  was 
to  have  decision  and  Judgment  set  aside 
that  she  might  amend  her  complaint,  and 
thus  be  enabled  to  prove  facts  which,  if 
they  existed,  were  contradictory  to  aver- 
ments of  complaint  on  which  trial  was  to  be 
made,  new  trial  was  properly  denied. — Bates 
V.  Bates,  71  Cal.  807,  309,  12  Pac.  228. 

11«  Appeal  from  order  irrantlng  new  trial 
^As  to  generally. — Where  a  motion  for 
new  trial  upon  more  than  one  ground  is 
granted    generally,    it    will    be    affirmed    if 
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there  is  any  ground  upon  which  the  order 
may  be  based. — ^Hughes  Bros.  ▼.  Rawhide 
Gold  Mln.  Co.,  16  Cal.  App.  296,  116  Pac.  969. 

12.  Samo*-Inanfllelcner  of  evidence. — ^The 
trial  court  should  grant  a  new  trial  for  in- 
sufficiency of  the  evidence  whenever  in  its 
opinion  the  evidence  is  insufficient  to  Jus- 
tify the  decision,  and  its  action  in  so  doing 
is  not  reviewable  on  appeal  where  there  is 
an  appreciable  conflict  of  evidence. — ^Hughes 
Bros.  V.  Rawhide  Min.  Co.  16  Cal.  App.  296, 
116  Pac.  969. 

An  to  Inanlilclency  of  evidence,  see  Part 
Vir,  this  note. 

13.  Where  a  motion  for  a  new  trial  bas^d 
upon  more  than  one  ground,  one  of  which 
is  insufficiency  of  the  evidence,  is  granted 
on  general  grounds,  on  appeal  It  will  be  as- 
sumed that  one  of  the  grounds  upon  which 
it  was  granted  was  Insufficiency  of  the  evi- 
dence, and  if  there  is  a  substantial  con- 
flict it  will  be  affirmed. — ^Hughes  Bros.  v. 
Rawhide  Min.  Co.,  16  Cal.  App.  297,  116  Pac 
969. 

14.  Same— Order  overmling  demurrer  to 
croes-complalnt  in  action  for  divorce  is  not 
reviewable  on  such  appeal.-— Aston  v.  As- 
ton, 14  Cal.  App.  824,  111  Pac.  1035. 

15.  Same— Preanmptlon  on,  as  to  groondn 
of  new  trial. — Where  there  is  no  showing  In 
the  record  of  the  grounds  upon  which  a  mo- 
tion for  a  new  trial  was  granted  it  will  be 
presumed    upon    appeal    that    It    was   made 

upon      sufficient     and      proper      grounds. 

Thompson  v.  Wheeler,  5  Cal.  App.  196,  196 
89  Pac.  1066. 

Id.     Same— 'What  may  be  reviewed.^ — The 

appellate  court  is  limited  to  the  grounds 
upon  which  the  motion  was  made,  and  ques- 
tions relating  to  the  sufficiency  of  the  com- 
plaint, rulings  upon  demurrer,  and  the  suffi- 
ciency of  the  findings  to  support  the  Judg- 
ment, can  not  be  considered  on  such  an  ap- 
peal.—Great  Western  Gold  Co.  v.  Chambers 
153  Cal.  310,  95  Pac.  151;  Younger  v.  Moore. 
165  Cal.  776,  103  Pac.  221. 

17.  Conditional  grantlnir  of  new  trial. 

A  cross-complainant  In  an  action  for  the 
foreclosure  of  a  mechanic's  lien,  who  is  not 
given  notice  of  the  trial  and  does  not  appear 
thereat,  is  entitled,  upon  motion  for  a  new 
trial,  to  have  the  order  made  uncondition- 
ally, and  it  is  irregular  to  order  that  the 
motion  be  denied  upon  oondition  of  the  de- 
posit of  the  amount  of  the  claim  of  such 
cross-complainant  in  court,  thereby  depriv- 
ing such  complainant  of  a  hearing  upon  the 
question  of  the  settlement  of  its  legal  costs 
—Martin  v.  Becker,  169  Cal.  306,  Ann.  Cas* 
1916D,  176,  146  Pac.  666. 

18.  An  order  made  on  motion  for  a  new- 
trial  that,  In  the  event  of  plaintiffs'  filing 
within  twenty  days,  their  consent  that  the 
Judgment  be  modified  by  the  insertion  of 
the  words  "upon  the  payment  to  said  de- 
fendant by  said  plaintiffs"  of  a  certain  sum 
of  money,  the  motion  for  a  new  trial  "shall 
be  denied,*'  otherwise  the  motion  shall  be 
-granted,    the    order    Immediately    becomes 
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effective  on  the  flllngr  of  the  consent. — Taber 
V.  Bailey.  22  Cal.  App.  617.  136  Pac.  975. 

!•.  Coaetroetlom  of  aeetlon^Appllee  to 
whatd — The  above  section  construed  as  ap- 
plyingr  to  action  against  state  to  recover 
bounty  on  coyote  scalps  brougrht  under  act 
of  March  23.  1901.  and  hence  court  had  au- 
thority to  srrant  new  trial  In  such  case. — 
San  Francisco  L.  &  C.  Co.  v.  State,  141  Cal. 
354.  S56.  74  Pac.  1047. 

as.  SoMo— ><DMialoa^  whieh  may  be  va- 
eatcA  Is  that  which  was  given  on  orig^lnal 
trial  of  question  of  fact  and  on  which  judgr- 
ment  Is  to  be  entered. — Brlson  v.  Brison,  90 
Cal.  323,  327.  27  Pac.  186. 

21.  Until  flndinffs  are  slgrned  and  filed. 
there  is  no  decision,  as  under  present  sys- 
tem flndingrs  constitute  decision,  and  no- 
body is  aserrieved  within  meaning  of  this 
section,  so  that  notice  of  motion  for  new 
trial  before  flndinss  were  sigrned  was  pre- 
mature and  ineffectual. — ^Dominffuez  v.  Mas- 
cotti.  74  Cal.  269.  270.  16  Pac.  778.  See 
Mahoney  v.  Caperton,  16  Cal.  318;  Bates  v. 
Ga^e,  49  Cal.  126;  Hinds  v.  Gaffe.  66  Cal. 
48S.  487;  Spottlswood  v.  Weir,  66  Cal.  626. 
629.  6  Pac.  381. 

22.  Saase  — Not     applicable,     whea« — The 

provisions  of  the  code  relating  to  new  trials 
are  not  applicable  to  a  Judgrment  entered  on 
motion  against  a  surety  on  an  undertaking 
given  to  stay  execution  on  a  Judgment  pend- 
ing appealw — Gray  v.  Cotton.  63  Cal.  Dec.  98, 
162  Pac.  1019. 

as.  SaMe  — Party  aggrieved. — Plaintiff 
who  has  been  granted  all  relief  she  prayed 
for  18  not  party  aggrieved  within  meaning 
of  this  section  (Patterson.  J.,  concurring). — 
Cooper  V.  Cooper.  88  Cal.  46,  49.  26  Pac.  1062. 

24.  Where  in  contest  over  an  estate  per- 
sons who  claim  kinship  to  deceased  are  not 
pdirtiea  aggrieved  within  this  section  as  to 
decisions  declaring  that  as  between  other 
persons  one  of  them  was  heir  of  deceased 
after  court  had  decided  that  claimants  were 
not  related  to  deceased. — Blythe  v.  Ayres. 
102  Cal.  264.  260.  36  Pac.  622. 

as.  Detenalaatloa  of  aiotloa— .Abseaee  of 
alB4«<rita  —  Effect  oa  JarladletliMi. — In  the 
case  in  which  a  motion  for  a  new  trial  Is 
filed  with  the  trial  court  and  that  court  pro- 
ceeds to  deteriQine  the  motion  without  hav- 
ing before  it  the  proper  affidavits,  and  in  the 
absence  of  proper  specifications  of  errors 
of  law  occurring  at  the  trial,  and  with  no 
specifications  of  the  evidence  claimed  to  be 
insufllcient  to  Justify  the  court's  decision, 
this  at  best  constitutes  but  an  irregularity 
in  the  proceedings  of  the  court,  and  does 
not  affect  the  Jurisdiction  conferred  upon 
the  court  by  the  above  and  subsequent  sec- 
tions.— McConnell  v.  Superior  Court,  —  Cal. 
App.  — ,  197  Pac.  680. 

98.     IHacretloa  of  conrt^As  to  geaerally. 

Order  granting  new   trial   generally   will 

not  be  reversed  unless  It  appears  that  order 
itself  w^ae  an  abuse  of  discretion. — ^Von 
Schroader  v.  Spreckels.  147  Cal.  186,  81  Pac. 


615.  See  Newell  v.  Desmond,  63  Cal.  242. 
245:  Anderson  v.  HInshaw,  110  Cal.  682,  687. 
43  Pac.  389. 

27.  Even  though  If  motion  had  been 
granted  order  would  not  have  been  disap- 
proved.— Anderson  v.  Hinshaw.  110  Cal.  682, 
687.  43  Pac.  389. 

28.  Motions  for  new  trial  are  addressed 
to  the  sound  discretion  of  the  trial  court, 
and  its  action  will  not  be  disturbed  unless 
the  record  shows  an  abuse  of  such  discre- 
tion, the  presumption  being  that  the  discre- 
tion was  properly  exercised. — People  v.  Kil- 
foll.  27  Cal.  App.  29.  148  Pac.  812. 

29.  In  the  granting  of  a  motion  for  a 
new  trial,  the  trial  Judge  has  a  very  broad 
discretion,  and  the  order  will  be  upheld  on 
appeal  if  It  may  be  supported  upon  any  of 
the  assigned  grounds. — Miller  v.  Logan.  32 
Cal.  App.  28.  161  Pac.  1022. 

50.  Same— Abase  of« — For  facts  of  case 
showing  no  abube  of  discretion  in  dismiss- 
ing proceedings  for  a  new  trial  on  account 
of  lack  of  diligence,  see  McConnell  v.  Im- 
perial Water  Co..  20  Cal.  App.  8,  127  Pac. 
1036. 

51.  Same   -«-   Coa2iet      la      evldeace. — In 

granting  a  new  trial,  the  trial  Judge  is  not 
bound  by  the  verdict  of  the  Jury,  where 
there  is  a  confilct  in  the  evidence. — Brlggs 
V.  Hall.  20  Cal.  App.  372.  129  Pac.  288.  289. 
citing  Green  v.  Soule.  145  Cal.  96.  78  Pac. 
337. 

52.  Same— Where  eonrt  graata  new  trial 
without  aay  legal  reasoas*  in  so  doing  its 
discretion  has  been  abused. — L*e  Tourneux 
V.  Gilliss.  1  Cal.  App.  646.  82  Pac.  627. 

SS.  Dlamlsoal  of  probate  proeeedlago— 
For  fallare  to  appear. — Where  there  was  no 
trial  of  any  issue  of  fact,  and  the  contest 
of  the  probate  of  the  will,  was  dismissed 
without  any  trial  for  failure  of  the  contes- 
tants to  appear,  a  motion  for  a  new  trial 
was  not  proper. — Estate  of  Dean.  149  Cal. 
495,  87  Pac.  13. 

As   to   aew    trial    la   probate   proeeedlags, 

see  par.  64.  this  note. 

54.  Daty  of  court  to  grant  aew  trial* 
when« — Where  the  court  is  of  the  opinion 
that  the  weight  or  preponderance  of  the 
evidence  is  opposed  to  the  findlnrrs.  it  is 
its  duty  to  grant  a  motion  for  a  new  trial. 
— Conwell  V.  Varian.  20  Cal.  App.  261,  130 
Pac.  23,  25. 

As  to  Inanflleleney  of  evidence  to  support 
findings  or  verdict*  see  Part  VII.  this  note. 

55.  Excusable  negleet  — Is  not  one  of 
grounds  of  motion  for  new  trial  under  this 
section. — McGuIre  v.  Drew.  83  Cal.  226,  228. 
23  Pac.  312. 

Sg.  Same  —  Where  negleet  through 
wrongful   procurement   of  other  party,   the 

mle  is  otherwise. — See  Plercy  v.  Piercy,  149 
Cal.  163.  86  Pac.  607. 

As  to  vacating  order  refusing  new  trial 
on  the  ground  of  mistake.  Inadvertence,  or 
eaeuaahle  aegleet,  see,  ante.  |  478  and  note. 
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37.  Failure  to  flle  flndlBur*  —  Until  alx 
months  after  ea«e  was  submitted  for  deci- 
sion and  court  had  ordered  judgment,  Is 
not  one  of  errounds  for  new  trial  under  this 
section. — Kepfler  ▼.  Kepfier,  134  Cal.  206,  206, 
66  Pac.  208. 

38.  Filing  bill  of  exceptions  and  atate- 
ment  of  facts. — Section  639,  ante,  provides 
that  when  a  statement  is  settled  it  should 
be  filed  with  the  clerk.  To  file  a  paper  on 
the  part  of  a  party  is  to  place  it  in  the 
official  custody  of  the  clerk,  to  be  by  him 
permanently  kept  among  the  papers  of  the 
cause,  subject  to  the  inspection  of  parties 
entitled  to  inspect  the  same.  Such  act,  ac- 
companied by  payment  of  any  fee,  due 
therefor,  constitutes  a  sufficient  filing:  of  the 
papers. — ^McCann  v.  McCann,  20  Cal.  App. 
564,    129   Pac.    966.   967. 

As  to  speclllcatlon  of  Issnea,  see  pars.  87- 
97,  this  note. 

39.  Same — Chancre  or  craanre  of  flllnir 
B&arka,  effect  of^ — ^Where  notice  of  inten- 
tion to  move  for  a  new  trial  affecting  two 
different  causes  is  presented  to  the  clerk, 
and  payment  of  fees  made  as  demanded,  the 
fact  that  the  clerk  made  a  subsequent  de- 
mand for  an  additional  fee  and  by  erasing 
his  former  file  mark  on  the  document 
caused  it  to  read  as  if  filed  upon  the 
subsequent  payment,  will  not  deprive  such 
notice  of  its  effect  as  of  the  first  date 
stamped  thereon. — McCann  v.  McCann,  20 
Cal.  App.  664,  129  Pac.  966. 

40.  Same— Filing  mark  prima  fade  proof 
of  llling.  —  The  file  mark  indorsed  on  a 
paper  by  the  clerk,  while  prima  facie  proof 
of  the  filing,  is  not  the  filing  but  evidence 
thereof.  Where  a  paper  has  been  deposited 
with  the  clerk,  one  can  not  be  deprived  of 
the  use  thereof  In  support  of  his  motion 
thereon  on  account  of  the  failure  of  the 
clerk  to  indorse  thereon  the  word  "filed," 
with  the  day  and  date  of  such  indorsement. 
— McCann  v.  McCann,  20  Cal.  App.  564,  129 
Pac.  966,  967. 

41.  Finding  ontalde  of  laanes« — ^Does  not 
warrant  granting  of  motion  for  new  trial 
since  new  trial  is  simply  re-examination  of 
an  issue  of  fact,  and  where  there  is  no 
issue  of  fact  there  is  nothing  to  be  retried. 
— Power  v.  Fairbanks,  146  Cal.  611,  80  Pac. 
1076,  1076. 

42.  Grounds  for  grantlng^As  to  gener- 
ally.— The  rule  that  a  party  to  an  action 
may  not  excuse  the  production  of  evidence 
relating  to  a  conversation  in  which  he  him- 
self participated,  on  the  ground  that  he 
forgot  it  until  after  the  trial,  applies  to  a 
case  where  he  forgets  to  impart  his  knowl- 
edge to  his  attorney. — Converse  v.  Fergu- 
son, 166  Cal.  1,  134  Pac.  977. 

48.     Same-— Statutory  provisions  as  to  the 

grounds  for  a  new  trial  are  provided  for 
In  the  above  section,  and  are  exclusive. — 
Pacific  Gas  &  Electric  Co.  v.  Rollins,  32  Cal. 
App.  782,  164  Pac.  63. 

44.  Insufllclent  damages,  verdict  for 
under  influence  of  passion  and  prejudice,  is 


not    ground    for    new    trial. — Benjamin    v. 
Stewart,  61  Cal.  606,  608. 

As  to  granting  new  trial  on  ground  dam^ 
ages    insufllclent    under    the    evidence,    see 

Part  VII.  this  note. 

45.  InsufllclencT  of  findings— To  support 
conclusions  or  Judgment  not  reviewable  on 
appeal  from  order  on  motion  for  new  trial, 
but  on  appeal  from  Judgment. — Cargnani  v. 
Cargnani.  16  Cal.  App.  99,  116  Pac.  306. 

See,  post,  I  663a  and  note. 

40,  Judgment^May  be  set  aside  and  new 
trial  granted. — Decision  may  be  set  aside 
and  new  trial  granted  for  certain  causes, 
and  decision  consists  of  findings  of  fact  and 
conclusions  of  law,  and  hence  Judgment 
may  not  be  set  aside. — Sawyer  v.  Sargent 
05  Cal.  269,  3  Pac.  872. 

47.  Motion  for  new  trial  is  application  to 
have  verdict  or  decision  set  aside,  and  is 
not  addressed  to  Judgment.— Wittenbrock 
V.  Bellmer,  62.  Cal.  668,  660. 

48.  Motion  for  new  trlal-^Charaeter  of 
prcNsecdlng. — A  motion  for  a  new  trial  can 
not  be  entertained  where  the  cause  is  sub- 
mitted    for    decision     on     the     pleadings. 

Abbey  Land  &  Impr.  Co.  v.  San  Mateo 
County,  167  Cal.  434,  62  L.  R.  A.  (N.  S.) 
408,   189   Pac.   1068. 

49.  A  motion  for  a  new  trial  is  a  •trial" 
and  an  independent  proceeding. — Keating  v 
Keating,  169  Cal.  764,  147  Pac.  974. 

60.  A  motion  for  a  new  trial,  based  upon 
a  notice  which  fails  to  contain  any  specifi- 
cation of  particulars  in  which  the  evidence 
Is  alleged  to  be  insuflScient,  can  not  be 
granted  upon  that  ground.  —  strange  v 
Strange,  28  Cal.  App.  281,  137  Pac.  1104. 

61.  A  motion   for  a  new  trial   is  in   the 
nature  of  a  new  and  Independent  proceed- 
ing collateral  to  the  Judgment  in  the  action 
--Coleman  v.  Coleman.  23  Cal.  App.  428,  138 
x^ac.  oo2. 

62.  A  motion  for  a  new  trial  is  suffi- 
ciently made  by  the  reading  to  the  court  of 
the  notice  of  intention  at  the  time  fixed  for 
the  hearing  of  the  motion. — ^Taylor  v.  North- 
ern Elec.  tly.  Co..  26  Cal.  App.  766,  148  Pac 
643. 

As  to  notice  of  Intention,  see,  post,  9  66Sa 
and  note. 

53.  Same — Bffect  of. — Judgment  merely 
suspended,  and  if  motion  denied  the  Judg- 
ment stands  as  of  the  date  of  orlg-inal 
entry;  hence.  It  is  held  that  while  an  action 
for  negligent  injury  abates  by  the  death  of 
the  plaintiff  before  Judgment,  such  action 
does  not  abate  after  Judgment  and  pending 
motion  for  a  new  trial.— Powden  v.  Pacific 
Coast  S.  8.  Co.,  149  Cal.  154,  86  Pac.  178. 

64.  Order  denying  a  new  trial — Presump- 
tion on  appeal. — In  the  absence  of  an  af- 
firmative show^ing  of  error  the  appellate 
court  will  presume  that  an  order  denying 
a  new  trial  was  properly  made. — ^Title  Land 
Co.  V.  Schaefer,  41  Cal.  App.  294,  182  Pac 
463. 
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a.  Ovder  mrmnting  b«w  trial  ^Appeal 
fran-^As  to  scope  of  review  on. — In  a  case 
lo  which  a  notice  for  a  new  trial  states 
that  it  will  be  made  upon  the  ground  that 
the  evidence  was  insufficient  to  Justify  the 
Terdlct,  that  the  verdict  was  against  the 
hiw,  and  that  errors  were  made  by  the 
court  in  Its  rulings  at  the  trial,  and  the 
order  granting  the  motion  not  specifying 
any  particular  ground  as  to  the  basis  upon 
which  the  order  was  made,  as  required  by 
the  provisions  of  the  above  section,  the  ap- 
pellate court  can  not  consider  whether  the 
evidence  was  or  was  not  sufficient  to  sus- 
tain the  verdict  unless  it  is  insufficient  in 
lav  and  without  conflict  on  any  material 
point  and  if  the  court  finds  any  other  ground 
upon  which  the  court  was  Justified  in  grant- 
ing the  order,  such  order  should  be  affirmed. 
—Read  v.  Pacific  Blectric  R.  Co.,  185  CaL 
««,  197  Pac.  791. 


ML    Same—Saaie— Order  afflrmed  wben. — 

Upon  an  appeal  from  an  order  granting  a 
new  trial,  if  it  is  found  that  the  trial  court 
erred  in  granting  the  motion,  so  far  as  the 
KTonnds  upon  which  the  court  based  the 
order  are  concerned,  and  that  the  new  trial 
thoold  have  been  granted  because  of  some 
otber  ruling  on  a  question  of  law,  which 
the  trial  court  believed  was  not  erroneous, 
the  order  will  be  affirmed. — Steil  v.  Sun  In- 
tQrance  Office,  171  Cal.  796.  155  Pac.  72. 

ST.  When  no  abuse  of  discretion  is 
ibown.  the  granting  of  an  order  granting  a 
new  trial  will  not  be  disturbed  on  appeal. — 
McEwen  v.  Occidental  Life  Ins.  Co..  172  Cal. 
C,  155  Pac.  86. 

St.  An  order  granting  a  new  trial  must 
be  afflrroed,  without  regard  to  the  ground 
upon  which  it  is  specifically  based,  if  it 
coold  be  rightfully  granted  upon  any  of  the 
STounds  upon  which  the  motion  was  made; 
wch  rule,  however.  Is  subject  to  the  excep- 
tion that  In  passing  upon  the  correctness 
<if  the  order  granting  a  new  trial  the 
appellate  court  may  not  consider  the  in- 
rafflciency  of  the  evidence  when  the  lower 
wort  *'by  direct  language"  expressly  ex- 
clude* that  ground  as  a  basis  for  its  order. 
— Melnberg  v.  Jordan,  29  Cal.  App.  760,  157 
Pftc.  1005. 

5).  An  order  granting  a  new  trial  must 
be  afflrmed  without  regard  to  the  ground 
^pott  which  it  is  specifically  based  if  it 
<^n\A  be  rightfully  granted  upon  any  of  the 
ffrounds  upon  which  the  motion  was  made, 
'ubject.  however,  to  the  exception  that  in 
P^Ming  upon  the  correctness  of  the  order 
the  appellate  court  may  not  consider  the 
Irauf&clency  of  the  evidence  when  the  lower 
court  by  direct  language  expressly  excludes 
*uch  ground  as  a  basis  for  its  order. — ^Mein- 
berg  ▼.  Jordan,  29  Cal.  App.  760,  157  Pac. 
1H5. 

to.  An  order  granting  a  new  trial  will 
not  be  disturbed  upon  appeal  save  upon  a 
•bowing  of  an  abuse  of  the  discretion 
▼e»ted  in  the  trial  court. — Meinberg  v.  Jor- 
dan. 2$  Cal.  App.  760,  157  Pac.  1005. 


61.  Same-— In  erlminal  canae— Preeamp- 
tloB  on« — The,  rule  under  the  provisions  of 
the  above  section  requiring  that  when  a 
new  trial  is  granted  upon  the  ground  of  the 
insufficiency  of  the  evidence  to  sustain  the 
verdict,  the  order  granting  the  new  trial 
shall  so  specify,  and  that  dt  the  order  does 
not  so  specify  an  appellate  court  will  pre- 
sume that  the  order  was  not  passed  upon 
that  ground,  does  not  appeal  in  criminal 
case. — People  ▼.  Dewar,  —  Cal.  App.  — ,  193 
Pac.  156. 

62.  Order  setting  apart  homestead  and 
family  allowaaee— Motion  for  aeiw  trial  aot 
proper  procedure  for  reconsideration  of  such 
orders,  the  duty  of  the  court  being  to  make 
such  orders  ex  parte  and  without  petition. 
— Shlpman  v.  Unangst.  150  Cal.  425,  88  Pac. 
1090. 

63.  Plala  disregard  by  Jvry  of  evidence 

In  case,  so  as  to  satisfy  court  that  verdict 
was  rendered  under  Influence  of  passion  and 
prejudice,  and  such  plain  disregard  by  jury 
of  instructions  of  court  as  to  satisfy  it  that 
verdict  was  rendered  under  misapprehen- 
sion of  such  instructions,  are  not  grounds 
for  motion  for  new  trial  under  this  section 
— Anglo-Nevada  A.  Corp.  v.  Ross,  123  Cal. 
520,    521,   56   Pac.   335. 

64.  Probate  proceedings.  In. — Where  is- 
sues of  fact  are  authorized,  a  new  trial  of 
such  issues  may  be  had,  as  in  like  issues  in 
other  proceedings. — Carter  v.  Waste,  159 
Cal.  25,  112  Pac.  727. 

As  to  dismissal  In  probate  proceedlugs 
for  failure  to  appeal,  see  par.  133,  this  note. 

65.  Proceedlngii  at  neiw  trial — Scope  of 
Inquiry. — A  new  trial  is  a  re-examlnation  of 
an  issue  of  fact,  and  the  sufficiency  of  the 
pleadings  to  support  a  plaintiff's  cause  of 
action,  or  maintain  any  particular  defense 
relied  upon  by  a  defendant,  is  not  involved 
in'  a  re-examination  of  an  issue  of  fact; 
and  therefore  can  not  be  considered  upon 
an  appeal  from  an  order  granting  a  new 
trial. — Clark  v.  Torchiana,  19  Cal.  App.  786, 
sub  nom.  Clark  v.  Van  Torchiana,  127  Pac. 
831,  883,  citing  Martin  v.  Matfield,  49  Cal. 
42;  Brison  v.  Brison,  90  Cal.  323,  27  Pac. 
186:  Crescent  Feather  Co.  v.  United  Uphol- 
sterers' Union,  153  Cal.  433,  95  Pac.  871; 
Riverside  Water  Co.  v.  Gage,  108  Cal.  240,  41 
Pac.  299. 

66.  Same— -When  ordered  upon  one  of 
several  Issues.  —  Where  a  new  trial  is 
granted  as  to  one  of  several  separate  issues 
it  opens  for  examination  only  the  issue  upon 
which  it  is  ordered.  The  determinations  of 
the  other  issues  remain  In  the  record,  and 
they  can  not  be  retried.  The  only  remedy 
of  the  moving  party  as  to  those  issues  is  to 
appeal  from  the  part  of  the  order  denying 
the  motion  for  a  new  trial  as  to  them. — 
Estate  of  Everts,  163  Cal.  449,  125  Pac.  1058. 

67.  Proceeding  under  section  10»  Bank 
Commlsulonem  Act. — In  the  absence  of  any 
special  method  of  procedure  motions  for 
new  trials  of  issues  of  fact  in  such  proceed- 
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ingB  are  hereby  authorized. — People  y.  Bank 
of  San  Luis  Obispo,  162  Cal.  269,  92  Pac.  481. 

68>     FroTlMcc    aad    diaeretiom    of    courts — 

The  above  section*  so  far  as  provldlngr  for 
a  new  trial  on  the  ground  of  insufficiency 
of  the  evidence  to  justify  the  verdict,  Is  not 
violative  of  section  7  of  article  I  of  the  con- 
stitution, which  declares  that  "the  right  of 
trial  by  Jury  shall  be  secured  to  all/'  as 
the  constlutional  guarantee  is  fully  ob- 
served when  the  verdict  of  the  jury  is  ren- 
dered and  recorded. — Bstate  of  Bainbridge, 
169  Cal.  151,  146  Pac.  427, 

As  to  diseretlom  of  cowt  1m  mrmuHmm  ae^r 
trial,  see  pars.  26-82,  188-198,  227.  281,  this 
note. 

As  to  dvty  of  covrt  !■  determlMlsK  mo- 
tioa  for  new  trial,  see  pars.  84,  261-272,  this 
note. 

69.  Motions  for  new  trial  are  addressed 
to  the  sound  discretion  of  the  trial  court, 
and  its  action  will  not  be  disturbed  unless 
the  record  shows  an  abuse  of  such  discre- 
tion, the  presumption  being  that  the  dis- 
cretion w^as  properly  exercised. — People  v. 
Kilfoil,  27  Cal.  App.  29,  148  Pac.  812. 

70.  The  granting  or  denying  of  a  new 
trial  on  the  ground  that  the  evidence  is  in- 
sufficient to  justify  the  verdict,  where  there 
is  a  substantial  conflict  in  the  evidence,  rests 
so  fully  in  the  discretion  of  the  trial  court 
that  its  action  is  conclusive  upon  an  appel- 
late court,  unless  it  appears  that  there  has 
been  an  abuse  of  discretion.  The  action  of 
the  trial  court,  in  such  a  case,  is  so  far  a 
matter  within  its  discretion  that  Its  deci- 
sion, if  there  is  an  appreciable  conflict  in 
the  evidence.  Is  not  open  to  review. — People 
v.  Petros,  25  Cal.  App.  236,  148  Pac.  246. 

71.  While  a  trial  court  will  not  be  al- 
lowed to  trespass  upon  the  functions  of  the 
jury,  it  is  nevertheless  invested  with  a  su- 
pervisory control  over  a  trial  before  a  jury 
and  is  legally  authorized  to  grant  a  new 
ttial  where  It  entertains  a  well-founded 
opinion,  or  one  which  appears  to  be  suf- 
ficiently well-fouhded  to  preclude  a  review- 
ing court  from  declaring  it  not  to  be,  that 
the  result  reached  by  the  Jury  is  not  Jus- 
tified by  the  evidence.  And,  in  determining 
this  question  upon  a  motion  for  a  new  trial, 
the  trial  court  may  pass  upon  the  probative 
value  of  the  testimony  submitted  in  proof 
of  the  charge  against  the  accused. — People 
V.  Petros,  25  Cal.  App.  236,  143  Pac.  246. 

72.  The  trial  court  did  not  commit  re- 
versible error  In  this  case  denying  the  de- 
fendants' motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence;  the 
granting  or  denying  of  the  motion  being 
within  the  sound  discretion  of  the  court  and 
its  action  not  being  ground  for  reversal 
except  when  such  discretion  Is  abused. — 
Koskela  v.  Albion  Lumber  Co.,  25  Cal.  App. 
12,   142   Pac.   851. 

73.  When  an  order  granting  a  new  trial 
is  general  it  is  the  well-settled  rule  that 
such  order  will  not  be  r-eversed  unless  it 
appears  that  the  order  itself  was  an  abuse 


of  discretion.  The  grrantinir  or  denying  of 
a  new  trial  on  the  grround  that  the  evidence 
is  insufficient  to  Justify  the  verdict,  where 
there  is  a  substantial  conflict  in  the  evi- 
dence, rests  so  fully  In  the  discretion  of 
the  trial  court  that  Its  action  is  conclusive 
upon  the  appellate  court,  unless  it  appean 
that  there  has  been  an  abuse  of  such  discre- 
tion, and  it  is  Immaterial  whether  the  evi- 
dence is  insufficient  to  sustain  all  or  only  a 
portion  of  the  issues  on  which  the  Judgment 
depends. — Buckley  v.  Marin  County,  26  Cal. 
App.  677,  144  Pac.  645. 

74.  In  the  absence  of*  any  apparent  abuse 
of  discretion,  it  is  the  rule  that  an  order 
granting  a  new  trial  grounded  upon  the 
insufficiency  of  the  evidence  is,  in  the  pres- 
ence of  a  substantial  conflict  in  the  evi- 
dence, conclusive  upon  the  appellate  court. 
—Waltz  V.  SUveira,  25  Cal.  App.  717,  145 
Pac.  169. 
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T5.  Relative  poaitioBa— Of  trial  amd  ap- 
pellate covrta. — The  situation  of  the  trial 
Judge  In  passing  upon  a  motion  for  a  new 
trial  is  different  from  that  of  the  appellate 
court.  The  latter  court  can  not  pass  upon 
the  credibility  of  witnesses,  and  hence  can 
not  interfere  upon  this  ground;  but  that  the 
trial  court  can  not  rest  upon  a  conflict  in 
the  evidence,  but  must  weifirh  and  consider 
the  evidence  for  both  parties,  and  determine 
for  Itself  the  Just  conclusion  to  be  drawn 
from  it.— Dunaway  v.  Anderson,  22  Cal.  App. 
691.  136  Pac.  809. 

76.  It  is  the  duty  of  the  Judge  of  a  trial 
court  to  grant  a  new  trial  whenever  he  is 
not  satisfied  with  the  verdict,  if  tried  by  a 
jury,  or  with  the  flndinars,  if  tried  by  the 
court;  and  he  is  not  bound  by  the  rule  as  to 
conflicting  evidence,  as  is  an  appellate 
court.— Shilling  v.  Dodge,  22  Cal.  App.  617. 

135  Pac.  299. 

As  to  duty  of  trial  Jiidse,  see  pars.  34,  261- 
272,  this  note. 

77.  The  motion  for  a  new  trial  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
judge,  and  under  a  general  order  granting 
a  new  trial,  the  appellate  court  must  assume 
that  in  granting  it  he  was  satlsfled  that 
the  verdict  was  contrary  to  the  weight  of 
the  evidence. — Shilling  v.  Dodge,  22  Cal. 
App.  517,  185  Pac.  299. 

78.  Where  the  affidavits  of  the  plaintiffs 
on  their  motion  for  a  new  trial  on  the 
ground  of  Improper  remarks  by  the  court  In 
the  presence  of  the  Jury,  are  contradicted* 
by  the  affidavits  of  ten  of  the  jurors  that 
they  heard  no  such  remarks,  and  the  affi- 
davits of  the  Judge  that  he  did  not  make 
them  within  the  hearing  of  the  jury,  the 
decision  of  the  trial  court  on  the  Issue  is 
conclusive  on  the  appellate  court, — ^Dough- 
erty V.  Union  Traction  Co.,  23  Cal.  App    17 

136  Pac.  722. 

79.  Where  there  is  a  conflict  In  the  evi- 
dence, an  order  granting  a  new  trial  upon 
the  ground  of  the  insufficiency  of  the  evi- 
dence to  support  the  verdict  is  entirely 
within    the    legal    discretion    of    the    trial 
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eoort;  and  even  in  cases  where  there  may 
Bot  appear  to  be  a  conflict  in  the  evidence, 
aod  where  all  the  proofs  seem  to  be  favor- 
tble  CO  one  or  the  other  of  the  parties  liti- 
gant, the  question  as  to  the  probative  force 
of  the  testimony,  on  the  motion  for  a  new 
trial,  is  one  whose  determination  is  for  the 
trial  court. — Otten  v.  Spreckels.  24  Cal.  App. 
251.  141  Pac.  224. 

M.  Refaaal  of  leave  to  amemd— After  la* 
■w  Joined.  — The  action  of  a  trial  court  re- 
f alias  a  party  leave  to  amend  his  pleading 
after  issue  joined  can  only  be  reviewed  on 
a  motion  for  a  new  trial,  and  in  such  case, 
io  order  that  a  review  of  such  action  may 
be  had,  the  notice  of  intention  must  set 
forth  the  several  grrounds  enumerated  In  the 
flrit  subdivisions  of  section  657  of  the  Code 
of  Civil  Procedure — ^that  is,  that  the  court 
had  thus  abused  its  discretion,  whereby  the 
complain in^T  party  was  prevented  from  hav- 
ing a  fair  trial.--Oook  v.  Suburban  Realty 
CO^  29  Cal.  App.  5t8,  129  Pac  801,  808. 

cBts*  see  par.  9,  this  note. 


As  to 

As  to  mew  trial  for  p«rpooeo  of  amead- 
■cat  of  pieadlBSB,  see  par.  10,  this  note. 

11.  Where  there  is  a  conflict  in  the  evi- 
dence, it  is  within  the  discretion  of  the 
trial  court  to  ffrant  a  new  trial  upon  the 
groood  of  the  Insufllciency  of  the  evidence 
to  rapport  the  decision. — Shea-Bocqueraz 
Co.  T.  Hartman,  20  Cal.  App.  688,  129  Pac. 
m.  808. 

II  Where  the  question  of  excessive  dam- 
ages was  first  raised  at  the  oral  argument, 
but  was  not  even  stated  as  ground  for  the 
notion  In  the  notice  of  intention  to  move 
for  a  new  trial,  such  question  could  not  be 
considered  by  the  trial  court  upon  the  hear- 
ing of  the  motion  for  a  new  trial. — Sebring 
V.  Harris,  20  Cal.  App.  56,  128  Pac.  7. 

81  Rovlow  Of  mew  trial  ordei^^Defecta 
la  tke  eoaiplalat  can  not  be  reviewed  on  ap- 
peal from  a  new  trial  order. — Shaw  y.  Shaw, 
m  CaL  740,  117  Pac.  1048. 

84.  g— no  Bamo— Tlm-t  tkm  fladiasa  eoa- 
liailct  pioaAiBsa*  or  are  at  variance  there- 
with, can  not  be  reviewed  on  appeal  from  a 
new  trial  order. — Shaw  v.  Shaw,  160  Cal. 
744.  117  Pac.  1048. 


«aeatlon8  aa  to  pleadiasa 
IdoBcy  of  lladiaKa  to  support  judg- 
ment must  be  by  appeal  from  the  Judgment. 
—Bennett  ▼.  Potter,  16  Cal.  App.  185,  116 
Pat  681. 

Mb    RIskt    to    reeover    aoaalaal    daauigea» 

•aiy^—Where  object  of  an  action  is  to  de- 
termine precise  question  of  permanent  right, 
and  through  error  plaintiff  is  deprived  of 
tndgment  he  is  entitled  to,  fact  that  he  can 
(^cover  only  nominal  damages  will  not  be 
reason  for  denying  new  trial. — ^Arkley  v. 
CnloB  8.  Co.,  80  Cal.  Dec.  1,  8.  See  Hancock 
T.  Hobbell,  71  Cal.  537,  18  Pac.  618;  Kenyon 
y.  Western  U.  T.  Co.,  100  Cal.  454,  85  Pac.  75. 

itloaa    aad    ■tatemeata— Maa- 

__  a  motion  for  a  new  trial  in  an 
action  to  establish  the  existence  of  a  part- 


nership to  recover  one-half  the  earnings 
thereof  and  for  an  accounting,  the  specifica- 
tion that  the  evidence  is  insufficient  to  sus- 
tain the  finding  that  there  is  or  was  "due" 
from  the  defendant  to  said  partnership  the 
sum  found  by  the  court,  or  to  sustain  the 
finding  that  any  sum  whatsoever  was  or  Is 
"due"  from  such  defendant  to  the  partner- 
ship or  to  the  plaintiffs,  is  sufficient  to  bring 
the  matter  of  lack  of  accounting  to  the 
notice  of  the  court,  as  to  which  a  new  trial 
was  granted. — Murphy  v.  Magee,  169  Cal. 
710.  147  Pac.  948. 

88.  The  rules  with  reference  to  specifica- 
tions are  much  broader  and  more  liberal 
than  those  relating  to  pleading. — Murphy  v. 
Magee.  169  Cal.  710,  147  Pac.  948. 

89.  A  sufficient  compliance  with  sections 
650  and  659  of  the  Code  of  Civil  Procedure 
in  preparing  and  presenting  a  statement  of 
the  case  of  a  motion  for  a  new  trial,  is 
had  where  the  moving  party  leaves  his 
proposed  statement  with  the  clerk  and  the 
adverse  party  thereafter  likewise  leaves  his 
proposed  amendments  thereto,  and  the  Judge 
subsequently  receives  all  of  the  papers, 
either  from  the  clerk  or  from  the  Judge 
in  whose  place  he  presided  at  the  trial,  and 
thereupon  in  open  court  fixes  a  day  for  the 
settlement  of  the  statement  in  the  presence 
of  both  counsel,  notwithstanding  the  failure 
of  the  moving  party  to  give  the  notice  of 
intention  of  presentation  of  the  statement 
to  the  Judge  as  provided  by  such  sections. 
—Keating  v.  Keating,  169  Cal.  754.  147  Pac. 
974. 

90.  Mandamus  will  He  to  compel  a  Judge 
of  a  superior  court  to  settle  a  statement  of 
the  case  on  motion  for  a  new  trial,  although 
no  transcript  is  furnished  to  him  of  so  much 
of  the  testimony  of  the  witnesses  as  is 
necessary  to  explain  the  specifications  of  the 
insufficiency  of  the  evidence  attached  to  the 
motion  where  the  proposed  statement 
confilcts  with  the  proposed  amendments 
thereto. — Johnson  v.  Works,  25  Cal.  App.  363, 
143  Pac.  792. 

91.  It  is  the  duty  of  the  Judge  in  such  a 
case  to  settle  the  statement  in  some  form, 
and  to  the  best  of  his  ability  to  remember 
what  occurred  at  the  trial. — Johnson  v. 
Works.  25  Cal.  App.  363,  148  Pac.  792. 

92.  But  in  view  of  the  fact  that  the 
petitioner  has  not  furnished  the  respondent 
with  a  transcript  of  the  testimony,  and  in 
view*  of  the  delay  which  occurred  between 
the  time  of  the  trial  and  the  time  of  at- 
tempted settlement  of  the  statement,  the 
petitioner  can  not  Justly  complain  of  the 
action  of  the  court  if  the  statement  as  ap- 
proved by  the  respondents  shall  be  In  more 
general  terms  with  respect  to  the  evidence 
contained  therein  than  it  would  be  if  the 
exact  terms  of  the  testimony  were  embodied 
in  a  transcript. — Johnson  v.  Works,  26  Cal. 
App.  363.  143  Pac.  792. 

93.  If  the  specification  is  sufficient  to 
enable  the  opposing  counsel  to  determine 
what  evidence  should  be  put  in  the  state- 
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ment,  and  the  Judge  to  strike  out  redundant 
and  useless  matter,  it  is  enougrh. — Taylor  v. 
Northern  Elec.  R.  Co.,  26  Cal.  App.  765,  148 
Pac.  543. 

94.  Speciflcations  of  the  Insufficiency  of 
the  evidence  on  such  a  motion,  stating:  in 
substance  that  the  evidence  produced  by  the 
defendant  upon  the  questions  of  the  extent 
and  effect  of  the  plaintiffs  injuries,  whether 
the  result  thereof  was  to  permanently  or 
only  temporarily  incapacitate  him  and  the 
amount  of  money  he  was  compelled  to  ex- 
pend for  medical  treatment,  etc.,  was  not 
sufficient  to  overcome  the  effect  of  the  evi- 
dence produced  by  the  plaintiff  upon'  those 
points,  and  that  the  evidence  as  to  the  char- 
acter and  extent  of  the  injuries  sustained 
by  the  plaintiff  did  not  Justify  the  Jury 
in  awarding  to  him  damagres  in  no  grreater 
sum  than  five  hundred  dollars,  while  Inart- 
fully  expressed,  sufficiently  point  to  the 
particular  respects  in  which  It  is  claimed 
that  the  evidence  warranted  a  verdict  in  a 
largrer  sum. — Taylor  v.  Northern  Elec.  R. 
Co.,  26  Cal.  App.  765,  148  Pac.  643. 

95.  SpeclllcatloB  of  tosaea  ^  Decialon 
anfalnst  the  law* — A  party  relying  upon  a 
failure  to  find  upon  material  issues  must 
make  his  motion  for  new  trial  on  the 
grround  that  the  decision  Is  "against  law." 
It  is  not  necessary  that  a  specification 
should  be  made  of  the  particular  Issues  on 
which  findings  were  omitted.  —  Knoch  v. 
Haizlip.  163  Cal.  146,  124  Pac.  998. 

As  to  groiiBd  of  new  trial  that  dedalon 
or  Terdlct  agalnat  the  law,  see  Part  IX,  this 
note. 

96.  In  an  action  for  money  had  and  re- 
ceived by  an  attorney  to  plaintiff's  use,  In 
which  the  attorney  pleaded  and  sustained  a 
large  deduction  for  the  value  of  his  ser- 
vices to  plaintiff,  and  payment  of  the  resi- 
due, and  the  verdict  was  for  the  defendant, 
and  the  plaintiff  moved  for  a  new  trial  on 
the  minutes  of  the  court,  as  provided  in 
subdivision  4  of  section.  659  of  the  Code  of 
Civil  Procedure,  but  the  notice  of  the  mo- 
tion failed  to  specify  any  particulars 
wherein  the  evidence  was  insufficient  to 
prove  the  value  of  the  services  so  deducted, 
as  required  by  that  section,  it  was  error 
for  the  court  to  grant  a  new  trial  for  in- 
sufficiency of  the  evidence  to  Justify  the 
verdict  in  that  regard.  —  Western  Pacific 
Land  Co.  v.  Wilson,  19  Cal.  App.  388,  126 
Pac.  1076. 

97.     Same — Reqnialtea    and   anffleiency   of. 

— In  an  action  to  quiet  tite  to'  land  held  by 
defendant  under  a  deed  from  the  trustee  In 
a  deed  of  trust,  where  the  court  found  that 
defendant  had  never  demanded  payment  of 
the  Interest  on  the  note  secured  by  such 
deed  of  trust,  and  that  plaintiff  was  not  In 
default  In  the  payment  of  the  interest,  that 
the  declaration  by  defendant  that  such  prin- 
cipal was  due  and  the  sale  and  deed  In 
pursuance  thereof  were  void;  and,  that  the 
plaintiff  was  the  owner  of  the  land  sub- 
ject   to    the    deed    of    trust    executed    by    a 
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former  owner,  whereupon  the  defendant 
gave  notice  of  intention  to  move  for  a  new 
trial,  which  notice  specified  that  the  evi- 
dence was  Insufficient  to  Justify  the  fol- 
lowing findings:  That  the  plaintiff  Is  the 
owner  of  the  premises;  that  the  Interest 
which  defendant  has  in  the  premises  Is 
without  right:  that  the  money  for  the  pay- 
ment of  the  Interest  on  said  note  was  at  all 
times  ready  at  the  place  of  payment.  Al- 
though these  are  not  In  the  customary  form 
for  such  speciflcations  of  Insufficiency  they 
are  sufficient  to  present  the  question 
whether  or  not  the  finding  on  the  subject  of 
default  In  the  Interest  payments  is  sus- 
tained by  the  evidence. — Jose  Realty  Co.  v. 
Pavlicevlch,  164  Cal.  613,  130  Pac.  16,  16. 

98.  Statcmenta  In  pnbllc  Joamala— Which 
do  not  appear  to  have  been  read  by  Jury  be- 
fore rendition  of  verdict,  though  severe  on 
defendant,  charging  him  with  subornation  of 
perjury,  could  not  Justify  new  trial. — Shee- 
han  V.  Hammond,  2  Cal.  App.  371,  848.  84 
Pac.  340. 

99.  Snillclency  of  complaint — Can  not  be 
reviewed  by  new  trial  motion,  or  appeal 
therefrom,  and  upon  such  an  appeal  the 
complaint  must  be  treated  as  sufficiently 
stating  a  cause  of  action. — Bennett  v.  Pot- 
ter, 16  Cal.  App.  185,  116  Pac.  681. 

100.  Sufficiency  of  complaint  to  state  a 
cause  of  action  not  reviewable  on  appeal 
from  order  on  motion  for  new  trial,  surti 
subject  being  reviewable  only  on  appeal 
from  the  Judgment. — Spaeth  v.  Ocean  Park 
etc.  Inv.  Co.,  16  Cal.  App.  332,  116  Pac.  980. 

101.  Support  of  Judgment— Flndlnga  can 
not  be  examined  an  to. — In  a  new  trial  pro- 
ceeding the  findings  can  not  be  examined 
for  the  purpose  of  determining  whether  they 
support  the  Judgment  or  not. — ^Bennett  v 
Potter,  16  Cal.  App.  185,  116  Pac.  681. 

192.     Where  new  trial  of  laane  mnat  re- 
•olt   In    same    decialon    and    Judgment,    new 
trial  was  properly  denied.— Bates  v.  Bates 
71  Cal.  307,  309,  12  Pac.  223.    See  People   v* 
Hager,  52  Cal.  171.  184. 

II.   IRREGULARITY   IN   PROCEEDINGS 
—SUBDIVISION    1. 

Aa    to    mlacoadact    of   covnael    as    ground 
for  a  new  trial,  see  notes  48  Am.  Rep  336; 
56   Am.   Rep.    814;    58    Am.   Rep.    648;    9   Am 
St.  Rep.  559;  100  Am.  St.  Rep.  143. 

19S.  Action  for  damagea  for  death  front 
electric  shock — Theory  of  defense  as  to 
eanae  of  death— Bllscondact  of  counsel. — In 
a  case  In  which  an  action  was  brought  In 
which  to  recover  damages  for  death  alleged 
to  be  due  to  a  shock  of  electricity  result- 
ing from  defendant's  negligence  In  main- 
talning  a  power  line  the  theory  of  the  de- 
fense being  that  the  death  was  caused  by 
heart  dilation  and  not  by  an  electric  shock. 
In  order  to  contravert  the  defense  of  death 
from  acute  dilation  of  the  heart  the  plain- 
tlft  offered  in  evidence  a  claim  presented 
to  the  county  by  physician  that  his  services 
upon    the    inquest   of   the    body   showing    ^ 
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nominal  charere  for  the  examination  of  the 
body,    such    evidence   waa   hearsay   and   in- 
eompetent  and  the  court  should  have  pre- 
vented  tlie   introduction  or  readlngr  of  any 
portion    ajB    such   document,   but   the   plain- 
tifTs    attorney   read    enougrh    to    show    that 
tl&e  cl&lm    w^as  only  five  dollars  and  that  it 
bad  been  allowed  and  paid,  over  the  objec- 
tion  to   tbe  admission  of  the  document  and 
its   rejection   as  evidence:  the  court,  at  the 
close    of    the    evidence,   instructed   the   jury 
tiiat   by   reason  of  the  failure  of  the  plain- 
tiff to  produce  the  doctor  who  rendered  the 
bill    to   tbe  county  as  a  witness  to* contra- 
dict    the     recitals    in    the    death    certificate 
concernlnfiT   the  cause  of  death  a  presump- 
tion  "Was    raised  that  if  produced  he  would 
testify  In   accordance  with  said  recitals,  the 
mliner    of    the   court   in    rejectingr   the    evi- 
dence   and    the   ffivins  of  such   an   instruc- 
tion,    taken    tog-ether,    so   far   lessened    the 
injurious     effect   of   the   misconduct    of    the 
counsel   for  the  plaintiff  that  it  can  not  be 
deemed   sufficient  to  justify  the  reversal  of 
the     cause.      Misconduct    of    counsel    is    no 
cause    for    reversal   of  a   new   trial,   unless 
it    has    the    effect   of   preventingr    the    com- 
plaining:    party    from    having    a    fair    trial. 
under  the  provisions  of  subdivision  1  of  the 
above  section. — Robinson  v.  Western  States 
Gas  *  Electric  Co..  184  Cal.  401.  194  Pac.  39. 


l#^      Avpearaace   of  mlBor— By   rsardlaa 

mA  IMems  is  an  irregularity  which  may  be 
raised  by  motion  for  new  trial  under  sub- 
division 1. — Kmeric  v.'Alvarado.  64  Cal.  529, 
C«0,    2    Pac.   418. 


CoaiatrsetloB— -Lsscnase  of  this  sub- 
»■  is  siifllelently  broad  to  Ineiude  any 

departure  by  court  from  due  and  orderly 
method  of  disposition  of  an  action  by  which 
sabstantial  rights  of  party  have  been  ma- 
terially affected  where  such  departure  is 
not  evidence  by  ruling  or  order  that  may  be 
made  subject  of  an  exception. — Qay  v.  Tor- 
145   Cal.  144.  149,  78  Pac.  640. 


IOC.  This  ground  for  new  trial  is  in- 
tended to  refer  to  matters  which  an  appel- 
lant can  not  fully  present  by  exception 
taken  dnring  progress  of  trial  and  which 
therefore  must  appear  by  aflldavit. — Woods 
I.    180  Cal.  200.  205.  62  Pac.  473. 


S« 


e  — -  Iseladca      aeirlcct      ladneed 
iprresgfsl    proesremest    of    other 
Piercy   v.   Piercy.    149   Cal,   168. 
507. 

'Without    readiniT 

In  a  proceeding  under  sec- 
tion CS2»  ante,  to  obtain  insertion  in  a  bill 
f^f  exceptions  to  be  used  on  appeal  from 
Judgment,  of  a  statement  going  to  show  that 
the  trial  Judge,  in  the  manner  of  signing 
fh^  findiners  of  fact  and  conclusions  of  law 
constituting  the  written  decision,  requiring 
lafT,  left  the  matter  of  the  contents  of 
aeh  findings  entirely  to  the  attorney  for 
the  prevailing  party,  and  signed  the  same 
irithout  reading,  such  act  of  the  trial  judge 
^woold  constitute  an  irregularity  In  the  pro- 
ingrs   ^'   t^^   court  under  subdivision  1 


of  the  above  section  entitling  the  party  to 
have  the  insertion  ordered,  such  party  being 
entitled  to  the  decisions  of  the  judge,  and 
not  of  the  attorney  for  the  plaintiff. — Wag- 
ner V.  Mienzer.  182  Cal.  608,  189  Pac.  435. 

100.  Inregnlarltles— In  Issalng  execution 
—Not  ground  for  new  trials — Under  the 
provisions  of  the  above  section  irregular- 
ities in  relation  to  the  issuance  of  an  exe- 
cution after  the  entry  of  judgment  do  not 
furnish  a  ground  for  a  new  trial,  such 
irregularities  not  being  specified  in  said  sec- 
tion.— Byron  Jackson  Iron  Works  Co.  v. 
Hoge,  —  Cal.  App.  — ,194  Pac.  45. 

110.  Same  -^  Of  presiding  Judge  ^  Con- 
trolling eonduet  of  cause* — Where  court 
was  not  called  upon  to  rule  or  make  an 
order  on  any  question  of  law,  but  judge 
interrupted  counsel  and  undertook  to  and 
did,  in  an  irregular  way,  control  conduct 
of  case  on  side  of  defendant  by  virtually 
threatening  to  prejudge  testimony  of  de- 
fendant as  witness,  it  Was  an  irregularity 
within  meaning  of  this  section. — Pratt  v. 
Pratt,   141   Cal.   247,   261,   74   Pac.   742. 

As  to  personal  misconduct  of  preiilding 
Judge,  see  par.  116,  this  note. 

111.  Same— Same— Ijangusge. of  in  ruling 
upon  evidence* — Where  such  language  em- 
bodied a  correct  statement  of  the  law,  and 
did  not  go  beyond  a  proper  interpretation 
to  be  given  the  contract  In  controversy,  it 
can  not  be  held  to  be  misconduct. — Blae- 
holder  v.  Guthrie,  17  Cal.  App.  297,  300,  119 
Pac.  524. 

112.  Motion  for  new  trial — Alleged  bias 
and  prejudice  of  trial  Judge — ^Failure  to  Hie 
eounter-aflldavit  of  Judge. — After  the  trial 
of  a  proceeding  to  determine  heirship  and 
judgment  thereon,  notice  of  intention  to 
move  for  a  new  trial,  among  other  things, 
on  the  ground  of  "Irregularities"  in  the 
proceedings  of  the  court  by  which  the  ap- 
pellants were  prevented  from  having  a  fair 
trial,  under  the  provisions  of  subdivision  1 
of  the  above  section,  and  before  that  mo- 
tion came  on  for  hearing,  the  appellants 
made  a  motion  on  ai&davits  to  prevent  the 
trial  judge  from  hearing  such  motion  on 
the  ground  of  alleged  bias  and  prejudice,  or 
which  later  motion  counter-affidavits  were 
filed,  including  one  by  the  judge  denying 
bias  and  prejudice,  upon  the  hearing  of 
which  said  later  motion  it  was  denied,  and 
ah  appeal  from  the  order  denying  transfer 
of  the  hearing  of  the  first  motion  was 
affirmed  by  the  supreme  court,  and  while 
the  motion  for  a  transfer  was  pending  the 
first  motion  for  new  trial  was  presented 
and  denied,  and  upon  that  motion  the  ap- 
pellants presented  in  support  of  the  judge 
of  "irregularities"  the  affidavits  which  had 
been  used  on  the  motion  fo^  a  transfer  on 
the  ground  of  the  bias  of  the  judge,  but 
the  counter-affidavit  of  the  judge  denying 
the  bias  was  not  again  offered  in  evidence, 
this  failure  to  offer  in  evidence  the  counter- 
affidavit  of  the  judge  will  not  require  a 
reversal  of  the  order  denying  a  new  trial. 
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— Estate  of  Friedman,  178  Cal.  27,  172  Pac. 
140,  following  Estate  of  Friedman,  171  Cal. 
431,    16S    Pac.    918. 

lis.  ObJ«etioiui  to  qaeatloBs  aaked  ^rlt- 
Hcsses  by  coart  can  not  be  urged  as  ground 
for  new  trial  as  irregularity  in  proceedings 
of  court. — Woods  v.  Jensen,  180  Cal.  200, 
206,    62    Pac.    473. 


114.  OmlssiOB  to  aerre  aiiicHdiB«Bt  of 
complaint  on  defendant  is  no  ground  for 
new  trial,  if  it  does  not  appear  that  any 
prejudice  or  injury  results  to  defendant. — 
Daly  V.  Ruddell,  137  Cal.  671,  676,  70  Pac. 
784. 

lis.  Order  rcclttas  that  cvldeBce  sItcb 
by    wltaeaa    was    tisaae    of    falsehoods,    so 

plain  and  palpable  as  to  be  indisputable, 
and  that  witness  had  been  suborned  to  tes- 
tify as  he  did  by  defendant,  and  admitting 
defendant  to  custody  of  sheriff,  will  not 
Justify  •  granting  new  trial. — Sheehan  v. 
Hammond,  t  Cal.  App.  371,  84  Pac.  340. 

116.  PcrsoBBi  mIscoBdoct  of  Jad^e  hav- 
ing under  advisement  case  tried  in  his 
court  of  such  nature  as  to  make  it  apparent 
that  substantial  right  has  been  materially 
affected  thereby,  constitutes  irregularity 
within  meaning  of  this  section.-^MSay  v. 
Torrance,    145   Cal.    144,   148,   78   Pac.   540. 

As  to  mtecoBdvct  of  presldlas  Jadgc,  see 

pars.  110,   111,  this  note. 

III.     MISCONDUCT   OF   JURY— -SUBDI- 
VISION   2. 

As  to  dla^valUlcatlOB  of  Jaror  as  sroand 
for  Bcw  trial,  see  notes  9  Am.  Dec.  31;  18 
L.  R.  A.  473;  39  L.  R.  A.   (N.  S.)  967. 

117.  At  view— ObservlBK  brakes  apon  ear. 

— Where  Jurors  upon  being  taken  to  view 
the  scene  of  an  accident  observe  brakes 
while  riding  upon  a  car,  the  brakes  being 
of  the  same  character  as  those  claimed  on 
the  trial  to  have  been  defective  and  to  have 
contributed  to  the  action  but  made  no  ex- 
amination thereof,  it  was  held  there  was 
no  such  misconduct  as  could  have  influenced 
the  verdict. — Kimick  v.  San  Jose-Los  Oatos 
Interurban  R.  Co.,  156  Cal.  379,  399,  104 
Pac.   986. 

118.  ^^Chaaee^— Resort  to  by  Jary— 
DeflnltloB  of  term. — "Chance"  may  be  de- 
fined to  be  hazard,  risk,  or  result  or  issue 
of  uncertain  and  unknown  conditions  or 
forces. — Dixon  v.  Pluns,  98  Cal.  384.  887,  86 
Am.  St.  Rep.  180,  20  L.  R.  A.  698,  33  Pac.  268. 

119.  Same— Average  verdict  arrived  at 
by  dividing  sum  of  amounts  which  each 
Juror  believed  proper  by  number  of  Jurors 
under  an  agreement  that  such  average  ver- 
dict should  be  verdict  of  Jury  without  fur- 
ther consultation,  is  chance  verdict  and 
should  be  set  aside. — Dixon  v.  Pluna,  3  Cal. 
Unrep.  735,  31  Pac.  931;  Dixon  v.  Pluns,  98 
Cal.  384.  385,  35  Am.  St.  Rep.  180,  20  L.  R.  A. 
698,  38  Pac.  268;  Welnburg  v.  Somps.  4  Cal. 
10.  33  Pac.  341,  342.  See  Turner  v.  Tuolumne 
County  W.  Co.,  25  Cal.  397,  402;  Boyce  v. 
California  S.  Co..  25  Cal.  460,  473.     See  also 


Schoolfleld  v.  Burton,  20  Colo.  139,  36  Pac. 
1103;  Pewee  Ditch  &  Imp.  Co.  v.  Adams,  1 
Colo.  App.  250,  28  Pac.  662;  St.  Martin  v.  Des- 
noyer,  1  Minn.  156,  611  Am.  Dec.  494;  Sawyer 
V.  Hannibal  St  St.  J.  R.  Co.,  37  Mo.  240,  90 
Am.  Dec.  382;  Goodman  v.  Cody,  1  Wash. 
829,  34  Am.  Rep.  808. 

See  notes  86  Am.  Dec.  269,  90  Am.  Dec. 
890,  84  Am.  Rep.  808. 

lao.  Samc^Same— No  asreemeat  to  be 
booad  by  verdict  so  arrived  at,  the  rule 
seems  to  be  different,  for  it  has  been  held 
that  where  the  Jurors  agree  each  to  specify 
a  sum  as  due  the  plaintiff,  and  when  each 
has  done  so,  add  together  the  sums  thus 
specified,  divide  it  by  twelve,  and  determine 
upon  the  quotient  as  their  verdict,  the  ver- 
dict will  be  allowed  to  stand. — See  Wilson 
V.  Berryman,  6  Cal.  44,  63  Am.  Dec.  78; 
Village  of  Ponca  v.  Crawford,  23  Neb.  662, 
8  Am.  St.  Rep.  144,  37  N.  W.  609. 

See,  also,  par.  181,  this  note. 

121.  Same^Same— W^herc  average  waa 
Hot  to  control  mteda  of  Jary,  nor  to  fore- 
stall their  ultimate  conclusion,  but  was 
merely  basis  from  which  to  work  In  their 
effort  to  reach  verdict,  verdict  was  not 
chance  verdict.  —  Hunt  v.  Elliott,  77  Cal. 
688,  590,  20  Pac.  132;  McDonnell  v.  Pesca- 
dero  S.  Co.,  120  Cal.  476,  479,  52  Pac.  725. 
See  Turner  v.  Tuolumne  County  W.  Co..  25 
Cal.  397,  402;  Boyce  v.  California  S.  Co..  25 
Cal.  460,  473. 

See  par.  120,  this  note. 

122.  Same — Drawlas  lots. — Where  assent 
to  verdict  for  sum  of  fifteen  hundred  dol- 
lars, instead  of  one  thousand  dollars,  was 
secured  by  drawing  lots,  verdict  should 
have  been  set  aside. — Levy  v.  Brannan,  39 
Cal.    485,    489. 

123.  Same-^Goesslns  heads  or  talis  of 
cola  by  Juror  to  determine  verdict  renders 
it  chance  verdict,  which  will  be  set  aside. 
— Donner  v.  Palmer,  23  Cal.  40,  48. 

124.  Conduct  of  Jaroro— Im  coBvcrsiac 
with  parties  to  actloa  and  drinking  and 
carousing  with  one  of  parties  Is  such  mis- 
conduct as  entitles  losing  party  to  new 
trial,  notwithstanding  counter-afl!l davits  go- 
ing to  show  that  same  conduct  was  in- 
dulged in  by  both  parties  to  litigation,  and 
that  verdict  was  uninfluenced  by  miscon- 
duct complained  of,  Justified  granting  new 
trial.— Wright  v.  Eastlick,  126  Cal.  517.  58 
Pac.   87. 

As  to  mlscoadiict  of  Jurors  as  sroond  Cor 
new  trial,  see  notes  1  Am.  Dec.  37;  9  Am. 
Dec.  764;  16  Am.  Dec.  454:  35  Am.  Dec. 
254;  35  Am.  Dec.  91;  48  Am.  Rep.  847. 

125.  Excessive   damaares  —  Dlstlngnlahed. 

— Granting  new  trial  for  misconduct  of 
Jury  such  as  may  be  shown  by  affidavit,  is 
something  wholly  different  and  apart  from 
right  which  statute  gives  to  grant  such  re- 
lief on  ground  of  excessive  damages;  for- 
mer contemplates  some  overt  act  of  im- 
propriety, such  as  receiving  evidence  out  of 
court,  reaching  verdict   by  chance,  and   the 
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like,  'wblle  excessive  verdict  implies  ho 
misconduct  of  Jnry  necessarily,  but  simply 
tbat  result  has  been  Induced  throusb  ex- 
cited feelings  or  prejudice  of  which  jury 
msy  not  perhaps  have  been  aware. — Harri- 
son V.  Sutter  St.  R.  Co.,  116  Cal.  166,  162, 
47     J»ac.     1019. 


tas.  Mere  separatlOH  of  Jaron  is  not 
sufllcfent  to  set  aside  verdict;  It  must  ap- 
pesr  in  addition  thereto  that  some  preju- 
dice to  movinfiT  party  has  occurred. — Bstate 
of  MeKenna,  148  Cal.  680,  689.  77  Pac  461. 

Jkm   tm   m*oot  ef  mlseorndset  of  Jorors,  see 
127-180,   this  note. 

psrstloH  of  Jsrom  sa  srossds  for 

see  note  4S  Am.  Dec.  76;  81  Am. 


»f  ef  miacoHdoet  ef  Jsry^-Afl- 
t£  Jvvors* — Jurors  can  not  be  held  to 
deny  tlie  prejudicial  influence  on  their  minds 
of  Icno-wled^e  acquired  by  misconduct.  Affl- 
ds^tfl  of  jurors  may  be  used  to  disprove 
or  explain  the  alleged  misconduct  but  can 
not  admit  the  misconduct  to  be  used  to 
sl30'ir  tliat  the  verdict  was  not  influenced 
thereby. — Kimlck  v.  San  Jose-Los  Gatos  In- 
terorl>an  R.  Co^  166  Cal.  879,  397,  104  Pac. 
t««. 

128.  Juror  is  not  permitted  to  Impeach 
the  verdict  except  upon  the  single  ground 
that  the  verdict  was  the  result  of  a  resort 
to  ihe  determination  of  chance. — ^Kimlck  v. 
San  JTose-I^s  Gatos  Interurban  R.  Co..  166 
Cal-   379,  397,  104  Pac.  986. 

12St.  Saaie  —  Afldavits  of  otiierB  thss 
jaaoaa  detailing  conversation  with  jurors 
after  the  verdict  and  showing  statements 
made  by  the  jurors  in  such  conversations 
tending  to  impeach  their  verdict  are  inad- 
missfhle  for,  althougrh  not  in  any  terms 
^jll<la.vits  by  jurors  impeaching  their  own 
▼erdict.  they  are  aflldavlts  or  admissions  by 
inrors  to  the  same  effect. — Kimlck  v.  San 
jo«e-I>08  Oatos  Interurban  R.  Co.,  166  Cal. 
379.    397.    104   Pac.   986. 

isau  Sajse— UslMs  masBifylnir  Slaas  in 
wnm-Ulng  an  investigation  and  comparison  of 
the  handwriting^,  of  a  memorandum  book 
offered  in  evidence,  and  made  an  exhibit, 
by  the  Jury  after  retiring:,  was  held  not 
to  he  misconduct  justifying  a  new  trial, 
eren  though  the  slass  was  not  shown  to 
^3,-^e  heen  employed  In  the  court  room  in 
the  examination  of  the  exhibit. — Estate  of 
156   Cal.   499,   101   Pac.    798. 

miseosdact  -«  Falraess     of 
_  __  reeted.  —  Misconduct    of    jury 

vhich  vras  of  such  trifling:  nature  that  it 
could  not  in  nature  of  thingrs  have  been 
preittdlcial  to  movingr  party  is  not  suffi- 
cient to  Justify  firranting  of  new  trial. — 
Siemsen  ▼.  Oakland  S.  L.  &  H.  K  R.,  134 
Cal.     494,     498.    66    Pac.    672. 

132.  Wliere  misconduct  of  jurors  is  of 
04^  trlflins'  a  nature  that  the  fairness  of 
the  trial  could  have  been  in ,  no  way  af- 
fected or  the  moving:  party  prejudiced  there- 
by   the    Judgment    will    not  be    reversed. — 


Kimlck  V.  San  Jose-Los  Gatos  Interurban  R. 
Co..  166  Cal.  379,  399,  104  Pac.  986. 

13S.  Verdlet— Impesehmest  of. — Affidavit 
of  jurors  Is  not  admissible  except  on 
g:rounds  specified  in  this  section. — People  v. 
Azoff,  106  Cal.  632,  636.  89  Pac.  69;  People 
V.  Flndley,  132  Cal.  301.  308,  64  Pac.  472; 
Saltzman  v.  Sunset  T.  &  T.  Co.,  126  Cal.  601, 
604,  68  Pac.  169.  See  Turner  v.  Tuolumne 
County  W.  Co.,  26  Cal.  397,  402. 

134.  It  makes  no  difference  that  affidavit 
is  made  by  juror  who  did  not  agree  with 
verdict. — Saltzman  v.  Sunset  T.  &  T.  Co., 
125   Cal.    501,    604,    68   Pac.    169. 

As  to   impeaelftnieBt  of  verdict  by  JerorM, 

see  notes  63  Am.  Dec.  102;  6  L.  R.  A.  623, 
11  L.  R.  A.  706. 

As  to  atatements  and  afldavlta  of  Jarora 
to  Impeacli  their  verdict,  see  notes  12  Am. 
Dec.  143;  34  Am.  Dec.  617. 

18S.     Sane  — Average     verdict     may     be 

shown  to  be  chance  verdict  by  affidavit  of 
juror. — Welnburg:  v.  Somps,  4  Cal.  Unrep. 
10,  33  Pac.  341,  342.  See  Dixon  v.  Pluns,  98 
Cal.  384.  385,  35  Am.  St.  Rep.  180,  20  L.  R.  A. 
698,   33   Pac.   268. 

See  pars.   119-121,  this  note. 

ISO,  Same-^Miscondsct  by  readiss  aewa- 
paper  reports  at  trial  can  not  be  shown  by 
affidavit  of  juror. — People  v.  Azoff.  106  Cal. 
632,  636,  39  Pac.  69. 

1S7.  Same— Verdict  not  baaed  on  evi- 
dence.— Juror  can  not  impeach  his  verdict 
on  8:round  that  principal  grounds  of  ver- 
dict were  matters  which  were  stated  in 
argument  of  counsel,  and  as  to  which  there 
was  no  evidence — there  beinsr  only  one  way 
In  which  verdict  may  be  assailed  by  affi- 
davit of  juror. — Fredericks  v.  Judah,  73 
Cal.  604,  607.  16  Pac.  306.  See  Polhemus 
V.  Heiman,  60  Cal.  438. 

138.  Same— Same^Afldavit  of  third  per- 
aon  ahowins  admlaslon  made  by  Jaror  which 
would  tend  to  Impeach  verdict  can  not  im- 
peach verdict,  and  rule  is  no  different 
whether  misconduct  of  juror  is  before  retir- 
Ing  or  durinsT  retirement.— ^Slemsen  v.  Oak- 
land S.  L.  &  H.  B.  R.,  134  Cal.  494,  498,  66 
Pac.  672.  See  People  v.  Ritchie,  12  Utah  180, 
42   Pac.   209. 

189.  Same— Same— Hearsay  statements  of 
Juror   reirardini:    aaeh    mlaeondvct    can    not 

Impeach  verdict. — People  v.  Flndley,  132 
Cal.  301,   308,   64   Pac.   472. 

140.  Same— Same— Snfleiency     of     proof. 

— While  affidavit  of  juror  that  verdict  was 
obtained  by  chance,  and  that  he  was  in- 
duced to  consent  to  it  by  reason  of  that 
fact,  must  be  taken  as  true  as  far  as  con- 
duct was  concerned  in  consenting:  to  ver- 
dict, yet  where  court  finds  that  verdict 
was  not  chance  verdict  such  affidavit  alone 
is  not  ground  for  setting  verdict  aside. — 
Dixon  v.  Pluns,  101  Cal.  611,  612,  36  Pac. 
1030. 

141.  Where  affidavit  of  4uror  as  to  ob- 
taining:  an    average    verdict    was    overcome 
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favor  upon  motions  for  new  trials  based 
on  the  ground  of  newly  discovered  evidence, 
and  such  motions  should  not  be  grranted 
by  trial  courts  unless  the  new  evidence  is 
such  as  to  make  it  reasonably  probable 
that  it  would  change  the  result  upon  an- 
other trial. — Estate  of  Emerson.  170  Cal. 
81.    148    Pac.    623. 

166.  A  new  trial  should  be  grranted  on 
the  ground  of  newly  discovered  evidence 
only  where  such  evidence  is  of  a  character 
as  to  render  a  different  result  probable, 
and  the  question  as  to  the  effect  upon  the 
case  of  such  evidence  is.  from  its  nature, 
peculiarly  one  that  is  addressed  to  the  dis- 
cretion of  the  trial  court. — People  v.  Ox- 
nam,  170  Cal.  211,  149  Pac.  166. 

167.  A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is 
properly  denied  where,  in  the  opinion  of 
the  trial  court,  it  is  not  probable  that  the 
additional  evidence  would  have  produced  a 
different  result.  —  Atkinson  v.  Western 
Devel.  Syndicate,  170  Cal.  511.  150  Pac.  S63. 

168.  Motions  for  a  new  trial,  based  upon 
the  ground  of  newly  discovered  evidence, 
are  not  favorably  regarded  by  courts,  and 
appellate  tribunals  do  not  disturb  the  action 
of  a  trial  court  in  refusing  to  grant  such 
a  motion,  except  where  it  clearly  appears 
that  there  has  been  an  abuse  of  discretion. 
— Fresno  Estate  Co.  v.  Fiske,  172  Cal.  68S, 
167  Pac.   1127. 

169.  In  order  to  warrant  the  granting  of 
a  new  trial  on  the  ground  of  newly  discov- 
ered evidence,  it  must  satisfactorily  ap- 
pear, among  other  things,  that  reasonable 
diligence  was  used  to  discover  and  produce 
the  evidence  on  the  former  trial,  that  the 
newly  discovered  evidence  Is  not  merely 
cumulative,  and  that  it  may  be  reasonably 
inferred  that  the  result  of  the  trial  would 
have  been  different  if  the  newly  discovered 
evidence  had  been  there  presented. — Cahlll 
V.  Stone  Co.,  167  Cal.  126,  138  Pac.  712. 

170.  In  a  prosecution  for  rape,  a  motion 
for  a  new  trial  was  made  on  the  grounds 
of  newly  discovered  evidence  to  the  effect 
that  the  complaining  witness  was  over  the 
age  of  consent  at  the  time  the  offense  was 
committed.  It  was  held  that  this  evidence 
\%a8  immaterial  where  presumably  the  ver- 
dict of  the  Jury  was  founded,  in  part  at 
least,  upon  evidence  that  the  assault  was 
committed  with  force  and  violence  and 
against  the  will  of  the  prosecutrix. — People 
V.  Maruyama,  19  Cal.  App.  290,  126  Pac. 
924. 

171.  A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is 
properly  denied  where  in  the  opinion  of 
the  trial  court  it  is  not  probable  that  the 
additional  evidence  would  have  produced 
a  different  result. — ^Montgomery  A,  Mullen 
Lumber  Co.  v.  Ocean  Park  Scenic  R.  Co., 
32  Cal.  App.  32,  161  Pac.  1171. 

172.  CamvIatlTe    evidence— -In    general. — 

Cumulative  evidence  merely  is  not  sufficient 


to  Justify  granting  new  trial  on  ground 
of  newly  discovered  evidence. — Christensen 
V.  McBrlde,  4  Cal.  Unrep.  642,  36  Pac.  398; 
Shafer  v.  Willis.  124  Cal.  36,  41,  66  Pac.  635: 
Galvln  V.  Palmer,  118  Cal.  46.  66,  45  Pac. 
172;  Niosi  V.  Empire  Steam  LAundry,  117 
Cal.  267,  261,  49  Pac.  186;  Kuhlman  v.  Burns. 
117  Cal.  469,  472,  49  Pac.  686;  Chalmers  v. 
Sheehy,  132  Cal.  459,  462,  84  Am.  St.  Rep. 
62,  64  Pac.  709;  Wood  v.  Moulton,  146  Cal. 
817,  80  Pac.  92,  94;  Patterson  v.  San  Fran- 
cisco &  S.  M.  E.  R.  Co.,  147  Cal.  178,  81  Pac. 
631,  634;  Estate  of  Walker,  148  Cal.  162,  82 
Pac.    770. 

173.  Cumulative  evidence,  not  so  conclu- 
sive in  its  character  as  to  raise  reasonable 
presumption  that  it  would  change  result, 
renders  motion  for  new  trial  on  ground  of 
newly  discovered  evidence  not  abuse  of  dis- 
cretion.— O'Rourke  v.  Vennekohl,  104  Cal. 
254.  266.  37  Pac.  930;  Shafer  v.  Willis,  124 
Cal.  36,  41,  56  Pac.  636.  See  Kuhlman  v. 
Burns,  117  Cal.  469,  472.  49  Pac.  686. 

174.  And  hence  where  new  evidence  was 
that  of  but  one  witness,  who,  like  several 
other  witnesses  at  trial,  witnessed  accident, 
what  probable  result  of  evidence  would  be 
was  question  for  lower  court,  and  its  dis- 
cretion will  not  be  disturbed  on  appeal. — 
O'Rourke  v.  Vennekohl,  104  Cal.  264.  266. 
37   Pac.   930. 

176.  Where  newly  discovered  evidence 
merely  went  to  show  which  of  two  de- 
fendants was  guilty  of  grreater  negligence, 
and  did  not  tend  to  show  that  moving  party 
was  not  guilty  of  negligence,  which  had 
been  clearly  shown  at  trial,  new  trial  was 
properly  refused,  for  while  such  evidence 
was  not  purely  cumulative  it  was  not  likely 
to  render  different  result  on  new  trial 
probable. — Howland  v.  Oakland  C.  S,  R. 
Co.,  110  Cal.  613,  617,  42  Pac.  983. 

176.  It  was  not  an  abuse  of  discretion  for 
the  trial  court  to  refuse  the  defendant  a 
new  trial  of  such  action  on  the  grround  of 
newly  discovered  evidence  to  the  effect  that 
by  a  series  of  experiments  it  was  prov- 
able that  complaints  of  the  nuisance  pro- 
duced by  the  fumes  of  the  smelter  were 
made  by  residents  of  the  district  alleged 
to  be  affected  thereby,  on  days  when  It  was 
not  in  operation,  and  that  the  disagreeable 
odors  complained  of  were  traceable  to  other 
sources,  if  such  facts  were  all  such  as 
might  have  been  produced  by  due  diligence 
before  the  trial,  and  were  merely  cumula- 
tive of  similar  evidence  offered  at  the 
trial. — People  v.  Selby  Smelting  A  Lead  Co., 
163  Cal.  84,   124   Pac.  692,   1136. 

177.  Undoubtedly,  affidavits  presenting 
evidence  of  a  cumulative  character  may.  and 
often  do,  cause  a  trial  Judge  to  grant  a 
motion  for  a  new  trial,  but  whether  such 
motion  receives  favorable  or  adverse  rul- 
ing, the  whole  matter  is  addressed  to  the 
Judge, '  whose  discretion  will  not  be  inter- 
fered with  on  appeal  except  in  cases  of 
manifest  abuse. — People  v.  Selby  Smelting 
&  Lead  Co.,  163  Cal.  84,  124  Pac.  692,  1135. 
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178.  "Wbere  the  newly  discovered  evi- 
dence offered  in  a  motion  for  a  new  trial 
is  merely  cumulative,  and  not  sufflcient  in 
itself,  even  If  uncontradicted,  to  Justify  an 
scquittAl  of  the  defendant  in  the  face  of 
t.he  other  evidence  offered,  the  motion  for 
ne'ir  trial  should  be  denied. — People  v. 
Maruyama,  19  Cal.  App.  290,  126  Pac.  924. 

179.  'Wbile  it  is  true  grenerally  that 
newly  discovered  evidence  which  Is  merely 
cumulative  in  effect  will  not  suffice  to  sup- 
port a  motion  for  a  new  trial,  nevertheless 
ir  sucti  evidence,  notwithstanding  Its  cumu- 
lative cliaracter,  possesses  sufficient  proba- 
tive force  to  render  probable  a  different 
result  upon  a  retrial  of  the  case,  it  will 
ti:ien  'warrant  and  require  an  order  srrant- 
ins  a  new  trial. — Meinbers  v.  Jordan,  29 
Cal.    A.pp.    760,  167  Pac.  1005. 

ISO.  Tlie  fact  that  newly  discovered  evi- 
dence is  naerely  cumulative  does  not  pre- 
clude ttie  errantins  of  a  new  trial  thereon. 
Tlie  Question  before  the  trial  court,  even 
w^here  the  newly  discovered  evidence  is 
simply  cumulative,  is  whether,  if  such  evi- 
dence had  been  presented  on  the  trial  of 
the  cause,  it  would  probably  have  produced 
a  different  result.  The  determination  of 
tl&at  question  is  addressed  wholly  to  the 
discretion  of  the  trial  court,  and  as  a  gen- 
eral proposition,  whether  its  ruling  is  fa- 
vorable or  unfavorable,  that  discretion  will 
cot  be  reviewed  except  for  manifest  abuse. 
— CsLbUl  V.  Stone  Co..  167  Cal.  126,  138  Pac. 
712- 


laeh  aa  renders  dillcrest  re- 
•r  probable  Justifies  grrantins 
new  tr*ial. — Oberlander  v.  Plxen  &  Co.,  129 
Cal  6»0,  691,  62  Pac.  264.  -See  Levitsky  v. 
Johnson,  8&  Cal.  41;  Von  Qlahn  v.  Brennan, 
SI  Ca.1.    261,  264,  22  Pac.  696. 


Demial  of  new  trial->->Brot  abase  of 
when. — Where  the  allefired  newly 
discovered  evidence,  if  presented,  would  be 
in  contravention  of  the  provisions  of  subdi- 
vision 4  of  section  1881.  post,  the  refusal 
of  the  motion  will  not  be  disturbed  on  ap- 
peal.— Estate  of  Dolbeer.  163  Cal.  663,  96 
Pac    2€€. 

1S3.  Wbere  the  witness  who  was  an  offi- 
cer of  appellant,  was  present  durlngr  most 
of  the  trial,  it  is  fair  to  assume  that  he 
bad  full  Itnowledfire  of  the  importance  of 
hi*  testimony  and  his  relations  with  appel- 
lant 'irere  such  as  to  require  him  to  act 
promptly,  if  he  desired  to  contradict  plain- 
tiffs statement.  It  was,  therefore,  not  error 
to  refuse  to  srrant  a  new  trial  on  the  irround 
of  nearly  discovered  evidence. — Hawley  v. 
I>c»s  Anceles  Creamery  Co.,  16  Cal.  App.  64, 
11€    Pac    84. 

184.  The  refusal  to  ffrant  a  new  trial  on 
tJi4»  ground  of  newly  discovered  evidence  is 
not  erroneous,  where  it  is  not  sufficiently 
sho-nrn  that  the  testimony  could  not  have 
vith  reasonable  diHsrence  been  procured 
at  the  trial,  and  that  it  was  in  its  nature 
cvmnlatlve. — ^People  v.  Davis,  26  Cal.  App. 
€47.    147    Pac,    1185. 


185.  It  is  not  an  abuse  of  discretion  to 
refuse  to  errant  the  defendant's  motion  for 
a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  consistinsr  of  a  statement 
made  by  the  prosecutrix  to  the  district  at- 
torney about  a  month  before  the  cp.se  was 
tried,  where  it  appears  that  such  statement 
came  into  the  hands  of  the  defendant's 
counsel  after  the  prosecution  had  rested  its 
case  and  before  the  close  of  the  evidence. 
—People  V.  Kilfoil,  27  Cal.  App.  29,  148 
Pac.  812. 

18S.  Dillcrent  result  probable— In  gen- 
eral*— Provision  that  newly  discovered  evi- 
dence should  be  of  character  materially  af- 
fectinsT  substantial  rights  of  party,  seems 
to  imply  that  newly  discovered  evidence 
should  be  of  such  character  as  to  render 
different  result  probable  on  new  trial,  and 
such  is  established  rule  of  court. — Ober- 
lander V.  Fixen,  129  Cal.  690,  691,  62  Pac. 
264. 
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187.  Same— Deteradnatlon  whether  new- 
ly discovered  evIdeBce  weald  probably  af- 
fect result  of  new  trial  is  within  discretion 
of  trial  Judsre,  and  will  not  be  interfered 
with  on  appeal. — Oberlander  v.  Fixen,  129 
Cal.    690,    692,   62   Pac.    264. 

188.  Diseretion  of  trial  court— In  general. 

— ^Newly  discovered  evidence  after  defeat 
is  looked  upon  with  suspicion  and  appel- 
late court  is  always  reluctant  to  interfere 
with  rullngr  of  trial  court,  and  will  not  do 
so  unless  there  has  been  clear  abuse  of 
discretion. — O'Rourke  v.  Vennekohl,  104 
Cal.  264,  266,  87  Pac.  980;  Heintz  v.  Cooper. 
104  Cal.  668,  669,  88  Pac.  511;  Tibbet  v.  Sue, 
126  Cal.  644,  648,  68  Pac.  160.  See  Harral- 
son  V.  Barrett,  99  Cal.  607.  84  Pac.  842. 

189.  The  trial  court  may  in  its  sound 
discretion  refuse  a  new  trial  upon  the 
ground  of  newly  discovered  evidence,  where 
the  same  is  merey  cumulative,  or  where  it 
tends  merely  to  impair  the  credibility  of . 
the  evidence  of  the  prevaillngr  party. — Bs-  ' 
tate  of  Walden,  Morio  v.  Latimer,  166  Cal. 
446,  137  Pac.  86. 

190.  While  it  is  essential  that  such  re- 
quirements shall  be  met  by  the  party  seek- 
ing a  new  trial  on  the  grround  of  newly 
discovered  evidence,  still  whether  he  has 
sufficiently  done  so  is  a  matter  committed 
for  determination  to  the  sound  discretion 
of  the  trial  court;  and  it  is  only  where 
such  a  showing  Is  entirely  lacking  that  It 
can  be  said  by  an  appellate  court,  as  a 
matter  of  law,  that  such  discretion  was 
abused  In  grantins  the  motion. — Cahill  v. 
Stone  Co.,  167  Cal.  126,  138  Pac.  712. 

191.  Where  in  a  personal  injury  case  a 
demurrer  to  the  complaint  was  sustained, 
but  on  appeal  the  Judfirment  was  reversed 
and  the  case  Is  then  set  for  trial  seven 
years  after  the  accident  which  caused  the 
injuries,  and  the  defendant  in  the  mean- 
time, on  the  assurance  of  its  attorneys  that 
the  Judsrment  would  be  affirmed  by  the  ap- 
pellate court,  made  no  attempt  to  preserve 
evidence  but  destroyed  its  recoids  sbowini^ 
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the  names  of  its  employees  at  the  time  and 
place  of  the  accident,  so  that  upon  the  trial 
It  was  able  to  ascertain  only  two  of  such 
employees,  but  later  It  learns  of  other  em- 
ployees who  can  give  material  testimony, 
the  trial  court  is  Justified  in  srrantlngr  a 
new  trial. — Cahill  v.  Stone  Co.,  167  Cal. 
126,    138    Pac.    712. 

192.  It  Is  not  an  abuse  of  discretion  to 
deny  a  motion  for  a  new  trial,  made  upon 
the  ground  of  newly  discovered  evidence  In 
a  proceeding  to  admit  to  probate  a  de- 
stroyed will,  where  the  new  evidence  con- 
sists of  the  testimony  of  a  niece  of  the 
deceased  who  deposes  that  the  deceased 
exhibited  the  instrument  to  her  shortly  be- 
fore his  death  and  that  she  read  it,  and  in 
rebuttal  thereto  it  Is  shown  that  the  wit- 
ness wrote  a  letter  to  the  petitioner  for 
the  probate  of  the  will  shortly  after  the 
d6ath  of  the  aliened  testator  inquirlnsr  if 
he  "had  found  anything"  as  to  the  matters 
of  the  deceased,  but  making  no  reference 
as  to  having  seen  or  read  a  will. — Estate  of 
Emerson,  170  Cal.  81,  148  Pac.  523. 

193.  Granting  or  refusing  of  a  new  trial 
on  ground  of  newly  discovered  evidence  is 
so  far  within  the  discretion  of  the  trial 
court  that  its  determination  will  not  be 
interfered  with  unless  there  is  a  clear  abuse 
of  discretion,  and  the  determination  of  the 
effect  of  newly  discovered  evidence  which 
is  cumulative  is  peculiarly  within  the 
province  of  the  trial  court. — Smith  v.  Hyer, 
11  Cal.  App.  597,  699,  106  Pao.  787. 

194.  A  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence  is  ad- 
dressed to  the  discretion  of  the  trial  court, 
and  where  abuse  of  discretion  does  not  af- 
firmatively appear  an  order  denying  the 
motion  will  be  sustained. — ^Unlon  Lumber 
Co.  V.  Webster,  16  Cal.  App.  166,  113  Pac.  891. 

195.  Where  affidavits  for  a  new  trial  are 
directed  to  a  probative  fact  not  conclusive 
upon  the  merits  of  the  case,  it  is  within 
the  discretion  of  the  trial  court  to  deter- 
mine whether  the  facts  therein  stated  are 
sufficient  to  warrant  the  granting  of  a  new 
trial. — Crofford  v.  Crofford,  29  Cal.  App. 
662,  167  Pac.  661. 

196.  Applications  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  are 
addressed  to  the  discretion  of  the  court 
below,  and  the  presumption  is  that  the  dis- 
cretion was  properly  exercised,  where  affi- 
davits In  the  record  are  conflicting. — Peo- 
ple V.  Kawasaki,  23  Cal.  App.  92,  137  Pac. 
287. 

197.  It  is  not  an  abuse  of  discretion  to 
refuse  to  grant  the  defendant's  motion  for 
a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  consisting  of  a  statement 
made  by  the  prosecutrix  to  the  district  at- 
torney about  a  month  before  the  case  was 
tried,  where  it  appears  that  such  statement 
came  into  the  hands  of  the  defendant's 
counsel  after  the  prosecution  had  rested  its 
^ase  4uid  before  the  .close  of  the  evidence. 


— ^People 
Pac.  812. 


▼.    Kilfoll,    27    Oal.    App.    29,    148 


108.  Same-i-W^liere  every  material  fact  la 
eoatradleted  by  eoimter-affl davit,  discretion 
of  court  in  refusing  new  trail  will  not  be 
interfered  with  on  appeal. — Shafer  v.  Willis, 
124  Cat.  36,  40,  66  Pac.  636.  See  Doyle  v. 
Sturla,  88  Cal,  466;  Murke  v.  Gelzhaeuser, 
60  Cal.  631:  People  v.  Masa.  93  Cal.  580,  29 
Pac.    116. 


189.     Dae     diligence— -Must     be 

Diligence  is  relative  term  incapable  of  ex- 
act definition,  and  what  should  amount  to 
due  diligence  under  one  state  of  facte 
would  fall  absolutely  short  of  it  under 
another  and  different  state  of  facts,  and 
ruling  of  lower  court  as  to  whether  dili- 
gence has  been  used  in  particular  instance 
will  not  be  disturbed  where  it  has  any 
substance  whatever  on  which  to  rest. — 
Helntz  V.  Cooper,  104  Cal.  668,  669,  38  Pac. 
611. 

Aa  to  lack  of  dlllscacc  la  procarlnir  new 
evidence,  see  pars.   216-222,   this  note. 

200.  A  party  Is  not  entitled  to  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence if  he  had  information  which  would 
have  enabled  him  to  obtain  the  evidence 
before  trial,  and  had  full  Information  rela- 
tive to  the  evidence  before  the  trial  closed, 
and  yet  did  not  apply  for  a  continuance  to 
enable  him  to  obtain  the  evidence. — Cham- 
pagne V.  Hamburger,  169  Cal.  500,  147  Pac. 
954. 

201.  The  court  is  not  required  to  grant 
a  new  trial  upon  the  grround  of  newly  dis- 
covered evidence  although  of  such  a  char- 
acter as  to  raise  a  strong  presumption  that 
if  it  had  been  produced  at  the  trial  it  may 
have  or  probably  would  have  altered  the 
decision  unless  the  evidence  could  not  have 
been  discovered  and  produced  by  the  mov- 
ing party  at  the  trial  by  the  exercise  of 
reasonable  diligence.  Due  diligence  must 
be  shown  and  the  action  of  the  trial  court 
will  not  be  reversed  except  upon  a  clear 
showing  of  an  abuse  In  the  ruling. — Rock- 
well v.  Italian -Swiss  Colony,  10  Cal.  App. 
633,  636,  103  Pac.  162. 

202.  Want  of  diligence  held  to  be  fatal 
to  the  motion. — Foley  v.  Northern  Cali- 
fornia Power  Co.,  14  Cal.  App.  409,  112  Pac 
467. 

203.  Want  of  a  showing  of  diligence  ia 
fatal  to  such  a  motion. — Brandt  v.  Krogh, 
14  Cal.  App.  59,  111  Pac.  275. 

204.  On  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the 
motion  should  be  denied  where  there  is  no 
showing  made  that  with  reasonable  dili- 
gence or  any  diligence  the  testimony  con- 
tained in  the  affidavit  could  not  have  been 
produced  at  the  trial. — People  v.  Maruyama, 
19  Cal.  App.  290,  126  Pac  924. 

205.  An  order  denying  a  motion  for  a 
new  trial  on  the  ground  of  newly  discov- 
ered evidence  is  rightfully  refused,  not- 
withstanding the  assertion  in  the  affidavit 
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of  the  existence  of  such  evidence  is  not  con^ 
tra<licte<]»  "wliere  the  affidavit  contains  no 
showing  of  due  diligence. — Foster  v.  Na- 
tional Ico  Cream  Co.,  29  Cal.  App.  4S4,  166 
Pac    985. 

20€.  In  support  of  Its  motion  for  a  new 
trial  upon  tbe  ground  of  newly  discovered 
evidence.  It  is  incumbent  upon  the  movingr 
party  to  show  the  dilisrence  employed  by  it 
tn  prep&rin^  for  the  first  trial,  how  the 
alleged  new  evidence  was  discovered  and 
why  it  'WTBJB  not  discovered  before  the  first 
trial,  and  such  other  facts  as  will  make  it 
clear  to  tlie  court  below  that  the  failure  to 
produce  the  alleged  newly  discovered  evi- 
dence, and  present  it  at  the  first  trial  of 
the  case,  was  not  attributable  to  the  fault 
*»r  want  of  diligence  of  such  party. — ^Foster 
V.  National  Ice  Cream  Co.,  29  Cal.  App.  484, 
U€   Pac.    985. 


lie  DetermiMation  whether  eTl- 
^vlth  reasonable  dlllsenee  have 
dlaeovered  and  produced  at  trial  is 
question  on  which  judgment  of  trial  court 
is  conclusive  unless  its  discretion  Is  abused. 
— Oberlander  v.  Fixen,  129  Cal.  690,  692,  62 
Pac.    «54. 


Same— When   cvldeaee   was   in   pos« 
»■    off    naovlas   party   while  eaose   was 

mm*  and  he  did  not  see  fit  to  avail 
himself  of  it,  new  trial  on  ground  was 
properly  denied. — County  of  Sonoma  v. 
St  of  en,    125   Cal.   32,   40,  67   Pac.   681. 

209.  "Where  on  motion  for  new  trial  on 
ground  of  newly  discovered  evidence  it  ap- 
peared tbat  defendant  must  have  known  of 
existence  of  evidence  at  time  plaintiff  tes- 
tified before  noon  of  one  day,  and  witnesses 
lived  in  city,  but  defendant  made  no  effort 
to  procure  them  but  sent  employee  to  try  to 
Cnd  one  of  witnesses,  and  such  employee 
found  wliere  such  witness  lived  and  learned 
that  lie  "was  absent  on  business,  and  no 
subpoenas  were  issued  or  other  attempts 
made  to  procure  their  attendance,  reason- 
able dill^Tonce  to  procure  such  witnesses  was 
BOt  sliown. — Welnburg  v.  Somps,  4  Cal. 
Unrep.  10.  8S  Pac.  341,  342. 

210.  "Wliere  In  action  to  recover  property 
ft  appeared  that  plalntifC  knew  that  prop- 
erty 'sras  purchased  from  manager  of  com- 
pany, and  in  answer  defendants  set  '  up 
their  claina  to  such  property,  failure  of 
plaintiff  to  produce  such  manager's  wit- 
ness, shews  absence  of  diligence  and  his 
evidence  'vrould  not  be  newly  discovered 
«Yf4Sence,  especially  as  case  was  continued 
in  order  tbat  he  might  return  and  testify 
at    trial    tbat    no    subpoena    was    Issued    for 

tAm, ^Butler  v.  Estrella  R.  V.  Co.,  124  Cal. 

23»,  243,  S6  Pac.  1040. 

SAl*  IMsty  ef  party— Before  decialoa  rea- 
^rrd  f*  --«^— ^ — Where  subsequent  to 
the  decision  ot  the  case  and  before  any  de- 
cision is  rendered  the  losing  party  discovers 
sew  or  further  evidence  he  should  move  to 
set  aside  the  submission  and  reopen  the 
for  the  hearing  of  further  testimony 
not  wait  nntil  after  decision  to  present 


the  new  evidence  on  motion  for  a  new  trial. 
— Rockwell  V.  Italian-Swiss  Colony,  10  Cal. 
App.    633,    637,    103    Pac.    162. 

212.  Bvideace  designed  to  eoatradlct  wit- 
ness is  not  of  character  to  warrant  new 
trial  on  ground  of  newly  discovered  evi- 
dence.— Chalmers  v.  Sheehy,  132  Cal.  459. 
462,  84  Am.  St.  Rep.  62.  64  Pac.  709;  Wood 
y.  Moulton,  146  Cal.  817.  80  Pac.  92,  94.  See 
People  v.  Anthony,  66  Cal.  397. 

As  to  newly  discovered  evidence  of  eon- 
tradictory  statements  made  by  a  witness  as 
gronnd  for  a  new  trial,  see  note  Ann.  Cas. 
1912D,    856. 

213.  Newly  discovered  evidence  whose 
only  tendency  is  to  contradict  and  impeach 
the  testimony  of  a  witness  for  the  prosecu- 
tion neither  warrants  nor  requires  the 
granting  of  a  new  trial. — People  v.  Ong  Olt. 
23  Cal.  App.  148,  137  Pac.  283. 

214.  Failure     to     request     postponement. 

— ^Where  the  moving  party  knew  how  the 
witness  would  testify,  although  his  where- 
abouts was  not  known,  and  did  not  ask 
for  a  postponement  to  enable  the  witness 
to  be  found,  a  motion  for  a  new  trial  on 
the  ground  stated  was  properly  denied. — 
Broad   v.   Mead,    159   Cal.    768,    116   Pac.    46^. 

216.  A  party  is  not  entitled  to  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence if  he  had  information  which  would 
have  enabled  him  to  obtain  the  evidence 
before  trial,  and  had  full  information  rela- 
tive to  the  evidence  before  the  trial  closed, 
and  yet  did  not  apply  for  a  continuance  to 
enable  him  to  obtain  the  evidence. — Cham- 
pagne V.  Hamburger,  169  Cal.  683,  147  Pac. 
964. 

216.  Lack  of  diligence  In  proenrlng^— In . 
general. — Evidence  can  not  be  deemed  newly 
discovered  where  there  was  ample  time 
within  which  the  plaintiffs  might  have  as- 
certained all  of  the  facts  before  the  trial. 
— Oallatin  v.  Corning  Irr.  Co.,  163  Cal.  405, 
126  Pac.  864,  870. 

As  to  due.  diligence  required  to  1>e  shown, 

see  pars.  199-209,  this  note. 


217.  Same— 'Moving  party  must  i 
clear  case  showing  due  dlligenjee  on  his  part 
and  truth  and  materiality  of  evidence. — 
Tibbet  v.  Sue,  125  Cat.  544,  543,  58  Pac.  160. 

218.  "Where  newly  discovered  evidence 
wns  not  of  such  eharaeter  as  to  put  de- 
fendant on  inquiry  reasonable  diligence  is 
shown. — Oberlander  v.  Flxen  &  Co.,  129 
Cal.  690,  693,  62  Pac.  254.  See  Heintz  v. 
Cooper,  104  Cal.  669,  671.  38  Pac.  611. 

219.  Same— IVhere  newly  discovered  evi- 
dence was  such  as  might  have  escaped  ex- 
traordinary diligence  of  parties,  though 
known  by  opposing  parties,  or  suppressed 
by  them,  and  was  of  such  character  as 
would  be  likely  to  change  result,  new  trial 
should  have  been  granted. — Blewett  v.  Mil- 
ler, 131  Cal.  149,  152,  63  Pac.  157. 

220.  Where  defendant  had  been  notified 
by  plaintiff's  testimony  that  new  witnesses 
knew  of  truth  of  matters  as  to  which  plain- 
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tiff  had. testified  and  they  would  contradict 
him  if  testimony  was  false,  fact  that  he 
did  not  know  what  witnesses  would  testify 
to  is  no  excuse  for  failure  to  procure  them 
during:  trial. — Weinburgr  v.  Somps,  4  Cal, 
Unrep.  10,  33  Pac.  841.  342. 

221.  Same— 'Where  party  had  kaowlcdse 
of  materiality  ef  teatlmeny  of  wltaem  be- 
fore trial  and  took  steps  to  find  him  and 
procure  his  attendance,  his  testimony  did 
not  amount  to  newly  discovered  evidence, 
and  party  should  have  moved  for  continu- 
ance, and  failln^iT  to  do  so,  must  be  held 
to  have  entered  upon  trial  at  his  peril. — 
Scanlan  v.  San  Francisco  &  S.  J.  R.  Co.,  128 
Cal.  686,  689,  61  Pac.  271.  See  Berry  v. 
Metzler,  7  Cal.  418. 

222.  Same— Where  plalntlll  mvst  have 
heea  fally  advlaed  ef  materiality  and  bear- 
Ini:  ef  evldeaee  claimed  as  newly  discov- 
ered evidence,  new  trial  was  properly 
refused,  no  diligence  havinsr  been  shown. — 
Galvin  V.  Palmer.  118  Cal.  46,  66,  46  Pac. 
172. 


Laek  of  •hovrlMir  evIdcHce  eovld  aot 
have  beea  procured. — ^The  refusal  to  errant 
a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  Is  not  erroneous,  where  it  is 
not  sufficiently  shown  that  the  testimony 
could  not  have  with  reasonable  diligence 
been  procured  at  the  trial,  and  that  it  was 
in  its  nature  cumulative. — People  v.  Davis, 
26  Cal.  App.  647,  147  Pac.  1186. 

224.     <iuestloii«    eoasldered   oa    hearlas* — 

On  hearing:  of  motion  for  new  trial  on 
grround  of  newly  discovered  evidence  court 
can  not  determine  issues  of  fact  on  affi- 
davit and  counter-affidavit,  but  issue  Is 
merely  whether  newly  discovered  evidence 
is  relevant  and  important,  but  it  can  not 
try  issue  in  case  in  such  proceeding  (Tem- 
ple, J.,  concurring). — Shafer  v.  Willis,  124 
Cal.  36,  41,  66  Pac.  636. 

220.  Tardy  prodaetloa  of  evidence  For- 
getfalaeaa  of  wltaeas. — A  new  trial  is  not 
to  be  granted  upon  the  tardy  production  of 
evidence  not  available  at  the  trial  because 
of  the  absolute  forgetfulness  of  a  witness. 
— Fresno  Estate  Co.  v.  Fiske,  172  Cal.  683, 
167  Pac  1127. 

VI.       EXCESSIVE     DAMAGES— SUBDI- 
VISION   6. 

As  to  excessive  damages  aa  grooad  for 
new  trial,  see  notes  88  Am.  Dec.  106;  61  Am. 
Dec.   499. 

Mlacoadnct     of     Jvry     dlBtlngalshed.     see 

Part   III,    this    note. 

22«.  Action  for  negligence  Verdict  for 
plalntlll— Motion  for  new  trial. — In  an  ac- 
tion for  damages  resulting  from  negligence 
of  defendant  on  verdict  for  the  plaintiff 
the  question  of  damages  is  not  alone  the 
ground  of  motion  for  a  new  trial  under  the 
pt-ovisions  of  the  above  section  for  the 
reason  that  for  the  purposes  of  such  a  mo- 
tion the  verdict  is  to  be  regarded  as  a 
single  and  indivisible  entity;  the  court  has 
power  to  order  a  new  trial  on  limited  Issues 


and  Its  discretion  to  grant  a  new  trial 
generally  or  only  as  to  part  of  the  issues  is 
properly  Invoked  by  a  motion  for  a  new 
trial  of  the  entire  causes,  and  It  is  doubted 
whether  this  discretion  can  be  circumscribed 
by  the  means  of  a  motion  for  a  new  trial  on 
one  issue  alone. — Donatin  v.  Union  Hard- 
ware &  Metal  Co.,  38  Cat.  App.  12,  177  Pac 
846. 

227.  DIacretlon  of  court. — Order  grant- 
ing new  trial  on  ground  that  excessive 
damages  were  given  under  influence  of  pas- 
sion and  prejudice,  will  not  be  interfered 
with  unless  discretion  of  trial  court  was 
abused. — Doolln  v.  Omnibus  C.  Co.,  126  Cal. 
141,  144.  67  Pac.  774;  Sherwood  v.  Kyle.  126 
Cal.  662.  664,  68  Pac.  270.  See  Ingraham  v. 
Weidler.  139  Cal.  688,  689.  73  Pac.  416.  See 
Davis  V.  Southern  Pac.  Co.,  98  Cal.  IS,  17. 
32  Pac.  646:  Etchas  v,  Orena,  121  Cal.  270, 
68  Pac.   798. 

228.  A  court  is  Justified  iii  overturning 
a  verdict  as  excessive  only  where  its 
amount  is  ''obviously  so  disproportionate  to 
the  injury  proved  as  to  Justify  the  conclu- 
sion that  the  verdict  is  not  the  result  of 
the  cool  and  dispassionate  discretion  of  the 
Jury." — Qomez  v.  Scanlan,  166  Cal.  628,  533. 
102  Pac.   12. 

229.  The  Judge  who  presides  over  the 
trial  of  the  cause  and  who  has  equal  oppor- 
tunity with  the  Jury  to  hear  the  testimony 
as  it  comes  directly  from  the  lips  of  the 
witnesses  and  of  observing  the  manner  in 
which  the  latter  testified,  is  in  a  much  bet- 
ter position  than  the  appellate  court  to  say 
whether  a  verdict  was  or  could  have  been 
inspired  by  or  tainted  with  prejudice. — 
James  v.  Oakland  Traction  Co.,  10  Cal.  Aprp. 
785,   799,   103  Pac.   1082. 

230.  No  reviewing  court  has  any  right 
to  invade  the  province  of  a  Jury  in  cases 
of  damages  for  personal  injuries  by  cutting 
down  or  diminishing  the  amount  of  dam- 
ages awarded  unless  it  clearly  and  dis- 
tinctly appears  from  the  face  of  the  record 
evidence  itself  that  the  sum  assessed  as 
compensation  for  the  injuries  sustained  is 
so  far  beyond  a  reasonable  and  Just  ad- 
measurement of  damages  under  all  the  cir- 
cumstances appearing  as  to  impartially 
force  upon  the  court  the  fact  that  such 
damages  could  not  have  been  given  except 
under  the  infiuence  of  passion  or  prejudice. 
— Scally  V.  W.  T.  Oarratt  Co.,  11  Cal.  App. 
138.  144,  104  Pac.  326. 

231.  Excess  must  appear  as  matter  of 
law  or  the  verdict  be  such  as  to  suggest 
prejudice,  passion  or  corruption  of  the  Jury 
before  an  appellate  court  will  review  the 
amount  awarded. — Bond  v.  United  Railroads 
of  San  Francisco,  14  Cal.  693,  118  Pac.   366. 

232.  Excessive  verdict— HV'Ill  not  Jvatlfj 
granting  new  trial  unless  it  is  so  excessive 
as  to  Indicate  that  it  is  result  of  passion  or 
prejudice. — Boyce  v.  California  S.  Co.,  25 
Cal.  460,  473;  Lee  v.  Southern  Pac.  R.  Co., 
101  Cal.  118.  120.  35  Pac.  572;  Redfleld  v. 
Oakland   C.   S.   R.   Co.,   110   Cal.    277,    286.    42 
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Pftc.  S22:  Sherwood  v.  Kyle,  126  Cal.  662,  68 
Pac  270. 

235.  Mere  fact  that  verdict  is  larger 
than  court  if  sitting  as  Jury  would  have 
given  ia  not  sufBcient  to  warrant  disturb- 
ing verdict. — Redfleld  v.  Oakland  C.  S.  R. 
Co..  no  Cal.  277.  286,  42  Pac.  822.  See 
Morgan  v.  Southern  Pac.  Co.,  96  Cal.  601, 
^('S,  30  Pac.  601;  Lee  v.  Southern  Pac. 
R.  Co..  101  Cal.  118,  120,  86  Pac.  572. 

234.  Where  court  deemed  verdict  wholly 
Inadequate  in  amount,  it  was  its  right  and 
duty  to  order  new  trial,  and  such  orden  will 
not  be  disturbed  on  appeal. — Hearne  v.  De 
Toung.  132  Cal.   357,  360,  64  Pac.  576. 

236.  The  mere  fact  that  verdict  is  exces- 
•ire  because  of  the  inclusion  therein  of 
Improper  items  does  not  show  that  it  was 
the  result  of  passion  and  prejudice. — Conlin 
r.  Emanuel  Lewis  Invest.  Co.,  26  Cal.  App. 
3SS,  147  Pac  472. 

23C  The  mere  fact  that  a  verdict  is  ex- 
retsive  because  of  the  inclusion  therein  of 
improper  items  does  not  show  that  It  was 
tke  result  of  passion  and  prejudice. — Con- 
lin V.  Emanuel  Lewis  Investment  Co.,  26 
Cal  App.  388.  147  Pac.  472. 

237.  An  order  granting  a  new  trial  upon 
"the  sole  ground  that  the  damages  awarded 
to  the  piainttfT  .  .  .  are  excessive,"  car- 
ries with  it  the  implication  that  It  was 
rranted  upon  a  consideration  of  the  Insuflfl- 
riency  of  the  evidence  to  warrant  and  sup- 
port the  finding  of  the  Jury  as  to  the  amount 
o(  iQch  damage. — ^Melnberg  v.  Jordan,  29 
Cal.  App.  760,  167  Pac.  1006. 


ZHL  Same— >niaetmtlons« — Five  hundred 
dollar  verdict  for  damages  for  wrongful 
taking  under  attachment  of  property  valued 
at  five  hundred  and  eighty  dollars  was  not 
cet  aside. — In  graham  v.  Weidler,  139  CaL 
Sit.  689,  73  Pac.  415. 

231  Two  thousand  dollar  verdict  in  ac- 
tion for  false  imprisonment,  the  extent  of 
the  allowance  must  in  a  large  measure  be 
Ht  to  the  sound  discretion  of  the  Jury,  and 
vhere  the  invasion  of  the  right  of  personal 
liberty  is  accompanied  by  circumstances 
riaalng  humiliation,  shame  and  public  dis- 
grace, it  can  not  be  said  that  the  verdict 
II 10  great  as  to  show  it  to  have  been  ren- 
dered ''under  the  influence  of  passion  or 
prejudice." — Gomes  v.  Scanlan,  166  Cal.  628, 
U3.  102  Pac.  12. 

240.  Three  thousand  Ave  hundred  dollars 
damages  for  overflowing  land  held  not  ex- 
reasive  under  the  evidence  in  the  case. — 
Bacehi  V.  Bayside  Lumber  Co..  18  Cal.  App. 
T2.  17,  108  Pac.  886. 

241.  Four  thousand  dollar-verdict  in  an 
anion  by  a  youth  of  nineteen  for  injuries 
«f  a  permanent  character  to  his  knees  held 
aot  eicessive  under  the  circumstances. — 
Kimban  v.  Northern  Electric  Co.,  169  Cal. 
m,  113  Pac.  166. 


242.  Seven  thousand  flve  hundred  dollars 
can  not  be  said  as  a  matter  of  law  to  be  ex- 
cessive damages  for  permanent  injury  to 
the  hand  and  arm  of  a  boy  twelve  years  old 
sustained  from  dangerous  machinery  In  the 
premises  of  his  employer. — Scally  v.  W.  T. 
Oarratt  Co.,  11  Cal.  App.  188,  144,  104  Pac. 
826. 

243.  Eight  thousand  dollar  verdict  for 
Injuries  resulting  in  death  set  aside. — Har- 
rison V.  Sutter  St.  R.  Co.,  116  Cal.  166.  162, 
47  Pac.  1019. 

244.  Fourteen  thousand  dollar  verdict  for 
death  of  wife  and  mother  In  action  prose- 
cuted by  her  husband  and  minor  children 
was  not  set  aside. — Redfleld  v.   Oakland  C. 

'  S.  R.  Co.,  110  Cal.  277,  286,  42  Pac.  822. 

244a.  Fifteen  thousand  dollar  verdict  for 
permanent  injuries  to  woman  rendering  her 
unflt  to  labor,  etc.,  sustained. — Morgan  v. 
Southern  Pac.  Co.,  96  Cal.  601,  609,  30  Pac. 
601. 

246.  Fifteen  thousand  dollars  held  not 
to  be  excessive  in  action  for  damages  by 
girl  of  fifteen  against  railroad  company 
where  she  was  permanently  disfigured  and 
crippled. — James  v.  Oakland  Traction  Co., 
10  Cal.  App.  786,  799,  103  Pac.  1082. 

246.  Sixteen  thousand  flve  hundred 
dollar  verdict  for  injuries  to  laborer  result- 
ing in  paralysis  of  side  and  arm  was  not 
set  aside. — Boyce  v.  California  S.  Co.,  25 
Cal.  460,  473. 

247.  Twenty  thousand  dollar  verdict  for 
concussion  of  spine  and  other  injuries  ren- 
dering plaintiff,  a  woman,  a  physical  wreck, 
reduced  to  flve  thousand  dollars. — Doolln 
V.  Omnibus  C.  Co.,  126  Cal.  141,  144,  67  Pac. 
774. 

248.  Twenty-flve  thousand  dollar  verdict 
for  cutting  off  plaintiflTs  legs  was  set  aside. 
— ^Lee  V.  Southern  Pac.  R.  Co.,  101  Cal.  118, 
120,  35  Pac.  672. 

249.  Bxceaalvcness  •€  verdict— Tto  be  de- 
tenBlaed  solely  from  eoHslderatloH  of  evl- 
denee  la  eanse,  and  whether  it  will  fairly 
sustain  conclusion  of  Jury,  question  which 
can  not  be  aided  by  showing  of  extrinsic 
facts  by  affidavit  or  otherwise. — Harrison  v. 
Sutter  St  R.  Co.,  116  Cal.  156,   162,   47  Pac. 

.  1019;  Doolln  v.  Omnibus  C.  Co.,  125  Cal.  141, 
144,  67  Pac.  774. 

280.  Same  —  Waiver  ^  Bllect  of. — Where 
pending  a  motion  for  a  new  trial,  the  suc- 
cessful party  flies  a  waiver  of  an  excessive 
amount  included  in  the  judgment  In  his 
favor,  the  court  may,  by  an  order  uncondi- 
tional In  form,  recite  such  waiver,  and  deny 
the  motion. — Bentley  v.  Hurlburt,  163  Cal. 
803,  96  Pac.  890. 

VII.    INSUFFICIENCY  OF   EVIDENCE. 
—  SUBDIVISION   6. 

251.  CoBatractlon  of  aectlon^-Not  oncon- 
atttntloBal  as  in  violation  of  article  I,  sec- 
tion 7  of  state  constitution  declaring  that 
right  of  trial  of  Jury  shall  be  secured  to  all. 
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— Ingraham   v.   Weidler,   189   CaL   588,   ^89, 
78  Pac.  416. 


Am  to  ■ettlns  mmi4f  Tordlct  aa  asalnat  eTl- 
d^noe,  see  notea  20  Am.  Dec.  620;  78  Am. 
Dec.  66. 


DccislOH  asalaat  weight  of  evidence 
-^Makea  It  duty  of  trial  court  to  grrant  new 
trial.  It  can  not  rest  on  conflict  of  evi- 
dence but  must  weiffh  and  consider  evi- 
denbe  for  both  parties  and  determine  for 
itself  just  conclusion  to  be  drawn  from  it — 
Hawkins  v.  Abbott.  40  Cal.  689;  Mason  v. 
Austin.  46  Cal.  885,  887;  Irving  v.  Cunningr- 
ham.  68  Cal.  306.  309;  BJorman  v.  Fort  Bragrer 
Co.,  92  Cal.  600,  28  Pac.  691;  Domico  v.  Cas- 
assa,  101  Cal.  411,  36  Pac.  1024;  Jones  v. 
Sanders,  103  Cal.  678.  679,  37  Pac.  649;  Bates 
V.  Howard.  105  Cal.  173.  178,  38  Pac.  716; 
Warner  v.  Thomas  P.  D.  &  C.  W.,  106  Cal. 
409.  411,  38  Pac.  960;  In  matter  of  Martin, 
113  Cal.  479.  481,  45  Pac  813.  814;  Etchas  v. 
Orena.  121  Cal.  270,  272.  63  Pac.  798;  Franz 
V.  Mendonca,  181  Cal.  205.  209,  63  Pac.  361; 
Newman  v.  Overland  Pac.  R.  Co.,  132  Cal. 
73.  74,  64  Pac.  110;  Lyon  v.  Aronson,  140  Cal. 
365.  367,  78  Pac.  1063;  Green  v.  Soule.  145 
Cal.  96,  102,  78  Pac.  837;  Weisser  v.  South- 
ern Pac.  Co.,  148  Cal.  426.  83  Pac.  439;  Rup- 
pel  V.  United  Railroads,  1  Cal.  App.  666,.  82 
Pac.  1073. 

253.  Where*  thougrh  evidence  tending  to 
prove  circumstances  relied  on  by  plaintiff  to 
sustain  his  right  to  recover  was  uncontra- 
dicted, ultimate  facts  to  be  deduced  there- 
from depended  largely  and  essentially  upon 
Inferences  not  in  themselves  obvious  or 
certain,  and  order  granting  new  trial  will 
not  be  disturbed. — Cauhape  v.  Security  Sav. 
Bank,  118  Cal.  82,  60  Pac.  310. 


DlseretloH  of  coart^-In  denrlns  or 
srantiBg  new  trial  will  not  be  interfered 
with  in  absence  of  an  abuse  of  discretion. — 
Pico  V.  Cohn,  67  Cal.  268,  260.  7  Pac.  680; 
Warner  v.  Thomas  P.  D.  &  C.  W.,  106  Cal. 
409,  411,  88  Pac.  960;  In  matter  of  Martin, 
113  Cal.  479,  481,  45  Pac.  813,  814;  Anglo- 
Nevada  A.  Corp.  v.  Ross.  123  Cal.  520,  521. 
56  Pac.  335;  Cutten  v.  Pearsall,  146  Cal.  690, 
81  Pac.  25;  Weisser  v.  Southern  Pac.  Co., 
148  Cal.  426,  83  Pac.  439;  Baldwin  v.  Napa 
&  S.  W.  Co.,  1  Cal.  App.  215,  81  Pac.  1037; 
Houghton  v.  Market  St.  R.  Co.,  1  Cal.  App. 
576,  82  Pac.  972. 

255.  Where  evidence  is  conflicting  action 
of  court  in  granting  a  new  trial  will  not  be 
reviewed  on  appeal,  it  being  in  discretion 
of  trial  court. — ^Domico  v.  Casassa,  101  Cal. 
-m.  413,  35  Pac.  1024;  Lyon  v.  Aronson,  140 
Cal.  365.  367,  78  Pac.  1063;  Houghton  v. 
Market  St.  R.  Co..  1  Cal.  App.  676,  82  Pac. 
972;  Martin  v.  Markarlan  &  Co.,  1  Cal.  App. 
687,  82  Pac.  1072;  Frutlg  v.  Trafton,  2  Cal. 
App.  47.  83  Pac.  70. 

256.  Where  verdict  is  unsupported  by 
evidence  and  contrary  to  law  an  order  deny- 
ing new  trial  will  be  reversed. — Koebig  v. 
Southern  Pac.  Co.,  108  Cal.  236,  240,  41  Pac. 
469. 


257.  Where  finding  was  not  supported  by 
any  evidence  but  was  in  direct  conflict  with 
evidence  and  admission  of  defendant  as 
shown  by  record.  It  was  proper  for  court  on 
discovering  error  to  call  upon  defendant  to 
consent  to  its  correction  with  alternative  of 
granting  new  trial  upon  refusal,  and  hence 
order  granting  such  on  refusal  will  be 
affirmed. — Eaton  v.  Jones.  107  Cal.  487.  491. 
40  Pac.  798. 

268.  Under  the  provisions  of  the  above 
section  the  trial  court  has  the  power  to  set 
aside  a  verdict  and  grant  a  new  trial.  In 
whole  or  in  part,  in  every  case  where  In  its 
judgment  the  evidence  is  sufficient,  and  the 
action  of  the  trial  court  in  so  doing  will 
not  be  reviewed  upon  appeal,  except  in 
those  cases  in  which  a  clear  abuse  of  dis- 
cretion is  shown. — ^De  Vail  ▼.  Perrin,  34 
Cal.  App.  676,  168  Pac.  684. 


Dlaregnrd  of  erroncoBa  Inatmctlon. 

— A  new  trial  should  not  be  granted  simply 
because  of  the  disregard  by  the  Jury  of  an 
erroneous  instruction. — ^Western  Pac.  Land 
Co.  V.  Wilson.  19  Cal.  App.  338.  125  Pac. 
1076. 

260.  Where  instructions  are  contradic- 
tory, but  the  verdict  aa  rendered  was  au- 
thorized by  one  of  them,  a  new  trial  will  be 
denied  where  based  simply  on  the  ground 
that  the  jury  disregarded  another  instruc- 
tion.— Western  Pac.  Land  Co.  v.  Wilson.  19 
Cal.  App.  888.  126  Pac.  1076. 


261.  Doty  And  rl^ht  of  eonrt  to 
new  trial,  whea. — In  the  determination  of  a 
motion  for  a  new  trial,  the  verdict  should 
be  set  aside  if.  in  the  opinion  of  the  trial 
court,  it  is  not  supported  by  sufficient  evi- 
dence; and  this  is  equally  true  whether 
there  be  an  absence  of  evidence  or  that  the 
evidence  received,  in  the  individual  Judg- 
ment of  the  trial  Judge,  is  lacking  in  proba- 
tive force  to  establish  the  proposition  of 
fact  to  which  it  is  addressed.  This  is  the 
meaning  of  the  terms  "insufficiency  of  evi- 
dence" (under  above  section  subd.  6)  and 
".  .  .  .  contrary  to  .  .  .  evidence" 
(under  Pen.  Code,  S  1181,  subd.  6). — Estate 
of  Balnbridge,  169  Cal.  166,  146  Pac  427. 

262.  A  court  is  under  compulsion  to  order 
a  new  trial  and  may  do  this  of  its  own  mo- 
tion when  the  evidence  Is  wholly  insufficient 
to  sustain  the  verdict. — Estate  of  Caspar. 
172  Cal.  147,  165  Pac.  631. 

263.  The  court  may  grant  a  new  trial 
even  when  there  is  substantial  evidence  to 
sustain  the  verdict  if  it  believes  that  the 
evidence  preponderates  against  the  ver- 
dict.— Estate  of  Caspar,  172  Cal.  147.  155 
Pac.  681. 

264.  If  the  trial  court  is  not  satisfled 
that  the  verdict  is  sustained  by  the  evi- 
dence, it  is  his  duty  to  set  it  aside,  even 
though  there  be  a  conflict  in  the  testimony. 
— Witter  V.  Andrews,  14  Cal.  App.  896.  112 
Pac.  311. 

265.  The  trial  court,  having  heard  the 
evidence,  and  having  had  ample  opportunity 
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to  obsenre  the  demeanor,  manner  and  credl* 
bllity  of  the  wltneffves,  may,  if  dissatisfied 
with  the  verdict,  an^  of  opinion  that  it  is 
clearly  against  the  welg^ht  of  the  evidence, 
set  it  aside  and  grant  a  new  trial  even 
tboush  there  is  a  substantial  conflict. — 
Walker  v.  Beaumont  Land  etc.  Co.,  15  Cal. 
App.  727,   115  Pac.  766. 

2€€.  "Where,  in  the  opinion  of  the  court, 
the  Terdict  is  contrary  to  the  weisrht  of  the 
evidence,  it  was  the  riffht.  and  the  duty  of 
the  trial  court  to  set  it  aside,  notwith- 
standing: a  substantial  conflict  in  the  evi- 
dence.— ^McCarthy  v.  Morrls«  17  Cal.  App. 
725,  131   Pac  69$. 

367.  "Where  the  court  is  of  the  opinion 
that  the  weisrht  of  preponderance  of  the 
evidence  Is  opposed  to  the  finding.  It  is  its 
duty  to  fiprant  a  motion  for  a  new  trial. — 
Conwell  ▼.  Varain.  20  Cal.  App.  621;  fol- 
lowing doctrine  in  BJorman  v.  Fort  Bragrsr 
Redwood  Co..  92  Cal.  600,  20  Pac.  691;  Bled- 
soe ▼.  Decrow:,  182  Cal.  313,  64 « Pac.  397; 
Clark  ▼.  Rauer,  2  Cal.  App.  269,  88  Pac.  291; 
Central  Trust  Co.  v.  Stoddard.  4  Cal.  App. 
648,  88  Pac  806;  Thompson  v.  Wheeler,  5 
CaL  App.  196,  89  Pac.  1066;  Hugrhes  Bros.  v. 
Rawhide  JCin.  Co.,  16  Cal.  App.  297,  116  Pac. 
969. 

268.  In  an  .action  for  damagres  for  per- 
tonal  injurtea  a  trial  court,  if  of  the  opinion 
that  under  the  evidence  the  amount  awarded 
by  the  Jury  is  not  legrally  adequate  or  com- 
nensorate  with  the  extent  of  the  injuries 
received,  may  grrant  a  new  trial  on  the  mo- 
tion of  the  plaintttt  on  the  ground  that  the 
evidence  does  not  Justify  the  verdict. — Tay- 
lor V.  Korthern  Elec  R.  Co.,  26  Cal.  App. 
765.  148  Pac  648. 

262.  In  an  action  for  damagres  for  per- 
sonal injuries  a  trial  court,  if  of  the  opin- 
ion that  under  the  evidence  the  amount 
awarded  by  the  Jury  is  not  legrally  ade- 
quate or  commensurate  with  the  extent  of 
the  Injuries  received,  may  grrant  a  new  trial 
on  the  motion  of  the  plalntifT  on  the  grround 
that  the  evidence  does  not  justify  the  ver- 
dict.— ^Taylor  v.  Northern  Elec.  R.  Co.,  26 
CaL  App.  765.  148  Pac.  643. 

270.  The  Jndgre  should,  in  order  to  war- 
rant an  order  for  a  new  trial,  believe  that 
the  verdict  is  not  sustained  by  the  evidence. 
and  that  If  allowed  to  stand  It  will  result 
In  unjust  punishment  belngr  infiicted,  and 
so  belie-vlns,  it  becomes  his  duty  to  order 
a  new  trial,  and  such  an  order  will  not  be 
disturbed  unless  an  abuse  of  discretion  is 
mjide  nutn  if  est— People  v.  Mallicoat,  27  CaL 
App.  3S5,   149  Pac.  1000. 

271.  Upon  a  motion  for  a  new  trial  In  an 
action  for  damages  for  persdnal  injuries, 
the  probative  force  and  effect  of  the  evi- 
dence as  to  the  nature  and  extent  of  the 
injuries  and  the  damages  resulting:  there- 
from 'are  for  the  determination  of  the  trial 
court,  notwithstanding  there  Is  no  conflict 
In  the  ^vfdence  on  the  subject. — ^Melnberg 
v.  Jordjtn.   2^  CaL  App.  760,  167  Pac.  1006. 


272.  The  trial  doii^t  IS'not  only  author- 
ized'but  in  duty  bo\ittd,  6h'  motions  for  a 
new  trial,  to  scrutinlsfetK©.  evidence  care- 
fully. Ill  cases  where  <:!lainited  to  be  insuffi- 
cient, and  to  g-raWt  he^  'trials  whenever,  in 
its  opinion,  the  eVfde^c^  o^n  whi6h  the  deci- 
sion or  verdict  Was'  basesd  is  (nsufflcient  to 
justify  the  c<JncliisI6W.-l— festate  »  of  Bain- 
bridge,  ^  Cof.  I^rob.  Dec. 'fe08>.       ' 

273.  Excessive  dantages  -« When  dlatln- 
gnhihed. — That  evldenc^'  is  '' insufficient  to 
justify  verdict  pi'  otliei'^^feclsldh  'is  ground 
distinct  from  th^t  of  damages  appearing  to 
have  been  given  under  innuence  of' passion 
or  preju4ice,  and  court'  niay  grrant  new 
trial' where  in  Its' judgmferll  evidence  is  In- 
sufficient to, justify  Vef diet  without  r^gai*d 
to  whether  verdict  Was  i^fesult  o^  passion  or 
prejudlcie.— Swett  v.  ferity^  1^1  Cal.  63,  69, 
74  Pac.  439.  *  z:.^^    .  ■  -■■   ■ 

274.  Ground  of  motioiii>fpf  new  trial  that 
excessive  damages  appear  ,.  to  have  been 
given  under  influence  .of  passion  or  preju- 
dice is  but  another  form  of  saying  that  evi- 
dence does  not  Justify  yerdlct.— Grayblll 'v. 
De  Young,  140  Cal.  323,  327,  73  Pac.  lO'eV. 
See  Harrison  v.  Sutter  St.  R.  Co.,  116  ci'l. 
166,  162,  47  Pac.  1019;  boolln  v.  Omnibus  ti. 
Co.,  126  Cal.  141.  144,  67  Pac.  774. 

278.  Findings  set  siilde. — Where  a  lud^- 
ment  Is  reversed  upon  the  ground  of .  the 
insufficiency  of  thor  evidence  to  justify  the 
decision,  the  flndln-gs  are  set  aside  and  it 
follows  that  there  are  no  findings  tp-  sup- 
port any  judgment  purported  to  be  enter,ed 
thereon. — Riley  y.  Loma  Vista  Ranch  Co., 
6  Cal.  App.  26,  28,  89  Pac.  849. 

276.  Same--llie   '^decision*'    of   the   court 

is  found  in  Its  findings  and  not  in  the.  giv- 
ing of  the  judgment.  The  ground  of  motion 
for  a  new  trial  ba«ed  upon  the  insufficiency 
of  the  evidence  relates  to  the  insufficiency 
of  the  evidence  to  justify  the  inferences  of 
fact  included  in  the  verdict  of  the  jury  or 
"other  decisions,'!  i.  e.,  finding  of  fact  by 
the  court,  and  a  sufficiency  or  insufficlenqy 
of  the  evidence  to  support  the  judgment 
can  not  be  considered. — Blizalde  v.  Murphy, 
11  Cal.  App.  32,  41,  103  Pac.  904. 

277.  lasaflelency  of  evidence  to  Jastlfy 
Judsment  is  not  statutory  cau^e  on  which 
to  base  motion  for  new  trial;  motion  must 
be  directed  at  decision. — ^Martin  v.  Matfield, 
49  Cal.  42,  44;  Sawyer  v.  Sargent,  65  Cal. 
269,  260,  3  Pac.  872;  Boston  T.  Co.  v.  Mc- 
Kenzie,  67  Cal.  485,  486.  8  Pac.  22. 

27&  JurisdIetloA  to  grant  new  trial— 
Notwlthstandlatf  conlllet  In  evidence  where 
it  is  fully  convinced  that  verdict  was  wrong 
is  not  destroyed  by  fact  that  jury  was  al- 
lowed to  visit  premises  in  which  accident 
occurred.— McQueen  .v<.  Mechanics'  Institute, 
107  Cal.  163,  166,  40  Pac.  114., 

279.  Proceedings  after  revemal. — Where 
upon  going  down  of  remittitur:  upon  re- 
versal of  judgment  for  insufficiency  of  the 
evidence  to  justify  the  decision,  the  trial 
^ourt  entered  judgment  without  a  new  trial 
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or  makiniT  any  new  flndinss,  merely  recit- 
ing: the  orlgrinal  flndlnss,  the  appeal  re- 
versal of  the  Judgment,  etc.,  and  that  all 
issues  were  determined  by  the  former  find- 
inss,  such  judgment  is  erroneous  and  must 
be  reversed,  for  the  findings  were  set  aside 
and  rendered  as  no  findings  in  the  case  by 
the  reversal  of  the  Judgment. — Riley  v. 
Loma  Vista  Ranch  Co.,  5  Cal.  App.  25,  27, 
89  Pac.  849. 

2B80.  SpeclflcatloBS  1h  order  graatlng  new 
trial. — An  order  of  the  court  granting  a  new 
trial,  specifying  that  such  new  trial  was 
granted  on  "all  of  the  grounds  set  forth  in 
the  notice,"  is  based  upon  the  ground  of  in- 
sufficient evidence,  where  there'  was  one 
of  the  grounds  specified  in  the  notice  and 
is  sufficient,  notwithstanding  the  provisions 
of  the  above  section  as  amended  by  the 
legislature  of  1919,  requiring  that  an  order 
granted  upon  the  ground  of  insufficiency  of 
evidence  shall  so  specify. — ^Marr  v.  Whistler. 
—  Cal.  App.  — ,  19S  Pac.  600. 

281.  SvccecdiBg  |«4lge— -Staads  In  place  of 
former  Judge  and  has  all  his  rights  and 
powers  for  granting  motion  for  new  trial 
on  ground  of  insufficiency  of  evidence  and 
newly  discovered  evidence,  and  his  dis- 
cretion will  not  be  interfered  with  except 
when  abused. — Hausman  v.  Sutter  St.  R.  Co.. 
139  Cal.  174,  175,  72  Pac.  906. 

282.  Same— -Duty  of  Judge  to  grant  mo- 
tion for  new  trial  when  evidence  is  insuffi- 
cient to  support  decision,  is  same  whether 
he  tried  case  originally  or  not. — Jones  v. 
Sanders,  103  Cal.  678,  679,  37  Pac.  649;  Gar- 
ton  V.  Stern,  121  Cal.  347,  349,  53  Pac.  904. 

VHI.  ERRORS   OF  LAW— SUBDIVISION    7. 
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founded.  In  the  case  at  bar  no  issue  of  fact 
raised  by  the  pleadings  appears  to  have 
been  tried.  There  was  no  trial,  in  the  well 
settled  acceptation  of  that  term  as  used 
in  above  section  657.  (See  fi§  1  and  100. 
Hayne  on  New  Trial — Rev.  Ed.)  Hence, 
there  could  be  no  "error  in  law  occur- 
ring at  the  trial."  No  principle  is  mbre 
firmly  settled  than  that  so  often  enun- 
^ciated,  in  so  many  different  forms,  that 
there  can  be  no  new  trial  upon  any  ground 
whatever,  trial  or  no  trlalj  which  does  not 
contemplate  a  review  of  a  decision  upon  an 
issue  of  fact  properly  raised  by  the  plead- 
ings in  the  action  (Hayne  on  New  Trial- 
Rev.  Ed.,  9  1).  It  must  therefore  be  as- 
sumed that  the  court  did  not  intend  to  ap- 
ply the  language  of  Egan  v.  Egan,  90  Cal. 
15,  27  Pac.  22,  where  there  was  a  trial,  and 
an  issue  of  fact,  and  a  decision  thereon,  to 
the  case  at  bar,  where  there  were  neither, 
except  in  a  general  way. 


Error  — In  admlulon  of  teatli 
offered  by  defendant  is  not  ground  for  new 
trial  on  his  behalf. — leaver  v.  Hotaling,  115 
Cal.  613.  616,  47  Pac.  593. 


287.  Same— In  admitting  Immaterial  evi- 
dence is  not  sufficient  to  Justify  motion  for 
new  trial. — Brownlee  v.  Reiner,  147  Cal.  641, 
82  Pac.  324. 


Aa  to  new  trial  for  erroneoaa  inat 

see  note  99  Am.  Dec.  129. 

28S.  Amendment  of  Judgment  of  dlamla- 
•al— >By  eonaentt  so  as  to  show  that  such 
dismissal  was  without  prejudice,  improperly 
sought  by  motion  to  amend  after  the  lapse 
of  six  months.  Motion  for  new  trial  proper 
procedure. — Forrester  v.  Lawler,  14  Cal. 
App.  174,  111  Pac.  284. 

See,  ante,  9  656  and  note. 

284.  Dlsmlasal  of  action  by  consents-Er- 
ror of  la^r  at  trial— Amendment  of  Judg- 
ments— An  terror  in  the  Judgment  upon 
order  of  dismissal,  in  the  omission  of  a  re- 
cital that  such  dismissal  was  without  preju- 
dice, is  an  error  in  law  occurring  at  the 
trial  which  can  not  be  corrected  by  motion 
to  amend  after  the  lapse  of  six  months,  un- 
less shown  to  be  a  mere  clerical  misprision. 
The  proper  procedure  was  by  motion  for 
new  trial  (dictum). — Forrester  v.  Lawler,  14 
(>il.  App.  173,  111  Pac.  284,  citing  Egan  v. 
Egan,  90  Cal.  15,  27  Pac.  22. 

286.  Same  —  Editorial  note. — It  is  not 
clear  that  the  court  intended  to  say  that 
a  motion  for  a  new  trial  was  the  proper  pro- 
cedure in  the  case  at  bar. — In  the  case  cited 
(Egan  v.  Egan,  90  CaL  15,  27  Pac.  22)  there 
wa«  a  trial,  and  the  decision  that  a  motion 
tor    a    new    trial    was    proper     was     well 
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As    to    admission   of   irrelevant    or   ia 
tcrlal  evidence  aa  grovnd  for  new  trial,  see 

notes   66   Am.   Dec.  718;   44  Am.   Dec.  88:   41 
Am.  Dec.   747. 

288.  Same— In  Inatrnet  Ions— Ignored  by 
J»'y» — l^e  giving  of  conflicting  instructions 
is  not  ground  for  a  new  trial,  where  it  is 
plain  that  the  Jury  did  not  follow  the  erron- 
eous instruction,  but  completely  ignored  it. 
and  gave  a  verdict  which  can  be  Justified 
only  under  the  instruction  which  states 
the  correct  rule  applicable  to  the  case. — 
Lucas  v.  Walker,  22  Cal.  App.  296,  134  Pac. 
374. 

289.  Where  it  is  plain  that  the  Jury  disre- 
garded and  ignored  erroneous  instructions 
given  at  appellant's  request,  no  Just  ground 
for  a  new  trial  exists. — Lucas  v.  Walker,  22 
Cal.  App.  296,  134  Pac.  374. 

290.  Same — In  mUng  on  motion  for  non- 
suit   with   exception    to    denial    thereof    can 
be  set  forth  in  statement  of  bill  of  excep- 
tions as  error  at  law  occurring  at  trial  and 
there   excepted    to   by   defendant,   and    such 
ruling  will  be  reviewed  on  hearing  of  mo- 
tion   even   though    motion    for   nonsuit   was 
based  on  fact  that  complaint  set  up  contract 
which    could    not    be    enforced,    and    hence 
whether  court  denied  or  granted  new  trial 
its  action  was  subject  to  be  revised  on  ap- 
peal.-^Alpers  v.  Hunt,  86  Cal.  78,  82,  21  Am 
St  Rep.  17,  9  L.  R.  A.  483,  24  Pac.  846;  dial 
tinguishing    Spanagel    v.    Dellinger,    38    Cal 
278,  283;  People  v.  Turner,  39  Cal.  370,  372' 
Mason  v.  Austin,  46  Cal.  385;  Jacks  v.  BueU 
47  Cal.  162;  pnderdonk  v.  San  Francisco    75' 
Cal.    634,    17    Pac.    678;    Wheeler    v.    Kaaaa- 
baura.  76  Cal.  90.  18  Pac.  119,  in  which  caaea 
It    was    htld    that    sufllciency    o«    complaint 
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coold  not  h%  conBidered  on  appeal  from  an 
order  irrmntingr  new  trial,  distinction  beinff 
that  by  moving  for  nonsuit  exception  to 
snlBciency  of  complaint  could  be  reviewed 
on  motion  for  new  trial. 


an.  Fallne  to  ftad  apom  Imrae  of  fact^« 
DccMoii  **wkmmimmt  law." — The  failure  of  the 
trial  court  to  make  a  flndlngr  of  fact  upon  a 
material  issue  renders  the  decision  one 
against  law,  and  an  error  in  overrulingr  a 
motion  for  a  new  trial,  made  on  that 
Sround,  may  be  reviewed  on  appeal  from 
the  order. — Great  Western  Gold  Co.  ▼.  Cham- 
bers. 1S3  Cat.  810,  96  Pac.  161. 

192.  The  failure  of  the  court  to  find  upon 
an  issue  raised  by  the  pleadings  Is  ground 
for  a  new  trial. — Lyden  v.  Spohn-Patrick 
Co^  1S5  Cal.  182,  100  Pac.  286. 

293.  The  srrantinff  of  a  motion  to  strike 
oBt  parts  or  all  of  a  pleading  is  not  one  of 
the  grounds  for  new  trial. — Stockton  Iron 
Works  V.  Walters.  18  Cal.  App.  873.  378,  128 
Pac  340. 


reasoH  for  right  deelaloH— 
Kffcet  •!* — ^Wrons  reason  for  right  decision 
does  not  entitle  a  party  to  a  new  trial. — See. 
ante,  fi  53,  note  pars.  826.  326a;  also  note  40 
Am.  Dec.  296. 

rx.  DECISION  AGAINST  LAW. 

SiS.  Aa  t«  «eaerall7\— Where  a  new  trial 
ia  soosht  on  the  ground  that  the  decision 
is  against  law,  and  a  new  trial  can  afford 
BO  relief,  and  other  and  effective  means  of 
relief  are  provided  in  sections  668  and  663^, 
post,  the  motion  for  a  new  trial  will  be 
oTermled. — ^Bloxham  v.  Tehama  County  Tel. 
Co..  19  Cal.  App.  826,  166  Pac.  664. 

i9S.  Order  denying  a  new  trial,  the  ob- 
jection that  the  action  should  have  been 
brought  by  the  husband  of  the  plaintiff  can 
Bot  be  considered,  where  the  cause  was 
tried  on  the  pleadings  as  they  stood  without 
objection  to  the  evidence  in  support  tltereof. 
— mozham  v.  Tehama  County  Tel.  Co..  29 
CaL  App.  826,  156  Pac.  654. 

^wsatmcd— Phraae  ^r  that  it  is 
tkc  law"  while  not  very  clear  or 
unambiguous  expression  as  raised  in  con- 
nection with  section  666.  ante,  is  reason  for 
re-ezamlnation  of  issue  of  fact  and  not  an 
bane  of  law. — Kaiser  v.  Dalto.  140  Cal.  167. 
1(9.  73  Pac.  828.  829. 

SHL     nmmt.     ^*Verdlct    aad    deelstoa^    are 

appositional.  What  is  predicated  of  one  is 
also  of  other. — Simmons  v.  Hamilton.  56  Cal. 
491.  495. 


Dedsloa  against  law, — A  decision  is 
Bot  against  law  within  the  meaning  of  this 
section  when  the  only  fault  In  the  findings 
Is  that  they  do  not  support  the  legal  con- 
eluslons  drawn  from  them  and  the  Judg- 
neat  based  thereon. — ^Estate  of  Keating,  162 
CaL  406.  412,  122  Pac.  1079. 


ground  for  a  new  trial. — Cargnant  ▼.  Carg- 
nani.  16  Cal.  App.  99.  116  Pac.  806. 

801.  DeelaioH  and  fladiags  of  eoart^ — The 

trial  Judge,  at  the  conclusion  of  all  the 
testimony,  weighs  the  evidence  and  makes 
his  determination  of  the  facts,  and  if  he 
afterwards  concludes  that  he  has  made  an 
erroneous  decision,  it  is  his  duty,  where 
proper  proceedings  are  had  calling  the  mat- 
ter to  his  attention,  to  grant  a  motion  for 
a  new  trial. — McCann  v.  McCann,  20  CaL 
App.  567,  129  Pac.  965. 

802.  BSrroaeovM  eoaclasloHs  of  la'Wt  drawn 
from  findings  of  fact,  is  decision  against 
law,  for  which  new  trial  should  be  granted. 
— Simmons  v.  Hamilton.  56  Cal.  493,  495. 

808.  That  conclusions  from  facts  found 
are  against  law,  that  is.  that  judgment  is 
not  supported  by  findings  of  fact.  Is  not 
ground  for  granting  new  trial. — In  matter 
of  Doyle.  78  CaL  564.  571,  15  Pac.  125;  Brlson 
V.  Brlson,  90  CaL  328.  327,  27  Pac.  186; 
Pierce  v.  Willis.  103  CaL  91,  98,  36  Pac.  1080. 


gate     Pailuge  to  Had  upon  all  ma- 
terial issues  is  a  decision  against  law»  and 


804.  Saaae— W^here  eonelaalon  of  law  la 
logically  drawn  from  facts,  decision  is  not 
contrary  to  law,  and  new  trial  can  not  be 
granted  on  this  ground. — Heath  v.  Scott, 
65  Cal.  548,  550,  4  Pac.  557. 

805.  Brror  of  law  eommltted  reavltlag  in 
crroaeoaa  declaioa  of  fact  renders  verdict 
against  law. — ^Martin  v.  Matfleld.  49  Cal. 
42.  44. 

808.  Failnre  to  Had  on  mnt«rlal  issue  ren- 
ders decision  one  against  law  and  may  be 
reviewed  on  appeal  from  an  order  granting 
or  refusing  new  trial. — Adams  v.  Helblng, 
107  CaL  298,  301,  40  Pac.  422.  See  Knight  v. 
Roche,  56  Cal.  19;  Brown  v.  Burbank,  59 
Cal.  535;  Soto  v.  Irvine,  60  CaL  436;  Cum- 
mings  V.  Conlan,  66  Cal.  403,  5  Pac.  796,  903; 
Millard  v.  Supreme  Council  A.  L.  of  H.  3 
Cal.  Unrep.  96,  21  Pac.  825;  Spotts  v.  Han  ley, 
86  Cal.  155,  24  Pac.  738;  Langan  v.  Langan, 

89  CaL  186,  26  Pac.  764;  Nuttall  v.  Lovejoy, 

90  Cal.  163,  27  Pac.  69;  Brlson  v.  Brlson,  90 
CaL  323,  328.  27  Pac.  186;  Halght  v.  Tryon, 
112  CaL  4,  6.  44  Pac.  818;  Polk  v.  Boggs.  122 
CaL  114,  117,  54  Pac.  536;  Kaiser  v.  Dalto, 
140  Cal.  167,  169,  73  Pac.  828;  Swift  v.  Occi- 
dental M.  &  P.  Co.,  141  Cal.  161.  167.  74 
Pac.  700. 

307.  In  such  case  there  has  been  mistrial, 
and  decision  is  to  be  considered  as  decision 
against  law;  but  such  rule  only  applies 
where  Issues,  upon  which  there  is  no  find- 
ing, are  material,  that  is,  where  finding  on 
such  issue  would  have  effect  to  countervail 
«r  destroy  effect  of  other  findings. — Brison 
V.  Brison.  90  Cal.  323,  328.  27  Pac.  d86.  See 
McCourtney  v.  Fortune,  57  CaL  617,  619. 

808.  Same— Where  eomplaint  seta  forth 
two  or  ntore  groanda  for  relief*  either  of 
which  is  sufficient  to  support  judgment, 
finding  on  one  of  such  Issues  is  sufficient, 
and  failure  to  find  on  other  does  not  con- 
stitute mistrial  or  render  decision  HKainHt 
law.— Adams  T.  Helblng.  107  CaL  298,  302, 
40  Pac.  422. 
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300.  Jadsment  asalniit  la^r  Is  not  stat- 
utory cause  for  motion  for  new  trial.  Mo- 
tion must  be  directed  at  decision. — Sawyer 
V.  Sargrent,  65  Cal.  259,  260.  3  Pac.  872.  See 
Martin  v.  Matfleld,  49  Cal.  42,  44. 

310.  Jndirment  for  return  of  property*- 
VHiere  no  return  Is  asked  for  in  complaint 
in  replevin  as  srround  for  new  trial. — See, 
ante,  S  627,  post,  §  677  and  notes;  also  Ban- 
nlniT  V.  Marleau,  101  Cal.  238,  239.  35  Pac. 
772. 

811.  Objection  that  flndinc  did  not  ons-' 
tain  decision^  that  complaint  does  not  state 
cause  of  action,  and  that  state  law  Is  un- 
constitutional can  not  be  considered  on  mo- 
tion for  new  trial  on  srround  that  decision 
is  asalnst  law. — Petaluma  P.  Co.  v.  Singley, 
136  Cal.  616.  618.  69  Pac.  426. 


312.  Stlpvlated  facts — Decision  asntest 
I«w. — A  motion  for  a  new  trial  is  proper 
only  where  there  has  been  a  trial  of  an 
issue  of  fact,  and  is  not  proper  where  the 
case  was  tried  upon  stipulated  facts.  The 
exception  to  the  decision  on  the  grround  that 
it  Is  one  agralnst  law,  can  not  be  availed  of 
by  motion  for  a  new  trial,  where  the  facts 
were  stipulated,  but  only  by  an  appeal  from 
the  judgrment.— Qulst  v.  Sandman,  154  Cal. 
753.  99  Pac.   204. 

As  to  affreed  facta,  see  pars.  6-8,  this  note. 

818.  Tcrdlct  In  disobedience  to  Instrne- 
tlona  of  court,  on  point  of  law,  is  verdict 
"asainst  law"  and  should  be  set  aside,  even 
thouerh  instruction  disobeyed  is  erroneous 
in  point  of  law. — Emerson  v.  Santa  Clara 
Co.,  40  Cal.  548.  545. 


§  668.    ON  WHAT  PAPERS  MOVED  FOR.    When  the  application  is  made 

for  a  cause  mentioned  in  the  first,  second,  third  and  fourth  subdivisions  of  the 

last  section,  it  must  be  made  upon  affidavits ;  otherwise  it  must  be  made  on  the 

minutes  of  the  court. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdta.  1873-4,  p.  814;  by  Code  Commiasion,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  149,  held  unconstitutional,  see  his- 
tory, §5  ante;  AprU  24,  1916,  Stats,  and  Amdts.  1915,  p.  201.  In 
effect  immediately. 


APPLICATION  FOB  NEW  TBIAL— ON 
WHAT  PAPEBS  MOVED. 

1.  Editorial  note — In  entering  upon  new 

trials. 

2.  As  to  construction  of  section-^Amend- 

ment  of  1915. 

-    3.  Absence  of  bill  of  exceptions. 

4.  Absence  of  statement. 

4a.  Accident  or  surprise. 

5- 10.  Affidavits  to  procure — As  to  requisites 
and  sufficiency. 

11.  Same — Excessive  damages. 

12.  Same  —  Failure    to    file    counter-affi- 

davits— Effect  of. 

13.  Conduct  of  judge — ^Wbether  it  amounts 

to  an  error  of  law. 

14.  Findings   of   fact  and   conclusions   of 

law—Signing  without  reading  —  Ir- 
regularities presented  how. 

15, 16.  Misconduct  of  jury. 

17.  Motion  for  new  trial — Appeal — Effect 

on   jurisdiction   to   hear  and   deter- 
mine. 

18.  Necessary  papers. 

19.  Newly  discovered  evidence — Motion  on 

ground  of  for  new  trial. 

20.  Order    directing    conveyance    of    real 

estate — By  executor. 

21.  Becord  on  appeal — Motipn  made  on  affi- 

davits. 

22.  Befusal  to  allow  supplemental  answer. 


23.  Bight  to  have  affidavit  considered. 

24.  Sufficiency  of  affidavit — Affidavit  on  in- 

formation and  belief. 

25.  Same  —  Deposition   of   deputy  sheriff 

taken  in  open  court. 

1.  Bdltorlal  note— la  entcrlas  upon  New 
Trlala,  and  the  annotations  as  to  requisites 
and  procedure  on  application  therefor,  and 
the  requisites  and  procedure  on  appeals  from 
orders  grrantingr  and  refusing  new  trials,  it 
is  well  to  caution  the  patrons  of  this  work 
that  the  amendments  of  1915  and  1917  and 
1919  are  so  many  and  so  radical  that  much 
of  th*  former  adjudications  under  the  vari- 
ous sections  has  become  academic  merely; 
yet  It  is  not  thought  wise  to  omit  these 
former  adjudications,  for  the  reason  that 
they  may  still  have  some  value  In  certain 
respects,  and  the  profession  may  still  have 
use  for  them  for  certain  purposes  of  refer- 
ence, comparison,  and  the  life,  both  as  to 
the  amended  sections  in  the  Article  on  New 
Trials,  and  also  in  connection  with  sections 
951  and  952,  post,  which  now  govern  on 
appeals  from  new-trial  orders,  as  is  pointed 
out  In  the  "editorial  note"  to  section  661 
post. 

2.  As  to  eoBstrnctloa  of  fleetloB^-Ameiid-' 
ment  of  1015. — The  amendment  of  1915  re- 
quiring motions  for  new  trials  to  be  made 
only  on  affidavits  in  certain  cases  and  the 
minutes  of  the  court  in  other  cases,  was 
not  intended  to  affect  proceeding's  for  a  new 
trial  pending  at  the  time  of  such  amend- 
ment, and  such  proceedings  must  be  deter- 
mined on  the  record  specified  in  the  notice 
of  latention. — Schmitt  v.  White,  172  Cal 
554,  158  Pac.  216. 
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of  bll]  of  «zeepttoHS^ — Where 
tlie  notice  of  Inlention  to  move  for  a  new 
trial  stated  that  the  motion  will  be  made 
for  bill  of  exceptions  and  no  proper  bill 
of  exceptions  was  presented,  the  court 
belo-w  "Was  not  in  position  to  review  its 
action  a«  to  d.lle8:ed  errors  of  law,  or  as 
to  whether  the  verdict  was  Justified  by  the 
evidence,  and  the  court  on  appeal  is  in 
the  same  position. — Pereira  v.  City  Sav. 
Bank.  128  Cal.  45,  47,  60  Pac.  524. 

^  Al^aeaee  of  statement  on  motion  for 
new  trial  renders  denial  proper,  and  this 
is  so  thougrh  the  statement  has  been 
striclcen   from  the  files. — Sutton  v.  Symons, 

100  Cal.  576,  86  Pac.  158;  Symons  ▼.  Bunnell, 

101  Cal.    223,   224.   36   Pac.    770. 

•4a.  AccMent  or  svrprlse*  when  ground  of 
motion  for  new  trial,  must  be  shown  by 
aflMavlts. — Melde  v.  Reynolds,  120  Cal.  284, 
237,   52  Pac.  491. 

5.  AJidavits  to  procnre— As  to  requisites 
mmA  mrnMei^ner, — Where  misconduct  or 
irreffularlty  of  this  character  is  relied  on 
as  a  ffround  for  a  new  trial,  the  affldavit6 
of  the  moving:  party  must  show  affirma- 
tively that  both  he  and  his  counsel  were 
tsnorant  of  the  facts  constituting  the  mis- 
conduct or  irregrularity  charged  until  the 
rendition  of  the  verdict. — Sherwin  v. 
Southern  Pacific  Co.,  168  Cal.  722,  145 
92. 


intention,  to  serve  and  file  his  afildavits  in 
support  of  the  proposed  motion. — Strange  v. 
Strange,  *28  Cal.   App.   281,   137   Pac.   1104. 

10.  An  order  refusing  the  defendant 
sixty  days'  time  within  which  to  secure 
affidavits  In  support  of  his  motion  for  a 
new  trial  is  warranted,  in  the  absence  of 
any  showing  of  what  was  expected  to  be 
set  forth  in  the  affidavits  or  of  any  reason 
why  the  affidavits  had  not  already  been 
secured. — People  v.  Burrows,  27  Cal.  App. 
420,  160  Pac.  382. 

11.  Same— Excessive  damages. — In  an  ac- 
tion to  recover  damages  for  injuries  due 
to  the  fall  of  an  elevator  in  the  building 
occupied  as  a  law  school,  brought  by  one 
of  the  professors  in  the  school,  on  motion 
for  a  new  trial  on  the  ground  of  excessive 
damages,  affidavits  to  the  effect  that  dur- 
ing the  trial  the  court  room  was  crowded 
with  law  students,  who  were  pupils  of  the 
plaintiff,  and  that  during  the  trial  there 
was  laughter  and  other  manifestations  of 
approval  or  disapproval  of  the  proceedings 
by  such  students,  were  inadmissible,  on 
the  question  of  excessive  damages,  under 
the  provisions  of  the  above  section. — Camp- 
bell V.  Bradbury,  179  Cal.  364,  176  Pac.  685. 
applying  the  doctrine  in  Harrison  v.  Sutter 
Street  R.  Co.,  116  Cal.  167,  161,  47  Pac. 
1019;  Doolln  v.  Omnibus  Cable  Co.,  125 
Cal.  141,  144,  67  Pac.  774. 


«.  An  order  granting  a  new  trial  on  the 
ground  that  one  of  the  jurors  gave  untrue 
answers  to  questions  asked  him  on  his 
voir  dire  as  to  whether  he  had  ever  had 
any  suits  against  the  defendant  railroad 
company,  is  erroneous,  if  the  affidavits  in 
support  of  the  motion  merely  show  that  the 
attorneys  for  the  defendant  were  not 
aware  of  the  falsity  at  the  time  the  Im- 
panelment  of  the  Jury  was  completed,  but 
fail  to  show  that  they  did  not  discover 
such  facts  afterward  during  the  trial  and 
before  the  rendition  of  the  verdict. — Sher- 
win ▼.  Southern  Pacific  Co.,  168  Cal.  722. 
145    Pac    92. 

7.  A  motion  for  a  new  trial  on  the 
ground  of  "Irregularity  in  the  proceedings 
of  the  court,"  based  upon  affidavits  charg- 
ing the  Judge  with  bias  and  prejudice,  is 
improperly  denied  where  no  counter-affi- 
davit is  filed  by  the  Judge. — ^Keating  v. 
Keating.  1«»  Cal.  754,  147  Pac.  974. 

8.  The  moving  party  must  state  in  his 
alBdavlts  facts  which  show  that  he  exer- 
cim^^  reasonable  diligence,  from  the  begin- 
ning in  endeavoring  to  discover  the  evi- 
dence before  the  first  trial,  and  the  decision 
of  snch  questions  rests  in  the  sound  discre- 
tion of  the  trial  court,  and  will  not  be 
reversed  on  appeal  unless  an  abuse  of  that 
discretion  clearly  appears. — Estate  of  Emer- 
son.  170  Cal.  81.  148  Pac.  623. 

9.  'VFhere  one  moves  for  a  new  trial 
upon  the  grounds  of  accident,  surprise,  and 
D^^rly  liiscovered  evidence,  it  is  incumbent 
upon  hlna,  within  ten  days  after  the  date 
at  the  service  and  filing  of  his  notice  of 
C-  C.  P- — 104  1M9 


12.  Same^— Fsilnre  to  llle  eoanter-afl- 
davlts-^BIIeet  of. — A  motion  for  a  new  trial 
on  the  ground  of  '^irregularity  in  the  pro- 
ceedings of  the  court,"  based  upon  affida-| 
vlts  charging  the  Judge  with  bias  and 
prejudice,  is  improperly  denied  where  no 
counter-affidavit  is  filed  by  the  Judge. — 
Keating  v.  Keating.  169  Cal.  764,  147  Pac. 
974. 

18.  Condaet  of  Judge  —  'Whether  it 
amovate  to  sa  error  of  la^r  or  not,  may  be 
conceded  to  have  been  an  error  of  law,  and 
yet,  possessing  all  aspects  of  an  irregu- 
larity, it  was  not  amiss  to  treat  it  as 
ground  for  new  trial  under  subdivision  1  of 
section  657,  ante,  and  present  objection  by 
affidavit. — Pratt  v.  Pratt,  141  Cal.  247,  261, 
74  Pac.  742. 

14.  Findings  of  fact  and  conclusions  of 
law— Signing  without  resding^-'Irregnlari- 
tles  presented,  how. — In  a  case  in  which  it  is 
claimed  that  the  trial  Judge  left  the  mat- 
ter of  the  contents  of  the  finding  of  facts 
and  conclusion  of  law  entirely  to  the  attor- 
ney of  the  prevailing  party  and  signed  such 
findings  and  conclusions  without  reading 
such  contention  can  be  urged  only  on  mo- 
tion for  new  trial  on  this  ground  and  only 
on  affidavits  setting  forth  the  alleged  facts, 
under  the  provisions  of  the  above  section. 
— ^Wagner  v.  Meinzer,  182  Cal.  608,  189  Pac. 
435,  approving  the  doctrine  in  Woods  v. 
Jensen,  130  Cal.  205,  62  Pac.  474,  and  in 
Gay  V.  Torrance,  146  Cal.  144,   78  Pac.  604. 

15.  Miscondnct  of  Jary^ — Notice  of  mo- 
tion for  new  trial  stating  that  the  motion 
would  be  made  on  statement  and  affidavits 
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was  improper  when  motion  was  made  upon 
arround  of  misconduct,  statement  in  such 
case  beinsT  unauthorized. — Saltzman  v.  Sun- 
set T.  &  T.  Co.,  125  Cal.  601,  60S,  68  Pac.  169. 

16.  Where  motion  for  new  trial  on 
ground  of  irreg'ularity  of  proceedin^rs  of 
jury,  and  misconduct  of  Jury,  is  not  sup- 
ported by  any  affidavit  purportinsr  to  set 
forth  facts  constituting:  irregrularity  or  mis- 
conduct within  meaninsT  of  these  words  as 
used  in  subdivisions  1  and  2  of  section  657, 
ante,  motion  was  properly  denied. — Benja- 
min V.  Stewart,  61  Cal.  606,  608. 

17.  Motion  for  new  trial— Appe«l-«BIIeet 
on    JnrlMdlctlon    to    bear    and    determine. — 

In  no  case  does  the  fact  that  an  appeal 
has  been  taken  from  a  Judgrment  operate 
to  divest  the  trial  court  of  powers  to  enter- 
tain and  determine  a  motion  for  a  new 
trial  in  the  matter  In  which  the  Judgment 
was  given.  The  amendments  of  1916  to 
the  above  section  and  following  sections 
relating  to  motions  for  new  trial  have  in 
no  respect  changed  the  established  law  in 
this  regard. — Estate  of  Waters,  181  Cal. 
584,   688,    186   Pac.   961,   963. 

18.  Necessary  papers. — If  the  grounds  of 
the  motion  are  such  as  can  be  presented 
only  by  bill  of  exceptions  or  statement, 
and  the  bill  asked  for  can  not  be  consid- 
ered, an  order  granting  the  motion  is 
erroneous,  and  will  be  reversed  on  appeal. 
— Pollitz  V.  Wickersh^m.  160  Cal.  242.  88 
Pac.    911. 

Ift.     Newly    discovered    evidence— Motion 

^"  •T*""*  •'  '*•'  ■•^  ♦rt«i  must  be  made 
on    affidavits.— Schroeder   v.   Mauzy,    16   Cal 
App.   451,  118  Pac.  469. 


M;  Order  directing  eonveyance  of  real 
estate—By  executor,  is  properly  brought 
up  on  appeal  by  bill  of  exceptions. — ^Estate 
of  Corwin,   61  Cal.    160,   168. 

21.  Record  on  appeal— Motion  made  on 
alBdavits* — Where  a  motion  for  a  new  trial 
is  made  on  the  ground  of  newly  discovered 
evidence  the  affidavits  used  on  the  hearing 
with  a  copy  of  the  order  made  shall  con- 
stitute the  record  on  appeal  therefrom. — 
Schroeder  v.  Mausy,  16  Cal.  App.  451,  118 
Pac.  469. 

^^  RefvMil  to  allow  sapplenientnl  an- 
swer, though  it  were  an  abuse  of  discretion, 
can  be  incorporated  in  a  bill  of  exceptions! 
it  being  deemed  excepted  to  under  section 
647,  ante,  and  need  not  be  presented  by 
affidavit. — Seehorn  v.  Big  Meadows  &  B.  W 
R.  Co.,  60  Cal.  240,  262. 

28.     Right    to    have    afldavit    considered. 

— Moving  party  is  entitled  to  have  such 
competent  affldavlU  as  are  material  to 
motion  and  are  seasonably  served  and  filed 
considered  on  hearing  of  the  motion.— Gay 
v.  Torrance,  145  Cal.  144,  146,  78  Pac.  540. 
24.  Safflclcncy  of  afldavit  —  Afldavit 
made  on  Information  and  belief  on  motion 
for  new  trial  on  the  ground  of  irregularity 
was  properly  stricken  from  the  flies,  there 
being  no  authority  for  such  an  affidavit  — 
aay  y.  Torrance,  145  Cal.  144,  160.  78  Pac. 
640. 


—Deposition    of    deputy    sherlC 

^?"  *■  •''•■  ^^^  ™"«'  *>«  regarded  as 
affidavit  on  motion  for  new  trial,  where 
deputy  refused  to  make  affidavit.— SaHsman 
V.  Sunset  T.  &  T.  Co..  126  Cal.  601,  603.  68 
Pac.  169. 


§659.  NOTICE  OF  MOTIGN,  UPON  WHOM  TO  BE  SERVED  AND 
WHAT  TO  OONTAm.  The  party  intending  to  move  for  a  new^i  m^ 
withm  ten  days  after  receiving  notice  of  the  entry  of  the  judgment,  or  within 
ten  days  after  verdict,  if  the  trial  was  by  jury,  file  with  the  clerk  and  serve 
iipon  the  adverse  party  a  notice  of  his  intention  to  move  for  a  new  trial 
designating  the  grounds  upon  which  the  motion  will  be  made  and  whether  the 
same  will  be  made  upon  affidavits  or  the  minutes  of  the  court  or  both  The 
time  above  specified  shall  not  be  extended  by  order  or  stipulation. 

[Piling  of  aiBdavits.]  If  the  motion  is  to  be  made  upon  affidavits  the  mov 
mg  party  must,  within  ten  days  after  serving  the  notice,  or  such  further  time 
as  the  court  in  which  the  action  is  pending,  or  a  judge  thereof,  may  allow 
(but  not  to  exceed  twenty  days'  additional  time)  file  such  affidavits  with  the 
clerk  and  serve  a  copy  thereof  upon  the  adverse  party,  who  shall  have  ten  days 
thereafter,  or  such  further  time  as  the  court  may  allow  (not  exceeding  twenty 
days'  additional  time)  to  file  counter  affidavits  and  serve  a  copy  thereof  uoon 
the  moving  party.  ^ 

^fJ'o'"?'    .Enacted  March  11,  1872;  amendment  ipproved  March  24 

Jol?'  £*'^®  ^"i***/-  3"**'  "•  ^^^'  »»y  Code  Commission  Act  Mwch  8* 
1901,  Stats  and  Amdts  1900-1,  p.  149,  held  unconstltuHonaC  see  h"torr' 
S  5  ante;  March  20,  1907,  Stats,  and  Amdte.  1907,  p.  717  kerr's  Itata' 
and  Amdts.  1906-7.  p.  451;  April  24,  1915.  Stats  and  ffitl  191^' 
p.  201.     In  effect  August  8,  1915.  Amats.   1916, 
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NOTICE  OF  INTENTION— SERVICE  OF— 
SPECIFICATIONS. 

L  In  Gkkeb.\l,  1-16. 

IL  NoncK  OF  Intention,  17-139. 

ni  Statement  and  Specifications,  140-299. 

IV.  Matters  Considered,  300-326. 


I.  In  General. 


1.  Editorial     note  —  Amendments 
above  seetion. 


to 


2-4.  As  to   construction  of  section  —  In 
general. 

6.  Same  —  Amendment  of  1915  —  Pre- 
sumption as  to  time  of  filing  no- 
tice. 

6.  Abandonment  of  motion  for  new  trial 

— 'Bj  one  of  defendants. 

7.  Affidavits  in  support  of — Service  of. 

8.  Same — Time  of  filing  affidavits. 

9.  Alternative  method  of  appeal — Bill 

of  exceptions. 

10.  Same — ^Bill  of  exceptions  and  state- 

ment— ^Distinction  between. 

11.  Dismissal  of  new  trial  proceedings. 

12.  Judgment    affirmed — Order    denjing 

new  trial  reversed — Status  of  case. 

13.  Motion  for  new  trial — Is  in  nature 

of  a  distinct  proceeding. 

14.  Same  —  Must    state    the    particular 

grounds  on  which  it  is  based. 

15.  Proceedings  for  new  trial — Are  en- 

tirely independent  of  the  entry  of 
judgment. 

16.  Bight    to   move  for  new  trial  —  Is 

statutory. 

H  KoncE  or  Imtention. 

17,18.  As  to  time  in  which  to  serve  notice. 

19.  Same — ^Amendment  of  1915. 

20.  Same — Eminent  domain  proceedings 

— ^Verdict  of  jury  on  single  issue. 

21.  Same — Motion    for   new    trial — At- 

tack on  verdict  and  not  on  judg- 
ment. 

22.  Same — Same — ^Diligence    in    making 

and  prosecuting. 

23,24.  Same — Same — ^Dismissal  for*  want  of 
diligence  in  prosecution. 

25-32.  "Adverse    party"— As   to    who    is, 
within  provisions. 

33.  Same — Each  landowner. 

34.  Same— Executrix  of  partner. 

35.  Same — Mortgagee  co-defendant. 

36.  Same — Party  not  mentioned  in  judg- 

ment. 
37,38.  Amendment  of  notice  of  intention. 
39-  42.  Decision — Necessity  of. 

13,44.  Form  of  notice — Need  not  contain, 
what. 

45.  Same — Signing  by  an  attorney  not 
attorney  of  record.         ' 
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46. 

47, 48. 
49-  51. 

52. 

53. 

54,55. 

56, 67. 

58, 59. 

60. 

61, 62. 

63. 

64,  65. 

66-  68. 

69. 

70. 

71. 

72. 

73. 

74. 


75 

,76. 

• 

77. 

78. 

79. 

80 

■84. 

85- 

■88. 

89, 

90. 

91. 

92. 

93. 

94. 

95. 

Same — Same  —  Waiver  of  objection 
that  such  attorney  does  not  appear 
as  attorney  of  record. 

Same — Specification  of  errors. 

Same  —  Objection  on  grounds  at 
length. 

Same — Same — *  *  Grounds. ' ' 

Same — Same — Irregularity. 

Same — Same  —  Objection  that  deci- 
sion is  against  law. 

Same — Specifications  of  insufficiency 
of  evidence. 

Same — Same — ^Where  notice  of  inten- 
tion stated  that  motion  was  based 
on  minutes  of  court. 

Same — Same  —  Same  — ' '  Notice  of 
motion. ' ' 

Same — Statement  of  what  based  on. 

Same — Same — Waiver. 

Same— Waiver  of  defects  in  notice. 

Notice  of  decision  —  Necessary  to 
limit  time  of  appeal. 

Same — No  particular  form  required. 

Same  —  Notice  of  assignment  of 
judgment  —  Insufficient  notice  of 
entry. 

Same — What  constitutes — Filing  ad- 
ditional findings. 

Same — Same — Notice  of  intention  to 
move  court  to  set  aside  and  vacate 
judgment. 

Same — Same — Notice  that  **you  will 
please  take  notice  that  a  decree 
has  been  this  day  entered,"  etc. 

Same — Same — Not'ce  of  decision  ad- 
dressed to  plaintiffs  and  to  attor- 
neys of  record. 

Same — Same  —  Bendition  of  special 
verdict. 

Same — Same — Substitution  of  guar- 
dian. 

Same  —  Same — Verdict  of  jury  in 
probate  proceedings. 

Same  —  Same  —  Where  all  issues 
necessary  to  final  judgment  had 
been  tried. 

Same — Same — ^Waiver  of  formal  no- 
tice of  decision. 

Same — Same — Same — Actual  notice 
of  decision. 

Same — Same — Same — Application  of 
appellant  for  stay  of  execution  on 
judgment. 

Same — Same— Same — Consent  to  en- 
try of  judgment. 

Same— Same  —  Same  —  Evidence  of 
waiver  must  be  dear  and  uncon- 
tradicted. 

Same  —  Same  —  Same  —  Moving  for 
dismissal  of  action. 

Same  —  Same  —  Same  —  Moving  to 
modify  and  set  aside  findings. 

Same — Same — Same — Proceeding  to 
act  under  decision. 
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96.  Same — Same — Same — Service  of  no-        152. 
tiee  of  intention  to  move  for  new 

trial. 


97.  Same — Same — Same — ^That  plaintiffs 
were  minors  at  time  of  judgment 
does  not  affect  question  of  waiver. 

98-102.  Notice  of  intention  —  Necessitj  of 
service  of. 

103.  Same — Ae  to  time  of  making. 

104.  Same  —  Delay  in  service  —  Belief 

from. 

105.  Same — Judgment  not  affecting  other 

defendants— Service  of  notice. 

106.  Same — ^Pendency  of  proceeding  for 

a  new  trial. 

107, 108.  Same — Necessity  of  service  of  notice 
of  intention  upon  adverse  parties. 

109.  Same — Same — Adverse  party. 
110,  111.  Same — Same— Failure  to  serve  on  ad- 
verse party. 
112, 113.  Same — Same— Same— ^Effect  of  fail- 
ure to  serve  notice. 
114.  Same— Payment  of  fees. 
115- 117.  Same — Sufficiency  of  notice  of  inten- 
tion. 

118, 119.  Same— Time  of  filing. 
120- 122.  Same — Time  of  service. 
123,124.  Same — Same— Extension  of  time. 

125.  Same — Same — Same — May  be  made 

by  stipulation  of  attorneys. 

126.  Same  —  Same  —  Same  —  Motion    to 

modify  and  set  aside  findings  will 
not  extend  time. 
127-131.  Same— Same — Failure  to  file  notice 
within  ten  days. 

132.  Same  —  Same  —  Presumption  as  to 

time  of  giving  notice  of  intention. 

133.  Same — Same — ^Restoration   of    right 

to  move  for  new  trial. 

134.  Same — Same — Statement  in  bill  of 

exceptions  that  notice  was  season- 
ably served. 

135- 137.  Same— Same— Waiver  of  delay. 

138, 139.  Same — Same — Same — ^Reservation  of 
objection. 


153. 

154, 155. 
156- 158. 

159. 

160. 

161. 

162- 164. 

165. 

166. 

167. 
168. 

169. 

170, 171. 

172. 

173, 174. 
175. 
176. 

177. 

178. 

179. 
180. 

181, 182. 


III.  Statement  and  Specipications. 

140.  Amendment. 

141.  Same — ^By  inserting  exhibits. 

142.  Same — ^By  inserting  specification  of 

error  and  particulars. 

143.  Same — By  inserting  specifications  of 

insufficiency  of*  evidence. 

144- 146.  Same — Failure  to  serve  plaintiff  with 
notice  of  motion  to  amend  state- 
ment. 

147.  Same — Non-acceptance  of — Notice  of 

presentation. 

148.  Same  —  Presumption  of  adoption  of 

amendments. 

149.  Same — Refusal   to   settle  statement. 

150, 151.  Same — Settlement  of  statement. 

165a 


183. 
184- 186. 
187, 
188. 


189. 
190, 191. 

192. 
193- 195. 

196. 
197, 198. 


Same — Same — ^Amendments  rejected 
— Presentation  to  judge — DeliveEy 
to  clerk — Five  days'  notice. 

Bill  of  exceptions  or  proposed  state- 
ment— ^In  generaL 

Same — ^Amendments  to. 

Same— Same— Insertion  of  exhibits. 

Same — Construction  of. 

Same— Diligence  in  settiemttit  of. 

Same — ^Presumptions. 

Same — ^Reporter's  notes. 

Same — Same— Refusal  to  settle. 

Same — Settlement  of — ^Waiver  of  ob- 
jection. 

Same — Same — ^Waiver  of  omission. 

Same — Vacation  of  certificate  to  per- 
mit amendment. 

Same — ^Waiver  of  right  to  propose 
amendments. 

Engrossment — As  to  failure  to  re- 
engross. 

Same  —  Amendment  to  statement 
should  be  incorporated  in  en- 
grossed statement. 

Extension  of  time — In  which  to  pre- 
pare and  serve  proposed  statement. 

Same  —  Same  —  After  expiration  of 
time  as  previously  extended. 

Same — Same — Can  be  made  by  judge 
who  tried  the  case,  at  chambers, 
and  out  of  county. 

Same — Extension  of  time  to  serve 
statement  is  carried  by  extension 
of  time  to  prepare  statement. 

Same  —  Further  extension  without 
consent  of  adverse  party  un- 
authorized. 

Same — Stipulation  of  parties  extend- 
ing time  for  less  than  thirty  days. 

Same — ^Where  order  extending  time 
in  which  to  serve  notice  of  inten- 
tion was  without  jurisdiction. 

Piling  statement  on  motion  for  new 
trial. 

Same — ^Failure  to  file  in  time. 

Same — Necessity  of. 

Insertion  of  evidence. 

Insufficiency  of  evidence — Specifica- 
tions of  particulars. 

Judge    who    tried    cause  —  Proper 

judge  to  settle  statement. 
Minutes  of  court — Motion  for  new 

trial  on — Specifying  particulars. 

Notice  of  settlement — Provision  re- 
quiring five  days'  notice. 

Same — Settlement  of  .statement  by 
judge  by  adoption  of  proposed 
amendment. 

Same  —  Waiver  of  notice  of  settlo- 
ment. 

Object  to  statement  or  bill  of  ex- 
ceptions. 
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199.  Befusal  to  settle  statement  —  Made 
after  judgment. 

200,201.  Same — ^Bemedj  for  refusal  to  settle. 

202.  Serviee  ef  proposed  statement — On 
legal  holiday. 

203-206.  Signatnre  and  certificate  of  judge — 
Are  indispensable, 

207.  Same — Statement   signed   hj   attor- 
ney. 

208,209.  Same — Sufficiency  of, 

210.  Same  —  Same  —  Paper  appended  to 

statement. 

211.  Same — Same  —  Specifications  should 

conform  to  notice  of  intention. 

212,213.  Same — ^Time  for. 

214,215.  Specification  of  error— Necessity  of. 

216.  Same — ^Failure  of  court  to  find  on  all 

issues  raised  by  pleading. 

217.  Same-r-Objection  that  judgment  is  in  * 

favor  of  party,  on  cause  of  action 
for  which  he  is  not  sued. 

218.  Same — Office  of  specification  of  er- 

rors. 

219.  Same — ^Rulings  on  the  admission  of 

evidence. 

220,221.  Same — ^Ruling  on  demurrer. 

222,223.  Same — Specifications  of  insufficiency. 

224.  Same — Specification  of  insufficiency 
of  evidence — Form  of. 

225,226.  Same — Same — Insufficient  specifiea- 
tion  of  insufficiency  of  the  evi- 
dence. 

227-233.  Same — Same — Necessity  of. 

234.  Same  —  Same  —  Same  —  On   appeal 

from  order  denying  an  appfication 
for  order. 

235.  Same — Same — Not  to  be  regarded  as 

a  pleading. 

236.  Same— Same — ^Place  of  specification. 

237-240.  Same — Same — ^Purpose  of  requiring 
particulars. 

241-244.  Same — Same — Sufficiency  of  specifi- 
cation. 

245.  Same — Same—Same — "Court  should 
have  found." 

246.247.  Same — Same — Same  —  Evidence  in- 
sufficient to  show  facts. 

248-  250.  Same  —  Same  —  Same  — '  *  Evidence 
shows. ' ' 

K1-25&  Same — Same — Same  —  Findings  as 
whole. 

256,257.  Same — Same — Same  —  First  finding 
of  court  is  not  sustained  by  evi- 
dence. 

2fiS,  Same — Same — Same — Ignoring   part 
of  evidence. 

259.  Same — Same  —  "It  clearly  appears 
from  evidence." 

S60.  Same — Same — Same  —  Items  of  ac- 
eonnt. 

t61«  Same — Same — Same  —  Narration  of 
evidence. 


262-  266. 

267- 272. 

273. 

274, 275. 
276. 

277. 

278. 

279. 

280. 

281. 
282. 

283. 

284. 

285. 

286. 
287, 288. 
289-  292. 

293. 

294. 
295. 


Same — Same— Same — ' '  No  evidence 
to  support." 

Same — Same-^ame  —  Pointing  out 
particular  findings  objected  to. 

Same — Same— Same  —  Pointing  out 
with  considerable  detail  the  par- 
ticular facts. 


Same — Same— Same  —  Probative 
ultimate  facts. 
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296. 


297, 298. 
299. 


Same  —  Same  —  Same  —  Reasonably 
successful  effort  to  state  particu- 
lars. 

Same  —  Same  —  Same  —  "Result  of 
testimony. ' ' 

Same — Same —  Same  —  Specification 
in  assignment  of  error  that  evi- 
dence is  insufficient  to  justify. 

Same — Same-^-Same  —  Statement  of 
all  evidence. 

Same — Same — Same — ^Waiver  of  in- 
sufficiency. 

Same — Sufficiency  of  specification. 

Same — Same  —  Incorporation  of  in- 
struction. 

Stipulation  as  to  correctness  of  tran- 
script. 

Statement — When  sufficient. 

Striking  out  redundant  matter. 

Time  of  service — Presentment,  etc. 

Time  to  present  for  settlement. 

Same — Failure  to  present  in  time. 

Same  —  Same  — ^  Excuse  for  delay 
should  have  been  set  out  in  state- 
ment. 

Same — Failure  to  serve  in  time. 

Same  —  Same  —  Objection  that  pro- 
posed statement  has  not  been  pre- 
sented to  judge  in  time  must  be 
urged,  when. 

Same  —  Same  —  Where  it  does  not 
appear  when  amendments  were 
served  on  plaintiff's  attorney. 

Same — Relief  from  effect  of  failure. 

Same — ^Waiver  of  delay. 


IV.  Matters  Considered. 

300-  303.  Assignment  of  errors — Necessity  for. 

304-307.  Errors  not  specified  in  statement — 
Will  not  be  considered. 

308.  Same — Error  in  instruction. 

309,310.  Essential  parties. 

311.  Failure  to  specify  that  court  did  not 

find  on  issue  raised. 

312.  Same — Appellate  court  will   confine 

its  attention  to  the  specifications. 

313.  Notice  not  a  part  of  the  judgment- 

roll. 

314.  Order  on  motion  for  new  trial. 

315.  Record  on  appeal. 

316.  Specifications  in  statement  for  new 

trial. 
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317.  Specifications  of  particulars — Insiiffi* 

ciency  of  evidence. 

318.  Same — Same  —  All  evidence  consid- 

ered, when. 

319.  Same — Same — Necessity  for. 
320, 321.  Same— Same^Sufficiency  of. 

322.  Statement  on  motion  for  new  trial. 
323-  326.  Same— Editorial  note. 

L     IN   GENERAL. 

See.     also,     ante,     §  660,     and     "Editorial 
notes"  667.  ante,  and,  post.  8  661. 

1.  Bdltorlal  Bote— AflBeB^BteBts  to  above 
veelloB  since  first  edition  have  radically 
changred  the  provisions  and  requirements 
thereof,  and  have  rendered  many  of  the 
decisions  heretofore  rendered  under  the 
above  section,  and  the  other  sections  relat- 
ingr  to  new  trial  purely  academic;  but  the 
former  annotations  and  decisions  on  the 
above  section  before  the  amendments  are 
retained  here  for  whatever  interest  and 
importance  they  may  have.  While  no 
longer  applicable  under  the  lang-uage  and 
requirements  of  the  above  section,  such 
decisions  may  still  be  of  service  as  show- 
ing: reason ingrs  of  court  in  the  matters 
under  consideration,  and  for  that  reason 
may  have  some  bearing  in  the  considera- 
tion, of  other  sections  of  the  code  in  the 
chapters  on  appeal,  in  which  same  or  sim- 
ilar thingrs  are  provided  for;  but  under 
which  sections  the  decisions  can  not  be 
placed  without  the  danger  of  leading:  to 
confusion  and  error. 

2.  As  to  coBlitroctlOB  of  seetloB-^lB  sob- 
rral. — In  changringr  the  phraseolog:y  in  the 
amendment  of  1916  we  can  not  believe  that 
the  leg:islature  Intended  the  word  "trial" 
should  mean  anything:  difFerent  from  the 
words  "the  action  was  tried"  found  in  the 
former  statute.  When  the  leg:i8lature  used 
the  term  "trial"  it  must  have  intended  to 
refer  to  the  action  being  tried,  and  not 
alone  to  some  one  or  more  issues  of  fact 
to  be  submitted  to  the  Jury  not  decisive 
of  the  case;  it  was  not  intended  to  intro- 
duce a  rule  at  variance  with  the  procedure 
of  half  a  century. — San  Joaquin  &  King:s 
River  Canal  &  Irr.  Co.  v.  Stevinson.  30  Cal. 
App.   405.   168   Pac.   768. 

3.  The  determination  of  a  Jury  of  some 
single  isolated  issue  of  fact  in  a  case  is 
not  "the  trial  by  Jury"  referred  to  in  this 
section  where  there  remains  other  issues 
undisposed  of. — San  Joaquin  &  Kingrs  River 
Canal  &  Irr.  Co.  v.  Stevinson.  30  Cal.  App. 
405,    158   Pac.    768. 

4.  In  condemnation  proceed! ng:8  the  ques- 
tions of  use  and  necessity  are  exclusively 
for  the  court  to  determine  and  these  are 
issues  of  fact,  thoug:h  withheld  from  the 
jury,  and  must  be  determined  by  the  court 
before  final  Judg:ment  of  condemnation  can 
be  entered,  and  until  found  upon  by  the 
court  there  is  no  "trial"  as  contemplated 
by  this  section. — San  Joaquin  &  Kingrs  River 


Canal  A  Irr.  Co.  v.  Stevinson,  30  Cal.  App. 
405.  168  Pac  768. 

8-  teBic— ABMB^BMBt  of  1>1lf  rrisBip 
tloB  mm  to  tlBic  of  mOmm  Botlee.^-Wtaen  a 
notice  of  intention  was  served  two  days 
before  the  effective  date  of  the  1916  amend- 
ment, but  It  does  not  appear  from  the  bill 
of  exceptions  when  it  was  filed.  It  will  be 
presumed.  In  support  of  the  order  grranting: 
the  motion,  that  It  was  filed  prior  to  the 
amendment. — Cormond  v.  United  Railroads. 
41  Cal.  App.   688.   188  Pac.   218. 

C  AbBB4oBBicBt  Of  BiotlOB  foT  BCw  trial 
^-By  oBc  of  4ef^adBBta  did  not  preclude 
another  defendant  from  prosecuting  his 
own  motion  therefor  or  appealing  from 
Judg:ment  therein. — Johnson  v.  Reed.  125 
Cal.   74,  76.  67  Pac.  680. 


7.     AM^BTlts  iB  sBpport  of^Scrrlco  off.^ — 

In  the  case  where  an  appellant  moves  for 
a  new  trial  and  in  support  thereof  files 
affidavits  intended  to  show  'that  there  was 
no  consideration  for  the  trust  deed  In  llti- 
gration.  and  that  such  trust  deed  should 
not  be  given  priority  over  appellant's  mort- 
gagre  these  aflldavits  must  be  served  and 
filed  within  ten  days  after  serving  the 
notice  of  motion,  under  the  provisions  of 
the  above  section. — W.  P.  Fuller  A  Co.  v. 
McClure.  —  Cal.  App.  — ,  191  Pac.  1027. 

Am  to  tkc  rigkt  of  tke  odvene  party*  ob 
motloB  for  B  Bew  trial*  to  iBtrodace  cobb- 
ter-aMdBvlts,  see  note  Ann.  Cas.  191 2D, 
1303. 


8*     Same — ^TlBie     for     fillBgr     affldavltik — 

Where  motion  for  new  trial  was  based  on 
affidavits  showing  the  disqualification  of 
Judge,  but  the  aflldavits  were  not  filed 
within  ten  days  after  notice  of  intention, 
they  can  not  be  considered. — Estate  of 
Kasson,  141  Cal.  &S.  41.  74  Pac.  436. 

8a.  Same — Saate— BxteasloB  of  time  with- 
in which  affidavits  on  motion  for  new  trial 
may  be  filed  for  more  than  thirty  days 
beyond  statutory  time  Is  authorized  by  this 
section. — Oberlander  v.  Fixen  &  Co.,  129 
Cal.  690,  691,  62  Pac.  264. 

•.  Alteraatlve  mctkod  of  appeal— Bill  of 
exceptloBo  to  be  used  on  appeal  taken  pur- 
suant to  sections  941a  et  seq..  post,  must 
be  settled  and  notice  of  settlement  given 
as  prescribed  in  this  section. — Ford  v. 
Braslan  Seed  Growers  Co..  10  Cal.  App.  762, 
766,    103  Pac.   946. 

As    to    bin    of    exeeptloBo    or    atatoBicBt* 

see  pars.  153-169.  this  note;  also,  post, 
{  661.  note  1. 

10.  Same — ^Blll  of  exceptloas  aad  state- 
ment—DlstlactloB  betweea,  as  to.  see  Pease 
V.  Fink.  3  Cal.  App.  371,  86  Pac,  667, 

11.  Dismissal   of   aew   trial   proeeedlagB. 

— The  court  has  Jurisdiction  to*  dismiss  pro- 
ceedings on  motion  for  new  trial  for  inex- 
cusable neglect  for  failing  to  present  the 
statement  on  motion  for  new  trial  for  set- 
tlement for  more  than  a  year  after  the 
making  of  the  motion. — Kokole  v.  Superior 
Court.   17   Cal.  App.   457,   120  Pac.  67. 


1«54 


eh.  VII,  Art.  II.] 


NOTICB  OP  lAlTBlfTION^ADVBRSE  PARTY.'' 


fi«5» 


As  to  B«eeMilt9r  tor  dlilffeBee  la  aiaklBir 
»■<  pioacewting  mottoa  tor  new  trial,  etCf 

see  pars.  22-24,  this  note. 


t  afllrMicd  -» Order  desriaff 
mew  trial  reversed— Stataa  of  ease. — Where 
on  a  Judgrment  recovered  an  appeal  is 
taken  from  the  Judgment  which  is  affirmed 
and  an  order  denying:  a  motion  for  a  new 
trial  is  denied,  which  order,  on  appeal,  is 
reversed  and  a  new  trial  having:  been  taken 
prior  to  the  amendment  to  the  above  sec- 
tion of  1916,  the  new  trial  order  was 
entirely  independent  of  the  ent^y  order 
judgrment  and  having:  been  properly  insti- 
tuted, while  the  appeal  from  the  Judg:ment 
was  pending:  a  new  trial  could  have  been 
granted  by  the  lower  court,  even  after  the 
Jude:ment  was  affirmed  on  appeal.  The  effect 
w^as  that  the  affirmance  of  the  Judg:ment 
was  vacated  by  the  Judgrment  reversing:  the 
order  appealed  from  and  awarding:  a  new 
trial,  and  the  orig:inal  Jude:ment  could  not 
be  carried  into  execution,  under  the  pro- 
visions of  section  686,  post. — ^Labique  y. 
Walsh.  —  Cal,  App.  — ,  196  Pac.  612. 


13.  Motion  tor  new  trial — ^Is  la 
•ff  a  distiaet  proeeedlas,  and  is  to  be  heard 
on  an  independent  record  distinct  from 
record  on  which  judg:ment  depends. — Bode 
V.  Lee,  102  Cal.  683,  686,  36  Pac.  936;  Kalt- 
sclunidt  ▼.  Weber,  136  Cal.  676,  676,  69  Pac. 
4»7. 

14.  SaaM — ^Mnst  state  the  partlenlar 
arrevads  oa  whieh  It  Is  based,  but  this  may 
be  done  by  reference  to  notice  of  inten- 
tion.— ^Williams  v.  Hawley,  144  Cal.  97,  99, 
77  Pac.  762.  See  Holverstot  v.  Bug:by,  13 
CaL  43;  People  v.  Ah  Sam,  41  Cal.  646,  660; 
Uerrlich  y.  McDonald,  80  Cal.  472,  22  Pac. 
299. 

15.  Proeeedlaffs  for  aew  trial— Are 
eatlrely  iadepeadeat  of  tbe  eatry  of  Jndc- 
■leat,  and  may  be  instituted  before  or 
after  its  entry,  and  even  while  appeal  from 
judgment  is  pending:. — ^Brison  v.  Brison,  90 
Cal.  323,  327,  27  Pac.  186.  See  Spanasel  v. 
I>elling:er.  34  Cal.  476. 

!«.  Risht  to  aiove  for  ft  aew  trial — ^Is 
otatwtory  and  must  be  pursued  in  the  man- 
ner pointed  out  by  statute. — California  Imp. 
Co.  V.  Baroteau,  116  Cal.  136,  138,  44  Pac. 
1018. 

IT.     NOTICE    OF    INTENTION. 

17.  As  to  tlate  la  whleh  to  serve  aotlee. — 

Where  all  the  issues  in  a  case  are  tried  by 
a  Jury,  the  time  for  serving:  and  filing:  the 
notice  of  intention  to  move  for  a  new  trial 
be8:in8  to  run  when  the  verdict  was  ren- 
dered, but  where  some  special  issue,  not 
determinative  of  the  case,  has  been  tried 
by  a  Jury,  the  time  does  not  beg:in  to  run 
upon  the  rendition  of  the  verdict  upon 
such  special  issue,  but  from  the  entry  of 
judgment. — San  Joaquin  etc.  Irr.  Co.  v. 
gtevinson,  30  Gal.  App.  406,  168  Pac.  768. 

18.  In  a  proceeding:  for  the  condemna- 
tion of  an  easement,  where  the  issue  of 
public  use  and  the  issue  of  public  necessity 


were  ilrst  heard  and  determined  by  the 
court,  and  the  issue  of  damag:es  thereafter 
determined  by  a  Jury,  the  time  to  file  and 
serve  a  notice  of  intention  to  move  for  a 
new  trial  runs  from  the  time  of  entry  of 
the  flndingrs  and  Judg:ment,  and  not  from 
the  date  of  the  verdict. — San  Joaquin  etc. 
Irr.  Co.  V.  Stevinson,  30  Cal.  App.  405, ,  168 
Pac.  768. 

19.  Saaie — ^AmeadMOat  of  1915. — The  time 
to  serve  a  motion  for  new  trial  depends 
upon  the  service  of  notice  of  entry  of 
Judg:ment. — Bates  v.  Ransome-Crummey  Co., 
42  Cal.  App.  699,  184  Pac.  89. 

See,  also,  pars.  66-97,  this  note. 


Same— Bmlaeat  doatala  proceedLlass 
"-Verdict  of  Jnry  oa  sla^le  issue,  under 
submission  in  accordance  with  the  provisions 
of  section  1241,  post,  does  not  constitute  a 
"decision,"  within  the  provisions  of  the 
above  section  setting:  in  motion  the  running: 
of  the  time  within  which  a  notice  of  in- 
tention to  move  for  a  new  trial  must  be 
griven. — Henshaw  v.  Superior  Court,  46  Cal. 
App.  106.  187  Pac.  41,  following:  the  doctrine 
in  San  Joaquin  &  KIng:s  River  Canal  & 
Irr.  Co.  v.  Stevinson,  30  CaL  App.  406,  168 
Pac.   768. 

21.     Saate-^Motioa  for  aew  trial — ^Attacks 
verdict  aad  aot  the  Jodsmeat*  and  may   be 

made  prior  to  entry  of  the  latter;  and  the 
question  as  to  who  is  the  "adverse"  party 
or  parties,  requiring:  to  be  served  with 
notice  of  intention,  is  to  be  determined 
from  the  verdict  rather  than  the  Judg:ment. 
— Johnson  v.  Phenlx  Ins.  Co.,  162  Cal.  199, 
92   Pac.   182. 


As    to   aiotloB    for   aew   trial   oa 
of  conri,  see  pars.  58  and  69,  this  note. 

22.  Same — Sane-^Dlliseace  la  makiav 
aad  prosecatias* — The  motion  is  an  inde- 
pendent proceeding:  in  an  action,  in  which 
the  burden  of  acting  is  at  all  times  upon  the 
moving:  party,  and  it  devolves  upon  him  to 
proceed  with  dilig:ence. — Dorcy  v.  Brodis. 
163  Cal.  676,   96  Pac.  278. 

2S.  Saaie— Same— -Dismissal  for  waat  of 
diliireace  la  prosecatloa. — The  rig:ht  of  the 
prevailing  party  to  have  the  motion  dis- 
missed for  failure  to  prosecute  it  dilig:ently 
is  not  affected  by  the  action  of  the  court 
of  its  own  motion  in  fixing:  «^  date  of  set- 
tlement of  the  statement,  or  by  the  ex 
parte  application  of  the  attorney  for  thfe 
moving:  party;  and  an  inexcusable  delay 
for  four  months  to  take  the  necessary  steps 
to  have  the  statement  settled  Justifies  its 
dismissal  on  the  ground  stated. — Dorcy  v. 
Brodis,   168   Cal.  676,  96   Pac.   278. 

24.  The  motion  may  be  dismissed  for 
want  of  diligence  in  its  prosecution,  and  the 
determination  of  the  question  as  to  whether 
it  has  been  prosecuted  diligently  or  not  is 
one  resting  largely  in  the  discretion  of  the 
trial  court. — Dorcy  v.  Brodis,  153  Cal.  675, 
96   Pac.    278. 


"Adverse      party^^As      to      who     ist 
wrlthia    provisioBs. — The    adverse   party    on 
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317.  Specifications  of  particulars — Insiifi- 

ciency  of  evidence. 

318.  Same — Same  —  All  evidence  consid- 

ered, when. 

319.  Same — Same — Necessity  for. 
320, 321.  Same — Same — Sufficiency  of. 

322.  Statement  on  motion  for  new  triaL 
323-  326.  Same— Editorial  note. 

L     IN   GENERAL. 

See,  also,  ante,  8  660,  and  "Editorial 
notes"  667,  ante,  and,  post,  8  661. 

1.  Editorial  Bote— Amendmettta  to  above 
•eetlon  since  first  edition  have  radically 
changred  the  provisions  and  requirements 
thereof,  and  have  rendered  many  of  the 
decisions  heretofore  rendered  under  the 
above  section,  and  the  other  sections  relat- 
ing to  new  trial  purely  academic;  but  the 
former  annotations  and  decisions  on  the 
above  section  before  the  amendments  are 
retained  here  for  whatever  interest  and 
importance  they  may  have.  While  no 
longer  applicable  under  the  language  and 
requirements  of  the  above  section,  such 
decisions  may  still  be  of  service  as  show- 
ing reasonings  of  court  in  the  matters 
under  consideration,  and  for  that  reason 
may  have  some  bearing  In  the  considera- 
tion of  other  sections  of  the  code  in  the 
chapters  on  appeal,  in  which  same  or  sim- 
ilar things  are  provided  for;  but  under 
which  sections  the  decisions  can  not  be 
placed  without  the  danger  of  leading  to 
confusion  and  error. 

2.  As  to  coBstractlom  of  ■eetlon^in  ges- 
rral. — In  changing  the  phraseology  in  the 
amendment  of  1915  we  can  not  believe  that 
the  legislature  intended  the  word  "trial" 
should  mean  anything  different  from  the 
words  "the  action  was  tried"  found  in  the 
former  statute.  When  the  legislature  used 
the  term  "trial"  it  must  have  intended  to 
refer  to  the  action  being  tried,  and  not 
alone  to  some  one  or  more  Issues  of  fact 
to  be  submitted  to  the  jury  not  decisive 
of  the  case;  It  was  not  intended  to  intro- 
duce a  rule  at  variance  with  the  procedure 
of  half  a  century. — San  Joaquin  A  Kings 
River  Canal  &  Irr.  Co.  v.  Stevinson,  SO  Cal. 
App.   406.   168  Pac.   768. 

3.  The  determination  of  a  Jury  of  some 
single  Isolated  issue  of  fact  In  a  case  is 
not  "the  trial  by  Jury"  referred  to  in  this 
Fection  where  there  remains  other  Issues 
undisposed  of. — San  Joaquin  &  Kings  River 
Canal  &  Irr.  Co.  v.  Stevinson,  30  Cal.  App. 
405,    158   Pac.    768. 

4.  In  condemnation  proceedings  the  ques- 
tions of  use  and  necessity  are  exclusively 
for  the  court  to  determine  and  these  are 
issues  of  fact,  though  withheld  from  the 
jury,  and  must  be  determined  by  the  court 
before  final  Judgment  of  condemnation  can 
be  entered,  and  until  found  upon  by  the 
court  there  is  no  "trial"  as  contemplated 
by  this  section. — San  Joaquin  &  Kings  River 


Canal  A  Irr.  Co.  v.  Stevinson,  30  CaL  App. 
406,  168  Pac.  768. 


^AatoBdMOBt  of  1911 
■a  to  tlMic  of  anmg  aotlee< — ^When  a 
notice  of  intention  was  served  two  days 
before  the  effective  date  of  the  1916  amend- 
ment, but  It  does  not  appear  from  the  bill 
of  exceptions  when  It  was  filed.  It  will  be 
presumed,  in  support  of  the  order  granting* 
the  motion,  that  it  was  filed  prior  to  the 
amendment. — Cormond  v.  United  Railroads. 
41  Cal.  App.   688,  183  Pac.   218. 


C  AboBAoBMieBt  of  BiotiOB  for  BOW  trial 
'—By  OBc  of  def^jdaBta  did  not  preclude 
another  defendant  from  prosecuting  his 
own  motion  therefor  or  appealing  from 
Judgment  therein. — Johnson  v.  Reed,  126 
Cal.   74.   76,  67  Pac.  680. 

7.     AflldBTlts  IB  aapport  of— geitlce  off< — 

In  the  case  where  an  appellant  moves  for 
a  new  trial  and  in  support  thereof  files 
affidavits  Intended  to  show  'that  there  was 
no  consideration  for  the  trust  deed  in  liti- 
gation, and  that  such  trust  deed  should 
not  be  given  priority  over  appellant's  mort- 
gage these  affidavits  must  be  served  and 
filed  within  ten  days  after  serving  the 
notice  of  motion,  under  the  provisions  of 
the  above  section. — W.  P.  Fuller  &  Co.  v. 
McClure,  —  Cal.  App.  — ,  191  Pac.  1027. 

Aa  to  tke  riffkt  of  tke  adverac  party,  ob 
BiottoB  for  a  Bew  trlalt  to  latrodBce  oobb- 
ter-BfltdBTlta,  see  note  Ann.  Cas.  191 2D, 
1303. 

&     Same — Time     for     flllBg     allldavlta. — 

Where  motion  for  new  trial  was  based  on 
affidavits  showing  the  disqualification  of 
Judge,  but  the  affidavits  were  not  filed 
within  ten  days  after  notice  of  intention, 
they  can  not  be  considered. — Estate  of 
Kasson,  141  Cal.  &S,  41,  74  Pac.  436. 

8a.  Same— Same—BxteBaioB  of  time  with- 
in which  affidavits  on  motion  for  new  trial 
may  be  filed  for  more  than  thirty  days 
beyond  statutory  time  is  authorized  by  this 
section. — Oberlander  v.  Fixen  A  Co.,  129 
Cal.  690,  691,  62  Pac.  264. 

S.  Alteraatlve  metkod  of  appeal^Blll  of 
exeeptloBs  to  be  used  on  appeal  taken  pur- 
suant to  sections  941a  et  seq.,  post,  must 
be  settled  and  notice  of  settlement  given 
as  prescribed  In  this  section. — Ford  v. 
Braslan  Seed  Growers  Co.,  10  Cal.  App.  762. 
766,   103  Pac.   946. 

As    to    bin    of    exeeptloBs    or    atatemoBt* 

see  pars.  153-169,  this  note;  also,  post, 
{  661,  note   1. 

10.  Same— Bill  of  exeeptloBs  aad  state- 
meat- DIatlBctloB  betweea,  as  to,  see  Pease 
V.  Fink,  8  Cal.  App.  371,  86  Pac.  657. 

11.  Dismissal   of   aew   trial   proeeedlBca. 

— The  court  has  Jurisdiction  to* dismiss  pro- 
ceedings on  motion  for  new  trial  for  inex- 
cusable neglect  for  failing  to  present  the 
statement  on  motion  for  new  trial  for  set- 
tlement for  more  than  a  year  after  the 
making  of  the  motion. — Kokole  v.  Superior 
Court,   17   Cal.  App,   467,   120  Pac.   67. 
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fi«5» 


iltjr  tor   dlll«eBc«  la  auiklBK 
uolloB  tor  ac^v  trial,  ete,» 

pars.  22-I4»  this  note. 


1&     J«teaieBt    afllraicd -» Order    deartair 
M«w  trial  revereed    -Stataa  of  ea«e. — Where 
on     a     Juderment    recovered    an    appeal    is 
taken  from  the  Judgment  which  is  affirmed 
and   an   order  denying  a  motion  for  a  new 
tri&l   Is   denied,  which  order,   on  appeal,  is 
reversed  and  a  new  trial  having:  heen  taken 
prior  to   the  amendment  to  the  above  sec- 
tion    of     1915,    the     new     trial     order    was 
entirely     independent    of    the    entfy    order 
Judg-ment  and   having  been   properly   insti- 
tuted, while  the  appeal  from  the  Judgement 
was   pendlner  a  new  trial  could  have  been 
granted  by  the  lower  court,  even  after  the 
Juds'ment  was  affirmed  on  appeal.  The  effect 
was    that   the   affirmance   of   the   Judgment 
was  vacated  by  the  judg-ment  reversing  the 
order  appealed   from  and  awarding  a  new 
trial,  and  the  original  Judgment  could  not 
be    carried    into   execution,    under   the   pro- 
visions    of    section    686,    post. — ^Labique    y. 
IValsh,  —  Cal.  App.  — .  196  Pac.  512. 


M ottoa  for  new  trial— -U  la 
•f  a  distlaet  proeeedlag,  and  is  to  be  heard 
on  an  independent  record  distinct  from 
record  on  which  Judgment  depends. — Bode 
V.  Lee.  102  Cal.  583,  586,  36  Pac.  936;  Kalt- 
schmidt  y.  Weber,  136  Cal.  675,  676,  69  Pac. 
497. 


gale  Mast  state  the  particular 
oa  wkleh  It  Is  kaaed»  but  this  may 
be  done  by  reference  to  notice  of  inten- 
sion.— ^Williams  v.  Hawley,  144  Cal.  97,  99, 
77  Pac.  762.  See  Holverstot  v.  Bugby,  13 
CaL  4S:  People  y.  Ah  Sam,  41  Cal.  645,  650; 
Herrllck  v.  McDonald,  80  Cal.  472,  22  Pac. 
299. 

IS.  Pvoceedlags  for  aew  trlal-^Are 
eatirely  ladepeadeat  of  tke  entry  of  Jndg- 
■M«<«  and  may  be  instituted  before  or 
after  its  entry,  and  even  while  appeal  from 
)adgrnient  is  pending. — Brison  v.  Brison,  90 
Cal.  323,  327,  27  Pac.  186.  See  Spanagel  v. 
Ltelllnger,  34  Cal.  476. 

tmm  WlMm^t  to  move  for  a  aew  trial— >Is 
mtrntrntmrr  and  must  be  pursued  in  the  man- 
ner pointed  out  by  statute. — California  Imp. 
Co.   ▼.   Baroteau,  1X6   Cal.   136,  138,   44   Pac. 

loia. 

n.     NOTICE    OP    INTENTION. 

17.  As  to  time  la  wkick  to  serve  aotlee. — 
Where  all  the  issues  in  a  case  are  tried  by 
a  Jury,  the  time  for  serving  and  filing  the 
notice  of  intention  to  move  for  a  new  trial 
hegrins  to  run  when  the  verdict  was  ren- 
dered, but  where  some  special  issue,  not 
determinative  of  the  case,  has  been  tried 
by  a  jury,  the  time  does  not  begin  to  run 
npon  the  rendition  of  the  verdict  upon 
such  special  issue,  but  from  the  entry  of 
jadgment. — San  Joaquin  etc.  Irr.  Co.  v. 
Stevinson,  30  Cal.  App.  405.  158  Pac.  768. 

18.  In  a  proceeding  for  the  condemna- 
tion of  an  easement,  where  the  Issue  of 
pabllc  use  and  the  issue  of  public  necessity 


were  first  heard  and  determined  by  the 
court,  and  the  issue  of  damages  thereafter 
determined  by  a  Jury,  the  time  to  file  and 
serve  a  notice  of  intention  to  move  for  a 
new  trial  runs  from  the  time  of  entry  of 
the  findings  and  Judgment,  and  not  from 
the  date  of  the  verdict. — San  Joaquin  etc. 
Irr.  Co.  v.  Stevinson,  30  Cal.  App.  405,  ,158 
Pac.  768. 

19.  Same— Amendmeat  of  1915. — The  time 
to  serve  a  motion  for  new  trial  depends 
upon  the  service  of  notice  of  entry  of 
Judgment. — Bates  v.  Ransome-Crummey  Co., 
42  Cal.  App.  699,  184  Pac.   39. 

See,  also,  pars.  66-97,  this  note. 


Sante— Eminent  domala  proceedings 
"-Verdict  of  Jury  oa  single  liisne»  under 
submission  in  accordance  with  the  provisions 
of  section  1241,  post,  does  not  constitute  a 
"decision,"  within  the  provisions  of  the 
above  section  setting  in  motion  the  running 
of  the  time  within  which  a  notice  of  in- 
tention to  move  for  a  new  trial  must  be 
given. — Henshaw  v.  Superior  Court,  45  Cal. 
App.  105,  187  Pac.  41,  following  the  doctrine 
in  San  Joaquin  &  Kings  River  Canal  & 
Irr.  Co.  V.  Stevinson,  30  Cal.  App.  405,  158 
Pac.   768. 


21.  Same — Motloa  for  new  trial — ^Attacks 
verdict  and  act  the  Jadgment,  and  may  be 

made  prior  to  entry  of  the  latter;  and  the 
question  as  to  who  is  the  '^adverse"  party 
or  parties,  requiring  to  be  served  with 
notice  of  intention,  is  to  be  determined 
from  the  verdict  rather  than  the  Judgment. 
— Johnson  v.  Phenix  Ins.  Co.,  152  Cal.  199, 
92   Pac.    182. 

As  to  ntotloa  for  aew  trial  ea  minntea 
of  court,  see  pars.  58  and  59,  this  note. 

22.  Same^-Same-^DIllgeace  In  making 
and  proseentlng. — The  motion  is  an  inde- 
pendent proceeding  In  an  action,  in  which 
the  burden  of  acting  is  at  all  times  upon  the 
moving  party,  and  it  devolves  upon  him  to 
proceed  with  diligence. — Dorcy  v.  Brodis, 
153  Cal.  675,   96  Pac.  278. 

2S.  Same— Same—Dismissal  for  waat  of 
dlllgeaee  la  prosecution. — The  right  of  the 
prevailing  party  to  have  the  motion  dis- 
missed for  failure  to  prosecute  it  diligently 
is  not  affected  by  the  action  of  the  court 
of  its  own  motion  in  fixing  a  date  of  set- 
tlement of  the  statement,  or  by  the  ex 
parte  application  of  the  attorney  for  thfe 
moving  party;  and  an  inexcusable  delay 
for  four  months  to  take  the  necessary  steps 
to  have  the  statement  settled  Justifies  its 
dismissal  on  the  ground  stated. — ^Dorcy  v. 
Brodis,   153  Cal.  676,  96   Pac.   278. 

24.  The  motion  may  be  dismissed  for 
want  of  diligence  in  its  prosecution,  and  the 
determination  of  the  question  as  to  whether 
it  has  been  prosecuted  diligently  or  not  Is 
one  resting  largely  in  the  discretion  of  the 
trial  court. — Dorcy  v.  Brodis,  153  Cal,  675, 
96    Pac.    278. 

25.  "Adverse  party»»— As  to  who  Is, 
wlthia    provisions. — The    adverse    party    on 
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S4.  Saate— Same— ObJeetloB  that  dedalam 
is  asalaat  law  must  be  designated  as 
irround  for  new  trial  in  notice  of  intention 
in  order  to  be  considered. — Polk  v.  Bosgrs, 
122  Cal.  114,  117,  64  Pi^c.  5S6. 

56.  Designation  that  evidence  is  affalnst 
law  as  erround  for  new  trial  precludes  con- 
sideration of  failure  of  court  to  make  find- 
ing of.  fact  on  material  averments,  that 
beiner  decision  against  law. — Polk  v.  Bogrsrs, 
122  Cal.  114,  117,  54  Pac.  586. 


228,   238,   87   Am.   Dec.  66.     See  Nishkian  v.  As  tp  stateaiaBt  saaarallT*  see  Part   HI, 

Chlsholm,  2  Cal.  App.  496,  84  Pac.  312.  this   note. 

62.  Notice  of  Intention  to  moTo  for  new 
trial,  recitinff  that  it  would  be  made  upon 
a  statement  or  bill  of  exceptions  and  upon 
record  of  the  court  and  the  minutes,  is  not 
defective  merely  because  motion  was  actu- 
ally based  on  bill  of  exceptions. — ^Duncan  v. 
Times-Mirror  Co.,  120  Cal.  402,  62  Pac.  662. 

65.  Saate  —  Saate  •— 'Waiver. — Failure  of 
notice  of  intention  to  move  for  new  trial, 
to  state  on  what  it  will  be  based,  can  bo 
taken  advantasre  of  by  respondents,  thougrh 
they  presented  amendment  to  bill  of  excep- 
tions and  took  part  in  settlement  of  such 
bill,  since  appellant  had  right  to  bill  of 
exceptions  to  be  used  on  his  appeal  from 
Judgment. — Hughes  v.  Alsip,  112  Cal.  687. 
690,  44  Pac  1027. 

64^     Saate— W^alver    of   defects    la    aatlee. 

— ^Where  motion  for  new  trial  was  con- 
tested and  submitted  for  decision  without 
objecting  or  reserving  any  right  to  object 
that  notice  of  motion  was  not  made  or 
given  according  to  law,  any  irregularity 
in  notice  was  waived. — Christy  v.  Spring 
Valley  W.  W..  68  Cal.  78,  8  Pac.  849. 

66.  Where  respondent's  attorneys  were 
not  misled  by  notice  of  intention  to  move 
for  new  trial  by  absence  of  such  notice  to 
specify  that  new  trial  will  be  asked  for. 
since  they  stipulated  giving  further  time 
to  defendant  within  which  to  prepare  and 
serve  its  statement  on  motion  for  new 
trial,  objection  to  such  notice  will  not  be 
sustained. — O'Connell  v.  Main  &  T.  S.  H.  Co.. 
90  Cal.  515,  618,  27  Pac.  378. 

66.  Notice  at  decisioa^-lfeccssary  ta 
limit  tlaic  of  appeal. — In  order  to  set  the 
time  in  motion  within  which  a  notice  of 
intention  must  be  served  and  filed,  it  is 
necessary  that  the  successful  party  shall 
serve  upon  the  attorney  for  the  moving 
party  a  written  notice  of  the  decision. — 
EsUte  of  Richards,  164  Cal.  482,  98  Pac. 
628. 

As  to  Bccesslty  of  aotlce  of  dedsloa,  see 

pars.  19,  39-42,  this  note. 

67.  While  a  notice  of  decision  is  neces- 
sary to  set  the  time  in  motion  within 
which  notice  of  intention  must  be  served 
and  filed,  such  notice  may  be  waived;  but 
the  rule  as  to  the  conditions  under  which 
a  notice  of  decision  is  deemed  to  have  been 
waived,  has  no  application  where  an  actual 
written  notice  has  been  given,  there  being 
nothing  In  such  a  case  to  waive. — Estate 
of  Richards,  164  Cal.  482,  98  Pac.  528. 

68.  Where  written  notice  of  decision  is 
required  to  be  served  upon  an  attorney 
for  a  party  the  party  personally  applying 
for  and  obtaining  an  order  for  a  stay  of 
execution  does  not  amount  to  a  waiver  of 
the  written  notice  or  to  a  taking  of  notice 
of  the  decision  so  as  to  affect  the  time 
within   which   notice   of   intention   to   move 

for  a  new  trial  must  be  served  and  filed. 

Estate  of  Richards,  164  CaL  478,  483,  98 
Pac.    528. 


6<l.  Sane-»8pcelflcatloBB  of  laaafllclcBcy 
of  evideaec  is  not  required  by  provision 
requiring  notice  of  intention  to  move  for 
new  trial  to  designate  ground  on  which 
motion  shall  be  made  when  this  Is  made 
ground  of  motion,  but  it  is  time  sufficient 
to  state  that  ground  of  motion  is  to  state 
insufficiency  of  evidence. — De  Molera  v. 
Martin,  120  Cal.  644,  646,  62  Pac.  825. 

57.  Specification  of  ground  for  new  trial, 
as  insufficiency  of  evidence  to  support  and 
Justify  finding  of  court,  is  sufficient. — Bos- 
ton T.  Co.  V.  McTKenzie,  67  Cal.  486,  486, 
8   Pac.   22. 

58.  Same— Saate— Wkerc  aotlce  of  latea- 
tioa  stated  tkat  motiaa  was  based  oa  BBlaates 
of  coart*  motion  must  be  denied  where  such 
notice  did  not  specify  particulars  of  insuffi- 
ciency of  evidence. — Weyl  v.  Sonoma  Valley 
R.  Co.,  69  Cal.  202,  204,  10  Pac.  510;  In 
matter  of  Cahill,  74  Cal.  52,  59,  15  Pac.  364; 
Neale  v.  Depot  R.  Co.,  94  Cal.  425,  428, 
29  Pac.  954;  Salisbury  v.  Burr,  5  Cal.  Unrep. 
314,  44  Pac.  461.  See  Jue  Fook  Sam  v. 
Lord,  83  Cal.  159,  162,  28  Pac.  225;  Buckley 
V.  Althorf,  86  Cal.  643,  645,  25  Pac.  134;  Mc- 
Lennan V.  Wilcox,  126  Cal.  61,  52,  58  Pac. 
305. 

69.  Specification  in  notice  of  intention 
that  evidence  is  insufficient  to  Justify  deci- 
sion is  insufficient,  particulars  not  being 
pointed  out,  and  hence  court  on  appeal  will 
not  examine  evidence. — ^McLennan  v.  Wil- 
cox, 126  Cal.  61,  68,  68  Pac.  805. 

no.  Same— Same— 9aaie-.-><Notlcc  of  aio- 
tloa"  in  subdivision  4  of  section  as  it  orig- 
inally stood  means  notice  'of  intention  to 
move  for  new  trial,  and  hence  notice 
annexed  to  motion  for  new  trial,  that  he 
would  bring  on  for  hearing  his  motion  for 
new  trial,  given  long  after  expiration  of 
time  for  giving  notice  of  his  intention  to 
make  motion,  which  motion  specified  par- 
ticulars of  insufllclency  of  evidence,*  is  insuf- 
ficient to  entitle  such  motion  to  be  heard. 
— Neale  v.  Depot  R,  Co.,  94  Cal.  425,  428, 
29  Pac.  954. 

61.     Saaie— Statea&cat   of   ivkat   based   oa. 

— Notice  of  motion  for  new  trial,  which 
does  not  state  whether  it  would  be  made 
on  affidavit,  minutes  of  court,  bill  of  excep- 
tions or  statement,  as  required  by  this  sec- 
tion, is  insufficent. — Hughes  v.  Alslp.  112 
Cal.  587,  590.  44  Pac.  1027.  See  Hill  v. 
Beatty,  61  Cal.  292,  295. 


1058 


c;ii.  mu.  Art.  ii.] 


NOTICB  OF  INTfiSNTION-— NOTICJD  OF  DE2CI8ION. 


§<ioa 


•   yartlciilar   term   required*      eriven  within  ten  days  after  Jury  had  ffiven 


nor  does  code  require  notice  of  what  deci- 
sion iras. — ^Waddingrham  v.  Tubbs,  95  Cal. 
249.    2S1,    SO  Pac.  627. 

T«L  Snsfte— M etlce.  of  saalarsaieBt  of  Juds- 
— r»t  Iwisn^rlrrl  sotlce  of  estry* — ^In  a  case 
in  ^rhicb  the  party  to  an  action  has  griven 
notice  of  asslgrnment  of  a  portion  of  his 
Interest  in  the  Judgment  to  his  attorney, 
irhich  notice  is  served  on  the  defendant, 
assierned  by  plaintlflC,  and  not  by  his  attoi:- 
ney,  this  does  not  constitute  a  sufficient 
notice  of  entry  of  judgment  under  the  pro- 
▼Isions  of  the  above  section. — Jansson  v. 
Nat.  Stenmship  Co.,  24  Cal.  App.  488,  168 
Pme.    151. 

71.  SsMO— ITVIuit  eoBstfltnteiH-.FIllBK  sd- 
juImmmI  Msiilscs  upon  two  issues  by  court 
of  its  own  motion  decidingr  that  such  find- 
incs  had  been  Inadvertently  omitted  does 
not  render  notice  of  intention  to  move  for 
new  trial  premature  where  it  was  made 
after  llndlnirs  and  conclusions  of  law  were 
made. — Bell  v.  Staaclce,  141  Cal.  186,  189, 
74    Pmc    774. 


-^Notice    of  intention   to 
to  set  aside  and  vacate  Jndff- 

■leMt  heretofore  rendered  and  entered 
herein  conatitutes  sufficient  notice  to  other 
party  of  rendition  of  such  decision,  and 
tim«  witl&ln  which  to  serve  notice  of  Inten- 
tion to  move  for  new  trial  on  his  part 
beslna  to  run  at  such  time,  and  notice 
made  more  than  ten  days  after  such  time 
Is  too  late. — Waddinffton  v.  Tubbs,  96  Cal. 
249.    250.   SO  Pac.  527. 


—Notice  tlmt  ''yon  wUl 
tnke  notlee  that  a  decree  has  been 
tirts  dnjr  ■ntni.d  in  this  action  in  accord- 
ance with  decision,"  etc.,  "copy  of  which 
is  herewith  served  upon  you,"  slvins  sub- 
stance of  deoree,  is  sufficient  notice  of  deci- 
sion under  this  section. — Oumpel  v.  Cas- 
ta«netto,  97  Cal.  16.  16,  81  Pac.  898. 

—  Same  —  Notlee    of    decision 
to  pialntiir,  and   to  attorneys  of 

which  was  accepted  by  attorney  for 
plaintilfs  and  defendants  to  cross-complaint, 
held  snfficient  notice  of  rendition  of  decision 
as  to  defendants  in  cross -complaint,  and 
hence  time  in  which  notice  of  intention  to 
move  for  new  trial  commenced  to  run  at 
time  of  service  of  such  notice,  and  notice 
of  Intention  made  and  entered  thereafter 
was  too  late. — Scott  v.  Glenn,  97  Cal.  618, 
51S.    32   Pnc    678. 


—Rendition      of      special 

in  action  treated  as  action  in  equity 
Is  not  time  from  which  time  to  give  notice 
of  intention  besrins  to  run. — Bell  v.  Marsh. 
%•  Cai.  611.  614.  22  Pac.  170. 

7C.  Wliere  certain  special  Issues  in  case- 
were  submitted  to  Jury  and  remaining 
issoes  were  tried  by  court  and  flndingrs  of 
fact  made  by  it  thereon,  actions  were  tried 
by  court,  and  until  court  rendered  its  deci- 
sion it  was  not  competent  for  either  party 
to  c^ve  notice  of  its  intention  to  move  for 
new     trtnl,    and    hence    where    notice    was 


their  answer  to  special  issues,  but  before 
decision  of  court,  such  notice  was  prema- 
ture and  grave  court  no  power  to  act  upon 
motion  thereafter  to  be  made. — Reclama- 
tion Dist.  V.  Thisby,  181  Cal.  672,  674,  63  Pac. 
918.     See  Bates  v.  Gase,  49  Cal.  126. 

77.  Same-»Same— SubstltntloB    of  ynard- 

ian  for  other  gruardians  does,  render  notice 
of  intention  served  immediately  after  such 
substitution,  but  several  years  after  Judgr- 
ment,  in  time. — San  Fernando  F.  H.  Assoc. 
V.  Porter,  68  Cal.  81,  82. 

78.  Same— Same— Verdlet  of  Jury  in  pro- 
bate proeeedlnss  as  to  some  issues  which 
were  submitted  to  them,  but  on  which  ver- 
dict court  took  no  further  action  in  mat- 
ter, is  not  verdict  of  jury  In  action  tried 
by  jury,  but  was  merely  advisory  to  judsre, 
and  had  no  force  and  effect  until  adopted 
by  him;  hence  notice  of  intention  to  move 
for  new  trial  and  presentation  of  statement 
of  settlement  before  such  decision  was  pre- 
mature.— James  v.  Superior  Court.  78  Cal. 
107,  108,  sub  nom.  James  v.  McCann,  20  Pac. 
241. 


7A,  Same— Same— ^l¥bere  all  issues  neces- 
sary to  final  Judsntent  bad  been  tried  and 

determined,  and  all  that  remained  was  to 
carry  the  judgment  into  effect,  motion  for 
new  trial  is  proper,  thouerh  reference  had 
been  ordered  to  be  determined  in  division 
of  community  property  —  new  trial  belns 
re-examination  of  Issue  of  fact,  after  trial 
and  decision. — Sharon  v.  Sharon,  79  Cal. 
688,   708,   22  Pac.   26,   181. 

80.  Same-^Same— IKTaiver  of  formal  no- 
tice of  decision  may  be  made  by  party 
entitled  to  such  notice. — Gray  v.  Winder,  77 
Cal.  626,  627,  20  Pac.  47.  See  Cottle  v. 
Leitch,  43  Cal.  320;  Thome  v.  Finn.  69  Cal. 
261,  10   Pac.   414. 

81.  Where  a  notice  of  decision  is  actu- 
ally served  upon  the  attorney  for  the  losinsr 
party,  and  such  party  makes  application 
in  person  for  a  stay  of  execution,  such 
application  would  not  constitute  waiver  of 
the  notice  of  decision,  whether  made  before 
or  after  the  service  of  the  notice  upon  hia 
attorney. — Estate  of  Richards.  164  Cal.  483, 
98  Pac.  628. 

82.  Where,  on  a  certain  date,  the  attorney 
for  the  losing:  party  was  served  with  a 
notice  of  decision,  and  on  the  same  date, 
the  party  himself  applied  for  a  stay  of 
execution,  such  application  would  not  con- 
stitute a  waiver  of  the  notice  of  decision. — 
Estate  of  Richards,  164  Cal.  483,  98  Pac.  528. 

88.  Written  notice  of  decision  may  be 
waived  and  such  waiver  may  appear  from 
some  act  of  acquiescence  of  the  party 
entitled  to  the  notice  in  open  court  or  in 
the  proceeding's  in  the  case  as  disclosed  by 
the  records  or  flies  of  the  case  or  the 
minutes  of  the  court,  and  where  the  con- 
duct of  the  party  in  the  case  as  appears 
from  such  records  or  minutes  is  inconsistent 
with  any  tlieory  other  than  that  he  had 
formal    notice   of   the   decision  under  such 
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circumstances,  he  is  deemed  to  have  waived 
written  notice. — Estate  of  Richards,  164  Cal« 
478,  482,  98  Pac.   628. 

84.  Notice  of  Intention  may  be  waived 
by  stipulation,  and  the  court  may  there- 
upon make  an  order  ^rantiner  the  motion. 
— Gibson  v.  Berryman,  14  Cal.  App.  833,  111 
Pac.   926. 

85.  Same— Saate— Same— -Actval  sotlce  of 
dedalOB  renders  formal  service  of  written 
notice  of  such  decision  unnecessary. — Cali- 
fornia Imp.  Co.  y.  Baroteau,  116  Cal.  186, 
188,  47  Pac.  1018. 

86.  As  to  whether  actual  notice  of  deci- 
sion of  court,  and  action  on  such  notice 
constituted  waiver  of  formal  notice  of  deci- 
sion, see  San  Fernando  F.  H.  Assoc,  v.  Por- 
ter, 68  Cal.  81;  Barron  v.  Deleval,  68  Cal. 
95;  Biagri  v.  Howes,  66  Cal.  469,  6  Pac.  100; 
Mullally  v.  Benevolent  Soc,  69  Cal.  569,  11 
Pac.  216;  Gray  v.  Winder,  77  Cal.  626,  627, 
20  Pac.  47;  Dow  v.  Ross,  90  Cal.  662,  27  Pac. 
409. 

87.  Actual  notice  or  knowledge  other 
than  written  is  Insufflclent  In  any  case 
unless  it  appears  from  'the  facts  that  writ- 
ten notice  was  waived. — ^Bfallory  v.  See,  129 
Cal.  356.  368,  61  Pac.  1123. 

88.  Where  defendant's  counsel  knew  of 
rendition  of  Judgment  from  date  thereof, 
motion  for  new  trial,  dated  more  than  year 
after  juderment  was  rendered,  was  properly 
denied,  though  It  was  technically  within 
time  allowed  by  law — no  formal  notice  of 
rendition  of  Judgment  having:  been  served 
in     meantime.  —  Preston  v.  Eureka     A.     S. 

'Co..  64  Cal.  198.  201. 

89.  Same— -Same  —  Saate  •— Applteatlon  of 
appellant  for  stay  of  exeeutton  oa  Jads- 
meat  was  waiver  by  her  as  of  that  date  of 
erivlner  of  notice  of  decision,  and  hence  her 
notice  of  intention  to  move  for  new  trial 
which  was  not  filed  within  ten  days  from 
that  date  was  too  late,  and  this  is  not 
affected  by  fact  that  one  of  defendants 
save  appellant  notice  of  decision  later. — 
Gardner  v.  Stare,  185  Cal.  118,  119,  67  Pac. 
5;  Gray  v.  Winder,  77  Cal.  626,  627,  20 
Pac.  47. 

00.  Compare t  Biagri  v.  Howes,  66  Cal. 
469.   470.   6  Pac.   100. 


for  new  trial,  served  more  than  ten  days 
after  decision  on  motion  to  dismiss,  was 
too  late. — Forni  v.  Yoell,  99  Cal.  173,  175, 
178,   88   Pac.   887. 


01.  Same— Some— Same— Coaaeat  to  eatry 
of  Jodirmeat  ffiven  by  eruardians,  which  was 
authorized,  renders  notice  of  Judgment 
unnecessary. — San  Fernando  F.  H.  Assoc,  v. 
Porter,  58  Cal.  81,  82. 

02.  Same  —  Same  —  Same  ^  Evidence  of 
waiver  maat  be  elear  aad  uaeontradlctedt 
and  not  dependent  on  oral  testimony  or  ex 
parte  affidavits. — Gardner  v.  Stare,  136  Cal. 
118,   119.   67   Pac.    6. 

03.  Same— Same— Same— MoTlnff  for  dla- 
mlMal  of  action  on  grround  that  flndingrs  had 
been  made  more  than  one  year  prior,  and 
no  judgment  had  been  entered  in  favor  of 
plaintiff,  shows  notice  of  decision  and  prose- 
cution of  such  notice  and  motion  to  deci- 
sion, and  hence  notice  of  intention  to  move 


04»  Same  — >  Same  ^  Same  -»  M ovlnir  to 
modify  nad  set  aalde  fladlasa  shows  that 
pn*-ty  had  actual  notice  that  such  findings 
had  been  made  and  filed  so  that  written 
notice  was  unnecessary. — Wall  v.  Heald,  96 
Cal.  864,  866,  86  Pac.  661;  California  Imp. 
Co.  V.  Baroteau,  116  Cal.  136,  188,  47  Pac. 
1018. 


05.  Same— Same  —  Same  —  Proceedlnir  to 
aet  under  decision  grlvingr  plalntlft  rigrUt 
to  use  water  certain  number  of  days  of 
week,  and  rigrht  of  defendant  to  use  water 
certain  other  days  of  week,  which  fact  is 
shown  by  affidavit,  is  not  sufficient  to  show 
such  actual  notice  of  rendition  of  decision 
as  to  amount  to  waiver  by  plaintift. — 
Mallory  v.  See,  129  CaL  366.  368,  61  Pac. 
1123. 


06.  Same— Same— Same— Service  of  aotl< 
of  Intention  to  move  for  new  trial  shows 
waiver  of  notice  of  decision. — Girdner  v. 
Beswlck,  2  Cal.  Unrep.  535,  8  Pac.  11.  See 
Cottle  V.  Leitch,  43  Cal.  320,  322. 


07.  Same — Same— Same  —  Tkat  pialatllTa 
were  miaous  at  time  of  Jadgrment  does  not 
affect  qaestlon  of  waiver  of  notice  of  deci- 
sion, since  they  had  commenced  and  prose- 
cuted action  for  final  Judgrment  and  must 
abide  consequences. — Gray  v.  Winder,  77 
Cal.  626,   628,   20  Pac  47. 

08.  Notice  of  latcBtloa^Neeeoalty  of 
•ervice  of. — ^Failure  to  serve  adverse  party 
with  notice  of  intention  to  move  for  new- 
trial  will  be  attended  with  same  conse- 
quences as  failure  to  serve  adverse  party 
with  notice  of  appeal  from  Judgment.  Court 
will  have  no  Jurisdiction  to  re-examine  an 
issue  of  fact  that  it  has  tried  and  changre 
its  decision  thereon  unless  all  parties  to 
the  issue  and  former  decision  are  properly 
before  it. — Herriman  v.  Menzles,  116  Cal. 
16,  26,  66  Am.  St.  Rep.  82,  36  L..  R.  A.  818, 
44  Pac.  660,  46  Pac.  780;  United  States  v. 
Crooks,  116  Cal.  48,  46,  47  Pac  870. 

99.  Motion  for  new  trial  is  special  pro- 
ceeding: within  case  and  court  has  no  Juris- 
diction to  entertain  the  motion  unless  notice 
of  intention  Is  g^iven  substantially  as  pre- 
scribed.— ^Calderwood  v.  Brooks,  28  Cal.  161, 
154;  Wright  v.  Snowball,  46  Cal.  664;  Kelly 
V.  Larkin,  47  Cal.  58,  69;  Domlnguez  v.  Mas- 
cottl,  74  Cal.  269,  270,  16  Pac.  773;  O'Con- 
nell  V.  Main  A  T.  S.  H.  Co.,  90  Cal.  616,  618, 
27    Pac.    378. 

100.  The  filing  and  service  of  the  notice 
is  the  Initiation  of  a  new  statutory  pro- 
ceeding, collateral  to  the  main  action,  the 
parties  to  which  are  determined  by  the 
notice,  and  the  Jurisdiction  of  the  court, 
obtained  by  such  service,  is  not  ousted  by 
the  death  of  a  party,  who  has  been  properly 
served,  prior  to  the  hearing  of  the  motion. 
— Bell  V.  San  Francisco  Sav.  Union,  163 
Cal.    69,    94   Pac.    226. 
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\%\:  •  A  notice  of  intention  to  move  for  of  the  above  section  is  governed  by  the 
a  new  trial  served  before  entry  of  Judff-  actual,  and  not  by  the  mere  nominal  rela- 
ment  is  premature  and  a  nullity,  and  does 
not  forbid  the  appellant  from  grivingT  a 
later  and  proper  one.  A  similar  and  proper 
notice  served  within  the  ten  days,  whether 
or  not  the  appellant  had  notice,  of  entry 
of  Judgment,  is  not  affected  by  the  previ- 
ous void  notice. — The  Yamato  v.  Bank  of 
So.  Cal.,  170  Cal.  351,  149  Pac.  826. 

101  In  an  action  for  money  had  and 
received,  the  defendant  answered  and  set 
up  a  counter-claim  for  services,  and  alleered 
tliAt  the  difference  between  the  sum 
demanded  by  the  plaintiff  and  the  value  of 
the  lervlces  had  been  paid,  and  the  verdict 
WIS  rendered  for  the  defendant.  It  was 
held  that  such  verdict  constituted  an 
Implied  flndiner  that  the  reasonable  value 
of  the  services  was  as  allegred  in  the  coun- 
ter-claim, and  that  the  defendant  had  paid 
the  difference  between  the  amount  de- 
manded by  the  plaintiff  and  th«  value  of  the 
lerrioes.  It  was  further  held  that  since 
Code  of  Civil  Procedure,  section  659,  pfo- 
Tldes  that  the  notice  of  intention  to  move 
for  a  trial  on  the  erround  fit  insuflflciency 
of  evidence  must  specify  the  particulars  in 
vhlch  the  evidence  is  claimed  to  be  insuf- 
ficient, the  court  had  no  power  to  errant 
a  new  trial  where  the  notice  of  the  motion 
on  the  ground  of  the  insufficiency  of  the 
evidence  alleered  simply  that  the  undis- 
puted evidence  and  admissions  on  the 
part  of  defendant  showed  that  at  the  time 
of  the  commencement  of  the  action  the 
defendant  had  in  his  hands  more  than  a 
lulBclent  sum  to  cover  his  claim  for  legral 
services,  as  this  specification  of  the  insii^f- 
llcieocy  of  the  evidence  was  not  sufficient 
to  cover  the  Implied  flndingrs,  as  above 
•tated.— Western  Pac.  Land  Co.  v.  Wilson, 
19  CaL  App.  338,   126  Pac.   1076. 

Itt.    Same— As     to     time     of     inakliiir> — 

Under  the  provisions  of  the  above  section 
and  of  sections  939,  941b,  956,  and  963,  post, 
a  party  whose  risrht  to  appeal  from  a  Judgr- 
tnent  has  elpired  by  the  lapse  of  time 
vith  the  service  of  a  notice  of  motion  of 
intention  to  move  for  a  new  trial,  he  can 
not  revive  that  rierht  of  appeal  by  subse- 
quently giving  notice  of  intention  to  move 
for  new  trial,  even  in  those  cases  where 
there  was  no  notice  of  the  entry  of  judgr- 
sient  served  upon  him. — Pacific  Ligrht  & 
EV>wer  Corp.  v.  KauflPman,  39  Cal.  App.  499, 
!:•  Pac  462. 
See  pars.  118-122,  this  note. 

lot.    taoie  — Delay      ta      aerviee  —  Relief 

ftvMh — ^Whlle  the  court  can  not  relieve  from 
a  failure  to  make  timely  service  of  notice 
of  intention  to  move  for  a  new  trial,  it 
Biay  relieve  from  the  effect  of  delay  in 
Mrvfns  a  bill  of  exceptions. — Haviland  v. 
Bontbem  Cal.  Edison  Co.,  172  Cal.  601,  158 
He.  328. 

IML  Saaie  Jwdyeat  mot  alfeetlnip  otbei* 
ifiiaisBts  Tfirilrf  of  mottee.— -The  neces- 
sity for  serviner  a  notice  of  Intention  to 
■Mve  for  a  new   trial  under  the  provision ?< 


tions  of  the  parties  and  the  persons  to  be 
served  with  such  nortice  and  those  whose 
rlsrhts  could  have  been  affected  by  an  order 
made  either  errantingr  or  refusing  such 
motion;  and  when  there  are  several  de- 
fendants, and  the  judgrment'  agrainst  some 
of  the  defendants  is  not  questioned,  a 
notice  of  motion  by  any  other  defendant 
need  not  be  served  upon  the  defendants  as 
to  whom  the  Judgrment  is  final. — ^Perrell  v. 
City  of  Ontario,  —  Cal,  App.  — ,  194  Pac.  69. 

loe.  Same— -Pendeney  of  proceedlmir  for 
a  mew  trial* — Under  the  provisions  of  the 
above  section  notice  of  intention  to  move 
for  new  trial  must  be  filed  within  ten  days 
after  verdict.  If  the  trial  was  by  jury,  and 
if  a  new  trial  proceedingrs  is  not  so  insti- 
tuted within  that  time,  no  proceeding  on 
a  motion  for  'new  trial  can  be  held  to  be 
"pendiner*'  within  the  meaning:  of  sections 
934.  and  941b,  post,  and  an  appeal  from  the 
final  Judsrment,.  to  be  effective, .  must  be 
taken  within  sixty  days  from  the  entry  of 
such  judsmeaL^T^Whitingr-Mead  Commercial 
Co.  V.  Bayside  L»and  Co.,  178  Cal.  93,  172 
Pac.  598.' 

107.  Same— NeomMlty  of  «ervlee  of  notice 
of  iBtemtloB  «pOB 'Adverse 'yartlea, — ^A 'notice 
of  intention  on  motion  tfor  a  new  trial, 
however  made,  must,  in  brder  to  be  effec- 
tual, be  served  upon  all  adverse  parties. — 
National  Bank  of  California  v.  Mulford,  17 
Cal.  App.  556,  120  Pac.  446. 

As  to  ^adverse  party »^  see  pd.rs.  26-36, 
this   note. 

108.  Where  the  motion  is  made  on  the 
minutes  the  notice  of  intention  must  specify 
the  particulars  in  which  the  evidence  Is 
insufficient  to  justify  the  decisions,  and 
the  particular  errors  relied  upon,  and  a 
failure  to  make  such  specification  is  grround 
for  a  denial  of  the  motion. — ^National  Bank 
of  California  v.  Mulford,  17  Cal.  App.  664, 
120  Pac.   446. 

109.  Same  — -  Same  — >  Adverse    party. — 

Where  the  contention  of  the  moving:  party 
was  such  that  the  grrantingr  of  the  motion, 
and  the  sustalnlngr  of  his  claim  would  result 
in  an  increase  of  the  judgrment  agrainst  his 
co-defendant,  such  co-defendant  is  an  ad- 
verse party  within  the  meanlngr  of  this 
section,  and  must  be  served  With  notice 
of  intention. — National  Ba^hk  of  California 
V.   Mulford,   17  Cal.  App.   656,    120  Pac.   446. 

Aa    to    ''adverae    party,"    see    pars.    26-36, 

this    note.  •        '  '*'  ' 


110.  Saiyie— Same— |i*alliirc  to  serve  om 
adverse  party. — An  appeal  from  an  order 
denying:  the  motion  will  not  be  dismissed 
for  failure  to  serve  with  the  notice  of  ap- 
peal an  adverse  party  who  had  not  been 
made  a  party  to  the  motion;  but  the  failure 
to  serve  an  adverse  party  with  the  notice 
of  intention  is  ground  for  the  denial  of 
the  motion,  and  for  the  affirmance  on  ap- 
peal of  an  order  of  denial. — Johnson  v. 
Phenix    Ins.   Co.,    152   Cal.    198,    92   Pac.    182. 
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111.  In  the  absence  of  service  on  the  ad- 
verse party  of  notice  of  Intention  to  move 
for  a  new  trial,  the  lower  court  has  no 
authority  to  errant  such  motion,  and  the 
voluntary  appearance  and  consent  to  the 
hearing:  of  the  motion,  ffiven  months  after 
the  expiration  of  the  time  to  serve  such 
notice,  does  not  cure  the  defect. — ^Title  Ins. 
&  Trust  Co.  V.  California  Devel.  Co^  171 
Cal.  174,  162  Pac.  642. 

112.  Same— Same— Samc-^BITect  ^f  fall- 
are  to  serve  notlee  upon  all  adverse  parties, 
as  required  by  above  section.  Is  to  deprive 
the  court  of  Jurisdiction  to  fffant  the 
motion. — Caruthers  Building  Co.  v.  John- 
son, 174  Cal.  26,  24,  161  Pac.  986,  following 
Herriman  v.  Menzies,  116  Cal.  16,  66  Am. 
St.  Rep.  81,  35  L.  R.  A.  818,  44  Pac.  660, 
46  Pac.  780;  Johnson  v.  Phenix  Ins.  Co., 
146  Cal.  671.  80  Pac.  719;  Niles  v.  Gonzales, 
166  Cal.  869,  100  Pac.  1080.   ' 

113.  A  proceeding  for  a  new  trial  is  initi- 
ated by  fllinff  and  serviner  upon  the  adverse 
party  within  a  griven  time  a  notice  of  in- 
tention to  move  for  a  new  trial,  and  the 
failure  to  serve  the  notice  upon  all  adverse 
parties  deprives  the  superior  court  of  Juris- 
diction to  errant  the  motion;  the  failure, 
however,  to  serve  a  ffiven  party  will  not 
deprive  the  court  of  Jurisdiction  to  grant 
the  motion  In  so  far  as  it  can  be  grranted, 
without  afFectlns  the  rigrhts  of  the  party 
not  served. — Caruthers  Building  Co.  v. 
Johnson,  174  Cal.  20,  161  Pac.  986. 

114.  Saate— Payment  of  fees. — Where  no- 
tice of  intention  to  move  for  new  trial  was 
left  with  clerk  on  last  day  allowed  by  law, 
but  no  fees  therefor  were  paid,  and  clerk 
did  not  file  it  until  thereafter,  notice  was 
too  late. — ^Davis  v.  Hurgrren,  126  Cal.  48,  60, 
67   Pac.   684. 

116.  Saue— Safllcleaey  of  aotlce  of  latea- 
tloB. — A  notice  stating  the  intention  to  move 
"to  vacate  and  set  aside  the  Judgment,*'  etc., 
and  specifying  four  of  the  grounds  men- 
tioned herein  is  sufficient  notwithstanding 
it  is  directed  against  the  Judgment  rather 
than  the  decision. — Hoover  v.  Wolfe,  167 
Cal.   337,    139   Pac.   794. 

116.  A  notice  of  intention  to  move  for  a 
new  trial  is  not  ineffectual  because  the 
intention  as  stated  was  *'to  move  the  above 
entitled  court  to  vacate  the  Judgment  en- 
tered," etc.,  whereas  the  word  "decision" 
instead  of  "Judgment"  is  used  in  the  code. 
— Fearon  v.  Fodera,  169  Cal.  370,  Ann.  Cas. 
1916D,  312,  148  Pac.  200. 

117.  Where  the  plaintiff  moved  for  a  new 
trial  because  of  the  inadequacy  of  the  dam- 
ages under  the  evidence,  if  the  specification 
of  the  ground  was  sufficient  to  enable  the 
opposing  counsel  to  determine  what  evi- 
dence should  be  put  in  the  statement,  and 
the  Judge  to  strike  out  redundant  and  use- 
less matter,  it  Is  enough. — Taylor  v.  North- 
ern Blec.  R.  Co.,  26  Cal.  App.  766,  148  Pac. 
543. 

118.  Same— Time  for  flllag. — Failure  to 
file    notice   of   intention    to    move   for    new 
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trial  within  ten  days  after  notice  of  deci- 
sion, renders  denial  of  motion  proper, 
though  such  notice  of  Intention  was  served 
on  adverse  party  within  due  time. — Sutton 
▼.  Symons,  100  Cal.  676,  677,  36  Pac  168. 

As  to  eomputatloB  of  time  wltidm  wMch  to 
move  f^^  m  new  trial*  see  note  49  L.  R.  A. 
226. 

119.  A  notice  of  intention  to  move  for  a 
new  trial  must  be  filed  as  well  as  served 
within  the  time  prescribed  by  the  code, 
and  the  trial  court  is  without  Jurisdiction, 
under  section  478  of  the  Code  of  Civil  Pr?- 
cedure,  to  relieve  a  party  from  the  conse- 
quences of  such  a  failure. — Neale  v.  Mor- 
row. 174  Cal.  49,  161  Pac.  1166. 

120.  Same— Time  for  aervtec* — Party  in- 
tending to  move  for  new  trial  must,  within 
ten  days  after  verdict,  file  with  clerk  and 
serve  on  adverse  party  notice  of  such  inten- 
tion.— Brlchman  v.  Ross,  67  Cal.  601,  602,  8 
Pac.  316;  San  Fernando  F.  H.  Assoc,  v. 
Porter,  58  Cal.  81,  82. 

121.  This  provision  is  mandatory. — Clark 
V.  Crane,  67  Cal.  629,  682. 

122.  This  section  as  originally  enacted 
governed  giving  of  notice  of  motion  for 
new  trial  from  time  it  went  into  effect, 
and  hence  notice  made  over  three  years 
afterwards  was  too  late. — Hodgdon  v. 
Griffin,  66  Cal.  610. 

12S.     Same— Same— -BxteaslOB   of  time    in 

which  to  serve  notice  of  intention  to  move 
for  new  trial  may  be  made  under  section 
1054,  post,  when  such  extension  is  asked 
for  before  expiration  of  statutory  ten  days 
in  which  said  notice  Is  required  to  be 
served. — Burton  v.  Todd,  68  Cal.  485,  487,  9 
Pac.  663.  Overruling  Brlchman  v.  Ross,  67 
Cal.  601,  602,  8  Pac.  816;  See  Clark  v.  Crane, 
57  Cal.  629.  632;  Hook  v.  Hall,  2  Cal.  Unrep. 
469,    6   Pac.   422. 

As  to  extenaloa  of  time  to  file  aottee  of 
latentloa  to  move  for  new  trial  aad  to  pre- 
pare and  serve  bill  of  exeeptloaa  or  atate- 
meat,  see,  post,  8  1054  and  note. 

124.  Extension  of  thirty  days  in  addi- 
tion to  time  allowed  by  this  section  is 
authorized  under  section  1054,  post.— Moffat 
V.  Cook,   65  Cal.  236,  3  Pac.  806. 

125.  Same— Same— Same— May    be    ma«o 

by    atipalatloa    of    attorneys    for    parties. 

Simpson  V.  Budd.  91  Cal.  488,  489.  27  Pac 
758. 

126.  Same  —  Same  —  Same  —  Motloa  to 
modify  mmd  set  aalde  fladlaga  will  aot  ox- 
tend  time  within  which  motion  for  new 
trial  can  be  made,  and  hence  notice  of 
motion  for  new  trial  served  within  ten 
days  after  motion  to  modify  and  set  aside 
findings  is  too  late  where  more  than  ten 
days  have  elapsed  since  such  findings  were 
filed,  they  constituting  decision. — California 
Imp.  Co.  V.  Baroteau,  116  Cal.  136,  138  47 
Pac.    1018. 

127.  Same — Same — ^Failure  to  file  notice 
wltkln  tea  days,  after  verdict  renders  such 
notice    ineffective. — ^Hook    v.    Hall,    2    Cu.1 
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459,  6  P&c.  422;  Girdner  v.  Beswlck,  2  Cal. 
ITiirep.  535,  8  Pac.  11.  See  Coven y  v.  Hale» 
4»  Cal.  652,  556;  Brady  v.  Felsil,  54  Cal. 
ISO,  182;  Clark  v.  Crane,  57  Cal.  629,  633; 
Jue  F*oolc  Sam  v.  Ix>rd»  83  Cal.  159,  161, 
23    Pac.    225. 

12S.  Motion  was  properly  denied  for  such 
failure. — Coveny  v.  Hale,  49  Cal.  552*,  655. 

129.  Such  failure  renders  refusal  to  set- 
tle statement  proper. — Clark  v.  Crane,  57 
Cal.  629.  €33;  Jue  Fook  Sam  v.  Lord,  83  Cal. 
159,    181.    23  Pac.  225. 

130.  Judflre  can  not  be  required  to  settle 
rscli  statement  merely  to  be  used  on  ap- 
peaL — Jue  Fook  Sam  v.  Lord,  88  CaL  159, 
181,    23    Pac.    225. 

131.  Such  failure  will  prevent  appellant 
from  impeaching  flndingrs. — Brady  v.  Feisil, 
54    Cal.    180,    182. 


—Same  —  Presnaiptfloa     as     to 
»f  Ktvlas  netiee  of  Inteatloa. — Where 

is  silent  as  to  when  notice  was 
Siven,  It  will  be  assumed  on  appeal  that 
notice  was  sriven  within  proper  time,  but 
where  It  appears  in  record  that  notice  was 
i^ot  iriven  at  proper  time  it  becomes  duty 
of  appellant  to  have  it  appear  by  record 
that  defect  was  overcome  or  waived. — 
Reclamation  Dlst.  ▼.  Thisby,  131  Cal.  572. 
S74,  eS  Pac  918.  See  Patrick  v.  Morse,  64 
CaL  C3.  €8.  74  Pac.  439. 


Saaie— -Same— Restemttoa    of    right 

«9  m^ve  tmr  aew  trlmL — Order  of  court  per- 
mfttlniT  amendment  of  orierinal  notice  made 
after  rig'ht  to  move  for  new  trial  on  orig- 
inal notice  had  been  waived  by  defendants, 
aad  lost,  la  void,  and  does  not  restore  rierht 
to  move  for  new  trial. — Cooney  v.  Furlong:, 
Cf  Cal.  520.  522,  6  Pac.  388.  See  Bear  River 
4k  A.  ^V^.  &  M.  Co.  V.  Boles,  24  Cal.  854; 
Thompson  v.  Lynch,  48  Cal.  482. 


lame — Statcmeat    la    bill    of 
jMB     tlMit      aotlee     was     aeasoaably 

will  prevail  over  notice  of  intention 
fonnd  In  record  showing  it  was  filed  one 
day  too  late;  notice  of  intention  to  move 
for  naw  trial  not  being  part  of  record. — 
Mendocino  County  v.  Peters.  2  Cal.  App.  24, 
%2  Pac.  1122;  Nye  ▼.  Marysville  &  Y.  C.  St. 
R.  Co.,  97  Cal.  461,  462,  82  Pac.  530;  Down- 
lB«  ▼.  Le  Da,  82  Cal.  471,  472,  23  Pac.  202; 
Monterey  County  ▼.  Cushing.  88  Cal.  507. 
S99.    23  Pac.   700. 

13S.  SaiMe  —  Same  — 'Waiver  of  delay. — 
Failure  to  object  that  notice  of  motion  for 
new  trial  was  not  given  in  time  waives 
svcfa  defect  that  time  will  be  deemed  ex- 
tended by  consent  of  parties,  and  such 
objection  can  not  be  taken  for  first  time 
on  appeal. — Brichman  v.  Ross,  67  Cal.  601, 
«#2.  8  Pac.  816.  See  Hobbs  y.  Duff,  43  Cal. 
485*:  Hodfdon  ▼.  Griifin,  56  Cal.  610,  612; 
Gray  ▼.  Nunan,  63  Cal.  220;  Patrick  v. 
Morse.  84  CaL  462,  2  Pac.  49;  Schieffery 
T  Tapla.  88  Cal.  184,  185.  8  Pac.  878;  Gird- 
ser  ▼-  Beswick,  69  Cal.  112,  116,  10  Pac. 
278:  Simpson  v.  Budd.  91  Cal.  488,  491,  27 
Pac  758:  Mendocino  County  v.  Peters,  2  Cal. 
App.    24.    82    Pac.    1122. 


136.  Where  It  does  not  appear  in  the 
record  that  any  notice  of  decision  was  ever 
served  on  plaintiff  or  his  attorney,  appeal 
will  not  be  dismissed  because  notice  of 
intention  to  move  for  new  trial  was  not 
filed  until  twelve  days  had  elapsed  from 
day  on  which  decision  of  case  was  made,  and 
where  no  objection  was  made  in  court  be- 
low to  settlement  of  case  on  such  motion. 
— Carpenter  v.  Hewel,  67  Cal.  589,  590,  8 
Pac.   314. 

137.  Objection  that  the  notice  of  inten- 
tion to  move  for  new  trial  was  not  served 
in  time  will  be  overruled  where  facts  al- 
leged do  not  appear  in  record  and  state- 
ment was  settled  by  Judge. — ^Nlppert  v. 
Warneke,  128  Cal.  601,  503,  61  Pac.  96,  270. 
and  cases  cited. 

188.  Same-— Same^-Same^-Reservatloa  of 
objection. — ^Where  counsel  accepted  service 
of  notice  of  intention  to  move  for  new  trial, 
with  reservation  of  objection  that  notice 
was  not  served  within  time  allowed  by  law, 
and  bill  of  exceptions  shows  that  time  to 
serve  such  notice  had  not  been  extended, 
and  that  at  time  amendments  were  pre- 
sented same  reservation  was  made,  and 
that  at  time  of  settlement  of  bill  of  excep- 
tions same  objection  was  made,  no  waiver 
of  failure  to  serve  notice  within  time  fixed 
by  statute  was  made. — Gumpel  v.  Castag- 
netto.    97    Cal.    15,   16,    31    Pac.   898. 

139.  Recital  In  statement  on  motion  for 
new  trial  that  plaintiff  does  not  waive  any 
rights  that  she  may  have,  to  object  and 
except  to  hearing  of  motion  for  new  trial 
on  ground  that  notice  of  such  motion  was 
not  filed  with  clerk  within  statutory  time, 
does  not  amount  to  bill  of  exceptions  so  as 
to  enable  It  to  be  considered  on  appeal. — 
Hook  V.   Hall,   68   Cal.    22,   23.   8  Pac.   596. 

III.     STATEMENT  AND  SPECIFICATIONS. 

The  matter  contained  under  this  subdi- 
vision is  largely  academic,  since  the  repeal 
of  secton  661. — See,  post,  §  661,  note  par.  1 

As  to  statesieBt  oa  appeal,  see,  post,  }  661, 
note  pars.  84  et  seq. 

As  to  spe«*fleatlOB  of  errors  and  objee* 
tloBSt  see,  post,   9  661,  note  pars.   92-97. 

140  AnaeadaieBt. — When  Judge  becomes 
satisfied  that  statement  as  settled  did  not 
truly  state  case,  he  was  authorized  and 
it  was  his  duty  to  make  such  corrections 
therein  as  would  cause  it  to  conform  to 
facts. — Fountain  W.  Co.  v.  Superior  Court, 
139  Cal.  648,  652,  78  Pac.  590. 

141.  Same — ^By  laserttas  exhibits  which 
were  omlttet^  therefrom  by  inadvertence  of 
attorney  may  be  allowed,  especially  where 
proposed  statement  indicated  that  such  ex- 

'hlbits  were  to  be  inserted  so  that  opposing 
counsel  was  not  misled. — ^Warner  ▼.  Thomas 
Parisian  Dyeing  &  Cleaning  Works,  1  Cal. 
Unrep.   680,   37   Pac.   153. 

142.  Same— By  lasertlag  speelflcatloB  of 
error  aad  partlcalars,  so  that  motion  for 
new  trial  might  be  presented  on  its  merts. 
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was  proper. — Clark  v.  Rauer,  2  Cal.  App. 
259,    8S    Pac.    291. 

143.  Same— By  teaertliiir  apecUlcatloBa  of 
Inaullleteiicy  of  eiridcnec,  was  properly  al- 
lowed where  statement  as  origrlnally  served 
did  not  contain  such  specification  and  op- 
posing: party  did  not  object  to  matter  pro- 
posed to  be  added  to  statement. — Swett  y. 
Gray,  141  Cal.  68,  68,  74  Pac.  439. 

144.  Same— FaUnre  to  serve  plalatltf 
with  Botiee  of  motion   to  amettd   atatemeiit 

was  not  prejudicial  to  plaintiff  where  pro- 
posed amendments  were  served,  and  plain- 
tiff being:  present  at  hearing:  offered  no 
amendments  and  did  not  object  to  matter 
proposed  to  be  added. — Swett  v.  Gray,  141 
Cal.  63,  68,  74  Pac.  439. 

146.  Failure  to  g:iye  any  notice  In  refer- 
ence to  rejection  of  proposed  amendments 
is  admission  that  they  were  to  be  allowed. 
—Black  V.  Hilliker,  130  Cal.  190*  192,  62 
Pac,  481. 

146.  Failure  to  notify  opposing  party  of 
refusal  to  adopt  amendments  to  statement 
does  not  amount  to  adoption  of  such  amend-* 
ments  where  moving-  party  has  delivered 
statements  and  amendments  to  clerk  or 
Judge  —  no  other  method  being  prescribed 
signifying  refusal  to  adopt. — ^Mellor  v. 
Crouch,  76  Cal.  694,  595,  18  Pac.  685. 

147.  Same  — >  Non-acceptance  of  -—  Notice 
of  presentation. — Where  the  moving  party 
upon  non-acceptance  of  amendments  noti- 
fied the  adverse  party  that  It  would  pre- 
sent the  statement  to  the  judge  for  set- 
tlement "in  due  time"  such  notice  is  not  to 
be  construed  that  the  proposed  statement 
and  amendments  would  be  presented  on  ac- 
tual notice  but  that  the  course  prescribed 
by  this  section  would  be  followed,  which 
course  permitted  either  presentation  to  the 
Judge  on  actual  notice,  or  a  delvery  to  the 
clerk  for  the  Judge  without  notice. — Doug- 
las V.  Southern  Pac.  Co.,  151  Cal.  245,  90 
Pac.   638. 

148.  Same— >Preaamptlon  of  adoption  of 
amendments  to  statement,  where  moving 
party  does  not  indicate  his  non-adoption  of 
them  by  serving  notice  that  statement  and 
amendment  would  be  presented  to  Judge  for 
settlement,  as  prescribed  by  this  section. 
— Pendergrass  v.  Cross,  73  Cal.  475,  15 
Pac.  63. 

148.     Same— Refusal   to   settle   statement. 

. — ^Remedy  is  not  by  appeal  from  order 
denying  the  motion  for  new  trial,  but  by 
proper  proceedings  to  compel  settlement. — 
Estudillo  V.  Security  Loan  &  T.  Co.,  168 
Cal.  66.  70,  109  Pac.  884. 

150.     Same— -Settlement     of     statement*— 

The  paper  is  ultimately  used  as  a  basis  for 
presenting  the  merits  of  a  case  upon  appeal, 
the  right  to  which  is  constitutionally  con- 
ferred, and  no  narrow  construction  should 
.be  placed  upon  a  rule  of  procedure  which 
would  defeat  that  right. — Douglas  v.  South- 
ern Pac.  Co.,  151  Cal.  245,  90  Pac.  538. 


151.  Provisions  of  section  are  to  be 
liberally  construed  with  a  view  to  promot- 
ing the  rights  of  the  parties  and  in  the  in- 
terests of  justice. — ^Douglas  v.  Southern 
Pac  Co.,  151  Cal.  246,  90  Pac  638. 
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152.  Same— Same— Amendments  rejected 
—Presentation  to  Jndse— Delivery  to  clerk 
—Five  days*  notice. — When,  upon  rejection 
of  amendments,  the  statement  is  delivered 
to  the  clerk  for  the  judge,  the  moving  party 
is  not  required  to  give  the  five  days'  no- 
tice to  the  adverse  party,  required  when 
the  statement  is  presented  directly  to  the 
judge,  it  being  held  that  the  clause  relating 
to  five  days'  notice  is  intended  to  qualify 
the  preceding  sentence  only,  and  not  that 
which  follows. — Curtin  v.  Ingle,  155  Cal. 
64,  99  Pac.  480. 

155.  BUI  of  exceptions  or  proposed  state- 
ment—In ircMeral. — Where  the  record  on 
appeal  shows  that  the  bill  of  exceptions 
used  on  the  motion  was  not  prepared  or 
served  in  time,  and  shows  no  relief  from 
the  default,  it  can  not  be  considered  on 
such  appeal. — Johnson  v.  German -.^Lmeri can 
Ins.   Co.,   150  Cal.   337.   88   Pac.   985. 

See,  also,  post,  8  660  and  note. 

As  to  when  hill  of  exceptions  on  motion 
for  new  trial  may  be  uaed  on  appeal,  see, 
post,  9  661  and  note. 

As  to  bill  of  exceptions  In  alternative  ap- 
peal, see  par.  6,  this  note. 

As  to  Incorporation  of  bill  of  exceptions 
and  statement  of  the  case  In  the  name 
paper,  see,  ante,  S  650  and  note. 

154.  Same— Amendments  to. — ^Where  pro- 
posed statement  or  bill  of  exceptions  fails 
to  present  sufficient  evidence  it  was  duty 
of  opposing  party  to  propose  amendments, 
and  not  by  failing  to  do  so  throw  labor  of 
proposed  amendments  on  judge  trying  case. 
— Vatcher  v.  Wilbur,  144  Cal.  536,  640,  78 
Pac.    14. 

156.  Where  the  proposed  statement 
merely  stated  that  defendant  gave  evidence 
tending  to  disprove  allegations  of  com- 
plaint and  sustain  allegation  of  his  answer, 
and  as  part  of  such  evidence  offered  depo- 
sition and  set  out  questions  and  answer 
which  were  claimed  to  have  been  errone- 
ously excluded,  it  was  right  of  opposite 
party  to  propose  amendment  incorporating 
in  statement  so  much  of  evidence  as  would 
show  that  exclusion  of  testimony  sought 
to  be  stricken  out  would  not  have  chang'ed 
result,  and  hence  costs  will  not  be  taxed 
against  them  though  such  amendment  re- 
quired insertion  of  greater  portion  of  evi- 
dence.—Duffy  v.  Duffy,  104  Cal.  602,  607.  38 
Pac.   443. 

166.     Same-^Same— Insertion   of   exhIbitiM. 

— Where  certain  exhibits  claimed  to  have 
been  used  in  evidence  are  referred  to  In  the 
body  of  the  statement  on  motion  for  new- 
trial   as   plaintiff's  exhibit  No. at   end 

of  statement,  and  such  exhibits  are  set  out 
in  appendix  to  such  statement,  properly 
numbered,  preceded  by  title   "the  following 
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file  exhibits  offered  and  read  on  behalf 
of  i»Ukiiitifra  motion  In  the  fore^oingr  state - 
EBent»**  tbey  are  thereby  sufficiently  iden- 
tified and  Incorporated  in  and  made  part 
of  vucb  statement. — Sharon  v.  Sharon,  79 
Cal.    6S3»    22   Pac.    26*    131. 

Am    to    papcra    to    be    tseluded    Is    btU    of 

i»  see,   ante,   8  648  and  note. 


Am  to  okeletoB  form  of  bill  of  exceptloBa« 

see,    a.nte,    §  648   and  note. 

157.  Practice  in  preparing  proposed  state- 
meats  in  reference  to  document  or  record 
with  remark  "here  insert"  is  sufficient,  since 
it  notifies  opposite  party  that  such  docu- 
ment is  to  become  part  of  statement,  but 
such  "wonld  not  be  sufficient  in  ensrrossed 
statement. — ^Reclamation  Dist.  v.  Hamilton, 
112  Cal«  603,  607.  44  Pac.  1074'. 

157a.  Depositions  belngr  on  file,  may  be 
made  part  of  statement  by  calllnfir  for  them 
Ly  'vrords  "here  Insert"  at  proper  place,  and 
when  transcript  is  made  up  they  should  be 
copied  in  full  where  called  for. — Sharon  v. 
.Sharon,  79  Cal.  633,  22  Pac.  26,  131. 

158.  l^bere  certificate  to  enerrossed  state- 
ment on  motion  for  new  trial  states  that  It 
Is  bat  skeleton  and  does  not  contain  all 
evidence,  statement  will  be  disregrarded. — 
Brind  ▼.  Gregory,  122  Cal.  480,  482.  56  Pac. 
-SO. 


Samc^— Conatnictioa  of. — Where  the 
proposed  bill  of  exceptions  or  statement  is 
presented  by  the  party  proposingr  it  to  the 
Jndflre,  the  five  days'  notice  provided  for 
must  be  flriven,  but  this  provision  quali- 
fies only  the  precedlngr  clause  of  the  sen- 
tence and  Is  not  applicable  to  the  case  where 
the  statement  or  bill  and  amendment  are 
delivered  to  the  clerk  for  the  Judge,  for  in 
the  latter  case  the  Judge  must  designate  a 
time  for  the  settlement  and  the  clerk  give 
notice  of  It. — Curtln  v.  Ingle,  155  Cal.  53,  66. 
99  Pac  480. 

IflSL  Smsse— -DiUarenee  la  settlement  of« — 
Under  the  rule  of  the  supreme  court  ex- 
tending the  time  to  file  a  transcript  until 
forty  days  after  the  settlement  of  a  bill  of 
exceptions,  that  court  will  not  inquire  into, 
upon  motion  to  dismiss  an  appeal,  the 
•loestion  of  diligence  or  negligence  of  the 
appellant  In  procuring  the  settlement  of 
the  statement  or  bill.  If  the  respondent  is 
agreed  in  that  respect  his  remedy  is  by 
objection  to  the  settlement  by  the  trial 
Jod^e.  and  if  the  decision  be  unfavorable  to 
bim.  he  may  have  it  incorporated  in  the 
rcoord  and  reviewed  on  appeal  from  the 
iiidKnnent.  and  this  applies  whether  the 
bill  oT  statement  be  one  prepared  before  or 
after  the  hearing  of  the  motion  upon  which 
ft  is  prepared. — Curtln  v.  Ingle,  156  Cal.  53, 
ST.   95   Pac.  480. 


»Preaump«fons. — Where  state- 
aent  on  motion  for  new  trial  does  not  pur- 
port to  contain  all  evidence  it  will  not  be 
ramed  that  evidence  admitted  was  ad- 
re  to  finding  of  court. — ^Harris  v.  Duarte, 
141  Cal.  497.  498,  70  Pac.  298.  75  Pac.  58. 
O.  C  P.— -106 


ld2.  Same  —  Reporter's  aotes« — ^Duty  de- 
volving on  party  moving  for  new  trial  to 
prepare  and  serve  statement  or  bill  of  ex- 
ceptions so  as  to  sustain  his  contention  of 
insufficiency  of  evidence,  does  not  mean  that 
statement  or  bill  of  exceptions  should  em- 
body all  reporter's  notes. — Vatcher  v.  Wil- 
bur, 144  Cal.  536,  540.  78  Pac.  14. 

163.  Practice  of  embodying  in  a  state- 
ment or  bill  of  exceptions  reporter's  notes 
of  trial  in  bulk  is  not  Justified  by  law  or 
good  practice,  code  requiring  so  much  of 
evidence  or  other  matter  as  is  necessary  to 
explain  objection  or  points  sought  to  be 
presented. — City  of  Santa  Ana  v.  Ballard, 
126  Cal.  677,  678,  59  Pac.  133. 

164.  Where  whole  amounts  Involved  In 
case  were  only  five  or  six  hundred  dollars, 
and  it  would  cost  six  hundred  dollars  to 
have  reporter's  notes  of  evidence  tran- 
scribed, order  requiring  moving  party  to 
procure  such  transcript  as  condition  of  set- 
tlement of  proposed  statement,  to  which  no 
amendments  were  proposed,  was  unreason- 
able, and  failure  to  do  so  would  Justify  re- 
fusal to  settle  statement. — ^Vatcher  v.  Wil- 
bur, 144  Cal.  536,  540.  78  Pac.  14. 

16B*     Same — Same— Refanal     to     settle. — 

Where  statement  contains  reporter's  notes 
of  evidence  in  bulk  court  should  not  refuse 
to  settle  statement  but  should  permit 
amendment  so  as  to  set  out  substance  of 
such  statement  or  cause  redundant  and  use- 
less matter  therein  to  be  stricken  out  and 
mandamus  will  He  to  compel  Judge  to  do  so. 
— City  of  Santa  Ana  v.  Ballard,  126  Cal.  677. 
678,  59  Pac.  133.  See  Kruse  v.  Chester,  66 
Cal.  353,  5  Pac.  613;  Leach  v.  Pierce,  93  Cal. 
614,  618,  29  Pac.  235;  Tibbets  v.  Riverside  B. 
Co.,  97  Cal.  258.32  Pac.  174;  Winters  v.  Buck, 
121  Cal.  279,  63  Pac.  799. 

100.  Same^Scttlement  of — ^Waiver  of  ob- 
jection.— Where  upon  notice  of  rejection  of 
amendments  and  of  presentation  for  set- 
tlement, the  attorney  for  the  moving  party 
inadvertently  fails  to  appear,  and  the  oppos- 
ing counsel  makes  no  objection  to  a  sug- 
gestion of  the  court  that  counsel  confer  and 
dispose  of  objections  to  amendments,  and 
agreed  for  a  meeting  at  a  later  date  for 
settlement  of  the  bill,  it  is  too  late  at  the 
subsequent  hearing  to  object  that  the  bill 
was  not  presented  In  time,  and  such  objec- 
tion was  waived. — Bollinger  v.  Bollinger, 
163  Cal.  192,   94  Pac.   770. 

1«7,     Same — Same— Waiver  of  omlaalon. — 
Where    exhibit   is   omitted   from    statement, 
and  no  objection  Is  made,  and  attorneys  for 
respondent  indorse  on  statement  "foregoing 
statement   agreed   to   by   us,"   and    same   is 
thereupon    signed   by  Judge,   objection    that 
such  exhibits  have  been  omitted   is  waived, 
and    presents    no    cause    for    striking    out 
statement    or    any    part    of    it. — Sharon    v. 
Sharon.  79  Cal.  633,  22  Pac.  26,  131. 

168.  Same— Vacation  of  certificate  to  v«t- 
mlt  amendment.— Where  statement,  as  en- 
grossed, did  not  contain  certain  exhibits 
which  had  been  used  in  evidence,  while  pro- 


lOCS 


•  «5» 


NOTICB   OF   MOTION — UPON   HTHOM   SERVED — ^CONTENTS.         [Pt.  II.  Ttt.  VIII, 


posed  statement  had  included  therein  refer- 
ence to  these  exhibits,  by  inserting  words 
at  place  where  they  were  referred  to  "here 
insert  plaintiff's  exhibit."  so  that  plaintiff's 
attorney  was  not  misled  in  prepariner 
amendments  thereto,  Judgre  properly  va- 
cated certificate  of  settlement  and  directed 
that  exhibit  be  engrrossed  in  such  statement 
so  that  certificate  might  conform  to  facts, 
whether  omission  to  engross  such  exhibits 
was  result  of  inadvertence  or  carelessness 
on  part  of  defendant's  attorney,  it  did  not 
deprive  court  of  discretion  to  settle  it  cor- 
rectly, and  court  was  authorized  to  investi- 
gate whether  exhibits  were  in  reality  re- 
ferred to  in  statement. — Warner  v.  Thomas, 
P.  D.  ft  C.  Wks.,  106  Cal.  409,  412,  38  Pac 
960. 

As  to  power  of  court  to  set  aiilde  a  re- 
nettled  ■tatcmcnt  ob  motloa  for  acw  trial* 

see,  ante,  f  47t  and  note. 


168.  Same— IVaivcr  of  rlgrht  to  propose 
amendventii  is  effected  by  stipulation  that 
foregoing  statement  is  correct  and  author- 
ized defendant  to  present  it  to  Judge  for 
settlement  without  notice. — Perry  v.  Noonan 
Loan  Co.,  1  Cal.  App.  609,  82  Pac.  623. 

170.  EnvroimBient^As  to  failure  to  re- 
enirroiMi  statement  and  place  proposed 
amendments  therein  will  not  be  considered 
as  error  where  no  injury  was  done  to 
plaintiff  by  failing  to  embody  amendments 
in  re-engrossed  statement  where  they  were 
treated  by  court  and  parties  as  part  of 
amendments. — Swett  v.  Qray,  141  Cal.  63, 
68.  74  Pac.  439. 

171.  Where  statement  was  short  one,  and 
could  have  been  engrossed  in  two  or  three 
days,  and  more  than  five  months  elapsed 
after  party  was  ordered  to  have  it  en- 
grossed, and  no  showing  was  made  explain- 
ing or  excusing  delay,  except  that  few  or- 
ders were  procured  extending  defendant's 
time  to  engross  statement,  and  it  did  not 
appear  why  these  orders  were  required  or 
what  right  defendant  had  to  make  them, 
and  they  did  not  cover  last  two  or  three 
months  of  period,  order  dismissing  motion 
was  not  abuse  of  discretion. — Descalso  v. 
Duane,  3  Cal.  890,  33  Pac.  328. 

1721  Saaie  ^  Ainendvemt  to  atatement 
nhovld  be  Incorporated  In  eaiT'osscd  otate- 
■icBt  and  not  merely  attached  thereto. — 
Marlow  v.  Marsh,  9  Cal.  269;  Skellman  v. 
Riley,  10  Cal.  300;  Baldwin  v.  Ferre,  23  Cal. 
461;  Kimball  v.  Semple,  31  Cal.  667. 

178.  ExtCBSloB  of  time— In  wblcb  to  pre- 
pare   aad     serve     proposed     atateBieBt     for 

thirty  days  Is  authorized. — Reclamation 
Dist.  v.  Hamilton,  112  Cal.  608.  607,  44  Pac. 
1074. 

174.  Order  extending  time  within  which 
to  prepare,  serve,  and  file  statement  of  case 
and  affidavits  on  appeal  held  not  to  have 
misled  opposing  party,  where  notice  of  in- 
tention to  move  for  new  trial  had  been 
given  and  stipulation  extending  time  for 
preparing  statement  referred   to  statement 


on  motion  for  new  trial. — Reclamation  Dist. 
▼.  Hamilton,  122  Cal.  603,  608.  44  Pac.  1074. 

175.  Sane  —  Same  ^  After  explratloa  of 
time  as  prevlonoly  extended,  though  within 
time  which  law  authorizes  extension,  ex- 
tension is  invalid. — Freese  v.  Freese,  134 
Cal.  48,  49,  66  Pac.  43. 

176L  Same— Same— Can  be  made  by  Indge 
wbo  tried  tbe  case,  at  cbambers,  and  ont  of 
coanty  in  which  case  was  tried — he  having 
been  called  into  such  county  for  purpose  of 
trying  such  case. — ^ICatthews  v.  Superior 
Court,  68  Cal.  638,  641.  10  Pac.  128. 

177.  Same— -Extension  of  time  to  serve 
■tatement  Is  carried  by  extension  of  time  to 
prepare  statement  on  motion  for  new  trial. 
— Bryant  v.  Sternfeld,  89  Cal.  611.  612,  26 
Pac.  1091.  See  Curtis  v.  Superior  Court.  70 
Cal.  390.  11  Pac.  652;  Burton  v.  Todd,  68  Cal. 
485.  9  Pac.  663. 

17S.  Same  ^Further  extension  withovt 
consent     of     adverse     party     nnaathorlscd. 

where  time  in  which  to  prepare  and  serve 
statement  was  extended  for  thirty  days  by 
judge,  and  afterwards  by  consent  of  ad- 
verse party  extended  another  twenty  days, 
and  statement  not  filed  until  expiration  of 
last  extension  was  too  late,  and  hence 
motion  for  new  trial  was  properly  denied. — 
Bunnel  v.  Stockton,  83  Cal.  319,  320,  23  Pac. 
801. 


179.  Same— Stipulation  of  parties 
tendlnic  time  for  less  tban  thirty  days  does 
not  affect  power  of  court  to  extend  the 
time  for  such  period. — Reclamation  Dist.  v. 
Hamilton,  112  Cal.  603,  607,  44  Pac.  1074. 

180.  Same— IVbere  order  extending  time 
In  urblch  to  serve  notice  of  Intention  was 
without  Jurisdiction  and  void,  order  ex- 
tending time  in  which  to  prepare  and  file 
statement  was  also  without  Jurisdiction  and 
void. — Clark  v.  Crane,  57  Cal.  629,  633. 

181.  Filing  statement  on  motion  for  new 
trial  is  not  required  to  be  filed  until  It  has 
been  signed  by  judge  with  certificate  that 
it  is  allowed,  and  when  filed,  and  not  be- 
fore, it  became  part  of  record. — Blagi  v. 
Howes,  66  Cal.  469,  478,  6  Pac.  100. 

182.  Stipulation  that  statement  has  been 
served  in  time  as  correct  and  might  be  pre- 
sented for  settlement  without  further  no- 
tice, does  not  stop  opposing  counsel  from 
claiming  that  it  was  not  filed. — Mills  v. 
Dearborn,  82  Cal.  61,  65.  22  Pac.  1114. 

18S.     Same  —  Failure     to     die    In     time. — 

Statement  not  filed  within  time  allowed  by 
law  will  be  disregarded  where  time  had  not 
been  extended  either  by  stipulation  or  order 
of  court,  and  no  amendments  had  been  pro- 
posed.— Wheeler  v.  Karnes,  126  Cal.  61,  52, 
67  Pac.  893. 

184.  Same— Necessity  of. — ^Motion  for  new 
trial  can  not  be  passed  on  by  court  until 
bill  of  exceptions  or  statement  has  been 
filed. — Wells  v.  Kreyenhagen,  117  Cal.  329. 
331,  49  Pac.  128. 

185.  Failure  to  file  statement  of  case 
after  notice  of   intention   to   move   for   new 
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trill,  waives  right  to  move  for  new 
trial.— Cooney  v.  Furlonff,  66  Cal.  620,  521, 
C  Pac.  S88.  See  Stoyell  v.  Cole,  19  Cal.  602; 
Campbell  v.  Jones,  41  Cal.  515;  Thompson  v. 
Lynch.  48  Cal.   482. 

I8S.  Statement  on  motion  for  new  trial 
vhich  has  never  been  filed  is  no  part  of 
rerord.  and  can  not  be  considered  on  appeal. 
—Wells  V.  Kreyenhagren.  117  Cal.  827.  830. 
4}  Pac  128;  Mills  v.  Dearborn.  82  Cal.  61,  22 
Pac.  1114;  Mix  v.  San  Diego  &  C.  R.  Co.,  86 
CaL  233,  24  Pac.  1027. 

187.  iBsertloB  of  evidence^ — ^In  preparinfiT 
itaiement  or  bill  of  exceptions  for  use  on 
appeal  it  is  not  necessary  to  grive  evidence 
in  full  where  questions  to  be  presented  are 
§oltly  as  to  sufficiency  of  evidence  to  sus- 
tain particular  findiner.  All  that  is  required 
ii  that  sufficient  amount  of  evidence  be  in- 
lertcd  bearing  on  each  side  of  question  to 
ihow  substantial  conflict,  for  in  such  case 
court  will  not  interfere  with  decision  of 
court  below. — ^Vatcher  v.  Wilbur,  144  Cal. 
»<.  SI8,  78  Pac.  14. 

As  te  statcHicaita  of  erldcBce  tn  bill  of  ck- 
<tptieos«  see,  ante,  f  648  and  note. 

18S.  IwrafleieMcy  of  cvldenec-^Speciflea- 
Mms  of  partfcwlara  held  to  be  necessary  to 
aothorise  consideration  of  insufficiency  of 
eridence  on  appeal  from  order  on  motion 
for  new  trial. — Coffhlan  v.  Quartararo,  16 
Cal.  App.  666,  115  Pac.  664. 

As  to   speciflcatioBs    of    particvlara*    see 

pars.  41-62,  this  note. 

18i.  Jadsc  wbo  tried  ca«ae^  Proper 
Ms*  to  oottlo  statcHicBt,  and  could  take 
All  necessary  steps  to  have  it  properly 
Bettlcd.^Mat thews  v.  Superior  Court,  68 
Cal.  138.  641,  10  Pac.  128. 

IMl  Mimvtco  of  eovrt— BIotloB  for  Bew 
trial  OB^SpccifytBK  partlcBlars* — Where 
the  motion  is  on  the  minutes  of  the  court, 
ikc  notice  of  motion  must  specify  the  par- 
ticulars in  which  the  evidence  is  insufficient. 
If  rach  insufficiency  be  a  srround  of  the  mo- 
tion, and  must  specify  the  particular  er- 
^rt  of  law  upon  which  the  moving:  party 
vm  rely. — Estudillo  v.  Security  Loan  &  T. 
Co.  of  South.  Cal.  158  Cal.  66.  109  Pac.  884. 

As  to   spcdfleatioBo    of    partieBlars*    see 

pert.  48-64,  this  note. 

IH.  In  an  action  for  mopey  had  and  re- 
<*«iTed  by  an  attorney  to  plaintiff's  use,  in 
vhlch  the  attorney  pleaded  a  sustained  and 
^e  deduction  for  the  value  of  his  serv- 
ices to  plaintiff,  a  payment  of  the  residue 
And  the  verdict  was  for  the  defendant,  and 
Plsintiff  moved  for  a  new  trial  on  the  min- 
Btet  of  the  court,  as  provided  in  subdivi- 
sion 4  of  this  section,  but  the  notice  of  the 
notion  failed  to  specify  any  particulars 
therein  the  evidence  was  insufficient  to 
prove  the  value  of  the  services  so  deducted, 
u  required  by  this  section,  It  was  error  for 
(he  court  to  ffrant  a  new  trial  for  insuffl^ 
eiency  of  the  evidence  to  Justify  the  verdict 
Hi  that  resrard. — ^Western  Paclflc  Land  Co.  v. 
Wllaon.  19  CaL  App.  838.  840,  126  Pac.  1076. 


1S2.  Notice  of  scttleBieBt-^ProvistoB  re- 
qairlBgr  Ave  days'  Botlee  to  be  given  to  ad- 
verse party  of  hearing:  of  settlement  of  bill 
of  exceptions,  where  amendments  have  been 
served  but  not  adopted,  and  statement  and 
amendments  have  been  delivered  to  Judgre, 
requires  such  notice  to  be  griven  by  party 
and  not  by  clerk. — Mellor  v.  Crouch.  76  Cal. 
694,   696,   18  Pac.   685. 

.  ins.     Saaie  ^  SettlcmcBt  of  statemeBt  by 
jBdire  by  adoptlOB  of  proposed  amendmeBt 

without  any  express  notice  from  movingr 
party  that  he  adopted  amendment,  was 
proper.— Black  v.  HiUiker,  130  Cal.  190,  192. 
62  Pac.  481. 

194.  Where  record  fails  to  show  amend- 
ments proposed  to  statement  were  not  all 
adopted,  objection  that  no  notice  of  time 
and  place  of  settlement  was  griven  to  par- 
ties making:  proposed  amendments,  is  with- 
out merit. — Standard  Quicksilver  Co.  v. 
Habishaw,  182  Cal.  116,  124,  64  Pac.  113.        * 

196.  Statement,  with  proposed  amend- 
ments, when  delivered  to  clerk  for  Judse, 
rec^ulres  no  previous  notice  of  settlement 
to  be  griven  by  moving  party. — ^Mellor  v. 
Crouch,  76  Cal.  694,  696,  18  Pac.  686. 


196.  SoBie— Waiver  of  notice  of  sett  I  e- 
mcBt  of  proposed  statement  with  amend- 
ments is  effected  by  stipulation  that  state- 
ment mig:ht  be  settled  by  Judg:e  at  his 
convenience,  that  is,  at  his  place  of  resi- 
dence, and  after  settlement  motion  for  new 
trial  migrht  be  heard  and  determined  there, 
Judg:e  being  one  from  another  county. — 
Cooper  V.  Burch,  140  Cal.  648.  663,  74  Pac.  37. 

197.  Object  of  statemeBt  or  bill  of  ex- 
ceptlOBs  is  to  make  that  of  record  which 
before  was  not  recorded  but  rested  only  on 
recollection  of  court  or  counsel  or  minutes 
of  clerk. — Williams  v.  Southern  Pac.  R.  Co., 
2  Cal.  Unrep.  613,  9  Pac.  168.  See  De  John- 
son V.  Sepulbeda,  6  Cal.  149. 

198.  Office  of  statement  on  motion  for 
new  trial  is  to  bring  into  record  those  mat- 
ters which  have  risen  in  progress  of  trial, 
and  matters  which  constitute  basis  of  mo- 
tion are  grounds  for  new  trial  out  of  which 
arises  whatever  question  appellant  desires 
to  have  reviewed  on  appeal  from  ord^r 
granting  or  refusing  new  trial. — Graham  v. 
Stewart.  68  Cal.  374,  876.  9  Pac.  666. 

190.  RefBsal  to  settle  stateaieBt  ^  Made 
after  jBdsBieBt  has  been  ordered  is  not 
Justified  by  settlement  of  premature  state- 
ment, though  such  Judgment  was  entered 
after  denial  of  motion  of  premature  state- 
ment.— Fountain  W.  Co.  v.  Dougherty,  134 
Cal.  876,  377,  66  Pac.  316. 

aOO.     SBBse— ReBiedy  for  refnaal  to  settle. 

— On  refusal  to  settle  statement  on  motion 
for  new  trial  after  decision  against  peti- 
tion to  revoke  probate  of  will  the  proper 
remedy  Is  by  mandamus  to  compel  settle- 
ment and  not  on  appeal  from  order  deny- 
ing new  trial. — Hartmann  v.  Smith,  140  Cal. 
461,  467,  74  Pac.   7. 
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201.  Appeal  lies  to  order  refusing:  appli- 
cation to  settle  statement  on  case  where 
party  seekingr  settlement  has  not  fully  com- 
plied with  statutory  .requirements,  an^  ap- 
peals to  court  for  relief  on  ground  that  his 
failure  has  been  caused  by  surprise,  acci- 
dent, or  excusable  negrlect  when  relief  rests 
in  discretion  of  court. — Murphy  v.  Stelllnfir, 
138  Cal.  641,  642,  72  Pac.  176. 

202.  Service  of  proposed  iitatemeiit--Om 
legal  holiday  does  not  render  such  service 
invalid. — Reclamation  Dist.  v.  Hamilton,  112 
Cal.  603.  611.  44  Pac.  1074. 

2B0S.  Slfrnatnre  aad  certllleate  of  Jvdipe^ 
Are  Indispensable  to  statement  of  case  on 
motion  for  new  trial. — ^Adams  v.  Dohrmann, 
63  Cal.  417,  418. 

204.  Statement  on  motion  for  new  trial 
which  was  neither  sigrned  nor  certified  by 
Judgre  of  trial  court  can  not  be  considered. 
— Sawyer  v.  Sargrent.  65  Cal.  259,  260,  3  Pac. 
872:  Schreiber  v.  Whitney,  60  Cal.  431,  432; 
Martin  v.  Vanderhoff,  2  Cal.  Unrep.  486,  7 
Pac.  307;  Doug^lass  v.  McFarland»  92  Cal. 
656,  657,  28  Pac.  687. 

205.  Fact  that  it  was  certified  to  be  cor- 
rect by  attorney!^  for  both  parties  does  not 
render  it  proper. — Sohreiber  v.  Whitney,  60 
Cal.  431,  432. 

206.  Paper  printed  in  record  appearing 
to  be  copy  of  specification  to  alleged  insufll- 
clency  of  evidence,  but  was  no  part  of 
statement  and  was  without  authentication 
and  signed  by  appellant's  attorney  only,  can 
not  be  considered  as  any  part  of  statement 
(.f  record. — O'Leary  v.  Castle,  183  Cal.  608, 
509,  65  Pac.  950. 

207.  Same-^Statcveni  strned  by  attor- 
ney for  respondent  only  is  not  part  of  rec- 
ord and  has  no  part  in  transcript. — Barclay 
V.  Blackinton,  127  Cal.  189,  196,  59  Pac.  834. 

208.  Same  -—  SnlBcteney  of. — Certificate 
that  "foregoing  statement  of  case,  on  mo- 
tion for  new  trial,  is  statement  settled  and 
allowed  by  my  attorney"  conforms  to  stat- 
ute.— Girdner  v.  Beswick,  69  Cal.  112,  116, 
10  Pac.  278. 

209.  Certificate  of  judge  that  "foregoing 
statement  on  motion  for  new  trial  has  been 
settled  and  allowed  by  me"  includes  authen- 
ticated exhibits  as  part  of  such  statement, 
although  certificate  is  attached  to  body  of 
statement,  and  precedes  exhibits. — Sharon  v. 
Sharon,  79  Cal.  638,  22  Pac.  26.  Disingulsh- 
ing  Kimball  v.  Semple,  81  Cal.  657;  People 
V.  Bartlett,  40  Cal.  142,  146;  Bush  v.  Taylor, 
45  Cal.  112;  Thompson  v.  Patterson,  54  Cal. 
542. 


— Ackley  v.  Fishbeck,  124  Cal.  409.  410,  57 
Pac.  207. 


210.  Same —- Same  ^- Paper  appended  to 
statement,  but  forming  no  part  of  it,  which 
is  designated  as  assignment  of  error,  but 
which  is  not  authenticated  as  part  of  rec« 
ord,  and  is  excepted  from  stipulation  cer- 
tifying to  contents  of  transcripts,  and  there 
is  nothing  to  show  that  it  was  considered 
on  motion  for  new  trial,  can  not  be  con- 
sidered on  appeal  as  specification  of  errors. 


211.  8ame-->Same  ^  SpeeMeatlons  shonid 
eonform  to  notice  of  Intention  to  move  for 
new  trial,  and  If  they  do  not  opposite  party 
should  move  such  amendments  thereto  as 
well  remove  matter  therefrom  foreign  to 
grounds  stat^  In  notice. — Pico  v.  Cohn,  78 
Cal.   384,   386,   20  Pac.  706. 


212.  Same  — Time  for. — Signature  and 
certificate  of  Judge  to  statement  on  motion 
for  new  trial  made  after  motion  has  been 
heard  and  determined,  and  appeal  taken 
from  order,  though  made  nunc  pro  tunc,  will 
not  aid  statement,  code  requiring  It  to  be 
certified  before  filing. — Adams  v.  Dohrmann. 
63  Cal.  417,  418.  See  Keller  v.  Lewis,  56 
Cal.  466. 

213.  Specification  of  error  may  be  made 
after  time  has  expired  for  preparing  and 
settling  statement  on  motion  for  new  trial. 
— Alameda  M.  Co.  v.  Williams,  70  Cal.  634. 
538,  12  Pac.  530.  See  Low  v.  McCallan,  64 
CaL  2,  27  Pac.  787. 

214.  Speelllentlon  of  error     Neceaslty  of. 

— Specification  of  error  Is  essence  of  state- 
ment or  bill  of  exceptions  on  motion  for 
new  trial,  without  which  it  has  no  legal 
existence. — ^Thompson  v.  Patterson,  54  Cal. 
542.  546.  See  Crowther  v.  Rowlandson,  27 
Cal.  376,  385;  Burnett  v.  Pacheco,  27  Cal.  408; 
Partridge  v.  San  Francisco,  27  Cal.  416.  416: 
Beans  v.  Emanuelll,  36  Cal.  117;  Ferrer  v. 
Home  Mut.  Ins.  Co..  47  Cal.  416;  Hill  v. 
Beatty,  61  Cal.  292.  295;  Alameda  M.  Co.  v. 
Williams,  70  CaL  534,  538,  12  Pac.  530. 

215.  Necessity  for  under  the  provisions 
of  the  above  section,  party  moving  for  a 
new  trial  Is  required  to  designate  in  his 
notice  of  Intention  the  grounds  upon  which 
the  motion  will  be  based,  and  where  the 
notice  of  motion  sets  forth  as  one  of  the 
grounds  upon  which  the  motion  will  be 
made,  the  "Insufldclency  of  the  evidence  to 
Justify  the  verdict"  and  the  motion  for  the 
new  trial  Is  made  upon  the  ground  set 
forth  In  the  notice  of  Intention,  contain- 
ing a  statement  of  the  grounds  upon  which 
the  motion  Is  made  as  set  forth  in  the  no- 
tice of  intention,  is  sufllclent. — Pacific  Oas 
&  Electric  Co.  v.  Rollins,  33  Cal.  App.  782, 
164  Pac.  53. 

210.  Same— -Fallnre  of  eonrt  to  And  on  all 
Issues  raised  by  pleading  need  not  be  specM- 
fled  in  statement  as  ground  of  motion  for 
new  trial. — Millard  v.  Supreme  Council  A. 
L.  of  H.,  3  Cal.  Unrep.  96,  21  Pac.  825. 

As  to  preventlniT  consideration  on  appeal, 

see  par.  311,  this  note. 

217.  Same — Objeetlon  that  Jndsment  In  la 
f*tvor  of  party,  on  eanse  of  action  for  ivbfeli 
he  Is  not  sncd,  being  apparent  on  face  of 
record,  will  be  considered  on  appeal,  though 
it  is  not  specified  in  statement  for  new  trial. 
— Helnlen  v.  Heilbron,  71  Cal.  557,  564,  12 
Pac.  673.  See  Putnam  v.  Lamphier,  36  Cal 
151. 
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S18L    8— e     OIBce  of  speclAcatlon   of  er- 

lon  1b  to  call  attention  to  precise  ground 
relied  on  and  not  to  fortify  alleged  error  by 
sUtement  of  facts  In  its  support.  Hence 
•tatement  In  specification  of  errors  on  which 
defendant  w^ould  rely  on  his  motion  for  new 
trial,  to  effect  that  he  objected  to  testimony 
and  excepted  to  decision,  admitting:  it  in 
eTidence,  can  not  be  received  as  properly 
authenticated  exception,  especially  where 
itatement  does  not  show  any  exception. — 
Alameda  M.  Co.  v.  Williams,  70  Cal.  634, 
S3S.  12  Pac.  630. 


struction." — Llgrht  v.  Stephens,  159  Cal.  288, 
118  Pac.  659. 


21 1;  Same— RalinKs  ob  the  adBtlsslon  of 
cnieaee  not  specified  as  error  in  statement 
can  not  be  considered,  and  fact  that  counsel 
discussed  rullngrs  in  their  brief  does  not  au- 
tliorize  court  to  consider  them. — Smith  v. 
Smiih,  119  Cal.  183,  186,  48  Pac.  730,  61  Pac. 
183;  cltiniT  Bagrnall  v.  Roach,  76  Cal.  106,  18 
Pac.  1S7  (in  this  case  it  was  afterwards 
called  to  attention  of  court  that  motion  for 
Rev  trial  was  based  on  bill  of  exceptions 
instead  of  statement,  and  it  was  then  held 
that  errors  of  law  need  not  be  specified  in 
biU). 


— •R«llBir     on     demarrcr     not 

specified  or  referred  to  in  statement  pre- 
sented on  appeal,  will  not  be  considered, 
since  on  appeal  from  order  refusingr  to  grant 
new  trial,  only  such  errors  can  be  con- 
sidered as  are  specified  in  statement. — Heil- 
bron  V.  Centervllle  &  K.  I.  D.  Co.,  76  Cal.  8, 
».  17  Pac.  932. 

til.  Object  of  provision  requiring:  state- 
ment on  motion  for  new  trial  to  specify  er- 
rors relied  on,  is  to  enable  adverse  party  to 
prepare  his  amendment  without  necessity  of 
going  through  statement  proposed  by  mov- 
mf  party  to  ascertain  what  objection,  rul- 
iaffi*  and  exceptions  are  incorporated 
therein,  and  unless  the  alleged  errors  are 
specifically  pointed  out  they  are  deemed 
waived  by  movinfr  party. — Bohnert  v.  Bohn- 
ert.  96  CaL  444.  445,  30  F&c.  690. 


2aiL    Ssme— Sp«etfleatloiU(  of  iMSoAclency. 

«-The  strict  rule  by  which  specifications  of 
iBsnfllclency  w^ere  adjudged  has  latterly 
tilrtn  place  to  a  more  liberal  rule  than  when- 
ever there  Is  a  reasonably  successful  effort 
to  state  the  particulars  and  they  are  such 
as  may  have  been  sufficient  to  inform  the  op- 
poiins  counsel  and  the  court  of  the  grounds 
of  the  objection  the  appellate  court  ought 
ttot  to  refuse  to  consider  the  case,  espe- 
cially where  the  transcript  shows  all  the 
evidence  has  been  brought  up. — Porter  v. 
Raas,  6  Cal.  App.  660,  652,  92  Pac.  655. 

223.  The  following  specification  "the 
coort  erred  In  giving  each  and  every  in- 
rtmctlon  requested  by  the  plaintiff"  held 
rood  as  a  specification  of  error,  the  court 
saying  "while  the  omnibus  method  followed 
bere  is  not  a  method  that  it  would  be  al- 
ways safe  to  adopt,  we  can  not  say  but  that 
iB  this  case  it  as  clearly  notified  the  plain- 
tiff as  to  the  particular  errors  relied  on  as 
vottid  a  several  specification  as  to  each  in- 


Sune^SpedllcattoB  of  InsnflleleBcy 
of  evldence~-Form  of. — Not  required  to  be 
made  in  any  particular  form  of  words,  but 
in  some  form  should  distinguish  each  par- 
ticular proposition  of  fact  excepted  to  from 
all  others  found  by  court  to  be  involved  in 
general  verdict  of  Jury. — Dawson  v.  Schloss, 
93  Cal.  194,  200.  29  Pac.  31;  Smith  v.  Ellis, 
103  Cal.  294,  296,  37  Pac.  400;  De  Molera  v. 
Martin,  120  Cal.  544,  546,  52  Pac.  825.  See 
Du  Brutz  V.  Jessup,  54  Cal.  118;  Brenot  v. 
Brenot,  102  Cal.  294,  36  Pac.  672. 

As  to  apeclllcatloB  of  iBSalBciency  of  evl- 
dcncc  In  bill  of  exeeptlons,  see,  ante,  §  648 
and  note. 


225.  Same— -Same— Insafllclent  •pcdflca- 
tlon    of    iDsvlBelcney    of    the    evidence.^ — A 

statement  in  a  notice  of  motion  for  new 
trial  that  "there  is  no  evidence  to  sustain 
the  verdict  in  favor  of  the  defendant  and 
against  the  plaintiff"  was  insufficient  as  a 
specification  of  the  insufficiency  of  the  evi- 
dence.— Cormond  v.  United  Railroads,  41 
Cal.  App.  683,  183  Pac.  218. 

226.  But  where  the  defendant  tacitly  con- 
sented to  the  hearing  of  the  motion,  it 
must  be  held  to  have  waived  the  defect  in 
the  specifications. — Cormond  v.  United  Rail- 
roads, 41  Cal.  App.  683,  183  Pac.  218. 

22T.  Sasne— Same— Neeesslty  of« — Where 
statement  fails  to  specify  any  particular  in 
which  evidence  is  insufficient  it  must  be  dis- 
regarded as  far  as  notice  of  motion  for  new 
trial  specifies  insufficiency  of  evidence  as 
one  of  its  grounds. — ^Hlll  v.  Beatty,  61  Cal. 
292,  295;  Benjamin  v.  Stewart.  61  Cal.  605, 
608;  Bate  v.  Miller,  63  Cal.  233;  Donohoe  v. 
Mariposa  L.  &  M.  Co.,  66  Cal.  317,  318,  6  Pac. 
495;  Hartman  v.  Rogers,  69  Cal.  643,  644,  11 
Pac.  581;  Heinlen  v.  Heilbron,  71  Cal.  557,  * 
563,  12  Pac.  673;  Silva  v.  Holland,  74  Cal. 
630,  632,  16  Pac.  385;  Lowrie  v.  Salz,  75  Cal. 
349,  352,  17  Pac.  332;  Heilbron  v.  Kings 
River  &  P.  C.  Co.,  76  Cal.  11,  16,  17  Pac.  933; 
Millan  v.  Hood,  3  Cal.  Unrep.  648,  30  Pac. 
1107;  Gregory  v.  Gregory,  102  Cal.  50,  52,  36 
Pac.  364;  Green  v.  Green,  103  Cal.  108,  111, 
37  Pac.  188;  Citizens  Bank  v.  Jones,  121  Cal. 
30,  32,  53  Pac.  354;  Thompson  v.  City  of  Los 
Angeles,  125  Cal.  270,  271,  67  Pac.  1015; 
Rauer  v.  Fay.  128  Cal.  523,  525,  61  Pac.  90; 
O'Leary  v.  Castle,  133  Cal.  508,  509,  65  Pac. 
950;  Liurette  v.  Hiller.  139  Cal.  729,  730,  73 
Pac.  836;  Graybill  v.  De  Young,  140  Cal.  323, 
327.  73  Pac.  1067;  Ben  Lomond  W.  Co.  v. 
Sladky,  141  Cal.  619,  621,  75  Pac.  332;  Es- 
tate of  Antoldi,  7  Cal.  Unrep.  211,  81  Pac. 
278. 

228.  And  since  decision  includes  facts 
found,  findings  must  be  taken  as  abso- 
lutely true. — Donohoe  v.  Mariposa  L.  &  M. 
Co.,  66  Cal.  317,  318,  5  Pac.  495;  Estate  of 
Antoldi.  7   Cal.  Unrep.   211,  81  Pac.  278. 

229.  Hence  question  as  to  whether  exces- 
sive damages  appear  to  have  been  given 
under  infiuence  of  passion  or  prejudice  can 
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not  be  conBidered  It  beingr  but  another  form 
of  saylnfiT  that  evidence  does  not  Justify 
verdict. — GrayblU  v.  De  Young,  140  Cal.  823, 
127,  78  Pac.  1067. 

280.  Where  flndlngr  as  to  amount  of  dam- 
agre  is  not  attacked  in  specification  of  in- 
sufficiency of  evidence,  it  will  not  be  con- 
sidered on  appeal. — Fltzhugrh  v.  Mason,  8 
Cal.  App.  220,  88  Pac.  282. 

281.  Where  statement  for  new  trial  fails 
to  specify  particulars  of  insufficiency  of  evi- 
dence, decision  of  court  on  motion  for  new 
trial  will  not  be  considered  on  appeal. — 
Preston  v.  Hearst,  64  Cal.  696,  696;  Phillips 
V.  Liowrey,   64  Cal.  684. 

282.  Where  specification  of  insufficiency 
of  evidence  on  motion  for  new  trial  was  di- 
rected to  portions  of  findings  that  certain 
amount  was  due  and  not  that  principal  on 
notes  had  ever  been  paid  except  certain 
sum  on  account  of  interest  which  was  also 
part  of  finding,  no  contention  can  be  made 
on  appeal  that  there  was  no  evidence  in 
support  of  finding  that  note  had  not  been 
paid. — First  Nat.  Bank  v.  Kelso,  6  Cal.  Un- 
rep.  40.  40  Pac.  427. 

238.  Where  there  was  no  specification  in 
statement  of  insufficiency  of  evidence  or  er- 
ror at  law  occurring  at  trial  claim  that 
decision  is  against  law  will  be  limited  to  er- 
rors occurring  in  Judgment-roll  and  ques- 
tions as  to  sufficiency  or  insufficiency  of 
evidence  can  not  be  considered. — Thompson 
V.  Los  Angeles.  126  Cal.  870,  271,  67  Pac. 
1016. 

2S4.  Samc-^Same— Same— On  appeal  troM 
order  deBylBg:  am  applleatton  for  order 
where  court  made  no  findings  of  fact  and 
there  was  no  motion  for  new  trial,  as  speci- 
fication of  sufficiency  is  not  necessary. — Es- 
tate of  Fath,  182  Cal.  609.  614,  64  Pac.  996. 

285.  Same— Same— Not  to  be  regarded  aa 
a  pleadins,  as  sort  of  complaint  in  error, 
but  is  in  nature  of  notice,  sufficiency  of 
which  should  be  tested  by  inquiring 
whether  opposite  party  is  injured  by  de- 
fendants.— American  Type  F.  Co.,  v.  Packer, 
130  Cal.  459,  461.  62  Pac.  744. 

29^  Same  ^-  Same  -^  Plaee  of  opeelflea- 
ttoB. — There  is  nothing  in  statute  which  re- 
quires specification  of  insufficiency  of  evi- 
dence to  be  inserted  in  any  particular  place 
in  statement  or  under  any  particular  sub- 
heading.— Stuart  V.  Lord,  138  Cal.  672,  676, 
72  Pac.  142. 

287.  Same-^Same— Purpose  of  reqvirinc 
partloalars  in  which  evidence  is  alleged  to 
be  insufficient  to  be  specified  in  statement 
is  to  direct  attention  of  court  and  counsel 
to  particulars  relied  on  by  moving  party  to 
end  that  evidence  bearing  on  specifications 
of  error  might  be  inserted  in  statement  and 
considered  by  court. — Bddelbuttel  v.  Durrell, 
65  Cal.  277,  279;  Spotts  v.  Hanley,  85  Cal. 
155,  165.  24  Pac.  788;  Cummings  v.  Ross,  90 
Cal.  68,  71,  27  Pac.  62;  Brenot  v.  Brenot,  102 
Cal.  294,  297,  86  Pac.  672;  De  Molera  v.  Mar- 
tin, 120  Cal.  644,  646»  62  Pac.  825;  Standard 


Quicksilver  Co.   v.   Habishaw,   132  Cal.  116. 
124,  64  Pac.  113. 

238.  And  so  that  court  may  strike  out 
useless  and  redundant  matters  and  opposite 
party  propose  amendments. — De  Molera  v. 
Martin,  120  Cal.  644,  646,  62  Pac.  826. 

239.  Object  of  specifications  required  by 
this  subdivision  is  to  clearly  direct  atten- 
tion of  court  to  particular  point  on  which 
evidence  is  claimed  to  be  insufficient. — In  re 
Yoakam,  108  Cal.  60S,  606.  37  Pac.  486.  See 
McCullough  V.  Clark,  41  Cal.  298;  Brenot  v. 
Brenot,  102  Cal.  294,  297,  36  Pac.  672. 

240.  Principal  object  of  requiring  specifi- 
cations of  particulars  of  Insufficiency  of 
evidence  is  to  provide  statement  of  evi- 
dence by  restricting  it  to  such  as  is  relevant 
and  material  to  prove  or  disprove  specified 
facts. — Dawson  v.  Schloss,  98  Cal.  194,  200. 
29  Pac.  31. 

241.  Sasse— SaBte^SaflleieBcy  of  speelfl- 
eatfloB^ — Provision  requiring  the  statement 
to  specify  particulars  in  which  evidence  is 
alleged  to  be  insufficient  requires  statement 
to  state  reasons  differently  and  at  greater 
length  than  is  required  in  giving  notice  of 
intention.  Mere  repetition  in  statement  of 
ground  of  motion  which  is  designated  In 
notice  is  not  compliance  with  this  provision. 
— De  Molera  v.  Martin,  120  CaL  644.  646,  62 
Pac.  826. 

242.  Where  specifications  in  statement 
fully  informed  opposing  counsel  and  court 
as  to  point  on  which  plaintiff  proposed  to 
rely  in  his  contention  that  decision  was 
contrary  to  evidence,  and  it  appears  that  all 
evidence  is  contained  in  record,  specifica- 
tions are  sufficient. — Gwin  v.  Calegaris.  139 
Cal.  384,  391.  78  Pac.  851;  Estate  of  Mots. 
136  Cal.  658,  661.  69  Pac.  294.  See  Standard 
Quicksilver  Co.  v.  Habishaw.  132  CaL  115. 
124,  64  Pac.  113. 

243.  Specification  of  particulars  in  which 
evidence  was  alleged  to  be  insufficient  in 
statement  on  motion  for  new  trial  full 
enough  to  enable  court  to  understand  ques- 
tion presented  is  sufficient,  this  being  sub- 
stantial part  of  statute. — Newell  v.  Des- 
mond, 63  Cal.  242,  246. 

244.  If  specification  of  insufficiency  of 
evidence  is  sufficient  to  enable  opposing 
counsel  to  determine  what  evidence  should 
be  put  in  statement,  and  Judge  to  strike  out 
redundant  and  useless  matter,  it  is  enough. 
— American  Type  F.  Co.  v.  Packer,  130  Cal. 
459.   461,   62  Pac.  744. 

24G.  Same — Same — Same— ^Covrt  ohould 
have  foand,^  In  specification,  is  only  an- 
other mode  of  stating  that  "evidence 
shows,"  a  form  of  specification  which  has 
been  repeatedly  held  to  be  insufficient. — 
Taylor  v.  Bell,  128  Cal.  306,  808,  60  Pac. 
853. 

246L  Same— Same  •—  Sanate  —  EvldeBee  Ib* 
•vfflclent  to  show  faeta  (naming  them)  set 
forth  in  particular  finding,  is  only  repeti- 
tion in  another  form  of  declaration  of  In- 
sufficiency of   evidence   to  Justify   decision. 
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mnd  is  in  no  respect  to  be  considered  specifi- 
cation of  any  particular  in  which  it  is 
insufllcient.  What  evidence  shows  is  but  ar- 
iniment  upon  result  to  be  deduced  from  con- 
sideration of  entire  evidence  in  case  and  is 
not  specification  of  particular  in  which  it 
is  insufficient. — De  Molera  v.  Martin.  120 
Cal.     544,  S47,  548.  52  Pac.  825. 

247.  Rule  in  De  Molera  v.  Martin,  120  Cal. 
S44.  52  Pac.  826,  if  capable  of  stringent  con- 
struction placed  on  it  by  respondents,  is 
now  being  relaxed  in  harmony  with  more 
liber&I  view  which  will  afTord  hearingr  on 
appeal  where  reasonable  and  ordinarily 
careful  precautions  have  been  taken  to 
present  specifications  rather  than  to  defeat 
riirbt  to  be  heard  upon  purely  technical 
grounds. — Bell  v.  Staacke.  141  Cal.  186,  194, 
74  Pac.  774. 


Smme  •—  Same  —  Ssme    •—   ^Evidence 

flik^vra'*  in  specification  is  in  effect  only 
statement  that  upon  all  evidence  court 
should  have  come  to  different  conclusion  is 
insufficient,  being  mere  repetition  of  what 
was  previously  stated  in  notice  of  inten- 
tion to  move  for  new  trial. — Taylor  v.  Bell, 
128  Cal.  306.  808,  60  Pac.  853.  See  Adams  v. 
Helbingr.  107  Cal.  298,  301,  40  Pac.  422; 
Haiffht  V.  Tryon.  112  Cal.  4,  6,  44  Pac.  318; 
LiOTe  V.  Anchor  Raisin  Vineyard  Co.,  5  Cal. 
Unrep.  425.  45  Pac.  1044,  1046. 

249.  AllefiTStion  as  to  what  evidence 
shows  is  unnecessary  and  out  of  place  in 
vpeciflcation  required  by  this  section. — 
Dawson  ▼.  Schloss,  93  Cal.  194,  200,  29  Pac. 

31.  See  Adams  v.  Helbiner,  107  Cal.  298,  301, 
4f  Pac  422. 

250.  Specification  of  insufficiency  of  evi- 
dence in  notice  of  intention,  which  stated 
that  evidence  was  insufficient  to  Justify 
verdict  in  this  that  evidence  showed  cer- 
tain specific  facts,  was  sufficient. — In  re 
Toakam.  103  Cal.  503.  505,  37  Pac.  485.  See 
Harnett   v.   Central  Pac.  R.  Co.,   78  Cal.  31, 

32.  20  Pac.  154. 

SBl.  Saaie  ^  Saaie  —  Same  —  PIsdlBss  as 
wkelew — Specification  of  statement  as  to  in- 
safBciency  of  evidence,  which  was  not  di- 
rected to  any  particular  one  of  numerous 
UndingB  of  fact,  but  at  all  of  them,  at  ver- 
dict, which  was  adopted  and  flndingrs  made 
thereon,  and  at  Judgrment,  is  insufficient. — 
Cummin^s  v.  Ross,  90  Cal.  68.  71,  27  Pac.  62. 

252.  Specification  that  evidence  is  insuffi- 
cient to  sustain  verdict,  flndingrs,  or  Judg- 
ment, for  reason  that  there  is  no  testimony 
ahowlnsr  nrhat  was  value  of  work,  or  that 
same  was  ever  performed,  and  that  it  shows 
entire  amount  due  plaintiff  was  not  more 
than  certain  sum,  all  of  which  had  been 
paid,  was  insufficient  specification  where 
ix  was  contended  that  evidence  was  insuffi- 
cient to  show  extra  work  performed  on  each 
■tory  of  buildingr*  Such  specifications  re- 
latins  to  whole  work,  and  not  to  any  par- 
ticular portion  of  it. — Cummingrs  v.  Ross,  90 
CaL  63.  70.  27  Pac.  62. 

353.  Specification  in  statement  that  the 
court  erred  in  finding  and  deciding  in  favor 


of  defendant,  when  finding*  and  decision 
should  have  been  in  favor  of  plaintiff,  and 
that  court  erred  in  rendering  Judgment  in 
favor  of  defendant,  when  Judgment  should 
have  been  in  favor  of  plaintiff,  did  not 
amount  to  assignment  on  any  error  of  law 
occurring  at  trial  for  any  part  in  which  evi- 
dence was  insufficient,  and  statement  must 
have  been  disregarded  and  motion  properly 
denied. — Lower  King's  River  Reclamation 
Dist  V.  Phillips,  5  Cal.  Unrep.  776,  39  Pac. 
634,  635. 

854.  Specification  of  insufficiency  of  evi- 
dence that  evidence  Is  wholly  insufficient  to 
Justify  or  sustain  verdict  and,  on  contrary, 
shows  that  verdict  should  have  been  in 
favor  of  petitioners,  is  insufficient,  and  ob- 
jection on  such  groud  will  be  disregarded.^ 
In  re  Strock,  128  Cal.  658,  659,  61  Pac.  282. 

255.  Specification  in  statement  that  evi- 
dence Is  insufficient  to  Justify  decision  that 
the  plaintiff  was  at  any  time  the  owner  and 
possessed  and  entitled  to  possession  of  prop- 
erty, etc.,  is  insufficient  specification  in  an 
action  to  recover  possession  of  land  as  it 
relates  to  whole  issue.  Thus  statement  in 
brief  that  evidence  was  insufficient  because 
of  failure  on  part  of  plaintifT  to  show  that 
she  was  distributee  of  estate,  failure  to 
show  tract  described  in  complaint  was  tract 
distributed  to  plaintifT,  and  failure  to  show 
that  tract  was  part  of  larger  tract  owned  by 
plaintifTs  father  were  proper  specifications 
to  insert  in  statement  instead  of  general 
one  given.^De  Molera  v.  Martin,  120  Cal. 
544,  547,  52  Pac.  825. 


acSO.  Same— Same  ^  Save  ^  First  ftadinir 
of  court  is  not  sustained  by  evidence  and  is 

contrary  thereto,  with  a  repetition  in  re- 
gard to  second  and  third  findings,  is  insuffi- 
cient specification. — Eddelbuttel  v.  Durrell, 
65  Cal.  277,  279;  Parker  v.  Reay,  76  CaL  103, 
105,  18  Pac.  124. 

257.  Specification  that  court  erred  in 
finding  in  Its  findings  of  fact  certain  facts 
and  not  finding  to  contrary  thereon,  is  not 
insufficient  specification  to  meet  require- 
ments of  code,  and  must  be  disregarded. — 
Heilbron  v.  CenterviUe  &  K.  I.  D.  Co.,  76 
Cal.  8,  9,  17  Pac.  932.  See  Smith  v.  Christian, 
47  Cal.  18;  Shepherd  v.  Jones,  71  Cal.  223. 
16  Pac.  711. 


Same— Same— Same-^Iiraortnir  part 
of  evidence. — Where  specifications  of  the  in- 
sufficiency of  evidence  ignored  release  of 
property  by  sheriff,  but  are  based  on  state- 
ment that  such  property  was  never  taken 
by  sheriff,  court  can  not  consider  question 
as  to  sufficiency  of  evidence  in  regard  to  re- 
lease.— Rider  v.  Edgar,  54  Cal.  127,  130. 

2S0.  Same— Same — Same— ^It  clearly  ap- 
pesrs  from  evldenee**  that  plaintiff  knew 
that  work  was  attended  with  danger,  etc., 
is  sufficient  without  stating  that  it  appears 
that  evidence  was  insufficient  to  prove  al- 
legation that  plaintiff  was  ignorant  of  dan- 
gers of  work,  although  latter  form  is  pre- 
ferable; criticism  goes  to  form  rather  tlian 
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to  statement. — Drathman  y.  Cohen,  139  CaL 
310,  312.  73  Pac.  181. 

260.  Same^Same  —  8am«  •—  Items  of  ac- 
coant. — Specification  in  statement  that  evi- 
dence was  insufficient  for  jury  to  find  that 
plaintiffs  were  only  entitled  to  Judgrment 
for  certain  sum.  is  insufllcient  specification 
since  it  might  have  been  made  to  state 
what  items  of  credit  In  their  favor  they 
deemed  established. — Wise  v.  Wakefield,  118 
Cal.  107,  109,  50  Pac.  310. 

261.  Same— Same— Same  —  Narration  of 
evidence. — Specifications  of  Insufllciency  of 
evidence  need  not  state  what  evidence  it- 
self showed,  and  hence  specifications  which 
are  simply  narrations  of  what  evidence  was. 
are  therefore  insufficient. — Spotts  v.  Hanley, 
85  Cal.  155,  166,  24  Pac.  788. 


Same— -Same— Same  ^  <'No  evidence 
to  support^  verdict  agrainst  defendant,  Is  in- 
sufficient specification. — Dawson  v.  Schloss, 
93  Cal.  194.  200,  29  Pac.  31. 

263.  Specifications  In  statement  that 
there  has  been  no  evidence  introduced  at 
trial  tendinfiT  to  show  that  plaintiff  was  in- 
jured by  any  acts  of  defendant,  or  that 
plaintiff  has  sustained  loss  by  reason  of  any 
act  of  defendant.  Is  sufficient. — Clark  v. 
Hauer.  S  Cal.  App.  269,  83  Pac.  291. 

264.  Specification  that  there  is  no  evi- 
dence to  support,  finding  Is  proper,  even 
where  there  Is  slight  but  Insufficient  evi- 
dence to  support  it. — Owen  v.  Pomona  L.  & 
W.  Co..  131  Cal.  530,  639.  63  Pac.  850,  64  Pac. 
253. 

265.  Specification  In  statement  that  find- 
ings are  unsupported  by  evidence  Is  Insuffi- 
cient specification  and  will  not  be  consid- 
ered.— Knott  V.  Peden,  84  Cal.  299.  300,  24 
Pac.  160. 

'266.  Specification  In  statement  that  there 
was  no  evidence  to  sustain  and  Justify  cer- 
tain findings  is  insufficient. — Spotts  v.  Han- 
ley. 85  Cal.  155.  165.  24  Pac.  738.  See  Parker 
V.  lleay,  76  Cal.  103,  105,  18  Pac.  124. 

267.  Same— Same  —  Same  —  Polntinir  oat 
particular  Andingrs  objected  to,  and  calling 
attention  to  claim  that  neither  of  these  find- 
ings is  supported  by  evidence,  is  sufficient 
specification. — Standard  Quicksilver  Co.  v. 
Hablshaw.  132  Cal.  115,  124,  64  Pac.  113. 

'  268.  Where  there  was  but  single 'issue  of 
fact  and  attention  of  plaintiff  was  directed 
to  this  by  specification  In  various  ways  and 
no  evidence  on  this  question  was  admitted, 
specification  was  sufficient. — Pendola  v. 
Ramm.  138  Cal.  517,  621.  71   Pac.  624. 

269.  Specification  that  decision  is  against 
law  in  this,  that  evidence  In  such  action 
shows  that  plaintiff  had  been  paid  nothing 
on  account  of  her  work  done  for  and  serv- 
ices rendered  to  plalntilT,  is  sufficient  speci- 
fication of  Insufficiency  of  evidence,  being 
amply  sufficient  to  inform  defendant  of 
exact  finding  of  fact  which  It  claimed  evi- 
dence did  not  Justify. — Stuart  v.  Lord.  138 
Cal.  672,  676,  72  Pac.  142. 


270.  Where  specification  points  out  par- 
ticular findings  or  parts  of  findings  which 
It  Is  claimed  evidence  does  not  Justify,  is 
sufficient  though  language  Is — *'there  Is  no 
evidence  to  Justify." — Owen  v.  Pomona  L.  ft 
W.  Co..  181  Cal.  680.  639,  63  Pac.  850,  64  Pac. 
258. 

271.  Specification  In  statement  is  suffi- 
cient when  it  points  to  particular  finding, 
or  if  motion  Is  directed  against  general  ver- 
dict or  omnibus  finding,  that  all  certain 
designated  allegations  of  complaint  or  an- 
swer are  true,  or  Judgment  is  without  find- 
ings In  any  such  case  It  need  not  be  more 
specific  than  issues  made  by  pleadings.— 
Harris  v.  Duarte,  141  Cal.  497,  499.  70  Pac. 
298.  75  Pac.  58. 

272.  Statement  on  motion  for  new  trial 
which  states  that  evidence  fails  to  show 
that  defendant  at  times  stated  was  guilty 
of  adultery,  being  directly  responsive  to 
finding  of  fact.  It  Is  sufficient  specification 
of  insufficiency  of  evidence.  Object  of  state' 
ment  requiring  such  specification  is  for 
purpose  of  bringing  directly  to  mind  of 
court  particular  point  aggrieved  party  de- 
sires to  have  reviewed,  and  also  to  give  no- 
tice to  adverse  party  of  point  of  attack  and 
thereby  enable  him  to  produce  any  addi- 
tional evidence  found  in  record  which  may 
support  finding  of  fact  assailed  by  specifi- 
cation.— Brenot  v.  Brenot,  102  Cal.  294,  297, 
86  Pac.  672. 

278.  Same— Same  -—  Same  ^  Pointing  oat 
ivitk  eonaiderabie  detail  tke  particalar  facts 

which  it  is  claimed  are  not  proven  is  suffi- 
cient.— Holmes  v.  Hoppe,  140  Cal.  212,  73 
Pac.  1002. 

274.  Same — Same  —  Same  ^  Probative  or 
nltlmate  facta. — Where  fact  found  by  court 
is  conclusion  from  number  of  probative 
facts — an  ultimate  fact —  specification  which 
only  says  that  finding  of  this  ultimate  fact 
Is  only  sustained  by  evidence  is  insufficient, 
but  where  finding  consists  of  particular  pro- 
bative facts  or  series  of  facts  from  which 
ultimate  fact  in  Issue  is  to  be  found,  speci- 
fication is  sufficient  if  It  is  leveled  directly 
against  any  of  such  particular  probative 
facts  thus  found  or  particular  finding  con- 
tained in  same. — Bell  v.  Staacke,  141  Cal. 
186,  191,  74  Pac.  774;  but  see  concurring 
opinion  by  Shaw,  J. 

276.  Specification  that  evidence  was  in- 
sufficient to  prove  that  defendant  waived 
payment  of  premium  and  extended  time  is 
sufficient,  as  such  finding  did  not  involve 
finding  that  agent  had  authority  to  waive 
conditions  and  that  such  conditions  were 
waived,  the  facts  in  regard  to  agent  being 
merely  probative.  —  Blake  v.  National  L. 
Ins.  Co.,  123  Cal.  470.  473.  66  Pac.   101. 

276.  Same  —  Same  —  Same  -*  Renaonabiy 
•aecessfal    elTort    to    state    particulars    and 

they  are  such  as  may  have  been  cited  to 
inform  opposing  counsel  and  court  of 
grounds,  and  trial  court  has  entertained 
and  passed  upon  motion,  court  will  not  re- 
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fnse  to  consider  case  on  appeal,  especially 
'vrliere  trmnscript  sliows  that  all  evidence 
has  been  brouerht  up.  —  American  Type 
Founders  Go.  v.  Packer,  130  Cal.  459,  62  Pac. 
741.  Drathman  v.  Cohen,  139  Cal.  810,  818. 
TS   Pac.   181. 

S7T.  Same— Same— Same-^^Resalt  of  te«- 
tt^irnr**  is  not  sufficient  specification  of  In- 
sufficiency of  evidence:  nor  was  statement 
that  verdict  on  special  issue  "Number  1"  was 
error. — Kumle  v.  Grand  Lodge  A.  O.  U.  W., 
!!•  Cal.  204.  213,  42  Pac.  634.  See  Menk  v. 
Home  Ins.  Co.,  76  Cal.  50,  9  Am.  St.  Rep. 
liK.  14  Pac.  837.  18  Pac.  117;  Balrd  v.  Peall, 
»2   Cal.    235.    28  Pac.   285. 


«« 


Same— Same— Same— -SpeelflcatloB  In 
asoillininBeat  of  error  that  evidence  la  InanHI- 
rleaf  to  Justify,  etc^  is  insufficient.  Par- 
ticulars in  which  evidence  is  said  to  be 
irsuflident  must  be  pointed  out  in  asslfirn- 
ment  of  error. — Kyle  v.  Craig:,  125  Cal.  107, 
IK.  57  Pac.  791;  Kumle  v.  Grand  Lodgre 
A.  O.   U.   "W.,   110  Cal.  204,  213,   42  Pac.   634. 


Saaie— Same — Same  •—  Statement     of 

9ll  evl^eace. — Where  statement  on  motion 
f«»r  new  trial  states  that  foregolngr  consti- 
tutes substantially  all  evidence  griven  on 
trial  objection  that  statement  does  not  suffi- 
*iectly  specify  particulars  in  which  evi- 
dence Is  insufficient  to  Justify  decision  will 
I*-  overruled. — Di  Nola  v.  Allison.  148  Cal. 
!•»«.  115.  101  Am.  St.  Rep.  84,  76  Pac.  976. 
See  American  Type  Founders  Co.  v.  Packer, 
139  Cal.  459.  462,  62  Pac.  744;  In  matter  of 
Motz.  1S6  Cal.  558,  69  Pac.  294;  Laidlaw  v. 
PaciOc  Bank.  137  Cal.  392,  398,  70  Pac.  277; 
Dratbman  v.  Cohen,  139  Cal.  310,  313,  73 
Pac.  181;  Jones  v.  Goldtree  Bros.  Co.,  142 
Cal.   381,  187,  77  Pac.  939. 


—Same— Waiver    of    In- 

r^ — ^Where  respondent's  counsel  did 
not  object  on  grround  that  specification  of 
insufficiency  was  insufficient  and  treated  it 
as  sufficient,  court  on  appeal  examined  evi- 
dence.— Knott  v.  Peden,  84  Cal.  299,  300,  24 
Pac.  160.  See  Jones  v.  Goldtree  Bros.  Co., 
14i  Cal.  383.  387,  77  Pac.  939. 


Sfanie^Sallleleney  of  speclllcatlon. — 
Specification  in  statement  of  errors  in  rul- 
inips  regrardins  admission  of  evidence  that 
they  are  pointed  out  and  desigrnated  in  fore- 
KolnflT  transcript  by  certain  numbered  ex- 
ceptions and  that  court  erred  In  each  of  its 
.-.i!«1  mlinKs.  is  insufficient. — Hall  v.  Suss- 
kmd,   120  Cal.  559.  566,  53  Pac.  46. 


■le^Same  ^  Ineorporatloa    of    fla- 

complained  of  in  assignment  of 
vrr4jrs,  coupled  with  statement  that  it  was 
piven  as'Alnst  objection  of  appellant,  Is  not 
sufficient  to  show  that  such  instruction  was 
inven  or  excepted  to. — Braverman  v.  Fresno 
r.  ft  I.  Co.,   101   Cal.  644,  645-,  36  Pac.  386. 


Stfpalatfoa     as     to     correctness     of 

does  not  preclude  or  estop  re- 
spondent on  appeal  from  order  denying?  a 
motion  for  new  trial  from  objecting  to  the 
•aAcfency  of  the  statement.  The  denial  of 
the  motion  may  have  been  based  upon  that 
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very  fact. — Carver  v.  San  Joaquin  etc.  Co., 
16  Cal.  App.  765,   118  Pac.  92. 

284.  Statement — When  safflelent. — Where 
the  statement  which  had  been  prepared  by 
defendant's  counsel  represented  as  cor- 
rectly as  possible  proceedings  had  on  trial 
of  cause,  proper  course  was  for  courts  to 
settle  same. — Storke  v.  Storke,  116  Cal.  47, 
52,  47  Pac.  869,  48  Pac.  121. 

285.  Striking   oat    rcdandant    matter. — It 

is  duty  of  Judge  in  settling  statement  to 
strike  out  of  It  all  redundant  and  useless 
matter,  notwithstanding  consent  of  parties 
to  such  matter  or  to  any  inaccurate  state- 
ment.— Arnold  v.  Producers'  P.  Co.,  141  Cal. 
738,   740,   73  Pac.   326. 

286.  Time    of   servfcc— Presentment,    etc. 

— Objection  that  pi;pposed  statement  and 
amendments  were  not  presented  within  the 
time  prescribed  by  this  section  is  not  avail- 
able where  the  party  has  been  relieved 
from  the  failure  to  so  file  them  under  the 
provisions  of  section  478,  ante  (on  rehear- 
ing).— Orubb  V.  Chase,  158  Cal.  352,  111  Pac. 
90. 

287.  Time    to    present    for    settlement. — 

When  amendments  are  adopted  by  moving 
party  time  within  which  statement  shall  be 
presented  to  the  Judge  or  delivered  to  the 
clerk  is  not  limited  by  this  section,  and  it 
may  be  done  within  reasonable  time. — Pen- 
dergrass  v.  Cross,  73  Cal.  475,  476,  15  Pac.  63. 

288.  Failure  of  plaintiff  to  present  state- 
ment to  Judge  within  ten  days  after  re- 
ceipt of  proposed  amendment  did  not  de- 
prive Judge  of  power  to  settle  statement 
as  so  amended. — Black  v.  Hllllker,  130  Cal. 
190,   192,  62  Pac.  481. 

280.     Same — Pailvre  to  present  In  time. — 

Where  statement,  with-  proposed  amend- 
ments, is  not  presented  until  after  ten  days 
from  time  such  amendments  were  pre- 
sented, court  was  not  authorized  to  settle 
such  statement,  and  on  it  to  grant  motion 
for  new  trial. — Henry  v.  Merguire,  106  Cal. 
142,   146,   39   Pac.   599. 

290.  Unexplained  delay  of  seven  months 
in  presenting  statement  and  amendments  to 
Judge  for  settlement  requires  that  such 
statement  be  disregarded  on  appeal. — Con- 
nor V.  Southern  Cal.  M.  R.  Co..  101  Cal.  429. 
430,  35  Pac.  990.  See  Wills  v.  Rhen  Kong. 
70.  Cal.  548,  11  Pac.  780. 

291.  Failure  of  moving  party  to  present 
statement  and  proposed  amendments  to 
court  for  settlement  for  period  of  years 
after  amendments  had  been  served,  with- 
out any  satisfactory  explanation,  Justifies 
order  dismissing  proceedings  for  new  trial. 
—Lee  Doon  v.  Tesh,  131  Cal.  406,  409,  63 
Pac.   764. 

292.  It  being  duty  of  moving  party  to 
prepare  statement  on  motion  for  new  trial 
and  present  for  settlement,  he  will  be  re- 
quired to  use  due  diligence  in  so  doing, 
though  such  matter  had  been  continued 
from  time  to  time  by  consent  of  both  par- 
ties until  proposed  statement  had  been  lost, 
even  though  by  fault  of  adverse  party  and 
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failure  to  prepare  redraft  of  proposed  state- 
ment within  time  grranted  for  that  pur- 
pose, justifies  firrantinfiT  of  motion  to  dis- 
miss proceedlngrs  for  new  trial. — Moore  v. 
Kendall.  121  Cal.  145,  146.  63  Pac.  647. 

203.  Same  — -  Same  -*  Bzease  for  delay 
Mlioald  have  been  set  oat  In  atatement  when 
it  was  settled,  for  without  it  court  had  no 
Jurisdiction  to  settle  and  certify  statement. 
— Estate  of  Krufirer,  130  Cal.  621,  626,  63 
Pac.  31.  See  Hiffgins  v.  Mahoney.  60  Cal. 
444:  Tregrambo  v.  Comanche  M.  &  M.  Co., 
57  Cal.  501,  503;  Connor  v.  Southern  Cal.  M. 
R.  Co..  101  Cal.  429,  35  Pac.  990. 

294.     Same — ^Failure    to    serve    in    tlme^ — 

Where  statement  on  appeal  was  not  served 
until  six  days  after  expiration  of  time  al- 
lowed by  law,  and  by  all  extensions  given, 
court  could  not  be  required  to  bettle  it, 
nor  could  It  be  used  on  appeal. — Buckley  v. 
Althorf.  86  Cal.   643,   646,  25  Pac.  134. 


205.  Same— Same  —  Objeetion  that 
posed  statement  bas  not  been  presented  to 
Jndse  In  time  must  be  nriped  wben  state- 
ment is  presented  for  settlement,  and  if 
objection  is  overruled  party  must  have 
such  objection  incorporated  in  his  state- 
ment, so  as  to  appeal  himself,  as  reason 
why  motion  for  new  trial  should  be  denied, 
or  in  order  to  present  objections  in  the 
court  on  appeal  from  order  refusinir  or 
j?rantingr  motion.  —  See  Estate  of  Kruger, 
130  Cal.  261,  266,  63  Pac.  31;  Henry  v. 
Mergruire,  106  Cal.  142,  145,  39  Pac.  599; 
Kaltschmldt  v.  Weber,  136  Cal.  675,  676, 
69  Pac.  497.  But  this  only  applies  to 
objections  urged  at  time  proposed  state- 
ment comes  up  for  settlement,  and  has  no 
application  to  objection  or  motion  made 
subsequent  to  order  settling:  statement,  and 
when  statement  as  settled  is  presented  for 
certification.  But  such  matter  must  be  sup- 
ported by  bill  of  exceptions. — Ryer  v.  Rio 
L.  &  I.  Co.,  147  Cal.  462,  82  Pac.  62. 

As  to  exception  to  objection  that  state- 
ment on  motion  for  neifr  trial  ivas  not  pre- 
sented tn  time,  see,  ante,  §  647  and  note 
par.  18. 


296.  Same— Same— IVhere  It  does  not  ap- 
pear ivben  amendments  ifrere  served  on 
plaintiff's  attorney,  if  ever,  and  objection 
made  by  respondents  that  statement  and 
their  amendments  were  not  presented  to 
Judge  for  settlement  within  ten  days  after 
service  of  amendments  on  plaintiff's  attor- 
ney and  upon  five  days'  notice  will  not  be 
considered. — Abbott  v.  Jack,  136  Cal.  510, 
512,   69  Pac.  257. 

297.  Same-^Rellef  from  effect  of  fallnre. 

— Where  appellants  made  motion  in  due 
form  to  be  relieved  from  their  failure  to 
serve  statement  in  time  on  ground  of  ex- 
cusable neglect,  which  motion  was  granted 
and  statement  duly  settled  and  certified  by 
court,  it  will  not  be  presumed  that  new 
trial  was  refused  on  ground  of  any  delay 
in  service  of  proposed  statement. — Bally  v. 
Kreutzmann,   141   Cal.   519,   520,   75  Pac.  104. 
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298.  Ignorance  of  time  in  which  state- 
ment or  bill  of  exceptions  must  be  prepared 
and  served  can  not  be  held  to  be  result  of 
mistake  or  surprise,  or  inadvertence,  so  as 
to  Justify  relief  therefrom. — Ingrim  v.  Ep- 
person,  187  Cal.   370,   371,   70  Pac.   165. 

As  to  power  of  eonrt  to  relieve  defendants 
from  their  fallnre  to  deliver  proposed  state- 
neat  and  amendments  for  settlement  within 
time  allowed  by  law,  see,  ante.  §  473  and 
note. 

290.  Same  ^  ^Waiver  of  delay.  —  Where 
statement  in  bill  of  exceptions  was  settled 
and  allowed,  and  stipulation  appears  signed 
by  attorney  for  respondent  that  foregoing 
is  true  and  correct  statement  of  bill  of 
exceptions,  without  any  objection  on  his 
part  that  it  was  not  prepared  and  served  in 
time,  he  will  not  be  allowed  to  make  such 
objection  for  first  time  on  appeal. — ^Estate 
of  Dougherty.   139   Cal.   14,    15,   72   Pac.  357. 

IV.  MATTERS  CONSIDERED. 

300.  AssUntment  of  errors— Necessity  for. 

— Prejudice  of  Jury  can  not  be  considered 
where  no  assignment  of  error  on  that 
ground  appears  in  the  notice  of  intention 
to  move  for  a  new  trial. — Kirk  v.  Santa 
Barbara  Ice  Co..  157  Cal.  591,  594,  108  Pac. 
509. 

As  to  scope  of  Inqnlry  on  appeals  froaa 
orders  srantlng:  or  refnsins  new  trials,  see, 
post,  9  661,  note  pars.  63-83. 

As  to  spccillcation  of  particalara*  etc.,  see 
pars.  150-152,  this  note. 

301.  Paper  designated  bill  of  exceptions 
by  Judge  In  his  statement  thereon  may  be 
considered  statement  of  the  case  specified 
in  notice  of  motion  for  new  trial  and 
whether  It  be  entitled  a  statement  of  a  bill 
of  exceptions  the  specifications  of  error  are 
sufficient  if  they  have  enabled  the  trial 
court  to  properly  consider  them  and  enabled 
the  appellate  court  to  review  them  without 
difficulty  or  inconvenience.  —  Northwestern 
Redwood  Co.  v.  Dicken,  13  Cal.  App.  6^9. 
692,   110  Pac.  591. 

302.  Where  the  statement  on  motion  for 
new  trial  contains  no  specifications  of  er- 
rors it  must  be  disregarded. — Johnston  v. 
Blanchard,  16  Cal.  App.  328,  116  Pac.  973. 

303.  Specifications  of  errors  are  required 
in  statements  of  the  case. — Martin  v.  South- 
ern   Pac.    Co.,    150    Cal.    131,    88    Pac.    701. 

804.  Errors  not  specUled  in  statement^ 
"Will  not  be  considered  on  appeal. — Budd  v. 
Drais,  50  Cal.  120;  Thompson  v.  Patterson] 
54  Cal.  542,  546;  Heinlen  v.  Heilbron.  71  Cal. 
657,  663,  12  Pac.  673;  Hershey  v.  Kness,  75 
Cal.  115,  16  Pac.  548;  Bohnert  v.  Bohnert. 
95  Cal.  444.  445,  30  Pac.  590;  Leonard  v' 
Shaw,  114  Cal.  69.  71,  45  Pac.  1012;  Lambert 
V.  Marcuse,  137  Cal.  44,  45,  69  Pac.  620.  See 
Ferrer  v.  Home  Mut.  Ins.  Co.,  47  Cal.  416, 
427;  Fleming  v.  Albeck,  67  Cal.  227,  7  Pac. 
669;  Pico  v.  Cohn,  67  Cal.  258.  7  Pac.  680; 
Sprigg  V.  Barber,  122  Cal.  573,  55  Pac.  410- 
Ackley  v.  Flshbcck.  124  Cal.  499.  410.  67 
Pac.  207. 
A 
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305.  Where  no  errors  of  law  were  speci- 
fied they  will  be  presumed  to  have  been 
disregarded  on  hearing  of  motion  for  new 
trial,  thoufirh  notice  of  motion  stated  that 
it  could  be  made  on  errors  of  law. — Pico 
V.  Cohn.  67  Cal.  268,  7  Pac.  680. 

ZH.  Where  statement  for  new  trial  con- 
tained no  specifications  of  error  motion  for 
new  trial  was  properly  denied. — Nye  v, 
Maryeville  &  Y.  C.  St.  R.  Co.,  97  Cal.  461, 
4(2,  32  Pac.  530. 

307.  Statement  not  specifyingr  any  error 
of  fact  on  which  motion  for  new  trial  was 
made,  decision  of  court  will  be  regarded  as 
conclusive  of  facts  of  case.  —  Graham  v. 
Stewart,  68   Cal.   374,  376,  9  'Pac.   555. 


SftBM  —  Error     In     tnstroetloa     not 

specified  as  g^round  of  motion  for  new  trial 
renders  no  support  to  order  granting  new 
trial.— Laver  v.  Hotaling,  115  Cal.  618,  616, 
47  Pac.  593. 

a«.  EMcattal  partlea.  —  The  superior 
court  can  have  no  Jurisdiction  to  re- 
eiamine  an  issue  of  fact  which  it  has  tried 
and  change  Its  decision  thereon  unless  all 
the  parties  to  the  issue  and  former  decision 
are  before  it. — ^Niles  v.  Oonzalez,  155  Cal. 
Hy  313,  100  Pac.  1080. 

:iO.  Same  principle  held  in  almost  same 
language  in  Ford  &  Sanborn  Co.  v.  Braslan 
J^eed  Growers  Co.,  10  Cal.  App.  762.  768,  103 
Pac.  946. 

311.  Fatlare  to  speelfy  thmt  court  did 
■•1  tad  OB  ioaiie  raised  by  pleadings  in 
rtateroent  on  motion  for  new  trial  will  pre- 
vent its  consideration  and  appeal. — Kaiser 
T.  Dalto,  140  Cal.  167,  170,  73  Pac.  828.  See 
Halght  V.  Try  on.   112  Cal.  4,  6,  44  Pac.  318. 

See  par.  216.  this  note. 

312.  Saaac— Appellate  eoart  will  eoaflne 
Ub  atteatloa  to  the  apedfleatloaa  in  which 
evidence  alleged  to  be  insufficient. — ^Nish- 
kian  v.  Chisholm,  2  Cal.  App.  496,  84  Pac. 
311 

313.  Notice  not  a  paurt  of  the  Jadgment- 

nll^— The  notice  la  not  a  part  of  the  Judg- 
mcDt«roll  and  must  be  embodied  in  a  bill  of 
ficeptions  to  entitle  it  to  consideration. — 
Cormond  v.  United  Railroads,  41  Cal.  App. 
<«3,  133  Pac.  218. 

314.  Order  on   aaotloa  for  ae^r  trial. — On 

appeal  from  such  order  a  motion  striking 
out  an  amendment  to  answer  can  not  be 
reviewed. — Reclamation  District  v.  Hershey, 
U«  Cal.  693,  117  Pac.  904. 

3Ub  Record  on  appeal* — ^Where  a  motion 
for  a  new  trial  on  the  ground  of  newly  dis- 
<^Tered  evidence  Is  based  solely  upon  a 
single  affidavit,  and  the  statement  or  bill 
<>f  exceptions  does  not  present  the  evi- 
rate upon  which  the  findings  of  the  court 
vcre  made,  it  will  be  presumed  that  there 
i<  nothing  in  the  affidavit  inconsistent  with 
titote  findings,  and  an  order  denying  the 
action  will  be  affirmed. — Serplglio  v.  Down- 
ioff.  14  Cal.  App.    684.   112  Pac.  905. 

Aa  to  record  ob  appeal,  see  par.  315,  this 
liote;  also  post,   {661  and  note. 


Sid.  Speclllcatlons  la  statemeat  for  aew 
trial  setting  forth  wherein  evidence  al- 
leged to  be  insufficient,  on  appeal  consid- 
eration of  evidence  confined  to  specifica- 
tions.— ^See  Nishkian  v.  Chisholm,  2  Cal. 
App.  496,  84  Pac.  312. 

817.  Specllleatloaa  of  particulars  —  In- 
•alBclency  of  evidence.  —  Questions  as  to 
correctness  of  findings  of  trial  court  can 
not  be  considered  in  the  absence  of  specifi- 
cations of  insufficiency  of  the  evidence. — 
Anglo-California  Bank  v.  Cerf,  147  Cal.  392, 
81  Pac.  1077. 

As   to   speclllcatlons    of   Insofllelencyf    see 

pars.   222,  et  seq.,  this  note. 

As  to  spcclllcatlon  of  partlcalau«  of  In- 
sufllclency  of  evIdencCf  see  pars.  224,  et  seq., 
this  note. 

As  to  speclfylac  particulars  oa  aaotlon  on 
minntes  of  court,  see  pars.  190  and  191,  this 
note. 


318.  Saaie— Same  ^  All  evidence  conald- 
ered.  when. — On  an  appeal  by  the  defendant 
from  an  order  granting  a  new  trial  he  can 
not  complain  that  evidence  was  improperly 
admitted  in  favor  of  plaintiff,  and  in  de- 
termining the  sufficiency  of  the  evidence 
all  the  testimony  must  be  considered. — 
Globe  Grain  &  Milling  Co.  v.  Drenth,  41  Cal. 
App.  604.   188  Pac.  285. 

818.  Same — Same — Ncccaslty  for. — Where 
the  statement  contains  no  specifications  of 
the  errors  of  law  relied  upon,  or  of  particu- 
lars in  which  the  evidence  fails  to  support 
the  findings,  that  is,  the  grounds  relied 
upon,  the  order  denying  the  motion  can  not 
be  reviewed. — Carver  v.  San  Joaquin  Cigar 
Co.,  16  Cal.  App.  765,  118  Pac.  92. 

820.     Same— Same     Sufficiency    of. — In    an 

action  for  services  as  attorney,  in  which 
the  plea  of  the  statute  of  limitations  was 
interposed  and  found  by  the  Jury  against 
the  bar,  a  specification  in  the  statement  on 
motion  for  new  trial  upon  the  insufficiency 
of  the  evidence,  that  "the  evidence  shows 
that  the  statute  of  limitations  has  run  as 
to  the  services  alleged  to  have  been  rend- 
ered by  the  attorney"  was  held  sufficient. — 
Osborn  v.  Hopkins,  160  Cal.  604,  117  Pac. 
519. 

321.  A  specification  is  sufficient  if  it  is 
of  such  a  nature  as  to  fully  inform  the 
trial  court  and  opposing  party  of  the  point 
to  be  made  in  regard  to  the  insufficiency  of 
the  evidence. — Osborn  v.  Hopkins,  160  Cal. 
505,  117  Pac.  519.  # 

822.     Statement  on  motion  for  new   trial. 

—Where  the  statement  of  the  case  used 
upon  the  hearing  is  absolutely  silent  upon 
the  subject  of  the  motion,  and  fails  to  show 
the  motion,  the  order  can  not  be  reviewed. 
— Carver  v.  San  Joaquin  Cigar  Co.,  16  Cal. 
App.   769,   118  Pac.  92. 

As  to  atatcmcnt  and  spcdflcatlons  of  er- 
ror generally,  see  Part  III,   this   note. 

323.  Same— Editorial  notet  If  the  court 
meant  to  decide  that  the  statement  musr 
show  that  a  motion  was  made,  or  anything 
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in  reference  to  what  was  done  or  said  upon 
the  hearing:,  it  is  wrong:  on  principle.  The 
statement  havingr  been  prepared  and  settled 
before  the  hearingr  of  the  motion  can  not 
be  expected  to  contain  matter  relating:  to 
that  event.  The  proper  place  for  such  a 
record  is  the  minutes  of  the  court.  The 
motion  in  this  case  was  not  made  upon  the 
minutes  of  the  court  with  a  subsequently 
prepared  statement,  and  this  fact  may  be 
said  to  explain  the  absence  of  reference  to 
the  motion.  The  order  of  the  court  denying: 
the  motion  Is  the  only  record  of  that  paper 
required  to  be  presented  to  the  appellate 
court  (9  661,  post),  and  if  the  motion  were 
in  the  transcript  it  could  not  be  considered 
by  the  court. — Hayne  Appeal  9  230. 

324.  If  the  court,  on  the  other  hand, 
meant  to  decide  that  a  motion  must  be  made 
in  writing:  the  decision  is  not  only  wrong: 
on  principle  but  is  also  a  departure  from 
precedent.  That  such  motion  may  be  made 
orally  is  well  recogrnlzed.  The  matter  is 
fully  discussed  and  the  cases  collected  in 
9  164  of  Hayne,  New  Trial,   revised  edition. 

325.  The  court  correctly  decided  in  the 
same  connection  that  the  statement  must 
contain  the  grrounds  of  the  motion,  and  it 
must  be  assumed  that  the  reference  to  the 
necessity  of  Including  the  motion   Itself  in 


the  statement  was  a  mere  inadvertence. 
The  report  of  the  case  does  not  say  enougrli 
about  the  contents  of  the  statement  to  en- 
able us  to  form  any  idea  as  to  what  it 
really  did  contain.  That  it  contained  some 
specifications  of  error,  or  some  statements 
of  error,  upon  which  the  action  of  the  trial 
court  could  be  reviewed,  however.  Is  ap- 
parent from  the  fact  that  the  court,  under 
the  authority  of  section  950,  post,  consid- 
ered the  appeal  from  the  Judgrment  upun 
the  same  statement.  Specifications  of  error 
are  not  required  in  bills  of  exceptions,  it  is 
true  (9  650,  post,  and  Martin  v.  Southern 
Pac.  Co..  150  Cal.  124,  88  Pac.  701;  Hayne 
New  Trial  Appeal,  rev.  ed^  9  269),  and  the 
statement  is  used  as  a  bill  of  exceptions. 
Nevertheless,  It  is  always  a  statement  and 
never  a  bill  of  exceptions;  and  without 
specifications  it  is  not  a  paper  recog:nlzed 
as  a  statement,  or  any  other  lawful  paper, 
except  a  bill  of  exceptions  prepared  after 
the   trial  as  provided  by  section  660,   post. 

326.  Under  the  circumstances  It  is  noL 
easy  to  understand  the  action  of  the  court 
in  declining:  to  consider  the  paper  referred 
to  as  a  valid  paper  on  the  new  trial  ap- 
peal, and,  yet.  making:  full  use  of  its  state- 
ments of  error  in  the  appeal  from  the 
judg:ment. 


§  660.    MOTION  TO  BE  HEABD  AT  TIME  SPECIFIED,  OB  DISMISSED. 

The  motion  for  a  new  trial  must  be  heard  at  the  earliest  practicable  time  after 
the  filing  of  affidavits  and  counter-affidavits,  in  dase  the  motion  is  made  on 
affidavits,  in  other  cases  after  the  filing  of  the  notice.  On  such  hearing  refer- 
ence may  be  had  in  all  cases  to  the  pleadings  and  orders  of  the  court  on  file, 
and  when  the  motion  is  made  on  the  minutes,  reference  may  also  be  had  to  any 
depositions  and  documentary  evidence  offered  at  the  trial  and  to  the  report  of 
the  proceedings  on  the  trial  taken  by  the  phonographic  reporter,  or  to  any 
certified  transcript  of  such  report,  or  if  there  be  no  such  report  or  certified 
transcript,  to  such  proceedings  occurring  at  the  trial  as  are  within  the  recol- 
lection of  the  judge ;  when  the  proceedings  at  the  trial  have  been  phonographic 
cally  reported,  but  the  reporter's  notes  have  not  been  transcribed,  the  reporter 
must,  upon  request  of  the  court,  or  either  party,  attend  the  hearing  of  the 
motion,  and  shall  read  his  notes,  or  such  parts  thereof  as  the  court,  or  either 
party,  may  require. 

[New  trial  hearing  has  precedence.]  The  hearing  afad  disposition  of  the 
motion  for  a  new  trial  shall  have  precedence  over  all  other  matters  except 
criminal  ^ases,  probate  matters  and  cases  actually  on  trial,  and  it  shall  be  the 
duty  of  the  court  to  determine  the  same  at  the  earliest  possible  moment.  The 
power  of  the  court  to  pass  on  motion  for  new  trial  shall  expire  within  three 
months  after  the  verdict  of  the  jury  or  service  on  the  moving  party  of  notice 
of  the  entry  of  the  judgment.  If  such  motion  is  not  determined  within  said 
three  months,  the  effect  shall  be  a  denial  of  the  motion  without  further  order 

of  the  court. 

Hi8tory:     Enacted  March  11,  1872;  amendment  approyed  March  24, 
1874,  Code  Amdts.  1873-4,  p.  317;  by  Code  Commission,  Act  March  8, 
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1901,  Stats,  and  Amdts.  1900-1,  p.  149,  held  unconstitutional,  see  history, 
S  5  ante;  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  718,  Kerr's  Stats. 
and  Amdts.  1906-7,  p.  462;  April  24,  1915,  Stats,  and  Amdts.  1915,  p. 
202;  May  5,  1917,  Stats,  and  Amdts.  1917,  p.  240.  In  effect  July  27, 
1917. 


MOTION    FOR    NEW    TRIAL  —  TO    BE 
HEARD  AT  TIME  SPECIFIED 
OR  DISMISSED. 

1.  As  to  eonstruction  of  section — In  gen- 

eral. 

2.  Same — Amendment  of  1915. 

3.  Bill  of  exceptions  —  Time  of  serving 

and  filing — Notice  of  intention  and 
motion  for  new  trial  not  heard. 

4.5.  Bringing  on  for  hearing — Motion  for 
new  trial. 

6.  Conclusions  not  supported  by  findings 

—  Order  vacating  judgment  on 
ground  of  —  No  direction  for  new 
judgment. 

7.  Constitutionality  of  section. 

8.  Denial   proper,   when  —  Affidavits   not 

tending  to  prove  any  of  matters  set 
up. 

9-lL  Dismissal   of   motion — For   failure   to 
bring  on  for  hearing. 

12.  Same — ^Nothing  more  than  denial. 

13.  Failure  to  bring  to  trial — Effect  where 

no  decision  within  three  months. 

14.  Same — ^No  notice  of  termination  of — 

Effect  of. 

15,16.  Failure  to  serve  notice — Effect  of. 

17.  Hearing   and   decision  —  As   to   order 

shovring  date  of  entry  —  Sufficiency 
of. 

18.  Same — ^By  the  court,  not  by  the  judge 

as  an  individual. 

19.  Same  —  Failure  to  hear  within  three 

months — Effect  of. 

20.  Same — Same — Equivalent  to  denial  of 

motion. 

21.  Same — Same — Order  too  late,  when. 

22.  Same  —  Same  —  Three  months'  limita- 

tion not  affected  by  section  12,  ante. 

23.  Imposing   terms    and   condition  —  In 

granting  or  denying  motion. 

24.  Same — ^Failure   to   perform   condition. 
25.26.  Same — ^Payment  of  costs  as  condition. 

27.  Same — ^Remission  of  portion  of  verdict. 

28.  Same  —  Unwarranted    conditions    im- 

posed. 

29.  Motion  for  new  trial — Time  to  pass  on 

— Interveninj^  holiday — Construction 
of  code  provisions. 

30.  Motion  to  vacate  judgment — As  having 

been  entered  through  inadvertence. 

31-  33.  New  trial — As  part  of  issues. 

34.  Same — As  to  right  of  appellate  court 

to  limit  scope  of  new  trial. 

35.  Same — ^Denial  of  by  operation  of  law 

— Notice  presumed* 


36.  Notice  of  intention  to  move  for  new 

trial — Not  notice  of  appeal. 

37.  Order — Amending  order  granting  new 

trial. 

38.  Same — Granting  new  trial. 

39.  Same — Same — Specification  of  grounds 

on  which  court  grants  or  refuses  to 
grant  new  trial  is  not  required. 

40,41.  Same — Granting  or  denying  motion — 
Can  not  be  vacated. 

42, 43.  Same  —  Gmnting    new    trial    vacates 
judgment. 

44.  Party    moving    for   new    trial  —  Must 
prosecute  motion. 

45,46.  Power  of  court. 

47.  Recitals  in  order — Denying  motion  for 

new  trial. 

48.  Record    on    which    new    trial    motion 

heard — Bill  of  exceptions. 

49.  Reference  to  pleadings. 

50.  Same  —  Ei^umeration   of   depositions, 

documentary    evidence,    and    phono- 
graphic report  of  testimony. 

61.  Right  to  be  heard — Involves  right  to 
get  facts  properly  before  court. 

52.  Second  motion — After  motion  for  new 
trial  in  cause  has  been  denied. 

1.  As  to  constmcttoB  of  section-^In  k^b- 
eml. — The  last  two.  sentences  of  this  sec- 
tion were  added  by  anriendment  and  de- 
signed to  secure  a  speedy  determination  of 
the  motion.  The  effect  of  the  statute  being: 
that  the  trial  court  must  determine  the  mo- 
tion "at  the  earliest  possible  moment/'  It 
is  the  court's  duty  to  do  so.  The  court 
may,  however,  grrant  or  deny  a  new  trial 
within  three  months. -^  Lancel  v.  Postle- 
thwaite.  172  Cal.  826,  166  Pac.  486. 

2.  Same  -*   Amendmeat  of   1915.  —  The 

amendment  of  1915  to  this  section  can  not 
be  construed  as  applicable  to  proceedings 
on  motions  pendlngr  at  the  time  it  became 
operative. — 'San  Francisco-Oakland  Term- 
inal Railways  v.  Superior  Court,  172  Cal. 
541,  167  Pac.  604. 

8.  Bill  of  exceptloii«— TlBie  of  servlnc 
and  IIIIbs>— Notice  of  lateatlon  aad  motloa 
for  ae^r  trial  aot  heard. — ^Under  the  provi- 
sions of  the  above  section  where  notice  of 
entry  of  Judgrment  was  served  March  31, 
notice  of  intention  to  move  for  new  trial 
filed  April  7,  and  notice  of  appeal  from 
Judgrment  filed  AprM  10,  but  the  motion  for 
new  trial  was  never  brougrht  on  for  hear- 
ing, the  power  of  the  court  to  grrant  a  new 
trial  expired  on  June  30  and  the  time 
within  which  the  defendant  could  serve 
and  file  proposed  bill  of  exceptions  expired 
July  10,  in  the  absence  of  further  time  hav- 
ing been  granted,  and  the  fourth  day's  time 
for   filing  the   transcript  began   to   run   on 
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the  expiration  of  tlj«  time  within  which 
the  court  could  grrant  a  new  trial. — Rath  v. 
Vaugrhan,  —  Cal.  App.  — »   187  Pac.   44. 

As  to  bill  of  exeoptioiM,  seo,  ante,  f  669, 
note  pars.  158-169. 

4.  BrlDiinK  ob  for  kearlnv— Motion  for 
nevr  trial  may  be  broufirht  on  for  hearlner 
after  notice,  and  after  full  opportunity  to 
adverse  party  to  meet  contentions  of  mov- 
ing party. — Eades  v.  Trowbridgre,  143  Cal. 
26,   27.   76  Pac.   714. 

,  As  to  fallarc  to  brlair  oa  to  kearlnir*  oee 

pars.  13,  14,  this  note. 

5.  Where  objection  that  motion  for  new 
trial  was  not  heard  within  reasonable  time 
was  first  made  on  appeal,  it  will  be  pre- 
sumed that  time  was  extended  by  consent 
of  parties. — Churchill  v.  Flournoy,  127  Cal. 
365,  357,  59  Pac.  791.  See  BofiTiTs  v.  Clark, 
37  Cal.  286;  Patrick  v.  Morse.  64  Cal.  462. 
2  Pac.  49;  Horton  y.  Jack,  115  Cal.  29,  46 
Pac.  920. 

6.  CondaalOBs  mot  ompported  by  llBdInp* 
—Order  Tacatlnir  |ndinneBt  on  mroand  of— 
No  dIreetlOB  for  bow  indgment, — The  pro- 
visions of  the  above  section  requiring  the 
court  on  vacatingr  a  Judgment  because  the 
conclusions  of  law  are  not  supported  by 
the  findings  or  are  in(;onsl8tent  with  the 
findings  to  contain  a  direction  for  an  entry 
of  a  new  Judgment,  where  an  order  setting 
aside  a  Judgment  on  this  ground  fails  to 
contain  a  direction  for  the  entry  of  a  new 
judgment  it  Is  void.  —  Dolan  v.  Superior 
Court,  —  Cal.  App.  — ,  190  Pac.  469. 

7.  CoBBtltatlonallty  of  section.  —  This 
.section  is  a  valid  exercise  of  legislative 
power. — ^Lancel  v.  Postlethwaite,  172  Cal. 
:>26,  156  Pac.  486;  San  Francisco-Oakland 
Terminal  Railways  v.  Superior  Court,  172 
Cal.  541,  157  Pac.  604. 

8.  Denial  proper,  vrhea  •— AAdavlts  Bot 
teBdlng  to  prove  any  of  matters  set  np  in 

action  as  grounds  for  motion,  motion  was 
properly  denied. — Bates  v.  Bates,  71  Cal. 
807,  809,  12  Pac.  228. 

S.  Dismissal  of  motion  — For  fnllnre  to 
brlns  OB  for  benrln^. — Before  either  party 
can  bring  a  motion  for  new  trial  on  to  be 
heard,  it  must  be  In  condition  in  which  it 
can  be  submitted,  and  If  it  Is  not,  simply 
because  of  inexcusable  neglect  of  moving 
party,  opposite  party  may  apply  for  dis- 
missal.— Descalso  v.  Duane,  8  Cal.  Unrep. 
890.  83  Pac.  328. 

10.  Where  motion  for  new  trial  is  not 
ready  to  be  heard,  because  of  Inexcusable 
neglect  of  moving  party,  It  may  be  dis- 
missed on  motion  of  opposite  party;  order 
denying  and  dismissing  motion  for  new 
trial,  though  inconsistent,  will  not  be  re- 
versed on  that  ground. — Descalso  v.  Duane, 
8  Cal.  Unrep.  890,  88  Pac,  328,  overruling 
Qulvey  v.  Gambert.  82  Cal.  304,  305:  Calder- 
wood  V.  Peyser,  42  Cal.  110.  See,  also,  Mc- 
Donald V.  McConkey,  57  Cal.  825;  Chase  v. 
Bvoy,   68   Cal.  848. 

11.  Order  denying  motion  to  dismiss 
motion  for  new  trial,  on  ground  of  delay  In 
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presenting  It,  Is  not  res  Judicata  on  re- 
newed motion  made  long  after  order  deny- 
ing former  motion,  where  it  did'  not  appear 
that  same  facts  which  existed  when  first  mo- 
tion was  made  existed  at  time  last  motion 
was  made.  Then  burden  was  on  plaintiff 
to  show  that  facts  were  same.  And  where 
this  was  not  done,  it  was  an  abuse  of  dis- 
cretion not  to  dismiss  motion  for  new 
trial. — Lee  Doon  v.  Tesh.  131  Cal.  406,  409. 
63  Pac.  764. 

12.     Same— Nothing  more   tlinn   denial    of 

it. — Davis  V.  Hurgren,  125  Cal.  48,  50.  57 
Pac.  684;  Warden  v.  Mendocino  Co.,  82  Cal. 
655. 

18.  Failure  to  brln^  to  trial  ^Effeet 
where  no  decision  wltbln  tkree  ntontha. — In 

a  case  in  which  the  defendants  gave  notice 
of  motion  for  a  new  trial  but  the  motion 
was  not  brought  in  for  hearing  nor  was 
any  action  taken  by  the  trfal  court  In  the 
matter  within  three  months  after  the  serv- 
ice of  the  entry  of  the  Judgment,  the  ef- 
fect of  all  over  which  was  a  denial  of  the 
motion  without  further  order,  and  amount- 
ing to  a  termination  of  the  proceedings 
on  the  motion  for  a  new  trial  under  the 
provisions  of  the  above  section. — Stoner  v. 
Security  Trust  Co.,  —  Cal.  App.  — ,  190  Pac. 
500. 

As  to  bringing  on  to  hearing,  see  pars. 
4,  5,  this  note. 

14.  Same—No  notlee  of  termination  of—- 
Effect  of. — In  a  case  In  which  there  Is  no 
notice  given  of  the  termination  of  a  motion 
for  a  new  trial  or  all  "other  terminations 
thereof."  as  provided  for  in  section  963a. 
post,  and  there  Is  nothing  In  the  record  to 
indicate  that  the  appellants  either  waived 
such  notification,  or  acted  in  the  proceed- 
ings of  the  cause  as  if  they  had  received 
formal  and  binding  notice,  and  to  cause  no 
undue  delay,  the  trial  court  acted  within 
its  discretion  In  approving  the  transcript 
offered  where  the  appellants  did  not  file 
their  notice  with  the  clerk  below  request- 
ing a  transcript  of  the  record,  within  the 
time  required  after  notice  had  been  served. 
— Stoner  v.  Security  Trust  Co.,  —  Cal.  App. 
— ,  190  Pac.  600. 

15.  Failure  to  serve  notice     Effect  of. — 

There  is  no  authority  to  grant  relief  from 
the  consequences  of  a  failure  to  serve  a 
notice  of  Intention  to  move  for  a  new  trial 
within  the  time  allowed  by  law. — Haviland 
V.  Southern  Cal.  Edison  Co.,  172  Cal.  601, 
158  Pac.  328. 

16.  A  party  who  fails  to  serve  Its  notice 
of  intention  to  move  for  a  new  trial  within 
time  is  entitled  to  relief  from  its  default 
in  serving  Its  proposed  bill  of  exceptions 
due  to  an  inadvertent  entry  in  its  attorneys' 
Journal  of  the  last  day  to  serve  its  notice 
of  intention  to  move  for  a  new  trial,  where 
the  affidavits  of  the  moving  party  Justify  the 
inference  that  such  party  Intended  at  all 
times  to  appeal  from  the  Judgment,  as  well 
as  from  any  order  which  might  be  made 
denyinsT  a  new  trial,  and   that  its  purposa 
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wmm  to  make  up  a  record  upon  which  both 
the  Judgment  and  order  mlgrht  be  reviewed. 
— ^Havlland  v.  Southern  Cal.  Edison  Co..  lit 
Cal.   eoi,  168  Pac.  128. 

IT.     Hentes  aad  deela|oa»— As  t*  erder 
■^•wte«    date   •!   eatrjr— ^oflcteacy  of« — ^In 

%n  action  for  a  divorce  a  judgrment  was 
entered  srantin?  the  prayer  and  makin^r 
rertmin  provisions  for  maintenance  of  chil- 
dren and  the  disposition  of  community 
property  set  aside  to  the  wife;  in  due  course 
after  the  decree  was  made  and  entered  a 
notice  for  motion  for  a  new  trial  was  served 
and  died,  and  on  the  same  day  a  slngrle 
notice  of  motion  to  vacate  the  judfirment 
was  served  on  the  ground  that  the  con- 
dttslona  of  law  were  not  consistent  with, 
cor  supported  by  the  findingrs,  and  also  on 
the  srroands  that  the  findings  were  sigrned 
inadvertently,  in  that  they  were  not  first 
presented  to  the  defendant  or  his  counsel 
and  was  also  fllinff  a  cross-motion  by  the 
plaintiff  for  additional  attorney's  fees  and 
three  causes  were  presented  to  the  court  at 
the  same  time.  The  minute-order  made  by 
the  court  on  the  day  of  the  presentation 
did  not  mention  the  presentation  or  sub- 
mission of  the  defendant's  motion  for  a  new 
trial;  a  month  later  the  court  directed  to  be 
entered  an  order  reading:  "it  appearing  to 
the  satisfaction  of  the  court  that  the  order 
heretofore  made  herein/'  grivingr  the  date, 
"sabmlttingr  the  defendant's  motion  for  a 
new  trial  havingr  been  inadvertently  not 
entered,  it  is  by  the  court  ordered  that  the 
entry  of  said  order  be  made  this  day  nunc 
pro  tunc"  as  of  the  day  of  the  hearing', 
assuming  that  there  was  a  merely  ministerial 
inadvertence  in  omitting  the  order  of  sub- 
mission of  the  motion  for  a  new  trial,  it 
not  appearing  at  the  Judicial  function  of 
determining  that  motion  had  been  exercised 
in  any  way  until  the  day  on  which  the  nunc 
pro  tunc  order  was  directed,  which  was 
more  than  three  months  after  the  service  of 
notice  of  the  entry  of  the  Judgment,  the 
failure  of  the  court  to  determine  the  mo- 
tion for  a  new  trial  before  the  expiration 
of  tbe  statutory  period  had  the  effect  of  a 
denta.1  of  the  motion,  under  the  provisions 
of  the  above  section. — ^Dolan  v.  Superior 
Court,  —  Cal.  App.  — ,  190  Pac.  469,  follow- 
ing tbe  doctrine  in  San  Francisco  O.  Terminal 
Rys.  Co.  V.  Superior  Court,  178  Cal.  S41, 
1S7  Pac  e04;  Estate  of  Waters,  181  Gal.  584. 
1S5   Pac.  fSl. 


the  eevrt,  not  by  the  Jndge 
^  am  IndlvldaaL — A  motion  for  a  new  trial 
is  not  heard  by  the  Judge  as  an  Individual, 
b«t  by  the  court,  and  need  not  necessarily 
be  heard  by  the  Judge  who  tried  the  case.— 
Campbell  v.  Genshlea,  180  Cal.  818,  180  Pac. 
388. 


-Failnre  to  heav  within  three 
>Effe«t  ofd — In  those  cases  In  which 
a  motion  for  a  new  trial  Is  not  brought  to 
trial  and  determined  within  three  months 
fr»m  the  date  of  the  verdict  of  the  Jury  or 
service  of  notice  of  decision  under  the  re- 
^ttiremsnts  of  the  provisions  of  the  above 


section,  the  time  within  which  to  serve  a 
notice  of  Intention  to  appeal  commences  to 
run  Immediately  upon  the  failure  of  the 
trial  court  to  pass  upon  the  motion  within 
said  three  months. — Bernacheln  v.  Whitaker, 
176  Cal.  180,  sub  nom.  Bornschein  v.  Whit- 
aker, 176  Pac.  168. 


— Bqvlvalent  to  denial  of 
motion*  and  It  Is  therefore  immaterial  that 
a  notice  of  Intention  to  move  for  a  new  trial 
be  filed  before  notice  of  decision  of  the 
court. — ^Moore  v.  Strayer,  176  Cal.  171,  165 
Pac.   630. 


21.     Same     Same— Order  too  Iste,  when. — 

Where  the  order  granting  the  motion  for 
new  trial  was  made  on  the  last  day  of  the 
three-month  period,  and  delivered  to  the 
shorthand  reporter  with  direction  to  file 
it  the  following  day,  it  was  too  late. — ^Bid- 
well  V.  Sonoma  County  Transportation  Co., 
89  Cal.  App.  330,  178  Pac.  722. 


22.  Same— Same— Three  months*  limitation 
not  affected  by  section  12,  ante. — The  three 
months'  limitation  on  the  power  of  the  court 
to  pass  on  a  motion  for  a  new  trial  Is  not 
affected  by  section  12.  ante,  as  to  extension 
of  time  where  last  day  on  which  an  act  may 
be  done  falls  on  a  holiday. — Bidwell  v. 
Sonoma  County  Transportation  Co.,  89  Cal. 
App.  830,  178  Pac.  722. 

28.  Imposing  ternm  and  conditions— In 
granting  or  denying  motion  for  new  trial 
is  wJthln  power  of  trial  court. — Oaroutte  v. 
Haley,  104  Cal.  497,  601,  88  Pac.  194;  Brooks 
V.  San  Francisco  &  M.  P.  R.  Co.,  110  Cal. 
178,  176,  42  Pac.  670,  and  cases  cited. 

24.  Sant^— Failure   to   perform   condition 

converts  the  order  into  denial  of  motion. — 
Oaroutte  v.  Haley,  104  Cal.  497,  38  Pac.  194; 
Eaton  V.  Jones,  107  Cal.  487,  491,  40  Pac.  798; 
Oaroutte  v.  Williamson,  108  Cal.  136,  138,  41 
Pac.  36,  418;  Brown  v.  Cline,  109  Cal.  166. 
169,  41  Pac.  862;  Holtum  v.  Orelf,  144  Cal. 
521,   624.   78   Pac.   11. 

25.  Same— Payment  of  costs  as  condition 

on  which  it  will  grant  new  trial  is  within 
discretion  of  court. — Oaroutte  v.  Haley,  104 
Cal.  497,  601,  38  Pac.  194.  See  Rice  v.  Oas- 
hlrie,  18  Cal.  68;  Cordor  v.  Morse.  67  Cal. 
801;  Brown  v.  Cline,  109  Cal.  156,  169,  41  Pac. 
862;  Holtum  v.  Orelf,  144  Cal.  621,  624,  78 
Pac.  11. 

26.  Condition  that  plaintiff  pay  certain 
amount  as  costs,  attached  to  order  granting 
new  trial,  can  not  be  complained  of  by  de- 
fendant, it  not  being  Imposed  on  him. — 
Anglo-Nevada  A.  Corp.  v.  Ross,  123  Cal. 
620,  621,  66  Pac.  335.  See  Brooks  v.  San 
Francisco  &  N.  P.  R.  Co.,  110  Cal.  173,  42 
Pac.  670. 

27.  Same— Remission  of  portion  of  ver- 
dict If,  in  Its  opinion,  verdict  Is  for  more 
than  evidence  will  Justify,  may  be  Imposed 
as  condition  for  denying  new  trial. — Etches 
V.  Orena,  121  Cal.  270,  272.  58  Pac.  798; 
Sherwood  v.  Kyle.  125  Cal.  662,  654,  58  Pac. 
270;  Swett  v.  Gray.  141  Cal.  63,  69,  74  Pac. 
439.  See  Gregg  v.  San  Francisco  ft  N.  P.  R. 
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Co.,   59  Cal.  312;  Doolin  v.  Omnibus  C.  Co., 
125  Cal.  141,  144.  57  Pac.  774. 

28.  Same— Unwarranted  conditions  Im- 
posed in  grrantiner  new  trial  do  not  render 
such  order  void. — Bledsoe  v.  Decrow,  132 
Cal.    312,   314,    64   Pac    397. 


Motion  for  new  trial-— Time  to  pass 
on— -Intervening  holiday— Gonstrvetlon  of 
eode  provisions. — The  provisions  of  the 
above  section  requiring  the  court  to  pass 
on  a  motion  for  a  new  trial  within  three 
months  after  verdict  Is  not  extended  by  the 
provisions  of  section  12,  ante,  in  those  cases 
in  which  the  last  day  falls  on  a  holiday;  in 
concluding  the  three-month  limitation  the 
holiday  must  be  excluded. — Bidwell  v. 
Sonoma  County  Transp.  Co.,  39  Cal.  App. 
330f,   178   Pac.   722. 

ao.  Motion  to  vacate  Jadirment— As  hav- 
ing been  entered  thronsh  Inadvertence. — A 

motion  to  vacate  a  Judgment  on  the  ground 
that  the  findings  had  been  signed  through 
inadvertence  without  first  submitting  them 
to  the  defendant  or  his  attorney  the  motion 
must  be  made  under  section  473,  ante,  as  the 
above  section  and  section  668a,  post,  do  not 
make  provisions  for  relief  in  cases  of  inad- 
vertence.— Dolan  V.  Superior  Court,  —  Cal. 
App.  — ^,190  Pac.  469. 

81.     New   trial — As   to   part   of   Issues,   is 

permissible  where  such  issues  are  separable. 
— San  Diego  L.  &  T.  Co.,  v.  Neale,  78  Cal. 
63,  65,  8  L.  R.  A.  83;  20  Pac.  372;  Duff  v. 
Duff,  101  Cal.  1,  4,  35  Pac.  437;  Flinn  & 
Treacy  v.  Mowry,  131  Cal.  481,  487,  63  Pac. 
724.  See  Lake  v.  Bender,  18  Nev.  361,  4 
Pac.  711,  7  Pac.  74. 

32.  New  trial  may  be  granted  as  to 
issues  raised  by  cross-complaint  setting  up 
indebtedness  from  plaintiff  to  defendant  and 
at  same  time  denied  as  to  those  raised  by 
complaint  in  ejectment. — Jacob  v.  Carter, 
4  Cal.  Unrep.  548,  36  Pac.  381,  382. 

33.  Where  motion  for  new  trial  was 
made  by  all  parties  defendant,  though  por- 
tion of  them  had  disclaimed  any  interest, 
granting  of  motion  being  proper  as  to  one, 
it  was  immaterial  to  plaintiff  whether  it 
was  granted  to  all  or  as  to  one. — Boehmer 
V.  feig  Rock  Irr.  Dist.,  117  Cal.  19,  24,  48 
Pac.  908. 

84.  Same— -As  to  right  of  appellate  conrt 
to  limit  scope  of  new  trial*  see  Marziou  v. 
Pioche,  10  Cal.  545;  Soule  v.  Dawes,  14  Cal. 
247;  Argentl  v.  San  Francisco,  30  Cal.  458, 
463;  Kinsey  v.  Oreen,  51  Cal.  379;  Glascock 
V.  Ashman,  52  Cal.  420;  Billings  v.  Everett, 
52  Cal.  661;  Goodlett  v.  St.  Elmo  I.  Co.,  94 
Cal.  297,  803,  29  Pac.  605;  Tunis  v.  Lake 
Port  A.  P.  Assoc.  98  Cal.  285,  38  Pac.  63. 

86*  Same— Denial  of  by  operation  of  law 
-—Notice  presnnted. — Where  the  time  for 
serving  for  settlement  a  proposed  bill  of 
exceptions  on  appeal  has  elapsed  and  is  a 
denial  of  the  right  of  appeal  by  operation  of 
law,  and  the  moving  party  is  charg^eable 
with  notice  of  that  effect. — McArthur  v. 
Paxton,  39   Cal.  App.   608,   179   Pac.   521. 
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88.  Notice  of  Intention  to  move  for  new 
♦'•■l^Not  notice  of  appeal. — ^The  service  of 
filing  by  the  party  against  whom  Judgment 
has  been  entered  of  a  notice  of  intention  to 
move  for  a  new  trial  under  the  provisions 
of  the  above  section  does  not  constitute 
the  notice  of  appeal  required  by  section 
941b,  post,  and  was  not  sufllcient  to  give  the 
appellate  court  Jurisdiction,  in  the  absence 
of  a  notice  of  appeal. — Eddy  v.  Hunter,  — 
Cal.  App.  — ,  189  Pac.  291. 

87.  Order — Amending  order  srantlnip  new 
trial  supersedes  original  order,  and  be- 
comes the  only  order  of  court  on  motion  for 
new  trial. — Garoutte  v.  Haley,  104  Cal.  497. 
500.   89   Pac.    194. 

88.  Same— Granting  new  trial. — In  grant- 
ing new  trial  as  to  certain  particular  issues 
only  trial  court  should  with  great  certainty 
recite  issues  in  terms  on  which  new  trial 
Is  to  be  had. — ^Mountain  T.  G.  M.  Co.  v. 
Bryan,   111  Cal.  36,  38,  48  Pac.  410. 

88.  Same  —  Same  —  SpeelAcatlon  of 
gronnds  on  which  conrt  grants  or  refnaes 
to  grant  new  trial  la  not  reqnlred. — In  mat- 
ter of  Martin,  113  Cal.  479,  481.  45  Pac.  813. 
814. 

40.  Same — Granting  or  denying  motion^ 
Can  not  be  vacated  by  court  after  it  has 
been  once  regularly  made  and  entered. — 
Holtum  V.  Greif,  144  Cal.  521.  524.  78  Pac. 
11. 

41.  Where  pasrment  of  costs  imposed  as 
condition  for  granting  new  trial  were  not 
paid  within  time  specified  in  order,  motion 
for  new  trial  will  be  denied,  and  court  has 
no  power  thereafter  to  make  order  grant- 
ing motion  without  such  payment. — Brown 
V.  Cline,   109  Cal.  166,  169,   41   Pac.   862. 

4%,  Same  —  Granting  new  trial  va  eaten 
Jadgment  theretofore  rendered  and  entered. 
— Etchas  V.  Orena.  121  Cal.  270,  272,  58  Pac! 
798. 

48.  Whole  Judgment  falls  when  new  trial 
Is  granted  as  to  all  parties,  as  Incident  to 
vacation  of  verdict  or  decision.  When  it  is 
granted  as  to  some  of  parties,  findings  are 
set  aside  which  determine  rights  of  such 
parties,  and  as  to  them  case  stands  as  if  it 
had  never  been  tried;  but  is  so  far  as  Judg- 
ment and  findings  purport  to  determine 
rights  of  moving  party,  and  those  as  to 
whom  new  trial  had  been  denied,  they  con- 
tinue to  exist  and  Judgment  is  appealable 
— Whittenbrock  v.  Bellmer,  62  Cal.  658,  66o! 

44.  Party  moving  for  new  trial— Miiat 
prosecnte  motion.— It  is  not  the  duty  of 
defendant,  who  has  served  proposed  amend- 
ment to  plaintiff's  statement,  to  take  any 
further  proceedings  towards  its  settlement 
—Lee  Doon  v.  Tesh,  131  Cal.  406,  409,  63 
Pac.  764. 

45,  Power  of  conrt. — The  court  may  dis- 
miss a  motion  for  a  new  trial  when  the 
moving  party  fails  to  prosecute.  A  motion 
for  a  new  trial  may  be  brought  on  for 
hearing  by  either  party.— Robson  v.  Su- 
perior Court,  171  CaL  688,  164  Pac.  8. 
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41  The  superior  court  upon  the  ex  parte 
application  of  the  moving  party  has  juris- 
diction to  vacate  an  order  denying  a  mo- 
tion for  a  new  trial,  where  the  order  was 
made  upon  the  submission  of  the  motion, 
Id  the  absence  of  counsel  for  the  moviner 
party,  by  a  representative  of  the  Arm  of  op- 
poBiDff  counsel,  who  had  no  knowledi^e  of 
the  fact  that  it  was  agreed  by  his  firm 
that  the  motion  should  be  continued.— 
Robion  V.  Superior  Court,  171  Cal.  688,  154 
Pac.  8. 

47.  Recitals  !■  order— DeaylniT  aiotloB 
f«r  aew  trIaU  though  contradictory  to  find- 
ings in  case,  do  not  have  result  of  chang- 
ing such  flndlngrs,  there  being  but  one 
method  by  which  such  findings  can  be 
changed,  which  is  by  granting  new  trial. — 
Hawxhurst  v.  Rathgeb,  119  Cal.  681,  683,  68 
Am.  St.  Rep.  142,  61  Pac.  846.  See  Thompson 
▼.  White.  88  Cal.  606;  Pico  v.  Sepulveda,  68 
CkL  886,  6  Pac.  616. 

48.  Record  on  wMcb  ncvr  trial  aiotion 
h«et6— 'BUI  of  exceptions. — ^When  the  mo- 
tion is  made  on  a  bill  of  exceptions,  prevl- 
00817  settled,  certified,  and  filed,  it  must  be 
heard  and  determined  solely  upon  the  bill 
so  certified  and  filed,  or  previously  cor- 
rected, if  corrected  after  being  engrossed, 
certified,  and  filed,  under  section  473,  ante, 
—Merced  Bank  v.  Price,  162  Cal.  699,  98  Pac. 
t(l. 

As  to  bin  of  exceptlonst  see,  ante,  |  669, 
note  pars.  15S-169. 

48.  Refcrcmee  to  plcndlnirs  is  for  purpose 
ot  ascertaining  Issues  in  case,  and  deter- 
mining correctness  of  any  ruling  of  court 
on  objection    to    Introduction    of    evidence 


on  ground  that  it  was  not  within  issues, 
but  where  complaint  is  sufficient  to  support 
Judgment,  or  whether  court  erred,  in  over- 
ruling demurrer  to  complaint  can  only  be 
considered  on  appeal  from  Judgment. — 
Bode  V.  Lee,  102  Cal.  683.  686,  36  Pac.  936; 
Byxbee  v.  Dewey,  128  Cal.  322,  326,  60  Pac. 
847;  Lambert  v.  Marcuse,  137  Cal.  44,  46, 
69  Pac.  620.  See  Onderdonk  v.  San  Fran- 
cisco, .76  Cal.  634,  17  Pac.  678;  Wheeler  v. 
Kassabaum,  76  Cal.  90,  18  Pac.  119;  Evans  v. 
Paige,  102  Cal.  132.  86  Pac.  406. 

As  to  presentation  of  reference  to  plead- 
ings on  hearing  of  motion  for  new  trial  by 
bill  of  exceptions*  see,  ante,  S  660  and  note 
par.  38. 

60.  Same-— Ennsicratlon  of  depositions* 
docnmentsury  evidence*  and  phonoirraplile 
report  of  testimony  as  matters  to  which  ref- 
erence may  be  had  on  hearing  motion  is 
not  necessarily  exclusive,  and  hence  Judge 
may  consider  evidence  which  was  not  taken 
down  by  reporter  but  rests  alone  in  his 
own  recollection. — ^Macolmson  v.  Harris,  90 
Cal.  262,  266,  27  Pac.  206. 

61.  Right  to  be  heard^-InTolTCS  right  to 
get  facts  properly  before  conrt*  and  to  aid 

and  assist  the  court  by  argument  and  au- 
thority on  questions  of  law. — Eades  v. 
Trowbridge,  143  Cal.  26,  27,  76  Pac.  714. 

62.  Second  siotlon^Aftcr  motion  for  ne^r 
trial  In  canse  has  been  denied  by  court, 
party  is  not  at  liberty  to  make  second  mo- 
tion therefor,  either  on  any  grounds  on 
which  caurt  has  once  denied  it.  or  upon  any 
grounds  which  might  have  been  presented 
in  first  instance. — Egan  v.  Egan,  90  CaL  16, 
21.   27  Pac.  22. 


§ML    RECORD  ON  APPEAL.     [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  8  195  Practice  Act,  as 
amended  1866,  Stats.  1866-6,  p.  845;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  318;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  150,  held  unconstitutional,  see  his- 
tory, S  5  ante;  repeal  approved  April  24,  1915,  Stats,  and  Amdts.  1915, 
p.  202.    In  efTect  August  8,  1915. 


SEOOBD   ON   APPEAL— ANNOTATION 
ACADEMIC  ONLY. 

I.  Editorial  note — Bepeal  of  section  ren- 

ders academic. 

2,3.  Affidavits — Can  not  be  considered  on 
appeal  from  order  denying  motion. 

4.  Same — Authentication  of  affidavits  as 

part  of  record. 

5.  Same — Same — Affidavits  and  documen- 

tary matters  used  on  motion  to  set 
aside  default. 

6,7.  Same — Same — Affidavit    for    publica- 
tion of  summons. 

8.  Same — Same — Affidavit  made  after  mo- 
tion for  new  trial  is  denied. 

9,10.  Same — Same  —  Affidavit  merely  eerti- 
Hed  to  by  elerk. 

II.  Same— Sam»— Affidavits  of  misconduct 

of  jury, 
c.  c  P. — 10€  lesi 


12.  Same — Same  —  Affidavit  showing  sur- 
prise. 

13.  Same — Same  —  Affidavit  showing  that 
appellant  was  by  deed  successor  in 
interest  to  defendant. 

14- 17.  Same — Same — Affidavits  used  on  mo- 
tion for  new  trial. 

18.  Same — Same — Same — Presumptions. 

19.  Same — Same — Same — Same  —  That  re- 
spondent had  no  opportunity  to  pro- 
pose bill  of  exceptions. 

20.  Appeal  on  judgment-roll  alone. 

21.  Application  for  partial  distribution — 
Heard  and  order  granted. 

22.  Authentication — Of  order  refusing  new 
trial. 

23.  Same — Of  order  dissolving  an  attach- 
ment. 

24.  Same — Of  statement. 
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25.  Bill  of  ezceptionB — Can  not  be  amend- 

ed by  way  of  diminution  of  record. 

26.  Same— Regularly  settled  and  filed  prior 

to  the  bearing. 

27.  Grounds  of  motion  for  new  trial — ^Fail- 

ure to  state  in  record  on  appeal. 

28, 29.  Same — Editorial  note. 

30.  Judgment-roll  —  Must   appear  in   and 

constitute  part  of  record. 

31.  Same — In  probate  proceedings. 

32.  Same — Motion  to  strike  out  portion  of 

answer. 

33.  Same— Notice  of  affidavit  and  motion 

on  which  an  order  striking  out  de- 
murrer was  made. 

34.  Same — Notices  which  are  not  embraced 

in   statement  or  bill   of   exceptions. 

35.  Motion   for  new  trial— Made  on  affi- 

davits. 

36.  Same — Made  on  minutes  of  court. 

37.  Same  —  Same  —  Previously  prepared 

statement. 

38.  New  trial  order. 

39.  Same— Appeal  from. 

40.  Same — Same — Order   granting   motion 

for  new  trial. 

41.  Same — Same  —  Specifications    showing 

grounds — The  notice  of  intention. 

42.  Same — Newly  discovered  evidence. 
43-  49.  Notice  of  intention — Not  part  of  rec- 
ord on  appeal. 

50.  Presumption    from    failure    to    state 

grounds  argued. 
51,52.  Record  on  appeal. 
53-57.  Scope    of    inquiry    on   appeal  — Prom 

order  denying  new  trial. 

58-  62.  Same — Court  will  not  be  limited  to  the 
grounda  stated  in  opinion. 

63,64.  Same  —  Matters  considered  by  trial 
court  on  motion,  only. 

65.  Same  — Order  properly  granting  new 

trial  on  any  of  grounds  assigned. 

66.  Same — Reasons  given  by  court. 

67-  69.  Same— Where  no.  bill  of  exceptions  or 

statement. 
70,  71.  Same — Same — Allowance  of  costs. 

72.  Same — Same — Appeal   from   order   re- 

fusing to  settle  bill  of  exceptions. 

73.  Same — Same — Error  in  allowing  cross- 

complaint  to  be  filed. 

74.  Same — Same — Error  in  denying  motion 

for  new  trial. 

75.  Same — Same — ^Error  in  making  second 

order  for  judgment 

76.  Same — Same — Error  in  rejecting  bal- 

lots. 

77.  Same — Same — Errors  of  law. 

78.  Same — Same — Failure  to  find  on  issue. 
79,80.  Same — Same— Findings   of   fact  must 

be  taken  as  absolutely  true. 
81.  Same— Same— Further  instructionsi 


82.  Same — Same — Order  sustaining  motion 

to  set  aside  judgment. 

83.  Same — Same — Want  of  notice  of  inten- 

tion to  move  for  new  trial. 

84.  Statement  on  appeal — Authentication. 

85, 86.  Same — Matters  to  be  included. 

87,88.  Same — Necessity  for. 

89,  90.  Same  —  Same  —  Where  no  errors  and 
particulars  were  speeified  in  notice 
of  intention. 

91.  Same — Right  to. 

92, 93.  Same — Specifications  of  errors  and  ob- 
jections. 

94,  95.  Same — Sufficiency  of. 

96.  Same — Time  for  serving. 

97.  Same  —  Same  —  Service   of   notice   of 

making  order  denying  new  trial   ia 
not  necessary. 

98.  Unauthenticated  papers. 

1.  Editorial  note— Repeal  of  •ecttoa  rem- 
dera  academic  ail  questions  relatingr  to  the 
record  on  appeal  from  orders  granting-  or 
denying:  motions  for  a  new  trial,  as  that 
record-  obtained  under  above  section  while 
in  force.  Under  section  966,  post,  such 
orders  refusingr  new  trials  are  now  review- 
able on  appeal  from  the  Judgment,  and  the 
record  is  prepared  as  in  the  case  of  other 
intermediate  orders,  as  provided  in  section 
961,  post.  Independent  appeals  from  orders 
granting  new  trials  may  still  be  taken,  and 
the  records  thereof  prepared  as  provided 
in  section  952,  post.  All  annotations  drawn 
from  new  cases  since  the  repeal  of  the 
above  section  relating  to  appeals  from  new- 
trial  orders  granting:  new  trials,  are  col- 
lected and  arranged  under  section  962,  post, 
and  those  denying  new  trials  under  section 
961,  post.  This  applies,  alike,  whether  the 
appeal  was  taken  under  the  old  method  of 
appeal,  or  under  the  new  an4  alternative 
method,  because  in  so  far  as  relates  to  the 
record  on  appeal  for  the  review  of  such 
orders  there  is  no  substantial  difference  in 
the  two  methods  of  appeal,  except  that, 
while  a  bill  of  exceptions  is  not  required 
it  is  permissible,  where  the  appeal  Is  by  the 
new  and  alternative  method,  under  section 
963a.  post.  While  the  question  involved  is 
an  academic  one,  as  the  law  now  stands, 
yet  the  decisions  under  the  former  section 
may  still  have  an  Interest  and  possible 
value  for  that  reason,  and  to  prevent  con- 
fusion, the  decisions  under  that  section  as 
it  formerly  existed  are  retained  in  this 
place. 

2.  Aflldavltfi— Can  aet  be  considered  •■ 
appeal  from  order  dcaylair  motloo  for  new 

trial  where  it  is  not  included  In  statement 
or  appears  in  the  record  to  have  been  on 
the  motion,  or  otherwise  presented  to  the 
trial  court  for  its  consideration. — Broads  v. 
Mead,  169  Cal.  768.  116  Pac.  46. 

3.  Affidavits  used  on  motion  to  vacate 
Judgment  of  dismissal  and  for  new  trial,  not 
incorporated  in  a  bill  of  exceptions,  are  not 


Ch.  Til.  Art.  n.] 


AUTHBNTICATION  OF  AFFIDAVITS. 


•  661 


m  pmrt  of  the  record  on  appeal  from  the 
order  and  can  not  be  considered,  even  if 
properly  authenticated. — Estate  of  Dean,  149 
Cal.  496,  87  Pac.  13. 

^  Same— AnthentleatlOB  ef  aflldavita  aa 
part  aff  record. — On  appeal  from  order 
heard  on  affldavita,  only  proper  method  of 
authenticating  such  affidavits  is  by  bill  of 
exceptions. — ^Herrlich  v.  McDonald,  80  Cal. 
472.  22  Pac.  299;  Somera  v.  Somers,  81  Cal. 
MS.  610.  22  Pac.  967. 

Aa  ta  coaaideratlon  aa  appeal  of  the  af- 
iTlt  aa  matloa  for  ac^r  trial  not  la  records 
nota  82  Am.  Dec.  448. 

ft.     Same— Saaie— AflldaTlta  aad  docaatea- 
ittcr    aaed   an    motloa    to   set    aside 

teait  that  are  not  embodied  In  bill  of  ex- 
ceptions or  identified  or  made  part  of  rec- 
ord can  not  be  considered  on  appeal  thougrh 
printed  in  transcript. — ^Le  Fetra  v.  Oleason, 
161  CaL  246,  249,  85  Pac  765. 

ie— Aflldavit  for  pablieatioa 

not  included  in  bill  of  excep- 
tions nor  certified  in  any  way  by  certificate 
of  clerk  of  trial  court,  can  not  be  consid- 
ered on  appeal  from  motion  to  set  aside 
judipment  because  of  defective  affidavit  and 
publication  of  summons. — People  v.  Qay, 
141  CaL  41,  42,  74  Pac,  443. 

T.  Papers  in  evidence  used  at  hearing  of 
motion  to  set  aside  service  of  summons  by 
publication  must  be  authenticated  by  incor- 
poration in  bill  of  exceptions. — San  Diegro 
Sav.  Bank  T.  Goodsell.  187  Cal.  420.  423.  70 
299. 


R.  SaaM  —  Same  — i  Aflidavlts  auide  after 
aiatlaa  for  new  trial  is  dealed,  and  printed 
in  transcript,  form  no  part  of  record,  and 
can  not  be  considered. — ^Williams  v.  Harter, 
121  Cal.  47,  52.  53  Pac.  405. 

Sl  Sanaa  Same— AMdavit  aiereiy  ecrtl- 
Setf  ta  ^y  elerk  does  not  constitute  part  of 
record. — Melde  ▼.  Reynolds,  120  Cal.  234. 
2S6.  62  Pac.  491. 

16.  AlBdavIt  certified  by  clerk  as  having 
bean  ased  on  motion  to  vacate  Judfirment, 
can  not  be  considered  where  it  is  not  con- 
tained In  any  bill  of  exceptions  or  other- 
wiae  certifled  as  required  by  law  under  rule 
29  of  supreme  court. — People  v.  Wrin,  143 
CaL  11,.  14,  76  Pac.  646. 

Same     Samo— AMdavits     of    mlaeoa- 

of  Jary,  which  are  not  incorporated  In 
bill  of  exceptions  aa  required  by  rule  29 
of  supreme  court,  cannot  be  considered. — 
CahlU  ▼.  Baird,  138  Ckl.  691,  698.  72  Pac 
242. 


Same     Same— ASidavit  siio^rlas  sar- 

by  reason  of  which  certain  testimony 
was  not  introduced  which  aflldavit  was  not 
contained  in  bill  of  exceptions,  or  evidence 
aathenticated  ,as  haviner  been  used  at  hear- 
ing of  motion  for  new  trial,  except  by  cer- 
tificate of  clerk,  can  not  be  considered  on 
appeaL — Cohen  v.  City  of  Alameda,  124  Cal. 
M4.  566.  57  Pac  377. 


— AflldaTlt  sliowlair   tliat 
as  by  deed  saeeeosor  ia  laterest 


to  defeadaat  to  land  involved  in  action  is 
not  included  in  any  bill  of  exceptions,  or 
certifled  in  any  way  except  by  certificate 
of  trial  court.  It  can  not  be  considered  on 
appeal  under  rule  29  of  supreme  court. — 
People  V.  Qay,  141  Cal.  41.  42,   74   Pac.   443. 

14.  Saate—Saaie— Aflldavita  nsed  on  mo- 
tloa for  new  trial  can  not  be  authenticated 
except  by  beins  incorporated  in  bill  of  ex- 
ceptions, and  whether  they  are  set  out  in 
transcript  or  certified  by  cleric  of  superior 
court  they  cannot  be  considered  on  appeal, 
not  beiner  part  of  record. — Skinner  v.  Horn. 
144  Cal.  278.  279,  77  Pac.  904.  See  Von  Glahn 
v.  Brennan,  81  Cal.  261,  264.  22  Pac.  596; 
Spreckels  v.  Spreckles,  114  Cal.  60,  45  Pac. 
1022;  Melde  v.  Reynolds,  120  Cal.  234.  237. 
52  Pac.  491;  CahlU  v.  Baird,  138  Cal.  691.  72 
Pac.  842. 

15.  Under  rule  29  of  supreme  court,  afll- 
davits  or  other  evidence  taken  on  hearing 
of  motion  for  new  trial  should  be  incor- 
porated in  bill  of  exceptions,  and  where 
there  is  nothinsT  In  judere's  certificate  to 
show  that  affidavit  in  transcript  constituted 
all  evidence  taken  in  reference  to  irregu- 
larity, such  irregrularity  can  not  be  con- 
sidered.— Melde  v.  Reynolds.  120  Cal.  234, 
237,  52  Pac  491;  Pereira  v.  City  Sav.  Bank, 
128  Cal.  45,  47,  60  Pac.  524.  See  Shain  v. 
Erkerenkotter,  88  Cal.  13,  25  Pac  966. 

16.  Where  affidavits  used  on  motion  for 
new  trial  were  not  authenticated  by  incor- 
poration in  bill  of  exceptions,  order  grrant- 
insT  new  trial  will  not  be  reviewed. — Esert 
V.  Glock,  137  Cal.  533,  70  Pac.  479. 

17.  Where  affidavits  printed  in  transcript 
are  not  identified  as  having  been  affidavits 
used  on  hearing:  of  motion  for  new  trial, 
nor  does  transcript  show  they  were  filed 
in  court  below,  they  can  not  be  considered 
on  appeal,  and  court  denyingr  motion  refers 
to  fact  but  in  such  way  as  but  identifies 
these  as  affidavits  referred  to. — Fish  v.  Ben- 
son, 71  Cal.  428.  481;  Whipple  v.  Hopkins, 
119  Cal.  349.  350,  51  Pac.  535. 

18.  Same— Same— •Saaie—-Preaamptioas. — 

In  Kbsence  of  bill  of  exceptions  showinsT 
what  was  used  on  motion  for  new  trial, 
unless  record  on  appeal  established  con- 
trary, it  will  be  conclusively  presumed  in^ 
favor  of  order  that  motion  was  in  particular 
based  on  some  ground  on  which  affidavits 
could  be  used,  and  such  affidavits  were  in 
fact  used  on  hearing:  and  were  sufficient  to 
Justify  court  in  makingr  order  appealed 
from. — WyckofC  v.  Pajaro,  V.  C.  R.  Co..  146 
Cal.  681,  682,  81  Pac  17.  See  Skinner  v. 
Horn,  144  Cal.  278,  280,  77  Pac  904. 

19.  Same— Same— Same— Same— That  re- 
•poadeat  liad  no  oppertaalty  to  propose  bill 
of  ezceptioas*  inasmuch  as  decision  on  his 
motion  for  new  trial  was  in  his  favor,  and 
Appellant  did  not  propose  any  bill  of  excep- 
tions, does  not  enable  him  to  have  such 
affidavits  considered  in  absence  of  their 
having  been  Incorporated  in  bill  of  excep- 
tions.— Skinner  v.  Horn,  144  Cal.  278.  279, 
77  Pac.  904. 
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aOk     Appeal    on     Judsment-roll     al«ne«— 

Where  the  appea?  is  on  the  Judgrment-roll 
alone  and  there  is  no  statement  or  bill  of 
exceptions  the  appellate  court  will  asBume 
that  the  evidence  is  sufficient  to  support 
the  findlngrs.  and  that  no  objections  to  rul- 
ings on  the  introduction  of  evidence  were 
made. — California  Portland  Cement  Co.  v. 
Wentworth  Hotel  Co.,  16  CaL  App.  699,  118 
Pac.  103,  lis. 

21.  Application  for  partial  dlatrlbatloa— 
Heard  and  ordered  granted  by  the  court, 
but  the  formal  written  order  therefor  is  not 
sierned  or  entered  at  lenerth  in  the  minutes 
of  the  court  until  some  time  later,  the  order 
would  not  be  "taken"  within  the  meaningr 
of  section  437,  ante,  for  the  purpose  of  mov- 
ing for  relief  therefrom  until  the  formal 
order  was  signed  and  filed. — Brownell  v. 
Superior  Court,  167  Cal.  703,  708,  109  Pac. 
91. 


Avtbentlcation  —  Of  order  refnalav 
new  trial  by  certificate  attached  to  tran- 
script reciting  that  true  and  correct  copy 
of  order  refusing  new  trial  is  therein  con- 
tained is  suflUcient. — ^Mendocino  County  ▼. 
Peters,  2  Cal.  App.  24,  88  Pac.   1122. 

Aa  to  nnavtbentleated  papers  forminir  ao 
part  of  tke  record  on  appeal,  see  par.  98, 
this  note. 

as.  Samc^— Of  order  diasolvlns  an  mt' 
taekment  should  be  by  bill  of  exceptions 
under  rule  29  of  supreme  court. — Smith  v. 
Jordan,  122  Cal.  68,  69,  64  Pac.  868,  869. 

24,  Same— Of  atatement* — Statement  pre- 
pared, settled,  authenticated  by  Judge,  and 
filed  in  due  time,  will  be  presumed  to  have 
been  used  on  hearing  of  motion  for  new 
trial,  and  hence  is  entitled  to  consideration 
without  further  Identification  or  proof  that 
it  was  used  on  motion  for  new  trial. — Wil- 
liams V.  Southern  Pac.  R.  Co.,  2  Cal.  Unrep. 
618,  9  Pac.  162,  164. 

25*  Bill  of  exeeptlona  —  Can  not  be 
amended  by  way  of  diminution  of  record* 
since  record  authenticated  by  trial  court 
can  not  be  changed  by  appellate  court.-^ 
Mendocino  County  v.  Peters,  2  Cal.  App.  24, 
82  Pac.  1122.  See  Bonds  v.  Hickman,  29 
Cal.  460,  466;  Boston  v.  Haynes,  81  Cal.  107; 
Satterlee  v.  Bliss,  36  Cal.  489,  621;  Boyd  v. 
Burrel,  60  Cal.  280,  284;  In  matter  of  Lamb, 
96  Cal.  897,  408,  29  Am.  St.  Rep.  121,  30  Pac. 
668. 

As  to  bill  of  exceptions  on  motion  for 
new  trial*  see,  ante,  S  669,  note  pars.  163- 
169. 

2d.  Same  — « Rcffvlarly  settled  and  tiled 
prior  to  tbe  bearing  of  the  motion,  it  is 
"used"  on  such  motion  so  as  to  allow  its 
"use"  upon  appeal. — Boin  v.  Spreckels  Su- 
gar Co.,  166  Cal.  612,  616,  102  Pac.   937. 

27.  Grounds  of  motion  for  nevr  trial-^ 
Failure  to  state  In  record  on  appeal. — Where 
the  record  on  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  contained 
merely  the  order  of  the  court  "wherein  It 
Is    stated    that    the    motion    was    presented 


upon  the  grounds  set  forth  in  the  notice  of 
intention  on  file,  but  this  notice  of  inten- 
tion is  not  made  a  part  of  the  record;  nor 
does  the  order  of  court  show  that  the  mo- 
tion was  presented  on  the  bill  of  excep- 
tions," and  **lt  is  nowhere  shown  in  the 
record  upon  what  grounds  that  motion  was 
made,"  the  evidence  can  not^  "be  reviewed 
to  determine  the  question  as  to  whether  or 
not  it  is  sufficient  to  sustain  the  Judgment," 
and  the  decision  in  Williams  v.  Hawley,  144 
Cal.  99,  77  Pac.  762,  was  held  in  point  to 
the  effect  that  in  a  case  where  the  record 
is  in  the  state  of  that  here  presented,  the 
order  on  motion  for  new  trial  can  not  be 
reviewed. — ^Morcom  v.  Baiersky,  16  Cal.  App. 
481,  117  Pac.  660. 


Same— Bdltorlal  notet  It  would  be 
difficult  to  find  a  case  less  in  point  than  th&t 
cited.  Without  pointing  out  the  distinguisli- 
ing  features  of  the  two  cases,  it  is  sufficient 
that  when  the  motion  is  made  on  a  bill  of 
exceptions  the  notice  need  not  state  th« 
grounds  (Hayne  on  New  Trial,  |  83).  It  is 
only  when  the  motion  is  made  on  the 
minutes  of  the  court  that  it  becomes  neces- 
sary to  have  the  notice  of  intention  set 
forth  the  grounds  upon  which  the  motion  is 
made  (Hayne  i  28).  Nor  is  the  notice  any 
part  of  the  record  on  appeal  (Hayne  S  14, 
Cases  and  References).  So  far  as  the  trial 
court  is  concerned,  the  notice  and  all  other 
records  are  before  him  (Hayne  S  162).  As 
to  the  presentation  of  the  bill  of  exceptions 
at  the  hearing,  there  being  no  other  way, 
the  errors  of  law  could  not  have  been  re- 
viewed otherwise.  Errors  of  law  can  be 
presented,  only  by  statement,  bill  of  ex- 
ceptions, or  minutes  of  court.— Code  Civ. 
Proc,     S  658. 

29.  Under  the  circumstances  it  is  difficult 
to  understand  why  it  should  not  be  pre- 
sumed that  the  trial  court  heard  and  con- 
sidered the  motion  on  the  grounds  stated, 
and  denied  the  same  because  they  were  in- 
sufficient. It  would  therefore  be  the  duty 
of  the  court.  If  there  were  a  conflict,  to 
sustain  the  decision  as  to  insufficiency  of 
the  evidence,  always  bearing  in  mind  that 
such  question  as  insufficiency  of  the  evi- 
dence to  sustain  the  Judgment  is  not  recogr- 
nlzed  as  ground  for  a  new  trial  in  any 
event,  or  as  ground  for  anything  else. 

30.  Jndgment-roll— Mnst  appear  In  and 
constitute  part  of  record  in  all  cases  on  ap- 
peal.— Thomas  v.  Anderson,  66  Cal.  43.  44. 

As  to  Drbat  conatltntea  Jadgrment-roli*  see 

post,  8  670,  and  note. 

SI.  Same— In  probate  proceedlnfca,  when- 
ever proceedings  are  so  akin  to  civil  action 
as  to  necessitate  papers  which  are  declared 
by  .section  670,  post,  to  constitute  Judg- 
ment-roll in  civil  action,  they  may  be  held 
to  constitute  Judgment-roll  referred  to  by 
this  section,  though  there  is  no  Judgment- 
roll,  strictly  speaking,  in  such  proccedingrs. 
— Estate  of  Ryer,  110  Cal.  656,  661,  42  Pac. 
1082. 
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•— MotloB  to  •trlk«  ovt  portion 
off  maawcr  not  embodied  in  any  statement  or 
bill  of  exceptions,  cannot  be  considered,  it 
not  constitutinsT  any  part  of  Judgrment-roll. 
— Stttton  v.  Stephan,.  101  Cal.  546,  647,  86 
106. 


SS.  SsaiO— Notice  of  aflldjiYlt  and  motion 
OM  irklcli  an  order  strllLinv  ont  demnrrer 
wao  nutde  can  not  be  considered,  in  absence 
of  bill  of  exceptions,  they  not  being:  part 
of  Juderment-roU. — Orangre  Growers'  Bank 
▼.  Duncan.  133  Cal.  264,  266,  66  Pac.  469. 
See  DImick  ▼.  Campbell.  31  Cal.  238,  240; 
Catunich  v.  Hayes,  62  Cal.  338. 


Innir     Tfirtlrrs    'vrhiek    are    not    em- 
in    otntenicnt   or   bill   of   exceptions 

can  not  be  considered,  as  they  are  no  part 
of  Judg-ment-roU. — Oirder  v.  Beswick,  69  Cal. 
112.   114.  10  Pac.  278. 

SSk  Motion  for  mew  trial— Made  on  af- 
fldn^Hn,* — Where  a  motion  for  a  new  trial 
is  made  on  the  grround  of  newly  discovered 
evidence,  the  affidavits  used  on  the  hearlnffi 
with  a  copy  of  the  order  made  shall  con- 
stitate  the  record  on  appeal  therefrom. — 
Schroeder  T.  liauzy,  16  Cal.  App.  461,  118 
Pac.   469. 

ML  8nnic>— Made  on  mlnntea  of  fwnrt^— <« 
Where  a  notice  of  Intention  to  move  for  a 
new  triai  is  not  filed  in  time,  and  the  mo- 
tion Is  made  on  the  minutes  of  the  court 
and  denied,  a  statement  of  the  case  at- 
tempted to  be  prepared  under  former  sec- 
tion can  not  be  used  on  an  appeal  taken 
from  the  Judgment. — ^Neale  v.  Morrow,  174 
CaL    49,    161   Pac.  1166. 

ST.  Same  —  Sante  —  FreTlonsly  prepared 
aiatenicntrf — Where  the  notice  stated  that 
the  motion  would  be  made  on  a  statement 
and  on  the  minutes,  as  well  as  on  the  ether 
papers  provided,  and  an  attempt  is  made  to 
prepare  a  statement  in  advance,  the  motion 
fl&ay  nevertheless  be  regarded  as  made  on 
the  minutes,  and  the  bill  of  exceptions 
treated  as  a  subsequently  prepared  state- 
ment as  herein  described. — Estudillo  ▼. 
Security  Loan  etc.  Co.,  168  Cal.  71,  109  Pac. 
884. 

tfL  Nevr  trial  order. — Order  must  be  re- 
viewed on  the  same  record  upon  which  the 
motion  was  heard  and  determined  and  the 
order  made. — ^Merced  Bank  v.  Price,  162  Cal. 
699.    93   Pac   866. 

j»,  Ssunc— Appeal  from. — ^Where,  in  an 
action  to  foreclose  a  mortgrasre,  the  state- 
ment on  motion  for  new  trial  does  not  em- 
body the  note  and  mortsa§re  sued  on.  It 
can  not  be  determined  on  appeal  whether 
there  was  a  variance  therein,  as  claimed.-^ 
West  ▼.  Mears,  17  Cal.  App.  719,  121  Pac. 
796. 

4g^  S«ai«— Same-— Order  srantinir  motion 
f^f  Bcvr  trIaJ. — Where  the  bill  of  exceptions 
shows  the  notice  of  intention  and  the 
KTounda  of  tbe  motion,  that  the  motion  came 
on  for  hearlnar*  both  counsel  being:  present 
was  submitted,  and  the  motion  granted,  and 
a  new  trial  ordered,  the  record  on  appeal  is 


sufficiently  complete  to  authorize  a  review 
without  considering  the  motion  entered 
nunc  pro  tunc  by  the  trial  court  pending: 
appeal. — Hovey  v.  Thorp,  17  Cal.  App.  678, 
121  Pac.  803. 

41.  Same— Same-^Speeiflentlons  allowing 
sronnda-^Tlie  notice  of  Intention  is  not  re- 
quired to  be  incorporated  in  the  statement 
or  bill  of  exceptions,  but  it  must  appear 
from  the  record  that  the  grounds  presented 
for  appellate  review  were  duly  presented 
on  the  motion  by  the  notice  of  intention. — 
Great  Western  Gold  Co.  v.  Chambers,  163 
Cal.  310,  96  Pac.  161. 

42m     Same-— Newly    discovered    evidence. — 

Where  the  record  on  appeal  contains  none 
of  the  newly  discovered  evidence  the  con- 
tention that  the  court  erred  in  denying:  the 
motion  on  the  g:round  of  newly  discovered 
evidence  can  not  be  considered. — West  v. 
Mears,   17   Cal.   App.   720,   121   Pac.   700. 

As  to  newly  discovered  evidence,  and  the 
record  on  appeal,  see,  ante,  S  667,  note 
Part   V. 

4S.  Notice  of  Intention— Not  part  of  ree- 
ord  on  appeal. — ^Notice  of  intention  to  move 
for  new  trial  is  no  part  of  record  on  appeal. 
— Domingn^ez  v.  Mascotti.  74  Cal.  269,  270,  16 
Pac.  773;  Pico  v.  Cohn,  78  Cal.  384,  20  Pac. 
706;  Richardson  v.  Eureka,  92  Cal.  64,  28 
Pac.  102;  Reclamation  Dlst.  v.  Thisby.  131 
Cal.  672,  674,  63  Pac.  918;  Williams  v.  Haw- 
ley,  144  Cal.  97,  100,  77  Pac.  762;  Power  v. 
Fairbanks,  146  Cal.  611,  80  Pac.  1075,  1076; 
Roberts  v.  Hall,  147  Cal.  484,  82  Pac.  66; 
Mendocino  County  v.  Peters,  2  CaL  App.  24, 
82  Pac.  1122. 

As  to  notice  of  Intention  senernlly,  see, 
ante,    S  669,    note    pars.    163-169. 

44.  Notice  of  intention  to  move  for  new 
trial,  which  is  not  embodied  in  statement 
or  bill  of  exceptions,  and  is  not  certified  In 
any  way,  forms  no  part  of  record,  and  can 
not  be  recoe:nized. — Leonard  v.  Shaw,  114 
Cal.  69,  71,  46  Pac.  1012;  Williams  v  .  Haw. 
ley,  144  Cal.  97,  99,  77  Pac.  762;  Skinner  v. 
Horn,  146  Cal.  62.  63,  79  Pac.  697.  See  Hook 
V.  Hall.  68  Cal.  22,  28.  8  Pac.  696;  Glrdner  v. 
Beswick,  69  Cal,  112,  10  Pac.  278;  Domlngruez 
V.  Mascotti,  74  Cal.  269,  270,  16  Pac.  773. 

46.  Where  notice  of  intention  to  move 
for  new  trial  was  inserted  in  record  after 
statement,  but  was  not  incorporated  in 
statement,  its  insertion  was  improper,  and 
it  forma  no  part  of  record. — Nye  v.  Marys - 
ville  &  Y.  C.  St.  R.  Co.,  97  Cal.  461,  462,  32 
Pac.    630. 

46.  It  need  not  be  incorporated  in  state- 
ment or  bill  of  exceptions  therefor. — Pico  v. 
Cohn.  78  Cal.  384,  20  Pac.  706;  Southern  Pac. 
R.  Co.  V.  Superior  Court,  106  Cal.  84,  86,  33 
Pac.  627;  Reclamation  Dlst.  v.  Thisby,  131 
Cal.    672,   574,    63    Pac.   918. 

47.  Unless  opposite  party  Insists  that  it 
is  insuflicient. — Southern  Pac.  R.  Co.,  v. 
Superior  Court,  106  Cal.  84,  86,  38  Pac.  627. 

48.  Where  notice  of  intention  to  move  for 
new  trial  is  not  authenticated  In  any  man- 
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ner,  and  motion  is  based  on  minutes  of 
court,  record  and  evidence  without  any 
statement  or  specifications  of  error  In  min- 
utes can  i>ot  be  considered  on  appeal;  they 
must  be  embodied  in  statement. — Sprigrs  y. 
Barber.  122  Cal.  673.  676,  677,  66  Pac.  419. 

49.  Notice  of  Intention  Is  not  a  part  bt 
record  on  appeal,  and  can  not  be  considered 
for  any  purpose,  when  printed  in  the  tran- 
script, unless  incorporated  in  a  statement  or 
bill  of  exceptions. — Carver  v.  San  Joaquin 
etc.  Co.,  16  Cal.  App.  765,  118  Pac.  92. 

OOi  Prcsninpt1«n  firom  failure  to  otate 
sronads  ariraed. — Ordinarily  it  would  be 
presumed  that  the  grrounds  mentioned  in  the 
minute  order  were  all  argrued;  but  where 
a  statement  on  appeal,  settled  two  years 
after  the  motion  was  denied,  contains  a 
statement  referringr  to  the  evidence  on  one 
point  only,  the  doubt  will  be  resolved  in 
appellant's  favor,  and  In  the  absence  of  an 
objection  on  the  part  of  the  respondent, 
that  will  be  regarded  as  the  only  point 
argrued,  notwithstanding:  the  fact  that  the 
notice  of  Intention  (the  motion  belngr  made 
on  the  minutes)  contained  voluminous  speci- 
fications coveringr  the  grrounds  of  the  mo- 
tion.— Forsyth  ▼.  Butler,  162  Cal.  406,  9S 
Pac.    90. 

61.  Re€*ord  oa  appeal. — Where  record  on 
appeal  from  an  order  refusing:  new  trial 
contains  Judgrment-roll,  bill  of  exceptions 
used  at  hearing:,  and  copy  of  order  refus- 
ing new  trial,  it  is  sufficient. — Mendocino 
County  v.  Peters,  2  Cal.  App.  24,  82  Pac. 
1122. 

62.  When  appeal  is  taken  from  an  order 
granting:  or  refusing  new  trial  on  minutes 
of  court,  statement  prepared  subsequently 
to  such  rule,  with  Judgment-roll,  and  copy 
of  order,  constitute  papers  on  which  same 
are  to  be  heard.  Transcripts  of  these  papers 
are  only  furnished  to  appellate  court  in 
cases  of  appeal  from  such  orders. — Emeric 
V.  Alvarado,  64  Oal.  629,  694,  2  Pac.  418. 

83.  Scope  of  Inquiry  on  appeal— From 
order  denying  new  trial  is  limited  to  order 
appealed  from,  and  Judgment-roll,  and  af- 
fidavit, or  bill  of  exceptions,  or  statement 
used  on  hearing. — Emeric  v.  Alvarado,  64 
Cal.  629,  694,  2  Pac.  418. 

As  to  Matters  Inquired  Into  on  appeal 
from  order  grantlni:  or  refuolns  new  trinit 
see.  ante,  I  669,  note  Part  IV. 

64.  On  appeal  from  order  denying  or 
granting  new  trial,  court  will  look  to  state- 
ment, or  bill  of  exceptions,  and  specifica- 
tions in  which  decision  of  court  below  is 
not  sustained  by  evidence,  and  specifications 
of  errors  of  law.  in  reviewing  case,  and  to 
these  alone.  Where  question  is  presented 
by  such  specifications,  and  is  properly  saved 
In  statement  or  bill  of  exceptions,  it  will  be 
presumed  that  questions  were  properly 
presented  to  court  below,  and  passed  upon 
in  its  ruling  on  motion  for  new  trial. — Pico 
V.  Cohn.  78  Cal.  384,  886,  20  Pac.  706;  Rich- 
ardson  V.   Eureka,   92   Cal.   64.   28   Pac.    102. 
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66.  Order  denying  motion  for  nonsuit  and 
findings  as  not  being  supported  by  evidence, 
and  alleged  errors  at  law  occurring  at  trial 
can  only  be  reviewed  on  properly  authen- 
ticated statement  or  bill  of  exceptions.— 
Wheeler  v.  Karnes,  126  CaL  61,  62,  67  Pao. 
898. 

66.  Where  notice  of  intention  to  move 
for  new  trial  stated  that  motion  would  bo 
made  on  bill  of  exceptions,  but  none  was 
presented  to  trial  court,  or  to  court  on 
appeal,  neither  court  can  review  the  case 
as  to  alleged  errors  of  law,  or  as  to  whether 
verdict  was  Justified  by  evidence. — Perelra 
V.  City  Sav.  Bank,  128  Cal.  46,  47,  60  Pac. 
624.  See  Larkin  v.  Larkin,  76  Cal.  823.  18 
Pac.   396. 

67.  Where  motion  for  new  trial  is  sub- 
mitted on  minutes  of  court,  no  matters 
other  than  those  appearing  on  Judgment- 
roll,  bill  of  exceptions,  or  statement  of 
case,  subsequently  prepared,  can  be  brought 
to  court  on  appeal. — Buckley  v.  AUhorf,  86 
Cal.   643.   646.   26   Pac.   134. 

Ao  to  niattcn  eonaldcred  on  4pp«al  tro^ 
order  on  motion  for  new  trial,  see,  ante. 
§  666,  and  note. 

As  to  neeeoslty  of  czccptlono  for  reirfcw 
on  appeal,  see,  ante,   S  646,  and  note. 

58.  Same— Court  will  not  bo  limited  t« 
the  ffronnd  stated  In  opinion  as  ground  on 
which  order  granting  new  trial  was  based. 
— ^Thomas  v.  California  Const.  Co.,  148  Cal. 
86,  82  Pac  867;  Weisser  v.  Southern  Pac. 
Co.,  148  Cal.  426,  88  Pac.  439;  Houghton  v. 
Market  St.  R.  Co.,  1  Cal.  App.  676.  82  Pac. 
972;  Martin  v.  Markarian  A  Co.,  1  Cal.  App. 
687,   82   Pac.   1072. 

59.  Except  as  to  sufficiency  of  evidence, 
where  it  is  conflicting. — Thomas  v.  Califor- 
nia Const.  Co.,  148  Cal.  36,  82  Pac.  367. 

60.  Where  motion  for  new  trial  is  made 
on  several  grounds,  and  record  does  not  dis- 
close for  which  one  it  was  granted,  order 
will  not  be  reversed  if  it  could  have  been 
granted  on  any  oiub  of  grounds  assigned. — 
Tibbetts  Bros.  v.  Bower.  121  CaL  7,  8,  53 
Pac.   869. 

61.  Limitation  of  ground  on  which  an 
order  granting  new  trial  was  made,  to  in- 
sufficiency of  notice  of  mechanics'  lien,  pre- 
cludes defendant  from  contending  that 
order  may  have  been  granted  on  ground 
that  evidence  was  Insufllcient  to  support 
findings.— McOinty  v.  Morgan,  122  Cal.  103. 
106,    64    Pac.    392. 

62.  On  appeal  from  order  granting  mo- 
tion for  new  trial  on  ground  of  misconduct 
of  Juror,  which  order  stated  that  all  other 
grounds  of  motion  had  been  examined  and 
found  insufllcient,  sufficiency  of  evidence 
will  not  be  considered. — Siemsen  v.  Oakland 
S.  Ia  &  H.  E.  R.,  134  Cal.  494,  498.  66  Pac. 
672.  See  Kauffman  v.  Maler,  94  Cal.  269 
18  L.  R.  A.  124,  29  Pac  481. 

Same^Matters    eonsidered     by    trial 

•a  motion,  only  can  be  considered  on 

appeal  from  order  granting  motion  for  new 
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trial. — ^Manteller   t.   Lteavltt,    130    Cal.    149,       taken  to  this  order. — Bell  v.  Southern  Pac. 


ISl.  €t   Pac.  384. 

<4.  In  determlnlngr  question  as  to  In- 
suflioiency  of  evidence  on  appeal  from  mo- 
tion for  new  trial,  based  on  minutes,  court 
is  confined  to  particulars  specified  in  state- 
ment, which  are  presumably  particulars 
presented  to,  and  argued  before  trial  court, 
on  hearlDflT  of  motion. — Roberts  v.  Hall, 
147  CaL    434,   82   Pac.   66. 


properly  gruntlwkm  new 
frtel  •■  msy  of  vroanda  anlffiied  will  not 
be  disturbed. — ^Mock  y.  Los  Angreles  T.  Co., 
139  Cat.  616,  617.  73  Pac  455;  Swett  v.  Gray, 
141  CaL  63»  69,  74  Pac.  439;  Baldwin  y.  Napa 
A  S.  W.  Co.,  1  CaL  App.  215,  81  Pac.  1037. 

6iL     Same— ReaJioBs    arlvei^    by    eonrt    for 

Its  action  on  motion  for  new  trial  are  im- 
material, since  decisions  may  have  been 
bad  for  reasons  griven,  and  yet  correct  for 
other  reaaona. — ^Power  v.  Fairbanks,  146 
Cal.  611.  80  Pac.  1075,  1076.  See  Skinner  v. 
Horn,  144  CaL  278,  77  Pac.  904. 

As  to  optetoB  by  court  bclovr  as  part  of 
record  on  appeal,  see  note  16  L.     R.  A.  798. 

67.  Saaic>— liriiere  ao  bill  of  ezceptloaa 
•r  statenieat  Is  brought  up  with  Judgrment, 
appeal  must  be  determined  by  what  is  dis- 
closed by  Judgrment-roU  alone,  that  is. 
pleadlngrs  and  Judgrment. — Johnston  v.  Calla- 
han. 146  CaL  212,  213,  79  Pac.  870. 

63.  Wbere  party  agrgrrleved  desires  to 
rely  on  InauflAciency  of  evidence  or  errors 
not  appearfngr  on  Jodgrment-roU,  he  must 
cither  aecnre  bill  of  exceptions  under  sec- 
tion 649  or  section  660  ante,  or  take  proper 
steps  to  complete  motion  for  new  trial 
aoder  section  659  ante. — Jue  Pook  Sam  ▼. 
Lord,  63  CaL  159,  162,  23  Pac.   225. 

69.  Wbere  appeal  Is  taken  from  Judgrment 
OB  Judgrment-roll,  without  any  bill  of  excep- 
tions, apiiellant  necessarily  admitted  that  no 
errors  were  committed  In  admission  or  re- 
jection of  evidence. — ^Mock  v.  City  of  Santa 
Rosa,  128  CaL  330,  340,  68  Pac.  826.  See 
Poledori  T.  Newmark,  116  Cal.  375,  377,  48 
Pac  26. 

ft.  gaaie  Saaae— Allowaace  of  eoata  be- 
fog within  descretion  of  trial  court  in 
equity,  sach  descretion  cannot  be  reviewed 
without  statement  or  bill  of  exceptions. — 
Faulkner  ▼.  Hendy,  103  CaL  15,  26,  36  Pac. 
162L 

71.  Question  of  costs  cannot  be  consid- 
ered on  appeal  where  there  is  no  bill  of 
exceptions  showing:  any  rulingr  on  such 
qaestion. — People  v.  County  of  Marin,  103 
Cal.  223,  233,  37  Pac.  203,  26  L.  R.  A.  659. 

7S.  Saaae  Saate— *Appeal  from  order  re- 
tmUwtg  to  settle  bill  of  cxccptloas,  if  such 
order  is  appealable,  must  be  disregarded  in 
absence  of  bill  of  exceptions. — Williamson 
V.  Joyce.  137  CaL   151.  152.  69  Pac.   980. 

«-  Saaic  *•  Brror  In  allowinir 
iplatat  to  be  filed  can  not  be  con- 
»id(*red  where  there  is  no  bill  of  exceptions 
in  record  savins  and  presenting  exception?* 


R.  Co.,  144  CaL  560,  562,  77  Pac.  1124. 

74.  Sanie<— Sanie<— Krror  la  denying 
tloa  for  aew  trial  without  hearing  or  con- 
sidering grounds  presented  and  urged  in 
support  thereof  should  be  presented  by 
exceptions  taken  to  act  of  court,  and  facts 
embodied  and  settled  in  bill  of  exceptions. 
— Williams  v.  Harter,  121  CaL  47,  52,  53  Pac. 
405. 

7CK.  Same— -Same-— Krror  la  making  see- 
oad  order  for  Jadgraient  without  setting 
aside  or  modifying  first  can  not  be  consid- 
ered on  appeal  from  Judgment  on  Judg- 
ment-roll alone,  but  should  be  presented 
on  bill  of  exceptions. — Rooney  v.  Gray 
Brothers,  145  Cal.  753,  758.  79  Pac.  523.  See 
Paige  V.  Roeding,  96  CaL  388,  391,  31  .Pac. 
264;  Von  Schmidt  v.  Von  Schmidt,  104  CaL 
547,  550,   38  Pac.  361. 

76.  Same — Same — Brror  la  rejecting  bal- 
lots for  reason  that  same  were  not  marked 
as  required  by  law,  cannot  be  considered 
on  appeal  from  election  contest,  unless  such 
ballots  are  properly  authenticated  and  re- 
ferred to  in  bill  of  exceptions  and  accom- 
pany record,  or  copy  by  photograph  or  other 
process  by  which  fac  simile  can  be  pro- 
duced is  in  bill  of  exceptions. — Lay  v.  Par- 
sons, 104  CaL  661,  663.  38  Pac.   447. 

77.  Same— Same— Brrora  of  la^r  com- 
mitted at  trial  will  not  be  considered  in 
absence  of  bill  of  exceptions. — Pereira  v. 
City  Sav.  Bank.  128  CaL  45,  47,  60  Pac. 
524;  Williams  v.  Savings  &  L.  Soc,  133  CaL 
360,  361,  65  Pac.  822.  See  Thompson  v.  Pat- 
terson, 54  CaL  542,  546. 

78.  Same— Same— Fallore  to  find  on  Is- 
sue is  not  ground  for  reversing  Judgment 
otherwise  correct,  unless  it  appears  by 
statement  or  bill  of  exceptions  that  evidence 
was  given  on  such  issue. — Kaiser  v.  Dalto, 
140  CaL  167.  170,  73  Pac.  828.  See  Himmel- 
man  v.  Henry,  84  CaL  104,  23  Pac.  1098. 

78.  Same— Same— Findings  of  faet  must 
be  takea  as  absolutely  true  where  there  is 
no  bill  of  exceptions  showing  evidence,  and 
it  will  be  presumed  that  evidence  necessary 
to  sustain  findings  was  presented  to  court 
below. — ^Mock  v.  City  of  Santa  Rosa,  126 
Cal.  330,  340,  58  Pac.  826;  Williams  v.  Sav- 
ings &  L.  Soc,  133  CaL  360,  361.  65  Pac.  822; 
Alexander  v.  Welcker.  141  CaL  302,  303,  74 
Pac.  845;  Estate  of  Brown,  143  CaL  450,  454, 
77  Pac.  160;  Castagnetto  v.  Coppertown  M. 
&  S.  Co.,  146  Cal.  329,  331,  80  Pac.  74;  Ma- 
honey  V.  American  Land  and  Water  Co., 
2  Cal.  App.  185,  83  Pac.  267. 

80.  Findings  of  fact,  so  far  as  they  are 
self-consistent,  must  be  accepted  as  true  on 
appeal  where  there  is  no  bill  of  exceptions 
or  statement  of  evidence. — Estate  of  Smith. 
4  CaL  Unrep.   919,   38   Pac.   950. 

81.  Same  —  Same  —  Further    Instructions 

given  by  court  to  Jury,  if  erroneous,  con- 
stituted 6rror  at  law  occurring  at  trial,  and 
should  have  been  excepted  to  and  embodied 
In  bill  of  exceptions  under  section  650  ante, 
'^nd  can  not  be  set  up  In  aflldavit  to  be  used 
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on  motion  for  new  trial  and  then  embodied 
in  bill  of  exceptions  on  ruling:  of  such  mo* 
tlon. — Southern  Pac.  R.  Co.  ▼.  Superior 
Court,  106  Cal.  84,  86,  88  Pac.  627. 

82.  Same— •Smaie— Order  aiMtalBlBflr  mo- 
tion to  set  aside  Jadsmeat  was  not  consid- 
ered where  there  was  no  bill  of  exceptions, 
for  whether  party  accepted  decision  of  court 
in  person  at  time  decision  was  made  or  is 
deemed  In  law  to  have  excepted,  he  must 
in  statutory  or  reasonable  time  after  his 
exception  avail  himself  of  rlerht  to  reduce 
same  to  writing  and  take  steps  required 
by  law  to  have  bill  of  exceptions  settled 
and  sigrned  by  Judgre. — Nash  v.  Harris,  57 
Cal.  242,  248. 

8S.  Saaie— Same— IVant  of  notice  of  In- 
tention to  move  for  ne^r  trial  must  be  af- 
firmatively shown  by  appellant,  and  must 
be  included  in  statement  or  prqper  bill  of 
exceptions. — ^Kahn  v.  Wilson,  120  Cal.  648, 
644,  53  Pac  24. 

84.  Statement  on  appeal— Antbentlcatlon, 
— Statement  in  transcript  purportlnsr  to 
give  motion  for  new  trial  on  grounds 
stated  in  notice,  which  was  authenticated 
only  by  clerk's  certificate,  can  not  be  con- 
sidered on  appeal — it  constituting  no  part 
of  record. — Sprigg  v.  Barber,  122  Cal.  578, 
576,  54  Pac.  899,  66  Pac.  419.  See  Kent  v. 
Williams,  146  Cal.  8,  11,  79  Pac.  627,  581. 

As  to  statement  generally,  see,  ante,  9  669, 
note  Part  III. 

An  to  who  sliall  settle  statement  made 
after  denial  of  motion  for  new  trial,  based 
on  mlnotes  of  court,  see,  ante,  8  653  and 
note. 

85.  Same-— Matters  to  be  Included. — Con- 
strued not  to  require  statement  on  appeal 
to  show  that  notice  of  motion  for  new  trial 
which  was  made  on  minutes  of  court  was 
duly  given,  or  If  given  as  to  its  contents, 
presumption  being  that  notice  was  duly 
given  and  that  specifications  contained  in 
statement  conformed  to  those  In  notice,  and 
this  rule  applies  equally  whether  order  ap- 
pealed from  was  on  statement  of  case  or  on 
minutes  of  court. — Schneider  v.  Market  St. 
R.  Co.,  184  Cal.  482,  484,  66  Pac.  734. 

86.  Requirement  that  statement  shall 
contain  only  grounds  argued  before  court 
for  new  trial,  refers  to  specifications  of 
grounds  mentioned  in  subdivision  4  of  sec- 
tion 659,  ante,  or  such  of  them  as  are  in 
fact  argued,  and  when  specifications  are 
set  out  in  statement,  it  will  be  presumed, 
without  formal  statement  to  that  effect, 
that  they  were  contained  in  notice  and  were 
in  fact  argued. — Schneider  v.  Market  St. 
R.  Co.,  134  Cal.  482,  484.  66  Pac.  734. 

87.  Same — Necessity  for. — Order  granting 
motion  for  new  trial,  made  in  minutes  of 
court,  can  not  be  considered  on  appeal, 
where  no  statement  was  subsequently  pre- 
pared.— Oakland  G.  L.  Co.  v.  Dameron,  67 
Cal.  292,  293. 

88.  Where  no  statement  upon  motion  for 
new   trial   was  prepared   afier   dismissal   of 


motion,  court  will  not  consider  such  ques- 
tion on  appeal. — Davis  v.  Hurgren,  125  CaL 
48.  50,  57  Pac.  684. 


Same  Samo— W^hero  no  errors  and 
partlcnlnrs  were  spcdfled  In  notice  of  In- 
tention to  move  for  new  trial  on  minutes  of 
court,  no  subsequent  statement  of  case  was 
required  or  authorised. — Buckley  v.  Al- 
thorf,  86  Cal.  648,  646,  26  Pac.  184. 

90.  Where  notice  of  motion  for  new  trial 
states  that  It  is  to  be  made  on  minutes  of 
court,  but  contains  no  specification  of  In- 
sufnciency  of  evidence,  motion  must  be 
denied,  and  hence  contestant  in  will  case  is 
not  required  to  insert  any  evidence  in  bill 
of  exceptions  settled  after  order  granting 
motion. — Estate  of  CahiU,  74  Cal.  62,  69,  16 
Pac.  864. 

91.  Same— Right  to«— Where  motion  for 
new  trial  is  based  on  minutes  of  court,  and 
moving  party  relies  on  recollection  of  Judge 
as  to  evidence  and  proceeding,  he  can  there- 
after secure  statement  of  case,  including 
evidence  material  to  motion,  for  purpose  of 
appeal  from  order  made  on  motion,  and 
mandamus  will  lie  to  compel  settlement  of 
such  statemenL — Malcolmson  v.  Harris,  90 
Cal.  262,  264.  27  Pac.  206. 

92.  Same  —  Specifications  of  errors  nnd 
objections  in  statement  to  be  made  after 
hearing  on  motion  for  new  trial,  is  not  ob- 
viated by  fact  that  notice  is  required  to 
state  particular  errors  and  objections  re- 
lied on. — ^Leonard  v.  Shaw,  114  Cal.  69,  71,  45 
Pac.  1012. 

98.  Where  statement  made  after  motion 
for  new  trial  had  been  decided  contained  no 
copy  of  notice  of  motion  for  new  trial,  or 
its  specifications,  and  no  copy  of  motion 
itself,  and  no  specification  of  errors  in  any 
form,  it  is  insufnclent,  and  order  denying 
motion  will  not  be  reviewed  on  appeal. — 
Sprigg  V.  Barber,  122  CaL  578,  674,  54  Pac. 
899.  66  Pac.  419.  See  Kent  v.  Williams.  146 
Cal.  3,  11,  79  Pac.  627,  631. 

04.  Same— Snflicicncy  ofd — ^Where  docu- 
ment, purporting  to  be  statement  made  sub- 
sequently to  motion  for  new  trial,  though 
signed  by  attorneys  and  filed  by  clerk,  does 
not  appear  to  have  been  settled  or  authen- 
ticated by  Judge,  and  does  not  contain  any 
specifications  of  error,  or  purport  to  show 
what  grounds  were  argued  before  court  on 
motion  for  new  trial,  order  denying  ne'w 
trial  Is  not  subject  to  review. — Kent  v.  Wil- 
liams. 146  Cal.  3,  11,  79  Pac.  627,  531. 

96.  Better  practice,  in  stating  specifica- 
tions of  errors  and  objections  in  statement 
to  be  made  after  hearing  of  motion  for  new- 
trial,  is  to  make  formal  statement  of  causes 
relied  on  and  argued  at  hearing,  and  not 
merely  to  insert  copy  of  notice  of  motion 
containing  such  statement,  as  It  is  only 
formal  objection  stated  in  notice  and  argued 
at  heariUK  of  motion  that  is  entitled  to  be 
included  In  statement. — Leonard  v.  Shaw, 
114  Cal.  69,  71,  45  Pac.  1012. 
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le  .•  Time  for  •ervlB^.  —  Where 
statement  in  case  made  subsequent  to  order 
dentins  motion  for  new  trial  was  not 
served  until  after  expiration  of  last  ex- 
tension of  time,  there  was  no  statement 
which  court  could  be  called  upon  to  settle, 
or  which  could  be  used  on  appeal. — Buckley 
▼.  Althorf.  86  Cal.  643,  646,  25  Pac.  134. 

•T.     Saiac — Saiae— Serrlce     of     aotlee     of 
lIb^  order  denylaff  ne^r  trial  Is  not  aee- 

%  and  hence  time  in  which  to  prepare 
statement  on  case  beerins  to  run  from  mak- 


ing of  order. — Vinson   v.  Los  Angeles   Pac. 
R.  Co.,  147  Cal.  479,  82  Pac.  5?. 

98.  Unavtlienticated  papers  In  transcript 
in  which  there  is  no  bill  of  exceptions  con- 
stitute no  part  of  record  which  can  be  con- 
sidered on  appeal. — Nash  v.  Harris,  57  Cal. 
242,  244. 

As  to  aathentieatloa  of  aflldavlts  on  ap- 
peal* see  pars.  4-19,  this  note. 

As  to  aotbenticatlon  of  papers  and  or- 
ders on  appeal,  see  pars.  22-24.  this  note. 


§662.    VACATION  OF  JUDGMENT.     [Repealed.] 

History:  Enactment  approved  March  24,  1874,  Code  Amdts.  1873-4, 
p.  319;  repeal  approved  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  202. 
In  effect  August  8,  1915. 


VACATION  OP  JUDGMENT— BBPEALED 

SECTION. 

1.  Editorial  note — ^Repeal  of  section,  as  to 

effect  of. 

2.  Action  of  unlawful  detainer^ 

3,4.  Construction  of  section  —  As  limiting 
power  of  court — To  grant  new  trial 
of  its  own  motion. 

5.  Findings  directly  contrary  to  verdict — 

Has  effect  to  vacate  and  set  aside 
verdict. 

6.  IMvolous  appeaL 

7.  Instructions  disregarded — Must  be  as 

to  some  matter,  etc. 

8,9.  Motion  by  counsel — Made  without  no- 
tice. 

10.  Order  of  court's  own  motion  vacating 

verdict — Equivalent  of  order  grant- 
ing new  trial. 

11.  Plain  disregard  of  evidence — Must  be 

made  to  appear  in  order. 

12.  Beeital  in  order  granting  new  trial — 

That  the  same  was  panted  by  the 
court  of  its  own  motion. 

13.  Time  for  order. 

14.  Two  sets  of  circumstances  under  which 

court,  of  its  own  motion,  may  vacate. 

15, 16.  Verdict  not  supported  by  evidence — 
And  contrary  to  instructions. 

17.  Same — Influence  of  passion  or  preju- 
dice. 

1.  E«lt«rtal  note— Repeal  of  •cctlon  sim- 
plr  leaves  the  power  of  the  court  to  vacate 
a  Judgment  under  the  following  two  sec- 
tiona  and  the  power  conferred  by  section 
471.  ante,  nnder  which  latter  section  numer- 
ous decisions  are  collected  in  the  annota- 
tion. F*or  reasons  assigrned  in  annotation 
to  preceding  section,  the  decisions  made 
under  the  former  section  662  are  retained 
in   this  place. 

2.  Aeiftva  of  «alawfvl  detainer  where  un- 
contradicted evidence  showed  that  ten 
months'  rent  was  due  and  unpaid,  the  court 
is  Justified  In,  on  its  own  motion,  setting: 
aiKtde  a  verdict  for  the  defendant. — Occiden- 


tal Real  Estate  Co.  v.  Gantner,  7  Cal.  App. 
727.    730,    96   Pac.   1042. 

S.  CoBstructiOB  of  section— As  limiting 
power  of  eoart-— To  grmmt  new  trial  of  Its 
own  motion  to  cases  where  there  has  been, 
first,  plain  disregard  by  Jury  as  to  evidence 
to  satisfy  court  that  verdict  was  rendered 
under  disapprehension,  or  under  influence 
of  passion  and  prejudice,  or,  second,  that 
there  has  been  such  plain  disregrard  of  in- 
structions as  to  satisfy  court  that  verdict 
was  so  rendered. — Townley  v.  Adams,  118 
Cal.    382,    388,    50    Pac.    660. 

4.  With  section  667,  ante,  limits  power 
of  court  in  granting:  new  trial. — Townley  v. 
Adams,   118  Cal.   382,   883,   60   Pac.   660. 

5.  Fladlnars  directly  contrary  to  Terdlct 
—Has  effect  to  vacate  and  set  aside  verdict, 

and  it  is  immaterial  whether  action  was 
had  by  reason  of  defects  and  irregularities 
in  verdict,  or  whether  evidence  was  such  as 
to  indicate  that  it  was  rendered  througrh 
passion  or  prejudice,  and  hence  new  trial 
should  have  been  ordered. — Montgromery  v. 
Sayre,   91   Cal.   206,   212,   27   Pac.   648. 

6L  Frlvolons  appeal. — In  view  of  provi- 
sions of  this  section,  appeal  taken  on 
grround  that  trial  courts  have  no  authority 
to  set  aside  verdict  on  ground  of  prejudice 
of  Jury,  is  frivolous,  and  will  be  affirmed 
with  damagres  as  part  of  costs. — Foote  v. 
Hayes,  4  Cal.  Unrep.  976,  39  Pac.  601. 

7.  Instructions  disregarded- Must  be  as 
to  some  matter,  or  of  such  nature,  that  Jury 
grrossly  disobeyed  Judgre.  and  where  It  is 
not  pointed  out  that  any  positive  instruc- 
tion was  disregrarded,  new  trial  is  not 
authorized  under  this  section. — Townley  v. 
Adams,  118  Cal.  382,  60  Pac.  660;  Mizener 
V.  Bradbury,  128  Cal.  840,  344,  60  Pac.  928; 
Eades  v.  Trowbridgre,  143  Cal.  26,  28,  76  Pac. 
714. 


8.     Motion  by  counsel— Made  wltbont 

tice  to  vacate  and  set  aside  verdict  and 
grrant  new  trial  on  ground  that  there  has 
been  such  plain  disregard  of  evidence  in 
case  as  to  satisfy  court  that  verdict  was 
rendered  under  influence  of  passion  and 
prejudice,  and  on  further  grround  that  there 
had  been  such  plain  disregard  by  Jury  of 
Instructions,   as   to   satisfy   court   that   ver- 
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diet  was  rendered  under  misapprehension 
of  such  instructions,  construed  to  be  merely 
calling:  attention  of  court  to  right  of  court 
to  order  new  trial  on  Its  own  motion,  and 
hence  order  denylngr  such  motion  was  not 
res  Judicata  as  to  another  motion  for  new 
trial  on  srrounds  authorized  by  section  657, 
ante. — Angrlo-Nevada  Assur.  Corp.  v.  Ross, 
123  Cal.  620,  621,  66  Pac  S86. 

9.  Where  it  appears  on  bill  of  exceptions 
that  order  settlnsr  aside  verdict  was  not 
made  at  time  of  rendition  of  verdict,  nor 
was  it  made  on  court's  own  motion,  but 
on  formal  written  application,  and  opinion 
of  court  shows  errounds  on  which  it  acted, 
verdict  was  not  set  aside  under  this  section 
on  grounds  that  Jury  acted  under  misappre- 
hension of  instruction  or  under  influence  of 
passion  or  prejudice. — Estate  of  Cahill,  74 
Cal.    62,    69,    16    Pac.    864. 

lOu  Order  of  fwnrt'a  owa  motion  vacatlnir 
verdict— Equivalent  of  order  smntlnff  ne^r 
trial,  and  being  in  legal  discretion  of  court 
will  not  be  Interfered  with  on  appeal  un- 
less circumstances  of  case  and  principles 
of  law  applicable  to  them  show  that  there 
has  been  an  abuse  of  discretion. — Hynes  v. 
Nelson,    6    Cal.    Unrep.    746,    2    Pac.    86. 

11.  Plain  dlare^ard  of  evidence— Must  be 
made  to  appear  In  order  to  Justify  court 
setting  aside  verdict  of  its  own  motion, 
and  this  does  not  mean  that  court  thinks 
verdict  not  correct  conclusion  from  evi- 
dence, but  means  that  rule  should  apply 
only  where  Jury  plainly,  palpably,  and 
grossly  disregard  evidence. — Eades  v.  Trow- 
bridge. 143  Cal.  26,  28,  76  Pac.  714.  See 
Townley  v.  Adams,  118  Cal.  882,  60  Pac.  550; 
Mizener  v.  Bradbury,  128  Cal.  340,  343,  344, 
60   Pac.    928. 

12,  Recital  In  order  vrantlaff  new  trial— 
That  the  same  was  granted  by  the  conrt  of 
Its  own  motion  is  conclusive.  The  fact  that 
the  attorney  for  the  party  in  whose  favor 
the  order  was,  Informally  called  the  atten- 


tion of  the  court  to  its  power  to  grant  a 
new  trial  of  Us  own  motion  and  suggested 
that  the  case  was  a  proper  one  for  the  ex- 
ercise of  such  power  does  not  render  the 
order  one  made  upon  motion  of  that  party. 
— Occidental  Real  Estate  Co.  v.  Gantner, 
7  Cal  App.  727,  729,  96  Pac.  1042. 

18.  Time  for  order.  —  Question  aa  to 
whether  court  can  set  aside  verdict  and 
grant  new  trial  of  its  own  motion,  after 
rendition  of  Judgment,  and  time  for  motion 
for  new  trial  has  expired,  though  an  order 
had  been  made  granting  stay  of  proceedings 
until  further  order  of  court,  raised,  but  not 
decided. — Mizener  v.  Bradbury,  128  Cal.  340. 
843,  60  Pac.  928.  See  Estate  of  Cahill,  74 
Cal.  62,  69,   16  Pac.  364. 


14.  Two  sets  of  etrcnmataaeea  ni 
^rhlch  the  conrt,  of  Its  own  motion,  may 
vacate  a  verdict:  <1)  Where  there  has  been 
a  plain  and  palpable  disregard  of  the  in- 
structions; and  <2)  where  there  has  been 
a  plain  and  palpable  disregard  of  the  evi- 
dence.— Occidental  Real  Estate  Co.  v.  Gant- 
ner,  7  Cal.  App.   727,   730,   95   Pac.   1042. 

15.  Verdict  not  supported  by  evidence 
And  contrary  to  laatmctlons  of  court  given 
to  Jury,  is  good  ground  for  setting  verdict 
aside. — Hynes  v.  Nelson,  6  Cal.  Unrep.   746. 
2  Pac.  86. 

16.  Order  setting  aside  verdict,  and 
granting  new  trial,  on  ground  that  evidence 
does  not  Justify  verdict  as  rendered;  that 
said  verdict  is  against  law  and  evidence, 
made  by  court  on  Its  own  motion.  Is  un- 
autiiorized  and  void. — Townley  v.  Adams, 
118  Cal.  382,  383,  60  Pac.  660. 

17.  Same— Influence  of  passion  or  preju- 
dice.— Order  setting  aside  verdict  on  ground 
that  verdict  is  in  violation  of  Instructions 
and  contrary  to  evidence,  is  unauthorized 
by  this  section,  where  there  is  no  claim 
that  verdict  was  rendered  under  influence 
of  passion  or  prejudice. — Eades  v.  Trow- 
bridge,  143   Cal.   26,   27,   76  Pac.   714. 


§  663.  VACATION  OF  JXTDGMENT.  A  judgment  or  decree  of  a  superior 
court,  when  based  upon  findings  of  fact  made  by  the  court,  or  the  special 
verdict  of  a  jury,  may,  upon  motion  of  the  party  aggrieved,  be  set  aside  and 
vacated  by  the  same  court,  and  another  and  different  judgment  entered,  for 
either  of  the  following  causes,  materially  affecting  the  substantial  rights  of 
such  party  and  entitling  him  to  a  different  judgment : 

1.  Incorrect  or  erroneous  conolusions  of  law  not  consistent  with  or  not  sup- 
ported by  the  findings  of  fact ;  and  in  such  case  when  the  judgment  is  set  aside, 
the  conclusions  of  law  shall  be  amended  and  corrected. 

2.  A  judgment  or  decree  not  consistent  with  or  not  supported  by  the  special 

verdict. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  319; 
amendment  approved  March  9,  1878,  Code  Amdts.  1877-8,  p.  100; 
repeal  approved  April  15.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  64; 
enactment  of  present  section  approved  March  3,  1897,  Stats,  and  Amdts. 
1897,  p.  58. 
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VACATION  OF  JUDGMENT. 

1.  Competency  of  motion  under  this  sec- 

tion— ^Does  not  extend  or  postpone 
the  time. 

2.  Constmction  of  section — ^As  directory 

only. 

3-  5.  Same — ^As  not  permitting  amendment 
or  change. 

6.  Same — As  to  pnrpoee  of  section. 

7.  Same — ^With  section  663a,  post,  not  to 

repeal  or  in  any  way  modify  section 
963,  post. 

8y  9.  Erroneous  conclusion  of  law  from  facts 
found. 

10.  Same — Unavailable,  when. 

11.  Error  in  admission  of  evidence — Find- 

ing adverse  to  plaintiff. 

12.  failure   to   present   evidence — Conces- 

sion that  findings  are  correct. 

13.  Same  —  Same  —  Findings   construed 

against  appellant. 

14.  General   verdict   for   plaintiff — Notice 

of  motion  for  new  trial — Vacating 
judgment  and  directing  judgment  to 
be  entered. 

15.  Inconsistency  of  judgment  with  find- 

ings— Incorrect  conclusions  of  law — 
Vacation  of  judgment. 

16.  Judgment  of  superior  court — ^Vacating, 

when. 

17.  Motion  for  vacation  of  judgment  will 

not  lie,  when. 

18.  Motion  to  amend  conclusions  of  law — 

And  vacate  that  part  of  judgment 
disallowing  costs. 

19.  Motion  to  amend  judgment — ^Waiver  by 

&Uure  to  make  motion. 

20.  Motion  to  set  aside  judgment^ — Exten- 

sion of  time  for  appeal. 

21.  Objection  that  findings  do  not  support 

judgment. 

22.  Order  denying  new  trial — Appeal  from 

— Review  of  conclusions  of  law. 

23.  Order  made — Upon  motion  for  change 

of  conclusions  of  law. 

24-  26.  Same — Upon   motion    herein   provided 
for. 

27.  Proceeding  authorized  by  this  section 

— Has  absolutely  no  connection  with 
an  appeal. 

28.  Review  of  conclusions  of  law. 

29.  Right  to  have  evidence  reviewed. 

30.  Sofilciency  of  findings  to  support  judg- 

ment. 

31.  Vacation  ss  to  one  defendant. 

32-34.  Where   conclusions    of    law   were   not 
authorized  by  finding  of  fact. 
also,  note  6€3a,  post. 


1.     Cmmmw^t^mcj  of  motloa  onder  this  ••«- 
timm     Doea  aot  extend  or  postpone  tke  time 

for  the  preparation  and  fllinsr  of  the  tran- 
script on  an  appeal  from  the  Judgrment. — 
Modoc  Co-operative  Absoc.  v.  Porter,  11  Cal. 
App.   270,   274.   104   Pac   710. 


2.  Constraetlon  of  seetlon— As  dlreetory 
onlr* — ^The  provisions  of  the  above  section 
requiring  the  court*  on  setting:  aside  a  Judg- 
ment, to  correct  flndingrs,  is  directory  and 
not  mandatory,  and  where  a  Judgrment  for 
the  plaintiff  was  properly  set  aside,  he  can 
not  complain  that  the  flndingrs  were  not  cor- 
rect.— ^Wilkins  V.  Grant,  —  Cal.  App.  — ,  189 
Pac.  319,  following:  the  doctrine  in  Shain  v. 
Forbes,  82  Cal.  677,  28  Pac.  198. 

8.  Same— -As  not  permitting  amendment 
or  ehanffe. — A  motion  to  amend  or  to  changre 
any  finding:  of  fact  is  unauthorized  and  can 
not  be  g:ranted.  Neither  this  nor  the  fol- 
lowing section  authorize  it.  The  lang:uag:e 
of  these  sections  is  entirely  free  from  am- 
big:uity  and  leaves  no  room  for  doubt  as 
to  what  is  authorized  thereby.  As  applied 
to  a  judgment  based  upon  flndlnya  of  fact 
made  by  a  trial  court,  the  sections  simply 
authorize  a  motion  to  vacate  the  Judgrment 
to  make  it  and  the  conclusions  of  law  con- 
sistent with  and  supported  by  the  flnding:s 
of  fact,  and  do  not  authorize  any  chang:e  In 
any  finding:  of  fact.  This  section  simply 
authorizes  the  substitution  of  the  Judg:ment 
that  should  have  been  g:lven  as  a  matter 
of  law  upon  the  findings  of  fact  in  a  case 
where  the  Judg:ment  already  g:iven  is  an 
incorrect  conclusion  for  such  flnding:s.  The 
court  can  not  chang:e  any  finding:  of  fact. 
— ^Hole  V.  Takekawa,  166  Cal.  372,  182  Pac. 
446. 

4.  Where  the  flndingrs  of  the  court,  fully 
supported  by  the  evidence,  sustain  the  Judg- 
ment, the  motion  under  this  section  is  prop- 
erly denied. — Sprague  Canning  Mach.  Co. 
V.  Western  Ranching  Corp.,  29  Cal.  App. 
374,  165  Pac.  1017. 

6.  Whether  a  party  by  first  taking  an 
appeal  from  the  Judgment  deprives  himself 
of  his  recourse  to  the  remedy  herein  is 
raised  but  not  decided. — Sprague  Canning 
Mach.  Co.  V.  Western  Ranching  Corp.,  29 
Cal.   App.    874,    155   Pac.    1017. 

6.  Same-— As  to  purpose  of  section  being 
to  furnish  a  more  speedy  and  summary 
method  for  attacking  a  Judgment  unsup- 
ported by  the  findings  than  by  an  appeal 
therefrom,  but  the  remedy  is  merely  cumu- 
lative and  was  not  designed  to  supersede 
the  remedy  by  appeal. — Modoc  Co-operative 
Assoc.  V.  Porter,  11  Cal.  App.  270,  274,  104 
Pac.   710. 

7.  Same— Wltk  section  068a,  post,  not 
to  repeal  or  In  any  ^ray  modify  section  063» 
post,  providing  for  appeal  from  final  Judg- 
ment, but  intended  to  provide  remedy  in 
addition  thereto. — Patch  v.  Miller,  125  Cal. 
240,   241,   57   Pac.   986. 

8.  Erroneous  conclusion  of  la^r  from  tke 
facts  found,  while  held  by  the  earlier  cases 
a  decision  against  law  for  which  a  new 
trial  would  be  granted,  it  is  now  held  other- 
wise, such  a  matter  being  said  to  be  review- 
able properly  on  a  motion  under  above 
section  and  section  663a,  post. — Elizalde  v. 
Murphy,  11  Cal.  App.  32,  39,  103  Pac.  904. 

As  to  objection  that  flndlnss  do  not  sup- 
port iudgment»  see  pars.  21,  32,  this  note. 
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9.  Earlier  cases  held  an  erroneous  con- 
clusion of  law  from  the  facts  found  was  a 
decision  asrainst  law  for  which  a  new  trial 
mierht  be  srranted,  but  It  is  now  held  other- 
wise and  that  such  a  matter  is  reviewable 
properly  on  a  motion  under  above  section, 
or  by  appeal  from  the  Judgment. — ^Elizalde 
V.  Murphy,  11  Cal.  App.  32,  39,  108  Pac.  904. 

10.  Same— Unavailable  when. — The  con- 
tention of  a  litigant  on  an  appeal  that  the 
conclusions  of  law  by  the  trial  court  are 
not  supported  by  the  findings  will  not  be 
available  on  an  appeal  from  an  order  deny- 
ing a  motion  for  new  trial,  where  there 
have  been  no  proceedings  under  the  provi- 
sions of  the  above  and  the  following  sec- 
tion.— Cameron  v.  Ah  Quong,  175  Cal.  377, 
165  Pac.  961,  following  the  doctrine  in 
Shafer  v.  Lacy.  121  Cal.  674,  154  Pac.  72; 
Patch  V.  Miller,  125  Cal.  240,  57  Pac.  986; 
Swift  V.  Occidental  Min.  &  Petroleum  Co.. 
141  Cal.  161,  74  Pac.  700. 

11.  Brror  In  admlsflion  of  evldenee— 
Finding  adverse  to  plaintiff. — In  a  case  in 
which  the  court  admitted  evidences  on  the 
assumption  that  the  defendant's  answer 
would  be  admitted,  and  passed  on  the  as- 
sumption of  certain  findings  which  were  ad- 
verse to  the  plalntiiE  the  defendant  can  not 
on  that  ground  move  for  a  vacation  of 
the  Judgment,  under  the  provisions  of  the 
above  section,  and  the  entering  of  a  new 
trial  on  the  ground  of  the  admission  of 
the  evidence  under  such  an  assumption  It 
being  admitted  by  the  defendant  that  the 
findings  objected  to  were  adverse  to  the 
plaintiff. — Marr  v.  City  of  Glendale,  —  Cal. 
App.  — ,    179   Pac.    712. 

12.  Failure  to  present  evidence— Conces- 
sion that  findings  are  correct. — On  appeal 
from  an  order  denying  a  motion  to  vacate 
a  Judgment  under  authority  of  the  above 
section,  the  failure  of  the  appellant  to  pre- 
sent any  of  the  evidence  is  a  concession 
that  the  findings  are  correct  and  responsive 
to  the  issues. — Spotten  v.  Dyer,  42  Cal.  App. 
586,  184  Pac.  28. 

18.  Same  — Same  — Findings  constmcd 
against  appellant. — On  such  an  appeal  the 
findings  are  to  be  construed  most  strongly 
in  favor  of  the  respondent,  and  uncertain- 
ties are  to  be  resolved  against  the  appel- 
lant.— Spotton  V.  Dyer,  42  Cal.  App.  685, 
184   Pac.   23. 

14.  General  verdict  for  plaintiff— Notice 
of  motion  for  new  trial — ^Vacating  Judgment 
and    directing    Judgment    to    be    entered. — 

In  a  case  in  which  an  action  is  brought 
against  a  city  and  others  charged  with  hav- 
ing constructed  and  having  maintained  a 
ditch  or  waterway  through  and  by  means 
of  which  said  city  and  other  defendants 
wrongfully  and  without  right  diverted 
storm  waters  upon  plaintiff's  land  to  his 
damage  in  a  named  sum  and  the  Jury  re- 
turned a  general  verdict  In  favor  of  the 
plaintiff  for  the  amount  claimed  against 
the  defendant  city  alone;  and  the  clerk 
tliereupon,  of  his  own  motion,  entered  Judg- 


ment for  the  plaintiff  against  the  city  on 
such  general  verdict,  within  ten  days  there- 
after the  defendant  city  served  and  filed  its 
notice  of  intention  to  move  for  a  new  trial, 
and  notice  of  a  Judgment  for  defendant 
on  special  findings  of  fact,  under  the  pro- 
visions of  subdivision  2  of  the  above  sec- 
tion, and  the  court  without  passing  upon 
either  of  said  motions  ordered  findings  and 
Judgment  for  the  defendant.  From  the 
Judgment  entered  on  this  order  the  plain- 
tiff appealed  and  served  notice  upon  the 
defendant  city  alone  and  on  appeal  It  was 
held  that  this  was  an  insufficient  service 
under  the  provisions  of  section  659,  ante, 
and  the  interests  of  the  other  defendants 
having  been  disposed  of  on  the  first  Judg- 
ment and  having  no  further  Interest  in  the 
case  and  not  being  "adverse  parties"  under 
the  provisions  of  the  code. — Farrell  v.  City 
of  Ontario.  —  Cal.  App.  — ,  194  Pac.  69. 

15.  Inconsistency  of  Judgment  with  flnd- 
Ingfl— Incorrect  conclusions  of  la^r— -Vaca- 
tion of  Judgment. — The  superior  court  has 
Jurisdiction  on  motion  under  the  above  sec- 
tion and  the  succeeding  section  to  vacate 
a  Judgment  as  entered,  where  the  Judgment 
is  inconsistent  with  and  not  supported  by 
the  findings  of  fact,  and  may  direct  the 
entry  of  a  proper  Judgment  according  to  the 
facts,  and  where  the  conclusions  of  law 
also  are  incorrect  or  erroneous  and  not  con- 
sistent with  the  findings  of  fact. — Potter 
V.  Pigg,  35  Cal.  App.  707.  170  Pac.  1066,  fol- 
lowing the  doctrine  in  Tyrrell  v.  Baldwin, 
67  Cal.  1,  6  Pac.  867;  Shafer  ▼.  Lacy,  121 
Cal.  574,  54  Pac.  72;  Dahlberg  v.  Qrisch,  157 
Cal.  824,  107  Pac.  616. 

16*  Judgment  of  the  superior  conrt-^ 
Vacated*  when  incorrect  or  erroneous  con- 
clusions of  law  not  consistent  with,  or  not 
supported  by,  the  findings  of  fact. — Tyrrell 
V.  Baldwin,  67  Cal.  1,  6  Pac.  867;  Colton  L. 
&  W.  Co.  V.  Swartz,  99  Cal.  278,  33  Pac. 
878;  Galvin  v.  Palmer,  134  Cal.  426,  66  Pac. 
672;  Ballerino  v.  Superior  Court.  2  Cal.  App. 
759,    84    Pac.    276. 

17.  Motion  for  vacation  of  Judgment  will 
not  lie*  when. — After  a  defendant  has  moved 
for  a  new  trial  because  of  the  insufficiency 
of  the  evidence  to  sustain  the  verdict  and 
had  his  motion  overruled,  he  can  not  move 
to  set  aside  the  Judgment  on  the  same 
ground. — Treat  v.  Treat,  170  Cal.  337,  150 
Pac.    57. 

18.  Motion  to  amend  conclusions  of  law 
—And  vacate  that  part  of  Judgment  disal- 
lowing costs,  and  to  enter  Judgment  for 
costs,  is  authorized  by  this  section. — Gib- 
son v.  Hammang,  145  Cal.  464,  456,  78  Pac. 
953. 

19.  Motion  to  amend  Judgment— IValver 
by  failure  to  make  motion. — The  objection 
that  the  findings  do  not  support  the  judg- 
ment is  not  waived  by  the  failure  of  the 
party  to  proceed  under  the  authority  of  this 
and  the  following  section  to  have  a  proper 
Judgment  entered. — Worth  v.  Worth.  155 
Cal.    603,    102   Pac.   663. 
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•  eas 


as.  Motloa  to  set  asM«  JadirnieBt— Bxten- 
«1*a  mt  ttai«  for  appeal. — ^Under  the  provi- 
sions of  the  above  section  the  time  for 
appeal  from  a  judflrment  is  limited  to  thirty 
days  after  entry  In  the  trial  court  of  the 
order  of  a  denial  of  a  new  trial  and  the 
pendency  of  a  motion  to  set  aside  a  juder- 
raent  and  enter  a  different  Judgrment  on  the 
flndingrs  of  fact  under  the  above  section  and 
section  6S3a,  post,  does  not  extend  the  time 
within  which  an  appeal  from  the  Judg-ment 
may  be  taken,  such  motion  not  beingr  a 
proceedinsT  on  motion  for  a  new  trial,  and  a 
separate  appeal  beinsr  sriven  by  law  from 
an  order  made  under  the  provisions  of  the 
above  section  and  section  663a,  post. — 
Spotton  V.  Superior  Court,  177  Cal.  719,  171 
Pac.  801. 

n.  Objection  that  fladlnss  do  not  avp- 
part  fadsment  is  not  waived  by  failure  to 
proceed  In  the  lower  court  by  motion  under 
this  section. — ^Worth  v.  Worth,  165  Cal.  599, 
CtS,   102    Pac.   663. 


eonclnslons  of  la^v  from 

,  see  pars.  8,  32,  this  note. 


Order  denytaff  new  trial  —  Appeal 
of  eonelnslons  of  lavr. — In  an 
application  from  an  order  denying:  a  new 
tria.1  the  conclusions  of  law  of  the  trial 
court  are  mergred  in  and  superseded  by  the 
judgrment,  and,  even  if  necessary  thereto, 
they  can  not  be  reviewed  on  appeal  from 
the  indflrnient,  or  from  an  order  made  under 
the  above  section  and  the  followiner  section. 
— Keller  v.  Cliver,  34  Cal.  App.  390,  167 
F^c.  551.  followingr  the  rule  in  Redlands 
Electric  Ligrht  &  Power  Co.,  155  Cal.  323, 
17  Ann.  Cas.  1222,  22  L..  R.  A.  (N.  S.)  382. 
100  Pac.  1082. 


ide— 'Upon  motion  for  clianire 
of  coBclvsloas  of  law. — This  section  makes 
express  provision  for  an  appeal  from  such 
order  only  when  the  motion  is  granted. 
Wlien  the  order  is  a  denial  of  the  motion 
it  may  be  reviewed  on  appeal  as  an  order 
after  Judgment. — Condon-  v.  Donohue,  160 
Cal.  750»  118  Pac.   113. 


Same— UpoM  motion   bereta   provided 

Is  a.  special  order  after  final  judgrment, 
from  which  under  the  provisions  of  above 
section  an  appeal  may  be  taken. — Bond  v. 
L'nlted  Railroads  of  San  Francisco,  159  Cal. 
270,  lis  Pac.  366. 

2S.  Not  necessary  to  move  under  this  sec- 
tion in  order  to  review  evidence  on  appeal 
from  order  denying:  motion  for  new  trial. 
Whether  necessary  to  review  evidence  on 
appeal  from  judgrment  not  decided. — J.  F. 
Parkinson  Co.  v.  Building:  Trades  Council, 
154   CaL  581,  686,  98  Pac.  1027. 

2€.  This  section  authorizes  simply  the 
substitution  of  the  Judgrment  which  should 
have  been  siven  as  a  matter  of  law  upon 
the  flindinss  of  fact  in  a  case  where  the 
jaddrment  already  given  is  an  incorrect  con- 
elaslon  from  sucli  flndlngs.    The  court  can 


not  on  such  a  motion  In  any  way  changre 
any  flndingr  of  fact.  The  sole  remedy  of  a 
trial  court  of  a  party  who  is  aggrrieved  by 
any  flndingr  of  fact  is  a  motion  for  a  new 
trial. — Dahlbergr  v.  Girsch,  157  Cal.  324,  326, 
327,   107   Pac.   616. 

27.  Proceeding  authorised  by  this  sec- 
tion—Has abNOlntely  no  connection  vrlth 
an  appeal  from  a  Judgrment,  and  in  no  man- 
ner or  degrree  affects  or  controls  the  latter 
proceeding:.  The  two  remedies  are  distinct 
and  independent  of  each  other,  and  it  was 
not  the  intention  of  the  Ie6:i8lature  to  by 
this  section  repeal  or  in  any  way  modify 
section  963,  post,  providing:  for  an  appeal 
from  a  final  Judg:ment. — Modoc  Co-operative 
Assoc.  V.  Porter,  11  Cal.  App.  270,  274,  104 
Pac.   710. 

28.  Review   of  eonclaslons  of  law. — The 

conclusions  of  law  are  merg:ed  in  the  Judi?- 
ment,  and,  even  If  necessary  thereto,  can 
be  reviewed  on  appeal  from  the  Judgment, 
or  from  an  order  made  under  the  provisions 
of  this  section,  and  can  not  be  reviewed  on 
an  appeal  from  a  new  trial  order,  upon 
specifications  that  they  are  erroneous. — 
Mentone  Irr.  Co.  v.  Redlands  Electric  Lig:ht 
&  P.  Co.,  155  Cal.  328,  17  Ann.  Cas.  1222,  22 
L.   R.   A.    (N.  S.)    382,    100  Pac.   1082. 

20.     Rlsht     to     have     evidence     reviewed 

upon  appeal  from  order  denying:  motion  for 
new  trial  is  not  affected  by  failure  to  move 
under  this  section. — J.  F.  Parkinson  Co.  v. 
Building:  Trades  Council,  154  Cal.  581,  686, 
98  Pac.   1027. 

30.  Solllelency  of  flndlnss  to  support 
Jodgmeat — The  right  of  an  appellant  to 
have  the  sufllciency  of  the  evidence  to  sus- 
tain the  findings  reviewed  on  an  appeal 
from  a  new  trial  order,  is  not  affected  by 
the  failure  on  his  part  to  move  to  set  aside 
the  Judgment  under  this  section. — Parkin- 
son Co.  V.  Building  Trades  Council,  154  Cal. 
586,    98    Pac.    1027. 

81.     Vacation  as  to  one  defendant* — If  a 

Judgment  be  given  against  several  defen- 
dants who  have  been  sued  as  Joint  tort- 
feasors, the  Judgment,  if  found  to  be 
erroneous  as  to  any  one  of  the  defendants, 
may  be  vacated  as  to  that  one  only,  and 
be  continued  in  full  force  and  effect  as  to 
the  remaining  defendants  who  have  not 
appealed. — Fearon  v.  Fodera,  169  Cal.  870, 
Ann.  Cas.  1916D,  312,  148  Pac.  200. 

32.  ^Vhere  conclusions  of  law  were  not 
authorised  by  flndlnir  of  fact,  plaintiff's 
motion  to  vacate  Judgment  and  enter  up 
different  Judgment  was  authorized  by  this 
section. — Shafer  v.  Lacy,  121  Cal.  574,  578, 
64  Pac.  72;  Swift  v.  Occidental  M.  &  P.  Co., 

141  Cal.  161,  165,  74  Pac.  700;  Sharp  v.  Bowie, 

142  Cal.   462,   468,   76  Pac.   62. 
See   pars.    8,   21,   this   note. 

33.  Question  of  law  as  to  whether  or  not 
Judgment  is  correct,  legal  conclusions  from 
facts  found  might  be  raised  and  determined 
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by  motion  in  court  below  under  this  section. 
— Fountain  W.  Co.  v.  Douerherty,  184  Cal. 
376,   377,  66  Pac.  816. 

34.     Where   conclusion   that   the   plaintllE 
is  entitled  to  Judirment  is  in  conflict  with 


flndlnss,  remedy  is  not  new  trial  of  an 
issue  which  has  been  correctly  decided,  but 
motion  under  this  section,  or  an  appeal 
from  Juderment. — Sharp  v.  Bowie,  148  Cal. 
462,  468,  76  Pac.  62. 


§663a.  NOTICE  OF  INTENTION  TO  MOVE.  WHEN  TO  BE  GIVEN, 
AND  WHAT  TO  CONTAIN.  The  party  intending  to  make  the  motion  men- 
tioned in  the  last  section  must,  within  ten  days  after  notice  of  the  entry  of 
judgment,  serve  iipon  the  adverse  party  and  file  with  the  clerk  of  the  court  a 
notice  of  his  intention,  designating  the  grounds  upon  which,  and  the  time  at 
which  the  motion  will  be  made,  and  specifying  the  particulars  in  which  the 
conclusions  of  law  are  not  consistent  with  the  finding  of  facts,  or  in  which  the 
judgment  or  decree  is  not  consistent  with  the  special  verdict. 

[Time  tor  making  motion.]     The  time  designated  for  the  making  of  the 

motion  must  not  be  more  than  sixty  days  from  the  time  of  the  service  of  the 

notice.    An  order  of  the  court  granting  such  motion  may  be  reviewed  on  appeal 

in  the  same  manner  as  a  special  order  made  after  final  judgment  and  a  bill  of 

exceptions  to  be  used  on  such  appeal  may  be  prepared  as  provided  in  section 

six  hundred  and  forty-nine. 

History:  Enactment  approved  as  §  663^  March  3,  1897,  Stats,  and 
Amdts.  1897,  p.  69;  re-numberingr  §  663a  and  amendment  approved 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  719,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  452;  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  203.  In 
effect  August  8,'' 1915. 


NOTICE  OF   INTENTION   TO  MOVE  TO 

VACATE  JUDGMENT— SERVICE 

AND   CONTENTS   OF. 

1,  2.  Appeal  provided  for  in  section. 

3.  Insufficiency  •  of   findings  —  To   support 
conclusions  or  judgment. 
4- 10.  Notice  of  intention— Sufficiency  of. 

11.  Same — Amendment  of. 

12.  Same — ^When  to  be  given. 

13.  Review  of  question  as  to  whether  find- 

ings support  judgment. 

14.  Time  of  making  motion. 

See,  ante,  i  668  and  note. 

As  to  limitation  of  ocetloa  9S9,  post,  to 
caaea  where  aew  trial  proeeedlava  liaTO 
been  re^alarly  eoainieneedy  see,  post,  i  939 
and   note. 

1.  Appeal  provided  for  In  section  was  in- 
tended either  to  authorize  a  review  from 
the  order  on  appeal  from  the  Judgment 
afterward  made  in  pursuance  of  it  or  to 
authorize  a  direct  appeal  from  the  order 
Itself.  In  either  case  it  should  not  be  con- 
strued so  as  to  affect  the  right  given  by 
■section  963.  ante,  to  appeal  from  an  order 
denying  the  motion  as  from  an  order 
made  after  Judgment. — ^Bond  v.  United 
Railroads  of  San  Francisco,  169  Cal.  270, 
273.   113  Pac;  866. 

2.  This  section  makes  no  provision  for 
an  appeal  from  an  order  denying  the  mo- 
tion, for  the  obvious  reason  that  on  an  ap- 
peal from  the  Judgment,  the  very  same 
proposition    may    be    reviewed    and    a    re- 


versal could  be  ordered  and  the  court  below 
directed  to  enter  the  Judgment  which  the 
flndlngrs  alone  Justify. — Modoc  Co-operative 
Assoc.  V.  Porter,  11  Cal.  App.  270,  274, 
104   Pac.   710. 

8.  Insnfllcleney  of  •■dingo  To  snpport 
eoaelnalona  or  Jadgmcnt  Is  not  reviewable 
on  appeal  from  a  new  trial  order,  and  Is 
reviewable  on  appeal  from  the  Judgment,  as 
the  court  holds,  but  not  exclusively  so,  in 
view  of  the  provision  of  this  section,  and 
the  special  procedure  provided  here  and 
In  the  preceding  section. — Cargnani  v. 
Cargnani,   16  Cal.  App.  99,  116  Pac.   806. 

4.  Notice    of    Intention— Snfllclencr    of. — 

A  notice  of  intention  to  move  for  a  new 
trial  which  states  an  intention  to  move  to 
vacate  the  Judgment  instead  of  the  decision 
is   sufficient   where  it  is  also   stated   to   be 

the    intention    to   move    for   a    new    trial. 

Hoover  v.  Wolfe,  167  Cal.  387,  139  Pac.  794. 

5.  An  order  denying  a  motion  for  a 
new  trial  will  be  affirmed  on  appeal  where 
the  notice  of  Intention  to  move  for  the 
new  trial  is  not  served  upon  all  the  inter- 
ested parties,  and  the  right  to  raise  the 
question  of  want  of  such  service  is  not 
waived  by  the  failure  to  present  the  point 
in  the  lower  court,  for  such  failure  Involves 
a  Jurisdictional  defect  which  is  available  at 
any  time  and  in  any  court  in  which  the 
cause  may  be  pending.— Marshall  &  Stearns 
Co.  V.  Deneen  Bldg.  Co.,  169  Cal.  229.  146 
Pac.   684. 

6.  Where  in  an  action  for  the  fore- 
closure of  a  lien  for  materials  furnished   In 
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the  construction  of  a  building,  the  rlgrht  to 
a  foreclosure  is  denied  and  a  money  Judgr- 
ment  rendered  aerainst  the  contractor,  and 
notice  of  intention  to  move  for  a  new  trial 
is  not  served  upon  the  persons  who  are 
alleged  in  the  complaint  to  be  the  owners 
of  the  property  and  to  have  contracted  with 
the  contractor  to  erect  the  building:,  but 
only  upon  certain  persons  who  intervened 
tt  owners,  and  the  motion  for  a  new  trial 
is  denied,  such  order  must  be  affirmed  on 
appeal,  notwithstanding  such  unserved 
parties  did  not  appear  at  the  trial. — ^Mar- 
shall ft  Stearns  Co.  v.  Deneen  Bldgr.  Co., 
1»  Cal.  229,  146  PaX:.  684. 

7.  Where  a  Judsrment  entered  upon  mo- 
tion of  the  defendant  after  verdict  of  the 
jury  is  reversed  upon  ap'peal  and  the  trial 
court  directed  to  enter  judgment  upon  the 
verdict,  the  time  for  fllingr  and  serving  the 
notice  of  intention  to  move  for  a  new  trial 
rnsi  from  notice  of  the  entry  of  the  latter 
jadgment,  and  the  fact  that  the  first  Judg- 
ment, like  the  second,  was  in  favor  of  the 
plaintiif,  although  for  a  smaller  sum,  does 
Bot  change  the  rule. — Bond  v.  United  Hail- 
roada,  169  Cal.  27S,  146  Pac.  688. 

&  A  notice  of  Intention  to  move  for  a 
new  trial  stating  an  intention  to  move  to 
vacate  the  Judgment  and  to  grant  a  new 
trial,  instead  of  an  intention  to  vacate  the 
decision,  is  sufficient. — Fearon  v.  Fodera, 
ll»  Cal.  870,  Ann.  Cas.  1916D,  812,  408,  148 
Pftft  200. 

$.  The  alternative  method  of  appeal  pro- 
vided by  aboTe  section  does  not  relieve  the 
moving  party  for  a  new  trial  from  the  ne- 
cessity of  specifying  in  his  notice  of  inten- 
tion the  particulars  in  which  he  intends  to 
orge  that  during  the  trial  the  court  has 
erred  In  matters  of  law.  —  Strange  v. 
Strange,  28  Cal.  App.  281,  187  Pac.  1104. 

10.  The  trial  court  is  without  power, 
under  section  478,  ante,  to  relieve  a  party 


from  the  consequences  of  his  failure  to 
serve  and  file  his  notice  of  intension  to 
move  for  a  new  trial  within  the  time  al- 
lowed by  law. — Coleman  v.  Coleman,  23  Cal. 
App.  423,  138  Pac.  362. 

11.  Same—Amendment  of. — The  moving 
party  for  a  new  trial  is  not  entitled,  thirty- 
three  days  after  receiving  notice  of  the 
entry  of  Judgment  and  twenty-one  days 
after  filing  and  serving  his  notice  of  in- 
tention to  move  for  a  new  trial,  to  amend 
his  notice  of  intention  by  supplying  speci- 
fications of  the  particulars  in  which  the  evi- 
dence is  alleged  to  be  insufficient,  and  also 
specifications  of  error  of  law  upon  which 
he  will  rely,  both  of  which  specifications 
were  entirely  omitted  from  his  original 
notice. — Strange  v.  Strange,  23  Cal.  App.  281, 
137   Pac.    1104. 

12.  Same— IVken    to    be    glven^ — In    the 

case  of  the  amendment  of  a  Judgment  in 
the  absence  of  a  showing  by  the  record 
that  any  notice  of  entry  of  Judgment  it  will 
be  presumed  that  the  notice  to  amend  was 
given  within  the  time  prescribed  by  the 
above  section  and  that  the  court  had  Juris- 
diction to  make  the  amendment  complained 
of. — Israel  v.  Bryan,  —  Cal.  App.  — ,  197 
Pac.  121. 

13.  Revivor  of  question  aa  to  ^rliether 
flndings  support  Judgment.  —  While  the 
question  can  not  ^e  considered  by  new  trial 
proceeding,  and  is  properly  reviewable  on 
appeal  from  the  Judgment,  as  the  court 
states,  this  later  method  of  review  is  not 
exclusive.  It  may  be  reviewed  by  a  pro- 
ceeding under  this  and  preceding  section. 
— Bennett  v.  Potter,  16  Cal.  App.  185,  116 
Pac.    681. 

14.  Time  of  msiklng  motion. — A  motion 
for  a  new  trial  is  sufficiently  made  by  the 
reading  to  the  court  of  the  notice  of  inten- 
tion at  the  time  fixed  for  the  hearing  of 
the  motion. — Taylor  v.  Northern  Elec.  R. 
Co.,  26  Cal.  App.  765,  148  Pac.  643. 
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1 664.  J[udgment  to  be  entered  in  twenty- 
four  hours,  etc. 

$  665.  Oase  may  be  broug^ht  before  the  court 
for  argument. 

1 666.  When  counter-claim  established  ex- 
ceeds plaintiff's  demand. 

§  667.  In  replevin,  judgment  to  be  in  the 
alternative,  and  with  damages. 

§  668.  Judgment-book  to  be  kept  by  the 
clerk. 

$  669.  If  a  party  die  after  verdict,  judg- 
ment may  be  entered,  but  not  to  be 
a  lien. 

$  670.    Judgment-roll,  what  to  contain. 

$  671.  Judgment-lien,  when  it  begins  and 
when  it  expires. 

1 671a.  Filing  judgments  of  United  States 
courts. 

I  672.  Docket,  how  kept,  and  what  to  con- 
tain. 

f  678.  Docket  to  be  open  for  inspection  with- 
out charge. 
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Transcript  to  be  filed  in  any  countr, 
and  judgment  to  become  a  lien 
there. 

Satisfaction  of  a  judgment,  how  made. 

Satisfaction  of  mortgage  recorded. 

Undertaking  in  action  to  set  aside 
transfer  of  property. 

Conditions  of  undertaking  and  amount 

.  Filing  and  service  of  undertaking. 
Exceptions  to  sureties. 
.  Justification    of   sureties.      Approval 

and  disapproval  of  bond. 
Objection  because  estimated  value  in 

bond  less  than  market  value.    New 

undertaking. 
.  Justification  of  sureties. 
When   undertaking  becomes   effective. 
.  Judgment  against  sureties  on  bond, 

when. 


§  664.    JUDGMENT  TO  BE  ENTERED  IN  TWENTT-FOTTB  HOTTBS,  ETC. 

When  trial  by  jury  has  been  had,  judgment  must  be  entered  by  the  clerk,  in 
conformity  to  the  verdict,  within  twenty-four  hours  after  the  rendition  of  the 
verdict,  unless  the  court  order  the  case  to  be  reserved  for  argument  or  further 
consideration,  or  grant  a  stay  of  proceedings.  If  the  trial  has  been  had  by  the 
court,  judgment  must  be  entered  by  the  clerk,  in  conformity  to  the  decision  of 
the  court,  immediately  upon  the  filing  of  such  decision.  In  no  oase  is  a  judg- 
ment effectual  for  any  purpose  until  so  entered. 

History:  E]nacted  March  11,  1872,  re-enactment  of  §  197  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  150,  act  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  719, 
Kerr's  SUts.  and  Amdts.  1906-7,  p.  453. 


JUDGMENT— ENTRY  OF. 

1.  As  to  whether  must  be  seyeral. 

2.  Action  to  quiet  title  to  water-rights 

— Decree  by  stipulation. 

8,4.  Amendment   of    findings   and   judg- 
ment. 

5J  6.  Same — Nunc  pro  tunc. 

7.  Authentication — Judgment  is  not  re- 
quired to  be  signed  by  judge. 

8- 13.  Collateral  attack — As  to  generally. 

14.  Community  property — Judgment  re- 
garding. 

15, 16.  Correction  of  mistake  in  judgment. 

17.  Date  of  judgment. 

18.  Decree  void  as  to  joint  contractor. 

19-31.  Default  judgment — As  to  generally. 

32-53.  Opening  or  setting  aside  default — 
Generally. 

51-  57.  Directory — Provisions  of  section  are. 

1«90 


58.  Same— Provision  for  immediate  en- 
try of  judgment  on  return  of  ver- 
dict. 

59,  60.  Effect  of  recital  of  service  of  simi- 
mons. 

61,62.  ''Entry  of  judgment  "—And  "ren- 
dition  of  judgment" — As  used  in 
code. 

63,64.  Same — Entry  of  judgment — In  gen- 
eral. 

65.  Same — Same — Certificate  of  clerk  of 
court  of  sister  state. 

66-73.  Same — Same — Editorial  note, 

74.  Same — Same — Entry  nunc  pro  tunc. 

75.  Same — Same — Signature  of  judge. 

76.  Same — Same — Sufficiency  of. 

77.  Equity  cases — Where  issues  are  snb* 

mitted  to  jury  are  not  included  in 
section. 

78,  79.  Same — Where  verdict  decisive. 
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80-85.  Same — Same — ^Fmalitj  and   eonelu- 
nyeness — ^Bes  judicata. 

86.  Heinhip-— Proeeedings  to  detennine. 

87.  Interest  —  Provision  that  judgment 

shall  bear. 

88.  Same — Before,  not  after,  verdict  in- 

cluded. 

89-92.  Interpretation    and    application    of 
judgment. 

93.  Judgment  must  conform  to  verdict. 

94.  Mandate  to  compel  entry  of  judg- 

ment— ^When  lies. 

95-97.  Mandamus  to  compel  entry  of  de- 
fault— ^When  lies. 

98.  Ministerial  duty. 

99.  Motion — For  new  trial,  does  not  stay 

proceedings. 

lOO,  101.  Same — For  order  compelling  clerk  to 
enter  judgment. 

102- 104.  Same  —  Negfeet  of  clerk  to  enter 
judgment. 

105.  New  trial  —  Effect  of  order  setting 

aside  verdict. 

106.  On  pleadings. 

107.  Order  in  probate. 

108.  Party  who  may  procure  entry, 

109.  Presumption  of  duty  performed. 

110.  Quieting  title. 

111.  Belief  from  judgment  in  equity  on 

motion. 
112-120.  Same — ^Under  section  473,  ante. 

121.  Rendition  of  judgment — What  is  a. 

122.  Same — By  what  judge  made, 

123.  Same — Clerk's  entry  in  minutes  of 

trial,  does  not  constitute  judgment. 

124,125.  Same — Prior  to  code,  findings  were 
not  essential  to  entry  or  validity  of 
judgment. 

126- 142.  Bes  judicata  in  general. 

143.  Bough  minutes — No  provision  for. 

144.  Several  judgments   against   defend- 

ants. 

145.  Statute   of   limitations — Buns   from 

entry. 

146.  Same — Judgment-debtor  may  at  any 

time  himself  cause  judgment  to  be 
entered. 

147.  Suit  on  foreign  judgment. 

148.  Time  of  entry. 
149.150.  Vacation  of  judgment — Generally. 

151.  Same — As  to  one  defendant. 

152-155.  Same — For   mistake   and   excusable 
neglect. 

156,157.  Validity  of  judgment — ^Does  not  de- 
pend upon  entry. 

158.  Void  judgment. 

As  to  wttlaip  aside  dbimlMuil  of  am  action 
WfVK   tke   order   of   dlomioMil    la    entered. 

s«e.  ante,  I  681  and  note. 

1.    Aa  to   ^ketker   mvat    be    aeTeral«^ — ^In 

SB  action  to  recover  for  aervlces  In  laying 
C  C.  P.— 107  il«U 


track  in  the  construction  of  a  railroad, 
brought  by  the  contractor  and  his  assignee 
of  a  half  interest  therein,  the  defendant 
can  not  complain  that  a  several  Judg'ment 
is  not  given  specifying:  the  amount  to  which 
each  plaintiff  is  entitled,  when  it  is  not 
claimed  that  there  has  been  a  misjoinder  of 
parties  plaintiff,  and  the  amount  of  the 
award  is  not  questioned,  and  no  substantial 
right  of  the  defendant  Is  impaired. — Fair- 
child  v.  Bay  Point  &  Clayton  R.  R.  Co..  22 
Cal.  App.  328,  134  Pac.  338. 
See  par.  144,  this  note. 

2.  Action  to  quiet  title  to  ifrater-rlvhta— 
Decree  by  atipnlatlon. — Where  all  the  par- 
ties enter  into  an  agreement  to  settle  and 
adjust  their  respective  claims,  and  stipulate 
for  a  decree  to  be  entered  in  conformity 
with  such  agreement,  the  court  is  empow- 
ered to  enter  a  decree  strictly  in  accordance 
with  the  agreement  only,  and  can  not  em- 
body therein  matters  not  covered  by  the 
stipulation. — People's  Ditch  Co.  v.  Fresno  C. 
&  Irr.  Co..  152  Cal.  87,  89,  92  Pac.  77. 

Aa  to  action  to  qnlet  title  generally,  see 

par.   110,   this   note. 

8.     Amendment  of  flndlnsa  and  Jndgrment. 

— ^A  trial  court  may,  with  the  consent  of 
the  parties,  amend  its  findings  and  Judg- 
ment before  a  motion  for  a  new  trial  has 
been  made  or  an  appeal  taken,  and  while  it 
still  has  Jurisdiction  of  the  case. — Scanlon 
V.  .Jacobs,  24  Cal.  App.  101,  140  Pac.  292. 

Aa   to  correcting  mlatakea   In  Jndvmenta. 

see  pars.  15,  16,  this  note. 

4.  The  amended  findings  and  Judgment 
thus  supplant  the  original  findings  and 
Judgment  in  the  case  and  are  the  only 
proper  subjects  of  appeal. — Scanlon  v. 
Jacobs,  24  Cal.  App.  101,   140  Pac.  292. 

6.  Same— Nunc  pro  tunc. — In  a  case 
where  it  is  made  to  appear  that  the  entry 
in  the  minutes  does  not  correctly  embody 
the  Judgment  given  by  the  court,  the  court 
may  at  at  any  time  amend  the  Judgment 
nunc  pro  tunc  to  make  the  entry  conform 
to  the  true  Judgment. — Kowalsky  v.  Nichol- 
son, 23  Cal.  App.  160,  137  Pac.  607. 

6.  The  power  of  courts  to  amend  their 
Judgments  is  not  wholly  confined  to  such 
cases;  it  extends  also  to  caises  where,  as 
here,  the  order  was  inadvertently  made  and 
entered. — Kowalsky  v.  Nicholson,  23  Cal. 
App.  160,   137  Pac.  607. 

7.  Anthentlcatlon— >Indirment  la  not  re- 
quired to  be  alflraed  by  Jndve»  and  if  pro- 
duced from  original  records  of  the  court  In 
which  it  was  rendered  needs  no  signature 
or  authentication.  Signature  by  Judge  Is 
merely  to  give  clerk  surer  means  of  enter- 
ing what  has  been  adjudged. — Crim  v.  Kes- 
slng,  89  Cal.  478.  489,  23  Am.  St.  Rep.  491. 
26  Pac.   1074. 

See  par.  75.   this  note. 

8.  Collateral    attack—- Aa    to   cenerally. — 

A  Judgment  in  an  action  for  the  foreclosure 
of  a  street  assessment  lien  can  not  be  held 
void  upon  collateral  attack  by  the  owner, 
unless, the  .Judgment-rqlL  shows  , that   It   is 
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void  upon  its  face,  and  in  determinins:  that 
question  the  court  is  restricted  to  the  evi- 
dence aflTorded  by  the  Judgrment-roll. — 
Crouch  V.  H.  L.  Miller  Co.,  169  Cal.  841.  146 
Pac.    880. 

9.  Where  upon  such  an  attack  it  is  re- 
cited in  the  Judgrment  Itself  that  the  de- 
fendant was  resrularly  served  with  a  copy 
of  the  summons  and  complaint  in  the  ac- 
tion and  sulfered  default  to  be  entered 
agrainst  him.  such  recitals  must  be  taken  as 
true,  notwithstanding:  it  also  appears  from 
other  portions  of  the  judgrment-roll  that 
the  proof  of  service  of  summons  was  in- 
sufficient, and  that  the  complaint  failed  to 
state  a  cause  of  action. — Crouch  v.  H.  L. 
Miller  Co..   169  Cal.   841,   146   Pac.   880. 

10.  On  a  collateral  attack  upon  a  judgr- 
ment  it  Is  immaterial  whether  the  com- 
plaint states  a  cause  of  action  or  not,  for 
such  question  in  no  way  affects  the  Juris- 
diction of  the  court.-^rouch  v.  H.  L.  Miller 
Co..   169   Cal.   841,   146   Pac.   880. 

11.  It  l8  likewise  immaterial  that  the 
true  name  of  the  defendant  was  not  sub- 
stituted for  that  of  the  fictitious  name 
under  which  it  was  sued  and  served. — 
Crouch  V.  H.  L.  Miller  Co..  169  Cal.  841. 
146     Pac.     880. 

12.  Defendant  has  no  ri^ht  on  this  col- 
lateral attack  to  introduce  evidence  outside 
the  record  of  the  judgrment  to  show  that  it 
was  not,  in  fact,  served  with  summons. — 
Crouch  V.  H.  L.  Miller  Co.,  169  Cal.  341.  146 
Pac.    880. 

13.  The  true  inquiry  is  not  as  to  whether 
Jurisdiction  has  been  irregularly  exercised. 
— Crouch  V.  H.  L.  Miller  Co.,  169  Cal.  841. 
146    Pac    880. 

14.  CoinmiiBlty  property— andvment  re- 
arardlns:. — Damages  arising:  from  personal 
injuries  to  married  woman  are  community 
property,  and  Judgrment  in  favor  of  both 
her  and  her  husband  is  properly  entered 
upon  findingr  of  injury  to  her  alone. — Paine 
V.  San  Bernardino  V.  T.  Co.,  143  Cal.  654. 
658,  77  Pac.  669. 

15.  Correction  of  miatake  te  Jvdcment. 
— Decision  or  flndingrs  of  court,  when  filed, 
amounts  in  law  to  rendition  of  Judgment 
which  clerk  can  thereafter,  at  any  time, 
enter  at  lengrth  in  record.  Entry  is  but 
ministerial  act  of  clerk.  Judgment,  when 
entered,  becomes  record  of  court  as  deter- 
mined and  then  becomes  as  binding:  upon 
parties  as  if  entered  immediately  upon  its 
rendition.  Rendition  of  Judg:ment  is  Judi- 
cial act;  its  entry  on  record  Is  merely  min- 
isterial. If  clerk  had  been  g:uilty  of  mis- 
take of  entering:  Judgrment  not  authorized 
by  decision  such  mistake  can  be  corrected 
by  motion,  or  by  court  of  its  own  motion, 
for  the  error  will  be  apparent  upon  face 
of  record,  and  rule  is  universal  that  when 
mistake  is  made  in  entry  of  Judg:ment.  and 
that  fact  is  plainly  apparent  from  record 
itself,  such  mistake  may  be  rectified  at  any 
time,  and  this  rule  arises  by  reason  of 
inherent  power  of  court  over  its  own  pro- 
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ceeding:s. — San  Joaquin  L.  &  W.  Co.  v. 
West,    99   Cal.    345,    347,    33   Pac.   928. 

As  to  amendlBS  Jndvment*  see  pars.  3.  4, 
this    note. 

16.  Clerical  error  in  computation  appear- 
ing: on  face  of  record  may  be  corrected  at 
any  time  without  vacatingr  Judg:ment. — 
Erickson  v.  Stockton  &  T.  C.  R.  Co.,  148 
Cal.  206.  82  Pac.  961. 

17.  Date  of  Jndffment  is  date  of  its  filing:. 
— Warner  v.  Miner,  41  Wash.  98,  82  Pac. 
1033. 

18.  Decree  ToiA  mm  to  Joint  contractor. — 

A  Judgrment  rendered  upon  a  Joint  contract 
which  is  void  as  to  one  Joint  contractor  is 
not  necessarily  a  nullity  as  to  the  other 
contractors. — Cellulose  Package  Co.  v.  Cal- 
houn, 166  Cal.  513,  187  Pac.  288. 

19.  Default    Jvdvment—- As    to    generally. 

— Entry  of  Judg:ment  on  default  before  time 
allowed  for  answer  has  expired  renders 
Judg:ment  erroneous'  simply,  not  void. 
Judg:ment  thus  rendered  can  be  attacked 
only  upon  motion  or  by  appeal,  and  only 
by  parties  in  interest. — In  re  Newman,  75 
Cal.  213,  221,  7  Am.  St.  Rep.  146.  16  Pac. 
887. 
See,  ante,  S  636  and  note. 

As  to  Jndsment   npon  failnre  to  answer, 

see.  ante,  S  585  and  note. 

As  to  relief  from  default  Judirnent,  see, 
ante.  S  478  and  note. 

20.  Judg:ment  may  be  entered  upon  fail- 
ure to  answer  after  overruling:  demurrer 
against  one  defendant  without  at  same  time 
entering  Judg:ment  ag:ainst  his  co-defendant 
who    had     not    been    served. — Edwards    v. 

.Holling:s,  108  Cal.  204,  207.  37  Pac.  218. 

21.  A  default  entered  by  the  clerk  for 
failure  to  answer  within  the  time  allowed 
by  law  and  stipulation  of  counsel  is  un- 
authorized, and  may  be  set  aside  by  the 
court  of  its  own  motion  at  any  time,  where 
there  is  an  answer  on  file  at  the  time  of 
the  entry  of  such  default. — Reher  v.  Reed 
166  Cal.  626,   137  Pac.  268. 

22.  When  a  party,  after  the  time  ex- 
pressly g:ranted  for  filing:  a  pleading  against 
him  has  expired,  suffers  further  time  to 
elapse  without  taking  any  action  thereon, 
and  in  the  meantime  the  pleading  is  served 
and  filed,  he,  by  such  conduct,  in  effect 
grants  the  additional  time  and  the  party 
is  not  strictly  in  default. — Reher  v.  Reed 
166  Cal.  525,  137  Pac.  268. 

23.  It  is  not  an  abuse  of  discretion  to 
deny  a  motion  to  enter  a  second  default, 
taken  upon  failure  to  answer  after  the  set- 
ting aside  of  the  first  default,  and  to  direct 
that  the  answer,  filed  with  the  motion  to 
vacate  the  first  default,  stand  as  defend- 
ant's answer.— Kinard  v.  Xaelin,  22  Cal 
App.  383,  134  Pac.  370. 

24.  But  if  it  were  otherwise,  the  error  Is 
not  available  to  the  plaintiffs  on  appeal. 
if  the  order  complained  of  and  the  pro- 
ceedings leading  up  to  it  were  not  pre- 
served and  presented  in  a  bill  of  exception.) 
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prepared  and  authenticated  within  the 
lime  and  in  the  manner  prescribed  by  sec- 
tions C49  and  €50  of  the  Code  of  Civil  Pro- 
cedure.— KInard  v.  Kaelin»  22  Cal.  App.  383, 
1S4  Pac    370. 

25.  It  Is  irreffular  to  enter  a  Judgment 
against  a  defendant  in  whose  behalf  a  de- 
murrer haa  been  filed,  without  disposing:  of 
the  demurrer,  and  a  Judgrment  so  entered 
will  be  reversed  on  appeal. — Davidson  v. 
Graham.  25  CaL  App.  484.  144  Pac.  147. 

M.  It  Is  the  policy  of  the  law  that  every 
case  should  be  tried  upon  its  merits,  and 
where  it  ia  sougrht  to  prevent  this  upon  a 
ihowiniT  'wrhich  presents  no  circumstances 
of  hardship  to  the  party  asking:  the  relief, 
and  the  case  Is  one  where  the  rlg:ht  to  the 
relief  la  doubtful,  the  parties  should  be 
remitted  to  a  trial  on  the  merits. — David- 
son Y.  Graham,  26  Cal.  App.  484,  144  Pac. 
147. 

27.  A  demurrer  filed  by  a  defendant  is 
an  appearance,  and  is  an  answer  within  the 
meaaingr  of  the  provisions  of  section  685. 
poat. — ^Davidson  v.  Graham,  26  CaL  App. 
4S4.  144  Pac.  147. 

2S.  An  order  setting:  aside  a  default  for 
failure  to  plead  within  the  time  prescribed 
by  law,  based  upon  the  forgretfulness  and 
neglect  of  the  defendant's  business  partner 
who  had  been  requested  by  the  defendant 
to  have  tbe  action  defended,  is  erroneous. 
—Slater  ▼.  Selover,  26  Cal.  App.  526,  144 
Pac.   298. 

m 

29.  An  affidavit  of  merits  which  states 
Ihat  aHlant  has  a  grood  and  meritorious 
defense  to  said  action,  and  wishes  to  defend 
aame.  and  that  affiant  has  stated  his  de- 
fense to  his  attorney,  who  informs  him  that 
he  has  a  ffood  defense  to  said  action,"  is 
iosufficlent. — Slater  v.  Selover,  26  Cal.  App. 
S2i.  144  Pac.  298. 

St.  An  answer  after  the  expiration  of 
the  time  fixed  therefor  is  not  a  pleading:  the 
iUlns  of  which  is  allowed  by  law,  as  the 
same  can  be  filed  only  by  virtue  of  an 
order  of  court  made  in  the  exercise  of  the 
discretion  vested  in  it  by  the  provisions 
of  sections  472  and  473,  ante. — Hayes  v. 
BttUer,   26  Cal.  App.  743,  146  Pac.  663. 

IL  Sections  472  and  478,  ante,  provide 
that  the  court  may,  in  the  exercise  of  its 
discretion  and  upon  such  terms  as  may  be 
Just,  permit  certain  thing:s  to  be  done  which 
ander  the  law  the  party  has  no  rig:ht,  as 
of  course,  to  do. — Hayes  v.  Butler,  26  Cal. 
App.    74S.    145    Pac.    663. 

or  settlnv  aside  de- 

-An  order  setting:  aside 
a  default  for  failure  to  answer  a  second 
amended  complaint  within  the  time  required 
by  la'w  'Will  not  be  reversed  on  appeal  where 
the  default  occurred  throug:h  the  mistake 
of  a  clerk  in  the  office  of  counsel  for  the 
defendant  in  placing  the  copy  of  the  an- 
swer with  the  papers  in  another  pending 
»oit  relatincr  to  the  same  subject-matter, 
rnd  noting  the  time  to  answer  thereto  in 
i:;e  iiOce  calendar  under  the  number  of  the 


other    suit. — Downing:    v.    Klondike    Min.    6c 
Mill.    Co.,    165    Cal.    786.    134    Pac.    970. 

As  to  open  In  V  default  Jndvnients,  see, 
ante,  S  473,  note  Part  XXV. 

33.  Where  the  court  has  opened  a  de- 
fault and  placed  the  cause  in  a  condition 
for  trial  on  the  merits,  an  appellate  tribunal 
is  slow  to  Interfere  with  the  discretion 
therein  exercised,  even  when  the  showing: 
made  in  support*  of  the  motion  is  not  of 
the  strong:est  character. — Downing:  v.  Klon- 
dike Min.  &  Mill.  Co.,  165  Cal.  786.  134 
Pac.  970. 

34.  A  verified  answer  stating:  a  grood  de- 
fense to  the  cause  of  action  set  forth  in 
the  complaint  is  a  sufficient  affidavit  oT 
merits  on  a  motion  to  set  aside  a  default 
Judg:ment. — Reher  v.  Reed,  166  Cal.  625,  137 
Pac.    263. 

86.  It  is  an  abuse  of  discretion  to  refuse 
to  g:rant  an  application  for  relief  from  a 
default  Judg:ment,  where  the  affidavits  pre- 
sent a  strong:  showing:  of  excusable  neg:lect 
and  no  answeringr  affidavits  are  filed,  and 
such  affidavits  allege  a  substantial  defense 
as  ag:ainst  the  unverified  complaints  of  the 
plaintiff. — Hug:hes  Mfg:.  &  Lumber  Co.  v. 
Elliott.  167  Cal.  494.  140  Pac.  17. 

36.  An  affidavit  of  merits,  which  is  filed 
on  motion  to  open  a  default  Judg:ment,  that 
the  defendant  "has  fairly,  fully  and  truly 
stated  all  the  facts  and  g:rounds  of  de- 
fense to  the  complaint  and  cause  of  action" 
in  the  suit  to  his  attorney,  is  not  insuffi- 
cient because  it  fails  to  allege  that  the 
defendant  stated  "the  facts  of  the  case." — • 
Hughes  Mfg.  &  Lumber  Co.  v.  Elliott,  167 
Cal.   494,   140   Pac.   17. 

87.  An  order  vacating  a  default  Judg- 
ment  entered  in  an  action  to  recover  dam- 
ages for  the  malicious  prosecution  of  a  civil 
action  will  not  be  disturbed  on  appeal 
where  it  appears  that  the  affidavits  used  on 
the  motion,  which  were  uncontradicted,  de- 
clare that  the  defendants  were  foreigners 
unable  to  read  or  write  the  English  lan- 
guage, and  that  although  they  called  on 
an  attorney  and  requested  him  to  defend 
the  action,  they  did  not  know  that  another 
call  upon  him  was  necessary  to  verify  the 
answer;  and  it  further  appears,  from  the 
recital  in  the  order  and  Judgrment  setting 
aside  the  default,  that  oral  evidence,  not 
disclosed  in  the  record,  was  introduced  at 
the  hearing  of  the  motion. — ^Berri  v.  Rogero. 
168   Cal.    736,   146   Pac.    96. 

38.  Since  it  appears  from  such  order 
Itself  that,  in  addition  to  the  affidavits  of 
the  defendant,  oral  evidence  was  heard 
upon  the  motion  to  vacate  the  default,  and 
that  upon  this  evidence,  as  well  as  upon 
the  affidavits,  the  order  was  made,  the 
appellate  court  must  presume,  even  if  It  is 
conceded  that  the  affidavits  in  themselves 
were  insufficient  to  sustain  the  order,  that 
the  oral  testimony  introduced  upon  the 
hearing  warranted  the  trial  court  in  set- 
ting aside  the  default  .  and  judgment. — 
Berri  v.  Rogero,  168  Cal.  736,  145  Pac.  95. 
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89.  The  law  does  not  favor  snap  Judsr- 
ments.  The  policy  of  the  law  is  to  have 
every  migrated  case  tried  upon  its  merits, 
and  it  looks  with  disfavor  upon  a  party 
who,  regrardless  of  the  merits  of  his  case, 
attempts  to  take  advantage  of  the  mistake, 
surprise,  inadvertence,  or  neglect  ot  his  ad- 
versary.— Bern  V.  Romero,  168  Cal.  736,  145 
Pac.  95. 

40.  Where  a  party  in  default  makes  a 
seasonable  application  to-  be  relieved  there- 
from, and  flies  an  affidavit  of  merits  allegr- 
ing:  a  grood  defense,  and  the  plaintiff  flies  no 
counter-affidavit  and  makes  no  showing  that 
he  has  suffered  any  prejudice  or  that  In- 
justice will  result  from  the  trial  of  the 
case  upon  its  merits,  very  sligrht  evidence 
will  be  required  to  justify  a  court  in  settingr 
aside  the  default. — Berri  v.  Rogrero,  168  Cal. 
786,    145   Pac.   96. 

41.  Grantlngr  relief  agrainst  a  default  is 
largely  a  matter  of  discretion,  to  be  lib- 
erally exercised  by  the  court  in  the  fur- 
therance of  justice,  and  where  the  action 
of  the  trial  court  will  result  in  a  trial 
upon  the  merits,  the  appellate  courts  are 
very  reluctant  to  interfere  with  the  exer- 
cise of  such  discretion,  and  will  do  so  only 
where  it  clearly  appears  that  there  has 
been  a  plain  abuse  of  discretion. — Berri 
V.   Rogrero.   168   Cal.   786,   146   Pac.   95. 

42:  It  Is  not  essential  to  the  entry  of  a 
valid  judgrment  agrainst  a  defendant  that 
Its  default  should  have  been  actually  en- 
tered by  the  clerk;  a  valid  Judgment  by 
default  may  be  rendered  by  the  court, 
thougrh  no  formal  default  has  been  entered. 
—Crouch  V.  H.  L.  Miller  Co.,  169  Cal.  341, 
146   Pac.   880. 

48.  Where  a  father  is  deprived  of  the 
custody  and  control  of  a  minor  child  with- 
out knowledgre  of  any  proceeding  in  that 
behalf  and  without  a  hearing,  he  is  en- 
titled to  be  relieved  from  the  Judgment  or 
order  taken  against  him  because  of  surprise 
and  through  his  excusable  neglect. — Bell  v. 
Krauss.  169  Cal.  387,   146  Pac.  874. 

44.  The  action  of  a  trial  court,  upon  an 
application  to  set  aside  a  default  and  grant 
relief  from  the  judgment  based  thereon, 
rests  so  largely  in  the  discretion  of  that 
court  that  its  action  in  refusing  to  grant 
the  application  will  not  be  disturbed  on 
appeal  unless  the  record  clearly  shows  that 
such  discretion  has  been  abused. — Brown 
V.  Martin,  23  Cal.  App.  736,  139  Pac.  823. 

45.  Trial  courts  should  be  liberal  in  the 
application  of  the  remedial  provisions  of 
section  473  of  the  Code  of  Civil  Procedure, 
to  litigants  in  default,  to  the  end  that 
cause  may  be  presented  and  tried  upon 
their  merits;  and  where  the  parties  in  de- 
fault have  appeared  promptly,  apparently 
in  good  faith,  and  have  tendered  proper 
pleadings,  raising  Issues  going  to  the  merits 
of  the  action,  applications  to  set  aside  their 
defauU  arising  from  their  excusable  neglect 
ought  to  be  granted.— Brown  v.  Martin,  23 
Cal.  App.  786.  189  Pac.   828. 


46.  It  is  not  an  abuse  of  discretion  to 
refuse  to  set  aside  a  default  in  an  action 
for  forcible  entry  and  unlawful  detainer, 
notwithstanding  the  defendant  is  a  for- 
eigner without  ability  to  read  or,  write 
English  and  appears  promptly  and  shows 
that  his  default  occurred  through  his  ig- 
norance of  the  importance  of  the  precise 
date  of  service  of  process  upon  him,  where 
there  Is  no  showing  that  he  possesses  or 
pleads  a  sufficient  defense  to  the  action 
upon  the  merits. — Brown  v.  Martin,  23  Cal. 
App.  736,  139  Pac.  823. 

47.  The  fact  that  a  default  Judgrment  is 
satisfied  before  application  is  made  to  set 
aside  the  default  does  not  bar  the  remedy. 
—Brown  v.  Martin,  28  Cal.  App.  736,  139 
Pac.    823. 

48.  After  perfecting  of  an  appeal  from 
an  order  setting  aside  a  default  judgment, 
the  superior  court  Is  without  jurisdiction 
to  permit  the  matter  to  be  opened  upon 
fortified  affidavits  or  any  new  showing. — 
Durbrow  v.  Chesley.  24  Cal.  App.  416,  141 
Pac.  681. 

49.  Although  an  order  setting  aside  a 
default  Judgment  for  inadvertence  will  not 
be  reversed  except  where  an  abuse  of  dis- 
cretion Is  shown  in  making  it,  and  any 
doubt  that  may  exist  should  be  resolved  In 
favor  of  the  application,  to  the  end  of  se- 
curing a  trial  upon  the  merits, 'yet  if  no 
valid  excuse  for  the  inadvertence  is  made, 
the  order  will  be  vacated  on  appeal. — 
Durbrow  v.  Chesley,  24  Cal.  App.  416.  141 
Pac.   631. 

50.  An  affidavit  of  the  defendant's  attor- 
ney reciting  that  he  did  not  flle  an  answer 
In  time  because  there  were  other  actions 
pending  between  the  parties,  and  that  he 
had  a  conversation  with  the  plaintiff's  at- 
torney relative  to  the  consolidation  of  all 
the  actions,  does  not  warrant  the  court 
in  vacating  a  default  judgment,  when  It 
does  not  appear  that  the  plaintilTs  attor- 
ney consented  to  the  consolidation,  but  it 
does  appear,  by  his  uncontradicted  affidavit, 
that  the  suggested  consolidation  came  be- 
fore the  court  on  the  defendant's  motion 
and  was  denied  seven  days  before  the  last 
day  given  the  defendant  by  law  in  which 
to  answer. — Durbrow  v.  Chesley,  24  Cal, 
App.   416,   141   Pac.   631. 

51.  It  Is  not  an  abuse  of  discretion  to 
deny  a  motion  to  vacate  and  set  aside  a 
default  Judgment  on  the  alleged  ground 
that  the  defendant  was  sick  on  the  daj' 
he  was  served  with  a  copy  of  the  summons 
and  complaint,  and  that  he  was  delirious 
and  out  of  his  mind  from  that  date  until 
the  day  on  which  the  default  was  entered, 
where  such  claim  is  contradicted  by  the 
affidavit  of  the  process  server,  and  the  de- 
fault was  not  taken  until  four  days  after 
the  time  to  plead  had  elapsed  and  the  mo- 
tion for  relief  not  made  until  six  days  after 
knowledge  of  the  default. — Morton  v.  Shan- 
non,  26  Cal.  App.   689.  147  Pac.  1179. 
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52.  The  srrantincT  or  denyincr  of  a  motion 
made  under  the  terms  of  section  478  of 
the  Code  of  Civil  Procedure  is  a  matter 
that  rests  so  largrely  in  the  discretion  of 
tlie  trial  court  that  its  action  will  not  be 
disturbed  on  appeal  unless  it  is  made  clearly 
to  appear  that  there  was  an  abuse  of  dis- 
cretion.— ^Morton  v.  Shannon,  26  Cal.  App. 
W9,  147   Pac.   1179. 

53.  Where  a  corporation  is  substituted 
ts  a  party  defendant  in  place  of  another 
corporation,  a  Judgrment  entered  agralnst 
it.  vhen  there  has  been  no  service  upon  or 
appearance  In  behalf  of  it,  may  be  vacated 
under  section  473,  ante. — Altpeter  v.  Postal 
Telegraph  Cable  Co.,  26  Cal.  App.  1705,  148 
Pac  241. 


54.     Directory— Provbdona  of  section  are. 

—Section  Is  directory  only,  and  failure  to 
obey  injunction  thereof  does  not  alfect  le- 
gality *or  validity  of  Judgrment  afterwards 
entered. — First  Nat.  Bank  v.  Wolff,  79  Cal. 
IS.  73,  21  Pac.  661,  748. 

56.  Section  Is  purely  directory  and  not 
mandatory. — ^Bundy  v.  Masriness.  76  Cal.  632. 
S34.  18  Pac.  668;  Churchill  v.  Louie,  185 
Cal.  608.   612,  67  Pac.  1052. 

i6.  Provision  that  clerk  must  enter  Judgr- 
ment "immediately"  after  entering:  default, 
IS  merely  directory.  His  failure  to  do  so 
may  render  him  liable  to  action  by  Judgr- 
ment-creditor,  but  does  not  render  void 
judgment  subsequently  entered  upon  such 
default,  nor  can  defendant  agrainst  whom 
jadsment  is  entered  Invoke  such  failure  for 
purpose  of  annullingr  Judgrment  to  which  he 
has  no  other  defense. — Edwards  v.  Hellings, 
i«3  Cal.   204,   207,   37   Pac.   218. 

57.  Jurisdiction  is  not  lost  by  failure  of 
clerk  to  enter  Judgrment  within  twenty-four 
koura.  Only  penalty  is  that  provided  by 
iubdivislon  6  of  section  581,  ante,  which 
authorizes  dismissal  of  action  where  for  six 
months  after  verdict  party  entitled  to  Judgr- 
ment neglects  to  demand  or  have  same  en- 
tered.— Waters  v.  Dumas,  75  Cal,  668,  665,  17 
Pac   686. 

SB.  Saate— ProTlaloM  for  Immediate  entry 
•f  ladsaieat  on  retnm  of  verdict  is  direc- 
tory, and  Judgrment  sigrned  by  Judgre  and 
filed  with  clerk  is  not  void.  Omission  of 
clerk  to  enter  Judgrment  is  but  negrlect  of 
mioisterlal  duty,  which  may  be  performed 
at  any  time. — ^Harris  v.  Fidalgro  Mill.  Co.,  38 
Wash,  169,  80  Pac.  289. 

S8l     Effect   of  redtal  of  service   of  sam- 

wna — It  is  prejudicial  error,  in  an  action 
to  quiet  title  to  a  mining:  claim  where  the 
qaestlon  of  performance  of  assessment  work 
by  the  defendant  as  prior  locator  is  the 
Biaterlal  issue,  to  exclude  evidence  of  a 
judgment  annulling:  such  a  deed  by  the  lo- 
cator to  the  company  on  the  grround  that 
it  appeared  from  the  Judgrment-roll  that 
the  allldavit  of  service  of  summons  was  in- 
fiiAclent,  where  the  Judgrment  itself  recited 
that  the  defendant  *'was  duly  served  with 
paramons." — Musser  v.  Fitting:.  26  Cal.  App. 
746.  14S  Pac.  536. 


60.  The  recital  as  to  due  service  of 
process  in  a  Judgrment  is  conclusive  of  such 
fact  upon  collateral  attack,  unless  it  be 
positively  contradicted  by  the  record  itself, 
and  such  contradiction  must  be  explicit  and 
irreconcilable. — Musser  v.  Pitting:,  26  Cal. 
App.  746,  148  Pac.  636. 

61.  ^'Bntry  of  Jadsmenf— And  ^'rendition 
of  Jadsment'*— As  used  In  code,  have  dis- 
tinct meanlngrs.  "Rendition"  is  the  pro- 
nouncement of  verdict  of  Jury  or  decision 
of  court,  while  the  "entry"  is  but  minis- 
terial act  of  clerk. — Gray  v.  Palmer,  28 
Cal.  416,  418,  423. 

As  to  rendition  of  Judsment*  see  pars. 
121-125,   this  note. 

62.  Whether  formal  Judg:ment  sig:ned  by 
court  and  filed  with  clerk  may  be  consid- 
ered in  leg:al  .contemplation  as  having:  been 
entered  from  time  of  filing:,  sug:sested  but 
not  decided. — Gray  v.  Palmer,  28  Cal.  416, 
423. 

63.  Same— Bntry  of  Jndirment— In  gen- 
eral.— Under  our  procedure  the  court  pro- 
nounces its  decision,  which  in  fact  is  the 
oral  Judgrment  in  the  case.  This  Judgrment 
is  to  derive  its  support  from  written  flnd- 
iuKs  of  fact  and  conclusions  of  law  sig:ned 
by  the  court.  The  ministerial  duty  of  the 
clerk  is  to  enter  a  Judg:ment  in  conformity 
with  the  decision  of  the  court,  evidenced 
by  the  sig:ned  flnding:s  and  conclusions.  In 
the  g:enerallty  of  cases,  to  an  intellig:ent 
clerk,  the  conclusions  of  law  will  be  sufll- 
clent  gruidance  for  the  entry  of  a  correct 
Judg:ment.  But  it  is  eminently  proper  for 
the  court  to  g:ive  to  the  clerk  for  his  direc- 
tion the  form  of  )udg:ment  which  the  deci- 
sion or  oral  Judgment  calls  for. — Take- 
kawa  V.  Hole,  170  Cal.  323,  149  Pac.  593. 

As  to  what  entry  of  record  Is  necessary 
to  complete  Judgment  or  order,  see  note 
28  L.   R.  A.   621. 

64.  The  entry  here  provided  for  is  purely 
a  ministerial  act. — Hoover  v.  Lester,  16 
Cal.  App.  158.  116,  Pac.  382. 

65.  Same— Same— Certificate  of  clerk  of 
conrt  of  sister  state  reciting  that  he  finds, 
on  inspection  of  the  records  of  the  court, 
an  orlgrinal  record  of  Judg:ment,  a  copy  of 
whiQh  is  set  out,  without  showing:  from 
what  book  of  the  court  records  taken, 
shows  that  the  Judgrment  is  of  record,  and 
in  effect  shows  the  entry  of  the  Judg:ment 
within  the  provisions  of  above  section  and 
section  668,  post.  Court  of  Civil  Procedure. 
— Wilson  v.  Durkee,  20  Cal.  App.  492,  129 
Pac.   617,  rehearing:  denied. 

66.  Same— Same— -Editorial  note:    It  Is  to 

be  regrretted  that  the  supreme  court  failed 
to  look  Into  this  case,  because  the  above 
holding:,  under  the  circumstances  of  the 
case  and  the  condition  of  the  pleading:s,  is 
not  thoug:ht  to  be  warranted  by  sound 
principles  of  law  and  procedure,  and  may 
establish  a  precedent  of  bad  law.  The  ac- 
tion was  on  a  forelgm  Judg:ment,  commenced 
after  the  amendment  of  1907  to  above  sec- 
tion   went    into    elfect,    and    the    complaint 
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is  thoucrl^t  to  have  been  Insufflclent  to  con- 
fer jurisdiction  on  the  court  to  hear  and 
determine  the  cause;  and  that  the  document 
passed  upon  was  inadmissible  in  evidence 
over  the  objection  of  the  defendant. 

67.  The  complaint  merely  allesres  (1)  that 
the  JudfiTRient  sued  on  "was  duly  made  and 
sriven/'  and  did  not  allege  (2)  that  the 
Judgement  awarded  was  duly  entered  in 
the  Judsrment-book,  which  latter  fact  is  a 
necessary  and  indispensable  affirmative  act 
under  the  amendment  to  above  section, 
which  provides,  among:  other  things,  that 
"in  no  case  is  a  judgment  effectual  for  any 
purpose  until  so  entered." 

68.  Before  the  amendment  of  1907  to 
above  section  the  complaint  was  srood  (see 
City  of  Los  Angreles  v.  Melius,  69  Cal.  444, 
451),  but  it  is  submitted  that  since  that 
amendment  the  affirmative  fact  of  entry 
Is  a  Jurisdictional  fact  which  must  be  set 
out  In  the  complaint  in  an  action  founded 
upon  a  Judgrment,  and  that  a  complaint 
foUowinsT  the  provisions  of  section  456, 
ante,   is   no  longer  sufficient. 

69.  Under  above  section  as  it  stood  prior 
to  the  amendment  of  1907  the  simple  alle- 
gation that  the  Judgment  was  "duly  given 
and  made,"  as  provided  in  section  456,  ante, 
raised  the  rebuttable  presumption  that  the 
clerk  of  the  trial  court  had  done  his  public 
duty  and  that  the  Judgment  had  been  duly 
and  properly  entered  in  the  proper  book, 
to  wit,  in  the  Judgment-book.  But  the 
amendment  of  1907  introduces  a  new  ele- 
ment, and  makes  a  specific  affirmative  act 
necessary,    without    which    affirmative    act 

j  the  Judgment  is  "in  no  ^case  effectual  for 
I  any  purpose,"  and  is  insufficient  to  confer 
:  Jurisdiction  upon  another  court  in  an  ac- 
<  tion  founded  upon  such  Judgment.  This 
amendment  does  away  with  the  presump- 
tion which  formerly  prevailed  in  such  cases 
for  the  reason  that  there  can  be  no  pre- 
sumption (1)  as  to  affirmative  acts  or  facts 
necessary  to  confer  a  right,  or  (2)  as  to 
acts  or  facts  necessary  to  confer  Jurisdic- 
tion. Until  this  affirmative  act  required  by 
the  amendment  of  1907  has  been  performed 
the  Judgment  (1)  can  not  be  made  the  basis 
of  a  suit,  and  (2)  can  not  confer  Jurisdic- 
tion upon  another  court  to  entertain  an 
action  based  or  founded  upon  such  Judg- 
ment. 

70.  It  is  absolutely  essential,  under  the 
amendment  of  1907,  that  the  complaint 
upon  a  Judgment  shall  aver  in  direct  and 
distinct  terms  that  the  Judgment  sued  on 
was  duly  and  regularly  entered  in  the 
Judgment-book,  before  the  court  can  take 
cognizance  of  and  have  Jurisdiction  over 
the  action.  No  presumption  arises  as  to 
such  essential  affirmative  fact  and  act.  The 
burden  is  upon  the  plaintiff  to  allege  and 
prove  this  affirmative  fact  and  act,  and 
that  burden  remains  upon  him. throughout 
— that  is,  the  defendant  is  not  required  to 
prove  a  negative.  This  principle  is  lumi- 
nously discussed  in  Pay  v.  Burditt.  81  Ind. 
4.'{3,   42   Am.   Rep.   142.     See  Jackson   Paper 


Mfg.  Co.  y.  Commercial  Nat.  Bank,  99  111. 
App.  108;  Carver  v.  Carver.  97  Ind.  497; 
Cunningham  v.  Hoff,  118  Ind.  263.  20  N.  E. 
756;  Adams  v.  Bailey,  169  Ind.  518.  124  Am. 
St.  Rep.  240.  13  L.  R.  A.  (N.  S.)  1003.  82 
N.  E.  1057;  Simpson  v.  Davis,  119  Mass.  269. 
20  Am.  Rep.  324;  Murray  v.  Norwood.  192 
N.  Y.  172.  84  N.  E.  958;  Wright  v.  Bragg. 
106  Fed.  26,  45  C.  C.  A.  206. 

71.  The  principles  are  well  established 
and  never  questioned  in  any  court  of  record 
until  the  case  of  Wilson  v.  Durkee  (1)  that 
the  presumptions  of  regularity  and  that  a 
public  officer  has  done  his  public  duty  do 
not  apply  to  supply  proof  of  Independent 
and  substantive  facts  (DuPont  v.  Sanitary 
DIst.,  203  111.  170,  67  N.  E.  815;  United 
States  V.  Ross,  92  U.  S.  281.  23  L..  ed.  707: 
Herron  v.  Dater,  120  U.  S.  464.  30  L.  ed.  748. 
7  Sup.  Ct.  620;  Sabarlego  v.  Maverick,  124 
U.  S.  261,  31  L.'  ed.  430.  8  Sup.  St.  461; 
United  States  v.  Carr,  132  U.  S.  644.  33  L.. 
ed.  488,  10  Sup.  Ct.  182).  and  (2)  the  pre- 
sumption of  regularity  does  not  extend  to 
Jurisdictional  facts. — Sheldon  v.  Wright.  7 
Barb.   (N.  Y.)   89. 

72.  There  is  no  presumption  of  law  or 
of  fact  that  a  public  officer  has  executed 
all  of  his  public  duties  in  relation  to  a  mat- 
ter in  controversy,  arising  from  proof  of 
prior  circumstances  which  placed  him  in  a 
position  of  obligation  and  ability  to  per- 
form the  same. — ^United  States  v.  Ross,  92 
U.  8.  281,  23  L.  ed.  707;  Johnson's  Admr. 
V.  United  States.  14  Ct.  of  CI.  276. 

73.  A  person  claiming  a  particular  and 
peculiar  right  not  common  to  all.  given  by 
statute,  which  is  given  when  a  particular 
state  of  facts  exist,  only,  must  show  the 
existence  of  the  state  of  facts  required  to 
confer  the  right,  and  of  all  the  facts,  as 
provided  in  the  statute  giving  the  right. — 
San  Bernardino  Inv.  Co.  v.  Merrill,  108 
Cal.  490,  41  Pac.  487:  Brown  v.  Peters.  71 
Me.  765;  Poole  v.  Tyler.  94  U.  S.  518.  24 
L.  ed.  167:  The  Illinois.  2  Fllpp.  406.  Fed. 
Cas.  No.  7005:  The  Minnie  R.  Childs.  10  Ben. 
553,  556,  Fed.  Cas.  No.  9640;  The  Menom- 
inie,  36  Fed.  200;  The  A.  W.  Thompson.  89 
Fed.  117;  The  H.  N.  Emllle.  70  Fed.  512: 
Woodward  v.  Dillworth,  75  Fed.  418,  21 
C.  C.  A.  420,  41  U.  S.  App.  191;  The  John 
S«  Parsons,  110  Fed.  996;  Stern  v.  La  Com- 
pagnle  Generalie  Transatlantique,  110  Fed. 
998. 


74.  Same-— Saine^-Entry    anne    pro    tvBc 

— Where  a  Judgment  has  been  rendered  and 
its  entry  omitted,  it  may  be  subsequently 
entered  and,  if  Justice  requires,  may  be 
made  to  take  effect  nunc  pro  tunc  as  of  the 
date  when  it  was  actually  made. — ^Nolte 
V.  Nolte.   29  Cal.  App.   126,   154  Pac.   878. 

75.  Same— Same»9lsiiatare    of    Jndve. — 

The  fact  that  the  signature  of  the  Judflre 
appears  on  the  entry  of  Judgrment  in  the 
Judgment-book  adds  nothing  to  the  record: 
nor  does  the  want  thereof  detract  from  its 
sufficiency. — ^Hoover  v.  Lester,  16  Cal.  App. 
153,   116  Pac.   882. 
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Aa  to  wim^Mtmme  of  Jndse  not  bolnv  e«se»-       to    every   matter   which    the   parties   mi^ht 


till,  see  par.  7,  this  note. 


ie»9vfllclency  of. — The  en- 
try of  Judgment  as  herein  provided  is  suffi- 
cient when  its  sets  forth  the  substance 
of  the  flndiners  and  conclusions  written  and 
filed  by  the  Judgre  as  required  by  section 
iZi  Code  Civil  Procedure. — Hoover  v.  Lester, 
II  Cal.  App.  154.  116  Pac.  382. 

77.  Eqalty  eaaeo-— liVhere  Ismies  are  sub- 
■Ittcd  to  iwnry  mr^  not  Inclvded  in  thia  ooe- 
tioa  and  clerk  has  no  power  to  enter  judg- 
ment upon  such  verdict. — Churchill  v. 
Loaie,  185  Cal.  608.  612,  67  Pac  1052. 

78.  Same— Inhere  verdict  decisive  of  case 
is  rendered  In  equity  action,  is  orally 
adopted  by  court  upon  which  court  orally 
orders  Judflrment  entered,  which  in  fact  was 
never  entered,  court  may  at  any  time  there- 
after render  judgrment  nunc  pro  tunc,  cause 
same  to  be  entered  notwithstanding:  that 
:n  meantime  his  term  of  office  had  expired 
and  be  had  been  re-elected  thereto. — Holt 
V.  Holt,  107  Cal.  268.  261.  40  Pac.  390. 

7).  Verdict  in  equitable  action  is  only 
advisory,  but  when  it  is  decisive  of  action. 
ia  regularly  returned,  and  entered  In  mln- 
ntes  of  court,  and  thereupon  court  orally 
orders  Judgment  to  be  entered,  it  consti- 
tutes verbal  adoption  of  verdict  and  ren- 
dition of  Judsrment.  It  then  became  duty  of 
clerk  to  transcribe  it  into  minute-book  of 
coart  and  enter  Judgment  as  ordered;  fail- 
are  of  clerk  to  do  so  is  failure  to  perform 
ministerial  duty  which  can  afterwards  be 
performed  at  his  own  instance,  or  by  direc- 
tion of  court  at  any  time. — Holt  v.  Holt, 
117  Cal.  25S.    261,   40  Pac.   390. 

St.  Same  Same— Finality  and  eonclv- 
iHeaf  Ron  Judicata^ — Until  a  Judgrment 
becomes  final  by  affirmance  on  appeal,  or 
by  the  lapse  of  the  time  within  which  an 
ap|>eal  might  be  taken,  the  Judgrment  is  not 
admissible  In  evidence  and  can  not  be  relied 
Bpon  as  the  foundation  of  rigrhts  declared 
in  it— fiewell  v.  Johnson.  166  Cal.  762,  134 
Pac  704. 

As  to  res  Jvdlcata,  see  pars.  126-142,  this 
note. 

81.  A  cause  of  action  between  parties 
can  be  litigrated  to  Judgrment  but  once,  and 
vhen  a  subsequent  suit  is  brougrht  for  iden- 
tically or  substantially  the  same  cause  of 
action  that  was  set  up  and  litigated  in  the 
former  suit,  the  former  Judgrment  is  a  bar. 
-Krrepickl  ▼.  Krzepicki,  167  Cal.  449.  140 
Pac  13. 

12.  Whether  or  not  such  prior  Judgrment 
it  a  bar  to  a  subsequent  suit  does  not  de- 
pend on  the  difference  in  relief  sougrht  in 
tlte  two  actions,  but  upon  the  question 
vbetber  the  same  matter  put  in  issue  in 
the  second  suit  between  the  same  parties 
was  actually  in  issue  in  the  first  and  ad- 
JBdicated.— Krzepicki  v.  Krzepicki,  167  Cal. 
449.  140  Pac.    IS. 

33.  The  rule  that  a  "Judgrment  is  final 
and  conclusive  between  the  parties  not  only 
u  to  matters  actually  determined,  but  as 


have  litigrated  and  have  decided  as  Incident 
to  or  essentially  connected  with  the  sub- 
ject-matter of  the  litigration  within  the 
purview  of  the  origrinal  action,"  can  not 
properly  be  invoked  as  to  an  issue  which 
affirmatively  appears  not  to  have  been  de- 
termined by  the  Judgr9ient;  as  to  that  issue 
there  is  no  Judgrment,  and  necessarily  there 
can  be  no  estoppel  by  something  that  does 
not  exist. — Jacoby  v.  Peck,  28  Cal.  App. 
363,   138  Pac.   104. 

84.  When  a  Judgrment  is  once  entered  of 
record,  it  must  stand  as  the  Judgrment  until 
it  is  vacated,  modified,  or  disposed  of  by 
some  means  provided*  by  law.  and  entering: 
additional  Judgrments  is  not  one  of  them. — 
Vallejo  &  Northern  R.  Co.  v.  Reed  Orchard 
Co..  18  Cal.  App.  Dec.  235,  367,  140  Ad- 
vance Sheets  Pac.  955;  appealed  to  supreme 
court  and  withdrawn  from  permanent  Pa- 
cific Reporter.  See  supreme  court  decision, 
169  Cal.  645,  147  Pac.  238. 

85.  This  suit  in  equity  In  a  federal  court 
to  have  it  established  that  the  defendants 
held  title  to  an  undivided  Interest  in  real 
estate  in  trust  for  the  plaintiff  is  held  to 
be  a  collatefal  attack  upon  a  former  decree 
of  a  state  court  foreclosing:  the  interest  of 
the  predecessors  of  the  plaintiff  and  not 
maintainable. — Carpenter  v.  M.  J.  &.  M.  &  M. 
Consolidated.  212  Fed.  868. 

86.  Heirship  —  Proeoedlnvs  to   determine 

under  section  1664.  post.  Is  not  proceeding: 
in  which  Judgrment  contemplated  by  this 
section  is  rendered. — In  re  Blythe,  110  Cal. 
226,   228,   40  Pac.   641. 

87.  Interest  —  Provision  tknt  Jndsment 
shall  bear,  is  made  by  law,  and  may  there- 
fore be  included  In  Judg:ment  as  entered  by 
clerk,  althoug:h  decision  be  silent  upon 
question  of  interest. — San  Joaquin  L.  &  W. 
Co.  V.  West.  99  Cal.  345.  347.  33  Pac.  928. 

88.  Same— Before*  not  sifter,  verdlet  In- 
eluded. — Interest  should  be  provided  for  in 
Judg:ment  from  day  of  rendition  of  verdict, 
the  two  sums  should  be  separately  stated 
and  entered;  clerk  can  not  include  in  Judgr- 
ment sum  equal  to  interest  from  rendition 
of  verdict  to  entry  of  Judgrment. — ^Alpers  v. 
Schammel,  75  Cal.  590,  593.  17  Pac.  708. 

88.  Interpretation  and  applleatlon  of 
Jvdffment. — In  applying:  a  Judg:ment.  if  the 
lang:uagre  is  in  any  deg:ree  uncertain,  the 
circumstances  surrounding-  Its  making:  may 
be  referred  to. — Watson  v.  Liawson.  166  Cal. 

235.  136  Pac.  961. 

90.  A  Judgment  must  be  construed  with 
reference  to  the  law  regulatlngr  the  rights 
of  the  parties. — Watson  v.  Lawsou.  166  Cal. 

236,  135   Pac.   961. 

91.  In  case  of  doubt  regarding  the  sig- 
nification of  a  Judgment,  or  any  part 
thereof,  the  whole  record  may  be  exam- 
ined for  the  purpose  of  removing  the  doubt; 
and  when  It  admits  of  two  constructions, 
that  one  will  be  adopted  that  Is  consonant 
with  the  Judgment  that  should  have  been 
rendered   on   the  facts  and   the  law  of  the 
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allow,  on  such  terms  as  may  be  Just,  such 
defendant  or  his  legral  representative,  at  any 
time  within  one  year  after  the  rendition  of 
any  Judgrment  in  such  action,  to  answer  to 
the  merits  of  the  origrinal  action,"  a  defend- 
ant corporation  which  was  not  served  with 
summons,  service  having:  been  made  instead 
upon  a  foreigrn  corporation  by  the  same 
name,  and  hence  which  did  not  defend  or 
appear,  may,  six  months  after  it  mi^ht  have 
appealed  from  the  Judgrment,  move  to  set 
It  aside.  —  Altpeter  v.  Postal  Teiesrraph- 
Cable  Co.,  25  Cal.  App.  255.  143  Pac.  93. 

119.  Such  provision  of  the  Code  of  Civil 
Procedure  does  not  contemplate  a  new  or 
an  independent  suit  In  equity  to  set  aside 
the  Judgment  in  order  to  enable  the  defend- 
ant to  answer  to  the  merits;  it  is  intended 
as  a  distinct  remedy  from  and  cumulative 
to  that  which  may  be  had  in  a  court  of 
equity  to  annul  a  Judgment,  the  time  for 
appealing  which  has  passed. — Altpeter  v. 
Postal  Telegraph-Cable  Co.,  25  Cal.  App.  255. 
143  Pac.  98. 

120.  The  application  of  such  code  provi- 
sion is  not  conflned  to  cases  where  construc- 
tive service  has  been  had  and  a  default 
Judgment  thereupon  entered. — Altpeter  v. 
Postal  Telegraph-Cable  Co.,  26  Cal.  App. 
256,  148  Pac.  98. 

121.  ReBditioM  of  JvdvmeBt — ^What  Ui  a. 

— Declaration  of  general  conclusion  of  law 
from  the  facts  found  is  rendition  of  Judg- 
ment so  far  as  the  Judgment  when  entered 
may  relate  to  such  rendition  from  certain 
purposes.  But  this  does  not  make  the  con- 
clusions of  law  first  announced  final  and  be- 
yond reach  of  court  so  that  it  can  not 
change  or  correct  them  before  Judgment  Is 
entered.  There  is  no  Judgment  which  Is 
final  until  a  Judgment  is  recorded. — Condee 
V.  Barton,  62  Cal.  1.  6. 

A«  to  entry  of  ladvmeiit,  see  pars.  61-76, 
this  note. 

122.  Same— By  what  Jad^e  made. — In  case 
where  testimony  was  heard  by  one  Judge, 
matter  submitted  to  another  Judge  who 
never  heard  any  witnesses  testify,  and  be- 
fore whom  no  report  of  testimony  was  pro- 
duced, but  who  orally  decided  issue,  and 
where  Judgment  was  signed  by  still  another 
Judge,  it  can  not  stand,  and  must  be  re- 
versed on  appeal.  Party  litigant  is  entitled 
to  decision  from  the  Judge  who  hears  evi- 
dence where  matter  is  tried  without  Jury, 
and  from  Jury  that  hears  evidence,  where  it 
is  tried  by  Jury.  He  can  not  be  compelled 
to  accept  decision  upon  facts  from  another 
Judge  or  another  Jury. — In  matter  of  guar- 
dianship of  Sullivan.  143  Cal.  462.  467,  77 
Pac.  153. 

As  to  deelMlon  or  flndinv  of  coart,  see, 
ante,   S§  632-635  and  notes. 

123.  Same— Clerk's  entry  In  minutes  of 
trial,  does  not  constitute  Judvment. — Rendi- 
tion of  Judgment  is  filing  of  findings  of  fact 
and  conclusions  of  law  upon  which  clerk 
may  at  any  time  thereafter  enter  Judgment 
at  length  in  records  of  court. — Crim  v.  Kes- 
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sing,  89  Cal.   478,  486,   488,  28  Am.  St.  Rep. 
491,  26  Pac.  1074. 

124.  Same-— PHor  to  cade,  flndlnss  were 
not  essential  to  entry  or  validity  of  Jnd«- 
went,  and  therefore  It  was  held  that  entry 
in  clerk's  minutes  of  decision,  as  announced 
by  court,  constituted  "rendition  of  Judg- 
ment." But  under  code,  whenever  findings 
are  required,  there  can  be  no  "rendition  of 
Judgment"  until  they  are  made  and  filed 
with  clerk.  Findings  of  fact,  however,  are 
required  only  upon  trial  of  question  of  fact, 
and  they  may  in  all  instances  be  waived. 
Whenever  they  are  waived,  or  are  not  re- 
quired, entry  of  its  decision  in  minutes  of 
court  constitutes  "rendition  of  Judgment"  in 
same  manner  as  it  would  under  former 
system. — CrIm  v.  Kessing.  89  Cal.  478.  488. 
23  Am.  St.  Rep.  491,  26  Pac.  1074. 

125.  Rendition  of  Judgment  is  Judicial 
act.  while  entry  upon  record  is  merely  min- 
isterial.— Crim  V.  Kessing.  89  Cal.  478.  488. 
23  Am.  St.  Rep.  491,  26  Pac.  1074. 

120.  Res  Judicata — ^In  veneral.— A  former 
Judgment  between  the  parties  to  an  action 
is  conclusive  In  all  subsequent  actions  in- 
volving the  same  question,  not  only  as  to 
the  matters  actually  decided  in  the  former 
controversy,  but  as  to  all  matters  belong>ing 
to  the  subject  of  the  controversy  and  prop- 
erly within  the  scope  of  the  issues  which 
also  might  have  been  raised  and  determined: 
the  presumption  being  that  all  such  issues 
were  presented  and  decided. — Southern  Pa- 
cific Co.  V.  Edmunds,  168  Cal.  415,  143  Pac 
697. 

127.  But  as  to  matters  which  might  have 
been  litigated  and  decided  in  a  former  suit 
as  within  the  scope  of  the  issues,  but  which 
were  not  actually  or  expressly  in  issue  and 
adjudicated,  only  a  presumption  is  Indulg^ed 
that  they  were  decided;  and  this  presump- 
tion Is  disputable  and  may  be  overcome  by 
showing  that  although  a  particular  matter 
was  involved  In  the  former  action,  it  was 
by  consent  of  the  parties  withdrawn  from 
consideration  at  the  trial  and  did  not  at  all 
enter  into  or  constitute  any  part  of  the  ver- 
dict of  the  Jury  or  the  final  determination 
of  that  action. — Southern  Pacific  Co.  v.  Ed- 
munds, 168  Cal.  415,  143  Pac.  597. 

128.  A  Judgment  in  an  action  to  recover 
for  personal  injuries  is  not  conclusive  on 
the  right  of  the  defendant  In  its  subsequent 
action  to  determine  its  right  to  credit  on 
the  Judgment  the  amount  paid  by  it  to  the 
plaintlflr  before  the  commencement  of  the 
damage  action  for  a  full  release  of  his  claim 
for  injuries,  where  the  right  to  the  credit 
is  not  questioned  in  the  damage  suit,  but 
the  validity  of  the  release  alone  contested 
and  the  Jury  are  instructed,  by  consent  of 
both  parties,  after  the  refusal  of  the  court 
to  give  an  instruction  at  the  request  of  the 
plaintiff  that  they  should  disregard  the  re- 
lease, except  if  they  found  for  the  plaintiff 
they  should  credit  the  amount  paid  for  the 
release,  that  "in  case  you  find  for  the  plain- 
tiff, you  are  Instructed  that  you  shall  find 
and  insert  in  your  general  verdict  the  fuu 
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amount  of  his   damages   without   crediting-      Judicata,  and  to  permit  causes  of  action  or 


defendant  for  the  one  thousand  two  hundred 
and  fifty  dollars  which  it  has  paid,  and 
▼Ithont  makinsT  any  allowance  therefor.'* 
—Southern  Pacific  Co.  v.  Edmunds.  168  Cal. 
415,  143  Pac.  597. 

12$.  The  purpose  of  such  "consent"  In- 
stmction  Immediately  following:  the  refusal 
of  the  court  to  ffive  the  "credit"  instruction 
▼as  to  withdraw  the  matter  of  the  right  of 
the  plaintiff  to  such  credit  from  present 
consideration  by  the  jury,  leaving  its  appli- 
cation on  any  judgment  which  might  be 
obtained  against  the  defendant  for  consid- 
eration when  it  should  be  called  on  to  sat- 
isfy it. — Southern  Pacific  Co.  v.  Edmunds, 
H8  Cal.  415,  148  Pac.  597. 

130.  In  an  action  to  quiet  title  to  a  tract 
of  land,  where  the  defendant  by  answer 
claims  ownership  of  an  easement  over  the 
land  claimed  by  plaintiff,  conslstinir  of  a 
roadway  leading-  from  defendant's  land 
MToaa  the  plaintiff's  land  to  a  public  high- 
way, a  final  judgment  in  a  former  action 
between  the  same  parties  declaring  defend- 
ant herein  to  be  entitled  to  the  Indentlcal 
rasement,  is  conclusive  of  the  rights  of  the 
Arties,  and  Is  admissible  in  evidence  with- 
out the  necessity  of  setting  it  up  as  a 
former  adjudication. — Hlguera  v.  Corea,  168 
Cal.  788.  146  Pac.  529. 

131.  Practically  the  sole  purpose  of  re- 
sorting to  courts  for  a  judgment  establish- 
iar  a  right  is  to  furnish  the  party  with  a 
record  on  which  he  can  rely  as  conclusive 
proof  of  his  rlffht  whenever  it  is  again  as- 
8aiied.~Hlguera  v.  Corea,  168  Cal.  788,  145 
Pac.  529. 

112.  The  successor  in  interest  of  the 
original  defendant  in  an  action  to  enjoin 
tbe  latter  from  divertlnflr  the  waters  of  a 
certain  creek  is  bound,  under  section  1908  of 
the  Code  of  Civil  Procedure,  by  a  judsrment 
Is  favor  of  the  plaintiff  to  the  same  extent 
as  was  the  orisrinal  defendant  before  it 
transferred  the  property. — Gale  v.  Tuol- 
omne  County  Water  Co.,  169  Cal.  46,  145  Pac. 
U2. 

133.  The  general  rule  that  a  judflrment  is 
conclusive,  not  only  as  to  that  which  is  ac- 
tually determined,  but  also  as  to  every 
other  matter  which  the  parties  might  have 
litigated  in  the  action,  is  not  always  appli- 
cable literally. — Brown  v.  Brown,  171  Cal.  1, 
147  Pac.  1168. 

134.  The  issues  In  a  case  ordinarily  refer 
to  the  beginning  of  the  suit,  and  matters 
occurring  durlnsr  its  pendency  are  not  In 
(asue,  and  can  not  be  received  in  evidence, 
uulesa  under  some  supplemental  pleading 
filed  by  permission  of  the  court.  The  plain- 
i\tt  is  not  estopped  from  asserting  any  title 
aconlred  after  the  commencement  of  the 
action,  because  he  must  generally  recover 
Bpon  the  cause  of  action  held  by  him  at 
that  time,  and  can  not  be  aided  by  right  of 
anion  arising  afterward. — Brown  v.  Brown, 
179  CaL  1,  147  Pac.  1168. 

13$.    All  matters  in  litigation  which   be- 
come   the    bases    of    a    judgment    are    re5> 


defenses  once  presented,  considered  and 
definitely  determined  to  be  again  asserted 
in  another  or  subsequent  suit  or  action  is 
in  violation  of  the  principles  underlying  and 
supporting  the  doctrine. — Qluffre  v.  Lauri- 
cella,  25  Cal.  App.  422,  148  Pac.  1061. 

136.  The  failure  of  the  defendant,  in  an 
action  for  damages  for  the  malicious  prose- 
cution of  certain  attachment  suits,  to  plead  ' 
the  Judgment  in  a  former  action  to  enjoin 
the  prosecution  of  such  suits,  in  which  no 
damages  were  asked  or  allowed,  as  a  bar, 
constitutes  a  waiver  of  such  defense. — Schu- 
del  V.  Helbing,  26  Cal.  App.  410,  147  Pac.  89. 

137.  A  judgment  obtained  in  a  suit  in 
equity  to  compel  the  specific  performance 
of  a  contract  for  a  lease,  and  to  restrain  the 
lessor  from  instituting*  and  prosecuting  suc- 
cessive attachment  suits  for  an  Increased 
rental  based  upon  the  attempted  repudiation 
of  the  contract,  is  not  a  bar  to  a  subsequent 
action  for  damages  for  the  malicious  prose- 
cution of  the  attachment  suits. — Schudel  v. 
Helbing.  26  Cal.  App.  410,  147  Pac.  89. 

138.  A  judgment  of  the  state  supreme 
court  that  premature  notice  of  an  intention 
to  move  for  a  new  trial  did  not  deprive  the 
court  of  jurisdiction  to  hear  an  appeal  nor 
constitute  ground  for  its  dismissal  because 
of  want  of  Jurisdiction,  is  binding  on  a  sub- 
sequent grantee  of  land  sold  under  the 
judgment  appealed  from,  when  the  judg- 
ment is  collaterally  attacked  In  a  federal 
court. — United  States  Oil  &  Land  Co.  v.  Bell, 
219  Fed.  785. 

139.  The  expression  in  section  1910,  post, 
"and  a  judgment  or  other  determination 
could  in  that  case  have  been  made  between 
them  alone,"  relates  to  and  qualifies  section 
1909,  post,  not  section  1908,  post. — Atchison, 
T.  &  S.  F.  R.  Co.  V.  Nelson,  220  Fed.  53. 

140.  A  judgment  in  favor  of  a  husband 
and  wife  in  their  action  against  a  carrier 
for  personal  Injuries  sustained  by  her  is 
conclusive  that  the  carrier  was  negligent 
and  that  its  negligence  was  the  approximate 
cause  of  the  injury,  in  a  subsequent  action 
by  the  husband  alone  to  recover  for  the  loss 
of  his  wife's  services  and  for  expenditures 
made  on  account  of  her  Injuries  as  a  result  . 
of  the  accident. — Atchison,  T.  &  S.  F.  R.  Co. 
V.  Nelson,  220  Fed.  58. 

141.  The  plea  of  res  judicata  applies,  ex- 
cept in  special  cases,  not  only  to  points  upon 
which  the  court  was  actually  required  by 
the  parties  to  form  an  opinion  and  pro- 
nounce a  judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  litiga- 
tion, and  which  the  parties,  by  employing 
reasonable  diligence,  might  have  brought 
forward  at  the  time. — Atchison,  T.  &  S.  F.  R. 
Co.  V.  Nelson,  220  Fed.  53. 

142.  A  judgment  or  decree  necessarily  af- 
firming the  existence  of  any  fact  is  conclu- 
sive upon  the  parties  or  their  privies,  when- 
ever the  existence  of  that  fact  is  again  an 
issue  between  them,  not  only  when  the  sub- 
ject-matter is  the  same,  but  when  the  point 
comes  incidentally  in  question  in  relation  to 
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allow,  on  such  terms  as  may  be  Just,  such 
defendant  or  his  leg'al  representative,  at  any 
time  within  one  year  after  the  rendition  of 
any  judgrment  in  such  action,  to  answer  to 
the  merits  of  the  orisrinal  action,"  a  defend- 
ant corporation  which  was  not  served  with 
summons,  service  having:  been  made  instead 
upon  a  foreigrn  corporation  by  the  same 
name,  and  hence  which  did  not  defend  or 
appear,  may,  six  months  after  it  migrht  have 
appealed  from  the  Judgment,  move  to  set 
it  aside.  —  Altpeter  v.  Postal  Telegrraph- 
Cable  Co.,  25  Cat.  App.  256,  143  Pac.  93. 

119.  Such  provision  of  the  Code  of  Civil 
Procedure  does  not  contemplate  a  new  or 
an  independent  suit  in  equity  to  set  aside 
the  Judgrment  in  order  to  enable  the  defend- 
ant to  answer  to  the  merits;  it  is  intended 
as  a  distinct  remedy  from  and  cumulative 
to  that  which  may  be  had  in  a  court  of 
equity  to  annul  a  Judgrment.  the  time  for 
appealing:  which  has  passed. — Altpeter  v. 
Postal  Tel eg:raph -Cable  Co..  25  Cal.  App.  255, 
143  Pac.  93. 

120.  The  application  of  such  code  provi- 
sion is  not  confined  to  cases  where  construc- 
tive service  has  been  had  and  a  default 
judg:ment  thereupon  entered. — Altpeter  v. 
Postal  Teleg:raph-Cable  Co.,  25  Cal.  App. 
265.  143  Pac.  93. 

121.  RenditloB  of  Jvdcment— IVhat  is  a. 

— Declaration  of  general  conclusion  of  law 
from  the  facts  found  is  rendition  of  Judg- 
ment so  far  as  the  Judgment  when  entered 
may  relate  to  such  rendition  from  certain 
purposes.  But  this  does  not  make  the  con- 
clusions of  law  first  announced  final  and  be- 
yond reach  of  court  so  that  it  can  not 
change  or  correct  them  before  Judgment  is 
entered.  There  is  no  Judgment  which  is 
final  until  a  Judgment  Is  recorded. — Condee 
V.  Barton,  62  Cal.  1,  6. 

As  to  entry  of  Judgment,  see  pars.  61-76, 
this  note. 

122.  Same— By  what  Jvdge  made. — In  case 
where  testimony  was  heard  by  one  Judge, 
matter  submitted  to  another  Judge  who 
never  heard  any  witnesses  testify,  and  be- 
fore whom  no  report  of  testimony  was  pro- 
duced, but  who  orally  decided  issue,  and 
where  Judgment  was  signed  by  still  another 
Judge,  it  can  not  stand,  and  must  be  re- 
versed on  appeal.  Party  litigant  is  entitled 
to  decision  from  the  Judge  who  hears  evi- 
dence where  matter  is  tried  without  Jury, 
and  from  Jury  that  hears  evidence,  where  it 
is  tried  by  Jury.  He  can  not  be  compelled 
to  accept  decision  upon  facts  from  another 
Judge  or  another  Jury. — In  matter  of  guar- 
dianship of  Sullivan.  143  Cal.  462,  467,  77 
Pac.  163. 

As  to  decinion  or  flnding  of  court,  see, 
ante,  §§  632-635  and  notes. 

128.  Same— Clerk's  entry  In  minutes  of 
trial,  does  not  constitute  Judgment. — Rendi- 
tion of  Judgment  is  filing  of  findings  of  fact 
and  conclusions  of  law  upon  which  clerk 
may  at  any  time  thereafter  enter  Judgment 
at  length  in  records  of  court. — Crim  v.  Kes- 


1706 


sing,  89  Cal.  478,  486,   488.  23  Am.  St.  Rep. 
491.  26  Pac.  1074. 

124.  Samc-.-Prior  to  code,  flndings  were 
not  essential  to  entry  or  validity  of  Juds- 
meat,  and  therefore  it  was  held  that  entry 
in  clerk's  minutes  of  decision,  as  announced 
by  court,  constituted  "rendition  of  Judg- 
ment." But  under  code,  whenever  findings 
are  required,  there  can  be  no  "rendition  of 
Judgment"  until  they  are  made  and  filed 
with  clerk.  Findings  of  fact,  however,  are 
required  only  upon  trial  of  question  of  fact, 
and  they  may  in  all  instances  be  waived. 
Whenever  they  are  waived,  or  are  not  re- 
quired, entry  of  Its  decision  in  minutes  of 
court  constitutes  "rendition  of  Judgment"  in 
same  manner  as  it  would  under  former 
system. — Crim  v.  Kessing,  89  Cal.  478,  488, 
23  Am.  SL  Rep.  491,  26  Pac.  1074. 

126.  Rendition  of  Judgment  is  Judicial 
act.  while  entry  upon  record  is  merely  min- 
isterial.—Crim  v.  Kessing,  89  Cal.  478,  488. 
23  Am.  St.  Rep.  491,  26  Pac.  1074. 

120.  Res  Judicata — In  general. — A  former 
Judgment  between  the  parties  to  an  action 
is  conclusive  In  all  subsequent  actions  in- 
volving the  same  question,  not  only  as  to 
the  matters  actually  decided  in  the  former 
controversy,  but  as  to  all  matters  belonging 
to  the  subject  of  the  controversy  and  prop- 
erly within  the  scope  of  the  issues  which 
also  might  have  been  raised  and  determined: 
the  presumption  being  that  all  such  issues 
were  presented  and  decided. — Southern  Pa- 
cific Co.  V.  Edmunds,  168  Cal.  415,  148  Pac. 
697. 

127.  But  as  to  matters  which  might  have 
been  litigated  and  decided  in  a  former  suit 
as  within  the  scope  of  the  issues,  but  which 
were  not  actually  or  expressly  in  issue  and 
adjudicated,  only  a  presumption  is  indulged 
that  they  were  decided;  and  this  presump- 
tion is  disputable  and  may  be  overcome  by 
showing  that  although  a  particular  matter 
was  involved  in  the  former  action,  it  was 
by  consent  of  the  parties  withdrawn  from 
consideration  at  the  trial  and  did  not  at  all 
enter  into  or  constitute  any  part  of  the  ver- 
dict of  the  Jury  or  the  final  determination 
of  that  action. — Southern  Pacific  Co.  v.  Ed- 
munds, 168  Cal.  415,  148  Pac.  597. 

128.  A  Judgment  in  an  action  to  recover 
for  personal  injuries  is  not  conclusive  on 
the  right  of  the  defendant  In  its  subsequent 
action  to  determine  its  right  to  credit  on 
the  Judgment  the  amount  paid  by  it  to  the 
plaintilf  before  the  commencement  of  the 
damage  action  for  a  full  release  of  his  claim 
for  injuries,  where  the  right  to  the  credit 
is  not  questioned  in  the  damage  suit,  but 
the  validity  of  the  release  alone  contested 
and  the  Jury  are  instructed,  by  consent  of 
both  parties,  after  the  refusal  of  the  court 
to  give  an  Instruction  at  the  request  of  the 
plaintiff  that  they  should  disregard  the  re- 
lease, except  if  they  found  for  the  plaintiff 
they  should  credit  the  amount  paid  for  the 
release,  that  "in  case  you  find  for  the  plain- 
tiff, you  are  instructed  that  you  shall  find 
and  insert  in  your  general  verdict  the  full 
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amount  of  hlB  damasres  without  credltiner 
defendant  for  the  one  thousand  two  hundred 
and  fifty  dollars  which  it  has  paid,  and 
without  making  any  allowance  therefor." 
— Soutbern  Pacific  Co.  v.  Edmunds,  168  Cal. 
41S,  143  Pac  597. 

129.  The  purpose  of  such  "consent**  In- 
struction immediately  following:  the  refusal 
of  the  court  to  ffive  the  "credit"  instruction 
was  to  withdraw  the  matter  of  the  rigrht  of 
the  plaintiff  to  such  credit  from  present 
consideration  by  the  Jury,  leaving:  its  appli- 
cation on  any  Judgrment  which  migrht  be 
obtained  agrainst  the  defendant  for  consid- 
eration when  it  should  be  called  on  to  sat- 
I«fy  It. — Southern  Pacific  Co.  v.  Kdmunds, 
ISS  Cal.  415,  143  Pac.  697. 

130.  In  an  action  to  quiet  title  to  a  tract 
of  land,  where  the  defendant  by  answer 
claims  ownership  of  an  easement  over  the 
land  claimed  by  plaintiff,  consisting:  of  a 
roadway  leading  from  defendant's  land 
across  the  plalntifTs  land  to  a  public  hlg:h- 
way.  a  final  judg:ment  in  a  former  action 
between  the  same  parties  declaring:  defend- 
ant herein  to  be  entitled  to  the  indentical 
rasement,  is  conclusive  of  the  rig:hts  of  the 
parties,  and  Is  admissible  in  evidence  wlth- 
oot  the  necessity  of  setting:  it  up  as  a 
former  adjudication. — Hlgruera  v.  Corea,  168 
Cal.  788.  146  Pac  529. 

131.  Practically  the  sole  purpose  of  re- 
sorting: to  courts  for  a  judg:ment  establish- 
ing a  riffht  is  to  furnish  the  party  with  a 
record  on  which  he  can  rely  as  conclusive 
proof  of  his  rig:ht  whenever  it  is  ag:ain  as- 
sailed.— Hliruera  v.  Corea.  168  Cal.  788,  145 
Pac.   529. 

133.  The  successor  in  interest  of  the 
origfSnal  defendant  in  an  action  to  enjoin 
the  latter  from  diverting:  the  waters  of  a 
certain  creek  is  bound,  under  section  1908  of 
the  Code  of  Civil  Procedure,  by  a  Judgrment 
ia  favor  of  the  plaintiff  to  the  same  extent 
as  w&a  the  ori8:inal  defendant  before  It 
transferred  the  property. — Gale  v.  Tuol- 
umne County  Water  Co.,  169  Cal.  46,  145  Pac. 
S32. 

133.  The  g:eneral  rule  that  a  Judgnnent  is 
concluslTe,  not  only  as  to  that  which  is  ac- 
toally  determined,  but  also  as  to  every 
other  matter  which  the  parties  mi^ht  have 
litispated  In  the  action,  is  not  always  appli- 
cable literally. — Brown  v.  Brown,  171  Cal.  1, 
147  Pac.  1168. 

134.  The  issues  in  a  case  ordinarily  refer 
to  the  begrinnins  of  the  suit,  and  matters 
occurring  during:  its  pendency  are  not  in 
issue,  and  CB,n  not  be  received  in  evidence, 
cnleaa  under  some  supplemental  pleading: 
filed  by  permission  of  the  court.  The  plain- 
tur  Is  not  estopped  from  assertlngr  any  title 
acquired  after  the  commencement  of  the 
action,  because  he  must  g:enerally  recover 
upon  the  cause  of  action  held  by  him  at 
that  time,  and  can  not  be  aided  by  rlg:ht  of 
action  arlaing  afterward. — Brown  v.  Brown, 
176  Cml.  1.  147  Pac.  1168. 

135-      All    matters  In   litigation   which    be- 
come    the     bases    of    a    Judgement    are    rep 


Judicata,  and  to  permit  causes  of  action  or 
defenses  once  presented,  considered  and 
definitely  determined  to  be  ag:ain  asserted 
In  another  or  subsequent  suit  or  action  is 
in  violation  of  the  principles  underlying:  and 
supporting:  the  doctrine. — QlufCre  v.  Lauri- 
cella,  25  Cal.  App.  422,  148  Pac.  1061. 

136.  The  failure  of  the  defendant,  In  an 
action  for  damag:es  for  the  malicious  prose- 
cution of  certain  attachment  suits,  to  plead 
the  Judg:ment  In  a  former  action  to  enjoin 
the  prosecution  of  such  suits,  in  which  no 
damag:es  were  asked  or  allowed,  as  a  bar, 
constitutes  a  waiver  of  such  defense. — Schu- 
del  V.  Helbing:,  26  Cal.  App.  410,  147  Pac.  89. 

137.  A  Judg:ment  obtained  In  a  suit  In 
equity  to  compel  the  specific  performance 
of  a  contract  for  a  lease,  and  to  restrain  the 
lessor  from  instltutlngr  and  prosecuting:  suc- 
cessive attachment  suits  for  an  increased 
rental  based  upon  the  attempted  repudiation 
of  the  contract,  is  not  a  bar  to  a  subsequent 
action  for  damag:es  for  the  malicious  prose- 
cution of  the  attachment  suits. — Schudel  v. 
Helbing:.  26  Cal.  App.  410,  147  Pac.  89. 

138.  A  Judg:ment  of  the  state  supreme 
court  that  premature  notice  of  an  Intention 
to  move  for  a  new  trial  did  not  deprive  the 
court  of  Jurisdiction  to  hear  an  appeal  nor 
constitute  ground  for  Its  dismissal  because 
of  want  of  Jurisdiction,  Is  binding:  on  a  sub- 
sequent g:rantee  of  land  sold  under  the 
Judg:ment  appealed  from,  when  the  Judg:- 
ment  is  collaterally  attacked  in  a  federal 
court. — United  States  Oil  &  Land  Co.  v.  Bell, 
219  Fed.  785. 

139.  The  expression  In  section  1910,  post, 
"and  a  Judg:ment  or  other  determination 
could  In  that  case  have  been  made  between 
them  alone,"  relates  to  and  qualifies  section 
1909,  post,  not  section  1908,  post. — Atchison, 
T.  A  S.  F.  R.  Co.  V.  Nelson,  220  Fed.  53. 

140.  A  Judg:ment  in  favor  of  a  husband 
and  wife  in  their  action  ag:alnst  a  carrier 
for  personal  injuries  sustained  by  her  Is 
conclusive  that  the  carrier  was  negrliffent 
and  that  its  nes:llg:ence  was  the  approximate 
cause  of  the  injury.  In  a  subsequent  action 
by  the  husband  alone  to  recover  for  the  loss 
of  his  wife's  services  and  for  expenditures 
made  on  account  of  her  Injuries  as  a  result  . 
of  the  accident. — Atchison,  T.  A  S.  F.  R.  Co. 
V.  Nelson,  220  Fed.  58. 

141.  The  plea  of  res  Judicata  applies,  ex- 
cept In  special  cases,  not  only  to  points  upon 
which  the  court  was  actually  required  by 
the  parties  to  form  an  opinion  and  pro- 
nounce a  Judgrment,  but  to  every  point  which 
properly  belong:ed  to  the  subject  of  litigra- 
tion,  and  which  the  parties,  by  employing: 
reasonable  dillgrence,  mig:ht  have  brought 
forward  at  the  time. — Atchison,  T.  &  S.  F.  R. 
Co.  V.  Nelson,  220  Fed.  68. 

142.  A  Judg:ment  or  decree  necessarily  af- 
firming the  existence  of  any  fact  is  conclu- 
sive upon  the  parties  or  their  privies,  when- 
ever the  existence  of  that  fact  is  ag:ain  an 
issue  between  them,  not  only  when  the  sub- 
ject-matter Is  the  same,  but  when  the  point 
comes  Incidentally  in  question  in  relation  to 
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a  different  matter,  in  the  same  or  any  other 
court,  except  on  appeal  or  other  proceeding 
provided  for  its  revision. — Atchiaon.  T.  & 
S.  P.  R,  Co.  V.  Nelson.  220  Fed.  63. 

143.  Rouffk  mlnatea-— No  provision  for. — 

There  is  no  law  providing:  for  "rough  min- 
utes." The  clerk  doubtless  finds  it  necessary 
as  orders  are  announced  by  the  court  to 
make  a  memorandum  thereof  for  his  own 
guidance  in  entering  the  orders  on  the 
register  of  actions  and  in  the  minutes. 
These  memoranda  are  often  referred  to  as 
"rough  minutes,"  but  they  do  nx>t  constitute 
an  official  record  of  the  court.  They  are 
sometimes  useful  as  evidence  if  a  proper 
foundation  is  laid,  but  they  have  no  inher- 
ent validity  or  effect. — Brownell  v.  Superior 
Court,  157  Cal.  708,  705,  109  Pac.  91. 

144.  Several  Jndvmenta  affalnat  defend- 
ants may  be  entered  in  an  action  of  eject- 
ment against  several  defendants  occupying 
different  portions  of  property.  This  might 
be  done  upon  trial  on  separate  findings  or 
verdicts,  and  there  is  no  objection  to  same 
course  on  findings  by  court  after  default. — 
Lick  V.  Stockdale,  18  Cal.  219,  224. 

As  to  whether  Judarment  shall  be  several, 

see,  par.  1,  this  note. 

145.  Statute  of  llnUtatlons— Runs  from 
entry,  not  rendition,  of  judgment.  —  Tre- 
nouth  V.  Farrington,  64  Cal.  278,  274;  Ed- 
wards V.  Hellings,  103  Cal.  204.  207,  37  Pac. 
218;  Herrlich  v.  McDonald.  104  Cal.  551,  552, 
38  Pac.  360. 

146.  Same  Jndgntent-debtor  may  at  any 
time  himself  eavse  Judgment  to  be  entered 

and  thus  stop  running  of  statute  of  limita- 
tions.— Edwards  v.  Hellings.  108  Cal.  204, 
207,  37  Pac.  218. 

147.  Suit  on  foreign  Judgment. — ^An  action 
upon  a  judgment  recovered  in  the  state  of 
Illinois  on  a  joint  contract  against  two  de- 

.  fendants  which  is  void  as  to  one  of  them 
because  of  nonservice  of  process  may  be 
maintained  in  this  state  against  the  other 
defendant  over  whom  the  court  had  ac- 
quired jurisdiction.  —  Cellulose  Package 
Mfg.  Co.  V.  Calhoun,  166  Cal.  518,  137  Pac. 
238. 

148.  Time  of  entry. — ^Entry  of  judgment 
being  but  ministerial  act,  can  be  performed 
by  clerk  after  term  of  office  of  judge  who 
rendered  it  has  expired  with  as  much  effect 
as  before. — Crim  v.  Kessing,  89  Cal.  478, 
489,  23  Am.  St.  Rep.  491,  26  Pac.  1074. 

As  to  order  of  procecdiag  on  trial,  see, 
ante,  §S  607  et  seq.  and  notes. 

As  to  provision  relating  to  trials  in  gen- 
eral, see,  ante,  95    646-653  and  notes. 

As  to  referees  and  trial  by  referee,  see, 
ante,  99  638  et  seq.  and  notes. 

As  to  trial  by  court*  see,  ante,  99  6^1 
et  seq.  and  notes. 

As  to  trial  by  Jury,  see.  ante,  99  600 
et  seq.  and  notes. 

An  to  trial  in  general,  see,  ante,  99  588 
et  seq.  and  notes. 


148.     Vacation   of  Judgment— Generally. — 

A  court  has  the  right,  independent  of  section 
473,  ante,  to  set  aside  a  judgment  rendered 
without  jurisdiction  of  the  person  of  the 
defendant,  and  an  appeal  lies  from  such 
order. — Postal  Telegraph-Cable  Co.  v.  Su- 
perior Court,  22  Cal.  App.  770.  136  Pac.  63S. 

160.  The  judgment  also  may  be  vacated 
by  an  action  In  equity. — Postal  Telegraph - 
Cable  Co.  v.  Superior  Court.  22  Cal.  App. 
770,  136  Pac.  538. 

151.     Same— As    to    one    defendant. — If    a 

judgment  be  'given  against  several  defend- 
ants who  have  been  sued  as  joint  tort-fea- 
sors, the  judgment,  if  found  to  be  erroneous 
as  to  any  one  of  the  defendants,  may  be  va- 
cated as  to  that  one  only,  and  be  continued 
in  full  force  and  effect  as  to  the  remaining 
defendants  who  have  not  appealed. — Fearon 
V.  Fodera,  169  Cal.  870,  Ann.  Cas.  1916B,  312, 
148  Pac.   200. 

1CS2.  Same— For  mistake  and  excusable 
neglect. — An  affidavit  of  merits  Is  essential 
to  a  motion  made  under  section  478,  ante, 
for  relief  from  a  judgment  on  the  ground 
of  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect. — Parkside  Realty  Co.  v. 
.  MacDonald,  167  Cal.  342,  139  Pac.  805. 

153.  It  is  not  an  abuse  of  discretion  for  a 
trial  judge  to  refuse  to  vacate  a  judgment 
on  the  ground  that  the  defendant,  the  mov- 
ing party,  misunderstood  the  date  of  the 
trial  and  hence  permitted  his  principal  wit- 
ness to  leave  the  state,  if  the  defendant,  in 
attempting  to  excuse  his  negligence,  con- 
tents himself  with  the  unqualified  statement 
that  he  understood  the  case  was  set  for 
August  12th,  whereas  it  was  set  for  July 
12th,  and  there  is  no  pretense  that  he  was 
not  positively  and  clearly  informed  by  his 
attorney  that  the  trial  was  to  begin  on  the 
latter  date. — Watson  v."  Columbia  Basin  Dev. 
Co.,  22  Cal.  App.  556,  135  Pac.  511. 

154.  Before  an  appellate  court  is  author- 
ized to  disturb  an  order  made  upon  a  mo- 
tion to  set  aside  a  judgment  under  section 
473  of  the  Code  of  Civil  Procedure,  it  must 
clearly  appear  that  the  court  making  the 
order  has  abused  the  discretion  committed 
to  it;  otherwise  stated,  that  the  order  is 
without  any  evidence  to  sustain  it. — Watson 
V.  Columbia  Basin  Dev.  Co.,  22  Cal.  App. 
556,  135  Pac.  511. 

155.  When  an  appellate  court  is  called 
upon  to  review  the  action  of  the  trial  court 
in  refusing  to  vacate  its  judgment  on  the 
ground  of  mistake,  inadvertence  or  excus- 
able neglect,  the  question  Is  not  whether  the 
appellate  tribunal  would  have  set  aside  the 
judgment  on  the  showing  made  if  the  mo* 
tion  had  been  addressed  to  it  in  the  first 
Instance,  but  whether  the  trial  court  abused 
its  discretion  in  the  action  taken  by  it. — 
Watson  V.  Columbia  Basin  Dev.  Co.,  28  Cal. 
App.  556,   135  Pac.  511. 

156.  Validity  of  Judgment— Does  not  de- 
pend upon  entry  being  made  within  twenty- 
four  hours. — Churchill  v.  Louie.  135  Cal.  608, 
612.  67  Pac.  1062. 
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157.     Verdict  rendered  Saturday  nigrht  la 
not  InTalidated  by  failure  to  enter  Judcrment 
'until    followinsr   Monday. — Bundy    v.    Magri- 
ntti.  7«  Cal.  582,  684,  18  Pac.  668. 

As  to  Terdlet,  see  58  618-628  and  notes. 


Aa  t«   emtry  of  Jndsment   after   deatk   of 
4ekt«r»  see.  post,  (  669  and  note. 


As  t« 

ind  note. 


Indcmoit,  see»  post,  8  668 


As  to  Jadvineiit  avalilst  suretieii  and 
peal  bond,  see,  post,  S  9^2  and  note. 

158.  Void  Jndsrment. — A  void  judarment  is 
In  legal  eflTect  no  judgrment.  By  it  no  rigrhts 
are  devested.  From  it  no  rights  "can  be  ob- 
tained. Being:  worthless  in  itself,  all  pro- 
ceedinfiTs  founded  upon  it  are  legrally  worth- 
less. It  neither  binds  nor  bars  any  one.  All 
acts  performed  under  it  and  all  claims  flow- 
ing: out  of  It  are  void. — Buxton  v.  Pennsyl- 
vania Lumber  Co.,  221  Fed.  IIB, 


§686.     CASE  MAT  BE  BROUOHT  BEFORE  THE  COTJBT  FOR  AROU- 

HBHT.     When  the  ease  is  reserved  for  argument  or  further  consideration,  as 

mentioned  in  the  last  section,  it  may  be  brought  by  either  party  before  the 

court  for  argument. 

History:     Enacted  March  11,  1872,  re-enactment  of  1 198  Practice 
Act  as  amended  Jn  1864  (Stats.  1864,  p.  84). 


§886.  WHEN  COUNTER-CLAIM  ESTABLISHED  EXCEEDS  PLAIN- 
TIFF'S DEMAND.  If  a  counter-claim,  established  at  the  trial^  exceeds  the 
pUintifF's  demand,  judgment  for  the  defendant  must  be  given  for  the  excess; 
or  if  it  appear  that  the  defendant  is  entitled  to  any  other  affirmative  relief, 
judgment  must  be  given  accordingly. 

History:     Enacted  March  11,  1872,  re-enactment  of  { 199  Practice  . 
Act 


COUNTER-CLAIM— EXCEEDING  PLAIN- 
TIFF'S DEMAND. 

1.  Optional  with  defendant  to  set  up  counter- 
claim. 

1  Parties— Counter-claim. 


mter-clafm  tf^mermlBrt  see,  ante. 
li  US,  4S9,  440.  442  and  notes. 


1.  Optional  with  defendant  to  set  vp 
eonnter-elalmd — ^Defendant  Is  not  compelled 
by  reason  of  this  section  to  set  up  and  litl- 
grate  new  matter  constituting  a  counter- 
claim.— Ayres  v.  Bensley,  32  Cal.  620,  €29. 

2.  Partlea— Covnfev-elalm  must  exist  in 
favor  of  defendant  and  agrainst  plaintiff  in 
order  that  Judgrment  as  provided  in  this  sec- 
tion may  be  entered. — ^DuCt  ▼.  Hobhs,  19 
Cal.  646,  668. 


§667.  IN  REPLEVIN,  JUDGMENT  TO  BE  IN  THE  ALTERNATIVE,  AND 
WITH  DAMAGES.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty, judgment  for  the  plaintiff  may  be  for  the  possession  or  the  value  thereof, 
in  ease  a  delivery  can  not  be  had,  and  damages  for  the  detention. 

If  the  proper^  has  been  delivered  to  the  plaintiff^  and  the  defendant  claim 
a  return  thereof,  judgment  for  the  defendant  may  be  for  a  return  of  the  prop- 
erty or  the  value  thereof,  in  case  a  return  can  not  be  had,  and  damages  for 
taking  and  withholding  the  same. 

[Gold  coin  or  currency  judgment.]  In  an  action  on  a  contract  or  obligation 
in  writing,  for  the  direct  payment  of  money,  made  payable  in  a  specified  kind 
of  money  or  currency,  judgment  for  the  plaintiff,  whether  it  be  by  default  or 
after  verdict,  may  follow  the  contract  or  obligation,  and  be  made  payable  in 
the  kind  of  money  or  currency  specified  therein;  and  in  all  actions  for  the 
recovery  of  money,  if  the  plaintiff  allege  in  his  complaint  that  the  same  was 
understood  and  agreed  by  the  respective  parties  to  be  payable  in  a  specified 
kind  of  money  or  currency^  and  this  fact  is  admitted  by  the  default  of  the 
defendant  or  established  by  evidence,  the  judgment  for  the  plaintiff  must  be 
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made  payable  in  the  kind  of  money  or  currency  so  alleged  in  the  complaint ; 
and  in  an  action  against  any  person  for  the  recovery  of  money  received  by 
such  person  in  a  fiduciary  capacity,  or  to  the  use  of  another,  judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or  currency  so  received 
by  such  person. 

.  oni*^''^^  ^acted  March  11,  1872.  re-enactment  with  additions  of 
9  200  Practice  Act. 


JUDGMENT  IN  REPLEVIN. 

I.  Claim  and  Deuvsby — In  General,  1-11. 

II.  Same  —  Alternative    Judgment    With 
Damages,  12-147. 

IIL  Judgment  Payable   in   Speolfig   Kind 
OF  Money,  148-181. 

L  Claim  and  Deliveby — In  General. 

1-3.  Appeal  from  judgment  under  this 
section — ^Bond  to  stay  execution 
contains  covenant. - 

4,  5.  Destruction  of  property  after  taking 
— ^Judgment  for  value  and  dam- 
ages. 

6.  Detention  of  shares  of  stock — An- 

ticipatory damages — Special  dam- 
ages. 

7.  Dismissal  after  destruction  of  prop- 

erty— ^Does  not  deprive  defendant 
of  rights. 

8.  Same — Suit  on  bond  —  Measure  of 

damages. 

9.  Interest  not  recoverable  —  Damages 

for  withholding. 

10.  Primary    purpose   of   action    in    re- 

plevin. 

11.  Taking   property   to   enforce   lien — 

Wrongful — But  not  larceny. 

IL  Claim  and  Delivery — ^Alternative  Judg- 
ment With  Damages. 

12- 14.  Alternative   form  of  judgment — Ab 
to  generally. 

15, 16.  Same — ^Porm  of. 

17-  23.  Same — Must  be  entered. 

24.  Same — Need  not  be  entered,  when — 
General  rule. 

25, 26.  Same  —  Same  —  Application  of  sec- 
tion. 

27-30.  Same — Same — Delivery  impossible. 

31.  Same — Same — Commixture  of  prop- 

erty. 

32.  Same — Same — ^Di'smissal  of  action. 

33,34.  Same  —  Same  —  Plaintiff  in  posses- 
sion. 

35.  Same — Same — Non-prejudicial  error. 
36, 37.  Same — Showing  necessary. 

38.  Same — Statutory  rule  is  laid  down. 

39.  Appeal^Aggrieved  party. 

40.  Same — Conflicting  evidence. 

41.  Same — ^Pinal  judgment. 

42.  Same — Modification  of  judgment. 


43-45.  Same — ^Presumptions. 

46.  Same — Stay  of  execution. 
47-  49.  Same — What  reviewed. 

50.  Change  of  rights  pendente  lite. 

51.  Computation  of  value. 

52.  Conversion — Judgment  in. 

53.  Same — Construction  of  section. 

54, 55.  Costs— Defendant  entitled  to  recover. 

56.  Same — Percentage  act  did  not  apply. 

57,  58.  Same — Value  of  property  as  control- 
ling. 

59, 60.  Damages  incidental. 

61-  65.  Same — ^Description  of  property. 

66,  67.  Same — Enjoining  execution  of  judg- 
ment. 

68.  Excessive  judgment — ^PuU   value  is 

when.  ' 

69.  Findings — Contradictory. 

70.  Same — Ownership. 

71,72.  Same— Plaintiff 's    right    of   posses- 
sion. 

73.  Same — "Separate  defense.'' 

74.  Same  —  Separate    value    of    seveial 

articles. 

75.  Same — Value. 

76.  Form  of  judgment  for  plaintiff. 

77.  Same — Conclusions  of  law. 

78.  Joint  judgment  for  defendants. 

79.  Judgment   for  the  defendant— May 

properly  be  for  sum  of  money  only. 

80.  Judgment  on  pleadings. 

81.  Money  judgment  for  value  of  prop- 

erty— Is  improper. 

82.  Same — Exception. 

83.  Part    of    the   property   can   not    be 

awarded. 

84.  Same — Where  all  in  issue. 

85.  Parties  defendant. 

86.  Qualified    possession  —  One    holding 

may  recover. 

87.  Belief  granted— How  determined. 
88-90.  Return  of  property  to  defendant 

Answer  must  claim. 

91.  Same — Same — As  to  what  sufficient. 

92.  Same — Entire  property. 

93.  Same — General   verdict   for  defend- 

ants. 

94-  97.  Same— Plaintiff   having   taken    pos- 
session. 

98.  Same  — Express    finding   not    neees- 
sary. 
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M.  Same— Yerdiet  for  plaintiff  for  part 
only. 

100. 


101.  Biffht  of  poflseasion  and  damages  for 

detention. 

102.  Satiflfaetion  of  judgment— Offer  and 

tender  bj  defendant. 

103-  105.  Same — ^Betnm  of  part  of  property. 

106.  Same-— Betum  of  property  in  dam- 

aged  condition. 

107.  Subfltitated  defendant. 

108,  109.  Title— Effect  of  judgment  on. 

110.  Value     of     property  —  Admitted  — 

Harmlesa  error. 

111.  Same — ^And  damages  for  its  deten* 

tion. 

112.  Same— Cost  is  not  measure  of  dam* 

ages. 

113.  Same — Cost  may  be  considered. 

114.  Same — ^Estoppel — Statement  of  value 

by  plaintiff  in  afBdavit  and  bond. 

115.  Same  —  Exceeding   that   alleged  in 

complaint. 

116.  Same — ^Failure  to  prove. 
117.  119.  Same — ^Fixed  and  fluctuating. 

120.  Full  value — Bailee  may  recover. 

121.  Same — Lienholder  may  not  recover. 

122.  Same — ^Mortgagee   v.   second   mort- 


123.  Same — ^Mortgagee  v.  mortgageor. 

124.  Same — Sheriff  may  recover. 

125.  Same — Same  —  Measure  of  reeoveiy 

against. 

126.  Same — ^Increase  of  property. 

127.  Same — Offer  to  purchase. 

128, 129.  Same — Place  where  fixed. 

130'  132.  Same  —  Separate    value    for    each 
article. 

133.  Same — Special  property. 

1S4-  137.  Same — ^Time  at  which  found. 

138.  Same — ^Written  securities. 

139.  Verdict  sufficient  to  support  judg- 

ment. 

140.  146.  Same — Code  does  not  require  verdkt 

to  be  special. 

147.  Same — General  verdict  for  plaintiffi 

effect  of. 

yTT.   JUDOICENT    PAYABLE    IN    SpBOIFIO    KIND 
OV  HONXT. 

148.  Account   stated  —  Signed  by  party 

ebarged. 

149.  Admission  by  pleadings. 

150.  Same  —  Verdict    need    not    provide 

what. 

151.  Conflict — Section  does  not,  with  fed- 

eral law. 

152.  Same — Same — Questioned. 

153.  Gonsideration — ^Moral  obligation. 
157.  Gontiact  essential  and  controlling. 


158- 160.  Same — Option  to  pay  in  other  money. 
161, 162.  Same— Penalty  attached. 
163.  Default  judgment. 

164, 165.  Difference  in  value  of  currency. 

166.  Effect  on  contracts  executed  prior  to 
act. 

167, 168.  Fiduciary  capacity — Executor  holds 
money  of  estate  in. 

169.  General  finding  of  value. 

170.  **Gold  and  silver  coin" — Obligation 

to  pay  in. 

171.  Money  had  and  received. 

172.  Nature  of  act. 

173.  Open  account 

174, 175.  Pleading — Complaint  must  pray  this 
relief — ^Verdict. 

176.  Plea  of  tender  must  show  what. 

177.  Strict  construction  required. 

178.  Sureties — Judgment  against. 

179.  Unauthorized  entry  by  clerk. 

180.  Unauthorized  verdict — Judgment  on. 

181.  Written  promise — Verbal  promise  to 

pay  partnership  debt — Oold  coin. 

L    CLAIM  AND  DELIVERY— IN  GENERAL. 

A«  to  dalfli  and  dellTery  i-enerallr*  see, 
ante,  if  609-521  and  notes. 

1.  Appeal  froBB  Jadsmcnt  under  this  aec- 
tloB^-Boad  to  atay  ezeevtioa  eoatataa  eov- 
eaaat  that  surety  would  allow  Judgment  to 
be  taken  agrainst  it  on  motion,  etc.,  and 
therefore  such  Judgment  was  entered  and 
paid  by  the  surety.  Held  the  surety  could 
not  recover  from  the  appellant  as  the  cov- 
enant was  without  consideration  or  author- 
ity of  law.— United  States  Fidelity  &  O.  Co. 
▼.  More,  166  Cal.  416.  418,  101  Pac.  802. 

Aa  to  rlvht  of  aswleved  party  to  appeal* 

see  pars.  89-49,  this  note. 

t.  Upon  appeal  from  Juderment  under  this 
section  provision  in  bond  for  entry  of  Judgr- 
ment  against  surety  upon  motion  is  not  re- 
quired and  if  inserted  is  surplusagre. — 
United  States  Fidelity  A  O.  Co.  v.  More,  165 
Cal.  416,  416,  101  Pao.  802. 

8.  Upon  appeal  from  judgment  under 
this  section  the  only  bond  required  to  stay 
execution  is  that  prescribed  by  section  943, 
post. — ^United  States  Fidelity  A  O.  Co.  v. 
More.  156  Cal.  416,  416,  101  Pac.  802. 

4*  OeatmctioB  of  property  after  takias^— 
JvdffaieBt  for  valve  and  daaaase** — Where 
property  taken  ki  replevin  was  destroyed 
by  fire  the  owners  may  recover  on  the  bond 
the  value  of  the  property  and  damagres  for 
wlthholdiner  it. — ^Nahhas  v.  Browning:.  181 
Cal.  65,  6  A.  L.  R.  476,  188  Pac.  442. 

Aa  to  diaaalaaal  after  deatractioa  of  prop- 
erty, see  par.  7,  this  note. 

6.  In  such  case  the  owners'  recovery  is 
not  limited  to  interest  on  the  value  of  the 
property  as  in  conversion. — Nahhas  v. 
Browningr.  181  Cal.  66,  6  A.  L.  R.  476,  183 
Pac.  442. 
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••     DetentloB  of  sliarea  of  stock— Antici- 
patory   damages— Special    damavea^ — In    an 

action  In  claim  and  delivery  arising:  out  of 
the  wronsrful  detention  of  shares  of  corpo- 
rate fitock,  under  the  provisions  of  the 
above  section,  the  plaintiff  is  entitled  to  re-' 
cover  the  depreciation  in  the  value  of  the 
.  property  unlawfully  detained  as  an  element 
of  damage  natural  to  be  anticipated,  and 
for  that  reason  is  not  required  to  specifi- 
cally plead,  such  damagres  but  they  are 
covered  by,  and  may  be  recovered  under, 
an  averment  of  g^eneral  damagre. — Berry  ▼. 
Bank  of  Bakersfleld,  177  Cal.  206,  170  Pac 
415,  approving:  doctrine  in  Morris  v.  Allen, 
17  Cal.  App.  684,  121  Pac.  690;  Clow  v.  Yount, 
93  111.  App.  112,  disting:uishlne:  Stevenson  v. 
Smith,  28  Cal.  103,  87  Am.  Dec.  107. 

7.  Dlamlaaal  after  deatractloa  of  property 
— Doea   Bot  deprive   defeadaat  of   rlvlita. — 

The  plaintifT  can  not,  by  dismissing:  the  ac- 
tion after  destruction  of  the  property  taken 
in  replevin,  deprive  the  defendant  of  his 
rig^ht  to  recover  damag:es  on  the  bond,  if  he 
is  successful. — Nahhas  v.  Browning,  181  Cal. 
66,  6  A.  L.  R.  476.  183  Pac.  442,  following: 
doctrine  in  Mills  v.  Gleason,  21  Cal.  274, 
which  was  approved  in  Clary  v.  Rolland,  24 
Cal.  147,  162. 

See,  also,  par.  3,  this  note. 

Aa  to  deatmctlon  of  property  by  Are  after 
taklnv  aad  Jadvaaeat  for  value  and  dam- 
agrea,  see  pars,  4,  6,  this  note. 

8.  Same— Salt  on  bond- Measure  of  daat- 
avcH. — Had  the  action  been  carried  to  Judg:- 
ment,  the  defendant  would  have  been  en- 
titled to  a  Judgment  for  the  value  of  the 
property,  not  as  damages  for  Its  conversion, 
but  as  a  substitute  for  and  In  place  of  the 
property,  and  would  have  been  entitled  In 
addition  to  damages  for  withholding  the 
property;  and  this  would  have  been  the 
measure  of  damages  to  the  defendant  had 
the  original  action  proceeded  to  judgment, 
and  such,  also,  will  be  the  measure  of  dam- 
ages in  a  suit  on  plaintiff's  bond  in  reple- 
vin.— Nahhas  v.  Browning,  181  Cal.  66,  6 
A.  L.  R.  476,  188  Pac.  442,  approving  doctrine 
in  Sopres  v.  Lilly,  1  Colo.  266;  Talcott  v. 
Rose,  —  Tex.  Civ.  App.  — ,  64  S.  W.  1009. 

9.  Interest  not  recoverable  —  Damavea 
for  wlthholdlny. — Owners  of  property  taken 
in  replevin  can  not  recover  interest  as  such 
on  the  value  of  the  property,  and  also  dam- 
ages for  the  withholding  thereof. — Nahhas 
V.  Browning,  181  Cal.  66,  6  A.  L.  R.  476,  188 
Pac.   442. 

See  dlacvaaioB  and  anthorltlea,  23  R.  C.  L. 
911.   9  74. 

Am  to  damatrea  aa  dlatlnamlahed  from  in- 
tereat  for  loaa  of  vae  of  property  taken  In 
replevin,  see  note  6  A.  L.  R.  478. 

10.  Primary  purpose  of  an  action  In  re- 
plevin is  to  enforce  a  right  to  possession  in 
personal  property.  It  sometimes  happens 
that  it  becomes  impossible  in'  the  action  to 
specifically  enforce  the  right  of  possession, 
and  in  such  cases  a  money  compensation 
may   be   given   in   lieu   thereof.     Ordinarily 


the  judgment  is  in  the  alternative  form, 
but  where  it  appears  that  a  delivery  of  the 
property  can  not  be  had  the  Judgment  may 
properly  be  for  its  value  alone. — ^Donovan 
V.  Aetna  Indemnity  Co.,  10  Cal.  App.  723, 
728.  103  Pac.  865. 

*  11.  Taking  property  to  enforce  lien— - 
Wrongful— But  not  larceny. — The  taking 
by  one  person  of  the  personal  property  of 
another,  without  his  consent,  is  not  a  lar- 
ceny; the  felonies  intended  for  the  essence 
of  the  crime  of  larceny;  hence  where  the 
owner  of  an  apartment  house  leased  under 
the  terms  which  required  that  the  tenant 
should  leave  the  apartment  clean  on  vacat- 
ing it  or  pay  for  its  cleaning,  the  action  of 
a  landlord  in  seizing  articles  of  the  tenant 
because  the  apartment  was  not  left  clean 
as  required  by  the  contract  of  leasing,  this 
oould  not  be  regarded  as  grand  larceny 
under  the  provisions  of  section  484  of  the 
Penal  Code;  the  owner  of  the  property 
could  be  amply  compensated  In  damages  for 
the  wrongful  detention  of  the  property  by 
the  landlord  under  the  provisions  of  the 
above  section  and  section  8336  of  the  Civil 
Code,  and  the  relief  must  be  had  in  civil 
action,  not  a  criminal  proceedings. — Gx 
parte  Bayles,  —  Cal.  App.  — ,  190  Pac.  1034. 

11.    CLAIM   AND   DELIVERY  —  ALTERNA- 
TIVE JUDGMENT  WITH  DAMAGES. 
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12l  Alternative  form  of  Judsment^Aa  to 
irenerally. — Where  It  appears  that  the  pos- 
session of  the  specific  personal  property 
may  be  obtained  or  the  property  itself  can 
be  delivered  to  the  party  claiming  it,  failure 
to  make  the  Judgment  In  the  alternative 
form  is  not  erroneous. — Beggs  v.  Smith,  26 
Cal.  App.  682,  147  Pac.  686. 

13.  While  a  Judgment  must  ordinarily 
be  in  the  alternative,  yet  a  Judgment  that 
Is  not  in  the  alternative  is  not  void,  and 
whether  or  not  it  is  even  erroneous  must 
depend  upon  the  facts  of  the  particular  case. 
— Keiser  v.  Levering,  29  Cal.  App.  41,  164 
Pac.  281. 

14.  A  Judgment  which  after  ordering  re- 
covery by  the  plaintiff  of  the  property 
described  therein  states  "that  the  plaintiff 
is  entitled  to  Judgment  for  the  sum  of 
twelve  thousand  five  hundred  dollars  in  the 
event  that  said  pictures  are  not  returned  to 
the  plaintiff  herein  by  said  defendant,"  Is 
substantially  a  Judgment  in  the  alternative. 
— Orchardson  v.  Christie,  80  Cal.  App.  8. 
157  Pac.  647. 

15.  Same— Form  of. — Judgment  that  de- 
fendant have  and  recover  from  plaintiff  sum 
of  one  thousand  five  hundred  dollars,  or  re- 
turn of  property  described  In  the  complaint, 
and  his  costs,  can  not  be  sustained,  as  de- 
fendant was  not  entitled  to  Judgment  for 
value  of  the  property,  except  upon,  condi- 
tion that  return  of  the  property  could  not 
be  had.  The  Judgment  should  be  "for  re- 
turn of  the  property,  or  the  value  thereof  In 
case  a  return  can  not  be  had." — Btchepare 
v.  Agulrre,  91  Cal.  288,  292,  26  Am.  St.  Rep'. 


TM.  Tin,  CM.  Till.]         CLAIM  AND   DBLIVBRY— ALTERNATIVE:   JUDGMENT. 


»«G7 


ISO,  27  Pac.  668.    See  Washburn  v.  Hunting- 
ton.  78  Cal.  673,  677,  21  Pac.  306. 

1€.  Plaintiffs  are  not  entitled  to  recover 
from  defendants  value  of  property  unless 
they  are  unable  to  deliver  it,  and  defend- 
ants are  entitled  to  satisfy  plaintiff's  claim 
by  delivery  of  property  sued  for,  and  can  be 
compelled  to  pay  its  value  only  in  case  such 
delivery  can  not  be  had,  and  therefore  Judg- 
ment **for  return  to  them  of  the  property 
described  in  complaint  or  its  value,  to  wit, 
the  sum  of  one  thousand  dollars  and  costs," 
is  not  In  conformity  with  statute  and  is  er- 
roneoaa — ^Meads  ▼.  Lasar,  92  Cal.  221,  226, 
23  Pac  936. 

17.  Saase  — Miist  be  entered^ — That  the 
successful  party  may  have  delivery  of  the 
property,  or  if  that  can  not  be  had,  may  re- 
cover value  of  property  as  found  by  Jury, 
and  stated  In  Judgrment,  with  his  damasres 
and  costa. — Nickerson  v.  Chatterton,  7  Cal. 
S$8,  571. 

18.    Dtistiiisaished* — Qluica    v.    Atwood,    8 
CaL  448,  448. 

If.  Judgment  for  plain ti ft  must  be  in  al- 
ternative for  possession  of  the  property, 
or  value  thereof  in  case  delivery  and  dam- 
aces  for  detention  can  not  be  had. — ^McCue 
v.  Tanstead,  66  Cal.  486,  487,  6  Pac  816. 
See  Holmberff  v.  Hendy,  2  Cal.  Unrep.  660, 
10  Pac  394;  Campbell  v.  Jones,  38  CaL  607; 
Cumminss  v.  Stewart,  42  Cal.  230. 

29.  It  is  only  where  verdict  is  found  for 
defendant  in'' action  to  recover  pdssession  of 
personal  property  that  Juderment  must  be 
entered  for  return  of  property  if  defend- 
ant chtims  to  be  entitled  to  its  return.  But 
In  action  brought  to  recover  possession 
when  plaintiff  obtains  verdict,  Judgrment 
■honld  be  for  possession  or  value  of  prop- 
erty and  damagres,  if  any  awarded,  for  its 
detention.  Such  is  rule  for  entry  of  Judg:- 
ments  prescribed  by  this  section,  and  Judgr- 
meat  which  is  not  In  alternative  form,  as 
reqalred  by  code,  is  erroneous. — Stewart  v. 
Ta/lor,  68  CaL  6,  6,  8  Pao.  606. 

21.  Judgment  must  be  in  alternative  or 
it  Is  erroneous. — Cooke  ▼.  Affuirre,  86  CaL 
«T9.  483,  36  Pac.  6. 

22.  Judgment  must  be  in  alternative  as 
.proTlded  by  this  section. — ^Berson  ▼.  Nunan, 

63  CaL  660,  662;  Brichman  v.  Ross,  67  Cal. 
691.  996,  8  Pac  316. 

28.    CoBsparct  Claudius  v.  Affuirre,  89  Cal. 
9^91.  501,  26  Pac.   1077,  where  foregrolng:  de- 
risions are  criticized  and  held  not  author- 
ity for  reversal  of  such  Judgment. 

21    Saaifr— Ifeed    not  be   entered  ^vhea— • 
^i^seiel  mle^ — E^vident  purpose  of  requiring 
Jodyment  in  alternative  is  that  if  plaintiff, 
after  obtaining  judgment  for  possession  of 
property,  is  unable  to  obtain   delivery,  he 
Bay  in  the  same  action  have  Judgment  for 
Its  value.    Primary  object  is  to  recover  pos- 
session,   but    if    plaintiff    has    already    ob- 
tained   this     possession    before    Judgment, 
there  is  no  occasion  for  any  Judgment  for 


its  value,  as  condition  is  wanting  upon 
which  sych  clause  in  Judgment  is  author- 
ized, namely,  "if  delivery  can  not  be  had." 
Plaintiff  need  not  avail  himself  of  provi- 
sional remedy  for  obtaining  possession  prior 
to  Judgment,  or,  if  he  did,  defendant  might 
have  retaken  property,  or  without  retaking 
it  may  obtain  Judgment  for  its  return.  In 
either  of  these  cases  Judgment  must  be  in 
alternative  in  order  that  in  case  delivery 
can  not  be  had  prevailing  party  may  re- 
cover value  of  property,  or  in  order  to 
determine  amount  to  be  recovered  from 
sureties  upon  undertaking. — Claudius  v. 
Aguirre,  89  Cal.  601,  604,  26  Pac.  1077. 


—>Saaie— -Application  of  section. 

— Section  177  Practice  Act  applied  only  to 
Judgment  rendered  after  trial,  and  not  to 
cases  of  nonsuit  or  voluntary  dismissal  by 
plaintiff. — Clary  v.  Holland,  24  CaL  147, 
148,  160,  161. 

26.  Provision  of  section  that  "if  the  prop- 
erty has  been  delivered  to  the  plaintiff  and 
defendant  claimed  a  return  thereof.  Judg- 
ment for  defendant  may  be  for  return  of 
property  or  the  value  thereof  ir  case  a 
return  can  not  be  had,  and  damages  for 
taking  and  withholding  same  has  no  appli- 
cation where  property  is  not  taken  and 
delivered  to  plaintiff. — Black  v.  Hilliker, 
180  Cal.  190,  193,  62  Pac.  481. 


27.  8asse     Basse— Delivery  impossible^ — ^In 

action  based  on  contract  of  bailment,  usual 
Judgment  is  in  alternative  that  the  plain- 
tiff recover  possession  of  the  property,  or 
its  value,  in  case  delivery  can  not  be  had; 
but  where  it  appears  that  property  can  not 
be  delivered,  defendant  is  in  no  way  preju- 
diced by  Judgment  for  value  only;  and  fact 
fhat  Judgment  is  not  in  alternative  is  no 
ground  for  reversal. — Faulkner  v.  First  Nat. 
Bank,  130  Cal.  268,  266,  66  Pac.  463.  See 
Brown  v.  Johnson,  45  Cal.  76;  De  Thomas 
v.  Witherby,  61  CaL  92,  44  Am.  Rep.  642; 
Burke  v.  Koch,  75  CaL  866.  17  Pac.  228. 

As  to  destruction  of  property  by  Hre 
alter  taking,  see  pars.  4,  6,  7,  8,  this  note. 

28.  Failure  to  render  Judgment  for  pos- 
session of  property  where  it  appears  on 
trial  that  it  had  been  hopelessly  lost  or 
destroyed,  so  that  Judgment  for  its  deliv- 
ery would  be  necessarily  unavailing,  is,  at 
most,  a  technical  error  or  omission,  and 
one  for  which  Judgment  would  not  be  re- 
versed.— Brown   v.  Johnson,    45   CaL   76,   77. 

29.  Defendants  having  sold  and  disposed 
of  large  portion  of  property  sued  for,  and 
appropriated  proceeds  thereof,  court  is  iiot 
bound  to  find  value  of  articles  which  could 
be  returned  or  to  enter  Judgment  in  alter- 
native, but  may  render  Judgment  for  value 
of  entire  property. — Burke  v.  Koch,  76  Cal. 
356,  358,  17  Pac.  228. 

30.  Where  delivery  of  all  but  small  por- 
tion of  property  is  impossible.  Judgment  for 
plaintiff  for  its  value  without  alternative 
of  delivery  is  proper. — Erreca  ▼.  Meyer, 
142  CaL  308,  309,  76  Pac.  826. 
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Sl«  Saaie  —  Same  —  Commlxtare  of  prop- 
orty^ — ^Where  defendant  has  so  Intermingled 
and  commixed  the  property  sued  for  with 
other  property  that  It  can  not  be  dls- 
tingrulshed,  Judgment  In  alternative  form  Is 
not  necessary. — Sellsrman  v.  Armando,  94 
Cal.  814.  316,  29  Pac.  716.  following  doc- 
trine in  Caruthers  v.  Hensley.  90  Cal.  569, 
27  Pac.  411. 


8«BiO  —  Same  —  DIsmlsMil    of    aetloa 

entitles  defendant  to  return  of  property, 
and  It  Is  matter  of  no  concern  to  plaintiff 
whether  Judgment  be  in  alternative  form 
or  not,  as  he  has  no  option  as  to  whether 
he  should  pay  for  or  return  property. — 
Kneebone  v.  Kneebone,  83  Cal.  645,  648, 
23  Pac.  1081. 
See,  also,  pars.  7,  8,  this  note. 


Saaso— Same— Plaintiff  In    poaaesslom. 

— Mere  failure  to  Include  in  Judgment  clause 
which  can  not  have  any  operative  eftect 
or  confer  any  riffht  or  protection  upon 
either  plaintlft  or  defendant,  such  as  for 
delivery  of  possession  to  plaintiff  in  case 
where  he  already  has  possession,  does  not 
affect  substantial  rights  of  either  party  and 
is  not  sufficient  grround  for  reversal  of 
Judgment. — Claudius  v.  Affuirre,  89  Cal.  601, 
506.   86  Pac.  1077. 

,  34.  Where  property  has  been  delivered 
to  plaintiff  prior  to  trial  of  cause.  Juderment 
for  possession  without  alternative  for  value 
is  not  erroneous. — Caruthers  v.  Hensley,  90 
Cal.  559,  €60,  27  Pac.  411. 

35.     Saaio— Same— -Non-prejadldal    erroiv 

— Where  plaintiff  fflves  bond  and  takes 
possession  of  property  at  commencement  of 
action,  an  alternative  Judgrment  in  his  favor 
for  too  larffe  amount  is  immaterial. — Cali- 
fornia C.  F.  Assoc.  V.  Stellinff.  141  Cal.  713. 
718,  76  Pac.  820. 

ac  Sam»  Sho^riny  neceaoary.  —  Alterna- 
tive Judgrment  for  value  can  not  be  unless 
It  be  found  plaintiff  Is  entitled  to  recover 
property,  and,  in  order  that  it  be  so  found, 
there  must  be  showing  that  defendant  had 
possession  of  property  at  time  suit  was 
commenced. — ^Riclotto  v.  Clement,  94  Cal. 
106,  107,  108,  29  Pac.  414. 

87.  Comparot  Faulkner  v.  First  Nat. 
Bank,  180  Cal.  268,  266,  66  Pac.  463. 


Same— Statutory  rnle  is  laid  down  as 

to  Judgment  which  shall  be  entered  in  this 
class  of  cases,  and  Judgment  can  not  be  en- 
tered for  alternative  value  unless  It  is  found 
that  plaintiff  is  entitled  to  recover  property 
sued  for.  If  he  is  not  entitled  to  recover 
property,  he  is  not  entitled  to  Judgrment. 
and  if  he  is  entitled  to  Judgrment,  it  must  be 
in  form  prescribed  by  this  section. — Wash- 
burn v.  Huntingrton,  78  CaL  678.  677,  21  Pac. 
806. 

89.  Appeal  —  AirvHeved  party.  —  Appeal 
lies  from  Judgrment  that  "plaintiff  do  have 
and  recover  of  and  from  defendant  the  pos- 
session of  all  personal  property  described  in 
complaint."  No  costs  were  awarded  plain- 
tiff and  Judgment  was  not  in  alternative 
form.    Defendant  by  his  answer  had  denied 


he  was  ever  owner  of  or  in  possession  of 
the  property,  still  he  is  party  "agrgrrlved." 
for  had  the  case  been  tried  and  denial  sus- 
tained, proper  Judgrment  would  have  been 
that  plaintiff  take  nothingr  and  defendant 
recover  his  costs. — ^Martin  v.  Porter,  84  Cal. 
476,  479,  24  Pac.  109. 

As  to  appeal  and  bond  to  stay  execntlon 
to  contain  covenant,  see  pars.  1-3.  this  note. 

Appeals  venorally^ — See,  post.  99  989  et 
seq.  and  notes. 

Stay  of  cxoentloa  on  appeal  from  Jnds- 
mcnt  in  claim  an  delivery « — See,  post,  (943 
and  note. 

40.  Same— Condlctlnv  evidence^ — Finding 
as  to  value  made  upon  confllctlngr  evidence 
will  not  be  disturbed  on'appeal. — Roberts  v 
Burr,  136  Cal.  166,  160,  67  Pac.  46. 

41.  Same*-Flnal  Jvdcment  will  not  br 
directed  where  no  flndlngr  is  made  on  issue/ 
of  value  and  damagres. — Thompson  v.  Corp- 
stein,  52  Cal.  663. 

42.  Same— Modidcntlon  of  Jndcment. — On 

appeal  Judgrment  will  be  modified  to  make 
It  conform  to  the  requirement  of  this  sec- 
tion, where  to  accomplish  such  no  other 
grulde  than  plain  provisions  of  section  and 
flndlngrs  on  file  will  be  necessary. — Kelly 
V.  McKlbben,  64  Cal.  192,  198. 

43.  Same  —  Presnmptlonii.  —  On  appeal 
from  Judgrment  for  plaintiff  for  possession 
of  property  without  alternative  of  value  in 
case  possession  could  not  be  had.  It  will  be 
presumed  possession  had  be6n  obtained  by 
plaintiff. — Caruthers  v.  Hensley,  90  Cal.  659. 
661,    27    Pac.    411. 

44.  Where  defendant  prays  return  of 
property,  and  it  does  not  appear  he  has 
griven  bond,  etc..  it  will  be  presumed  on 
appeal  that  property  was  delivered  to  plain- 
tiff, and  where  plaintiff  has  been  found  to 
be  entitled  to  only  part  of  property,  Judgr- 
ment will  be  modified  to  provide  that  bal- 
ance thereof  be  returned  to  defendant. — 
Ryan  v.  Fitsgrerald,  87  Cal.  346,  848,  25 
Pac.  646. 

45.  When  Jury  find  plaintiff  entitled  to 
possession  they  are  not  required  to  find 
value  of  the  property  if  it  has  been  deliv- 
ered to  plaintiff,  and.  unless  value  has  been 
found,  there  Is  no  basis  upon  which  to 
render  alternative  Judgrment  for  Its  value. 
For  the  purpose  of  sustalnlngr  Judgrment  en- 

,  tered  in  favor  of  plaintiff  for  possession  of 
personal  property  without  alternative  for 
its  value  "in  case  delivery  can  not  be  had." 
it  will  be  presumed  In  the  absence  of  any 
bill  of  exceptions  or  other  showlngr  of  error, 
that  it  appeared  at  the  trial  that  plaintiff 
had  already  obtained  possession  of  the  prop- 
erty sued  for. — Caruthers  v.  Hensley,  90  Cal. 
669.  560.  27  Pac.  411. 

4€.  Same  Stay  of  execntlosu — ^Proceed- 
Ingrs  pending  appeal  will  not  be  stayed  be- 
cause defendant  has  slven  redelivery  bond. 
Judgment  for  plaintiff  Is  Immediately  en- 
forceable unless  defendant  grlves  statutory 
bond  to  stay  execution. — Swasey  v.  Adair, 
88  Cal.  203,  26  Pac.  88. 
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47.  SaoM— What  rerfewcA. — Objection  to 
form  of  y^rdict,  or  that  excessive  damasres 
^rere  thereby  awarded,  can  only  be  made 
aTailable  on  motion  for  new  trial,  and  can 
not  be  raised  for  first  time  in  appellate 
court. — Campbell  v.  Jones,  41  Cal.  616,  618. 

4S.  Defendant  settinsr  up  title  in  his  own 
behalf  for  purpose  of  havinsr  Judgment  that 
property  be  returned  to  him,  can  not  be 
heard  to  say  there  was  no  proper  issue  made 
as  to  title.  The  answer  was  deemed  denied, 
and  defendant,  havingr  gone  to  trial  upon 
the  theory  that  title  was  in  issue,  can  not 
on  appeal  for  the  first  time  be  heard  to 
say  tbere  was  no  such  issue. — Flinn  y. 
Ferry.   127  Cal.  648,  664,   60  Pac.   484. 

49.  Where  defendants  allow  general  alle- 
satlon  of  damaere  in  complaint  to  so  un- 
challenired  and  plaintiff  to,  on  trial,  make 
srencral  statement  as  to  how  much  he  was 
damaged  without  requiring  him  to  state  in 
what  manner,  objection  thereto  will  be  dis- 
regarded when  made  for  first  time  on  ap- 
peal.— Hickey  ▼.  Coschina,  133  Cal.  81,  86. 
CS  Fac.  SIS. 

SOi.      Ckaase    ef    rights     pendente     lite. — 

Jvdsment  should  adjust  equities  between 
the  parties  as  they  stand  at  time  of  its 
rendition  when  rigrhts  and  titles  have 
changed  pendente  lite. — Brook  v.  Bayless,  6 
OklA.  6C8,  62  Pac.  788. 

n.  GoBspvtatiea  of  valve. — The  value  of 
the  property,  where  the  Judgment  is  in  the 
alternative,  is  to  be  computed  as  of  the 
time  when  demand  for  delivery  was  made 
and  not  as  of  the  date  of  the  orlgrinal  de- 
posit in  an  action  to  recover  the  possession 
of  c^ertlficates  of  stock  and  a  bond  deposited 
with  stockholders  as  collateral  security  in 
the  boyinff  and  sellinsr  of  stocks  on  margin. 
— Hartnett  v.  Wilson,  81  Cal.  App.  678,  161 
Pae,  2S1. 


OX.  Coaversiea  Jmdgmeat  la. — Damages 
amounting  to  the  value  of  property  sued 
for  may  be  had  in  action  for  personal  prop- 
erty or  Its  value,  although  claim  and  deliv- 
ery may  not  He  for  property,  e.  g.,  corporate 
stock,  where  complaint  is  sufficiently  broad 
to  sl&ow  such  damage,  and  same  is  within 
issues  framed  by  pleadings — Dennison  v. 
Chapman,  106  Cal.  447,  463,  39  Pac.  61. 


itmetlOB  of  seetloa. — This 
section  applies  to  cases  where  Judgment  Is 
entered  after  trial,  and  not  to  cases  where 
the  motion  is  determined  without  trial. — 
Kneebone  v.  Kneebone,  88  Cal.  646,  648,  23 
Pac.    1031. 


Costs— Defeadaat  entitled  to  reeover. 
— 'Where  defendant  comes  rightfully  into 
possession  of  property,  and  has  never  mani- 
any  disposition  to  claim  title  to  it 
shows  willingness  to  surrender,  he  can 
be  made  to  answer  for  costs  without 
at  demand  made  upon  him. — California 
Assoc  v.  Stelling,  141  Cal.  713,  719. 
320. 


f 
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As    tm    cests  geaeraUy*  see,  post,   (8  1021, 
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66.  Costs  should  be  allowed  defendant 
rightfully  in  possession  of  property  in  ab- 
sence of  demand. — Chipman  v.  McDonald,  9 
Kan.  App.  882,  67  Pac.  262. 

M.     Same— -Percentage  Aet  did  not  apply. 

— ^Act  allowing  percentage  on  amount  of 
Judgment  recovered  in  San  Francisco  did 
not  apply  to  alternative  Judgment  in  claim 
and  delivery,  as  the  amount  recovered 
is  not  primary  and  absolute  result  of  Judg- 
ment.— Wheatland  M.  Co.  v.  Pirrie,  89  Cal. 
469,  463,  26  Pac.  964. 

67.  Same— -Valve  of  property  as  coa- 
troUlag. — Costs  may  be  allowed  plaintiff 
where  it  is  found  he  is  entitled  to  part  of 
the  property  and  defendant  to  part,  where 
part  awarded  plaintiff  is  of  value  exceeding 
three  hundred  dollars. — ^Rohr  v.  McCalg.  33 
Cal.  309.   810. 

68.  Recovery  of  costs  by  defendant  is 
controlled  by  value  alleged  or  ad  damnum 
clause  of  complaint,  and  not  by  value  of 
property  returned  to  defendant  by  Judg- 
ment.— Edgar  v.  Gray,  6  Cal.  267. 

59.  Damages  laeldeBtal. — Right  to  re- 
cover the  property  taken  or  its  value  is 
entirely  independent  of  right  to  recover 
damages  for  taking  and  detention.  Former 
restores  to  one  from  whom  his  properly  has 
been  taken  the  property  itself  or  its  value. 
Latter  compensates  him  for  loss  resulting 
from  wrongful  act  of  taking,  and  wrongful 
detention,  and  right  to  payment  of  damage.<« 
awarded  is  not  affected  or  impaired  either 
by  return  of  property  or  payment  of  its 
value,  nor,  on  other  hand,  will  payment  of 
damages  awarded  release  or  affect  in  any 
way  portion  of  Judgment  requiring  return 
of  property  or  payment  of  its  value  as  to 
time  of  taking. — Nichols  v.  Paulson,  10  N.  D. 
440,  87  N.  W.  977. 

As  to  damages,  see,  ante,  (  609  and  note 
pars.   84-119. 

Default  Jadgneat  apoa  fallore  to  answer, 
see,  ante,  9  686  and  note. 

60.  General  verdict  for  plaintiff  will  not 
be  set  aside  because  Jury  fails  to  find  dam- , 
ages,  they  being  nominal  issue  and  not  prin- 
cipal object  of  action. — Gaines  v.  White,   1 
S.  D.  484,  47  N.  W.  624. 

61.  Sanoio— Deaerlptloa     of     property     in 

Judgment  by  reference  to  findings  and  in 
findings  by  reference  to  complaint  is  inex- 
cusably circuitous  but  not  ambiguous  or  un- 
certain. Certum  est  quod  certum  reddi 
potest.— Kelly  v.  McKlbben,  64  Cal.  192,  193. 

62.  Description  of  property  in  Judgment 
by  reference  to  description  in  complaint  is 
suflScient.  Certum  est  quod  certum  reddi 
potest  (that  is  certain  which  can  be  made 
certain). — ^Hogue  v.  Fanning,  73  Cal.  64,  67, 
14   Pac.    660. 

63.  Judgment  must  of  itself,  or  by  refer- 
ence to  complaint  or  other  pleadings,  con- 
tain certain  description  of  the  property. — 
Welch  V.  Smith.  46  CaL  230.  231. 

64.  Judgment  must  contain  sufficient  de- 
scription of  the  property,  either  of  itself  or 
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by  reference  to  some  other  pleadinsr  or 
paper,  and  without  luch  description  is  bad 
for  uncertainty. — Cooke  ▼.  Aflrulrre,  86  Cal. 
479,   488,    26   Pac.   6. 

66.  Judgrment  and  verdict  which  do  not 
describe  the  property  In  some  manner  are 
informal  and  erroneous,  and  are  not  cured 
by  stipulation  of  defendant  that  verdict 
was  finding:  for  plalntift  as  to  title  and 
rigrht  of  possession  of  the  property  described 
in  complaint. — Campbell  ▼.  Jones,  88  Cal. 
507,  509,  610. 

A«  to  effeet  of  dismissal,  see,  ante,  S  609 
and  note. 

As  to  descrlptloM  ml  property,  see,  ante, 
§  609    and    note. 

A«  to  disposition  of  property  by  def  endamtt 

see,  ante,   S  609   and  note  pars.   167-171. 

66.  SaBte— EnJolBiiiif  exeeutioB  of  Jads^ 
moMt. — Defendant  In'  claim  and  delivery 
having:  obtained  Judg:ment  for  return  of 
the  property  or  its  value,  and  plaintiff  hav- 
ing: tendered  a  return  of  the  property  and 
payment  of  Judgment  for  costs,  etc.,  which 
defendant  refused  to  accept,  and  caused 
execution  for  value  of  the  property  to  Issue, 
which  execution  the  court  refused  to  recall 
on  motion  of  plaintiff,  and  from  which  re- 
fusal an  appeal  Is  pending:.  Plaintiff  may 
in  such  case  maintain  bill  In  equity  to  en- 
join all  proceedlnffs  on  such  execution  pend- 
ing: the  appeal. — Epping:er  v.  Scott,  280  Cal. 
276,  277,  62  Pac.  460. 

67.  Execution  of  Judg:ment  for  return  of 
property  to  defendant  or  its  valfte  In  case 
return  can  not  be  had  will  be  enjoined 
upon  showing:  that  before  verdict  plaintiff 
voluntarily  returned  the  property  to  de- 
fendant, and  plaintiff's  order  to  show  such 
on  trial,  which  offer  was  ruled  out,  and  that 
defendant  accepted  the  property  and  agreed 
to  satisfy  Judg:ment  upon  payment  of  dam- 
ag:e8  and  costs. — Thompson  v.  Laugrhlin,  91 
Cal.  313,  816,  27  Pac.  762  <dis.  op.  by  Sharp- 
stein,  J.). 

68.  Bxeeasive  Jad^nicot^Piill  valve  is 
when. — Where  the  plaintiff's  rlg:ht  to  have 
possession  of  the  described  property  is  only 
claimed  for  the  purpose  of  satisfying  his 
claims  for  an  unpaid  indebtedness,  and 
where  no  special  damagres  are  alleg'ed  or 
proved,  the  value  of  the  property  to  him 
can  not  exceed  the  amount  of  the  indebted- 
ness, and  therefore  a  Judg:ment  for  the  full 
value  in  case  delivery  can  not  exceed  such 
amount. — Kelser  v.  Levering:,  29  Cal.  App. 
41,  164  Pac.  281. 

See  par.  116,  this  note. 

69.  FlBdlnss— Contradictory,  determlninv 

that  both  plaintiff  and  defendant  are  en- 
titled to  possession  of  property  can  not  sup- 
port Judgrment. — Carman  v.  Ross,  64  Cal. 
249,  29  Pac.  610. 

70.  Same — Ownerslilp,  if  directly  in  issue, 
must  be  found  upon  or  Judg:ment  can  not 
b^  entered  on  verdict  finding:  plaintiff  en- 
titled to  possession  or  value  of  property. — 
Holt  V.  Van  Eps,  1  Dak.  206,  46  N,  W.  689. 


71.  Sasse— FlaiBtiiTs  riffht  «f  poaseasion 

is  material  issue  upon  which  court  must 
find  In  order  that  flndingrs  shall  sustain 
judgment  for  plaintiff. — Cooke  ▼.  Agruirre, 
86  Cal.  479,  482,  26  Pac.  6. 

72.  Finding:  of  rigrht  of  possession  at  time 
of  commencement  of  action  is  immaterial 
where  Judg:ment  is  for  defendant  for  return 
of  property  or  its  value  in  stipulated  sum. 
— Banningr  ▼.  Marleau,  1S8  Cal.  486,  486,  66 
Pac.  964. 

78.  Samc^-<*Separate  defense'*  need  not 
be  found  upon  when  matters  therein  alleged 
are  all  Included  in  the  g:eneral  issue  as  to 
ownership.^— Black  v.  Black,  74  CaL  620,  522. 
16   Pac.   811. 

74.  Same— Separate  vnlne  of  ■•▼eral  ar- 
ticles.— Where  complaint  allegros  value  of 
several  articles  of  personal  property  at 
^oss  sum,  and  answer  denies  they  are  of 
that  value,  or  of  value  exceeding:  lesser 
sum,  and  proceeds  to  enumerate  various 
items  stating:  value  of  each,  the  Judg:ment 
is  not  erroneous  in  failing:  to  find  value  of 
each  article,  as  such  finding:  is  required  only 
where  Jury  are  instructed  to  so  find,  and 
such  instruction  must  be  pertinent  a'ld 
proper  and  asked  and  refused  before  error 
can  be  predicated  thereon. — Kellogrg:  v. 
Burr,  126  Cal.  88,  40,  68  Pac.  806. 

7Sk  Same— Valne^ — No  finding  of  value  is 
necessary  If  groods  have  been  delivered  to 
plaintiff  and  Judgment  be  in  his  favor. — 
Samuels  v.  Burnham,  10  Kan.  App.  674,  61 
Pac.    766. 

76.  Form  of  Jndtfment  for  plaintiff  sLould 
be  for  the  possession  of  property,  not  for 
return,  latter  form  being:  appropriate  only 
where  Judg:ment  Is  for  defendant. — Camp- 
bell V.  Jones,  38  Cal.  607,  618. 

77.  Same  —  Conclnaions  of  la^v. — When 
Jury  finds  rig:ht  of  possession  to  be  In  plain- 
tiff, conclusion  of  law  follows,  as  provided 
in  this  section,  that  he  is  entitled  to  deliv- 
ery if  it  can  be  had.  and,  if  not,  to  value 
of  the  property  as  found  by  the  Jury  in 
alternative.  This  the  Judgment  must  con- 
tain, but  verdict  need  not. — Ryan  v.  Fltz- 
g:erald.  87  Cal.  345,  346.  26  Pac.  646. 

As  two  inc*onaistent  positions  can  not  be 
taken  by  plaintiff,  see,  ante,  8  509  and  note 
par.   214. 

78.  Joint  Jndvment  for  defendants  sued 
Jointly  may  be  rendered,  though  they  an- 
swer separately. — Myers  v.  Moulton,  71  Cal. 
498,   603,   12  Pac.   606. 

79.  Jndffment  for  tbe  defendant^Mny 
properly  be  for  a  snm  of  money  only  where 
the  property  is  taken  over  on  the  replevin 
bond  and  is  lost  or  destroyed  while  in  the 
possession  of  the  plaintiff. — Donovan  v. 
Aetna  Indemnity  Co.,  10  Cal.  App.  723,  728. 
103    Pac.    365. 

See  par.   81,  this  note. 

80.  Jndtrment  on  pleadings.  —  Where 
plaintiff  presents  his  case  in  two  parallel 
sets  of  alleg:ation8.  defendant  may  reply  to 
either  set,  and  it  is  not  necessary  ^for  them 
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to  reply  to  both  In  order  to  shield  them- 
selves a^rainst  judgrment  on  pleadings. — 
Nadd  ▼.  Thompson,  34  Cal.  89,  47. 

As    t«    J«4lsaient»    Im    smiena,    see,    ante, 
li  577  et  seq.  and  notes. 

As  tm  Jvry  trial*  see,  ante,  S  S09  and  note 
pars.    221,   222. 


As  tm  iMM  or  deatrvetloB  of  the  property, 
tee,  ante,   9  S09  and  note  pars.  236,   236. 

81.  Moaey  JadsmeBt  for  Talae  of  prop- 
crt7-*Ia  Unpropcr  under  statute  providingr 
Jndsment  shall  be  for  delivery  of  the  prop- 
erty or  its  value  In  case  delivery  can  not 
be  had- — ^Hall  v.  Law  G.  A  T.  Soc.  22  Wash. 
305,  60    Pac    643. 

See  par.  79,  this  note. 


-Money  Judgment 
for  value  of  property  or  plaintiff's  interest 
therein  may  be  rendered  where  defendant 
has  disposed  of  property  prior  to  trial. — 
Park  V.  Robinson,  15  S.  D.  661,  91  N.  W. 
314. 

82.  Part  of  the  property  can  mot  be 
awarded  plaintiff,  "leaving:  defendant  to  his 
remedy  on  the  bond"  as  to  balance,  owner- 
fhip  of  which  court  was  unable  to  deter- 
mine for  'want  of  evidence. — Jandt  v.  South, 
1  Dak.  46,  47  N.  W.  779. 

9€,  Skmc-— H^here  all  la  Isave. — Judgrment 
for  one-half  property  described  in  complaint 
entered  on  verdict  therefor,  where  all  ma- 
terial allegratlons  of  complaint  are  in  issue. 
Is  not  responsive  to  Issues  made  and  will 
be  reversed. — MuUer  v.  Jewell,  66  Cal.  216, 
217,  5  Pac.  84. 

8S.  Partfca  defeadaiit^ — Where  in  a  suit 
ssalnst  A  Individually  he  justifies  as  as- 
signee of  estate  of  insolvent  debtor,  he  can 
sot  complain  If  Judgrment  runs  against  him 
in  that  capacity  and  Individually  and  not 
against  estate  of  Insolvent. — O'Brien  v.  Bal- 
lon,  lis   Cal.  218,   8:ii4,  48  Pac.   130. 

8C.  Qaallfled  posaesalon  —  One  holdiav 
Buiy  rveover^ — ^Fact  that  plaintiff  at  time  of 
trial  haa  a  qualified  possession  of  property 
as  ablator,  property  having:  been  placed  in* 
bis  possession  by  a  vendee  of  defendant. 
does  not  prevent  him  obtaining  Judsrment 
for  the  absolute  and  unqualified  possession 
of  the  property,  and  Judgrment  that  he  is 
entitled  to  possession  of  the  property,  and 
that  he  recover  possession  of  the  same,  is 
proper. — Benjamin  v.  Huston,  16  S.  D.  669, 
94  N.  -W.    584. 

SOT.  Relief  yraated  — How  deterselned. — 
Judgment  for  recovery  of  possession  of  note 
or  Its  valve  may  be  rendered  upon  com- 
plaint sufnciently  statin?  cause  of  action 
therefor,  although  different  relief  is  prayed. 
Relief  to  'Which  plaintiff  may  be  entitled  is 
to  be  determined  by  court  and  after  trial 
any  relief  consistent  with  case  made  by 
complaint  and  embraced  within  issues  may 
be  ^ven. — ^More  ▼.  Finder,  128  Cal.  313,  318, 
68  Pac  8SS. 

Relief  eeaalateiit  with  case  made. — See, 
ante,  i  KtO  and  note. 


88.  Retnrm  of  property  to  defendamt'^ 
Answer  must  claim* — Judgrment  for  defend- 
ant for  value  of  property  upon  showing:  that 
same  can  not  be  delivered,  should  not  be 
rendered  upon  dismissal  of  action,  unless 
the  answer  contains  some  averment  or 
prayer  showingr  changre  of  possession  from 
defendant  to  plaintiff.  Judgrment  of  return 
Is  in  nature  of  cross-Judg:ment,  and  there 
must  be  some  appropriate  averments  in 
pleadingrs  to  put  in  issue  facts  upon  which 
relief  is  griven. — Oould  v.  Scannell,  13  Cal. 
480,  431. 

89.  Return  of  the  property  to  defendant 
must  be  claimed  and  prayed  for  in  answer, 
or  judgrment  that  he  recover  property  or  its 
value  will  not  be  sustained. — Banning:  v. 
Marleau,  101  Cal.  238,  239,  35   Pac.  772. 

90.  In  an  action  for  the  replevin  of  an 
automobile  in  which  the  defendant,  by  way 
of  counter-claim,  showed  the  fact  that  the 
automobile  had  been  taken  from  his  pos- 
session by  the  sherifT  at  the  Instance  of  the 
plaintiff  and  alleged  certain  damagres  he 
had  sustained  by  reason  of  such  act,  but  in 
his  prayer  for  Judgement  he  made  no  demand 
whatsoever  for  the  redelivery  of  the  auto- 
mobile, such  answer  will  be  insufficient  to 
support  a  judgrment  for  the  directing:  of  the 
return  of  the  property. — ^Lee  v.  De  La  Motte, 
—  Cal.  App.  — ^.189  Pac.  1034,  following  the 
doctrine  in  Pico  v.  Pico,  56  Cal.  453;  and 
Banning  v.  Marleau,  101  CaL  238,  35  Pac. 
772. 

91.  Sam^— Same— As    to    ^vhat    evUieleiit. 

— Prayer  in  answer  for  return  of  property 
Is  sufficient  to  justify  judg:ment  for  its 
return  or  value  in  case  return  can  not  be 
had. — Myers  v.  Moulton,  71  Cal.  498,  504,  12 
Pac.  505. 

02.  Same  —  Kntire  property^ — ^Defendant 
who  recovers  Judg:ment  where  property  has 
been  delivered  to  plaintiff  is  entitled  to 
Judgrment  for  return  of  property,  and  if 
property — all  of  it — can  not  be  returned, 
then  to  Judg:ment  for  value  of  the  whole. 
— Whetmore  v.  Rupe,  65  Cal.  237,  238,  3  Pac. 
851. 


88.     Same— Geaeral  verdict  for  defendaata 

will  support  judg:ment  for  return  of  prop- 
erty to  them  and  failure  to  grlve  alterna- 
tive judg:ment  for  value  is  no  8:round  of 
complaint  on  part  of  plaintifT. — Waldman  v. 
Broder,  10  Cal.  878,  880. 

•4.  Same— -Plaintiff  haTing:  takea  poeaea- 
•lon« — Lesal  effect  of  finding:  for  defendant 
on  question  of  plaintiff's  rig-ht  to  the  prop- 
erty is  to  entitle  defendants  from  whom  it 
was  taken  to  Its  restoration,  nor  is  there 
anything  in  failure  to  grive  alternative  Judg- 
ment for  value  of  the  property.  This  omis- 
sion might  have  been  complained  of  by 
defendants  if  they  had  shown  failure,  but 
It  is  no  grround  of  complaint  on  part  of 
plaintiff. — ^Waldman  v.  Broder,  10  CaL  878, 
880. 

98.  Approvedi  Kneebone  v.  Kneebone,  83 
CaL  646,  648,  28  Pac.  1031. 
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96.  Alternative  judgment  in  favor  of  de- 
fendant for  return  of  the  property  "or  value 
thereof"  is  proper  when  answer  "claims" 
return  and  court,  Jury  or  referee  finds  value 
of  the  property,  and  that  defendant  is  en- 
titled to  return. — Pico  v.  Pico,  66  Cal.  468, 
460. 

Am  to  alternative  JvdvaseBt,  see  pars.  12- 
38,  this  note. 

97.  In  action  of  claim  and  delivery,  both 
parties  are  actors.  Plaintiff  seeks  recovery 
on  grround  he  is  entitled  to  possession,  and 
defendant  seeks  ordinarily  to  defeat  action 
and  maintain  his  possession  on  grround  that 
plaintiff  has  no  rigrht  to  such  possession. 
When,  therefore,  defendant  prevails  in  ac- 
tion and  property  has  been  taken  from  him 
under  process,  he  is  clearly  entitled  to  its 
return,  or  its  value  In  case  return  can  not 
be  had. — Pitts  A.  Wks.  v.  Youngr,  6  S.  D.  667, 
62  N.   W.   482. 


fore  execution  Is  satisfaction  of  judgrment 
for  return,  and  alternative  Judgement  for  its 
value  can  not  be  thereafter  enforced. — 
Johnson  v.  Oallegros,  10  N.  M.  1.  60  Pac. 
71;  Marks  v.  Willis,  86  Ore.  1,  68  Pac.  626. 


•8.     Same— Bzprem  flndlBv  not  necessary. 

— Legral  effect  of  findingr  for  defendants  on 
question  of  plaintiff's  rigrht  to  the  prop- 
erty is  .to  entitle  defendants  from  whom  it 
was  taken  to  its  restoration,  and  this  rigrht 
is  not  dependent  upon  any  finding:  of  jury 
to  that  effect,  but  is  conclusion  of  law  from 
verdict  for  defendants.  And  it  is  rigrht  of 
the  court  to  state  this  legral  conclusion  as  a 
portion  of  its  Judgment. — Waldman  v. 
Broder,  10  Cal.  878,  880. 

W,  Same — Verdict  for  plaintiff  for  part 
only  of  property  belngr  silent  as  to  balance, 
gives  him  no  rigrht  to  possession  of  that 
balance;  there  being  nothing  to  show  but 
that  defendant  is  entitled  thereto,  it  can  not 
be  withheld  from  him.  Silence  of  verdict 
and  Judgment  as  to  balance  of  property 
must  be  held  to  be  finding  that  plaintift 
was  denied  any  further  relief  than  he  ob- 
tained, and  he  Is  precluded  from  any 
further  litigation  with  defendant  as  to  this 
balance. — Ryan  v.  Fltxgerald,  87  Cal.  846, 
346,  26  Pac.  646. 

100.  Samc^— Same— Preannaptlon. — ^In  case 
where  plaintiff  is  awarded  part  only  of 
property,  and  there  being  no  showing  that 
defendant  gave  redelivery  bond,  It  must  be 
presumed  sheriflT  delivered  property  to 
plaintiff,  and  defendant  having  prayed  re- 
turn in  his  answer,  Judgment  should  be  that 
balance  of  property  not  awarded  to  plain- 
tifr  be  returned  to  defendant. — Ryan  v.  Plts- 
gerald,  87  Cal.  846,  348.  26  Pac.  646. 

101.  Rliriit  of  poueoaion  and  damages 
for  detention. — It  is  the  general  rule  that, 
where  the  plaintiff  prevails,  even  though 
the  property  has  been  delivered  to  him  on 
the  writ,  he  is  entitled  to  a  Judgment,  not 
only  affirming  his  right  of  possession,  but 
awarding  him  as  well  such  pleaded  and 
proven  damages  as  will  compensate  him 
for  the  injury  sustained  by  reason  of  the 
wrongful  taking  and  detention. — Morris  v. 
Allen.  17  Cal.  App.  688.  121  Pac.  690. 

102.  Satliifactfon  of  Jndgment— Offer  and 
tender  by  defendant  to  deliver  property  be- 
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105.  Same— Retom   of  part   of   property 

sued  for  by  sheriff  under  execution  does 
not  satisfy  the  Judgment,  and  execution 
may  be  enforced  for  value  of  balance  of 
property. — Black  v.  Black,  74  Cal.  620,  622, 
16  Pac.  311. 

104.  PlalntifT  has  not  right  to  retain  such 
of  articles  sued  for  as  he  might  choose  and 
pay  defendant  value  thereof,  notwithstand- 
ing court  finds  defendant  Is  owner  thereof. 
Such  proposition  can  not  be  sustained  upon 
any  principles  of  law. — Black  v.  HiUlker, 
ISO  Cal.  190,  192,  62  Pac.  481. 

106.  Wrong-doer  may  not  through  his 
wrong-doing  acquire  privilege  of  restoring 
to  its  owner  particular  article  or  paying  its 
value  as  found  by  Jury.  Under  our  code 
Judgment  is  primary  for  return  of  all  prop- 
erty wrongfully  taken  or  withheld,  and 
Judgment  for  its  value  comes  into  operation 
only  "In  case  return  can  not  be  had.*' — 
Whetmore  v.  Rupe,  66  Cal.  237,  288,  8  Pac. 
861. 

106.  Same*— Retnm  of  property  in  dnm- 
ased  eondltion. — Owner  is  entitled  to  return 
of  his  property  In  substantially  as  good 
condition  as  when  taken  and  offer  to  return 
property  some  time  after  Judgrment  for  Its 
return  or  value  in  substantially  damaged 
condition  is  not  satisfaction  of  Judgement. — 
Nichols  V.  Paulson,  10  N.  D.  440,  87  N.  W. 
977. 

'  107.  Svbatitvted  defendant.  —  Purchaser 
from  defendant  with  full  notice  and  after 
suit  is  commenced  who  procures  himself  to 
be  substituted  as  defendant  in  cause,  takes 
place  of  defendant  cum  onere,  and  Judg- 
ment for  recovery  of  property  or  its  value 
if  delivery  cannot  be  had  may  be  entered 
against  him. — Wise  v.  Collins,  121  Cal.  147, 
162,    63    Pac.    640. 

106.     Title  —  Bffeet     of     Jndcment     on. — 

When  plaintiff  or  defendant  in  the  original 
suit  obtains  Judgment  for  delivery  of  the 
property,  or,  if  it  cannot  be  found,  then  for 
its  value,  title  of  property  vests  in  party 
against  whom  Judgment  is  given,  subject 
to  right  of  successful  party  to  take  it  in 
discharge  of  so  much  of  Judgrment  as  to 
make  up  assessed  value  of  property.  If, 
therefore,  property  should  be  accidentally 
lost  or  destroyed  after  Judgment  and  before 
possession  by  sheriff,  loss  would  fall  upon 
unsuccessful  party,  and  he  would  be  bound 
to  pay  its  value. — ^Nlckerson  v.  Chatterton, 
7   Cal.   668,    672. 

109.  When  plaintiff  or  defendant  obtains 
Judgment  for  delivery  of  property,  or  if 
it  can  not  be  found,  then  for  its  value,  title 
of  property  vests  in  party  against  whom 
judgment  is  given,  subject  to  right  of  suc- 
cessful party  to  take  it  in  discharge  of  so 
much  of  Judgment  as  is  made  up  by  as- 
sessed value  of  property. — Hunt  v.  Robinson. 
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11  Cal.  262.  278.    See  Nickerson  v.  Chatter- 
ton.  7  Cal.  668. 

116.  Valve  of  property  —  Admitted  — 
Barmlces  error. — Where  value  allesred  In 
complaint  is  not  denied  by  answer,  objec- 
tion to  evidence  of  value  should  be  sus- 
tained, but  error  In  admitting  such  value  is 
vithout  prejudice  to  defendant  where  Jury 
finds  lower  value  than  that  alleered. — Tully 
T.  Harloe,  35  Cal.  302,  306,  96  Am.  Dec 
102. 


111«    S«Bi»— Asd   damases   for   Its   detea- 

ttoa. — ^Under  this  section  the  value  of  the 
property  and  damages  for  its  detention  are 
Mparate  and  independent  actions,  and  the 
damages  that  may  be  pleaded,  proved,  and 
recovered,  are  general  or  special  or  both. 
— Horrls  v.  Allen,  17  Cal.  App.  688,  121  Pac. 
CM.  See  Nahhas  v.  Browning,  181  Cal.  66, 
C  A.  L.  R.  476,  183  Pac.  442. 


As  to 
dellTery  give 
aiticlM 
S49-S62. 


that  verdlet  In  claim  aad 
separate  valaatlon  of  several 

see  note  Ann.  Cas.  1912D, 


112.    Saaie     Coot  Is  aot  measure  of  dam- 

■SM« — ^FuU  value  of  goods  at  time  of  tak- 
ing, and  not  what  they  cost  plaintiff,  is 
meature  of  damage. — ^Pelberg  v.  Gorham,  28 
CaL  349,    352. 

US.     Same     Cost     may     be     eoasldered. — 

In  fixing  value,  evidence  of  what  it  would 
cost  to  purchase  in  open  market  and  replace 
property  In  controversy  is  admissible. — An- 
sell  V.  Hopkins,  79  Cal.  181,  183,  21  Pac. 
72$:  Levy  v.  Scott,  116  Cal.  39,  49,  46  Pac. 
M2  (citing  Cassin  v.  Biarshall,  18  Cal.  689). 

114.  game  IBstoppei  8tatemeat  of  valae 
^  plalatiC  la  afldavit  aad  bond  by  which 
tie  sought  to  obtain  possession  of  the  prop- 
erty estops  him  asserting  the  property  to 
be  of  less  value. — ^Park  v.  Robinson,  16 
S.  D.  551,  91  N.  W.  344. 

lis.    Same— -Bxceedlag    tkat     alleged     la 

cenplatat^— Judgment  may  be  for  more  than 
^ue  of  goods  as  alleged  in  complaint,  pro- 
dded damages  alleged  are  larger  than  Judg- 
ment Mistake  as  to  value  of  goods  which 
is  only  one  predicate  of  the  recovery  does 
not  estop  plaintiff  from  recovering  sum 
commensurate  with  loss  or  injury  sustained 
bj  him  if  amount  so  recovered  be  within 
the  ad  damnum  of  the  writ. — CoghiU  v. 
Boring,  IS  Cal.  213,  218. 
See  par.  68,  this  note. 

lie  Saaae-— Fallare  to  prove  value  is  not 
prejudicial  to  one  wrongfully  replevying 
property  thereafter  sold  by  him  for  greater 
•nm  than  amount  of  Judgment  rendered 
ftfalnst  him  for  its  value. — ^Keystone  I.  Co. 
T.  Welsheimer,  8  Kan.  App.  861,  66  Pac.  348. 

117.    Same     Fixed    aad    daetaatlBir. — The 

measure  of  damage  where  property  con- 
Vf^ned  has  flxed  value  is  that  value  with 
tegal  interest  from  time  of  conversion; 
w'hen  value  is  fluctuating  plaintiff  may  re- 
<^0Ter  highest  value  at  time  of  conversion 
'^r  at  any  time  afterwards. — Douglass  v. 
Kraft.  9  Cal.  562.  563;  Hamer  v.  Hathaway, 
33  Cal.  117,    119. 


118.  Where  property  is  of  fluctuating 
market  value,  value  to  be  flxed  is  highest 
price  between  time  of  taking  and  trial. 
Reason  for  exception  being  that  in  usual 
course  of  trade  or  business  it  is  Ukcly  the 
owner  would  have  realized  enhanced  value 
if  he  had  not  been  deprived  of  his  property. 
— Page  V.  Fowler,  39  Cal.  412,  419,  2  Am. 
Rep.  462. 

119.  Approvedr  Benjamin  v.  Huston,  16 
S.   D.    569.    94   N.   W.    684. 

120.  Fall    valae— -Bailee    may    recover. — 

Bailee  may  recover  the  full  value  of  prop- 
erty taken  from  him  by  one  without  title 
or  right  of  possession  where  return  of 
property  is  impossible,  holding  excess  over 
his  special  property  therein  In  trust  for  his 
bailor. — ^Hall  v.  Southern  Pac.  Co.,  6  Ariz. 
378,  67  Pac.  617. 

121.  Same— Llenholder  may  aot  recover. 

— ^Llenholder  in  action  of  claim  and  delivery 
to  recover  property  upon  which  he  has  Hen, 
is  not  entitled  to  Judgment  for  full  value 
of  property  in  case  delivery  can  not  be  had, 
but  only  for  amount  of  his  lien  or  special 
property  therein. — Wilkerson  v.  Thorp,  128 
Cal.  221,   226,   60  Pac.   679. 

Same  ^  Mortgagee  v.  seeoad    mort- 

i, — Full  value  of  property  and  not 
merely  plaintiff's  interest  therein  is  to  be 
recovered  by  defendant,  mortgagee  of  chat- 
tels, in  action  by  another  mortgagee  of 
such  chattels  if  latter  fails  to  recover  in 
action;  defendant  therein  being  responsible 
to  mortgageor  for  chattels  or  their  value. 
— ^Madison  Nat.  Bank  v.  Farmer,  6  Dak.  282, 
40   N.   W.   345. 

128.     Same-— Mortgagee  v.  mortgageor. — In 

action  by  chattel  mortgagee  where  defend- 
ant obtains  redelivery  to  him,  and  property 
is  found  to  be  of  greater  value  than  amount 
of  debt,  alternative  Judgment  should  be 
only  in  amount  due,  and  not  for  full  value 
of  property. — ^National  Bank  of  Commerce 
V.  Feeney,  9  S.  D.  660,  70  N.  W.  874. 

124.  Same— Sheriff  may  recover  full 
value  of  property  wrongfully  replevined 
from  him  while  held  under  process,  and 
not  merely  value  of  his  special  interest  in 
it. — Coos  Bay  R.  Co.  v.  Siglin,  34  Ore.  80, 
63  Pac.   604. 

126.  Sam^— Same— Meaaare  of  recovery 
agalast. — In  action  against  ofllcer  for  prop- 
erty wrongfully  taken,  where  plaintiff  bids 
in  such  property  at  Judicial  sale,  he  is  not 
entitled  to  recover  full  value  of  property, 
but  only  amount  it  cost  to  obtain  posses- 
sion of  the  property  with  interest  on  such 
amount  from  the  time  of  paimient. — ^North- 
rup  V.  Cross,  2  N.  D.  433,  61  N.  W.   718. 

126.  Same— iBcrease  of  property. — Value 
of  increase  up  to  time  of  trial  and  Judg- 
ment should  be  allowed  plaintiff  In  recov- 
ery of  Judgment  by  him  in  action  for  cow. 
— Wade  V.  Gould,  8  Okla.  690,  59  Pac.  11. 

127.  Sam^— Offers  to  purdiane  property 
by  third  person  is  not  competent  proof  of 
its  value,  "a  mere  -offer  would  be  no  legal 
proof    that    plaintiff    was    deprived    of    sum 
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Offered.  It  furnlBhes  no  reason  that  plain- 
tiff would  have  received  sum  offered  if  he 
had  possession  of  the  property  It  referred 
to." — N.  Y.  Tounff  V.  Atwood,  6  Hill  234; 
Masterson  v.  Brooklyn,  7  Hill  61,  62.  Mlcli. 
Perkins  v.  People,  27  Mich.  886.  Mami. 
Fowler  ▼.  County  Comrs.,  88  Mass.  (6  Allen), 
92,   96. 


137.  W^ere  there  is  proof  of  value  at 
time  of  the  commencement  of  action  and 
place  where  the  ffoods  were  detained,  evi- 
dence of  value  at  any  other  time  or  place 
is  immaterial. — Durst  v.  Burton,  47  N.  Y. 
167,   170. 


128.  Same— Pla«e  where  ftxed« — Market 
value  is  to  be  ascertained  at  place  of  con- 
version.— Hamer  v.  Hathaway,  33  Cal.  117, 
120. 

129.  Value  which  plaintiff  is  entitled  to 
recover  in  case  delivery  can  not  be  had  is 
value  to  be  ascertained  at  place  where  it  is 
detained  when  action  is  commenced.  Evi- 
dence of  value  in  places  of  nearby  marlfets, 
cost  of  marketinsTi  etc.,  is  admissible  as 
tendingr  to  prove  value  at  place  of  deten- 
tion.— ^Hisler  V.  Carr,  34  Cal.  641,  645. 

180,     Same— -Separate  valve  of  each  article 

need  not  be  found  where  plaintiff  aliesres 
only  the  agr^resrate  value  of  all  articles  and 
all  property  is  adjudgred  returned  to  de- 
fendant; the  flndinff  of  its  asr^esrate  value 
is  all  that  was  required. — Black  v.  Hilliker, 
130  Cal.  190,  192,  62  Pac.  481. 

'  131.  Where  defendant  takes  issue  only 
j  upon  the  affsresrate  value  of  property  de- 
scribed, and  no  evidence  of  value  of  each 
speciflc  article  is  offered  at  trial,  court  does 
not  err  in  not  instructingr  Jury  to  find  value 
of  each  speciflc  article. — Brenot  v.  Robinson, 
108  Cal.  143,  144,  41  Pac.  37. 

132.  Value  of  any  speciflc  portion  of  the 
property  in  controversy  is  to  be  found  by 
jury  only  "if  so  Instructed."  Error  can 
therefore  only  arise  in  case  where  such  in- 
struction would  be  pertinent  and  proper 
and  instruction  was  asked  and  refused. — 
Whetmore  v.  Rupe,  66  Cal.  237,  238,  8  Pac. 
851. 

188.  Same— Special  property. — Value  of 
special  or  limited  property  of  defendant  in 
eroods  replevined  from  him  by  sreneral 
owner  and  not  full  value  of  groods  should 
be  found  and  awarded  where  Judgrment  is 
rendered  for  defendant. — Thornton,  J.,  in 
cone.  op.  in  Pico  v.  Martinez,  55  Cal.  148, 
151. 

134.  Same— Time  at  which  found. — ^Value 
to  be  recovered  in  case  delivery  can  not  be 
had  is  value  as  of  day  of  trial,  plaintiff 
beingr  entitled  primarily  to  very  property 
sued  for;  amount  of  money  value  can  be 
proximately  flxed  best  by  ascertaining  it  as 
of  date  nearest  to  time  when  property 
would  be  delivered. — Phillips  v.  Sutherland, 
2  Cal.  Unrep.  241,  2  Pac.  32. 

135.  Time  of  trial  is  time  at  which  value 
must  be  flxed  when  delivery  can  not  be 
had. — Gardner  v.  Brown,  22  Nev.  156,  37 
Pac.  240. 

136.  Value  to  be  flxed  by  Jury  is  that  of 
property  at  time  of  the  taking  by  de- 
fendant, or  of  commencement  of  the  action, 
where  property  is  not  of  a  fluctuating:  value. 
— Benjamin  v.  Huston,  16  S.  D.  569,  94  N.  W. 
584. 


188.  Same— Wrlttem  aeeiirltlea  are  pre- 
sumed to  be  worth  the  principal  and  in- 
terest indicated  on  their  face  in  action  of 
claim  and  delivery  for  their  recovery. — > 
Holt  v.  Van  Eps,  1  Dak.  206,  46  N.  W.  689. 


Am  to  eaae  ^vhere  aflldavlt  does  not  truly 
•tate  valae  of  property*  ofllcers  or  sureties 
OB  any  umdertaklnv  or  bond  may  set  up 
true  value*  see,  ante,  8  473  and  note. 

139.  Verdict  auHlclettt  to  support  Judg- 
ment.— In  action  agrainst  two  defendants, 
verdict  that  "we,  the  Jury,  find  for  defend- 
ant," where  question  at  issue,  whether 
plaintiffs  were  owners  and  entitled  to  pos- 
session of  property,  no  affirmative  relief 
being:  sougrht  by  defendants.  Is  sufficient  to 
sustain  Judgment  that  plaintiff  take  nothing, 
and  that  defendants  (naming:  them)  recover 
from  plaintiffs  their  costs. — Butler  ▼.  Es- 
trella  R.  V.  Co.,  124  Cal.  239,  241,  56  Pac. 
1040.    See  WiUard  v.  Archer,  63  Cal.   33. 

140.  Same— -Code  does  uot  rcQUIre  verdict 
to  be  special  except  as  to  value  of  prop- 
erty, and  sole  object  of  this  exception  is  to 
enable  court  to  render  alternative  judgrment 
as  required  by  this  section.  A  verdict,  spe- 
cial as  to  value  of  property,  but  greneral 
on  all  other  issues,  is  sufficient  to  Justify 
Judgrment  for  return  of  property,  or  for 
value  thereof  in  case  delivery  could  not  be 
had.  Such  finding  would  have  consisted  en- 
tirely of  pure  conclusions  of  law  in  verdict. 
— Etchepare  v.  Agruirre,  91  Cal.  288,  292,  25 
Am.  St.  Rep.  180,  27  Pac.  668. 

141.  Under  section  627,  ante,  the  Jury  are 
authorized  to  find  value  of  property,  if  their 
verdict  be  in  favor  of  plaintiff,  only  "if 
property  has  not  been  delivered  to  plaintiff" 
and  eo  converse  if  property  has  been  deliv- 
ered to  plaintiff  they  are  not  required  to 
find  value,  and  in  absence  of  such  flndlngra 
there  is  no  verdict  upon  which  to  base  alter- 
native Judgrment. — Claudius  v.  A^uirre,  89 
Cal.  501,   504,   26  Pac.   1077. 

142.  Judgrment  must  be  founded  upon  a 
sufficient  verdict  and  can  not  be  sustained 
upon  verdict  that  "we  find  a  verdict  for 
plaintiff  in  sum  of  five  hundred  dollars." — 
Stewart  v.  Taylor,  68  Cal.  5,  6,  7,  8  Pac. 
505. 

143.  Verdict  for  plaintiff  for  value  of 
property  and  damagres,  but  not  for  plain- 
tiff for  property,  where  it  remains  in  de- 
fendant's hands,  is  erroneous,  as  under 
such  verdict  and  Judgrment  thereon  de- 
fendant could  not  elect  to  deliver  property. 
— Norcross  v.  Nunan,   61  Cal.   640,   643. 

144.  Verdict  that  groods  are  property  of 
defendant  and  that  he  is  entitled  to  posses- 
sion is  equivalent  to  greneral  verdict  upon 
issue  of  payment  and  usury,  is  sufficient  to 
support  Judgrment  for  defendant. — Nunn  v., 
Bird,  36  Ore.  515.  69  Pac.  808. 
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145.  Verdict  flndinff  that  plaintiff  la  en- 
titled to  possession  of  property  and  value 
thereof  is  sufficient  to  support  Judgrment  for 
plaintiff  for  possession  of  property  or  its 
value,  in  case  where  each  party  claims  rlfirht 
of  possession  by  virtue  of  absolute  owner- 
ship.— Branstetter  v.  Morgan,  Z  N.  D.  290, 
55   N.   W.  758. 

146.  Where  facts  are  admitted  by  the 
pleadinflTB  or  are  not  controverted,  it  is 
province  of  court  to  direct  verdict,  and  this 
is  rule  in  cases  of  claim  and  delivery,  and 
therefore  w^hen  value  of  plaintiff's  interest 
in  property  is  not  found  in  verdict,  but  is 
not  controverted,  court  may  order  verdict 
amended  and  Judgment  entered  accordingly. 
— ^Fletcher  v.  Nelson,  6  N.  D.  94,  69  N.  W. 
53. 

147.  Sane— General   verdict   for  plaintiff 

finds  o'wnership  and  right  of  possession  in 
him  w^lth  unlawful  detention  by  defendant. 
--Oalnes  t.  White,  1  S.D.  434.  47  N.  W.  524. 

As  to  verdletf  see,  ante,  8  627  and  note. 

IIL      JUDGMENT   PAYABLE   IN   SPECIFIC 
KIND  OF  MONEY. 


It     •tated*-SiffBed     by     party 

and  containing  clause  "Payable 
in  gold  coin  (United  States)  according  to 
contract"  is  suQclent  to  support  Judgment 
payable  in  gold  coin. — Carey  v.  Philadelphia 
A  C.  P.  Co.,  ZZ  Cal.  694.  697. 

16BU  AdMlaalon  by  pleadings. — ^Verdlct 
for  sum  of  money  generally  will  support 
judgment  payable  in  gold  coin  when  obli- 
gation to  iiay  in  such  coin  is  admitted  by 
pleadings. — Pinkerton  v.  Woodward,  83  Cal. 
557,  607,  91  Am.  Dec.  657. 

ISgL  8asi»— Verdict  need  not  provide  for 
payTnent  in  gold  coin  in  order  that  such 
iudgment  may  be  entered  if  it  is  admitted 
by  pleadings  that  debt  was  payable  in  such 
coIn« — ^VITinans  v.  Hassey,  48  Cal.  634,  637. 

ISI.     CTaafflet— Seetloa  doea  not,  with  fed- 

«nd  lanr.^ — ^This  act  is  remedial  in  nature, 
affordliLg  to  party  who  may  be  Justly  en- 
titled to  performance  of  contract  in  terms, 
means  of  enforcing  it.  Right  to  its  enforce- 
ment ia  not  inconsistent  with  good  faith 
and  dictates  of  scrupulous  and  exact  Justice, 
and  there  can  be  no  doubt  of  power  of 
legislature  to  provide  for  creditor  remedy 
to  compel  his  debtor  to  do  what  he  has 
solencinly  and  deliberately  bound  himself 
to  do  anless  act  is  In  derogation  of  laws  of 
eongreas  making  United  States  notes  legal 
tender  In  payment  for  debts  and  lawful 
money,  and  this  the  act  is  not.  It  creates 
no  new  right  in  abstract.  It  does  no  more 
than  add  to  cases  in  which  it  is  competent 
for  courts  to  enforce  execution  of  contracts 
srpeclflcally  and  provides  means  by  which 
this  can  be  done. — Carpentier  v.  Atherton. 
2$   Cal.    564.    567,   572.    676. 

ISS,  gaie  Same  <iaestloned. — Whether 
proTlaion  relating  to  recovery  of  moneys 
received  in  fiduciary  capacity  and  to  suits 
f<yr  moneys  had  and  received  to  use  of  an- 
other irrespective  of  any  express  agreement 


to  pay  specific  kind  of  money,  is  repugnant 
to  act  of  congress  making  treasury  notes 
legal  tender  in  payment  of  debts,  not  de- 
cided (Sawyer,  J.,  dis.  op.). — Magraw  v.  Mc- 
Glynn,  26  Cal.  421,  434. 

1B3.     Consideration  —  Moral    obligation. — 

Agreement  to  pay  note  and  mortgage  in 
gold  coin  made  subsequent  to  execution 
thereof,  to  secure  extension  of  time  of  pay- 
ment, is  sufficient,  even  if  moral  obligation 
was  to  pay  only  in  money  which  was  cur- 
rent at  time  debt  was  incurred. — Belloc  v. 
Davis,  38  Cal.  242,  266. 

184.     Contract    essential    and    controlling. 

— Judgment  on  contract  made  by  super- 
visors for  street  improvements  against 
owner  of  property  can  not  be  made  payable 
in  gold  coin,  it  being  on  liability  founded 
upon  contract  to  ivhlch  he  was  not  party 
and  bound  thereby  only  by  force  of  statute. 
— Perine  C.  &  Pa  v.  Co.  v.  Quackenbush,  104 
Cal.  684,  689,  38  Pac.  538. 

165.  Where  no  contract  to  pay  in  specific 
kind  of  money  exists,  debtor  may  discharge 
his  obligation  by  payment  in  lawful  money, 
but  court  can  not  by  its  Judgment  say  that 
payment  shall  be  made  in  any  one  kind  of 
money  in  preference  to  another.  Verdict  inf 
action  for  services  where  no  agreement  to 
pay  in  any  specific  kind  of  money  wasi 
shown  may  be  based  upon  value  of  services 
in  legal  tender. — Spencer  v.  Prindle,  28 
Cal.   276,   278. 

156.  Payment  in  gold  coin  may  be  re- 
quired by  Judgment  for  wages,  provided 
there  was  promise  to  pay  in  such. — Brad- 
bury V.  Cronise,  46  CaL  287,  289. 

157.  Judgment  on  note  providing  pay- 
ment to  be  made  in  "U.  S.  gold  coin"  is 
properly  made  payable  in  United  States  gold 
coin. — Sheehy  v.  Chalmers,  4  Cal.  617,  36 
Pac.   614. 

168.     Samc^— Option  to  pay  In  other  money. 

— Contract  can  not  be  said  to  be  payable 
in  specific  kind  of  money  or  currency  when 
it  provides  for  payment  in  alternative  in 
specific  kind  of  money  or  something  else. — 
Reese  v.  Stearns,  29  Cal.  273,  275. 

159.  Agreement  that  all  payments  of 
principal  and  interest  shall  be  made  in  gold 
coin  of  United  States  of  America  of  present 
standard  of  weight  and  fineness,  or  equiva- 
lent of  such  coin  if  paid  in  legal  currency, 
is  contract  to  pay  given  sum  of  money  in 
any  lawful  money  of  United  States,  and 
therefore  will  not  support  Judgment  pay- 
able in  gold  coin  only.  In  contemplation 
of  law,  dollar  in  legal  tender  notes  is  equal 
to  and  equivalent  of  dollar  in  gold  coin. — 
Reese  v.  Stearns,  29  Cal.  273.  275,  277. 

160.  Instrument  containing  promise  to 
pay  in  gold  coin,  but  also  if  not  paid  in 
coin  to  pay  "such  further  sum  as  may  be 
equal  to  difference  in  value  in  San  Fran- 
cisco market  between  such  gold  coin  and 
paper  currency  of  United  States  as  is  now 
or  may  hereafter  be  made  legal  tender  by 
laws  of  United  States  or  of  this  state"  does 
not    authorize    Judgment    payable    In    gold 
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coin. — ^Lampinff   v.    Hyatt,    27    Cal.    99,    108; 
Reese  v.  Stearns,  29  Cal.  273,  276. 

161.  Same  —  Peaaltr  attached.  —  Direct 
and  specific  contract  to  pay  in  arold  coin  is 
not  vitiated  by  independent  promise  to  pay 
additional  sum  if  not  paid  In  erold  coin. — 
Lane  v.  Oluckauf,  28  Cal.  288;  Reese  v. 
Stearns,  29  Cal.  273,  275. 

162.  Note  payable  in  irold  coin,  or.  In 
case  of  failure  to  pay  In  such  coin,  promise 
to  pay  such  further  sum  or  percentage  as 
damagres  as  shall  be  equal  to  actual  diCEer- 
ence  in  value  between  such  coin  and  United 
States  treasury  notes  or  other  paper  as  shall 
be  lesral  tender,  should  be  construed  to  be 
notes  payable  in  coin,  and  that  Intention 
of  parties  was  to  secure  payment  in  gold 
coin  if  it  could  be  lawfully  enforced,  but 
if  not,  ,to  secure  payment  in  lefiral  tender 
notes  at  their  market  value  when  converted 
into  gold,  and  that  latter  stipulation  was 
not  inserted  in  contract  for  benefit  of 
maker,  nor  to  srive  him  an  election  of  kind 
of  money  in  which  he  might  make  payment. 
Such  jiote  will  support  Judgment  payable 
in  gold  coin. — Burnett  v.  Stearns,  33  Cal. 
468,  473. 


168.  Defaalt  JudgaieBt  on  note  payable 
in  gold  coin  should  be  made  payable  in 
like  coin. — Harding  v.  Cowing,  28  Cal.  212, 
214. 

164.  Dtffereaee    la    value    of    curreacy. — 

Value  of  property  in  ^old  coin  and  in  green- 
backs, or  currency,  in  legal  contemplation, 
must  be  same. — Tarpy  v.  Shepherd,  30  Cal. 
180,    181. 

165.  In  ejectment,  annual  rental  value  of 
premises  being  foUnd  both  in  gold  coin  and 
currency.  Judgment  in  general  for  amount 
equal  to  currency  valuation  Is  correct. — 
Carpentler  v.  Small,  35  Cal.  346,  357. 

166.  Bffect  oa  contracts  czecoted  prior 
to  act. — ^Note  and  mortgage  made  prior  to 
passage  of  "Specific  Contract  Act"  may  be 
paid  in  legal  tender  notes  or  any  lawful 
money. — Belloc  v.  Davis,  38  Cal.  242,  254. 

167.  Fldvclary  capacity— -Executor  holdiB 
money  of  estate  la  fiduciary  capacity,  and 
therefore  when  he  has  received  money  in 
gold  coin  he  may  be  compelled  to  pay 
claims  against  estate  in  sam«  kind  of  coin. 
— Magraw  v.  McGlynn,  26  Cal.  421,  430,  432. 

168.  Executors  can  only  be  required  to 
pay  claims  against  estate  in  gold  coin 
where  they  have  received  moneys  of  estate 
In  such  coin,  and  where  property  has  been 
sold  for  legal  tender  notes  it  is  error  to 
require  payment  in  gold  coin. — Estate  of 
Den,  39  Cal.  70. 

As  to  form  of  Judgment  and  procedure  la 
case  of  liability  to  make  payment  in  kind* 

see  note  29  L.  R.  A.  593. 

160.  Gcaeral  fladlag  of  valae  without 
specification  that  it  is  in  gold  coin  will  not 
support  judgment  payable  in  gold  coin 
alone. — North  Pac.  R.  Co.  v.  Reynolds,  50 
Cal.    90.    93. 


176.  <<Gold  and  silver  coin" — Obllgatloa 
payable  la. — Allegation  of  note  made  pay- 
able in  "United  States  gold  and  silver  coin" 
will  not  support  judgment  payable  in  gold 
coin  alone. — Burnett  v.  Stearns,  33  Cal. 
468,  473. 

171.  Money  Mad  aad  received* — In  action 
of  money  had  and  received.  Judgment  for 
payment  in  gold  coin  is  proper  where  it  ap- 
pears money  was  received  in  such  coin. — 
Wendt  V.  Ross,  83  Cal.  650,  656. 

172,  Nature  of  aet« — At  common  law, 
provision  for  payment  of  Judgment  in  any 
specific  kind  of  money  was  unknown,  and 
was  also  unknown  to  our  law  until  enact- 
ment of  the  "Specific  Contract  Act"  In  April, 
1863.  This  statute  ingrafted  a  new  remedy 
on  the  relief  of  a  general  nature  that 
court  of  common-law  jurisdiction  could  af- 
ford, one  of  remedies  peculiar  to  courts  of 
equity,  which  In  its  nature  is  analogous  to 
a  decree  for  a  specific  performance,  and  it 
restricted  the  relief  to  specific  class  of 
cases.  It  can  not  be  extended  beyond  cases 
expressly  provided  for  by  its  terms,  and 
therefore  does  not  apply  to  action  upon 
Judgrment  rendered  prior  to  Its  passage. — 
Reed  v.  Eldredge,  27  Cal.  346,  849. 

178.  Open  accouat. — Where  original  de- 
posit in  gold  coin  is  turned  into  an  open 
account  with  no  written  contract  to  pay  in 
gold  coin,  verdict  for  amount  "payable  In 
gold  coin"  is  verdict  against  law. — ^Howard 
V.  Roeben,  83  Cal.  399,  400. 

174.  Pleadings— Complalat  must  pray  tkis 
relief— Verdict. — To  sustain  judgment  pay- 
able in  gold  coin  complaint  must  allege 
agreement  to  pay  in  such  money.  Verdict 
of  Jury  for  certain  amount  "in  gold  coin" 
where  such  is  not  in  issue  can  not  be  sus- 
tained, but  clause  "in  gold  coin"  will  be 
stricken  out  as  surplusage. — Watson  v.  San 
Francisco  A  H.  B.  R.  Co.,  50  Cal.  623,  524. 

175.  Complaint  must  allege  agreement 
to  pay  in  gold  coin. — Goldsmith  v.  Sawyer. 
46  Cal.  209,  214. 

176.  Plea  of  tender  mast  skow  tender 
made  in  gold  coin  where  debt  is  required 
to  be  paid  in  that  kind  of  coin. — ^Magraw 
V.  McGlynn.  26  Cal.  421,  433. 

177.  Strict  coBstructlon  required. — This 
section  confers  special  authority  to  enter 
peculiar  Judgment  not  known  to  common 
law,  or  even  to  equity,  in  certain  specified 
"actions."  It  must  be  strictly  construed 
and  can  not  be  extended  beyond  case  pre- 
scribed.— ^Hathaway  v.  Brady,  26  Cal.  581 
591. 

178.  Sureties— Judgment  against  sureties 
on  bond  of  guardian  should  not  be  made 
payable  in  gold  coin,  unless  the  bond,  which 
is  contract  of  sureties,  so  provides.  Pact 
that  principal  was  liable  to  pay  the  sum 
for  which  sureties  are  liable  In  gold  coin 
does  not  alter  their  right  to  discharge  their 

obligation  In  any  kind  of  lawful  money 

Fox  V.  Minor,  32  Cal.  111.  120.  91  Am.  I>ec 
566;   Mendocino   Co.   v.  Morris,   32  Cal.    145* 
149. 
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ITi.     irsa«tli«rlM«     Mitrr     by     el«rk     of 

clause  that  payment  be  made  In  sold  coin 
doea  not  affect  or  Impair  validity  of  Judff- 
ment  for  recovery  of  money,  and  Is  as 
powerless  as  would  be  any' other  unauthor- 
ized entry  In  respect  to  oblifiratlon  or  lien 
of  iudsment. — ^Wallace  v.  Bldredsre,  27  Cal. 
495«    497. 


Usavtliorlsed  Terdlet— ^adcment  on. 

— ^In  action  of  slander  where  jury  returns 


▼erdlct  for  plaintiff  payable  "In  sold  coin" 
it  Is  proper  for  court  to  disregard  that  por- 
tion of  verdict  and  enter  plain  money  judgr- 
ment. — Chamberlin  v.  Vance,  61  Cal.  76,  85. 

181.     IVrttteii  prontlse— -Verbal  promise  to 
pay  partnerslilp  debt  In  void  cola  may  be 

enforced  if  thereafter  one  of  partners,  on 
behalf  of  the  firm,  in  wrltlnsr.  asrrees  to 
make  payment  in  such  coin. — Meyer  v. 
Kohn,  29  Cal.  279,  280. 


§668.  JUDODflENT-BOOE  TO  BE  KEPT  BY  THE  CLERK.  The  clerk 
most  keep,  with  the  records  of  the  court,  a  book  to  be  called  the  '' judgment- 
book/'  in  which  judgments  must  be  entered. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  201  Practice 
Act,  omitting  concluding  part  reading  "and  shall  specify  clearly  the  re- 
lief granted,  or  other  determination  of  the  action." 


JUDGMENT-BOOK, 
I,  2.  Appeal — Time  of  entry. 

3.  Same — ^Notice  of  appeaL 

4.  Date  of  entry. 

5-  7.  Dismissal  of  action. 

8, 9.  Entry  of  judgment — ^A  ministerial  act. 

10.  Same — Signature  of  judge. 

11.  Same — Sufficiency  of. 

12.  Same— Upon  demurrer  to  complaint  sus- 

tained. 

13.  Evidence. 

14.  Foreclosure — Judgment  in. 

15.  Judgment — Is  final  act  of  court. 

16.  Same — ^Upon  demurrer  to  complaint  sus- 

tained. 

17.  Mandatory — Section  is. 

18.  Itegister  of  clerk. 

As  tm  J«^«M— t«doeket  as  s  pvblle  record, 
post,  i  C71  and  note. 

Am  ts  mtttimm  a«Ms  dismissal  of  an  aetloa 
r«    the    srder   of    dismissal    Is    entered, 

see,  ante,   i  &81,  note  par.  14. 

1.  Appeal  TImr  of  entrjr  In  this  record 
and  not  in  minutes  of  court  la  period  at 
which  time  to  appeal  commences  to  run. — 
Thomas  v.  Anderson,  56  Cal.  43,  46;  Tyrrell 
▼.  Baldwin,  72  Cal.  192,  193,  13  Pac.  476. 

2.  Time  to  appeal  commences  to  run 
fr«m  its  entry  and  appeal  taken  prior 
thereto  ia  premature. — ^Home  of  Inebriates 
T.  Kaplan,  84  Cal.  486,  488,  24  Pac.  119. 

3.  s«iBic— Notice  of  appesl  tiled  on  same 
day  Judgment  is  entered  is  not  premature. 
—Tyrrell  ▼-  Baldwin,  72  Cal.  192,  193,  13 
Pac.   475. 

Am  tm  appeals  to  supreme  eovrt,  see,  post. 
II  939   et  men.  968  and  notes. 

4.  Date  af  catry* — Keepiner  true  history 
of  time  of  entry  of  judgrment  is  one  of 
most  Important  duties  of  clerk,  as  under 
oar  practice  it  is  initial  point  of  many 
risbta*  e.  g^  after  this  and  not  before  Judg- 
ment can  be  docketed  and  Judffment-lien 
created;  judffment-roU  can  not  be  made  up 


until  after  this  entry. — ^Menzies  v.  Watson, 
105  Cal.  109,  112.  38  Pac.  641. 

5.  Dismissal  of  action  so  that  court  loses 
control  over  cause  is  not  made  until  Judg- 
ment of  dismissal  be  entered. — Page  v. 
Page.  77  Cal.  83,  19  Pac.  183;  Wolters  v. 
Rossi,  126  Cal.  644,  648,  59  Pac.  143. 

6.  Judgment  of  dismissal  must  be  en- 
tered In  Judgment-book  before  action  is  dis- 
missed.— Page  V.  Superior  Court,  76  Cal. 
372,  874,  18  Pac.  385. 

7.  Order  dismissing  action  for  failure  to 
return  summons  need  not  be  entered  to 
have  effect  of  final  Judgment  and  be  ap- 
pealable.— Marks  v.  Keenan,  140  Cal.  33,  34, 
73  Pac.  761. 

8.  Entry  of  Judgment — A  ministerial  met, 

— Entry  of  Judgment  in  the  Judgment-book, 
as  herein  provided,  is  purely  a  ministerial 
act. — ^Hoover  v.  Lester,  16  Cal.  App.  153,  116 
Pac.  382. 

9.  Entry  of  Judgment  by  clerk  is  minis- 
terial act  and  he  must  follow  closely  the 
forms  provided  by  law  for  the  exercise  of 
the  power  conferred  upon  him,  otherwise 
his  acts  will  be  invalid. — Old  Settlers'  Inv. 
Co.  V.  White,  158  Cal.  236,  110  Pac.  922. 

10.  Same— Signature  of  Judge. — The  fact 
that  the  signature  of  the  Judge  appears  on 
the  entry  of  Judgment  In  the  Judgment-book 
adds  nothing  to  the  record;  nor  does  the 
want  thereof  detract  from  its  sufficiency. 
— Hoover  v.  Lester.  16  Cal.  App.  153,  116 
Pac.  382. 

11.  Ssme^Sufllclency  of, — Entry  of  Judg- 
ment In  the  Judgment-book,  as  required,  is 
sufficient,  when  it  sets  out  the  substance 
of  the  findings  and  conclusions  written  and 
filed  by  the  Judge  as  required  by  section  632 
Code  Civil  Procedure. — Hoover  v.  Lester,  16 
Cal.   App.    154,    116   Pac.    382. 

12.  Same— Upon  demurrer  to  complslnt 
sustained. — Without  regard  to  the  particu- 
lar relief  given  the  defendant,  whether  it 
be  that  the  plaintiff  shall  take  nothing, 
or  that  the  action  shall  abate,  or  be  dis- 
missed, or  the  defendant  recover  his  costs, 
the  Judgment  in  such  case  Is  a  final  deter- 
mlnation    of    the    relative    rights    of    the 
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parties  upon  the  pleadingrs,  so  far  as  the 
particular  action  is  concerned,  and  is  re- 
quired to  be  entered  in  the  Judflrment-book 
required  to  be  kept  by  the  clerk,  and  no 
appeal  therefrom  is  authorized  until  such 
entry  Is  made. — Wood  ▼.  Missouri  Pac.  R. 
Co..  152  Cal.  344,  347,  92  Pac.  868. 
See  par.  16,  this  note. 

13.  Evidence. — Judgment -book  is  part  of 
records  of  court  and  final  repository  of  de- 
termination of  court  upon  every  cause 
which  passes  to  Juderment.  It  is  final  record 
and  competent  evidence  of  what  matters 
were  considered  and  passed  upon;  it  is  in- 
deed most  permanent  memorial  ordained  by 
law  to  be  kept.  In  case  of  loss  or  absence 
of  Judgrment-roll  It  is  competent  evidence 
of  final  adjudication  in  suit,  and  'so  its 
recitals  showinsr  acquisition  of  Jurisdiction 
of  defendant  are  evidence  of  facts  recited: 
Judirment  thus  carryinsr  on  its  face  evidence 
of  its  own  validity.  But  to  render  Judgrment 
admissible  it  must  be  shown  to  be  valid 
Judsrment,  and  in  absence  of  appropriate 
method  of  dolngr  this — by  Judgment-roll — ^it 
must  appear  that  facts  showiner  court  had 
Jurisdiction  are  recited  In  Judgrment  itself. — 
Simmons  v.  Threshour,  118  Cal.  100,  101.  102, 
60   Pac.   312. 

14.  Foreclosure  —  JudsrmeBt  la.  —  Decree 
ascertainingr  and  determining:  amount  for 
which  defendants  were  liable  to  plaintlfT 
in  action  to  foreclose  lien  providing:  for 
sale  of  property,  deficiency  Judgment,  etc., 
is  Judgrment  of  court  and  properly  entered 
by  clerk  In  Judgrment-book. — Hlnes  v.  Miller, 
126  Cal.  688,  686,  69  Pac.  142.     ' 

15.  Jndsmciit— la  the  flnal  actiom  of  eoBrt 

upon   issue   made   by   pleadings   and   which 


is  Judicial  determination  of  that  iisue  that 
is  to  be  recorded  by  clerk  in  Judgment-book. 
—Von  Schmidt  v.  Widber,  99  Cal.  611.  515, 
84  Pac.  109. 

As  to  effect  of  deatk  of  party  oa  Juds^ 
meat-llea,  see.  post,  8  671  and  note  pars. 
18-20. 

As  to  entry  of  Jadsment,  see,  ante.  {  664 
and  note. 

As  to  what  eoastltatea  JvdsmeBt»  see. 
ante.  8  664  and  note. 

16.  Saaio— Upon  demnrrer  to  complaint 
aastalned,  is  not  a  Judgment  upon  dismissal 
of  the  action  under  this  section,  which  may 
be  entered  in  the  clerk's  register  or  upon 
the  minutes,  but  must  be  entered  in  the 
Judgment- book  required,  under  above  sec- 
tion, to  be  kept  for  the  purpose  by  the 
clerk. — Wood,  Curtis  A  Co.  v.  Missouri  Pac. 
R.  Co.,  152  Cal.  347,  92  Pac.  868. 

See  par.  12,  this  note. 

17.  Mandatory— Sectloa  Is. — ^Direction  to 
enter  Judgment  In  Judgment-book  is  man- 
datory because  it  imposes  public  duty  on 
ministerial  officer. — ^Page  v.  Superior  Court, 
76  Cal.  872.  878,  18  Pac.  385. 

As  to  nnae  pro  taac  entry  of  Jndsment 
after  death  of  party,  see.  post,  §  669  and 
note. 

As  to  nnne  pro  tunc  entry  of  JvdgMient, 

see  note  4  Am.  St.  Rep.  828. 

18.  Redster  of  clerk  provided  for  by 
section  1052.  post,  Is  distinct  from  "Judg- 
ment-book" here  provided  for. — ^Wolters  v. 
Rossi.  126  Cal.   644,  649.   59  Pac.  143. 

As  to  register  of  actions  to  he  kept  hy 
clerk,  see.  post,  8  1052  and  note. 


§669.  IP  A  PAETY  DIE  APTEB  VERDICT,  JUDOMENT  MAY  BE 
ENTERED,  BUT  NOT  TO  BE  A  LIEN.  If  a  party  die  after  a  verdict  or 
decision  upon  any  issue  of  fact,  and  before  judgment,  the  court  may  never- 
theless  render  judgment  thereon.  Such  judgment  is  not  a  lien  on  the  real 
property  of  the  deceased  party,  but  is  payable  in  the  course  of  administration 
on  his  estate. 

History:     Enacted  March  11,  1872,  re-enactment  of  {  202  Practice 
Act. 

DEATH  AFTER  VERDICT  —  JUDGMENT 
NUNC  PRO  TUNC. 

1.  Action  for  tort — Judgment  nunc  pro  tunc 
— After  death  of  defendant. 

2, 3.  Authority  of  court  is  inherent. 

4.  Divorce  actions — Included  within  provi- 

sions of  this  section. 

5.  Same — ^Decree  of  divorce. 

6.  Effect  of  this  section. 
7,  8.  Findings  and  conclusions  of  law* 

9.  Practice. 

10.  Service  of  process  not  made. 

11.  Substitution  of  executor  not  required. 

12.  Time  of  determination  of  rights. 


1.     ActloB    for   tort-^vdcmeBt   nvne    pro 
tune— After    death    of    defendants— In     the 

case  of  an  action  for  damagres  against  a 
physician  for  malpractice,  the  defendant 
having  died  after  the  case  had  been  tried 
before  the  court  and  submitted  for  deci- 
sion, a  Judgrment  agrainst  the  defendant  en- 
tered by  order  of  the  court  nunc  pro  tunc 
as  of  the  day  of  the  submission  of  the  cause 
for  determination  if  properly  made  on  mo- 
tion of  the  plaintiff  agrainst  opposition  of 
the  defendant. — Estate  of  Pillsbury,  175  Cal 
454,  S  Ia  A.  R.  1896,  166  Pac.  11. 

Aa  to  power  of  trial  eovrt  to  eater  lads. 

meat   nuac   pro   tuac   after   death   of   party 

see    Exhaustive    Annotations,    3    L.    A     R* 
1403.  ' 

See  par.   5,  this  note. 
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S.  A«thority  of  cowt  la  Inhejreiit  to  or- 
der Ita  Judgment  entered  nunc  pro  tunc  and 
is  to  be  exercised  for  purpose  of  doingr 
Justice  between  parties.  Court  will  always 
exercise  this  authority  when  It  is  apparent 
that  delay  in  rendering  Judgment  or  failure 
to  enter  It  after  Its  rendition  is  result  of 
some  act  or  delay  of  court  and  not  owing: 
to  any  fault  of  party  jnalning  application. 
— Fox  ▼.  Hale  &  Norcross  Silver  Min.  Co., 
108  CaL  478.  480,  41  Pac.  828. 

3.  Apart  from  code,  and  if  it  were  silent 
regardlniT  procedure  in  case  of  death  of 
party  pending  litigation,  court  would  be 
aathorlzed  to  make  its  decision  rendered 
prior  to  death  as  complete  as  if  it  had  be- 
come final  prior  to  that  time. — Fox  v.  Hale 
A  Norcross  SUver  Min.  Co.,  108  Cal.  478,  482, 
41  Pac  S28. 

4.  IM-roree  actioBe— laelvded  within  the 
proirteloas  of  thla  seetlon. — Hence  where  in- 
terlocutory decree  of  divorce  has  been  ren- 
dered by  which  property  rights  are  adjudi- 
cated and  one  of  the  parties  therein  after 
the  expiration  of  a  year  moved  for  a  final 
decree  and  died  pending  the  determination 
of  the  motion,  final  Judgment  may  still  be 
entered. — John  v.  3uperlor  Court,  6  Cal. 
App.   262,  264,  90  Pac.  68. 

5^  fcim^— Decree  of  divorce  can  not  be 
entered  nunc  pro  tunc  after  death  of  one  of 
parties. — ^In  re  Estate  of  Cook,  77  Cal.  220, 
11  Am.  St.  Rep.  267.  1  L.  R.  A.  667,  17  Pac. 
«23. 


As  to  eatry  of  Jadsment  nunc  pro  tunc 
•«•»  denth  of  party,  see  par.  1,  this  note; 
and  note   1  L.  R.  A.  667. 

€.  KM^^  of  this  seetlon  in  providing  for 
entry  of  Judgment  which  is  payable  but  of 
estate  of  decedent  affords  statutory  proce- 
dure wrhich  was  unknown  to  common  law 
and  to  that  extent  removes  necessity  of 
directlnar  Judflrment  to  be  entered  upon  de- 
cision mm  of  date  anterior  to  his  death.  It 
does  not,  however,  do  away  with  rule  that 
authorizes  court  to  direct  that  its  decision 
MO  far  as  same  shall  be  necessary  to  protect 
rights  of  parties  shall  be  entered  nunc  pro 
tunc  aa  of  a  day  anterior  to  death  of  party. 
— Fox  v.  Hale  &  Norcross  Silver  Min.  Co.. 
1«8  CaL  478.  482,  41  Pac.  828. 


7.  Vladlasa  and  eonelnslons  of  law  stand 
in  same  relation  with  regard  to  this  sec- 
tion aa  Judgment. — Fox  v.  Hale  A  Norcross 
SiU-er  Min.  Co.,  108  Cal.  478,  481  41  Pac.  828. 

8.  "Where  party  dies  after  court  has  filed 
written  opinion  announcing  its  conclusions 
and  dlrectlng^  counsel  to  prepare  findings 
and  decree  in  accordance  therewith,  findings 
may  be  filed  and  Judgment  entered  nunc 
pro  tunc  as  of  date  anterior  to  death. — 
Fox  ▼.  Hale  St  Norcross  Silver  Min.  Co., 
168  CaL  478,  480,  41  Pac.  828. 


As  to  effect  of  death  of  wturtr  on  Judv- 
ment-lien,  see,  post,  8  871  and  note  pars. 
18-20. 

As  to  none  pro  tune  entry  of  Jadvntent. 

see  note  4  Am.  St.  Rep.  828. 

Same— SuvBeatlon  of« — See,  ante>  8  385 
and  note. 

9.  Practice. — Proper  practice  on  sugges- 
tion of  death  of  party  after  verdict  and  be- 
fore Judgment  is  to  direct  entry  of  Judg- 
ment as  provided  in  this  section  and  then 
to  suspend  all  further  proceedings  in  cause 
until  executors  or  administrators  be  quali- 
fied and  substituted  as  parties. — Estate  of 
Page,  60  CaL  40,  42. 

10.  Service  of  process  not  asade. — Verdict 
and  Judgment  against  two  defendants  can 
not  stand  as  against  one  who  died  a  few 
days  after  the  action  was  commenced  and 
who,  so  far  as  the  record  shows,  was  never 
served. — Alpers  v.  Schammel,  76  Cal.  Il90, 
593.  17  Pac.  708. 

11*     Snbstltntlon  of  ezeentor  not  required. 

— Court  is  directed  to  render  Judgment  on 
verdict  and  Judgment  is  but  formal  entry 
of  result  of  litigation— demand  of  success- 
ful party  having  been  liquidated  and  estab- 
lished by  verdict.  Statute  does  not  con- 
template any  substitution  of  executors  or 
administrators  prior  to  entry  of  Judgment. 
It  should  be  entered  against  decedent  by 
name,  and  its  effect  is  same  as .  if  it  had 
been  ordered  as  of  date  anterior  to  his 
decease,  except  that  it  can  not  be  made  to 
charge  estate  with  lien  which  should  have 
priority  and  is  payable  only  in  due  course 
of  administration. — Estate  of  Page,  50  Cal. 
40,    42,    43. 

I2w     Time    of    determination    of    risrhts. — 

If  cause  has  been  tried  and  finally  sub- 
mitted to  court  for  its  Judgment,  rights  of 
parties  should  be  determined  as  they  ex- 
isted at  time  of  such  submission  and  neither 
party  should  be  prejudiced  by  delay  of 
court  in  rendering  its  Judgment.— ^Fox  v. 
Hale  &  Norcross  Silver  Min.  Co.,  108  Cal. 
478,  481,  41  Pac.  828. 

As  to  effect  of  death  of  one  of  the  parties 
after  Judgment  upon  remedy  by  execution, 

see  notes  61  L.  R.  A.  853;  7  L.  R.  A.  <N.  S.) 
424;  19  L.  R.  A.  <N.  S.)  516;  20  L.  R.  A. 
(N.  S.)  635;  48  L.  R.  A  (N.  S.)  1116. . 

As  to  effect  of  Judgment  entered  against 
a  dead  person,  see  note  49  L.  R.  A  168. 

As  to  death  of  party  before  final  Juds^- 
ment,  see  note  20  L.   R.  A.   143. 

As  to  validity  of  Judsment  entered 
asalnst  deceased  person,  see  note  52  Am. 
Dec.    107. 

As  to  lien  of  Judgment  after  death  of  de- 
fendant, see  note  89  Am.  Dec.   248. 

As  to  death  of  Judsment-dehtor,  effect  of 
upon  subsequent  enforcement  of  |md«meat» 

see  note  65  Am.  Dec  123. 
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§670.  JUDGUENT-BOLL,  WHAT  TO  CONTAIN.  Immediately  after 
entering  the  judgment,  the  clerk  must  attach  together  and  file  the  following 
papers,  which  constitute  the  judgment-roll : 

1.  In  case  the  complaint  is  not  answered  by  any  defendant^  the  summons, 
with  the  afiBidavit  or  proof  of  service;  the  complaint  with  a  memorandum 
indorsed  thereon  that  the  default  of  the  defendant  in  not  answering  was 
entered,  and  a  copy  of  the  judgment ;  and.  in  case  the  service  so  made  is  by 
publication,  the  affidavit  for  publication  of  summons,  and  the  order  directing 
the  publication  of  summons ; 

2.  In  all  other  ca«e8,  the  pleadings,  all  orders  striking  out  any  pleading  in 

whole  or  in  part,  a  copy  of  the  verdict  of  the  jury,  or  finding  of  the  court  or 

referee,  and  a  copy  of  any  order  made  on  demurrer,  or  relating  to  a  change  of 

parties,  and  a  copy  of  the  judgment ;  if  there  are  two  or  more  defendants  in  the 

action,  and  any  one  of  them  has  allowed  judgment  to  pass  against  him  by 

default,  the  summons,  with  proof  of  its  service,  on  such  defendant;  and  if  the 

service  on  such  defaulting  defendant  be  by  publication,  then  the  affidavit  for 

publication,  and  the  order  directing  the  publication  of  the  summons. 

History:  Enacted  March  11,  1872,  re-enactment  with  additions  of 
I  203  Practice  Act;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  319;  March  9,  1876,  Code  Amdts.  1876-6,  p.  93;  March  12, 
1896,  Stats,  and  Amdts.  1895,  p.  46;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  161,  held  unconstitutional,  see  his- 
tory, I  6  ante;  March  20,  1907,  Stots.  and  Amdts.  1907,  p.  720,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  463. 

20.  Same — On  applieation  for  writ  of  as- 
sistanee. 

21.  Same — Parties. 

22.  Existence  of  judgment-roll — Does  not 
depend  upon  what. 

23.  Final  judgment — Must  be  rendered 
and  entered. 

24.  Findings  contemplated  by  this  sec- 
tion. 

25.  Findings  and  judgment — May  be  in- 
corporated in  same  document. 

26.  Impeachment — Eyidence  aliunde. 

27.  Ministerial  duty  of  clerk. 

28.  Neglect  of  clerk. 

29.  Presumption  on  appeal — Correctness 
of  judgment-roll. 

30.  Same— On  the  judgment-roll  alone. 

31.  Same — Of  performance  of  duty  by 
clerk. 

32.  Same — Of  validity  of  judgment. 

33.  Same — Same — When  arises. 

34.  Probate  proceedings. 

35,  36.  Same  —  Settlement    of   accounts    of 
executor. 

37.  Becord   of  judgment — Is  judgment- 
roll. 

38.  Same — All  essentials  of  common-law 
record. 

39-41.  Recital  of  service  in  judgment. 

42.  Same — Direct  attack. 

43.  Same  —  Collateral    attack  —  Prima 
facie  evidence. 


JTJDGMENT-BOLL— WHAT  CONSTI- 

TUTES. 

I.  Judgment-Roll — In  General^  1-53. 

IL  Papebs   ConstitiJtino   Part   of   Judo- 

HENT-BOLL,  54-80. 

IIL  Papbes  Not  Constituting  Part  of  Judg- 
ment-Roll, 81-125. 

L  Judgment-Roll — In  General. 

1.  Absence   of    certain   papers — Effect 

of. 

2.  Same — If  summons  be  absent. 

3.  Same — ^Finding  of  court. 

4.  Appeal  —  On  judgment-roll  —  Error 

not  shown  on — Not  considered  by 
appellate  court. 

5.  Same — Record  on. 

6.  Same — Same — ^Limitation. 

7.  Copy  of  original  paper. 

8.  Correction  of  errors. 

9.  Date  of  judgment. 
10- 13.  Decree  of  distribution — Appeal  from. 

14.  Direct   attack — How   judgment   sus- 

tained. 

15.  Entry  in  minutes. 

16.  Evidence  —  Admissibility    of    judg- 

ment-roll in. 

17.  Same — Upon  judgment  of  court  of 

general  jurisdiction. 

18.  Same — In  actions  involving  adverse 

possession. 

19.  Same — ^Of  another  county. 
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44,  45.  Setting  aside  void  judgment. 
46.47.  Same — ^What  necessary. 

48.  Same — ^Unaathorized  default. 

49.  Statute  of  limitations. 

50.  Time  when  roll  made  np. 
51,52.  Void  judgment — How  determined. 

53.  Same — ^Presumption. 

n.  Pafkbs  Constituting  Part  of  Jpdgicsnt- 
Boix. 

54.  AfSdavit  for  publication  of  summons 

— Since  amendment  of  1895. 

55.  Answer,  original — An  essential  part 

of  judgment-roll. 

56-  58.  Bill  of  exceptions. 

59.  Same — ^Need  not  be  included. 

60.  Change  of  parties — In  general. 

61.  Same — Order  substituting  plaintiff. 

62.  Construction  of  section  —  Effect  of 

amendment  of  1907. 

63.  Contents  of  roll. 

64.  Cop7  of  judgment. 

65.  Cross-complaint — ^Part  of  judgment- 

roll. 

66.  Decision  or  findings. 

67.  Original  complaint — Is  not  for  all 

purposes  superseded. 

68>  70.  Proof  of  service  of  summons  must 
appear  from  roll. 

71.  Same— What  it  is. 

72,  73.  Publication  of  summons  —  Affidavit 
and  order — Prior  to  1895. 

74.  Same — How  considered. 

75.  Report  of  referee. 

76.  Bequirement   that   "a  copy  of   the 

▼erdict  of  the  jury"  be  included. 

77.  Special  verdict. 

78.  Stipulation — Entered  in  minutes  of 

court. 

79.  Verdict — ^Part  of  judgment-roU. 

80.  Want  of  findings  in  judgment-roll — 

Presumption. 

TTT  Papsks  Not  Constxtutiko  Part  or  Judg- 

MKMT-BOLL. 

81.  Ailldavits   for  publication   of   sum- 

mons. 

S2,83.  Same — An  order  of  publication  of 
summons — Prior  to  1895. 

84.  Amendments  —  The  order  allowing 
amended  complaint. 

85, 86.  Same — And  pi  oof  of  service. 

87.  An  appearance— -Under  section  1014, 

post. 

88.  Same — Appearance  by  written  notice. 

89.  Bill  of  particulars. 

90.  Change  of  Tenue — Proceedings  for. 
91,92.  Default — Order  setting  aside. 

93.  Demurrer — Notice  of  overruling  of. 

94.  Same — ^Notice,  affidavit,  and  motion 

to  strike  out. 


95.  Same — Order  ruling  on. 

96.  Direction   to    prepare    findings    and 

judgment. 

97.  Error  in  overruling  demurrer — ^Rec- 

ord— Waiver. 

98.  Exhibits    and    orders  —  Printed    in 

transcript. 

99.  Findings — Bearing  date  after  judg- 

ment-roll. 

100, 101.  Same — In  case  of  default. 

102.  Same — Minute-entry. 

103.  Same— Of  referee. 

104.  Guardian  ad  litem  —  Order  appoint- 

ing. 

105.  Intermediate  order. 

106, 107.  Minutes  of  clerk — Form  no  part. 

108.  Motion  to  strike  out — Not  part  of 
judgment-roll— Order   striking   is. 

109, 110.  Notice  of  intention  to  move  for  new 
trial. 

111.  Order — Granting  leave  to  amend. 

112.  Same — Order  refusing  to  strike  out 

a  pleading. 

113.  Proof  of  service  of  notice  of  appeal. 

114.  Publication  of  summons  —  Affidavit 

and  order  of  publication. 

115.  Beport  of  referee — Is  simply  report 

of  testimony. 

116- 118.  Striking  out  pleading — Motion  and 
order  to  strike. 

119.  Same — Notice   of   motion  to   strike 
out. 

120, 121.  Same — Order  striking  out. 

122.  Stipulation — Entered  in  minutes. 

123.  Same — Of  parties. 

124.  Testimony — Unless  embodied  in  bill 

of  exceptions. 

125.  Vacation    of    judgment  —  Defective 

affidavit  of  service  of  notice  of  de- 
cision— Judgment-roll. 

I.     JUDGMENT-ROLLr— IN  GENERAL. 

As  to  duty  of  clerk  to  certify  traaaerlpt 
coBtalnliiir  reporter's  notes  sad  papers  not 
iBCloded  la  Jodirmeat-roll,  see,  post,  S  960 
and  note. 

1.     Abseace  of  certala   papers— BlTect  of. 

— Judgrment  void  upon  its  face  is  one  that 
appears  to  be  void  by  inspection  of  roll. 
Mere  absence  therefrom  of  a  paper,  e.  g,  re- 
turn of  officer  showlngr  service  of  summons, 
can  not  invalidate  Juderment  when  judgrment 
itself  recites  fact  that  defendant  was  duly 
served  with  process,  and  such  recitals  or 
finding's  are  as  conclusive  upon  parties  in  all 
collateral  proceedingrs  as  any  adjudication 
of  court  can  be.  It  must  be  presumed  they 
were  supported  by  sufficient  testimony  not 
set  forth  in  record. — People  v.  Harrison,  84 
Cal.  607,  609,  610,  24  Pac.  811;  Whitney  v. 
Daersett,  108  Cal.  282,  286,  41  Pac.  471. 

As  to  decrees  of  dlstrfbatloa  ta  probate 
eonrt  aad  appeals  fxoat.  see  pars.  10-13,  this 
note. 
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2.  Same— If  ■vnunoBs  be  absent  from 
judffmexit-roll  but  it  appears  summons  in 
fact  issued,  with  evidence  of  its  contents 
showlner  it  to  be  regular  and  sufficient  in 
form,  and  that  it  was  duly  served,  such  a 
prima  facie  showingr  is  made  as  to  Jurisdic- 
tion of  person  of  defendant,  even  in  ab- 
sence of  origrinal  summons,  as  will  support 
Judgment  upon  direct  attack.  Such  show- 
iner  is  made  by  roll  containingr  affidavit  for 
publication  of  summons,  showing:  it  had 
issued;  order  of  publication  showing  same; 
affidavit  of  printer  showinsr  publication  con- 
taining: copy  of  summons,  affidavit  of  mail- 
ing:, and  decree  reciting:  due  service  on 
and  default  of  defendant. — Kahn  v.  •  Mat- 
thai,  115  Cal.  689,  691,  692.  47  Pac.  698. 

5.  Same— FlBdlni:  of  court  that  defend- 
ant was  duly  served  with  process  is  suffi- 
cient to  show  Jurisdiction.  Judg:ment  does 
not  depend  upon  performance  of  clerical 
duties  of  making  up  Judg:ment-roll  or  pre- 
serving papers.  It  is  enough  if  facts  exist 
which  are  required  to  give  court  Jurisdic- 
tion, and  finding  that  they  do  exist,  though 
summons  and  return — the  usual  evidence — 
may  have  been  lost  or  mislaid,  is  sufficient. 
— Lick  v.  Stockdale.  18  Cal.  219,  223. 

4.  Appeal^On  Jadffmeat-roll^Error  net 
abe^vn  ea— -Not  considered  by  appellate 
eonrt* — In  a  case  in  which  an  appeal  is 
taken  on  the  Judgment-roll  alone,  although 
there  is  printed  in  the  transcript  a  copy  of 
a  minute  order  showing  that  defendant  ob- 
jected to  filing  of  an  amended  complaint, 
such  minute-entry  is  no  part  of  the  Judg- 
ment-roll, under  the  provisions  of  the  above 
section  and  the  alleged  erroneous  ruling 
not  being  duly  authenticated  as  required  by 
law,  an  appellate  court  can  not  review  the 
error  predicated  thereon  and  will  not  dis- 
turb the  Judgment. — United  States  Film  Co. 
V.  United  States  Fidelity  &  Guarantee  Co., 
44  Cal.  App.  227,  186  Pac.  364,  approving 
the  doctrine  in  De  Pedrorena  v.  Hotchkiss, 
96  Cal.  636,  80  Pac.  787;  Nolte  v.  Nolte,  29 
Cal.  App.  126,  154  Pac.  873. 

B.  Same— Record  on. — While  this  section 
prescribes  what  constitutes  Judgment-roll, 
it  does  not  prescribe  what  should  consti- 
tute record  on  appeal. — Foley  v.  Foley,  120 
Cal.  83,  88.  52  Pac.  122. 

As  to  record  on  appeal,  see,  ante,  S  661 
and  note. 

As  to  papers  to  be  fnralsbed  and  used  on 
appeal  from  Jadgment*  see,  post,  SS  950  et 
seq.  and  notes. 

As  to  appeals  In  general,  see,  post,  8S  034 
et   seq.    and    notes. 

As  to  appeals  to  snprcnte  eonrt— In  ^vbat 
cases  may  be  taken,  see,  post,  S  963  and 
note. 

6.  Sante— Same— -Limitation. — In  absence 
of  statement  on  appeal  or  bill  of  exceptions 
record  reviewed  by  appellate  court  is  lim- 
ited to  such  papers  as  are  declared  by  this 
section  to  constitute  Judgment-roll. — Mc- 
Abee  V.   Randall.   41   Cal.   136.   137. 
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7.  Copy  of  original  paper  appearing  In 
Judg:ment-roll,  it  will  be  presumed  original 
was  lost  and  copy  properly  substituted. — 
Sichler  v.  Look,  93  Cal.  600,  608,  29  Pac. 
220. 

As  to  lost  papers,  bow  supplied,  see.  post, 
I  1045  and  note. 

8.  Correction  of  errors. — Clerical-  errors 
in  Judgment  where  shown  by  record  may 
be  corrected  at  any  time  so  as  to  make  entry 
correspond  with  Judgment  rendered.  And 
this  may  be  done  even  after  appeal  and  af- 
firmance of  Judgment. — Dreyfuss  v.  Tomp- 
kins, 67  Cal.  339,  340,  7  Pac.  732. 

As  to  Jndgment-roU  In  criminal  eases,  see 

Kerr's   Cyc.   Pen.   Code,    2d    ed.,    S  1207   and 
note. 

As  to  Jndgmcnt-roU  on  voluntary  dissoln- 
tlon  of  corporation,  see,  post,  9  1233  and 
note. 

9.  Date  of  Judgment* — This  section  pro- 
vides for  authentic  record  of  date  of  entry 
of  Judgment.  It  requires  clerk  immediately 
after  entering  Judgment  to  make  up  and  Ale 
Judgment-roll.  This  means  that  he  must  in- 
dorse roll  as  filed  on  particular  date  and 
authenticate  indorsement  by  his  official  sig- 
nature. This  in  absence  of  other  evidence 
would  raise  presumption  that  official  duty 
has  been  duly  performed  and  be  authentic 
evidence  that  Judgment  had  been  entered 
immediately  before  on  same  date. — Kstate 
of  Pichoir,  139  Cal.  694.  697.  70  Pac.  214,  73 
Pac.  604. 

10.  Decree  of  distribution— >Appenl  from. 

— The  only  papers  which  an  appellate  court 
can  consider  on  an  appeal  from  a  decree  of 
distribution,  where  the  bill  of  exceptions 
or  transcript  has  not  been  authenticated  by 
the  trial  Judge,  are  the  papers  which  would 
be  the  equivalent  of  the  Judgment-roll  in 
an  ordinary  civil  action,  that  is,  the  petition 
for  distribution,  the  opposition  thereto,  if 
any,  the  counter-petitions  filed,  or  any  other 
papers  in  the  nature  of  pleadings  purporting 
to  set  forth  claims  of  parties  who  appeared 
and  claimed  distribution,  with  the  answers 
thereto,  also  the  findings  of  the  court,  if 
any,  or  any  orders  or  other  papers  of  like 
character  mentioned  in  this  section. — Estate 
of  Gamble,  166  Cal.  253,  135  Pac.  970. 

As  to  probate  proceedings,  see  pars.' 34-36, 
this  note. 

11.  There  Is  no  "Judgment-roll,"  strictly 
speaking,  in  proceedings  in  probate,  but 
whenever  proceedings  in  probate  are  so 
akin  to  a  civil  action  as  to  necessitate  the 
"papers,"  which  are  declared  by  this  sec- 
tion to  constitute  the  Judgment-roll,  they 
may  be  held  to  constitute  the  Judgment-roll 
referred  to  in  section  661,  ante,  (repealed). 
— Going  V.  Guy,  166  CaL  279,  135  Pac^  1128. 

12.  The  Judgment-roll  on  an  appeal  from 
a  decree  of  distribution  Is  the  petition  for 
distribution,  the  opposition  thereto.  If  any 
written  opposition  is  filed,  the  counter-peti- 
tions filed,  if  any,  or  any  other  papers  in  the 
nature  of  .pleadings  filed  at  or  befofe  the 
hearing  purporting  to  set  forth  the  claims 
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Of  th«  parties  who  appeared  and  claimed 
distribution,  with  the  answers  thereto,  also 
the  findlnsrs  of  the  court,  if  any,  upon  the 
issue  formed,  any  orders  or  other  papers  of 
nice  character  to  those  mentioned  in  sec- 
tion €70  of  the  Code  of  Civil  Procedure,  and 
the  decree  of  distribution  itself. — Estate  of 
Broome.  169  Cal.  604,  147  Pac.  270. 

IS.  It  is  axiomatic  that  papers  not  prop- 
erly authenticated  as  havingr  been  used  on  a 
hearins  resulting  in  a  judgrment  or  order  or 
decree,  can  not  be  considered  on  appeal, 
airing  those  papers  and  those  alone  which 
may  be  considered  as  a  part  of  the  Judsr- 
ment-roll. — Estate  of  Broome,  169  Cal.  604, 
147  Pac  270. 


attack  «->  How  Jadsnent  sus- 
talaed^ — To  sustain  Judgment  on  direct  at- 
tack record  must  show  court  had  jurisdiction 
of  person  asrainst  whom  Judgrment  was  ren- 
dered and  that  judgment  was  warranted  by 
allegations  of  pleadingrs  of  the  party  in 
whose  favor  it  was  rendered.  In  determin- 
ing that  question  recitals  in  judgrment  can 
BOt  be  referred  to  for  question  is  whether 
record  sustains  judgment.  Such  recitals 
tberefore  will  not  be  accepted  as  substitute 
for  summons  and  proof  of  service. — McKin- 
Uy  ▼.  Tuttle,  42  Cal.  570,  577. 

iSw  Eatry  la  miaiiteii*  is  evidently  in- 
tended for  guidance  of  court  in  its  further 
action  in  cause,  and  ceases  to  be  of  value 
Bpon  entry  of  judgment;  for  it  forms  no  part 
of  judgment- roll  or  "record"  of  judicial  ac- 
tion of  court,  and  can  not  be  used  to  im- 
peach that  record. — Von  Schmidt  v.  Wldber, 
99  Cal.  511.  515,  84  Pac.  109. 

IC     E^Mcnee— Adntlsslblllty  of  Judgment- 

reU  Is  evidence  is  to  be  determined  upon  Its 
inspection. — Crin  v.  Kesslng,  89  Cal.  478,  483, 
*t  Am.  St.  Rep.  491,  26  Pac.  1074. 

IT.  SeuBe— Foreign  jadgment  of  court  of 
gvBcral  iBrtodletloB  is  presumed  to  be  cor- 
rect: Is  admissible  in  evidence  when  duly 
authenticated,  and  if  it  contains  finding  or 
recital  of  service  by  publication,  it  will  be 
presumed  such  service  was  made  upon  suf- 
ficient ailldavit  and  order. — McHatton  v. 
Rhodes.  143  Cal.  275,  277,  279,  101  Am.  St. 
Rep.  125.  76  Pac.  10S6. 

t— In    eetloBs    lavolvlng    adverse 

judgment-rolls  in  other  actions 
are  admissible  to  show  defendant  at  various 
times  claimed  title  to  land  and  as  thus  tend- 
ing to  prove  adverse  possession. — Hines  v. 
Good.  128  Cal.  88,  41,  79  Am.  St.  Rep.  22,  60 
Pac.  (27. 


10.  Sense— Of  enetker  eonnty* — Admissi- 
bility of  judgrment-roll  of  another  county 
does  not  depend  upon  manner  in  which  it 
vas  taken  from  that  county  to  court  where 
It  Is  sought  to  be  used. — People  v.  Alden, 
lis  Cal.  264,  267.  45  Pac.  327. 


applleatloB  for  writ  of  as* 

judgment-roll  is  admissible  in  evi- 
dence although  appeal  be  pending  where 
execution  has  not  been  stayed. — California 
M.  A  S.  Bank  v.  Graves.  129  Cal.  649,  651, 
62  Pac.  259. 


21.  Same— Parties. — Judgment -roll  is  not 
evidence  to  bind  or  estop  defendant  unless 
parties  to  action  be  same  or  in  privity. — 
Cloverdale  v.  Smith,  128  CaL  230,  235,  60 
Pac.  851. 

22.  Existence  of  Jadgment-roll— Does  not 
depend  upon  fact  that  clerk  has  fastened 
these  papers  together,  nor  do  any  other 
papers  which  clerk  may  have  joined  with 
those  which  statute  declares  should  consti- 
tute Judgment-roll  become  part  of  such  roll 
by  reason  of  having  been  so  joined. — Colton 
L.  &  W.  Co.  v.  Swartz,  99  Cal.  278,  281,  33 
Pac.  878. 

28.  Final  Judgment— Must  be  rendered 
and  entered  before  roll  can  be  made  up. — 
Emeric  v.  Alvarado,  64  Cal.  529,  542,  2  Pac. 
418. 

24.  Findings  contemplated  by  tkis  section 

should  consist  of  concise,  distinct,  pointed, 
and  separate  statement  of  each  specfflc  es- 
sential fact  established  by  evidence  in  its 
proper  order  without  any  of  testimony  by 
which  facts  are  proved,  followed  by  similar 
statement  of  conclusions  of  law  drawn  from 
facts  thus  found.  It  is  distinct  from  written 
opinion,  if  one  be  delivered,  which  forms  no 
part  of  judgment-roll. — Hidden  v.  Jordan, 
28  Cal.  301,  305. 

25.  Findings  and  Judgment— May  be  In- 
<»orporated  In  same  document  and  Judgment 
is  not  rendered  ineffective  for  that  reason. 
— Hopkins  v.  Warner,  109  Cal.  133,  139,  41 
Pac.  868. 

26.  Impeachment  -» Evidence     aliunde.  — 

Judgment-roll  can  not  be  impeacl\ed  for 
want  of  jurisdiction  by  evidence  aliunde, 
and  hence,  minutes  and  flies  of  court  are  in- 
admissible for  that  purpose. — Ballerino  v. 
Superior  Court,  2  Cal.  App.  759,  84  Pac.  225. 

27.  Ministerial  duty  ef  clerk. — Upon  flling 
of  findings  and  decree,  it  is  ministerial  duty 
of  clerk  to  enter  and  docket  judgment  and 
prepare  and  file  judgment- roll. — Baker  v. 
Brickell,  102  Cal.   620,   623,   36  Pac.  950. 

28.  Neglect  of  elerk  to  make  up  judg- 
ment-roll does  not  vitiate  judgment  or  pro- 
ceedings under  it.  Judgment-roll  is  in  fact 
not  to  be  made  up  until  after  entry. — Sharp 
V.  Lumley,  34  Cal.  611,  614, 

29.  Presumption  en  appeal— Correct  nees 
ef  Judgment-roll. — In  absence  of  showing  to 
contrary,  it  will  be  presumed  that  proceed- 
ings, order,  findings,  and  judgment  con- 
tained in  transct^ipt  certified  by  clerk  to  be 
correct  are  those  which  constitute  the  judg- 
ment-roll.— O'Shea  v.  Wilkinson,  95  Cal.  454. 
455,  30  Pac.  588. 


80.     Same— On     the    Judgment-roll     alone 

are  all  in  support  of  the  regularity  of  the 
proceedings  as  they  affect  the  validity  of 
the  judgment,  and  on  such  an  appeal  where 
an  amended  answer  appears  in  the  record 
without  further  explanation,  it  is  presumed 
to  have  been  filed  with  leave  of  court,  or 
to  have  been  an  amendment  as  of  right  and 
filed  within  the  statutory  time  for  such  an 
amendment. — Segerstrom  v.  Scott,  16  Cal. 
App.  260,  116  Pac.  690. 
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81.  Same  —  Of  perf ormaaoe  of  duty  by 
clerk;  —  Presumption  is  that  clerk  whose 
duty  it  is  to  make  up  and  file  judflrment-roll 
did '  so,  and  the  statute  provides  that  roll 
should  be  filed^  in  county  where  Judgrment 
is  recovered.  Statement  in  execution  that 
Juderment  was  recovered  in  certain  county 
raises  presumption  that  roll  was  filed  in 
such  county. — Van  Cleave  v.  Bucher,  79  Cal. 
600,   602.   21  Pac.  954. 

82.  Same — Of  validity   of  Jadsmeat. — All 

Intendments  will  be  made  in  support  of 
Judflrment  and  all  proceedings  necessary  to 
its  validity  will  be  presumed  to  have  been 
regularly  taken,  and  any  matter  which 
migrht  have  been  presented  to  court  below 
which  would  have  authorized  judgment  will 
be  presumed  to  have  been  thus  presented  if 
record  shows  nothing  to  contrary  upon  ap- 
peal from  Juderment. — ^Von  Schmidt  v.  Von 
Schmidt,   104  Cal.   647,   660.  38   Pac.   361. 

38.  Same  — •  Same  ^  'When  arises.  —  Pre- 
sumption which  law  implies  in  support  of 
Juderments  of  courts  of  ereneral  jurisdiction 
only  arises  with  respect  to  Jurisdictional 
facts  concerninfiT  which  record  is  silent. 
Where  Judgrment  recites  service  of  process 
on  defendant  but  Juderment-roll  shows  in-, 
sufficient  and  void  service  by  publication, 
recitals  of  Judgrment  do  not  control  and  can 
not  be  held  to  show  Jurisdiction. — Latta  v. 
Tutton.  122  Cal.  279,  282,  68  Am.  St.  Rep. 
30,   64  Pac.   844. 

84.  Probate  proceedbtirs* — In  proceedings 
in  probate  there  is  no  Judgement-roll  strictly 
speaking,  but  whenever  proceedings  in  pro- 
bate are  so  akin  to  civil  action  as  to  neces- 
sitate "papers"  which  are  declared  by  this 
section  to  constitute  Judgment-roll  in  civil 
action,  they  may  be  held  to  constitute  Judg- 
ment-roll referred  to  in  section  661.  ante 
(repealed). — Estate  of  Ryer.  110  Cal.  556. 
560,  42  Pac.  1082. 

As  to  deeree  of  dlstrlbatlom  and  appeal 
therefrom,  see  pars.   10-18,   this  note. 

85.  Samei— Settlemeat  of  aeeoaata  of  ex* 
eevtor  or  administrator,  though  sometimes 
spoken  of  as  an  order  is  in  effect  Judgment, 
and  in  proceedings  for  settlement  of  such 
accounts,  petition  and  account,  and  written 
objections  filed  to  it  are  pleadings  which 
the  clerk  is  required  to  attach  to  copy  of 
Judgment,  and  these  constitute  Judgment* 
roll. — Miller  v.  Lux,- 100  Cal.  609,  613,  35  Pac. 
345.  639,  following  doctrine  in  Estate  of 
Page.  67  Cal.  288;  Estate  of  Isaacs,  30  Cal. 
106. 

36.  In  proceeding  for  settlement  of  ac- 
count of  administrator  petition  and  account 
and  written  objections  filed  to  it  are  plead- 
ings which  clerk  is  required  to  attach  to 
copy  of  Judgment  and  these  constitute  Judg- 
ment-roll.— Estate  of  Isaacs,  30  Cal.  106; 
Estate  of  Page,  57  Cal.  238,  240;  Miller  v. 
Lux,  100  Cal.  609,  618.  35  Pac.  346. 

87.  Record  of  Jadirmeat «.» Is  Judgment- 
roll,  and  statute  has  provided  of  what  this 
should  consist,  and  upon  appeal  from  final 
Judgment  the  only  papers  that  can  be  con- 
sidered where  there  is  no  bill  of  exceptions 
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are   notice   of   appeal   and   Judgment-roll. — 
Sichler  v.  Look,  93  Cal.  600,  606,  29  Pac.  220. 

88.  Same— -All  esseatlals  of  eommoa-la^v 
record  are  contained  in  Judgment-roll  pro- 
vided by  this  section.  It  omits  formal  parts 
— the  placita  memorandum,  continuances, 
and  connecting  links,  some  of  which  have 
been  rendered  unnecessary  by  changes  in 
our  proceedings,  but  it  contains  substance 
of  former  rolls. (Sawyer.  J.). — Hahn  v.  Kelly, 
34  Cal.  391.  425,  94  Am.  Dec.  742. 

39.  Recital  of  service  la  Jndgmeat  itself 
in  case  where  roll  has  been  lost  is  conclu- 
sive on  collateral  attack  and  parol  testi- 
mony is  not  admissible  to  contradict  same 
after  lapse  of  many  years. — People  v.  Har- 
rison, 84  Cal.  607.  24  Pac.  311. 

40.  Nothing  appearing  in  Judgment-roll 
to  contradict  recitals  of  due  service  of  pro- 
cess found  in  decree  they  are  deemed  true 
and  show  court  had  Jurisdiction  of  subject- 
matter  and  parties.  Judgment  of  court  of 
general  Jurisdiction  is  conclusively  pre- 
sumed to  be  correct  unless  record  itself 
shows  that  court  did  not  have  Jurisdiction. 
When  it  has  such  Jurisdiction  its  record 
speaks  absolute  verity  because  it  is  court's 
record  of  its  own  acts  and  such  Jurisdiction 
will  be  conclusively  presumed  unless  con- 
trary appears  up9n  face  of  record. — Butler 
V.  Soule,  124  Cal.  69,*^  71,  66  Pac.  601.  See 
Crim  V.  Kessing.  89  Cal.  478,  23  Am.  St.  Rep. 
491.  26  Pac.  1074. 

41.  Affidavit  and  order  for  publication 
constituted  no  part  of  Judgrment- roll  prior  to 
amendment  of  1895.  and  therefore  affidavits 
of  service  and  recitals  in  Judgment  found  In 
Judgment-roll  are  conclusive. — Estate  of 
Newman,  75  Cal.  218.  220,  7  Am.  St.  Rep.  146. 
16  Pac.  887. 

43.  Same  ^Direct  attack.  —  Recital  and 
findings  that  certain  defendants  had  been 
duly  served  with  summons,  had  not  ap- 
peared, and  that  their  defaults  had  been 
duly  and  regrularly  taken  and  entered,  is  not 
conclusive  proof  of  facts  as  against  defend- 
ant who  has  not  answered;  and  is  not  cpn- 
clusive  against  evidence  of  service  required 
to  be  in,  and  when  found  in.  Judgment-roll, 
which  does  not  show  valid  service,  and 
where  it  appears  by  such  record  that  service 
was  insufficient.  Judgment  is  invalid  and 
void. — Reinhart  v.  Lugo.  86  Cal.  396,  399,  400, 
21  Am.  St.  Rep.  62,  24  Pac.  1089. 

48,  Same — Collateral  attack— Prima  fkde 
evidence  of  service  only  is  supplied  by  re- 
cital in  Judgment  when  Judgment  is  directly 
attacked,  and  is  never  conclusive  except 
where  attack  is  collateral.  —  Whitney  v. 
Daggett,  108  Cal.  232.  285,  41  Pac.  471. 

44.  Settlag  aside  void  Jadffment. — Judg- 
ment void  on  its  face  and  which  requires 
only  inspection  of  Judgment-roll  to  show  in- 
validity may  be  set  aside  on  motion  by  court 
rendering  it  at  any  time  after  its  entY-y,  and 
Judgment  which  is  in  fact  void  for  want  of 
Jurisdiction  over  person  of  defendant,  but 
where  invalidity  does  not  appear  from  Judg* 
ment-roU,  may  be  set  aside  upon  motion 
within  reasonable  time  after  entry. — People 
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ex  rel.  Schwartz  v.  Temple,  103  Cal.  447,  468, 
ST  P&c  414. 

45.  "A  JucUrment  which  Is  void  upon  Its 
face  and  which  requires  only  an  Inspection 
of  JudKraent-roll  to  demonstrate  its  want  of 
vitality.  Is  a  dead  limb  upon  the  Judicial 
tree,  and  ahoud  be  lopped  oflf,  If  power  so  to 
do  exists.  It  can  bear  no  fruit  to  plaintiff, 
bnt  is  constant  menace  to  defendant." — Peo- 
ple V.  Qreene.  74  Cal.  400,  405,  5  Am.  St.  Rep. 
448,  1€  Pac.  197;  People  v.  Davis,  143  Cal. 
€73,  676.    77  Pac.  651. 

4C  Saatc  —  l¥hat  neeessary.  —  Judgment 
can  not  be  vacated  or  set  aside  except  upon 
application  pursuant  to  sectfpn  473,  ante, 
unless  its  invalidity  is  apparent  from  in- 
spection of  juderment-roU.  If  its  Invalidity 
does  not  appear  from  such  inspection,  sole 
remedy  of  assrieved  party,  who  may  not  in 
fact  liave  been  served  with  process,  must  be 
found  in  new  action  on  equity  side  of  court. 
— ^People  yr.  Davis,  143  Cal.  673,  675,  77  Pac. 
661. 

47.  To  obtain  order  vacating  Judgment  on 
ground  of  defect  in  affidavit  for  publication 
of  sammons,  it  is  necessary  that  Judgment 
be  void  on  face  of  record,  or  in  other  words, 
it  Bbould  appear  from  record  that  affidavit 
was  so  defective  as  to  confirm  no  Jurisdic- 
tion on  trial  Judge  to  make  an  order  for  pub- 
lication.— People  V.  Wrin,  143  Cal.  11,  13,  76 
646. 


48.  Saase— Uaaathoriaed  defaults — Court 
at  any  time  may  set  aside  default  Judgment 
by  cleric  when  it  appears  from  roll  that 
cleric  had  no  authority  to  enter  it. — Whar- 
ton ▼.  Harlan.  68  Cal.  422.  425,  9  Pac.  727; 
People  V.  Greene,  74  Cal.  400,  404,  5  Am.  St. 
Rep.  448,  16  Pac.  197;  Hyde  v.  Redding,  74 
Cal.  4«»,  Ml.  16  Pac.  380. 

d».  Statate  of  llsUtatiens  is  set  running 
by  entry  of  Judgment  and  not  by  ministe- 
rial &ct  of  clerk  in  compiling  Judgment-roll, 
whicli  by  very  contemplation  of  law  is  to  be 
done  after  entry  of  Judgment. — Dore  v. 
Klvmpke.  140  Cal.  366,  857,  73  Pac.  1064. 


when  roll  made  ap. — Only  after 
^entry"  of  judgment  in  Judgment-book  and 
not  before  can  Judgment-roll  be  made  up 
and  filed. — Menzies  v.  Watson,  105  Cal.  109, 
111«  S8  Pac  641. 

51.  Void  |ad«nent«->How  determined. — 
Judgment  is  void  upon  its  face  only  when 
tbat  fact  is  made  apparent  by  inspection  of 
Judgment -rolL-^People  v.  Thomas,  101  Cal. 
S7].  57S,  S6  Pac  9.  See  Hahn  v.  Kelly,  34 
Cal,  S91.  404.  94  Am.  Dec.  742;  Jacks  v. 
Baldea*  97  Cal.  91,  81  Pac.  899;  People  ex  rel. 
Schwartx  v.  Temple,  103  Cal.  447,  458,  37  Pac. 
414;  Latta  v.  Tutton.  122  Cal.  279,  282,  68 
Am.   St.  Rep.  80,  54  Pac.  844. 

52.  It  is  settled  law  that  Judgment  is  not 
void  npon  its  face,  unless  its  invadUity  is  ap- 
parent from  an  inspection  of  Judgment-roll. 
^People  V.  Davis,  143  Cal.  678,  676,  77  Pac 


Same— Presamptiea^ — Whether    Judg- 
inent  is  void  or  not  must  be  determined  by 


inspection  of  Judgment-roll  Prior  to  amend- 
ment of  1895  neither  affidavit  nor  order  for 
publication  of  summons  constituted  any  part 
of  Judgment-roll,  and  under  law  then  in 
force  can  not  be  considered.  In  case  where 
service  by  publication  was  authorized  and 
appears  from  roll,  it  must  be  conclusively 
presumed  that  proper  affidavit  and  order 
were  made. — People  v.  Davis,  143  Cal.  673, 
677,  77  Pac.  651. 

II.  PAPERS  CONSTITUTING  PART  OF 
JUDGMENT- ROLL. 

B4.  AlHdavit  for  pablleatioa  of  snmmoaa 
—  Since  amendment  of  1895.  —  Since  the 
amendment  of  1895.  the  affidavit  for  publi- 
cation of  summons  where  Service  is  by  pub- 
lication is  a  part  of  the  Judgment-roll  and 
may  be  considered  in  determining  from  the 
record  whether  or  not  a  Judgment  is  void. 
—People  v.  Mulcahy,  159  Cal.  34,  112  Pac. 
853. 

SS.  Answer*  oriiriBal— An  eaaential  part 
•f  Jndgment-roll. — The  original  answer  is 
an  essential  part  of  the  Judgment-roll,  and 
whore  the  same  is  omitted  from  the  Judg- 
ment-roll presented  on  the  appeal  from  the 
Judgment  and  order  denying  new  trial,  and 
the  answer  which  the  court  refused  to  allow 
substituted,  the  Judgment-roll  is  fatally  de- 
fective.— Lincoln  County  Bank  v.  Fetterman, 
170  Cal.  357,  149  Pac.  811. 

B6.  Bill  of  exceptions. — All  bills  of  ex- 
ceptions taken  and  filed  are  part  of  Judg- 
ment-roll, and  appellant  is.  required  to  bring 
to  appellate  court,  upon  appeal  from  Judg- 
ment, copy  of  Judgment-roll,  and.  therefore, 
if  upon  second  appeal  there  are  found  in 
record  matters  which  were  not  determined 
upon  former  appeal,  appellant  has  right  to 
be  heard  thereon. — Klauber  v.  San  Diego 
S.  C.  Co.,  98  Cal.  105,  109,  32  Pac.  876. 

57.  Exceptions  taken  during  trial  should 
be  written  out  and  reduced  to  form  of  bill 
and  filed  in  case,  and  when  Judgment-roll  is 
made  up,  attached  to  it.  Minutes  of  court  is 
not  proper  place  for  these  exceptions,  as 
they  form  no  part  of  Judgment-roll. — More 
V.  Del  Valle,  28  Cal.  170,  174. 

58.  Exceptions  taken  at  trial  and  duly 
settled  in  bill  are  annexed  to  and  form  part 
of  Judgment-roll,  and,  therefore,  constitute 
part  of  record  on  appeal  from  Judgment  on 
Judgment-roll  alone. — Wetherbee  v.  Carroll, 
33   Cal.   549,   658. 

80.     Same  ^  Need    net    be    iaelnded.  —  By 

mandate  of  this  section  that  clerk  make  up 
Judgment-roll  Immediately  after  entry  of 
Judgment  party  is  not  precluded  from  on 
appeal  using  bill  of  exceptions  made  up 
and  settled  pursuant  to  section  650,  ante, 
and  such  bill  may  form  part  of  record  on 
appeal  from  Judgment. — Caldwell  v.  Parks, 
47  Cal.  640,  641;  Berry  v.  San  Francisco  ft 
N.  P.  R.  Co.,   47  Cal.   643,   644. 

90.     Chaaire  of  partiei^— In  general. — Order 

directing    names    of    two    plaintiffs    to    be 

•stricken     from     complaint     forms     part     of 

judsrment-roll,    and    therefore    no    amended 
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complaint  to  show  such  fact  need  be  filed. 
— Tormey  v.  Pierce,  49  Cal.  806.  807. 

61.     Same  ^  Order     ■nbatltotliiir     plaintiff 

being:  order  "relating  to  changre  of  parties'* 
becomes  part  of  Judg'ment-roll  and  imparts 
same  verity  as  to  other  parts  of  record. — 
Crim  V.  Kessingr.  89  Cal.  478,  486,  28  Am.  St. 
Rep.  491,  26  Pac.  1074. 

02.  CoBstractlon  of  section  —  Effect  of 
amendment  of  1907. — The  amendment  of  this 
section,  making:  "all  orders  striking:  out  any 
pleading:  in  whole  or  in  part"  part  of  the 
judg:ment-rolI  does  not  enlarg:e  the  scope  of 
the  appeal  from  the  order  denying:  a  motion 
for  new  trial.  —  Stockton  Iron  Works  v. 
Walters,  18  Cal.  App.  373,  377,  123  Pac.  240. 

63.  Contents  of  roll. — The  papers  deslg:- 
nated  as  formingr  judgrment-roll  are  those 
which  are  elsewhere  mentioned  as  part  of 
proceedlngrs,  culminating:  in  Judgrment  in  suit. 
**Judg-ment,"  of  which  copy  is  to  be  included 
in  "roll,"  is  judg:ment  deflned  in  section  577, 
ante,  as  *'the  final  determination  of  rights 
of  party  In  action  or  proceeding:,"  and  as 
there  can  be  but  one  "final  determination" 
iBiaction,  it  follows  that  there  can   be  but 

>  one  judgment  in  judg-ment-roU,  and  that  if 
•during:  proceedings  in  action  a  judgment 
should  be  set  aside  and  another  thereafter 
entered,  only  this  last  Judgment  can  form 
part  of  Judgment-roll,  Just  as  when  com- 
plaint or  answer  is  amended  only  amended 
pleadings,  or  those  upon  which  cause  was 
tried,  form  "pleadings"  which  are  part  of 
judgment-roll.  —  Colton  L.  &  W.  Co.  v. 
Swartz,  99  Cal.  278.  282.  S3  Pac.  878. 

64.  Copy  of  Jndsmcnt  whether  by  default 
or  after  trial  must  tbe  contained  in  roll. — 
Thomas  v.  Anderson,  65  Cal.  43,  44. 

65.  Cross-compIalat-^Part  of  Jndirment- 
roll  and  roll  must  show  proof  of  servioe 
thereof,  although  no  summons  is  required 
to  be  issued  thereon,  or  Judgment  by  de- 
fault can  not  be  rendered  against  cross- 
defendants. — White  V.  Patton,  87  Cal.  151, 
.154,   25  Pac.   270.  , 

66.  Decision  or  flndlns*  (which  ^is  a  very 
different  thing  from  opinion)  constitutes 
part  of  judgment-roll  and  is  always  sent  up 
on  appeal. — Kimball  v.  Stormer,  65  Cal.  116, 
118,  3  Pac.  408. 

67.  OrliTlnal  ooqiplaint  -^  Is  not  for  all 
purposes  superseded  by  amended  complaint. 
It  is  still  part  of  record  in  case  and  may  be 
referred  to  for  many  purposes.  Whether  it 
should  be  made  part  of  Judgment-roll, 
quaere. — Redington  v.  Cornwell,  90  Cal.  49, 
60,  27  Pac.  40. 

68.  Proof  of  serTicc  of  sanimoas  must  ap- 
pear from  roll  made  up  upon  default  Judg- 
ment, and  must  affirmatively  show  court  ac- 
quired jurisdiction,  e.  g.,  if  affidavit  fails  to 
show  party  making  service  was  over  age  oX 
eighteen  years  it  is  insufficient. — Barney  y. 
Vigoureaux,  75  Cal.  876.  378,  17, Pac.  433. 

:  69.  Proof  of  service  of  summons  issued 
upon  cross-complaint  should  be  contained  in 
Judgment-roll  with  memorandum  of  default 
ot  defendants  failing  to  answer  cross-com- 


plaint Indorsed  thereon. — ^Winter  v  McMil- 
lan, 87  Cal.  266.  266.  22  Am.  St.  Rep.  243,  25 
Pac.  407. 

70.  Where  service  fs  made  by  publication 
record  must  affirmatively  show  proper  ser- 
vice, or,  upon  direct  attack,  it  will  be  held 
court  did  not  acquire  jurisdiction. — Weeks 
V.  Garibaldi  South  Gold  Min.  Co.,  73  Cal.  599. 
601.  15  Pac.  302. 

71.  Same — What  It  Is* — By  proof  of  ser- 
vice is  meant  affidavit  of  party  making  ser- 
vice, or  certificate  of  officer  if  service  is 
made  by  officer,  showing  his  competency  to 
make  service,  and  that  he  In  fact  made  it, 
or  if  service  be  made  by  publication,  affi- 
davit of  printer,  or  his  foreman,  or  principal 
clerk,  showing  publication  .has  been  made, 
and  affidavit  showing  deposit  in  post-offlce 
if  such  deposit  was  made. — Hahn  v.  Kelly, 
34  Cal.  391,  404.  94  Am.  Dec.  742. 

72.  Publication  of  summons  ^  Affldavlt 
and  oraer^Prlor  to  189S,  affidavit  and  order 
for  publication  of  summons  formed  no  part 
of  Judgment-roll.  But  since  that  amendment 
they  must  be  included,  and  facts  hecessary 
to  be  stated  therein  are  equally  evidence  of 
steps  by  which  Jurisdiction  of  person  of  de- 
fendant is  obtained  as  is  summons  itself. — 
Kahn  V.  Matthai.  115  Cal.  689.  691.  692.  47 
Pac.  698. 

73.  Affidavit  to  procure  publication  of 
summons  and  proof  of  service  must  noiv  be 
made  part  of  Judgment-roll. — San  Diego 
Sav.  Bank  v.  Goodsell,  137  Cal.  420,  428.  70 
Pac.  299. 

74.  Same— How  considered. — Statute  pro- 
viding that  affidavit  for  publication  of  sum- 
mons, and  order  directing  its  publication, 
should  form  part  of  judgment-roll,  these 
documents  are  therefore  to  be  considered  in 
determining  whether  court  obtained  juris- 
diction of  defendant  in  action. — Parsons  v. 
Weis.  144  Cal.  410,  415.  77  Pac.  1007. 

75.  Report  of  referee. — ^Where  the  ref- 
eree reports  decision  upon  whole  case  hii 
report  stands  as  decision  of  court,  and  is 
part  of  Judgment-roll  same  as  would  be 
finding  of  court. — Thompson  v.  Pattersqn.  54 
Cal.  542.  646.  See  Faulkner  v.  Hendy.  103 
Cal.  15,  20.  36  Pac  1021. 

76.  Requirement  that  '<a  copy  of  the  ver- 
dict of  the  Jury''  be  Included  in  the  Judg- 
ment-roll embraces  the  special  verdicts, — 
which  themselves  absolutely  control  the 
general  verdict, — as  well  as  the  general  ver- 
dict.— California  Wine  Assoc:  v.  Commercial 
Union  Fire  Ins.  Co.  of  New  York,  159  Cal. 
149,  112  Pac.  858. 

77*  Special  verdict  is  part  of  the  judg- 
ment-roll.— California  Wine  Assoc,  v.  Com- 
mercial Union  Fire  Ins.  Co.,  159  Cal.  49,  52. 
112  Pac.  858. 

78.  Stlpnlatlon-^Bntered  In  minutes  of 
court,  as  follows:  "Attorneys  for  plalntlflT 
.and  said  attorney  for  'W'  now  stipulate  that 
answer  of  'W,'  now  on  trial,  to  plaintifT's 
amended  complaint,  but  his  answer  to  said 
amended  complaint,  when  amended  as  here- 
fnl.ef ore   specified,"    became   part   of   plead* 
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In»,  ajid  wa«  properly  attached  to  Judgrment-      a  pleadings  by  him,  Is  therefore  not  neces- 


roll. — Kent  v.  San  Francisco  Sav,  Union,  180 
Cal.   401.  40€,  62  Pac.  620. 

7».  Verdict  —  Part  of  Jadsment-roll,  and 
'wrhen  appearinsr  therein  will  be  presumed  to 
have  been  properly  recorded  and  entered  by 
clerk  as  required  by  section  628,  ante,  — 
Goldman  v.  Rosrers.  85  Cal.  674,  579,  24  Pac. 
782. 

IWaat  of  fladlas*  in  Jndffnent-roll— 
iBiptloa^ — Where  no  findings  appear  in 
tbe  Judfimnent-roU  In  the  record  on  appeal 
on  the  judgrment-roU  alone,  it  will  be  pre- 
sumed that  flndiners  were  waived  in  accord- 
ance ^v'ith  the  provisions  of  section  634,  ante. 
— Kritxer  v.  Tracy  ifng.  Co.,  16  Cal.  App. 
290.    116  Pac.  700. 

III.    PAPERS  NOT  CONSTITUTING  PART 
OP  JUDGMENT-ROIjL. 

fn.  Afldavlta  for  pabllcatloa  of  sammoas. 
— LTpon  a  direct  attack  by  appeal  the  Judgr- 
ment  can  not  be  held  to  be  void  merely 
beca.use  the  affidavits  upon  which  the  order 
for  publication  of  summons  was  grranted  do 
not  appear  in  the  judgrment-roll. — William 
J^ilmon  Co.  V.  Trainor,  27  Cal.  App.  43,  148 
Pac.   954. 


Bmmm  r  An  order  for  pablleation  of 
-Prior  to  1896,  these  papers  were 
not  a  part  of  the  judgrment-roll,  and  could 
not  he  examined  for  the  purpose  of  ascer- 
taining* upon  collateral  attack  upon  the 
Judgment,  whether  they  were  sufficient  or 
f»ther^v^ise,  but  must,  in  such  case,  be  con- 
clusively presumed  to  have  complied  with 
all  les'al  requirements. — Estate  of  McNeil, 
155   Cal.  342.  100  Pac.  1086. 

&S.  Prior  to  amendment  of  1896,  the  af- 
fidavit and  order  did  not  constitute  a  part 
of  the  roll,  and  in  the  case  of  a  Judgrment 
rendered  previous  to  that  amendment, 
w^here  tbe  service  of  summons  appeared  to 
have  l>een  authorized,  it  must  be  conclu- 
alvely^  presumed  that  there  was  a  sufficient 
ainda.vit  and  a  sufficient  order. — Lake  v. 
BonrnS«»  ^<1  C&^  ^26,  118  Pac.  636. 

Aatendaieats  «->  Tke    order    allo^vlair 
laiplalBt  is  not  part  of  judgrment- 
roll. — Carter  v.  Paigre,  8  Cal.  XJnrep.  64,  20 
729. 


-Aad  proof  of  servlec^ — Order 
ittnar  leave  to  flle  amended  pleadingr  or 
proof  of  service  of  amended  pleadingr  are 
not  part  of  judgrment-roll. — Livermore  v. 
5€   CaL   489.   492. 

Proof  of  service  of  amended  plead- 
Is  not  required  to  appear  in  judgrment- 
roll. — Riverside  Co.  ▼.  Stockman,  124  Cal. 
r22.    124,  5«  Pac.  1027. 


•Under   section    1014« 

Is  not  required  to  be  made  a  part  of 
tlie  Jodffment-roU. — Western  Liumber  ft  M. 
Co.  ▼.  Merchants  Amusement  Co.,  13  Cal. 
App.    4.   9,   108  Pac.  891. 

88b.  SaMC^-Appcaraace  by  written  notice 
as  provided  in  section  1014,  post,  is  not  a 
part  of  the  judgment-roll,  and  the  absence 
of  evidence  of  service  of  a  defendant,  or  of 


sarily  inconsistent  with  a  recital  of  his  ap- 
pearance in  the  judgrment-roll.  In  the  ab- 
sence of  anythingr  to  the  contrary,  it  will 
be  presumed  that  he  did  appear  in  the  mode 
which  is  not  required  by  the  statute  to  be 
shown  in  the  judgrment-roll  ^ —  Brown  v. 
Caldwell,  13  Cal.  App.  29,  31,  108  Pac.  874. 

89.  BUI  of  partlcoiam  constitutes  no  part 
of  Judgrment-roll. — Edelman  v.  McDonell.  126 
Cal.  210.  213,  58  Pac.  528. 

OOi     Chanjre  of  venae— Proceedlnvi  for. — 

Petition,  bond,  and  order  for  change  of 
venue  do  not  constitute  part  of  Judgment- 
roll. — Rough.  V.  Booth,  2  Cal.  Unrep.  720,  3 
Pac.  91. 

01.  Defaolt— Order  aettiair  aside  default 
and  allowing  defendant  to  answer  on  cer- 
tain conditions  forms  no  part  of  Judgment- 
roll. — De  Pedrorena  v.  Hotchkiss,  95  Cal. 
686,  638,  30  Pac.  787. 

92.  Order  setting  aside  defendant's  de- 
fault and  Judgment  against  him,  and  restor- 
ing his  answer  to  files,  forms  ho  part  of 
Judgment  -  roll.  —  Von  Schmidt  v.  Von 
Schmidt,  104  Cal.  647,  550,  38  Pac.  361. 

INt.     Demarrci^— Notice    of    overmila*    of 

demurrer  and  proof  of  service  thereof  form 
no  part  of  Judgment-roll. — Jacks  v.  Baldez, 
97  Cal.  91,  92,  31  Pac.  899. 

94,  Same— -Notice,  alildavlt,  and  motioa 
to  strike  out  demurrer  and  order  made 
thereon  form  no  part  of  Judgment-roll. — 
Orange  Growers'  Bank  v.  Duncan,  183  Cal. 
254,  265,  65  Pac.  469. 

05.  Same— Order  mllnir  on. — Where  stat- 
ute did  not  provide  for  order  ruling  on  de- 
murrer to  be  part  of  Judgment-roll  it  was 
presumed,  statute  being  silent,  that  demur- 
rer had  been  disposed  of. — ^Abadie  v.  Car- 
rillo.  32  Cal.  172,  174. 

M.  DIrectloB  to  prepare  fladlngs  aad 
Judirment. — A  direction  of  the  court  that 
plaintiflT's  attorney  prepare  findings  and 
Judgment  is  no  part  of  the  Judgrment-roll, 
and  hence  an  inspection  of  it  would  ndt  dis- 
close that  such  direction  was  given. — Cal- 
ifornia Cent.  Creamery  Co.  v.  Crescent  City 
L.  W.  &  P.  Co.,  30  Cal.  App.  619,  169  Pac. 
209. 

07.  Error  la  evcrrnilBg  demurrer— Record 
— liValver, — In  a  case  in  an  appeal  from  a 
Judgment  the  order  made  on  demurrer  to 
the  complaint  does  not  appear  in  the  tran- 
script, the  demurrer  must  be  held  to  have 
been  waived  under  the  provisions  of  the 
above  section  requiring  a  copy  of  an  order 
made  on  demurrer  to  be  made  part  of  the 
Judgment-roll. — Watson  v.  Anderson,  36  Cal. 
App.  778,  173  Pac.  394,  following  doctrine  in 
SIlcox  v.  Land,  78  Cal.  .118,  20  Pac.  297. 

08.  Exhibit •  and  orders— Printed  la  tran- 
script.—Exhibits  and  orders  printed  in  the 
transcript  but  having  no  place  therein  as 
not  being  part  of  the  Judgment-roll  are 
Improperly  in  the  record  when  there  is  no 
bill  of  exceptions,  and  the  appellate  court 
will  not  notice  points  attempted  to  be  made 
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a«  to  them.— Brown  v.  Canty,  81  Cal.  Add. 
188,  159  Pac.  1066. 

».  FlndiiiBw  ^  BearlBiT  date  after  Jnds- 
meat-roll  is  presumed  to  have  been  com- 
pleted, and  being  in  position  in  Judgment- 
roll  after  Judgment,  need  not  be  considered 
a  portion  thereof,  for  on  appeal  all  in- 
tendments are  in  favor  of  regularity  of 
proceedings,  and  in  absence  of  sUtement  or 
bin  of  exceptions,  it  will  be  presumed  find- 
ings were  waived. — Gordon  v.  Donahue,  79 
Cal.  601,  603,  21  Pac.  970. 

100.  Same — In    case    of    default,    are    not 

necessary,  and  form  no  part  of  Judgment- 
roll.-^Mulcahy  v.  Glazier,  61  Cal.  626,  630; 
Murray  v.  Murray,  116  Cal.  266,  270,  37 
L.  R.  A.  626,  47  Pac.  87. 

101.  Findings  of  fact  and  conclusions  of 
law,  where  there  has  been  no  answer  in 
case,  are  unnecessary,  do  not  properly  form 
part  of  Judgment-roll,  and  can  not  be  con- 
sidered on  appeal  upon  Judgment-roll  alone. 
—Thomson  v.  Thomson,  121  Cal.  112.  163 
Pac.  408. 


108.  Same— Mlnate-eatry. — A  minute-en- 
try as  to  findings  made  by  the  clerk  is  nt>t 
a  part  of  the  Judgment-roll,  and  will  not 
be  considered  to  overturn  the  presumption 
that  findings  were  waived,  where,  on  an 
appeal  on  the  Judgment-roll  alone,  no  find- 
ings appear  In  the  record. — Kritzer  v,  Tracy 
Eng.  Co..  16  Cal.  App.  290,  116  Pac.  700. 

A»  to  minute-entry  by  clerk,  see  par.  106, 
this  note. 


loa.  Same— Of  referee  to  determine,  not 
whole  issue,  but  particular  fact,  is  not  part 
of  Judgment-roll. — Faulkner  v.  Hendy,  108 
Cal.  16,  20,  86  Pac.  1021. 

104.  Gnardlan  ad  litent— Order  appoint- 
ing guardian  ad  litem  Is  not  required  to  be 
in  Judgment-roll. — Emerlc  v.  Alvarado,  64 
Cal.  629,  592,  2  Pac.  418;  Batchelder  v.  Baker, 
79  Cal.  266,  267.  21  Pac.  764. 

105.  Intermediate  order  of  court,  except 
"orders  relating  to  change  of  parties," 
forms  no  part  of  Judgment-roll. — Harper  v. 
Minor,  27  Cal.  107,  110. 

106.  Minutes  of  clerk— Form  no  part  of 

Judgment-roll. — Harper    v.    Minor,     27    Cal. 
107,  110;  Von  Schmidt  v.  Wldber.  99  Cal.  511. 
616,   34   Pac.  109;   Knowles   v.   Baldwin,   126 
Cal.  224,  227,  67  Pac.  988. 
See  par.  101,  this  note. 

107.  Minute-order  of  court  as  basis  for 
entering  second  Judgment  Is  not  part  of 
Judgment-roll. — Qalvin  v.  Palmer,  134  Cal. 
426,  429,  66  Pac.  672. 

108.  Motion  to  strike  oat^Not  part  of 
Jndirment-roll  —  Order  striking  la. — Under 
the  provisions  of  the  above  section  as 
amended  by  the  legislature  in  1907  an  or- 
der striking  out  part  of  a  pleading,  is  a 
part  of  the  Judgment-roll  but  the  motion 
to  strike  out  is  not  a  part  of  the  Judgment- 
roll,  even  though  It  be  pleaded  in  the  tran- 
script.— Overton  v.  Noyes,  177  Cal,  450,  170 
Pac.  1110. 
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100.     BTotlce  of  Intention  to  move  for  neiv 
trini  was  formerly  made  part  of  record  on 
appeal  by   express  statutory  provision,  but 
It    is   not    so    under   present    code. — Pico    v 
Cohn,  78  Cal.  384,  385,  20  Pac.  706. 

110.  Notice  of  intention  not  a  part  of 
the  Judgment-roll. — Carver  v.  San  Joaquin 
Cigar  Co.,  16  Cal.  App.  761,  766,  118  Pac.  92. 

111.  Order — Gmnting  leave  to  amend    is 

not  a  part  of  the  Judgment-roll,  and  on  ap- 
peal on  the  Judgment-roll  alone,  without  a 
bill  of  exceptions,  an  amended  answer  ap- 
pearing as  a  part  of  the  Judgment-roll  will 
be  presumed  to  have  been  with  leave  or  an 
amendment  as  of  riglit  and  within  the  time 
allowed  for  such  amendments. — Segerstrom 
V.  Scott.  16  Cal.  App.  260,  116  Pac.  690. 

112.  Same— Order  refoalns  to  strike  out 
a  pleadlnir  not  included  in  1907  amendment, 
and  not  part  of  Judgment-roll. — South  Yuba 
Water  Co.  v.  Auburn,  16  Cal.  App.  780,  118 
Pac.   101. 

118.     Proof  of  service  of  notice  of  appeal 

18  not,  and  from  nature  of  act  could  not  be 
part  of  Judgment-roll.— Peck  v.  Agnew,  126 
Cal.  607,  610,  69  Pac.  125. 

114.     Publlentlon    of    sammoaa— .Aflldnvlt 
and  order  of  publication  of  summons  were 
not  part  of  Judgment-roll  prior  to  amend- 
ment of  1896,  and  would  not  appear  In  rec- 
ord on  appeal,  and  in  absence  of  any  show- 
ing   to    contrary    rt    will     be    presumed     in 
support  of  Judgment  that  finding  of  due  ser- 
vice appearing  in  Judgment-roll  was  based 
upon  service  made  In  pursuance  of  statute 
---Hahn  V.  Kelly,  34  Cal.  891.  404.  94  Am.  Dec 
742;  SIchler  v.  Look,  98  Cal.  600.  607.  29  Pac' 
220;  La  Fetra  v.  Qleason.  101  Cal.  246,  249* 
35  Pac.  766;  People  v.  Thomas,  101  Cal    67l' 
573.   36  Pac.   9;   People   ex  rel.  Schwarts    v 
Temple,  103  Cal.  447,  463.  37  Pac.  414. 

115.  Report  of  referee— Is  simply  report 
of  testimony  upon  which  Judge  bases  his 
findings,  and  forms  no  part  of  Judgment- 
roll.— Harper  v.  Minor,  27  Cal.  107,  109. 

116.  Strlklnir  ont  pleadln«r— Motion  and 
order  to  strike  out  portions  of  complaint 
are  no  part  of  Judgment-roll.— Harper  v 
Minor,  27  Cal.  107.  109;  Dlmlck  v.  Campbell" 

IL  V.'Ji^'  ^^^''  ^^^""^  ^-  I>*"»ney.  33  Cal! 
505,  613;  Sutter  v.  San  Francisco,  36  Cal.  112, 

A  A  »p 

117.  Motion  to  strike  out  portion  of  an- 
swer and  order  denying  same  constitute  no 
part   of  Judgment-roll.— Sutton   v.  Stephan 
101  Cal.  645,  547,  36  Pac.  106.  «^«P«»". 

118.  Neither  motion  to  strike  out  parts 
of  complaint  nor  to  make  complaint  more 
definite  or  certain,  or  order  denying  such 
motions.  Is  part  of  judgment-roll,  and  same 
can   not  be  reviewed  on  appeal  from  Judg-- 

ment    In    absence    of    bill    of    exceptions . 

Mock  V.  Santa  Rosa.  126  Cal.  330,  847.  68 
Pac.  826,  following  rule  in  Spinetti  v.  Brig*. 
nardello,  63  Cal.  283;  SIchler  v.  Look  9S 
Cal.  600,  607.  29  Pac.  220. 
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!!•.  SAHie— Notice  of  motion  to  strike 
•mtm  and  order  refusinsr  such  motion,  do  not 
become  part  of  Judflrment-roU,  and  can  be 
reTleir«d  only  upon  bill  of  exceptions. — 
Ganceart  ▼.  Henry,  98  Cal.  2S1,  288,  38  Pac 
92. 


Sanse— Order  strlklnir  out  pleadin^rs 
does  not  constitute  part  of  Judsrment-roll. — 
De  Pedrorena  v.  Hotchkiss,  95  Cal.  686,  638, 
39  Pac.  787;  Hawley  v.  Kocher,  128  Cal.  77. 
79,  S5  Pac.   696. 

181.  Order  strikingr  out  pleadings  forms 
DO  part  of  Judg:ment-roll,  and  therefore 
can  not  be  reviewed  without  bill  of  excep- 
tions.— ^Spence  v.  Scott,  97  Cal.  181,  31  Paa 
S2,  939. 

UlL  StIpaiatloB— >Eatered  la  mlaates  of 
coort  forms  no  part  of  judgment-roll.-— 
Spreckela  v.  Ord,  72  CaL  86,  88,  13  Pac.  168. 

12S.  gaii  Of  parties  that  cause  be  con- 
tinued; that  certain  amount  is  due,  and  that 
it  be  paid    in  certain  instalments  or  Judg- 


ment mierht  be  entered,  forms  no  part  of 
judgment -roll. — Spinetti  v.  Brigrnardello,  63 
Cal.  281,  283. 

124,  TestlmOBy— Ualese  embodied  la  blU 
of  ezceptioBs  and  filed,  can  not  be  made 
part  of  Judgrment^roll. — Lee  Sack  Sam  v. 
Gray,  104  Cal.  248,  246,  88  Pac.  85. 


Taeatloa  of  Jadirateat— Defective  af- 
fldavlt  of  service  of  aotlee  of  4eclsloa— 
Jadiraieat-roll. — The  proof  of  service  of  a 
notice  of  decision  on  demurrer  not  con- 
stituting part  of  the  judgment-roll  within 
the  provisions  of  the  above  section,  the 
fact  that  the  affidavit  of  service  of  such 
notice  is  defective  does  not  make  a  judg- 
ment rendered  thereon  void  on  its  face. — 
Spaulding  &  Co.  v.  Chapin,  37  Cal.  App.  573. 
174  Pac.  334,  following  doctrine  in  Jacks  v. 
Baldez,  97  Cal.  91,  81  Pac  899;  Calif.  Central 
Creameries  Co.  v.  Crescent  City  Light, 
Water  &  Power  Co.,  80  CaL  App.  619,  159 
Pao.  209. 


§  en.     JTJDGMENT-LIEN,  WHEN  IT  BEOINS  AND  WHEN  IT  EXPIRES. 

Immediately  after  filing  the  judgment-roll,  the  clerk  must  make  the  proper 

entries  of  the  judgment  under  appropriate  heads,  in  the  docket  kept  by  him, 

noting  thereon  the  hour  and  minute  of  the  day  of  such  entry;  and  from  the 

time  the  judgment  is  docketed  it  becomes  a  lien  upon  all  the  real  property  of 

the  jod^xnent  debtor  not  exempt  from  execution  in  the  county,  owned  by  him 

at  the  time,  or  which  he  may  afterwards  acquire,  until  the  lien  ceases.    The 

lien  continues  for  five  years  unless  the  enforcement  of  the  judgment  be  stayed 

on  appeal  by  the  execution  of  a  sufficient  undertaking  as  provided  in  this  code, 

in  whieh  case  the  lien  of  the  judgment  and  any  lien  by  virtue  of  an  attachment 

that  has  been  issued  and  levied  in  the  action  ceases. 

History:  Enacted  March  11, 1872,  a  re-enactment  of  S  204  ot  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  320; 
March  9,  1896,  Stats,  and  Amdts.  1896,  p.  37;  April  19,  1917,  Stats. 
and  Amdts.  1917,  p.  141.    In  effect  July  27,  1917. 


JCDOMENT-LINE— BEGINS  WHEN,  AND 
WHEN  EXPIRES. 

1.  After-aequired  property  —  Date  of  ac- 
quiBition — ^Priority  of  liens. 

t-  4.  Appeal — Effect  of  stay  of  execution. 

5.  Attachment-lien — Is   merged   in   judg- 

ment-lien. 

6.  Same — ^BevivaL 

7.  Commences,  when. 

8.  Constitutional  law — Limiting  lien. 

9.  Construction — Statutory  right. 
10.  Conveyance — ^Lien  is  not. 

11,12.  Conveyance  hy  debtor — In  general. 
13, 14.  Same — ^Must  have  vested  interest. 
15.  Creation  of  lien — What  necessary. 
16. 17.  Same — ^Docketing  of  judgment   is  es- 


18,19.  Death   of  judgment-debtor — ^Does  not 
destroy  Uen. 

Same — Judgment-creditor  may  petition 
probate  court. 


21.  Docketing  judgment  —  Consists  of  en- 
try in  docket  in  clerk's  office. 

22, 23.  Same— Ministerial  act. 

24, 25.  Does  not  attach,  when. 

26.  Equity  suit  to  foreclose. 

27.  Estate  in  the  land — ^Release  of  lien. 

28.  Execution — Effect  of. 

29.  Same — May  be  issued  and  levied  before 

docketing  of  judgment. 

30.  Exempt  property. 

31.  Foreclosure  of  lien. 

32.  Foreclosure  of  mortgage — ^Lien  in  case 

of. 

33-  35.  Same — ^Lien  for  deficiency  judgment. 

36,37.  Same  —  Personal    judgment    against 
mortgageor. 

38, 39.  Fraudulent  conveyance — Effect  of. 

40.  Homestead  not  affected — In  general. 

41,42.  Same — Docketing  of  judgment  creates 
no  lien  against. 

43.  Judgment-docket — Is  public  record. 
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44.  Judgment  of  the  justice  of  the  peace. 

45.  Judgment    for    maintenance  —  In    di- 

.  vorce  action — Creates  lien. 

46.  Leasehold  interest — Not  such  real  prop- 

erty as  will  be  affected. 

47-  50.  Levy  of  execution. 

51.  Lien  upon  community  property — By  de- 

.cree  of  divorce. 

52.  Mortgageor  —  Effect     of     judgment 

against  after  foreclosure. 

53.  Nature  of. 

54.  Order  enjoining  sale  under  execution. 

55.  Partition — Judgment  for  costs. 

56.  Sale  must  be  made  during  statutory 

period. . 

57.  Same — Where  superior  lien. 

58.  Sale  under  execution. 

59.  Share  in  undistributed  estate. 

60.  Statutory  lien  purely. 

61.  Statute  creating  a  superior  lien. 

62.  Statute  of  limitations. 

63.  Time  of  docketing  must  appear. 

64.  Time  of  holding  title. 

65.  Transcript  not  equivalent  of  docket. 

66.  Unrecorded  mortgage — Takes  priority 

over. 

67.  Upon  the  real  property,  only. 

1.     After-ac<|Vlred   property— Date   of  ae- 
qalaltlon  —  Priority     of     Hens. — Under     the 
provisions  of  the  above  section  a  docketed 
Judgment    can    not    "become    a    Hen"    upon 
after-acquired    property    of    the    Judgment- 
debtor    until    the    property    is    actually    ac- 
quired   by    him;    and    where    a    judgrment- 
debtor     has     several     Judg-ments     docketed 
ag^alnst  him,  and  thereafter  acquires  prop- 
erty the  liens  of  the  various  judgements  thus 
docketed  are  Immediately  attached,  and  In 
so  far  as  the  order  in  point  of  time  of  such 
docketingrs   Is   concerned,    there   will   be   no 
priority   of   liens,   since   the   Hen   simultan- 
eously attached  upon  the  acquisition  of  the 
property. — Hertweck  v.  Fearon,  180  Cal.  71, 
179  Pac.  190,  approving-  doctrine  in  Kister- 
son   V.    Tate,   94   Iowa   666,   54   Am.   St.   Rep. 
419,   63   N.    W.    360;    Ware   v.   Delahawe,    95 
low^a    667,    64    N.    W.    640;    In    re    Estate    of 
Hazard,  73  Hun  (N.  Y.)  22,  26  N.  Y.  Sup.  928, 
affirmed  141  N.  Y.   586,   36  N.  E.   739;  Moore 
V.  Jordan,  117  N.  C.  86,  63  Am.  St.  Rep.  576, 
42  L.  R.  A.  209,  23  S.  E.  259. 

Aa  to  Hen  of  Jadinnenta  on  after  acquired 
iandsi  see  note  63  Am.  St.  Rep.  579. 

An  to  priority  of  JudipnieiitvlleiiB  of  after- 
acquired  property,  see  note  42  L.  R.  A.  209. 

2.     Appeal— Effect  of  atay  of  execution. — 

Obyious  intention  is  to  charge  estate  of 
Judgment-debtor  and  give  creditor  certain 
time  to  get  his  money.  Statute  intended 
th/s  time  should  run  from  date  of  Judgment 
or  period  at  which  plaintiff  was  in  situation 
to  take  out  execution  and  pursue  his  remedy 
to  flnal  satisfaction.     The  lien  is  but  an  in-* 


cldent  of  Judgment,  and  yhere  Judgrment  is 
stayed  by  appeal  the  time  Hen  exists  does 
not  commence  to  run  until  flliner  of  the  re- 
mittitur from  the  appellate  court. — Dewey 
V.  Latson,  6  Cal.  130.  134;  Englund  v.  Lewis, 
25  Cal.  337,  852. 


3.  Time  during:  which  Judgment-Hen 
runs  commences  at  docketing  of  Judgrment. 
unless  execution  is  stayed  by  appeal  with 
stay-bond.  Time  during  which  execution 
is  thus  stayed  is  to  be  omitted  from  com- 
putation. Any  period  of  time,  however, 
which  may  transpire  between  docketing  of 
Judgrment  and  stay  of  proceedlngrs  is  to  be 
included  In  computation.  Stay,  either  by 
order  of  court  pending:  motion  for  new  trial 
or  by  appeal  with  stay-bond,  merely  sus- 
pends running  of  statutory  time,  but  it 
does  not  postpone  commencement  of  statu- 
tory limitation  until  after  stay  has  ceased. 
Dewey  v.  Latson,  6  Cal.  130,  and  Englund 
▼.  Lewis,  25  Cal.  337,  are  not  opposed  to  this 
conclusion. — Barroilhet  v.  Hathaway,  31 
Cal.  395,  397,  89  Am.  Dec,  198. 

4.  Judgment-lien  Is  suspended  by  appeal 
only  where  execution  of  Judgment  is  stayed. 
If  execution  be  not  stayed,  life  of  lien  com- 
mences at  docket  of  Judgment. — Chapin  v. 
Broder.  16  Cal.  403,  422;  Englund  v.  Lewis. 
25  Cal.  337,  850,  353. 

Aa  to  effect  upon  exlatlnir  Judgmemt-llen 
•f  proceedings  to  renew*  review,  or  extend 
Judgment,  see  note  53  L.  R.  A.  702. 

Aa  to  effect  on  appeals,  and  giving  ae- 
eurlty  thereon,  see,  post,  §  937  and  note. 

As  to  atay  of  execution  on  appeal,  see, 
post,  §§  941  et  seq.  and  notes. 

5.  Attachment-lien— la  merged  In  Judg. 
ment-lflen,*  and  ceases  except  as  maintain- 
ing priority  of  lien  upon  property  attached, 
when  Judgment-lien  attaches  to  property.— 
Bagley  v.  Ward.  37  Cal.  121,  133,  99  Am.  Dec 
•256. 

6.  Same  —  RcTlTal. — Effect  of  stay-bond 
on  appeal  is  to  extinguish  only  liens  re- 
sulting from  Judgment  and  from  process 
thereunder.  Attachment-lien  is  not  extin- 
guished by  such  undertaking,  and,  although 
merged  in  Judgment-lien,  it  may  be  re- 
vived where  by  act  of  defendant  Judgment- 
lien  Instead  of  expiring  by  lapse  of  time  Is 
extinguished    by    acts    of    defendant     (per 

Beatty,  C.  J.,  on  petition  for  rehearing). 

Riley  v.  Nance,  97  Cal.  203,  207.  31  Pac.  1126 
82  Pac.  815. 

Aa   to    attachment   and    flttachment-llea«» 

see.  ante,  8  537  and  note. 

7.  Commences,  when. — Time  of  Judgment- 
lien  commences  to  run  from  docketing  of 
Judgment,  unless  execution  is  stayed  by- 
appeal  with  stay-bond. — Barroilhet  v.  Hath- 
away. 31  Cal.  395,  397,  89  Am.  Dec.  193;  ap- 
proved in  Rogers  v.  Druffel,  46  Cal.  664,  656. 

8.  Constitutional    law  *- Limiting    lien. L 

Act  prohibiting  renewal  or  revival  of  Judg. 
ment-lien  is  void  as  impairing  obligation 
of  contract  when  applied  to  Judgments  re- 
covered   on    obligation    Incurred    prior    to 
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passasre  of  aot. — ^Howard  v.  Ross.  88  Wash. 
S27.   80   Pac  819. 

•.  OowBtraetloii  •—  Statvtorr  rlsht^ — The 
lien  of  a.  Judgrment  treated  by  the  above 
section  exists  purely  by  reason  of  the  stat- 
ute, no  such  lien  having  existed  at  com- 
mon la-w. — Hertwick  v.  Fearen,  180  Cal. 
71,  179  Pac.  190,  following  Bog^gs  v.  Dunn, 
160    Gal.    283.   116  Pac.  743. 

!••  Conveyance  ^  Ijlen  Is  not. — Convey- 
ance Willi  in  meaning  of  Reg-istry  Act  is 
not  made  by  lien  of  judgment. — Wilcoxson 
▼.  Miller.   49  Cal.  193,  195. 

11.  Coaveyanee  by  debtox^— In  ffencml. — 
I>ebtor  can  not  convey  land  subject  to  at- 
tachment so  as  to  exempt  it  from  judgment- 
lien.  People  ex  rel.  Ford  v.  Irwin,  14  Cal. 
42'<,  434.  does  not  afBrm,  either  in  terms  of 
effect,  that  he  can  (per  Beatty,  C.  J.,  on 
petition  for  rehearing). — Riley  v.  Nance,  97 
Cal.  203,  206,  Zf  Pac.  1126,  32  Pac.  815. 

12.  Liien  does  not  attach  to  property  un- 
til docketing  of  judgment,  and  therefore 
does  not  attach  to  property  which  debtor 
conTejred  prior  to  docketing,  although  samo 
was  subject  to  attachment-lien. — ^Riley  v. 
Nance,  97  Cal.  203.  205,  31  Pac  ll26,  32  Pac. 
315. 

IS.  Bnai  r  M nnrt  have  vested  Interest. — > 
Statutory  lien  of  Judgment  upon  real  es- 
tate of  Judgment-debtor  can  attach  only 
upon  property  in  which  such  debtor  has 
vested  lesal  interest.  It  follows  that  if 
title  .to  property  has  passed  to  and  vested 
in  another  nothing  remains  upon  which 
lien  of  Judgment  subsequently  recovered 
<rould  attach- — People  ex  rel.  Ford  v.  Irwin, 
14  Cal.  428.  434. 

14.  Lflen  can  attach  only  to  property  in 
which  debtor  has  vested  legal  interest. — 
People  ex  rel.  Ford  v.  Irwin,  14  Cal.  428, 
436. 

As  to  Ivdsaient  entered  after  death  of 
paiij^  aot  a  lien,  see,  ante,  §  669  and  note; 
post,    S  1S06  and  note. 

-f    estates    and    Interests    alfeeted   by 
it-llea,  see  note  93  Am.  Dec.  345. 

As  to  lien  of  Jndirinent  after  death  of  de- 
fmmi^Lmmtm  see  note  89  Am.  Dec.  243. 

An  to  lien  of  Jndji:nient  on  after-acquired 

U»d«  see  note  13  Am.  Dec.  626. 

As  to  priority  of  Jndgment  over  convey- 
^p^g^  ^Mide  after  beginning  of  term,  see  note 
33  L..  R.  A.   293. 

As  to  priority  of  |vdgment-llens  on  after- 
ac<iaired  property,  see  note  42  L.  R.  A.  209. 

As  to  priority  of  lien  of  Jndgment,  or  of 
pvl^r  aareeorded  conveyance,  see  note  16 
I^  R.  A.  668. 

15^  Creation  of  llen-^VIThat  necessary. — 
Oocketinfif  of  judgment  creates  lien,  and  in 
order  for  Judgment-creditor  to  redeem  from 
execution  sale  he  must  produce  copy  of 
docket:  copy  of  judgment  itself  is  not  suffl- 
cient. — ^Haskell  v.  Manlove,  14  Cal.  54,  57: 

IC     Bsnsr     Ttnrirrting  of  Judgment  Is  es-* 
acacial  to  lien,  and  where  judgment  was  not 


docketed  lien  did  not  exist. — Eldridge  v. 
Wright,  55  Cal.  531,  533;  Eby  v.  Foster,  61 
Cal.  282,  286. 

17.  Only  after  judgment  has  been  en- 
tered and  judgment-roll  made  up  and  filed 
can  judgment  be  docketed  and  judgment- 
lien  created. — Menzies  v.  Watson,  105  Cal. 
109,  111,  38  Pac.  641. 

18.  Death  of  Judgment-debtor— Does  not 
destroy  lien  of  judgment  docketed  against 
him  in  his  lifetime,  and  presentation  of  such 
judgment  as  claim  against  estate  with  al- 
lowance thereof  does  not  interrupt  the  lien 
of  the  judgment;  the  allowance  of  the  claim 
is  not  a  judgment,  and  there  is  no  merger 
of  the  judgment  in  the  allowance. — Morton 
V.  Adams,  124  Cal.  229,  230,  231,  71  Am.  St. 
Rep.  63.  56  Pac.  1038. 

19.  Death  of  judgment-debtor  does  not 
destroy  lien,  and  presentation  of  judgment 
as  claim  against  estate  with  suit  and  judg- 
ment thereon  does  not  merge  judgment  or 
destroy  lien. — Estate  of  Wiley,  138  Cal.  301. 
307,  71  Pac.  441. 

20.  Same  Judgment-creditor  may  peti- 
tion probnte  court  for  sale  of  property  upon 
which  he  holds  judgment-lien  against  de- 
ceased.— Estate  of  Wiley,  138  Cal.  301,  307, 
71  Pac.  441. 

21.  Doelceting  Judgment— Consists  of  en- 
try in  doclcet  ia  cleric's  olHce  before  abstract 
of  judgment.  Docket  is  "a  book  with  each 
page  divided  into  eight  columns  and  headed 
as  follows:  judgment-debtors;  judgment- 
creditors;  judgRkent — time  of  entry;  where 
entered  in  judgment-book;  appeals — when 
taken;  judgment  of  appellate  court;  satis- 
faction of  judgment;  when  entered,"  etc. 
(S  672,  post),  and  law  has  made  it  duty  of 
clerk  to  enter  in  this  docket  title  of  each 
cause,  with  date  of  its  commencement,  and 
memorandum  of  every  subsequent  proceed- 
ing therein  with  date  thereof  (Pol.  Code 
S  4204  subd.  3).  Entry  thus  required  must 
be  made  immediately  after  attaching  to- 
gether and  filing  papers  which  constitute 
judgment-roll.  These  things  must  be  done 
to  create  judgment-lien  upon  real  property; 
if  they  are  not  done  as  required  by  law 
there  is  no  lien. — Eby  v.  Foster,  61  Cal.  282, 
286. 

22.  Same— Bflnlsterlal  act,  and  is  for  pur- 
pose of  creating  lien  upon  real  property  of 
debtor. — Los  Angeles  Co.  Bank  v.  Ray  nor. 
61  Cal.  145,  147. 

23.  Approved  In  Otto  V.  Lrong,  144  Cal. 
144.  146.   77  Pac.  885. 

24.  Does  not  attach  when  the  Judgment- 
debtor  holds  nothing  but  the  naked  legal 
title,  the  complete  equitable  title  being  held 
by  another  who  had  paid  purchase-price  of 
the  property. — Zenda  Mining  &  M.  Co.  v. 
Tiffin,  11  Cal.  App.  62.  65,  104  Pac.  10. 

25.  The  judgment-lien  can  operate  as  a 
lien  only  on  the  interest  of  the  judgment- 
debtor,  whatever  it  may  be.  He  must  have 
a  real  interest  in  the  property  before  the 
Judgment-lien     can     attach     thereto,     and 
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where  he  has  acted  in  a  transaction  purely 
and  simply  as  an  ag^ent  or  trustee  and  has 
never  been  invested  with  anything  hlerher 
than  the  mere  naked  title,  the  lien  does  not 
attach. — Rlverdale  Mining:  Co.  v.  Wicks,  14 
Cal.  App.  682,  112  Pac.  896. 

20.  E^qolty  salt  to  foreclose^ — Suit  in 
equity  may  be  brought  to  foreclose  Judgr- 
ment-lien  where  there  is  no  other  adequate 
remedy,  e.  g.  where  Judflrment-debtor  has  * 
died,  but  in  lifetime  conveyed  property,  as 
here  it  could  not  be  reached  in  probate  pro* 
ceedinsrs,  ndr  could  execution  issue. — ^Hiber- 
nla  Sav.  &  L.  Soc.  v.  London  &  Li.  F.  Ins.  Co., 
138  Cal.  267,  269,  71  Pac.  834. 

27.  Estate  In  tke  liuid — ^Release  of  Ilea. 

— Lien  amounts  only  to  security  against 
subsequent  purchasers  and  encumbrancers. 
Judgrment-credltor  gets  no  estate  in  lands, 
and  thougrh  he  should  release  all  his  right 
to  land,  he  might  afterwards  renew  it  by 
execution. — Bagley  v.  Ward,  37  Cal.  121,  188, 
99  Am.  Dec.  266. 

28.  EzeestlOB  «— ElTeet  of^ — ^Lands  are 
bound  by  Judgment-lien,  and  execution 
comes  as  power  to  sell.  General  lien  is 
Treated  by  judgment,  and  execution  Is 
merely  to  give  that  Hen  effect — not  by  vest- 
ing  possessory  right  to  land  affected  by  It 
in  plaintiff,  but  by  designating  it  for  con- 
version into  money  by  operation  of  the  fl. 
fa.,  and  act  of  sheriff  by  virtue  of  it  Al- 
though levy  of  execution  is  unnecessary  to 
f?lve  effect  to  Judgment-lien,  yet  that  course 
is  usually  pursued. — Bagley  v.  Ward.  87  Cal. 
121.  132,  99  Am.  Dec.  266. 

20.  Sane— May  be  Issued  and  levied  be- 
fore  doeketlBff  of  Jadimeat  and  sale  and 
conveyance  of  real  estate  thereunder  will 
pass  all  interest  held  by  Judgment-debtor  at 
time  of  levy. — ^Hastings  v.  Cunningham,  89 
Cal.  137,  144;  Los  Angeles  Co.  Bank  v.  Ray- 
nor,  61  Cal.  146,  147. 

As  to  enforeeaieat  of  JadKB>ent  by  exeea- 
tloa,  see,  post,  S§  681  et  seq.  and  notes. 

SOi  Exempt  property* — Docketed  Judg- 
ment is  not  necessarily  lien  as  it  does  not 
affect  property  exempt  from  execution  or 
homestead. — Dam  v.  Zink,  112  Cal.  91,  98,  44 
Pac.  331. 

As  to  bomesteadf  see  pars.  40-42,  this 
note. 

As    to    property    exempt    from    exeeatloa, 

see,  post,  S  690  and  note. 

As  to  Ilea  of  Jadgmeat  of  federal  eoart, 

see  notes  24  Am.  Dec.  310,  47  L.  R.  A.   469. 

SI.  Foreelonare  of  Ilea. — Enforcement  of 
Judgment-lien  may  be  s6ught  as  affirmative 
relief  in  action  to  foreclose  another  Hen  to 
which  lienholder  is  made  party  defendant. 
— Hibernia  Sav.  &  L.  Soc.  v.  London  &  L.  F. 
Ins.  Co.,  138  Cal.  267,  260,  71  Pac.  334. 

82.  Foreelonare  of  mortgage— -Llea  la 
ease  of. — Judgment  of  foreclosure  of  mort- 
gage and  for  deflciency  in  event  that  mort- 
gaged property   is  insufficient  to   pay   debt 


does  not  create  Judgment-Hen. — Chapin  ▼. 
Broder,  16  Cal.  408,  422,  cited  In  Englund  v. 
Lewis,  26  Cal.  887,  860. 


Same— Llea  for  defleleaey  Jadgmeat. 

— Judgment  for  foreclosure  of  mortgage 
does  not  become  lien  on  real  estate,  but 
when  deficiency,  if  any.  Is  ascertained  af- 
ter sale  of  mortgaged  premises  and  dock- 
eted, same  becomes  lien-  from  that  time. — 
Culver  Y.  Rogers,  28  Cal.  620,  626. 

84.  In  foreclosure  suits  lien  of  Judgment 
attaches  upon  return  of  deficiency. — Hlb- 
herd  ▼.  Smith,  60  Cal.  611,  617. 

36.  In  foreclosure  cases  entry  of  decree 
does  not  create  Hen.  It  is  only  docketing  of 
deflciency  Judgment  which  creates  Hen. — 
Carpenter  v.  Lewis,  119  Cal.  18,  88,  60  Pac 
926. 


SC  Saaie  —  Persoaal  Jadgaieat  agafaat 
mortgageor  in  action  of  foreclosure,  when 
docketed,  becomes  lien  in  accordance  with 
statute,  but  nothing  except  Judgment  estab- 
lishing definite  personal  liability  can  have 
this  effect.  A  mere  contingent  provi> 
sion  referring  to  no  particular  amount,  and 
in  abeyance  until  contingency  is  determined, 
is  not  within  meaning  of  statute.  It  may 
become  valid  and  perfect  Judgment,  but  un- 
til amount  to  be  recovered  is  ascertained 
and  fixed  no  effect  can  be  given  to  it  as  a 
lien. — Englund  v.  Lewis,  86  Cal.  887,  350, 
367. 

ST.  Dlstlagalsbedi  Solomon  v.  Maguire, 
29  Cal.  227,  237;  Hibberd  v.  Smith,  60  Cal. 
611,  618. 


28.     Fraadaleat    eoaveyaace     BIfeet   of^-^ 

Property  fraudulently  transferred  is  im- 
pressed with  lien  of  Judgment  against 
fraudulent  grantor. — First  Nat.  Bank  v. 
Maxwell.  128  Cal.  360,  871.  69  Am.  St.  Rep. 
64,  66  Pac.  980. 

39.  Judgment-Hen  on  property  fraudu- 
lently conveyed  before  such  conveyance 
does  not  affect  creditor's  right  to  have  con- 
veyance declared  void  by  Judicial  decree. — 
Ackerman  v.  Merle,  187  Cal.  167,  169,  69 
Pac.  988. 

As  to  Ilea  oa  laads  f^adaleatly  eoa- 
▼eyed,  see  note  17  L.  R.  A.  846. 

44K     Homestead  aot  alfeeted— la  geaeral 

— Judgment-lien  is  purely  statutory,  and  as 
statute  only  provides  Judgment  shall  be- 
come Hen  from  time  it  is  docketed  upon 
property  of  Judgment-debtor  "not  exempt 
from  execution,"  which  means  upon  prop- 
erty which  is  subject  to  forced  sale,  it  does 
not  attach  to  property  declared  homestead. 
— Ackley  v.  Chamberlain,  16  Cal.  181,  183.  76 
Am;  Dec.  616;  Bowman  v.  Norton,  16  Cal. 
213.  220. 

As  to  exempt  property*  see  par.  80,  this 
note. 

41.  Same— Docketiag  of  Jadgmeat  ere. 
ates  ao  Ilea  agalant  homestead  premises. — 
Hohn  V.  Pauly,  11  Cal.  App.  724,  731,  106 
Pac  266. 
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42.  Property  covered  by  a  valid  declara- 
tion of  homestead  is  not  within  the  classl- 
flcation  of  **real  property  .  .  .  not  exempt 
from  execution/'  and  hence  is  not  subject 
to  a  judsrment-lien. — Bogrss  v.  Dunn,  160 
CaL  2SS.  11  €  Pac.  748. 

Aa  to  elfe«t  of  Ilea  on  homevtead  rlirht— 
tabj€«C  to  homestead  rlirht,  see  note  11 
L.  R.  A.  705;  87  Am.  Dec.  278;  84  Am.  St.  Rep. 


4S.    Jadirascat*doeket-»Is  pabllc  record, — 

The  Judgment  docket  is  a  public  record  and 
as  such  imparts  notice  to  all  persons  in- 
Ureated. — Bates  v.  Ransome-Crummey  Co., 
42  CaL  App.  €99,  184  Pac.  39. 


It  of  Instlec  of  the  peaee  is 
made  a  lien  only  by  fllins  abstract  thereof 
m  office  of  recorder,  as  provided  by  section 
>H.  post. — Beaton  v.  Reid,  111  Cal.  484,  486, 
44  Pac.  167. 


latemeat  of  Jastlees' 

•  see,  post,  SS  899, 


Am  to  c«Batlt«tlnv 
Ilea  oa  seal 
MO  and  notes. 

Am  to  Ilea  of  Jad^meat  of  Jastlee  of  the 
fftt     Cge<>t  of  flllav  traaserlpt»  see  note' 
2  L.  R.  A.  881. 

4B.  JadiTBiaat  for  atalatenaaee— la  dl- 
T»rcc  actloa  Creates  llea«~^The  Judgment 
In  an  action  for  divorce,  in  so  far  as  it 
awards  maintenance  to  the  wife.  Is  the 
same  as  any  money  Judgment,  the  wife's 
position  beins  similar  to  that  of  a  cred- 
itor of  her  husband  and  the  effect  of  dock- 
eting such  Judgment  is  to  create  a  lien  upon 
the  property,  community  or  separate,  of 
the  husband. — ^Lisenbee  v.  Liisenbee,  42  Cal. 
App.  567.  188  Pac.  862. 

46L  LeaaehoM  laterest  — Not  aach  real 
Hepertj  aa  will  he  affected  by  lien  given 
br  this  section. — SummerviUe  v.  Stockton 
U.  Co..  148  CaL  629.  538.  76  Pac.  248. 

47.  Levy  of  exeeatloa  during  period  of 
lien  neither  creates  new  lien  nor  extends 
jodgment-llen.  and  in  order  to  preserve  his 
priority  Judgment-creditor  must  sell  real 
property  within  period  of  statutory  lien  of 
jadgment. — ^Bagley  v.  Ward,  87  Cal.  121,  99 
Aa.  Dec  856;  Rogers  v.  DruffeU  46  Cal.  654. 

c». 

48.  Levy  of  execution  neither  extends 
f^xistlog  judgment-lien  nor  creates  new  lien. 
—Bagley  v.  Ward.  87  Cal.  121.  188.  99  Am. 
r»ec  256. 

49.  Levy  of  execution  does  not  have 
effect  of  constituting  Judgment  upon  which 
execution  ^ras  issued  lien  upon  property 
levied  upon  where  it  otherwise  was  not 
rach  lien.  Lien  of  execution  is  not  that  of 
Judgment;  execution  neither  creates  Judg- 
Bent-llen  nor  extends  one  once  created. — 
Beaton  v.  Reid.  Ill  Cal.  484,  486,  44  Pac. 
117. 

(0.  Relation  of  Judgment-llenor  to  prop- 
^ty  may  be  different  In  some  respects  af- 
ter levy  of  executions,  and  new  relations 
*ay  arise  thereby  as  to  debtor  and  other 
creditors.     But  issuance  and  levy  of  execu- 


tion are   not  necessary  to   lien. — Estate  of 
Wiley.  138  Cal.  301.  805,  71  Pac.  441. 

61>  Llea  apoa  eoaiatualty  property— By 
decree  of  divorce  does  not  derive  its  force 
or  life  from  this  section. — Gaston  v.  Oaston« 
114  Cal.  542.  546,  55  Am.  St.  Rep.  86,  46  Pac. 
609. 

Aa  to  superiority  of  Ilea  of  local  assess- 
ments over  prior  liens,  see  notes  35  L.  R.  A. 
372,  30  L.  R.  A.   (N.  S.)    761. 

S2b  Mortgageor  —  Bffeet  of  Jadgmeat 
agalast  after  foreelosare.  —  Judgment 
against  mortgageor  rendered  after  sale  and 
foreclosure  of  mortgaged  premises  does  not 
become  lien  upon  such  premises,  as  his 
title  was  devested  by  sale,  purchaser  taking 
entire  beneficial  interest  in  property  except 
actual  possession,  and  being  considered  in 
equity  the  owner  subject  only  to  have  his 
title  devested  by  redemption. — Robinson 
v.  Thornton,  102  CaL  675,  680,  34  Pac.  120. 

5S.  Natare  of* — ^A  Judgment  operates  as 
a  lien  only  upon  the  interest  of  the  Judg- 
ment-debtor, and  a  mere  naked  trustee  has 
no  interest  in  the  land  upon  which  a  lien 
can  attach. — Riverdale  Mining  Co.  v.  Wicks, 
14  Cal.  App.  632,  112  Pac.  896. 

M«    Order  eajolaiag  sale  aader  ezeeatloa 

does   not  stop  running,  of  statute. — ^Rogers 
V.  Druffel,  46  Cal.  654.  656. 

As  to  eontlnaiag  ilea  of  Jadgateat  opeaed 
or  set  aside  to  penalt  defeasot  see  ifote  41 
L.  R.  A.  222. 

BS.  Partltloa— Jadgateat  for  costs  in  ac- 
tion of  partition  may  or  may  not  be  lien 
upon  property  of  Judgment-debtor  accord- 
ing as  they  are  or  are  not  specified  in  Judg- 
ment as  provided  by  section  796.  post.  In 
case  they  are  so  specified  they  constitute 
lien  on  several  shares,  and  Judgment  may  be 
enforced  by  execution  against  such  shares 
and  against  other  property  held  by  respec- 
tive parties,  and  such  lien  takes  effect  by 
relation  kt  time  of  filing  notice  of  lis  pen- 
dens and  without  docketing  of  Judgment. 
But  in  case  costs  be  not  allowed  by  and  in- 
cluded in  Judgment,  but  reserved  and  subse- 
quently distinct  Judgment  for  costs  be  ren- 
dered, such  becomes  lien  only  upon  being 
docketed  and  in  same  manner  as  other  Judg- 
ments.— Lacoste  v.  ESastland,  117  Cal.  673, 
677,  49  Pac.  1046. 

Sd.  Sale  Blast  be  aiade  darlag  statatory 
period  of  lien  in  order  to  preserve  priority 
thereby  acquired. — Bagley  v.  Ward,  37  Cal. 
121,  133,  99  Am.  Dec.  256. 

67.  Same— 'W^here  aaperlor  Ilea. — Sale 
must  be  made  within  life  of  lien,  and  where 
lien  is  subordinate  in  another,  interest  of 
debtor  In  land  should  be  sold  subject  to 
superior  lien. — Petaluma  Sav.  Bank  v.  Su- 
perior Court,  111  Cal.  488,  499,  44  Pac.  177. 

58.  Sale  aader  exeeatloa  relates  to  time 
of  levy  only,  and  where  execution  is  levied 
during  life  of  lien,  but  returned  without 
sale,  second  execution  levied  after  expira- 
tion  of   lien   relates   back   only   to   time   of 
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its  levy. —  Bagrley  v.  Ward,  87  Cal.  121,  139,  property  of  deceased  Judgrment-debtor. — Es- 

99  Am.  Dec.  256.  tate  of  Wiley.  188  Cal.  301,  308,  71  Pac.  441. 

50.     Share   im   mtdl.trlbiited   eM.te*— Heir  «»•     ■"«•    •'    doeketin*    mmit    appear    in 

or  devisee  is.  upon  death  of  ancestor  or  tes-    •  record  Itself,   as   its  commencement  is  day 

tator.   immediately  vested  with   interest  In  when   Judgment   was   docketed,    and   being 

-eal  property  Inherited  by  or  devised  to  him.  merely  statutory  Hen,  neither  Its  existence 

subject    to    rights    of    administration,    and  ^^r  commencement  can  be  proved  by  parol, 

therefore    Judgment-lien,    as    against    him,  — ^^V  ^-  Foster,  61  Cal.  282,  287. 

will   immediately   attach   to   such    property.  «4.     Time  of  holdla*  title.— Any   interval 

— Martlnovlch    v.    Marsicano.    137    Cal.    854,  of  time,  however  small,  in  which  title  vests 

365.   70    Pac.   459.      See   Hibernia   Sav.   &  L.  in    Judgment-debtor,    is    sufficient    for    lien 

Soc.  V.  London  &  L.  P.  Ins.  Co..  138  Cal.  267.  to  attach.— Marrlner  v.  Smith,   27   Cal,   660, 

261,   71   Pac.   834;   Gutter   v.   Dellamore,   144  652;   Hibberd  v.  Smith.   60  Cal.  611;   Eby  v. 

Cal.  665.  669.  79  Pac.  383.  Poster,  61  Cal.  282,  286. 

60.     Statutory  lie.  purely.— Judgment  be-  ??•     Tra«»crlpt  not  eqolvale.t  of  docket. 

comes    Hen    only   by    force   of   statute,    and  -Production   of   transcript   of  Judgment    Is 

depends  for  its  existence  upon  conditions  of  ^^\  «a«ivalent    to    production    of    copy    of 

statutory  origin.-Culver  v.  Rogers.  28  Cal.  <*«<=^«t*    »>y„.^"«   *f*^*"5,i«   re<Jeem.-Wlll- 


620,  624. 


coxson  V.  Miller,  49  Cal.  193,  194. 


Od.     Uareeorded    mortsasei— Takes    prior- 
61.     Statute    creattnir    a    superior    lien.—      ,^    ^^^,    subsequent    Judgment-lien.— Bank 
Effect    of    Judgment-lien    can    not    be    de-       ^f  Ukiah   v.   PeUluma  Sav.  Bank.   100   Cal. 
stroyed  by  act  providing  that  laborer  doing       g^Q    ggj^^  ^^  p^^^^  j»^q^ 


work  for  corporation  should,  under  certain 
circumstances,  have  lien  upon  all  property 
of  corporation. — Johnson  y.  Goodyear  M.  Co.. 
127  Cal.  4,  11,  78  Am.  St.  Rep.  17,  47  L.  R.  A. 
338,  69  Pac.  804. 


67.     Upon  the  real  property*  only,  of  the 

Judgrment-debtor  owned  by  him  at  the  time 
of  docketing  of  the  Judgment,  or  afterwards 
and  before  the  expiration  of  the  lien,  and 
does  not  attach  to  property,  he  had  pre- 
62.     Statute   of  limitations   on  Judgment-       viously  conveyed,   also   the   deed  conveying 

lien  is  suspended  by  filing  of  petition  within       the  same  was. not  then  recorded. — ^Wolfe  v. 

life    of    lien    to    probate    court   for   sale    of       Langford.  14  Cal.  App.  369.  112  Pac.  203. 

§  671a.    FILINO  JUDGMENTS  OF  UNITED  STATES  OOUBTS.    Tran- 

scripts  of  judgments  and  copies  of  judgments  rendered  in  the  district  or  other 

courts  of  the  United  States  within  the  state  of  California,  when  certified  by  the 

clerk  of  said  courts  under  the  seal  thereof,  may  be  filed  and  recorded  in  the 

office  of  the  county  clerk  of  any  county  in  this  state,  and  when  so  filed  the 

clerk  shall  immediately  enter  the  same  in  the  judgment  docket  in  the  same 

manner  as  judgments  rendered  in  the  superior  court  are  entered  and  such 

transcripts  of  judgments  and  copies  of  judgments,  when  so  certified,  may  be 

filed  for  record  in  the  ofl5ce  of  any  county  recorder  of  this  state  and  when  so 

filed  for  record  the  county  recorder  shall  record  and  index  the  same  in  the 

same  manner  as  transcripts  of  judgments  and  copies  of  judgments  of  the 

courts  of  this  state  are  recorded  and  indexed;  and  from  such  recording  the 

judgment  becomes  a  lien  upon  all  the  real  property  of.  the  judgment  debtor 

not  exempt  from  execution  in  such  county,  owned  by  him  at  the  time,  or  which 

he  may  afterward,  and  before  the  lien  expires,  acquire. 

History:    Enactment  approyed  April  19,  1917,  Stats,  and  Amdts.  1917, 
p.  142.     In  effect  July  27,  1917. 

§  672.  DOCKET,  HOW  KEPT,  AND  WHAT  TO  CONTAIN.  The  docket 
mentioned  in  the  last  section  is  a  book  which  the  clerk  keeps  in  his  office, 
with  each  page  divided  into  nine  columns,  and  headed  as  follows:  Date 
of  entry  in  docket;  judgment  debtors;  judgment  creditors;  judgment; 
time  of  entry;  where  entered  in  judgment-book;  appeals,  when  taken;  judg- 
ment of  appellate  court ;  satisfaction  of  judgment,  when  entered.  In  the  judg- 
ment is  for  the  recovery  of  money,  the  amount  must  be  stated  in  the  docket 
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under  the  head  of  judgment;  if  the  judgment  is  for  any  other  relief,  a  memo- 
rsndmn  of  the  general  character  of  the  relief  granted  must  be  stated.  The 
names  of  the  judgment  debtors  must  be  entered  in  alphabetical  order. , 

History:  Enacted  March  11,  1872,  re-enactment  of  §  205  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  151,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  720, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  453;  May  16,  1921,  Stats,  and  Amdts. 
1921,  p.  113.    In  effect  July  29,  1921. 


JUDGMBNT-DOCKET— HOW  KEPT- 
CONTENTS. 

1.  Amount — SuiBeiency  of  entry, 

2.  Complaint  on  judgment, 

3.  Date  of  entry. 

4.  Doeketing  judgment  consists  of. 

5.  Ministerial  aet. 

6.  Negleet  to  doeket  judgment. 

7.  Sornamee  should  precede  christian  names. 

At  to  doeketlBS  Jndsmeatf  see  note  87  Am. 
St.  Rep.  665. 

Ai  to  eutrr  of  JndsmeBt,  see,  ante,  (664 
and  note. 

As  to  J«tfvaiMit-4ocket  mm  m  pnblle  recovd* 

Me,  ante,  |  671  and  note. 

Aa  to  r«c«i4|as  of  JndsMemt,  see,   ante, 
i  S<8  and  note. 

1*    Aflio«Bt— flafleiciiey  of  entry. 

[Red] 


AMOUNT   OF  JUDGMENT. 


\ 


Cost. 


Entry  of  amount  of  judgment  In  column 
beaded  "Amount  of  Judgment"  In  above 
form  is  sufficient.  Word  "amount"  in  its 
connection  with,  numerical  figurejs  indicates 
^at  judgment  is  for  money  or  damages, 
lince  amount  of  any  other  kind  of  relief 
1'  not  required  to  be  stated,  nor  could  memo- 
randum of  "a  general  character"  of  other 
kind  of  relief  be  expressed  by  numerical 
fiffurea,  however  written  or  marked.  The 
«'ord  "costs,"  Immediately  preceding  figures 
"'4 ;40/*  Indicates  that  thoee  figures  represent 
money,  since  judgments  for  costs  are  al- 
va7i  for  money^  Finally,  the  position  of 
fisnrei  In  column  headed  "Amount  of  Judg- 
ment.'* Inclosed  by  double  lines,  and  di- 
vided by  a  single  red  line,  plainly  indicates 
that  flgnres  on  the  left  of  red  line  represent 


dollars,  and  those  on  the  right  represent 
cents.  This  mode  of  writing  dollars  and 
cents  is  more  generally  practised  and  quite 
as  well  understood  as  that  in  which  doUaf- 
mark  (|)  Is  used.  It  Is  almost  universally 
practised  where  sums  of  money  are  to  be 
written  in  columns,  as  in  blotters,  journals, 
ledgers,  and  statement^  of  accounts.  When 
so  written,  not  only  courts,  but  all  persons 
of  common  education  readily  read  and  un- 
derstand the  figures  as  representing  definite 
number  of  dollars  and  cents. — Dyke  v.  Bank 
of  Orange,  90  Cal.  897,  399,  27  Pac.  304. 

2.  Complatet  ob  Jadgmeat  need  not  al- 
lege it  was  docketed.  — High  v.  Bank  of 
Commerce,  95  Cal.  386,  389,  29  Am.  St.  Rep 
121.    30   Pac.    656. 

8.  Jymt^  of  entry  of  judgment  is  as  im- 
portant a  part  of  record  as-  entry  itself.-^ 
Estate  of  Scott,  124  Cal.  671,  676,  57  Pac. 
654.  See  Estate  of  Pichoir.  189  Cal.  694. 
697,  70  Pac.  214,  73  Pac.  604. 

4«  DocketlBg  Jadgmeat  eoaalsto  of  entry 
in  docket  in  clerk's  office  of  brief  abstract 
of  Judgment,  and  law  has  made  it  duty  of 
clerk  to  enter  in  this  docket  title  of  cause 
with  date  of  its  commencement,  and  memo- 
randum of  every  subsequent  proceeding 
therein,  with  date  thereof.  And  docket,  to 
create  prior  statutory  judgment-Hen,  must 
of  itself  show  date  of  docketing  of  judg- 
ment.— Eby  V.  Foster,  61  Cal.  282,  286,  287, 

5.  MlBloterial   met. — ^Upon    filing   of   find- 
ings  and   decree,    it   is   mlnsterial    duty   of 
clerk    to    enter   and    docket   judgment    and 
prepare    and    file    judgment-roll. — Baker    v 
Brickell,  102  Cal.  620,   623,  36  Pac.  960. 

6.  Negloet  to  doeket  Jadgmeat  does  not 
destroy  or  impair  its  effect. — Baker  v. 
Brickell,   102  Cal.  620,   623,  36  Pac.   950. 

7.  Saraamea  ahovld  preeede  ehrflatlati 
names,  and  omission  of  Christian  name  of 
judgment-debtor  does  out  deprive  docket  of 
Its  useful  functions  in  directing  attention 
of  those  interested  in  existence  of  judg- 
ment, and  to  all  its  incidents. — Hibberd  v. 
Smith,   60   Cal.   511,   517. 


§873.  DOCKET  TO  BE  OPENED  FOB  INSPEOTION  WITHOUT 
CHABQE.  The  docket  kept  by  the  clerk  is  open  at  all  times,  during  office 
hourg,  for  the  inspection  of  the  public,  without  charge.     The  clerk  must 
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arrange  the  several  dockets  kept  by  him  in  such  a  manner  as  to  facilitate  their 
inspection. 

History:     Enacted  March  11,  1872,  re-enactment  of  |  206  Practice 


Act 

As  to  JadvniCBt-4o«ket  mm  m  ynblte 
see,  ante,   (671  and  note. 


rd.  Am  to  public  writlBSiii  belnv  open   to  !■- 

■peetlOB,  see,  post,   S9  1892,  189S  and   notes. 


§674.  TBANSOBIPT  TO  BE  FILED  IN  ANT  COUNTY,  AND  JUDO- 
MENT  TO  BECOME  A  LIEN  THESE.  The  transcript  of  the  original  docket 
of  any  judgment,  the  enforcement  of  which  has  not  been  stayed  on  appeal, 
certified  by  the  clerk,  may  be  filed  with  the  recorder  of  any  other  county,  and 
from  such  filing  the  judgment  becomes  a  lien  upon  all  the  real  property  of  the 
judgment  debtor  not  exempt  from  execution  in  such  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward,  and  before  the  lien  expires,  acquire. 

The  lien  continues  for  two  yean  unless  the  judgment  is  previously  satisfied 

or  the  lien  otherwise  discharged. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  207  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  152,  held  unconstitutional,  see  history,  |  6  ante; 
amendment  approved  March  20.  1907,  Stats,  and  Amdts.  1907,  p.  720, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  454. 


PILINa  TRANSCRIPT— J^UDGMENT- 

LIEN. 

1.  FUing  notice  of  lis  pendens — New  action. 

2.  Homestead. 

3.  Same — ^Discharge  in  bankraptcy. 

4.  New  recordation — Necessary. 

5.  Satisfaction  of  lien — Clerk's  certificate. 

1.  FlliBV  Botlee  of  11a  peBdeBS— New  ac- 
tiom. — The  fllingr  of  notice  of  the  pendency 
of  a  new  action  to  set  aside  a  satisfaction 
as  fraudulent  to  creditors  was  not  sufficient 
to  put  defendants  on  notice,  where  the 
title  had  been  previously  transferred  by 
the  defendant  in  the  original  action. — City 
Properties  Co.  v.  Fitsmaurice,  42  Cat  App. 
16.  18S  Pac.  267. 

2.  Homestead. — Property  covered  by  a 
valid  declaration  of  homestead  is  not  within 
the  classification  of  "real  property  .  .  . 
not  exempt  from  execution/'  and  hence,   is 


not  subject  to  a  judsrment-lien,— ^Boffffs  v. 
Dunn,  160  Cal.  28S,  116  Pac.  743. 

S.  Same— Dlaeharve  fai  haakraptey. — ^Not 
beingr  a  lien  on  homestead  irrespective  of 
valuation,  a  judgment  for  money  is  dis- 
charged as  to  such  homestead  by  the  dls- 
chargre  of  the  judgment-debtor  in  bank- 
ruptcy subsequent  to  docketing  of  Judg- 
ment.— Boggs  V.  Dunn,  160  Cal.  286,  116 
Pac.  74S. 


4.  New  reeogdatlOB— Weee— ary — -^  judg- 
ment so  satisfied  can  not  be  restored  except 
by  a  new  recordation  of  the  transcript  of 
the  Judgment.^-City  Properties  Co.  v.  Fltz- 
maurlce,  42  Cal.  App.  16,  188  Pac.  267. 

B.     SatlatactloB  of  Ilea— .Clerk**  eertiacate. 

— The  lien  created  in  another  county  is  not 
discharged  by  the  filing  df  a  clerk's  cer- 
tificate of  satisfaction,  but  by  the  satisfac- 
tion itself. — City  Properties  Co.  v.  Pit«- 
maurice,  42  Cal.  App.   16,   188  Pac.   267. 


§  675.    SATISFACTION  OF  A  JUDGMENT,  HOW  MADE.    Satisfaction  of 

a  judgment  may  be  entered  in  the  clerk's  docket  upon  an  execution  returned 

satisfied,  op  upon  an  acknowledgment  of  satisfaction  filed  with  the  clerk,  made 

in  the  manner  of  an  acknowledgment  of  a  conveyance  of  real  property,  by  the 

judgment  creditor,  or  by  his  indorsement  on  the  face,  or  on  the  margin  of  the 

record  of  the  judgment,  or  by  the  attorney,  unless  a  revocation  of  his  authority 

is  filed.     Whenever  a  judgment  is  satisfied  in  fact,  otherwise  than  upon  an 

execution,  the  party  or  attorney  must  give  such  acknowledgment,  or  make 

such  indorsement,  and  upon  motion,  the  court  may  compel  it,  or  may  order  the 

entry  of  satisfaction  to  be  made  without  it. 

History:     Enacted  March  11,   1872,  re-enactment  of  §  208  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p  320 
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SATISFACTION  OF  JUDGMENT— HOW 

MADE. 

X.  Affimianee  of  judgment  on  appeal- 
Will  not  alter  fact. 

5.  Appeal  —  Does  not  lie  from  satiafied 

judgment. 

S- 5. 'Same — Enforced  satisfaetion. 

6.  Same — ^Payment  of  judgment. 

7.  Same — ^Payment  bj  adminietratrix. 

8.  Beneficial  owners/ 

9.  Certiorari  does  not  lie. 

10, 11.  Co-creditors— Satisfaction  by  one. 

12.  Same — ^Assignment  of  debtor. 

13.  Same — Set-off  of  judgment. 

14.  Compromise — ^Assignment  of  judgment 

to  attorney. 

15.  Same — Conflicting  evidence. 

16.  Conditional  release  —  Of  'one  Of  two 

joint  judgment-debtors. 

17.  Kqnitable  remedy — Of  enjoining  execu- 

tion of  judgment. 

18.  Ezeeution— Satisfaction  by. 

19.  Joint  tort-feasors — Satisfaction  as  to 

one. 

20.  Merits — ^Not  reviewed  on  motion. 

21.  Motion  for  satisfaction — Evidence  con- 

flicting affidavits — ^Effect  on  appeal. 

22.  Same  —  Controverted  fact  —  Eef erence 

to  jury. 
23-  Same — Same — ^Reference  to  jury — ^Fail- 
ure to  request. 

24.  Same — ^Record  on  appeal—Lack  of  bill 

of  exceptions. 

25.  Nominal  plaintiff— Use  of  name  of. 
28.  One  satisfaction  only. 

27.  Payment — ^Effect  of. 

28.  Same — ^Does   not   always    amount   to 

satisfaction. 

29.  Payment  by  joint  debtor. 

30.  Practice  —  Where  judgment  has  been 

satisfied  of  record. 

31.  Set-off  of  judgments. 

32.  Sureties  on  appeal-bond. 

33.  Voluntary  satisfaction. 

jkM  tm  aet-^C  of  Jndffmcmts*  see,  post,  |  688 
I   note. 


•f  Indameat  om 
mmt  alter  teet  that  judgment  has  been 
IB  pjtrt  latlsfled. — ^Ryland  v.  Heney,  130  Cat 
42€.    431.  62  Pac.  616. 

■ot    lie    from    Mtleflea 
_  party  can  not  accept  benefit 

m^tvaataffe  sriven  him  by  Judgment  or 
and  then  seek  to  have  it  reviewed. 
:ception  to  this  rule  is  where  reversal 
not  affect  riffht  of  party  to  benefit 
■ecured,  as,  e.  g.,  where  there  is  no 
controversy  as  to  his  right  to  amount  for 
<«rlifeti  Judgment  was  given,  but  he  claims 
to  toe  entitled  to  greater  amount. — County 
of  San  Bernardino  v.  County  of  Riverside, 
ISS   CmL  618.  620,  67  Pac.  1047. 


S.  Sflitee—EBf creed  satisfaetion  by  execu- 
tion can  not  deprive  judgment-debtor  of  his 
right  to  appeal,  and  he  may  require  resti- 
tution in  case  of  reversal. — Kenney  v. 
Parks,  120  Gal.  22,  24,  62  Pac.  40. 

4.  Forced  payment  by  execution  sale 
against  a  non-consenting  judgment-debtor 
can  not  be  held  such  satisfaction  as  to 
abridge  any  of  his  rights  upon  or  under  ap- 
peal.— Kenney  v.  Parks,  120  Cal.  22,  24.  52 
Pac.  40;  Vermont  M.  Co.  v.  Black,  128  Cal. 
21,  28,  56  Pac  599. 

5.  Judgment  against  deceased  person  is 
not  satisfied  so  as  to  pre.vent  or  cause  dis- 
missal of  appeal  by  sale  of  property  of 
estate  under  execution  and  payment  of 
proceeds  into  court  to  await  result  of  ap- 
peal.— ^Vermont  M.  Co.  v.  Black,  128  Cal. 
21,  28,   55  Pac.  599. 

«•  Same  —  Payment  of  Judgment,  un- 
less by  way  of  compromise  or  with  agree- 
ment not  to  take  or  pursue  appeal,  can  not 
prevent  party  against  whom  judgment  was 
rendered  from  seeking  reversal  on  appeal, 
as  in  case  of  reversal  he  will  be  entitled  to 
restitution. — Warner  Bros.  Co;  v.  Preud,  131 
Cal.  639,  644,  82  Am.  St.  Rep.  400,  68  Pac. 
1017.  See  Hayes  v.  Nourse,  107  N.  T.  577, 
679.  1  Am.  St.  Rep.  891,  14  N.  B.  508. 

7.  Same— Payment  by  administratrix  for 

purpose  of  protecting  rights  of  estate  in 
real  property  which  would  otherwise  be 
forfeited,  should  not  be  deemed  a  compul- 
sory payment,  and  does  not  affect  right  of 
appeal. — Warner  Bros.  Co.  v.  Freud,  131  Cal. 
689,  644,  82  Am.  St.  Rep.  400.  68  Pac.  1017. 

Aa  to  appeal  from  Judgments  after  satto- 
faetlon«— Wlen  sneh  may  be  snstalned,  see 

note  45  Am.  St.  Rep.  271. 

As  to  anthorlty  of  attorney  to  aatisfy 
Judgment*  see,  ante,   S  888  and  note. 

8.  Beneflelal  owners  of  judgment  on 
claims  assigned  for  collection  may  enter 
satisfaction,  and  enforcement  of  the  judg- 
ment by  their  assignee,  after  such  satis- 
faction, will  be  enjoined. — ^Meyer  v.  Tully, 
46  Cal.  70,  78. 

9.  Certiorari  does  not  lie  when  judgment 
Is  fully  satisfied.  Judgment  of  contempt 
for  violation  of  injunction  will  not  be  re- 
viewed where  injunction  has  been  obeyed 
and  fine  imposed  voluntarily  paid  by  de- 
fendant.— Morton  v.  Superior  Court,  65  Cal. 
496,  498,  4  Pac.  489.  See  Kenney  v.  Parks, 
120  Cal.   22,  24.  52  Pac.  40. 

10.  Oo-eredltom— Satisfaetion    by    one. — 

Only  upon  payment  of  whole  amount  due 
is  one  co-judgment-creditor  authorized  to 
enter  satisfaction  without  consent  of  other. 
— Haggin  V.  Clark,  61  Cal.  1,  2. 

11.  Approved  I  Haggin  v.  Clark,  71  Cal. 
444,  448,  449,  9  Pac.  786,  12  Pac.  478. 

12.  Same— Assignment  to  debtor. — Where 
judgment  has  determined  rights  of  parties 
plaintiff,  as  between  themselves,  defendant, 
who  has  acquired  rights  of  one  plaintiff, 
may,  upon  tender  of  amount  due  other 
plaintiff,  and  refusal   of  such  tender,  com- 
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pel  entry  of  satisfaction  by  proceeding  un- 
der this  section. — Hagrsln  v.  Clark,  71  Cal. 
444,  461,  9  Pac.  736.  12  Pac.  478. 

13.  Same — Set-off  of  Jvdsment. — One  co- 
plaintiff  may  receive  money  due  on  judg- 
ment In  favor  of  himself  and  several  other 
co-plaintiffs,  but  he  can  not,  without  their 
authority,  satisfy  judgment  by  setting  off 
Judgment  against  one  held  by  judgment- 
debtor  against  himself  alone.  Receiving 
payment  in  money  of  amount  due  on  judg- 
ment is  very  different  thing  from  an  execu- 
tory agreement  to  set-off  another  judgment 
against  it.  One  requires  no  special  author- 
ity from  a  co-plalntlff;  the  other  does. — 
Corwin  V.  Ward,  35  Cal.  195,  198,  95  Am. 
Dec.    93. 

14.  Compromlac— AaalirnnieBt  of  $ndg» 
meat  to  attorney  with  defeasance  by  him 
that  he  held  one-half  thereof  In  trust  for 
his  assignor,  does  not  confer  upon  him 
authority  to  satisfy  ^judgment  for  less  than 
full  amount. — Cobb  v.  Doggett,  142  Cal.  142, 
144,    76    Pac.    785. 

15.  Same  —  Conlltetlair  cvtdeacc. — Satis- 
faction by  attorney  for  less  than  amount 
due  will  not  be  set  aside  where  evidence 
as  to  his  authority  to  make  such  satisfac- 
tion is  conflicting. — Fuller  v.  Balder,  48  Cal. 
632,    684. 

10.  Coadltloaal  release  Of  oae  of  two 
Joint  Jndsmeat-debtora,  releasing  him  so  far 
as  same  can  be  done  without  releasing  or 
discharging  other  from  payment  of  balance 
does  x)ot  constitute  such  release  as  will  en- 
title other  debtor  to  move  and  procure 
satisfaction  of  judgment. — Barnum  v.  Coch- 
rane, 139  Cal.   494,  496,  78  Pac.  242. 

17.  Bqvitable  remedy— Of  enjoining  exe- 
catlon  of  Jadsment  is  not  barred  by  this 
section,  and  especially  not  where  party 
seeking  relief  has  applied  to  court  render- 
ing Judgment  to  declare  satisfaction  and 
recall  execution,  but  has  been  denied  such 
relief. — Epplnger  ▼.  Scott,  130  Cal.  275,  277, 
62   Pac.  460. 

18.  BxecatloB  —  Satisfaction  by. — Satis- 
faction Is  made  where  sale  under  execution 
realizes  sufficient  to  pay  judgment,  prin- 
cipal and  costs  as  entered,  and  accruihg 
costs,  and  no  part  of  money  thus  realized 
can  be  applied  to  other  purposes,  such  as 
payment  of  keeper's  fees  Incurred  prior  to 
Judgment  but  not  included  in  memoran- 
dum of  costs  filed  thereon. — Hotchkiss  v. 
Smith,  108  Cal.  286,  287,  41  Pac.  304. 

As  to  execution  of  Jndsnent*  Bee,  post, 
99*681   et  seq.   and   notes. 

As  to  party  paying  more  than  his  share 
of  Judgment  compelllnir  eontrlbntlon,  see, 
post,  9  709  and  note. 

As  to  redemption  of  real  property  sold 
under  execution,  see,  post,  99  700-708  and 
notes. 

As  to  sales  under  execution,  see,  post, 
9  694   and   note. 

As  to  satisfaction  of  Judirment  by  levy  on 
real  and  personal  property,  see  note  68  Am. 
Dec.    360. 
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18.  Joint  tort-feasors  —  Sntlsfnction  as 
to  one. — Satisfaction  of  judgment  against 
several  joint  tort-feasors  by  and  as  to  one 
of  them  is  satisfaction  as  to  all. — Chetwood 
V.  California  Nat.  Bank,  113  Cal.  414,  426, 
46  Pac.  704. 

As  to  effect  of  Judgment  asalnat  one  Joint 
tort-feasor  upon  liability  of  the  othVr,  see 

notes  68  L.  R.  A.  410,  L.  R.  A.  1918D,  308. 

ao.     Sferlts— Not    reviewed    on    motion. — 

Motion  to  have  judgment  satisfied  can  not 
be  used  as  means  of  reopening  the  case, 
that  is,  where  judgment  has  determined 
respective  rights  of  parties  plaintiff  as  be- 
tween themselves  it  can  aot  be  shown  by 
aflldavlts  on  this  motion  that  their  rights 
are  In  fact  different. — Haggin  v.  Clark.  71 
Gal.  444.  448.  9  Pac.  236,  12  Pac.  478. 

21.  Motion  for  satisfaction— EvIdeBce 
conflicting    alildavlts— Effect     on     appeal. — 

In  a  case  In  which  a  judgment-defendant 
gives  notice  of  motion  for  an  order  satisfy- 
ing the  Judgment  and  recalling  an  execu- 
tion Issued  thereon,  under  the  provisions 
of  the  above  section  authorizing  such  pro- 
ceedings "whenever  a  judgment  Is  satisfied 
In  fact,  otherwise  then  upon  an  execution," 
an  order  of  satisfaction  is  to  be  made  by 
the  court  in  those  cases  only  where  the 
judgment  has  In  fact  been  satisfied;  where 
the  only  evidence  touching  this  vital  ques- 
tion consists  of  aflAdavits  which  are  in  di- 
rect conflict,  on  appeal  from  an  order  deny- 
ing the  motion  it  can  not  be  said  that  the 
court  erred. — State  Bank  of  Lansing  v.  Mc- 
Laury,   176   Cal.   81,   166  Pac.   7. 

22.  Same— Controverted  fact— Reference 
to  Jury. — In  those  cases  in  which  satisfac- 
tion is  denied  and  the  affidavits  submitted 
are  confilcting,  the  court  should  either  re- 
mit the  defendant  to  an  independent  ac- 
tion, or  should  provide  for  determination 
pf  the  disputed  fact  by  means  of  a  refer- 
ence, or  a  submission  to  a  jury  (dictum). 

State  Bank  of  Lansing  v.  McLaury,  176  Cal. 
31,  166  Pac.  7,  approving  the  doctrine  in 
Woodford  v.  Reynolds,  36  Minn.  155,  30 
N.  W.  767;  Dwlght  v.  St.  John.  25  N.  Y.  203: 
Atkinson  v.  Harrison,  158  Pa.  St.  472.  26 
Atl.   294. 

2a.  Same  —  Same  —  Reference  to  Jury- 
Failure  to  request. — Where  the-  defendant 
moving  for  satisfaction  of  Judgment  under 
such  confilcting  affidavits  and  falls  to  re- 
quest a  reference,  or  a  submission  of  the 
issue  of  fact  to  a  jury,  but  presents  his  mo- 
tion for  decision  on  such  conflicting  afll- 
davits,  having  so  presented  it  he  will  not 
be  heard  to  insist  on  appeal  that  the  court 
below  should,  of  its  own  motion,  have  di- 
rected    a     procedure     different     from     that 

which    he    himself    initiated    and    invited. 

State  Bank  of  Lansing  v.  McLaury,  175  Cal 
31,   166  Pac.   7. 

24.  Same— Record  on  appeal— Lack  of 
bill  of  exceptions. — A  motion  for  satisfac- 
tion of  Judgment,  heard  and  determined 
upon  conflicting  affidavits  on  appeal  is  no 
denial  of  the  motion  where  the  transcript 
consists  merely  of  copies  of  the  complaint. 
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the  Jadsrment,  defendant's  notice  of  motion, 
A  written  motion,  defendant's  affidavit,  a 
counter-affldavit,  the  order  denying  the  mo- 
tion, and  the  notice  of  appeal  certified  by 
the  cleric  as  correct  copies  of  the  orlgrinals 
OD  file,  but  not  incorporated  in  any  bill  of 
exceptions,  on  appeal  the  appellate  court 
c&n  not  consider  such  affidavits  or  other  evi- 
dence used  in  the  court  below  because  they 
Are  not  authentic  by  incorporation  into  a 
bill  of  exceptions  under  Rule  XXIX  of  the 
supreme  court  (177  Cal.  Ivll,  176  Pac.  vil), 
proTldlnsr  the  method  of  authentication 
where  no  other  mode  is  authorized  by  law; 
(or  the  appellate  court  not  only  belngr  pre- 
cluded from  considering  the  affidavits  in 
the  transcript  must  assume,  in  support  of 
the  order,  that  any  additional  evidence 
which  would  support  it  was  presented  to 
the  court  b%low. — State  Bank  of  Lansingr 
T.  McLaury,  175  CaL  81,  166  Pac.  7,  fol- 
lowing doctrine  in  Herri ich  v.  McDonald,  80 
Cal  472,  28  Pac.  299;  Von  Glahn  v.  Brennan, 
II  Oal.  261,  22  Pac.  696;  Shain  v.  Eikeren- 
kotter,  88  Cal.  18,  25  Pac.  966;  Melde  ▼. 
Reynolds,  120  Gal.  234,  62  Pac.  491;  Rams- 
bottom  V.  Fitzgerald,  128  Cal.  75,  60  Pac.  622; 
Skinner  ▼.  Horn.  144  Cal.  278,  77  Pac.  904; 
E«Ute  of  Dean.  149  Cal.  487,  87  Pac.  13. 


2B.    Nomtaal    platntiir— Use    of    name    of 

nominal  plaintiff  by  his  assignee  or  agent 
of  his  assignee  in  satisfying  judgment  is 
not  improper. — Cobb  v.  Doggett,  142  Cal. 
142, 148.  75  Pac.  785.  •  / 

2t.  0«c  aatiafactiOB  only  of  judgment  is ' 
Allowed.  While  plaintiff  may  bring  several 
actions  against  Joint  tort-feasors  recover- 
ing judgment  in  each,  but  satisfaction  of 
tny  one  of  these  judgments  is  satisfaction 
of  all— Butler  v.  Ashworth,  110  Cal.  614, 
ns,  42  Pac  4,  886. 

27.  PayMCBt^—Bireet  of. — When  Judgment 
^  been  satisfied,  it  has  passed  beyond  re- 
^v.  for  satisfaction  thereof  is  last  act  and 
ond  of  proceeding.  Payment  produces  per- 
manent and  irrevocable  discharge,  after 
which  judgment  can  not  be  restored  by  any 
•Qb8e<iuent  agreement,  nor  kept  on  foot 
to  cover  new  and  distinct  engagements. — , 
KiUte  of  Baby,  87  Cal.  200,  202,  22  Am.  St." 
R«P.  239.  25  Pac.  405. 


28.  8awe  Po—  not  always  amovBt  to 
■*tMaetloa^ — Rule  is  that  mere  payment  by 
one  joint  debtor  does  not  operate  as  an  ac- 


cord and  satisfaction  of  judgment  as  to 
other  Joint'  judgment-debtors  unless  it 
plainly  appears  payment  was  intended  to 
have  such  effect. — Williams  v.  Riehl,  127 
Cal.  365,  370,  78  Am.  St.  Rep.  60,  59  Pac.  762. 

28.  Payment  by  Joint  debtor  who  in  fact 
was  surety  for  principal  d<ebtor,  and  an  as- 
signment of  judgment  to  him,  does  not  con- 
stitute satisfaction,  and  he  may  therefore 
proceed  against  his  co-debtors  for  contri- 
bution by  execution  of  judgment. — Coffee  v. 
Tevls,  17  Cal.  239,  245;  Williams  v.  Riehl, 
127  Cal.  365.  370,  78  Am.  St.  Rep.  60.  59 
Pac.    762. 

As  to  right  of  aarety  who  haa  paid  Judg- 
ment to  enforce  it  for  his  own  hencft,  see 

note  16  Lr.  R.  A.  115. 

80.  Practice— Where  Judgment  has  been 
■atialled  of  record  but  not  in  fact,  it  is 
proper  practice  to  issue  order  to  show  caui^e 
why  execution  should  not  issue  upon  judg- 
ment to  Judgment-debtor,  thus  giving  him 
an  opportunity  to  be  heard  upon  matter. — 
McAuliflfe  V.  Coughlin,  106  Cal.  268,  270,  38 
Pac.  730. 

As  to  satlafaction  of  Judgment  tn  replevin, 

see,  ante,  5  667  and  note  pars.  102-106. 

SI.  Set-off  of  Judgments. — Satisfaction 
may  be  made  by  set-off  of  another  judg- 
ment, and  court  may  decree  this  by  virtue 
of  its  general  jurisdiction  over  its  judg- 
ments and  suitors. — Coonan  v.  Loewenthal, 
147  Cal.  218.  81  Pac.  627. 

As  to  set-off  of  Judgments,  see.  ante, 
9  440  and  note. 

83.  Sureties  on  appeal-bond  are  not  en- 
titled to  notice  before  entry  of  judgment 
against  them,  but  if  the  judgment  be  in 
fact  satisfied,  may  apply  under  the  provi- 
sions of  this  section  to  have  it  satisfied  of 
record. — Meredith  v.  Santa  Clara  M.  Assoc, 
60  Cal.  617,  621. 

As  to  Judgments  against  sureties  on  ap- 
peal-bond, see,  post.  S  942  and  note. 

88.  Voluntary  satisfaction  of  Judgment 
renders  the  question  on  appeal  a  moot  ques- 
tion and  therefore  thp  appeal  will  be  dis- 
missed.— Moore  v.  Morrison,  130  Cal.  80, 
81,   62  PaQ.    268. 

As  to  vacating  satisfaction  of  Judgment 
when  title  of  purchaser  at  execution  sale 
falls,  see  53  Am.  Dec.  701. 


§e75a.  SATISFACTION  OF  MOBTGAGE  EEOOEDED.  Whenever  a 
mortage  on  real  property  is  foreclosed  in  this  state  and  the  property  covered 
by  such  mortgage  is  sold  under  and  pursuant  to  the  decree  of  foreclosure 
Altered  in  the  action  in  which  such  foreclosure  is  had,  it  shall  be  the  duty  of 
the  sheriff,  or  commissioner  making  the  sale,  as  the  case  may  be,  within  five 
days  after  the  purchaser  at  the  sale  becomes  entitled  to  a  deed  from  such 
sheriff,  or  commissioner  thereunder,  to  enter  upon  the  margin  of  the  county 
records  where  such  mortgage  is  recorded,  if  the  same  be  recorded,  a  satis- 
faction of  the  same. 
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{Form  of  BatbfaetioiL]     Such  satisfaction  shall  be  substantially  in  the  fol- 
lowing form : 

Full  satisfaction  and  discharge  of  the  within  mortgage  by  foreclosure  is 

hereby  entered  this day  of 19. ..    Decree  of  foreclosure  entered 

the day  of 19 . .  in  cause  No entitled, v 

Sale  under  such  decree  had  the day  of 19. .. 


Sheriff  (commissioner). 

History:     Enactment  approYed  March  18,  1905,  Stats,  and  Amdts. 
1905,  pp.  243p  244.    In  effect  immediately. 

§676.  UNDEETAKING  IN  ACTION  TO  SET  ASIDE  TRANSFER  OF 
PROPERTY.  Where  an  action  is  commenced  to  set  aside  a  transfer  or  con- 
veyance of  property  on  the  grounds  that  such  transfer  or  conveyance  was  made 
to  hinder,  delay  or  defraud  a  creditor  or  creditors,  the  transferee  or  grantee  to 
whom  it  is  alleged  the  property  was  transferred  or  conveyed  to  hinder,  delay 
or  defraud  creditors  or  the  successors  or  assigns  of  such  transferee  or  grantee, 
may  give  an  undertaking  as  herein  provided,  and  when  such  undertaking  is 
given  as  herein  provided,  the  transferee  or  grantee  to  whom  it  is  alleged  the 
property  was  transferred  or  conveyed  to  hinder,  delay  or  defraud  creditors, 
or  the  successors  and  assigns  of  such  transferee  or  grantee,  may  sell,  encumber, 
transfer,  convey,  mortgage,  pledge  or  otherwise  dispose  of  the  property,  or 
any  part  thereof,  which  is  alleged  to  have  been  transferred  or  conveyed  to 
hinder,  delay  or  defraud  creditors,  so  that  the  purchaser,  encumbrancer,  trans- 
feree, mortgagee,  grantee  or  pledgee  of  such  property,  will  take,  own,  hold 
and  possess  such  property  unaffected  by  such  action  and  suit,  or  the  judgment 
which  may  be  rendered  therein. 

History:     Enacted  March  9,  1903,  Stats,  and  Amdts.  1903»  p.  98. 

1.     Suit    on    atockholdera'   liability— Com-  by  the  above  section  may  be  had  and  there- 

pelllBiT   MitlsfactioB— Bffect   of^ — In    an   ac-  after  no  appeal  can  be  taken  therefrom  as 

tion  to  enforce  the  liability  of  stockholders  such    payment    and    acceptance    constitutes 

In  which  some  of  the  stockholders  pay  the  "the  last  act  there  and  of  the  proceeding." 

sum   adjudged    against   them    and    the   pre-  — Union   Ldthogrraph  Co.  ▼.  Bacon,   179  Cal. 

vailing:  party  has  accepted  the  money  from  53,   176  Pac.  464,   following  doctrine  in  Es- 

the  clerk  of  the  court,  a  satisfaction  of  the  tate  of  Baby,   87  Gal.   200,   22  Am.  St.  Rep. 

judgrment  as  to  such  parties,  whether  vol-  -239,  25  Pac.   406;  Storke  v.  Storke,  132  Cal. 

untary  or  under  the  compulsion  authorized  349,  64  Pac.  678. 

§677.  CONDITIONS  OF  UNDEBTAKINa  AND  AMOUNT  OF.  Such 
undertaking  with  two  sureties  shall  be  executed  by  the  transferee  or  grantee 
to  whom  it  is  alleged  the-  property  was  transferred  or  conveyed  to  hinder, 
delay  or  defraud  creditors,  or  the  successor  or  assign  of  such  transferee  or 
grantee,  in  double  the  estimated  value  of  the  property  so  alleged  to  have  been 
transferred  or  conveyed,  provided,  in  no  case  need  such  undertaking  be  for 
a  greater  sum  than  double  the  amount  of  the  debt  or  liability  alleged  to  be  due 
and  owing  to  the  plaintiff  in  such  action,  commenced  to  set  aside  said  transfer 
and  conveyance ;  and  where  such  estimated  value  of  the  property  alleged  so  to 
have  been  conveyed  is  less  than  the  sum  alleged  to  be  due  and  owing  to  the 
plaintiff  in  the  action,  such  estimated  value  shall  be  stated  in  the  undertaking, 
and  said  undertaking  shall  be  conditioned  that,  if  it  be  adjudged  in  said  action 
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that  the  transfer  or  conveyance  was  made  to  hinder,  delay  or  defraud  a  cred- 
itor or  creditors,  then  that  the  transferee  or  grantee  or  the  said  successor  or 
assigns  of  such  transferee  or  grantee  giving  such  undertaking,  will  pay  to  the 
plaintiff  in  said  action  a  sum  equal  to  the  value,  as  the  same  is  estimated  in 
said  undertaking,  of  said  property  alleged  to  have  been  transferred  or  con- 
yeyed  to  hinder,  delay  or  defraud  creditors,  not  exceeding  the  sum  alleged  to 
be  due  and  owing  to  the  plaintiff  in  the  action. 

History:     Enacted  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  99. 

§e77y2-    nUNG  AND  SEBVIOE  OF  TTNDEETAKING.    Said  undertaking 

shall  be  filed  in  the  action  in  which  said  execution  issued  and  a  copy  thereof 

served  upon  the  plaintiff  or  his  attorney  in  said  action. 

History:     Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  99. 

§678.  EXOEFnONS  TO  SUBETIES.  Within  ten  days  after  service  of 
the  copy  of  undertaking  the  plaintiff  may  object  to  such  undertaking  on  the 
gronnd  of  inability  of  the  sureties,  or  either  of  them,  to  pay  the  sum  for  which 
they  become  bound  in  said  undertaking,  and  upon  the  ground  that  the  esti- 
mated value  of  the  property  therein  is  less  than  the  market  value  pt  such  prop- ' 
e|;ty.  Such  objection  to  the  undertaking  shall  be  made  in  writing,  specifying 
the  ground  or  grounds  of  objection,  and  if  the  objection  is  made  to  the  under- 
taking that  the  estimated  value  therein  is  less  than  the  market  value  of  the 
property^  such  objection  shall  specify  the  plaintiff's  estimate  of  the  market 
value  of  the  property.  Such  written  objection  shall  be  served  upon  the  said 
transferee  or  grantee,  or  the  successor  or  assigns  of  such  transferee  or  grantee 
giving  such  undertaking. 

History:     Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  99. 

§878%.  JUBTIFIOATION  OF  SURETIES.  APPBOVAL  AND  DISAP^ 
VROVAL  OF  BOND.  When  the  sureties  or  either  of  them,  are  objected  to, 
the  Ktffety  or  sureties  so  objected  to  shall  justify  before  the  court  in  which  the 
aetion  is  commenced,  upon  ten  days'  notice  of  the  time  when  they  will  so  jus- 
tify being  given  to  the  plaintiff,  or  plaintiff's  attorney. 

[Hearing  witnesses  as  to  sufficiency  of  surety.]  Upon  the  hearing  and  exam- 
ination  into  the  suflSciency  of  a  surety,  witness  may  be  required  to  attend  and 
evidence  may  be  procured  and  introduced  in  the  same  manner  as  in  trial  of 
fivil  cases. 

Upon  such  hearing  and  examination  the  court  shall  make  its  order,  in  writ- 
ing, approving  or  disapproving  the  suflSciency  of  the  sureties  or  surety  on  such 
undertaking.  In  case  the  court  disapproves  of  the  surety  or  sureties  or  any 
ondertaking,  a  new  undertaking  may  be  filed  and  served,  and  to  any  under- 
taking given  under  the  provisions  of  this  act  the  same  objection  to  the  sureties 
may  be  made  and  the  same  proceedings  had  as  in  case  of  the  first  undertaking 
filed  and  served. 

History:     Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
190S,  p.  99. 
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[Form  of  satUfaetion,]    Such  satisfaction  shall  be  substantially  in  the  fol- 
lowing  form : 

Full  satisfaction  and  discharge  of  the  within  mortgage  by  foreclosure  is 

hereby  entered  this day  of 19. ..    Decree  of  foreclosure  entered 

the day  of 19 . .  in  cause  No entitled, v 

Sale  under  such  decree  had  the day  of 19. .. 


Sheriff  (commissioner). 

History:     Enactment  approTed  March  18,  1905,  Stata.  and  AmdU. 
1905,  pp.  243,  244.    In  effect  immediately. 

§676.  UNDEBTAKING  IN  ACTION  TO  SET  ASIDE  TRANSFER  OF 
PROPERTY.  Where  an  action  is  commenced  to  set  aside  a  tranter  or  con- 
veyance of  property  on  the  grounds  that  such  transfer  or  conveyance  was  made 
to  hinder,  delay  or  defraud  a  creditor  or  creditors,  the  transferee  or  grantee  to 
whom  it  is  alleged  the  property  was  transferred  or  conveyed  to  hinder,  delay 
or  defraud  creditors  or  the  successors  or  assigns  of  such  transferee  or  grantee, 
may  give  an  undertaking  as  herein  provided,  and  when  such  undertaking  is 
given  as  herein  provided,  the  transferee  or  grantee  to  whom  it  is  alleged  the 
property  was  transferred  or  conveyed  to  hinder,  delay  or  defraud  creditors, 
or  the  successors  and  assigns  of  such  transferee  or  grantee,  may  sell,  encumber, 
transfer,  convey,  mortgage,  pledge  or  otherwise  dispose  of  the  property,  or 
any  part  thereof,  which  is  alleged  to  have  been  transferred  or  conveyed  to 
hinder,  delay  or  defraud  creditors,  so  that  the  purchaser,  encumbrancer,  trans- 
feree, mortgagee,  grantee  or  'pledgee  of  such  property,  will  take,  own,  hold 
and  possess  such  property  unaffected  by  such  action  and  suit,  or  the  judgment 
which  may  be  rendered  therein. 

History:     Enacted  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  98. 

1.     Suit   OB   stoelKliolders'   Uabtltty— -Com-  by  the  above  section  may  be  had  and  there- 

w^lUmg  MitlflfactloB — Bffect   of^ — In    an   ac-  after  no  appeal  can  be  taken  therefrom  as 

tion  to  enforce  the  liability  of  stockholders  such    payment    and    acceptance    constitutes 

in  which  some  of  the  stockholders  pay  the  "the  last  act  there  and  of  the  proceeding-.'* 

sum   adjudged    against   them   and    the   pfe-  — ^Union  Lithograph  Co.  ▼.  Bacon,   179   Cal. 

vailing  party  has  accepted  the  money  from  53,   176  Pac.  464,   following  doctrine  in  Ka- 

the  clerk  of  the  court,  a  satisfaction  of  the  tate  of  Baby,   87   Cal.  200,   22  Am.  St.  Rep. 

Judgment  as  to  such  parties,  whether  vol-  -239,  25  Pac.   406;  Storke  v.  Storke,  132  Cal. 

untary  or  under  the  compulsion  authorised  349,  64  Pac.  578. 

§677.    CONDITIONS    OF   TTNDEBTAKINa   AND   AMOUNT   OF.    Such 

undertaking  with  two  sureties  shall  be  executed  by  the  transferee  or  grantee 

to  whom  it  is  alleged  the-  property  was  transferred  or  conveyed  to  hinder, 

delay  or  defraud  creditors,  or  the  successor  or  assign  of  such  transferee  or 

grantee,  in  double  the  estimated  value  of  the  property  so  alleged  to  have  been 

transferred  or  conveyed,  provided,  in  no  caae  need  such  undertaking  be  for 

a  greater  sum  than  double  the  amount  of  the  debt  or  liability  alleged  to  be  due 

and  owing  to  the  plaintilBE  in  such  action,  commenced  to  set  aside  said  transfer 

and  conveyance ;  and  where  such  estimated  value  of  the  property  alleged  so  to 

have  been  conveyed  is  less  than  the  sum  alleged  to  be  due  and  owing  to  the 

plaintiff  in  the  action,  such  estimated  value  shall  be  stated  in  the  undertaking, 

and  said  undertaking  shall  be  conditioned  that,  if  it  be  adjudged  in  said  action 
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that  the  transfer  or  conveyance  was  made  to  hinder,  delay  or  defraud  a  cred- 
itor or  creditors,  then  that  the  transferee  or  grantee  or  the  said  successor  or 
usigDB  of  such  transferee  or  grantee  giving  such  undertaking,  will  pay  to  the 
plaintiff  in  said  action  a  sum  equal  to  the  value,  as  the  same  is  estimated  in 
said  undertaking,  of  said  property  alleged  to  have  heen  transferred  or  con- 
yejed  to  hinder,  delay  or  defraud  creditors,  not  exceeding  the  sum  alleged  to 
be  due  and  owing  to  the  plaintiff  in  the  action. 

History:     Enacted  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  99. 

{877^2.    FIUNG  AND  SERVIOE  OF  TTNDEETAKINa.    Said  undertaking 

shall  be  filed  in  the  action  in  which  said  execution  issued  and  a  copy  thereof 

served  upon  the  plaintiff  or  his  attorney  in  said  action. 

History:     Einactment  approved  March  9,  1903,  State,  and  Amdts. 
1903,  p.  99. 

§878.  EXCEPTIONS  TO  SUBETIES.  Within  ten  days  after  service  of 
the  eopy  of  undertaking  the  plaintiff  may  object  to  such  undertaking  on  the 
ground  of  inability  of  the  sureties,  or  either  of  them,  to  pay  the  sum  for  which 
they  become  bound  in  said  undertaking,  and  upon  the  ground  that  the  esti- 
mated value  of  the  property  therein  is  less  than  the  market  value  of  such  prop-' 
e^y.  Such  objection  to  thel  undertaking  shall  be  made  in  writing,  specifying 
the  ground  or  grounds  of  objection,  and  if  the  objection  is  made  to  the  under- 
taking that  the  estimated  value  therein  is  less  than  the  market  value  of  the 
property^  such  objection  shall  specify  the  plaintiff's  estimate  of  the  market 
value  of  the  property.  Such  written  objection  shall  be  served  upon  the  said 
transferee  or  grantee,  or  the  successor  or  assigns  of  such  transferee  or  grantee 
giving  such  undertaking. 

History:     Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  99. 

itTSy,.  JUSTIFIOATION  OF  SURETIES.  APPBOVAL  AND  DISAP^ 
FIOVAL  OF  BOND.  When  the  sureties  or  either  of  them,  are  objected  to, 
the  sorety  or  sureties  so  objected  to  shall  justify  before  the  court  in  which  the 
action  is  eommeneedy  upon  ten  days'  notice  of  the  time  when  they  will  so  jus- 
tify being  given  to  the  plaintiff,  or  plaintiff's  attorney. 

[Hearing  witnesses  aa  to  snfflciency  of  surety.]  Upon  the  hearing  and  exam- 
illation  into  the  sufficiency  of  a  surety,  witness  may  be  required  to  attend  and 
eTidence  may  be  procured  and  introduced  in  the  same  manner  as  in  trial  of 
«vil  eases. 

TJfon  inch  hearing  and  examination  the  court  shall  make  its  order,  in  writ- 
^^,  approving  or  disapproving  the  sufficiency  of  the  sureties  or  surety  on  such 
undertaking.  In  case  the  court  disapproves  of  the  surety  or  sureties  or  any 
undertaking,  a  new  undertaking  may  be  filed  and  served,  and  to  any  under- 
taking given  under  the  provisions  of  this  act  the  same  objection  to  the  sureties 
may  be  made  and  the  same  proceedings  had  as  in  case  of  the  first  undertaking 
filed  and  served. 

History:     Bnactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  99. 
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§679.  OBJECTION  BECAUSE  ESTIMATED  VALUE  IN  BOND  LESS 
THAN  MABEET  VALUE.  NEW  UNDEBTAKINa.  When  objection  is  made 
to  the  undertaking  upon  the  ground  that  the  estimated  value  of  the  property, 
as  stated  in  the  undertaking,  is  less  than  the  market  value  of  the  property, 
the  transferee  or  grantee,  or  the  successor  or  assigns  of  iduch  transferee  or 
grantee  giving  the  undertaking  may  accept  the  estimated  value  stated  by  the 

*  plaintiff  in  said  objection,  and  a  new  undertaking  may  at  once  be  filed,  with 
the  plaintiff's  estimate  stated  therein  as  the  estimated  value,  and  no  objection 
shall  thereafter  be  made  upon  that  ground ; 

If  the  plaintiff's  estimate  of  the  market,  value  is  not  accepted,  the  transferee 
or  grantee,  or  the  successor  or  assigns  of  the  grantee  or  transferee  giving  such 
undertaking,  upon  ten  days'  notice  to  the  plaintiff,  shall  move  the  court  in 
which  the  action  is  pending  to  estimate  the  market  value  of  the  property,  and 
upon  the  hearing  of  such  motion,  witnesses  may  be  required  to  attend  and 
testify,  and  evidence  may  be  produced  in  the  same  manner  as  in  the  trial  of 
civil  actions. 

[Court  to  estimate  market  value,  when.]  Upon  the  hearing. of  the  motion 
the  court  shall  estimate  the  market  value  of  the  property,  and  if  the  estimated 

•  value  of  the  property  as  made  by  the  court^  exceeds  the  estimated  value  as 

stated  in  the  undertaking,  a  new  undertaking  shall  be  filed  and  served  with 

the  market  value  determined  by  the  state  value  therein  as  the  estimated  valUe 

of  the  property. 

History:     ESnactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  100. 

§  679y2.    JUSTIFICATION  OF  SURETIES.    The  sureties  shall  justify  upon 

the  undertaking  as  required  by  section  one  thousand  and  fifty-seven  of  the 

Code  of  Civil  Procedure. 

History:     Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  100. 

§680.  WHEN  UNDEBTAKINa  BECOMES  EFFEOTIVE.  The  under- 
taking  shall  become  effective  for  the  purpose  stated  in  section  one  .of  this  act, 
ten  days  iifter  service  of  copy  thereof  on  the  plaintiff,  unless  objection  to  such 
undertaking  is  made  as  in  this  act  provided,  and  in  case  objection  is  so  made 
to  the  undertaking  filed  and  served,  the  same  shall  become  effective  for  such 
purpose  when  an  order  is  made  by  such  court  approving  the  sureties,  when  the 
surety  or  sureties  are  objected  to,  or  affirming  the  estimate  of  the  value  of 
property  when  objection  is  made  thereto,  or  in  case  any  objection  to  the  under- 
taking is  sustained  by  the  court  when  a  new  undertaking  is  filed  and  served 
as  required  by  this  act,  to  which  no  objection  is  made,  or  if  made  is  not  sus- 
tained by  the  court. 

History:     Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  100. 

§680y2.  JUDGMENT  AGAINST  SUBETIES  ON  BOND,  WHEN.  If  judg- 
ment be  rendered  in  said  action  that  the  alleged  transfer  or  conveyance  was 
made  to  hinder,  delay  or  defraud  creditors,  then  judgment  shnil  be  roiulered 
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in  such  action  without  farther  proceeding  in  favor  of  plaintiff  and  against  the 
principal  and  snreties  on  said  undertaking  for  the  sum  for  which  said  under- 
taking was  executed  according  to  the  conditions  thereof. 

History:     Enactmeat  approved  March  9,  1903,  Stats,  and  Amdta. 
1903,  p.  101. 


TITLE 

OP  THE  EXECUTION  OP  THE  JUDGMENT  IN  CTVUj  ACTIONa 

Caiapter.  I.    Thb  Ezsgution,  §S  681-713^^. 

IL    Fbockedinos  Supplemsktal  to  thb  Ezeoution,  §§  714-721. 

CHAPTER  L 


THE  EXECUTION. 


i  681.     ^W^ithin  wbat  time  execution  ina7  is-      |  699. 
BQe. 

f  681a.  Stay  of  execution.  I  700. 

1 682.     Who    may    issue    the    execution,    its 

form,  to  whom  directed,  and  what      I  700a. 
it  shall  require. 

I  683.     Wlien  made  returnable.  I  701. 

f  684.     Money  judgments  and  others,  how  en- 
forced. (  702. 

I  685.     £xecution  after  five  years. 

I  686.     When  execution  may  issue  against  the      I  703. 
property  of  a  party  after  his  death. 

f  687.     fbrecution,  how  and  to  whom  issued.  I  704. 

f  688.     What  shall  be  liable  to  be  seized  in 

execution.    Not  to  be  affected  till  a      I  705. 
leyy  is  made. 

f  689.     When  property  is  claimed  by  a  third      |  706. 
party.     Indemnity. 

1 689a.  Xjevying  upon  personal  property  un- 
der contract  of  purchase. 

f  689b.  Same.     Tender  to  seller  of  sum  due.      S  707. 

i  689e.  Same.      Application    of    proceeds    of      §  708. 
sale. 

{  690.     What  exempt  from  execution. 

I  691.     Writ,  how  executed. 

1 692.     Notice  of  sale  under  execution,  how 
ffiven. 

f  693.     Selling  without  notice,  what  penalty      |  709. 
attached. 

I  694.     Sales,  how  conducted.    Neither  the  of-      |  710. 
ficer  conducting  it  nor  his  deputy  to 
be  a  purchaser.    Real  and  personal      |  710  [a 
property,  how  sold.    Judgment  deb- 
tor, if  present,  may  direct  order  of      |  710% 
sale,  and  the  officer  tfhall  follow  his 
directions.  1 710a. 

f  695.     If  purchaser  refuses  to  pay  purchase- 
money,  what  proceedings.  |  711. 

1696.     Officer   may   refuse   such   purchaser's      $711% 
bid  after.  S  712. 

I  097.     These  two  sections  not  to  make  officer 

liable  beyond  a  certain  amount.  $  712% 

f  698.     Personal  property  not  capable  of  man-       §  713. 
ual  delivery,  how  delivered  to  pur-      §  713% 
chaser. 


Personal  property  not  capable  of  man- 
ual delivery,  how  sold  and  delivered. 

Real  property.  Sale  of.  Title  of  pur- 
chaser. 

Sale  absolute,  when;  when  subject  to 
redemption. 

Real  property  so  sold,  by  whom  it 
may  be  redeemed. 

When  it  may  be  redeemed,  and  re- 
demption money. 

When  judgment  debtor  or  other  re- 
demptioner  may  redeem. 

In  cases  of  redemption,  to  whom  the 
payments  are  to  be  made. 

What  a  redemptioner  must  do  in  or- 
der to  redeem. 

Until  the  expiration  of  redemption- 
time  court  may  restrain  waste  on 
the  property.  What  considered 
waste. 

Rents  and  profits. 

If  purchaser  of  real  property  be 
evicted  for  irregularities  in  sale, 
what  he  may  recover,  and  from 
whom.  When  judgment  to  be  re- 
vived. Petition  for  the  purpose, 
how  and  by  whom  made. 

Party  who  pays  more  than  his  share 
may  compel  contribution. 

Collection  of  moneys  from  judgment 
debtor;   procedure. 

}•  Claim  and  release  of  property  held 
under  execution;  undertaking. 

.  Undertaking  by  party  claiming  prop- 
erty; amount  and  conditions  of. 

Payment  of  claim  of  contractor  on 
public  work. 

Filing  and  service  of  undertaking. 

.  Exception  to  sureties;  how  made. 

Justification  of  sureties;  approval 
and  disapproval.  ' 

.  New  undertaking;  when  to  be  given. 

Justification  of  sureties. 

.  When  undertaking  becomes  effectual. 


§  681.  WITHIN  WHAT  TIME  EXECUTION  MAY  ISSUE.  The  party  in 
whose  favor  judgment  is  given  may,  at  any  time  within  five  years  after  the 
entry  thereof,  have  a  writ  of  execution  issued  for  its  enforcement. 
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[Time  during  which  stayed  excluded  in  computing  time.]    If,  after  the  entry 

of  the  judgment,  the  issuing  of  execution  thereon  is  stayed  or  enjoined  by  any 

judgment  or  order  of  court,  or  by  operation  of  law,  the  time  during  which 

it  is  so  stayed  or  enjoined  must  be  excluded  from  the  computation  of  the  five 

years  within  which  execution  may  issue. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  209  Practice 
Act;,  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  152,*  held  unconstitutional,  see  history,  |5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  682, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  464. 


EXECUTION  ON  JUDGMENT  —  WITHIN 

WHAT  TIME. 

1.  Aetion    on    judgment  —  Maintainable, 
when. 

2-  5.  Attack  upon  judgment  or  ezeeution^> 
In  general. 

6-  9.  Construction  of  section — In  generaL 

10.  Court — Not  authorized  to  stay  execu- 

tion of  judgment,  when. 

11.  Discharge  of  debt — ^Payment  to  sheriff. 

12.  Duty  to  issue  execution— Purely  min- 

isterial. 

13.  Enforcement  of  judgment — Bj  execu- 

tion. 

14.  Same — As  to  judgment  offered  in  evi- 

dence as  collateral  fact  in  support 
of  execution. 

15- 17.  Execution  sale  —  Estate   and   interest 

acquired. 
18-  20.  Same — Judgment-creditor  as  bidder. 
21-  24.  Same — Title  acquired  by  purchaser. 

25.  Same — Sheriff's  commissions. 

26.  Mandamus — To  compel  judge  to  issue 

writ. 

27-  30.  Money  owing  by  municipality  to  judg- 
ment-debtor —  Subjecting  to  execu-, 
tion. 

31.  Order  authorizing  issuance  of  execu- 

tion. 

32.  Party    in    whose    favor    judgment    is 

entered — Entitled    to    his   execution 
immediately. 

33.  Period  of  five  years  —  Within  which 

execution  may  issue. 

34,35.  Practice — ^Upon  motion  to  show  cause 
why  execution  should  not  issue. 

36.  Recorder  of  municipal   court — ^Direct- 

ing return  of  an  execution  unsatis- 
fied. 

37.  Right  to  execution  for  suitable  allow- 

ances. 

38.  Rule*  that  valid  sale  may  be  made^ 

Under  execution  issued  before  entry. 

39.  Rule  that  execution  can  not  be  issued 

in  vacation. 

40.  Sale  of  real  property  under  execution — 

Issued  upon  judgment  before  entry. 

41,42.  Stay  of  proceedings  —  Until  further 
order  of  court. 

43.  Same — Fending  proceedings  leading  up 
to  appeal* 


44.  Void  execution. 

45.  Word  ''within''— Phrase  "within  one 

year  after  renditioi^" 

46.  Writ  of  mandate — ^Proper  remedy  to 

compel  issuance  of  seeond  execution. 


1.  Actiom  om  J«( 
vrhea. — Action  may  be  maintained  in  this 
state  upon  domestic  Judsrment,  although 
time  within  which  execution  miffht  issue 
has  expired. — ^Ames  v.  Hoy»  12  Cal.  11 ;  Stuart 
v.  Lander,  16  Cal.  872»  S78,  76  Am.  Dec. 
538;  Rowe  Y.  Blake,  99  Cal.  167,  170.  88 
Pac.   864. 


2.  Attaek  npoa  Indspmcmt  or  execntl«B 
— Ib  s«Beral, — ^A  judgment  agrainst  a  cor- 
poration, which  is  allesred  to  have  been 
obtained  through  the  collusion  of  the  presi- 
dent of  the  company  with  the  plaintiff  in 
the  action,  and  which  at  most  is  only  void- 
able, can  not  be  attacked  in  proceedin^B 
to  set  aside  the  execution  sale. — Morton  Oas 
Bnffine  Co.  v.  California  Seeded  Raisin  Co., 
24  Cal.  App.  862,   141  Pac.  892. 

8.  Upon  a  motion  to  set  aside  an  execu- 
tion, the  voidable  judgment  upon  which 
the  execution  has  been  Issued  can  not  be 
assailed;  for  the  law  has  provided  a  number 
of  specific  and  appropriate  remedies  agrainst 
voidable  judgments  of  which  this  is  not  one. 
and  has  also  provided  that  the  grounds  upon 
which  executions  issued  upon  voidable  judgr- 
ments  and  sales  thereunder  may  be  at- 
tacked, are  those  Infirmities  which  arise 
after  the  Judgment  and  out  of  the  issuance 
of  the  writ  and  its  attempted  enforcement. 
— Morton  Oas  Engine  Co.  v.  California 
Seeded  Raisin  Co.,  24  Cal.  App.  868,  141  Pac. 
892. 

4.  A  petition  for  an  order  to  set  aside 
certain  execution  sales,  which  makes  no 
specific  attack  upon  the  regularity  in  fornri 
of  the  several  writs,  but  avers  generally 
and  upon  information  and  belief  that  the 
sales  made  thereunder  "were  not  made  or 
held  pursuant  to  any  of  the  provisions  of 
section  694  of  the  Code  of  Civil  Procedure," 
states  a  mere  conduifiion  of  the  pleader,  and 
is  insufficient  to  put  in  issue  any  specific 
infirmity  In  the  writ  itself  or  In  the  pro-* 
cedure  attending  its  execution  and  the 
sales  thereunder. — Morton  Gas  Engine  Co. 
V.  California  Seeded  Raisin  Co.,  24  Cal.  App. 
862.  141   Pac.  392. 

6.  An  alleeration  in  such  petition  that  the 
T>resident  of  the  defendant  corporation  pur- 
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Chased  the  properties  at  such  execution 
sales  does  not  warrant  the  setting  aside  of 
the  sales. — Morton  Gas  Engine  Co.  v.  Cali- 
fornia Seeded  Raisin  Co.,  24  Cal.  App.  862, 
141  Fac.  S92. 

t.    CoBstrvetloB  of  section— In  seaeral. — 

Commissioner  in  partition  who  is  allowed 
fee  for  his  services,  amount  of  which  is 
fixed  by  court  and  made  charge  upon  land. 
Is  "party  In  whose  favor  judgment  is  given" 
within  the  meaning  of  the  word  "party"  as 
used  in  this  section. — Cortez  v.  Superior 
Court.  86  Cal.  274.  278,  21  Am.  St.  Rep.  87, 
24  Pac.  1011;  Thomas  v.  San  Diego  C.  Co., 
Ill  Cal.  858,  862,  43  Pac.  966. 

7.  This  section  must  be  held  to  apply  to 
Judgment  the  object,  purpose,  and  effect  of 
vhich  Is  to  enforce  payment  of  money, 
whether  same  be  personal  judgment  against 
party  indebted  or  decree  foreclosing  lien 
for  amount  due,  and  this  rule  applies  to 
rase  of  note  and  mortgage  where  latter  is 
^ven  to  secure  the  express  personal  prom- 
ise to  pay  money. — ^Dorland  v.  Hanson,  81 
Cat.  202,  15  Am.  St.  Rep.  44,  22  Pac.  652; 
Jacks  V.  Johnston,  86  CaL  384,  386,  21  Am. 
Sl  Rep.  50,  24  Pac.  1067. 

8.  This  section  can  not  be  said  to  apply 
«>Iely  to  personal  ji^dgments  for  recovery 
of  money. — ^Dorland  v.  Hanson,  81  Cal.  202, 
2«3,  15  Am.  St.  Rep.  44,  22  Pac.  552. 

9.  Provisions  of  this  section  limiting  is- 
sue of  execution  for  enforcement  of  judg- 
ment to  term  of  five  years  fs  but  limitation 
upon  certain  mode  for  its  enforcement, 
and  does  not  purport  to  limit  or  qualify 
right  to  its  enforcement  in  any  other  mode. 
Therefore,  action  upon  judgment  to  have 
amount  of  deficiency  remaining  unpaid 
thereon  may  be  maintained  for  purpose  of 
declaring  such  deficiency  and  lien  upon 
certain  lands. — ^Rowe  v.  Blake,  99  Cal.  167, 
179,  171,  87  Am.  St  Rep.  45,  88  Pac.  864. 
See  Ames  ▼.  Hoy,  12  Cal.  11;  Stewart  v. 
Under,  16  Cal.  872,  873,  76  Am.  Dec.  638. 


t^  Covit  Net  avthoriaed  to  stay  exeen- 
**■■  •!  IvdcaseBt  whem  there  was  any  in- 
finnity  In  judgment  by  reason  of  defective 
<'omplaint.  If  court  had  erred  In  overrul- 
ing demnrrer,  remedy  of  party  is  by  appeal 
from  judgment  and  upon  such  appeal  he 
n»y  cause  stay  of  execution. — Edwards  v. 
HellingB.  108  CaL  204,  206,  87  Pac.  218. 

As  te  stay  of  exec«ttom»  tiee,  post,  S  681a. 

As  to  stay  of  proeeedlngs,  see  pars.  41-48, 
this   note. 

11.  IMecluurse  ef  debt-^-Payment  to  the 
•herW  of  the  amount  due  the  judgment- 
debtor  after  the  same  becomes  due  and  be- 
fore the  return  of  the  execution  amounts 
to  a  discharge  of  the  debt-  under  section 
TIC.  post,  notwithstanding  the  debt  was 
sot  doe  at  the  time  of  the  levy  of  the  writ. 
—Sutler  V.  San  Francisco  Gas  &  Elec.  Co.. 
1<8  Cal.  32,  141  Pac.  818. 

12.  Dvty  t«  iaaiie  ex«e«tloa— Purely  mfla- 
Moial,  and  writ  of  mandate  will  lie  to 
enforce    performance   of   such   duty. — Town 


of  Hayward  v.  Pimental,   107   Cal.   386,  390. 
40   Pac.    546. 

13.  Baforcement  of  Jadgmeat-— By  execn- 
ttoa  does  not  depend  upon  entry  or  docket- 
ing of  judgment.  These  are  merely  min- 
isterial acts,  first  of  which  Is  required  to 
be  done  for  putting  In  motion  right  of 
appeal  from  judgment  itself  and  of  limiting 
time  within  which  right  may  be  exercised 
under  this  section,  or  in  which  judgment 
may  be  enforced  under  section  685,  post. — 
Los  Angeles  Co.  Bank  v.  Raynor,  61  Cal.  145, 
147. 

14.  Same— As  to  Jadgment  offered  ta  evi- 
deaee  as  collateral  fact  la  support  of  execn- 
tloa,  and  for  purpose  of  showing  that  at 
time  execution  under  which  sale  was  made 
judgment  had  been  rendered  and  was  then 
in  force,  see  Colton  L..  &  W.  Co.  v.  Swartz, 
99  Cal.  278,  283,  83  Pac.  878. 

15.  Bxeenttoa  sale— Estate  and  taterest 
aeqnired. — The  purchaser  at  an  execution 
sale  is  a  mere  assignee  of  the  rights  of 
the  debtor  at  the  time  of  levy,  and  is  sub- 
ject to  the  rule  that:  "As  between  suc- 
cessive assignees  of  a  chose  in  action,  he 
will  have  the  preference  who  first  gives 
notice  to  the  debtor,  even  If  he  is  a  -subse- 
quent assignee,  provided  at  the  time  of 
taking  it  he  had  no  notice  of  a  prior  as- 
signment."— ^Widenmann  v.  Wenlger,  164 
Cal.  667,  180  Pac.  421,  424. 

As  to  purdbaser  getting  absolute  title 
of  Jvdgmeat-debtor  subject  only  to  right 
to  redeem,  la  case  of  a  mortgage  fore, 
closure,  see,  post,  5  700,  note  pars.  18-27. 

As  to  the  title  acquired  by  the 

see  pars.  21-24,   this  note. 

16.  The  title  acquired  by  the  purchaser 
at  an  execution  sale  is  no  better  nor  worse 
than  the  title  he  would  have  obtained  if 
he  had  bought  the  claim  privately  from 
the  owner  without  notice  of  the  prior  as- 
signment thereof.  The  execution  gave  him 
no  additional  rights,  and  of  itself  it  trans- 
ferred to  him  only  the  title  of  the  original 
owner  as  it  existed  at  the  time  of  the  levy, 
under  provisions  of  section  699,  post.— 
Widenmann  v.  Wenlger.  164  Cal.  667,  130 
Pac.    421,   423. 

17.  Where  the  assignee  of  certain  funds 
in  the  hands  of  the  referee  gave  notice  to 
such  referee  of  the  assignment  thereof  to 
him.  the  transfer  of  such  funds  by  the 
referee  to  an  officer  of  the  court  and  by 
him  to  a  purchaser  at  an  execution  sale 
did  not  deprive  the  assignee  of  his  prior 
right  thereto.  —  Widenmann  v.  Wenlger, 
164  Cal.   667,   130  Pac.   421,   424. 

18.  Same     Judgment-creditor    as    bidder. 

— A  judgment-creditor,  who  upon  an  execu- 
tion sale  bids  in  the  property  for  the 
amount  of  his  judgment,  is  not  entitled 
to  hand  the  sheriff  a  receipt  for  the  amount 
of  his  judgment  In  lieu  of  the  cash  pay- 
ment required  by  his  bid.  and  mandamus 
will  not  lie  to  compel  the  sheriff  to  exe- 
cute,   deliver    and    record    a    certificate    of 
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sale  to  such  bidder  upon  the  tender  of 
such  a  record. — ^Kelly  ▼.  Barnet,  24  Cal. 
App.   119.   140   Pac.   606. 

19.  The  plain  Intendment  of  above  sec- 
tion and  following:  sections  to  700.  post, 
which  grovern  the  issuance  and  enforcement 
of  writs  of  execution  and  prescribe  the  pow-' 
ers  and  duties  of  the  officers  exectttin^  the 
same,  is,  that  sales  of  property  under  exe- 
cution shall  be  conducted  for  cash,  and 
that  successful  bidders  shall  be  prepared 
to  pay  the  amount  of  their  bids  in  cash  at 
the  time  of  the  sale. — Kelly  v.  Barnet,  24 
Cal.  App.  119.  140  Pao.  605. 

20.  While  it  is  true  that  the  judsment- 
credltor  who  bids  in  th^  property  for  the 
amount  of  his  Jud^rment  may,  as  a  matter 
of  convenience,  arrangre  with  the  officer 
makins  the  sale  to  have  the  latter  accept 
his  receipt  for  the  amount  of  the  judgrment 
In  lieu  of  the  cash  payment  required  by  his 
bid,  the  officei^  is  not  bound  to  do  this, 
and  may  in  every  or  any  instance  require 
the  successful  bidder  to  pay  in  cash  the 
amount  of  his  bid  at  the  close  of  the  sale. — 
Kelly  V.  Barnet.  24  Cal.  App.  119.  140  Pac 
'605. 

21«     Same— Title    a«qaired    by    purchaaer. 

— If  the  judgrment-debtor  has  a  good  title, 
the  purchaser  grets  it;  if  a  partial  title,  he 
grets  that;  or  if  no  title,  he  grets  nothingr. 
He  assumes  the  risk  of  defects  in  the 
debtor's  title;  and  'this  is  true  whether  he 
purchases  with  or  without  notice. — Buxton 
V.    Pennsylvania  Lumber   Co..   221   Fed.   718. 

22.  A  purchaser  is  bound  to  examine,  or 
cause  to  be  examined,  all  the  documents  of 
record  constitutingr  a  part  of  the  chain  of 
title  of  those  from  whom  he  buys.  The  rule 
applies  with  special  force  to  purchasers  at 
execution  sales,  and  to  Judgrments.  and  to 
the  proceedingrs  under  which  such  sales  are 
made.  Of  such  equities  and  irregrularitles 
as  these  disclose,  the  purchaser  must  be 
deemed  to  have  had  notice. — Buxton  v. 
Pennsylvania  Lumber  Co..   221  Fed.   718. 

23.  A  purchaser  from  a  purchaser  under 
a  decree  void  for  want  of  jurisdiction  is  not 
a  bona  flde  purchaser  without  notice.  He 
is  bound  to  know  the  want  of  Jurisdiction. 
He  is  bound  to  know  defects  in  papers 
showlngr  his  claim  of  title. — Buxton  v. 
Pennsylvania  Lumber  Co..  221  Fed.  718. 

24.  Parties  attempting:  to  enforce  a  void 
Judgment  may  be  responsible  as  trespass- 
ers. The  purchaser  at  a  sale  by  vlrtiie  of 
its  authority  finds  himself  without  title 
and  without  redress. — Buxton  v.  Pennsyl- 
vania Lumber  Co..   221  Fed.   718. 

25.  Same  —  ShertlPa     eommlsaloBS.  —  A 

sheriff  at  an  execution  sale  has  no  right 
to  charge  and  collect  his  commission  until 
he  actually  collects  the  money  on  execu- 
tion, and  a  bidder  who  does  not  pay  or 
tender  the  cash  amount  of  his  bid  does  not 
become  a  purchaser  within  the  contempla- 
tion of  the  statute. — Kelly  v.  Barnet.  24  Cal. 
App.   119,    140    Pac.    005. 
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26.  Mandantva— -To  compel  Jvdve  to  laaae 
writ. — Where  a  Judge,  when  application  Is 
made  under  section  685  of  the  Code  of 
Civil  Procedure  for  an  order  directing  the 
issuance  of  an  execution,  expresses  the 
view  that  the  application  will  be  granted 
and  that  he  will  sign  the  order  when  sub- 
mitted, mandamus  will  not  lie,  upon  the 
subsequent  refusal  of  the  Judge  to  sign 
the  order,  to  compel  him  to  do  so.  The 
views  of  the  Juage.  thus  expressed  from 
the  bench,  can  not  be  construed  as  an  order 
granting  the  application;  and  until  the  or- 
der is  In  fact  made,  there  is  no  action  on 
the  part  of  the  court,  and  the  expressed 
views  of  the  Judge  are  as  much  subject  to 
change  as  though  they  were  unuttered. — 
Lapique  v.  Superior  Court,  24  Cal.  App.  813.- 
141  Pac.  228. 

ar.  Money  owlnv  bx  mnnlctpallty  to 
JadvneBt-debtof^— .SiibJectfBir    to    executloa. 

— The  purpose  of  the  enactment  of  section 
710,  post,  relating  to  the  garnishment  of 
moneys,  owing  by  municipalities,  is  to  af- 
ford a  means  whereby  money  due  from  a 
municipal  corporation  to  the  debtor  of  an- 
other can  be  reached  by  the  creditor  and 
subjected  to  the  payment  of  his  claim,  and 
is  to  be  liberally  construed  with  a  view  to 
effect  its  objects.— Ott  Hardware  Co.  v 
Davis.  166  Cal.  795,  134  Pac.  973. 

28.  The  fact  that  the  mayor  of  a  munic- 
ipality Is  by  its  charter  required  to  sign 
all  warrants  on  the  city  treasurer,  does 
not  require  the  transcript  of  Judgment, 
affidavit  and  demand  provided 'by  section 
710,  post,  of  the  Code  of  Civil  Procedure, 
In-  order  to  be  effective,  to  be  served  upon 
or  filed  with  the  mayor,  where  the  city  has 
an  audltor.—ott  Hardware  Co.  v.  Davis,  166 
Cal.   795.   134   Pac.   973. 

29.  The  auditor  is  not  Justified  In  refus- 
ing to  draw  and  deliver  his  warrant  on  the 
ground    that    the    proper   disbursing    officer 
will  refuse  to  pay  it.— Ott  Hardware  Co.  v.  ' 
Davis.   165-  Cal.  795,   134  Pac.  973. 

30.  An   agreement  between   the   creditor 
» of  the  municipality  and  his  attorneys,  made 

prior  to  the  filing  of  the  transcript  with 
the  auditor,  that  any  money  recovered 
against  the  city  in  certain  litigation  shall 
be  applied  in  payment  of  the  fees  and  dis-" 
bursements  of  the  litigation,  does  not  con- 
stitute  an  assignment  of  the  Judgment  as 

^^^I'^L^^*  ^®"''''  ^""«^  8"<^h  transcript. 
— Ott  Hardware  Co.  v.  Davis.  166  Cal.  795. 
134   Pac.  973. 

31.  Order  aathortelnv  UsMBee  of  execn- 
tloB.  made  in  one  department  of  trial  court 
and  order  vacating  same,  made  in  another 
department  of  same  court.  Is  not  for  such 
reason    necessarily    erroneous.— Dorland    v 

«?T"pa"  5?2'-  ""-  ''*■  "  ^'"-  «'•  «««>■■ 
82.  Party  In  whoae  favor  JvdffnieBt  Is  en- 
tered— ESntltled  to  hla  execatlon  Immedi- 
ately, and  he  can  not  be  deprived  of  his 
right  or  delayed  in  its  exercise  by  any  act 
of  opposite  party.— People  ex  rel.  Carpen- 
tler   V.  Loucks.   28   Cal.   68.   70. 


Tit.  IX,  Ch.  I.] 


STAY  OF  BXBCVTION— ISSUE  OF  EXECUTION. 


§§  681a,  682 


SSL  Period  of  fl^e  yean — WItlilB  wklcli 
execatlon  may  teave  for  unsatisfied  balance 
on  foreclosiire  sale  may  be  taken  out  com- 
mences to  run  from  date  of  Judgment  of 
foreclosure  and  not  from  date  when  bal- 
ance was  docketed. — Bowers  v.  Crarj',  30 
Cal.  C21,    622. 

S4.  Practice  Upoa  motlom  to  akour  cavae 
wk7  ezoevtion  ahoiild  aot  taaoe. — ^Upon  mo- 
tion for  order  that  execution  Issue,  it  is 
proper  and  regular  practice  for  court,  of 
iu  own  motion,  to  order  defendant  to  show 
cauFe  why  plalntiflTs  motion  should  not  be 
gnnied,  thus  giving  defendant  an  oppor- 
.tunity  to  be  heard  In  answer. — McAullfFe 
T.  Cousrhlin.  105  Cal.  268.  270,  S8  Pac.  730. 

35.  Order  to  show  cause  upon  motion  for 
order  that  execution  issue  is  simply  no- 
tice of  motion  and  citation  of  defendant  to 
appear  at  stated  time  and  place  and  show 
cause  why  plaintiff's  motion  should  not  be 
sranced. — McAuliffe  Y.  Cougrhlin,  105  Cal. 
:CS.  270.   88  Pac.  7S0. 

St.  Recorder  of  moalelpal  eomrt-^Dtreet- 
■■«    rctvra    of    aa    cxecotloa     oasatlafled* 

and  thereby  acting  In  excess  of  his  lawful 
anthority,  where  judgment  is  not  void,  is 
not  thereby  relieved  from  obligation  to 
issue  another  execution  where  his  order  as 
to  first  was  complied  with. — Town  of  Hay- 
vard  V.  Pimental,  107  Cal.  386,  390,  40 
Pac  545. 

37.    Rlskt  to  execatlon  for  saltable  allow- 

•acca  for  support  of  wife  during  her  life, 
under  section  189  of  Civil  Code,  does  not  ac- 
crue until  such  allowances  respectively 
fall  due. — Qaston  v.  Gaston,  114  Cal.  642, 
^47.  55  Am.  St.  Rep.  86,  46  Pac.  609.  See 
I>e  Uprey  ▼.  De  Uprey,  23  Cal.  852. 

Kb  Rale  thmt  valM  aale  may  be  made— 
Vadcr    ezeeatloa    lasved    before    entry    of 

judgment  has  become  rule  of  property  and 
is  foundation  of  vested  rights  <dis.  op.). — • 
B«ll  V.  Staacke.  137  CaL  307,  812.  70  Pao. 
171. 

a*.  Rale  that  exeeatloa  eaaaot  he  lasned 
ia  vacatioa  has  no  existence  in  this  state. 
— HarysviUe  v.  Buchanan,  3  Cal.  212,  214; 
McHiUan  ▼.  Richards,  12  Cal.  467,  468. 

4lt»     Sale  of  real  property  vader  exeeatloa 
1—aai    opoB    Jadsmeat    before    eatry    of 

such  Judffme&t  is  effective  to  pass  title. — 


lios  Angeles  County  Bank  v.  Raynor,  61 
Cal.  145,  147:  Janes  v.  BuUard,  107  Cal.  130, 
132.  40  Pac.  108  (dis.  op.);  Bell  v.  Staacke, 
137  Cal.  307,  311,  70  Pac.  171. 

41.  Stay  of  proeeedinga— llntll  farther 
order  of  eoart  must  be  construed  as  extend- 
ing stay  only  for  such  time  as  the  court 
retained  Jurisdiction  to  vacate  or  modify 
the  Judgment. — Pierce  v.  City  of  LiOs  An- 
geles. 159  Cal.  616,  114  Pac.  818. 

As  to  stay  of  exeeatloa*  see  par.  10,  this 
note,  and,  post,  9  681a. 

42.  Unless  an  appeal  be  taken  and  the 
execution  of  the  Judgment  stayed,  execu- 
tion may  issue  at  any  time  after  the  Judg- 
ment is  entered  and  thereafter  suit  may  be 
commenced  upon  bond  and  release  attach- 
ment at  any  time  after  entry  of  Judgment 
if  its  exe^mtibn  be  not  stayed. — Bailey  v. 
Aetna  Indemnity  Co.,  5  Cal.  App.  740,  746, 
91  Pac.  416. 

4S.  Same— Peadlnv  proeeedinga  leadlnir 
ap  to  appeal  the  trial  court  should  have 
the  power  in  the  exercise  of  a  wise  discre- 
tion to  maintain  the  status  to  the  end 
that  a  party  moving  for  a  new  trial  in  the 
event  of  its  determination  in  his  favor  be 
protected  adequately  and  fully  in  his  rights. 
— Pierce  v.  City  of  Los  Angeles,  159  Cal.  516, 
114  Pac.  818. 

44.  Vol4  exeeatlon. — Court  has  no  au- 
thority to  make  order  for  issuance  of  writ 
of  execution  after  lapse  of  Ave  years  from 
entry  of  Judgment;  and* time  during  which 
execution  was  stayed  should  not  be  ex- 
cluded from  computation  of  the  Ave  years.  | 
— Buell  V.  Buell,  92  Cal.  393,  397,  28  Pac. 
443.  See  Solomon  v.  Maguire,  29  Cal.  227: 
Dorland  v.  Hanson,  81  Cal.  202,  204,  15  Am. 
St.  Rep.  44,  22  Pac.  552;  Cortez  v.  Superior 
Court,  86  Cal.  274,  278,  21  Am.  St.  Rep.  37,  24 
Pac  1011. 

45.  Word  <<withla'*— la  phrase  <<wlthlB 
oae  year  after  the  readltloa'^  has  reference 
solely  to  end  of  period  prescribed,  and  not 
to  its  beginning  (dis.  op.). — Bell  v.  Staacke, 
137  Cal.  307,  311,  70  Pac.  171. 

46.  "Writ  of  mandate— Proper  remedy  to 
eompel  laaaoiBce  of  secoad  exeeatloa  where 
first  is  improperly  quashed  on  motion. — 
Town  of  Hayward  v.  Pimental,  107  Cal.  886, 
390,  40  Pac.  545. 


§  681a.  STAY  OF  EXECUTION.  The  court  or  the  judge  thereof  shall  not 
have  the  power,  without  the  consent  of  the  adverse  party,  to  stay,  for  a  longer 
period  than  thirty  days,  the  execution  of  any  judgment  or  order  [,]  the  execu- 
tion whereof  would  be  stayed  on  appeal  only  by  the  execution  of  a  stay  bond. 

History:     Enactment  approved  March  20,  1911,  Stats,  and  Amdts. 
1911,  p.  400. 


§682.    WHO  MAY  ISSUE  THE  EXECUTION,  ITS  FOEM,  TO  WHOM 
DIRECTED,  AND  WHAT  IT  SHALL  EEQUIBE.    The  writ  of  execution  must 
be  issued  in  the  name  of  the  people,  sealed  with  the  seal  of  the  court,  and , 
subscribed  by  the  clerk,  and  be  directed  to  the  sheriff,  and  it  must  intelligibly 
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refer  to  the  judgment,  stating  the  court,  the  county  where  the  judgment-roll  is 
filed,  and  if  it  be  for  money,  the  amount  thereof,  and  the  amount  actually  due 
thereon,  and  if  made  payable  in  a  specified  kind  of  money  or  currency,  as  pro- 
vided in  section  six  hundred  and  sixty-seven,  the  execution  must  also  state  the 
kind  of  money  or  currency  in  which  the  judgment  is  payable,  and  must  require 
the  sheriff  substantially  as  follows: 

1.  If  it  be  against  the  propettj  of  tbe  judgment  debtor,  it  must  require  the 
sheriff  to  sf^tisfy  the  judgment,  with  interest,  out  of  the  personal  property  of 
such  debter,  and  if  sufficient  personal  property  can  not  be  found,  then  out  of 
his  real  property ;  or  if  the  judgment  be  a  lien  upon  real  property,  then  out  of 
the  real  property  belonging  to  him  on  the  day  when  the  judgment  was  dock- 
eted, or  at  any  time  thereafter ;  or  if  the  execution  be  issued  to  a  county  other 
than  the  one  in  which  the  judgment  was  recovered,  on  the  day  when  the  tran- 
script of  the  docket  was  filed  in  the  office  of  the  recorder  of  such  county,  stating 
such  day,  or  any  time  thereafter ; 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of  the  personal 
representatives,  heirs,  devisees,  legatees,  tenants,  or  trustees,  it  must  require  the 
sheriff  to  satisfy  the  judgment,  with  interest,  out  of  such  property; 

3.  If  it  be  against  the  -petBCfn  of  the  judgment  debtor,  it  must  require  the 
sheriff  to  arrest  such  debtor  and  commit  him  to  the  jail  of  the  county  until  he 
pay  the  judgment,  with  interest,  or  be  discharged  according  to  law ; 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  specified  kind  of  money  or 
currency,  as  provided  in  section  six  hundred  and  sixty-seven,  it  must  also 
require  the  sheriff  to  satisfy  the  same  in  the  kind  of  money  or  currency  in 
which  the  judgment  is  made  payable,  and  the  sheriff  must  refuse  payment  in 
any  other  kind  of  money  or  currency ;  and  in  case  of  levy  and  sale  of  the  prop- 
erty of  the  judgment  debtor,  he  must  refuse  payment  from  any  purchaser  at 
such  sale  in  any  other  kind  of  money  or  currency  than  that  specified  in  the 
execution.  The  sheriff  collecting  money  or  currency  in  the  manner  required  by 
this  chapter,  must  pay  to  the  plaintiff  or  party  entitled  to  recover  the  same,  the 
same  kind  of  money  or  currency  received  by  him,  and  in  case  of  neglect  or 
refusal  so  to  do,  he  shall  be  liable  on  his  official  bond  to  the  judgment  creditor 
in  three  times  the  amount  of  the  money  so  collected ; 

5.  If  it  be  for  the  delivery  of  the  poseeesion  of  real  or  personal  property,  it 

must  require  the  sheriff  to  deliver  the  possession  of  the  same,  describing  it,  to 
the  party  entitled  thereto,  and  may,  at  the  same  time  require  the  sheriff  to 
satisfy  any  costs,  damages,  rents,  or  profits  recovered  by  the  same  judgment, 
out  of  the  personal  property  of  the  person  against  whom  it  was  rendered,  and 
the  value  of  the  property  for  which  the  judgment  was  rendered  to  be  specified 
therein  if  a  delivery  thereof  can  not  be  had ;  and  if  sufficient  personal  property 
can  not  be  found,  then  out  of  the  real  property,  as  provided  in  the  first  sub- 
division of  this  section. 

History:  Enacted  March  11,  1872,  re-enactment  with  addition  of 
S  210  Practice  Act;  amendment  by  Code  Commission,  Act  March  8» 
1901,  Stats,  and  Amdts.  1900-1,  p.  152,  held  unconstitutional,  see  his- 
tory, S  5  ante. 
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AIUBNDMIBNT  OF  WRIT— VOID  WRIT  OF  BXRCVTIOIV. 


•  ess 


WHO  MAY  ISSUE  EXECUTION— POBM, 

ETC. 

1.  Amendment  of  writ — ^Power  of  amend- 

ment. 

2.  Oonstraetion  of  section — ^As  to  purpose  of 

execution. 

3.  Defect  in  process — ^Effeet  of. 

4.  Imperfections  in  writ  which  are  amend- 

able— Effect  of. 

5, 6.  Motion   to   recall   execution  —  Def ectire 
complaint. 

7.  Order  in  which  property  maj  be  sold-^ 

Bfaj  be  directed  by  court. 

8.  Order  of  sale  upon  foreclosure — Amount 

due. 

9.  Subscription  of  tierk — Essential  part  of 

writ. 

10.  Ysrianee  —  In  name  of  judgment-debtor 
ia  writ — ^Bule  of  idem  sonans. 

II  Void  writ  of  execution — ^May  be  attacked 
by  motion  to  vacate. 


Am  to  clerical  crrom  la  aa  execotloa  aad 
variaaccs  bctweca  It  aad  the  Jadsmeat,  see 

note  1S3  Am.  St.  Rep.  213. 


1.  Aaicadaieat  mt  iprrit— Power  of  aateadi- 
■cat  however  extensive  It  may  be.  Is  lim- 
ited to  amendment  of  writs  of  court  which 
can  be  authenticated  only  under  provisions 
of  law  similar  to  ours  by  subscription  of 
clerk.— O'Donnell  ▼.  Mergruire,  181  Cal.  627, 
529.  82  Am.  St.  Rep.  889.  63  Pac.  847. 

As  to  defecta  la  writ  which  are  aatead- 
sUc;  see  par.  4,  this  note. 

t,  CTeaetracttoa  of  acetloa— >As  to  pvrpose 
•f  exccatioa. — ^This  section  manifests  pur- 
poss  of  execution  so  far  as  respects  lands 
tkat  are  covered  by  lien  of  Judsrment.  Un- 
der execution,  lands  are  subject  to  Judfr- 
nieiit-Iien  made  by  levy  upon  same. — ^Bafr- 
Icy  V.  Ward.   87  Cal.  121,   132,  99  Am.  Dec. 

nc 

8.  Defect  la  proccsa— Bflcct  of. — Process 
VBder  which  mortpagred  property  was  ^  sold 
vhfch  did  not  conform  to  this  section  and 
Mctlon  884,  post«  as  it  did  not  purport  to 
bavs  been  Issued  in  name  of  people,  nor 
*u  It  directed  to  sheriff,  nor  did  it  direct 
kin  to  execute  Judgment;  held  defective  but 
sot  void  where  Judsrment  itself  directed 
aberiff  to  do  all  that  process  Issued  in  reffu- 
Itr  form  and  manner  could  have  directed 
bin  to  do. — ^Newmark  y.  Chapman.  63  Cal. 
^7.  119.  See  Oransrer  ▼.  Sheriff.  140  Cal. 
198.  194,  78  Pac.  816;  Ha^er  y.  Astorsr.  145 
Cal.  148,  888,  79  Pac.  68. 

4L  I»pcrfcctloaa  la  wrrit  which  are 
■■I  ■dablc  do  not  render  writ  void,  but  only 
voidable. — ^Van  Cleave  v.  Bucher,  79  Cal. 
M4.  (02.  21  Pac.  954.  See  Hibberd  v.  Smith. 
M  CaL   611. 


it  of  wrltf  see  par.  1,  this 


Am  to 

note. 

8.    Hotloa  to  recall  ezecatloa— DefectlYC 
tiapiaiat* — ^Where  Judgment  was  rendered 


by  default  in  the  recorder's  court,  and  exe- 
cution issued  for  enforcement  thereof,  but 
before  levy  defendant  moved  to  recall  and 
quash  execution  "on  ground  that  complaint 
did  not  state  facts  sufficient  to  constitute 
cause  of  action,  and  that  Judsrment  therein 
entered  was  null  and  void,"  held  that  al- 
though '  complaint  was  demurrable,  and 
judsrment,  founded  upon  it,  erroneous,  it 
does  not  follow  that  si;ch  Judsrment  can  be 
reviewed  or  error  corrected  on  motion  to 
quash  execution,  unless  Judsrment  be  utterly 
void. — Town  of  Hayward  v.  Plmental.  107 
Cal.  386.  389,  40  Pac.  545.  See  Schultse  v. 
SUte.   43   Md.   296,   806. 

6.  Motion  to  recall  writ  of  execution  "for 
reason  that  said  execution  was  wrongfully 
and  unlawfully  and  Improperly  issued."  is 
new  and  original  proceeding,  and  notice  of 
such  motion  may  be  griven  and  sisrned  by 
attorneys  other  than  those  who  appeared 
in  original  action,  substitution  beingr  not 
necessary. — Buell  y.  Buell,  92  Cal.  898,  896. 
28  Pac.  443.  See  McDonald  v.  McConkey, 
54  Cal.   143. 

7.  Order  la  which  property  may  be  sold 
-— BEay  be  directed  by  coartt  and  court  is 
not  required  to  follow  order  in  which  par- 
cels had  been  enumerated  by  pleader  or  set 
forth  in  complaint;  and  in  absence  of  any 
showing  upon  subject  court  will  be  Justified 
in  following  by  analogy  in  foreclosure 
sales  requirements  of  this  section  for  terms 
of  an  ordinary  writ  of  execution,  and  di- 
recting that  personal  property  be  sold  be- 
fore resorting  to  real  estate. — Bank  of 
Ukiah  v.  Reed,  131  Cal.  597,  600.  68  Pac. 
921. 

8.  Order  of  sale  apoa  forecloeare 
Aaioaat  dae. — Provision  in  this  section  that 
execution  for  nu>ney  shall  state  "amount 
actually  due  thereon"  does  not  apply  to 
order  'of  sale  upon  Judgrment  for  foreclosure 
of  mortsrasre. — Hibernia  Sav.  &  L.  Soc.  v. 
Behnke,  121  Cal.  339.  342.  63  Pac.  812. 

9.  SabscrlptlOB  of  clerk— >E««eBtial  part 
of  writ,  without  which  there  is  no  execution 
to  be  amended;  sale  by  itself  is  insufficient. 
— O'Donnell  y.  Mersuire.  131  Cal.  627,  530, 
88  Am.  St.  Rep.  389,  63  Pac.  847. 

10.  Varlaace— la  aame  of  Jadrntont- 
debtor    la    wrrlt     Rale    of    Ideai    aoaaaa. — 

Variance  in  name  of  Judgrment-debtor  in 
writ,  where  writ  runs  to  John  O.  Welch, 
instead  of  John  O.  Welsh,  is  not  fatal  to 
writ,  where  court  finds  identity  of  person 
named,  and  where  rule  of  idem  sonans 
would  seem  to  kpply. — Donohoe-Kelly  Bank- 
ing Co.  v.  Southern  Pac.  Co..  138  Cal.  183. 
193,  94  Am.  St.  Rep.  28,  71  Pac.  93.  See 
People  V.  Fick,  89  Cal.  144.  26  Pac.  759; 
Galliano  v.  Kllfoy,  94  Cal.  86.  29  Pac.  416; 
People  v.  James.  110  Cal.  155.  42  Pac.  479. 

11.  Void  writ  of  exccatioa — May  bo  at- 
tacked by  aiotloa  to  vacate  and  set  aside, 
and  same  may  be  said  of  sale  made  under 
it. — Dorland  v.  Hanson.  81  Cal.  202.  205. 
15  Am.  St.  Rep.  44.  22  Pac.  552;  Buell  v. 
Buell,  92  Cal.  898«  898.  28  Pac.  448. 
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RBTI7RN  OF  BXBCUTIOM— MONBY  JUDGMENTS. 


rpt.n. 


§  683.  WHEN  MADE  KETUBNABLE.  The  execution  may  be  made  return- 
able at  any  time  not  less  than  ten  nor  more  than  sixty  days  after  its  receipt  by 
the  sheriff,  to' the  clerk  with  whom  the  judgment-roll  is  filed.  When  the  execu- 
tion is  returned,  the  clerk  must  attach  it  to  the  judgment-roll.  If  any  real 
estate  be  levied  upon,  the  clerk  must  record  the  execution  and  the  return 
thereto  at  large,  and  certify  the  same  under  his  hand  as  true  copies,  in  a  book 
to  be  called  the  ** execution  book,"  which  book  must  be  indexed,  with  the  names 
of  the  plaintiffs  and  defendants  in  execution  alphabetically  arranged,  and  kept 
open  at  all  times  during  office  hours  for  the  inspection  of  the  public,  without 
charge.  It  is  evidence  of  the  contents  of  the  originals  whenever  they,  or  any 
part  thereof,  may  be  destroyed  or  mutilated. 

History:    Enacted  March  11, 1872,  re-enactment  of  S  212  Practice  Act, 
adding  all  after  first  sentence. 


BETUBN  OP  EXECUTION. 

1.  Levy  is  essential  act. 

2.  Presumption  as  to  return  of  execution. 

3.  Sale  after  return  day — Effect  of. 

4.  Sale  on  foreclosure  of  materialman's  lien. 

5.  Sheriff — ^Liable  for  trespass,  when. 

6.  Same — Where  sheriff  has  taken  property  in 

lifetime  of  writ. 

Aa  to  amendeil  return  of  yirrit  of  ezecii- 
tlon,  see  note  13  Am.  Dec.  178-181. 

1.  LevT  iM  easentlAl  act  by  Which  prop- 
erty is  set  apart  for  satisfaction  of  Judgr- 
ment  and  taken  into  custody  of  law,  and, 
after  property  has  been  taken  from  de- 
fendant, his  interest  is  limited  to  its  appli- 
cation to  Judgrment  irrespective  of  time 
when  it  was  sold. — Southern  Cal.  L,  Co.  v. 
Ocean  Beach  H.  Co.,  94  Cal.  217,  222,  28 
Am.  St.  Rep.  116,  29  Pac.  627. 

2.  Presvaiptloii  «•  to  return  of  ezeen* 
tlon. — Where  it  can  not  be  determined  from 
affidavits  in  supplementary  proceedingrs 
when  an  execution  was  returned,  if  any 
presumption  is  to  be  applied  it  will  be 
presumed  that  the  execution  was  returned 
by  the  officer  within  sixty  days  after  re- 
ceipt by  him. — People  ex  rel.  Dorris  v.  Mc- 
Kamy,  28  Cal.  App.  196,  161  Pac.  743. 

3.  Sale    after    return    day— Effect    of. — 

Property  which  has  been  speciflcally  im- 
pressed with  burden  of  satisfyiner  Judgr- 
ment  may  be  sold  after  return  day  of  writ 
under  order  of  court  and  Judgrment-debtor 


Is  not  affected  by  time  within  which  such 
sale  shall  be  made. — Southern  Cal.  L.  Co.  v. 
Ocean  Beach  H.  Co..  94  Cal.  217,  224,  28 
*Am.  St.  Rep.  115,  29  Pac.  627. 

4.  Sale   on   foreeloanre   of   materialman's 

Hen  after  return  day  of  writ  should  not  be 
set  aside  where  only  ground  is  that  such 
sale  was  made  after  return  day,  since  time 
in  which  to  sell  property  for  satisfaction  of 
Judsrment  is  but  directory  and  under,  con- 
trol of  court,  and,  in  absence  of  some  show- 
ing: that  injury  has  resulted  from  delay  in 
making  sale,  sale  should  not  be  set  aside 
merely  because  not  made  before  return  day 
of  writ. — Southern  Cal.  L.  Co.  v.  Ocean 
Beach  H.  Co.,  94  Cal.  217,  224,  28  Am.  St. 
Rep.  116,  29  Pac.   627. 

5.  Sheriff— Liable    for    treapass,    when. — 

Sheriff  must  show  that  seizure  of  particular 
property  is  within  scope  of  his  writ,  and  if. 
by  terms  of  writ  such  seizure  is  author- 
ized only  within  limited  period  of  time, 
seizure  after  that  time  has  expired  is  un- 
authorized and  sheriff  is  liable  for  tres- 
pass.— Southern  Cal.  L.  Co.  v.  Ocean  Beach 
H.  Co..  94  Cal.  217,  221,  28  Am.  St,  Rep. 
115.  29  Pac.  627. 

6.  Same^Where  aherlff  has  taken  prop- 
erty 4n  lifetime  of  writ,  it  has  thereby  be- 
come lawfully  subject  to  application  in 
satisfaction  of  the  Judgrment,  and  sale  may 
be  made  at  any  time  thereafter. — South- 
ern Cal.  L.  Co.  V.  Ocean  Beach  H.  Co., 
94  Cal.  217,  221.  28  Am.  St  Rep.  116.  29  Pac. 
627. 


§  684.    MONEY  JUDGMENTS  AND  OTHEKS,  HOW  ENFOKCED.    When 

the  judgment  is  for  money,  or  the  possession  of  real  or  personal  property,  the 
same  may  be  enforced  by  a  writ  of  execution ;  and  if  the  judgment  direct  that 
the  defendant  be  arrested,  the  execution  may  issue  against  the  person. of  the 
judgment  debtor,  after  the  return  of  an  execution  against  his  property  unsatis- 
fied in  whole  or  part ; 

When  the  judgment  requires  the  sale  of  property,  the  same  may  be  enforced 
by  a  writ  reciting  such  judgment,  or  the  material  parts  thereof,  and. directing 
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the  proper  o£Scer  to  execute  the  judgment,  by  making  the  sale  and  applying 
the  proceeds  in  conformity  therewith ; 

When  the  judgment  requires  the  performance  of  any  other  act  than  as  above 

designated,  a  certified  copy  of  the  judgment  may  be  served  upon  the  party 

against  whom  the  same  is  rendered,  or  upon  the  person  or  oflScer  required 

thereby  or  by  law  to  obey  the  same,  and  obedience  thereto  may  be  enforced 

by  the  court. 

History:  Einacted  March  11,  1872,  re-enactment  with  additions  of 
1 213  Practice  Act;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  321. 

MONEY  JUDGMENT,  ETC.— HOW 
ENFORCED. 

L  Action  for  divorce — Order  of  sale  of  com- 
monitj  propertj. 

2.  After-acquired  title  —  Does  not   pass  by 

execution  sale. 

3.  Certified  eopj — In  second  class  of  judg- 

ments. 

i  CoDstmction  of  section  —  Besort  to  pro- 
ceedings in  contempt. 

5.  Enforcement  of  money  judgment — Annul- 

ment. 

6.  Foreclosure  sale  —  Of  properties  as  one 

tract. 

7.  Final  money   judgment   in   divorce — Ap- 

pointment of  receiver. 

8.  Judgment-lien  or  levy — Operation  of  upon 

interest  of  defendant. 

9.  Judgment   which   directs  sale   of   specific 

property. 

10.  Judgment  —  Unaffected  by  setting  aside 

nle. 

IL  Judgment  in  divorce  for  money — Money 
judgment  within  meaning  of  section. 

12.  Process   for  enforcement   of   judgment- 

Prescribed  by  section. 

13.  Presumption  —  As   to   execution   in  fore- 

closure. 
li  Same — Same — ^Process. 

15.  Process  to  enforce  judgment-^How  exe- 

cuted. 

16.  Sale  to  conform   to   judgment — Reciting 

material  parts. 

17.  Wilful  refusal  of  party  to  comply  with 

decree— Contempt. 

19.  Writ  of  venditioni  exponas^Not  neces- 
sary. 

W.  Writ  reciting  judgment  or  material  part 
— Order  of  sale.  *: 

1.  Actl«B  for  dt-vorca  Order  of  aale  of 
vMiamlty  property. — Court,  in  arrant! nfir 
divorce  and  ordering  sale  of  community 
property  and  division  or  other  disposition 
«f  proceeds,  is  authorized  by  this  section 
to  exercise  such  power,  and,  In  absence  of 
Provliion  of  code  requiring  conflrmiation  of 
■ftle,  conveyance  will  not  be  held  void 
vhere  sale  is  not  confirmed. — Kimple  y. 
Conway.  7S  Cal.  413,  414,  17  Pac.  646. 


2.  After-acquired  title— rDoca  not  paaa  by 
execution  aule,  and  such  after-acquired  title 
is  not  affected  by  it. — Rupert  v.  Jones,  119 
Cal.-  Ill,  112,  51  Pac.  26. 

3.  Certified  copy— In  second  clnao  of 
iadvmenta  mentioned  in  statute  is  as  in- 
dispensable as  execution  in  first  class  men- 
tioned, and  officer  has  no  more  authority 
to  enforce  Judgrment  of  foreclosure  with- 
out certified  copy  of  Judgrment  than  he 
would  have  to  enforce  simple  money  judg- 
ment without  an  execution. — Heyman  v. 
Babcock.  80  Cal.  867,  871. 

4.  Conatrnctlon  of  section— Reaovt  to 
proceedinsa  In  contempts — This  section  con- 
templates that  court  may,  if  necessary, 
resort  to  proceedlngrs  in  contempt  for  pur- 
pose of  enforcinar  obedience  to  Judgrment 
which  requires  execution  of  conveyance  by 
party  thereto. — Seventy-Six  L.  &  W.  Co.  v. 
Superior  Court,  93  Cal.  139,  143,  28  Pac. 
813. 

5.  Enforcement  of  money  Judgment— 
Annulment. — A  sale  made  upon  execution 
issued  upon  a  Judgrment  is  not  subject  to 
annulment  upon  the  grround  that  notice  of 
the  makingr  and  filing:  of  findingrs  and  of 
the  rendition  and  entry  of  the  Judg'ment 
was  not  served  upon  the  adverse  party  prior 
to  the  issuance  of  the  execution  and  sale  of 
the  property. — Foster  v.  Toungr,  172  Cal, 
817,    156   Pac.   476. 

6.  Foreclosure  sale— Of  properties  ns 
one  tract. — Court  has  power  to  render  Judgr- 
ment directing:  property  mort^a^ed  to  be 
sold  as  one  tract.— Hopkins  v.  Wiard,  72 
Cal.   299.   263,   18   Pac.   687. 

7.  Flnnl  money  Judgment  In  divorce— 
Appointment  of  receiver. — Where  in  suit 
for  divorce  defendant  upon  her  cross-com- 
plaint was  awarded  interlocutory  Judgrment 
in  her  favor  for  divorce,  and,  afterwards, 
upon  final  Judgment  for  one  hnndred  thou- 
sand dollars,  and  receiver, was  appointed 
after  Judgrment  to  carry  money  Judgrment 
Into  effect,  held  that  such  Judgment  can 
only  be  regrarded  as  ordinary  money  Judgr- 
ment, and  that  court  did  not  have  Jurisdic- 
tion to  order  sale  of  property  of  plaintiff, 
including  lands,  by  receiver,  as  writ  of 
execution  furnishes  an  ample  and  sufilcient 
remedy  and  is  only  means  provided  for  sat- 
isfying such  Judgrment. — White  v.  White. 
130  Cal.  697,  599,  80  Am.  St.  Rep.  1$0,  62 
Pac.  1062. 
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8.  JoAcaieiftt-lieii  or  Ictt^— Operatloa  of 
won  interest  of  defendoat* — Judgrment-lien 
or  levy  or  subsequent  sale  can  not  in  any 
event  operate  on  any  interest  in  land  not 
in  fact  owned  by  defendant — Lehnhardt  v. 
Jennings,  119  Cal.  192,  197,  48  Pac.  56,  61 
Pac.    195. 

8.  Judsment  whieh  direct*  sale  of  ape- 
eldc  property  to  satisfy  morterafire  or  other 
lien  upon  it,  falls  within  mode  of  enforcins: 
final  Judgment  where  Judgment  requires 
performance  of  any  other  act  than  payment 
of  money  or  delivery  of  real  or  personal 
property. — Heyman  v.  Babcock,  80  Cal.  867, 
371. 

• 

10.  JvdsmeBt  —  Unalleeted  by  settlnc 
aside  amle. — Judgment  remains  unchanged 
though  court  set  aside  sale  thereunder. — 
Hopkins  v.  Wiard,  72  Cal.  269,  268,  18 
Pac.   687. 


11.  Judgment    In    dtvorco    for    money-— 
Money  Judgment  within  meaning  of  section. 

— Judgment  in  divorce  for  money  upon  final 
decree  can  be  regarded  as  only  ordinary 
money  Judgment. — White  v.  White,  130  Cal. 
597,  599,  80  Am.  8t.  Rep.  160.  62  Pac.  1062. 

12.  Process  for  enforcement  of  Judgment 
^Prescribed  by  section* — Only  process  pro-- 
vided  in  this  state  for  enforcement  of 
Jud'rment  foreclosing  lien  upon  specific 
property  is  that  prescribed  by  this  section 
of  the  code. — Southern  Cal.  L.  Co.  v.  Ocean 
Beach  H.  Co.,  94  Cal.  217,  220,  28  Am.  St. 
Rep.  115,  29  Pac.  627. 

13.  Presumption— As  to  execution  In 
foreclosure  is  that  it  conforms  with  that 
portion  of  section  which  provides  that 
'*when  Judgment  requires  sale  of  property, 
same  may  be  enforced  by  writ  reciting 
such  Judgment,  or  material  parts  thereof, 
and  directing  proper  ofllcer  to  execute  Judg- 
ment by  making  sale  and  applying  proceeds 
in  conformity  therewith." — Northern  C.  I. 
Trust  V.  Cadman,  101  Cal.  200,  204,  35  Pac. 


667.     See    Newmark    ▼.    Chapnutn,    68    Cal. 
657,    558. 

14.  Same— Same— Process  under  which 
Judgment  in  foreclosure  cases  Is  enforced 
is  provided  for  in  this  section  and  in  sec- 
tion 694,  post. — Ontario  L.  &  I.  Co.  v.  Bed- 
ford, 90  Cal.  181.  186,  27  Pac.  89. 

IB.  Process  to  enforce  Judgment-— H4r«r 
executed.^ — ^Process  issued  to  enforce  Judg- 
ment under  this  section  is  always  executed 
without  notice  other  than  that  given  to 
general  public  by  ordinary  posting  and  ad- 
vertisement.— ^Lehnhardt  ▼.  Jennings,  119 
Cal.  192,  197,  48  Pac.  66,  61  Pac.  195. 


Id.  Sale  to  conform  to  Judgment— Re- 
citing material  parts* — Sale  must  be  in  con- 
formity with  Judgment  in  foreclosure  under 
writ  reciting  Judgment  or  material  parU 
thereof.— Hopkins  v.  Wiard,  72  Cal.  269.  263, 
13  Pac.  687. 

17.  Wilful  refusal  of  party  to  comply 
wltb  decree— Contempt. — ^Wilful  refusal  of 
party  to  comply  with  decree  of  court  of 
competent  Jurisdiction  directing  him  to  exe- 
cute conveyance  constitutes  contempt  of 
court  and  may  be  punished  as  such. — 
Seventy-Six  L.  &  W.  Co.  v.  Superior  Court, 
93  Cal.  189,  143,  28  Pac' 818. 

18.  Writ      of      venditioni      exponas Not 

necessary  to  Justify  sale,  as  it  is  only  direct- 
tion  to  perform  duty  which  already  exists 
and  sheriff  acquires  no  additional  authority 
from  its  issuance. — Southern  Cal.  L.  Co.  v 
Ocean  Beach  H.  Co.,  94  Cal.  217,  222,  28  Am! 
St.  Rep.  115,  29  Pac,  627. 

19.  W^rit  reciting  Judgment  or  material 
P^^ — Order  of  sale. — Writ  reciting  Judg- 
ment or  material  part  thereof  and  direct- 
ing ofllcer  to  execute  Judgment  by  making 
sale,  etc.,  Is  proper  course  in  foreclosure 
proceedings.  By  analogy  to  former  equity 
practice,  this  writ  is  usually  termed  an 
order  of  sale.— Tregear  v.  Etiwanda  W 
Co.,  76  Cal.  637,  642,  9  Am.  St.  Rep.  245 
18   Pac.    658. 


§  686.  EXECUTION  APTEE  FIVE  YEARS.  In  aU  cases,  the  judgment 
may  be  enforced  or  carried  into  execution  after  the  lapse  of  five  years  from  the 
date  of  its  entry,  by  leave  of  the  court,  upon  motion,  or  by  judgment  for  that 
purpose,  founded  upon  supplemental  pleadings ;    " 

[Not  to  revive  judgment  for  money.]    But  nothing  in  this  section  shall  be 

construed  to  revive  a  judgment  for  the  recovery  of  money  which  shall  have 

been  barred  by  limitation  at  the  time  of  the  passage  of  this  act. 

History:     Enacted  March  11,  1872,  founded  on  §214  Practice  Acf 
amendment  approved  March  9,  1895,  Stats,  and  Amdts.  1895,  p.  38.    ^ 

6.  Same— As  limitation  upon  statute   of 
limitations. 

7.  Same — Amendment  of  1895. 

8.  Death   of  judgmen t-deh tor  —  Enforce- 
ment of  judgment  after  five  years. 

9, 10.  Discretion  of  court— Granting  motion 
for  execution. 

11.  Same— Granting  on  ex  parte  motion 

Review. 


EXECUTION  AFTER  FIVE  YEARS. 

1.  Alias  execution. 

2.  Character  of  proceeding. 

3.  Constitutionality   of   section — In   gen- 

eral. 

4.  Same-  •Amendment  of  March  9,  1895. 

5.  Construction  of  section — As  to  gener- 

ally. 
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12.  Same — Same — Motion  to  vacate — Affi- 

davits. 

13.  Same — Order   recalling — ^Bes  judicata. 

14.  Enforcement   of   judgment   after   five 

years  —  Methods  —  Construction     of 
section. 

15.  Ex  parte  application  under  section. 

16.  Execution — As  to  jurisdiction  of  court. 

17.  Same — For  unpaid  allowance  —  Juris- 

diction to  issue  after  ten  years. 

18.  Same — On  judgment  foreclosing  mort- 

gage- 

19.  Issue    of     execution     after     fourteen 

years — Discretion  of  court. 

20.  Judgment — ^Barred  by  lapse  of  time— 

Not  revived, 

21.  Same  —  "For  recovery  of  money*' — 

Can  not  be  enforced  by  execution 
after  lapse  of  five  years. 

22.  Same — Of   foreclosure — Is  not  barred 

by  limitation   until   period   of   five 
years. 

23.  Same — Of  justices'  court — ^limitation 

of  action  on. 

24.  Notice — Of   application   for  leave   to 

issue  execution. 

25.  Order — For  execution  hereunder — Not 

a  new  judgment. 

26.  Same^Notice  of  application. 

27.  Same — Staying  proceedings. 

28.  Power  of  legislature — Inconsistency  of 

proceeding. 

29.  Proviso  in  section — To  effect  that  it 

is   not    to    be    construed   to    revive 
judgment. 

30.  Service  of  notice — Of  time  and  place 

of  making  motion  for  leave  to  issue. 

31.  Time  —  General  statute  of  limitations 

tppliee,  when. 
31  Title   by    adverse    possession  —  After 
judgment  for  ejectment. 

33-  35.  Under  Piaetice  Act. 

36.  Unpaid  order  for  alimony  —  May  be 

manifested  at  any  time. 

37.  Where  an  execution  has  issued — ^Upon 

which  a  void  sale  has  been  made. 

!•    Alias  czcc«tt«ift^ — ^The  court   does   not 
exhaust  iU  power  to  order  execution  under 


strued  to  permit  an  order  to  foe  made  for 
isBuance  of  execution,  upon  motion  without 
notice  to.  defendants,  is  constitutional,  as 
legislature  has  undoubted  power  to  provide  y^ 
that  execution  may  issue  on  Judgrment  at  v 
any  time  after  its  entry  or  rendition. — 
Harrier  v.  Bassford,  145'Cal.  529,  531,  78  Pac. 
1038. 


4.  Same^Amendiiieiit   of   March   IK    188CS. 

^The  power  of  the  legislature  to  estab- 
lish or  alter  the  period  of  limitation  as 
to  contracts  then  in  force  is  subject  only 
to  the  restriction  that  a  reasonable  time 
must  be  allowed  for  the  prosecution  of  a 
proceeding  after  the  passasre  of  the  act  es- 
tablishins:  or  shorteninsr  the  period  in  force. 
— Doehla  v.  Phillips.  161  Cal.  492,  91  Pac. 
330;  Bredfleld  v.  Hannon,  151  Cal.  498,  91 
Pac.  384. 

Aa  to  power  of  learlsl«tiire»  see  par.  28, 
this    note. 

5.  ConatmctloB  of  aeetlon— Aa  to  aren- 
eral. — This  section  was  intended  to  and 
does  apply  to  Judgement  requiring:  party 
agrainst  whom  it  is  rendered  to  do  some 
specific  act,  as,  for  example,  to  deliver  spe- 
cific real  or  personal  property.  Therefore 
court  propery  eets  aside  and  vacates  for- 
mer order  authorizing  writ  of  execution 
to  issue  upon  decree  foreclosingr  street 
assessment  after  lapse  of  five  years,  %,nd 
vacate  sale  made  thereunder;  as  such  writ 
of  execution  is  improperly  issued  after  lapse 
of  five  years,  and  is  not  authorized  under 
provisions  of  this  section. — ^Dorland  v.  Han- 
son, 81  Cal.  202,  204,  15  Am.  St.  Rep.  44,  22 
Pac.  562.  See  Cortez  v.  Superior  Court,  86 
Cal.  278,  21  Am.  St.  Rep.  87,  24  Pac.  1011: 
Jacks  V.  Johnstop,  86  Cal.  384,  885,  386,  21 
Am.  St.  Rep.  50,  24  Pac.  1057;  Buell  v.  Buell, 
92  Cal.  393,  398,  28  Pac.  443. 

6.  Same^Aa  llmltatloii  opon  statote  of 
Itmltatlona. — The  above  section  is  a  limita- 
tion upon  the  operation  of  the  statute  of 
limitations  under  the  provisions  of  section 
836,  ante,  to  the  extent  that  it  passes  within 
the  discretion  of  the  courts  the  power  to  / 
authorize  the  enforcement  by  the  ordinarj^ 
processes  provided  by  law  of  a  Judgrment 
otherwise  barred  by  the  statute. — Saunders 
V.  Simms,  183  Cal.  167,  190  Pac*.  806. 

T.  Same— AmeBdmeat  of  1805. — Construed 
to  apply  to  and  authorize  the  enforcement, 


that  may  remain. — ^Wejdon   ▼.   Rogrers,    159 
Cat  761,  116  Pac.  464. 
S*    Ckaraeter   of    proeeedteir^ — ^Is    neith<9r 


the  provisions  of  this   section  by  a  single  Rafter  the  period  stated,  of  all  money  Judg 

exercise  thereof,   but   may   make   a   subse-  T  ments,  rendered  at  the  time  of  the  amend- 

qnent  order  for  execution  for  the  deficiency      ment,  and  not  then   barred  by  the  general 

statute  of  limitations. — ^Doehla  v.  Phillips, 
151  Cal.  490,  91  Pac.  330;  Bredfield  v.  Han- 
non,   151    CaL    498,   91   Pac.    384;   Weldon   v. 

an  •'Sictlon-  nor  a  "special  proceeding  of  a      Bogrers,  151  Cal.  438,  90  Pac.  1062. 

dvU  natare."  within  the  meaning  of  these   /    g,     De«th    of    Jvdgment-debtor— Baforce- 

tenns  aa   nsed   in    the    general    statute    oy   ^^.^  ^,  Jadgaieat  after  fire  years.— In  those 

limitations;  but  Is  merely  a  subsequent  step 

in  an  action  or  special  proceeding  already 

csommenced.— Doehla    v.    Phillips,    151    Cal. 

496.  91  Pac.  380;   Bredfield  v.  Hannon,   151 

Cal.  498.  91  Pac.  334. 

S.    OMatltatloaaUty   of   aectloa — la    «ea- 

tvaL—This  section,  so  far  as  it  may  be  con- 


cases  in  which  a  Judgment-debtor  has  died 
and  the  statute  of  limitations  has  run 
against  the  Judgment,  under  the  provisions 
of  the  above  section  the  court  may  grant 
the  Judgment-creditor  leave  to  enforce  the 
Judgment  by  the  presentation  of  a  claim 
pgalnst    the    estate   of    the   deceased   Judg- 
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ment-debtor  and  by  brinsrlns:  an  action 
thereon  in  case  the  claim  is  rejected. — 
Saunders  v.  Slmms,  183  Cal.  167,  190  Pac. 
?06. 

9.  Discretion  of  eonrt—- GraatlBv  motion 
for  execution  upon  judgrment  after  lapse 
of  five  years  from  date  of  Its  entry,  by 
leave  of  court,  under  this  section,  is  matter 
within  discretion  of  court,  and  where  dis- 
cretion is  not  abused,  order  of  court  will 
not  be  disturbed. — Wheeler  v.  Eldred,  121 
C3b1.  28,  29,  66  Am.  St.  Rep.  20,  63  Pac.  481; 
Wheeler  v.  Eldred.  137  Cal.  87,  38,  69  Pac. 
619.  See  Van  Renssalaer  v.  Wrigrht,  121 
N.  Y.  626,  25  N.  E.  3:  Bank  of  New  York  v. 
Eden,  17  Johns.   (N.  Y.)   105. 

10.  Under  the  provisions  of  the  above 
section  the  court  in  which  a  Judgrment  was 
rendered  asked  a  discretion  upon  a  show- 
ing  of  proper  grounds,  to  determine  whether 
the  Judgment  may  be  enforced  at  all  after 
the  lapse  of  five  years,  although  on  an 
application  fqr  a  writ  of  execution  or  in 
proceedings  to  vacate  it,  the  court  can  not 
properly  consider  defenses  to  the  general 
action  or  circumstances  leading  up  to  the 
Judgment. — Creditors  Adjustment  Co.  v. 
Newman,  185  Cal.  609,  197  Pac.  334,  follow- 
ing doctrine  in  Wheeler  v.  Eldred.  121  C^l. 
28,  66  Am.  St.  Rep.  20,  53  Pac.  481;  Weldon 
v.  Rogers,  159  Cal.  700,  116  Pac.  464. 

11.  Snme— Orantlns  on  ex  parte  motion 
»Revle\T. — In  a  case  where  the  original  ap- 
plication for  the  issuance  of  execution  upon 
a  judgment  more  than  five  years  old  was 
made  with  the  notice,  and  the  order  there- 
for was  apparently  granted  without*  show- 
ing of  meritorious  grounds  for  enforce- 
ment of  the  Judgment  the  court  may 
properly  grant  such  order  because  no  show- 
ing is  required  under  the  terms  of  the  stat- 
ute, and  the  court  has  authority  to  grant  the 
writ  o'n  ex  parte  motion;  but  such  order 
is  reviewable  on  motion  to  vacate  the  order 
and  recall  the  execution. — Creditors  Ad- 
justment Co.  V.  Newman,  185  Cal.  609,  197 
Pac.  334,  following  the  doctrine  in  Harrier 
V.  Bassford,  145  Cal.  629,  78  Pac.  1038; 
Doehla  v.  Phillips,  151  Cal.  488,  91  Pac.  330. 

See  pars.  15,  24,  30,  this  note. 

12.  Snme-:-Same — Motion  to  Tacntc — ^Affi- 
davits.— A  motion  to  vacate  such  an  order 
and  to  quash  the  execution  granted  may 
be  duly  made  by  a  defendant,  on  notice  to 
plaintiff,  and  upon  the  service  of  affidavits 
supporting  such  a  motion. — Creditors  Ad- 
justment Co.  v.  Newman,  186  Cal.  509,  612, 
197  Pac.   384. 

IS.     Same— Order  recalilns'— Res  Judicata. 

— The  granting  of  an  order  recalling  a  writ 
of  execution  is  a  Judgment  on  the  merits 
as  to  the  plaintiff's  rights  to  enforce  a 
Judgment  under  the  provisions  of  the  above 
section,  as  to  of  grounds  presented,  or  de- 
fenses thereto  open  to  the  plaintiff,  because 
the  question  of  the  plaintiff's  right  to  exer 
cutlon  was  clearly  before  the  court  on  its 
merits,  and  even  though  the  court  may  have 
committed   error   in    the   admission    of   cer- 
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tain  evidence  and  in  considering  certain 
grounds  of  objection  to  the  original  order, 
which  would  have  been  called  for  reversal 
on  appeal,  the  court  had  Jurisdiction  to  act 
in  the  premises,  and  the  Judgment  having 
become  final,  without  appeal  and  other  di- 
rect attack,  is  conclusive,  whether  the  mat- 
ter '^as  rightly  or  wrongly  decided,  as  to 
all  matters  presented  and  all  matters  which 
should  have  been  presented  at  the  hearing. 
— Creditors  Adjustment  Co.  v.  Newman,  185 
Cal.  609,  197  Pac.  334,  following  doctrine  in 
Keech  v.  Beatty,  127  Cal.  177,  59  Pac.  837; 
Lam  V.  Wahlenmair,  144  Cal.  91,  108  Am.  St. 
Rep.  66.  77  Pac.  766;  Curtis  v.  Upton,  175 
Cal.   332,   166   Pac.   935. 

14.  Bnforcement   of  Judgment    after   ll-ve 
year*— Mettaoda-^Conatrnetlon   of   section. — 

Under  the  provisions  of  the  above  section 
regulating  the  enforcement  of  Judgments 
after  the  lapse  of  five  years,  the  procedure 
is  not  limited  to  enforcement  by  execution, 
but  include  such  means  as  are  provided 
by  law  for  the  enforcements  of  various 
classes  of  Judgment. — Saunders  v.  Simms, 
183  Cal.  167,  190  Pac.  806. 

15.  Bz    parte    application    under   aectton, 

upon  an,  the  court  has  no  power  to  direct 
the  payment  of  money  but  only  to  grlve 
leave  that  the  former  Judgment  be  carried 
into  execution.  The  amounts  to  be  specified 
in  the  execution  must  be  determined  solely 
by  the  terms  of  the  Judgment  upon  which 
it  was  to  be  founded  and  such  amount 
could  not  be  enlarged  or  diminished  by  any- 
thing in  an  order  made  under  this  section. 
—Weldon  v.  Rogers.  154  Cal.  632,  686,  98 
Pac.    1070. 

A«  to  notice  of  application,  see  pars.  11, 
24,  80.  this  note. 

1«.  Bxecntlon  —  A«  to  Jariadlctlon  of 
conrt« — The  court  has  no  power  to  direct  the 
payment  of  money  as  required  under  the 
Judgment,  issue  of  execution  whereof,  ufider 
the  authority  of  this  section,  is  sought,  but 
merely  to  give  leave  that  the  former  Judg>- 
ment  be  carried  into  effect,  and  so  far  as 
an  order  hereunder  directs  that  execution 
be  issued  for  a  named  amount  it  is  yseless 
and  void. — Weldon  v.  Rogers,  164  Cal.  635 
98  Pac.   1070. 

17.  Same — For  unpaid  allowance— slnrla* 
diction  to  i«ine  after  ten  yeam.— The  court 
may.  under  the  authority  of  this  section, 
direct:  issue  of  execution  for  unpaid  bal- 
ance of  allowance  in  a  divorce  case.  If  valid 
when  made,  and  the  failure  of  the  wife,  for 
a  period  of  ten  years,  to  make  an  effort 
to  compel  payment,  does  not  show  an  abuse 
of  the  court's  discretion.—Harlan  v.  Har« 
Ian,  164  Cal.  343,  98  Pac.  82. 

As  to  unpaid  order  for  alimony,  see   par 

36,   this  note. 

19.  Same  — On  Judgment  forecloaln^ 
mortvave  given  to  secure  payment  of  money- 
can  not  be  issued  after  five  years  from  date 
of  rendition  of  Judgment.— Jacks  v.  John- 
ston, 86  Cal.  884,  385.  21  Am.  St.  Rep  so 
24    Pac.    1057.      See   Borland    v.   Hanson     81 
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Cat.  102,  204,  15 
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Am.  St.  R«p.   44,   22  Pac. 


Ill  base  mt  exeentloa  mfter  fowteem 
yrari  Dtocggtl»m  of  coort.^ — ^Where  the 
Jodrment  had  never  been  satisfied.  In  whole 
or  in  part,  and  the  failure  to  enforce  it 
wu  without  prejudice  to  the  le^al  rights 
of  the  Jadsment- debtor,  and  nothing:  ap- 
pears whereby  in  equity  and  grood  conscience 
he  thoald  not  be  compelled  to  pay  It,  It 
is  act  an  abuse  of  discretion  to  order  exe- 
cution upon  a  money  Judsrment  after  the 
lapse  of  fourteen  years  from  entry  thereof. 
-Doehia  ▼.  Phillips,  151  Cal.  495,  91  Pac. 
330;  and,  as  to  issue  after  lapse  of  five  years, 
BredlSeld  ▼.  Hannon,  161  Cal.  498,  91  Pac. 
U4. 


■tent— Banred  by  lapse  of  time 
-*X«t  rcTlTed^ — Old  judgments  long  since 
d«fanct  can  not  be  revived  by  amendment 
to  section  as  to  remedy  on  which  barred 
by  lapse  of  time. — Mann  v.  McAtee,  S7 
Cal  11,  15. 


21.  Basic  *<For  iccovexy  of  ■loney"— 
Cas  M»t  be  eaforced  by  exeeatton  after 
h»se  ef  flTe  years  from  entry  thereof. — 
Cortei  v.  Superior  Court,  86  Cal.  274,  278, 
21  Am.  St.  Rep.  37,  24  Pac.  1011.  See  Dor- 
laod  T.  Hanson,  81  Cal.  202,  15  Am.  St. 
ReiK  44,  22  Pac.  552. 

2L  Same— Of  foreclosure— Is  not  barred 
^7  lisiitatloa    until    period    of    flve    years 

Md  six  months  after  its  entry,  five  years 
b«lBg  time  provided  In  statute  of  llmita- 
tioDs,  and  six  months  In  which  appeal  may 
be  taken,  and  where  this  period  has  not 
expired  at  time  execution  is  issued,  such 
eiecatlon  will  not  be  illeeral. — Harrier  v. 
Bassford,  146  Cal.  629,  681,  78  Pac.  1088. 

21.  Same — Of  Jnstlcea'  eonrt— lilmltatlon 
•(•etien  on. — This  section  provides  a  differ- 
ent period  of  limitation  from  section  386, 
aote,  and  with  section  925,  post,  does  not 
aathorize  independent  action  on  judsrment 
rendered  In  Justices'  court  after  the  lapse 
of  five  years. — John  Heinlen  Co.  v.  Cadwell, 
3  Cal  App.  80,   84  Pac.   448. 

81  Notice— Of  appUeatlon  for  leave  to 
*■■■«  czecntion  need  be  fflven  only  where 
tkere  is  some  statute  expressly  prescribing' 
It— Harrier  v.  Bassford,  145  Cal.  629,  582, 
7i  Pac.  1088. 

As  te  ex  parte  order,  see  pars.  11,  16,  this 
Bota 

As  to  service  of  notiee  of  time  and  place 
^  — Irtag  motion,  see  par.  80. 

2Sk  Older  — >  For  exeevtlon  hcrevndcr-^ 
^•C  a  new  Jndsment« — The  recital  ^s  to  In- 
terest is  to  be  construed  simply  as  an  adju- 
^catioa  of  the  amount  then  due,  for  which 
execution  should  issue. — ^Doehia  v.  Phillips, 
«1  CaL  496,  91  Pac.  880. 

2C  SasM— Notiee  of  application. — The  or- 
der is  not  invalid  for  want  of  a  previous  no- 
tice of  application.  The  statute  does  not 
require  notice,  and  this  omission  does  not 
iBTSlidaU  it.— Doehia  v.  Phillips,  151  Cal. 
4*t  91  Pac.  830;  Bredfleld  v,  Hannon.  161 
'"al  498.  91  Pac.  834, 


Aa  to  ex  parte  order,  and  vrantlntf  of 
writ  on,  see  pars.  11,  16,  this  note. 

27.  Same— Staytnir  proeeedlnirs  does  not 
operate  to  suspend  running  of  statute.— 
Cortex  V.  Superior  Court,  86  Cal.  274,  278, 
21  Am.  St.  Rep.  87,  24  Pac  1011. 

as.  Power  of  learlslatnre-^Ineonslsteney 
of  proeeedlnir* — ^While  it  may  appear  incon- 
sistent that  a  Judgment  may  be  barred  by 
the  general  statute  of  limitations,  so  far 
as  the  maintenance  of  a  new  action  thereon 
is  concerned,  and  yet,  by  leave  of  the  court, 
be  enforced  by  execution,  the  lansruagre  of 
the  statute  must  be  so  construed,  and  the 
power  of  the  legrislature  to  so  provide 
recogrnlzed. — Doehia  v.  Phillips,  151  Cal.  494. 
91  Pac.  880;  Bredfleld  v.  Hannon,  161  Cal. 
498.  91  Pac  834;  Weldon  v.  Rogrers,  151  Cal. 
488,  90  Pac.  1062. 

As   to   conatltntlonallty   of  provlslonf   see 

pars.  3,  4,  this  section. 

2P.  Proviso  In  section— To  effect  that  It 
Is  not  to  be  eonatmed  to  revive  Jndvment 

for  recovery  of  money  is  not  applicable  to 
case  wherein  Judgrment  was  rendered  after 
enactment  of  section  as  amended,  and 
where  it  could  not  have  been  barred  by 
limitation  at  time  of  passasre  of  amendment. 
— Harrier  v.  Bassford,  145  Cal.  529,  631,  78 
Pac.  1038. 

ao.  Servlee  of  notice— Of  time  and  plaee 
of  maklnir  motion  for  leave  to  Issue  execu- 
tion is  not  required  under  this  section. — 
Harrier  v.  Bassford,  145  Cal.  529.  532,  78 
Pac.  1038. 

81.  Time— General  statnte  of  limitations 
applies  only  to  actions  and  special  kiroceed- 
Inga,  and  not  to  motions  of  this  character 
for  leave  to  Issue  an  execution,  as  to  which 
no  limitation  as  to  time  Is  fixed. — Doehia 
V.  Phillips,  161  Cal.  492,  91  Pac.  330;  Bred- 
fleld V.  Hannon,  151  Cal.  498,  91  Pac.  334. 

82.  Title  by  adverse  possessions-After 
Jndsment  for  ejeetment. — The  provisions  of 
the  above  section  do  not  prevent  the  Judgr- 
ment defendant  from  acquiring  title  to 
land  in  an  ejectment  suit  by  adverse  pos- 
session after  Judgrment  and  before  issue  of 
execution. — Hodgrkins  v  Peoples  Water 
Company,   177  Cal.   780,   171  Pac.   945. 

88.  Under  Practice  Act  before  order  al- 
lowingr  execution  to  Issue  could  be  reg:u- 
larly  entered,  it  was  necessary  to  make 
it  appear  to  satisfaction  of  court  that  some' 
portion  of  Judgrment  remained  unsatisfied, 
and  this  fact  was  to  be  Judicially  ascer> 
tained. — Solomon  ▼.  Magruire,  29  Cal.  227, 
229. 

84.  Correspondlngr  section  of  Practice 
Act  held  to  refer  only  to  execution  issued 
by  clerk  of  court  of  record  having:  seal, 
and  not  to  execution  issued  by  Justice  of 
peace. — White  v.   Clark,   8  Cal.   512,   613. 

As  to  rivht  of  execution  to  enforce  Jndv- 
ment  lost  by  lapse  of  time  under  Practlee 
Act,  see  Stout  v.  Macy,  22  Cal.  647,  650. 

85.  Notice  under  Practice  Act  was  not 
required  to  be  griven  of  issuance  of  execu- 
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BXBCUTION— AFTBR   DEATH — TO   WHOM   ISSUED. 
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tlon  In  cases  of  Judgment  rendered  more 
than  five  years  before  application. — Bryan 
V.   Stidger,    17    Cal.   270,    271. 

80.  Unpaid  order  for  alimony— -May  be 
manifested  at  any  time  by  court  ordering: 
issue  of  execution  and  delay  of  ten  years 
after  making  of  order  for  alimony  will  not 
invalidate  execution. — Harlan  v.  Harlan,  154 
Cal.  341,  343.  98  Pac.  82. 


As  to  ezecvtioto  for  vnpald  allowance,  see 

par.    17,    this    note. 

37.     Where     an     execution     has     Issned— 
Upon    which    a    void    sale    has    been    ntadc 

under  which  the  purchaser  is  entitled  to 
a  return  of  his  money  there  is  no  proper 
credit  upon  the  original  Judgrment  and  the 
court  may  properly  order  execution  fpr  the 
full  amount  thereof. — Weldon  v.  Roarers, 
157  Cal.  410,  415,  108  Pac.  268. 


§  686.  WHEN  EXECUTION  MAY  ISSUE  AGAINST  THE  PKOPEKTY  OF 
A  PARTY  AFTEK  HIS  DEATH.  Notwithstanding  the  death  of  a  party  after 
the  judgment,  execution  thereon  may  be  issued,  or  it  may  be  enforced,  as 
follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon  the  application  of  his 
executor  or  administrator,  or  successor  in  interest ; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the  judgment  be  for  the 
recovery  of  real  or  personal  property,  or  the  enforcement  of  a  lien  thereon. 

History:     Enacted  March  11,  1872,  founded  on  S  215  Practice  Act 


EXECUTION  APTER  DEATH. 

1.  Execution  after  death  of  debtor. 

2.  Issue  of  execution  at  instance  of  personal 

representative. 

1.     BxccntloA  after  death   of  the  debtor. 

— Execution  agrainst  property  of  Judfrment- 
debtor  after  death  miffht  be  Issued  under 
Practice  Act  upon  permission  of  probate 
court,  but  in  case  where  Judgrment  was  in 
force  when  amendment  of  1864  went  into 
effect,  a'uthorlty  was  sriven  to  issue  such 
execution  only  in  case  of  Judsrment  for  recov- 
ery of  real  or  personal  property, — Myers  ▼. 


Mott,  29  Cal.  359,  868,  87  Am.  Dec.  49.  See 
Bank  of  Stockton  v.  Howland,  42  Cal.  129. 
133;  Holladay  v.  Hare.  69  Cal.  517,  11  Pac. 
28;  Brigrss  v.  Breen,  123  Cal.  657,  662,  56 
Pac.    633,    886. 

Aa  to  execution  not  to  tumue  after  death, 

see,  post,  §  1505  and  note. 

2.  Isave  of  execution  at  Inatance  of  p<'r- 
sonal  representatlTe  may  be  had  hereunder 
without  resort  to  a  civil  action,  and  after 
the  expiration  of  five  years  from  date  of 
entry. — Weldon  v.  Rogrers,  151  Cal.  438,  90 
Pac.  1062. 


§  687.  EXEOUTION,  HOW  AND  TO  WHOM  ISSXTED.  Where  the  execu- 
tion is  against  the  property  of  the  judgment  debtor,  it  may  be  issued  to  the 
sheriff  of  any  county  in  the  state. 

Where  it  requires  the  delivery  of  real  or  personal  property,  it  must  be  issued 
to  the  sheriff  of  the  county  where  the  property,  or  some  part  thereof,  is  situated. 

[Kequiring  sale  or  delivery  of  real  property.]  If  the  judgment  directs  or 
authorizes  the  issuing  of  any  process  requiring  the  sale,  or  the  delivery  of  pos- 
session of,  or  otherwise  affecting  specific  real  property,  which  is  then,  or  sub- 
sequently becomes,  a  part  of  a  county  other  than  that  in  which  such  judgment 
was  entered,  such  process  may  be  issued  to,  and  executed  by,  the  sheriff  of  such 
other  county,  as  to  the  property  situate  therein. 

[ExecntioiiB  to  differ^it  oounties.]    Executions  may  be  issued  at  the  same 

time  to  different  counties. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  216  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  163,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  683, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  454. 
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EXECUTION  APTEB  DEATH— AGAINST 
WHAT  PEOPEBTY. 

1.  Ezeention  directed  to  sheriff  or  any  con- 

•ttble  in  eoontj. 

2.  Irregularitj  does  not  render  service  void. 

Aa  f  cxccntloa    mm   evidence    of    ofllcer*a 
risfet  to  sake  levy^  see  note  18  Ann.  Gas. 

1128. 


As  to  cxc««tloii   opon   property  of  Jndir- 
it-dcMor»  1m  itoiftemi*  dlreetlon  to  aherUf* 

etc,  see,  ante,  §  682  and  note. 

Am  to  form  of  excentlOB,  see,  ante,  §  682 
and  note. 


Aa  to  proceaa  of  avperlor  court  eztcndlnv 
to  all  parts  of  atate,  see,  ante,  9  78  and 
note. 

1.  Bxecntion  may  be  directed  to  ataerllf 
or  any  constable  In  county. — Each  officer  Is 
vested  with  full  power  to  serve  writ,  and 
it  is  indifferent  matter  to  whom  it  is  issued. 
— Ross  V.  Wellman,  102  Cal.  1.  B,  36  Pac. 
402. 

2.  Irresnlarlty  does  not  render  service 
void. — Execution  directed  to  constable  of 
Tule  River  Township,  and  return  showing 
that  it  was  received  and  executed  by  sheriff 
of  Tulare  county,  is  mere  Irregrularity  and 
does  not  render  service  void. — Ross  v.  Well- 
man,  102  Cal.  1,  5,  36  Pac.  402. 


§688.  WHAT  SHALL  BE  LL&BLE  TO  BE  SEIZED  ON  EXECUTION. 
HOT  TO  BE  AFFECTED  TILL  A  LEVY  IS  MADE.  All  goods,  chattels, 
moneys,  and  other  property,  both  real  and  personal,  or  any  interest  therein,  of 
the  judgment  debtor,  not  exempt  by  law,  and  all  property  and  rights  of  prop- 
erty seized  and  held  under  attachment  in  the  action,  are  liable  to  execution. 

Shares  and  interefts  in  any  corporation  or  company,  and  debts  and  credits, 
and  all  other  property,  both  real  and  personal,  or  any  interest  in  either  real  or 
personal  property,  and  all  other  property  not  capable  of  manual  delivery,  may 
be  levied  upon  or  released  from  levy  in  like  manner  as  like  property  may  be 
attached  or  released  from  attachment. 

Gold  dust  must  be  returned  by  the  officer  as  so  [much]  money  collected  at  its 

current  value,  without  exposing  the  same  to  sale.    Until  a  levy,  property  is 

not  affected  by  the  execution. 

History:  Ehiacted  March  11,  1872,  re-enactment  of  S  217  Jr^'actlce 
Act  as  amended  1854  (Stats.  1854»  p.  84) ;  amendment  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  163,  held  un- 
conBtitutlonal,  see  history,  f  5  ante;  amendment  approved  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  683,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  464. 


WHAT  PROPEBTY  LIABLE  TO  EXECU- 
TION. 

1.  All  beneficial  estates — Are  liable  to  be 
taken  in  ezeention. 

1  Same— Prindple  as  well  as  policy  of 
f  law. 

3.  Gars,  etc,  of  electric  railway. 

4.  Same — Sections  of  raUway  lines. 

5.  Cheek   on   bank   deposit  —  Ezeention 

upon  fund. 

6.  Chose  in  action — Whether  subject  of 

levy. 

7.  CoDditional   sale  —  Title    retained   by 

seller— Subject  to  levy. 

8,9.  Construction  of  section — As  to  inten- 
tion. 
10,11.  Common-law    rule    as    to    execution- 
Modification  of. 
12.  Same — Effect  of  code  provision. 

13- 15.  Debts    due    judgment-debtor  —  Levy 
upon. 

16.  Same — Garnishee  may   off -set  against 
claim  of  judgment-creditor. 


17.  Execution  —  Affects    property    from 

what  time. 

18.  Formal  levy  is  not  necessary,  when. 

19.  Further  levy  —  Where  execution  has 

been   issued  and  a  void   sale  been 
made. 

20.  Growing  crops  as  rent — ^Levy  upon  in- 

terest of  lessor. 

21.  Homestead — Levy  of  execution  creates 

no  lien. 

22.  Same— Set  apart  for  widow  in  probate. 

23.  Interest  of   debtor   in  shares   of   cor- 

poration. 

24.  Same — Sale   of   interest   .-^f   debtor  in 

shares. 

25.  Same — Purchaser  at  execution  fale  of 

shares  of  stock. 

26.  Interest  in  lands — Under  our  codes. 

27.  Interest  reserved  by  truster  in  deed  of 

trust. 

28-31.  Judgment — Not  subject  to  levy  and 
sale  under  execution  as  personal 
property. 
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PROPERTY  LIABLE  TO  EXECrTIOFT. 
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32, 33.  Same  —  When   valid   becomes   lien   on 
property  when  docketed. 

34.  Justification — Not  made  ont  hy  officer, 

when. 

35.  Land  liable  to  execution — Embraces  all 

titles  legal  or  equitable. 

36.  Levy  of  execution — Is  made  in  same 

manner  as  levy  upon  attachment. 

37.  Same — Pending  judgment-lien. 

38.  Levy  upon  money — Absence  of  show- 

ing of  manner  of  making  levy — Pre- 
sumption. 

39.  Levy  upon  property — In  possession  of 

stranger  to  writ. 

40.  Lien  of  attachment  —  Is  merged  in 

judgment. 

41-  43.  Lien   of   execution  —  Does  not   begin 
where  judgment  is  not  lien. 

44.  Order  of  sale  by  court — Not  necessary. 

45.  Order  upon  debtor  by  creditor. 

46.  Outstanding  title — Showing  of. 

47, 48.  Same — Evidence  of  right  to  recover  in 
ejectment. 

49.  Pledgeor's   interest — May   be   reached 

under  execution. 

50.  Possessory  claim  to  land — By  pre-emp- 

tion settler. 

51.  Proceedings    supplementary   to    execu- 

tion— Effect  of  notice  to  debtor  of 
judgment-debtor. 

52-  54.  Promissory  note — Subject  to  sale  under 
execution  —  Not  exempt  —  Not  a 
* '  credit. ' ' 

55.  Purpose  of  lien — Piling  of  notice. 

56.  Purpose   of   attaching   under   writ   of 

execution. 

57.  Beal    estate    of    a   judgment-debtor — 

Liable  to  execution. 

58.  Bight   of   set-off  —  As   between  judg- 

ments. 

59.  Same — ^Judgments  in  cross-actions. 

60.  Sale  and   conveyance  under  execution 

— Will  pass  all  interest  held  by  judg- 
ment-debtor. 

61.  Sale  of  city's  interest  in  land,  upon 

execution. 

62.  Seat  in  stock  exchange — Not  property 

subject  to  execution. 

63.  Service  of  copy  of  execution  and  no- 

tice of  garnishment.  , 

64.  Shares   of   stock — Constitute   property 

which  belongs  to  shareholder. 

65.  Seizure    of    pledge — Sheriff    liable   as 

trespasser,  when. 


1.  All  benellcial  est«te«— Arc  liable  to  be 
taken  In  execotlon,  irrespective  of  question, 
whether  they  are  lesral  or  equitable. — Ken- 
nedy V.  Nunan,  52  Cal.  326,  831;  Le  Roy  v. 
Dunkerly,  54  Cal.  462,  460. 

2.  Same— Principle  aa  well  aa  policy  of 
lavr  is  to  subject  every  species  of  property 
of  judsment-debtor  to  payment  of  his  debts, 
and  no  species  of  property  is  exempt  except 
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such  as  fs  especially  exempted  by  law. — 
Pacific  Bank  v.  Robinson,  57  Cal.  620.  522. 
40  Am.  Rep.  120. 

3.  Cara,  etc.,  of  dectrtc  railway. — Qual- 
ity of  exemption  from  execution  which  per- 
tains to  franchise  of  street  railway  corpora- 
tion does  not  extend  also  to  property  such 
as  cars,  trucks,  electric  groods  and  supplies, 
fire-proof  safe,  etc..  used  in  business  of 
operatinsT  line  of  street  railway;  and  such 
property  is  subject  to  attachment  and  exe- 
cution in  like  manner  as  other  property 
not  exempt  by  statute. — Risdon  I.  A  L.  Co. 
V.  Citizens'  T.  Co.,  122  Cal.  94,  97,  68  Am.  St. 
Rep.  25,  64  Pac.  629.  See  Lathrop  v.  Mid- 
dleton,  28  Cal.  257;  Humphreys  v.  Hop- 
kins. 81  Cal.  551,  15  Am,  St.  Rep.  76.  22 
Pac.  892:  Gregrory  v.  Blanchard,  98  Cal. 
311,   33   Pac.    199. 

4.  Same — Sections     of     railway     llnea. — 

Whether  rule  as  to  liability  on  attachment 
or  execution  should  extend  to  sections  of 
railway  lines  or  to  parts  of  other  similar 
Immovable  property  susceptible  of  use  only 
as  unit,  quaere. — Risdon  I.  &  L.  Co.  v.  Citl- 
sens'  T.  Co..  122  Cal.  94,  97,  68  Am.  St,  Rep. 
25,  54  Pac.  529. 


5.     Check     on     bank     deposit — ^Bxecntlon 
upon  fund. — Where  checks   were   drawn   by 
Judgrment-debtor    on    deposit    in    bank     in 
favor   of   dinrerent  persomi   before   gramish- 
ment  of  such   funds  under  execution  issued 
out    of    United    States    circuit    court,    and 
checks   were    presented    for   payment   after 
garnishment,    and    payment    refused,     held 
that  trial  court  erred  in  directing  bank  to 
pay  to  holders  of  checks  amounts  for  which 
drawn,  upon  principle  that  check  is  not  an 
assignment    of     fund     drawn     against,     as 
against  execution  levied  prior  to  presenta- 
tion thereof,  and  will  not,  before  acceptance, 
implied  or  express,  support  action  by  holder 
against     bank     holding    deposit. — ^Donohoe- 
Kelly    Banking    Co.    v.    Southern    Pac.    Co 
138    Cal.    183.    193,    94    Am.    St.    Rep.    28.    71 
Pac.    93    (exhaustive    review    of .  authorities 
in   this  case  as   to  effect  of  drawing  check 
or    making    assignment    of    funds    In    bank 
prior    to    execution    or   garnishment,   notice 
of  which  comes  to  garnishee  after  fund  is 
sought  to  be  levied  upon).  ' 

6.  Ctaose  in  action— Wbetber  svbject  of 
I*vy,  or  not,  must,  when  paper  evidencing 
debt  is  not  present  to  be  assigned  to  pur- 
chaser and  exhibited  to  bystanders,  at  least 
be  accompanied  by  full  and  accurate  de- 
scription of  particular  interest  under  chose 
In  action,  with  all  of  its  conditions  and  cov- 
enants, and  full  explanation  of  facts  which 
determine  value  of  such  instrument  or  con- 
tract, sufficient  to  apprise  bystanders  with 
reasonable  accuracy  of  what  is  sold  or  of- 
fered.—Crandall  V.  Blen,  18  Cal.  15,   23. 

7.  Conditional  sale  — Title  retained  by 
seller — Subject  to  levy. — In  a  case  In  which 
a  Judgment-debtor  has  sold  personal  prop- 
erty under  a  conditional  contract  of  sale 
whereby  he  retains  title  until  the  purchase- 
price  is  fully  paid  and  delivers  the  property 
to  the  purchaser  the  title  and  Interest  re- 
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CONSTRUCTION  OF  SECTION — ^PITRTHBR  LEVY. 
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talned  is  subject  to  the  levy  of  an  execution 
upon  a  Judfirment  In  favor  of  a  Jud^rment- 
creditor  of  such  seller,  within  the  provisions 
of  the  above  section  and  of  section  698, 
post. — Escobar  v.  Rogrers.  182  Cal.  603,  189 
Pac.  268,  folIowinfiT  the  doctrine  in  Humph- 
reys V.  Hopkins,  81  Cal.  651,  653,  15  Am.  St. 
R^.   76,   S  L.  R.  A.  792,  22  Pac.  892. 

8.  CoMstraetton  of  sectlon*-As  to  laten* 
ttoa. — This  section  and  sections  714-720. 
post,  relating:  to  proceedlnsrs  supplemental 
to  execution,  were  intended  as  substitute 
for  creditor's  bill  as  formerly  used  in  chan- 
cery.— Pacific  Bank  v.  Robinson.  67  Cal.  520, 
522,  40  Am.  Rep.  120.  See  Adams  v.  Hack- 
ett  7  Cal.  187,  201;  Lynch  v.  Johnson,  48 
N.  Y.   27,   38. 

9.  This  section  expressly  provides  that 
shares  of  corporation  may  be  attached  on 
execution  in  like  manner  as  upon  writs  of 
attachment;  and  it  is  not  necessary  to  sale 
of  interest  of  judgrment-debtor  in  shares 
that  they  should  be  in  hands  of  sheriff  to 
be  personally  delivered  to  purchaser.-.-West 
Coast  S.  P.  Co.  V.  Wulff.  138  Cal.  315,  317, 
85  Am.   St.  Rep.  171,   66  Pac.  622. 

1«.  Coatmon-Iaw  rale  as  to  execatlon— 
MedMcatloii  of^ — The  common-law  rule  was 
that  execution  was  lien  on  personal  prop- 
erty from  time  of  its  issuance,  althougrh 
there  'vras  no  levy,  but  at  common  law 
neither  Judgment  nor  execution  was  lien  on 
land,  and  method  of  applying:  land  of  Judgr- 
ment-debtor to  satisfy  Judgrment  was  by 
means  of  writ  of  elegrit,  whereby  officer, 
after  exhaustlngr  personal  property,  could 
seize  land  and  apply  rents  and  profits  of 
one- half  thereof  upon  writ. — Lean  v.  Giv- 
ens,  146  Cal.  739.  741,  81  Pac.  128. 

11.  Rule  at  common  law  is  in  force  in 
this  state  except  as  modified  by  statute  or 
constitution;  and  it  has  been  so  far  modi- 
fied by  code  that  only  means  of  enforcing: 
jadf^ment  for  money  is  by  writ  of  execu- 
tion, and  that  land  may  be  taken  on  execu- 
tion as  -  well  as  personal  property. — ^Lean 
V.  Gtvens,  146  Gal.  739,  741,  81  Pac.  128. 


Same— Elf eet  of  eode  provision  In 
connection  with  common  law  in  force  is  to 
enlarge  execution  by  making  it  enforceable 
airalnst  land  and  to  make  it,  when  levied, 
lien  or  charge  on  land. — Lean  v.  Olvens, 
14€  Cal.  739.  742.  81  Pac.  128. 

Debts    doe    Jndsment-debtor  —  Levy 

-It  is  difficult  to  define  the  exact  na- 
ture of  the  rigrht  which  a  creditor  secures 
by  a  levy  upon  a  debt  due  the  Judgrment- 
debtor.  It  may  be  regarded  as  an  involun- 
tary assignment  of  the  debt  or  as  the  crea- 
tion of  a  lien  thereon. — Nordstrom  v.  Corona 
City  T¥ater  Co..  155  Cal.  206,  213,  100  Pac. 
242. 

14.  The  above  section  and  sections  537. 
Ml  and  683.  ante,  are  as  applicable  to  the 
levy  of  execution  on  debts  as  upon  real 
estate,  and  the  rule  that  a  lien  is  created 
by  the  levy  applies,  and  therefore  a  gar- 
nishment on    execution    fixes    the    right    of 
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the  Judgment-creditor  so  as  to  make  his 
right  to  recover  the  debt  from  the  garnishee 
superior  to  any  claim  or  demand  accruing 
subsequently. — Nordstrom  v.  Corona  City 
Water  Co..  156«Cal.  206,  212.  100  Pac.  242. 

16.  The  code  does  not  specifically  define 
the  effect  of  levying  execution  upon  debts 
due  the  Judgment-debtor.  It  does,  however, 
authorize  such  levy,  and  it  is  not  to  be  sup- 
posed the  legislature  intended  to  confer 
upon  the  Judgment-creditor  the  right  to 
levy  an  execution  which  could  have  no  ef^ 
feet  beyond  that  of  warning  the  adverse 
parties  and  those  facilitating  a  possible  ef- 
fort to  defeat  the  collection  of  the  Judg- 
ment.— Nordstrom  v.  Corona  City  Water  Co., 
166  Cal.  206,  212,  100  Pac.  242. 

16.  Same— Garnishee  may  off-set  avalnst 
claim  of  Jndsment-credltor  whatever  de- 
mand he  might  be  able  to  set  off  against 
claim  of  Judgment-debtor  against  him  but 
the  set-off  must  be  one  which  existed  at  the 
time  of  the.  garnishment — Nordstrom  v. 
Corona  City  Water  Co.,  165  Cal.  206,  213,  100 
Pac.  242. 

17.  Exeevtlea  —  Affects  property  from 
what  time. — Execution  affects  property  un- 
der our  statute  only  from  time  of  levy. — 
Johnson  v.  Gorham,  6  Cal.  196.  196,  65  Am. 
Dec.  601. 

18.  Formal  levy  la  not  necessary  where 
Judgment  is  lien  on  land,  as  It  adds  nothing 
to  effect  of  sale  on  execution. — ^Lean  v. 
Givens,  146  Cal.  739,  742,  81  Pac.  128.  See 
Lehnhardt  v.  Jennings,  119  Cal.  192,  195,  48 
Pac.  66,  61  Pac.  196. 

1».  Further  levy— Where  execution  has 
Issued  and  a  void  sale  been  made  thereon 
the  court  may,  under  authority  of  section 
187,  order  a  withdrawal  of  the  execution 
and  It  is  returned  to  the  sheriff  for  further 
levy. — Weldon  v.  Rogers,  167  Cal.  410,  416, 
108  Pac.  266. 

ao.  Growlnir  crops  as  rent—Levy  upon 
Interest  of  lessor. — ^As  to  execution  levied 
upon  Interest  in  growing  crops  under  crop- 
ping contracts,  and  equitable  assignment  of 
share  of  growing  crops  as  rent,  see  Curtner 
V.  Lyndon,  128  Cal.  36,  36,  60  Pac.  462. 

21.  Homestead— Levy  of  execution  cre- 
ates no  lien  against  homestead  premises. — 
Hohn  V.  Pauly,  11  Cal.  App.  724,  731.  106 
Pac.  266. 

22.  Same^Set  apart  for  widow  In  pro- 
bate, even  though  estate  be  insolvent  and 
property  so  set  apart  constitute  entire  es- 
tate of  decedent,  can  not  be  taken  in  execu- 
tion by  one  of  her  creditors  upon  debt  con- 
tracted by  her  and  her  husband  prior  to 
husband's  decease  (Beatty,  C.  J.,  dissent- 
ing).— Keyes  v.  Cyrus,  100  Cal.  322,  326,  38 
Am.  St.  Rep.  296,  34  Pac.  722. 

23.  Interest  of  debtor  In  shares  of  cor- 
poration is  regarded  under  this  section,  as 
under    subdivision    4,    section    542,    ante,    as 

property  not  capable  of  manual  delivery. 

West  Coast  S.  F.  Co.  v.  Wulff,  133  Cal.  316, 
317,  85  Am.  St.  Rep.  171,   66  Pac.   622. 
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PROPBRTY  LIABLE  TO  EXECUTION. 


IPt.  II. 


34.     S« 


■le  of  Interest  of  debtor  !■       Judgment-lien. — TlUey    v,   Bonney,    123   Cal. 


Mh«rea  of  corporate  stock  passes  title  with- 
out manual  possession  of  certificate  by 
sheriff  when  execution  is  served.  Certi- 
ficate migrht  at  time  be  In  Viands  of  owner, 
but  levy  and  sale  would  entitle  purchaser 
to  have  certificate  issued  to  him,  and  for 
that  purpose  court  would,  upon  appropriate 
proceedings,  compel  surrender  of  original 
certificate  in  order  that  it  misrht  be  re- 
issued to  purchaser. — ^West  Coast  S.  F.  Co. 
V.  Wulff.  133  Cal.  315.  318,  85  Am.  St.  Rep. 
171,  65  Pac.   622. 

25.  Same^-Pnrchaaer  at  execution  aale 
of  sharea  of  atock  of  corporation  standing 
on  books  of  corporation  in  name  of  Judg- 
ment-debtor, is  entitled  to  have  certificate 
of  such  shares  re-issued  to  him  as  such 
purchaser,  If  at  time  of  purchase  he  acts  ^n 
good  faith,  and  had  no  notice  that  outstand- 
ing certificate  has  been  assigned  or  pledged 
to  some  person  other  than  Judgment-debtor. 
— West  Coast  S.  F.  Co.  v.  WulfC,  133  Cal. 
315,  316,  85  Am.  St.  Rep.  171,  65  Pac.  622. 

26.  Interest    In    Innda-^Under    our    eodea 

any  interest,  legal  or  equitable,  which  de- 
fendant has  in  lands  is  subject  to  attach- 
ment or  execution. — Godfrey  v.  Monroe,  101 
Cal.  224,  227,  35  Pac.  761. 

27.  Intereat  rea«r«-ed  by  trnater  In  deed 
of  truiit  for  balance  of  rents,  issues,  and 
profits  of  land,  after  providing  for  other 
trusts,  is  subject  to  sale  under  execution.^ 
Kennedy  v.  Nunan,  62  Cal.  326,  331. 

28.  Judsment— Not  anbject  to  levy  and 
aale   under  execution   aa   personal   property 

capable  of  manual  delivery. — Dore  v. 
Dougherty,  72  Cal.  232.  235,  1  Am.  St.  Rep. 
48,  13  Pac.  621.  See  McBride  v.  Fallon,  65 
Cal.  301,  4  Pac.  17;  Hoxie  v.  Bryant,  131  Cal. 
85,  89,  63  Pac.  153  (distinguishing  case  from 
one  in  which  levy  was  made  upon  promis- 
sory note). 

29.  Judgment  does  not  operate  so  as  to 
release  or  obliterate  attachment-lien.  Prop- 
erty attached  is  still  in  -contemplation  of 
law  in  hands  of  ofl!lcer,  subject  to  Judg- 
ment. Attachment-lien  still  exists  so  as  to 
confer  priority  on  lien  of  Judgment. — Porter 
V.  Pico.  55  Cal.  165,  174.  See  Anderson  v. 
Goff,  72  Cal.  65,  71,  1  Am.  St.  Rep.  34,  13 
Pac.  73. 

30.  Judgment  is  but  evidence  of  debt; 
and  where  Judgment  as  such  is  sought  to- 
be  reached  by  execution,  it  can  only  be 
reached  by  mode  provided  for  reaching 
debts  and  credits  and  other  property  incap- 
able of  manual  delivery. — Latham  v.  Blake, 
77  Cal.  646,  656,  18  Pac.  150,  20  Pac.  417. 

31.  Judgment  is  mere  evidence  of  debt, 
and  can  be  levied  on  and  sold  under  execu- 
tion in  manner  prescribed  in  code  for  levy- 
ing on  debts. — McBride  v.  Fallon,  65  Cal. 
301,   303,   4   Pac.   17. 

32.  Same— IVhen  valid  becomes  lien  on 
property  when  docketed,  and  it  is  immate- 
rial  whether  it   be  called   vendor's   lien   or 
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118,  124,  65  Pac.  798. 

33.  Where  Judgment  does  not  specify 
property  which  is  to  be  taken,  none  of  prop- 
erty of  defendant  Is  affected  thereby  or 
charged  with  lien  of  Judgment  until  taken 
by  sheriff  under  writ. — Southern  Cal.  L. 
Co.  V.  Ocean  Beach  H.  Co.,  94  Cal.  217,  221, 

28  Am.  St.  Rep.  115,  29  Pac.  627. 

84.  Justlflcatlon— Ifot  made  out  by  ofll- 
cer  when  bill  of  exceptions  shpws  that  it 
was  admitted  that  propert-y  was  seized  "by 
Virtue  of  execution  issued  out  of  Justices' 
court,"  etc.,  where  no  indebtedness  is  shown, 
and  whe^e  no  Judgment  is  shown. — Dar- 
ville  V.  Mayhall.  128  Cal.  617,  618,  61  Pac. 
276. 

85.  Land  liable  to  execution-— Bmbraees 
all  titles,  leval  or  equitable,  perfect  or  im- 
perfect, including  such  rights  as  right  In 
contract,  those  which  are  executory  as  well 
as  those  which  are  executed.  And  any  in- 
terest, therefore.  In  land,  legal  or  equitable, 
is  subject  to  attachment,  execution,  levy 
and  sale. — Fish  v.  Fowlle,  58  Cal.  878,  376. 
See  Leese  v.  Clark,  20  Cal.  387;  Kennedy  v. 
Nunan,  52  Cal.  326.  330;  Le  Roy  v.  Dunkerly, 
54   Cal.    462,   460;   Soulard  v.  United  States, 

29  U.  S.   (4  Pet.)   511,  7  L.  ed.  938. 

Sd.  Levy  of  execution— Is  made  In  same 
manner  aa  levy  upon  attachntent, — that  is, 
by  filing  with  county  recorder  copy  of  writ 
with  notice  that  land,  describing  it,  is  at- 
tached, and  serving  similar  notice  on  occu- 
pant.— Lean  v.  Given s,  146  Cal.  739,  742,  81 
Pac.  128. 

Aa  to  levy  of  writ  of  attacbment,  see, 
ante,  §  642  and  note. 

ST.  Samc^Pendlnv  Jnd«ment-lten,  neither 
extends  existing  lien  nor  creates  new  lien; 
and  sales  under  executions  take  effect  by 
relation  at  time  they  are  respectively  levied, 
and  not  at  date  of  levying  of  previous  exe- 
cutions.— Bagley  v.  Ward,  37  Cal.  181,  1S8, 
99  Am.  Dec.  256. 

88.  Levy  upon  money— Abaence  of  abow- 
luK  manner  of  maktnir  levy — Preaumptlon. 

— Under  the  provisions  of  the  above  sec- 
tion moneys  of  a  Judgment-debtor  are  liable 
to  execution,  and  where  they  are  held  by 
another  than  the  Judgment-debtor  may  be 
levied  upon  in  like  manner  as  like  property 
may  be  attached;  and  under  the  provisions 
of  subdivision  6  of  section  642.  ante,  juch 
property  shall  be  levied  upon  under  a  writ 
of  attachment  by  leaving  with  the  person 
having  possession  or  control  of  the  money 
a  notice  as  therein  prescribed.  Under  the 
well-settled  rule  that  findings  of  fact  made 
by  a  trial  court  and  to  receive  such  con- 
struction as  will  uphold  rather  than  de- 
feat the  Judgment  based  thereon.  In  the  ab* 
sence  of  any  showing  as  to  how  the  levy 
was  made  upon  the  money  of  the  Judgment- 
debtor,  the  finding  of  the  court  that  the 
execution  was  served  upon  the  person  hold* 
ing  the  money  of  the  Judgment-debtor 
implies  that  it  was  duly  served  in  full  com.' 
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pliance  with  the  provislona  of  the  stat-  Donald  v.  Badgrer,  23  Cal.  393,  83  Am.  Dec. 
ute. — Israel  ▼.  Bryan,  —  Cal.  Aoo.  — .  197  123;  Blood  v.  Liffht,  38  Cal.  649,  99  Am.  Dec. 
Pac.  1X1.  441. 


>•.  Ltevy  npoB  property— Ih  posaesslon 
mt  stnmser  to  wrlt^ — In  order  for  answer 
to  Justify  taktner  of  property  under  execu- 
tion as^ainst  another  who  Is  strapgrer  to 
writ,  or  to  show  that  transfer  of  property 
by  execution-debtor  was  fraudulent  and 
void  aB  to  execution-creditor,  he  must  prove 
not  only  issuiner  of  execution,  levy,  and  that 
he  was  creditor,  but  also  rendition  of  Judgr- 
ment  upon  his  debt,  and  that  execution  was 
issued  upon  Judgment. — Darvllle  v.  Mayhall, 
12S  Cal.  617,  618,  61  Pac.  276.  See  Thorn- 
burf^h  V.  Hand.  7  Cal.  554.  562;  Paigre  v.  O'- 
Neal, 12  Cal.  483,  496;  Blckerstaff  v.  Doub, 
19  Cal.  109.  112,  79  Am.  Dec.  204;  laeszlnsky 
v.  White.  45  Cal.  279;  Kane  v.  Desmond,  63 
Cal.  464,  465. 

4i%m     Lien    ef    ■ttachment^Is    merged    ia 

jadsafteat  when  Judgment  is  rendered  in  at- 
tachment suit,  and  becomes  lien  on  real 
property  attached. — Bagrley  v.  Ward,  87  Cal. 
ISl.  99  Am.  Dec.  256.  See  Anderson  v.  Qoff. 
72  Cal.  65,  71,  1  Am.  St.  Rep.  34,  13  Pac.  73. 

41.  l*iea  of  exeeation— Does  not  be^fla 
wkiere  JadiroieBC  Is  not  Ilea  until  levy  is 
made  and  property  taken  on  execution. — 
Lieaa  ▼.  Givens,  146  Cal.  739,  742,  81  Pac.  128. 
See  Summerville  v.  Stockton  M.  Co.,  142  Cal. 
529,  540.  76  Pac.  248. 

42.  Lien  of  execution  is  not  that  of  Judgr- 
ment;  execution  neither  creates  Judgrment- 
licn  nor  extends  Judgment-lien  once  cre- 
ate<L — Beaton  v.  Reid,  111  Cal.  484,  486,  44 
Pac  107.  See  Bagley  v.  Ward,  37  Cal.  121. 
122.  99  Am.  Dec.  256;  Rogers  v.  Drulfel,  46 
CaL  054;  Kby  v.  Foster,  61  Cal.  282. 

43.  Lien  of  execution  and  lien  of  attach- 
ment subserve  like  purpose;  lien  of  attach- 
ment to  hold  property  until  Judgrment,  and 
lien  of  execution  until  sale. — Beaton  v. 
Reid.  Ill  Cal.  484,  486,  44  Pac.  167. 

44.  Order   of   sale  by   eonrt— Not   aeees« 

mmwy  nnder  this  section,  and  section  550, 
ante,  to  authorise  sheriff  to  sell  attached 
property,  and  lien  of  attachment  is  not  lost 
by  tmkins  simple  money  Judgrment  without 
embodylngr  therein  directions  for  sale  of 
attached  property. — Anderson  v.  Ooff,  72 
CaL  05,  70,  1  Am.  St.  Rep.  34,  18  Pac.  78. 
9ee  Law  v.  Henry,  9  Cal.  538. 

4Bto  Order  apea  debtor  by  creditor  to 
pay  money  to  third  party  operates  as  equi- 
table assignment  of  debt. — Curtner  v.  Lyn- 
don. 128  Cal.  35.  36,  60  Pac.  462. 

4dL  Ovtstaadlny  title  —  Showlny  of. — In 
action  of  ejectment  to  recover  lands  pur- 
chased at  sale  under  execution,  issued  upon 
Jadirment  agralnst  defendant,  and  of  which 
lands  defendant  was  In  possession  at  time 
of  sale,  or  at  date  of  lien  of  Judgrment  or 
attachment,  defendant  can  not  defeat  plain- 
tllTs  riflrbt  to  recover  by  showing:  that  he, 
defendant,  had  no  title  to  land,  or  that  true 
title  Is  outstanding:. — Robinson  v.  Thorn- 
ton. 102  CaL  075»  681,  84  Pac.  120.     See  Mc- 


47.  Same— Evidence  of  rfvht  to  recover  la 
ejectment. — ^As  against  Judgrment-debtor, 
production  of  Judgrment,  execution,  and 
sheriffs  deed  Is  prima  facie  evidence  of 
plaintiff's  rigrht  to  recover  in  ejectment,  but 
if  action  is  agrainst  stranger  to  Judgrment, 
plaintiff  must  also  show  that  Judgement- 
debtor  had  title  or  possession  of  land  at 
date  of  lien  or  of  sale.  Mere  possession  of 
defendant  in  such  case  will  then  be  deemed 
to  have  been  taken  subsequent  to  sale. — 
Robinson  v.  Thornton,  102  Cal.  675,  681,  34 
Pac.  120. 

48.  Same  rule  applies  to  vendee  of  Judgr- 
ment-debtor or  any  other  person  coming:  in 
under  him  subsequent  to  creation  of  lien, 
and  who  has  no  other  title  or  claim  to  lands 
than  that  which  he  derived  from  Judgrment- 
debtor,  or  whose  title  is  in  effect  same  as 
that  which  was  sold  under  execution. — 
Robinson  v.  Thornton,  102  Cal.  676.  681,  34 
Pac.  120.  See  Jackson  v.  Bush,  10  John. 
(N.  Y.)  228;  Qreen  v.  Watrous,  17  Sers.  & 
R.  (Pa.)  398,  898. 

40.  Pledseor's  laterest— May  be  reached 
aader  exeeatloa»  but  it  can  only  be  done  by 
serving:  grarnishment  on  pledgree,  and  not 
by  seisure  of  pledgee. — Treadwell  v.  Davis. 
34  Cal.  601,  607,  94  Am.  Dec.  707. 

00.  Possessory  clalai  to  land— By  pre- 
emption settler  is  not  such  title  as  may  be 
sold  on  execution,  as  such  settler  does  not 
acquire  title  until  he  proves  upon  and  pays 
for  land.  Title  afterwards  acquired  does 
not  pass  by  execution  sale,  and  Judgrment 
quieting:  title  ag:ain8t  defendant,  claiming; 
after-acquired  title  upon  execution  sale, 
will  be  affirmed. — Rupert  v.  Jones,  119  Cal. 
111.  113,  51  Pac.  26. 

51.  Proceedtavs  sapplemeatary  to  exeea- 
tion—Effect  of  aetlce  to  debtor  of  Jadsmest- 
debtor. — While,  under  the  provisions  of  sec- 
tion 544,  ante,  the  effect  of  the  notice  of 
attachment  is  to  make  the  debtor  of  de- 
fendant directly  liable  to  plaintiff,  no  such 
direct  liability  results  from  the  levy  of 
execution  so  as  to  g:ive  the  Judgment-credi- 
tor a  rig:ht  of  action  thereon  agrainst  the 
garnishee. — ^Nordstrom  v.  Corona  City  Water 
Co.,  155  Cal.  211.  100  Pac.  242. 

B2.  Promissory  aote— Subject  to  sale  un- 
der execution— -Not  exempt— IVot  a  '^credit.** 

— A  promissory  note  secured  by  mort^agre  is 
subject  to  seisure  and  sale  under  execu- 
tion.— Hoxie  V.  Bryant,  131  Cal.  86,  89,  63 
Pac.  153.  See  Davis  v.  Mitchell,  34  Cal.  81; 
Donahoe  v.  Gamble,  38  Cal.  352,  99  Am.  Dec. 
899. 

53.  Owner  of  promissory  note  can  not 
refuse  to  pay  Just  Judgment  agrainst  him 
and  claim  note  as  exempt  from  execution. 
If  note  in  any  way  can  be  found  and  seized 
by  sheriff  on  execution,  it  may  be  sold  and 
delivered  to  purchaser. — ^Hoxie  v.  Bryant, 
131  Cal.  85.  89,  63  Pac.  163. 
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54.  Promissory  note  is  "credit"  within 
meaning  of  statute. — Davis  v.  Mitchell,  34 
Cal.  81,  88. 

5Si     PorpoM   of  Ilea — ^PIIImv   of  notice* — 

The  purpose  of  lien  Is  to  cut  off  rigrhts  of 
third  persons  which  mi^ht  otherwise  ac- 
crue between  time  of  levy  and  time  of  sale, 
and  fllinsr  of  notice  in  office  of  recorder  is 
for  no  other  purpose  than  to  give  notice  to 
third  persons  of  prior  chargre. — Lean  fv, 
Givens,  146  Cal.  739.  742,  81  Pac.  128. 

641.  Parpose  of  attacklav  under  writ  of 
execution  as  permitted  by  this  section  Is  to 
obtain  security  for  satisfaction  of  Judg- 
ment previously  recovered;  but  when  such 
judgment  Is  already  lien,  main  object  of  an 
attachment  has  been  accomplished. — Lehn- 
hardt  v.  Jennings,  119  Cal.  192,  195.  48  Pac. 
66,  61  Pac.  196. 

07.  Real  ^mtwkt^  of  m  Jadsment-debtor— 
Liable  to  ezecatlon  and  may  be  attached 
on  execution  in  same  manner  as  upon  writ 
of  attachment,  but  it  is  not  affected  by  ex- 
ecution until  there  is  a  levy. — ^Lean  v.  Oiv- 
ens.  146  Cal.  739,  742.  81  Pac.  128. 

58.  Right  of  aet-ofl — ^A«  between  Judg- 
ments.— ^Holder  of  larger  Judgment  can  not 
prevent  holder  of  smaller  Judgment  from 
having  such  smaller  Judgment  set  off  pro 
tanto  against  larger  Judgment,  and  holder 
of  smaller  Judgment  can  not  prevent  holder 
of  larger  Judgment  from  having  smaller  so 
set  off  and  then  having  execution  issue  for 
balance  due  on  larger.  Rights  of  parties 
in  this  respect  are  reciprocal. — McBride  v. 
Fallon,  65  Cal.  301.  302.  4  Pac.  17. 

59.  Same -*  Judgments     In     eross-actlona 

might  be  set  off,  one  against  other,  and 
smaller  thereby  satisfied  in  full,  larger  to 
extent  of  smaller,  and  execution  issue  for 
balance,  and  where  party  assigns  Judgment 
to  third  party,  he  can  not  defeat  right  of 
other  to  have  his  Judgment  so  set  off.  As- 
signee In  such  case  would  take  demand  cum 
onere  and  with  right  of  set-off  still  cling- 
ing to  It — ^McBride  v.  Fallon,  65  Cal.  301, 
302,  4  Pac.  17.  See  Pierce  v.  Bent,  69  Me. 
381. 


Sale    and    conveTance    under 
tlon — l¥lll  pass  all  Interest  keld   by  Judg- 


ment-debtor at  time  of  levy,  and  It  is  not 
necessary  that  Judgment  be  docketed  at 
time  of  issuance. — Hastings  v.  Cunningham, 
89  Cal.  137,  144. 

61.  Sale  of  elty's  Interest  In  land,  upon 
ezeeutlon* — Interest  of  city  of  San  Fran- 
cisco in  beach  and  water  lots  for  ninety- 
nine  years,  which,  before  date  of  Judgment, 
was  vested  in  commissioners  of  funded 
debt  of  city,  was,  prior  to  passage  of  act 
of  May  1,  1851 — If  not  prior  to  assent  of  city 
to  property  being  placed  in  hands  of  com- 
missioners of  funded  debt, — qualified  by  no 
conditions,  and  was  subject  to  levy  and 
sale  under  execution  upon  money  Judgment 
against  city  duly  entered,  docketed,  and  re- 
corded, and  sale  under  execution  duly  is- 
sued upon  such  Judgment  transferring  to 
purchasers  of  premises  such  interest. — ^Le 
Roy  V.  Dunkerly.  64  Cal.  462,  469.  See  Hol- 
laday  v.  Frisble,  16  Cal.  631.  636;  Wheeler 
V.  Miller,  16  Cal.  124. 

92.  Seat  In  stock  ezekange^Not  prop- 
erty subject  to  execution  in  any  form. — 
Lowenberg  v.  Oreenebaum,  99  Cal.  162,  166. 
37  Am.  St.  Rep.  42,  21  L.  R.  A.  399,  33  Pac. 
794.  See  Pancoast  v.  Oowen,  93  Pa.  St.  66 
71. 

65.  Service  of  copy  of  execution  and  no- 
tice of  garnishment  upon  third  party  con- 
stitutes no  lien  on  property  of  debtor  in  his 
hands  capable  of  manual  delivery. — Johnson 
V.  Oorham,  6  Cal.  195,  196,  66  Am.  Dec.  601. 

64.  Shares  of  stock^-Constltute  property 
wrhlch  belongs  to  shareholder  in  corpora- 
tion. Otherwise  property  would  be  in  cer- 
tificate; but  certificate  is  only  evidence  of 
property,  and  it  is  not  only  evidence,  for 
transfer  on  books  of  corporation,  without 
issuance  of  certificate,  vests  title  in  share- 
holder.— Payne  v.  Elliot.  64  Cal.  339,  342.  36 
Am.  Rep.  80. 

66.  Selsnre  of  pledge— Sheriff  liable  as 
trespasser,  when. — Sheriff  is  trespasser  and 
liable  for  value  of  goods  seised  under  exe- 
cution where  such  goods  are  in  hands  of 
pledgee,  and  where  he  falls  to  levy  thereon 
by  garnishment  instead  of  by  seizure  of 
pledge. — Tread  well  v.  Davis,  34  Cal.  601. 
608,  94  Am.  Dec.  707. 


§  689.    WHEN  PKOPERTY  IS  CLAIMED  BY  A  THIRD  PERSON.  INDEM- 

NITY.    If  the  property  levied  on  is  claimed  by  a  third  person  as  his  property 

by  a  written  claim  verified  by  his  oath  or  that  of  his  agent,  setting  out  his 

right  to  the  possession  thereof,  and  served  upon  the  sheriff,  the  sheriff  is  not 

bound  to  keep  the  property  unless  the  plaintiff,  or  the  person  in  whose  favor 

the  writ  of  execution  runs,  on  demand,  indemnifies  the  sheriff  against  such 

claim  by  an  undertaking  by  at  least  two  good  and  suflScient  sureties  in  a  sum 

equal  to  double  the  value  of  the  property  levied  on;  and  the  sheriff  is  not 

liable  for  damages  for  the  taking  or  keeping  of  such  property  to  any  such 

third  person,  unless  such  a  claim  is  made. 

History:     Enacted  March  11.  1872,  founded  on  §  218  Kractlce  Act; 
amendment  approved  March  2,  1891.  Stats,  and  Amdts.  1801,  p.  20;  by 
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Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  153, 
held  nnconstitntlonal,  see  .history,  §  5  ante;  amendment  approved 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  683,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  455. 


PBOPEBTY  LEVIED  UPON  CLAIMED  BY 
THIBD  PERSON. 

1.  Construction  of  section — Intended  to  pro- 
tect sheriff. 

1  Cbim  indicating  joint  purchase  of  prop- 
erty. 

3.  Claim  or  demand  for  crop — Served  upon 

officer  is  not  sufficient,  when. 

4.  Defect  in  claim  not  affecting  substantial 

rights. 
5-7.  Demand  upon  officer — Pleading  of. 

8.  Exceptions  stated  in  claim — ^As  to  certain 

property. 

9.  Fonn  of  demand. 

10.  Former  statute  providing  for  trial — ^Pur- 
pose of,  same  as  amendment. 
U.  *' Grounds  of  such  title" — Moaning  of. 

11  Making  or  omitting  to  make  verified  claim 
— Matter  of  defense. 

13.  Notice  by  pledgee — When  sufficient. 

li  Notice  of  claim  of  party — Circumstances 

deemed  sufficient. 
15.  Notice    of    claim  —  Delay    in    serving  — 

Sheriff  not  liable  for  detention. 
IS.  Objection   that   copy,   and   not   original 

affidavit,  was  served. 

17.  Proof  of  as  to  service  of  verified  claim. 

18.  Right  of  action  for  conversion  of  prop- 

erty. 

19.  Variance  between  demand  and  proof. 

1.  Cmmmtruetion  of  aeetlon—- Intended  to 
protect  Aerlflr^ — This  section  Is  Intended  for 
protection  of  sheriff.  If  claim  is  made, 
■herlff  is  not  bound  to  retain  property  un- 
less he  is  Indemnified,  and.  unless  Indemni- 
fied, may  release  property  without  Incurringr 
liability  therefor  to  plaintiff  In  attachment 
or  execution.  Sufficiency  of  notice  is  there- 
fore qaestion  between  that  officer  and  plain- 
tiff in  attachment. — ^Kelloers  V.  Burr,  126  Cal. 
21  42.  S8  Pac.  306;  Paden  v.  Ooldbaum.  4  Cal. 
r»rep.  767,  87  Pac.  75»,  760;  Brenot  v. 
Robinson.  108  Cal.  143,  145.  41  Pac.  37;  Du- 
^Is  V.  Bplnks,  114  Cal.  289.  295,  46  Pac.  95. 

2.  Clalai  IndleatlBS  Joint  pnrchaMo  of 
pevpcrty,  served  upon  ofllcer,  held  to  suffi- 
ciently apprise  officer  of  source  of  title, 
whether  property  was  acquired  jointly  or 
WTeraily. — Henderson  v.  Hart,  122  Cal.  332, 
5J4.  64  PaA  1110.  See  Vermont  M.  Co.  v. 
Brow.  109  Cal.  241.  50  Am.  St.  Rep.  87,  41 
P»c  1081:  Dubois  V.  Splnks,  114  Cal.  289, 
^5.  46  Pac.  95. 

8L    Claim    «»r    dcnand    for    crop  ^  Served 


»flcor  to  not  ■vfllelcnt  which  does  not 
eUim  ownership  or  title,  but  merely  states 
^t  claimant  is  entitled  to  possession  of 
vhole  of  crop  for  satisfaction  of  certain  sum 
—tVTtd  by  such  lien. — Stockton  Sav.  &  li. 
8oc.  T.  Purris,  5  Cal.  Unrep.  164,  42  Pac. 
441.  442. 


4,  Defect  In  elalm  not  affectlnir  anbatan- 
tlal  rights. — When  plaintiff  in  attachment, 
as  well  as  sheriff,  treated  and  regarded  no- 
tice as  sufficient,  and  sheriff  having:  acted 
upon  claim  served  upon  him,  procured  pro- 
tection of  indemnity  bond — the  only  pro- 
tection he  could  have  if  he  retained  attached 
property — notice,  thougrh  defective,  could  not 
have  misled  or  prejudiced  de'fendant  by  al- 
legred  defect  in  claim  served  upon  him,  and 
Judgrment  will  not  be  reversed  for  such  al- 
legred  defect. — Kellogrs  ▼.  Burr,  126  Cal.  88. 
43,  58  Pac.  806. 

6.     Demand    vpon    ofleer— Pleadlnir    of. — 

Allegration  that  before  commencing:  action 
plaintiff  made  demand  upon  officer  for  prop- 
erty is,  as  matter  of  pleading:,  statement  of 
fact- of  demand.  If  form  of  demand  does  not 
comply  with  section  of  code,  defendant  may 
traverse  allegation  In  his  answer,  and  may 
also  object  to  proof  when  offered  at  trial. — 
Brenot  v.  Robinson,  108  Cal.  143,  146,  41 
Pac.  87. 


Am  to  form  of  demand,  see  par.  9,  this  note. 

6.  Complaint  in  action  against  sheriff  and 
sureties  on  his  official  bond,  for  conversion 
of  property  levied  upon,  is  not  defective  in 
failing  to  allege  demand  for  property  in 
former  proceedings  in  manner  and  form  pre- 
scribed by  this  section. — Fuller  D.  Co.  v. 
McDade,  118  Cal.  860,  868,  46  Pac.  694.  See 
Bell  V.  Peck,  104  Cal.  86,  87  Pac.  766;  Brenot 
y.  Robinson,  108  Cal.  148,  41  Pac.  87. 

7.  Section  prescribes  only  form  in  which 
claimant  is  to  make  .demand. — Brenot  v. 
Robinson,  108  Cal.  148,  145.  41  Pac.  87. 

8.  Bzceptlon  atated  In  elalm — Am  to  cer- 
tain property  from  claim  of  ownership  does 
not  vitiate  claim  where  there  is  no  question 
as  to  ownership  of  portion  claimed. — Suss- 
kind  ▼.  Hal.  6  Cal.  Unrep.  804,  44  Pac.  328. 
830. 

8.  Form  of  demand. — If  form  of  demand 
does  not  comply  with  statute,  defendant 
should  traverse  allegation  in  his  answer,  or 
object  to  proof  when  offered. — Richey  v. 
Haley,  138  Cal.  441,  444,  71  Pac.  499.  See 
Brenot  v.  Robinson,  108  Cal.  146.  41  Pac.  37. 

10.  Former  atatnte  prorldlngr  for  trial— 
Pnrpoae    of,   aame    as    amendment.    —    The 

former  statute  providing  for  trial  by  sher- 
ifTs  Jury  of  claim  of  third  person  to  prop- 
erty levied  upon,  as  well  as  amendment  to 
statute,  was  intended  for  protection  of 
officer,  and  is  therefore  matter  of  defense. 
— Paden  v.  Goldbaum,  4  Cal.  Unrep.  767,  37 
Pac.  759,  761. 

11.  «Groanda  of  anck  title"— Meaning  of. 

— The  phrase  "grounds  of  such  title"  in  code 
has  reference  to  reasons  why  claimant  avers 
his  own  title  superior  to  that  of  execution 
debtor.  Explanation  of  manner  in  which 
such  debtor  acquired  possession  of  property 
from  claimant,  coupled  with  statement  of 
claimant's  ownership,  seems  to  be  all  that 
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should  be  required  in  such  caae. — ^Vermont 
M.  Co.  V.  Brow,  109  Cal.  286,  241,  50  Am.  St. 
Rep.  37,  41  Pac.  1031. 

12.  Maklnir  or  onlttlnir  to  nakc  Toriftca 
claim— Matter  of  defenaie^ — The  making:  or 
omittlns  to  make  verified  claim,  does  not 
affect  ownership  of  plaintiff,  but  If  not 
made,  exempts  officer  from  liability  in  cer- 
tain actions,  and  is  matter  of  defense. — 
Paden  v.  Ooldbaum,  4  Cal.  Unrep.  767,  37 
Pac.  769,  761. 

Aa  to  delay  In  nakliiir  claim  aad  demand. 

eee.  par.  16,  t^is  note. 

18.     Notice  by  pledgee— Wkcn  eafllclent. — 

A  notice  siven  by  pledflree  statingr  that 
pledgree  was  entitled  to  possession  under 
bill  of  sale,  held  sufficiently  explicit  under 
this  section,  purpose  of  which  is  to  protect 
officer  in  makingr  levy. — Dubois  ▼.  Spinks, 
114  Cal.  289.  295,  46  Pac.  96. 

14.  Notice  of  claim  of  party  —  Clrcnm- 
Mtancea  deemed  enflclent. — As  to  pro6f  of 
circumstances  in  connection  with  admitted 
notice  of  claim,  execution,  and  delivery  of 
bond  of  Indemnity,  and  order  grlven  to  sher- 
iff to  proceed  and  sell  property,  from  which 
court  migrht  reasonably  infer  that  claimants 
were  actually  notified  by  sheriff  of  claim  of 
third  party,  see  Graves  v.  Moore,  68  Cal. 
436,  439. 

15.  Notice  of  clalm-^Dclay  In  eervlnch.* 
Sheriff  not  liable  for  detention. — In  a  case 
in  which  a  third  person  claims  to  be  the 
owner  of  property  levied  upon  under  an 
execution  issued  agrainst  another  it  is  his 
duty,  under  the  provisions  of  the  above  sec- 
tion, to  make  written  claim  to  the  sheriff, 
and  If  he  negrlected  to  do  so  for  eight 
months  or  more  after  the  levy  of  an  attach- 
ment this  delay  absolves  the  sheriff  from 
liability  for  the  detention  of  the  property 
levied  upon  for  the  period  prior  to  the  no- 
tice of  claim,  the  sheriff  not  being:  liable 
for  taking:  or  detention  of  property  levied 
upon  to  any  third  person  claiming:  title  un- 
less such  claim   is  made  under  the  express 


provisions  of  the  above  section. — Mutch  v. 
LfOngr  Beach  Improvement  Co.,  —  Cal.  App. 
— ,  190  Pac.  688,  following:  the  doctrine  in 
Kllley  ▼.  Cannell,  12  Cal.  78;  Fuller  Desk  Co. 
V.  McDade,  113  Cal.  860,  863,  45  Pac.  694. 

IC  Objection  that  copy,  and  not  orlslnni 
afldavltf  was  eerved  is  not  well  taken  where 
not  made  when  affidavit  was  offered  in  evi- 
dence, and,  furthermdre,  is  immaterial  where 
there  is  no  issue  as  to  demand  and  affidavit. 
< — complaint  alleg:ing:  demand,  service,  etc., 
and  answer  not  denying:  same. — Hickey  v. 
Coschina,  138  Cal.  81,  84,  65  Pac.  813. 

17.  Proof  aa  to  service  of  verlfled  claim 

setting:  out  plaintiff's  title,  its  g:round8  and 
rig:ht  to  possession,  as  required  by  this  sec- 
tion, is  not  required  where  demand  alleg:ed 
in  complaint  is  not  denied  in  answer;  and 
where  It  appears  affirmatively  by  defend- 
ant's answer  that  any  kind  of  demand  would 
have  been  unavailing:,  objection  having: 
been  raised  to  form  of  demand  for  first 
time  in  appellate  court.  Richey  v.  Haley. 
138  Cal.  441,  444,  71  Pac.  499. 

18.  Rlgrht  of  action  for  conversion  of 
property  seised  by  officer  is  complete  on  day 
of  seizure.  Such  rig:ht  is  not  taken  away 
or  impaired  by  amendment  to  section  that 
did  not  g:o  into  effect  until  after  seizure. — 
Black  V.  Clasby,  97  Cal.  482,  488,  82  Pac. 
564. 


18.     Variance  between  dcnuuid  and  proof. 

— ^Where  demand  is  introduced  in  evidence 
and  it  is  claimed  that  statement  of  plain- 
tiff's title  and  of  g:rounds  of  same  vary 
from  account  of  matter  g:iven  by  plaintiff 
and  another  witness  for  plaintiff  in  their 
testimony;  held  that  variance,  if  any,  was 
immaterial  where,  were  it  otherwise,  court 
would  not  be  prepared  to  hold  that  efficacy 
of  notice  would  be  affected,  and  where  it  ap- 
pears affirmatively  by  defendant's  answer 
that  "any  kind  of  demand  would  have  been 
unavailing:." — Hunt  v.  Hammel.  142  Cal.  456, 
460,  76  Pac.  378.  See  Richey  v.  Haley.  138 
Cal.  441,  444,   71  Pac.  499. 


§  689a.    LEVYINO  T7P0N  PERSONAL  PBOPEBTT  UNDER  OONTBACT 

FOB  PUBOHASE.     Personal  property  in  possession  of  the  buyer  under  an 

executory  agreement  for  its  sale  entered  into  after  this  section  goes  into  eflfect 

may  be  taken  under  attachment  or  execution  issued  at  the  suit  of  a  creditor  of 

the  buyer,  notwithstanding  any  provision  in  the  agreement  for  forfeiture  in 

case  of  levy  or  change  of  possession. 

History:    Enactment  approved  May  25,  1921,  tttats.  and  Amau.  11>21, 
p.  391.     In  effect  July  29,  1921. 

§  680b.  SAME.  TENDEB  TO  8ELLEK  OF  SUMS  DUE.  The  officer  levy- 
ing  on  such  property  must,  within  five  days  after  being  served  with  a  verified 
written  claim  containing  a  detailed  statement  thereof,  pay  or  tender  to  the 
seller  full  payment  of  all  sums  due  or  to  accrue  to  him  under  the  agreement, 
above  setoflPs,  with  interest  to  date  of  tender.  If  not  so  tendered,  the  seller's 
claim  shall  have  the  eflfect  of  the  claim  provided  for  in  section  six  hundred 
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eighty-nine  of  this  code.  If  the  tender  is  refused,  the  amount  thereof  must 
be  deposited  with  the  county  treasurer,  payable  to  the  order  of  the  seller. 
Until  such  payment  or  deposit  is  made,  the  property  can  not  be  sold  under  the 
levy;  but  when  made  and  also  in  case  the  seller  fails  to  render  his  claim  for 
thirty  days  following  the  personal  service  upon  him  by  the  levying  oflScer  of  a 
written  demand  therefor,  which  service  must  be  attested  by  the  officer's  certifi- 
cate thereof,  filed  before  the  sale  with  the  papers  of  the  action  wherein  the 
attachment  or  execution  was  issued,  then  the  title  shall  pass  to  the  buyer  and 
the  property  may  be  sold  as  in  this  chapter  provided,  free  of  all  lien  or  claim 
of  the  seller. 

History:    EInactment  approved  May  25,  1921,  Stats,  and  Amdts.  1921, 
p.  392.    in  effect  July  29,  1921. 

§689c  SAME.  APPLIOATION  OF  PROCEEDS  OF  SALE.  When  the 
property  thus  taken  is  sold  under  process,  the  officer  must  apply  the  proceeds 
of  the  sale  as  follows : 

1.  To  the  repayment  of  the  sum  paid  to  the  seller,  or  deposited  to  his  order, 
with  interest  from  the  date  of  such  payment  or  deposit. 

2.  The  balance,  if  any,  in  like  manner  as  the  proceeds  of  saies  unuer  execu- 
tion are  applied  in  other  cases. 

History:    Enactment  approved  May  26,  1921,  Stats,  and  Amdts.  1921, 
p.  392.     In  effect  July  29,  1921. 

§  eBO.  .WHAT  EXEMPT  FROM  EXECUTION.  The  following  property  is 
exempt  from  execution  or  attachment,  except  as  herein  otherwise  specially  pro- 
vided: 

1.  Chairs,  tables,  desks  and  books,  to  the  value  of  two  hundred  dollars  belong- 
ing to  the  judgment  debtor ; 

2.  Neoessary  hoosehold,  table,  and  kitchen  furniture  belonging  to  the  judg- 
ment debtor,  including  one  sewing  mechine,  stove,  stove  pipes  and  furniture, 
wearing  apparel,  beds,  bedding  and  bedsteads,  hanging  pictures,  oil  paintings 
and  drawings  drawn  or  painted  by  any  member  of  the  family,  and  family 
portraits  and  their  necessary  frames,  provisions  and  fuel  actually  provided  for 
individual  or  family  use,  sufficient  for  three  months,  and  three  cows  and  their 
suckling  calves,  four  hogs  with  their  suckling  pigs,  and  food  for  such  cows  and 
hogs  for  one  month ;  also  one  piano,  one  shotgun  and  one  rifle ; 

3.  The  farming  utensils  or  implements  of  husbandry  of  the  judgment  debtor, 
not  exceeding  in  value  the  sum  of  one  thousand  dollars ;  also  two  oxen  or  two 
horses  or  two  mules,  and  their  harness,  one  cart  or  buggy  and  two  wagons,  and 
food  for  such  oxen,  horses  or  mules,  for  one  month;  also  all  seed  grain  or 
vegetables  actually  provided,  reserved  or  on  hand  for  the  purpose  of  planting 
or  sowing  at  any  time  within  the  ensuing  six  months,  not  exceeding  in  value  the 
sum  of  two  hundred  dollars ;  and  seventy-five  beehives ;  one  horse  and  vehicle 
belonging  to  any  person  who  is  maimed  or  crippled,  and  the  same  is  necessary 
in  his  business ; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  necessary  to  carry  on  his 
trade;  the  notarial  seal,  records  and  office  furniture  of  a  notary  public;  the 
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instruments  and  chest  of  a  surgeon,  physician,  surveyor  or  dentist,  necessary 
to  the  exercise  of  their  profession,  with  their  professional  libraries  and  neces- 
sary oflBce  furniture;  the  professional  libraries  of  attorneys,  judges,  ministers 
of  the  gospel,  editors,  school  teachers  and  music  teachers,  and  their  necessary 
office  furniture ;  including  one  safe  and  one  typewriter ;  also  the  musical  instru- 
ments of  music  teachers  actually  used  by  them  in  giving  instructions,  and  all 
the  indexes,  abstracts,  books,  papers,  maps  and  office  furniture  of  a  searcher  of 
records  necessary  to  be  used  in  his  profession;  also  the  typewriters  or  other 
mechanical  contrivances  employed  for  writing  in  type,  actually  used  by  the 
owner  thereof  for  making  his  living;  also  one  bicycle  when  the  same  is  used 
by  the  owner  for  the  purpose  of  carrying  on  his  regular  business,  or  when  the 
same  is  used  for  the  purpose  of  transporting  the  owner  to  and  from  his  place  of 
business ; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value  the  sum  of  five 
hundred  dollars;  also  his  sluices,  pipes,  hose,  windlass,  derrick,  cars,  pumpss, 
tools,  implements,  and  appliances  necessary  for  carrying  on  any  mining  opera- 
tion, not  exceeding  in  value  the  aggregate  sum  of  five  hundred  dollars ;  and  two 
horses,  mules  or  oxen  with  their  harness,  and  food  for  such  horses,  mules  or 
oxen  for  one  month,  when  necessary  to  be  used  on  any  whim,  windlass,  der- 
rick, car,  pump  or  hoisting  gear;  and  also  his  mining  claim,  actually  worked 
by  him,  not  exceeding  in  value  the  sum  of  one  thousand  dollars ; 

6.  Two  horses,  two  oxen  or  two  mules,  and  their  harness,  and  one  cart  or 
was^on,  one  dray  or  truck,  one  coupe,  one  hack,  or  carriage,  for  one  or  two 
horses,  by  the  use  of  which  a  cartman,  drayman,  truckman,  huckster,  peddler, 
hackman,  teamster  or  other  laborer  habitually  earns  his  living ;  and  one  horse 
with  vehicle  and  harness  or  other  equipments,  used  by  a  physician,  surgeon, 
constable,  or  minister  of  the  gospel,  in  the  legitimate  practice  of  his  profession 
or  business ;  with  food  for  such  oxen,  horses  or  mules  for  one  month ; 

7.  One  fishing  boat  and  net,  not  exceeding  the  total  value  of  five  hundred 
dollars,  the  property  of  any  fisherman,  by  the  lawful  use  of  which  he  earns  his 
livelihood ; 

8.  Poultry  not  exceeding  in  value  seventy-five  dollars ; 

9.  The  wages  ai^d  earnings  of  all  seamen,  sea-going  fishermen  and  sealers, 

not  exceeding  three  hundred  dollars,  regardless  of  where  or  when  earned,  and 
in  addition  to  all  other  exemptions  otherwise  provided  by  any  law ; 

10.  The  earnings  of  the  judgment  debtor  for  his  personal  services  rendered 
at  any  time  within  thirty  days  next  preceding  the  levy  of  execution  or  attach- 
ment, when  it  appears  by  the  debtor's  affidavit  or  otherwise,  that  such  earnings 
are  necessary  for  the  use  of  his  family,  residing  in  this  state,  supported  in 
whole  or  in  part  by  his  labor ;  but  where  debts  are  incurred  by  any  such  person, 
or  his  wife  or  family  for  the  common  necessaries  of  life,  or  have  been  incurred 
at  a  time  when  the  debtor  had  no  family  residing  in  this  state,  supported  in 
whole  or  in  part  by  his  labor,  the  one  half  of  such  earnings  above  mentioned 
is  nevertheless  subject  to  execution,  garnishment  or  attachment  to  satisfy  debts 
so  incurred; 
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11.  The  shares  held  by  a  member  of  a  homestead  association  duly  incorpo- 
rated, not  exceeding  in  value  one  thousand  dollars  if  the  person  holding  the 
shares  is  not  the  owner  of  a  homer  tead  under  the  laws  of  this  state ; 

12.  AH  the  nautical  instruments  and  wearing  apparel  of  any  master,  officer, 
or  seaman  of  any  steamer  or  other  vessel ; 

13.  AH  fire  engines,  hooks  and  ladders,  with  the  carts,  trucks  and  carriages, 

hose  buckets,  implements,  and  apparatus  thereunto  appertaining,  and  all  furni- 
ture and  uniforms  of  any  fire  company  or  department  organized  under  the  laws 
of  this  state ; 

14.  AU  arms,  uniforms,  and  accouterments  required  by  law  to  be  kept  by  any 
person,  and  also  one  gun,  to  be  selected  by  the  debtor; 

15.  All  courttiouses,  jails,  public  offices  and  buildings,  lots,  grounds  and 
personal  property,  the  fixtures,  furniture,  books,  papers,  and  appurtenances 
belonging  to  the  jail  and  public  offices  belonging  and  appertaining  to  any 
eoimty  of  this  state;  and  all  cemeteries,  public  squares,  parks,  and  places, 
public  buildings,  town  halls,  markets,  buildings  for  the  use  of  fire  departments 
and  military  organizations,  and  the  lots  and  grounds  thereto  belonging  and 
appertaining,  owned  or  held  by  any  town  or  incorporated  city,  or  dedicated  by 
such  town  or  city  to  health,  ornament  or  public  use,  or  for  the  use  of  any  fire 
or  military  company  organized  under  the  laws  of  this  state ; 

16.  All  material  not  exceeding  one  thousand  dollars  in  value,  purchased  in 
good  faith  for  use  in  the  construction,  alteration  or  repair  of  any  building, 
mining  claim  or  other  improvement  as  long  as  in  good  faith  the  same  is  about 
to  be  applied  to  the  construction,  alteration  or  repair  of  such  building,  mining 
claim  or  other  improvement ; 

17.  AU  machinery,  tools  and  implements,  necessary  in  and  for  boring,  sink- 
ing, putting  down  and  constructing  surface  or  artesian  wells ;  also  the  engines 
necessary  for  operating  such  machinery,  implements,  tools,  etc.,  also  all  trucks 
necessary  for  the  transportation  of  such  machinery,  tools,  implements,  engines, 
etc.,  provided  that  the  value  of  all  the  articles  exempted  under  this  subdivision 
8hall  not  exceed  one  thousand  dollars ; 

18.  All  moneys,  benefits,  privileges,  or  immunities  accruing  or  in  any  manner 
growing  oat  of  any  life  insurance,  if  the  annual  premiums  paid  do  not  exceed 
five  hundred  dollars,  and  if  they  exceed  that  sum  a  like  exemption  shall  exist 
which  shall  bear  the  same  proportion  to  the  moneys,  benefits,  privileges,  and 
immunities  so  accruing  or  growing  out  of  such  insurance  that  said  five  hundred 
dollars  bears  to  the  whole  annual  premiums  paid ; 

19.  Shares  of  stock  in  any  building  and  loan  association  to  the  value  of  one 
thousand  dollars; 

20.  All  money  received  by  any  person,  a  resident  of  the  state  as  a  pension 

from  the  United  States  government,  whether  the  same  shall  be  in  the  actual 
possession  of  such  pensioner,  or  deposited,  loaned  or  invested  by  him ; 

[ArticleB  not  exempt^  when.]  No  article,  however,  or  species  of  property 
mentioned  in  this  section  is  exempt  from  execution  issued  upon  a  judgment 
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recovered  for  its  price,  or  upon  a  judgment  of  foreclosure  of  a  mortgage  or 

other  lien  thereon. 

History:  Enacted  March  11,  1872,  founded  on  §  219  Practice  Act; 
as  amended  1854  (Stats.  1854,  p.  84);  amendment  approved  April  1, 
1876,  Code  Amdts.  1875-6,  p.  94;  April  1,  1878,  Code  Amdto.  1877-8, 
p.  101;  March  11,  1887,  State,  and  Amdts.  1886-7,  p.  99;  March  27,  1897, 
State,  and  Amdte.  1897,  p.  180;  February  21,  1899,  Stats,  and  Amdts. 
1899,  p.  19;  February  23,  1901,  Stete.  and  Amdts.  1900-1,  p.  21;  by 
Code  Commission,  Act  March  8,  1901,  Stets.  and  Amdte.  1900-1,  pp.  153, 
156,  held  unconstitutional,  see  history,  S  5  ante;  March  10,  1903,  Stats, 
and  Amdte.  1903,  p.  114;  amended  March  22,  1907,  Stats,  and  Amdte. 
1907,  p.  882,  Kerr's  State,  and  Amdte.  1906-7,  p.  455.  In  effect  from 
and  after  approval. 
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L  In  Genkbal,  1-8. 

IL  CHiJKS,  Desks,  Tables,  Books,  Etc. —     ^^' 
SuBDiyisioN  1,  9. 

IIL  Household  Fubnitube  —  Pboyisions, 
Etc.— Subdivision  2,  10,  11. 

IV.  Fabmino  Utensils,  Implements  of 
Husbandbt,  Hobses,  Etc. — Subdivi- 
sion 3,  12-33. 

V.  Tools,  Implements,  Etc.,  of  Mechan- 
ics, Etc. — Subdivision  4,  34-40. 

VL  Mines 's  Cabin,  Etc — Subdivision  5, 
\  41-43. 

Ivn.  Hobses,   Etc.,   of   Teamstebs,   Etc — 

Subdivision  6,  44-56.  20, 

VIII.  Eabnings  fob  Use  of  Family,  Etc. — 
Subdivision  10,  57-64. 

IX.  Shabes  in  Homestead  Association — 
Homesteads — Subdivision  11,  65-73. 

X.  Public  Buildings,  Etc. — Subdivision 
15^  74. 

XI.  Life  Insubance  Policies,  Etc. — Sub- 
division 18,  75-85. 

xn.  Pension-Moneys  Fbom  United  States 
Govbbnment — Subdivision  20,  86. 

I.  In  Genebal. 

1.  Exempt  property — Not  subjeet  to  pro- 

visions of  section  3440  of  Civil  Code. 

2.  Exemption  is  personal  privilege. 

3.  Exemptions    under    Insolvent    Act    of 

1880. 

4.  Levy  on  exempt  property  —  Authority 

of  court  to  set  aside. 

6|6.  Patent-right — Not  being  exempt  from 

seizure  and  sale.  V. 

7.  Same — Sole  mode  of  transfer. 

8.  Statutes  are  enacted  on  ground  of  pub- 

lic policy. 

XL  Chaibs,  Desks,  Tables,  Books,  Etc. — 
Subdivision  1. 

9.  Construction  of  section — Subdivision  1. 

nL  Household    Pubnitube  —  Pbovisions, 
Etc. — Subdivision  2. 

10.  Construction  of  section — Subdivision  2. 

11.  Money  with  which  to  purchase  provi- 

sions— Sufficient  for  family  use  for 
three  months. 


VI. 
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Fabmino  Utensils,  Implements  of  Hus- 
bandby,  Hobses,  Etc. — Subdivision  3. 

13.  Construction  of  section — Subdivision  3. 

14.  Character  and  amount  of  property  to 
be  exempted  —  Purely  question  of 
legislative  policy. 

15.  Code  is  restrictive — ^As  to  number  and 
use  only  of  horses. 

17.  Combined  harvester. 

18.  Court — Not  authorized  to  refuse  ex- 
emption. 

19.  Exclusive  use  in  debtor's  vocation-- 
Not  required. 

21.  Exemption — Purpose  of. 

22.  Husbandry — Is  business  of  farmer. 

23.  Implement  of  husbandry — Owned  by 
farmer  is  exempt. 

24.  Improved  farming  implements. 

25.  Judgment  against  plaintiff  on  claim 
of  exemption. 

26.  Phrase  '' farming  utensils,"  etc.  — 
Meaning  of. 

27.  Language  of  this  subdivision  —  Con- 
strued to  make  exemption  appli- 
cable. 

28.  Occupation  of  farming  —  As  contem- 
plated by  statute. 

29.  Practice  Act. 

30.  Stallion — Not  used  as  work-horse. 

81.  Subject  of  exemptions — Is  one  of  legis- 
lative policy. 

32.  Threshing  outfit — In  general. 

33.  Same — Ownership  in  common. 

Tools,  Implements,  Etc.,  of  Mechanics, 
Etc. — Subdivision  4. 

34.  Exemption — When  question  of  fact. 

35.  Furniture  of  law  office. 

36.  Jeweler's  safe. 

37.  Journeyman — ^Law  does  not  require  em- 
ployment as. 

38.  Lathe. 

39.  Partnership  property — Is  not  exempt. 

40.  Printing-presses,  operated  by  steam, 
paper-cutting  machine,  etc. 

Mines 's  Cabin,  Etc. — Subdivision  6. 

41.  Exemption  of  miner  ^s  cabin. 
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42.  Homestead — May  be  selected  upon  min- 

eral lands. 

43.  Homestead-right  —  Does   not   depend 

upon  ehaiaeter  of  title. 

VIL  HoBSBS)   ETa,   or   Tsamstses,   Eto. — 
Subdivision  6. 

44.  Anto-tmek. 

45.  Claimant  of  horses  —  Bight  to  elect, 

when. 

46.  Debtor's  claim  to  exemption — Is  Urn* 

ited  by  words  of  statute. 

47.  Haekman. 

'4^  50.  Habitual  use — ^What  to  be  shown  under 
claim  of. 

51.  Phrase  "other  laborer" — Meaning  of, 

[52, 53.  Peddler 's  horses — Exemption  of. 

54.  Same — Peddler  of  bread. 

55.  Beasonable  notice — As  to  claim  of  ex- 

emption. 

56.  Taxieab  automobile. 

■ 

VIIL  Earnings  for  Use  of  Faiolt,  Etc.— 
Subdivision  10. 

57.  5S.  Construction   of   section  —  Subdivision 
10. 

■59,  60.  Same — * '  Family ' ' — As  used  in  subdivi- 
sion 10. 

61.  Same — Same — ^Mere   fact   man's  wife 

and  children  reside  in  different  place, 
effect  of. 

62.  Exemption  of  judgment-debtor's  earn- 

ings. 

63.  Same — Alimony. 

64.  Salary. 

IX.  Shares    in    Homestead   Assocutiom— > 
Homesteads— Subdivision   11. 

'65, 66.  Pederal    homestead  —  Land    taken    as 
government  homestead. 

67.  Homestead-exemption — Is  purely  statu- 
tory right. 

68969.  Same — Excess  is  subject  to  levy. 

70.  Homestead -right  —  Subsequently    ac- 

quired to  attachment-lien. 

71.  Levy  on  property  subject  to  homestead- 

exemption — Is  imposed  on  property 
conditionally. 

72.  Purchaser  of  homestead  property  after 

levy — Takes  subject  to  lien  created 
by  levying. 

73.  Value  of  homestead—Is  finally  deter- 

mined   by    exposing    property    for 
sale. 

JL  PuBUC  BumoiNos,  Etc. — Subdivision  15. 

74.  Mechanics'  lien — Public  buildings  not 

subject  to. 

,yr,  Lefs  Insurance  Poucies,  Etc. — Subdi- 
vision 18. 

75.  Ambiguous   statute  —  Relating   to   ex- 

emption. 


76, 77.  Construction — Code  provision^  exempts 
only  moneys  accruing  upon  policies. 

78.  Exemptions  are  creatures  of  statute. 

79.  E^iamption  from  execution — Continues^ 

after  moneys  are  paid  to  beneficiary. 

80.  Insurance  policy — Payable  by  its  terms 

to  executors  or  administrators. 

81.  Same — Interest  of  heirs  in  policy. 

82.  Same — ^Upon  which  annual  premiums 

were  less  than  five  hundred  dollars. 

83.  Moneys  due  upon  policy — ^Liberal  con- 

struction of  statutes. 

84.  Title  to  insurance-money — Coming  to 

surviving  wife. 

85.  Words  "exemption  from  execution" — 

Meaning  exempt  from  any  execution. 

XU.  Pension-Moneys  Prom  United  States 
Qovebnment->Subdivision  20. 

86.  Pension-money  —  Public  administrator 

will  not  be  appointed  for  purpose  of 
receiving. 

L  IN  GENERAL. 

1«  Bxempt  propcrty^Not  aiibject  to  pto- 
▼laloaa  of  aeetloii  8440  of  CItII  Code. — The 

provisions  of  section  8440  of  Civil  Code  do 
not  apply  to  property  exempt  from  execu- 
tion under  section  690. — Bufkin  v.  Cline,  180 
Cal.  881.  181  Pac.  890. 

2.     Bxenptloa    la    personal    prlvlleire    of 

claimant  whicli  he  may  claim  or  waive  at 
his  pleasure. — Keybers  v.  McComber,  67  Cal. 
896,  400.  7  Pac.  888. 

8.  Bxemptloaa  vader  Insolvent  Act  of 
1880. — As  to  exemptions  allowed  under  In- 
solvent Act  of  1880p  and  duty  of  court  to  set 
same  aside,  see  Noble  v.  Superior  Court,  109 
Cal.  623.  526.  42  Pac.  165. 

4.  Levy  on  exempt  property^Anthorlty 
of  court  to  set  aside. — Courts  have  power 
over  their  own  processes  and  may  set  aside 
levy  of  writ  of  attachment  or  execution  upon 
exempt  property. — Holmes  v.  Marshall,  146 
Cal.  777,  788,  79  Pac.  684.  See  Sandburg  v. 
Papineau,  81  111.  446. 

d-  Patent-rliTht— 'Not  belnir  exempt  from 
selfenre  and  sale  by  laws  of  state,  upon 
proper  authority,  is  liable  to  execution. — 
Pacific  Bank  v.  Robinson,  67  Cal.  620.  626, 
40  Am  Rep.  120.  See  Barnes  v.  Morgran. 
8  Hun  (N.  T.)  703;  Stephens  v.  Cady,  65 
U.  S.  (14  How.)  628,  629,  14  L.  ed.  628. 

6.  Patent-rlflrht  can  not  be  advertised  and 
sold  under  common  execution;  there  Is  no 
way  in  which  It  can  be  levied  upon;  and 
mere  advertisingr  and  sale  of  it,  upon  notice, 
would  convey  nothing:  to  purchaser. — Peter- 
son V.  Sherlflf  of  San  Francisco.  115  Cal.  211. 
213,  46  Pac.  1060.  See  Carver  v.  Peck,  131 
Mass.  291. 

7.  Same— Sole  mode  of  trnnsfer. — Pa  ten  t- 

rlgrht  is  thing:  created  entirely  by  federal 
leg:l8lation.  It  Is  personal  favor  or  monop- 
oly. g:ranted  to  particular  person  by  United 
States  government.  It  can  not  be  transferred 
to   another   person   except   in   manner   pro- 
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vided  under  United  States  laws,  and  that  is      vision  6  to  Judgrment-debtors  who  are  team- 


by  assigrnment.  If  creditor  of  patentee  can 
have  patent-right  subjected  to  satisfaction 
of  his  Juderment,  it  can  be  done  only  by 
courts  of  equity  actinsr  in  personam  and 
compelling:  patentee  to  make  assigrnment. — 
Peterson  v.  Sheriff  of  San  Francisco,  115 
Cal.  211,  218.  46  Pac.  1060. 

As  to  pateat-rfKht,  Jndgnneiit-debtor  com- 
pelled to  deliver  In  proceedlBK*  suppleiiieo- 
tal  to  cxeeiitloa,  see,  post,  §  714  and  note 
par.  22. 

8.  Statutes  are  enaetc4  on  irroiiad  of  pub- 
lic policy  for  benevolent  purpose  of  saving: 
debtors  and  their  families  from  want  by 
reason  of  misfortune  or  improvidence.  The 
general  rule  now  is  to  construe  such  stat- 
utes liberally,  so  as  to  carry  out  intention 
of  legislature  and  humane  purposes  designed 
by  law-makers. — Holmes  v.  Marshall,  145 
Cal.  777,  778,  79  Pac.  634.  See  In  Re  Mc- 
Manus.  87  Cal.  292,  294,  22  Am.  St.  Rep.  250, 
10  L.  R.  A.  567,  25  Pac.  413;  Spence  v.  Smith, 
121  Cal.  586,  66  Am.  St.  Rep.  62,  58  Pac.  653. 

II.  CHAIRS.    DESKS.    TABLES,    BOOKS, 
ETC.— SUBDIVISION  1. 

8.     CoBstructloB  of  section— Subdivision  1. 

— Subdivision  1,  with  subdivisions  2  and  10, 
apply  to  all  vocations  mentioned  in  the  sec- 
tion.— Van  Lue  v.  Warlich-Cornett  Co.,  12 
Cal.  App.  749,  761,  108  Pac.  717. 

III.  HOUSEHOLD      FURNITURE  —  PROVI- 
SIONS,   ETC.— SUBDIVISION    2. 

As  to  food   and  dothlnir*  czeniptlon  of, 

see  note  46  Am.  Dec.  256. 

As  to  honsebold  famltnrc,  see  note  45  Am. 
Dec.  255.  256. 

10.  Constmctlon    of   section— Sabdlvlslon 

2. — Subdivision  2,  with  subdivisions  1  and 
10,  apply  to  all  vocations  mentioned  in  the 
section. — ^Van  Lue  v.  Warlich-Cornett  Co., 
12  Cal.  App.  749,  761,  108  Pac.  717. 

11.  Money  with  which  to  purchase  pro- 
visions—Safllcient  for  tanlly  niie  for  three 
montlM  is  not  exempt  under  statute.  But 
where  money  has  been  used  in  good  faith  for 
that  purpose  before  parties  are  called  upon 
to  account  for  it,  and  amount  is  no  more 
than  would  reasonably  be  required  to  sup- 
port family  for  three  months,  claim  to  ex- 
emption will  be  sustained. — Gray  v.  Bru- 
nold,  140  Cal.  615,  624,  74  Pac.  303. 

IV.  FARMING  UTENSILS,   IMPLEMENTS 

OF  HUSBANDRY,  HORSES,  ETC. 

—SUBDIVISION  3. 


12.  Constmctlon    of    section-— Snbdl vision 

S. — This  subdivision  relates  exclusively  to 
persons  engagred  in  farming:. — Murphy  v. 
Harris,  77  Cal.  194.  195,  99  Pac.  377.  See 
Brusie  v.  Griffith,  34  Cal.  302.  305.  91  Am. 
Dec.  695:  Robert  v.  Adams,  38  Cal.  383,  384, 
99  Am.  Dec.  413;  Howell  v.  Boyd,  2  Cal.  App. 
486,  84  Pac.  315. 

13.  Subdivision  3  of  above  section  relates 
exclusively  to  exemptions  in  favor  of  Judgr- 
ment-debtors  who  are  farmers,   and  subdi- 

177« 


sters  or  other  laborers  habitually  earning 
their  livins.  etc..  and  a  consideration  of 
these  subdivisions  with  the  scope  and  spirit 
of  the  whole  section  forces  the  conclusion 
that  a  person  can  not  claim  both  the 
farmer's  and  the  teamster's  exemption. — 
Van  Lue  v.  Warlich-Cornett  Co.,  12  Cal. 
App.  749,  751,  108  Pac.  717. 

14.  Character  and  amount  of  property  to 
be  exenpted— Purely  qaestion  of  leielslatlve 
pollcTv  and  where  leg'lslature  has  determined 
that  farming:  utensils  and  implements  of 
husbandry  of  Judgment-debtor  shall  be  ex- 
empt, court  is  not  authorized  to  refuse 
exemption  because,  in  its  opinion,  they 
are  not  necessary  for  Judgrment-debtor,  or 
because  farming:  operations  are  carried  on 
on  grreater  scale  than  court  deems  neces- 
sary.— Spence  v.  Smith,  121  Cal.  536,  638.  66 
Am.  St.  Rep.  62,  58  Pac.  668. 

15.  Code  is  restrictive— As  to  nnmber  and 
vse  only  of  horses  used  in  husbandry.  Ex- 
emption of  two  horses  is  allowed  by  code  if 
same  be  used  in  husbandry,  value  and  sex 
of  which  are  immaterial. — McCue  v.  Tun- 
stead.  66  Cal.   506.  507,  4  Pac.  510. 

IC  Combined  harvester. — Exemption  un- 
der this  subdivision,  providing  that  farm- 
ins  utensils  are  implements  of  husbandry  of 
judgrment-debtor  are  exempt  includes  com- 
bined harvester  worth  sum  of  three  hundred 
dollars. — Estate  of  Klemp,  119  Cal.  41,  63 
Am.  St.  Rep.  69,  89  L.  R.  A.  340,  60  Pac. 
1062.  See  Spence  v.  Smith,  121  Cal.  586,  638, 
66  Am.  St.  Rep.  62,  53  Pac.  658. 

17.  Combined  harvester  used  directly  in 
business  of  farming:  and  for  no  other  pur- 
pose, is  farming:  utensil  and  an  instrument 
of  husbandry. — Estate  of  Klemp.  119  Cal.  41. 
42.  63  Am.  St.  Rep.  69,  39  L.  R.  A.  340,  50 
Pac.  1062. 

18.  Conrt— Not  anthoHaed  to  refuse  ex- 
emption, because  in  its  opinion  implements 
are  not  necessary  for  Judgrment^debtor's 
use.— Spence  v.  Smith,  121  Cal.  636,  638,  66 
Am.  St.  Rep.  62,  63  Pac.  653. 

18.     Bxelnslve  use  In  debtor's  vocation 

Wot  reqnired. — Debtor  is  not  required  to  use 
exempt  farming:  implements  or  property  ex- 
clusively in  his  vocation. — Spence  v.  Smithy 
121  Cal.  536,  539.  66  Am.  St.  Rep.  62.  53 
Pac.  658. 

20.  Exemption— Purpose    of.— Exemption 
is  to  enable  Judgrment-debtor  to  earn  sup- 
port by  farming:,  and  secures  to  him  means 
appropriate  to  that  end. — Robert  v.  Adams 
88  Cal.  388.  384,  99  Am.  Dec.   4*13. 

21.  Exemption  provided  in  this  subdivi- 
sion  was  intended  to  apply  only  to  oxen, 
horses,  or  mules  suitable  and  intended  for 
ordinary  work  conducted  on  farm. — Robert 
V.  Adams,  38  Cal.  883,  384,  99  Am.  Dec.  413. 

22.  HaMbandry— U    basiness    of    farmer, 
comprehending:  various  branches  of  agricul- 
ture.— McCue  V.   Tunstead,   66  Cal.   506,   607 
4  Pac.  510. 


23.     Implement   of   hasbaadry^— Owned    by- 
farmer,  Li  exempt,  and  its  exemption   does 
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not  depend  upon  Its  value  (prior  to  amend- 
ment of  subdivision). — Estate  of  Klemp,  119 
CaL  41,  42,  63  Am.  St.  Rep.  69,  89  L..  R.  A. 
340,  60  Pac.  1062. 

24.    IjBpr«ve4      tmrmium     ImpIemciitM.   — 

There  is  no  ground  from  excluding-  an  in- 
strument from  operation  of  statute  because 
It  is  an  improvement,  and  supplants  former 
instrument  used  with  less  effectiveness  for 
same  purpose. — Estate  of  Klemp,  119  Cal. 
41.  42,  68  Am.  St.  Rep.  69,  89  L.  R.  A.  340. 
50  Pac.  1062. 

SBw  J«dKment  as«last  plalatUT  on  claim 
•f  ezempttoik  from  execution,  will  not  be 
disturbed  where  evidence  as  to  exemption 
is  disjointed  and  vague;  and  appellate  court 
can  not  say  with  any  reasonable  certainty 
that  plaintiff  proved  himself  to  be  engaged 
in  farming  within  meaning  of  subdivision 
2  of  section. — ^Murphy  v.  Harris,  77  Cal.  194, 
lf6,  19  Pac.  877. 

tg,  Plwaae  ''Farming  vteaaHa,"  etc.— 
■caalas  •t, — ^Legislature  meant  by  words, 
•*lhe  farming  utensils  or  implements  of  hus- 
bandry of  Judgment-debtor,"  such  utensils  or 
implements  as  are  intended  and  used  by 
farmer  In  conducting  his  own  farming 
operations -,  and  It  was  not  intended  that 
all  farming  machinery  which  farmer  may 
own  should  be  exempt,  for  while  he  may  use 
It  to  small  extent  on  his  own  land,  he  may 
use  it  chiefly  by  renting  it  out  or  in  doing 
work  on  others'  farms  for  hire. — In  re  Bald- 
win, 71  Cal.  74,  78,  12  Pac.  74. 

ST.  Ijmmm^mm^  of  tills  avbdilTlslon— Cob- 
iitrac«  to  make  exemption  applicable  only 
to  such  Judgment-debtors  as  are  engaged  in 
business  of  farming,  and  only  to  such  oxen, 
horses  or  mules  as  are  suitable  and  in- 
tended for  ordinary  work  conducted  on 
farm.— Brusie  v.  Griffith,  34  Cal.  302,  306.  91 
Am.  Dec  696.  See  Robert  v.  Adams,  38  Cal. 
188,  884,  »»  Am.  Dec.  418. 

28.  OiLCMpatlw  of  farmtav-*Aa  contem- 
plate 1^  statute  does  not  deal  with  classes 
of  husbandry,  nor  does  law  limit  exemptions 
to  one  particular  class  of  husbandry,  such 
as  horticulturists,  or  viticulturists,  or  gar- 
deners, as  all  such  occupations  constitute 
farming  as  contemplated  by  statute,  and 
vhere  person  engages  In  diversified  farm- 
ing law  can  not  be  said  to  exempt  only  such 
of  his  farming  utensils  or  implements  as  he 
may  use  In  some  one  of  separate  branches 
of  his  farming  operations.— Estate  of  Slade. 
122  Cal.  434,  486,  65  Pac.  168. 

W.  Prnctfce  Act  did  not.  In  express  terms, 
make  exemption  under  this  subdivision  ap- 
plicable only  to  such  judgment- deb  tors  as 
were  engaged  in  business  of  farming  at 
date  of  levy;  but  It  is  obvious  that  such  was 
!U  intention. — Robert  v.  Adams.  38  Cal.  383, 
184.  99  Am.  Dec  418.  See  Brusle  v.  Griffiths, 
84  Cal.  802,  805,  91  Am.  Dec.  695. 

atu  fft^iii^ifc— Ifot  used  as  work-borse  on 
farm  is  not  exempt  from  execution. — Robert 
V.  Adams.  88  CaL  883.  884,  99  Am.  Dec.  418. 

SI.     S«b|cct  of  exemptions— Is  one  of  leg- 
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see  fit  to  limit  Instruments  of  husbandry 
which  shall  be  exempt,  either  by  enumera- 
tion or  by  restriction  placed  on  value,  court 
has  no  warrant  to  eliminate  from  the  stat- 
ute anything  which  is  clearly  within  its 
terms. — Estate  of  Kemp,  119  Cal.  41,  43, 
63  Am.  St.  Rep.  69,  39  L.  R.  A.  340.  60  Pac. 
1062. 

• 

82,  Threshing  ontflt— In  general. — State 
has  fixed  no  limit  to  amount  of  land  which 
judgment-debtor  may  cultivate  by  farming, 
and  if  farming  utensils  which  he  has  are 
necessary  for  proper  cultivation  of  his  land, 
they  are  exempt  from  execution,  irrespec- 
tive of  whether  he  would  need  them  for  cul- 
tivating smaller  tract  or  not;  and  property 
consisting  of  farming  utensils  comprising 
threshing  outfit  of  value  of  four  hundred 
and  sixty  dollars,  and  other  farming  imple- 
ments of  value  of  one  hundred  and  ninety 
dollars,  sufficient  to  cultivate  farm  of  over 
two  thousand  acres  of  land,  are  exempt 
from  execution  where  statute  has  placed 
no  limitation  upon  amount  of  land  which 
may  be  farmed  by  debtor,  or  upon  utensils 
or  implements  needed  or  used  by  farmer  in 
conducting  his  own  farming  operations. — 
Spence  v.  Smith.  121  Cal.  536,  638,  66  Am.  St. 
Rep.  62,  53  Pac.  668. 

88.  Same^—Owncrshlp  In  common^ — Action 
of  trial  court  in  refusing  to  set  aside  as 
exempt  threshing  rig,  consisting  of  thresh- 
ing engine,  tanks,  thresher,  derrick,  seed- 
cleaner,  etc.,  claimed  as  exempt  under  this 
subdivision,  will  not  be  reversed  where  It 
appears  that  such  outfit  was  owned  by 
claimant  and  others  in  common,  and  used  by 
them  to  a  limited  extent  on  their  several 
lands,  but  used  principally  in  doing  such 
work  for  others  for  hire. — In  re  Baldwin,  71 
Cal.  74.  77,  12  Pac.  74. 

V.  TOOLS,  IMPLEMENTS.  ETC..   OP  ME- 
CHANICS,   ETC.— SUBDIVISION    4. 

As  to  articles  considered  tools  or  Imple- 
ments within  exemption  laws»  see  note  21 
Am.  Dec.  663,  664. 

As  to  articles  and  machines*  held  not 
t(N>ls,  see  note  21  Am.  Dec.  662,  653. 

As  -to  construct  Ion  of  word  '^ades,''  see 

note  21  Am.  Dec.  645-664. 

As  to  tools,  etc.,  exemption  of.  In  general* 

see  notes  21  Am.  Dec.  645-664;  25  Am.  Rep. 
63-67;  47  Am.  Rep.  190.  192.    * 

84.  Bxemptlon^lVhen  question  of  fact.— 

Whether  whole  printing-plant  Is  exempt  or 
not,  or  Is  necessary  to  carry  on  trade  of 
printer,  conceding  such  printer  to  be  me- 
chanic or  artisan  within  meaning  of  this 
section,  Is  question  of  fact  to  be  submitted 
to  jury  under  proper  instructions. — In  re 
Mitchell,  102  Cal.  634,  636,  36  Pac.  840. 

85.  Furniture  of  law  oflce. — Where  the 
trial  court  found  on  conflicting  affidavits 
that  the  personal  property  seized  was  the 
professional  and  necessary  law  office  furni- 
ture and  that  the  debtor  was  using  it  In  the 
actual  practice  of  his  profession  the  appel- 
late court  is  not  authorized  to  review  the 
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evidence  and  make  a  different  finding. — 
Development  Buildinff  Co.  v.  Woodruff,  81 
Cal.  App.  732,  161  Pac.  754. 

S6.  Jeweler**  safe. — ^Where  Jeweler  in  in- 
solvency proceedinflTB  claimed  exemption  of 
safe  and  testimony  showed  that  he  was 
Jeweler  and  watch  repairer,  and  engragred  in 
that  trade  or  business  as  means  of  su);)port 
for  himself  and  family,  and  that  without  use 
of  said  safe  said  business  could  not  be  prose- 
cuted by  him  to  any  profitable  end,  that  it 
was  necessary  and  useful  article  in  conduct- 
ing: said  business,  and  that  without  use  of 
said  safe  his  customers  would  not  leave 
their  jewelry  and  watches  with  him  to  be 
repaired,  etc.,  held  that  order  of  court  set- 
ting: aside  safe  to  such  claimant  as  insol- 
vent debtor  was  not  improper. — In  re  Mo- 
Manus,  87  Cal.  292,  293,  22  Am.  St.  Rep.  250, 
10  U  R.  A.  567,  25  Pac.  418. 

87.  JovraeymaA— -liAw  does  Bot  reqaire 
enploymeBt  as. — Law  does  not  require  that 
mechanic  shall  be  employed  as  Journeyman 
in  order  to  be  entitled  to  exemption;  nor  is 
phrase  "necessary  to  carry  on  his  trade'* 
used  in  such  strict  sense  that  because  some 
Journeyman  machinist  can  gret  employment 
with  a  manufacturer  who  will  supply  the 
instrument,  therefore  it  is  not  necessary  to 
the  trade  within  meaning:  of  statute. — In  re 
Robb,  99  Cal.  202.  203.  81  Am.  St.  Rep.  48,  33 
Pac.   890. 

38.  Lathe  which  according:  to  testimony, 
is  necessary  to  carry  on  business  of  me- 
chanic and  machinist,  and  costing:  about  two 
hundred  and  fifty  dollars  and  run  by  man 
power,  is  tool  ordinarily  and  necessarily 
used  by  mechanics  and  machlnsts  in  their 
trade,  and.  as  such,  is  exempt. — In  re  Robb, 
99  Cal.  202.  203,  31  Am.  St.  Rep.  48,  33 
Pac.  890. 

39,  Partneralilp  property—Is  not  cxemptt 

and  where  partner  desires  to  form  partner- 
ship and  combine  his  means  with  those  of 
one  or  more,  he  must  take  precaution  to  re- 
tain exclusive  ownership  of  tools  and  im- 
plements, allowing:  use  of  them  to  his  asso- 
ciates, or  he  will  lose  entirely  benefit  of 
statutory  exemptions  as  to  that  kind  of 
property. — Cowan  v.  Creditors,  77  Cal.  403. 
407,  11  Am.  St.  Rep.  294,  19  Pac.  755  (see 
cases  cited  in  decision  holding:  this  doctrine 
is  supported  by  preponderance  of  author- 
ity). 

'  40.  Printlngr-preMes  operated  by  steaa!, 
paper-cuttlDir  machlae,  etc.,  where  reg:arded 
as  tools  or  implements  of  printer,  are  ex- 
empted only  so  far  as  such  tools  or  imple- 
ments are  necessary  to  carry  on  his  trade, 
and  not  all  that  he  may  have  acquired  and 
used  in  his  business. — In  re  Mitchell,  102 
Cal.  634,  536,  36  Pac.  840. 

VI.     MINER'S  CABIN,  ETC.— SUBDIVI- 
SION 5. 

41.  Bxcnptlon  of  miner's  eabln. — There 
is  no  inconsistency  in  rig:ht  to  exemption  of 
cabin  or  dwelling:  of  miner  under  provisions 
of  this  subdivision  with  claim  of  homestead 
provided    elsewhere   in    statute.    Homestead 


is  for  benefit  and  protection  of  family,  and 
law  provided  for  its  selection  is  liberally 
construed  so  as  to  effect  this  end.  Exemp- 
tion of  claim  under  this  subdivision  does 
not  depend  upon  residence  thereon  as  in 
case  of  homestead. — Oaylord  v.  Place,  98 
Cal.  472,  479,  88  Pac.  484.  See  Heathman  v. 
Holmes,  94  Cal.  291,  29  Pac.  404. 

42.  Homestead  -—  Kay  be  selected  upon 
mineral  lands  of  United  States. — Oaylord  v. 
Place,  98  Cal.  472.  478,  33  Pac.  484. 

As  to  bomestead  exemptions,  see  Part  IX. 
this  note. 

43.  Homestead-rlffbt— Does  not  depend 
upon  ebaracter  of  title  held  by  party  claim- 
ing: it.  It  is  imposed  on  land  to  extent  of 
Interest  of  claimant  in  it — not  on  title 
merely. — Oaylord  v.  Place,  98  Cal.  472,  478. 
88  Pac.  484. 

Vn.  HORSES,  ETC..  OP  TEAMSTERS,  ETC. 
—SUBDIVISION  B. 

As  to  ^laborers,**  wbo  are,  see  note,  91 
Am.  Dec.  419.  420. 


As    to   «teai 


.»»   « 


borse,"   <*wason; 


V    «, 


"carrlaire,''  etc.,  see  notes,  46  Am.  Dec.  255. 
256,  58  Am.  Rep.  768-771. 

44.  Anto-tmek. — An  auto- truck  which  the 
owner  does  not  habitually  use  in  earning 
his  living:  is  not  exempt  under  subdivision  6 
of  section  690  of  the  Code  of  Civil  Procedure. 
— In  re  Schum,  282  Fed.  414. 

As  to  baekman,  see  par.  47,  this  note. 

As  to  taxleab  automobile,  see  par.  66,  thla 
note. 
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45.  Claimant  of  borses— Rl^bt  to  elect, 
wben. — Claimant  having:  more  horses  than 
number  exempt  by  law  has  rigfht  to  elect 
which  he  claims  as  exempt  and  it  devolves 
upon  him  to  claim  exemption  within  rea- 
sonable time  after  notice  of  levy. — Keybers 
V.  McComber,  67  CaL  395,  400,  7  Pac.  838. 

4«,  Debtor's  claim  to  exemption — ^Is  lim- 
ited by  words  of  statute,  and  held  in  action 
for  conversion  broug:ht  to  recover  value  of 
two  horses,  wag:on,  harness,  and  bread-box, 
claimed  by  peddler  of  bread,  that  as  stat- 
ute makes  no  mention  of  bread-box  as  prop- 
erty allowed  peddlers,  such  exemption  Is 
not  allowed. — Stanton  v.  French,  91  Cal.  274, 
276,  25  Am.  St.  Rep.  174,  27  Pac.  657. 

*'^«  Hackman. — It  is  not  necessary  that 
party  claiming:  exemption  of  horses  by  rea- 
son of  his  being:  hackman  and  using:  same 
in  his  business  as  such,  shoud  be  actually 
using:  property  at  time  of  seizure.  It  is  suf- 
ficient if  he  is  encased  in  such  business  as 
means  of  livelihood,  even  thoug:h  horses  are 
at  time  of  seizure  at  pasture  temporarily 
and  hack  underg:oinfif  repairs. — ^Forsyth  v. 
Bower,  54  Cal.  639,  640. 

As  to  auto-tmck,  see  par.  44,  this  note. 

As  to  taxleab  automobile,  see  par.  66,  thla 
note. 

48.     Habitual    use  — Wbat    to    be    sbow« 
under  claim  of.^ — In  order  to  entitle  party  to 
claim   of  horses  as  exempt   from  execution 
under  sixth  subdivision  of  this  section,   he 
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must  show  that  he  U  a  cartman,  drayman, 
truckman,  huckster,  peddler,  teamster,  or 
other  laborer,  and  that  he  habitually  earns 
his  llvlnff  by  use  of  such  horses,  etc. — Dove 
T.  Nunan.  62  Cal.  399,  400.  See  Brusie  v. 
Griffith,  34  Cal.  302,  307,  91  Am.  Dec.  695. 

41.  Horses  in  order  to  be  exempt  need 
not  necessarily  be  devoted  exclusively  to 
purposes  of  husbandry.  They  are  exempt 
because  owned  by  Judgrment-debtor  ensased 
in  husbandry. — McCue  v.  Tunstead,  66  Cal. 
MC.  t  Pac.  868,  864,  4  Pac.  510. 

S9.  Requirement  of  this  subdivision  that 
party  must  "habitually"  earn  his  living  by 
use  of  animals  claimed  to  be  exempt,  is  im- 
perative.— Murphy  v.  Harris,  77  Cal.  194,  195, 
W  Pac.  377. 

81.    Pkrase  «otber  laborer^— Meanlnir  of. 

—By  "other  laborer"  is  meant  one  who 
labora  by  and  with  aid  of  his  team,  and  not 
by  aid  of  pick  and  shovel,  or  anvil,  or  lap- 
stone,  or  Jack-plane,  or  yardstick  (dictum). 
— Bntsie  V.  Griffith,  34  Cal.  302,  807,  91  Am. 
Dmt.  695. 

tt.    PcAdler'a    bonici*— Exenptlon    of.^ — In 

an  action  of  claim  and  delivery  asalnst  of- 
ficer for  two  horses,  or  their  value,  alleered 
to  be  exempt  under  subdivision  six  of  this 
section  and  wronsrfully  taken  by  sheriff 
under  writs  of  attachment,  where  great  pre- 
ponderance of  evidence  was  to  effect  that 
the  horses  were  not  used  habitually  by 
claimant  as  huckster  or  peddler  in  earning 
his  living,  appellate  court  will  not  reverse 
Judgment  or  order  refusing  to  allow  exemp- 
tion.—Paulson  v.  Nunan,  72  Cal.  243,  244, 
13  Pac.  626. 

53.  Question  as  to  whether  claimant  of 
exemption  under  this  subdivision  is  or  is  not 
P«<idler,  habitually  earning  his  living  by  use 
of  horses  claimed  as  exempt,  is  material  is- 
sue la  cskse. — Paulson  v.  Nunan.  64  Cal.  290, 
2)1.  30  Pac.  845. 

8<  taaM— Peddler  of  bread.— Fact  that 
person  with  his  wife  conducted  bakery  upon 
a  limited  scale  and  sold  bread  at  the  shop, 
vhile  he  daily  peddled  bread  throughout 
town  and  at  railroad  depot  upon  arrival  of 
trains,  etc,  held  not  to  deprieve  him  of  his 
rights  as  peddler  under  statute. — Stanton  v. 
fVench,  91  Cal.  274.  277,  25  Am.  St.  Rep.  174, 
V  Pac.  657. 


8B.  Rcaaonable  aotlee  — Aa  to  claim  of 
**»m9ttmwu — Six  days  after  levy  claimant 
gave  notice  to  officer  that  he  claimed  two 
horses  and  their  harness  as  exempt  from 
execution:  held  that  this  notice,  in  absence 
of  showing  to  contrary,  was  within  reason- 
able time. — Keybers  v.  McComber,  67  Cal. 
»H.  400,  7  Pac.  838. 

M.  Taxicab  automobile^ — A  taxicab  auto- 
nobile  is  not  exempt  under  the  provisions 
of  above  section,  exempting  "one  dray  or 
truck,  one  coupe,  one  hack  or  carriage,  for 
oae  or  two  horses,  by  the  use  of  which  a 
cartman.  drayman,  truckman,  huckster,  ped- 
<ller,  hackman.  teamster,  or  other  laborer 
habitually  earns  his  living." — In  re  Wilder, 
121  Fed.  476. 


Aa  to  auto-tmek,  see  par.  44,  this  note. 

•  Aa  to  baekmaB,  see  par.  47,  this  note. 

Aa  to  preferred  elalm  for  wages,  etc.,  see, 
post,  S  1206  and  note. 

A  a  to  salaries  and  wragea  of  public  officers 
and  employees  and  gnmlsbment  tbereot,  and 
ancb  officers  and  employeea  deemed  ''Jndg- 
ment-debtora*'*  see,  post,  §  710  and  note 
par.  11. 

Aa  to  wagea»  ezemptton  of.  In  general,  see 

notes  18  L.  R.  A.  306,  310;  18  L.  R.  A.  586; 
80  L.  R.  A.   (N.  8.)   86. 

Aa  to  wragea,  exemption  of.  In  general,  and 
collected  atatntes  of  various  states  tbcreto, 

see  note  91  Am.  Dec.  411-425. 

VIII.  EARNINGS  FOR  USE  OF  FAMILY, 
ETC.— SUBDIVISION    10. 

ST.     Conatrvetlon    of   aectlon^Snbdl vision 

10. — Subdivision  10,  with  subdivisions  1  and 
2,  apply  to  all  vocations  mentioned  in  the 
section. — ^Van  Lue  v.  Warlich-Cornett,  12 
Cal.  App.  749,  761,  108  Pac.  717. 

58.  Provisions  contained  in  this  subdivi- 
sion are  not  applicable  in  setting  aside 
property  exempt  from  execution  where  there 
is  no  family. — Winterhalter  v.  Workmen's 
G.  F.  Assoc.  75  Cal.  245,  249,  17  Pac.  1. 

SO.  Same  ^*Famlly>*— Aa  need  In  anbdlvl- 
alon  10  of  this  section  does  not  include  the 
mother  of  the  debtor  especially  when  not 
living  with  him  or  in  the  same  county.  The 
words  "his  family"  as  used  in  this  section 
imply  a  collection  of  persons  of  which  he  is 
the  head. — Lawson  v.  Lawson,  15  Cal.  498, 
111  Pac.  354. 

60.  .  It  Is  the  relation,  and  dependence  of 
the  relation,  and  not  the  aggregation  of  the 
Individuals  that  constitutes  a  family. — Law- 
son  V.  Lawson,  15  Cal.  App.  498,  115  Pac.  461. 

61.  Same— 'Same— Mere  fact  man's  wife 
and  cblldrcn  reside  In  a  different  place  from 
him  does  not  render  them  any  the  less  mem- 
bers of  "his  family"  within  the  meaning  of 
this  section. — Lawson  v.  Lawson,  15  Cal. 
App.  498.  Ill  Pac.  354. 

02.  Bzemptlon  of  Judgment-debtor'a  earn. 
Ings. — Where  the  mother  of  the  Judgment- 
debtor,  shown  to  be  a  resident  of  the  state, 
is  old.  in  poor  health,  unable  to  maintain 
herself,  and  looks  to  her  son  for  her  sole 
support,  she  should  be  held  to  be  a  member 
of  the  debtor's  family  within  the  meaning 
of  this  section,  though  not  an  actual  inmate 
of  his  house. — Lawson  v.  Lawson,  15  Cal. 
App.   498,   115  Pac.  461. 

OS.  Same— -Alimony. — In  an  effort  of  a 
former  wife  to  enforce  a  Judgment  for  ali- 
mony out  of  the  whole  of  the  earnings  of 
her  former  husband  It  was  held  that  the 
court  properly  made  a  partial  exemption  for 
the  benefit  of  his  aged  and  indigent  mother, 
as  a  member  of  his  family,  though  not  re- 
siding with  him. — Lawson  v.  Lawson,  15 
Cal.  App.  502.  115  Pac.  463. 

04.  Salary. — Where  the  Judgment-debtor 
claimed  exemption  under  subdivision  10  it 
was  error  for  the  trial  Judge  to  deny  a  mo- 
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tlon  for  the  release  of  the  money  on  the 
ground  that  the  salary  was  not  necessary 
for  the  purposes  stated,  as  it  appeared  that 
the  debtor  had  drawn  fifteen  hundred  dol- 
lars from  the  bank,  which  had  been  wholly 
unaccounted  for,  where  the  uncontradicted 
testimony  of  the  debtor  showed  that  the 
money  had  all  been  paid  out  by  him  for 
election  expenses  and  litisratlon. — People  ez 
rel.  Dorris  v.  McKamy,  9^  Cai.  App.  186,  161 
Pac.  743. 

IX.  SHARES  IN  HOMESTEAD  ASSOCIA- 
TION —  HOMESTEADS  —  SUBDIVISION    11. 

As  to  koBiestead^BxemptloB  of»  1a  iren- 
eral,  see  Kerr's  Cyc.  Civ.  Code,  ^d  ed.,  8  1240 
and  note. 

As  to  money  c^nal  to  komestead-ezemp* 
tloB  whca  proteetedv  see  Kerr's  Cyc.  Ciy. 
Code,  2d  ed.,  8  1267  and  note. 

As  to  probate  homestead,  see,  post,  8  1466 
and  note. 

A«  to  retroactlTe  eonstr«ctlon  of  liome- 
Mtead-ezemptioa  laws,  see  note  45  Am.  Dec. 
262. 

As  to  Talve  of  koaiestead  property,  deter- 
mlntaif   execaa   over   ezemptl^m,   see    Kerr's 

Same— Execution-sale  of,  when  void,  see 

Kerr's  Cyc.  Ciy.  Code,  2d  ed.,  8  1240  and 
note  par.  10. 

Same— Levy  of  exeentlon  npon,  ereates  no 
lien,    see    Kerr's    Cyc.    Civ.    Code,    2d    ed., 
S  1240   and  note  par.   28;   and  also   note   87 
Am.  Dec.  273-282. 
Cyc.  Civ.  Code,  2d  ed.,  68  1246-1261  and  notes. 

86.  Federal  homestead— L*and  taken  as 
government  homestead  is  not  liable  for  any 
debt  of  homestead-claimant  contracted  prior 
to  issuance  of  patent. — Delany  v.  Knapp,  111 
Cal.  165,  168,  62  Am.  St.  Rep.  160,  48  Pac. 
598. 

66.  Federal  homestead,  like  state  home- 
stead, does  not  revive  character  and  exemp- 
tion as  such  upon  subsequent  repurchase  by 
origrinal  holder  by  whom  it  had  been  sold. — 
Delany  v.  Knapp,  111  Cal.  166,  169,  52  Am. 
St.  Rep.  160.  43  Pac.  598.  See  Herbert  v. 
Mayer,  42  La.  Ann.  839,  8  So.  590. 

67.  Homestead  -  exemption  —  Is  purely 
■tatntory  rlsht  limited  by  statutory  con- 
ditions, and  court  can  not  impose  restric- 
tions upon  rigrht  of  creditor  to  enforce  sale 
In  addition  to  those  imposed  by  statute. — 
Lean  v.  Qivens.  146  Cal.  739,  744,  81  Pac.  128. 

68.  Same— Exee«»    !■    enhjeet    to    levy. — 

Levy  of  execution  upon  land  where  Judgr- 
ment  is  not  lien,  creates  lien  on  land  from 
that  date  which  will  chargre  whatever  in- 
terest in  land  is,  or  may  be  made,  subject 
to  execution,  including  excess  in  value  of 
homestead  property  over  homestead-exemp- 
tion.— Lean  v.  Givens,  146  Cal.  739,  742,  81 
Pac.  128.  See  Blood  v.  Lierht.  38  Cal.  657,  99 
Am.  Dec.  441;  Beaton  v.  Reid,  111  Cal.  486. 
44  Pac.  167;  Lehnhardt  v.  Jennings,  119  Cal. 
196,  48  Pac.  66,  51  Pac.  196:  SummerviUe  v. 
Stockton  M.  Co.,  142  CaL  629,  540,  76  Pac. 
243. 


60.  Coniparei  Lubbock  v.  McMann,  82  CaL 
226,  230,  16  Am.  St.  Rep.  108,  22  Pac.  1146, 
where  it  was  held  that-  jud^rment  is  not  lien 
on  any  part,  either  in  extent  or  value  of 
homestead  premises  even  in  case  where 
there  is  an  excess  in  value  above  homestead- 
exemption. 

70.  Humcstead-rliTht  —  Snbae^nently  ae- 
«nlred  to  attnekment-llen  defeats  such  lien, 
and  levy  of  execution  in  like  manner  does 
not  have  effect  to  prevent  premises  from  be- 
InflT  impressed  with  homestead  character  at 
any  time  before  sale. — Beaton  v.  Reid,  111 
Cal.  484,  487,  44  Pac.  167.  See  McCracken  v. 
Harris,  54  Cal.  81;  Sullivan  v.  Hendrickson, 
64  Cal.  258;  Wilson  v.  B£adison,  68  CaL  1. 

71.  Levy  on  property  anbjeet  to  kome- 
•tead-exemptlon^Is  Imposed  on  property 
conditionally,  to  become  absolute  in  the 
event  that  it  is  determined,  in  manner  pre- 
scribed by  Civil  Code  (88  1246-1261),  that 
excess  exists. — Lean  v.  Qivens,  146  Cal.  789. 
743,  81  Pac.  128. 

See  Kerr's  Cyc  Civ.  Code,  8d  ed.,  88  1245> 
1261  and  notes. 

72.  Purchaser  of  homestead  property 
after  levy^Tnkes  subject  to  lien  created  hy 
levyiniT  upon  excess  over  homestead  value. 
— Lean  v.  Oivens,  146  Gal.  789,  743,  81  Pac. 
128. 

78.  Value  of  homeiitead— la  Anally  de- 
termined by  expoalnir  property  for  sale. — If 

bid  is  not  made  in  excess  of  amount  of 
exemption  proceedingrs  are  entered.  If  larger 
amount  is  offered  it  conclusively  proves 
that  value  exceeds  exemption,  and  in  that 
event  excess  of  risht  is  applicable  on  debt 
and  claimant  has  no  Just  cause  to  complain. 
— Lean  v.  Oivens,  146  Cal.  739,  744,  81  Pac. 
128. 

X.  PUBLIC     BUILDINGS,     BTC— SUBDIVI- 
SION 16. 

74.  Mechanics'  lien — ^Public  buildlnss  not 
subject  to. — As  to  public  buildingrs  not  sub- 
ject to  claim  of  mechanics'  lien.  —  Mayr- 
hofer  V.  Board  of  Education,  89  Cal.  110,  23 
Am.  St.  Rep.  461.  26  Pac.  646;  Goldtree  v. 
City  of  San  Diegro.  8  Cal.  App.  606,  612,  97 
Pac.  216,  218. 

See.  also,  6  Kerr's  Cal.  Dig.  p.  6048.  8  S; 
notes  27  Am.  Rep.  83;  17  Ann.  Cas.  131;  Ann. 
Cas.  1913A,  762;  Ann.  Cas.  1914C,  102;  35 
L.  R.  A.  141:  20  L.  R.  A.  (N.  S.)  261;  41 
L.   R.   A.    (N.   S.)    816. 

XL  LIFE    INSURANCE    POLICIES,    ETC. — 
SUBDIVISION  18. 

As  to  life,  health,  accident,  annuity,  and 
endowment  Innurance  polieies,  exemptlonn 
of  from  execution,  see  Kerr's  Cyc.  Civ.  Code. 
2d  ed.,  S  453k  and  note. 

75.  AmbisnonM  statute^Relatlnir  to  cx-> 
emption  will  not  be  construed  to  defeat  ex- 
press legrislative  will  in  relation  to  such 
exemption. — Estate  of  Brown,  123  Cal.  899, 
402,  69  Am.  St.  Rep.  74,  56  Pac*  1055. 
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Tf.     €3«MtmettoB  •—  Code    pvovUilon    ez« 
ipts  •sly  money*  mecruimg  upon  pollelce 

where  annual  premiums  do  not  exceed  five 
hundred  dollars.  It  can  not  be  construed 
as  exempting  part  only  of  any  policy. — Es- 
Ute  of  Brown.  123  Cal.  899,  402,  69  Am.  St. 
Rep.  74,  56  Pac.  1066. 

77.  Statute  provides  that  all  property  ex- 
empt from  execution  shall  be  set  apart  for 
use  of  survivingr  husband  or  wife. — Holmes 
▼.  Ifarshall,  146  Cal.  777,  781,  79  Pac.  634. 

See.  post,  8  1466  and  note. 


KxemptlOM  are  ereatures  of  statute 

and  exceptions  to  general  rule.  No  prop- 
erty la  exempt  unless  expressly  made  so, 
and  no  assumed  legislative  policy  can  Justify 
courts  in  adding:  to  statutory  lists  of  ex- 
emptions; and  where  statute  says  that 
moneys  accruingr  upon  an  insurance  policy 
issued  upon  life  of  Judgrment-debtor,  if  an- 
nual premiums  paid  do  not  exceed  five  hun- 
dred dollars,  it  as  plainly  states  as  thougrh 
added  in  words,  that,  if  annual  premiums 
paid  do  exceed  five  hundred  dollars,  no  part 
of  same  is  exempt. — Estate  of  Brown,  123 
Cal.  399,  401.  69  Am.  St.  Rep.  74.  56  Pac. 
1065. 

?••  BbBSBiption  trowm  exeevtloa^-Coatia- 
■CO  after  moneys  are  paid  to  beBeftelary» 
and  such  moneys  can  not  be  seized  for  wife's 
prior  debts  and  diverted  from  support  of 
family. — ^Holmes  ▼.  Marshall,  146  Cal.  777. 
791,  79  Pac  534. 


lee  poUey  ^»  Payable  by  Its 
to  eaecat€»TB  or  administrators  of  in- 
sured, annual  premiums  upon  which  do  not 
exceed  the  sum  of  five  hundred  dollars,  al- 
though set  apart  under  statute,  is  adminis- 
tered upon,  and  until  set  apart  is  part  of 
estate.  Order  setting  It  apart  is  species  of 
distribution. — ^Estate  of  Miller,  121  Cal.  363. 
356,  63  Pac.  906. 


St.  Same  Interest  of  heirs  In '  polley. — 
Heirs  are  not  vested  with  any  interest  or 
ris'ht  with  reference  to  policy  made  payable 
to  executors  or  administrators  grenerally. 
except  under  special  circumstances  and 
subject  to  administration. — Estate  of  Miller, 
121   Cal.  363.  366,  68  Pac.  906. 


Same-— Upon  which  annual  premiums 
were    less    than    Ave    hundred    dollara,    and 

which  was  property  of  decedent  in  his  life- 
time, is  properly  set  apart  to  his  widow. — 
Estate  of  Miller,  121  Cal.  353,  366,  53  Pac. 
906. 

88.  Moneys  due  upon  policy^Llberal  con- 
stmction  of  statutes  relating:  to  exemptions 
can  not  go  to  extent  of  exempting:  moneys 
due  upon  policy  upon  which  annual  pre- 
miums exceed  five  hundred  dollars,  where 
statute  in  terms  exempts  policies  upon 
which  annual  premiums  are  less  than  five 
hundred  dollars. — Estate  of  Brown.  123  Cal. 
399,  401,  69  Am.  St.  Rep.  74,  55  Pac.  1056. 

84.  Title  to  insnranee-money— Cominir 
to  surviving  wife  througrh  estate  and  under 
order  setting  it  apart,  vests  title  in  her  as 
effectively  as  If  she  had  been  named  bene- 
ficiary of  policy;  and  there  is  no  reason 
why  insurance  money  comlngr  to  wife  di- 
rectly as  beneficiary  should  be  exempt  from 
execution  and  not  that  coming:  to  her  in- 
directly through  estate  and  by  order  set- 
ting: it  apart. — ^Holmes  v.  Marshall,  146  Cal. 
777.  781,  79  Pac,  634. 


Words  'Exempt  from  eseentlon*'^ 
Mean  exempt  from  any  ezeention*  and  ex- 
emption of  Insurance  moneys  extends  not 
only  ag:aln8t  those  of  persons  whose  lives 
are  insured  and  who  pay  premium  requisite 
to  procure  and  keep  it  in  force,  but  con- 
tinues after  death  and  -in  favor  of  bene- 
ficiary, as  exemption  was  clearly  Intended 
to  apply  to  moneys  coming:  from  life  Insur- 
ance to  hands  of  beneficiary. — Holmes  v. 
Marshall,  146  Cal.  777,  779,  79  Pac.  634. 

XII.      PENSION-MONEYS     FROM     UNITED 
STATES    GOVERNMENT— SUBDI- 
VISION 20, 

8C  Pension-money  ^  Pnblle  administra- 
tor vvill  not  be  appointed  for  the  purpose 
of  reeeivingr  pension-money  where  the  only 
object  can  be  to  subject  It  to  his  commis- 
sions and  fees. — Treadway  v.  Board  of  Di- 
rectors of  Veterans'  Home  of  Cal.,  14  Cal. 
App.  75,  111  Pac.  111. 


§  6111.  WRIT,  HOW  EXECUTED.  The  sherifF  must  execute  the  writ  against 
the  property  of  the  judgment  debtor,  by  levying  on  a  sufficient  amount  of  prop- 
ertr.  if  there  be  sufficient ;  collecting  or  selling  the  things  in  action,  and  selling 
the  other  property,  and  paying  to  the  plaintiff  or  his  attorney  so  much  of  the 
proceeds  as  will  satisfy  the  judgment. 

Axqr  excess  in  the  proceeds  over  the  judgment  and  accruinif  costs  must  be 
retomed  to  the  judgment  debtor,  unless  otherwise  directed  by  the  judgment 
or  order  of  the  court.  When  there  is  more  property  of  the  judgment  debtor 
than  is  suflScient  to  satisfy  the  judgment  and  accruing  costs  within  the  view  of 
the  sheriff,  he  must  levy  only  on  such  part  of  the  property  as  the  judgment 
debtor  may  indicate,  if  the  property  indicated  be  amply  sufficient  to  satisfy  the 
judgment  and  costs. 

History:    Enacted  March  11,  1872;  amendmeat  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  321. 
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EXECUTION  OF  WEIT. 

1,2.  "Accruing  costs "  —  Not  chargeable 
under  this  section — Keeper's  fees  and 
expenses. 

3.  Assignee  of  insolvent  corporation — ^En- 
titled to  be  treated  as  equitable  as- 
signee of  check. 

4,5.  Construction  —  Levy  as  distinguished 
from  selling. 

6.  Default  of  sheriff  in  executing  writ — 

Liability  upon  bond. 

7.  Levy  of  execution — ^When  not  necessary 

to  constitute  lien. 

8.  Mandate — ^Execution  of  writ  of  execu- 

tion. 

9-11.  Money — Sale  of. 

12.  Promissory  note — Liable  as  "credit"  to 
'  seizure  and  sale. 

13.  Return — Title  not  affected  by. 

1.  <<Aecriilnir  coata^^lfot  cbarseable  un- 
der this  ■eetloB— Keeper's  fees  and  expense* 

are  not  part  of  sheriff's  "accruing  costs" 
under  this  section,  and  such  are  not  chargre- 
able  aigralnst  defendant  in  judgment. — 
HotchkiSB  v.  Smith,  108  Cal.  285,  287,  41 
Pac.   304. 

2.  Accruing  costs,  as  that  term  is  used 
in  statute,  are  such  fees  and  expenses  only 
as  are  incurred  in  executing  Jud^rment. — 
Hotchkiss  v.  Smith.  108  Cal.  286,  287,  41 
Pac.   304. 

8.  Asaisnee  of  Insolvent  eorporatlon  — 
Entitled  to  be  treated  as  e«aftable  assignee 
of  eheek  given  officer  upon  execution  sale 
of  property  belonging  to  insolvent  corpora- 
tion, where  such  officer  fails  and  nesrlects 
to  sue,  and  snch  equitable  assigrnee  may 
maintain  his  right  of  action  to  recover 
amount  represented  by  check. — Meherln  v. 
Saunders,  181  Cal.  681,  691,  68  Pac.  1084. 
sub  nom.  Meherln  v.  Ambrose,  54  L.  R.  A. 
272.  (McParland,  Oaroutte,  Harrison,  J.  J., 
dissentingr.  holding:,  grenerally,  that  there 
being:  no  privity  of  contract  between  pur- 
chaser at  execution  sale,  and  as8ig:nee  of 
insolvent  as  to  property  sold  prior  to  in- 
solvency proceeding:s,  and  moneys  alleged 
to  be  due  as  balance  of  purchase-price  not 
already  represented  by  check,  such  a8sig:nee 
can'  not  maintain  action  agrainst  purchaser 
to  recover  purchase-money.) 

4.  Gpnstmction^L*eiry  as  dlstinsnlsbed 
from  Melllnir'. — This  section  makes  the  levy- 
ing: of  writ  a  part  of  process  of  executing: 
it.  The  term  "levy"  when  employed  to  con- 
note acts  by  which  an  officer  malnfests  in- 
tention to  appropriate  land  to  satisfaction 
of  an  execution,  and  when  not  defined  by 
statute,  has  considerable  elasticity  of  mean- 
ing:; so  probably  for  reason  that  as, common 
law  permitted  no  levy  of  writ  on  lands,  it 
did  not  devise  any  procedure  for  that  pur- 
pose.— Lehnhardt  v.  Jenning:8,  118  Cal.  192. 
194,  48  Pac.  66,  61  Pac.  196. 

5.  Statute  contemplates  that  levying:  is 
something    different     from     selling. — -Lehn- 

i; 


hardt  V.  Jennlng:s.  119  Cal.  192,  196,  48  Pac. 
66.   61   Pac.   195. 

6.  Default  of  sheriff  in  exeentlns  writ— 
Liability  npon  bond. — Default  of  sheriff  in 
executing:  writ  of  execution  renders  him 
liable  upon  his  bond. — Sheehy  v.  Qraves.  68 
CaL   449.   466. 


7.  I«evy  of  exeeatlon— Wben  not  neci 
•nrr  to  eoBStltnte  llen« — ^Levy  of  execution 
is  not  necessary  where  Judg:ment  itself 
constitutes  lien  upon  real  property  which 
is  subject  of  execution  sale,  and  where 
judgnnent  does  not  constitute  lien  upon 
property  sold  and  there  is  no  levy,  it  fol- 
lows that  sale,  if  otherwise  valid,  takes 
effect  upon  day  of  its  date,  and  not  before, 
or  at  all  events  not  before  notices  of  sale 
are  posted. — Summerville  v.  Stockton  M. 
Co..  142  Cal.  629,  640.  76  Pac.  243.  See 
Bag:ley  v.  Ward,  87  Cal.  121,  99  Am.  Dec. 
256;  Blood  v.  Liffht.  38  Cal.  654.  99  Am.  Dec. 
441;  Lehnhardt  v.  Jenning:s,  119  Cal.  192. 
48  Pac.  66,  61  Pac.  196. 

8.  Mnndate— Bixeentlon  of  writ  of  exe- 
entlon. — Where  the  sheriff's  return  to  an 
alternative  writ  of  mandate  requiring  him 
to  show  cause  why  he  should  not  execute 
a  writ  of  execution.  Is  based  upon  a  re- 
straining order,  which  the  appellate  court 
has  already  decided  was  issued  without 
Jurisdiction,  the  writ  of  mandate  must  is- 
sue— Kelsey  v.  Byers,  40  Cal.  App.  228,  180 
Pac.  666. 

8.  Bloney-^Sale  of. — While  the  sale  of, 
money  to  satisfy  a  writ  of  execution  is  an 
anomalous  proceeding:  still  it  would  seem 
to  be  the  proceeding*  where  the  money 
levied  upon  was  the  identical  money  depos- 
ited with  a  third  party  for  safekeeping:, 
for  such  was  neither  a  debt  nor  a  credit 
is  in  the  meaning:  of  subdivision  6  of  this 
section  and  it  would  seem,  therefore,  proper 
to  treat  it  as  any  other  species  of  personal 
property  and  for  the  sheriff  to  sell  it  in  the 
same  manner  as  other  personal  property  is 
required  to  be  sold  under  execution. — BCag:ee 
V.  Superior  Court,  10  CaL  App.  164,  169. 
101   Pac.   682. 

10.  Where  the  sheriff  levied  upon  and 
sold  certain  moneys  deposited  with  a 
county  treasurer  for  safekeeping,  deliver- 
ing to  the  purchaser  a  certificate  of  sale 
thereof,  receiving  from  the  purchaser  the 
purchase-price  and  returned  the  execution 
satisfied,  the  court  from  which  it  issued 
has  no  further  Jurisdiction  of  or  over  the 
action  and  therefore  any  order  it  might 
make  to  protect  the  purchaser  or  to  secure 
to  him  the  possession  of  the  money  would 
be  coram  non  Judice. — Magee  v.  Superior 
Court,  10  Cal.  App.  154.  159,  101  Pac.  632. 

11.  Where  the  sheriff  levies  upon  and 
sells  certain  specific  moneys  to  satisfy  an 
execution  the  purchaser  must  look  to  the 
sheriff  for  the  delivery  to  him  of  the  prop- 
erty the  same  as  if  it  had  been  live  stock, 
or  wheat,  or  property  of  any  other  descrip- 
tion capable  of  manual  delivery. — Magee 
V.  Superior  Court,  10  Cal.  App.  164.  169, 
101    Pac.    532. 
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12.  PraadMorx  Bote— Liable  mm  <<ercdlt» 
t»  tclsarc  and  sale  under  execution.-^Dayis 
?.  Mitchell.  84  Cal.  81,  87. 

See  I  €88,  ante,  and  note  pars.  52-54. 


18.     Retara  — Title    aot    affected    by.  —  It 

has  been  frequently  held  that  the  title  of 
the  purchaser  at  sheriff  sale  does  not  de- 
pend on  the  return  to  the  writ. — Weldon  v. 
Rogers.  167  Cal.  410,  416,  108  Pac.  266. 


§692.  NOTIGE  OF  BALE  UNDER  EXECUTION,  HOW  GIVEN.  Before 
the  sale  of  property  on  execution,  notice  thereof  must  be  given  as  follows : 

1.  In  case  of  perishable  property:  By  posting  written  notice  of  the  time  and 
plaee  of  sale  in  three  public  places  of  the  township  or  city  where  the  sale  is  to 
take  place,  for  such  time  as  may  be  reasonable,  considering  the  character  and 
condition  of  the  property. 

2.  In  caae  of  othor  personal  proper^:  By  posting  a  similar  notice  in  three 
public  places  in  the  township  or  city  where  the  sale  is  to  take  place,  for  not 
less  than  five  days  nor  more  than  ten  days. 

3.  In  case  of  real  property:  By  posting  a  similar  notice,  particularly  describ- 
ing the  property,  for  twenty  days,  in  three  public  places  of  the  township  or 
citj  where  the  property  is  situated,  and  also  where  the  property  is  to  be  sold, 
and  publishing  a  copy  thereof,  once  a  week  for  the  same  period,  in  some  news- 
paper of  general  circulation,  printed  and  published  in  the  city  or  township,  in 
which  the  property  is  situated,  if  there  be  one,  or,  in  case  no  newspaper  of  gen- 
eral circulation  be  printed  and  published  in  the  city  or  township,  in  some  news- 
paper of  general  circulation,  printed  and  published  in  the  county. 

4.  When  the  judgment  under  which  the  property  is  to  be  sold  is  made  pay- 
able hi  a  specified  kind  of  money  or  currency,  the  several  notices  required  by 
this  section  must  state  the  kind  of  money  or  currency  in  which  bids  may  be 
made  at  such  sale,  which  must  be  the  same  as  that  specified  in  the  judgment. 

History:  Enacted  March  11,  1872,  re-enactment  with  additions  of 
1 221  Practice  Act;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  322;  March  23,  1907,  SUte.  and  Amdte.  1907,  p.  980,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  457. 


NOTICE  OF  SALE— HOW  GIVEN. 

1.  Computation  of  time  of  notiee. 

2.  Deteription  in  notiee — ^When  sufficient. 

3.  Eileet  of  section  with  post  section  693. 

4.  Notice  of  sale — As  manifesting  intention  of 

officer. 

5.  Same — Specifying  method  of  sale  in  eon- 

timct  of  pledg^Waiver  of  provisions  of 
•tstnte. 

6.  Partnerahip  property — Sale  of  under  execu- 

tion—Directicms  to  sheriff  regarding  giv- 
ing  notice. 

7.  PenaUy  and  responsibility  of  officer — Bight 

to  select  place  and  newspaper  for  pub- 
lishing notice. 

S.  Qacstions  appertaining  to  notice  —  Who 
affected  by. 

9.  Bcqairement  of  notice — Purpose  of. 

1«  CeMvatatlon  of  tlate  of  notiee. — Rule 
as  stated  In  section  12,  ante.  Is  applicable  In 
oompQtlns  notice  required  under  this  sec- 
tion. Where  law  fixes  time  within  which 
act  is  to  be  done,  all  of  last  day  of  that 
period  is  within  the  time,  and  default  for 


not  doing:  act  can  only  be  taken  on  next 
day. — Bellmer  v.  Blessington,  186  Gal.  8,  6, 
68  Pac.  111.  See  Misch  ▼.  Mayhew,  51  Cal. 
514;  Ha^enmeyer  v.  Board  of  Equalization, 
82  Cal.  214,  28  Pac.  14;  Landregan  v.  Pep- 
pin.  86  Cal.  122,  126,  24  Pac.  868;  Derby  v. 
Modesto.  104  Cal.  515.  622,  38  Pac.  900;  Bates 
y.  Howard,  106  Cal.  178,  822,  38  Pac.  716. 
See,  ante,  §  12  and  note. 

2.  Description  In  notiee— When  svfllelent. 

— The  description  in  notice  is  sufficient 
where  It  conforms  with  description  in  Judsr- 
ment  and  identifies  land  to  be  Sold. — ^Ansrlo- 
Callfomia  Bank  ▼.  Cerf,  142  Cal.  303,  307, 
75  Pac.  902. 

3.  Elleet  of  this  seetloa  and  section  603, 
post. — This  section  and  section  693,  post,  en- 
Joins  upon  sheriff  both  duty  and  responsi- 
bility of  posting  and  publishing  notices  of 
sale  as  .prescribed,  which  injunction  neces- 
sarily implies  duty  and  responsibility  of 
selecting  place  where  notires  are  to  be 
posted  and  newspapers  in  which  they  are  to 
be  published,  since  they  are  not  specified. 
He  is  required  to  post  notices  in  three  pub- 
lic places  In  township,  etc.,  and   to  publish 
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them  in  some  newspaper  In  county  once  a 
week  under  heavy  penalty,  besides  his  re- 
sponsibility for  all  damages. — ^Northern  C. 
I.  Trust  V.  Cadman,  101  Cal.  200,  204,  35 
Pac.  567. 

4.  Notice  of  sale  Ao  aiaiilfeotlBff  Intea- 
tlOB  of  ollleer. — ^Notice  given  by  officer  as 
required  by  this  section  Is  an  act  manifest- 
ing intention  of  officer  to  appropriate  de- 
scribed property  to  sale  for  satisfaction  of 
writ,  and  Is  sufficient  levy  In  any  case 
where  Judgment  is  lien  on  property  to  be 
sold. — ^Lehnhardt  v.  Jennings,  119  Cal.  192, 
197.  48  Pac.  66,  51  Pac  195. 

5.  Saate— 9peclfy.lBg  atetkod  of  sale  In 
contract  of  pledge — ^Waiver  of  provlafoM  of 
atatntc^ — In  a  case  in  which  a  trust  deed 
does  not  in  terms  and  by  special  or  sepa- 
rate reference  to  shares  of  stock  pledged 
provide  for  tKe  manner  of  the  sale  thereof 
but  does  provide,  among  other  things,  that 
in  case  of  default  in  payment  when  due  of 
any  of  the  indebtedness  covered  by  the  In- 
strument the  trustee,  on  application  of  the 
creditor,  "shall  sell  the  above  granted  prem- 
ises, or  any  such  part  thereof  as  in  his  dis- 
cretion he  shall  And  it  necessary  to  sell  in 
order  to  accomplish  the  object  of  these 
trusts"  and  further  declare  that  the  sale 
should  be  made  in  the  manner  described 
in  the  trust  deed;  this  instrument,  taken  as 
a  whole  and  considered  in  the  light  of  the 
purpose  for  which  it  was  made,  intended 
that  the  manner  of  sale  and  the  notice  of 
sale  set  forth  in  the  trust  deed  should  apply 
to  the  shares  of  stock  as  well  as  to  the 
land  described  in  the  deed;  and  that  in  af- 
fecting the  same  the  pledgeor  and  grantor 
waived  a  compliance  with  the  statutory 
method  for  the  sale  of  pledged  personal 
property,  so  that  the  sale  carried  to  the  pur- 
chaser full  right  and  title  to  the  shares 
of  stock. — Hinrichsen  v.  Imperial  Water 
Co.,  —  Cal.  App.  — ,  198  Pac.  608. 

6.  Partaeraklp  property— Sale  vader  ex- 
ecution—Dfrcctfona  to  ahcriil  rcgardlmr  fftv-. 
ing  of  notice. — ^Where  property  is  levied 
upon  under  execution  issued  under  a  Judg- 


ment the  notice  to  be  given  of  the  sale  is 
prescribed  and  regulated  by  the  above  sec- 
tion and  the  following  section  specifies  the 
penalty  which  attaches  to  an  officer  selling 
without  giving  the  notice  as  prescribed;  but 
there  is  nothing  in  either  of  these  sections 
that  requires  the  court,  or  any  Judge 
thereof,  to  direct  the  giving  of  the  notice. 
For  this  reason  an  interlocutory  Judgment 
which  directs  the  sheriff  how  and  when  to 
give  notice  of  sale  of  property  to  be  levied 
upon  under  writ  of  execution  to  be  Issued 
is  unnecessary,  and  for  that  reason  may  be 
treated  as  surplusage,  the  Judgment  being 
full,  complete  and  enforceable  without  such 
directory  provisions. — Williams  v.  Reed,  48 
CaL  App.  425,  484,  185  Pac.  515,  applying 
the  doctrine  in  Northern  Counties  Invest- 
ment Trust  V.  Cadman,  101  CaL  200,  35  Pac 
557,  abstracted  in  next  note. 


7.  Penalty  and  reapoaJifblUty  of  oiilcer 
Rigkt  to  select  place  and  newspaper  for 
pvbllalilng  notice* — Penalty  and  responsi- 
bility of  sheriff  are  inconsistent  with  al- 
leged authority  of  plaintiff  in  foreclosure, 
to  dictate  places  or  papers  in  which  notices 
are  to  be  published,  and  consistent  only 
with  his  duty  and  power  to  select  place  and 
newspaper  in  which  to  publish  required  no- 
tices.— Northern  C.  I.  Trust  v.  Cadman,  101 
Cal.  200,  205,  85  Pac  567.  See  Richardson 
v.  Tobin,  45  Cal.  SO,  81;  County  of  San  Ma- 
teo V.  Maloney,  71  Cal.  205,  206,  12  Pac.  58; 
Journal  P.  Co.  v.  Whitney,  97  Cal.  283,  32 
Pac.  287;  In  re  O'Sullivan,  84  Cal.  444,  24 
Pac.  281. 

8.  I^nestiona  appertaining  to  notice— 
"Who  affected  by< — ^The  questions  appertain- 
ing to  notice,  as  well  as  all  others  which 
merely  relate  to  irregularity,  are  between 
officer  selling  and  parties  to  execution. — 
Kelley  v.  Desmond,  63  Cal.  517,  519. 

8.     Reqvlrement  of  notice— Purpose  of. — 

The  requirement  of  notice  of  sale  on  execu- 
tion is  as  much  for  benefit  and  protection 
of  defendant  as  for  plaintiff. — ^Northern  C. 
I.  Trust  V.  Cadman,  101  Cal.  200,  205,  35 
Pac.  667. 


§693.    SELLINQ  WITHOUT  NOTICE,  WHAT  PENALTY  ATTACHED.  An 

officer  selling  without  the  notice  prescribed  by  the  last  section  forfeits  five 
hundred  dollars  to  the  aggrieved  party,  in  addition  to  his  actual  damages ;  and 
a  person  wilfully  taking  down  or  defacing  the  notice  posted,  if  done  before  the 
sale  or  the  satisfaction  of  the  judgment  (if  the  judgment  be  satisfied  before 
sale),  forfeits  five  hundred  dollars. 

History:     Enacted  March  11,  1872,  re^nactment  of  S  222  Practice 


Act. 


SELLING  WITHOUT  NOTICE— PENALTY. 


1,  2.  Action  to  recover  penalty  and  damage 

Implies  what — Construction  of  section. 

3.  Action  for  danuiges  for  sale  without  no- 
tice is  not. 

4.  Action  for  false  return  of  officer. 


5.  Aggrieved  party — Purchaser  without  no- 

tice is  not. 

6.  Same — Party  is  not  aggrieved,  when. 

7.  Neglect  of  officer  making  sale  to  give  no- 

tice— Sight  of  aggrieved  party. 

8.  Recovery  of  penalty. 


1T84 


Tlt.IX,Ck«I.] 


SAI^   IJNDfiR  EXBCIJTION— HOW   CONDUCTBD. 


leM 


9.  Betum — Prima  facie  evidence — In  favor 
of  sheriff. 

10.  Same — ^Finding  that  recitals  in  retnm  are 

tme. 

11.  Same — ^Bule  that  return  of  sheriff  is  con- 

elusive. 

12.  Title  of  purchaser — ^Not  dependent  upon 

sheriff's  return. 

L  ActlOB  to  recover  penalty  and  dam- 
■Sffs— Implleo    ^rkat— CoBfltmetloii    of    aee- 

ttoB-— Action  to  recover  penalty  and  dam- 
ages for  selling:  personal  property  under 
writ  of  execution,  without  erivingr  notice  re- 
quired by  law,  implies,  and  for  its  main- 
tenance requires,  valid  execution,  and. 
therefore,  party  can  not  contend  in  action 
for  damagres  for  penalty  and  damages 
thereon,  that  execution  was  void. — Bellmer 
T.  Blessington,  1S6  Cal.  S,  4,  68  Pac.  111. 

2.  Action  under  this  section,  being-  to 
enforce  penalty  or  forfeiture  claimed,  is  to 
be  strictly  construed,  and  plaintiff  must 
show  clearly  that  his  case  comes  within 
.statute  imposing  forfeiture. — Askew  v.  Eb- 
berts,  %t  Cal.  268,  864. 

8.    AetloB  for  damayefl  for  aale  frlthovt 

■•tice  under  statute,  is  complete  as  soon  as 
officer  delivers  certificate  of  sale  to  pur- 
chaser, at  execution  sale,  if  in  fact  sale 
was  without  notice. — Raker  v.  Bucher,  100 
CaL  214,  220,  84  Pac.  654,  849. 

4.  ActtoB  for  falBe  return  of  olllcer  was 

simply  specific  name  (probably  derived  from 
forms  of  original  writ)  for  one  of  numerous 
class  of  actions  on  case.  It  was  not  an  ac- 
tion in  rem  for  purpose  of  canceling  or  set- 
ting aside  return  in  order  to  pave  way  for 
another  action  for  damages,  but  was  itself 
an  action  for  damages  founded  upon  official 
misconduct  of  sheriff. — Raker  v.  Bucher, 
IM  CaL  214,  219.  34  Pac.  654,  849. 

5.  Ascrleved  party— Pvrekaaer  ^rithovt 
■etlce  to  mot* — ^Purchaser  at  execution  sale, 
without  notice,  is  not  aggrieved  party 
within  meaninfT  of  this  section.  Sale  is 
either  valid  of  invalid;  it  passes  title,  or  it 
does  not;  if  it  be  a  nullity  and  passes  no 
title,  purchaser  sustains  no  injury,  and  no 
right  of  action  for  forfeiture  accrues.  If 
aothorised,  purchaser  is  entitled,  after  time 
for  redemption  expires,  to  his  deed,  and 
may  compel  its  execution  and  delivery. — 
Kelley  v.  Desmond,  63  Cal.  517,  518. 


«.  Same  — Party  la  not  Injured  or  as- 
srlewed  unless  it  appears  that  by  means  of 
sale,  without  notice,  he  has  been  deprived 
of  his  property. — Askew  v.  Ebberts,  22  Cal. 
263,  264. 

7.  Neirlect  of  ollleer  makliiff  sale  to  fflwe 
Botiee  — >  Rlffht     of     anrleved     party. — The 

neglect  of  officer  making  sale  to  give  no- 
tice required  by  Isiw  does  not  affect  validity 
of  sale,  but  party  aggrieved  has  his  remedy 
against  officer  for  any  injury  sustained  by 
reason  of  such  neglect. — Smith  v.  Randall, 
6  Cal.  47,  65  Am.  Dec.  475;  Harvey  v.  Fisk, 
9  Cal.  93. 

8.  ReeoTery  of  penalty. — ^Under  this  stat- 
ute, aggrieved  party  can  only  recover  for- 
feiture when  sale  has  been  perfected  and 
completed  by  at  least  payment  of  purchase- 
money  by  purchaser.  He  can  not  recover 
where  there  was  attempted  sale  under  de- 
fective notice,  by  which  nothing  passed 
and  no  right  to  property  vested  In  pur- 
chaser, and  where  purchaser  did  not  pay 
purchase -money,  and  where  officer  after- 
wards rightfully  sold  property  after  giving 
proper  notice. — Askew  v.  Ebberts,  22  Cal. 
263.  264. 

9.  Retnm  •— Prima  facie  evidenee  — In 
favor  of  aherlir  in  action  against  sherifT 
for  false  return;  and  as  truth  of  return  is 
real  question  in  issue  in  such  action,  only 
slight  evidence  aliunde  is  required  to  over- 
come prima  facie  effect,  which  law  attaches 
to  return  of  officer. — Raker  v.  Bucher,  100 
Cal.  214,  216,  217,  34  Pac.  654,  849. 

10.  Same— Finding  tkat  reeitala  in  re- 
tnm are  tme,  can  not  be  sustained  where  it 
is  not  disputed  that  defendant,  sheriff,  had 
himself  admitted  falsity  of  return. — Raker 
V.  Bucher,  100  Cal.  214,  217.  34  Pac.  654, 
849. 

11.  Same— Rnle  that  retnrn  of  aherlll  la 
eonelnaive  as  between  parties  to  action  and 
their  privies,  has  no  application  in  suit 
against  sherifT  for  neglect  of  official  duty. 
— ^Raker  v.  Bucher,  100  Cal.  214.  221.  34 
Pac.  654,  849. 

12b  Title  of  pnrchaaer-i-Not  dependent 
npon  aherllPa  retnrn. — The  title  of  pur- 
chaser does  not  depend  on  sheriff's  return, 
and  in  absence  of  such  return  debtor  is 
obliged  either  to  redeem  his  land  or  run 
risk  of  losing  it  by  proof  aliunde  that  sale 
was  valid. — Raker  v.  Bucher,  100  Cal.  214, 
220,  34  Pac.  654.  849. 


§694.  SALES,  HOW  CONDUCTED.  NEITHER  THE  OFFICER  CON- 
DUCTINa  IT  NOR  HIS  DEPUTY  TO  BE  A  PURCHASER.  REAL  AND 
PERSONAL  PROPERTY,  HOW  SOLD.  JUDOBSENT  DEBTOR,  IF  PRES- 
ERT,  MAY  DIRECT  ORDER  OF  SALE,  AND  THE  OFFICER  SHALL  FOL- 
LOW  HIS  DIRECTIONS.  All  sales  of  property  under  execution  must  be  made 
at  auction,  to  the  highest  bidder,  between  the  hours  of  nine  in  the  morning  and 
five  in  the  afternoon. 
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After  sufScient  property  has  been  sold  to  satisfy  the  execution,  no  more  can 
be  sold.  Neither  the  officer  holding  the  execution  nor  his  deputy  can  become 
a  purchaser,  or  be  interested  in  any  purchase,  at  such  sale. 

When  the  sale  is  of  personal  proper^,  capable  of  manual  delivery,  it  must 
be  within  view  of  those  who  attend  the  sale,  and  be  sold  in  such  parcels  as  are 
likely  to  bring  the  highest  price ;  and  when  the  sale  is  of  real  property,  consist- 
ing of  several  known  lots  or  parcels,  they  must  be  sold  separately;  or  when 
a  portion  of  such  real  property  is  claimed  by  a  third  person,  and  he  requires  it 
to  be  sold  separately,  such  portion  must  be  thus  sold. 

[Judgment  debtor  may  direct  order  of  sale.]  The  judgment  debtor,  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  property,  real  or  personal, 
shall  be  sold,  when  such  property  consists  of  several  known  lots  or  parcels,  or 
of  articles  which  can  be  sold  to  advantage  separately,  and  the  sheriff  must  fol- 
low such  directions. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  223  Practice 
Act. 

CONDUCT  OF  SALE— WHO  MAY  BID  AT 

SALE. 

1.  Action  for  unlawful  sale — Burden  of 

proof. 

2.  Construction    of    section  —  Applies   to 

sales  under  foreclosure. 

3.  Same — Contract  between  parties  as  to 

manner  of  sale. 

4.  Same  —  Execution    upon    judgment   is 

su^cient  authority  to  sheriff. 

5.  Cloud  on  title — Injunction  to  restrain 

threatened  sale. 

6.  Discretion  of  oflScer — To  postpone  sale. 

7.  Doctrine  of  caveat  emptor  applies. 

8.  Impeaching  sale  for  fraud — Maxim  of 

caveat  emptor. 

9.  Misleading    officer  —  Attempt    to    in- 

validate sale. 

10,11.  Motion   to  set  aside  irregular   sale — 
Burden  upon  party. 

12.  Inadequacy  of  price — As  circumstance 
of  fraud. 

13, 14.  Same — Measure  of  damages  for  wrong- 
ful sale. 

15.  Same  —  Presumption    is    in    favor    of 

order  of  lower  court. 

16.  Presumption  —  That  officer  discharges 

duty. 

17.  Private  sale — Sheriff  has  no  right  to 

sell  at. 

18.  Procedure   for   setting  aside   voidable 

sale. 
19,20.  Property  in  view  of  bidder — Construc- 
tion of  section. 

21.  Redemption    from   sale  —  Must   be   of 
land  sold,  and  according  to  parcels. 

22, 23.  Rule  as  to  sale  en  masse — Authority  of 
court  in  mortgage  foreclosure. 

24.  Same — Directions    of   judgment-debtor 

— Sheriff  bound  to  follow. 

25.  Same — Irregularity  resulting  from  sale 


en  masse. 


26.  Same — Judgment-debtor  in  foreclosure. 

27.  Same — Object  of  statute. 

28,29.  Same — Parties  desiring  property  sold 
in  separate  parcels  should  proceed, 
how. 

30^31.  Same  — Sale  of  ditches  and  water- 
rights. 

32.  Rule  is  to  consider  every  sale  as  final. 

33.  Sale  of  personal  property  upon  execu- 
tion— Not  subject  to  confirmation  of 
court. 

34.  Sale  under  execution — ^When  void. 

35.  Sale  under  judgment  of  foreclosure. 

36.  Several  executions  —  Application  of 
moneys. 

37.  Sheriff's  deed— When  takes  effect. 
88.  Undertaking  on  appeal — ^Where  sale  is 

directed   for   purpose  of   satisfying 
any  liens. 

39.  Void  sale— Title  not  passed  by. 

A«  to  riirlit  of  fonner  okerilT  to  malntala 
action  la  rcapect  to  a  sale  made  by  him 
when  in  office,  see  note  29  I*  R.  A.   (N.  S.) 

792. 

1.  Actloa  for  aalawfal  aale— Bardea  of 
proofs — ^Where  purchaser  acquires  actual 
and  lawful  possession  of  personal  property, 
sold  upon  execution,  and  plaintiff,  in  ac- 
tion upon  sheriff's  bond,  seeks  to  recover 
damagres  for  unlawful  acts  of  sheriff,  sale 
having:  been  set  aside,  burden  is  upon 
plaintiff  to  show  that  in  proper  discharge 
of  official  duty  sheriff  could  have  retaken 
property  after  sale  was  set  aside. — Orton 
V.  Brown.  113  Cal.  661,  669,  46  Pac.  8S6. 

2.  Coaatracttoa  of  aeetlon  ^  Appltca  to 
•ales  aader  foredoaare. — This  section  is  ap- 
plicable to  sales  under  decree  of  foreclosure 
when  decree  is  silent  as  to  manner  or  order 
In  which  separate  parcels  shall  be  sold. — • 
Marston  v.  White.  91  Cal.  87,  40,  27  Pac.  688, 
See  Ontario  L.  &  I.  Co.  v.  Bedford,  90  Cal. 
181.  27   Pac.  39. 
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S.  9aaM— CoBtmct  betweea  parties  mm  to 
mtmrntw  of  solc^— This  section  relates  to 
sale  under  execution  in  cases  where  there 
have  been  no  contracts  between  parties  as 
to  manner  of  sale.  Where  there  is  ex- 
preu  provision  in  mortgraf^e  that  in  case 
foreclosure  should  be  necessary,  land  should 
be  sold  In  certain  manner,  and  court  in  its 
decree  followed  that  proyision,  there  is  no 
error. — Bank  of  Sonoma  Co.  v.  Charles,  86 
CaL  m,  328,  24  Pac.  1019. 

4.  Ssaie  —  Ezoevttoa  vpoa  Jvdsment  lo 
■oflcfcot  ovthoiity  to  akerflE  to  sell  real 
property  in  his  possession,  and  deed  which 
he  makes  relates  back  to  date  of  lien  per- 
petuated by  Juderment. — ^Porter  v.  Pico,  66 
CaL  m,  174. 

Sb  CUmM  OB  title— lB|«BetfoB  to  rcotraln 
thrcstcoed  MUe.^ — Owner  in  possession  of 
land  is  entitled  to  enjoin  threatened  sale 
under  defendant's  execution,  where  such 
sale  would  be  sufficient  to  cast  doubt  on- 
▼alldity  of  plaintlflTs  title  and  to  cast  cloud 
upon  it,  although  sale  would  be  ineffectual 
to  pass  title  to  purchaser. — Porter  v.  Pico, 
a  Oal.  166.  175.  See  Pixley  v.  Hiffgrins,  16 
CaL  127;  Fulton  v.  Hanlow.  20  CaL  460,  481; 
Marriner  ▼.  Swift,  27  Cal.  649,  663;  Ramsdell 
▼.  Fuller,  28  Cal.  87,  42,  87  Am.  Dec.  108; 
Thompson  v.  Lynch,  29  Cal.  189. 

«.    DiacvetioB  of  ollleer— To  postpone  sale. 

—Where  commissioner,  appointed  to  sell 
property  In  foreclosure  proceedings,  was  re- 
quested to  postpone  sale  of  certain  parcels 
to  two  o'clock  of  day  of  sale,  and  refused  to 
do  so,  held  that  such  refusal  did  not  consti- 
tute abase  of  officer's  discretion  where  no 
reason  was  ffiven  why  sale  should  have  been 
postponed. — Connlck  v.  Hill,  127  Cal.  162, 
166.  69  Pac  832. 


r.    Doctrine  of  eoTeat  emptor  applies  to 

execution    sales. — Meherin   v.   Saunders,   131 
CaL  681,  689.  63  Pac.  1084.  sub  nom.  Meherin 
T.  Ambrose.  64  L.  R.  A.  272. 
See  notes  3  L.  R.  A.  441;  13  L.  R.  A.  304. 

K  Impesichinff  sale  for  framU-BIaxlm  of 
csTcat  caaptor,  grantins  that  it  applies  to 
sheriflTs  sales,  has  never  been  carried  to  ex- 
tent that  such  sale  should  not  be  impeached 
on  ground  of  fraud  or  misrepresentation. — 
Webster  t.  Haworth,  8  Cal.  21,  26. 

•l  UteleadlBff  officeiw— Attempt  to  Invali- 
iate  sale^ — ^Rule,  that  sales  en  masse  of 
land  consisting  of  separate  tracts  will  not 
be  countenanced  in  courts  of  Justice,  does 
not  go  to  such  extent  as  to  allow  debtor, 
hj  Riisleadlner  officer  with  false  description, 
or  *ay  wlthboldlnff  information,  to  Invalidate 
•ale  under  execution  made  in  goo6  faitli  and 
In  entire  absence  of  fraud. — Smith  v.  Ran- 
dall, 6  Cal.  47,  61,  52,  66  Am.  Dec.  475. 

16L  Motlom  to  aet  aside  Irresvlar  sal^— 
■ordcn  to  «pon  party  seeking  to- set  aside 
sale,  to  show  such  an  irregularity  or  ma- 
ttrfal  departure  from  statute  as  will  Jus- 
tify such  course. — Connlck  v.  Hill,  127  Cal. 
112.  166,  58  Pac.  832;  Anglo-California  Bank 
V.  Cerf.  142  Cal.  303.  307,  75  Pac.  902. 


11.  Inadequacy  of  price  Is  not  one  of 
grounds  for  setting  aside  sale,  particularly 
under  our  practice  when  Judgment-debtor 
is  allowed  to  redeem. — Connick  v.  Hill,  127 
Cal.  162,  166.  68  Pac.  832;  Anglo-California 
Bank  v.  Cerf.  142  Cal.  303.  307,  76  Pac.  902. 
See  Smith  v.  Randall,  6  CaL  61,  63,  66  Am. 
Dec.  476. 


12.  Inadeqvaey  of  prlee  Aa  drcnmatanee 
of  frond* — Inadequacy  of  price  is  a  fact 
which,  in  connection  with  other  circum- 
stances, may  establish  fraud  in  officer  In 
making  sale,  but  is  never  of  itself  suffi- 
cient to  annul  such  sale. — Smith  v.  Randall, 
6  Cal.  61,  63,  66  Am.  Dec.  476. 

IS.  Same  *- Measure  of  damagea  for 
wrongful  sale. — ^When  plaintlfTs  property 
is  seized  and  sold  by  defendant  sheriff,  and 
is  afterwards  repurchased  by  plaintiff  from 
one  who  bought  it  at  sheriff's  sale,  it  is 
held  that  measure  of  damages  is  amount 
paid  to  repurchase  property. — Blewett  v. 
Miller,  131  Cal.  149,  161,  63  Pac.  167.  See 
Ala.  Fields  v.  Williams.  91  Ala.  602,  8  So. 
808.  Pa.  Kline  v.  McCandless,  139  Pa.  St.  223. 
20  Atl.  1046.  Tex.  Muenster  v.  Fields,  89 
Tex.  102,  33  S.  W.  862. 

14.  Liability  of  sheriff,  where  sale  was 
set  aside  by  court,  can  only  be  for  his  fail- 
ure to  retake  property  after  sale  is  set 
aside,  and  whether  liability  attaches  for 
such  failure,  is  question  of  fact,  verdict 
upon  which  will  not  be  disturbed  where 
there  is  conflict  in  the  evidence. — Orton  v. 
Browne,  113  Cal.  661,  568,  46  Pac.  836. 

18.  Same  —  Presumption  la  In  favor  of 
order  of  lower  court  that  value  given  was 
full  value  of  property  as  stated  by  plaintifT 
in  his  affidavit,  where  evidence  as  to  value 
is  conflicting. — Connick  v.  Hill,  127  Cal.  162, 
166,  69  Pac.  832. 

Itt.  Presumption— That  officer  discharges 
duty  required  of  him  according  to  law  and 
tha^levy  has  been  made  in  compliance  with 
directions  of  writ. — Porter  v.  Pico,  65  Cal. 
165,  172. 

17.  Private  sale — Sheriff  has  no  right  to 
sell  at,  nor  to  authorize  any  one  else  to  do 
so. — Sheehy  v.  Graves,  58  CaL  449,  456. 

18.  Procedure  for  setting  aside  voidable 
sale. — When  plaintlfT  in  execution  is  pur- 
chaser, and  before  he  conveys  to  another, 
court  will  set  aside  sale  upon  motion.  But 
after  he  conveys  to  third  person,  and  when 
third  person  becomes  purchaser,  court  will 
not  determine  in  this  summary  way  ques- 
tions which  may  affect  rights  of  others  not 
before  court,  and  without  opportunity  of 
explaining  away  those  circumstances  which 
might  destroy  his  title. — Bryan  v.  Berry, 
8  Cal.  130,  135.  See  San  Francisco  v.  Pik- 
ley,  21  Cal.  56,  67,  60;  Day  v.  Graham.  6  111. 
(1  Gilm.)  435. 

19.  Property  in  view  of  bidder -« Con* 
otructlon  of  section. — The  provisions  of  the 
above  section  requiring  personal  property 
at  execution  sale  to  be  within  view,  if  cap* 
able  of  manual  delivery,  were  Intended  for 
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the  protection  of  the  Judgment-debtor,  and 
he  may  waive  his  right  if  he  chooses. — 
Marsh  v.  Lapp,  180  Cal.  2S1,  180  Pac.  633. 

20.  The  removal  of  the  property  by  the 
debtor  after  notice  of  sale  amounts  to  such 
waiver.— Marsh  v.  Lapp,  180  Cal.  231,  180 
Pac  533. 

21.  Redemption  from  aale— Must  be  of 
land  sold,  and  aceordlny  to  pareeia  in  which 
it  was  sold. — Hibernia  Sav.  &  L.  Soc.  v. 
Behnke,  121  Cal.  389.  841,  53  Pac.  812. 


22.     Rvle  as  to  aal< 
«:f  eonrt  in  mortsa^e  foreelosvre. 


-Avthorlty 

-Sale  as  to 
separate  parcels  en  masse  in  disreerard  of 
requirements  of  statute,  Is  not  void,  but 
only  voidable  and  subject  to  be  set  aside  on 
timely  application,  and  such  sale  en  masse 
is  not  forbidden  where  parcels  can  not  be 
separately  sold.  But  while  this  rule  is  con- 
trolling, and  should  be  strictly  followed,  it 
can  not  be  held  to  apply  where  each  dis- 
tinct parcel  is  first  offered  for  sale  sepa- 
rately and  no  bids  are  received.  In  such 
case  property  may  then  be  offered  and  sold 
as  a  whole,  and  sale  will  be  upheld,  unless 
other  reasons  appear  for  setting  it  aside. — 
Anglo-California  Bank  v.  Cerf,  142  Cal.  303, 
305,  75  Pac.  902.  See  San  Francisco  v.  Pix- 
ley,  21  Cal.  66,  60;  Blood  v.  Light.  38  Cal. 
I  649,  654,  99  Am.  Dec.  441;  Browne  v.  Ferrea, 
51  Cal.  552,  553;  Vlgoureux  v.  Murphy,  54 
Cal.  346,  351;  Marston  v.  White,  91  Cal.  37, 
27  Pac.  588;  Hibernia  Sav.  &.  L.  Soc.  v. 
Behnke,  121  Cal.  339,  53  Pac.  812;  Connick 
V.  Hill,  127  Cal.  162,  59  Pac.  832. 

A«  to  aaleo  en  masse,  generally,  see  note 
21   L.  R.   A.   40,  41. 

23.  Court,  in  foreclosure  suit,  has  Juris- 
diction to  provide  in  decree  in  what  parcel 
or  parcels  mortgaged  premises  shall  be 
sold. — Hopkins  v.  Wiard,  72  Cal.  259,  13  Pac. 
687;  Bank  of  Sonoma  Co.  v.  Charles,  86  Cal. 
322.  328,  24  Pac.  1019. 

24.  Same— Directions  of  Jvdgment-debtor 
— Sheriff  bonnd  to  follow* — Sheriff  is  b9und 
to  follow  direction  of  Judgment-debtor, 
who,  at  sale,  directs  order  in  which  prop- 
erty is  to  be  sold. — ^Vigoureux  v.  Murphy, 
54  Cal.  346.  351. 

25.  Same  —  Irregvlarlty  reavlting  from 
Male  en  maaae,  as  when  entire  tract  levied 
upon  and  sold  by  sheriff  under  execution 
and  advertised  as  separate  tracts,  may  be 
corrected  by  motion  to  set  aside  sale  on 
notice  to  Judgment-creditor,  sheriff,  and 
purcha.ser  at  sale. — Browne  v.  Ferrea,  51 
Cal.  652,  553  (Wallace,  C.  J.,  dissenting, 
holding  that  third  person  purchasing  at 
sale,  and  paying  purchase-money  in  good 
faith,  and  in  ignorance  of  irregularity  com- 
plained of,  should  not  be  disturbed  in  his 
title,  where  such  irregularity  was  produc- 
tive of  no  appreciable  damage,  and  where 
it  was  affirmatively  shown  and  found  by 
court  below  that  premises  sold  for  more 
than  they  would  bring  on  resale). 

2e.     Same— Jndvment-debtor    in    foreclos- 
ure   under    this    section    may    require    that 


separate  lots  or  parcels  shall  be  sold  sepa- 
rately, and  may  also  direct  order  in  which 
they  shall  be  sold. — Ontario  L.  &  I.  Co.  v 
Bedford,  90  Cal.  181.  185,  27  Pac.  89.  See 
Leviston  v.  Swa-.  33  Cal.  480  (construing 
provision  In  Practice  Act  substantially 
same  as  provision  in  code  upon  same  sub- 
ject). 

2T.  Same  Object  of  atatnte  in  requiring 
sale  to  be  by  parcel  is  to  afford  Judgment - 
debtor  an  opportunity  to  redeem  either  of 
parcels.— Hibernia  Sav.  &  L.  Soc.  v.  Behnke. 
121  Cal.  339,  841,  53  Pac.  812. 
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Sam^— Parties  deairinir  property  aoid 
in  aepamte  parcels  abovld  proceed  to  thai 
end  in  accordance  with  this  section;  and 
where  one  had  interest  in  lands  described 
In  complaint  in  foreclosure,  that  was  not 
covered  by  mortgage,  or  if  he  had  any 
equity  that  he  desired  to  have  protected, 
and  failed  to  present  matter  to  trial  court 
in  proper  manner,  he  could  not  be  heard 
afterwards.— County  Bank  v.  Goldtree,  129 
Cal.  160,  164,  61  Pac.  785. 

29.  Property  may  be  offered  and  sold  in 
one  parcel  In  foreclosure  proceedings,  after 
separate  known  parcels  of  land  are  offered 
for  sale  separately  and  no  offer  or  bid  is 
made  for  either  parcel. — Connick  v.  Hill  127 
Cal.  162,  164,  59  Pac.  832.  See  Marston  v 
White,  91  Cal.  37,  40,  27  Pac.  588;  White  v" 
Crow,  110  U.  S.  183,  190.  28  L.  ed.  112.  4  Sup 
Ct  Rep.  71. 

20.     Same -.Sale    of   ditebea    and    water- 

rlffbta.— Where  property  sold  on  execution 
consisted  Df  four  ditches  and  water-rights 
connected  therewith,  and  were  sold  by  offi- 
cer in  one  parcel,  evidence  being  conflicting 
as  to  whether  such  ditches  and  water-rights 
constituted  separate  lot  or  parcel  of  real 
property,  or  were  so  connected  that  it 
would  be  difllcult  to  bid  on  same  in  parcel.s 
or  fix  price  upon  separate  parcels,  action 
of  trial  court  in  refusing  to  set  aside  sale 
will  not  be  disturbed.— Gleason  v.  Hill.  65 
Cal.  17,  18,  2  Pac.  418. 

31.     Question  whether  water  ditches  con- 
stitute one  or  several  parcels  of  real  prop- 
erty is  one  of  fact.— Gleason  v.  Hill.  65  Cal 
17,  19.  2  Pac.  413. 

22.     Rule    ia    to    eonalder    every    sale    mn 
final  when  made  by  officer  of  court  und«;r 
mandate  thereof.— Connick  v.  Hill,  127  Cal 
162,  165,  59  Pac.  832.    See  Hopkins  v.  Wlard 
72  Cal.  259,  262,  13  Pac.  687. 

83.     Sale  of  personal  property  vpon   exe- 
cution— Not  avbject  to  confirmation  by  eovrt. 

nor  has  execution  defendant  any  right  to 
redemption.  Such  sale  is  completed  by 
payment  of  sum  bid,  and  purchaser  is  then 
entitled  to  Immediate  possession  of  prop, 
erty.— Orton  v.  Browne,  113  Cal.  561.  568 
46  Pac.  885. 

24.     Sale  under   execution — ^Wben   void. 

Only  when  conducted  in  a  manner  prohib- 
ited by  statute,  or  in  a  manner  which  would 
not  have  been  within  the  power  of  th« 
court.  In  the  first  instance,  to  have  author- 
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Ised;  and  in  this  regard  it  is  immaterial 
rfaether  the  departure  was  from  the  statu- 
tory mode,  or  from  that  prescribed  by  the 
d«eree.— Bechtel  v.  Wler.  152  Ca!.  445.  93 
PSC76. 

SSk    Sale  VBder  Jvdsineiit  of  foredoavre. 

—Held  to  apply  to  such  sale  only  when  the 
Jad^ment  is  silent  as  to  method,  and  when 
the  judgment  prescribed  how  the  sale 
■hoold  be  made  this  section  would  not  ap- 
ply.—Estudillo  y.  Security  Loan  etc.  Co., 
U»  CaL  568,  87  Pac.  19. 


9L  ScTeml  execatloaa  — « Applleatton  of 
■Meys^ — ^Where  there  are  several  execu- 
tions in  the  hands  of  officer,  at  same  time, 
under  which  lands  are  sold,  money  must  be 
applied  first  to  satisfaction  of  oldest  exists 
Ing  Judgment-lien. — Bagley  v.  Ward,  87 
CaL  121,  186.  99  Am.  Dec.  266. 


37.  SherilTa    deed<— IVben   takes    effect. — 

Sheriff's  Aeed  executed  in  pursuance  of  an 
execution-sale  under  Judgment  rendered  in 
attachment  suit,  takes  effect  from  date  of 
levy  of  attachment,  if  levy  is  such  as  to 
create  lien. — Porter  v.  Pico,  66  Cal.  165,  175. 

38.  Undertakins  oa  appeal — Where  sale 
Is  directed  for  purpose  of  aatlafylns  aay 
Ueas,  other  than  mortgage  lien  need  not 
provide  for  payment  of  any  deficiency  which 
judgment  may  direct.  To  this  extent  stat- 
ute discriminates  in  favor  of  mortgage  and 
against  all  other  liens. — Englund  v.  Lewis, 
26  Cal.  887.  354. 

89.  Void  sale— Title  aot  passed  by. — Pur- 
chaser at  sale  on  execution  under  void  Judg- 
ment finds  himself  without  title. — Sullivan 
V.  Mier,  67  Cal.  264,  266,  7  Pac.  691.  See 
Emeric  v.  Alvarado,  64  Cal.  529,  590.  2  Pac. 
418. 


§885.    IF  PUBOHASES  REFUSES  TO  PAT  t'UROHASE.MONET,  WHAT 

PROCEEDINOS.    If  a  purchaser  refuse  to  pay  the  amount  bid  by  him  for 

property  struck  off  to  him  at  a  sale  under  execution,  the  officer  may  again  sell 

the  property  at  any  time  to  the  highest  bidder,  and  if  any  loss  be  occasioned 

thereby,  the  officer  may  recover  the  amount  of  such  loss,  with  costs,  from  the 

bidder  so  refusing,  in  any  court  of  competent  jurisdiction. 

History:     Enacted  March  11,  1872,  re-enactment  of  $224  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  323. 


PROCEEDINGS  WHERE  PURCHASEB  RE- 
FUSES TO  PAY. 

L  Action  to  recover  purchase-money — Ten- 
der of  certificate  of  sale  is  not  required. 

^3.  Cheek  given  for  purchase-price — ^Action 
hj  equitable  assignee. 

i  Same — Plea  of  statute  of  limitations  is 
immaterial,  when. 

5.  Complaint — In  action  against  defaulting 
bidder. 

1  Misrepresentations  —  Bj  judgment-cred- 
itor. 

7.  Bftyment  of  amount  bid — Question  of  sec- 

tion. 

8.  Bight  to  set-off  by  purchaser  at  execution- 

sale —  Of   indebtedness   of   judgment- 
debtor. 

!•  ActlMi  to  recover  purekaae-money— 
f^oicr  of  certlAcate  of  Male  to  not  required 

u  basis  ,of  action  to  recover  purchase- 
«noaey.— Harvey  v.  PIsk,  9  Cal.  93,  94.  See 
People  ex  rel.  Kohler  v.  Hayes,  6  Cal.  66; 
Williams  V.  Smith,  6  Cal.  91. 

2.  Ckcek  irlvcii  for  pvrehaae-prlce— -Ae- 
tWo  ky  c««itable  aaalsnee. — Purchaser  at 
«xecQtlon-sale  who  pays  part  in  cash  and 
remsinder  by  check,  and  who  thereupon  re- 
(^v«s  certificate  of  sale  from  officer,  will 
w>t  be  permitted  to  contend  that  statute 
fornlsbes  exclusive  rule  for  execution-sales, 
la  that  every  sale  must  be  for  cash,  whereas 
<Qcb  tale  was  made  at  least  In  part,  upon 
credit,  as  by  act  of  purchaser  officer  was 
iadoced  to  accept  check,  and  issued  and  re- 


corded regular  certificate  of  sale  and  there- 
by made  himself  accountable  for  full 
amount  of  purchaser's  bid.  Under  such 
circumstances,  purchaser  can  not  say  that 
there  is  no  liability  upon  his  part  to  pay 
sum  covered  by  his  check.  Besides,  his 
liability  in  such  case  is  not  merely  statu- 
tory, but  is  common-law  liability  arising: 
out  of  express  promise  to  pay,  based  upon 
grood  and  valuable  consideration. — Meherin 
V.  Saunders,  131  Cal.  681,  688,  63  Pac.  1084. 
sub  nom.  Meherin  v.  Ambrose,  54  L.  R.  A. 
272. 

3.  Assigrnee  of  insolvent  debtor  after 
having  brought  action  against  officer  for 
fvll  amount  of  purchase-price  bid  on  execu- 
tion-sale of  property  belonging  to  insolvent 
prior  to  insolvency,  and  amount  of  which 
bid  comprises  portion  of  assets  In  insol- 
vency, can  not  be  regarded  In  law  as  equi- 
table assignee  of  check  given  officer,  as 
such  assignee  may  either  ratify  constable's 
act  and  take  check  given  for  balance  of 
purchase-money,  or  he  may  repudiate  check 
and  hold  officer  liable  for  money  received  at 
sale,  but  can  not  pursue  two  such  remedies 
which  are  absolutely  inconsistent  with  each 
other  (dis.  op.). — Meherin  v.  Saunders,  131 
Cal.  681,  697,  699,  700.  63  Pac.  1084,  sub  nom. 
Meherin  v.  Ambrose,  54  L.  R.  A.  272.  See 
Galpin  V.  Lamb.  29  Ohio  St.  529;  Adams  v. 
Adams.  4  Watts  (Pa.)  160. 

4.  Same— Plea  of  statute  of  ilmitatlona 
to  Immatertal  Mrheii  plaintifl!  maintains  ac- 
tion as  equitable  assignee  of  check  given 
officer   on   execution-sale,    or   as   real   prop- 
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erty  In  interest*  because  of  default  of  his 
trustee  in  suin?  thereon,  and  where  action 
was  commenced  within  four  years  from 
date  of  check  (McFarland,  Oaroutte,  and 
Harrison,  J.  J.,  dissenting)* — Meherin  v. 
Saunders,  181  Cal.  681,  691,  68  Pac.  1084,  sub 
nom.  Meherin  v.  Ambrose,  54  L.  R.  A.   272. 

5.  Complaint— IB  aetlOB  asalMt  defavlt- 
Iny  bidder  is  not  required  to  aver  in  speci- 
fic terms  that  any  "loss  was  occasioned 
thereby"  in  langruaere  of  statute  where  facts 
averred,  showingr  amounts  bid  at  sale,  show 
loss  in  difference  between  such  amounts. — 
Johns  V.  Trick.  22  Cal.  611,  512. 

6.  MIsrepresentatloBJi  —  By  JvAsmeiit- 
credltor. — Where  in  action  to  recover  loss 
arising:  from  refusal  of  defendant  to  pay  for 
certain  property  purchased  by  him  at  sher- 
iff's sale,  answer  alleges  that  defendant  was 
induced  to  purchase  througrh  misrepresen- 
tations of  Judgrment-creditor,  real  party  in 
interest,  sheriff  being  only  nominal  party, 
such  purchaser  should  be  relieved  from  con- 
tract of  purchase  where  he  applied  to 
judgment-creditor  for  information,  and  act- 


ing upon  that  information  was  misled  to 
his  prejudice,  and  in  such  case  actual  party 
in  interest  is  estopped  from  claiming  any 
advantage  resulting  from  his  misrepresent 
tations  of  facts,  whether  wilfully  or  ignor- 
antly  made. — ^Webster  v.  Haworth,  8  Cal. 
21,  26. 

7.  Paymeat  of  animat  bid,— 4iac«tloB  ef 
fact* — Whether  purchaser  at  execution-sale 
paid  amount  of  his  bid  or  not,  is  question  to 
be  decided  upon  evidence  apart  from  re- 
turn of  sale  of  constable,  where  purchaser 
is  not  party  to  action  in  which  execution 
issued  and  is  neither  bound  by  return  nor 
protected  by  it. — ^Meherin  v.  Saunders,  131 
Cal.  681,  688,  68  Pac.  1084,  sub  nom.  Meherin 
v.  Ambrose.  64  L.  R.  A.  272. 

8.  Rlirlit  of  act-oir  by  pvrelMiscr  at  cxc- 
ention-Milc— Of  liidebtedoeoa  of  |adlirBie>t- 
debtor  to  pvrehaaer,  as  to,  see  Meherin  v. 
Saunders.  181  Cal.  681,  694,  68  Pac  1084,  sub 
nom.  Meherin  v.  Ambrose,  54  L.  R.  A.  272; 
and  see  also  distinction  of  right  of  set-off 
under  circumstances  of  the  case  in  dissent- 
ing opinions. 


§696.    OFFICER  MAT  REFUSE  SUCH  PURCHASER'S   BID   AFTER. 

When  a  purchaser  refuses  to  pay,  the  oflScer  may,  in  his  discretion,  thereafter 

reject  any  subsequent  bid  of  such  person. 

History:     Bnacted  March  11,  1872,  re-enactment  of  |  225  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  323. 

A«  to  proeeedtBsa  wkere  pvrchaaer  refnaea  to  pay  amount  bid*  see,  ante,  {  695  and  note. 

§  697.  THESE  TWO  SECTIONS  NOT  TO  MAKE  OFFICER  LIABLE  BE- 
TOND  A  CERTAIN  AMOUNT.  The  two  preceding  sections  must  not  be  con- 
strued to  make  the  officer  liable  for  any  more  than  the  amount  bid  by  the 
second  or  subsequent  purchaser,  and  the  amount  collected  from  the  purchaser 
refusing  to  pay. 

History:     Enacted  March  11,  1872,  re-enactment  of  (226  Practice 
Act. 

Aa  to  liability  of  offcer  la  9«B«na«  see,  ante,  SI  695,  696  and.  notes. 


§  698.  PERSONAL  PROPERTY,  NOT  CAPABLE  OF  MANUAL  DEUV- 
ERT,  HOW  DELIVERED  TO  PURCHASER.  When  the  purchaser  of  any  per- 
sonal property  capable  of  manual  delivery  pays  the  purchase-money,  the  officer 
making  the  sale  must  deliver  to  the  purchaser  the  property,  and,  if  desired, 
execute  and  deliver  to  him  a  certificate  of  the  sale.  Such  certificate  conveys  to 
the  purchaser  all  the  right  which  the  debtor  had  in  such  property  on  the  day 
the  execution  or  attachment  was  levied. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  227  Practice 
Act. 

PERSONAL  PROPERTY  NOT  CAPABLE        3.  Fraudulent  transfers — As  to  whom  rule  ai>- 
OP  MANUAL  DELIVERY.  plicable. 

1.  Commissioner  in  foreclosure — Substitute  for  j^  ^^  intereBt  of  seller  vader  conditional 

sheriff.  eoatract  whereby  he  retain*  the  title  nntll 

2.  Fifty  tons  of  chrome  ore — Delivery  not  re-       pnreha«e-priee    paid    beiav    a    leTynble    In- 

quired, t^remt,  see,  ante,  S  688,  note  par.  7. 
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!•  CaauBtMitoBer  1b  forecloaurc— Svbatl- 
tmtt  for  BherUf* — Commissioner  appointed 
to  Mil  personal  property  in  foreclosure  of 
chattel  mortgra^e  thereon,  is  «imply  substi- 
tute for  sheriff,  and  must  make  sale  in  like 
manner  as  sheriff  would  be  required  to  do. 
Property  being  capable  of  manual  delivery 
must  be  taken  into  possession  and  delivered 
to  purchaser  upon  sale. — Pacific  I.  Co.  v. 
Ro8«,  131  Cal.  8,  11,  63  Pac.  67. 

2.  Fifty  toBJi  of  ckrome  orc^Dellvery 
Mt  reqoired. — The  above  section  does  not 
require  the  manual  delivery  of  fifty  tons  of 
chrome  ore,  the  same  being:  incapable  of 
manual  delivery. — Dreisbach  v.  Braden,  40 
CaL  App.  407,  181  Pac.  262. 


8.  Fravdalent  traaaf era  •— Aa  to  wkom 
rule  applicable. — Rule  stated  in  section  3440 
Civil  Code  relating  to  fraudulent  transfers 
and  necessity  for  actual  and  continued 
chang^e  of  possession  upon  sales  alleged  to 
be  valid  as  against  creditors,  etc.,  although 
it  applies  to  execution-creditor  where  he 
purchases  at  execution-s.ale,  does  not  ap- 
ply to  purchaser  who  is  stranger  to  suit; 
and  presumption,  where  stranger  to  writ 
purchases  and  pays  for  property  at  execu- 
tion-sale and  does  not  remove  it  from  con- 
trol of  defendant,  is  not  unfavorable  to  such 
purchaser. — Matteucci  v.  Whelan,  123  Cal. 
312,  316,  69  Am.  St.  Rep.  60,  55  Pac.  990. 


§699.  PERSONAL  PROPERTY  NOT  CAPABLE  OF  MANUAL  DELIV- 

EBT,  HOW  SOLD  AND  DELIVERED.    When  the  purchaser  of  any  personal 

property  not  capable  of  manual  delivery  pays  the  purchase-money,  the  officer 

making  the  sale  must  execute  and  deliver  to  the  purchaser  a  certificate  of  sale. 

Snch  certificate  conveys  to  the  purchaser  all  the  right  which  the  debtor  had  in 

such  property  on  the  day  the  execution  or  attachment  was  levied. 

History:     Bnacted  March  11,  1872,  re^nactment  of  |  228  Practice 
Act 


As  to  czeeatloB  vpon  property  not  capable 
•f  Haaaal  delfrerT',  see*  ante,  {  688  and  note. 

As  to  Mitj  towut  chroate  ore  aot  bolac  cap- 
able of  Buuiaal  dcllTerTf  see,  ante, '  |  698, 
note  par.  2. 


Am  to  pcrsoaallty  not  capable  of  maaval 
delivery,  attacbmeat  of,  see,  ante,  5  642, 
subd.  8  and  note;  also  5  688  and  note. 

As  to  poaseaaloB  of  ebattela  aold  oa  eaceca- 
tioa,  see  note  15  Am.  Dec.  671,  672. 


§700.  SEAL  PROPERTY,  SALE  OF.  TITLE  OF  PURCHASER.  Upon  a 
lale  of  real  property,  the  purchaser  is  substituted  to  and  acquires  all  the  right, 
title,  interest,  and  claim  of  the  judgment  debtor  thereto  on  the  date  of  the 
le>7  of  the  execution  thereon,  where  such  judgment  is  not  a  lien  upon  such 
property;  if  the  judgment  is  a  lien  upon  the  real  property  the  purchaser  is 
sabstituted  to  and  acquires  all  the  right,  title,  interest,  and  claim  of  the  judg- 
ment debtor  on  or  at  any  time  after  the  day  such  judgment  became  a  lien  on 
«nch  property ; 

[In  case  of  attacliment,  substitution  of  purchaser  to  rights,  etc.,  of  judgment 

Mditor.]    And  in  case  property,  real  or  personal,  has  been  attached  in  the 

aetion,  the  purchaser  is  substituted  to  and  acquires  all  the  right,  title,  interest 

tnd  claim  of  the  judgment  debtor  on  or  at  any  time  after  the  day  the  attach-^ 

ment  was  levied  upon  such  property. 

History:  Bnacted  March  11,  1872,  re-enactment  with  addition  of 
1229  Practice  Act;  amendment  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  156,  held  unconstitutional,  see  his- 
tory, i  5  ante;  amendment  approved  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  684,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  458. 


BBAL  PBOPERTY  SOLD  ON  EXECUTION 
—TITLE  OF  PURCHASEB. 

1.  CoDstraetioii  of  seetion — As  to  purpose 
— To  what  sales  applicable. 

t.  Same — Correspondiiig  section  of  Prac- 
tice Act. 
3.  8ame-~Sub8titution  of  purchaser. 


4.  Certificate    of    sale  —  Equitable    title 

vested  by. 

5.  Continued  possession  of  land  by  judg- 

ment-debtor. 

6.  Creditor  purchasing  at  execution-sale — 

Acquired  legal  title. 

7.  Deed — As  evidence  of  title. 
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8.  Effect  of  clause  concerning  leasehold 
interests. 

9, 12.  Fire  insurance  poliej — Sale  as  extin- 
guishing interest. 

13.  Foreclosure-sale  of  interest  of  option- 

holder— Grantors  of  option  not  made 
parties — ^Deed  does  not  pass  title. 

14.  Function  of  order  of  sale. 

15.  Interest    of   purchaser   etc. — Fraudu- 

lent judgment  of  redemption. 

16.  Motion  to  set  aside  certificates  of  sales 

— And  deeds  executed  to  defendants. 

17.  Purchaser  at  foreclosure  sale — Interest 

acquired  by. 

18-  25.  Purchaser 's  title — As  to  nature  of. 

26.  Same — Action  to  quiet  title — ^Preyious 

suit  and  judgment  no  bar,  when. 

27.  Same — Deed  not  necessary  to  title. 

28.  Relation — ^Deed  takes  effect  by. 

29.  Right  to  redeem — ^Exists  only  by  yirtue 

of  statute. 

30.  Sale  of  real  property  upon  execution — 

Is  conditional,  when. 

31, 32.  Statute  of  limitations — Not  applicable 
to  stranger  to  title. 

33.  Stranger  to  judgment — Rights  of. 

34.  Title  acquired  by  plaintiff — At  sale 

upon  his  own  judgment. 

35.  Sheriff's  deed — Does  not  transfer  any 

after-acquired  interest. 

36.  Same — Under  foreclosure  of  mortgage. 

37.  Sheriff's  certificate  to  purchaser — Evi- 

dence of  equitable  interest. 

38.  Same — Not  required  to  be  recorded. 

39.  **Beal  property"  —  Construction  of 

phrase. 

40.  Title   and   interest    acquired    by   pur- 

chaser— General  rule. 


1.  CoBatrvctloB  of  aectioii— As  to  purpose 
.—To  what  sales  applicable. — ^This  section 
was  intended  to  state  efTect  of  sale  of  any  and 
all  Interests  In  real  property  and  to  declare 
In  what  cases  it  should  be  subject  to  re- 
demption. It  applies  alike  to  sales  made  to 
enforce  Hen  of  Judgment  and  to  sales  of 
chattels  real  enforcing  liens  created  by  levy 
of  execution.  It  has  no  relation  to  or  effect 
on  question  when  lien  beerins,  manner  of  Its 
creation,  or  acts  from  which  it  arises. — 
Summerville  v.  Stockton  M.  Co.,  142  Cal. 
529,  640,  76  Pac.  243. 

a.  Same— Correnpondlnir  seetioa  of  Pme« 
tice  Act  held  sufficiently  comprehensive  to 
include  within  its  desiern  sales  of  real  es- 
tate under  decrees  of  foreclosure  of  mort- 
gSigeB. — Kent  v.  Laffan,  2  Cal.  595,  596. 

8.     Same  —  Sabstltntfoa     of     parehaser.^ 

t*anKuaKe  of  this  section  that  upon  sale  of 
property  "the  purchaser  is  substituted  to, 
and  acquires  all  the  right,  title.  Interest  and 
claim  of  Judgment-debtor  thereto,"  which 
is  to  say  unequivocally  that  he  acquires 
legal  as  well  as  equitable  title.  Is  subject 
only  to  qualifications:    first,  that  (when  not 
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leasehold  of  less  than  two  years'  unexpired 
term)  "property  shall  be  subject  to  redemp- 
tion," that  deed  shall  be  subsequently 
given  (see,  post,  }  703) ;  and,  second,  that 
pending  time  for  redemption  possession 
shall  remain  with  defendant  (see.  post. 
§706);  and  such  qualifications  are  not  in- 
consistent with  vesting  title  in  owner. — > 
Pollard  V.  Harlow,  138  Cal.  390,  391,  71  Pac. 
454,  648.  See  Robinson  v.  Thornton,  102 
Cal.  680,  34  Pac.  120. 

4.  Certllleate  of  sale  *- Banltable  title 
vested  byw — Certificate  of  sale  signed  by 
sheriff  is  evidence  of  sale  whereby  entire 
equitable  title  is  conditionally  vested  in 
purchaser,  subject  to  be  defeated  by  re- 
demption; but  if  not  so  redeemed,  certificate 
is  evidence  of  purchaser's  right  to  deed 
which  shall  vest  in  him  legal  title  which 
remained  4n  Judgment-debtor. — Foorman  v. 
Wallace,  75  C^al.  552,  556,  17  Pac.  680. 

5.  Coattaved  posoessfoa  of  laad  hy  Jadar- 
meat-debtor  is  not  any  more  incompatible 
with  existence  of  legal  title  in  another  than 
any  ordinary  case  of  tenant  and  landlord. 
—Pollard  v.  Harlow,  138  Cal.  390,  393,  71 
Pac.  454,  648. 

6.  Creditor  porehaslair  at  exeevtioa-sale 
i— Aeqnlres  le^al  title* — A  creditor  at  execu- 
tion-sale who  bids  in  the  property  and  re- 
ceives a  sheriff's  certificate  therefor  ac- 
quires not  merely  an  equitable  interest  in 
the  land,  but  the  legal  title,  and  could 
thereby  maintain  an  action  by  cross-com- 
plaint in  a  partition  suit  against  the  debt- 
or's vendee. — Wangenham  v.  Garner,  42  Cal. 
App.  332,  183  Pac.   670. 

T.  Deed— As  evldeaee  of  title* — Bxecu- 
tlon  of  deed  at  sale  gives  to  purchaser  no 
new  title  to  land  purchased  by  him,  but  is 
simply  evidence  that  his  title  has  become 
absolute.  Upon  sale  he  acquires  all  right, 
title,  interest,  and  claim  of  Judgment-debt- 
ors thereto,  subject  to  be  defeated  by  re- 
demption within  six  months,  and  to  right  of 
Judgment-debtors  to  remain  in  possession  of 
land  until  execution  of  sheriff's  deed;  and 
all  that  remains  in  Judgment-debtors  is 
right  of  redemption  to  retain  possession  of 
land  until  expiration  of  time  therefor. — 
Robinson  v.  Thornton,  102  Cal.  675,  680.  34 
Pac.  120;  Duff  v.  Randall,  116  Cal.  226.  230. 
58  Am.  St.  Rep.  158,  48  Pac.  66;  Pollard  v. 
Harlow,  138  Cal.  390,  392,  71  Pac.  454.  648. 

As  to  deed  taklair  elEeet  by  retation,  see 

par.  28,  this  note. 

8.  BIEect  of  elaase  eoaeerala^  leasehold 
laterests  with  respect  to  Its  bearing  on 
meaning  of  phrase  "real  property"  is  merely 
to  show  that  for  purposes  of  this  section 
words  are  used  in  sense  broader  than  their 
common-law  meaning  and  include  chattels 
real  as  well  as  freehold  estates.  Without 
that  clause,  section  would  be  held  to  apply 
only  to  estates  of  inheritance  and  estates 
for  life,  or,  by  common-law  classification, 
freehold  estates. — Summerville  v.  Stockton 
M.  Co..  142  Cal.  529,  540,  76  Pac.  243.  See 
Gx  parte  Wilson,  7  Hill  (N.  Y.)  160;  Peopla 
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r,  WMtervalt,  IT  Wend-    (N.  T.)    674,   676; 
WMtenrelt  t.  PeopU,  SO  WMd.  (N.  T.)  416. 
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$»  PIv*  fmmmwtokf  9«lle7*-8«le  mm 
gaiaktair  imterest.— Siile  to  the  plaintiff  In 
foreclosure  extlnfiruUhes  mortgagre  Indebt- 
ednets  and  all  interest  had  In  fire  insurance 
policy  ffiven  upon  buildingrs  "as  further 
security  for  said  indebtedness." — Reynolds 
T.  London  A  K  F.  I.  Co.,  128  Cal.  16,  21,  79 
Am.  St  Rep.  17,  60  Pac.  467. 

10.  After  mortgraffee  has  changed  his 
position  from  creditor  to  purchaser,  he  may, 
in  latter  capacity,  procure  policy  on  build- 
ings and  thua  Insure  his  interest  In  prop- 
erty itself.  But  whatever  Interest  he  has 
in  old  policy  ceases  with  extinguishment  of 
indebtedness  upon  foreclosure  sale  and  pur- 
chase.— ^Reynolds  v.  London  &  Li.  F.  I.  Co., 
m  Cal.  16,  22,  79  Am.  St.  Rep.  17,  60  Pac. 

U.  Mortsagee  receivinff  fire  Insurance 
policy  from  mortsa^eor  as  further  security 
for  indebtedness  is  not  party  insured,  and 
bis  interest  in  buildings  mortgra^ed  is  not 
insnred;  interest  in  property  which  is  in- 
sured is  that  of  mortgragreor,  and  it  is  only 
indebtedness  of  mort^agreor  to  mortsagree 
vhicb  grives  latter  any  interest  in  policy. — 
Remolds  V.  London  &  L.  F.  I.  Co.,  128  Cal. 
IC,  21,  79  Am.  St.  Rep.  17,  60  Pac.  467. 

IS.  Insurance  company  is  not  legally 
liable  to  jnortgmgBB  in  action  upon  fire  in- 
surance policy  where  policy  is  griven  as  se- 
curity for  indebtedness  from  mortgragreor  to 
mortgagree,  and  where  property  insured  was 
destroyed  by  fire  after  decree  of  sale  on 
foreclosure  where  mortgragree  became  pur- 
chaser, althougrh  property  was  destroyed  by 
flre  before  expiration  of  period  of  redemp- 
tion.— ^Reynolds  t.  London  &  L.  F.  I.  Co., 
i:8  Cal.  16,  18,  79  Am.  St.  Rep.  17,  60  Pac 
417. 

UL    Forccloavre-aale    of    Interest    of    op-> 
rrantom   of   option    not    made 
does    not    pass    title. — ^In    a' 

case  in  which  an  option  to  purchase  a  mine 
vas  griven  by  A  to  B  and  B  in  working'  the 
Btne  incurred  certain  debts  in  connection 
vith  such  work  of  mining  the  claim  for 
vikicli  the  mlnlnff  claim  was  legrally  sub- 
ject to  the  liens  agrainst  the  owners  as  well 
as  against  the  optionee  but  in  a  foreclosure 
of  the  liens  the  action  was  brought  against 
B  alone  on  the  theory  that  A's  interest  was 
•imply  Incidental  or  a  subordinate  claim  in 
the  premises  and  accordingly  prayed,  and 
the  prayer  waa  grranted,  for  a  decree  order- 
ing the  foreclosure  of  the  liens  against  the 
interest  of  B  only  in  the  property.  The 
■kerllTs  deed  purporting  to  be  made  pur- 
naat  to  the  terms  of  the  decree,  while 
broad  la  its  terms,  is  evidence  against  B 
•aly  and  not  against  A.  The  sherifTs  deed 
coQld  not  convey  more  than  directed  by  the 
decree^  and  therefor  conveyed  to  the  pur- 
«lfeaser  only  the  right,  title,  and  Interest  of 
the  Judgment- debtor  B,  under  the  provi- 
sions  of    tho    above    section. — ^Anthony    v. 


Janssen,  18S  Cal.  329,  191  Pac  688,  applying 
the  doctrine  In  Donahue  v.  McNulty,  24  Cal. 
411,  86  Am.  Dec.  78;  Foorman  v.  Wallace, 
76  Cal.  552,  17  Pac.  680. 

14*  Foaetlon  of  order  of  sale  to  enforce 
Judgrment  is  clearly  efficacious  to  accom- 
plish that  object^  whether  Judgrment  gives 
vendor's  lien  or  general  lien  prior  to  an- 
other.— Tilley  V.  Bonney,  128  CaL  118,  125,  55 
Pac.  798. 

IB.  Interest  of  pvrehaser*  oto— Vrandn- 
lent  Jndirment  of  redemption. — ^Interest  of 
purchaser  or  redemptioner,  although  sub- 
ject to  rights  under  valid  Judgment  to 
Junior  redemptioner,  who  holds  valid  Judg- 
ment as  result  of  contested  litigation,  or 
confessed  for  purpose  of  creating  right  to 
redeem,  can  not  be  destroyed  by  void  Judg- 
ment obtained  by  fraud  by  junior  redemp- 
tioner without  knowledge  or  consent  of 
debtor. — Bennett  v.  Wilson,  122  Cal.  509, 
515,  68  Am.  St.  Rep.  61,  55  Pac  890. 

As  to  title  aeqnired  by  purchaser  at  exe- 
evtlon-sale  of  real  property »  see  pars.  17- 
27,  this  note 

16.  Motion  to  set  aside  eertlflcatea  of 
•ales— And  deeds  ezeevted  to  defendants  in 

certain  other  actions,  on  grounds  thati 
Judgment  therein  had  been  modified  by  ap- 
pellate court,  is  properly  denied  where 
plaintiffs  issued  execution  on  their  Judg- 
ment, purchased  property,  and  caused  their 
Judgments  to  be  satisfied.  Where  Judg- 
mehts  remained  so  satisfied  plaintiffs  can 
not,  by  motion  supplemental  to  satisfaction 
and  extingruishment  of  Judgments,  deter^ 
mine  relative  rights  of  claimants  to  prop- 
erty in  summary  manner  by  motion. — Bon- 
ney V.  Tilley,  128  Cal.  126,  129,  55  Pac. 
801. 

17.  Parchaser  at  foreelosnre  sale— Inter- 
est acquired  by. — Purchaser  at  sale  under 
Judgment  rendered  in  foreclosure  suit  ac- 
quires same  interest  in  property  sold  as 
does  purchaser  in  property  sold  under  or- 
dinary money  Judgment.  Upon  sale,  pur- 
chaser acquires  all  right,  title,  interest 
and  claim  of  debtor  thereto,  and  only  right 
to  redeem  from  sale  is  left  in  mortgageor. 
— Duff  V.  Randall,  116  Cal.  226,  230,  58  Am. 
St.  Rep.  158,  48  Pac.  66.  See  Reynolds  v. 
London  &  L.  F.  I.  Co.,  128  Cal.  16,  20,  79  Am. 
St.  17,   60  Pac  467. 

18.  Pvrchaaer*s  title— As  to  nature  of. — 

The  purchaser  at  an  execution  sale  takes 
his  title  subject  to  such  liens,  easements 
and  equities  as  it  was  subject  to  in  the 
hands  of  the  defendant  in  execution,  unless 
he  can  show  that  he  is  a  purchaser  in  good 
faith,  and  without  any  notice,  actual  or 
constructive,  of  the  existence  of  such  lien, 
easement  or  equity — Koch  v.  Wilcoxon,  30 
Cal.  App.   517,  158  Pac.   1048. 

As  to  Interest  of  purcliaser*  and  effeet 
of  fraudulent  Judgment  of  redemption^  see 

par.  15,  this  note. 

19.  A  purchaser  at  an  execution -sale,  in 
order  to  maintain  his  title  as  against  the 
claim   of   a   third   person^   must  have  pur- 
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chased  without  any  notice  that  the  title 
was  other  than  the  record  showed  it  to  be. 
—Koch  V.  Wilcoxon,  30  Cal.  App.  517,  158 
Pac.    1048. 

20.  Notice  which  will  chargre  the  pur- 
chaser necessarily  is  any  legral  notice 
which  he  may  have  received  of  the  defect 
in  the  title  prior  to  the  occurrence  of  the 
sale  and  the  payment  of  his  money. — Koch 
V.  Wllcoxon,  30  Cal.  App.  617,  158  Pac. 
1048. 

21.  One  purchasing:  real  property  at  an 
execution-sale  to  enforce  a  judgrment  the 
nature  of  the  title  acquired  by  such  pur- 
chaser is  endowed  with  that  of  absolute 
title  from  the  date  on  which  he  received 
his  certificate  of  jpurchase,  except  that 
within  the  ensuingr  period  of  twelve  months 
thereafter  the  execution-debtor,  or  other 
parties  specified  in  the  code,  may  redeem 
the  property  on  compliance  with  the  pro- 
visions of  section  702,  post.  —  Leaver  ▼. 
Smith,  —  Cal.  App.  — ,  190  Pac.  1060. 

22.  If  the  judgrment-debtor  has  a  ^ood 
title,  the  purchaser  sets  it:  If  a  partial 
title,  he  geta  that;  or  if  no  title,  he  sets 
nothing.  He  assumes  the  risk  of  defects 
in  the  debtor's  title;  and  this  is  true 
whether  he  purchased  with  or  without  no- 
tice.— Buxton  V.  Pennsylvania  Lumber  Co., 
221   Fed.   718.' 

23.  A  purchaser  is  bound  to  examine,  or 
cause  to  be  examined,  all  the  documents  of 
record  constituting:  a  part  of  the  chain 'of 
title  of  thqse  from  whom  he  buys.  The  rule 
applies  with  special  force  to  purchasers  at 
execution-sales,  and  to  Judgrments.  and  to 
the  proceedings  under  w^hich  such  sales  are 
made.  Of  such  equities  and  irregularities 
as  these  disclose,  the  purchaser  must  be 
deemed  to  have  had  notice. — Buxton  v. 
Pennsylvania  Lumber  Co.,  221  Fed.  718. 

24.  A  purchaser  from  a  purchaser  under 
a  decree  void  for  want  of  jurisdiction  is  not 
a. bona  flde  purchaser  without  notice.  He 
is  bound  to  know  the  want  of  Jurisdiction. 
He  is  bound  to  know  defects  In  papers 
showing:  his  claim  of  title. — Buxton  v. 
Pennsylvania  Lumber  Co.,  221  Fed.  718. 

25.  Parties  attempting:  to  enforce  a  void 
judg:ment  may  be  responsible  as  trespass- 
ers. The  purchaser  at  a  sale  by  virtue  of 
its  authority  finds  himself  without  title 
and  without  redress. — Buxton  v.  Pennsyl- 
vania Lumber  Co.,  221  Fed.  718. 

26.  Same — ^Actios  to  quiet  title — ^Prevl- 
ov«    anlt    and    Jadvmcnt    no    bar,    when. — 

Previous  suit  and  judgment  ag:ainst  the 
purchaser  will  not  be  a  bar  to  a  subsequent 
action  to  quiet  title  in  a  case  in  which  the 
first  action  was  broiig:ht  before  the  expira- 
tion of  the  one-year  period  provided  by 
section  702,  post,  in  which  the  rig:ht  of  re- 
demption exists,  and  the  second  action  'to 
quiet  title  was  not  broug:ht  until  after 
such  period  of  exemption  had  expired  and 
the  plaintifT's  rights  became  absolute  with- 
out any  limitation  whatever. — Leaver  v. 
Smith,  —  Cal.  App.  — ,  190  Pac.  1060. 
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'27.     Sltme— ^Dfted    not    ftc«e«sarT    to    title. 

— The  issuance  of  a  deed  to  a  purchaser 
of  real  property  at  sale  to  enforce  an 
execution  on  a  Judg:ment  is  not  essential 
to  the  vesting:  of  the  title  in  the  plaintiff, 
and  such  deed  is  not  necessary  and  indis- 
pensable evidence  to  the  title  of  the  pur- 
chaser.— Leaver  v.  Smith,  —  Cal.  App.  — , 
190  Pac.  1050,  following  doctrine  in  Pollard 
V.  Harlow,  138  Cal.  390,  70  Pac.  454,  648, 
distinguishing:  Knig:ht  v.  Fair,  9  Cal.  117. 

28.  Relation — Deed     takes     eflcet     by.— 

Transfer  is  not  perfect  until  execution  and 
delivery  of  sheriff's  deed,  but  by  doctrine 
of  relation,  deed,  when  executed,  is  to  be 
deemed  and  taken  as  thougrh  executed  at 
date  when  lien,  of  which  it  is  sequence. 
orig:inated. — Foorman  v.  Wallace,  75  Cal. 
552,  556,  17  Pac.  680. 

29.  Riffht  to  redeems— Bzlata  only  by  vir- 
toe  of  atatnte. — Eldridgre  v.  Wright,  55  Cal. 
531,  533.  See  Tuolumne  Redemption  Co.  v. 
Sedgwick,  15  Cal.  515. 

As  to  frandnlent  |nd«nient  of  redemption, 

see  par.   15,   this   note. 

SO.  Sale  of  real  property  upon  execu- 
tion— In  conditional  when  It  may  be  de- 
feated by  payment  of  certain  sum  by  cer- 
tain distinct  parties  within  certain  limited 
time.  If  not  paid  within  time,  right  to 
conveyance  becomes  absolute  without  any 
further  sale  or  other  act  to  be  performed 
by  anybody. — Page  v.  Rogers.  31  Cal.  292, 
301;  Robinson  v.  Thornton,  102  Cal.  675, 
680,  34  Pac.  120;  Duff  v.  Randall.  116  Cal! 
226,  230,  58  Am.  St.  Rep.  158,  48  Pac.  66; 
Breedlove  v.  Norwich  U.  F.  I.  Soc,  124  Cal. 
164,  166.  56  Pac.  770;  Reynolds  v.  London 
&  L.  F.  L  Co.,  128  Cal.  16,  21,  79  Am.  St. 
Rep.  17,   60  Pac.  467. 

81.  Statute  of  Umttationa  —  Not  appli- 
cable to  atranver  to  title — Rule  that  statute 
of  limitations  does  not  begin  to  run  against 
Judgment-debtor,  or  one  claiming  under 
him,  until  execution  of  sherifTs  deed,  has 
no  application  to  stranger  to  judgment,  or 
to  title  which  is  not  derived  from  judg- 
ment-debtor.— Robinson  v.  Thornton,  102 
Cal.  675,  684,  84  Pac.  120. 

82.  Same— ^arontte  and  MeFarlaad,  J.  J^ 
diaaentins.  holding  that  grantee  of  attach- 
ment-debtor may  not  enter  under  his  grant 
and  then  successfully  plead  statute  of  lim- 
itations as  against  holder  of  sheriflTs  deed. 
which  is,  in  due  course,  procured  by  virtue 
of  attachment  suit.— See  Jefferson  v 
Wendt,  51  Cal.  578;  Leonard  v.  Flynn  89 
Cal.  535.  636,  23  Am.  St.  Rep.  500,  26  Pac 
1097;  Pratt  v.  Pratt,  96  U.  S.  704,  710.  24 
L.  ed.  805. 

83.  Straaffer    to    Judgment — Rl^bta     of. 

—As  against  Judgment-debtor,  production 
of  judgment,  execution,  and  sheriff's  deed 
is  prima  facie  evidence  of  plaintiff's  rl^ht 
to  recover:  but  if  action  Is  against  stranger 
to  judgment,  plaintiff  must  also  show  that 
judgment-debtor  had  title  or  possession  of 
land  at  time  of  lien  or  of  sale.  This  prior 
possession  will  then  be  prima  facie  evidence 
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of  Tight  to  recover  In  ejectment  as  against 
mere  poBsession  of  defendant,  which  will 
be  deemed  to  have  been  taken  subsequent 
to  Bsle.~Robinson  v.  Thornton,  102  Cal.  675, 
Ml,  S4  Pac.  120. 

S4.  Title  acquired  by  plalatilT— At  aale 
■pea  his  own  Jvdvment  is  affected  by  any 
defect  in  proceed! n^rs  by  virtue  of  which 
Judgment  is  reversed. — Purser  v.  Cady,  120 
Cftl.  214.  217.  62  Pac.  489. 

As  to  title    of    parchaser    seaerally,    see 

pen.  17-26,   this    note. 

IS.  ShertCs  deed«-Does  not  ttummter  any 
sftrr-ac^ivlred  interest  in  land,  and  judgr- 
ment-debtor  is  not  estopped  from  showing 
in  ejectment  suit  against  him  that  subse- 
Quent  to  execution  of  sale  he  had  acquired 
different  title  from  that  which  was  sold 
under  judgrment. — Emerson  v.  Sansome,  41 
C&l.  SS2;  Reblnson  v.  Thornton,  102  Cal. 
<7S,  682,  S4   Pac.    120. 

t^    Sate     fJmdmr    foreelosvre     of     mort* 

Kate«— Under  such  deed  the  purchaser  ac- 
quires all  the  riffht,  title,  and  interest,  of 
the  Jaderment-debtor  in  the  property  sold, 
u  of  the  date  of  the  mortpagre.  inasmuch 
■a  by  the  doctrine  of  relation,  it  Is  deemed 
tnd  taken  as  though  executed  upon  the 
date  when  the  lien  of  which  it  is  the  se- 
quence originated. — Freelon  v.  Adrian,  161 
Cal.  18,  118  Pac.  220. 

ST.  Sheriff's  eertlflcate  to  parehaseiw— 
Kvfdeaee  of  equitable  Interest  which   pur- 


chaser has  in  land,  and  is  '^instrument*' 
whereby  an  interest  or  title  is  created 
within  meaning  of  section  1107'  of  Civil 
Code. — Foorman  v.  Wallace,  75  Cal.  562,  556, 
17  Pac.   680. 

See  Kerr's  Cyc.  Civil  Code,  §  1107  and 
note. 

38*     Same^Not    reaaired    to    be    recorded 

nor  to  be  filed  and  there  is  nothing  to 
prevent  the  sheriff  correcting  a  clerical 
error  in  the  certificate  filed  by  the  filing 
of  a  new  certificate. — Bristol  v.  Hershey,  7 
Cal.  App.   738,   741,   95  Pac.  1040. 

39.  ''Real  property"  —  Constroctloii  of 
phrase. — This  section  can  not  be  considered 
as  legislative  construction  of  phrase  "real 
property,"  applicable  to  and  fixing  meaning 
of  same  phrase  where  used  in  section  671. 
ante,  providing  for  Judgment-Hens.— nSum- 
merville  v.  Stockton  M.  Co.,  142  Cal.  *529. 
6S9,  76  Pac.  248.  ' 

40.  Title  and  interest '  acquired  .by,  pur- 
chaser^—Crenerai  rale. — The  purchaser  of 
realty  at  foreclosure  sale  acquires  all  right, 
title  and  interest  of  mortgageor. — ^Leet  v. 
Armbruster,  143  Cal.  663,  666.  77  Pao.  653. 
See  Robinson  v.  Thornton,  102  Cal.  675,  34 
Pac.  120:  Duff  V.  Randall,  116  Cal.  226,  68 
Am.  St.  Rep.  158.  48  Pac.  66;  Breedlove  v. 
Norwich  I.  Co..  124  Cal.  164.  56  Pac.  770; 
Reynolds  v.  London  A  L.  F.  I.  Co..  12^  Cal. 
16,  79  Am:  St.  Rep.  17,  60  Pac.  467;  Pollard 
V.  Harlow,  138  Cal.  390,  71  Pac.  454.  648. 


§  700a.    BALE  ABSOLUTE,  WHEN ;  WHEN  SUBJECT  TO  REDEMPTION. 

Sales  of  personal  property,  and  of  real  property,  when  the  estate  therein  is  less 
than  a  leasehold  of  two  years'  unexpired  term,  are  absolute.  In  all  other  cases 
the  property  is  subject  to  redemption,  as  provided  in  this  chapter. 

The  officer  must  give  to  the  purchaser  a  certificate  of  sale,  and  file  a  dupli- 
cate thereof  for  record  in  the  office  of  the  county  recorder  of  the  county,  which 
certificate  must  state  the  date  of  the  judgment  under  which  the  sale  was  made 
and  the  names  of  the  parties  thereto, 

[What  ceitiflcate  must  show.]    And  contain : 

1.  A  particular  description  of  the  real  property  sold ; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid ; 

4.  If  the  property  is  subject  to  redemption,  the  certificate  must  so  declare, 
and  if  the  redemption  can  be  affected  only  in  a  particular  kind  of  money  or 

currency,  that  fact  must  be  stated. 

History:     Enactment  approved  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  684,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  468. 

1.    F«vc«l«a«re  of  meekaiiics*  lien— Power       le^al  power  at  such  time  to  execute  a  con- 
»  .k^-ctf  «..^«-  Ammmmm..~^lr\  a.  case  in  which       veyance  of  the  oronerty.  or  to  do  anvthinor 


•f  akorUI  «mAcr  decree. — In  a  case  in  which 
the  worker  of  a  mine,  who  also  is  the 
holder  of  an  option  to  purchase.  Incurs  ex- 
penses In  operating:  the  mine  which  become 
a  lien  upon  the  mine,  covering:  both  the 
interest  and  the  interest  of  the  owner,  and 
;be  mine  Is  thereafter  sold  on  the  fore- 
closure of  such  lien  the  sheriff  is  without 


veyance  of  the  property,  or  to  do  anythingr 
in  connection  with  the.  sale,  except  to  exe- 
cute to  the  purchaser  a  certificate  of  sale 
as  provided  by  the  above  section;  the  mine 
being:  real  estate,  and  the  sale  bein^  made 
subject  to  redemption  under  the  provisions 
of  the  above  section  and  sections  701  and 
702,  post. — Anthony  v.  Janssen,  183  Cal. 
329,   191  Pac.   538. 
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§  701.   REAL  PROPERTY  SO  SOLD,  BT  WHOM  IT  MAY  BE 


Property  sold  subject  to  redemption,  as  provided  in  the  last  section,  or  any 
part  sold  separately,  may  be  redeemed  in  the  manner  hereinafter  provided,  by 
the  following  persons,  or  their  successors  in  interest : 

1.  The  judgment  debtor,  or  his  successor  in  interest,  in  the  whole  or  any  part 
of  the  property; 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on  the  property  sold,  or 

on  some  share  or  part  thereof,  subsequent  to  that  on  which  the  property  was 

sold.    The  persons  mentioned  in  the  second  subdivision  of  this  section  are,  in 

this  chapter,  termed  redemptioners. 

History:     Enacted  March  11,  .1872,  re^nactment  of  (230  Practice 
Act. 


EEDEMPTION— WHO  MAY  BEDEEM. 

1.  Amount  of  property  redeemed — Infer- 

ence as  to. 

2.  Distinction  between  right  of  mortgagee 

before    decree    of    foreclosure    and 
statutory  right  to  redeem. 

8.  Deed  of  trust — Foreclosure — No  right 

of  redemption. 

4.  Effect    attending    redemption  —  Upon 

what  depends. 

5.  Filing  duplicate  certificate  of  sale. 

6.  Interest  or  estate  vested  in  purchaser 

or  redemptioner — Can  not.  be  super- 
seded by  lien  of  void  judgment. 

7.  Interest  of  purchaser  at  execution-sale 

— May  be  seized  and  sold  before  ex- 
piration of  time  of  redemption. 

S.  Judgment  not  a  lien — Effect  of. 

9.  Judgment-lien  —  Does    not    attach    to 

property  conveyed  before  filed. 

10.  Mortgage — Foreclosure  suit — ^Bights  of 

persons  interested. 

11.  Posthumous  judgment-lien. 

12.  Reason  for  distinction — Between  judg- 

ment-debtor and  redemptioner. 

13.  Bedemption  by  attorney — Bight  of  re- 

demptioner. 

14.  Bedemptioners — ^Definition  of. 

15, 16.  Same — Judgment-debtor  is  not  redemp- 
tioner. 
17.  Same  —  Judgment-creditor   is   not   re- 
demptioner, when. 

IS,  19.  Same — Second    subdivision   of   section 
defines  class. 

20.  Bedemption  of  city  lands — Commission- 

ers to  fund  debt — Not  authorized  to 
•  effect. 

21.  Sale  under  prior  mortgage — Bondholder 

under  trust  deed  may  redeem. 

22.  Slander  of  title — Action  is  maintain- 

able. 

23.  Successors  in  interest — Stand  in  place 

of  judgment-aebtors. 

24.  Same — Defendant  in  execution  may  re- 

deem. 

25.  Same — Homestead-right — Wife  as  suc- 

cessor in  interest. 


26.  Same  —  Purchaser   of   real   estate   at 

execution-sale. 

27.  Same — Successor  in  interest  redeems  in 

that  capacity. 

28.  Same — Tenant  in  common  acquires  in- 

terest, of  whom. 

29.  Title— To  portion  of  tiaet — As  affect- 

ing right  to  redeem. 

30.  Same — Bights  of  successive  lienholders. 

Aa  to  ^rhether  piircka«er  or  mort^avee 
from  the  orlslnal  owmer  may  after  a  sale 
under  a  prior  mortsase  and  dorlns  the  re- 
demption   period*    be    a    redemptioner,    she 

note   29  L.  R.  A.   (N.  S.)    608. 

1.  Amoant  of  property  redeemed— Infer- 
ence aa  to. — Inference  is,  when  redemption 
is  effected  under  provisions  of  this  section 
and  section  700,  ante,  that  redemption  Is 
made  of  whole  property  sold,  and  this  in- 
ference is  sustained  by  provisions  of  sec- 
tions 702,  703,  post. — Eldridgre  v.  Wrlgrht.  55 
Cal.    531,    534. 

2.  Diatlnetlon  between  rl^ht  of  mort- 
sasee  before  decree  of  forecioanre  and  atat- 
ntory  rls^ht  to  redeem  from  Judgment,  sec 
Eldrldsre  v.  WrigTht,  56  Cal.  585,  536  and 
cases  cited. 


8.  Deed  of  tmat— Forecioanre  No  rlsht 
of  redemption. — In  those  cases  in  wh^ch 
security  upon  land  is  griven  in  the  form  of 
a  trust  deed  instead  of  a  mortgraflre  no  suit 
is  required  for  the  sale  of  property,  and 
there  is  no  riffht  of  redemption;  if  the 
property  is  sold  for  no  more  than  sufficient 
to  satisfy  the  claim  of  beneflclary.  then  all 
subsequent  liens  fall;  subsequent  lien- 
holders  have  a  rtffht  to  purchase  the  land 
under  the  trust  deed  for  their  own  pro- 
tection, but  beyond  that  they  can  not  go. — 
City  Lumber  Co.  v.  firown,  —  Cal.  App.  — , 
189  Pac.  830. 

4.  Effect  attendlnir  redemption— Upon 
what  dependa^ — Tlie  effect  attending  re- 
demption of  property  sold  subject  to  re- 
demption depends  upon  character  of  person 
makingr  redemption.  If  made  by  "redemp- 
tioner" as  defined  in  second  subdivision  of 
this    section,    and    there    be    no   further    re- 

rou 
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demption  within  statutorj  period,  redemp- 
tloner  Is  entitled  to  deed  from  sheriff 
conveying  to  him  interest  of  judsrment- 
debtor  therein;  but  if  made  by  Judgment- 
debtor  or  his  successor  in  interestp  effect 
of  sale  is  terminated,  which  fact  is  made 
to  appear  on  record  by  certificate  of  re- 
demption and  note  thereof  on  margin  of 
certificate  of  sale. — Calkins  v.  Steinbach, 
6S  Cal.  117,  121,  4  Pac.   1108. 

S.  PillBg  dvplieate  eertffleate  of  sale  in 
mode  prescribed  by  statute  Imparts  con- 
structive notice  to  subsequent  purchasers 
of  estate  acquired  under  it. — Page  v.  Rogr- 
ere,    31   Cal.   298,  809. 

•.  Interest  or  estate  Tested  In  pvrekaser 
•r  redesiptioaer— Can  act  be  superseded 
by  lIcB  of  Told  Jadsmeat^  which  would 
prejudice  his  pre-existing  right. — Bennett 
V.  Wilson,  122  Cal.  509,  614,  68  Am.  St. 
Rep.   CI,  55  Pac.  890. 

7.  laterest  of  pvrebaser  at  ezeention- 
sale  May  be  seised  and  sold  before  explra- 
«••■  •€  tiaie  of  redemptlOB* — He  has  same 
quality  of  estate  before  as  after  time  for 
redemption  expires,  only  in  former  case 
title  has  not  become  consummated  and  is 
subject  ta  be  defeated  by  redemption.  His 
interest  is  of  an  equitable  estate  in  land 
in  both  cases,  and  not  merely  lien  before 
period  for  redemption  expires. — Page  v. 
Rogers,  31  Cal.  298,  806. 

&     J«ds«teBt    not    a    lien  —  Bfleet    of. — 

A  Judgment  which  does  not  constitute  lien 
apon  land  does  not  entitle  to  redemption. — 
^'hiie  V.  Costigan,  6  Cal.  Unrep.  641,  68 
1075.   1077. 

JvdgmeBt-lieB— Does  not  attaeb  to 
ty  esaireyed  before  Wed. — In  a  case 
in  wbich  A  recovers  a  Judgment  against 
B,  wbo  at  the  time  is  the  owner  of  real 
property,  but  before  final  rendition  of  the 
Judgment  so  as  to  give  A  a  lien  upon  such 
real  property  B  conveys  the  property  to  C, 
on  the  sale  of  such  property  under  the 
foreclosure  of  a  prior  mortgage,  under  the 
provisions  of  subdivision  2  of  the  above 
section  A  will  not  be  entitled  to  redeem 
from  such  foreclosure  sale  where  the  rec- 
ord owner  at  the  time  of  the  final  rendi- 
tion of  A's  Judgment  was  not  a  party  to 
the  action*  but  was  an  innocent  purchaser 
in  good  faith,  notwithstanding  the  fact  that 
the  Judgment-debtor  may  have  conveyed 
tbe  land  to  such  purchaser  for  the  purpose 
of  defrauding  his  creditors. — Fly  v.  Cllne, 
—  Cal.  App.  — ,  193  Pac.  616. 

!•.  Mortgage— -C*oreelosare  salt— Rtgbts 
«ff  pel  as  as  Interested^ — Where  the  security 
for  the  repayment  of  money  is  in  the  form 
of  a  Taortgage  on  land,  and  the  obligation 
Is  not  met.  enforcement  of  the  mortgage 
most  be  by  foreclosure  and  sale  in  order 
to  subject  the  property  to  the  satisfaction 
of  the  debt,  and  subsequent  lien-holders 
bave  an  opportunity  to  Join  in  the  action 
and  to  promote,  if  possible,  a  sale  for  a 
sufficient  amount  to  satisfy  their  own  as 
well  aa  the  prior  claim,  and  they  are  also 
entitled    to   the   right  of   redemption   under 


the  provisions  of  the  above  section. — City 
Lumber  Co.  v.  Brown,  —  Cal.  App.  — ,  189 
Pac.  880,  following  the  doctrine  in  Whit- 
ney T.  Higgins,  10  CaL  647,  70  Am.  Dec. 
748. 

11*  Postbamons  Jndgi|peBt-lieB.  —  Provi- 
sion in  section  1505,  post,  relating  to  Judg- 
ment-creditor having  Judgment  rendered 
against  testator  or  intestate  in  his  lifetime, 
and  providing  for  redemption  of  real  estate 
of  decedent  in  like  manner  and  with  like 
effect  as  if  Judgment-debtor  were  still  liv- 
ing, read  In  connection  with  definition  of 
redemption  as  contained  in  subdivision  2 
of  this  section,  is  recognition  of  existence 
of  posthumous  Judgment-lien.  Concurrent 
provisions  of  general  practice  and  of  pro- 
bate procedure  leave  no  doubt  of  intention 
of  code  not  to  extinguish  lien  upon  death 
of  debtor. — Morton  v.  Adams,  124  Cal.  229. 
231,  71  Am.  St.  Rep.  58,  56  Pac.  1088. 

12.  Reason  for  dlstinetlon  •— Between 
Judgment-debtor  and  redempt loner  Is  that 
if  latter  were  permitted  to  redeem,  with- 
out paying  prior  lien  held  by  purchaser, 
title  would  pass  to  redemptioner,  and  lien 
of  purchaser  would  be  defeated.  But  if 
Judgment-debtor  redeem,  he  is  restored  to 
his  estate,  and  lien  held  by  purchaser  will 
be  available. — Sharp  v.  Miller,  47  Cal.  82,  85. 

18.  Redemption  by  attorney— Rlgbt  of 
redemptioner. — Where  real  property  of 
Judgment-debtor  is  sold  under  execution, 
and  before  time  for  redemption  has  elapsed, 
his  attorney  takes  assignment  of  certificate 
of  sale  from  purchaser,  consideration  being 
the  amount  required  for  redemption — a 
small  fraction  of  the  value  of  the  property 
— held,  that  where  attorney  paid  his  own 
money  for  sucti  assignment,  though  with- 
out consent  of  His  client,  he  holds  title  as 
involuntary  trustee  for  his  client,  with  at 
most  a  lien  for  sum  expended  in  procur- 
ing transfer,  and  that  another  Judgment- 
creditor  of  client  can  not  subject  such 
equitable  estate  in  land  to  payment  of  his 
Judgment — right  of  client  to  enforce  his 
equity  against  his  trustee  being  purely 
personal  right  which  he  may  waive  if  he 
chooses  so  to  do. — Fisher  v.  Mclnerney,  137 
Cal.  28,  86,  92  Am.  St.  Rep.  68.  69  Pac.  622 
907.  (Beatty,  C.  J.,  dissenting,  holding  that 
Interest  In  land  held  by  attorney  for  client 
as  such  voluntary  trustee  should  not,  at 
option  of  client,  be  placed  beyond  reach 
of  another  Judgment-creditor. 

14.  Redempt  loners— Definition  of. — Per- 
sons mentioned  in  second  subdivision  of 
statute  are  termed  redempti oners,  and  if 
property  sold  be  redeemed  by  such  re- 
demptioner another  redemptioner  may 
within  sixty  days  after  redemption  again 
redeem  it  from  last  redemptioner  on  mak- 
ing payments  prescribed  by  section  703, 
post. — Calkins  v.  Steinbach,  66  Cal.  117,  120, 
4    Pac.    1103. 

15.  Same  Jodgment-debtor  Is  not  re- 
demptioner within  meaning  of  second  sub- 
division of  this  section.— Yoakum  v.  Bower, 
51   Cal.   539,  541. 
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16.  Judsment-debtors   and   their   succes- 
I  ^rs   in   interest  do   not  come  within  class 

termed  "redemptioners." — ^Phillips  v.  Hagr- 
art.  113  Cal.  652.  555;  64  Am.  St.  Rep.  869,  45 
Pac.  843. 

17.  Same— Ja4vineBt-credltor  la  not  re- 
demptloaer  when  Judgrment  acquired  is  not 
lien  upon  land. — Baffley  v.  Ward,  27  Cal. 
370,  372;  Perkins  v.  Center,  85  Cal.  713. 
722. 

18.  Same— Second  avbdlTlalon  of  oectloB 
dednea  elaas  of  persons  who  have  rigrht  to 
exercise  privilegre  of  redemption.  It  does 
not  limit  or  define  extent  of  right.  Limita- 
tions upon  rigrht  are  found  in  other  provi- 
sions of  statute. — Eldridffe  v.  Wright,  55 
Cal.   531,    536. 

19.  As  to  redemption,  debtors,  Judsrment- 
creditors,  etc.,  under  act  of  April  29,  1851, 
see  People  ex  rel.  Thorne  v.  Hays,  4  Cal. 
127,    141,    150. 

ao.  Redemption  of  city  Innda— Commla- 
alonera  to  fond  debt— Not  nnthorlaed  to 
effect. — Redemption  of  lands  of  city  of  San 
Francisco  sold  under  execution,  commission- 
ers of  funded  debt  not  authorized  to  effect, 
etc. — See  People  ex  rel.  Thorne  v.  Hays,  4 
Cal.    127.    141,   148. 

21.  ,  Sale  vnder  prior  mort^aire-— Bond- 
holder    vnder    tmat     deed     may    redeem. — 

Under  the  provisions  of  th^  above  section 
a  holder  of  bonds  secured  by  a  trust  deed 
upon  the  property  of  a  judgment-debtor 
which  is  sold  on  foreclosure  of  a  prior 
mortgagre  is  a  creditor  of  the  owner  of  the 
property  thus  sold  at  foreclosure  sale,  and 
accordingly  is  entitled  to  a  lien  upon  the 
property  by  virtue  of  the  deed  of  trust 
as  security  for  the  payment  of  the  bonds 
held  by  him,  and  consequently  in  a  posi- 
tion as  a  lien-creditor  to  redeem  the  prop- 
erty.— ^Mitchell  V.  Price,  —  Cal.  App.  — , 
196  Pac.  82,  following  the  doctrine  in  Frink 
V.  Murphy,   21   Cal.   108,   81   Am.  Dec.    149. 

22.  Slander  of  title— Action  for.  la  main- 
tainable by  one  Trho  poaaeaaea  an  eatate 
or  Intercat  only,  in  real  or  personal  prop- 
erty, and  to  entitle  plaintiff  to  status  of 
redemptioner  In  such  action  it  should  be 
alleged  in  complaint  that  he*  was  mort- 
gageor  or  Judgment-debtor  or  successor  in 
interest  of  Judgment-debtor,  or  creditor 
having  lien  by  Judgment  or  mortgage  on 
property  sold. — Edwards  v.  Burris,  60  Cal. 
157,    160. 

23.  Sncceaaora.  In  Intcreat— Stand  In 
place  of  Jndvment-dcbtora.  and  when  statute 
uses  term  "Judgment-debtors,"  as  contra- 
distinguished from  "redemptioners,"  words 
should  be  construed  broadly  enough  to  in- 
clude successors  in  Interest  of  Judgment- 
debtor. — Phillips  v.  Hagart,  113  Cal.  662, 
565,  54  Am.  St.  Rep.  369.  45  Pac.  843. 

24.  Same— 'Defendant  In  ezecntion  may 
redeem  from  execution  sale  notwithstand- 
ing he  has  conveyed  to  another  property 
sold  under  execution. — Yoakum  v.  Bower, 
51    Cal.    539,    540. 


28,  Same  —  Homeatead-rtffht  —  Wife  aa 
avcceaaor  in  Intereat. — Filing  of  declara- 
tion of  homestead  gives  to  wife  interest  in 
premises  of  which  she  can  not  be  devested 
by  any  act  of  her  husband  alone  or  by  any 
act  taken  against  him  alone.  By  declara- 
tion of  homestead  some  portion  of  his  title 
passes  to  wife,  and  she  has  right  of  re- 
demption as  his  successor  In  interest.— 
Watts  v.  Gallagher,  97  Cal.  61,  52.  37  Pac. 
626.  See  Hefner  v.  Urton.  71  Cal.  479,  480, 
12  Pac.  486. 


26.  Same— Pvrchaaer  of  real  eatate  at 
execvtlon-aalct  whatever  be  nature  of  pur- 
chaser's title,  whether  legal  or  equitable,  is 
"successor  in  interest"  of  Judgment-debtor 
within  meaning  of  term  as  used  in  this 
section  of  code. — ^Pollard  v.  Harlow.  138 
Cal.  890.  893.  71  Pac.  454.  648. 

27.  Same— Saeceaaor  In  Intereat  redeema 
In  that  capacity  where  he  presents  his  evi- 
dence of  title  to  commissioner,  pays  money 
required,  and  receives  certificate. — Pollard 
V.  Harlow.  138  CaL  S90.  393.  71  Pac.  454. 
648. 


Same — ^Tenant  In  common  acanli 
Intercat  of  co-tenant  and  is  entitled  to  re- 
deem as  successor  in  interest  of  such  co- 
tenant.  Upon  his  redemption,  effect  of  sale 
is  terminated  and  he  thereupon  acquires  an 
equitable  lien  upon  the  interest  of  his  co- 
tenant  In  lands  for  his  proportion  of  money 
paid  in  effecting  redemption;  and  he  has  his 
action  to  recover  his  proportion,  and  may 
obtain  decree  to  effect  that  in  default  of 
such  payment  interests  of  co-tenant  in 
lands  be  foreclosed. — Calkins  v.  Steinbach, 
66  Cal.   117,  120.  4  Pac.  1103. 


Title— To  portion  of  tract— Aa  af- 
fecting right  to  redeem. — Where  the  plain- 
tiff obtains  decree  foreclosing  lien  upon 
block  of  land  ordering  whole  block  to  be 
sold  by  sheriff,  anu  in  satisfaction  of  his 
lien  therein  purchases  whole  block  at  sher- 
iff's sale  under  that  order  as  property  of 
Judgment-debtor,  and  by  virtue  of  such 
purchase  demanded  of  sheriff  a  deed  of 
whole  block — under  this  state  of  facts, 
held  that  plaintiff  will  not  be  heard  to  ob- 
ject to  redemption  on  ground  that  Judg- 
ment-debtor never  owned  entire  block;  and 
held,  further,  that  it  was  not  valid  objec- 
tion to  redemption  of  whole  block  by 
Judgment-debtor  that  before  such  redemp- 
tion he  had  sold  part  of  said  block — South- 
ern Cal.  L.  Co.  V.  McDowell,  105  Cal.  99, 
101,  38  Pac.  627.  See  Lorenzana  v.  Cama- 
riUo,  45  Cal.  125;  Yoakum  v.  Bower,  51  Cal. 
639;    Eldridge    v.    Wright.    55    Cal.    531,    548. 

30.  Same— Rights  of  aocccaalve  Ilea-, 
holdera. — Title  of  plaintiff  which  originates 
in  levy  of  attachment  older  than  that 
claimed  by  defendant  must  prevail  against 
Junior  Hen  claimed  by  defendant,  and.  aa 
successor  in  Interest  of  Judgment-debtor, 
party  is  entitled  to  redeem  land  conveyed 
to  him  upon  execution-sale  under  this  sec- 
tion, and  defendant  as  Judgment-creditor 
has  also  same  right. — Porter  v.  Pico,  55 
Cal.    165.    175. 
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§  702.     WHEN  IT  MAY  BE  REDEEMED,  AND  REDEMPTION  MONEY. 

The  judgment  debtor,  or  redemptioner,  may  redeem  the  property  from  the 
purchaser  any  time  within  twelve  months  after  the  sale  on  paying  the  pur- 
chaser the  amount  of  his  purchase,  with  one  per  cent  per  month  thereon  in  addi- 
tion, up  to  the  time  of  redemption,  together  with  the  amount  of  any  assessment 
or  tases  which  the  purchaser  may  have  paid  thereon  after  purchase,  and 
interest  on  such  amount.  And  if  the  purchaser  be  also  a  creditor,  having  a 
prior  lien  to  that  of  the  redemptioner,  other  than  the  judgment  under  which 
said  purchase  was  made,  the  amount  of  such  lien  with  interest. 

History:  EMacted  March  11,  1872,  re-enactment  of  §  231  Practice 
Act  as  amended  1860;  amendment  approved  February  15,  1876,  Code 
Amdts.  1875-6,  p.  96;  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  226; 
February  26,  1897,  Stats,  and  Amdts.  1897,  p.  41. 


REDEMPTION— WHEN  MAY  BE  MADE— 
BEDEMPTIONMONEY. 

1.  Change  in   law — As  to  period  of  re- 

demption— Operation  of. 

2.  Same — Extension  of  time  of  redemp- 

tion— Amendment  of  code. 

3.  Same — Judgment-debtor  ^s  right  to  re- 

deem. 

4.  Same  —  Legislature,    by    subse^iuent 

amendment — Is  powerless  to  dimin- 
ish amount. 

5.  Same  —  Payment   upon   redemption  — 

BfFect  of  amendment  of  statute. 

6,  7.  Same — Purchaser  at  public  sale  is  pro- 
tected. 

8.  Computation  of  time  of  redemption. 

9.  Construction  of  section. 

10-  12.  Judgment-debtor — Not  redemptioner. 

13.  Legal  title — During' redemption  period. 

14-  Lien  for  deficiency — As  to  generally. 

15.  Same — Injunction  will  issue  to  restrain 
sale. 

16, 17.  Mistake  as  to  statute  governing  time  of 
redemption  —  Fraudulent  misrepre- 
sentation as  to. 

18.  Obligation  of  contract — When  not  im- 

paired. 

19.  Purchaser — As  both  creditor  and  pur- 

chaser— ^Prior  lien. 

20.  Same — As    member    of    partnership — 

Not  redemptioner  within  meaning  of 
section. 

21.  Sale  by  sheriff — Is  regarded  as  sale  by 

j  odgment-debtor. 

22.  Sale  under  execution — Judgment-credi- 

tor 's  right  of  redemption. 

23.  Same — Redemption  limited  as  to  time. 

Zif25,  Sheriff — Is  agent  of  purchaser  —  For 
purpose  of  receiving  payment. 

26.  Statutory  right  to  redeem  homestead 
— >^ Vests  in  administrator  or  surviving 
wife. 

1,  Chstmipe  !■  law^As  to  period  of  re- 
Jeiptl^M  Opowitton  of. — Amendment  of 
thiM  section  passed  In  1895  (Stats.  1896,  p. 
12f  >.  extending  time  for  redemption  from 
sales   under  execution  to  one  year,  has  no 


application  to  sales  under  foreclosure  of 
mortgraere  executed  prior  to  enactment  of 
such  amendment. — Savings  Bank  v.  Bar- 
rett, 126  Cal.  413.  417.  68  Pac.  914.  See 
Barnltz  v.  Beverly.  163  U.  S.  118.  41  L.  ed. 
93,  16  Sup.  Ct.  Rep.  1042. 

2.  Same— ExtoaaloB  of  time  of  redcmp- 
tloB— AmcadmoBt  of  eode. — Where  mort- 
gikge  was  made  prior  to  amendment  of  this 
section  extendinff  period  of  redemption  from 
six  months  to  one  year,  mortgagreor  as 
purchaser  Is  entitled  to  deed  In  time  pro-, 
vided  in  statute  before  amendment,  1.  e.,  in 
six  months  from  date  of  sale. — Tuohy  v. 
Moore.  133  Cal.  516.  518.  66  Pac.  1107;  Malone 
v.  Roy.  134  Cal.  344.  345,  66  Pac.  313.  •  See 
Savings  Bank  v.  Barrett,  126  Cal.  413,  58 
Pac.  914;  Benson  v.  Buntiner,  127  Cal.  532, 
69  Pac.  991;  Haynes  v.  Tredway,  133  Cal. 
400,  403,  65  Pac.  892;  Barnits  v.  Peverly. 
163  U.  S.  118.  119,  41  L.  ed.  93,  16  Sup.  Ct. 
Rep.   1042. 

8.  Same  Jiidgmcat-dcbtor*«  rlirht  to  re- 
demption is  governed  by  law  In  effect  when 
contract  was  made  and  Judgment  obtained, 
and  not  by  law  in  force  under  subsequent 
amendment. — Welsh  v.  Cross.  146  Cal.  621, 
623,   81   Pac.   229. 


4b  Same  —  Leslslatiiret  by  aabscqaent 
amendment,  lo  powerless  to  dlmlniah 
amount  which  purchaser  should  receive  as 
redemption  from  execution-sale. — Thresher 
V.  Atchison.  117  Cal.  73.  76.  59  Am.  St.  Rep^ 
159.  48  Pac.  1020. 


5.  Same— Payment  npon  redemption— 
Bffeet  of  amendment  of  statnte. — Where, 
at  date  of  sale-,  section  provided  that  re- 
demption from  sale  migrht  be  made  within 
six  months  by  paylnjgr  to  purchaser  "the 
amount  of  his  purchase,  with  two  per  cent 
thereon  in  addition,  up  to  time  of  redemp- 
tion," with  any  taxes  or  assessment  that 
he  migrht  have  paid  for  his  purchase,  and 
before  redemption  amendment  of  section 
was  passed  (Stats.  1895,  p.  226)  whereby 
It  was  provided  that  redemption  migrht  be 
effected  by  paylngr  amount  of  purchase, 
"with  one  per  cent  per  month  thereon  In 
addition,  up  to  time  of  redemption,"  with 
whatever  taxes  and  assessments  that  migrht 
have    been    paid    by    purchaser;    held,    that 
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purchaser  became  vested  with  an  interest 
In  land,  and  with  riarht  of  payment  to  hihi 
of  amount  of  his  purchase,  with  two  per 
cent  per  month  until  time  of  such  payment 
upon  redemption. — Thresher  v.  Atchison, 
117  Cal.  73,  74.  76.  69  Am.  St.  Rep.  169.  48 
•  Pac.  1020. 

6.  Same— PoTchaser  at  poblie  sale  is  pro- 
tected from  aB7  ImpairmeBt  of  hla  title  by 

Fubsequent  lesrislation.  for  his  title,  what- 
ever it  may  be,  is  fully  groverned  by  laws 
in  force  at  time  of  his  purchase.  So  also 
redemption,  its  incidents  and  rlsrhts  are 
governed  by  laws  In  force  at  time  of  sale. 
— Leet  V.  Armbruster,  148  Cal.  668,  667,  77 
Pac.  668. 

7.  But  such  purchaser  is  subject  to  and 
his  rights  are  groverned  by  the  laws  in  force 
at  the  time  of  his  purchase  at  the  foreclo- 
sure-sale. Including  the  right  of  redemption 
therefrom  and  of  Its  Incidents  and  rights 
then  existing,  and  the  nature  of  the  title  ac- 
quired by  such  purchaser  and  his  rights 
under  his  purchase  depend  wholly  upon  the 
provisions  of  such  existing  laws;  the  opera- 
tion of  the  law  then  existing  can  in  no  sense 
be  violative  of  the  constitutional  rights  of 
the  purchaser  or  deprive  him  of  his  rights 
without  due  process  of  law. — Leet  v.  Arm- 
bruster. 148  Cal.  663,  77  Pac.  663. 

8.  CompatatiOB    of    time    of    redemption. 

— Where  execution-sale  took  place  October 
6,  1874,  and  sherlflTs  deed  was  executed  on 
April  5,  1876.  held  that  Judgment-debtor 
had  whole  of  fifth  day  of  April  to  redeem, 
and  that  sheriff  had  power  to  execute  deed 
only  after  period  for  redemption  had  passed, 
and  that  sheriff's  deed  executed  before  was 
.'void. — Perham  v.  Kuper,  61  Cal.  331,  832. 
See  Gross  v.  Fowler,  21  Cal.  892;  Bernal  v. 
'Gleim,  88  Cal.  668,  676;  Moore  v.  Martin,  88 
Cal.  428,  489;  Hall  v.  Toell,  46  Cal.  684, 
688. 

••  Com  traction  of  section.^ — ^Where  in- 
cumbered realty  is  conveyed  to  a  trustee 
to  sell  and  apply  the  proceeds  to  the  pay- 
ment of  the  debt  and  expenses  and  then  to 
apportion  the  residue  among  three  different 
creditors,  and  the  mortgage  is  foreclosed 
and  the  certificate  of  title  is  obtained  by 
assignee  of  two  of  the  three  beneficiaries, 
the  third  can  not  have  the  trust  restored 
after  expiration  of  the  time  for  redemp- 
tion by  offering  to  pay  the  full  redemption 
price  and  the  amount  due  the  others.  The 
right  of  redemption  open  to  such  bene- 
ficiaries was  not  an  equitable  right  to  be 
exercised  at  their  pleasure,  but  the  stat- 
utory right  declared  in  this  section. — Mc- 
Nutt  V.  Nuevo  Land  Co.,  167  Cal.  459,  140 
Pac,   6. 

10.  Jodffment-dcbtOT  —  Not  rcdempttoner 
in  sense  in  which  that  term  is  employed  in 
this  section. — Sharp  v.  Miller,  47  Cal.  82,  85. 

11.  Where  Judgment-debtor  redeems  he 
Is  required  to  pay  only  purchase-money, 
with  per  cent  prescribed  in  statute,  to- 
gether with  taxes,  etc.  But  if  "redemp- 
tloner,"  or.  In  other  words,  creditor,  hold- 
ing  subsequent  lien   on   property,   redeems. 


ha  must  also  pay  to  purchaser  any  lien  he 
may  have  prior  to  that  of  redemptioner 
other  than  that  for  which  property  was 
sold. — Sharp  v.  Miller,  47  Cal.  82,  85. 

12.  Judgment-debtor  in  redeeming  prop- 
erty Is  not  required  to  pay  prior  lien  held 
by  certain  partnership  of  which  purchaser 
at  execution-sale  was  member. — Campbell 
v.  Oaks,  68  Cal.  222,  225,  9  Pac.  77. 

IS.  Ijcsal  title  —  Dnring  redemption 
period* — Legal  title  remains  In  Judgment- 
debtor  or  mortgageor  while  time  for  re- 
demption is  running. — Simpson  v.  Castle, 
52  Cal.  644,  649. 

14.  Uen  for  deflcieney— >Aji  to  generally. 

— Prior  to  amendment  of  1869,  where  real 
estate  subject  to  Judgment-lien  was  sold 
under  execution  on  Judgment,  to  Judgment- 
creditor,  for  sum  less  than  whole  amount 
of  Judgment,  he  still  continued  to  be  a 
"creditor  having  a  lien  for  the  unsatisfied 
portion,"  and  another  Judgment-debtor  or 
redemptioner,  with  subsequent  Hen,  could 
redeem  without  paying  Judgment;  but  as 
a  result  of  decision  in  McMillan  v.  Richards. 
9  Cal.  413,  legislature  modified  rule  estab- 
lished in  that  case  by  enacting  that  "after 
sale  of  any  real  estate.  Judgment  under 
which  sale  was  had  shall  cease  to  be  a  Hen 
on  such  real  estate."  By  amendment, 
clause  excusing  payment  of  Judgment  for 
deficiency,  on  redeeming,  ts  equivalent  to 
explicit  declaration  that  during  time  for 
redemption  unsatisfied  portion  of  Judgment 
is  not  lien  on  land  sold  under  Judgment. — 
Simpson  V.   Castle,  52  Cal.   644,   646,  649. 

15.  Same— Injnction  will  lasne  to  re* 
strain  sale  of  property  levied  on  execution 
on  ground  that  sale  and  sheriff's  deed  in 
pursuance  of  it  will  cast  cloud  on  plain- 
tiff's title,  where  sale  was  threatened  on 
Judgment  'for  deficiency. — Simpson  v.  Cas- 
tle. 62  Cal.  644.  649. 

16.  Mistake  as  to  statute  governing  time 
of  redemption— Prandnlent  mlsrepreacntn- 
tlon  as  to. — In  actions  where  defendant  re- 
lies mainly  upon  fact  that  statutory  period 
of  redemption  was  allowed  to  expire  before 
bill  filed,  but  court  found  In  this  connec- 
tion that  before  time  had  expired  to  re- 
deem plaintiff  was  assured  by  defendant 
that  he  would  not  be  urged,  that  statutory 
time  to  redeem  would  not  be  Insisted  upon, 
and  that  plaintiff  believed  and  relied  upon 
such  assurances;  held,  under  such  clrcum- 
stances,  that  purchaser  is  estopped  to  in- 
sist upon  statutory  period  notwithstanding 
assurances  were  not  In  writing  and  were 
made  without  consideration,  upon  ground 
that  debtor  was  lulled  Into  false  security, 
— Benson  v.  Bunting,  127  Cal.  632.  636.  78 
Am.  St.  Rep.  81.  69  Pac.  991.  See  Lucas  v. 
Nichols.  66  III.  41.  See  Ind.  Butt  v.  Butt, 
91  Ind.  306;  McMakin  v.  Schenck.  98  Ind. 
264.  Ky.  Southard  v.  Pope,  9  B.  Mon.  261, 
264;  Griffin  v.  Coffey.  9  B.  Mon.  462,  60  Am. 
Dec.  519;  Martin  v.  Martin,  16  B.  Mon.  8. 
N.  J.  Combs  V.  Little.  4  N.  J.  Eq.  310,  314, 
40  Am.  Dec.  207.  Tenn.  Gulnn  v.  Locke] 
1   Head  110. 
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17.  Where  in  foreclosure  of  mortgfkge 
and  sale  thereon  defendant  represented  to 
plaintiffs  that  they  had  a  full  year  in  which 
to  redeem,  whereas  redemption  should  have 
been  made  within  six  months  under  statute 
as  esistlnsr  at  time  of  sale,  and  where  de- 
fendant's attorneys,  as  well  as  defendant, 
knowing:  that  plaintiffs  reposed  full  con- 
fidence in  them,  repeatedly  informed  plain- 
tiffs that  they  had  a  full  year  in  which'  to 
redeem:  held,  that  no  injustice  would  be 
done  defendant  in  permittingr  plaintiffs 
afterwards  to  redeem  upon  supposed  basis 
of  twelve  months'  period  for  redemption, 
and  that  refusal  of  plaintiffs  offer  to  re- 
deem, made  within  that  time,  under 
circumstances  operated  as  fraud  upon 
plantiffs  and  entitled  them  to  relief  in 
equity.— Benson  v.  Bunting:*  127  Cal.  632, 
5J8.  78  Am.  St.  Rep.   81,  59  Pac.  991. 

18.  ObllffiatloB  of  eontract — \irbeB  not 
Impaired. — Essential  distinction  seems  to 
be  that  if  party  who  complains  of  opera- 
tion of  law  In  reference  to  amount  to  be 
paid  upon  redemption  is  himself  not  In- 
jured by  it,  and  if  obligations  of  his  con- 
tract are  not  Impaired,  he  can  not  be  heard 
to  complain,  nor  will  law  be  held  as  to 
him  to  violate  any  of  his  rigrhts. — Hooker 
▼  Burr.  137  Cal.  663.  671.  99  Am.  St.  Rep. 
17.  70  Pac  778,  affirmed,  194  U.  S.  416, 
4S  L  ed.  1046.  See  Tuolumne  R.  Co.  v.  Sedgr- 
wiclt.  15  Cal.  515;  Connecticut  M.  L.  I.  Co. 
T.  Coshman.  108  U.  S.  61,  27  L.  ed.  648; 
Barnlta  v.  Beverly,  163  U.  S.  118,  41  L.  ed. 
W,  U  Sup.  Ct.  Rep.  1042. 

It.  P«reh«jiev-»Aa  both  creditor  aad 
Mn^amtm  Pjrior  Ilea. — The  purchaser  may 
^  both  creditor  and  purchaser  and  still 
have  prior  lien  to  that  of  redemptioner. 
Tfaia  can  only  be  upon  principle  that  leffal 
estate  is  BtlU  in  Judgrment-debtor  until  de- 
livery of  aherliTs  deed. — Knigrht  v.  Fair, 
»  CaL  117.  118. 

^  Same— Aa  member  of  partnership-^ 
^•t  redcmyttoner   wlthla    meantas   of   aee- 

•*■••  A  purchaser  who,  as  member  of 
Mrtnershlp,  held  prior  lien  on  lands  pur- 
chased at  execution-sale,  is  not  creditor 
havinc  prior  Hen  to  that  of  redemptioner, 
within  meaning  of  second  subdivision  of 
tbis  section.— Campbell  v.  Oaks,  68  Cal.  222, 
I»,  9  Pac  77, 


21.  Sale  by  aherlir— la  regarded  as  sale 
by  Jadirment-debtor^  and  purchaser  is  en- 
titled to  rely  upon  statutory  provisions  for 
redemption  existing  at  time  of  sale,  to 
some  extent,  and  in  same  manner  as  if 
they  were  Incorporated  into  contract  of  sale 
executed  by  debtor. — Thresher  v.  Atchison, 
117  Cal.  73,  76,  69  Am.  St.  Rep.  159,  48  Pac. 
1020.     See  Blood  v.   Ligrht,   88   Cal.  649.   658. 

22,  Sale  nader  ezeentloa  —  Jadsmeat- 
creditor's  rlirht  of  redemptloa. — A  Judgr- 
ment-creditor  who  was  not  the  holder  of  a 
Judgment-lien  during'  the  holidays  pro- 
claimed by  the  grovernor  can  not  complain 
in  equity  that  her  right  of  redemption  ex- 
pired by  reason  of  the  intervention  of  such 
holidays. — Summers  v.  Hammell,  17  Cal. 
App.  494,  120  Pac.  66. 

28.     Same— RedemptloB  limited  aa  to  time. 

— Redemption  under  execution-sale  is  ex- 
pressly limited  to  twelve  months  from  the 
date  of  sale,  and  where  the  judgment- 
debtor  does  not  redeem  within  twelve 
months,  and  there  is  no  subsisting  Judg- 
ment-lien existing  within  that  period,  there 
can  be  no  redemption  in  law  or  equity. — 
Summer^  v.  Hammell,  17  Cal.  App.  494,  120 
Pac.    66. 

24.  Sherlir— la  aseat  of  parehaser^— >For 
purpose  of  reeelviair  paymeat.  and  that 
payment,  to  bind  his  principal,  must  be 
made  in  amount  and  kind  of  money  to 
which  principal  is  entitled.  He  may  refuse 
tender  of  check,  but  if  in  bona  fide  trans- 
action he  accepts  check  as  conditional  pay- 
ment, and  that  check  is  regularly  paid,  his 
principal  has  suffered  no  detriment,  and 
transaction  Is  quite  within  scope  of  agent's 
authority. — Hooker  v.  Burr,  187  Cal.  663. 
668,  99  Am.  St.  Rep.  17,  70  Pac.  778,  affirmed, , 
194  U.  S.  415,  48  L.  ed.  1046. 

26.  As  to  People  ex  rel.  Thome  v.  Hays, 
4  Cal.  127,  not  followed  as  authority  upon 
matters  relating  to  redemption,  and  disap- 
proved, see  Hooker  v.  Burr,  187  Cal.  663. 
667,  99  Am.  St.  Rep.  17,  70  Pac.  778,  affirmed. 
194  U.  S.   416,   48  L.  ed.   1046. 

26.  Statutory  rlirht  to  redeem  homestead 
^^Y^mtu  la  adBKlaiatrator  or  aurvlvias  vrife 

upon  death  of  husband,  or  In  both  admin- 
istrator and  wife,  and  is  restricted  to  six 
months  under  statute  so  providing. — Col- 
lins V.  Scott,  100  Cal.  446,  468,  84  Pac. 
1086. 


i  703.  WHEN  JUDGMENT-DEBTOB  OB  OTHEB  BEDEMPTIONEB  MAY 
BXDEEM.  If  property  be  so  redeemed  by  a  redemptioner,  another  redemp- 
tioner may,  within  sixty  days  after  the  last  redemption,  again  redeem  it  from 
the  last  redemptioner  on  paying  the  sum  paid  on  such  last  redemption,  with  two 
pep  cent  thereon  in  addition,  and  the  amount  of  any  assessment  or  taxes  which 
the  last  redemptioner  may  have  paid  thereon  after  the  redemption  by  him,  with 
interest  on  such  amount,  and,  in  addition,  the  amount  of  any  liens  held  by  said 
last  redenpjbioner  prior  to  his  own,  with  interest;  but  the  judgment  under 
which  the  property  was  sold  need  not  be  so  paid  as  a  lien.  The  property  may 
be  again,  and  as  often  as  a  redemptioner  is  So  disposed,  redeemed  from  any 
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previous  redemptioner  within  sixty  days  after  the  last  redemption,  on  paying 
the  sum  paid  on  the  last  previous  redemption,  with  two  per  cent  thereon  in 
addition,  and  the  amounts  of  any  assessments  or  taxes  which  the  last  previous 
redemptioner  paid  after  the  redemption  by  him,  with  interest  thereon,  and  the 
amount  of  any  liens,  other  than  the  judgment  under  which  the  property  was 
sold,  held  by  the  last  redemptioner  previous  to  his  own,  with  interest. 

Written  notice  of  redemption  must  be  given  to  the  sheriff  and  a  duplicate 
filed  with  the  recorder  of  the  county,  and  if  any  taxes  or  assessments  are  paid 
by  the  redemptioner,  or  if  he  has  or  acquires  any  lien  other  than  that  upon 
which  the  redemption  was  made,  notice  thereof  must  in  like  manner  be  given 
to  the  sheriff  and  filed  with  the  recorder;  and  if  such  notice  be  not  filed,  the 
property  may  be  redeemed  without  paying  such  tax,  assessment,  or  lien.  If  no 
redemption  be  made  within  twelve  months  after  the  sale,  the  purchaser,  or  his 
assignee,  is  entitled  to  a  conveyance ;  or  if  so  redeemed,  whenever  sixty  days 
have  elapsed,  and  no  other  redemption  has  been  made,  and  notice  thereof  given, 
and  the  time  for  redemption  has  expired,  the  last  redemptioner,  or  his  assignee, 
is  entitled  to  a  sheriff's  deed;  but,  in  all  cases,  the 

Judgment  debtor  shall  have  the  entire  period  of  twelve  months  from  the  date 
of  the  sale  to  redeem  the  property.  If  the  judgment  debtor  redeem,  he  must 
make  the  same  payments  as  are  required  to  effect  a  redemption  by  a  redemp- 
tioner. If  the  debtor  redeem,  the  effect  of  the  sale  is  terminated,  and  he  is 
restored  to  his  estate. 

[Certificate  of  redemption..]    Upon  a  redemption  by  the  debtor,  the  person  to 

whom  the  payment  is  made  must  execute  and  deliver  to  him  a  certificate  of 

redemption,  acknowledged  or  proved  before  an  officer  authorized  to  take 

acknowledgments  or  conveyances  of  real  property.    Such  certificate  must  be 

filed  and  recorded  in  the  office  of  the  recorder  of  the  county  in  which  the 

property  is  situated,  and  the  recorder  must  note  the  record  thereof  in  the 

margin  of  the  record  of  the  certificate  of  sale. 

History:  Enacted  March  11,  1872,  re-enactment  of  |  232  Practice 
Act  as  amended  1860;  amendment  approved  March  24,  1874,  Code 
Amdts.  1873-4,  p.  323;  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  226; 
February  26,  1897,  Stats,  and  Amdts.  1897,  p.  41. 

WHEN  JUDGMENT-DEBTOR,  ETC.,  MAY  11.  Same — From   sale  under  execution — ^In 

REDEEM.  equity. 

•I    n^^^*^.^^ir.^  «4»  «^f4nn  ^2-  Same— Ib  equivalent  to  transfer  or  a»- 

1.  Construction  of  section.  signment  of  certificate  of  sale. 

2.  Deed—By  sheriff  after  rcidemption—An-  13.  Hight  of  redemption— Parties  affected. 


nulity. 


14.  Sale  on  foreclosure  of  lien  —  Time   of 


3.  Same — Conclusive  evidence  of  facts  of  redemption — Expiration  necessary  be- 

sale.  fore  deed. 

4.  Same— Vests  in  purchaser  title.  ^^'  S*l®  under  judicial  decree  on   foreclo- 

_  sure — Title  acquired  by. 

5.  Effect  of   redemption — By   a   successor  .     ^          ^        ^.        -      . 

.      .   4.__^_<.         ir               J  Am  to  conarmattoB  of  sale  opon  exeentloa. 

in  interest.  ^^^  ^^  ^   ^  ^  p    ^3^^    ^  ^^^ 

6.  Grantee  of  interest  in  lands  subject  to  a.    to    presompttoB    that    redemption    !■- 

life  estate.  eludes  whole  property  sold,  see,  ante,   9  701, 

7.  Judgment  in  foreclosure  suit.  "****  P****  ^• 

8    Practice  Act— Distinction  between  ludff-  ^*  **  prorliilonii  of  thl«  seetloa  mm  q««li- 

».  practice  Act— i^istinciion  oetween  juag-  n^^^oa  of  provision*  relatla^  to  onlMtlta- 

™  tioB    of   pnrehniier   at   exeeatlon-aalc    to    «|i 

9, 10,  Redemption — By  successor  in  interest —  rlffht,    title,    interent,    ete^     of    Jadmaeat. 

Effect  of  sale.                               *  dehtor,  see.  ante,   fi  700,  note  par.  8. 
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la  to   r^eor^imm    certlflcato    of   oalo*   see 

Kerr's  Cyc  PoL  Code,  2d  ed.,  §§  4234,  4287 
tnd  notes. 

Is  to  right  of  tCBA«t  In  eommon  to  re- 
4c«n  oMd  malLc  paymeBts  proscribed  by 
wetlsB,  see,  ante,   §  701,   note  par.   28. 

As  to  writ  of  aaolstanee,  see,  post,  §  1210 
tnd  note. 

h  CoBstractloB  of  oectioa. — It  is  only 
vhere  the  Judgrment-debtor  redeems  that 
the  effect  of  the  sale  is  terminated  and  he 
Is  restored  to  his  estate. — McNutt  y.  Nuevo 
Und  Co..  167  Cal.  459,  140  Pac.  6. 

2.  Deed—By  oherlir  after  redemption-— 
A  salllty. — ^Where  the  sheriff  makes  and  de- 
livers to  the  purchaser  a  deed  after  re- 
demption, such  deed  is  a  nullity. — Phillips 
V.  Hairart,  118  Cal.  652,  556,  64  Am.  St.  Rep. 
l«t.  45  Pac  848. 

8.  SsMe— ConelvolTe  •▼Ideace  of  faets 
t  ssle  as  recited  therein. — Kelley  v.  Des- 
mond, (3  Cal.  617,  519.  See  Hihn  v.  Peck, 
M  Cal.  280,  287;  Blood  v.  Liffht,  88  Cal. 
(4t.  663:  Mayo  v.  Foley,  40  Cal.  281.  284. 

4.    Saaie— Voato     la     pvrehaser     title     of 

execution -deb  tor. — Kelley  v.  Desmond,  68 
Cftl.    517.    519. 

6.  Effect  of  a  redemption-— By  a  aveeeswor 
In  taitereot  holdlnflr  the  lesral  and  equitable 
title  is  a  restoration  to  the  orisrlnal  estate 
but  this  does  not  apply  to  one  holding  the 
equitable  title  only  under  a  c^rtiflcate  is- 
ined  upon  a  second  sale.  In  such  cases  the 
liolder  of  the  Junior  certificate  redeems 
from  the  previous  sale  not  his  own  interest 
snd  adverse  to  the  debtor  and  holder  of  the 
le^al  title,  and  tt  is  not  a  redemption  in 
the  interest  of  the  Judgment-debtor  or  for 
the  JndKment-debtor  and  the  effect  of  which 
is  not  to  restore  the  estate  to  the  Judgr- 
ment-debtor  nor  to  extinaruish  the  orisrinal 
»ale  from  which  the  redemption  Is  had. — 
Bristol  V.  Hershey,  7  CaL  App.  788.  742,  95 
Pac  1040. 

^  Grantee  of  Interest  In  lands  snbjeet 
te  life  estate,  who  redeems  property  from 
foreclosure  sale,  is  not  redemptioner  as 
that  term  is  used  in  this  section,  and  is 
cot  substituted  to  full  risrhts  of  purchaser 
and  entitled  to  deed  without  resale.  Py 
SQcb  redemption  sale  is  set  at  largre.  leav- 
ing land  subject  to  lien  in  his  favor,  and 
he  is  entitled  to  contribution  from  life  ten- 
ant and  several  remaindermen  for  their 
several  portions  of  money  paid  to  redeem 
land.— Warner  Bros.  Co.  v.  Freud,  188  Cal. 
«51.  665.  72  Pac.  845. 

7.  Jndiraient  In  foreclosure  suit,  and   of 

proceedinsrs  therein  had,  are  conclusive 
acainst  grantee  of  mortgageor  who  fails 
to  record  his  conveyance.  In  such  case 
grantee  who  stands  idly  by  and  permits 
foreclosure  proceedlnsrs  to  be  prosecuted 
without  intervention  upon  his  part  is  con- 
senting to  be  represented  by  his  mort- 
gageor  and  legal  effect  of  foreclosure  and 
«al«  Is  to  dispose  of  his  title  as  com- 
pletely as    though   he   himself   were   party 


to   action. — Breedlove   v.   Norwich,   U.   P.   I. 
Soc,  124  Cal.  164.  166.  56  Pac.   770. 

8.  Practice  Act  —  Dlatlnctlon  between 
Judgments* — Practice  Act  made  no  distinc- 
tion between  Judgments  for  foreclosure  of 
mortgages  and  Judgments  of  different  char- 
acter. Sales  under  execution  issued  on 
Judgments  for  foreclosure  are  subject  to 
redemption  as  in  other  cases. — Stout  v. 
Macy.  22  Cal.  647.  650. 

•.  Redemption— By  successor  In  Interest 
— ISlfect  of  sale* — It  is  not  necessary  that 
certificate  of  redemption,  where  redemp- 
tion is  made  by  successor  in  Interest, 
should  state  capacity  in  which  such  re- 
demption is  made. — Pollard  v.  Harlow.  138 
Cal.   880,   893,   71   Pac.  454,   648. 

10.  When  redemption  occurs  all  interest 
to  realty  possessed  by  purchaser  at  sale 
ceases,  and  title  of  Judgment-debtor  stands 
as  If  no  sale  had  ever  taken  place. — Phil- 
lips V.  Hagart,  113  Cal.  562,  656.  54  Am. 
St.  Rep.  869.  45  Pac.  848;  Warner  Bros.  Co. 
V.  Freud,  188  Cal.  651,  665,  72  Pac.  845. 

11.  Same— From  sale  under  execution— 
In  equity* — Equity  will,  upon  a  proper 
showing  of  fraud,  mistake,  or  other  cir- 
cumstances appealing  to  the  discretion  (or 
conscience)  of  the  chancellor,  decree  re- 
demption after  the  expiration  of  the  statu- 
tory time  has  expired,  but  such  redemption 
will  find  its  support  in  the  decree  of  the 
court  and  not  in  the  statute,  and  a  tender 
of  the  amount  decreed  to  be  paid,  equiva- 
lent under  section  704,  post,  to  payment, 
which  would,  under  this  section,  terminate 
the  sale  and  restore  the  redemptioner  to 
his  estate,  would  not  be  construed  as  a 
tender  under  the  statute,  but  as  one  under 
the  decree;  1.  e.,  such  tender,  if  made  within 
the  time  prescribed,  would  protect  the  re- 
demptioner from  the  effect  of  a  default 
until  the  purchaser  should  tender  a  deed 
and  demand  payment  of  the  amount  due. 
The  purchaser  has  the  right  of  appeal  from 
the  decree,  and  the  redemptioner  could  not, 
by  such  tender,  deprive  him  of  that  right 
under  penalty  of  loss  of  both  property  and 
the  amount  due  in  the  event  of  the  affirm- 
ance thereof.  After  affirmance  of  the  de- 
cree, the  redemptioner's  right  to  redeem 
would  still  exist,  but  only  upon  condition 
of  payment  as  prescribed,  and  his  refusal 
to  comply  with  such  condition,  upon  tender 
of  deed  and  demand  of  amount  due,  for- 
feits his  right  of  redemption  under  the  de- 
cree.— Bunting,  v.  Haskell.  162  Cal.  429,  93 
Pac.  110. 

12.  Same— -Is  equivalent  to  transfer  or 
assignment  of  certMlcate  of  sale,  and,  al- 
though redemptioner  might  not  be  entitled 
to  demand  amount  of  his  lien  from  subse- 
quent redemptioner  because  of  his  failure 
to  strictly  comply  with  law,  yet.  if  he  is 
entitled  to  redeem  and  effects  redemption 
to  satisfaction  of  purchaser,  sheriff's  deed 
passes  same  title  that  it  would  have  done 
had  it  been  executed  to  purchaser  without 
redemption. — Bagley   v.   Ward,    37    Cal.    121, 
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129,  99  Am.  Dec.  266;  White  v.  Costisran, 
134  Cal.  33.  38,  66  Pac.  78.  See  Eldridsre  y. 
Wrlsrht,  65  Cal.   681,  636. 

13.  Rlffht  of  redemption— Parties  af- 
fected.— ^Whether  person  seekingr  to  redeem 
from  sheriff's  sale  Is  authorized  to  make 
such  redemption,  Is  question  which  con- 
cerns him  and  purchaser  alone.  If  pur- 
chaser Is  willing  to  consider  him  as  re- 
demptioner,  and  accepts  and  retains  re- 
demption money  paid  by  him,  he  can  not 
thereafter  question  effect  of  such  redemp- 
tion.— White  V.  Costlgran,  134  Cal.  83,  37,  . 
66  Pac.  78.  See  Abadle  v.  Lobero,  36  Cal. 
390;  Hervey  v.  Krost,  116  Ind.  268,  19  N.  B. 
126;  Pearson  v.  Pearson,  131  111.  464,  23 
N.  E.   418. 

14.  Sale  OB  foreeloaure  of  lien— Time  of 
redemptiOB— Expiration  neceasary  before 
deed. — ^Where  a  mining  claim  has  been  sold 
under  lien  for  expenses  incurred   In  work- 


ins:  the  mine  and  the  decree  passed  directs 
that  the  deed  should  be  immediately  made 
after  the  sale  was  completed  was  contrary 
to  the  provisions  of  the  code  and  beyond 
the  power  of  the  court  and  for  that  reason 
was  void  and  a  deed  executed  in  pursuance 
thereof  may  be  siven  the  effect  of  a  cer- 
tificate of  sale,  but  can  not  pass  any  title 
to  the  property  until  after  the  period  for 
redemption  has  expired.  —  Anthony  v. 
Janssen,   183  Cal.  329,  191  Pac.  638. 

15.  Sale  vader  Jvdielal  decree  on  fore- 
cloanre— Title  acquired  by. — Mortgraeree  can. 
in  no  case  In  this  state,  become  owner  of 
mortffaffed  premises,  except  by  purchase 
upon  sale  under  Judicial  decree. — Warner 
Bros.  Co.  ▼.  Freud,  138  Cal.  661,  665,  72  Pac. 
345.  See  McMillan  y.  Richards,  9  Cal.  365. 
70  Am.  Dec.  666;  Goodenow  v.  Ewer,  16  Cal. 
461,  76  Am.  Dec.  640;  Lord  y.  Morris,  18 
Cal.   482,    692. 


§  704.  IN  OASES  OF  REDEMPTION,  TO  WHOM  THE  PAYMENTS  ARE 
TO  BE  MADE.  The  payments  mentioned  in  the  two  last  sections  may  be 
made  to  the  purchaser  or  redemptioner,  or  for  him,  to  the  officer  who  made  the 
sale.  When  the  judgment  under  which  the  sale  has  been  made  is  payable  in  a 
specified  kind  of  money  or  currency,  payments  must  be  made  in  the  same  kind 

of  money  or  currency,  and  a  tender  of  the  money  is  equivalent  to  payment. 

History:     Ehiacted  March  11,  1872,  re-enactment  with  addition  of 
§  233  Practice  Act. 


PAYMENT  ON  EEDEMPTION— TO  WHOM 

MADE. 

1.  Sheriff — As  agent  to  receive  redemption 
moneys. 

2-  4.  Tender  equivalent  of  redemption — Not  re- 
quired to  be  kept  good. 

1.  Sheriff— >As  ascat  to  receive  re« 
demptlon  moneys* — Sheriff  is  authorized  to 
receive  money  of  redemptioner  or  purchaser 
for  previous  redemptioner,  but  statute  does 
not  make  sheriff  such  an  a^ent  as  that  by 
receiving  money  it  would  necessarily  bind 
purchaser  or  previous  redemptioner  to  ac- 
cept It. — Bennett  v.  Wilson,  122  Cal.  509, 
516,  68  Am.  St.  Rep.  61,  55  Pac.  S90. 

2.  Tender  eqnlvalent  of  redemption— 
Not  required  to  be  kept  sood. — Where  law- 
declares  an  offer  to  redeem  shall  be  so  far 
as  restoration  of  estate  is  concerned  equiv- 
alent of  redemption,  purchaser  buys  with 
knowledgre  of  this,  and  takes  his  title  sub- 
ject to  condition  that  he  may  be  devested 
of  it  either  by  redemption  or  by  valid  offer 


to   perform.-^Leet   v.   Armbruster,    14S   Cal. 

668,  669,    77   Pac.   653. 

8.  Tender  and  refusal  are  equivalent  to 
performance  In  discharslner  sH  collateral 
and  accessorial  liens  and  rights,  and.  in 
case  of  redemption  of  land  in  this  state. 
Ipso  facto,  work  restoration  of  title  to 
judgrment-debtor  or  his  successor  in  in- 
terest.— Leet   V.    Armbruster,    143    Cal.    663. 

669,  77   Pac.   653. 

4.  Tender  Is  not  required  to  be  kept 
SOod  for  purposes  of  action.  It  is  tender 
itself  and  its  refusal  which  Instantaneously 
works  discharge  of  purchaser's  lien  and 
devestiture  of  his  title,  although  effect  of 
tender  did  not  operate  as  payment  of  debt 
for  all  purposes,  as  debt  still  remains  due 
with  sole  right  left  in  the  purchaser  of 
action  at  law-  for  recovery  of  money. — 
Leet  V.  Armbruster,  143  Cal.  668.  669,  77 
Pac.  658.  See  Hershey  v.  Dennis,  58  Cal. 
77,  80;  Phillips  V.  Hagrart,  118  Cal.  652,  557, 
54  Am.  St.  Rep.  869,  45  Pac.  843;  Haile  v. 
Smith,  118  Cal.   656,   664,   45  Pac.   872. 


§  705.  WHAT  A  REDEMPTIONER  MUST  DO  IN  ORDER  TO  REDEEM. 

A  redemptioner  must  produce  to  the  officer  or  person  from  whom  he  seeks  to 
redeem  and  serve  with  his  notice  to  the  sheriff  making  the  sale,  or  his  successor 
in  office; 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he  claims  the  right  to 
redeem,  certified  by  the  clerk  of  the  court,  or  of  the  county  where  the  judgment 
is  docketed ;  or,  if  he  f edeem  upon  a  mortgage  or  other  lien,  a  note  of  the  record 
thereof,  certified  by  the  recorder ; 
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2.  A  cqiy  of  any  agsignment  necessary  to  establish  his  claim,  verified  by  the 
affidavit  of  himself,  or  of  a  subscribing  witness  thereto ; 

3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount  then  actually 

due  on  the  lien. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  234  Practice 
Act;  amendment  approved  April  16,  1909,  Stats,  and  Amdts.  1909,  p. 
967. 


WHAT  BEDEMPTIONER  MUST  DO  TO 

BEDEEM. 

1.  Constmetion  of  Beetion — As  to  application. 

2.  Judgment-debtors  and  sucoessoTs  in  interest 

-^— Not  redemptioners. 

3.  Power  of  sheriff — Is  altogether  statutory. 

4.  Bedemption  is  statutory  right — ^Tender  en- 

titles to. 

5.  Sheriff — ^When  not  authorized  to  convey. 

6.  Sheriff's   deed  —  When  does  not  transfer 

title. 

7.  Valid  redemption — ^How  made. 

8.  Waiver  of  requirements  of  section. 

1.  Coa«tr«etloB  of  seetlon  —  Aa  to  appll- 
««ttoa. — This  section  applies  only  to  re- 
demptioners as  defined  in  second  subdl- 
Tision  of  section  701,  ante. — Toakum  y. 
Bower.  61  Cal.  689,  640;  Phillips  v.  Hasrart, 
113  Cal.  562.  666,  64  Am.  St.  Bep.  869,  46 
Fac    84S. 

2.  Jadsatent-debtora  aad  sneccMioni  in 
iMtcrcst  —  If ot  redcmptloBera.  —  Judflrment- 
debtors  and  their  successors  in  interest  do 
not  come  within  class  termed  "redenlption- 
ers,"  and  therefore  are  not  required  to  fol- 
lo^r  demands  of  this  section  in  making  re- 
demption.— Phillips  v.  Hasrart,  113  Cal.  662, 
S5S.  54  Am.  St.  .Bep.  869,  46  Pao.  848. 

S.  Poorer  of  aherflf— Is  altofrether  utatn- 
tmrTm  and  where  redemption  is  attempted  to 
be  effected  through  him,  he  has  no  autlior- 
Itj  either  to  receive  redemption  money 
from  one  claiming  ri^ht  to  redeem  under 
Judgment  or  to  execute  deed  to  him  unless 


redemptioner  produces  copy  of  docket  of 
his  judgrment. — ^Wilcoxson  v.  Miller,  49  Cal. 
193,  194. 

4.  Redemption  la  statutory  rlsht— >TeB- 
der  eatltiea  to. — ^Bedemption  is  statutory 
riffht  eriven  only  in  event  of  tender  and 
production  of  certain  statutory  proofs. — 
Haskell  v.  Manlove,  14  Cal.   64,  58. 

5.  Sheriff— >WheB  not  authorised  to  con- 
vey.— Sheriff  has  no  authority  to  convey 
In  absence  of  written  assigrnment,  but 
where  intent  is  apparent,  transaction  inter- 
preted in  ligrht  of  circumstances  of  law 
and  usagre  of -state  may  be  regarded  in 
equity  as  assigrnment  of  purchaser's  inter- 
est.— White  V.  Costlgran,  6  Cal.  Unrep.  641,' 
63  Pac.  1076,  1077.  See  Abadie  v.  Lobero. 
36  Cal.  890,  396;  Eldridfire  v.  Wrigrht.  55  Cal. 
531,  686.   637.  ■ 

6.  Sheriff's  deed— Does  not  transfer  title 
when  it  does  not  recite  that  copy  of  docket 
of   judgrment    was   produced,    nor    where    it  ^ 
was  not  shown  aliunde  that  such  copy  was 
produced. — ^Wilcoxson  v.  Miller,  49  Cal.  198,, 
194. 

7.  Valid  redeniptlo»^How  made. — Valid 
redemption  can  not  be  made  unless  creditor 
presents  copy  of  docket  of  Judgrment  under 
which  he  claims,  duly  certified,  etc. — Has- 
kell y.  Manlove,  14  Cal.  64,  59. 

8.  Waiver  of  requirements  of  section. — 

Production  of  papers  mentioned  in  statute 
upon  redemption  as  between  the  immediate 
parties  to  redemption  may  be  waived. — 
Basley  v.  Ward,  87  Cal.  121,  129,  99  Am. 
Dec.  266. 


1 706.  UNTIL  THE  EXPIRATION  OF  BEDEMPTION  TIME  00T7BT  MAY 
RESTRAIN  WASTE  ON  THE  PROPERTY.  WHAT  CONSIDERED  WASTE. 
Until  the  expiration  of  the  time  allowed  for  redemption,  the  court  may  restrain 
the  commission  of  waste  on  the  property,  by  order  granted  with  or  without 
notice,  on  the  application  of  the  purchaser  or  the  judgment  creditor. 

But  it  is  not  waite  for  the  person  in  possession  of  the  property  at  the  time  of 
sale,  or  entitled  to  possession  afterward,  during  the  period  allowed  for 
redemption,  to  continue  to  use  it  in  the  same  manner  in  which  it  was  pre- 
viously used ;  or  to  use  in  the  ordinary  course  of  husbandry ;  or  to  make  the 
necessary  repairs  of  buildings  thereon ;  or  to  use  wood  or  timber  on  the  prop- 
erty therefor;  or  for  the  repair  of  fences;  or  for  fuel  in  his  family,  while  he 
oecnpies  the  property. 

History:     Enacted  Marcb  11,  1872,  re-enactment  of  i  236  Practice 
Act. 
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RESTBAINING  WASTE. 

1.  Construction    of    section  —  Aa    qualifying 

what. 

2.  Right  of  possession — ^Restraining  waste. 

3.  Same — Action  in  claim  and  delivery,  when 

not  remedy. 

4.  Receiver — Appointment  of  to  work  mine. 

5.  Same — Same — ^Waste. 

1.  CoBstractloB  of  aeetiOB— -Aa  «iialtf7<ns 
what. — Provisions  of  this  section  as  quali- 
fication of  provisions  relating:  to  substitu- 
tion of  purchaser  of  execution  sale  to  all 
right,  title,  etc.,  of  judsrment-debtor. — See, 
ante,    9  700    and   note   par.    8. 

2.  Rlifht  of  .  poaacaaloB  —  Rcatraialns 
waste. — Judfrment-debtor  is  entitled  to  re- 
main in  possession  of  property  where  mort- 
gragre  is  foreclosed  thereon,  until  expiration 
of  time  allowed  for  redemption,  and  during: 
that  period  purchaser  has  and  can  assert 
no  rigrht  to  possession  thereof,  thougrh  on 
his  application  court  may  r.estraln  commis- 
sion of  waste  of  property. — People's  Sav. 
Bank  v,  Jones,  114  Cal.  422,  427,  46  Pac. 
278.  See  West , v.  Conant,  100  Cal.  231,  234, 
34  Pac.  705. 


S.     Same— Action    in    claim    aad    delivery 

to    recover    house    moved    from    mortgragred 


premises  after  foreclosure  sale  and  before 
commissioner's  deed  was  executed,  is  pre- 
maturely brougrht  when  time  allowed  by 
statute  for  redemption  had  not  expired 
and  plaintiff  was  therefore  not  entitled  to 
immediate  possession  of  property. — People's 
Sav.  Bank  v.  Jones.  114  Cal.  422,  427,  46  Pac. 
278. 

4.  Reeolvcr— Appolatmcat  of  to  work 
mine. — Receiver  should  be  appointed  for 
mine  where  durlngr  period  of  redemption 
mine  is  worked  and  grold  is  extracted  there- 
from to  such  extent  as  to  constitute  waste 
or  destruction  of  property  Itself,  or  all  that 
is  of  any  essential  value.  Rather  than  re- 
strain, it  Is  to  Interest  of  all  parties  that 
receiver  be  appointed  than  stop  working: 
claims  entirely. — Hill  v.  Taylor,  22  Cal.  191. 
194. 

5.  Same  —  Same  —  Waste.  —  Working^  of 
mines  and  extraction  of  sold  therefrom  is 
somethingr  more  than  ordinary  use  of  real 
estate  by  one  in  possession,  and  constitutes 
waste  or  destruction  of  property  itself  or 
all  that  is  of  any  essential  value  and  as 
such  migrht  be  restrained  under  provisions 
of  section  235  Practice  Act  (dictum). — Hill 
V.  Taylor,  22  Cal.  191,  194. 

Aa  to  reatralnlay  waste  of  property,  see. 
post,  63  745,  746  and  notes. 


§  707.  BENTS  AND  PROFITS.  The  purchaser,  from  the  time  of  the  salft 
until  a  redemption,  and  a  redemptioner,  from  the  time  of  his  redemption  until 
another  redemption,  is  entitled  to  receive,  from  the  tenant  in  possession,  the 
rents  of  the  property  sold,  or  the  value  of  the  use  and  occupation  thereof. 

But  when  any  rents  or  proAts  have  been  received  by  the  judgment  creditor 
or  purchaser,  or  his  or  their  assigns,  from  the  property  thus  sold  preceding 
such  redemption,  the  amounts  of  such  rents  and  profits  shall  be  a  credit  upon 
the  redemption  money  to  be  paid ;  and  if  the  redemptioner  or  judgment  debtor, 
before  the  expiration  of  the  time  allowed  for  such  redemption,  demands  in 
writing  of  such  purchaser  or  creditor,  or  his  assigns,  a  written  and  verified 
statement  of  the  amounts  of  such  rents  and  profits  thus  received,  the  period  for 
redemption  is  extended  five  days  after  such  sworn  statement  is  given  by  such 
purchaser  or  his  assigns,  to  such  redemptioner  or  debtor. 

[Statement — ^Effect  of  failure  to  give  when  demanded.]  If  such  purchaser 
or  his  assigns  shall,  for  a  period  of  one  month  from  and  after  such  demand, 
fail  or  refuse  to  give  such  statement,  such  redemptioner  or  debtor  may  bring  an 
action  in  any  court  of  competent  jurisdiction,  to  compel  an  accounting  and  dis- 
closure of  such  rents  and  profits,  and  until  fifteen  days  from  and  after  the 
final  determination  of  such  action,  the  right  of  redemption  is  extended  to  such 
redemptioner  or  debtor. 

•  History:     Enacted  March  11.  1872,  re-enactment  of  §  236  Practice 

Act  with  addition  of  all  after  first  sentence. 


BENTS  AND  PBOPITS. 

1,2.  Adminifltrator — Not    liable    for   value 
of  nee  and  occupation,  when. 

8.  Allegation    that    rent    was    '^payable 
monthly," 


4.  Annual  rent — Apportionment  of. 

5.  Bill  in  equity  —  When  proper  remedy 

to  recover  rents  and  profits. 

6.  Construction    of   section  —  Not   appli- 

cable to  tax-sales. 
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7.  Crops  or  products  of  land  to  be  paid 

as   rent  —  Falling   due  at   certain 
period. 

8.  Judgment-creditor — ^Does   not   become 

entitled  to  Talue  of  use  and  occupa- 
tion. 

9.  JudgmenMebtor-men   entitled   to 

possession. 

10.  Lessor — ^When  not  entitled  to  rents. 

11.  Liability  to  pay  rent  to  purchaser — 

Payment  to  third  person. 

1^  Liability  of  tenant  in  possession. 

13.  Occupation  of  premises  —  Prima  facie 

liability. 

14.  Owner  in  fee  in  possession — ^Regarded 

as  tenant. 

15.  Purchaser  as  equitable  owner  entitled 

to  rents,  etc 

16.  Purchaser  of  realty  at  foreclosure  sale 

— Entitled  to  value  of  use. 

17-19.  Purchaser  at  sheriff's  sale — ^Bight  to 
rents  and  prolLts. 

20, 21.  Purchaser — ^When  may  sue  for  rent. 

22.  Bent  to  be  paid  in  products  of  soil. 

23,24.  Bents  prior  to  sheriff's  sale. 

25.  Bent  payable  by  year — Is  not  indivis- 

ible. 

26.  Bi^ht  to  rents  and  profits — ^Purchaser 

IS  entitled  to  all. 

27.  Same — Right  not  limited  to  case  where 

redemption  is  made. 

28-30.  "Tenant  in  possession"  defined — ^Ap- 
plies to  all  cases  of  tenancy. 

31, 32.  Title — ^Right  to*  rents  independent  of. 

33.  Same — ^When  purchaser's  title  prevails 

over  title  of  heirs  at  law. 

34.  Undertaking  on  appeal  —  Rents,  etc., 

provided  for. 


not  expired  in  mean  time). — Clarke  ▼.  Cobb, 
121  Cal.  696,  699,  64  Pac.  74. 


ifaistrator— Not  liable  for  valve  of 
KenFatloB  ot  premises  belongrlngr 
to  estate  after  sale  thereof  by  sheriff. 
From  that  time  purchaser  at  sale  becomes 
entitled  to  yalue  of  use  and  occupation  and 
estate  or  parties  interested  therein  had  no 
claim  thereto. — Walls  v.  Walker,  87  Cal. 
424.  431.  99  Am.  Dec.  290.  See  McDevitt  ▼. 
Sullivan,  8  Cal.  692,  696;  Harris  v.  Reynolds, 
IS  Cal.  514:  Kline  v.  Chase,  17  Cal.  696,  602; 
Kniffht  ▼.  Truett,  18  Cal.  118,  116. 

1.  Administrator  who  uses  and  occupies 
premises  after  sheriff's  sale  is  bound  to  ac- 
count to  purchaser  for  value  of  such  use 
and  occupation. — ^Walls  v.  Walker,  87  Cal. 
424,   432,   99  Am.  Dec.  290. 

S.      AOesatloB    that    rest    was    'payable 

f  Mt^fy—  is  not  averment  that  it  was  pay- 
able in  advance.  —  Webster  v.  Cook,  88 
CaL    42«,    425. 

4.  Am»«al  vent  ^  Apportioament  of.>* 
Wliere  rent  is  an  annual  rent,  purchasers 
at  foreclosure  sales  are  entitled  to  an 
amount  in  proportion  as  time  interveningr 
hetw^een  their  purchase  and  expiration  of 
year-term  bears  to  one  year  (providing-,  of 
coarae,  six  months'  term  of  redemption  had 


6,  Bill  la  equity— Proper  remedy  to 
eover  reata  aad  proflts  from  tenants  in 
possession  of  property  durinsr  redemption 
period,  for  defendants  In  such  case  being: 
in  possession  are  deemed  trustees  for  plain- 
tiff.— Harris  v.  Reynolds,  18  Cal.  614,  618, 
73  Am.  Rep.   600. 

6.  CoastrnetloB  of  seetloa  — Not  appli- 
cable to  tax-sales. — This  section  (9  286  Prac- 
tice Act,  correspondingr  with-  this  section 
of  code)  has  no  application  to  tax-sales. — 
Mayo  V.  Woods,  81  Cal.  269,  270. 

7.  Crops  or  prodvets  of  lead  to  be  paid 
as   rent— Falllas   dae   at   certaia   period    of 

year,  and  that  period  occurring  after  pur- 
chase from  sheriff  and  prior  to  time  when 
right  of  redemption  is  barred,  stand  ex- 
actly as  though  land  had  been  rented  for 
cash  rental,  but  payable  at  harvest  time, 
and  upon  such  state  of  facts  it  can  not  be 
claimed  that  purchaser  at  sherlfTs  sale 
would  be  entitled  to  entire  amount  of  rent 
due  and  payable  for  use  of  land  for  entire 
year.— Clarke  v.  Cobb,  121  Cal.  696,  598,  64 
Pac.   74. 

8.  Jadsaieat-eredltor  —  Does  jaot  beeome 
eatitled    to    valae    of    ase    aad    occnpatloa 

until  after  sale  has  been  made. — Englund 
V.  Lewis,  ^6  Cal.  837,  854. 

•.  Jadarmeat-debtor  —  Whea  eatitled  to 
posseasloa. — Judgment-debtor  or  his  suc- 
cessor in  interest  in  property  is  entitled 
to  its  possession  until  time  for  redemp- 
tion from  sale  has  expired.  —  Purser  v. 
Cady,  120  Cal.  214,  218,  62  Pac.  485. 

la.     Lessor— "Wbea   aot   eatitled  to  reats. 

— Lessor  to  whose  title  plaintiff  has  suc- 
ceeded is  not  entitled  to  rent  accrulner  or 
to  value  of  use  and  occupation  of  property 
subsequent  to  sale  under  Judgment  of  fore- 
closure, unless  such  lessor  effected  redemp- 
tion from  sale;  and  payment  of  rent  for 
period  extendiner  beyond  date  of  such  sale 
is  made  by  lessee  to  lessor  in  such  case  at 
his  peril. — Harris  v.  Foster,  97  Cal.  292,  295, 
33  Am.  St.  Rep.   187,  82  Pac.  246. 

11.  Liability  to  pay  reat  to  pvrebaaer^— 
Pay  meat  to  tbird  persoa. — In  a  case  in 
which  there  is  a  liability  to  pay  rent  to 
the  purchaser,  not  relieved  by  payment  of 
rent  to  third  person,  one  of  execution  de- 
fendants.— ^Webster  v.  Cook,  38  Cal.  423, 
426. 

12.  Liability  of  teaaat  la   possessloa   to 

purchaser  for  rents  or  use  and  occupation 
from  day  of  sale  to  expiration  of  time  for 
redemption  Is  statutory  liability  merely 
and  exists  without  assent  of  person  in  pos- 
session. It  is  not  liability  founded  on  con- 
tract express  or  implied,  within  meaning 
of  section  587,  ante,  authorizing  issuance 
of  attachment. — Walker  v.  McCusker,  65 
Cal.  860,  861,  4  Pac.  206. 

13.  OccapatioB  of  premises— Prima  facie 
liability. — In  the  case  of  occupation  of 
premises  by  defendant  from  time  of  sher- 
iff's sale   up  to   execution  of  sheriff's  deed 
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renders  him  prima  facie  liable  to  plaintiff 
for  rent  during  that  period  where  plaintiff 
purchased  property  at  foreclosure  sale. — 
Webster  v.  Cook,  38  Cal.  423.  425. 

14.  Owner  la  fee  to  poasesslon  —  Re- 
garded as  teaaat. — An  owner  in  fee  in  pos- 
session is  no  less  in  legal  contemplation 
tenant  than  man  who  occupies  under  him. 
— Harris  v.  Reynolds.  18  Cal.  614.  517,  73 
Am.  Dec.  600. 

15.  Parchaaer  as  equitable  owaer  ea- 
tltled  to  rents,  etc. — Purchaser  acquires 
equitable  estate  in  lands  sold,  and  although 
conditional,  such  estate  may  become  ab- 
solute by  mere  lapse  of  time;  learal  title 
remains  In  Judgrment-debtor.  with  right  to 
defeat  sale  within  statutory  time,  failingr 
in  which,  estate  of  purchaser  becomes  In- 
defeasible, and  dry,  naked  title  remains 
in  judgment-debtor,  which  may  be  de- 
vested by  sheriff's  deed,  and  during  this 
redemption  period,  statute  regards  pur- 
chaser as  owner  In  equity  and  gives  him 
rents  and  profits. — Page  v.  Rogers,  31  Cal. 
294.  See  Bennett  v.  Wilson,  122  Cal.  509, 
518,  68  Am.  St.  Rep.  61,  55  Pac.  390. 

16.  Parchaser  of  realty  at  forecltMare 
sale-^Eatltled  to  ▼aloe  of  nse  and  occupa- 
tion of  premises  during  period  of  redemp- 
tion, 1.  e.,  from  date  of  sale  *  until  he 
receives  deed  from  sheriff. — ^Walker  v.  Mc- 
Cusker.  71  Cal.  594,  596.  12  Pac.  728;  Ber- 
son  v.  Bwlng,  84  Cal.  89,  98,  28  Pac.  1112. 

17.  Parchaner  at  aheriira  aale— Riffht  to 
rente  and  proAta. — A  purchaser  of  real 
property  at  sheriff's  sale,  from  time  of  sale 
until  redemption,  and  redemptioner  from 
time  of  redemption  until  another  redemp- 
tion, is  entitled  to  receive  from  tenant  in 
possession  rents  of  property  sold  or  value 
of  use  and  occupation  thereof. — Walker  v. 
McCusker,  71  Cal.  594,  596,  12  Pac.  728. 

18.  Purchaser  of  real  property  at  execu- 
tion-sale stands  in  same  position  as  any 
other  purchaser  from  Judgment-debtor,  and 
certificate  of  sale  which  he  receives  from 
sheriff  is  conveyance  within  meaning  of  re- 
cording act  by  which  he  is  protected  from 
unrecorded  claims. — Duff  v.  Randall,  116 
Cal.  226,  281,  68  Am.  St.  Rep.  158,  48  Pac.  66. 

19.  Purchaser  on  mortgage  foreclosure 
sale  is  entitled  to  rents  and  profits  of 
property  during  period  of  redemption. — 
Yndart  v.  Den,  125  Cal.  85,  89,  57  Pac.  761. 
See  Walker  v.  McCusker.  71  Cal.  594,  12 
Pac.   728. 

20.  Pnrchaser^— IVhea   may  snc   for  rent. 

— Purchaser  may  sue  for  rent  as  often  as 
It  falls  due  under  terms  of*  lease  existing 
when  he  became  purchaser.  Effect  of  sale 
held  equivalent  to  assignment  of  lease  for 
time. — Reynolds  v.  Lathrop.  7  Cal.  43,  46. 

21.  Purchaser  can  not  sue  and  recover 
from  receiver  rents  and  profits  until  they 
are  collected  and  received  by  receiver. — 
Pendola  v.  Alexanderson.  67  Cal.  337,  339, 
7   Pac.    756. 

22.  Rent   to  be  paid  to   products  of  soil 

after   harvests   is   rent   within   meaning   of 
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this  section;  and  contracts  providing  for 
such  are  In  no  sense  cropping  contracts. — 
Clarke  v.  Cobb,  121  Cal.  595,  597,  54  Pac. 
74. 

23.  Reats  prior  to  sherllTs  aale. — Pur- 
chaser is  not  entitled  to  receive  rents  or 
profits  which  accrue  prior  to  time  of  pur- 
chase of  property  at  sherlfTs  sale. — Pen- 
dola v.  Alexanderson,  67  Cal.  387.  889.  7 
Pac.   766. 

24.  Rents  should  be  considered  in  deal- 
ing with  question  of  judgment-debtor's 
right  to  restitution  in  making  redemption. 
—Yndart  v.  Den.  125  Cal.  86,  89.  67  Pac.  761. 

28.  Rent  payable  by  the  year — Is  aot  In- 
dlvlalble.— Clarke  v.  Cobb.  121  Cal.  595.  599. 
54  Pac.   74. 

2d»  Rlyht  to  rents  and  prollts— Pnrchaaer 
la  eatltled  to  all  rents  and  profits  of  prop- 
erty sold,  or  of  its  use  and  occupation  from 
time  of  sale  until  redemption,  and  If  no 
redemption  Is  made,  he  is  entitled  to  retain 
rents  and  profits  without  anjr  obligation  to 
account  therefor  to  mortgageor. — Duff  v. 
Randall,  116  Cal.  226.  280.  58  Am.  St  Rep. 
158.  48  Pac.  66. 

27.  Same  —  Rlirht  not  Umlted  to  easea 
^*ere  redemption  Is  made. — Right  on  part 
of  purchaser  to  receive  rents  and  profits  or 
value  of  use  and  occupation  of  property 
sold  Is  not  limited  to  cases  where  there 
has  been  redemption.  It  begins  at  time  of 
purchase  and  continues  until  redemption  ts 
made,  or,  if  there  be  no  redemption,  then 
until  time  allowed  for  redemption  has  ex- 
pired.— Walker  v.  McCusker,  71  Cal.  594, 
596,  12  Pac.  728.  See.  Reynolds  v.  lAthrop. 
7  Cal.  43;  McDevltt  v.  Sullivan,  8  Cal.  592; 
Harris  v.  Reynolds,  13  Cal.  514,  517,  73  Am. 
Dec.  600;  Hill  v.  Taylor.  22  Cal.  191;  Web- 
ster V.  Cook,   38  Cal.   423,   425. 

28.  <<TeBaBt  In  poaseaalon'*  —  Dellned «- 
Applies  to  all  easea  of  tenaney. — Where  in 
action  it  does  not  appear  when  or  from 
whom  certain  defendant  obtained  title  to 
mortgaged  property,  but  as  he  was  party 
to  action  of  foreclosure,  and  it  was  there- 
fore conclusively  presumed  by  Judgment 
that  he  held  title  subject  to  payment  of 
mortgage  debt,  held,  after  purchase  by 
plaintiff,  that  plaintiff  was  owner  In  equity, 
and  thereafter,  subject  to  right  of  redemp. 
tion,  defendant  held  legal  title  for  plain- 
tiff, and,  having  exclusive  possession,  de- 
fendant was,  within  meaning  of  words  as 
used  in  statute,  "tenant  In  possession"  of 
property  and  liable  to  account  to  plaintiff 
for  value  of  its  use  and  occupation. Wal- 
ker  V.  McCusker.   71   Cal.   694,   696,   12  Pac 

29.  "Tenant  In  possession"  Is  generic  * 
term  intended  to  designate  person  from 
whom  purchaser  Is  to  receive  rents.  Term 
fixes  general  right  and  applies  to  all  cases 
of  tenancy.— Harris  v.  Reynolds,  13  Cal 
514.  617,  73  Am.  Dec.  600;  Knight* v.  Truett* 
18  Cal.   113,   115.  • 

30.  Definition  of  tenant  In  possession  em- 
braces within  natural  and  usual  meaning  of 
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words  Judgment-debtor  as  well  as  his 
lessee. — Harris  v.  Reynolds,  13  Cal.  614,  517, 
73  Am.  Rep.  600;  KniarHt  y.  Truett,  18  Cal. 
lis,   116. 

SI.     Title— Risht  to  rests  iBdependeat  of. 

— Purchaser  by  mere  fact  of  purchase  does 
not  get  title  to  property  sold  at  sheriff's 
sale.  His  right  Is  rather  ri^rht  to  get  title 
in  s^lven  continsrency,  and  transaction  is 
executory,  not  executed. — Harris  v,  Rey- 
BoId8»  13  Cal.  614,  616,  78  Am.  Dec.  600. 

32.  Purchaser  has  statufory  rigrht  to 
profits  "Without  havingr  riffht  to  subject  out 
of  which  profits  proceed. — Harris  v.  Rey- 
nolds.  18   Cal.  614,  616,  7S  Am.  Dec.  600. 

13.  SaBse-^Whem  pvrehsser'B  title  pre- 
▼sUs  •▼cr  title  of  helm  at  Uiw.r— The  title 
acquired  by  purchaser  at  sherifTs  sale  must 


prevail  over  that  held  by  successors  in  in- 
terest as  heirs  at  law  of  orisrinal  owner, 
of  which  Interest  purchaser  had  no  notice 
until  after  he  had  paid  purchase-money 
and  received  certificate  of  sale.  Such  pur- 
chaser is  fully  protected  In  his  purchase, 
and  his  right  to  protection  is  same  whether 
he  receives  notice  of  such  claim  before  6r 
after  execution  of  sheriff's  deed.  — Duff  v. 
Randall,  116  Cal.  226,  232,  68  Am.  St.  Rep. 
168,  48  Pac.  66. 

84.  Undertaking  on  appeal — Rents,  ete., 
provided  for. — Undertaking  on  appeal  from 
judgrment  which  directs  delivery  of  posses- 
sion of  real  property  must  provide  agralnst 
waste  and  for  payment  of  value  of  use  and 
occupation,  and  for  these  only,  where  there 
is  no  question  as  to  deficiency  pending  such 
appeal. — ^Bnsrlund  v.  Lewis,  26  Cal.  337,  354. 


§  708.  IF  PT7BOHA8EB  OF  REAL  PBOPERTT  BE  EVICTED  FOB  IB- 
BSOULABITIE8  IN  SALE,  WHAT  HE  MAY  BEOOVEB  AND  FBOM  WHOM. 
WHEN  JX7D0MENT  TO  BE  BEVIVED.  PETITION  FOB  THE  PUBPOSE, 
HOW  AND  BY  WHOM  MADE.  If  the  purchaser  of  real  property  sold  on 
execrttion,  or  his  successor  in  interest,  be  evicted  therefrom  in  consequence  of 
irregularities  in  the  proceedings  concerning  the  sale,  or  of  the  reversal  or  dis- 
eharg^e  of  the  judgment,  he  may  recover  the  price  paid,  with  interest,  from  the 
judgment  creditor. 

[Faflnre  to  get  poBsession  because  of  irregularities — Procedure.]  If  the  pur- 
chaser of  property  at  sheriff's  sale,  or  his  successor  in  interest,  fail  to  recover 
possession  in  consequence  of  irregularity  in  the  proceedings  concerning  the 
sale,  or  because  the  property  sold  was  not  subject  to  execution  and  sale,  the 
court  having  jurisdiction  thereof  must,  after  notice  and  on  motion  of  such 
party  in  interest,  or  his  attorney,  revive  the  original  judgment  in  the  name  of 
the  x>etitioner,  for  the  amount  paid  by  such  purchaser  at  the  sale,  with  interest 
thereon  from  the  time  of  payment  at  the  same  rate  that  the  original  judgment 
bore ;  and  the  judgment  so  revived  has  the  same  force  and  effect  as  would  an 
original  judgment  of  the  date  of  the  revival,  and  no  more. 

History:    Ehiacted  Marcli  11,  1872,  founded  on  |  237  Practice  Act  as 
amended  1860  (SUts.  1860,  p.  303). 


PUBCHASEB  EVICTED— BECOVEBY, 
AND  PBOM  WHOM. 

1.  Constraction  of  section — Aa  remedial  in 
character — Liberal  confltmetion. 

i'  5.  Same — Intent   <^    legislature — Modifica- 
tioii  of  role  of  common  law. 

C  Erroneoofl    judgment  —  Action    properly 
brought  against  assignee. 

7.  £zeeution  for  excess  oyer  face  of  judg- 
ment— ^Voidable  onlj. 

S.  Homestead — Sale    on   ezeeutioh  —  Vaca- 
tion of  satisfaction. 

9.  Monej    collected    on    judgment    subse- 
quently reversed — Action  to  recover. 

10.  New  judgment — ^When  should  not  be  or- 
dered. 


11.  Notice-^When  should  be  given. 

12.  Original    satisfaction    entered    inadver- 

tently. 

13.  Original  judgment — Bevival  of. 

14.  Sale  under  void  or  voidable  execution— 

In  general. 

15.  Same — As -to  jurisdiction. 

16.  Same — Collateral  attack. 

17.  Same — Sale  on  void  execution  is  void. 

18.  Same — ^Whether  execution  is  amendable 

is  test. 

19.  Statute  of  limitations — ^Does  not  begin  to 

run  against  remedy,  when. 

Am  to  remediea  of  a  plaintiff  w^ho  la  dls- 
poMicoocd  after  bclas  pvt  la  pooaonaloB  ob- 
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d«r  a  JadipBCBt  la  eJeetaieBt*  see  note  136 
Am.  St.  Rep.  646-660. 

A  a  to  vaeatlay  satlsflactlon  of  execatloa 
becaoac  title  of  pnrehaaer  failo,  see  discus- 
sion and  authorities,  184  Am.  St.  Rep.  36-40. 

1.  CoBMtractlOB  of  aecttoa-^Aa  remedial 
la    character  —  Liberal    coaatraction.  —  The 

above  section  belns  remedial  in  character, 
is  to  be  liberally  construed,  and  as  prop- 
erty sold  was  not  the  property  of  the  de- 
fendant in  the  execution.  It  amounts  to  a 
sale  of  property  not  subject  to  execution, 
and  a  sale  within  the  extent  of  the  statute, 
and  the  purchaser  will  be  entitled  to  the 
remedies  afforded  by  the  statute. — Heine 
Piano  Co.  v.  Boomer,  183  Cal.  398,  406,  191 
Pac.  900,  following  the  doctrine  in  Cross  v. 
Zane.  47  Cal.  602;  Hitchcock  v.  Carruthers, 
100  Cal.  100,  34  Pac.  627;  Mergruire  v.  O'Don- 
nell,  139  Cal.  6.  196  Am.  St.  Rep.  91,  72  Pac. 
337.  See  Sturdivant  v.  Ward,  90  Ark.  321, 
134  Am.  St.  Rep.  .32,  119  S.  W.  427. 

2.  Same— latent  of  lesislatare— Modillea* 
tiOB  of  rale  of  common  laiir. — There  is 
nothing  to  indicate  that  legislature  In- 
tended to  control  effect  or  operation  of  this 
section,  or  remedy  under  it  by  section  336, 
ante.  The  only  statute  of  limitations  ap- 
plicable to  remedy  under  this  section  is 
section  343,  ante,  providing  that  "an  action 
for  relief,  not  hereinbefore  provided  for, 
must  be  commenced  within  four  years  after 
cause  of  action  shall  have  accrued." — Mer- 
guire  V.  O'Donnell.  139  Cal.  6,  9,  96  Am.  St. 
Rep.   91,   72  Pac.   337. 

3.  This  section  was  intended  to  give 
remedy  by  petition  in  action  which  has 
culminated  In  Judgment  sought  to  be  re- 
vived. Remedy  intended  to  be  given  under 
it  is  as  broad  as  that  to  be  obtained  in 
corresponding  action  in  equity. — ^Merguire 
V.  O'Donnell.  139  Cal.  6,  8,  96  Am.  St.  Rep. 
91,  72  Pac.  387. 

4.  This  section  being  remedial  in  its 
character,  should  be  liberally  construed. — 
Cross  V.  Zane.  47  Cal.  602,  603;  Hitchcock 
V.  Caruthers,  100  Cal.  100,  102,  34  Pac.  627; 
Merguire  v.  O'Donnell.  139  Cal.  6,  8,  96  Am. 
St.  Rep.  91,  72  Pac.  337. 

6.  It  was  not  object  of  this  provision  to 
disturb  rule  of  common  law  In  relation  to 
validity  of  executions  or  Judicial  sales;  but 
to  guard  against  its  mischievous  conse- 
quences In  certain  cases  by  affording 
remedy  which  common  law  does  not.  Code 
provision  does  not  deal  with  question  as 
to  when  execution  of  sale  shall  be  deemed 
valid,  and  when  not,  but  leaves  it  as  be- 
fore, and  merely  provides  that  when,  for 
any  of  reasons  given  by  common  law,  sale 
shall  be  declared  void,  purchaser  shall  not 
be  left,  as  at  common  law,  without  remedy. 
— Hunt  V.  Loucks,  38  Cal.  872,  377,  99  Am. 
Dec.  404. 

6.  Erroneone  Jadgment— Action  la  prop- 
erly broaght  againat  asaignee  of  erroneous 
Judgment  who  gives  plaintiff's  property  to 
be  sold  thereunder,  and  thereby  produced 
Injury  of  which  plaintiff  complained. — Rey- 
nolds V.  Hosmer,  45  Cal.  616,  630. 
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T.  Eaccation  for  cxceas  over  face  of 
Ivdgmeat  —  Voidable  only.  —  An  execution 
for  excess  over  face  of  Judgment  is  not 
void,  but  is  only  voidable,  and  sale  there- 
under is  not  Invalid. — Hunt  v.  Loucks,  38 
Cal.  872,  376,  99  Am.  Dec.  404. 

8.  Homestead— Sale  on  exeention-i^iraea- 
tlon  of  aatlafaetloB.  —  The  principles  enun- 
ciated in  paragraph  1  of  this  note  apply 
in  a  case  in  which  an  execution  has  been 
levied  upon  land  which  had  previously  been 
declared  upon*as  a  homestead,  and  the  land 
sold  under  the  execution  and  the  Judgment 
marked  upon  the  docket  "satisfled,"  for  the 
reason  that  the  levy  and  sale  were  both 
void  because  the  property  was  already 
homesteaded  and  free  from  execution;  for 
this  reason  the  satisfaction  of  the  Judg- 
ment should  be  set  aside  by  a  court  of 
equity,  regardless  of  the  constructive  notice 
furnished  to  the  purchaser  by  the  recorded 
declaration  of  homestead. — Heine  Piano  Co. 
y.  Boomer,  188  Cal.  898,  407,  191  Pac.  900. 
applying  the  doctrine  in  Waggle  v.  Worthy. 
74  Cal.  266,  6  Am.  St.  Rep.  440,  16  Pac.  381; 
Gleason  v.  Spray,  81  Cal.  217,  16  Am.  St. 
Rep.  47,  22  Pac.  661;  Powell  ▼.  Patison,  100 
Cal.  236,  34  Pac.  677;  City  Store  v.  Cofer, 
111  Cal.  482,  44  Pac.  168. 

•.  Honey  collected  on  Judgment  enbae- 
qnently     reversed  —  Action     to     recover.  — 

Money  collected  on  Judgment  subsequently 
reversed  may  be  collected  back  in  action 
against  real  parties  plaintiff  when  suit  had 
been  prosecuted  by  assignees  of  choses  in 
action  in  name  of  assignor.— ^Reynolds  v. 
Hosmer,  46  Cal.  616,  629.  See  Maghee  v. 
Kellogg,  24  Wend.  (N.  Y.)  82;  Bank  of 
United  States  v.  Bank  of  Washington,  31 
U.  S.   (6  Pet.)   8,  16,  8  Lu  ed.  299. 

10.  New  Jndgment-^lVben  ebonld  not  be 
ordered. — A  new  Judgment  should  not  be 
ordered  against  sureties  upon  undertaking 
in  proceedings  commenced  under  this  sec- 
tion for  reviving  Judgment  to  extent  of 
property  lost  in  former  action,  unless  such 
opportunity  to  be  heard  is  given  sureties  as 
by  this  section  Judgment-debtor  is  himself 
entitled  to  receive. — Hitchcock  v.  Caruthers. 
100  Cal.  100,   105.  34  Pac.  627. 

11.  Notice — Wben  ehonld  be  given.— No- 
tice, although  not  required  by  statute, 
should  be  given  before  court  revives  an  old 
Judgment. — Hyde  v.  Boyle,  93  Cal.  1,  6,  29 
Pac.  247. 

12.  Original  aatlsfa^lon  entered  Inad- 
vertently or  under  such  circumstances  as 
required  It  to  be  set  aside  may  be  set 
aside  by  court,  and  order  made  designating 
amount  for  which  Judgment  should  be  per- 
mitted to  stand. — Hitchcock  v.  Caruthers, 
100  Cal.  100,  106,  84  Pac.  627. 

IS.     Original     Judgment  —  Revival     of. — 

Provision  that  original  Judgment  may  be 
revived  "when  property  sold  was  not  sub- 
ject to  execution  and  sale,'/  covers  case  In 
which  plaintiff  obtained  judgment  against 
defendant,  where  property  sold  was  not 
property  of  defendant  in  execution,  but 
wholly  that  of  stranger,  in  which  case  It 
0 
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amoonU  to  sale  of  property  not  subject  to 
execution  and  sale  within  intent  of  aet.^ 
CroM  V.  Zane,  47  Cal.  602.  See  Hitchcock 
T.  Canithers.  100  Cal.  100,  102,  84  Pac.  627. 

14.  Sale  ander  ▼old  or  voidable  execution 
— !■  geaeral. — If  execution  be  merely  erro- 
neoos— that  is  to  say,  voidable — ^sale  under 
it  to  bona  fide  purchaser  will  be  valid, 
AltlioQffb  execution  be  afterwards  set  aside; 
bot  if  execution  be  irreflrular — that  is  to 
tar,  void — ^sale  under  it,  even  to  bona  fide 
porehaser,  will  also  be  void. — Hunt  v. 
Loacks,  38  Cal.  872,  876,  99  Am.  Dec.  404. 
See  Reynolds  v.  Harris,  14  Cal.  667;  John- 
ion  ▼.  LampinsT,  34  Cal.  293;  Woodcock  v. 
Bennett,  1  Cow.  (N.  Y.)  711. 

18w  Saaie— Aa  to  JurUidlctlOB. — Court  has 
jniltdiction  of  subject-matter  of  motion  for 
tD  order  to  issue  execution  on  judgment, 
iBd  incidentally  to  determine  whether  or 
not  apparent  satisfaction  of  Judsrm^nt  was 
▼old.— McAuliffe  v.  Coushlln,  106  Cal.  268. 
no.  S8  Pac.  780. 

IC  Same— Collateral  attack  can  no  more 
be  made  upon  erroneous  execution  than 
upon  erroneous  judgment.  Like  an  errone- 
ous judgment,  an  erroneous  execution  is 
▼alld  until  set  aside  upon  direct  proceed- 
ing  proper  for  that  purpose;  and  until  set 
Mlde  all  acts  which  have  been  done  under 


such  execution  are  alsQ  valid. — Hunt  v. 
Loucks,  38  Cal.  372,  382,  99  Am.  Dec.  404. 

17.  Same-^Sale  oa  void  execntlon  la  void 

for  "irregrularity  In  proceedings  concern- 
ing sale." — Merguire  v.  O'Donnell,  139  Cal. 
6,  8,  96  Am.  St.  Rep.  91,  72  Pac.  337. 

18.  \iriiether  exeentloB  la  amendable  la 
teat  whether  it  be  void  or  only  voidable. — 
Hunt  V.  Loucks,  38  Cal.  872.  879,  99  Am. 
Dec.  404.  See  Parmelee  v.  Hitchcock,  12 
Wend.   (N.  Y.)   96,  97. 

18.  Statute  of  llmltatlOBa  —  Doea  aot 
beglB  to  roB  agnlaat  remedy  given  by  this 
section  until  purchaser  shall  "fail  to  re- 
cover possession,'*  and  where  facts  show 
that  during  pendency  of  suit  to  quiet  title, 
purchaser  was  endeavoring  to  obtain  judg- 
ment in  .his  behalf  which  would  result  in 
his  obtaining  possession  of  property  bought 
at  execution-sale,  held,  that  it  can  not  be 
said  that  he  had  failed  to  obtain  possession 
within  meaning  of  statute  until  that  suit 
was  finally  determined  against  him.  As  his 
remedy  under  statute  did  not  arise  until 
such  failure,  statute  of  limitations  could 
not  begin  to  run  prior  to  that  time  on  well- 
settled  principle  that  statute  does  not  begin 
to  run  until  cause  of  action  is  matured. — 
Merguire  v.  O'Donnell,  139  Cal.  6,  9,  96  Am. 
St.  Rep.  91,  72  Pac.  837. 


§709.  PARTT  WHO  PAYS  MORE  THAN  HIS  SHARE  MAY  COMPEL 
CONTRIBUTION.  When  property,  liable  to  an  execution  against  several  per- 
sons, is  sold  thereon,  and  more  than  a  due  proportion  of  the  judgment  is  satis- 
fied out  of  the  proceeds  of  the  sale  of  the  property  of  one  of  them,  or  one  of 
ihem  pays,  without  a  sale,  more  than  his  proportion,  he  may  compel  contribu- 
tion from  the  others ;  and  when  a  judgment  is  against  several,  and  is  upon  an 
obligation  of  one  of  them,  as  security  for  another,  and  the  surety  pays  the 
aoooBt,  or  any  part  thereof,  either  by  sale  of  his  property  or  before  sale,  he 
may  compel  repayment  from  the  principal.  In  such  case,  the  person  so  paying 
or  contributing  is  entitled  to  the  benefit  of  the  judgment,  to  enforce  contribu- 
tion or  repayment,  if,  within  ten  days  after  his  payment,  he  file  with  the  clerk 
of  the  court  where  the  judgment  was  rendered,  notice  of  his  payment  and  claim 
to  contribution  or  repayment.  Upon  a  filing  of  such  notice,  the  clerk  must 
make  an  entry  thereof  in  the  margin  of  the  docket. 

History:     Euacted  March  11,  1872. 
CONTRIBUTION. 


L  Conatmetion — As  lajring  down  f unda- 
mentals  as  to  rights  of  sureties. 

2.  Same — As  not  changing  general   nib 

against  contribution. 

3.  Same — As  only  purpose  of  filing  notice 

with  elerk,  is  what. 

4.  Co-surety — Right  of  to  contribution — 

When  accrues. 

5.  Co-tenant  —  Paying  mortgage — ^Rights 

of. 

•.  Indemnitor  of  one  debtor  —  Payment 
of  joint  judgment — Not  entitled  to 
substitution. 


7.  Joint  tort-feasors  —  Judgment  against 

— Payment  by  one  defendant — As- 
signment of  judgment — No  right  to 
contribution. 

8.  Same — Provisions  of  above  section  not 

applicable  to  joint  tort-feasors. 

9.  Same  —  Rule   of   no   contribution   not 

changed. 

10.  Notice — Of  motion  for  execution  upon 

judgment. 

11.  Same — Of  payment  and  claim  of  con* 

tribution — Necessary  to  right  to  en- 
force contribution. 

12, 13.  Same — To  parties  interested,  is  neces- 
sary. 
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14.  Payment  —  Keeesaary    prerequisite   to 
right.      • 

15- 17.  Same — Of    judgment    by    one    joint* 
debtor. 

18.  Purpose  of  enactment  of  section. 

19.  Statute  must  be  strictly  pursued. 

Aa  to  risrbt  of  peraom  payiasT  tax  to  bo 
nvbroffafed  to  tho  taz-llcn,  see  note  Ann. 
Cas.   1912C,   1802. 

An  to  Tlifht  of  sarety  irrho  baa  paid  debt 
to  be  anbroiratcd  to  rlffbt  of  creditor,  aa  af« 
fected  by  tbe  faet  tbat  tbe  aecarlty  beeoaiea 
•neb  for  a  coaaldoratioPt  see  note  Ann.  Cas. 
1913A.   666. 

1.  Coaatraction— As  layla^  down  faada- 
mentala  aa  to  rlirhta  of  aaretlea,  etc. — ^Flrst 
part  of  section  down  to  word  "principal" 
only  lays  down  fundamental  rules  as  to 
rights  of  sureties  and  Joint  Judsrment-debt- 
ors  to  compel  contribution.  Latter  portion 
of  section — "in  such  case  person  so  paying 
or  contributing'  is  entitled  to  benefit  of 
judgment  to  enforce  contribution  or  repay- 
ment, if  within  ten  days/'  etc.,  is  portion 
that  contemplates  giying  to  sureties  or 
joint  judgment-debtor's  right  to  an  execu- 
tion in  original  proceedings.  Section  was 
no  doubt  enacted  for  benefit  of  sureties  and 
joint  judgment-debtors,  In  order  to  enable 
them,  without  bringing  an  action,  to  use 
judgment  and  writs  of  court  for  purpose  of 
compelling,  in  case  of  sureties,  repayment 
from  their  principal,  or  contribution  from 
established  co-sureties,  and  in  case  joint 
judgment-debtors,  contribution  from  their 
co-debtors. — ^Williams  v.  Riehl,  127  Cal.  366, 
369,  78  Am.  St  Rep.  60,  69  Pac.  762. 


subsequently  is  compelled  to  pay  a  mort- 
gage in  excess  of  his  share  will  be  subro- 
gated to  that  extent  to  the  interest  of  tbe 
mortgagee. — Rich  y.  Smith,  26  CaL  App.  776, 
148  Pac.  646. 


2.  Saaio— 'Aa  not  cbaaslns  ffeaeral  rate 
asalaat  coatrlbvtloa.^ — This  section  does  not 
enlarge  the  general  rule  against  contribu- 
tion by  joint  tort-feasors.  It  simply  an- 
nounces a  rule  of  procedure,  and  provides 
a  convenient  method  of  enforcing  contribu- 
tion by  a  judgment-debtor  who  has  paid  a 
judgment  as  against  a  co-defendant  liable 
for  a  proportion  of  the  debt. — Dow  v.  Sun- 
set Tel^  A  Tel.  Co.,  162  Cal.  186,  121  Pac.  379. 

8.  SUinic— Oaly  pnrpoac  of  dliair  aotlce 
wltb  clerk  of  payment  and  claim  to  con- 
tribution or  repayment  is  to  enable  clerk 
to  make  proper  entry  in  margin  of  docket. 
Without  such  notice  clerk  would  have  no 
authority  to  make  proper  docket  entry. — 
Clark  V.  Austin.  96  Cal.  283,  288,  31  Pac.  293. 

« 

4.  Co-anrcty— Rlffbt  of  to  coatrflbvtion— 
When  accrvca. — Co-surety  or  joint  judg- 
ment-debtor has  right  at  moment  he  pays 
debt  of  his  principal  to  recover  proportion- 
ate share  from  his  co-surety  or  Joint  debtor, 
and  obligation  of  co-surety  to  pay  is  as 
binding  as  if  created  by  promissory  note  or 
contract. — Williams  v.  Riehl,  127  Cal.  365, 
370,  78  Am.  St  Rep.  60.  69  Pac.  762. 

5,  Co-tenaat— Paylay    mortsaire — Riffhta 

of. — In  the  case  of  partition  of  a  tract  en- 
cumbered by  mortgages  on  separate  par- 
cels,   one   of   the   tenants    in    common    who 


d.  Indcmaltor  of  one  debtor  — Pa: 
of  Jolat  Jadarment — ^Wot  entitled  to 
tntlon« — In  the  case  of  a  joint  judgment 
against  two  or  more  persons,  where  an  In- 
demnitor of  one  of  the  judgment-debtors 
pays  the  entire  Judgment  obtained  againat 
the  indemnitee  and  another  for  the  com- 
mission of  an  act  for  which  such  indem- 
nitee and  other  person  were  Jointly  and 
severally  liable,  such  indemnitor  is  not  en- 
titled to  be  subrogated  to  the  rights  of  the 
indemnitee,  as  against  the  co-defendant, 
under  the  provisions  of  the  above  section. — 
Adams  v.  White  Bus  Ldne,  184  Cal.  710,  195 
Pac.  889. 

7.  Joint  tort-feaaora —>  Judgment  asatnat 
•—Payment  by  one  defeadant-^AaalsrnaBoat 
of    Jndgmcnt— No    rlffht    of    contrlbntlon. — 

In  a  case  in  which  one  of  several  wrong- 
doers against  whom  a  joint  judgment  has 
been  obtained,  pays  such  judgment  and 
takes  an  assignment  thereof,  he  acquires 
no  right  of  contribution  by  reason  of  the 
fact  that  he  takes  an  assignment  of  the 
judgment  in  the  name  of  a  man  of  straw, 
and  this  rule  is  not  changed  by  the  provi- 
sions of  the  above  section. — ^Adams  v. 
White  Bus  Line,  184  Cal.  710.  195  Pac.  389. 
approving  and  applying  Boyer  v.  Bolender. 
129  Pa.  St.  324,  16  Am.  St.  Rep.  723,  18 
Atl.   127. 

8.  Same— FroTlaloaa  of  above  aeetlon  m^t 
applicable    to    Joint    tort-feaaora.  —  It    is     a 

well-established  rule  that  there  Is  no  rigrht 
of  contribution  between  joint  tort-feasors 
outside  of  a  statutory  provision  to  tha.t 
effect :  and  the  provisions  of  the  above  sec- 
tion do  not  pretend  to  deal  with  the  matter 
of  right  of  contribution  between  joint  tort- 
feasors, its  plain  intent  being  simply  to 
provide  that  when  there  is  a  judgment 
against  two  or  more  defendants  who  are 
entitled  under  the  roles  of  the  law  to  con- 
tribution from  each  other,  and  one  of  them 
pays  the  whole  or  more  than  his  proportion 
of  the  judgment  he  should  be  entitled  to 
contribution;  and  from  this  the  inference 
can  not  be  drawn  that  the  legislature  in 
enacting  the  above  section  as  a  part  of  the 
law  of  procedure  of  this  state  necessarily 
Intended  to  change,  or  would  change,  the 
fundamental  principle  that  there  is  no  ri^ht 
of  contribution  between  Joint  tort-feasora. 
—Adams  v.  White  Bus  Line,  184  Cal.  710." 
195  Pac.  889,  adopting  and  applying  the  rule 
in  Forsythe  v.  Los  Angeles  R.  Co.,  149  Cal. 
669,  87  Pac.  24;  Dow  v.  Sunset  Tel  A  Tel 
Co.,  162  Cal.   136,  121  Pac.  879. 

8.  Same — Rale  of  no  ooatrlbntlon  not 
cbaaged  by  this  section,  and  one  defendant 
tort-feasor  Is  not  a  party  aggrieved  who 
may  complain  upon  appeal  that  no  judg- 
ment   was    rendered    against    the    other. 

Forsythe   v.   Los   Angeles   Ry.   Co.,   149    Cal 
573,  87  Pac.  24. 
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IC  lf*tlee-— Of  HAtlOB  for  exccntlon  «9ob 
tUgmemt  for  purpose  of  compellingr  con- 
tribution or  repayment  under  this  septlon 
should  be  served  upon  party  asalnst  whom 
luch  motion  is  directed,  but  it  is  not  neces- 
nrj  that  notice  filed  with  clerk,  to  claim 
of  r\ght  to  contribution  and  repayment, 
slionld  be  filed  on  such  party  within  ten 
dan  after  movingr  party  pays  more  than 
hi«  proportion  of  Judgment.  —  Clark  v. 
Anitin,  9e  Cal.  288,  284,  81  Pac.  298. 


11.  8sMr  Of  paymeBt  and  claim  of  eoa- 
•»i*attea  —  Neeeaaary  to  vimht  to  enforee 
CMtrltatlon.^ — The  right  to  contribution  In 
t  cut  where  one  of  the  parties  agrainst 
vhom  Judsrment  is  entered  has  satisfied 
tlie  tame  is  purely  statutory,  and  is  de- 
■iffned  to  furnish  a  means  whereby  a  de- 
fendant, against  whom  Judgment  has  been 
entered  and  paid,  may  enforce  claim  to  con- 
tribution in  a  proper  case  without  resort 
to  salt,  and  simply  provides  a  convenient 
metliod  for  enforcing  such  contribution  as 
against  a  co-defendant  or  co-defendants 
liable  for  a  proportion  of  the  debt;  but 
before  a  right  exists  upon  the  part  of  the 
Judgment-debtor  satisfying  the  Judgment 
he  must  comply  with  the  requirements  of 
tlie  above  section  and  file  his  notice  and 
dalm  to  contribution  within  ten  days  from 
the  date  on  which  he  satisfies  the  Judgment. 
—Blake  v.  Arp,  —  Cal.  App.  — ,  192  Pac. 
4SS,  approving  and  applying  the  doctrine 
in  Dow  V.  Sunset  Tel.  A  Tel.  Co.,  162  Cal. 
13C.  121  Pac.  379;  San  Joaquin  Valley  Bank 
▼.  Gale  City  Oil  Co.,  86  Cal.  App.  791,  173 
Pac.  781. 

IX   game  —   To     parties    latereated,     la 

arffwuy*  and  although  statute  does  not 
specify  person  to  whom  notice  is  to  be 
given,  or  its  period,  or  manner  in  which  it 
is  to  be  given,  natural  meaning  of  word 
"•aotlce**  in  phrase  "file  with  clerk  of  court 
where  Judgment  is  rendered  notice  of  his 
payment  and  claim  to  contribution  or  re- 
payment" is*  notice  to  some  one,  and  if 
P«r*on  be  not  indicated,  plain  inference  is 
that  party  intended  is  person  to  be  pro- 
ceeded against. — ^Davis  v.  Heimbach,  75  Cal. 
2«1.  2«J,  17  Pac.  199. 

12.  Period  and  manner  of  giving  notice 
are  provided  for  in  other  parts  of  this  code. 
—Davis  V.  Heimbach,  76  Cal.  261,  264,  17 
Pac.  IM. 

See,  post,  §1 1006-1011  and  notes. 


14.  Paystent— Ifeeesaary  prerequisite  to 
rights* — Sureties  who  are  compelled  to  pay 
debt  of  their  principal  have  legal  remedy 
for  reimbursement,  which  they  may  enforce 
against  him  by  personal  action,  if  he  be 
alive,  or  against  his  estate,  (f  he  be  dead; 
but  in  either  case  reimbursement  can  only 
be  claimed  for  what  has  been  expended. — 
Sstate  of  Hill,  67  Cal.  238,  243,  7  Pac.  664. 

IB.  Same  — Of  Jndgmeat  by  one  Joint- 
debtor  does  not  operate  as  an  accord  and 
satisfaction  of  Judgment  as  to  other  Joint 
Judgment-debtors  unless  it  plainly  appears 
that  payment  was  to  have  such  effect. — 
Williams  v.  Riehl,  127  Cal.  865,  870,  78  Am. 
St  Rep.  60,  59  Pac.  762.  See  Coffee  v.  Tevis, 
17  Cal.  289. 

16.  Payment  by  one  Joint  Judgment- 
debtor  more  than  five  years  previous,  with- 
out any  of  proceedings  specified  in  this 
section  being  taken  to  keep  Judgment  alive 
for  his  benefit.  Judgment  was  extinguished 
by  such  payment. — National  Bank  of  Cal.  v. 
Los  Angeles'  Iron  A  Steel  Co.,  2  Cal.  App. 
659,  84  Pac.  466. 

17.  Payment  by  A,  In  order  to  prevent 
sale  of  property  on  execution  upon  defi- 
ciency Judgment,  made  and  entered  against 
himself  and  B  Jointly;  but  upon  which  de- 
ficiency Judgment  B  was  primarily  liable,  is 
not  voluntary  payment,  and  where  such 
payment  is  made  by  A  In  order  to  prevent 
sale  of  his  property  under  execution  he  is 
entitled  to  maintain  action  against  B  for 
amount. — Treat  v.  Craig,  136  Cal.  91,  93, 
67  Pac.  7.  See  Williams  v.  Riehl,  127  Cal. 
869,  78  Ani.  St.  Rep.  60,  69  Pac.  762. 

18.  Purpose    of   enaetnent   of    aeetlon. — 

Legislature  did  not  have  in  mind  case 
where  parties  paying  Judgment  procured 
written  assignment  of  it.  Section  was  not 
enacted  for  purpose  of  giving  assignees  of 
Judgments  remedies  as  assignees.  They 
have  remedy  independent  of  such  section, 
and  could  enforce  their  Judgment  if  such 
section  had  never  been  enacted. — ^Williams 
V.  Riehl.  127  Cal.  865,  369,  78  Am.  St.  Rep. 
60,  59  Pac.  762,  quoting  from  construction 
placed  upon  similar  section  in  Civil  Code 
of  Kansas  in  case  of  Harris  v.  Frank,  29 
Kan.  208. 

18.     Statute    must    be    strletly    pvrsned. — 

Proceeding  under  this  section,  being  statu- 
tory, must  be  strictly  pursued. — Davis  v. 
Heimbach,  76  Cal.  261.  262,  17  Pac  199.  See 
Hansen  v.  Martin,  68  Cal.  282. 


inO.  COLLECTION  OF  MONEYS  FROM  JUDGMENT-DEBTOB ;  PRO- 
OBDUBE.  The  duly  authenticated  transcript  of  a  judgment,  for  money,  against 
1  defendant,  rendered  by  any  court  of  this  state  may  be  filed  with  the  con- 
troDer  of  the  state  of  California  or  the  auditor  of  any  county,  city  and  county, 
city,  or  other  municipal  or  public  corporation,  from  which  money  is  owing  to 
the  judgment  debtor  in  such  action  (and  in  case  there  be  no  auditor  then  with 
the  official  whose  duty  corresponds  to  that  of  auditor),  whereupon  it  shall  be 
the  duty  of  any  such  official,  or  of  such  public  officer  with  whom  such  transcript 
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shall  have  been  filed,  to  draw  his  warrant  in  favor  of  or  to  pay  into  the  court 
from  the  docket  of  which  the  transcript  was  taken,  so  much  of  the  money,  if 
sufficient  there  be,  over  which  such  state  of  Oalifomia,  county,  city  and  county, 
city,  or  other  municipal  or  public  corporation  of  which  he  is  an  official,  or  over 
which  said  public  officer  has  control  and  custody  and  which  belongs  to  or  is 
owing  to  the  judgment  debtor  in  the  cause  designated  in  said  transcript  as  will 
cancel  said  judgment;  the  money  so  paid  into  court  shall  be  a  discharge  pro 
tanto  of  any  amount  so  due  or  owing  to  such  judgment  debtor. 

[Fee  for  filing  transcript — ^Dispotition  of  money  by  coort.]  For  filing  such 
a  transcript  any  such  official  or  public  officer  may  charge  a  fee  of  fifty  cents. 
Upon  the  receipt  by  any  court  of  money  under  the  provisions  of  this  act  so 
much  therefor  as  is  not  exempt  from  execution  shall  be  paid  to  the  judgment 
creditor,  the  balance  to  the  jjudgment  debtor.  Such  transcript  when  so  filed, 
shall  be  accompanied  by  an  affidavit  on  behalf  of  the  person  in  whose  interest 
the  same  is  filed,  stating  the  exact  amount  at  the  time  due  on  such  judgment, 
and  that  such  person  desires  to  avail  himself  of  the  provisions  of  this  section. 

History:  Enactment  approved  March  21,  1903,  Stats,  and  Amdts. 
1903,  p.  362. 

Editorial  note:  This  section  was  enacted  subsequently  to  the  suc- 
ceeding sections  and  was  numbered  710;  It  would  properly  be. num- 
bered and  placed  710a  except  that  following  sections  were  passed  at 
one  time  and  relate  to  a  dilferent  subject. 

COLLECTING  MONEY  FROM  JUDGMENT- 
DEBTOR—PBOCEDUBE— GARNISH- 
MENT. 

1.  Abstract  of  judgment — Prepared  in  ae^ 
cordanee  with  provlBions  of  section 
897,  poet. 

2-  4.  Applicability  of  section. 

5.  Construction  of  section  —  As  to  pur- 

pose. 

6.  Bame — As    to    rights    of    judgment- 

creditor. 

7.  Same — Court  is  without  power  to  make 

any  order  for  disposition  of  money, 
until  when. 

8,9.  Same — ^With  respect  to  application  to 
municipalities. 

10- 13.  Constitutionality  of  section. 

14.  Piling  transcript — ^Effect  of. 

15.  Garnishment  of  public  funds— Accrual 

of  demand. 

16.  Same — ^Action    for    damages    against 

auditor— Sufficiency  of  complaint. 

17.  Same — Approval  of  demand  of  judg- 

ment-creditor. 

18.  Same — Duty  of  auditor. 
19,  20.  Same— Liability  of  auditor  —  Manda- 
mus. 

21, 22.  General  character  of  statute. 

23.  Mandate — Can  not  be  issued  requiring 

auditor  to  audit  and  allow  demand. 

24.  Priority  of  claims. 

25.  Public   officers  —  As   "judgment-debt- 


ors. 


26.  Special  regulations — As  to  officers,  etc. 
— Public  policy. 


1.  Abatnict  mf  J««sMemt  —  Prepared  te 
aecordaaec  with  proTlsloa*  of  •c«tloa  8M« 
^omt,  and  filed  with  auditor  will  not  be 
sufllcient  to  secure  benefits  of  this  section, 
which  requires  a  transcript  or  copy  of  tbe 
Judgment  to  be  filed. — Brkson  v.  Parker,  3 
Cal.  App.  98,  84  Pac.  437. 

2.  AppUcAMlity  of  oectloa.  —  Question 
whether  this  section  applies  to  Judgments 
recovered  prior  to  its  enactment,  raised  but 
not  decided. — Payne  v.  Baehr,  15S  Cal.  441. 
447,  96  Pac.  896. 

S.  This  section  is  applicable  to  the  sal- 
aries of  such  public  officers  and  employees 
as  do  not  come  within  the  term  ^'constitu- 
tional  officers."  —  Lawson  y.  *Law8on,  168 
Cal.  44<,  111  Pac.  S64. 

4.  This  section  applies  to  the  salaries  of 
justices  of  the  peace. — ^Lawson  v.  Lawson, 
158  Cal.  44«,  111  Pac.  864. 

5.  CoBstraetloa  .of  ■ectfoa— As  to  pur- 
pose.— The  purpose  of  enacting  the  statute 
was  to  afford  a  means  whereby  money  due 
from  a  municipality  to  the  debtor  of  an- 
other could  be  reached  by  the  creditor  and 
subjected  to  the  payment  of  his  claim.  This 
section  must  be  liberally  construed  with  a 
view  to  effect  its  object.  Where  the  provi- 
sions of  the  section  have  been  complied 
with  a  writ  of  mandate  commanding  the 
auditor  to  draw  a  warrant  upon  the  city 
treasurer  will  lie.  It  makes  no  difference 
that  the  municipal  charter  requires  all 
warrants  to  be  signed  by  the  mayor,  nor 
that  the  fund  out  of  which  the  plain ti AT 
should  have  been  paid  is  exhausted,  and 
hence  the  writ  unavaillnflr  if  issued. — Ott 
Hardware  Company  v.  Davis,  166  Cal.  795, 
134  Pac.  973. 
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t.  Saiie  — As  to  rimhtm  •<  J«4iritteBt- 
ctcdltor. — The  Judgment-creditor  can  obtain 
under  this  section  only  such  money  as  "is 
owing  to  the  Judsment-debtor"  at  the  time 
of  the  filinflT  of  the  authenticated  tran- 
Krlpt  of  Judgment  and  affidavit,  but  money 
nay  be  so  "owinff"  although  the  demand 
therefor  has  not  been  audited.  It  is  suffi- 
cient for  all  the  purposes  of  this  section 
that  the  claim  of  the  judflrm^nt-debtor 
against  the  city  or  county  has  fully  ac- 
crued at  the  time  of  the  flltngr  of  the  tran- 
script, etc,  and  that  nothing  remains  to  be 
done  to  entitle  him  to  the  money  except  the 
presentation  of  a  proper  demand  and  the 
approval  of  the  same  by  the  auditor; — 
Payne  v.  Baehr,   168   Cal.  441,   446,   95   Pac. 

m. 

7.    Sa»e  — Co«rt    la    wflthovt    power    to 
■akc  amy  order   for  diapoaltlom   of   BMOcy 

until  it  has  been  paid  into  court  or  the 
auditor's  warrant  therefore  drawn  in  favor 
of  the  court  has  been  delivered  to  the  court. 
— Lawson  v.  Lawson,  168  Cal.  446,  111  Pac. 
SS6. 


8.  Save— IWIth  reapcet  to  appllcatloo  to 
■nidpaUtloo.  —  The  filing  with  the  city 
auditor  of  the  transcript  of  judgment  im- 
posed upon  that  officer  the  ministerial  duty 
of  drawing  a  warrant.  Inasmuch  as  prior 
to  the  adoption  of  this  section  municipal 
corporations  were  not  subject  to  any  of 
the  statutory  provisions  relating  to  attach- 
ment or  garnishment  this  added  enactment 
must  be  given  the  effect  only  of  prescrib- 
ing a  ministerial  duty  for  the  non-perform- 
ance of  which  no  liability  can  accrue 
against  the  municipality.  (Dissenting:  opin- 
ion of  Angellottl,  J.,  with  whom  Henshaw 
concurred). — Ott  Hardware  Co.  v.  Davis, 
lis  Cal.  795.  1S4  Pac.  97S. 

9.  This  section  prescribes  an  official  duty 
ministerial  in  nature  to  be  performed  by 
the  auditor  for  the  benefit  of  the  Judgment- 
creditor  when  properly  requested  somewhat 
analogous  to  the  duty  of  a  sherifC  to  whom 
a  writ  of  attachment  or  execution  is  deliv- 
ered with  directions  to  levy  the  same,  and 
It  can  not  reasonably  be  claimed  that  he 
would  not  be  liable  to  the  creditor  properly 
demanding  the  performance  of  such  duty 
for  any  actual  damage  caused  such  creditor 
b7  his  refusal  to  perform  the  same,  and  this 
remedy  to  the  injured  party  necessarily 
exists  independently  of  the  right  of  a  party 
beneficially  interested  In  the  performance 
or  an  ofllclal  to  compel  the  performance  of 
the  same  by  the  proceeding  of  mandamus. 
—Payne  v.  Baebr.  15S  Cal.  441,-  444,  96  Pac. 
•95. 

t%,  Cowrtltvtlooallty  of  aoetlon.  —  This 
>«ction  is  constitutional.  —  Ruperich  v. 
Baehr,  142  Cal.  190,  196,  76  Pac.  782  (Van 
^ke,  J.,  and  Beatty,  C.  J.,  dissenting,  hold- 
ing that  section  is  unconstitutional  so  far 
as  it  applies  to  salary  or  compensation  of 
rfflcers  whose  salary  or  compensation  is 
provided  for  under  constitution). 

11.  This  section  is  constitutional,  and 
applicable    to    the    salaries    of    public    en^- 


ployees,  at  least  to  all  except  officers  whose 
salaries  are  fixed  by  a  provision  of  the 
constitution,  and  it  is  the  duty^of  the  audi- 
tor to  deliver  the  demand  of  such  employee 
when  audited,  allowed  and  indorsed,  to  the 
court  rendering  the  Judgment  or  its  author- 
ized officer  when  proper  proceedings  under 
this  section  are  taken. — ^Payne  v.  Baehr,  153 
CaL  441,  448,  95  Pac.  895. 

12.  This  section  is  not  violative  of  the 
provisions  of  the  constitution  inhlbitingr 
special  legrislation  and  requiring  that  a 
greneral  law  shall  have  a  uniform  operation. 
— Lawson  v.  Lawson,  168  Cal.  446,  111  Pac. 
854. 

13.  Prior  to  the  enactment  of  this  sec- 
tion the  salary  of  a  public  officer  was  not 
subject  to  attachment  or  garnishment.  The 
enactment  of  this  section  was  a  valid  exer- 
cise of  legrislative  power. — Trow  v.  Moody, 
27  Cal.  App.  403.  160  Pac.  77. 

14.  Filing    traaacrlpt  —  Bffcet    off.  —  The 

fllingr  of  a  transcript  of  a  Judgment  agrainst 
a  city  official  with  the  auditor  as  pro- 
vided by  section  710,  post,  has  the  effect  of 
impounding  whatever  money  is  owing  to  the 
official  at  the  time  the  transcript  is  filed, 
and  the  same  has  priority  over  an  instru- 
ment filed  on  the  same  day  but  before  the 
fllingr  of  the  transcript  wherein  such  official 
made  a  purported  assignment  of  the  portion 
of  the  monthly  salary  which  he  had  then 
earned  to  the  person  filing  the  instrument. 
— Trow  V.  Moody,  27  Cal.  App.  403,  160 
Pac.  77. 

16»  GarBlahMeot  off  public  ffnods  — Ac^ 
emal  of  deMoiid. — While  a  Judgment-cred- 
itor can  obtain  only  such  money  as  "Is 
owing  the  Judgment-debtor"  at  the  time 
of  the  fllingr  of  the  authenticated  transcript 
and  affidavit,  yet  money  may  be  owing  al- 
though no  demand  therefor  has  been 
audited,  and  the  Judgrment-creditor  is  en- 
titled to  have  a  warrant  for  whatever 
amount  has  accrued  in  favor  of  the  debtor 
at  the  time  of  the  fllingr  of  the  transcript, 
without  regrard  to  whether  a  demand  there- 
for has  been  audited  or  not,  and  it  is  not 
necessary  that  the  transcript  should  be  filed 
after  audit  of  demand,  and  before  delivery 
of  warrant. — Payne  v.  Baehr,  163  Cal.  446, 
95  Pac.  896. 

16.  SoMie  —  AetloB  for  danases  against 
auditor «»  Sofllelcney    off    conipIaiBt. — In    an 

action  against  the  (ludltor  for  damages  for 
failure  to  draw  his  warrant  as  herein  pre- 
scribed, a  complaint  which  alleged  that  the 
Judgrment-debtor  (an  official  stenogrrapher) 
had  performed  all  conditions  necessary  "to 
entitle  him  to  have  his  demand  against  the 
treasury  audited  by  said*  auditor,"  suffi- 
ciently alleges,  agrainst  an  objection  by 
general  demurrer,  the  presentation  of  a 
demand  in  proper  form  to  be  audited. — 
Payne  v.  Baehr.  163  Cal.  445,  95  Pac.  895. 


17.  Same— Approval  off  demand  off  Judir- 
ment-eredltor. — It  is  not  essential  to  the 
right  of  action  of  a  Judgment-creditor 
against  the  auditor  for  damages  for  refus- 
ing: to  comply  with  the  provisions  of  this 
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section,  that  he  should  have  made  a  demand 
upon  the  auditor,  other  than  the  filing:  of 
the  transcript  herein  prescribed,  or  that 
his  demand  a^rainst  his  debtor  should  have 
been  approved  by  the  police  Judffe  (in  the 
case  of  a  public  stenogrrapher). — ^Payne  v. 
Baehr,  158  Cal.  447,  96  Pac.  896. 


18.  Same— Dvty  of  auditor. — This  section 
imposes  upon  the  auditor  an  official  duty, 
ministerial  in  its  nature,  to  be  performed 
for'  the  benefit  of  a  Judg^ment-creditor  who 
complies  with  its  conditions,  for  failure  or 
refusal  to  perform  which  he  is  liable  to 
respond  in  damasres  to  one  specially  injured 
by  such  refusal  or  negrlect.  —  Payne  v. 
Baehr,  153  Cal.  443,  95  Pac.  895. 

19.  Sane — Liability  of  auditor  —  Maada- 
mns.  —  The  remedy  of  an  injured  party 
asrainst  the  auditor  for  refusal  to  comply 
with  the  provisions  of  this  section,  to  have 
damagres  for  such  refusal,  exists  independ- 
ently of  the  rigrht  of  the  person  beneficially 
interested  to  compel  such  compliance  by  a 
resort  to  the  proceeding  in  mandamus. — 
Payne  v.  Baehr,  153  Gal.  444,  96  Pac.  896. 


As    to    maadato    not    to    issue    reaalrias 
auditor    to    allow    claiai*    see    par.    23,    this 
'note. 

!  20.  Mandamus  may  issue  to  compel  audi- 
tor to  draw  warrant  in  favor  of  justice  of 
the  peace  for  claim  made  under  this  section 
and  an  asslgrnment  of  the  salary  of  the 
debtor  which  is  void  because  prematurely 
made  is  no  defense. — ^Wilkes  v.  Sievers,  8 
Cal.  App.  «59,  663,  97  Paa  677. 

21.  Creueral    eharactcr    of    statute. — Law 

applies  generally  to  all  public  corporations. 
— Ruperich  v.  Baehr,  142  Cal.  190,  196,  75 
Pac.  782. 

22.  Fact  that  provisions  of  this  section 
differ  somewhat  from  ordinary  processes  of 
attachment  and  execution  does  not  destroy 
its  character  as  general  law. — Ruperich  v. 
Baehr,   142   Cal.   190,   196.   75   Pac.   782. 


28.  Mandate— C^ui  aot  be  issued  requlr- 
iBiP  auditor  to  audit  aud  allow  demaud  in 

favor  of  employee  of  city  agrainst  whom 
grarnishment  provided  for  in  this  section 
has  been  served,  where  no  demand  was 
made  except  for  entire  sum,  as  auditor  is 
entitled  to  ptoper  demand  before  he  be- 
comes subject  to  suit  in  mandamus. — Rupe- 
rich V.  Baehr,  142  Cal.  190,  197,  76  Pac.  782. 
See  pars.  19,  20,  this  note. 

24.  Priority  of  claloui. — The  claim' of  one 
who  grarnishes  a  debt  due  to  his  Judgrment- 
debtor  is  superior  to  the  claims  of  laborers 
and  materialmen  under  section  1184,  post, 
who  grive  notice  after  the  grarnishment  has 
been  made. — Miles  v.  Ryan,  172  Cal.  205,  157 
Pac.  6. 


Public  ofllcero— As  ^Judgrmeut-debt* 
ors." — Salaries  and  wagres  of  public  officers 
and  employees  are  included  in  meaning  of 
phrases  "money  owing:,"  "money  which  be- 
longrs  to,"  and  "amounts  so  due  or  owingr." 
and  necessarily  implies  that  such  officers 
and  employees  are  among:  persons  classed 
as  "judgrment-debtors"  to  whom  money  is 
due  or  owing:,  and  that  such  debtors  are 
subject  to  grarnishment  as  authorized  by 
this  section. — Ruperich  v.  Baehr,  142  Cal. 
190,  196,  76  Pac.  782. 

26.  Special  reffulatious  —  As  to  oflieera, 
etcw— Public  policy.  —  The  fact  that  there 
has  been  heretofore  no  means  by  which 
moneys  due  from  state  or  from  its  public 
corporations  could  be  reached  and  applied 
upon  debts  of  persons  to  whom  they  are 
due,  and  that  considerations  of  public  policy 
require  that  public  corporations  and  public 
officers  and  employees  should  not  be  held 
subject  to  the  ordinary  provsions  and  proc- 
esses of  law  for  grarnishment  of  debts  and 
claims  due  or  owing:,  sufficiently  distin- 
g:uishes  classes  of  persons  and  assets  to 
which  this  section  relates  to  Justify  leg:isla- 
ture  in  making:  special  reg:ulations  concern- 
ing such  persons,  and  mode  of  reaching 
such  assets. — Ruperich  v.  Baehr,  142  Cal. 
190,  196,  76  Pac.  782. 


§710[a].  CLAIM  AND  RELEASE  OF  PROPERTY  HELD  UNDER  EXB- 
CTTTION;  UNDERTAKING.  Where  property  levied  upon  under  execution  to 
satisfy  a  judgment  for  the  payment  of  money  is  claimed,  in  whole  or  in  part, 
by  a  person,  corporation,  partnership  or  association,  other  than  the  judgment 
debtor,  such  claimant  may  give  an  undertaking  as  herein  provided,  which 
undertaking  shall  release  the  property  in  the  undertaking  jdescribed  from  the 
lien  and  levy  of  such  execution. 

History:     Enacted  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  102. 

Editorial  note:     This  section  properly  numbered  710,  except  for  the 
reason  given  in  history  to  preceding  section. 

1.     Claim   and   deUTcrXf   Where    property       and  note;  also  21  Cent.  Dig.  col.  1058,  If  543- 

levied    on    under    execution     is    owned     or       599. 
claimed  by  a  third  party. — See,  ante,   §  689 


§  7101/2.    UNDERTAKING  BT  PARTY  CLAIMING  PROPERTY;  AMOUNT 
OF  AND  CONDITIONS  OF.    Such  undertaking,  with  two  sureties,  shall  be 
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executed  by  the  person,  corporation,  partnership  or  association,  claiming  in 
whole  or  in  part,  the  property  upon  which  execution  is  levied  in  double  the 
estimated  value  of  the  property  claimed  by  the  person,  corporation,  partner- 
ship or  association ;  provided,  in  no  case  need  such  undertaking  be  for  a  greater 
sum  than  double  the  amount  for  which  the  execution  is  levied ;  and  where  the 
estimated  value  of  .the  property  so  claimed  by  the  person,  corporation,  partner- 
ship or  association  is  less  than  the  sum  for  which  such  attachment  is  levied, 
such  estimated  value  shall  be  stated  in  the  undertaking,  and  said  undertaking 
shall  be  conditioned  that  if  the  property  claimed  by  the  person,  corporation, 
partnership  or  association  is  finally  adjudged  to  be  the  property  of  the  judg- 
ment debtor,  said  person,  corporation,  partnership  or  association  will  pay  of 
said  judgment  upon  which  execution  has  issued  a  sum  equal  to  the  value,  as 
estimated  in  said  undertaking,  of  said  property  claimed  by  said  person,  corpo- 
ration, partnership  or  association,  and  said  property  claimed  shall  be  described 
in  said  undertaking. 

History:     Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  102. 

A«  «•  obJectloiiA  to  «ndertaklBS»  f  be  la  As  to  vndertaklavif  exccvtlom  of»  ete.t  in 

trrlttaff.  Bee,  post,  I  711)i.  •  ffeaeral,  see,  post,  |  1057  and  note. 

§71(hL    PAYMENT  OF  CLAIM  OF  CONTRACTOR  ON  PTTBLIC  WORK 

In  the  eTcnt  the  judgment  debtor  named  in  any  transcript  of  judgment  filed 
under  the  provisions  of  section  seven  hundred  ten  of  this  code,  approved 
March  21,  1903,  be  a  contractor  upon  any  public  work,  the  cost  of  which  is  to 
be  paid  out  of  any  public  moneys  voted,  appropriated  or  otherwise  set  apart 
for  the  purpose  of  paying  therefor,  only  so  much  of  the  contract  price  shall  be 
deemed  owing  to  the  contractor,  within  the  meaning  of  said  section,  as  may 
remain  payable  to  him  under  the  terms  of  his  contract,  upon  the  completion 
thereof,  after  the  sums  severally  due  and  to  become  due  to  all  persons  who 
perform  labor  upon  such  work  or  who  bestow  skill  or  other  necessary  services, 
or  famish  materials,  appliances,  teams  or  power  used  or  consumed  in  the  per- 
formance of  such  work,  have  been  ascertained  and  paid.  The  controller, 
aaditor,  or  other  public  disbursing  officer  whose  duty  it  is  to  make  payments 
ander  the  provisions  of  such  contract  shall  not  draw  his  warrant  in  favor  of 
the  court  from  the  docket  of  which  the  transcript  was  taken  until  said  contract 
is  completed  and  the  payments  above  specified  are  made,  and  then  only  for  the 
excess,  if  any,  of  the  contract  price  over  the  aggregate  of  the  sums  so  paid. 

History:    Enactment  approved  May  10,  1919,  Stats,  and  Amdts.  1919, 
p.  461.     In  effect  July  21,  1919. 

§711.  FILING  AND  SERVICE  OF  UNDERTAKING.  Said  undertaking 
shall  be  filed  in  the  action  in  which  said  execution  issued,  and  a  copy  thereof 
served  upon  the  judgment  creditor  or  his  attorney  in  said  action. 

History:     Enacted  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  102. 

1.    C^Bditloiu  Im  reatratet  of  alienation—  not  pass  until  the  conditions,  as  to  payment 

Ap»lfeatlon    of    r«le,  —  The     alienation     of  of    purchase-price,    are    fully  performed. — 

property    hereunder    sisnifles    its    transfer.  Morris  v.  Allen,   17  Cal. -App.  691.  121   Pac. 

and  Implies  the  right  by  title  to  do  so,  and  ^^^• 

it  has  no  application  to  *a  conditional   sale  As  to  service  of  papers.  In  iroBeral,  see, 

which   expressly    prorides    that    title    shall  nost.  {§  1010-1017  and  notes. 
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§7111/2.  SXCEPTION  TO  SUBETIES;  HOW  HADE.  Within  ten  days 
after  the  service  of  the  copy  of  undertaking,  the  judgment  creditor  may  object 
to  such  undertaking  on  the  ground  of  inability  of  the  sureties,  or  either  of 
them,  to  pay  the  sum  for  which  they  become  bound  in  said  undertaking,  and 
upon  the  ground  that  the  estimated  value  of  property  therein  is  less  than  the 
market  value  of  the  property  claimed.  Such  objection  to  the  undertaking  shall 
be  made  in  writing,  specifying  the  ground  or  grounds  of  objection,  and  if  the 
objection  is  made  to  the  undertaking  that  the  estimated  value  therein  is  less 
than  the  market  value  of  the  property  claimed.  Such  objection  shall  specify 
the  judgment  creditor's  estimate  of  the  market  value  of  the  property  claimed. 
Such  written  objection  shall  be  served  upon  the  person,  partnership,  corpo- 
ration or  association  giving  such  undertaking  and  claiming  the  property 
ther^  described. 

History:     Enactment  approyed  March  9,  1903,  Stats,  and  Amdta. 
1903,  p.  102. 


mm  re«iilrc4  «poA  »a4egtakl«g,  see,  &nte,  I  710%. 


§712.  JUSTIFICATION  Of  SURETIES;  APPROVAL  AND  DISAP- 
PROVAL. When  the  sureties,  or  either  of  them,  are  objected  to,  the  surety  or 
sureties  so  objected  to  shall  justify  before  the  court  out  of  which  such  execu- 
tion issued,  upon  ten  days'  notice,  of  the  time  when  they  will  so  justify  being 
given  to  the  judgment  debtor  or  his  attorney.  Upon  the  hearing  and  examina- 
tion into  the  sufficiency  of  a  surety,  witnesses  may  be  required  to  attend  and 
evidence  may  be  procured  and  introduced  in  the  same  manner  as  in  trial  of 
civil  cases.  Upon  such  hearing  and  examination,  the  court  shall  make  its  order, 
in  writing,  approving  or  disapproving  the  sufficiency  of  the  surety  or  sureties  on 
such  undertaking.  In  case  the  court  disapproves  of  the  surety  or  sureties  on 
any  undertaking,  a  new  undertaking  may  be  filed  and  served,  and  to  any 
undertaking  given  under  the  provisions  of  this  act  the  same  objection  to  the 
sureties  may  be  made,  and  the  same  proceedings  had  as  in  case  of  the  first 
undertaking  filed  and  served. 

History:     Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  102. 

A«  to  qvaimcatloiui  of  anrctlca,  im  ffCBcr«l,  see,  post,  1 1067  and  note. 

§7121/2.  NEW  UNDERTAKING;  WHEN  TO  BBOIVBN.  When  objection 
is  made  to  the  undertaking  upon  the  ground  that  the  estimated  Value  of  the 
property  claimed,  as  stated  in  the  undertaking,  is  less  than  the  market  value  of 
the  property  claimed,  the  person,  corporation,  partnership  or  association  may 
accept  the  estimated  value  stated  by  the  judgment  creditor  in  said  objection, 
and  a  new  undertaking  may  be  at  once  filed  with  the  judgment  creditor's 
estimate  stated  therein  as  the  estimated  value,  and  no  objection  shall  there- 
after be  made  upon  that  ground;  if  the  judgment  creditor's  estimate  of  the 
market  value  is  not  accepted,  the  person,  corporation,  partnership  or  associa- 
tion giving  the  undertaking  shall  move  the  court  in  which  the  execution  issued, 
upon  ten  days'  notice  to  the  judgment  debtor,  to  estimate  the  market,  value  of 
the  property  claimed  and  described  in  the  undertaking,  ^nd  upon  the  hearing 
of  such  motion  witnesses  may  be  required  to  attend  and  testify,  and  evidence 
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be  produced  in  the  same  maimer  as  in  the  trial  of  civil  actions.  Upon  the  hear- 
ing of  sach  motion,  the  court  shall  estimate  the  market  value  of  the -property 
discribed  in  the  undertaking,  and  if  the  estimated  value  made  by  the  court 
exceeds  the  estimated  value  as  stated  in  the  undertaking,  a  new  undertaking 
shall  be  filed  and  served,  with  the  market  value  determined  by  the  court 
stated  therein  as  the  estimated  value. 

History:     Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  103. 

§  713.  JUSTIFICATION  OF  SUBETIE8.  The  sureties  shall  justify  on  the 
midertaking  as  required  by  section  one  thousand  and  fifty-seven  of  the  Code  of 

Civil  Procedure. 

History:     Bnactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  103. 

§713V^.  WHEN  UNDERTAKING  BECOMES  EFFECTUAL.  The  under- 
taking  shall  become  effective  for  the  purpose  herein  specified  ten  days  after 
service  of  copy  thereof  on  the  judgment  debtor,  unless  objection  to  such  under- 
taking is  made  as  herein  provided,  and  in  case  objection  is  made  to  the  under- 
taking filed  and  served,  then  the  undertaking  shall  become  effective  for  such 
purposes  when  an  undertaking  is  given  as  herein  provided. 

History:     Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  103. 

CHAPTER  n. 

PBOCBEDINGS  SUPPLEMENTABY  TO  THE  EXECUTION. 

1714.     Debtor  required  to  answer  concerning.  §718.    Witnesses  required  to  testifj. 

his  propertj,  when.  I  719.  Judge  may  order  property  to  be  ap- 
§715.     Proceedings  to  compel  debtor  to  ap-  pUed  on  execution. 

pear.    In  what  cases  he  may  be  ar-  {  720.    Proceedings    upon    claim    of    another 

rested.    What  bail  may  be  given.  party  to  property,  or  on  denial  of 

f  716.     Any   debtor   of   the  judgment   debtor  indebtedness  to  judgment  debtor. 

may  pay  the  latter 's  creditor.  §  721.  Disobedience  of  orders,  how  punished. 
f  717.     Examination  of  debtors  of  judgment 

debtor,  or  of  those  having  property 

belonging  to  him. 

§714.  DEBTOR  REQUIRED  TO  ANSWER  OONOERNING  HIS  PROP- 
ERTY, WHEN.  When  an  execution  against  property  of  the  judgment  debtor, 
or  of  any  one  of  several  debtors  in  the  same  judgment,  issued  to  the  sheriff  of 
the  county  where  he  resides,  or  if  he  does  not  reside  in  this  state,  to  the  sheriff 
of  the  county  where  the  judgment-roll  is  filed,  is  returned  unsatisfied  in  whole 
or  in  part,  the  judgment  creditor,  at  any  time  after  such  return  is  made,  is 
entitled  to  an  order  from  a  judge  of  the  court,  requiring  such  judgment  debtor 
to  appear  and  answer  concerning  his  property  before  such  judge,  or  a  referee 
appointed  by  him,  at  a  time  and  place  specified  in  the  order ;  but  no  judgment 
debtor  must  be  required  to  attend  before  a  judge  or  referee  out  of  the  county 
in  which  he  resides,  or  in  which  he  has  a  place  of  business. 

History:  Enacted  March  11,  1872;  re-enactment  of  §  238  Practice 
Act;  amendment  approved  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  p.  6;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdta.  1900-1,  p.  157,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  685, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  459. 
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SUPPLEMENTARY  PROCEEDINGS— IN 

GENERAL. 

!•  5.  As*  to  construction  of  section — Exam- 
ination of  judgment-debtor. 

6.  Contempt — ^Failure  to  appear  for  ex- 

amination. 

7.  Same — Correction  of  intermediate  mis- 

takes— Before  final  order. 


Creditors'  bill — Used  as  substitute  for 
statutory  proceeding. 

Debts  secured  by  mortgage — Attached 
by  garnishment. 

Distinction  —  Between    above    seetion 
and  section  715,  'post. 

Same — ^Under  Practice  Act. 

Proceedings   supplementary   tu   exeea- 

tion — Nature  of. 
Same — As   supplanting   proceeding  in 

equity. 
Same — ^Is  entirely  statutory. 

Proceeding  is  in  original  cause. 

Property  or  credits  in  hands  of  debtor 
of  judgment-debtor. 

Punishment  of  judgment-debtor  —  IV>r 
contempt  of  order. 

Purpose  of  proceedings. 

Patent-right — ^Application  of  to  satis- 
faction of  judgment. 


8,9. 

10. 

11. 

12. 
13. 

,    14. 

15, 16. 

17, 18. 
19. 

20. 

21. 
22. 


1.  A*  to  eoBfltractlon  off  ■eetioM-^l 
iBotiOB  of  Jvdsinciit-debtor.  —  Under  the 
provisions  of  this  chapter,  debtor  of  judff- 
ment-debtpr  may  be  fVlIy  examined  as  to 
property,  credits,  money,  or  other  assets 
in  his  possession,  or  under  his  control. 
Witnesses  may  be  examined  and  Judgre  may 
order  any  property  of  Judsment-debtor, 
not  exempt  from  execution,  or  due  to  judgr- 
ment-debtor,  to  be  applied  towards  satis- 
faction of  jud§rment. — Matteson  ft  W.  M. 
Co.  ▼.  Conley,  144  Cal.  48S.  486.  77  Pac.  1042. 

2.  The  examination  of  the  judgrment- 
debtor  under  this  and  the  followinir  section 
is  the  same;  it  covers  the  same  field  and 
has  the  same  purpose,  namely,  that  of  hav- 
inli:  disclosed  by  an  examination  of  the 
debtor  some  property  not  exempt  from  ex- 
ecution which  the  judgrment-credltor  may 
have  subjected  to  sale  under  his  execution. 
— People  ex  rel.  Dorris  v.  McrKamy,  28  Cal. 
App.  196,  151  Pac.  743. 

3.  There  need  be  no  other  showing^  of 
facts  than  that  of  the  execution  beingr  re- 
turned unsatisfied,  because  the  return  of 
the  execution  itself  unsatisfied  presupposes 
that  search  for  property  of  the  debtor  has 
been  fruitless. — People  ex  rel.  Borris  v.  Mc- 
Kamy,   28  Cal.  App.   196,   161  Pac.   743. 

4.  After  an  examination  has  been  held 
under  this  and  the  following:  section  tend 
the  creditor  has  been  griven  the  privilegre 
of  fully  examlningr  his  debtor  as  to  his 
property,  l}e  can  not  subject  the  debtor  to 
a  second  examination  without  disclosing:  to 
the  court  some  new  facts,  such  as  that 
other  facts  have  become  known  to  the  cred- 


itor of  which  he  was  not  apprised  at  the 
former  examination,  or  matters  of  like 
kind. — People  ex  rel.  Dorris  v.  McKamy,  28 
Cal.  App.  196,  151  Pac.  74S. 

6.  This'  chapter  relates  only  to  proceed- 
ingrs  supplementary  to  execution  and  It  is 
not  necessary  that  the  provisions 'should  be 
resorted  to  before  begrinnlngr  action  agrainst 
one  who  has  been  grarnisheed  under  sec- 
tions 543  and  644. — Marshall  v.  Wentz,  28 
CaL  App.  640,  168  Pac  244. 


6.  Contoinpt<— FaUare  to   appear  for  ex- 
ilnatloa, — It  is  the  duty  of  the  president 

of  a  corporation  upon  being  served  with 
an  order  directing^  the  corporation  and  its 
president  to  appear  and  answer  concern - 
ingr  its  property  upon  supplementary  pro- 
ceed ingrs,  to  appear  and  comply  with  the 
order,  and  may  be  adjudgred  gruilty  of  con- 
tempt if  he  fails  to  do  so. — Drew  v.  Su- 
perior Court,   180  Cal.  711.  182  Pac.   417. 

As  to  pvntahmeMt  of  Jndvmeat-debtor  for 
eoBtempt  of   order,   see   par.   20,   this  note. 

7.  Same— Correetion  of  iBtenBcdlatc  aUa- 
takeo— Before  flnal  order. — Contempt  pro- 
ceedings will  not  be  reviewed  by  certiorari 
until  final  order  for  the  purpose  of  cor- 
recting: Jurisdictional  mistakes. — ^Prost  v. 
Superior  Court,  41  Cal.  App.  580,  183  Pac. 
206. 

8.  Creditors*  bUl— Used  aa  rabotltvte  for 
■tatvtory  proeecdlag  under  this  chapter, 
fails  to  state  facts  sufficient  to  constitute 
cause  of  action  where  bill  does  not  show 
that  remedies  at  law  have  been  exhausted, 
or  that  execution  has  been  returned  un- 
satisfied.— Matteson  A  W.  M.  Co.  v.  Conley, 
144  Cal.  483,  486,  77  Pac.  1042.  See  Pacific 
Bank  v.  Robinson,  57  Cal.  620.  622,  40  Am. 
Rep.  120;  Mesmer  v.  Jenkins.  61  Cal.  151. 
153;  Herrlich  v.  Kaufmann,  99  Cal.  271,  27 
Am.  St.  Rep.  60,  33  Pac.  867. 

9.  Creditors*  bill  in  equity  to  reach  the 
property  of  the  judgrment-debtor  not  sub- 
ject to  execution  will  not  lie  in  this  state  so 
longr  as  the  statutory  proceedingrs  provided 
by  this  and  following:  sections  afford  an 
adequate  legral  remedy. — Phillips  ▼.  Price, 
163  Cal.  148,  94  Pac  617. 

10.  Debts  acevred  by  mortvase  —  At- 
tacked Vy  sarmlskaieiit. — Debts  secured  by 
mortgrag:e,  like  other  debts,  may  be  at- 
tached by  g:arnishment,  but  In  no  other 
way;  and  their  payment  may  be  enforced 
under  provisions  of  code  relating:  to  pro- 
ceedingrs supplementary  to  execution. — ^Mc- 
Ourren  v.  Garrlty,  68  Cal.  566,  668,  9  Pac. 
839. 

11.  Disttaetlon— Between  above  acctlom 
and  aectloB  715,  post*  seems  to  be  that 
under  latter  supplementary  proceedlngra 
may  be  commenced  before  return  of  exe- 
cution, provided  it  has  been  issued,  and 
that  in  such  case  an  affidavit  is  necessary 
showing:  that  Judgrment-debtor  has  prop- 
erty which  he  refuses  to  apply  to  satisfac- 
tion of  Judg:ment;  but  where  execution  has 
been  returned  unsatisfied,  party  is  entitled 
to  order  without  any  affidavit  as  provided 
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Id  this  section. — Collins  ▼.  Axiffell,   72   Cal. 
SIS.  515.  14  Pac.  1S5. 

IZ  taaie—Umder  Pmetlce  Act. — Differ- 
ence  between  above  section  (5  238  Practice 
Act)  and  section  715.  post  (9  239  Practice 
Act),  consists  in  this:  that  latter  allows 
plaintiff  to  proceed  earlier  and  in  more 
itringent  manner.  U'nder  one  section  cred- 
itor can  only  examine  judgrment-debtor 
after  execution  returned,  while  under  other 
he  can  examine  him  before  return  and  also 
have  him  arrested  upon  proper  showinff. 
Under  both  sections  same  property  may  be 
made  liable  when  ascertained. — Adams  v. 
Hackett,  7  Cal.  187.  201. 

18.  Proe«edtess  '  •wpplenentary  to  cze- 
•■**•■  — Hatwre  of.  —  Proceedings  supple- 
mentary to  execution,  under  our  code,  are 
rabatltate  for  creditors'  bill,  as  formerly 
ased  in  chancery. — Matteson  ft  W.  M.  Co. 
T.  Conley.  144  Cal.  488.  486.  77  Pac.  1042. 
See  Adams  v.  Hackett.  7  Cal.  187.  200.  201; 
McCnllough  V.  Clark.  41  Cal.  298,  802;  Pacific 
Bank  y.  Robinson.  67  Cal.  620,  622.  40  Am. 
Rep.  120:  Habenlcht  v.  Lissak.  78  Cal.  361. 
U7.  IS  Am.  St.  Rep.  63.  6  L.  R.  A.- 713;  20 
Pac.  874;  Higrh  ▼.  Bank  of  Commerce,  96 
CaL  38C.  29  Am.  St.  Rep.  121.  30  Pac.  666; 
Herrllch  ▼.  Kaufmann,  99  Cal.  271.  27  Am. 
St.  Rep.  60.  33  Pac.  867.  Colo.  Hexter  v. 
Clifford.  5  Colo.  168.  N.  Y.  Lynch  ▼.  John- 
»oa,  48  N.  T.  27.  33.  Wis.  Graham  ▼.  La 
Crowe  ft  M.  R.  Co..  10  Wis.  469. 

K  SasM— As  sapphmtlniT  proeeedinss  tm 
Hsity  unless  some  special  grounds  exist 
under  which  to  Invoke  power  of  chancery. 
Cosiplaint.  as  substitute  for  proceedin^rs  In 
tbis  chapter,  is  entirely  Insufficient  where  it 
does  not  show  that  remedies  at  law  have 
^n  exhausted  or  would  be  unavailing, 
and  where  there  is  not  only  failure  to  aver 
i^tam  of  an  execution  nulla  bona,  or  at  all. 
bat  there  is  an  affirmative  averment  that 
.'adgment-debtor  has  always  been  "fully 
able  to  pay  the  whole  of  said  Judgment  and 
«xectition,  and  has  always  had  ample  mon- 
«rt  and  properties  to  make  said  payment." 
—Herrllch  v.  Kaufmann.  99  Cal.  271,  277, 
n  Am.  St  Rep.  60.  83  Pac.  867. 

1^  SsMc^-Is  entirely  statntory. — Bryant 
▼.  Bank  of  California.  2  Cal.  Unrep.  128. 
7  Pac.  128,  130.  See  Hassle  v.  Ood  Is  with 
Tt  Cong.,  35  Cal.  378. 

K-  As  proceeding  is  statutory,  require- 
ments of  statute  must  be  complied  with. — 


Bryant  v.  Bank  of  California.  2  Cal.  Unrep. 
128.  7   Pac.  128.  130. 

17.  Pr«>ceedlnK  is  te  orlsiaal  ctiaae  auxil- 
iary and  supplemental  thereto,  and  not  in 
nature  of  new  action. — Collins  v.  Angell.  72 
Cal.  613.  616,  14  Pac.  136. 

18.  Proceeding  is  separate  proceeding  in 
original  action  in  which  court  where  action 
is  pending  is  called  upon  to  exercise  its 
Jurisdiction  in  aid  of  judgment  In  action. — 
Bryant  v.  Bank  of  California,  2  Cal.  Unrep. 
128.  7  Pac.  12S,  130. 

19.  Property  or  credits  la  bands  of 
debtor  of  Jadcment-debtor  can  not  be  ap- 
plied to  satisfaction  of  Judgment  in  sep- 
arate action,  as  party  can  not  be  sued  upon 
debt  by  one  to'  whom  he  is  not  indebted. 
Proceedings  provided  by  law  must  be  fol- 
lowed where  such  property  is  sought  to  be 
applied  on  Judgment. — ^Matteson  ft  W.  M. 
Co.  V.  Conley,  144  Cal.  483.  486.  77  Pac. 
1042. 

20.  Punishment  of  Judisnaent-debtor — 
For  contempt  of  order. — ^Wher'e  Judgment- 
debtor,  for  purpose  of  defeating  process  of 
court  and  order  directing  him  to  turn  over 
property  to  apply  upon  Judgment,  had  pro- 
cured, upon  his  own  motion,  delay  in  proceed- 
ings pending  which  he  voluntarily  and  con- 
tumaciously disabled  himself  from  comply- 
ing with  order  he  aifticipated  being  made, 
court  .rightfully  adjudges  him  guilty  of  con- 
tempt.— Ex  parte  Kellogg,  64  Cal.  343.  345, 
30  Pac.  1030.  See  Galland  v.  Galland.  44 
Cal.   476.   478. 

See  par.  6,  this  note. 

As    to    contempt    proceedln8s»    Keaerally» 

see.  post,   §  1209  and  note. 

21.  Purpose  of  proceedings  supplemen- 
tary to  execution  is  to  insure  simplicity  and 
economy,  and  therefore  such  proceedings 
should  receive  liberal  construction,  and 
main  intention  and  spirit  of  act  should  be 
fairly  carried  out. — Adams  Y.  Hackett,  7 
Cal.  187,  201. 


Patent-rlglit— Application  of  to  satis* 
faction  of  Jn^flrnient.  —  Judgment-debtor 
may  be  compelled,  in  proceedings  supple- 
mental to  execution,  to  deliver  patent-right 
in  satisfaction  of  Judgment  to  receiver  ap- 
pointed to  dispose  of  It  in  aid  of  execution. 
— Pacific  Bank  v.  Robinson,  67  Cal.  620,  522. 
40  Am.   Rep.   120. 


§715.  PBOCEEDINOS  TO  COMPEL  DEBTOR  TO  APPEAR.  IN  WHAT 
CA8E8  HE  MAT  BE  ARRESTED.  WHAT  BAIL  MAY  BE  GIVEN.  After 
the  issuing  of  an  execution  against  property,  and  upon  proof ,  by  affidavit  of  a 
party  or  otherwise,  to  the  satisfaction  of  a  judge  of  the  court,  that  any  judg- 
ment debtor  has  property  which  he  unjustly  refuses  to  apply  toward  the  satis- 
faction of  the  judgment,  such  judge  may,  by  an  order,  require  the  judgment 
debtor  to  appear,  at  a  specified  time  and  place,  before  such  judge,  or  a  referee 
appointed  by  him,  to  answer  concerning  the  same ;  and  such  proceedings  may 
thereupon  be  had  for  the  application  of  the  property  of  the  judgment  debtor 
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toward  the  satisfaction  of  the  judgment  as  are  provided  upon  the  return  of  an 
execution.  Instead  of  the  order  requiring  the  attendance  of  the  judgment 
debtor,  the  judge  may,  upon  affidavit  of  the  judgment  creditor,  his  agent  or 
attorney,  if  it  appear  to  him  that  there  is  danger  of  the  debtor  absconding, 
order  the  sheriff  to  arrest  the  debtor  and  bring  him  before  such  judge.  Upon 
being  brought  before  the  judge,  he  may  be  ordered  to  enter  into  an  under- 
taking, with  sufficient  surety,  that  he  will  attend  from  time  to  time  before  the 
judge  or  referee,  as  may  be  directed  during  the  pendency  of  proceedings  and 
until  the  final  termination  thereof,  and  will  not  in  the  meantime  dispose  of 
any  portion  of  his  property  not  exempt  from  execution.  In  default  of  entering 
into  such  undertaking  he  may  be  committed  to  prison. 

History:  Enacted  March  11,  1872,  re-enactment  of  |  239  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amendment  approved 
March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  5. 


SUPPLEMENTARY  PE0CEEDING8— COM- 
PELLING DEBTOB  TO  APPEAR. 

1.  Affidavit — As  basis  for  commencing  pro- 

ceedings. 

2.  Compelling  debtor  to  appear. 

3.  Construction  of  section. 

4.  Debtor  of  judgment-debtor  —  Supplement 

mentary  proceedings — Bar  of  statute  of 
limitations. 

5.  Decision    in    proceedings    concludes    both 

parties.  • 

6.  Equitable  circums^nces  to  justify  suit — 

Need  not  be  shown. 

7.  Findings  not  required. 

8.  Issues  not  required. 

9.  Judgment  as  **  property ' '^^ Within  mean- 

ing of  section. 

10.  Judgment-debtor   can   not   again   litigate 

same  matters. 

11.  Parties  to  proceeding. 

12.  When  proceeding  may  be  commenced. 

13.  Witnesses — May  be  called  and  examined 

on  either  side. 

See,  also,  ante,  9  714  and  note. 

Am  to  correction  of  tntcrmcdlate  Jvrlsdt^- 
ttonal  mtotakca  before  fliial .order*  see,  ante, 
§  714,  note  par.  7. 

1.  AllldaTit  — As  boats  for  eomBtencloff 
proceedings. — Affidavit  under  this  section 
and,  post,  section  717,  as  basis  for  commenc- 
ing proceedingrs,  takes  place  of  creditor's 
bill  In  chancery,  and,  as  leg^al  substitute  for 
that  proceeding:,  must  not  only  contain  nec- 
essary averments  to  grlve  court  Jurisdiction 
over  it,  but  must  also  be  filed  in  court  or 
delivered  to  clerk  for  that  purpose. — Bryant 
V.  Bank  of  California,  2  Cal.  Unrep.  128.  7 
Pac.  128,  ISO. 

2.  Compelling  debtor  to  appear. — Where 
the  execution  has  been  issued  and  not  re- 
turned there  must  be  an  affidavit  showlngr 
that  the  execution  is  unsatisfied  and  that 
the  debtor  has  property  which  he  refuses 
to  apply  toward  satisfaction  of  the  judg- 
ment.— People  ox  rel.  Dorrls  v.  McKamy,  28 
Cal.  App.  196,  161  Pac.  743. 


5.  Construction  of  section^ — In  this  sec- 
tion it  is  provided  that  where  it  is  sougrht 
to  subject  ^property  to  levy  of  execution, 
same  proceedingrs  may  be  had  as  those  pre- 
pared after  return  of  execution,  and  this 
expresqly  refers  to  sections  717  et  seq. — 
Carter  v.  Los  Angreles  Nat.  Bank,  116  Cal. 
370,  374.  48  Pac.  332. 

4»  Debtor  of  Indfrmeat-debtor  —  Snpple- 
mentary  proceedings  —  Bar  of  statmte  of 
llntltatlona. — ^The  fact  that  the'  debt  sougrht 
to  be  applied  in  satisfaction  of  the  Judg- 
ment is  barred  by  the  statute  of  limitations 
is  a  sufficient  answer  to  the  proceedin^t  not- 
withstanding sarnishment  of  the  debt  prior 
to  Judgment  and  at  a  time  when  it  was  not 
barred,  where  the  notice  of  Erarnishment 
failed  to  include  the  same,  creating*  no  lia- 
bility thereon  in  favor  of  the  attachment- 
creditor  and  against  the  garnishee. — Clyne 
V.  Easton.  148  Cal.  292,  83  Pac.  36. 

6.  Decision  In  the  proceedings  conclndes 
botb  parties  to  the  action  or  proceeding. — 
McCuUough  V.  Clark.  41  CaL  298,  304. 

6.  Equitable  clrcnmstaacea  to  Justify  smit 
—Need  not  be  sbown. — No  equitable  cir- 
cumstances need  be  shown  to  Justify  suit. — 
Carter  v.  Los  Angeles  Nat.  Bank.  116  Cal. 
370,  874,  48  Pac.  332. 

7.  Findings  not  repaired. — It  is  not  in- 
cumbent upon  court  to  make  express  find- 
ings in  special  proceedings  in  aid  of  execu- 
tion.— Lyons  v.  ^archer,  119  Cal.  382.  383. 
51  Pac.  569. 

8.  Issnes  not  required. — Proceeding  is 
only  summary  method  of  purging  debtor's 
conscience  and  compelling  disclosure  of  any 
property  he  may  have  which  is  subject  to 
execution.  No  formal  issues  are  required 
to  be  framed  in  proceedings  supplementary 
to  execution,  for  it  would  be  generally  im- 
possible to  frame  specific  issues  in  advance 
of  examination  of  Judgment-debtor.  Object 
of  proceeding  is  to  compel  him  to  give  In- 
formation concerning  hla  property,  and  un- 
til disclosure  is  made  there  is  nothing  upon 
Which  an  issue  can  be  framed. — McCulIougrh 
▼.  Clark,  41  Cal.  298,  302.  See  Lyons  v. 
Marcher,  119  Cal.  382,  383,  51  Pac.  6&9. 
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■Males  •'  section. — When  proceedings  are 
ander  this  section  (§  239  Practice  Act)  cred- 
itor may  reach  any  property  liable  to  execu- 
tion, and  Judgement  is  property  within  mean- 
ing of  this  section. — Adams  y.  Hackett,  7 
Cil.  187,  203. 

Iti  i«4saacnt-debtor  ctiii  mot  M^alB  liti- 
gate HHe  Batters  in  an  independent  action, 
aa,  if  he  claims  that  property  was  exempt 
from  execution  and  court  erred  in  ordering 
it  to  be  applied  to  satisfaction  of  judgement, 
be  has  plain  and  adequate  remedy  by  ap- 
peal—If  cGullougrh  V.  Clark,  41  Cal.  298,  803. 


11.  Pwrtlea  to  proeeedlms^ — Judgrment- 
creditor  and  debtor  are  partieq,  to  proceed- 
ing, and  each  la  at  liberty  to  call  and  ex- 


amine witnesses  in  response  to  any  con- 
tested tsLct  which  may  be  brought  in  issue 
in  course  of  proceedingr. — ^McCullouffh  v. 
Clark,  41  Cal.  298,  303. 

12.  'Wben  proceeding  may  be  commenced. 

— Proceedingrs  under  this  section  and  sec- 
tion 719,  post,  can  only  be  taken  after  Judg- 
ment is  rendered  and  execution  issued 
thereon. — Wells  v.  Torrance,  119  Cal.  487, 
439,  61  Pac.  626. 

13.  'WltncBNcv— May  be  called  and  exam- 
ined on  either  side}  and  after  hearing:  case 
court  or  referee  is  to  decide  what  property, 
if  any,  judgrment-debtor  has  which  is  sub- 
ject to  be  applied  to  satisfaction  of  Judgr- 
ment,  and  to  direct  its  application  accord- 
ing:ly. — McCullough  ▼.  Clark,  41  Cal.  298. 
802. 


1716.  ANT  DEBTOR  OF  THE  JUDGMENT  DEBTOR  MAY  PAY  THE 

LATTEB'S  CREDITOR.    After  the  issuing  of  an  execution  against  property, 

and  before  its  return,  any  person  indebted  to  the  judgment  debtor  may  pay  to 

the  sheriff  the  amoimt  of  his  debt,  or  so  much  thereof  as  may  be  necessary  to 

satisfy  the  execution;  and  the  sheriff's  receipt  is  a  sufficient  discharge  for  the 

amount  so  paid. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  240>  Practice 
Act 


ANY  DEBTOR  OP  JUDGMENT-DEBTOR 
MAY  PAY  JUDGMENT-CBEDITOB. 

I  Gotttraetion  of  seetion. 

t  Even  if  slierifr  disqualified   from  leyying 
execution. 

3.  PtTment  of  debt  by  garnishee. 

L  C^utmctioii  of  Bectlom* — This  section 
in  BO  way  trenches  upon  soverel^rnty  of 
■tttc.  nor  does  it  impose  upon  any  officer  of 
>Ute  any  duties  which  could  embarrass  his 
performance  of  official  duties. — Skelly  v. 
Wettminster  8.  Dist.  103  Cal.  652,  <59.  87 
Pit  141. 

1  Btcs  If  a  sherlfl  were  4la«iuillllc4 
***■  leTTlMK  exeeutlon,  on  general  princi- 
ples, upon  the  judgement  a^rainst  himself  and 
liis  sureties,  the  other  judgrment-debtors 
^  the  right,  under  this  section,  after  the 
execotlon  had  regularly  issued,  to  satisfy 
the  seme   without    a    formal    levy.      Upon 


making  such  payment,  and  the  money  hav-' 
ing  gone  to  the  party  entitled  to  receive  It, 
they    were    entitled    to    have    the   Judgment, 
against  them  satisfied  of  record. — Buckeye 
Refining  Co.  v.  Kelly,  16S  Cal.  8.  15,  124  Pac. 
586. 


S.     Payment     of     debt     by     samlsbee* — 

Where  plaintiff  recovered  judgment  against 
defendants  and  thereafter  assigned  said 
judgment,  and  subsequent  to  assignment, 
and  before  notice  thereof  to  defendants,  de- 
fendants paid  portion  of  judgment  to  sher- 
iff who  had  served  garnishment  upon  them 
in  one  actio;!,  and  portion  to  constable  upon 
execution  held  by  him  for  collection  in  an- 
other action:  held  that  payment  so  made  by 
defendants  to  constable  and  sheriff  did  not 
satisfy  Judgment  pro  tanto  as  against  as- 
signee.— Brown  v.  Ayres,  33  Cal.  525,  529, 
91  Am.  Dec.  655. 

Rlsht  of  plaintiff  to  anmnion  and  drnrye 
himself  aa  irarnlahee*  55  L*.  R.  A.  358. 


§m.  EXAMINATION  OF  DEBTOBS  OF  JUDGBIENT  DEBTOB.  OB  OF 
THOSE  HAVINa  PBOPEBTY  BELONGING  TO  HIM.  After  the  issuing  or 
return  of  an  execution  against  property  of  the  judgment  debtor,  or  of  any  one 
of  Beveral  debtors  in  the  same  judgment,  and  upon  proof  by  affidavit  or  other- 
wise, to  the  satisfaction  of  the  judge,  that  any  person  or  corporation  has  prop- 
^  of  such  judgment  debtor,  or  is  indebted  to  him  in  an  amount  exceeding 
fifty  dollars,  the  judge  may,  by  an  order,  require  such  person  or  corporation,  or 
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any  officer  or  member  thereof,  to  appear  at  a  specified  time  and  place  before 
him,  or  a  referee  appointed  by  him,  and  answer  concerning  the  same. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  f  241 
Practice  Act;  amendment  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  157,  held  unconstitutional,  see  history,  S  6 
ante;  amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907, 
p.  685,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  459. 


BXAMINATION  OF  DEBTOBS  OP 
JUDGMENT-DEBTOB. 

1.  Affidavit — Sufficiency  of. 

2.  Same — Purpose  of. 

3.  Adverse  claim  of  title  by  garnishee. 

4.  Complaint  in  nature  of  creditors'  bilL 

5.  Construction  of  section. 

6.  Constitutionality  of  section. 

7.  Creditor's  election  to  proceed. 

8.  Debts  subject  to  garnishment. 

9.  Default — Can  not  be  entered  upon  affi- 

davit. 

10, 11.  Examination  of  party  necessary. 

12.  Jurisdiction  —  Showing   sufficient    co 

confer. 

13.  Moneys  held  by  officer — Not  taken  at 

time  of  arrest. 

14.  Order  to  pay  moneys — In  custody  of 

officers. 

15.  Proceedings  do  not  imply  any  notice  of 

garnishment. 

16, 17.  Second     examination     of     judgment- 
debtor. 

18.  Showing  as  to  notice  of  garnishment — 
Not  required. 

19-  22.  Supplementary  proceedings— Not  ade- 
quate remedy — Creditors '  bill  lies. 

23.  Word  "debt"  — As   used   in   law  of 
garnishment. 

As  to  unvrarmnted  character  of  order  to 
third  person  elalmlns  an  Interest  to  deliver 
Koods  In  his  possession,  see,  post.  §  719,  note 
pars.  6,  7. 

1.  Allldavlt— Pnfllciency  of. — An  affidavit 
Inaugruratinsr  supplementary  proceeding:  is 
sufficient  compliance  with  statute,  when. — 
See  Coffee  v.  Haynes,  124  Cal.  561,  56S,  664, 
71  Am.  St.  Rep.  99,  57  Pac.  482. 

a.  Same  —  Purpose  of. — Affidavit  serves 
no  other  purpose  than  as  basis  to  set  pro- 
ceedings in  motion.  It  is  not  pleading  like 
complaint,  to  which  party  summoned  is  to 
plead,  and  in  default  of  pleading:  thereto 
to  be  taken  in  proceeding:  as  true. — Hath- 
away v.  Brady.  26  CaL  581,  590. 

S.     Adverse  clalni  of  title  by  sramliihee^ — 

Fund  can  not  be  reached  by  proceeding's 
supplementary  to  execution,  where  the  gar- 
nishee denies  possession  or  control  of  any 
credits  or  other  property  of  Judgment- 
debtor  and  asserts  title  to  assets  in  himself. 
In  such  case  supplementary  proceedings  do 
not  supersede  remedy  by  action  for  reason 
that  they  are  not  adequate  to  accomplish 
purpose  of  action. — Rapp  v.  Whlttler,  113 
Cal.    429,    431,.  45    Pac    703.      See    SwlCc    v. 


Arents,  4  Cal.  890;  Herrlich  v.  Kaufmann,  99 
Cal.  271,  27  Am.  St  Rep.  50,  33  Pac.  857; 
Lewis  V.  Chamberlain,  108  Cal.  525,  41  Pac. 
413. 

4.  Complaint  In  natnre  of  creditors*  bill 

Is  proper  procedure  where  adverse  claim  or 
title  is  set  up  by  garnishee  to  funds  sought 
to  be  subjected  to  satisfaction  of  Judgment 
against  debtor. — Rapp  v.  Whittier,  113  Cal. 
429,  431,  46  Pac.  703. 

As  to  creditors'  bill  when  rcatedy  by  snp- 
plementary    proceeding    Is    Inadeqnate,    see 

pars.  19-21,  this  note. 

5.  Constmctlon  of  section. — The  above 
section  and  section  720,  post,  even  though  it 
be  admitted  that  they  have  any  application 
to  an  officer  holding  property  of  Judgment- 
debtor  by  virtue  of  legal  process  issued 
against  him.  neither  section,  however,  con- 
fers on  court  power  to  order  such  property 
sold,  nor  to  direct  that  proceeds  thereof  be 
paid  to  clerk  of  court. — ^Brown  v.  Moore,  €1 
Cal.  432,  486. 

6.  Const  Itntlonallty  of  section^ — Provi- 
sions of  this  section  and  of  section  719, 
post,  are  constitutional. — Coffee  v.  Haynea, 
124  Cal.  561.  564,  71  Am.  St  Rep.  99,  57  Pac 

482. 

7.  Creditor's    election    to    proceed. — The 

creditor  has  his  election  to  proceed. against 
debtor  of  Judgment-debtor  under  provisions 
of  this  section  (5  241  Practice  Act),  or  he 
may  proceed  against  immediate  debtor 
either  under  section  714,  ante  (9  238  Prac- 
tice Act),  or  in  section  715,  ante  (S  239 
Practice  Act). — Adams  v.  Hackett,  7  Cal. 
187,  202. 

8.  Debts  subject  to  garnishment. — Pro- 
ceedings under  this  and  succeeding  sections 
can  reach  everything  which  could  formerly 
have  been  made  to  contribute  to  payment  of 
Judgment,  by  aid  of  creditor's  bill,  and 
where  it  was  held  that  creditor's  bill  would 
reach  choses  in  action  arising  from  torts 
committed  on  property  of  Judgment-debtor, 
to  which  his  creditor  would  have  right  to 
resort. — Staples  v.  May,  87  Cal.  178,  191,  25 
Pac.  346.  See  Hudson  v.  Plets,  11  Paige 
(N.  Y.)  180. 

9.  Default— Can  not  be  entered  upon  afll- 
davit. — It  is  simply  basis  for  order  for  pur- 
pose of  acquiring  Jurisdiction  of  party  who 
was  before  stranger  to  case. — Hathaway 
V.  Brady,  26  Cal.  581,  690. 

10.  Ejcamlnation    of    party    necessary. — 

There  is  nothing  in  this  and  succeeding  sec- 
tions authorising  court  to  make  order  for 
spplication  of  property  of  Judgment-debtor 
In  hands  of  third  party,  to  satisfaction  of 
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Judgmtnt,  without  first  ascertaining,  by 
examination  of  party  alleged  to  have  prop- 
erty in  his  possession,  truth  of  such  allegra- 
tlon.— Hathaway  y.  Brady,  2$  Cal.  681,  689. 

11.  Judgment  can  not  be  rendered  with- 
out examination  of  irarnishee. — ^Hlbernia 
SsT.  ft  Lfc  Soc  V.  Superior  Court.  66  Cal.  266. 

IX  Jvrlsdietloii  —  Showlaff  snfllcleiit  to 
eeafcr* — ^Where  on  examination  of  grar- 
nlshee  in  supplementary  proceedingrs,  ref- 
eree ordered  srarnishee  to  pay  certain  sum, 
but  denied  costs,  and  action  was  subse- 
quently commenced  by  Judgrment- creditor 
against  erarnishee  for  amount  "and  costs," 
held  that  where  It  was  shown  that  copies 
of  order  and  of  affidavit,  on  which  supple- 
mentary proceedings  were  based,  requiring: 
garnishee  to  appear  for  examination  be- 
fore referee,  were  duly  served  upon  him, 
and  that  In  obedience  thereto  he  appeared 
and  was  examined;  this  was  sufficient  to 
give  court  jurisdiction  of  his  person  in 
supplementary  proceedlnsrs.  and  Juderuient 
for  principal  amount  in  subsequent  action 
was  proper  after  modification  by  striking 
therefrom  amount  of  costs  in  supplemen- 
tary proceedinflTS. — Bronzan  v.  Drobaz,  98 
CaL  647,  662,  29  Pac.  264. 

11.  Momeya  hel4  by  an  ofllcer— Not  takem 
•t  tlaie  ef  arrest,  nor  from  person  of  de- 
fendant, and  having  no  connection  what- 
ever with  cause  of  arrest,  and  having:  come 
into  possession  of  officer  with  consent  and 
by  direction  of  owner,  is  not  held  in  official 
capacity,  and  officer  owes  no  official  duty 
to  dispose  of  it  in  such  capacity;  and  such 
money  may  be  reached  by  grarnishment 
opon  proceedings  supplementary  to  execu- 
Uon.— Coffee  v.  Haynes,  124  Cal.  661,  667,  71 
Am.  St.  Rep.  99,  67  Pac.  482. 

14.  Order  to  pay  moneys— In  enstody  of 
•fleers^ — Court  exceeds  its  power  in  making 
order  requiring  officers  holding  property  of 
judgment-debtor  by  virtue  of  legal  process 
issued  against  him,  to  pay  to  clerk  of 
•uperlor  court  proceeds  of  property  sold 
under  execution  held  by  officers  against 
judgment-debtor,  and  for  disobedience  of 
such  void  order  officers  can  not  be  law- 
fully punished  for  contempt. — Brown  v. 
Moore,  61  Cal.  482,  48Cl;  Williams  v.  Dwin- 
nelle,  61  CaL  442;  Quimbo  Appo  v.  The  Peo- 
ple. 26  N.  T.  681. 

Uk  Prececdlnga  do  not  Imply  any  notlee 
«f  garnishments — It  is  special  proceeding, 
which  can  only  be  Inaugurated  after  execu- 
tion has  been  issued  and  returned  unsatis- 
fied in  whole  or  In  part.  It  may  be  com- 
menced by  affidavit  or  other  proof  showing 
that  any  person  has  property  of  judgment- 
debtor. — Carter  v.  Los  Angeles  Nat.  Bank, 
116  Cal.  870,  874,  48  Pac.  332. 

IC  8eeen*  examination  of  Jn4giaent- 
deb4er« — An  order  subjecting  a  judgment- 
debtor  to  a  second  examination  upon  pro- 
ceedings supplemental  to  execution  can  not 
be  had  without  disclosing  some  new  facts. 
Such  an   order    is   unwarranted    in    a   case 


where  the  second  affidavit  is  Identical  with 
the  first,  except  that  it  sets  forth  that  the 
defendant  withdrew  a  certain  amount  of 
money  from  a  bank,  but  does  not  allege  that 
the  affiant  did  not  at  the  time  of  the  first 
examination  have  full  knowledge  of  the 
facts  concerning  the  withdrawal  of  the 
money. — People  ex  rel.  Dorrls  v.  MoKamy, 
28  Cal.  App.  196,  161  Pac.  748. 

17.  An  order  made  upon  such  an  examin- 
ation that  the  salary  of  the  debtor  was  not 
necessary  for  the  support  of  his  family,  be- 
cause he  had  not  satisfactorily  accounted 
for  certain  money  which  he  had  months  be- 
fore drawn  from  a  bank,  is  unauthorized, 
where  his  testimony  Is  uncontradicted  that 
he  spent  such  bank  money  for  election  ex- 
penses and  litigation. — People  ex  rel.  Dor- 
rls V.  McKamy,  28  Cal.  App.  196.  161  Pac. 
748. 

18.  Sho^pring  as  te  notiee  of  garnisliment 
•—Not  reqnired. — No  showing  is  required  to 
effect  that  notice  of  garnishment  has  been 
served  upon  person  alleged  to  have  prop- 
erty of  Judgment-debtor. — Carter  v.  Los  An- 
geles Nat.  Bank,  116  Cal.  370,  374,  48  Pac. 
332. 

19.  Supplementary  proceedings— Not  ade- 
qnate    remedy  —  Creditors*     bill     lies. — The 

general  rule  is  that,  since  the  above  section 
and  the  following  sections  to  and  including 
section  720,  post,  provide  for  proceedings 
supplementary  to  execution,  a  resort  must  be 
had  to  such  proceedings  before  a  creditors' 
bill  will  lie;  but  where  such  statutory  pro- 
ceedings do  not  afford  an  adequate  remedy, 
as  In  the  case  where  there  has  been  a  void 
transfer  of  personal  property  by  the  judg- 
ment-debtor and  the  fransferee  claims  title, 
such  supplementary  proceedings  do  not  sus- 
pend the  remedy  by  an  action  under  credi- 
tors* bill. — ^Henderson  v.  Denehy,  American 
Tile  Co.,  —  Cal.  App.  — ,  191  Pac.  558,  apply- 
ing the  doctrine  in  Rapp  v.  Whittier,  113 
Cal.  429,  46  Pac.  703;  Phillips  v.  Price,  153 
Cal.   146,  94  Pac.  617. 


As  to  cemplnint  In  nature  of  creditors* 
bill,  see  par.  4.  this  note. 

20.  Proceedings  supplementary  to  exe- 
cution have  not  superseded  or  abolished  the 
right  of  one  to  bring  a  suit  in  the  nature 
of  a  credited  bill,  and  where  one  asserts 
title  under  a  transfer  from  a  debtor  and  ad- 
versely to  him,  it  is  not  necessary  to  pur- 
sue the  course  here  provided  for;  it  would 
avail  nothing,  and  in  such  case,  the  pro- 
ceedings here  provided  do  not  supersede 
the  remedy  by  action,  for  the  reason  that 
they  are  not  adequate  to  accomplish  the 
purposes  of  the  action. — ^Unlon  Collection 
Co.  V.  Snell,  6  Cal.  App.  130,  132,  89  Pac. 
859. 

21.  The  action  to  compel  a  debtor  of  the 
judgment-debtor  to  apply  the  debt  due  the 
latter  to  the  satisfaction  of  the  judgment  is 
a  statutory  "proceeding  supplementary  to 
execution"  and  is  designed  to  take  the  place 
of  the  equitable  remedy  by  creditors'  bill — 
formerly  the  only  method  of  reaching  assets 
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which  could  not  be  seized  on  execution.— 
Nordstrom  v.  Corona  City  Water  Co.,  165 
Cal.  206,  211.  100  Pac.  242. 

22.  Resting:  upon  the  doctrine  applicable 
grenerally  to  proceedingrs  In  courts  of  chan- 
cery that  equitable  relief  c^n  not  be  had 
except  where  the  plaintiff  appears  to  be 
without  a  plain,  speedy  and  adequate  rem- 
edy at  law,  and  creditors'  bill  In  equity  to 
reach  Indebtedness  due  a  judgrment-debtor 
can  not  be  maintained  where  the  relief 
sougrht  may  be  obtained  under  this  and  the 
followinsr  sections.     But  where  these  statu- 


tory proceedings  do  not  afford  an  adequate 
remedy,  relief  by  creditors'  bill  may  still  be 
had.— Phillips  v.  Price,  168  Cal.  146,  147. 
148,  94  Pac.  617. 

28.  IVord  ''debt'*— As  used  la  law  of  sar- 
alshaieat  includes  only  le^ral  debts — causes 
of  action  upon  which  defendant  in  attach- 
ment, under  common-law  practice,  could 
maintain  an  action  of  debt,  or  Indebitatus 
assumpsit — and  not  mere  equity  claims. — 
Hassle  v.  Ood  Is  with  Us  Cong:..  35  Cal.  378, 
886,  386;  Redondon  B.  Co.  v.  Brewer.  101 
Cal.  322,  326,  36  Pac.  896. 


§  718.    WITNESSES  REQUIRED  TO  TESTIFY.  Witnesses  may  be  required 

to  appear  and  testify  before  the  judge  or  referee,  upon  any  proceeding  under 

this  chapter,  in  the  same  manner  as  upon  the  trial  of  an  issue. 

History:     Enacted  March  11,  1872,  re-«nactment  of  S  242  Practice 
Act. 

1.     President  of  eorpomttoM— Duty  to  ap-  Is  not  authorised  to  wait  to  be  subpoenaed 

pear  for  corporation. — It  is  the  duty  of  the  as  a  witness. — Drew  v.  Superior  Court,  180 

president  to  appear  and  answer  for  a  corpo-  Cal.  711,  182  Pac.  417. 
ration  in  supplementary  proceedings  and  he 


§  719.  JUDGE  MAT  OBDER  PBOPEBTY  TO  BE  APPLIED  ON  EXECU- 
TION.  The  judge  or  referee  may  order  any  property  of  the  judgment  debtor, 
not  exempt  from  execution,  in  the  hands  of  such  debtor,  or  any  other  person, 
or  due  to  the  judgment  debtor,  to  be  applied  toward  the  satisfaction  of  the 
judgment;  but  no  such  order  can  be  made  as  to  money  or  property  in  the 
hands  of  any  other  person  or  claimed  to  be  due  from  him  to  the  judgment 
debtor,  if  such  person  claims  an  interest  in  the  property  adverse  to  the  judg- 
ment debtor  or  denies  the  debt. 

History:  Eiiiacted  March  11,  1872,  re-enactment  in  part  of  §  243 
Practice  Act;  amendment  by 'Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  157,  held  unconstitutional,  see  history,  S  5 
ante;  amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907» 
p.  685,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  459. 

ORDEBING  PROPERTY  TO  BE  APPLIED 
ON  EXECUTION. 

1.  Claim    of    interest  —  As    warehouseman, 

under  lien. 

2.  Court  is  not  bound  by  garnishee's  denial, 

when. 

3.  Funds  in  hands  of  garnishee — Claimed  by 

garnishee  to  be  held  by  him  in  trust. 

4.  Judgment  by  default — Can  not  be  entered. 

6.  Order  to  third  person — To  apply  property 
to  satisfaction  of  judgment. 

6.  Same  —  To    deliver    goods    in    which    he 

claims  an  interest — Unwarranted. 

7.  Same — Violation  of  order  not  contempt. 

8.  Proceedings — Must  be  strictly  pursued. 

9.  Bemedies  of  judgment-creditor — Election. 

10.  Beversal  of  judgment  upon  which  proceed- 

ings based — ^Effect  of. 

11.  Bulings    on    evidence  —  No    final    order 

entered — ^Appeal  does  not  lie. 


12.  Writ  of  review— Will  issue  where  default 
is  entered. 

See,  also,  ante,  |  544  and  note. 

1.  Clalni  off  iiitercat— -As  warekoose^am. 
vnder  Ii«B. — One  who  claims  a  warehouse- 
man's lien  on  property  claims  an  interest 
therein  within  the  meaning:  of  section  719, 
ante. — Colyear  v.  Superior  Court,  40  Cal. 
App.  462,  181  Pac.  74. 

2.  Court  Is  not  bound  by  tbe  saralsbee** 
denial  of  the  debt  if  the  undisputed  facts 
show  that  the  debt  really  existed  at  the 
time  of  service  of  the  writ  of  execution. 
The  mere  denial  by  the  garnishee  of  the 
indebtedness  which  the  other  averments 
and  admissions  of  the  parties  showed  to  be 
an  erroneous  conclusion  from  the  whole 
transaction  should  not  be  deemed  sufficient 
to  devest  the  court  of  Jurisdiction  to  make 

the    order    provided    for    in    this    section. 

Pinch   V.    Pinch,   12   CaL   App.   274,   279.    107 
Pac.  694. 
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im4m  Ib  haa4s  of  sa^vtaliee— Claimed 
liahec  to  be  keld  by  blai  te  tmst  and 
speei&Ily  appropriated  for  payment  of  cer- 
tain debts,  and  in  which  sarnlshee  claims 
to  bave  no  personal  interest  as  to  part  or- 
dered to  be  paid  In  supplementary  proceed- 
ings. In  absence  of  explicit  findings  of  ref- 
eree as  to  whether  such  funds  were,  under 
circumstances,  to  apply  to  payment  of  such 
debts,  or  whether  or  not  debts  to  which 
fund  was  to  be  applied  remained  unpaid, 
was  -witlifn  peculiar  province  of  referee  to 
decide  upon  all  facts  of  transaction,  and 
that  in  absence  of  explicit  flndlng^s,  court 
will  assume  that  referee  found  facts  neces- 
sary to  support  Judgment. — Parker  v.  Pagre, 
3S  Cal.  522,  626. 

•4.  JwJgTient  by  defsalt— Can  aot  be  em^ 
terc*  under  statute  in  proceedings  supple- 
mentary to  execution. — ^Hlbernla  Sav.  &  Lb. 
Superior  Court,  66  Cal.  266. 


9  to  third  person— To  apply  prdp- 

ts    aatlBfaetton   of  Jwd^meat    must    be 

upon    answers    of    party    summoned. 

uch    other   testimony   as   may   be   ad- 

In    connection  with   answers. — Hath- 

V.  Brady,  26  CaL  681,  690. 

«.  Sasa^— To  deliver  sooda  in  whieb  he 
etelass  am  Interest— Unwarranted* — An  order 
in  a  proceeding  supplementary  to  execution 
directiner  a  third  party  having  possession 
of  grooda  belonging  to  the  Judgment-debtor, 
directing:  the  delivery  of  such  goods  to  the 
Judsment-credltor,  is  wholly  unwarranted* 
where  such  party  claimed  an  interest  in  the 
prooda. — Colyear  v.  Superior  Court,  40  Cal. 
App.    4S2,  181  Pac.  74. 

7.  flanse —- Violation  of  order  not  eon- 
teaipC' — ^Violation  of  order  no  ground  for 
contempt. — Colyear  v.  Superior  Court,  40 
Cal.   App.   462,  181  Pac.  74. 

&  l*reeeediny— Mnat  he  strictly  pvraned, 
but  for  purposes  of  decision  it  will  be  as- 


sumed that  they  were  regular. — Hathaway 
V.  Brady,  26  Cal.  681,  690. 

9.  Remedies  of  JadarmeBt- creditor— Elec- 
tion.— ^The  law  provides  three  remedies  for 
Judgment-creditors  who  seek  to  recover  as 
against  third  persons:  (1)  by  supplemen- 
tary proceedings  provided  for  in  above  sec- 
tion; (2)  by  a  separate  action  to  establish 
the  indebtedness  if  it  be  denied  and  to  re- 
cover the  debt  as^uthorized  by  section  720. 
post,  and  (3)  by  'a  proceeding  to  enforce 
the  statutory  liability  imposed  upon  the 
garnishee  by  section  644,  ante. — Finch  v. 
Finch,  12  Cal.  App.  274,  284,  107  Pac.  594. 

10.  Reversal  of  Jndsnient  npon  which 
proceedings  based— Klfect  of. — Reversal  of 
the  Judgment  upon  which  proceedings  are 
based  ends  proceedings,  and  if  garnishee 
has  complied  with  order  directing  him  to 
pay  over  money  he  will  be  entitled  to  re- 
cover the  amount  paid. — Turner  v.  Mark- 
ham,  166  Cal.  68,  69,  103  Pac.  319. 

11.  RnlinsB  on  evidenee  No  flaal  order 
entered— Appeal  does  not  lie  from. — On  an 

examination  in  supplementary  proceedings 
where  exceptions  are  taken  to  rulings  on 
the  admissibility  of  evidence,  but  there  was 
no  final  Judgment  entered  in  the  matter  as 
contemplated  in  the  above  section,  and  the 
court  entered  no  final  order  determining  any 
right  or  liability,  the  rulings  upon  the  ad- 
missibility of  the  proposed  evidence  were 
not  orders  taken  the  meaning  of  section 
963,  post,  respecting  "special  orders  made 
after  final  Judgment,"  and  for  that  reason 
no  appeal  lies. — Watson  v.  Pryor,  —  Cal. 
App.  — ,  193  Pac.  797,  applying  the  doctrine 
in  McGuire  v.  Drew,  83  Cal.  226,  23  Pac.  312. 

12k  UTrit  of  review — ^UTill  issue  where  de- 
fault is  entered  upon  proceedings  supple- 
mentary to  execution  in  superior  court 
upon  Judgment  rendered  in  Justices'  court. 
— Hibernia  Sav.  &  L.  Soc.  v.  Superior  Court, 
66  Cal.  266. 


§  720.  PBOOEBDmOS  UPON  CLAIM  OF  ANOTHSB  PABTY  TO  PROP- 
ERTY,  OB  ON  DENIAL  OF  INDEBTEDNESS  TO  JTTDOMENT  DEBTOB.  If 
it  appears  that  a  person  or  corporation,  alleged  to  have  property  of  the  judg- 
ment debtor,  or  to  be  indebted  to  him,  claims  an  interest  in  the  property 
adverse  to  him,  or  denies  the  debt,  the  judgment  creditor  may  maintain  an 
action  against  such  person  or  corporation  for  the  recovery  of  such  interest  or 
debt ;  and  the  court  or  judge  may,  by  order,  forbid  a  transfer  or  other  disposi- 
tion of  such  interest  or  debt,  until  an  action  can  be  commenced  and  prosecuted 
to  judgment.  Such  order  may  be  modified  or  vacated  by  the  judge  granting 
the  same,  or  the  court  in  which  the  action  is  brought,  at  any  time,  upon  such 
terms  as  may  be  just. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  244  Practice 
Act:  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  157,  held  unconstitutional,  see  history,  S  5  ante; 
amendment  approved  March  19,  1907.  Stats,  and  Amdts.  1907,  p.  686, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  459. 
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CLAIM  BY  ANOTHER  PARTY—DENIAL      Corona   City   Water   Co.,    155   Cal.    209, 
OF  INDEBTEDNESS.  Pac.  242. 


100 


1.  Action  based  upon  order  —  Proof  re- 

quired. 

2.  Action  by  creditors  in  supplementary 

proceedings. 

3-  6.  Same — Order  of  court — Sufficiency  of. 

7.  Same — Order  to  sue — Creditors'  bill  in 
equity, 

Sf  9.  Same — To  enforce  garnishment. 

10.  Adverse  claim  of  garnishee  —  Is  sub- 

stantially set  forth  and  interpleaded, 
when. 

11.  Same— Action  to  adjust. 

12.  Same  —  Not    adjudication    of    rights, 

when. 

13.  Same  —  Order   to    surrender    property 

mentioned  in  affidavit. 

14, 15.  Constitutionality  of  statute. 

16.  Conveyance — By  judgment-debtor. 

17, 18.  Same — Of  property  to  third  person — 
By  garnishee. 
19.  Creditors'  who    are    entitled    to    trust 
fund. 

20,21.  Denial  in  bad  faith  and  for  purpose 
of  delay — ^Authority  of  court. 

22.  Distinction  —  Between  actions  basod 

upon  garnishment. 

23.  Due  process  of  law. 

24.  Findings  as  to  bad  faith. 

25.  Foreclosure    of    equitable   mortgager — 

Jury  properly  denied. 

26.. Garnishee — May  pay  money  into  court 
— Action  under  section. 

27.  Indebtedness    denied    by    garnishee — 

Order  to  commence  action. 

28.  Bemedy  of  creditor — Against  fraudu- 

lent assignee. 

29.  Transfer    of    property  —  May    be    re- 

strained. 

See,  ante,  S  717  and  note. 

!•  ActtoB  based  npoa  order— Proof  re- 
quired*— In  action  based  upon  order  under 
this  section,  plaintiff  is  required  to  aver  and 
prove  existence  of  order  and  of  proceedlng:s 
upon  which  order  was  found,  as  without 
proceedinsrs,  order  would  be  nullity,  and 
without  order  action  can  not  be  maintained. 
— Bryant  v.  Bank  of  California,  2  Cal.  Un- 
rep.  128,  7  Pac.  128,  129. 

2.  Aetlon  by  creditors  la  snpplemeatary 
proceedlncrs. — Thoug:h  setting  forth  distinct 
causes  of  action,  the  creditors  may  brine  a 
consolidated  action  to  enforce  mechanics' 
liens,  and  in  such  an  action  a  single  Judg- 
ment Is  proper. — ^Nordstrom  v.  Corona  City 
Water  Co.,  155  Cal.  210,  100  Pac.  242. 

3.  Same— Order  off  conrt— Salllcleney  of. — 
An  order  of  court,  authorizing-  an  action  to 
be  brought  hereunder,  substantially  com- 
plying with  the  law,  though  not  following 
the  precise  language  of  this  section,  is  suffi- 
cient to  permit  such  action. — ^Nordstrom  v. 


4.  Order  under  this  section  is  not  essen- 
tial to  right  of  action  against  garnishee 
after  supplemental  proceedings  to  point  of 
securing  denial  of  Indebtedness  to  judg- 
ment-debtor.— Nordstrom  v.  Corona  City 
Water  Co.,  165  Cal.  206,  209,  100  Pac.  242. 

5.  Although  order  does  not  follow  the 
precise  language  of  the  section,  if  when 
read  in  the  light  of  the  proceedings  leading: 
up  to  its  making  it  substantially  complies 
with  the  law,  it  is  sufficient. — ^Nordstrom  v. 
Corona  City  Water  Co..  165  Cal.  206,  209, 
100  Pac.  242. 

6.  Where  the  fund  garnisheed  is  claimed 
by  one  claiming  to  be  the  assignee  of  the 
Judgment-debtor  by  assignment  prior  to  the 
levy,  the  proper  course  is  to  authorize  the 
bringing  of  a  suit  by  the  Judgment-creditor 
nvaking  such  assignee  a  party. — Schino  v. 
Cinquini,  7  Cal.  App.  244,  247,  94  Pac.  83. 

.  7.  Same— Order  to  B«e— Creditors'  bill  la 
equity. — Where  it  appears  that  the  person 
charged  with  holding  property  belonging  to 
a  Judgment-debtor  claims  title  to  the  prop- 
erty for  himself,  or  denies  the  debt,  relief 
may  be  sought  by  creditors*  bill  In  equity 
without  proceeding  hereunder,  since  this 
section  could  give  him  nothing  more  than 
the  right  to  sue. — Phillips  v.  Price,  163  Cal. 
150,  94  Pac.  617. 

8.  Same — ^To    enforce    garnlsbment. — The 

garnishee  can  make  no  defense  to  an  action 
brought  under  the  authority  of  this  section, 
that  did  not  exist  at  the  date  of  the  gar- 
nishment levied  upon  him;  and  a  subsequent 
Judgment  obtained  by  him  against  the  de- 
ceased Judgment-debtor  is  no  such  defense, 
and  can  not  be  set  off  against  the  demand 
of  the  Judgment-debtors,  based  upon  the 
lien  of  the  garnishment. — ^Nordstrom  v. 
Corona  City  Water  Co.,  155  Cal.  211,  100 
Pac.  242. 

9.  The  right  to  maintain  an  action  such 
as  is  here  authorized,  for  the  recovery  of 
debts  due  the  Judgment-creditor,  Is  in  no 
way  dependent  upon  any  precedent  gar- 
nishment of  such  debts  under  the  authority 
of  section  688,  ante. — Nordstrom  v.  Corona 
City  Water  Co.,  165  Cal.  211,  100  Pac.  242. 

10.  Adverse  claim  off  garalahee  Is  anb- 
stantlally  set  ffortb  and  Interpleaded  when, 

upon  examination,  he  fully  informs  court 
of  all  such  adverse  claims. — Peering  v. 
Richardson-Kimball  Co.,  109  Cal.  73,  84,  41 
Pac.  801. 

11.  Same  ^~  Action  to  adjast. — Where 
there  is  no  pretense  of  bad  faith  on  part  of 
garnishee,  and  no  dispute  as  to  facts  as  to 
adverse  claims  to  funds.  Judge  is  authorized 
only  to  make  an  order  to  effect  that  action 
might  be  brought  against  garnishee,  to 
which  action  other  persons  claiming  liens 
upon  property  may  be  made  parties,  to  end 
that  all  adverse  claims  might  be  adjusted, 
and  conclusively  settled  in  such  action.-^ 
"Peering  v.  Richardson-Kimball  Co.,  109  CaL 
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73.  83.  41  Pac.  801.  See  Roberts  t.  Lan- 
decker.  9  CaL  262;  Parker  y.  Paflpe,  38  Cal. 
S22;  Robinson  v.  Tevis,  38  Cal.  612,  614; 
Hartman  v.  Olvera,  51  Cal.  501,  502;  Ex  parte 
Hollls.  59  Cal.  406,  414. 

12.  SAMie— Not  adjmdicatlon  of  riskts, 
wlieBd — Order  of  judgre  on  proceedinirs  sup- 
plementary to  execution  where  garnishee 
claims  property  is  not  an  adjudication  of 
rier^ta  of  parties.  His  only  power  in  prem- 
ises Is  to  make  an  order  authorlzingr  Juds- 
na en t -creditor  to  institute  action  in  proper 
court,  and  if  he  choose  to  do  so,  to  forbid 
transfer  pending  action. — High  v.  Bank  of 
Commerce,  103  Cal.  525,  627,  37  Pac.  508;  Mc- 
Dowell V.  Bell,  86  Cal.  615,  25  Pac.  128. 

IS.  Same— Order  to  sarreadcr  property 
■temtloaed  la  afldaTit,  can  not  be  legally 
made  except  upon  admission  of  garnishee 
that  property  is  property  of  Judgment- 
debtor. — ^Lewis  T.  Chamberlain,  108  Cal. 
525.   327.  41  Pac.  413. 

14.  CoastltatloaalltT  of  statute. — Statute 
is  not  unconstitutional  in  that  Judgment- 
debtor  bas,  under  it,  no  notice  of  supple- 
mentary proceedings  after  Judgment  affect- 
ing his  rights  of  property. — High  v.  Bank  of 
Commerce,  96  Cal.  886,  388,  29  Am.  St.  Rep. 
121.  30  Pac.  666.  See  Hexter  v.  Clifford,  5 
Colo.  168;  Gibson  t.  Haggerty,  37  N.  T.  566; 
Lynch  ▼.  Johnson,  48  N.  Y.  27,  32. 

19.  Compare  I  Bryant  v.  Bank  of  Cali- 
fornia, 2  Cal.  Unrep.  128,  7  Pac.  128,  131 
^concurring  opinion  of  Ross,  J.);  also 
Bryant  v.  Bank  of  California.  2  Cal.  Unrep. 
5€7.   8  Pac  644   (opinion  of  Myrick,  J.). 

1C  CoMTreyaace  By  the  Jadgment-debtor. 
— Code  provisions  relating  to  proceedings 
supplementary  to  execution,  without  pro- 
visions contained  in  this  section,  can  not 
take  place  of  creditor's  bill,  where  Judg- 
ment-debtor* had  "conveyed"  property  to 
third  person  who  claimed  title  under  such 
conveyance. — ^Lewis  v.  Chamberlain,  108  Cal.' 
525.  528.  41  Pac.  413. 

17.     8a>s«— Of  property  to  third  persoa— 
By  samlahee^ — Where  on  day  affidavit  was 
filed  for  instituting  proceedings  supplemen- 
tsLry  to  execution  garnishee  conveyed  prop- 
erty to   one  W,  who  subsequently  conveyed 
to  If.  and  court,  upon  examining  garninhee, 
found  and  adjudged  that  property  was  prop- 
erty   of   Judgment-debtor,  and  that  neither 
f^amisbee    nor    W    ever    had    any    interest 
therein,    and    ordered   that    execution    issue 
in   c&se,  in  which  all  proceedings  were  con- 
ducted, and  property  be  subjected  to  satis- 
faction   of  Judgment,  and  that   receiver  be 
appointed    to    take    possession    of    property 
and    subject   same   to   satisfaction   of  Judg- 
ment:   held,    that    court    exceeded    Jurisdic- 
tion,   and    writ   of   prohibition   would   issue 
rei* training    court   and   Judge    thereof   from 
furtber    proceedings. — McDowell  v.   Bell,   86 
Cal.  615.  616.  25  Pac.  128. 

18.  Only  power  of  court  to  make  order  in 
reference  to  property  conveyed  by  garnishee 
Is  to  authorise  creditor  to  institute  action 
in    proper    court    against    parties    claiming 


property,  for  recovery  of  same,  and  subjec- 
tion thereof  to  satisfaction  of  debt,  and  for- 
bid transfer  of  property  until  such  action 
can  be  commenced  and  prosecuted  to  Judg- 
ment.— McDowell  V.  Bell,  86  Cal.  616,  616,  26 
Pac.  128.  See  Hartman  v.  Olvera,  61  Cal. 
601. 

10.  Creditors  who  are  entitled  to  trast 
fund  under  arrangement  between  Judgment- 
debtor  and  garnishee,  are  not  concluded  by 
proceeding  supplementary  to  execution, 
since  they  are  not  parties  to  it,  and  there- 
fore are  not  bound  by  it,  ahd  may  yet,  by 
action  in  nature  of  bill  of  interpleader, 
settle  rights  of  all  parties  interested. — 
Parker  v.  Page.  38  Cal.  622,  627. 

an.  Denial  ia  bad  faith  and  for  purpose  of 
delay-— Authority  of  court. — Court  may  make 
order  authorising  Judgment-creditor  to  In- 
stitute action  against  garnishee  only'  when 
garnishee,  in  good  faith,  denies  that  he  has 
property  of  Judgment-debtor,  or  is  in  any 
way  indebted  to  him,  but  where  it  is  evi- 
dent that  garnishee  is  acting  in  bad  faith 
in  denying  indebtedness  to  Judgment- 
debtor,  and  makes  denial  only  In  form,  and 
for  purpose  of  vexation  and  delay,  court 
may  treat  it  as  fraudulent  and  disregard 
it,  and  order  may  be  made  directly  without 
recourse  to  action. — Parker  v.  Page,  38  Cal. 
622,  626. 

21.  Denial  of  debt  or  adverse  claim  te 
property  contemplated  in  this  section,  is 
claim  or  denial  in  good  faith,  and  not  mere 
fraudulent  or  sham  denial  resorted  to  for 
purposes  of  delay. — Parker  v.  Page,  38  Cal. 
622,  627. 

22.  Distinction  •— Between  actions  based 
upon  gamishmeBt  under  section  644,  ante, 
and  proceedings  under  this  section, — as  to, 
see  Carter  v.  Los  Angeles  Nat.  Bank,  116 
Cal.  370,  374,  48  Pac.  322.       f 

23.  Due  process  of  law. — To  make  order 
in  relation  to  property  which  garnishee 
claimed  to  own  in  his  own  right,  requiring 
its  application  in  satisfaction  of  Judgment 
of  another,  would  be  to  deprive  garnishee 
of  property  upon  summary  proceeding  and 
without  .  due  process  of  law. — ^Lewis  v. 
Chamberlain,  108  Cal.  525,  527,  41  Pac.  413. 
See  McDowell  v.  Bell,  86  Cal.  615,  26  Pac. 
128. 

24.  Findings  as  to  bad  fai«b.— When 
referee  or  court  disregards  adverse  claim  or 
denial  on  this  ground,  better  practice  is  so 
to  state  in  finding,  in  order  that  its  action 
may  be  subject  to  review  in  appellate  court, 
but  where  statement  of  garnishee  is  so 
meager  and  unsatisfactory  that  referee  may 
well  have  treated  his  denial  of  debt  as  eva- 
sive and  made  in  bad  faith,  it  will  be  pre- 
sumed to  have  been  so  found  in  support  of 
Judgment. — Parker  v.  Page,  38  Cal.  622,  627. 

25.  Foreclosure  of  equitable  mortgage-^ 
Jury  properly  denied. — An  action  on  a 
promissory  note  and  to  foreclose  an  alleged 
equitable  mortgage,  is  equitable  in  char- 
acter and  a  Jury  is  properly  denied. — . 
Vance  v.  Gilbert,  178  Cal.  674,  174  Pac.  42. 
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26.  Garnlakee— May  pay  money  Into  coart 
—^Action  under  «ectlom« — Qarnishee  may  pay 
moneys  Into  court,  thereby  relieving^  him- 
self of  all  responsibility,  and  court  may  or- 
der action  under  this  section,  and  that  all 
persons  claimingr  to  be  Interested  be  made 
parties. — Deeringr  v.  Richardson-Kimball 
Co.,  109  Cal.  73,  85,  41  Pac.  801. 


27.  Indebtedneaa  dented  by 
Order  to  commence  action. — ^Neither  referee 
nor  court  has  power  to  compel  payment  of 
alleged  indebtedness  explicitly  denied  by 
erarnishee    on  '  his    examination.      In    such 


case  court  may  only  order  creditor  to  in- 
stitute action  agrainst  grarnishee  to  deter- 
mine question  of  Indebtedness. — Hartman  v. 
Olvera.  61  Cal.  501,  503. 

28.  Remedy  of  creditoi^-AsainJit  fraudu- 
lent aaalffnec  is  by  direct  action  where  grood 
faith  of  asolgrnment  is  in  issue. — Hartman 
V.  Olvera,  51  Cal.  501,  508. 

20.  Transfer  of  property  —  May  be  re* 
■drained. — The  court  may  in  such  action 
forbid  the  transfer  of  the  property. — Col- 
year  V.  Superior  Court,  40  Cal.  App.  462,  181 
Pac.  74. 


§  721.  DISOBEDIENCE  OF  ORDERS,  HOW  PTTNISHED.  If  any  person, 
party,  or  witness  disobey  an  order  of  the  referee,  properly  made,  in  the  pro- 
ceedings before  him  under  this  chapter,  he  may  be  punished  by  the  court  or 
judge  ordering  the  reference,  for  a  contempt. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  245  Practice 
Act. 


TITLE  X. 

ACTIONS  IN  PABTICULAB  CASES. 

Chapter  I.    Actions  fob  the  Fobeclosube  or  Mobtgages,  99  726-729. 

II.    Actions  fob  Nuisance,  Waste,  and  Wilful  Tbespass,  in  Cebtain  Cases,  on 
Real  Pbopebty,  §9  731-735. 

III.  Actions  to  Detebminb  Conflicting  Claims  to  Real  Pbopebty,  and  Otheb  Pbo- 

VISIONS  Relating  to  Actions  Concebning  Real  Estate,  91  738-75L 

IV.  Actions  fob  the  Pabtition  of  Real  Pbopebty,  99  752-801. 

V.    Actions  fob  the  TJsubpation  op  an  Office  ob  Pbanchisb,  99  802-810. 
!VX    Of  Actions  Against  Steamebs^  Vessels^  and  Boats,  99  813-827. 


CHAPTER  I. 

ACTIONS  FOR  THE  FORECLOSURE  OF  MORTGAGES. 

9  726.     Proceedings  in  foreclosure  suits.  9  728.    Proceedings  when  debt  secured   falls 

9  727.     Surplus    money    to    be    deposited    in  due  at  different  times. 

court.  9  729.    Oath    and    undertaking    of    commia- 

sioner. 

§  726.    PBOCEEDINOS  IN  FOBECLOSUBE  SUITS.    There  can  be  but  one 

action  for  the  recovery  of  any  debt,  or  the  enforcement  of  any  right  secured 
by  mortgage  upon  real  or  personal  property,  which  action  must  be  in  accord- 
ance with  the  provisions  of  this  chapter.  In  such  action  the  court  may,  by  its 
judgment,  direct  the  sale  of  the  encumbered  property  (or  so  much  thereof  as 
may  be  necessary),  and  the  application  of  the  proceeds  of  the  sale  to  the  pay- 
ment of  the  costs  of  court,  and  the  expenses  of  the  sale,  and  the  amount  due 
plaintiff,  including,  where  the  mortgage  provides  for  the  payment  of  attorney's 
fees,  such  sum  for  such  fees  as  the  court  shall  find  reasonable,  not  exceeding 
the  amount  named  in  the  mortgage. 
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[Appointment  of  commissioner  to  sell— Undertakiiig  of.]  The  court  may,  by 
its  judgment,  or  at  any  time  after  judgment,  appoint  a  commissioner  to  sell 
the  encumbered  property.  It  must  require  of  him  an  undertaking  in  an  amount 
fixed  by  the  court,  with  sufficient  sureties,  to  be  approved  by  the  judge,  to  the 
effect  that  the  commissioner  will  faithfully  perform  the  duties  of  his  office 
according  to  law.  Before  entering  upon  the  discharge  of  his  duties  he  must  file 
such  undertaking,  so  approved,  together  with  his  oath  that  he  will  faithfully 
perform  the  duties  of  his  office.  If  it  appear  from  the  sheriff's  return,  or  from 
the  commissioner's  report,  that  the  proceeds  are  insufficient,  and  a  balance  still 
remains  due,  judgment  must  then  be  docketed  by  the  clerk  in  the  manner  pro- 
vided in  this  code  for  such  balance  against  the  defendant  or  defendants  person- 
ally liable  for  the  debt,  and  it  becomes  a  lien  on  the  real  estate  of  such  judg- 
ment debtor,  as  in  other  cases  in  which  execution  may  be  issued. 

[Who  not  neoessaiy  parties.]  No  person  holding  a  conveyance  from  or 
under  the  mortgager  of  the  property  mortgaged,  or  haviiig  a  lien  thereon, 
which  conveyance  or  lien  does  not  appear  of  record  in  the  proper  office  at  the 
time  of  the  commencement  of  the  action,  need  be  made  a  party  to  such  action, 
and  the  judgment  therein  rendered,  and  the  proceedings  therein  had,  are  as 
conclusive  against  the  party  holding  such  imrecorded  conveyance  or  lien  as 
if  he  had  been  a  party  to  the  action. 

[Commissioner  must  sell,  how.]  If  the  court  appoints  a  commissioner  for  the 
sale  of  the  property,  he  must  sell  it  in  the  manner  provided  by  law  for  the 
sale  of  like  property  by  the  sheriff  upon  execution;  and  the  provisions  of 
chapter  one,  title  nine,  part  two,  of  this  code  are  hereby  made  applicable  to 
sales  made  by  such  commissioner,  and  the  powers  therein  given  and  the  duties 
therein  imposed  on  sheriffs  are  extended  to  such  commissioner. 

[Death,  inability,  or  absence  of  commissioner — ^Elisor  appointed  to  sell.]  In 
all  cases  heretofore,  now  or  hereafter  pending  in  the  courts  of  this  state,  in  the 
event  of  the  death,  absence  from  the  state,  other  disability  or  disqualification 
of  the  commissioner  appointed  to  sell  encumbered  property  under  the  foregoing 
provisions  of  this  section,  the  court  may,  upon  the  happening  of  either  the 
death,  absence  from  the  state,  other  disability  or  disqualification  of  the  com- 
missioner, appoint  an  elisor  to  perform  the  duties  of  such  commissioner  which 
are  then  to  be  performed  in  such  action. 

[Elisor  to  give  undertaking.]  The  elisor  so  appointed  shall  give  the  under- 
taking, and  take  the  oath  hereinbefore  provided  to  be  given  and  taken  by  a 
commissioner,  before  entering  upon  the  discharge  of  his  duties,  and  shall  there- 
after perform  all  duties  left  unperformed  by  the  commissioner  whom  he  is 
appointed  to  succeed,  with  like  effect  as  if  such  duties  had  been  performed  by 
the  commissioner. 

If  the  land  mortgaged  consists  of  a  single  parcel,  or  of  two  or  more  con- 
tifoona  parcels,  situated  in  two  or  more  counties,  the  court  may,  in  its  judg- 
ment, direct  the  whole  thereof  to  be  sold  in  one  of  such  counties  by  the  sheriff. 
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commissioner  or  elisor,  as  the  case  may  be,  and  upon  such  proceedings,  and 

with  like  effect,  as  if  the  whole  of  the  property  were  situated  in  that  county. 

History:  Enacted  March  11,  1872,  founded  on  §246  Practice  Act 
as  amended  1860  (Stats.  1860,  p.  803);  amendment  approyed  March 
9,  1893,  Stats,  and  Amdts.  1893,  p.  118;  March  26,  1895,  Stats,  and 
Amdts.  1895,  p.  98;  February  26,  1901,  Stats,  and  Amdts.  1900-1,  p.  48; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  158,  held  unconstitutional,  see  history,  S  5  ante. 


FORECLOSURE  OF  MORTGAGES. 

I.  In  General,  1-96. 

II.  Attorney's   Fees  —  A.    In   General 
97-112. 

m.  Same — ^B.  Allowance  of  Denied,  113- 
118. 

rv.  Same — C.  Lien  on  Mortgaged  Prem- 
ises, 119-122. 

V.  Same — D.    Personal   Judgment   for, 
123-126. 

VI.  Judgment  for  Deficiency,  .127-140. 

VIT.  One  Action  Only  on  Obligation,  141- 
195. 

VIII.  Parties  to  Action  to  Foreclose,  196- 
232. 

IX.  Portion  of  Property  Only  Fore- 
closed—  Waiver  as  to  Balance, 
233-237. 

X.  Prescribing  Manner  of  Sale,  238-251. 

XI.  Purchaser  From  Mortgaoeor  As- 
suming Mortgage-Debt,-  252-267. 

XII.  Statute  of  Limitations — Application 
OF,  268-279. 

XIII.  Vacating  Sale,  280-290. 

L  In  General. 

1.  Acknowledgment   of   mortgage — Ac- 

tion against  original  mortgageor. 

2.  Action  being  brought  on  note  alone 

— Defendaot  may  demur  to  com- 
plaint. 

3.  Action    to     foreclose    mortgage   — 

Where  interest  only  is  due. 

4.  Adjudication  of  personal  liability — 

Is  necessary. 

5.  Agreement  for  sale  of  land  as  whole. 

6,  7.  Allegation    of    non-payment  —  Held 
sufficient. 

8.  Allegation  that  ''there  is  now  due 
and  owing ' ' — Is  sufficient. 

9, 10.  Allegation  that  *  *  whole  of  said  note 
is  owing,"  etc. — Not  an  allega- 
tion of  what. 

11.  Amendment   of   decree — By   motion, 

when". 

12.  Appeal,   effect   of  —  Bond   of  three 

hundred  dollars  only  is  required. 

13.  Same — Stay-bond  in  double  amount. 

14.  Assignee  of  deceased  mortgageor — 

Bringing  in   administrator. 

15.  Attachment  can  not  be  had,  when. 

16.  Averment  that  plaintiff  is  owner  of 

note — Tb  not  averment  of  an  issu- 
able fact. 


« 

17.  Averment  that  principal  sum  of  note 
and  mortgage  Was  due. 

18, 19.  Breach  of  contract  to  pay — Must  be 
alleged. 

20.  Commissioner — Appointment   of. 

21.  Same — ^Appointment    of    ''referee'' 

instead  of  * '  commiesioner  " — Col- 
lateral attack. 

22.  Same — ^Law  authorizes  appointment 

of. 

23,  24.  Complaint — As  to  sufficiency  of. 

25.  Same — ^Filing  complaint — Effect   on 

prior  judgment  in  ejectment. 

26.  Copy  of  note  set  forth  in  complaint. 

27.  Court — Has    no    jurisdiction,    as    to 

what 

28.  Same  —  Is    without    jurisdiction    to 

render  what  judgment. 

29.  Decree  on  foreclosure — Must  direct 

sale. 

30.  Same  —  Should   only   contain   state- 

ment of  amount  due. 

31.  Default    in    payment    of    interest — 

Election  of  holder. 

32,  33.  Same — Mortgage  providing  for. 

34.  Same — ^Right  to  foreclose. 

35.  Denial     that    plaintiff    owner    and 

holder. 

36.  Deposit  of  mortgageor  in  bank  of 

mortgagee. 

37-  41.  Determination  of  conflicting  claims. 

42.  Duty  of  plaintiff  —  Is  to  proceed 

without  unreasonable  delay. 

43.  Evidence — Outside  of  mortgage. 

44.  Fact  that  some  of  personal  property 

was  not  mortgageable. 

45.  Form  of  juagnient. 

46.  Former  attempt  at  foreclosing  note 

and   mortgage  —  Being  void   does 
not  operate  as  waiver. 

47.  Injunction— Will  lie  at  instance  of 

mortgagee. 

48.  Holder  of  note  —  Transfer  of   real 

property  to — Right  to  sell. 

49.  Insertion   by   clerk   in    decree  —  Of 

amount  of  costs. 
50,51.  Instruction  to  jury. 

52.  Interest  becoming  due  and  payable. 

53.  It  is  not  part  of  duty  of  sheriff,  to 

do  what. 

54.  Judgment  imposing  personal  Iiabil> 

ity  for  debt — Upon  person  who  is 
not  party  to  note. 
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55.  Jurisdiction  of  court — In  actions  of 

foreclosure. 

56.  Liens  on  personal  property  —  May 

exist  in  many  forms. 

57.  Merger  of  liens — Deed  of  trust  of 

mortgaged  realty. 

58.  Money  paid  by  mortgageor  to  mort- 

gagee. 

59.  Mortgage    covering    real    and    per- 

sonal property — Is  valid. 

60.  Mortgaged    property    being    situate 

in  different  counties. 

61-  63.   New  or  additional  security  taken--* 
Effect  of. 

64.  Note  and  mortgage  set  out  in  full  as 

exhibit. 

65.  Note  assigned  as  collateral  security 

— May  be  foreclosed. 

66.  Same — Need  not  be  foreclosed. 

67.  Note  not  being  due  when  action  com- 

menced. 

68.  Note  secured  by  mortgage — Is  not 

negotiable. 

69.  Same — Note,    though    negotiable    in 

form,  is  in  law  not  negotiable. 

70.  Object  of  suit  of  foreclosure. 

71.  Omission  of  seal  of  court  from  order 

of  sale. 

72.  Original  note  being  surrendered  and 

marked  "paid." 

73.  Proceedings  in  foreclosure  of  street- 

assessment — Are  quite  analogous. 

74.  Provision  for  deficiency  judgment. 

75.  Befusal    of    commbsioner    to    post- 

pone- sale. 

76.  Belease    of    portion    of    mortgaged 

premises — Consent  of  mortgageor 
is  necessary. 

77.  Same — Effect  of  waiver  of  security. 

78.  Same — Gross  injustice  would  be  done 

to  mortgageor,  when. 

79.  Same — Purpose  of  law. 

80.  Separate  mortgages  on  real  and  per- 

sonal property — No  joinder. 

81,  82.  Service   by    publication  —  No    valid 
judgment  for  deficiency. 

83.  Set-off — Mortgage-debt   and   deposit 

in  bank. 

84.  Sheriff — Has   no   duty   to    perform, 

when. 

B5.  Same — May  by  virtue  of  office,  do 
what. 

86.  Successive    foreclosures  —  When    re- 

quired by  circumstances. 

87.  Surety  on  note  of  third  person. 

88.  Tniat-deed  —  Assuming    that    trust- 

deed  is  not  within  above  section. 

89.  Same  —  Deficiency    remaining   after 

sale  under. 

90.  Same  —  Foreclosure    of — Agreement 
to  sale  in  whole  or  in  part. 


91.  Same  —  Same  —  Deed   of    trust    of 

homestead. 

92.  Same — Has  no   feature  in  common 

with  mortgage. 

93.  Three  essential  things  provided  for 

by  above '  section. 

94.  Unverified    answer  —  To    complaint 

which  sets  forth  copy  of  note. 

95.  Water-rights— Notice  of. 

96.  Written  agreement  by  mortgagee — 

To  extend  time  of  payment. 

n.  Attobnsy's  F£es— a.  In  General. 

97.  Allowance  of  in  a  decree  of  fore- 

closure. 

98.  Same — ^Editorial  note. 

99, 100.  Allowance  of  in  supreme  court. 

101.  Allowed  for  same  reason  that  costs 

are. 

102.  Aknount     allowed  —  Discretion     of 

court. 

103.  Same — Must  not  exceed  amount  pro- 

vided for  by  mortgage. 

104.  Same — Must  not  exceed  amount  pro- 

vided for  by  note. 

105.  Averment  that  fee  claimed  was  rea- 

sonable. 

106.  Court      to      determine      reasonable 

amount  for  fee. 

107.  Evidence    as    to    employment    and 

value  of  services. 

108.  Mortgage  providing  for  reasonable 

attorney's  fees. 

109.  Need  not  be  actually  paid  by  plain- 

tiff. 

110.  Not  part  of  costs,  or  recoverable  as 

such. 

111.  Prayer  —  That  mortgaged  premises 

be  sold  and  proceeds  applied. 

112.  Same — That  proceeds  of  sale  be  ap- 

plied to  payment  of  amount. 

nX  Attorney's  Pees  —  B.    Allowance  op 
Denied. 

113.  As  to  foreclosure  of  securities. 

114.  Attorney     being     paid     stipulated 

amount  per  month. 

115.  Attorney  must  be  entitled  to  receive 

fees  himself. 

116.  Mortgage  providing  for  foreclosure 

in  case  of  default. 

117.  Neither  note  nor  mortgage   provid- 

ing for. 

118.  Note    not    giving    holder    right    to 

bring  action  before  its  maturity. 

IV.  Attorney's  Fees  —  C.    Lien  on  Mort- 
gaged Premises. 

119.  Mortgage  providing  that  in  suit  for 

its  foreclosure,  etc. 

120, 121.  Note   containing  agreement  for  at- 
torney's  fees. 
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122.  Note   providing   for   reasonable  at- 

tomey's  fees. 

V.  Attobney's  Fees  —  D.    Personal  Jxnxi- 
MENT  Fob. 

123.  Mortgage  nowhere  having  provision. 

124.  Mortgage  specifying  that  in  decree 

of  foreclosure  may  be  included. 

125.  Obligation  for  payment  of. 

126.  Unless  mortgage  be  given  to  secure 

payment  of. 

VL   JXJDOMENT  FOB  DEFICIENCY. 

127.  Deficiency  —  Mortgageor    and    in- 

dorser  or  guarantor  of  note. 

128.  Docketing  deficiency — Duty  of  clerk. 

129.  Example     of    deficiency    judgment 

without  sale. 

130, 131.  Land   primarily  liable — Mortgageor 
liable  simply  for  deficiency. 

132.  Mortgage   security   to    be   first    ex- 

hausted. 

133.  Particular  mode  of  entering  pdrsoiml 

judgment  for  deficiency. 

134.  Personal  action  for  deficiency. 

135.  Personal  judgment  for  deficiency — 

Can  not  be  entered  until,  when. 

136.  Beturn   of   sheriff — Makes  absolute 

personal  liability. 

137.  Bule   that   mortgageor   only   under- 

takes to  pay  deficiency. 

138.  Until     after     sale     of     mortgaged 

premises. 

139.  Until  decree  is  entered  for  sale. 

140.  Until  judgment  is  docketed  for  bal- 

ance due. 

VIL  One  Action  Only  on  Obligation. 

141.  A  single  action  only  to  recover  debt 

— As  to  waiver. 

142.  Same — One  action   for  the  recovery 

of  a  debt  secured  by  mortgage. 

143, 144.  Bringing  action  in  another  state. 

145.  Chattel   mortgage — A   single   action 

only. 

146.  Same — Action  on  note  prosecuted  to 

judgment — Bar  to  foreclosure.  j^2 

147.  Same — Construction  of  section. 

148, 149.  Same  —  Mere  commencement  of  an 
action,  no  bar. 

150.  Construction    of   section — As   appli- 

cable to  grantors  and  sureties. 

151.  Same  —  As    applicable    to    primary 

debtor  only. 

152, 153.  Same — As  applicable  to  what  rights. 
154, 155.  Same — As  inapplicable,  when. 

156.  Same — As   not   applying   in   actions 

against  stranger  to  mortgage. 

157.  Same  —  Absurd    conclusions    to    be      ^89, 

avoided. 

158.  Construction  of  law — Is  such  as  to 

suppress  mischief. 
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159. 
160. 

161. 
162. 
163. 

164. 

165. 

166. 

167. 
168. 

169. 

170. 

171. 

172. 

173. 

174. 

175. 

176. 
177. 

178. 

179. 

180. 

181. 

183. 

184. 

185. 

186. 

187. 

188. 

190. 
191. 
192. 


Distinction — ^Between  mortgage  and 
pledge. 

Early  California  practice  —  Course 
pursued  under  old  chancery  system 
may  be  adopted. 

Same  —  Legal  and  equitable  relief 
may  be  had  in  same  action. 

Same — Mortgage  is  made  for  mort- 
gagee's  security. 

Same — Personal  judgment  rendered 
at  law,  and  decree  in  equity 
awarded  at  same  time. 

Same  —  Personal  money  judgment 
and  decree  foreclosing  mortgage. 

Same — Personal  money  judgment  in 
favor  of  all  parties. 

Same — Provision  tTiat  there  should 
be  one  action. 

Effect  of  enforcing  mechanics'  lien. 

Election  to  foreclose  chattel  mort- 
gage. 

Enforcing  lien — By  attachment  com- 
menced prior  to  mortgage.  ■ 

Fact  of  exhaustion  of  security — Con- 
trols right  to  personal  ju(^ment. 

Inquiry  whether  there  is  such  prop- 
erty. 

Intention  of  legislature — ^Enacting 
provision. 

Judgment  for  defendant  on  plead- 
ings— Can  not  be  granted. 

Mistake — Causing  mortgagee  not  to 
secure  lien. 

Mortgage  given  as  additional  secu- 
rity for  debt. 

Mortgaged  premises  constitute  fund. 

Mortgageor — Having  neither  posses- 
sion nor  any  estate. 

Same  —  In  good  faith  asserting 
claim. 

Note  and  mortgage  securing  same — 
Being  assigned  as  collateral  secu- 
rity. 

One  action  for  recovery  of  any  debt 
— Belates  to  civil  actions. 

Personal  judgment  after  deficiency — 
Under  foreign  jurisdiction. 

Same  —  Section  refers  to  actions 
brought  in  courts  of  California. 

Proceeds  of  sale  of  whole  of  mort- 
gaged premises. 

Relation  of  mortgageor  and  mort- 
gagee— Is  not  created,  when. 

Replevin  of  chattels — Where  mort- 
gagee is  entitled  to  possession. 

Second  foreclosure  —  After  cancela- 
tion of  first  decree. 

Second  mortgagee — Has  right  to  per- 
sonal action  for  debt. 

Security  being  of  value. 
Security  being  valueless. 
Same — Word    "security"    does    not 
mean  security  shall  be  adequate. 
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193^  194.  Security  of  mortgaged  debt  can  not 
be  waived. 

195.  Tendency  of  modern  legislation. 
Till.  Parties  to  Action  to  Foreclose. 


196, 197. 
198. 
199. 

200. 

201. 

202. 

203. 
204. 

205. 

206,  207. 

208,  209. 
210. 

211. 

212. 

213. 
214. 

215. 

216. 

217. 

218. 

219. 

220. 

221. 
222,223. 
224,225. 

226. 

227. 

228. 

229. 


As  to  who  may  be  parties  plaintiff — 
A  leeeor. 

Adverse  claim  to  land — In  opposi- 
tion to  mortgageor. 

Assignor  of  note  and  mortgage  guar- 
anteeing payment->-Proper  defend- 
ant. 

Claims  of  prior  encumbrancers — ^May 
be  adjudicated. 

Element  of  actual  knowledge— Of 
existence  of  any  conveyance. 

Grant  by  mortgage — Scope  of  de- 
cree. 

Heirs  of  deceased  mortgageor. 

Holder  of  adverse  title — Being  made 
party  defendant. 

Holder  of  deed — Not  recorded  when 
action  was  commenced. 

Holder  of  second  mortgage — Cover- 
ing two  sepaiate  tracts. 

Same — Upon  two  distinct  tracts. 

Holder  of  unrecorded  deed  —  Exe- 
cuted subsequently  to  mortgage. 

Indoraers  of  note — Secured  by  mort- 
gage- 
Interest  of  defendant  in  foreclosure 
suit — Being  shown  to  be  adverse. 

Interest  prior  to  mortgage. 

Junior  lienholders — Must  be  made 
parties  defendant. 

Junior  mortgagee — Is  under  no  obli- 
gation to  intervene. 

Same — Made  party  defendant,  may 
fUe  answer. 


Same — Need  not  answer  or  set  up 
his  claim. 

Making  all  parties  defendant  in 
whoee  favor  any  interest  appears. 

Mortgageor  proper  party — Necessary 
party  where  deficiency  judgment  is 
sought. 

Same  —  Same  —  Grantee  of  mort- 
gageor as  sole  defendant. 

Same — Quitclaiming  to  a  third  per- 
son without  mention  of  mortgage. 

Neglect  of  junior  mortgagee  to  set 
up  note  and  mortgage. 

Only  issue  tendered  to  junior  mort- 
gagee. 

Only  proper  or  necessary  parties  de- 
fendant. 

Person  who  purchases  prior  to  ac- 
tion for  foreclosure. 

Purchaser  at  sale  for  street-assess- 
ment or  tax. 

Rprord  of  deed  and  not  actual  no- 
tice. 


230.  Second  mort^gee — Is  not  required 

to  bring  suit. 

231.  Surety  on  note. 

232.  Those  who  acquired  property  subse- 

quently to  commencement  of  ac- 
tion. 

IX.  Portion  op  Prowsety  Only  Foreclosed 

— ^Waiver  as  to  Balance. 

233.  A  mortgage  can  not  be  foreclosed 

by  piecemeal. 

234.  Mortgage  given  as  additional  secu- 

rity for  debt. 

235.  Mortgage  is  merged  in  judgment  by 

foreclosure. 

236.  Omitting  part  of  security. 

237.  Same — Debt  being  secured  by   two 

mortgages. 

X.  Prescribing  Manner  of  Sals. 

238.  Consent  of  party  as  to  manner  of 

sale. 

239.  Decree  must  be  warranted  by  plead- 

ings. 

240.  Directing  that  property  be  sold  in 

one  or  several  parcels. 

241.  Duty    of    commissioner — In    selling 

property — To  follow  decree. 

242.  Leaseholders  of  portion  of  lands — 

Rights  being  subsequent. 

243.  No  express  provision  is  made  as  to 

mode  of  making  sale. 

244.  Officer    must    follow    directions    of 

judgment. 

245.  Owner  of  right  of  way  over  mort- 

gaged premises. 

246.  Real  property  and  personal  property 

mortgaged. 

247.  Request  of  defendant  to  sheriff. 

248.  Sale  en  masse — After  failure  of  sep- 

arate bids. 

249.  Sale  of  several  parcels  en  masse. 

250.  Two   mortgages — One  by  principal, 

and  the  other  by  surety,  securing 
same  note. 

251.  Same — Same — When  sale  void. 


XI. 
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Purchaser   From   Mortoaoeor   Assum- 
ing Mortgage-Debt. 

252.  An  agreement*  of  grantee  of  mort- 

gageor   to    discharge     mortgage- 
debt. 

253.  Same — Becomes   guarantor   of   defi- 

ciency. 

254.  Same — May  be  abandoned. 

255.  Compelling  mortgageor  to  pay. 

256.  Deficiency    judgment    against    pur- 

chaser. 

257.  Same — Only   upon    security  —  Mort- 

gaged    premises     becoming     ex- 
hausted. 

258.  Formal   promise   to   pay   mortgage- 

debt  by  grantee  of  mortgageor — la 
not  necessary. 
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259.  Grantor    must   be   personally    liable 

for  debt  assumed. 

260.  Liability   of   mortgageor   is   contin- 

gent. 

261.  Mortgageor  is  discharged  from  per- 

sonal liability,  when. 

262.  The  mortgage  may  proceed  against 

mortgageor  alone. 

263.  No  personal  liability  upon  mortgage- 

debt  exists — Except  for  deficiency. 

264.  Provision  that  mortgages  are  to  be 

settled. 

265.  Purchaser  becomes  principal  debtor. 

266.  Statute  of  limitations  runs  against 

mortgage-obligation. 

267.  Substitution  of  liability. 

XII.  Statute  op  Limitations — Application 
Op. 

268.  Absence  of  mortgageor  from  state. 

269.  Debt    secured    by    mortgage    being 

barred. 

270.  Default    in    interest — Does    not   set 

the  statute  running. 

271.  Laches  can  not  affect 

272.  Lien  of  mortgage  being  barred. 

273.  Obligation  of  co-mortgageors  would 

not  be  affected. 

274.  One  mode  and  manner  only  of  en- 

forcing judgments  of  foreclosure. 

275.  Recovery  of  mortgage-debt — ^Limita- 

tion of  form  of  action. 

276.  Renewal    of   note — After   same   has 

become  barred. 

277.  Same — By  mortgageor. 

278.  Stipulation — Can    not    extend    time, 

when. 

279.  Third    persons   having   subsequently 

acquired  interest. 

XIIL  Vacating  Sale. 

280.  Burden  of  proof — Upon  party  who 

comes  into  court. 

281.  Discretion   of   court — As  to   irregu- 

larities. 

282.  Effect  of  former  invalid  sale. 

283.  Inadequacy    of    price — Is   not    suflS- 

cient  ground. 

284.  Injury  must  be  shown — In  general. 

285.  Same  —  Party    to    action    can    not 

claim  absolute  right. 

286.  Provision  entitling  judgment-debtor 

to  elect  order  in  which  property 
is  to  be  sold. 

287.  Report  of  a  commissioner. 

288.  Rule    undoubtedly    is    to     consider 

every  fair  sale  as  final. 

289.  Stranger  to  action — ^Will  not  be  per- 

mitted to  intrude. 

290.  Suit  to  vacate — Sufficiency  of  com- 

plaint. 
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I.  IN  GENERAL. 

As  to  mortgrase  not  beims  deemed  m  eon- 
Teyaaee,  whatever  tta  teraw,  see,  poet,  §  744 
and  note. 

1.  AckaonrledsmeBt  of  aiortgrAse— Aetion 
asalaat  original  aiortsaseor,  in  an,  an  ac- 
knowledgment of  the  mortg-ase  is  not  es- 
sential to  its  validity  and  the  note  and  un- 
acknowledgred  mortgage  are  admissible  in 
evidence  against  him. — West  v.  Mears,  17 
Cal.  App.  719.  121  Pac.  700. 

2.  ActiOB  belagr  bronskt  om  aote  aloae^ 
Defendaat     may     demur     to     complaint     on 

ground  that  it  is  doubtful  or  uncertain, 
whether  in  fact  note  set  forth  by  copy,  and 
which  stated  that  is  was  secured  by  mort- 
gage, was  in  fact  secured  by  mortgage,  but 
in  absence  of  such  demurrer  complaint  is 
sufficient  to  sustain  Judgment  by  default  for 
amount  of  note.  Allegations  of  answer  could 
not  be  considered  in  determining  matter. — 
Hibernla  Sav.  &  L.  Soc.  v.  Thornton.  117 
Cal.  481,  483.  484.  49  Pac.  573. 

3.  Aetloa  to  foreclose  mortsase— Inhere 
Interest  oaiy  la  doe  on  note,  and  Judgment 
being  entered  directing  sale  of  property  to 
satisfy  such  amount,  then  due,  and  there- 
after moving  court  as  more  becomes  due  of 
principal  or  interest  for  order  directing 
more  of  such  property  to  be  sold  to  satisfy 
same,  does  not  contravene  provision  that 
there  shall  be  one  action  for  recovery  of  any 
debt  secured  by  mortgage. — Byrne  v.  Hoag, 
126  Cal.   283,   285,  68  Pac.  €88. 

4.  Adjudication  of  personal  liability— In 
necessary  to  authorize  clerk  to  docket  Judg- 
ment for  deficiency. — Herd  v.  Tuohy,  133 
Cal.  55.  61,  66  Pac.  139. 

5.  Agreement  for  sale  of  land  as  «vhole. 

— Such  an  agreement  In  a  deed  of  trust  or 
mortgage  Is  held  a  valid  contract  and  en- 
forceable as  such. — Humboldt  Sav.  Bank  v. 
McCleverty,  161  Cal.  288,  119  Pac.  82. 

••  Allegation  of  non-payment— Held  suf- 
ficient in  following  instance:  Where  com- 
plaint alleged  "that  interest  was  paid 
thereon  to  the  27th  day  of  March,  1896. 
which  said  payments  had  been  indorsed  on 
said  promissory  note,  and  sum  of  four  thou- 
sand five  hundred  dollars,  United  States 
gold  coin,  principal  sum  in  said  promissory 
note  and  mortgage,  together  with  the  in- 
terest thereon  at  rate  of  eight  per  cent  per 
annum,  from  27th  day  of  ^farch,  1896,  still 
remains  due  and  unpaid  from  defendant  to 
plaintiff." — Schwind  v.  Hall,  129  Cal.  40.  42, 
43,  61  Pac.  573. 

7.  Compare!  Ryan  v.  HoUiday,  110  Cal. 
336.  337.  42  Pac.  891. 

8.  Allegation  that  ^there  Is  now  due  and 
owlngr'*— Is  safllclcnt  to  sustain  Judgme.nt  by 
default.  It  is  true  that  allegation  Is  In  form 
of  legal  conclusion  in  which  material  fact 
was  merely  implied,  but  in  absence  of  any 
demurrer  such  faults  of  pleading  are  cured 
by  Judgment. — Penrose  v.  Winter,  186  Cal. 
289,  291.  67  Pac.  772. 

9.  AlleiratlOB  that  ''whole  of  said  note  Is 
owinff,**  etc.— Not  an  aUeiratlom  of  what.— 
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Alles^atlon  "that  whole  of  said  note  is  ow-       St  is  averred  that  ''no  part  of  principal  men- 


insT  from  defendants  to  plaintiff/'  is  not  an 
averment  of  fact  of  non-payment  and 
where  defendants  demur  to  complaint  for 
want  of  sufficient  statement  of  facts,  their 
d<.  niurrer  should  be  sustained.  —  Knox  v. 
Buck  man  Con.  Co.,  139  Cal.  698,  599,  73  Pac. 
428.  See  Penrose  v.  Winter,  135  Cal.  289, 
291.  67  Pac.  772. 

!•.  Conparet  Schwin^  t.  Hall,  129  Cal. 
40.   43.   61  Pac.  678. 

11.  AmeBdmeBt  of  deeree  — By  motion, 
whem. — Decree  entered  by  court  orderlnsT 
property  to  be  sold  by  sheriff,  while  order 
made  and  entered  on  same  day,  appointing 
commissioner  to  dischargre  same  duty,  was 
but  an  oversight  of  court,  not  calllnsT  for 
appeal,  but  It  might  have  been  remedied  by 
simple  motion  to  amend  and  correct  decree. 
— ^McDermot  ▼.  Barton,  106  Cal.  194,  197,  39 
Pac.   5SS. 

12.  Appeal,  elfeet  of-^Bond  of  fkree  hon- 
Arr4  dollars  only  la  required  to  stay  execu- 
tion of  Judgment  under  decree  of  foreclosure 
upon  appeal  from  such  Judgment. — Snow  v. 
Holmes,  64  Cal.  232,  30  Pac.  806. 

IS.     Same  ^  Stay-bond   In   doable   amoant 

for  which  premises  are  to  be  sold,  need  not 
be  given  on  appeal  by  mortgagee  from  de- 
cree of  foreclosure.  Bond  for  waste  occupa- 
tion and  deficiency  is  all  that  can  be  re- 
quired other  than  three-hundred  dollar 
bond  on  appeal. — Boob  v.  Hall,  106  Cal.  413, 
417.  88  Pac.  977. 

An  to  pr€»eeedlngs  In  foreclosure  anlt  being 
■t«Tc^  1^7  appeal  from  decree  and  giving  of 
three-liondred-dollar  bond  only,  see,  post, 
f  929  and  note. 

As  to  undertaking  on  appeal,  see,  post, 
{941  and  note. 

14.  Assignee  of  deceased  mortgageoi^- 
Bringtng  In  administrator  subsequently  ap- 
pointed.— See  California  Title  Ins.  &  T.  Co. 
v.  Muller,  3  Cal.  App.  64,  84  Pac.  453. 

15.  Attaehment  can  not  be  had  when 
debt  is  secured  by  mortgage,  for  there  can 
be  no  action  maintained  In  such  case  with- 
out foreclosure  of  mortgage. — Barbleri  v. 
Ramelll.  84  Cal.  174,  176,  176,  24  Pac.  113. 

IC  Averment  that  plalntlif  Is  owner  of 
note— -Is  not  averment  of  an  Issuable  faet. 

— It  is  but  averment  of  conclusion  of  law 
which  follows  from  other  facts  averred.  It 
is  immaterial  and  might  have  been  omitted 
where  conclusion  of  law  necessarily  follows 
from  other  facts  stated.  Denial  of  this 
averment  does  not  raise  material  issue. — 
W^edderspoon  v.  Rogers,  32  Cal.  669,  672; 
Poorman  v.  Mills  A  Co.,  36  Cal.  118.  121,  96 
Am.  I>ec.  90;  Monroe  v.  Fohl,  72  Cal.  568, 
570,  14  Pac.  614;  Bank  of  Shasta  v.  Boyd,  99 
CaL   604,  606,   34  Pac.  337. 

17.  Averment  that  prinelpal  sum  of  note 
M»d  Bsortgnge  was  due  at  commencement  of 
action  Is  sufficiently  expressed  where  com- 
plaint sets  out  in  full  note  and  mortgage 
sued  on  which  show  on  their  face  that 
principal  was  due  and  payable  about  two 
years   before  commencement  of  action;  and 


tioned  in  said  promissory  note  and  mort- 
gage has  ever  been  paid,"  etc.,  and  that 
"principal  sum  of  said  promissory  note  Is 
unpaid  and  is  owing  by  defendant  to  plain- 
tiff." These  averments  are  entirely  suffi- 
cient to  show  what  contract  sued  on  was, 
and  that  appellants  had  violated  it  by  not 
paying  note  after  Its  maturity. — Luddy  v. 
Pavkovlch,  137  Cal.  284,   285,  70  Pac.   177. 

18.  Preaelt  of  eontraet  to  pay— Must  be 
alleged  in  action  for  foreclosure  of  mort- 
gage, as  it  is  of  essence  of  cause  of  action. 
Allegation  "that  interest  on  said  note  and 
mortgage  has  been  paid  in  full  up  to  11th 
day  of  September,  1894,  and  there  Is  now 
due  and  owing  to  plaintiff  the  sum  of  $1200. 
with  interest  thereon  at  rate  of  twelve  per 
cent  per  annum  from  11th  day  of  September, 
1894,"  is  not  equivalent  of  averment  of  non- 
payment. The  language,  "there  is  now  due," 
Is  but  conclusion  of  law  and  not  averment 
of  fact. — Ryan  v.  Holliday.  xlO  Cal.  335,  337, 
42  Pac.  891. 

19.  Dlstlngalshedt  Schwlnd  v.  Hall.  129 
Cal.  40,  43,  61  Pac.  673;  Penrose  v.  Winter, 
135  Cal.  289,  291,  292,  67  Pac.  770. 

20.  Commissioner— Appointment  of,  does 
not  go  to  substance  of  decree. — Granger  v. 
Sheriff,  140  Cal.  190,  194,  73  Pac.  816. 

As  to  refusal  of  eommlssloner  to  continue 
sale»  see  par.  76,  this  note. 

21.  Snrae— Appointment  of  ''referee'*  In- 
stead of  ''commVisloner**— -Collateral  attack. 

— Any  defect  in  using  the  word  "referee" 
instead  of  "commissioner,"  as  herein  em- 
ployed, can  be  taken  advantage  of  only  on 
appeal,  and  not  by  collateral  attack;  and 
where  such  referee  was  really  the  Commis- 
sioner provided  for  herein,  to  act  in  place 
of  the  sheriff  In  making  the  sale,  his  re- 
turn of  such  sale  is  prima  facie  evidence  of 
its  truth,  and  when  it  shows  a  sale  of  the 
property  for  $5000  less  than  the  amount  ot 
the  Judgment,  a  deficiency  Judgment  was 
properly  entered  for  that  amount. — Hlber- 
nia  Sav.  &  L.  Soc.  v.  Boyd,  155  Cal.  196,  100 
Pac.  239. 

22.  Same— 'La^r   authorises    appointment 

of,  and  in  naming  commissioner  court  does 
not  and  need  not  interfere  with  office  of 
sheriff  or  remove  that  officer.  Court  simply 
designates  another  person  to  perform  duty 
as  law  says  It  may  do. — Granger  v.  Sheriff, 
140  Cal.  190,  194,  73  Pac.  816. 

29.     Complaint— 'As   to   suflleleney   of.  —  A 

complaint  in  an  action  for  the  foreclosure 
of  a  mortgage  which  omits  to  allege  that 
the  plaintiff  was  the  owner  and  holder  of 
the  note  at  the  time  It  exercised  the  option, 
prescribed  by  the  note,  to  declare  and  treat 
the  whole  of  the  principal  and  accrued  In- 
terest due  and  payable  upon  the  default  In 
the  payment  of  Interest  as  In  the  note  pro- 
vided, is  sufficient  as  against  general  demur- 
rer, where  it  declares  that  the  defendants 
executed  the  note  and  mortgage,  that  the 
balance  due  thereon  Is  due,  owing  and  un- 
paid  from   defendant   to   plaintiff,   and   that 
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the  plaintiff  exercised  its  option  to  declare 
the  whole  sum  due. — Rock  Ridgre  Park  Co. 
V.  Wells,  27  Cal.  App.  281,  149  Pac.  792. 

24.  Such  a  complaint  is  not  insufficient 
because  of  the  omission  to  allege  that  the 
note  was  delivered  to  the  plaintiff,  where 
it  is  alleged  that  the  mortsag:e  was  deliv- 
ered.— Rock  Rid^e  Park  Co.  v.  Wells,  27 
Cal.  App.  281,  149  Pac.  792. 

29.  Same  — PillBS  complaint  ^  Effect  on 
prior  Jndsment  in  ejectment. — The  fllinsr  of 
a  complaint  in  foreclosure  is  not  a  waiver 
of  the  Judgment  in  a  prior  ejectment  suit, 
or  a  recofirnition  of  the  instrument  in  form 
of  a  deed  as  a  mortgraere.  where  it  appears 
that  such  deed  was  deposited  under  an 
afirreement  that  it  shoud  be  held  for  a  cer- 
tain time,  and  if  the  debt  for  which  it  was 
given  as  security  was  not  then  paid,  the 
deed  delivered  to  the  grantee  was  in  satis- 
faction of  the  debt. — Simon  v.  McCoy,  28 
Cal.  App.  528,  158  Pac.  406. 

26.  Copy  of  note  set  forth  In  complaint 

stating  "this  note  secured  by  mortgage  of 
even  date  herewith"  is  not  an  averment  that 
note  was  secured  by  mortgage,  and  such 
recital  can  not,  as  matter  of  pleading,  be 
treated  as  equivalent  of  such  averment. — 
Hibernia  Sav.  &  L.  Soc.  v.  Thornton,  117 
Cal.  481,  488,  49  Pac.  578. 

27.  Conrt-— Has  no  Jnrladlctlon  in  fore- 
closure proceedings  to  reach  its  hand  out 
into  an  independent  action  of  partition  and 
take  control  and  Jurisdiction  of  such  action. 
It'has  merely  Jurisdiction  to  foreclose  mort- 
gage sued  on  and  order  mortgaged  premises 
sold,  and  to  foreclose  rights  of  all  parties 
holding  under  and  subject  to  mortgage. — 
Towle  Bros.  Co.  v.  Qulnn,  141  Cal.  382,  885, 
74  Pac.  1046. 

28.  Same— la  wlthovt  Inriadlctlon  to  ren- 
der Jndffment  in  foreclosure  proceedings  on 
land  situated  outside  of  county,  although 
description  of  lands  in  mortgage  erroneously 
recites  such  lands  are  in  county  in  which 
action  was  brought. — Rogers  v.  Cady,  104 
Cal.  288,  291,  48  Am.  St.  Rep.  100,  38  Pac.  81. 

29.  Decree  on  foreclosure — Mnst  direct 
■ale  of  encumbered  property,  and  applica- 
tion of  proceeds  of  sale  to  payment  of  costs 
of  court  and  expenses  of  sale,  and  amount 
due  to  plaintiff.  It  would  be  error  for  court 
to  enter  mere  money  Judgment  against  de- 
fendant for  amount  ascertained  to  be  due 
on  note. — Crim  v.  Kessing,  89  Cal.  478,  487, 
23  Am.  St.  Rep.  491,  26  Pac.  1074. 

30.  Samc^Shonld  only  contain  statement 
of  amount  doe  plaintiff,  designation  of  de- 
fendants who  are  personally  liable  for  debt, 
and  direction  that  mortgaged  premises,  or 
such  portion  thereof  as  may  be  necessary, 
be  sold  according  to  law  and  proceeds  ap- 
plied to  payment  of  expenses  of  sale,  costs 
of  action,  and  debt.  Nothing  further  is  re- 
quired. All  else  is  ministerial,  and  is  ex- 
pressly regulated  by  statute,  which  is  not 
made  clearer  or  more  binding  by  being 
copied  into  Judgment. — Leviston  v.  Swan. 
33  Cal.  480,  483;  Hooper  v.  McDade,  1  Cal. 
App.  733,  82  Pac.  1116. 


31.  Default  la  payment  of  interent  — 
Election  of  koldcr. — Provision  in  note  being 
that  upon  default  in  paying  interest,  prin- 
cipal should  become  due  at  election  of 
holder,  assertion  of  such  election  merely 
puts  holder  in  position  of  holder  of  note 
which  upon  its  face  declares  in  first  instance 
that  upon  default  in  interest  whole  principal 
should  Immediately  become  due.  Declara- 
tion of  plalntiff*r  election  by  bringing  ac- 
tion does  not  put  it  out  of  his  power  to 
waive  penalty,  which  may  be  done  by  ac- 
cepting interest  and  dismissing  action.  He 
still  has  same  power  to  waive  penalty  which 
he  would  have  had  if  note  had  originally 
provided  for  maturity  of  principal  upon  de- 
fault in  payment  of  interest.  —  California 
Sav.  A  L.  Soc.  v.  Culver.  127  Cal.  107,  112, 
59  Pac.  292. 

32.  Same— Mortsase  providing  for. — Note 
providing  for  interest  payable  semi-annu- 
ally and  mortgage  providing  that  upon  de- 
fault in  payment  of  interest,  that  mortgagee 
may  cause  premises  to  be  sold,  gives  mort- 
gagee right  to  bring  action  for  foreclosure 
upon  default  in  payment  of  interest,  al- 
thoug^h  note  does  not  provide  for  such  de- 
fault.— Phelps  V.  Mayers.  126  Cal.  549.  550. 
58  Pac.  1048.  See  Yoakam  v.  White,  97  Cal. 
286,  289,  32  Pac.  238. 

33.  Compare  I  Van  Loo  v.  Van  Aken,  104 
Cal.  269,  271.  87  Pac.  925. 

34.  Same — Rl^kt  to  foredonic. — Decision 
that  mortgagee  could  not  foreclose  for  in- 
terest in  arrears  because  there  was  no 
express  agreement  that  he  might  do  so,  is 
opposed  to  current  authority  and*  to  reason- 
able construction  of  statute. — Van  Loo  v. 
Van  Aken,  104  Cal.  269,  271,  87  Pac.  92.«i. 
See  Toakam  v.  White,  97  Cal.  286,  288,  32 
Pac.  238. 

35.  Denial  fhat  plaintiff  owner  and  holder 

of  note  and  mortgagre  creates  no  Issue,  an-l 
that  being  only  denial.  Judgment  upon 
pleadings  should  be  ordered. — Clemens  v. 
Luce,  101  Cal.  432,  436.  35  Pac.  1032.  See 
Bank  of  Shasta  v.  Boyd,  99  Cal.  604,  606,  34 
Pac.  337. 

36.  Deposit  of  mortffaKcor  in  ImmIe  of 
mortsairce  can  not  be  set  off  by  such  mort- 
gagee bank  against  note  and  mortgage  due 
and  owing  them  by  mortgageor.  Lien  griven 
on  mortgaged  premises  was  intended  to 
be  in  lieu  and  exclusive  of  all  implied  liens, 
and  there  is  no  reason  why  bank  should  be 
given  right  to  forcibly  and  against  consent 
of  depositor  appropriate  his  money,  vrhen. 
if  it  came  into  court  to  do  so,  action  w^ould 
not  lie. — McKean  v.  German-American  Sav. 
Bank,  118  Cal.  334.  340.  50  Pac.  656. 

37.  Determination    of    conflfctlnfi:    claims*. 

— It  is  within  the  sound  discretion  of  the 
trial  court,  in  an  action  for  the  foreclosure 
of  a  mortgage,  to  give  the  plaintiff  Judg- 
ment for  the  relief  asked  and  postpone  the 
determination  of  conflicting  claims  between 
the  defendants  In  which  the  plaintiff  Is  not 
interested  and  which  do  not  affect  the  relief 
which  he  asks. — Rowley  v.  Davis,  169  CaL 
678,   147  Pac.  958. 
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38.  It  la  not  abuse  of  discretion  In  an 
action  for  the  foreclosure  of  a  mortgracre. 
^rhere  tbere  !■  no  defense  to  the  plaintiff's 
action,  to  make  a  decree  of  forecl68ure  re- 
serving for  future  determination  certain  lit- 
iflratlon  between  the  mortffagreors  and  third 
pa.rties  in  which  the  plaintiff  has  no  inter- 
est. InvolTlngr  the  validity  of  their  attach- 
ment and  judirment  liens  on  the  property, 
and  attacking  the  alleircd  conveyance  of  the 
land  as  havingr  been  made  with  the  intent 
to  defraud  them. — Rowley  v.  Davis,  169  Cal. 
€78,  147  Pac.  958. 

39.  Such  practice  does  not  imperil  or 
prejudice  the  defendant's  right  of  redemp- 
tion; it  w^ould  run  from  the  time  of  sale  and 
the  amounts  to  be  paid  would  depend  on  the 
price  paid  at  the  sale. — Rowley  v.  Davis, 
1C»  Cal.  678,  147  Pac.  968. 

40.  Where  it  Is  charged  in  foreclosure 
proceedings  that  adverse  claims  have  been 
fraudulently  acquired  to  defeat  the  rights 
of  the  mortgagee,  they  are  proper  subjects 
for  consideration. — ^Title  Ins.  &  Trust  Co.  v. 
California  Devel.  Co.,  171  Cal.  174,  152  Pac. 
542. 

41.  The  rule  that  adverse  titles  are  not 
to  be  adjudicated  in  actions  to  foreclose 
mortgages  does  not  apply  when  the  only 
adverse  party  is  in  fact  an  agent  of  the 
pla.lntiff. — Title  Ins.  &  Trust  Co.  v.  Califor- 
nia Devel.  Co..  171  Cal.  174,  162  Pac.  642. 


Duty  of  plaintiff-^Is  to  proceed  witli- 
vt  aareasoaable  delay  to  have  decree  for 
le  of  property  executed,  and  upon  failure 
to  do  so  it  becomes  duty  of  court,  upon  com- 
plaint of  any  party  to  suit  interested  in 
Its  execution,  to  direct  that  its  execution 
be  proceeded  with.  It  would  be  vain  to 
bestow  upon  court  of  equity  power  to  make 
decree  vrhich  it  had  no  power  to  enforce,  and 
ret  such  would  be  case  if  its  execution  de- 
pended upon  pleasure  or  convenience  of 
plaintiff. — Thomas  v.  San  Diego  College  Co., 

111  Cal.  858,  368,  48  Pac.  965;  Rowe  v.  Blake, 

112  CaL  637.  643,  44  Pac.  1084. 

4S.  Bvldenee— Outside  €»f  mortgage  show- 
ing that  there  is  no  such  property  as  that 
which  mortgage  purports  to  describe  would 
dt^monstrate  that  there  was  no  lien,  and 
debt  would  not  be  one  secured  by  mortgage 
upon  real  estate.— Otto  v.  Long,  127  Cal.  471, 
47€,  59  Pac.  895. 

44.  Vact  tbat  some  of  personal  property 
w«s  mot  mortgageable  would  not  render 
mortgaffe  void  as  to  other  property  covered 
^y  it. — San  Francisco  Breweries  v.  Schurts, 
104  CaL  420,  426,  38  Pac.  92. 

45.  B*erui  of  Jadgmemt^ — This  section  pre- 
scribes no  form  for  the  Judgment.  The 
principal  object  of  the  proceeding  is  to 
cause  the  sale  of  the  incumbered  property 
and  tbe  application  of  the  proceeds  of  sale 
to  the  payment  of  the  debt  secured. — ^Mor- 
ris V.  Hartley,  26  Cal.  App.  61,  146  Pac.  73. 

44.  Kormer  attempt  at  foreeloalug  note 
mmM  mortgage  ■  ■  ■  Being  void  does  not  operate 

uu  waiver  of  mortgage  lien,  nor  of  right  to 


thereafter  foreclose  same. — ^Ludwlg  v.  Mur- 
phy. 148  Cal.  473.  475,  77  Pac.  160. 

47.  Injnnetloii— WUl  lie  at  lastauee  of 
mortgagee  to  stop  commission  of  waste 
upon  mortgaged  premises,  when  he  makes 
out  proper  case  in  equity  and  shows  that 
threatened  acts  will  materially  impair  the 
value  of  property  subject  to  lien,  so  as  to 
render  it  inadequate  security  for  mortgaged 
debt. — Lavenson  v.  Standard  S.  Co:,  80  Cal. 
246,  247,  13  Am.  St.  Rep.  147,  22  Pac.  184. 

As  to  iujDmetloB  by  mortgagee  or  other 
llenholder  against  enforeemeut  of  Ileus  or 
claims  against  speeiHe  property*  see  note 
61  L..  R.  A.  786,  786. 

As  to  right  of  mortgag<te  to  injuuetiou  to 
prevent  Impairment  of  security,  see,  ante, 
8  526  and  note. 

As  to  vrhen  court  may  grant  lujanetion 
during  foreclosure,  see,  post,  8  745  and  note. 

48.  Holder  of  note  —  Transfer  of  real 
property  to— Right  to  sell^ — ^Under  the  provi- 
sions of  the  above  section  where  the  maker 
of  a  promissory  note  which  Is  past  due  and 
unpaid,  in  consideration  of  the  holder's 
agreement  to  refrain  for  Ave  days  from 
suing  upon  the  note  effects  and  delivers  to 
such  holder  of  the  note  a  grant  deed  to 
specified  real  estate,  and  also  a  separate 
agreement  wherein  such  liability  and  de- 
fault is  recited,  and  it  is  provided  that  if 
said  indebtedness  is  not  paid  within  Ave 
days  thereafter  the  grantee  is  authorized 
to  sell  the  property,  either  at  public  or  pri- 
vate sale,  without  notice,  and  credit  the 
amount  received  therefor  upon  the  Indebt- 
edness, there  being  no  intent  from  the  part 
of  parties  giving  and  of  those  receiving 
said  deed  that  it  shall  be  given  and  received 
as  security  for  the  payment  of  the  note, 
upon  default  in  the  payment  of  the  indebt- 
edness within  the  five  days  the  grantee  Is 
not  obliged  to  bring  an  action  in  order  to 
realize  upon  such  property,  but  may  proceed 
in  accordance  with  the  written  agreement. 
— Blakely  v.  Bryson,  48  Cal.  App.  736,  185, 
Pac.  685. 

49.  Insertion  by  clerk  In  decree-— Of 
amount  of  costs  as  claimed  by  plaintiff  be- 
fore same  have  been  taxed  and  ascertained 
is  mere  clerical  misprision  which  does  not 
affect  validity  of  decree  of  foreclosure  In 
other  respects,  nor  make  order  of  sale  Issued 
thereon  invalid.  Assuming  them  to  be  er- 
roneous, they  were  not  void,  and  validity  of 
sale  thereunder  was  not  thereby  affected. 
— Janes  v.  Bullard,  107  Cal.  130,  132,  40  Pac. 
108. 

60.  Instruction  to  Jury. — In  such  an  ac- 
tion, the  refusal  to  instruct  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
plaintiff  elected  to  sell  the  engine  (the 
mortgaged  property)  at  public  auction  at 
the  time  and  place  mentioned  in  the  notices 
of  sale  posted  by  it  but  did  not  so  make 
said  sale  at  public  auction,  then  their  ver- 
dict should  be  for  the  defendants.  Is  preju- 
dicial error,  where  the  only  evidence  of- 
fered of  a  sale  at  the  time  and  place  stated 
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In  the  notices  was  that  of  the  plaintiff;  and 
the  defendants  offered  evidence  of  their 
presence  at  the  place  of  sale  at  the  time 
mentioned  in  the  notices  and  that  no  sale 
was  then  made. — J.  I.  Case  Threshing  Ma- 
chine Co.  V.  Copren  Bros.,  32  Cal.  App.  194, 
162  Pac.  647. 

51.  In  such  an  action  the  question  as  to 
whether  the  property  was  sold  goes  to  the 
foundation  of  the  plaintiff's  cause  of  ac- 
tion, and  the  fact  that  the  defendants  were 
given  credit  for  the  sum  alleged  to  have 
been  bid,  and  were  therefore  uninjured  by 
what  was  In  fact  done,  is  Immaterial. — 
J.  I.  Case  Threshing  Machine  Co.  v.  Copren 
Bros.,  32  Cal.  App.  194,  162  Pac.  647. 

52.  Interest    becomlni;    doe    and    payable 

on  note  secured  by  mortgage,  is  debt  se- 
cured by  mortgage. — Van  Loo  v.  Van  Aken, 
104  Cal.  269,  37  Pac.  926. 

88.     It  la  Bot  part  of  doty  of  aherlfr,  as 

such,  in  absence  of  statutory  provision,  to 
sell  property  under  sale  in  foreclosure. — 
McDermot  v.  Barton,  106  Cal.  194,  198,  39 
Pac.  638. 

54.  Jndsment  Irapoalas  personal  liability 
for  debt— Upon  person  who  la  not  party  to 
note  is  erroneous,  and  must  be  modified,  as 
under  such  judgrment  plaintiff  could  enter 
deficiency  judgment  against  such  party  not 
personally  liable;  and  it  is  not  answer  to 
such  objection  for  plaintiff  to  say  that  he 
will  not  avail  himself  of  this  power. — Gar- 
rison Inv.  Co.  v.  Arndt,  144  Cal.  64.  66,  77 
Pac.  770. 

55.  Jurisdiction  of  conrt— In  actions  of 
foreclosare  over  parties  and  subject-matter 
continues  until  foreclosure  is  completed  by 
failure  to  redeem,  and  its  jurisdiction  ex- 
tends to  purchaser  who  by  his  bid  submits 
himself  to  it. — Van  Loben  Sels  v.  Bunnell, 
131  Cal.  489,  492.  63  Pac.  773. 

50.  Liens  on  personal  property— May  ex* 
ist  In  many  forms  other  than  by  way  of 
mortgage,  and  although  every  mortgage  is 
a  lien,  it  is  not  every  lien  that  is  a  mort- 
gage. Essential  element  of  mortgage  is 
transfer  or  conveyance  of  mortgaged  prop- 
erty from  mortgageor  to  mortgagee. — Peo- 
ple's Home  Sav.  Bank  v.  Sadler,  1  Cal.  App. 
189.  81  Pac.  1029. 

57.  Merger  of  liens— Deed  of  trust  of 
mortgaged  realty  does  not  supersede  or 
merge  a  prior  mortgage,  in  the  absence  of 
an  intention  that  it  should  have  that  effect, 
and  where  the  language  of  the  deed  of  trust 
indicates  an  intention  that  the  mortgage 
should  continue  to  exist,  it  can  not  be 
deemed  that  the  new  security  supplants  or 
merges  the  old. — Crlsman  v.  Lanterman,  149 
Cal.  661.  87  Pac.  89. 

58.  Money  paid  by  mortgaircor  to  mort- 
sragee  between  commencement  of  action  and 
foreclosure  sale  undei^  agreement  that  same 
be  credited  upon  amount  due  to  mortgagee 
from  mortgageor  can  be  recovered  back  by 
mortgageor  where  mortgagee  fails  to  mako 
proper  credits  for  such  amount  so  received. 
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— ^MaddMx  v.  County  Bank,  129  Cal.  666,  669, 
79  Am.  St.  Rep.  143,  62  Pac.  264. 

59.  Mortsase  covering  real  and  personal 
property— In  valid  and  may  be  foreclosed  in 
same  proceedings,  and  real  and  personal 
property  sold  under  same  decree.  —  San 
Francisco  Breweries  v.  Schurtz,  104  Cal.  420. 
426.  38  Pac.  92.  See  Tregear  v.  Etiwanda  W. 
Co.,  76  Cal.  637.  540.  9  Am.  St.  Rep.  246,  18 
Pac.  668. 

60.  Mortgaged  property  being  situate  In 
different  counties,  mortgagee  may  commence 
action  of  foreclosure  in  either  county  and 
In  single  action  obtain  judgment  for  fore- 
closure of  mortgage  upon  property  in  other 
county. — Kent  v.  Williams,  146  Cal.  3,  10.  79 
Pac.  527.  See  Murphy  v.  Superior  Court,  138 
Cal.  69,  72,  70  Pac.  1070. 

61.  New    or    additional    security    taken 

Effect  of. — The  taking  of  new  or  additional 
security  operates  to  destroy  an  existing 
lien  only  where  the  destruction  Is  worked 
by  virtue  of  a  positive  declaration  of  law. 
where  it  is  worked  by  the  agreement  and 
contract  of  the  parties,  where  it  is  worked 
by  necessary  intendment  growing  out  of 
the  agreement  of  the  parties,  in  that  the 
taking  of  the  later  security  is  inconsistent 
with  the  continued  existence  thereafter  of 
the  lien,  and,  finally,  where  the  nature  of 
the  earlier  or  later  security,  as  that  it  is 
concealed  or  undisclosed,  gives  rise  to  a 
situation  where  it  would  partake  of  fraud 
upon  other  claimants  to  permit  the  earlier 
lien  to  be  held  valid,  whereupon  equity  in- 
terposes and  declares  it  to  have  been  waived 
or  lost  by  the  taking  of  later  security,  or 
what  is  in  effect  the  same,  erects  a  bar  to 
its  enforcement. — Martin  v.  Becker,  169  Cal. 
301,  Ann.  Cas.  1916D,  176,  146  Pac.  665, 

62.  The  law  never  contemplated  that  be- 
cause a  man  had  taken  a  mortgage  he  could 
not  take  other  independent  security  for  his 
debt,  and,  if  the  contract  for  such  security 
permitted  it,  enforce  such  contract  without 
reference  to  the  mortgage  debt. — ^Martin  v. 
Becker,  169  Cal.  301,  Ann.  Cas.  1916D,  176. 
146  Pac.  665. 

63.  A  materialman  does  not  lose  his 
right  to  a  mechanic's  lien  by  taking  a  mort- 
gage upon  the  real  property  of  the  con- 
tractor for  the  value  of  the  material  sold 
to  him,  either  by  virtue  of  above  section 
or  by  the  application  of  any  rule  of  decision 
holding  that  the  taking  of  either  security 
destroys  the  right  to  such  lien.— Martin  v. 
Becker,  169  Cal.  301,  Ann.  Cas.  1916D,  176, 
146  Pac,   665. 

64.  Note  and  mortgage  set  out  In  full  as 
exhibit  in  complaint  are  sufficiently  referred 
to  by  allegation  that  defendant  executed 
to  plaintiff  certain  note  and  certain  mort- 
gage to  secure  same,  and  that  copy  of  said 
note  is  set  out  in  said  mortgage,  and  said 
mortgage  is  herein  attached  and  marked 
••Exhibit  B."— Savings  Bank  v.  Burns,  104 
Cal.  473.  477,  38  Pac.  102.  See  Ward  v.  Clay 
82  Cal.  502,  506.  23  Pac.  50,  227;  Whitby  v' 
Rowell,  S2  Cal.  635,  23  Pac.  40,  382. 
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•5k  IVote  auMKigned  as  collateral  secnrlty 
—May  be  foreeloaed  and  sold  under  decree 
In  special  cases,  and  where  maker  of  note 
^rhlch  was  pledfired  to  plain tiflf  resides  In 
dista.nt  state,  and  It  is  not  shown  that  he 
has  any  real  estate  in  California  subject  to 
seizure  and  sale,  it  would  impose  hardship 
on  pledgee  to  be  enforced  to  pursue  him 
with  les^al  process. — Donohoe  v.  Gamble,  38 
Cal.  340,  353,  354,  99  Am.  Dec.  399. 


Same— Need  not  be  foreclosed  ac- 
cordtniT  to  provisions  of  above  section, 
thouf?h  case  migrht,  perhaps,  be  stated  that 
would  authorize  holder  of  collateral  note  to 
have  decree  of  sale  (dis.  op.  of  Rhodes,  J.). 
— Donohoe  v.  Gamble,  38  Cal.  340,  355,  99 
Am.   Dec.  399. 

€7.  N<r(e  aot  betas  due  nrhen  actioa  com- 
■aeaeed,  Judgrment  decreeing:  foreclosure  Is 
erroneous.  Plaintiff  mierht  have  taken  judgr- 
ment for  sale  of  so  much  of  mortgaged 
premises  as  misrht  be  necessary  to  satisfy 
interest  then  due,  but  order  for  sale  of  all 
premises  was  erroneous. — Hunt  v.  Dohrs,  39 
Cal.   304,   305. 

C8;.  Note  seeared  by  mortsase  — Is  not 
■efcottable  within  law  merchant  or  within 
our  Civil  Code  when  the  mortfirasre  provides 
for  attorney's  fees  in  event  of  foreclosure. 
— Meyer  v.  Weber,  133  Cal.  68X,  685,  65  Pac. 
1110. 


Same — Note,  thonffh  negotiable  in 
fforna,  la  la  law  aot  aegrotiabie  if  secured  by 
murtsas-e  of  even  date  which  makes  it  pay- 
able primarily  out  of  peculiar  fund, — at 
least  as  aerainst  one  having:  knowledgre  of 
mortgtLge. — Hays  v.  Plummer,  126  Cal.  107, 
109,   77   Am.  St.   Rep.   153,  58  Pac.  447. 

7*.  Object  of  salt  of  foreclosure  Is  to 
vnbject  to  judicial  sale,  and  vests  in  pur- 
chaser thereunder  same  title  or  estate  in 
morts^sed  property  which  mortgraffeor  had 
at  time  of  execution  of  mortsag:e. — Beronio 
▼.  Ventura  Co.  L.  Co.,  129  Cal.  232,  237,  79 
Am.  St.  Rep.  118,  61  Pac.  .958. 

71.  Ontlaaloa  of  seal  of  court  from  order 
mt  aale  under  decree  of  foreclosure  renders 
process  erroneous  merely. — Hagrer  v.  Aatorg, 
145  Cal.  548.  553,  79  Pac.  68. 

TZ.  Orliina]  note  belngr  surrendered  and 
■uirked  **pald*  on  Its  face,  is  not  conclusive 
of  extlngruishment  of  debt  which  mortgragre 
was  given  to  secure  in  case  where  origrinal 
note  was  ret>laced  by  new  note  and  where 
mortsa^e  griven  to  secure  it  was  allowed  to 
stand  as  before.  In  such  case  original  debt 
Is  not  extingrulshed.  —  Bonestell  v.  Bowie, 
Ifg  Cal.  511.  515,  61  Pac.  78.  See  Welch  v. 
AUiniTton.  23  Cal.  322,  323;  Steinhart  v.  Na- 
tional Bank.  94  Cal.  362.  366,  28  Am.  St.  Rep. 
132.  29  Pac.  717. 

Proceedlnsa  la  foreclosure  of  street- 
meat— Are  quite  aaaloirous  to  those  of 
foreclosure  of  mortgra^e  upon  real  property, 
and  as  no  mode  Is  specifically  pointed  out 
for  sale  of  real  property  under  judgrment 
therein.  It  can  not  be  held  that  appointment 
•>f  commissioner  to  sell  property  under  such 
judgment  was  beyond  jurisdiction  of  court 


or  even  erroneous. — Crane  v.  Cummingrs. 
137  Cal.  201,  204,  69  Pac.  984. 

74.  Provision     for     deflcleacy     Jndi^nient 

under  above  section  is  not  unconstitutional. 
— County  Bank  v.  Goldtree,  129  Cal.  160,  164. 
61  Pac.  785. 

As  to  deficiency  Judgment*  see  Part  VI, 
this  note. 

75.  Refusal  of  commlsloner  to  postpone 
sale  at  request  of  Judg:ment-debtor  \s  not  an 
abuse  of  discretion  in  all  cases,  and  sale 
will    not    be    vacated    where    no    reason    is 

,g:iven  why  s^le  should  have  been  postponed. 
— Connick  v.  Hill,  127  Cal.  162,  166,  59  Pac. 
832. 

As  to  appointment  of  commissioner  to 
make  sale,  see  pars.  21-23,  this  note. 

70.  Release  of  portion  of  mortgrased 
premises— Consent  of  mortsaseor  Is  neces- 
sary in  order  that  mortgragree  may  let  go 
part  of  his  security  to  purchaser  from  mort- 
Sagreor,  at  less  than  its  value,  it  may  be, 
and  then  look  to  mortgag:eor  to  make  up 
deficiency. — Woodward  v.  Brown,  119  Cal. 
283,  292,  63  Am.  St.  Rep.  108,  51  Pac.  2,  542. 

77.  Same — ^Bffeet   of   waiver   of   security. 

— Allowing  release  of  part  of  security,  and 
providing:  for  detlciency  judgrment  at  same 
time,  would  allow  mortgragree  to  thus  get 
judgment  which  could  be  enforced  against 
mortgageor  precisely  as  if  mortgagee  had 
first  waived  security  and  brought  suit  on 
note. — ^Woodward  v.  Brown,  119  Cal.  283, 
293,  63  Am.  St.  Rep.  108,  51  Pac.  2,  542. 

78.  Same— Gross  Injustice  ivould  be  done 
to  mortsaseor  to  hold  him  liable  for  defi- 
ciency which  mortgagee  has,  without  mort- 
gageor's  authority  or  consent,  created.  De- 
ficiency, which  code  directs  may  take  form 
of  personal  judgment,  is  deficiency  arising 
from  sale  of  all  mortgaged  security,  and 
not  part  of  It. — Woodward  v.  Brown,  119 
Cal.  283,  292,  63  Am.  St.  Rep.  108,  51  Pac. 
2,  542. 

79.  Same — Purpose  of  law. — All  security 
could  be  released  if  part  of  security  could 
be  released,  and  thus  purpose  of  law  would 
be  defeated, — purpose  of  law  being  to  con- 
fine mortgagee  to  one  action,  and  all  his 
security  as  primary  fund  for  payment  of 
debt. — ^Woodward  v.  Brown,  119  Cal.  283, 
293.  63  Am.  St.  Rep.  108.  51  Pac.  2,  542. 

80.  Separate  mortsasres  on  real  and  per- 
sonal property— No  Joinder. — Foreclosure  of 
three  mortgages  and  general  judgment  in 
aggregate  amounts  due  on  them,  where  two 
of  such  mortgages  were  on  same  real  estate 
and  other  on  personal  property,  is  unauthor- 
ized. There  is  no  lien  upon  personal  prop- 
erty for  amounts  due  on  mortgages  cover- 
ing real  estate,  or  upon  real  property  for 
amount  due  on  chattel  mortgage,  and  there 
should  be  separate  sales  of  real  and  per- 
sonal property,  for  amounts  due  upon  them 
respectively.  —  Taylor  v.  Ellenberger,  128 
Cal.  411.  414.  60  Pac.  1034. 

81.  Service  by  publication  —  No  valid 
Judfcment  for  deficiency  being  possible  be- 
cause of  service  by  publication,  still,  when 
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properly  ascertained,  deficiency  constitutes 
subsisting:  Indebtedness  then  due  from  de- 
fendant to  plaintiff,  and  plaintiff  may  brins 
an  action  setting  forth  all  facts,  and  will  be 
entitled  to  personal  Judgrment  thereon. — 
Blumbergr  v.  Birch,  99  Cal.  416,  417,  418,  87 
Am.  St.  Rep.  67,  34  Pac.  102. 

82.  Personal  judgrment  for  deficiency  can 
not  be  docketed  against  defendant  served  by 
publication  only. — Blumbergr  v.  Birch,  99 
Cal.  416,  417,  37  Am.  St.  Rep.  67,  34  Pac.  102. 

83.  Set-off  •»  MortKaore-debt  and  deposit 
In  bank. — A  bank  can  not  use*  a  mortgagre- 
debt  as  a  set-off  in  an  action  by  a  depositor 
or  his  creditor  for  the  amount  of  a  deposit. 
— Marble  Co.  v.  Merchants  Nat.  Bank,  15 
Cal.  App.  351,  115  Pac.  59. 

84^     Sheriff— Has    no    doty   to   perform   in 

case  of  sale  of  real  property  under  foreclo- 
sure, where  court  appoints  commissioner  to 
make  such  sale. — McDermot  v.  Barton,  106 
Cal.  194.  197,  39  Pac.  538. 

85.  Same — May    by    irlrtne    of    bis    oflee 

and  greneral  powers  griven  him  execute  fore- 
closure decree  under  writ  issued  to  him 
without  other  appointment  issued  hy  court, 
and  he  may  do  so  without  any  writ.  Nam- 
ing him  In  decree  conferd  no  new  powers 
upon  him.  but  merely  authorizes  exercise 
in  that  particular  case  of  such  as  he  already 
possess. — Granger  v.  Sheriff,  140  Cal.  190, 
194,  195.  73  Pac.  816. 

86.  Socccsiiive  f  oreciosDres  ^  ¥^beB  re- 
quired by  clrcamstances. — ^For  distinct  debts 
secured  by  same  mortgage,  are  not  prohibi- 
ted by  above  section.  Power  of  court  of 
equity  in  proper  case  to  direct  sale  of 
property  on  foreclosure  of  mortgage,  sav- 
ing from  effect  of  such  sale  further  lien 
secured  by  same  or  some  other  encumbrance, 
is  fully  established. — Stockton  Sav.  &  L.  Soc. 
V.  Harrold,  127  Cal.  612,  620,  621,  60  Pac.  166. 

87.  Surety  on  note  of  tbird  person  which 
is  secured  by  mortgage  of  such  person 
would  have  right  to  demand  that  mortgagee 
should  first  apply  property  of  principal 
which  had  b»»en  mortgaged  to  discharge  of 
debt.  On  other  hand,  guarantor,  as  distin- 
guished from  surety,  for  payment  of  debt 
upon  default,  could  be  proceeded  against  by 
principal  creditor  without  proceeding  to 
realize  upon  other  securities,  or  without 
going  into  equity  to  foreclose  his  mort- 
gage.— Adams  v.  Wallace,  119  Cal.  67,  70, 
51  Pac.  14. 

88.  Trust-deed  —  Assumlns  tbat  trust- 
deed  is  not  wltbln  above  section,  still  there 
are  other  considerations  to  be  weighed  in 
determining  whether  creditor  who  has  ac- 
cepted such  deed  as  security  has  not  con- 
tracted to  pursue  terms  of  deed  when  he 
attempts  to  forcibly  collect  debt.  Grantor 
retains  right  to  conveyance  on  payment,  and 
to  sale  as  provided  in  case  of  default,  seems 
to  be  indicated  in  decision. — Herbert  Kraft 
Co.  V.  Bryan,  140  Cal.  73,  81,  73  Pac.  745. 

89.  Same —' Deficiency  remalnina;  after 
Male  under  trust-deed  may  be  collected  by 
creditor    in   an    action   at   law. — Sacramenf^ 


Bank  v.  Copsey,  133  Cal.  663,  665,  85  Am.  St. 
Rep.  242,  66  Pac.  8,  205;  Herbert  Kraft  Co. 
V.  Bryan,  140  Cal.  78,  80,  73  Pac.  745. 


90u  Same-— Forecloaure  of— Asreement  as 
to  sale  In  wbole  or  in  part. — Where  the 
agreement  of  a  deed  of  trust  authorizes 
the  sale  of  the  property  in  whole  or  In 
part,  in  the  discretion  of  the  trustee,  it  is 
not  to  be  regarded  as  a  stipulation  that  the 
property  should  be  sold  as  a  whole,  but  the 
trustees  arc  bound  to  exercise  their  discre- 
tion for  the  best  interests  of  all  the  parties 
concerned.  —  Humboldt  Sav.  Bank  v.  Mc- 
Cleverty.  161  Cal.  289,  119  Pac.  82. 

Am  to  forecloaare  of  tmst-deeda,  see  note 
82  Am.  St.  Rep.  345. 

As  to  risbt  of  bondholder  to  ave  for  en- 
forcement of  tmst-dced»  see  notes  20  Li.  R.  A. 
535-539;  16  L.  R.  A,    (N.  S.)   1006. 

91.  Same — Same— Deed  of  trust  of  bome- 
•tead. — Where  the  deed  of  trust  covers  prop- 
erty a  portion  of  which  is  subsequently  filed 
upon  as  a  homestead  by  the  wife  of  the 
debtor,  after  whose  death  It  survives  to  the 
wife,  the  latter  becomes,  as  to  the  enforce- 
ment of  the  trust,  a  surety,  and  as  such  has 
a  right  to  have  the  debtor's  property  first 
sold  to  pay  the  debt. — Humboldt  Sav,  Bank 
V.  McCleverty,   161  Cal.   290,  119  Pac.   82. 

92.  Samc^Has  no  feature  in  common  ivlth 
mortsase  except  that  it  is  executed  to  se- 
cure an  Indebtedness,  and  on  trust-deed  suit 
for  foreclosure  and  sale  will  not  lie  if  con- 
tract of  parties  is  that  upon  default  trustee 
shall  sell,  and  there  is  no  equity  in  adjudg- 
ing foreclosure. — Koch  v.  Briggs,  14  Cal. 
256,  263,  73  Am.  Dec.  651;  Fuquay  v.  Stlck- 
ney,  41  Cal.  583,  587;  Whltmore  v.  San  Fran- 
cisco Sav.  Union,  50  Cal.  145,  150;  Grant  v. 
Burr,  54  Cal.  298,  301;  Bateman  v.  Burr,  57 
Cal.  480,  483;  Durkin  v.  Burr.  60  Cal,  860, 
361;  Savings  &  L.  Soc.  v.  Derrlng.  66  Cal. 
281,  286.  5  Pac.  353;  Partridge  v.  Shepard,  71 
Cal.  470,  478,  12  Pac.  480;  More  v.  Calkins, 
95  Cal.  435,  437,  4r38,  29  Am.  St.  Rep.  128.  30 
Pac.  583;  Savings  A  L.  Soc.  v.  Burnett.  106 
Cal.  514,  528,  39  Pac.  922;  Herbert  Kraft  Co. 
v.  Bryan,  140  Cal.  73,  80,  78  Pac.  745. 

98.  Tbree  essential  tblnsa  provided  for 
by  above  section  are  to  make  mortgaged 
property  primary  fund  out  of  which  satis- 
faction is  to  be  had,  to  give  plaintiff 
personal  Judgment  for  balance  which  re- 
mained due  after  exhaustion  of  mortgaged 
property,  and  to  confine  recovery  to  one 
action. — Toby  V.  Oregon  Pac.  R.  Co.,  98  Cal. 
490,  494,  495,  33  Pac.  560. 

94.  Unverified  ansvrcr  •—  To  complaint 
vrbicb  meiu  fortb  copy  of  note  and  mortgage 
admits  genuineness  and  due  execution  of 
such  instrument. — Waldrip  v.  Black,  74  Cal. 
409,   411,   16  Pac.   226. 

96.  llVater-risbts— Notice  of. — Except  as 
provided  in  this  section,  the  open  and  vis- 
ible possession  and  use  of  water-rights  by 
a  subsequent  recorded  purchaser  to  a  prior 
unrecorded  purchaser  would  be  sufiacient  to 
charge  all  subsequent  purchasers  with  no- 
tice   of    his    rights,    whether   his    deed    was 
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recorded  or  not. — Shurtleff  v.  Kehrer,  163 
CaL  24.  29.  80.  sub  nom.  Shurtleff  v.  Bracken^ 
163  Cal.  24,  29.  30,  124  Pac.  724. 

ML  Written  asreemeBt  by  mortsasec — To 
Mtead  date  of  payiiiciit  of  note  upon  con- 
sideration of  payment  of  portion  of  prin- 
cipal and  to  pay  interest  monthly  there- 
after, is  virtually  renewal  of  note  and 
mortgage,  and  suit  to  foreclose  commenced 
at  date  prior  to  time  to  which  note  and 
mortgage  as  extended  became  due  should 
be  dismissed  as  premature.  —  Seaton  v. 
Fiske.  128  Cal.  549,  551,  61  Pac.  666. 

11  ATTORNEY'S   FEES— A.    IN   GENERAL. 

As  to  aa  met  to  abollah  attormey'a  fees  and 
•tker  charirea  la  forccloanre  salts,  see  Stats. 
1ST3,  1874.  p.  707.  approved  March  27,  1874. 

As  Co  coastltatlonallty  of  statutes  allow- 
tm  sa  attoraey'a  fees*  see  note  79  Am.  St. 
ReiK  178-186. 

97.  Allovrance  of  la  a  decree  of  fore- 
elatare  of  a  mort^agre.  as  a  lien  upon  the 
mortgaged  premises,  held  erroneous,  but  not 
prejudicial,  or  available  to  sustain  a  charg^e 
of  fraud  in  action  to  set  aside  and  vacate 
fluch  decree  on  that  srround. — Bell  v.  Thomp- 
son. 147  Cal.  692,  82  Pac.  827. 

M.  Same— Editorial  note. — It  is  a  matter 
for  regret  that  the  learned  Justice  who 
wrote  this  opinion  appeared  not  to  appreci- 
ate the  importance  of  the  conclusion  reached, 
or  recognise  the  need  of  citing  the  authori- 
ties apon  which  the  court  relied,  if  any,  to 
iwtain  It  In  the  face  of  adverse  criticism. 
While  it  may  be  true»  as  stated,  that  the  es- 
tate itself  could  not  successfully  claim  in- 
jury resultiniT  from  the  inclusion  of  attor- 
ney's fees  in  the  decree  of  foreclosure, 
Qn]ess  such  fees  constitute  a  preferred- 
creditors'  claim,  the  creditors  whose  unse- 
nred  claims  were  thus  postponed,  possibly 
set  aside  permanently  by  reason  of  such  in- 
dnsioB.  were  injured,  and  did  possess  srround 
of  complaint.  Were  they  unrepresented? 
Has  the  doctrine  that  the  administratrix  is 
the  lawful  representative  of  the  creditors 
and  the  beneflctaries  of  the  estate  been  nul- 
lified? 

li.    AUowaaeo    of    la    sapreme    court. — 

Mortgagee  Is  not  entitled  to  attorney's  fees 
ia  first  instance  in  supreme  court  upon  ap- 
peal taken  by  mortgaereor. — ^Pender  v.  Rob- 
insoD.  135  Cal.  26.  27.  66  Pac.  969. 

IM.  Compare!  Beckman  v.  Skasgrs.  61 
Cal.  S62.  363. 

!•].  AUo^red  for  aame  reasoa  tkat 
**«ta  are  allowed,  although  no  part  of 
^sts.  as  necessary  incident  to  Judgment. — 
Rapp  v.  Spring:  Valley  O.  Co.,  74  Cal.  532, 
*M,  16  Pac.  825. 

liX  Amonat  allo^ved  —  Dlacretion  of 
««rt. — The  amount  which  will  be  allowed 
as  attorney's  fees  on  foreclosure  of  mort- 
fCage  rests  peculiarly  in  the  discretion  of 
the  trial  court.  While  the  amount  of  money 
inv)lvcd  should  be  considered,  the  compen- 
sation is  not  to  be  determined  by  a  percent- 


agre  calculated  thereon.  It  is  the  extent  of 
the  responsibility  which  an  attorney  as- 
sumes by  reason  of  the  amount  involved  in 
foreclosure  proceedings  which  he  is  con- 
ducting that  is  to  be  taken  into  considera- 
tion together  with  his  actual  services  in 
the  foreclosure  proceedings  for  the  purpose 
of  fixing  his  compensation. — Patten  v.  Pep- 
per Hotel  Co.,  153  Cal.  460,  471,  96  Pac.  296. 

103.  Same^Mnst  not  czeeed  amount  pro- 
vided for  by  mortsage. — Monroe  v.  Fohl, 
72  Cal.  568,  571,  14  Pac.  514. 


104.  Same-— Mnat  not  exceed  amonnt  pro- 
vided for  by  note« — ^Hewitt  v.  Dean,  91  Cal. 
5,  14,  27  Pac.  423. 

105.  Averment  tbat  fee  claimed  waa  rea- 
sonable amount  is  not  necessary;  attorney's 
fee  was  not  cause  of  action,  but  incident  to 
it. — McNamara  v.  Oakland  B.  &  L.  Assoc, 
131  Cal.  336,  347,  68  Pac.  670.  See  Carriere  v. 
Mintum,  6  Cal.  435,  436;  Monroe  v.  Fohl,  72 
Cal.  568.  571.  14  Pac.  514;  Rapp  v.  Spring 
Valley  O.  Co.,  74  Cal.  532.  533,  16  Pac.  325; 
First  Nat.  Bank  v.  Holt,  87  Cal.  158,  161.  25 
Pac.  272;  White  v.  Allatt,  87  Cal.  245,  248, 
25   Pac.   420. 

106.  Court  to  detern&lne  reasoaable 
amonat  for  fee< — It  is  not  necessary  to  al- 
lege in  complaint  what  sum  would  be  rea- 
sonable attorney's  fee  in  case.  Court  is  to 
determine  reasonable  amount  of  this  fee 
within  limits  of  contract  contained  in  mort- 
gage.— Damon  v.  Quinn,  143  Cal.  76.  77,  76 
Pac.  818. 

107.  Bvldeaee  aa  to  employ  meat  and 
valne  of  services  of  counsel  need  not  be 
given  where  mortgage  provides  for  reason- 
able counsel  fees  upon  foreclosure,  and 
complaint  alleges  that  certain  sum  is  rea- 
sonable to  be  allowed  as  fees  for  prosecu- 
tion in  such  action,  although  reasonableness 
of  fess  claimed  was  denied  by  answer.  At- 
torney brought  action  and  tried  it,  which 
appears  from  record,  and  no  further  evi- 
dence of  employment  was  required.  Duty 
of  fixing  amount  of  compensation  was  cast 
on  court  and  no  evidence  of  value  of  services 
was  necessary. — Woodward  v.  Brown,  119 
Cal.  283,  309,  63  Am.  St.  Rep.  108,  51  Pac.  2, 
542;  Hotaling  v.  Monteith,  128  Cal.  656,  557, 
558,  61  Pac.  95. 

106.  MortKase  provldlngr  for  reasonable 
attorney's  fees  in  event  of  foreclosure,  and 
complaint  alleging  amount  to  be  allowed, 
such  fees  should  be  allowed  by  court.  Ob- 
vious purpose  of  action  is  to  recover  amount 
due  on  note  by  foreclosure  of  mortgage  and 
sale  of  mortgaged  property,  and  it  was  only 
to  aid  plaintiff  in  accomplishing  these  endis 
that  allowance  of  attorney's  fees  was  au- 
thorized by  mortgage  and  asked  for  in 
complaint. — First  Nat.  Bank  v.  Holt,  87  Cal. 
158,    161,    25   Pac.   272. 

100.  Need  not  be  actually  paid  by  plain- 
tiff, nor  need  there  be  any  express  agree- 
ment for  payment  of  such  fees. — Rapp  v. 
Spring  Valley  G.  Co.,  74  Cal.  532,  535.  16 
Pac.  325. 
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110.  Xot  part  of  costs,  or  recoverable  as 
such,  althougrh  provided  for  by  terms  of 
contract,  but  are  In  nature  of  special  dam- 
ages expressly  authorized  by  contract  to  be 
recovered  In  addition  to  general  damagres, 
and  must  be  expressly  averred  with  right  in 
defendant  to  defend  specially  afiralnst  their 
allowance. — Brooks  v.  Forington.  117-  Cal. 
219,  221,  48  Pac.  1073. 

111.  Prayer  —  That  mortgragred  premises 
be  sold  and  proceeds  applied  to  amount 
found  due  and  for  greneral  relief,  but  not  in 
terms  askingr  an  award  of  counsel  fees,  will 
not  warrant  allowance  of  counsel  fees  in 
case  of  default. — Brooks  v.  Forington,  117 
Cal.  219,  221,  48  Pac.  1073.  See  Thrasher  v. 
Moran,  146  Cal.  683,  684,  81  Pac.  32. 

112.  Same— That  proceeds  of  sale  be  ap- 
plied to  payment  of  amount  found  due  on 
note  and  mortgragre,  with  interest,  disburse- 
ments, costs,  and  counsel  fees,  and  com- 
plaint allegring  that  mort^agre  provides  that 
in  case  of  foreclosure  plaintiff  should  be  en- 
titled to  certain  per  cent  as  counsel  fees,  is 
fiufllcient  prayer,  and  counsel  fees  should  be 
allowed  thereon,  though  defendant  has  suf- 
fered default. — Thrasher  v.  Moran,  146  Cal. 
683.  684.  81  Pac.  32. 

III.  ATTORNEY'S  FEES— B.     ALLOWANCE 

OF  DENIED. 

lis.  As  to  foreclosure  of  securities,  at- 
torney's fees  can  not  be  allowed  where  there 
is  no  stipulation  therefor  in  mortgragre. — 
Clemens  v.  Luce,  101  Cal.  432,  437,  35  Pac. 
1032. 

114.  Attorney  beinc:  paid  stipulated 
amount  per  month  for  all  services  from 
plaintiff,  and  it  not  appearing:  that  such  can 
be  at  all  apportioned  to  services  rendered  in 
foreclosure  proceedingrs,  and  it  not  appear- 
ing that  sum  allowed  by  court  as  counsel 
fees  will  belong-  to  attorney,  or  will  receive 
any  other  direction  than  going  to  plaintiff, 
counsel  fees  can  not  be  allowed  in  action  to 
foreclose  mortgage. — Bank  of  Woodland  v. 
Treadwell,  B5  Cal.  379,  380,  381;  Rapp  v. 
Spring  Valley  O.  Co.,  74  Cal.  532,  535,  16 
I»ac.  325. 

116.  Attorney  must  be  entitled  to  receive 
fees  himself. — Th^y  can  not  be  allowed  for 
services  rendered  or  to  be  rendered  by  at- 
torney, unless  that  attorney  be  entitled  to 
receive  them  to  himself.  Object  of  law 
allowing  counsel  fees  is  not  to  afford  an  op- 
portunity under  cover  of  name  for  specula- 
tion on  part  of  creditor,  but  to  reimburse  him 
in  proper  amount  for  sums  which  he  pays  or 
becomes  liable  to  pay,  or  to  relieve  him  of 
burden  of  paying  counsel  fees. — Bank  of 
Woodland  v.  Treadwell,  55  Cal.  379,  380. 

110.  Mortfcaipe  providlns  for  foreclosure 
in  case  of  default  in  payment  of  interest  ac- 
cording to  terms  of  note  which  it  secures, 
but  making  no  provision  for  payment  of  at- 
torney's fees;  and  note,  though  providing 
for  attorney's  fees  for  collection  thereof 
docs  not  provide  that  such  note,  principal 
and  interest,  shall  become  due  upon  default 
in  any   payment  of  interest,  right  to  bring 
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action  after  default  of  mortgageor  without 
any  demand  of  payment  Is  limited  to  pur- 
poses for  which  action  is  to  be  brought,  via., 
foreclosure  of  mortgage,  and  does  not  in- 
clude attorney's  fees. — Clemens  v.  Luce,  101 
Cal.  432,  487,  35  Pac.  1082. 

117.  Neither  note  nor  mortsave  provldlag 

for  payment  of  attorney's  fees,  nonsuch  fees 
can  be  allowed  by  law. — Clemens'  v.  Luce, 
101  Cal.  432.  436.  85  Pac.  1032. 

118.  Note  not  vlvins  holder  right  to 
bring:  action  before  Its  maturity*  that  right 
being  created  by  mortgage  alone  and  lim- 
ited to  foreclosure  of  mortgage,  if  holder 
would  claim  attorney's  fees  provided  In  note 
(mortgage  not  providing  for  attorney's 
fees),  he  should  be  required  to  give  notice 
of  his  option  to  claim  whole  amount  to  be 
due  as  much  as  though  action  was  brought 
upon  note  alone.  If  such  notice  is  not  given. 
Judgment  for  attorney's  fees  Is  erroneous. — 
Clemens  v.  Luce,  101  Cal.  432,  487,  35  Pac 
1032. 

IV.  ATTORNEY'S    FEES— C.    LIEN    ON 
MORTGAGED   PREMISES. 

119.  Mortgrave  providing:  that  in  suit  for 
its  foreclosure  "a  decree  may  be  had  to  sell 
premises  in  manner 'prescribed  by  law,  and 
out  of  money  arising  from  such  sale  to  re- 
tain principal  and  interest,  together  with 
costs  and  charges  of  making  such  sale,  and 
of  suit  for  foreclosure,  including  counsel 
fees  at  rate  of  five  per  cent  upon  amount 
which  may  be  found  due,"  is  an  express  pro- 
vision that  counsel  fees  are  to  be  regarded 
as  part  of  costs,  and  that  if  suit  be  brought, 
there  should  be  entered  therein  a  decree  to 
retain  said  counsel  fees,  and  creates  an  obli- 
gation for  their  payment  upon  mortgageor 
of  same  nature  as  his  obligation  to  dis- 
charge other  costs  of  foreclosure  and  au- 
thorizes court  to  Include  them  in  its  decree 
as  part  of  obligation  secured  by  mortgage. 
O'Neal  V.  Hart,  116  Cal.  69,  70,  47  Pac.  926. 
See  Haensel  v.  Pacific  States  Sav.,  L.  &  B, 
Co.,  135  Cal.  41,  44,  67  Pac.  38. 

120.  Note  containing  agreement  for  attor- 
ney's fees  in  case  suit  is  brought  being  set 
out  in  complaint,  And  following  this  is  al- 
legation that  conveyance  of  land  was  made 
to  secure  payment  of  "said  note,"  shows 
that  payment  of  attorney's  fees  as  well  as 
principal  and  interest  of  such  note  was  se- 
cured. Mortgageor  would  therefore  be  en- 
titled to  judgment  for  an  attorney's  fee,  as 
provided,  and  also  to  make  such  fee  lien 
upon  mortgaged  premises. — County  Bank  v. 
Goldtree,  129  Cal.  160,  163,  61  Pac.  786. 

121.  Comparet  Clemens  v.  Luce,  101  Cal. 
432,  437,  35  Pac.  1032;  Boob  v.  Hall,  107  Cal. 
160,  162,  40  Pac.  117;  Irvine  v.  Perry.  119 
Cal.  362,  357,  61  Pac.  544,  949;  Russell  v. 
Findley,  122  Cal.  478,  479.  55  Pac.  143;  Com- 
mercial Sav.  Bank  v.  Hornberger,  140  Cal 
16,  21,  73  Pac.  625. 

122.  Note  providing  for  reasonable  at- 
torney's fees,  and  complaint  alleging  and  it 
being  found  true  by  court  that  mortgage 
was  given  "to  secure  payment  of  said  note," 
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Shows  an  agreement  for  attorney's  fee 
vhlch  appears  to  have  been  secured  by 
mortgage,  and  It  would  be  so  treated  In  de- 
cree of  foreclosure. — Peachy  v.  Witter,  131 
Ctl.  11$.  819.  63  Pac.  4«8. 

V.  ATTORNEY'S     FEES— D.     PERSONAL. 
JUDGMENT  FOR. 

123.    Mortsace  nowhere  bsTlni:  provision 

that  it  was  srlven  to  secure  payment  of  any 
ftUorney's  fee,  but  only  belner  STiven  as  se- 
curity for  payment  of  certain  amount  of 
money  with  Interest  thereon,  as  specified  in 
certain  note,  attorney's  fees  can  not  be 
made  lien  upon  land. — Clemens  v.  Luce,  101 
Cal.  432.  436,  35  Pac.  1032. 

124b  Mortsase  ■peclfylnir  that  In  decree 
•r  foreelonure  nay  be  Inclnded  reasonable 
counsel  fee  to  be  fixed  by  court,  tog^ether 
Tith  all  payments  made  by  mortfira^ee  for 
speclfled  purposes,  all  of  which  payments 
should  be  deemed  to  be  secured  by  mort- 
saipe  and  payable  to  morteragree  out  of  pro- 
ceeds of  sale,  is  security  for  repayment  of 
such  designated  sums,  but  does  not  declare 
that  morterase  lien  should  extend  to  and 
protect  attorney's  fees  and  in  such  case 
mortgageor  Is  not  entitled  to  have  those 
fees  included  in  amount  of  mortsragre  lien, 
but  must  rely  alone  upon  personal  Judgr- 
ment—Klokke  v.  Escailler.  124  Cal.  297,  298, 
54  Pac.  1118.  See  Irvine  v.  Perry.  119  Cal. 
X52,  157,  51  Pac.  544,  949;  Cortelyou  v.  Jones, 
132  Cal.  131,  132.  64  Pac.  119;  Haensel  v. 
Pacific  States  Sav.  L.  &  B.  Co.,  135  Cal.  41, 
45.  67  Pac.  38:  Luddy  v.  Pavkovich,  137  Cal. 
H4.  m,  286,  70  Pac.  177. 

128.  Ohilsatlon  for  payment  of  attorney's 
fees  being  included  in  note,  but  not  secured 
by  mortgagre.  and  note  providing:  that  Judgr- 
nent  might  be  entered  for  counsel  fees  in 
*nct)  suit,  counsel  fees  were  property  in- 
cluded in  same  action,  but  right  to  judgment 
for  such  fees  was  same  as  it  would  have 
been  in  action  upon  promissory  note  with 
•ucli  clause,  of  which  no  part  was  secured 
by  mortgage. — Clemens  v.  Luce,  101  Cal.  432, 
«T,  35  Pac.  1032. 


126.  ITnlcna  mortsacre  be  vlven  to  aiecnre 
Myaient  of  attorney's  fees,  such  fees  may 
not  be  included  as  part  of  mortgage  upon 
foreclosure.  If  mortgrageor  contracts  for  al- 
lowance of  attorney's  fees,  but  does  not 
s<^ure  payment  of  them  in  mortgagre  deed, 
fees  are  in  nature  of  special  damage,  which 
Qity  be  pleaded  and  recovered  against  mort- 
Ka^eor;  but  for  them  mortgagee  may  have 
only  personal  judgment. — Klokke  v.  Es- 
«UIer.  124  Cal.  297,  298.  56  Pac.  1118. 

VI.    JUDGMENT  FOR  DEFICIENCY. 

•%•  to  manner  of  slirlnK  and  enterlnar 
Mc^eata,  generally,  s^e,  ante,  S3  664-680 ^ 
tad  notes. 

Ai  to  aMrtsaire  aot  belns  a  personal  ob- 
UsaHea  nnlcaa  there  Is  an  express  covenant 
thcrela  to  that  e«eet.  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  S  2928  and  note. 


127.  Dcllelency^lllortsnseor  and  indorser 
or  guarantor  of  note.  —  An  action  to  re- 
cover the  amount  due  on  a  promissory  note 
can  not  be  maintained,  as  to  the  mortga- 
geor,  separate  and  apart  from  an  action  to 
foreclose  the  mortgage,  the  mortgaged 
property  constituting,  as  to  such  mortga- 
geor,  a  primary  fund  for  the  discharge  of 
the  debt,  and  no  personal  Judgment  can  be 
entered  against  the  mortgageor  in  the  ab- 
sence of  a  deficiency  after  exhausting  the 
mortgage  security;  but  the  indorser  or  guar- 
antor of  the  note  stands  upon  a  different 
footing,  and  may  be  sued  upon  his  liability 
without  the  foreclosure  of  the  mortgage. — 
Kinsel  v.  Ballou,  151  Cal.  760,  91  Pac.  620. 

128.  Docketing  dellelency— Dnty  of  clerk. 

— ^Where  the  Judgment  of  foreclosure  pro- 
vides for  the  sale  of  the  property,  and  for 
a  Judgrment  against  the  mortgageor  for  any 
deficiency  existing  after  application  of  the 
proceeds  of  the  sale,  and  the  property  is 
sold  for  five  thousand  dollars  less  than  the 
Judgment,  it  ts  the  duty  of  the  clerk  to 
docket  the  deficiency  in  that  amount,  as 
herein  provided. — Hlbernia  Sav.  &  L.  Soc. 
V.  Boyd,  165  Cal.  196,  100  Pac.  239. 

129.  Example  of  deSeicncy  Judsment 
without  sale,  ship  mortgaged  and  lost  at 
sea. — Toby  v.  Oregon  Pac.  R.  Co.,  98  Cal. 
490,  495,  38  Pac.  650. 

130.  Land  primarily  liable  —  Mortsagreor 
liable  simply  for  dellciency. — Under  the  pro- 
visions of  the  above  section  where  a  mort- 
gage is  given  upon  land  to  secure  the  pay- 
ment of  a  promissory  note,  the  mortgageor's 
debt  can  not  be  collected  by  action,  except 
by  foreclosing  the  mortgage,  and  the  mort- 
gageor can  not  be  adjudged  liable  only  for 
money  realized  upon  the  foreclosure-sale 
which  has  been  applied  upon  the  debts  and 
costs. — Braun  v.  Crew,  183  Cal.  728,  192 
Pac.  531.  following  the  doctrine  in  Biddel 
V.  Brizzolara.  64  Cal.  362,  30  Pac.  609: 
Brown  v.  "Willis,  67  Cal.  230,  7  Pac.  682. 

131.  Where  the  mortgaged  property  has 
been  conveyed  by  the  mortgageor,  the  rela- 
tion of  principal  and  sureties  springs  up 
between  the  land  and  the  mortgageor.  he 
being  the  surety  and  the  land  the  principal 
debtor,  and  he  becomes  at  once  entitled  to 
all  the  protection  which  the  law  gives  to 
sureties. — Braun  v.  Crew.  183  Cal.  728,  192 
Pac.  681,  following  the  doctrine  in  Crlsman 
V.  Lanterman,  149  Cal.  651,  117  Am.  St.  Rep. 
167,  87  Pac.  89;  Bridge  v.  Connecticut  Mut. 
Life  Ins.  Co.,  167  Cal.  774,  782,  141  Pac.  375, 
and  approving:  Murray  v.  Marshall,  94  N.  Y. 
616. 

As  to  release  of  mortsaseor  as  snrety  by 
mortflrnsec's  dealing  with  vendee  who  haii 
aasvmed  and  agreed   to  pay  the  mortgage, 

see  notes  16  L.  R.  A.  85;  4  L.  R.  A.   (N.  S.) 
666. 

183.  Bfortgagre  security  to  be  flrst  ex- 
hausted.— The  mortgage  security  must  be 
exhausted  before  recourse  can  be  had  to 
the  bank  account  or  personal  responsibility 
of  the  debtor. — Onarini  v.  Swiss-American 
Bank,  162  Cal.  181,  188,  121  Pao.  726. 
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138.  Particular  anode  of  entering  p«r- 
•oaal  Judirment  for  defleleacj  is  not  Impor- 
tant matter  in  policy  Inaugurated  by  above 
section.  Important  matter  was  to  prevent 
multiplicity  of  suits  and  to  compel  creditor 
to  first  exhaust  his  security.  Mode  provided 
for  entry  of  Judgment  is  mere  matter  of 
convenience,  in  fact  privilegre  given  to  mort- 
gragee. — Savings  Bank  v.  Central  Market 
Co..  122  Cal.  28,  86,  54  Pac.  273. 

184.  Personal  action  for  deflclency. — ^The 
holder  of  promissory  notes  secured  by  a 
mortgage  on  personal  property  is  not  pre- 
cluded by  above  section  from  bringing  and 
maintaining  a  personal  action  for  the  bal- 
ance due  on  the  notes,  after  having  made  a 
sale  of  the  property  under  the  power  con- 
tained in  the  mortgage,  and  giving  the 
mortgageor  credit  therefor,  as  in  such  a 
case  the  notes  are  not  "secured**  by  mort- 
gage at  the  time  of  the  commencement  of 
the  action. — J.  I.  Case  Threshing  Machine 
Co.  V.  Copren  Bros.,  82  Cal.  App.  194,  162 
Pac.  647. 

1S5.  Personal  Judgment  for  defldency-— 
Can  not  be  entered  nntll  after  sale  of  mort- 
gaged property  by  sheriff,  and  sheriff's  re- 

.  turn  showing  deficiency,  but  such  conten- 
tion is  too  technical  to  give  effect  to  evident 

i  intent  of  lawmakers  in  many  cases. — Toby 
V.  Oregon  Pac.  R.  Co.,  98  Cal.  490,  493,  495. 
33  Pac.  550. 

136.  Return  of  sheriff — Make*  absolute 
personal  liability  that  before  was  condi- 
tional and  liquidates  and  renders  certain 
damagjes  for  which  mortgageor  is  person- 
ally liable.  Such  return  must  follow  and 
depend  upon  decree  for  sale  of  premises. — 
Biddel  v.  Brizzolara,  64  Cal.  354,  362,  SO  Pac. 
609. 

187.  Rule  that  mortgageor  only  under- 
takes to  pay  deficiency  which  may  remain 
after  return  Is  made  of  result  of  sale  on 
foreclosure  is  not  altogether  or  literally 
true.  He  undertakes  to  pay  debt,  but  if 
there  exists  valid  lien  to  secure  its  payment, 
result  is  same  as  though  his  contract  had 
only  been  to  pay  deficiency.  If,  however, 
without  fault  on  part  of  mortgagee,  lien  be 
lost,  he  may  be  held  for  entire  debt. — Otto  v. 
Long,  127  Cal.  471,  477,  59  Pac.  895. 

188.  Until  after  sale  of  mortgaged  prem- 
ises there  can  be  no  personal  Judgment 
docketed  against  defendant  mortgageor. — 
Grim  v.  Kessing,  89  Cal.  478,  487,  23  Am.  St. 
Rep.  491,  26  Pac.  1074. 

180.     Until   decree   Is   entered   for  sale   of 

mortgaged  premises,  mortgageor  can  not 
legally  be  compelled  to  pay  any  part  of  it. 
no  matter  what  its  form,  and  liability  which 
shall  then  accrue  to  him  is  liability  to  pay 
only  deficiency  which  shall  appear  on  sher- 
iff's return. — Biddel  v.  Brizzolara.  64  Cal. 
354,  362,  30  Pac.  609;  Brown  v.  Willis,  67 
Cal.  235,  236,  7  Pac.  682;  McKean  v.  German- 
American  Say.  Bank,  118  Cal.  334.  336.  50 
Pac.  656. 


on  real  property  of  Judgment-debtor. — Cul- 
ver V.  Rogers.  28  Cal.  520.  526.  See  Chapln 
V.  Broder,  16  Cal.  403,  421;  Hibberd  v.  Smith, 
50  Cal.  611,  618;  Frost  ▼.  Meetz,  62  Cal.  664, 
671. 

VII.  ONE  ACTION  ONLY  ON  OBLJOATION. 

As  to  foreclosure  ault  a  bar  to  action  st 
law,  see  note  4  L.  R.  A.  205,  206. 

As  to  right  of  person  whose  deht  Is  se- 
cured hy  trust-deed,  pledge*  mortgage,  or 
other  lien  to  maintain  an  action  at  law  to 
recover  Judgment  on  deht,  see  note  73  Am. 
St.  Rep.  559,  568. 

141.  A  single  action  only  to  recover  debt 
— Aa  to  waiver. — ^The  rule  that  there  can  be 
but  one  action  for  the  recovery  of  a  debt  se- 
cured by  mortgage  is  intended  for  the  bene- 
fit of  the  primary  debtor,  and  -may  be 
waived. — Martin  v.  Becker,  169  Cal.  301, 
Ann.  Cas.   1916D,   176,  146  Pac.  665. 

142.  Same  One  action  for  the  recovery 
of  a  debt  secured  by  mortgage. — The  mort- 
gageor is  entitled  to  insist  that  the  mort- 
gagee shall  look  to  the  security  furnished 
by  the  lien  of  the  mortgage,  and  where  the 
mortgagee  releases  the  mortgage,  the  estate 
of  the  unconsenting  mortgageor  can  not  be 
held  liable  for  any  deficiency  existing  after 
application  of  the  proceeds  arising  from 
such  release  upon  the  mortgage  debt. — 
Crisman  v.  Lanterman,  149  Cal.  661,  87 
Pac.  89. 

148.     Bringing  action  In  another  state  and 

obtaining  personal  Judgment  against  maker 
of  note,  secured  by  mortgage  in  this  state, 
is  waiver  of  security  of  such  mortgage,  and 
action  can  not  be  maintained  thereafter  in 
this  state  for  enforcement  of  security,  al- 
though Judgment  of  other  state  was  wholly 
unsatisfied. — Ould  v.  Stoddard,  64  CaL  613, 
614. 


144.  Compare  I    Felton  T.   West,   102   Cal. 
266,  270,  86  Pac.  676. 

145.  Chattel  mortgage-»A  single  action 
only. — ^Under  the  provisions  of  the  above 
section  in  the  case  of  a  chattel  mortgage 
securing  the  payment  of  a  promissory  note, 
there  can  be  but  one  action  for  the  en- 
forcement of  the  debt  secured  thereby,  and 
where  the  plaintiff  sues  upon  the  note  and 
prosecutes  it  to  Judgment  this  constitutes 
a  waiver  of  the  remedy  by  foreclosure  of 
the  mortgage. — Cralglow  v.  WllUaRis,  514 
Cal.  App.  45,  188  Pac.  76,  following  doctrine 
in  Biddel  v.  Brizzolara.  64  Cal.  354,  30  Pac. 
609;  Brown  v.  Willis,  67  Cal.  235,  7  Pac.  682; 
Barbieri  v.  Ramelli,  84  Cal.  154,  23  Pac 
1086;  Toby  v.  Oregon  Pac.  R.  Co..  98  Cal. 
490,  33  Pac.  550;  McKean  v.  German- Ameri- 
can Bank,  118  Cal.  334,  60  Pac.  656;  Wood- 
ward V.  Brown.  119  Cal.  288,  63  Am.  St.  Rep. 
108,  51  Pac.  2,  542;  Meyer  v.  Weber,  133  Cal. 
681,  65  Pac.  1110;  Crisman  t.  Lanterman. 
149  Cal.  651,  117  Am.  St.  Rep.  167,  87  Pac. 
89;  Gnarlni  v.  Swiss-American  Bank,  162 
Cal.  181,  121  Pac.  726. 


140.     Untfl  Judgment  Is  docketed  for  bal-  146.     Same^— Action  on  note  prosecuted  to 

anca  duo  plaintiff,  it  does  not  become   lien       Judgment— Bar  to  foreclosure. — In  a  case  in 
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which  a  party  executed  a  promissory  note 
£).nd  secured  the  same  by  the  execution  of  a 
chattel  mortgraere  upon  properly  located  in 
this  state,  and  the  note  was  sued  upon  in 
the  state  of  Ohio,  and  there  prosecuted  to 
Judgment  in  Ohio,  and  the  Ohio  Juderment 
unpaid,  an  execution  issued  thereon  having 
been  returned  wholly  unsatisfied;  in  an  ac- 
tion broug^ht  in  this  state  to  foreclose  the 
mortgaire  it  was  held  that  by  electing  to 
bring  the  action  on  the  note  alone  in  the 
state  of  Ohio,  the  plaintiff  had  waived  his 
right  to  the  security  of  the  mortgage. — 
Quid  V.  Stoddard,  S4  Cal.  613. 

147.  SaBte— Coastractlon  of  section. — In 
the  above  case  in  construing  the  above  sec- 
tion the  court  said:  "It  is  not  difficult  to 
discover  the  policy  which  dictated  the  en- 
actment of  this  statute.  The  tendency  of 
modern  legislation  is  to  prevent  multiplicity 
of  suits,  and  no  one  doubts  the  wicdom  of 
It.  In  order  to  give  to  this  statute  the  force 
and  effect  which  the  legislature  Intended 
that  it  should  have  we  must  hold  that,  by 
prosecuting  an  action  upon  the  note  secured 
by  the  mortgage  to  final  Judgment,  the 
plaintiff  has  exhausted  his  remedy  upon 
both  the  note  and  the  security.  To  hold 
ntherwise  would  be  to  hold  that  there  may 
t^  two  actions,  where  the  statute  declares 
iltere  can  be  but  one." — Ould  v.  Stoddard, 
';4  CaL  618. 


—Mere    eommeneemeiit    of 

In  a  Jurisdiction  in  which  the  prop- 
erty mortgaged  is  situated  securing  the 
payment  of  an  obligation  evidenced  by  a 
promissory  note,  and  the  subsequent  dis- 
missal of  that  action  without  the  court 
having  taken  action  thereon,  does  not  con- 
stitute a  waiver  of  the  right  to  foreclose 
Che  mortgage,  although  prosecuting  such 
action  to  final  Judgment  might  have  done 
M>- — Brlce  V.  Walker.  —  Cal.  App.  — ,194 
Pac-  721. 

149.  In  a  case  in  which  the  owner  of  a 
note  and  mortgage,  two  days  before  the 
day  when  plaintiff's  right  of  action  would 
have  been  barred  by  the  statute  of  limita- 
tions, be  filed  a  complaint  on  the  note  with- 
out reference  to  the  mortgage,  and  four 
days  later  he  filed  an  amended  complaint 
which.  In  addition  to  the  matter  alleged  in 
the  original  complaint,  counted  also  on  the 
mortgag'e.  The  court  overruled  a  motion  to 
strike  from  the  files  the  amended  complaint 
which  was  based  on  the  ground  that  such 
complaint  wholly  changed  the  cause  of  ac- 
tion, and  also  overruled  a  demurrer  based 
on  the  ground  that  the  right  of  action 
counted  upon  in  the  amended  complaint 
was  barred,  the  court  said  that  the  cause 
of  action  set  up  in  the  original  and  that  set 
up  In  the  amended  complaint  was  simply 
the  obligation  sought  to  be  enforced — that 
is  to  say,  the  obligation  to  pay  the  money 
s greed  to  be  paid — and  that  the  only  change 
that  took  place  was  in  the  remedy  by  which 
it  was  sought  to  enforce  the  obligation. 
TChile  the  doctrine  of  election  of  remedies 
was  not  discussed  in  that  opinion  it  was  an 


implied  element  in  the  decision  of  the  im- 
plication was  against  waiver  by  an  election. 
—Frost  V.  Whitter,  132  Cal.  421,  84  Am.  St. 
Rep.  53,  64  Pac.  705. 

150.  Construct  loa  of  sect  lorn— As  appll* 
cable  to  grantors  and  sureties. — The  provi- 
sions of  the  above  section  that  "there  can 
be  but  one  action  for  the  recovery  of  any 
debt  or  the  enforcement  of  any  right  se- 
cured by  mortgage  upon  real  or  personal 
property"  was  enacted  for  the  benefit  of 
the  principal  debtor  and  to  relieve  him 
for  liability  from  a  multiplicity  of  actions, 
and  does  not  apply  to  an  individual  guar- 
antor or  surety,  or  to  subsetiuent  Indorser 
upon  a  promissory  note,  nor  in  fact  to 
any  case  where  there  is  no  privity  of 
contract  between  the  two  existing  obliga- 
tions,—  that  is,  where  the  primary  debt  and 
the  obligation  under  it  are  separate  and 
distinct  obligations. — ^Murphy  v.  Hellman 
Commercial  Trust  &  Sav.  Bank,  43  Cal. 
App.  579,  186  Pac.  485.  following  doctrine 
in  Martin  v.  Becker,  169  Cal.  301,  804,  Ann. 
Cas.  1916D,  171,  146  Pac.  665. 

151.  Same  — As  applicable  to  primary 
debtor  only,  and  not  to  an  individual  guar- 
antor or  surety,  or  to  a  subsequent  indorser 
upon  a  note,  nor  to  any  case  where  there 
is  no  privity  of  contract  existing  between' 
the  two  obligations;  e.  g..  where  the  primary 
debt  and  mortgage  debt  are  separate  and 
distinct  obligations.  —  Murphy  v.  Hellman 
Commercial  Trust  &  Sav.  Bank,  43  Cal.  App. 
579,  185  Pac.  485. 

152.  Same^— As  appllcsble  to  what  rights. 

— This  section  must  be  construed  to  have 
reference  to  the  enforcement  of  those  rights 
only  which  are  necessary  to  the  recovery 
of  the  debt  and  the  foreclosure  of  the  lien 
given  to  secure  it  and  not  to  any  collateral 
agreement  in  the  mortgage  which  does  not 
affect  the  interest  of  the  parties  in  the 
mortgaged  property. — Ely  v.  Williams,  6 
Cal.  App.  465,  458,  92  Pac.  393. 

163.  There  is  nothing  in  this  section 
which  will  prevent  a  pledgee  from  having 
an  action  to  recover  the  debt  without  first 
exhausting  the  subject  of  his  pledge. — 
— Jones  V.  Evans,  6  Cal.  App.  88,  92,  91  Pac. 
632. 

154*  Same^— As  iaappUealilet  whea. — This 
section,  providing  that  there  can  be  but  one 
action  for  the  recovery  of  any  debt  or  the 
enforcement  of  any  right  secured  by  mort- 
gage, is  clearly  inapplicable  to  the  case 
where  the  lessor  resorted  to  the  summary 
action  of  unlawful  detainer  for  non-pay- 
ment of  rent  against  an  assignee  of  the  les- 
see; certainly  he  did  not  lose  his  right  to 
foreclose  as  against  the  original  lessee,  a 
chattel  mortgage  given  as  security  for  the 
payment  of  damages  on  account  of  any 
breach  of  the  lease. — Schehr  v.  Berkey,  166 
Cal.  157,  185  Pac.  41. 

155.  This  section  does  not  contemplate 
from  the  lajiguage  "there  can  be  but  one 
action  for  the  recovery  of  any  debt  .  .  . 
secured  by  mortgage  upon  real  or  personal 
nroperty,"  that  beckuse  a  person  has  taken 
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a  mortgragre  he  can  not  take  other  Indepen- 
dent security  for  his  debt,  and  where  the 
contract  for  such  security  permitted,  en- 
force such  contract  without  reference  to 
the  mortfirafire  security. — Martin  v.  Becker, 
169  Cal.  801.  Ann.  Gas.  1916D,  176.  146  Pac. 
665. 

156.  Same^— As  not  applylns  In  aetions 
nsalnst  atrangrer  to  xnortsase. — The  provi- 
sions of  the  above  section  making  an  action 
to  foreclose  a  mort^afire  securing  the  pay- 
ment of  a  promissory  note,  the  only  remedy 
to  enforce  payment  of  the  obllgration  se- 
cured by  the  mortgrasre  is  not  available  as  a 
defense  in  an  action  to  enforce  the  payment 
of  the  oblieration  commenced  ag-alnst  a  per- 
son who  was  not  a  party  to  the  mortfirase 
afirreement. — King  v.  Harford,  —  Cal.  App. 
— ,  191   Pac.   998. 

157.  Same  ^  Abavrd  conclnaiona  to  be 
avoided. — A  construction  must  not  be  firlven 
statute  which  would  lead  to  absurd  results 
or  to  conclusions  plainly  not  contemplated 
by  legrlslature.  Certainly  it  was  not  intent 
to  prohibit  ordinary  transaction  of  putting 
up  collaterals  to  secure  an  Indebtedness, 
nor  to  limit  such  collaterals  to  mortffasres 
which  can  be  foreclosed  in  same  action. — 
Merced  Sec.  Sav.  Bank  v.  Casaccia,  103  Cal. 
641.  645,  37  Pac.  648. 

158.  CoMHtmctton  of  law— la  puch  as  to 
•uppresa  mischief  of  multiplicity  of  suits 
and  harassing:  of  debtor  by  two  actions,  and 
to  advance  remedy  by  compelling  creditor 
to  exhaust  his  security  before  proceeding 
personally  against  debtor. — Pelton  v.  West. 
102  Cal.  266,  269,  86  Pac.  676. 

168.  Dlatlnetlon— Between  mortsase  and 
pledse  is  clearly  recognized  by  Civil  Code, 
and  in  case  of  pledge,  pledgee  may  resort 
to  Judicial  sale,  or  may,  on  notice  without 
suit,  sell  property,  latter  remedy  not  being 
given  in  case  of  mortgage.  Above  section 
refers  to  mortgages  only,  and  contains 
nothing  to  prevent  pledgee  from  having  his 
action  to  recover  debt  without  first  ex- 
hausting subject  of  pledge.  —  Ehrlich  v. 
Ewald,  66  Cal.  97,  98,  4  Pac.  1062;  Savings 
Bank  v.  Middlekauff,  113  Cal.  468.  467,  45 
Pac.  840. 

100.  Early  California  practice  —  Course 
paraned  under  old  ciiancery  system  may  be 
adopted  in  foreclosure  of  mortgages,  and 
decree  may  be  taken  adjudging  amount  due 
upon  personal  obligation  of  mortgageor,  and 
directing  sale  of  premises  and  application 
of  proceeds  to  its  payment,  and  application 
after  sale  for  ascertainment  of  any  defi- 
ciency and  execution  for  same;  or  they  may 
take  formal  Judgment  for  amount  due  In 
first  Instance.  In  latter  case  proceeds  can 
be  applied  by  officer  making  sale  Immedi- 
ately upon  Judgment,  and  no  further  pro- 
ceeding will  be  necessary  on  part  of  court 
to  ascertain  deficiency. — ^Rowland  v.  Lelby, 
14  Cal.  166,  157;  Englund  v.  Lewis,  25  Cal. 
337,  849. 

101.  Same  — I^esal  and  eqnltable  relief 
may  be  bad  in  same  action,  result  being 
that   in  foreclosure  cases  formal  Judgment 


in  personam  may  be  rendered  against  de- 
fendant for  amount  due,  with  provisions 
for  its  enforcement  against  property  upon 
which  lien  Is  established.  —  Englund  v. 
Lewis,  25  Cal.  387,  348. 

102.  Samc^Mortgage  Is  made  for  mort* 
gagee*fi  security  and  not  for  mortgageor' s 
protection.  In  taking  security,  mortgagee 
does  not  waive  mortgageor*8  personal  lia- 
bility, either  in  toto  or  pro  tanto.  Mort- 
gagee may  waive  security  at  any  stage  and 
proceed  upon  personal  liability  created  by 
contract. — Englund  t.  Lewis,  25  Cal.  337, 
869. 

lOS.  Same— Personal  Judsntent  rendered 
at  law,  and  decree  in  equity  awarded  at 
same  time,  plaintiff  may  proceed  to  enforce 
either  at  his  election,  but  he  can  not  pro- 
ceed upon  both  at  same  time.  This  theory 
is  to  effect  that  there  are  two  Judgments, 
either  of  which  may  be  enforced  regardless 
of  other,  with  qualification  that  they  can 
not  enforce  both  at  same  time,  and  that  sat- 
isfaction of  one  is  satisfaction  of  other. — 
Englund  ▼.  Lewis,  25  Cal.  837,  357. 

104.  Same —- Personal  money  Judirment 
and  decree  foreclosini:  mortgage  and  direct- 
ing land  to  be  sold  for  purpose  of  satisfying 
such  personal  Judgment  may  be  recovered  in 
foreclosure  suit;  but  if  party  does  not  ob- 
tain personal  Judgment,  but  contents  him- 
self with  decree  in  use  under  old  chancery 
practice,  such  decree  does  not  become  lien, 
and  no  lien  attaches  under  such  Judgment 
until  after  sale  has  been  had  and  deficiency, 
if  there  be  any,  is  ascertained  and  dock- 
eted, and  then  only  for  amount  of  such  de- 
ficiency. This  twofold  Judgment  Is  fruit  of 
our  sy.Uem  of  practice,  and  exemplifies  its 
superiority.  Under  old  system  two  suits 
would  have  been  necessary  in  order  to  ac- 
complish same  result. — Englund  t.  Lewis. 
25  Cal.  387,  357. 

105.  Same^— Personal  money  Judgment  In 
favor  of  all  parties  holding  notes  against 
defendant  may  be  rendered  before  sale  of 
property. — Cormerals  v.  Genella,  22  Cal.  116. 
125,  126. 

100.  Same— Provision  tbat  there  abould 
be  one  action  for  recovery  of  any  debt.  etc.. 
relates  entirely  to  "action,**  and  not  form 
of  Judgment  which  court  may  render  In 
action. — Cormerals  v.  Genella,  22  Cal.  116, 
125. 

107.  Effect  of  enforcinar  mechanics'  lien. 

— In  this  action  for  the  foreclosure  of  a 
mortgage,  the  contention  of  the  mortga- 
geors  that  the  right  to  foreclose  the  same 
on  any  of  the  claims  intended  to  be  covered 
by  tlie  mortgage  was  waived  by  the  action 
of  the  mortgagee  In  commencing  suits  to 
enforce  mechanics'  liens,  is  untenable,  for 
the  reason  that  such  actions  relate  to 
claims  omitted  from  the  complaint,  al- 
though secured  by  the  mortgage. — ^Post  v. 
Becker,  26  Cal.  App.  892.  147  Pac.  98. 

108.  Election  to  foreclose  chattel  iMort- 
gage  under  this  section  does  not  bar  action 
of    replevin    for    the    mortgaged    property 
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vliere  the  mortgragre  fflves  the  rigrht  of  pos- 
Sftsion  upon  default. — Ely  v.  Williama,  6 
Cal.  App.  455.  458,  92  Pac.  893. 


EmforelBS  llen^By  attaelmieiit  com- 
paeed  prior  to  anortvas^* — There  Is  no  dif- 
ference between  commencing:  and  enforcing 
an  attachment  suit,  while  there  is  valid 
mortgragre  existlngr  to  secure  debt,  and  pros- 
ecntlnK  action  already  commenced  after 
rrorteragre  is  griven  to  secure  debt  which  is 
subject  of  that  action.  Mortgragre  subserves 
nme  purpose  in  both  cases,  which  is  to  se- 
cure debt,  and  after  it  is  griven.  law  steps 
In  and  limits  action  to  foreclosure  proceed- 
ing to  enforce  debt. — Commercial  Bank  v. 
Kershner.  120  Cal.  496.  498.  52  Pac.  848. 

nil  Fact  of  ezluiiMtloM  of  ■eearlty— Coa- 
tnlm  wight  to  peraoaal  Jadirinent.  —  Lan- 
guage of  provision  for  docketing:  personal 
judgment  for  balance  shown .  to  be  due  by 
return  of  sheriff  Is  used  because  it  is  usual 
manner  by  which  application  of  primary 
fund  and  deficit  remaining:  is  ascertained, 
but  after  all  it  is  existence  of  fact  of  ex- 
haustion of  security  and  of  deficiency  re- 
maining: which  entitle  plaintiff  to  personal 
judgment  agrainst  defendant,  and  where 
they  exist,  and  can  only  reasonably  be  as- 
certained by  other  means,  they  are  not  to  be 
Ignored  because  made  apparent  in  different 
way.— Toby  ▼.  Oreg:on  Pac.  R.  Co.,  98  Cal. 
m,  495,  33  Pac  550. 

in.  Inqalrjr  whether  there  Is  sach  prop- 
erty as  that  which  mortg:ag:e  purports  to 
cover,  or  whether  for  any  reason  it  fails  to 
create  lien,  does  not  violate  policy  of  stat- . 
Qte  nor  rule  announced  in  former  decision. 
-Otto  v.  Lonff.  127  Cal.  471,  476,  59  Pac.  895. 

172.  latentloM  of  legrlalatiirc— la  eaactlns 
pvvTlaioB  that  there  could  be  but  one  action 
for  recovery  of  any  debt  secured  by  mort- 
gage was  to  prevent  multiplicity  of  suits 
upoD  transactions  of  this  character.  If  one 
nilt  could  be  maintained  upon  note,  and 
another  upon  mortg:ag:e  by  which  it  is  se- 
cured, then  no  chang:e  has  been  effected  in 
law  by  this  enactment,  because  mortg:ag:ee 
vas  previously  limited  to  those  two  actions. 
law  now  In  force  provides  for  sing:le  action, 
la  which  mortgra^ee  can  secure  all  that  he 
formerly  could  by  two  actions,  and  neces- 
'ItT  of  two  actions  Is  therefore  entirely  ob- 
viated.—Ould  V.  Stoddard,  64  Cal.  613.  615. 

178,  Ja^sMeat  for  defeadant  oa  plead- 
»■«»■  Caa  not  be  ipraated  in  action  broug:ht 
on  note  alone,  althoug:h  note  was  secured 
hv  roortg:ag:e.  where  complaint  does  not  set 
forth  facts  showing:  that  note  was  so  se- 
cured by  mort8:ag:e.  Answer  setting:  forth 
»ach  facts  is  not  sufficient. — Hibernia  Sav. 
*  U  Soc.  V.  Thornton.  117  Cal.  481,  482,  483, 
«  Pac.  678. 

174.  Mlatake— Canalns  anortgragree  aot  to 
*«f«re  ilea  upon  anything:,  he  may  bring: 
personal  action  for  debt  alone.  He  should 
not  go  througrh  senseless  form  of  foreclo- 
>ore  when  confessedly  he  does  not  have 
llen-^tto  V.  Lrf>ng:.  127  CaL  471,  477,  69  Pac. 

in. 


178.  Hortsagre  g:Iven  as  additional  seeu- 
rlty  for  debt  then  beingr  enforced  by  action 
pending:,  is  no  exception  to  statute,  and 
plaintiff  may  not  proceed  with  his  first  ac- 
tion and  then  foreclose  on  balance,  if  there 
be  any. — Commercial  Bank  v.  Kershner,  120 
Cal.  495.  498.  52  Pac.  848. 

170.     Mortsased  premises  constitute  fond 

which  must  be  first  exhausted  before  per- 
sonal Judg:ment  can  be  had  ag:ainst  mort- 
£:ag:eor. — Bull  v.  Coe,  77  Cal.  54,  60,  11  Am. 
St.  Rep.  235,  18  Pac.  808;  Lavenson  v.  Stand- 
ard S.  Co.,  80  Cal.  245.  248,  13  Am.  St.  Rep. 
147.  22  Pac.  184;  Hall  v.  Arnott,  80  Cal.  348. 
854.  22  Pac.  200. 


177.  Mortgragreor^Havlng:  neither  posai 
alon  nor  any  estate*  title,  or  interest  of  any 
kind  or  character  in  mortg:ag:ed  premises  at 
time  of  execution  of  mortg:aKe,  and  never 
at  any  time  acquiring:  any,  it  is  evident  that 
debt  is  not  one  secured  by  lien  upon  real 
estate.  One  can  not  by  his  contract  create 
lien  upon  property  which  he  does  not  pos- 
sess, and  to  which  he  has  no  title  of  any 
character  whatever. — Otto  v.  Long:,  127  Cal. 
471.  476,  477.  59  Pac.  895. 

178.  Same^->In  sood  faith  asaertlns  claim 

to  property  or  having  color  of  title  or  as- 
serting: equity  in  reference  to  property, 
mortg^ag:ee  would  be  compelled  to  foreclose. 
But  mortffagreor  having:  no  claim  of  title, 
nor  there  being:  any  mistake  such  as  could 
be  corrected  in  court  of  equity,  personal 
sction  upon  note  without  foreclosing  mort- 
gSLge  does  not  violate  provisions  of  this 
section. — Otto  v.  Long:,  127  Cal.  471,  477,  59 
Pac.  895. 

179.  Note,  and  mortipagre  aeenrlng:  same 
^Belng  aaslgmed  as  collateral  accnrlty  for 

Indebtedness,  may  be  foreclosed  by  assigrnee 
without  his  bring:ing:  action  upon  indebted- 
ness which  they  secured.  Such  mortg:ag:e  is 
not  to  secure  principal  debt,  but  Is  merely 
collateral  matter,  and  suit  to  foreclose  it 
was  not  action  for  recovery  of  principal 
debt,  but  was  action  for  preservation  of  se- 
curity.— Merced  Sec.  Sav.  Bank  v.  Casaccia. 
103  Cal.  641,  644,  645.  37  Pac.  648;  McArthur 
V.  Mag:ee.  114  Cal.  126.  128.  129.  46  Pac.  1068. 

180.  One  action  for  recovery  of  any  debt 
^Relates  to  civil  actions  commenced  and 
prosecuted  in  courts  of  Justice  of  this  state, 
and  does  not  embrace  and  control  proceed- 
ing: sanctioned  by  common  law,  which  in 
no  leg:al  sense  can  be  called  actions  at  law 
or  suits  of  equity. — Wilson  v.  Brannan,  27 
Cal.  268,   271. 

181.  Personal  Judcrmant  after  deficiency 
—Under  forelgrn  Jnrladictlon. — Note  secured 
by  mortg:ag:e  on  property  in  another  state 
may  be  sued  on  in  .this  state  and  personal 
Judgrment  recovered  after  foreclosure  of 
mortg:ae:e  in  foreign  state,  and  deficiency 
entered. — Felton  v.  West,  102  Cal.  266,  268, 
269,  271,  36  Pac.  676. 

182.  Same  —  Section  rcfem  to  action* 
bronirht  In  courts  of  California  for  purpose 
of  foreclosinff  mortgages  upon  property  sit- 
uated in  state  of  California,  and  not  mort- 
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«&gea  upon  property  outside  of  state. — Fel- 
ton   V.  West,  102  Cal.   266,   270,   36  Pac!   676. 

183.  Comparei  Ould  v.  Stoddard,  54  Cal. 
613,  614. 

As  to  personal  Ju dement  in  neir  action 
after  foreelosnre  under  aerrlce  by  publica- 
tion, see,  ante,  pars.  81,  82,  this  note. 

184.  Proceeds  of  sale  of  whole  of  mort- 
Sffgred  premises  constitute  primary  fund 
out  of  which  debt,  secured  by  mortgragre, 
must  be  paid. — Porter  v.  Muller,  65  Cal.  512, 
513,  4  Pac.  531. 

185.  Relation  of  nkortgugeor  and  ntort- 
crasee^Is  not  created  vrhen  vendor  of  prop- 
erty retains  lien  on  land  for  portion  of 
purchase-money  which  remains  unpaid. 
There  is  therefore  no  statutory  prohibition 
upon  right  to  personal  action  to  enforce 
debt  when  it  becomes  due. — Longrmaid  ▼. 
Coulter,  123  Cal.  208,  215,  65  Pac.  791. 

186.  Replevin  of  chattels^^lVhere  mort- 
sasee  Is  entitled  to  possession. — Mortgragre 
providing:  that  mortgragree  be  entitled  to 
possession  of  chattels  upon  default  of  pay- 
ment of  interest  or  principal  grlves  mort- 
gSLgee  Tight  to  brings  action  of  replevin  for 
fluch  possession  upon  condition  broken,  and 
such  action  does  not  contravene  provisions 
of  above  section  that  there  should  be  one 
action  for  recovery  of  any  debt  secured  by 
mortgragre.  Agrreement  as  to  possession  of 
mortgraged  property  Is  but  incident  to  mort- 
gAge  and  unless  it  can  be  enforced  recogni- 
tion given  It  would  have  no  value. — Harper 
V.  Gordon,  128  Cal.  489,  491,  492,  61  Pac.  84. 

187.  Second  foreclosure— After  cancela- 
tion of  first  decree. — Where  a  mortgagee 
under  two  separate  mortgages  to  secure  the 
same  debt,  in  a  suit  to  foreclose  omitted, 
by  mistake,  one  of  the  mortgages,  he  may 
maintain  an  independent  suit  to  cancel  the 
Judgment,  and  having  done  so  may  main- 
tain a  second  suit  to  foreclose,  thus  avoid- 
ing the  bar  of  this  section  (dictum). — 
Bacon  v.  Bacon,  150  Cal.  487,  89  Pac.  317, 
citing  Gerig  v.  Loveland,  180  Cal.  512,  62 
Pac.  830. 

188.  Second  mortssfcee— Has  right  to  per- 
sonal action  for  debt  after  his  lien  has  been 
extinguished  by  reason  of  default  of  mort- 
gageor  and  foreclosure  by  first  mortgagee. 
Lien  of  second  mortgagee  is  extinguished  by 
foreclosure  and  sale  under  prior  mortgage. 
Such  loss  of  Hen  is  not  voluntary  release  of 
security,  but  it  was  lost  by  reason  of  fault 
of  mortgageor  in  not  paying  first  mortgage. 
If  there  had  been  surplus,  and  second  mort- 
gagee had  failed  to  get  It  by  his  neglect, 
it  might  be  different. — Savings  Bank  v.  Cen- 
tral M.  Co.,  122  Cal.  28,  36.  54  Pac.  278.  See 
Toby  v.  Oregon  Pac.  R.  Co.,  98  Cal.  490,  494, 
33  Pac.  550. 

189.  Security  belni:  of  Talue*  action  on 
note  which  is  secured  by  mortgage  can  not 
be  maintained  on  note  alone. — ^Bartlett  v. 
Cottle,  63  Cal.  366,  867. 

100.  Compare  t  Barbieri  v.  Ramelll,  84 
Cal.  154,  157,  23  Pac.  1086. 


101.  Security  being:  Talueless.  —  Conten- 
tion that  at  time  action  was  commenced 
security  was  not  equal  to  amounts  due  on 
indebtedness  secured  by  prior  mortgages, 
was  no  ground  for  maintaining  action  upon 
note  alone.—Barbieri  v.  Ramelll,  84  Cal.  154, 
156,  23  Pac.  1086. 

102.  Same  — IVord     '^secured"     does     mot 
mean  security  shall  be  adequate,  or  that  in 
case  prior  liens  upon  It  will  exhaust  money 
derived  from  land  conveyed  as  security  on 
sale    of   It,    then   plaintiff   is   relieved    from 
bringing   action    to   foreclose.     Proper    con- 
struction of  language  is  that  if  mortgage  on 
its  face  purports  to  be  security  to  plaintiff, 
then  he  must  bring  his  action'  for  foreclo- 
sure.   This  word  has  reference  only  to  pur- 
port of  mortgage  as  it  appears  on  its  face. 
Interpretation    of    It    is    not    proper    when 
meaning  is  sought  in  something  outside  of 
mortgage  instrument. — Barbieri  v.  Ramelli, 
84  Cal.  154.  156,  23  Pac.  1086. 

lOS.  Security  of  mortgraKc  debt  can  not 
be  walTCd  by  plaintiff,  and  he  is  not  au- 
thorized to  bring  action  on  indebtedness 
alone.— Barbieri  v.  Ramelli,  84  Cal.  154,  156. 
23  Pac.  1086. 

104.  Comparei  Bkrtlett  v.  Cottle,  63  Cal. 
366,  367. 

105.  Tendency    of    modern    lerlslatlon    is 

to    prevent    multiplicity    of    suits. — Ould    v. 
Stoddard,  54  Cal.   618,  615. 

VIII.  PARTIES   TO    ACTION   TO   FORE- 
CLOSE. 

As  to  effect  of  default  Judsntent  aaralnat 
bolder    of    adverse   or   paramount   title,    see 

note  68  Am.  St.  Rep.  860-362. 

As  to  Joining  persons  severally  liable 
upon  Instrument,  see,  ante,  S  883  and  note. 

As  to  Judgment  avalnst  one  party  and  ac- 
tion proceedlni:  as  to  otbers,  see,  ante,  9  599 
and  note. 

As  to  lltlvatlon  of  paramount  title  In  suit 
to  foreclose  mortffave,  see  note  68  Am.  St. 
Rep.   354-862. 

As  to  litigation  of  tnz-tltles  In  foreclosure 
suits,  see  note  68  Am.  St.  Rep.  359,  360. 

As  to  order  of  sale  and  proper  parties  iu 
foreclosure  proceedings,  see  note  63  Am.  St. 
Rep.  130. 

As  to  parties  defendant  tn  foreclosure 
proceedings,  see  note  86  Am.  St.  Rep.  574. 

As  to  partfes  not  summoned  In  aetiou  om 
Joint  contract  belns  •ummoned  after  Judg- 
ment, see,  post,  9  989  and  note. 

As  to  proceedings  agalnat  unlcno^rm 
owners,  generally*  see  note  87  Am.  St  Rep. 

358-868. 

As  to  proceedings  for  enforcement  off 
mortgage  wbere  mortgageor  has  died,  see, 
post,   95  1493,  1569,  1570  and  notes. 

As  to  proceedings  where  there  are  seventl 
defendants   and   part  only  are  nerved,   see, 

ante,  9  414  and  note. 
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As  to  amlciioiirm  dalmajits  betnc  barred  by 
tere«loaiBrc  proeeedtasa,  see  note  87  Am.  St. 
Rep.  366. 

As    to    iirketlier    or   not    sabaeqaeiit    par- 
tem and  eneambrancem  are  neceaiiary  or 
^r  parties  in  foreclosare  suit*  see  note 
1  Am.  St.  Rep.  189,  190. 

19C     As  to  -vrlio  may  be  parties  plaintiff— 

A  lessor. — ^A  lessor  may  maintain  an  action 
for  the  foreclosure  of  a  chattel  mortgraffe 
iriv^n  to  secure  the  faithful  performance  of 
the  covenants  and  conditions  of  a  lease, 
even  though  prior  to  the  institution  of  such 
action  the  lessor  has  recovered  a  Judgrment 
in  an  unlawful  detainer  proceedingr  for  the 
restitution  of  the  premises,  forfeiture  of 
the  lease  and  the  amount  due  for  rent  and 
where  this  breach  of  the  lease,  vlas.,  the 
non-payment  of  rent,  was  the  basis  of  both 
actions. — Ashcroft  Estate  Co.  v.  Nelson,  26 
CaL   App.   400,  147  Pac.   101. 

197.  In  an  action  for  the  foreclosure  of 
a  morts^ge  against  the  mortgrageor  and 
various  persons  who  had  successively  as* 
sumed  the  payment  of  the  mortgrage  debt, 
an  order  grranting  a  new  trial  as  to  one  of 
the  defendants,  on  stipulation  of  plaintiff 
and  such  defendant,  without  notice  to  the 
other  defendants,  is  not  erroneous,  as  the 
Jadcrment  in  favor  of  the  plaintiff  is  not 
res  Judicate,  as  to  any  issue  between  the 
defendants  themselves,  and  such  other  de- 
fendants are  not  interested  parties  in  the 
new  trial  of  the  issues  raised  between  the 
plaintiff  and  such  defendant. — Robson  v. 
Superior  Court.  171  Cal.  588,  154  Pac.  8. 

■•8.  AAverae  rialnn  to  land— In  opposl- 
ttea  to  Biortsaireor  and  mortgagee  can  not 
be  tried  in  equitable  action  of  foreclosure. 
— Peachy  v.  Witter,  131  Cal.  316,  320,  63  Pac. 
4CS.  See  McComb  v.  Spangler,  71  Cal.  418. 
423.  12  Pac.  347;  Ord  v.  Bartlett,  83  Cal.  428, 
430,  23  Pac  705;  Emeric  v.  Alvarado,  90  Cal. 
444,  470,  27  Pac.  356:  Cody  v.  Bean,  93  Cal. 
5T«.  579,  29  Pac  223;  Slchlor  v.  Look,  93 
Cal.  600,  608.  609,  29  Pac  220:  "Williams  v. 
Cooper,  124  Cal.  666,  669,  67  Pac.  677;  Mur- 
ray v.  EJtchepare,  129  Cal.  318,  319,  61  Pac 
930. 

1S0L  Asaisnor  of  note  and  mortipave 
l[«aranteel«K  paymeat— Proper  defendant. — 
On  the  foreclosure  of  a  mortgage  securing 
the  payroent  of  a  note,  brought  by  an  as- 
signee of  the  holder  of  such  mortgage  and 
note,  wlio  indorsed  it  at  the  time  of  the 
transfer  and  guaranteed  payment,  such  as- 
signor is  a  proper  party  defendant,  not- 
withstanding the  provisions  of  the  above 
se«^tion«  for  the  reason  that  by  such  indorse- 
ment the  assignor  of  the  note  made  an  en- 
tirely individual  contract  upon  which  he  was 
liable  without  the  principal  debtor. —  Titus 
r.  Woods,  45  Cal.  App.  641.  188  Pac.  68.  ap- 
plying the  doctrine  in  Bull  v.  Coe.  77  Cal. 
i4.  11,  Am.  St.  Rep.  235,  18  Pac.  808;  Adams 
V.  Wall&ce.  119  Cal.  67,  51  Pac.  14;  Kinsel  v. 
Ballon.  ISl  Cal.  764,  91  Pac.  620.  See  Cooke 
V.  Kesmer.  164  CaL  SS2.  128  Pac.  917. 

Clafoui     of     prior     enenmbrancers-* 

by  court  in  foreclosur'' 


proceedings  where  such  encumbrancers  are 
made  parties.  They  are  not  necessary  par- 
ties, but  are  always  proper  parties,  and  it  is 
good  practice  to  Join  them  for  purpose  of 
liquidating  their  claims. — Van  Loben  Sels 
V.  Bunnell,  131  Cal.  489,  494,  63  Pac.  773. 

201.  Blement  of  actual  knowledge— 'Of 
ezisteace  of  any  eoaveyance,  in  absence  of 
its  recordation,  is  not  within  terms  of  sec- 
tion. It  is  unnecessary  to  make  any  person 
party  to  action  of  foreclosure  whose  con- 
veyance from  mortgageor  subsequent  to 
mortgage  is  unrecorded  at  time  action  is 
commenced,  while  at  same  time  it  binds 
such  person  by  decree  in  action  as  conclu- 
sively as  though  he  had  in  fact  been  made 
party  to  suit. — Hager  v.  Astorg,  145  Cal. 
648.  560,  79  Pac.  68. 

202.  Grant  by  mortgage— Seope  of  deeree. 

— ^Under  the  provisions  of  the  above  section 
a  decree  in  an  action  for  the  foreclosure  of 
a  mortgage  is  binding  upon  the  mortgageor, 
although  not  served  with  process,  where 
prior  to  the  commencement  of  the  action 
the  mortgageor  had  conveyed  the  property 
by  grant  deed  and  the  record  showed  no 
reservation  of  any  Interest  in  the  premcises. 
and  the  grantee  appeared  and  defended  the 
action. — Hawley  v.  State  Assurance  Co.,  182 
Cal.  111.  187  Pac.  1. 

203.  Heirs    of    deeeased    mortgsgeor    are 

not  necessary  parties  defendant  in  action 
to  foreclose. — Finger  v.  McCaughey,  119  Cal. 
59,  60,  51  Pac.  13.  See  Bayly  v.  Muehe,  65 
Cal.  345,  349,  3  Pac.  467,  4  Pac.  486;  Monte- 
rey Co.  V.  Cushing,  83  Cal.  507,  512,  23  Pac. 
700;  Collins  v.  Scott,  100  Cal.  446,  452,  34 
Pac.   1085. 

204.  Holder  of  adverse  title— Being  made 
party  defendant  to  foreclose  suit,  and  facts 
being  set  forth  by  plaintiff  from  which  he 
claims  that  such  adverse  title  is  subordinate 
to  his  mortgage,  and  issues  upon  such  facts 
are  presented  for  adjudication  without  ob- 
jection on  part  of  defendant.  Judgment  of 
court  thereon  will  not  be  void.  Court  may 
decline  to  pass  upon  question  as  not  ger- 
mane to  suit  of  foreclosure,  or  it  may  de- 
termine that  such  claim  of  defendant  is  un- 
founded or  that  his  interest  in  premises  is 
subordinate  to  mortgage,  or  it  may  render 
decree  of  foreclosure  subject  to  prior  rights 
of  such  defendant.  Subject-matter  of  such 
controversy  would  be  within  Jurisdiction  of 
court,  and  if  parties  thereto  submit  con- 
troversy to  its  determination.  Judgment 
rendered  will  be  as  conclusive  upon  them 
as  if  rendered  in  action  especially  brought 
for  that  purpose  and  will  not  be  subject  to 
collateral  attack.  —  Beronio  v.  Ventura 
County  L.  Co.,  129  Cal.  232,  237,  79  Am.  St. 
Rep.  118,  61  Pac  958.  See  Helck  v.  Rein- 
heimer.  105  N.  Y.  470,  12  N.  E.  37;  Goebel 
V.  Iffla,  111  N.  Y.  170,  18  N.  B.  649;  Crom- 
well V.  MacLean,  128  N.  Y.  474.  25  N.  E.  932. 

206.  Holder  of  deed— Not  recorded  when 
action  was  eommenced  is  not  necessary 
party  defendant  in  foreclosure  proceedings, 
although  such  deed  was  azecutad  prior  to 
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commencement  of  action. — Hibernla  Sav.  St 
L.  Soc.  V.  Cochran,  141  Cal.  653,  656,  75  Pac 
315. 

204i,  Holder  of  second  mortgage  Cover- 
Ing  two  separate  tracts  of  land  can  not.  In 
action  of  foreclosure  by  holder  of  first 
mortgragre  on  one  of  said  tracts,  come  in  by 
way  of  cross-complaint  or  otherwise  and 
liave  his  mortsagre  on  separate  tract  in- 
cluded in  such  action.  As  to  property  not 
involved  in  action,  it  is  same  as  if  it  had 
been  mortgagred  by  separate  mortgragre,  and 
could  not  be  foreclosed  in  action  brought  to 
foreclose  mortgage  upon  another  and  sepa- 
rate tract. — Brill  v.  Shively,  93  Cal.  674,  675, 
29  Pac.  824;  Pauly  v.  Rogers,  121  Cal.  294, 
296.  53  Pac.  808. 

207.  Compares  Stockton  Sav.  &  Li.  Soc  v. 
Harrold,  127  CaL  612,  620.  60  Pac.  165. 

208.  Same— VpoB  two  dlatlnct  tracts  may 

come  in  by  way  of  cross-complaint  in  action 
to  foreclose  first  mortgage  upon  one  of  such 
tracts  only,  and  have  his  mortgage  on  other 
and  separate  tract  foreclosed  in  same  ac- 
tion. There  is  wide  difference  between 
coming  in  by  answer  and  coming  in  by 
way  of  cross-complaint  in  such  cases. — 
Stockton  Sav.  &  L.  Soc.  v.  Harrold,  127  Cal. 
612.  620,  60  Pac.  165;  Newhall  v.  Bank  of 
Livermore,  136  Cal.  533,  637,  69  Pac.  248. 

200.  Dlstlngnlsblngi  Brill  v.  Shively,  93 
Cal.  674,  675,  29  Pac.  324;  Pauly  v.  Rogers. 
121  Cal.  294,  296,  297,  53  Pac.  808. 

210.  Holder  of  vnrecorded  deed  — Exe- 
cuted snbscqneiit  to  mortgage  need  not  be 
made  party  to  foreclosure  proceedings,  but 
such  proceedings  are  conclusive  against 
such  person  as  though  he  had  been  made 
party  to  action. — Breedlove  v.  Norwich  U.  P. 
Ins.  Soc,  124  Cal.  164.  166,  56  Pac.  770. 

211.  ladorsers  of  notc^Sccnred  by  mort- 
gage are  properly  Joined  as  parties  de- 
fendant in  action  to  foreclose  mortgage. — 
Hubbard  v.  University  Bank,  125  Cal.  684, 
€85,  68  Pac.  297. 

212.  Interest  of  defeadant  In  foreclosure 
MBit— Being  sbown  to  be  adverse  or  superior 
to  that  covered  by  the  mortgage,  proper 
action  of  court  is  to  dismiss  him  from  suit. 
— Beronio  v.  Ventura  Co.  L.  Co.,  129  Cal. 
232,  237,  79  Am.  St.  Rep.  118,  61  Pac  958. 
See  Ord  v.  Bartlett.  83  Cal.  428,  430,  23  Pac. 
705;  Cody  v.  Bean,  93  Cal.  578,  579,  29  Pac. 
228;  Hoppe  v.  Hoppe,  104  Cal.  94,  102,  87 
Pac.    894. 

218.  Interest  prior  to  mortgage,  of  party 
made  defendant  in  foreclosure  suit  is  not 
affected  by  Judgment  therein  under  usual 
allegation  in  complaint  for  foreclosure  that 
defendant  other  than  mortgageor  claims  In- 
terest in  premises,  and  that  such  interest  is 
subsequent  and  subordinate  to  that  created 
by  mortgage.  Such  averment  is  not  ma- 
terial to  plaintiffs  cause  of  action,  nor  is  it 
issuable  fact,  and  whether  court  rendered 
judgment  upon  default  of  defendant  or 
upon  issue  created  by  his  denial  of  this 
averment,   without   setting   forth    character 


of  his  interest,  any  prior  interest  held  by 
him  is  not  affected  by  such  Judgment. — 
Beronio  v.  Ventura  Co.  L.  Co.,  129  Cal.  282, 
237.  238.  79  Am.  St.  Rep.  118.  61  Pac.  958; 
Cady  V.  Purser,  131  Cal.  552,  560,  82  Am.  St. 
Rep.  891,  63  Pac.  844. 

X14i  Junior  Ilenbolders  —  Most  be  ntade 
parties  defendant  in  foreclosure  proceedings 
in  order  to  make  foreclosure  effectual,  and 
this  implies  that  their  rights  when  brought 
into  court  should  be  adjudicated,  and  pro- 
vision be  made  for  them  in  decree  of  fore- 
closure by  proper  disposition  of  surplus 
proceeds  of  sale  of  mortgaged  premises. — 
Hibernia  Sav.  &  Li.  Soc.  v.  Lrf>ndon  &  L.  F. 
Ins.  Co.,  188  Cal.  257,  260,  71  Pac.  334. 


219,  Jnnior  mortgagee— Is  nnder  no  obli- 
gation to  Intervene*  file  cross-complaint,  or 
set  up  his  mortgage  and  obtain  foreclosure 
in  action  brought  by  holder  of  prior  niort- 
gage. — Savings  Bank  v.  Central  M.  Co.,  122 
Cal.  28.  34.  54  Pac  273. 


210.  Same— Hade  party  defendant,  nsay 
flic  answer  setting  up  his  mortgage  and 
asking  that  any  surplus  derived  from  sale 
of  security  be  applied  as  credit  upon  his 
note.  By  following  such  course,  he  In  no 
sense  brings  action  to  foreclose  his  mort- 
gage, and  is  not  barred  from  thereafter 
bringing  such  action  if  other  lands  are  in- 
cluded in  his  mortgage. — Pauly  v.  Rogers, 
121  CaU  294,  297,  63  Pac.  808.  See  Brill  v. 
Shively,  98  Cal.  674,  675.  29  Pac.  824. 

217.  Same— Need  not  answer  or  act  np 
bis  claim  by  cross-complaint  or  otherw^ise. 
in  foreclosure  proceedings  brought  by 
holder  of  prior  lien,  although  made  party 
defendant  to  such  suit. — Qreenebauzn  v. 
Davis,  181  Cal.  146,  148,  82  Am.  St.  Rep.  338. 
63  Pac.  165. 


218k  Halcing  all  parties  defendaat  in 
wbose  favor  any  Interest  appears  of  record 
is  all  that  is  required  to  be  done  by  plain- 
tiff in  foreclosure  suit  in  order  to  extin- 
guish all  outstanding  interest  in  land. — 
Spaulding  v.  Howard,  121  CaL  194.  198,  63 
Pac   568. 

210.  Mortgageor  proper  party -— Neces- 
sary party  wbere  deHcleney  Jndgment  Is 
sovgbt. — ^Under  the  provisions  of  the  above 
section  the  grantor  under  a  mortgage  secur- 
ing the  payment  of  a  promissory  note  is  a 
proper  party  to  the  action,  and  is  a  neces- 
sary party  in  those  instances  in  which  the 
plaintiff  relies  upon  a  personal  deficiency 
Judgment  and  prays  for  same  in  his  com- 
plaint.— Hutchison  V.  Bar,  183  Cal.  182,  190 
Pac   799. 

220.  Same  —  Same  —  Grantee  of  mort- 
gageor as  sole  defendant.  —  In  an  action 
seeking  to  foreclose  a  mortgage  in  a  case 
in  which  the  mortgaged  property  has  been 
conveyed  to  another,  where  the  plaintiff 
abandons  his  right  to  a  deficiency  Judgment 
against  the  mortgageor,  and  the  answer 
shows  that  the  mortgage  had  devested  him- 
self of  the  title  to  tJ">»»  property  and  that 
the  defendant  grantee  was  the  sole  owner 
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at    the    time   of   the  commencement    of   the      v.    Cooper,    14    Cal.    666,    669,    57    Pac.    577: 
action,  the  mortsagreor  is  no  longer  a  neces«       Murray  v.   Etchepare,   129  Cal.   318,   319,   61 


sary  party  and  the  plaintiff  may  proceed  to 
Jadsrment  and  sale  against  the  grantee  as 
sole  defendant. — Hutchison  v.  Bar,  183  Cal. 
182,  190  Pac.  799,  applying  the  doctrine  in 
San  Diego  Realty  Co.  v.  Hill.  168  Cal.  637. 
143  Pac.  1021,  and  approving  the  doctrine 
In  McLaughlin  v.  Stewart,  1  Ontario  K  Rep. 
29S. 

2S1.  gate  Quitclaiming  to  a  third  per- 
••m  ^vitlioat  ■tentlom  of  wortsage,  and  such 
third  person  afterward  conveying  premises 
to  party  by  deed  containing  recital  that 
such  party  assumed  and  agreed  to  pay 
such  mortgage,  does  not  make  la^t-named 
grantee  liable  to  mortgagee  for  any  de- 
ftctency  Judgment  because  such  grantee 
makes  no  promise  and  enters  into  no  con* 
tract  ^irith  mortgagee. — ^Ward  v.  De  Oca, 
120  Cal.  102.  104.  105,  42  Pac.  130. 


Neglect  of  Junior  mortgagee  to  set 
m9  note  nnd  mortgage. — Holder  of  second 
mortgagre  made  party  defendant  in  action 
to  foreclose  first  mortgage  should  set  up 
such  note  and  mortgage  by  appropriate 
pleading^s.  and  court  should  decree  that  out 
of  proceeds  of  sale  of  property,  such  holder 
of  such  second  mortgage  receive  payment 
after  satisfaction  of  first  mortgage.  Party 
thus  having  means  in  his  power,  if  he  neg- 
lects to  use  them,  and  suffers  recovery  to 
be  had  against  him  in  competent  tribunal. 
he  is  forever  precluded  from  maintaining 
action  on  his  second  mortgage. — Brown  v. 
Willis,   67  Cal.  235,  236.  7  Pac.   682. 

SSS.  Compare  I  Greenebaum  v.  Davis,  131 
Cal.  146,  148,  82  Am.  St.  Rep.  338,  68  Pac. 
1«5. 


Only  Issue  tendered  to  Junior  mort- 

by  merely  making  him  party  to  suit 
TO  foreclose  brought  by  prior  mortgagee, 
being  in  allegation  that  right  or  claim  of 
Junior  mortgagee* is  subject  to  lien  claimed 
by  plaintiff  in  foreclosure  suit,  as  to  any 
possible  defense  such  Junior  mortgagee  may 
have  to  such  issue  so  tendered,  he  is  con- 
cluded by  decree  whether  he  appears  or 
not,  but  beyond  this  doctrine  does  not  and 
can  not  go. — Savings  Bank  v.  Central  M. 
Co..  122    Cal.  28.  84,  64  Pac.   278. 

22&.     Compare:    Brown   v.   Willis,   67   Cal. 
22S,  236,  7  Pac.  682. 

sag.      Only  proper  or  necessary  parties  de- 

frB^aat  to  suit  for  foreclosure  are  mort- 
^^geor  and  those  who  claim  an  interest  in 
property  derived  subsequent  to  date  of 
nortgragre.  Titles  adverse  to  that  of  mort- 
gageor  or  superior  to  that  covered  by  mort- 
gage are  not  proper  subjects  for  determin- 
ation of  such  action. — Beronio  v.  Ventura 
Co.  L*  Co.,  129  Cal.  232,  237,  79  Am,  St.  Rep. 
118,  61  Pac.  958.  See  San  Francisco  v.  Law- 
ton.  18  Cal.  465,  474,  79  Am.  Dec.  187; 
Croglian  v.  Minor.  53  Cal.  16.  16;  Marlow  v. 
Barlew.  63  Cal.  456.  461;  Ord  v.  Bartlett.  83 
CaL  422,  430.  28  Pac.  706;  Cody  v.  Bean, 
92  Cal.  578,  579.  29  Pac.  223;  Sichler  v.  Look, 
92  Cal.   600,  608,  609,  29  Pac.  220;  Williams 


Pac.  930;  Peachy  v.  Witter,  131  Cal.  316,  320, 
63  Pac.  468. 

227.  Person  who  pnrehases  prior  to  ac- 
tion for  foreclosure,  subject  to  mortgage, 
and  who  fails  to  record  his  deed  prior  to 
commencement  of  action,  and  of  whose  in- 
terest mortgagee  had  no  notice  at  time  he 
commenced  his  action,  never  can  become 
necessary  party  In  sense  that  it  is  neces- 
sary to  bring  him  in,  in  order  that  fore- 
closure decree  effectual  against  him  may  be 
rendered.  For  all  purposes  of  obtaining 
Jurisdiction  mortgageor  fully  represents 
him. — Hibernla  Sav.  &  L.  Soc.  v.  Cochran, 
141  Cal.  653,  656,  75  Pac.  315. 

• 

228.  Purchaser  at  sale  for  street- assess- 
ment or  tax  is  not  within  class  referred  to 
by  section  as  being  necessary  parties.  Such 
title  Is  no.t  subject  to  mortgage,  but  Is 
superior  and  hostile  thereto  and  can  not 
be  litigated  in  action  to  foreclose  mortgage. 
Section  refers  to  those  holding  from  or 
under  mortgageor. — Wilson  v.  California 
Bank,  121  Cal.   630,  5^  Pac.  119. 

229.  Record  of  deed  and  not  actual  no- 
tice determines  right  of  grantee  to  be  made 
party  to  action  for  foreclosure  in  order  to 
be  bound  by  decree. — FlUpini  v.  Trobock, 
134  Cal.  441.  446,  66  Pac.  587. 

230.  Second  mortgagee— Is  not  required 
to  bring  suit  to  recover  his  debt  at  such 
time  as  first  mortgagee  may  see  fit  to  do  so, 
and  especially  when  it  is  apparent  that 
should  second  mortgagee  foreclose  he  would 
receive  nothing.  There  is  no  theory  upon 
which  mortgageor  can  complain  that  he  did 
not  do  so. — Savings  Bank  v.  Central  M.  Co., 
122  Cal.  28.  34,  64  Pac.  873. 

231.  Surety  on  note,  which  is  further 
secured  by  mortgage  In  form  of  deed  exe- 
cuted by  principal  maker,  may  be  sued  and 
personal  Judgment  recovered  against  him. 
although  mortgagee  may  have  lost  his 
rights  against  mortgaged  property  by  fail- 
ing to  enforce  them  in  action  of  fore- 
closure brought  by  prior  mortgagee.  — 
Carver  v.  Steele.  116  Cal.  116,  118,  119,  58 
Am.  St.  Rep.  156,  47  Pac.  1007;  Adams  v. 
Wallace.  119  Cal.  67,  70,  51  Pac.  14, 

232.  Those  who  acquired  property  subse- 
quently to  commencement  of  action.  In  face 
of  recorded  lis  pendens,  or  with  actual  no- 
tice of  suit,  are  not  necessary  parties. — 
Hibernla  Sav.  &  L.  Soc.  v.  Cochran,  141  Cal. 
663,   656,  75  Pac.   315. 

IX.  PORTION  OF  PROPERTY  ONLY  FORE- 
CLOSED—WAIVER   AS    TO   BALANCE. 

As  to  alienation  of  different  parcels  of 
mortgaged  lands,  see  note  29  Am.  Dec.  727. 

As  to  effect  of  release  of  port  of  mort- 
gaged tract,  see  note  29  Am.  Dec.  747.  748. 

As  to  proceedings  generally  to  enforce  a 
mortgage  for  part  of  a  mortgage  debt,  st>e 

note  87  L.  R.  A.  737-759. 
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233.  A  v^ortgrnge  can  not  lie  foredoacd 
by  pleceancalff  and  legal  effect  of  omitting 
from  decree  of  foreclosure  portion  of  mort- 
gagred  premises  is  waiver  of  mortgag-e  lien 
as  to  that  portion. — ^Mascarel  v.  Raffour,  61 
Cal.  242;  Hall  v.  Arnotl,  80  Cal.  348.  856,  22 
Pac.  200. 

234.  Mortsase  fflTeii  as  addlttonal  iieeii- 
rity  for  debt  then  being  enforced  by  pend- 
ing action  In  which  attachment  has  issued 
is  waived  where  mortgagee  proceeds  with 
such  attachment,  although  property  sold 
under  such  attachment  may  have  left  defi- 
ciency.— Commercial  Bank  v.  Kershner,  120 
Cal.   495.   498,   52  Pac.   848. 

235.  Mortsase  la  meived  la  Indcraneat  by 
forecloirare,  and  new  action  can  not  be 
maintained  to  foreclose  mortgage  on  par- 
cel of  land  omitted  in  former  action  of 
foreclosure  on  same  mortgage. — Mascarel  v. 
naffour,  51  Cal.  242. 

236w  Omitting  part  of  seciirity  in  action 
to  foreclose  mortgage,  is  waiver  of  mort- 
gage upon  such  omitted  portion. — Bull  v. 
Coe,  77  Cal.  54,  59,  11  Am.  St  Rep.  285,  18 
Pac.  808. 

237.  Same— Debt  belag:  aecured  by  two 
mortsases*  foreclosure  upon  one  of  these 
has  effect  to  waive  and  nullify  lien  of  other. 
— Stockton  Sav.  &  K  Soc.  v.  Harrold,  127 
Cal.  612.  616,'  60  Pac.  165.  See  Hall  v. 
Arnott,  80  Cal.  348.  353.  22  Pac.  200;  Com- 
mercial Bank  v.  Kershner,  120  Cal.  495,  500, 
52  Pac.  848. 

As  to  court  directlniT  sale  wbere  debt  Is 
secured  by  two  mortsases*  see  pars.  250, 
251,  this  note. 

X.  PRESCRIBING  MANNER  OF  SALE. 

As  to  order  of  sale  of  land  aliened  by 
mortsaseor,  see   note   41   Am.   St.   Rep.   627. 

As  to  sale  of  property  en  anasse*  see  note 
100  Am.  St.  Rep.  150. 

4 

238.  Consent  of  party  as  to  manner  of 
sale. — Even  If  Judgment  contains  express 
direction  as  to  form  and  manner  of  sale. 
If  party  to  action  consents  that  officer  may 
disregard  this  provision,  he  will  not  after- 
ward be  permitted  to  object  to  such  disre- 
gard.— Humboldt  Sav.  &  L.  Soc.  v.  March, 
136  Cal.  321,  324,  68  Pac.   968. 

239.  Decree  mast  be  warranted  by  plead- 
Inss.  —  Decree  prescribing  order  in  which 
certain  lots  foreclosed  upon  must  be  sold, 
was  departure  -  from  usual  form,  and  not 
warranted  by  allegations  of  pleading,  where 
prayer  of  complaint  was  general  one  that 
mortgaged  property  be  sold,  and  finding 
was  that  property  should  be  sold  according 
to  prayer  of  complaint. — Carmichael  v.  Mc- 
Gilllvray.  67  Cal.  8,  10. 

240.  Directing  that  property  be  sold  In 
one  or  Hcvcral  parcels  Is  within  Jurisdiction 
of  court,  and  officer  making  sale  is  bound 
to  follow  directions  contained  in  Judgment. 
Such  judgment  is  not  void,  and  if  erroneous, 
its  terms  could  not  be  disregarded  by  offi- 


cer charged  with  execution  of  lt.-^HopkIna 
▼.  Wiard.  72  Cal.  269.  262,  18  Pac  687. 


241.  Duty  of  oommlsslonev— In  selling 
property — ^To  follow  decree  and  order  of 
sale  as  to  manner  in  which  such  property 
is  to  be  sold,  whether  in  separate  parcels 
or  in  one  parcel. — ^Meux  v.  Trezevant«  182 
Cal.  487,  489,  64  Pac.  848. 

See  par.  244,  this  note. 

242.  ^leaseholders  of  portion  of  lands— 
RiflThts  being:  svbseiincnt  to  mortgage  which 
includes  such  lands  in  connection  with 
others,  have  the  right  to  come  into  fore- 
closure proceedings  and  obtain  Judgment 
directlner  that  portion  of  lands  not  covered 
by  their  lease  be  first  sold  in  order  to 
satisfy  Judgment. — Mack  v.  Shafer,  135  Cal. 
118,  116,  117,  67  Pac.  40. 


No  express  provision  Is  made  as  to 
mode  of  maklns  sale  of  mortgaged  premises 
under  decree  of  foreclosure.  In  absence  of 
such  provision,  court,  under  its  power  to 
direct  sale,  may  direct  how  it  should  be 
made. — Hopkins  v.  Wiard,  72  Cal.  259,  261, 
13  Pac.  687. 

244.  oncer  mast  follow  directions  of 
Judgrment.  —  Judgment  containing  specific 
directions  as  to  how  property  should  be 
sold,  such  directions  must  be  followed  by 
officer.  Question  is  not  what  decree  ought 
to  have  been,  but  what  it  is.  and  any  sale 
made  under  it  not  authorized  by  its  terms 
can  not  stand. — Hopkins  v.  Ward,  72  Cal. 
259,  261,  262,  13  Pac.  687. 

See  par.  241,  this  note. 

24l(.  Owner  of  rl^bt  of  way  over  mort- 
grased  premises  subordinate  to  mortgage 
has  right  to  come  into  foreclosure  suit  and 
obtain  order  that  such  portion  of  mort- 
gaged premises  as  are  not  covered  by  such 
right  of  way  should  be  first  sold  to  satisfy 
mortgage  debt. — Merced  Security  Sav.  Bank 
V.  Simon,  141  Cal.  112,  113,  74  Pac.  356. 

2441.  Real  property  and*  personal  property 
mortiraged. — Where  there  Is  a  mortgage 
covering  real  and  personal  property,  com- 
prising parts  of  a  single  working  plant  or 
utility,  in  which  each  part  is  necessary  to 
give  value  to  the  others  and  where  a  dis- 
memberment of  the  system  would  destroy 
or  greatly  Impair  the  usefulness  or  value 
of  its  component  parts,  the  propriety  of  a 
decree  directing  sale  in  entirety  without  re- 
demption, is  well  settled,  and  such  rule  is 
not  confined  to  property  of  a  public  service 
corporation. — Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Devel.  Co.,  171  CaL  174,  152  Pac  542. 

247.  Request    of   defendant   to   sheriff. 

Judgment  directing  that  lands  be  sold  aa 
whole  and  in  one  parcel,  must  be  carried 
out,  although  defendant  may  request  sheriff 
to  sell  in  separate  parcels. — Hopkins  ▼. 
Wiard,  72  Cal.  259,  260,  18  Pac  687. 

248.  Sale  en  mass^-^After  fallmre  of  sep- 
arate blde< — Each  distinct  parcel  being  first 
offered  for  sale,  and  no  bids  received,  pro- 
vision that  sheriff  must  sell  in  separate 
parcels    when    so    required    by    judgment- 
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debtor  does  not  apply,  and  In  such  case 
property  may  then  be  offered  and  sold  as 
whole,  and  sale  will  be  upheld,  unless  other 
reasons  appear  for  setting:  it  aside. — Mars- 
ion  V.  White,  91  Cal.  37,  40,  27  Pac.  588; 
Hibernla  Sav.  &  Ia  Soc.  v.  Behnke,  121  Cal. 
JW,  341,  63  Pac.  812;  Connick  v.  Hill,  127 
Cal.  1$2,  164.  59  Pac.  832;  Angrlo-California 
Bank  y.  Cerf,  142  Cal.  303,  305,  75  Pac  902. 

XM.  Sale  of  several  parcela  ea  masse  in- 
stead of  separately  is  proper  where  sheriff 
first  ofFers  such  parcels  of  land  for  sale 
separately  and  is  unable  to  sell  same  be- 
caase  ot  no  bidders.  It  must  be  assumed 
from  fact  that  sheriff  was  unable  to  sell 
parcels  separately,  and  could  only  sell  them 
as  whole,  that  lands  were  more  valuable 
taken  toi^ether  than  separately. — Hibernia 
3aT.  t  L.  Soc.  ▼.  Behnke,  121  Cal.  339,  341, 
SS  Pac  812. 

2S9b  Two  ■aortcases— One  by  prlncipalf 
aa4  tke  ether  hy  surety,  seevrins  •aaie  note. 

—The  court  may  direct  sale  of  both  tracts 
of  land,  en  masse,  In  the  event  no  bid  was 
received  for  either,  when  separately  offered; 
and  if  the  decree  does  not  so  provide,  a  sale 
so  made  is  not  void,  in  the  absence  of  a 
showing  of  fraud  or  injury;  and,  even  if 
Toidable,  can  only  be  vacated  if  attacked 
br  a  direct  proceedingr  instituted  within  a 
reasonable  time. — Bechtel  v.  Wier,  162  Cal. 
446,  93  Pac.  75. 


As  te  sasBe   debt   seessred  by  tiiro 

see  par.  237,  this  note. 


lort- 


2S1.    Sasne  —  Same  —  H^beis    sale    void. — 

Only  when  conducted  in  a  manner  prohibi- 
ted by  statute,  or  in  a  manner  which  would 
not  have  been  in  the  power  of  the  court  to 
SQthorise,  in  the  first  instance;  and  it  is 
immaterial,  in  this  resrard,  whether  the  de- 
parture was  from  the  statutory  mode,  or 
that  prescribed  by  the  decree  of  foreclosure. 
-Bechtel  v.  Wier.  162  Cal.  445.  93  Pac.  76. 

XI.  PURCHASER    FROM    MORTGAGEOR 
ASSUMING  MORTGAGE-DEBT. 


As  te  smatee  of  mortsaircor  assnmlni: 
MTMeat  of  mortKsi«e->debt  and  his  liability 
thmfer,  see  notes  26  Am.  Rep.  660-667; 
44  Am.  Rep.  2S2,  283;  78  Am.  Dec  72-90. 

As  to  purebaaer  of  anortffased  land  liable 
^  Mortsase-debt,  see  notes  5  L.  R.  A.  276- 
«J;  21  L.  R.  A«  131. 


232.    An  asreemeat  of  grrantee   of  mort- 
CaCMv  to   diacbarse    mortgrase-debt    is    an 

'>bligatfon  in  hands  of  mortgraereor  which 
mortgagee  may  enforce  for  his  own  benefit, 
vben  he  seeks  to  obtain  satisfaction  of 
mortgage-debt,  to  same  extent  that  it  could 
^  enforced  by  mortgrageor. — ^Hopkins  v. 
Earner.  109  Cal.  133,  137,  41  Pac.  868. 


— Beeomes  vnarantor  of  delU 
••^acy* — The  srrantee  of  mortgragred  prem- 
i>^  who  agrrees  to  assume  and  pay  the 
'^rtgage.  is  nothing^  more  than  a  guarantor 
or  indf'mnifler  against  any  deficiency  that 
^^7  arise  after  the  sale  of  the  premises. — 


Sherwood  v.  Lowell,  34  Cal.  App.  365,  167 
Pac.   554. 

See  par.  256,  this  note. 

264.  Same  —  Mny     be     abandoned.  —  An 

ag-reement  of  purchaser  of  mortgragreor  to 
pay  mortgragre-debt  may  be  abandoned  at 
any  time  by  consent  of  both  parties  thereto, 
and  they  may  mutually  agrree  to  release 
each  other  from  performance  of  such  obli- 
g:ation,  and  mortgragree  being:  strangrer  to 
contract  can  have  no  grreater  rigrhts  than 
mortgragreor  himself  would  have. — Biddel  v. 
Brizzolara.  64  Cal.  354,  361,  30  Pac.  609. 

265,  Compelling     mortgraKeor     to     pay. — 

Grantees  of  mortgragreor  agrainst  whom  de- 
ficiency Judgement  was  entered  in  foreclo- 
sure proceedings,  upon  beingr  compelled  to 
pay  such  deficiency  may  proceed  agrainst 
mortgagreor  for  collection  of  amount  so 
paid,  althougrh  such  grantees  were  not  per- 
sonally liable  to  mortgagee,  and  through 
their  own  negrlect  failed  to  appear  in  such 
action  of  foreclosure  or  make  any  defense 
thereto. — Treat  v.  Craigr,  135  Cal.  91,  93,  67 
Pac.  7. 

256.  Deflcieney  Jadsment  asalnst  pur- 
chaser.— Agrreement  on  part  of  grrantee  of 
mortgragreor  to  pay  mortgragre-debt  upon 
granted  premises  for  which  his  grantor  is 
liable,  xienders  grantee  liable  therefor  to 
mortgagee,  and  in  action  for  foreclosure  of 
mortgage,- if  mortgaged  premises  are  insuf- 
ficient to  satisfy  mortgage-debt,  Judgment 
may  be  rendered  against  him  as  well  as 
against  mortgageor  for  amount  of  defi- 
ciency.— "Williams  V.  Naftzger,  103  Cal.  438, 
440,  37  Pac.  411;  Hopkins  v.  Warner,  109 
Cal.  138,  136,  41  Pac.  868;  Roberts  v.  Fitz- 
allen,  120  Cal.  482,  484.  52  Pac.  818. 

See  par.  253,  this  note. 

267.  Same  —  Only  npon  security  —  Mort- 
saared    premises    becomingr    exhausted    can 

deficiency  judgment  be  entered  against  pur- 
chaser assuming  mortgage-debt. — Williams 
V.  Naftzger,  103  Cal.  438,  440,  37  Pac.  411; 
Hopkins  V.  Warner,  109  Cal.  133.  136,  41 
Pac.  868;  Roberts  v.  Fitzallen,  120  Cal.  482, 
484,  52  Pac.  818. 

288.  Formal  promise  to  pay  mortsa^c- 
debt  by  grrantee  of  mortgrageor  Is  not  nec- 
essary in  order  to  render  him  liable  there- 
for, if  his  intention  to  assume  debt  appears 
from  consideration  of  entire  instrument. 
Obligation  may  be  oral  or  in  separate  in- 
strument: it  may  be  implied  from  transac- 
tion of  parties,  or  it  may  be  shown  by  cir- 
cumstances under  which  purchase  was 
made,  as  well  as  by  language  used  in  agree- 
ment.— Hopkins  V.  Warner,  109  Cal.  183,  137. 
138,   41   Pac.   868. 

259.  Grantor  must  be  personally  liable 
for  debt  assumed. — Grantee  of  mortgageor 
who  has  agreed  to  pay  mortgage-debt  is 
liable  to  mortgagee  for  deficiency  Judgment, 
and  such  right  in  mortgagee  springs  from 
well-known  rule  in  equity  that  creditor  is 
entitled  to  benefit  of  any  obligrations  or  se- 
curity given  by  his  debtor  to  one  who  has 
become  security  of  such  debtor  for  payment 
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of  debt.  This  principle,  however,  is  appli* 
cable  only  to  case  where  mortgrasreor- 
Srantor  is  himself  personally  liable  for 
mortgragre-debt. — ^Ward  v.  De  Oca,  120  CJal. 
102,  105,  52  Pac.  180. 

200.  lilnblllty  of  mortgngeor  1«  contlii- 
grent  on  fact  that  sale  of  mortgrased  prem- 
ises should  fail  to  satisfy  debt  and  costs. 
Purchaser  from  mortera^eor  who  agrrees  to 
pay  mortgragre-debt  Indemnities  him  agrainst 
foregroing:  contingrency. — Biddel  ▼.  Briazo- 
lara,  64  Cal.  354,  362,  30  Pac.  609. 


201.  Mortrnmg^or  is  dlachars^d  froan 
aoiial  liability  ¥vIi«b  mortsagree  extends 
timt  of  payment  to  grrantee  of  mortgragreor 
who  has  assumed  payment  of  mortgragre- 
debt. — Herd  v.  Tuohy,  138  Cal.  65,  61,  65 
Pac.   139. 

202.  The  mortsaffee  may  proceed  against 
mortsaoreor  alone  for  any  deficiency  in  pro- 
ceeds of  sale,  or  he  may  avail  himself  of 
his  right  to  proceed  in  same  action  against 
mortgragreor  and  grantee  of  mortgageor  who 
has  assumed  payment  of  mortgage-debt.  If 
he  proceeds  against  mortgageor  alone,  and 
Judgment  is  docketed  against  him  for  any 
deficiency,  mortgageor  has  right  of  action 
against  grantee  upon  his  agreement  to  as- 
sume mortgage-debt. — Hopkins  v.  Warner, 
109  Cal.  133,  137,  41  Pac.  868. 

203.  No  peraonal  liability  npon  mortsase- 
debt  exists— Except  for  delleleney  therein 
after  sale  of  mortgaged  premises,  and  prior 
to  such  sale  mortgageor  would  have  no 
right  of  action  against  his  grantee  who  has 
agreed  to  pay  mortgage  as  part  of  purchase 
price;  but  to  avoid  circuity  of  action,  and 
to  protect  mortgageor  as  intermediate  party 
from  being  compelled  to  pay  debt  and  then 
seek  redress  from  his  grantee  who  has  as- 
sumed to  pay  mortgage-debt,  equity  permits 
mortgagee  to  bring  all  parties  who  are 
liable  for  debt,  whether  primarily  or  ulti- 
mately, before  court  and  have  their  rights 
adjusted  in  single  suit. — Hopkins  v.  War- 
ner, 109  Cal.  133,  137.  41  Pac.  868. 

204.  ProvlMlon  that  mortsases  are  to  be 
Mettled  at  such  time  and  in  such  manner  as 
grantee  might  determine,  in  agreement  be- 
tween mortgageor  and  purchaser  from  him 
of  mortgaged  premises,  and  further  provi- 
sion to  hold  mortgageor  harmless  as  against 
such  mortgages,  must  be  construed  as  an 
assumption  on  part  of  such  grantee  to  pay 
mortgage-debt.  —  Hopkins  v.  Warner,  109 
Cal.  133,  138,  41  Pac.  868. 

205.  Purchaser  becomes  principal  debt- 
or.— Grantee  of  mortgageor  who  assumes 
payment  of  mortgage  as  part  of  purchase- 
price  becomes,  as  to  mortgageor,  principal 
debtor,  and  mortgageor  surety. — Williams 
V.  Naftzger,  103  Cal.  438,  440,  37  Pac.  411: 
Hopkins  v.  Warner,  109  Cal.  133.  136,  41 
Pac.  868:  Roberts  v.  Fitzallen.  120  Cal.  482, 
484.   52   Pac.   818. 

200.  Statute  of  limitations  runs  asainst 
mortfoifce-obligration,  for  that  Is  grantee's 
liability;  and  not  against  promise  to  pay 
mortgage    as   new    and   Independent   agree- 


ment.— Hopkins  V.  Warner,  109  Cal.  138,  186. 
41  Pac.  868. 

Aa  to  statute  of  Umltatlons  seneruliy,  see 

Part  XII.  this  note. 

207.  Substitution  of  liability.— An  agree- 
ment to  pay  mortgage-debt  by  purchaser 
from  mortgageor  causes,  as  between  mort- 
gageor and  his  grantee,  substitution  of  lia- 
bility to  mortgagee  by  which  grantee  be- 
comes principal  debtor  to  mortgagee,  and 
mortgageor  merely  surety.  —  Hopkins  v. 
Warner,  109  Cal.  133,  137,  41  Pac.  868. 


XII.  STATUTE    OP   LIMITATIONS- 
CATION  OF. 


-APPLI- 


That  execution  on  foreclosure  decree  must 
laaue  witbin  Ave  years,  see,  ante,  8  681  and 
note  par.  33. 

208.  Absence   of   mortsaseor   from    atate. 

— Running  of  statute  as  against  holders  of 
Judgment-liens  against  mortgaged  property 
is  not  stayed  by  reason  of  absence  of  mort- 
gag^eor  from  state,  and  such  holders  of 
Judgment-liens  may  successfully  plead  stat- 
ute, although  mortgageor  may  still  be  lia- 
ble.— Brandenstein  v.  Johnson,  140  Cal.  29, 
80.   73  Pac.  744. 

209.  Debt  accured  by  mortaragre  beins 
barred.  It  necessarily  follows  that  mortgage 
is  also  barred. — ^Newhall  v.  Sherman,  Clay  & 
Co.,  124  Cal.  509,  512,  67  Pac.  387. 

270.  Default  in  Interest— Doea  not  set 
tbe  statute  running. — Provision  of  mortgage 
making  whole  sum  of  principal  and  interest 
due  upon  default  of  payment  of  Interest 
aoes  not  set  statute  of  limitations  running 
in  case  such  default  occurs,  and  note  and 
mortgage  may  be  foreclosed  within  four 
years  from  their  maturity,  although  it  may 
be  more  than  four  years  subsequent  to  de- 
fault of  payment  of  interest. — Richards  v. 
Daley,  116  Cal.  336,  338,  48  Pac.  220. 

271.  Lacbes  can  not  affect. — Party  hold- 
ing valid  mortgage  lien  has  absolute  right 
to  an  effectual  foreclosure  by  action  begun 
at  any  time  within  four  years  from  time 
cause  of  action  occurs,  irrespective  of  and 
in  face  of  any  degree  of  laches  or  delay. — 
Ludwig  V.  Murphy,  148  Cal.  473,  476.  77 
Pac.   150. 

272.  Lien   of   mortsaire   belnc   barred    by 

statute  of  limitations,  although  original 
debt  on  note  is  binding  because  of  renewed 
agreement  taking  it  out  of  statute,  note  can 
not  be  sued  on  alone,  where  such  note  was 
secured  by  mortgage. — Biddel  v.  Brizzolara, 
64  Cal.  354,  363,  30  Pac.   609. 

278.  Obligratlon  of  co-mortsaseors  Trould 
not  be  affected  by  failure  to  present  claim, 
or  its  presentation  and  allowance,  against 
estate  of  deceased  Joint  mortgageor.  Nor 
could  such  failure  or  presentation  stop  run- 
ning of  statute  in  their  favor.  Mortg-agee 
must  present  his  claim  for  allowance,  or 
he  can  have  no  deficiency  Judgment  entered 
against  estate,  but  must  look  only  to  mort- 
gaged property,  and  if  he  would  charge 
Joint  mortgageor.  he  must  bring  his  action 
f» gainst  him  within  four  years  from  matur* 
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Itr     of    principal    obligation.  —  Vandall    t. 
Tea^ae,  142  CaL  471.  476,  76  Pao.  Sft. 


ST<C  Ome  mode  mmA  manner  only  of  en* 
ffordniT  Jndsments  of  foreeloenre  is  pre- 
scribed by  this  section,  and  every  process 
which  may  be  required  to  clearly  enforce  it 
most  be  taken  oi^t  within  five  years  after 
entry.  Judgment  for  deficiency  does  not 
beconne  new  and  independent  Judfirment  by 
beinsT  docketed. — Bowers  t.  Crary,  80  Cal. 
«tl.   624. 

atTS.  Recovery  of  mortsase-debt— LImlta* 
tiom  of  ffomt  of  action  here  prescribed  is  ap- 
plicable solely  to  debts  secured  by  mort- 
gafres  of  property  situated  in  California. 
and  haa  no  application  to  mortffaffes  of 
property  situated  in  other  states  or  foreifirn 
countries. — McOue  v.  Rommel,  148  Cal.  645, 
83  Pac.   1000. 


Renewal    of    note^-After    same    has 

i  fcnrred  by  statute  of  limitations  is 
not  renewal  of  mortcragre  g'iven  as  security 
therefor. — Wells  v.  Harter,  66  Cal.  342.  844. 


—By  mortsas«or  who  has  sold 
property  covered  by  mortgafire  to  purchaser 
who  agrees  to  pay  such  mortgage-debt,  and 
who  thereafter  retransfers  such  property  to 
mortgageor,  does  not  give  mortgagee  right 
to  foreclose  his  mortgage  against  such 
property  after  statute  of  limitations  has 
run  against  such  mortgage,  although  such 
note  was  not  barred  by  statute.  Mortgagee 
could  not  take  decree  for  sale  because  of 
statute.  He  could  not  take  personal  Judg- 
ment for  deficiency  because  such  deficiency 
could  be  ascertained  only  after  decree  for 
sale  of  premises  and  return  of  such  sale.— 
BIddel  ▼.  BrizKOlara,  64  Cal.  854.  862.  80  Pac. 
662. 

Stlpnlatlon^-Can    not    extend    time* 

-If  A  make  mortgage  on  his  own 
property  to  B  to  secure  debt  owing  from  C. 
action  to  foreclose  mortgage  must  be 
brought  within  four  years  from  time  when 
debt  becomes  due.  Time  could  not  be  pro- 
longed to  any  stipulation  between  B  and  C 
to  which  A  was  not  privy,  nor  could  C  by 
absenting  himself  from  state  Indefinitely 
p'tstpone  bar  of  statute  and  render  it  nuga- 
tory as  to  A. — ^Filipini  v.  Trobock.  134  Cal. 
441.    446.    66  Pac.  687. 

379.  Tklrd  persons  having  snbseqnently 
jie^wtred  Interest  in  mortgaged  property  may 
invoke  aid  of  statute  as  against  mortgagee, 
«ven  though  mortgageor.  as  between  him- 
self and  mortgagee,  has  waived  its  protec- 
tion, and  there  is  no  difference  in  principle 
between  suspension  of  running  of  statute 
resulting  from  express  waiver  by  mortga- 
geor,  and  one  caused  by  his  voluntary  act 
In  absenting  himself  from  state. — Branden- 
ateiD  V.  Johnson.  140  Cal.  29,  81.  78  Pac.  744. 

XIII.  VACATING  SALE. 

As  to  ffallwre  of  sherUT  to  give  notice  of 
wsccwtlom-snie  not  vltlatlag  sneli  sale,  see 
note  6S  Am.  Dec.  480. 


.    As    to    Inade^vacy    of    price    not    being 
ground  for  setting  aside  Judicial  sale*  see 

note  100  Am.  St.  Rep.  160. 

As  to  penalty  prescribed  for  ofllcer  selling 
witbont  notice,  see,  ante,  S  698  and  note. 

As    to   sale   being  required   to   be   public* 

see,  ante.  {694  and  note. 

As    to    sales    under    execution    generallyt 

■ee,  ante.  S8  691-700  and  notes. 

As  to  setting  aside  Judicial  sales,  see  note 
9  L.  R.  A.  781. 

280.  Burden  of  proof— Upon  party  iirho 
comes  Into  court  and  asks  to  set  aside  sale. 
to  show  such  irregularity  or  material  de- 
parture from  statute  as  would  Justify  court 
in  setting  it  aside. — Connick  v.  Hill,  127  Cal. 
162.  166.  69  Pac.  832. 


881.  Discretion  of  court— As  to  Irregn- 
larltles« — Whether  motion  to  vacate  sale  of 
property  made  in  execution  of  Judgrment,  on 
account  of  several  irregularities  on  part  of 
officer  making  sale,  should  be  granted,  rests 
very  largely  in  discretion  of  court  before 
which  motion  is  made;  and  it  is  immaterial 
whether  such  irregularity  consist»  in  disre- 
garding provisions  of  statute  for  making 
sale,  or  failing  to  observe  and  follow  some 
express  direction  in  judgment. — Humboldt 
Sav.  &  L.  Soc.  v.  March,  136  Cal.  321.  323,  68 
Pac.  968. 

282.  Bffect  of  former  Invalid  sale. — Fact 
that  commissioner  made  invalid  sale  which 
court  on  plaintiff's  motion  set  aside  for  in- 
sufficient notice,  etc.,  would  not  invalidate 
sale  afterwards  made.  Nor  was  later  sale 
invalidated  by  fact  that  there  was  one  pub- 
lication of  notice  of  sale  having  wrong 
date,  there  being  sufficient  publication  after 
it  was  amended. — ^May  t.  Hatcher,  130  Cal. 
627,  629,  63  Pac.  83. 

28S.  Inadequacy  of  price— -Is  not  suHlclent 
ground  upon  which  to  annul  sale,  particu- 
larly under  our  practice,  where  Judgment- 
debtor  is  allowed  to  redeem. — Connick  v. 
Hill,  127  Cal.  162,  165,  59  Pac.  832.  See  Smith 
V.  Randall,  6  Cal.  47.  62,  65  Am.  Dec.  475; 
Central  Pac.  R.  Co.  v.  Creed,  70  Cal.  497, 
501.  11  Pac.  772;  Humboldt  Sav.  &  L.  Soc. 
V.  March,  186  Cal.  321.  324.  68  Pac.  968; 
Anglo-California  Bank  v.  Cerf,  142  Cal. 
803,  305.  75  Pac.  902;  Summerville  v.  March, 
142  Cal.  554.  658.  100  Am.  St.  Rep.  145,  76 
Pac.  888. 

284.     Injury  must  be  shown^In   general. 

— Affidavit  that  defendant  was  injured  by. 
sale  of  several  lots  in  one  parcel  instead  of 
separately  as  he  had  requested  sherilf  to  so 
sell  them,  is  clearly  insufficient  where  only 
showing  is  that  such  sale  tended  to  reduce 
number  of  bidders,  and  that  It  deprived  de- 
fendant of  right  to  redeem  lots  separately. 
There  is  no  showing  that  defendant  could 
redeem  or  that  he  would  have  tried  to  re- 
deem. It  must  appear  that  there  has  been 
material  departure  from  mandates  of  de- 
cree or  law  covering  such  sales  to  injury 
of  party  applying  to  have  same  set  aside. 
Injury    will    not    be    presumed    from    mere 
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Irregularity. — Meux   v.    Trezevant,    132    Cal. 
487,    490,    64    Pac.    848. 

28B.  Same— >Part7  to  action  can  not  claim 
absolute  risht  to  have  sale  on  foreclosure 
vacated,  unless  he  show  that  he  has  sus- 
tained injury  by  reason  of  irregularity 
complained  of. — Humboldt  Sav  &  L.  Soo  v. 
March,   186   Cal.   321,   324,   68   Pac.   968. 

984I.  ProTlalon  entitling  Judirmeiit-delitor 
to  elect  order  la  which  property  la  to  be 
■old.  —  A  provision  that  Judgment-debtor 
may  direct  order  in  which  property  real 
or  personal  shall  be  sold,  whenever  such 
property  consists  of  several  known  lots 
or  parcels,  or  of  articles  which  can  be 
sold  to  advantage  separately,  and  that 
sheriff  must  follow  such  direction,  ap- 
plies to  sales  under  decree  of  foreclosure 
where  decree  is  silent  as  to  manner  or 
order  for  which  separate  parcels  should 
be  sold.  It  does  not,  however,  render 
sale  of  separate  parcels  en  masse.  In  dis- 
regard of  its  requirements,  absolutely 
void.  Such  sale  is  voidable  and  on  timely 
application  will  ordinarily  be  set  aside.— 
Marston  v.  White,  91  Cal,  37,  40,  27  Pac. 
688. 

287.  Report  of  a  commlaaloaev  ap- 
pointed under  this  section,  like  the  return 
of  a  sheriff,  is  prima  facie  evidence  of  the 


facts  stated  therein. — Hibernia  Savings  A 
L.  Soc.  T.  Boyd,  155  Cal.  193,  196,  100  Pac. 
289. 

288k  Rule  nndoubtedly  la  to  eonslder 
every  fair  aale  aa  flual*  and  upon  any  ap- 
plication for  resale  of  property,  where 
sale  has  been  fair  and  free  from  fraud, 
rights  of  purchaser  of  such  property  will 
be  taken  into  account. — Hopkins  v.  Wlard, 
72  Cal.   269,  263,  13  Pac   687. 

28».  Stranger  to  actlou— WIU  mot  be 
periuitted  to  Intrude  himself  into  contro- 
versy unless  he  shall  have  clearly  shown 
that  he  has  such  interest  in  property 
sold,  and  also  that  by  reason  of  manner 
in  which  sale  was  conducted,  he  will  be 
injuriously  affected  if  sale  is  permitted  to 
stand. — Humboldt  Sav.  A  L.  Soc.  v.  Biarch, 
136   Cal.   321,   324,   68   Pac.   968. 

280.  Suit  to  vaeate— Suffldencr  of  com- 
plaint.— In  such  a  suit,  the  failure  of  the 
complaint  specifically  to  allege  the  date 
of  the  Judgment  or  the  court  in  which 
it  was  rendered,  can  not  be  taken  ad- 
vantage of  on  general  demurrer.  The  pre- 
sumption will  be  that  the  Judgment  was 
rendered  by  the  superior  court  of  the 
county  in  which  the  property'  was  situated. 
— Flood  V.  Templeton,  152  Cal.  169,  92 
Pac.  78. 


§  727.    SUBPLUS  MONEY  TO  BE  DEPOSITED  m  COUBT.    If  there  be 

surplus  money  remaining,  after  payment  of  the  amount  due  on  the  mortgage, 

lien,  or  encumbrance,  with  costs,  the  court  may  cause  the  same  to  be  paid  to 

the  person  entitled  to  it,  and  in  the  meantime  may  direct  it  to  be  deposited  in 

court. 

History:     ESnacted  March  11»  1872,  re-enactment  of  S  247  Practice 
Act. 

1.     Deposit  of  moneys  la  court. — ^Act  con-  1874;  sections  572  and  673,  ante,  in  force  in 

cernlner  money  deposited  in  courts  of  record  1873,   merely  provided   for   different   case. — • 

in   this   state    (Stats.    1863-1864,   p.    468)    re-  Heppe  v.  Johnson,   73   Cal.   265-268,   14   Pa€. 

pealed  by  new  section  2104,  post,  added  In  833. 


§  728.    PROCEEDmaS  WHEN  DEBT  SECUBED  FALLS  DITE  AT  DIF- 

FEBENT  TIMES.    If  the  debt  for  which  the  mortgage,  lien,  or  encumbrance 

is  held,  is  not  all  due,  as  soon  as  sufficient  of  the  property  has  been  sold  to  pay 

the  amount  due,  with  costs,  the  sale  must  cease;  and  afterwards,  as  often  as 

more  becomes  due,  for  principal  or  interest,  the  court  may,  on  motion,  order 

more  to  be  sold.    But  if  the  property  can  not  be  sold  in  portions,  without  injury 

to  the  parties,  the  whole  may  be  ordered  to  be  sold  in  the  first  instance,  and  the 

entire  debt  and  costs  paid,  there  being  a  rebate  of  interest  where  such  rebate 

is  proper. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  {248 
Practice  Act;  amendment  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  159,  held  unconstitutional,  see  history,  S  6 
ante. 


DEBT  SECURED— FALLING  DUE  AT 
DIFFERENT  TIMES. 

1.  Action    of    court    in    ordering    sale— 
Order  after  judgment. 


2,  3.  Court  not  determining  any  sums  to  be- 
come due  in  future — Effect  of. 

4.  Decree — Making  provision   for   futun 
sales — Effect  of. 


1858 


Ttt.  X.  Gh.  I.] 


DBBT  FAIXING  DUE  ON  DIFFBRBNT  DATES^PROCBDURB. 


«728 


5.  Same — ^Kot   embracing    demand — See- 

tioa  does  not  apply. 

6.  Same— Showing  amoont  due,  and  to  be- 

eome  due,  is  proper. 

7, 8.  Default  in  payment  of  interest — ^Bight 
to  foreclose. 

9.  Fact  plaintiff  treats  whole  aihount  as 
due — Effect  of. 

10.  Failure  to  execute  first  order  of  sale — 

Effect  of. 

11.  Intention   of  parties  —  As   shown  by 

note  and  mortgage. 

12.  Judgment  for  principal  of  promissory 

note— Erroneous,  when. 

13.  Mortgage  given  to  secure  payment  of 

several  notes — Falling  due  at  differ- 
ent times,  effect  of. 

14.  Mortgage  providing  for  foreclosure  in 

case  of  default — Effect  of. 

15gl6,  Omission  to  provide  in  judgment  for 
subsequent  sale — Effect  of. 

17.  Proper  practice  on  behalf  of  plaintiff 

— Motion. 

18.  Second    and    subsequent    mortgage — 

When  proper  to  join. 

!•  Aetl*M  of  court  In  ordering  •ale-— 
Ov4cr  after  im^mnkenU — ^Action  of  court  in 
•rderlns  sale  of  property  to  satisfy  in- 
stalments as  they  become  due  subsequent 
to  decreeinfiT  foreclosure  In  amount  orig- 
inally fonnd  due,  is  not  further  judgrment 
In  snch  action,  but  is  only  an  "order"  after 
Jadffment. — Byrne  v.  Hoasr.  126  Cal.  283, 
2S7.     68     Pac.    688. 

&     OMirt    not    determtelBC    aay    raniA   to 
d«e  In  fntnre— Bffeet  of. — In   those 
In   'Which   the   court   does   not   deter- 


mlBo  tliat  any  sums  would  be  due  in  fu- 
ture, and  no  provision  belnar  made  in  de- 
cree for  any  future  sales  of  property  to 
meet  Instalments  yet  to  become  due,  mort- 
gra^ree  la  not  compelled  to  resort  to  motion 
under  above  section,  nor,  indeed,  would  it 
be  proper  to  do  so.  Better  practice  in  such 
emae  vrould  be  by  new  and  independent 
action. — ^HlflTSrins  v.  San  Dieg^o  Sav.  Bank, 
129  Cal.  184,  187,  188,  61  Pac.  943. 

SL     C^mpnrei  Byrne  v.  Hoaff.  126  Cal.  283, 
287.     58     Pac.    688. 

-Maktos   provision    for   fatnre 

of^ — ^A  decree  of  the  court 
malclns'  provision  for  future  sales  to  en- 
force payment  of  further  instalments  of 
debt,  which  court  in  Its  decree  determined 
would  be  due  in  future,  simpler  and  less 
expensive  mode  of  procedure  is  provided 
by  motion  by  above  section. — ^Hissins  v. 
Snn  Die^o  Sav.  Bank,  129  Cal.  184,  187, 
188.    81    Pac.    943. 

'Not  embracing  demnnd^See- 
»t  apply* — Decree  entered  upon 
mortsrasre  in  former  foreclosure  proceed- 
ings not  embracingr  demand  upon  which 
subsequent  independent  action  upon  same 
mort^aflre  was  founded,  and  latter  demand 
b£.vini;    arisen    only    since   entry    of   decree 


in  former  action,  and  its  amount  never 
having:  been  Judicially  ascertained,  no  re- 
lief could  be  had  under  provisions  of  above 
section. — McDougral  v.  Downey,  46  Cal.  166, 
166;  Higrgrins  v.  San  Diegro  Sav.  Bank,  129 
Cal.  184,  187,  188,  61  Pac.  943. 

8.  Same  —  Shomrlns  amount  doe*  and  to 
beeome  doe*  Is  proper. — A  decree  of  court 
showing:  amount  due  and  sums  yet  to  be- 
come due  is  proper,  and  above  section  then 
authorizes  plaintiff  to  move  court  for  sale 
of  sufficient  of  property  to  satisfy  each  un- 
matured instalment  as  it  would  fall  due. — 
Bank  of  Napa  v.  Godfrey,  77  Cal.  612,  617. 
20  Pac.  142. 

7.  Default  In  payment  of  Interest— RIsht 
to  foreclose. — Mortgragre  providing:  for  pay- 
ment of  note  "according:  to  terms  and  con- 
ditions thereof,"  and  that  "in  default  of 
payment  of  note  by  its  terms.'*  mortg:ag:ee 
mig:ht  '  foreclose,  does  not  compel  mort- 
g:ag:ee  to  delay  foreclosure  until  there  has 
been  default  in  payment  of  whole  note, 
principal  and  interest,  but  only  that  there 
must  be  default  in  paying  note  according: 
to  its  terms.  Mortg:ag:ee  under  such  cir- 
cumstances has  rig:ht  to  foreclose  for  in- 
terest due  in  case  of  default  before  ma- 
turity of  note,  but  question  as  to  whether 
mortg:ag:ee  mig:ht  foreclose  for  full  amount 
of  principal  and  interest  not  decided. — 
Toakam  v.  White,  97  Cal.  286,  289,  32  Pac. 
238;  Phelps  v.  Mayers,  126  Cal.  649,  661,  68 
Pac.   1048. 

8.  Compares  Van  Loo  v.  Van  Aken,  104 
Cal.   269,  271,  37  Pac.  925. 

9.  Faet  plaintiff  treats  wrhole  anaount  as 
due—- Bffeet  of. — The  fact  that  plaintiff 
treats  whole  amount  of  note  as  due  does 
not  make  it  so,  as  against  terms  of  note 
set  out  in  and  made  part  of  pleading:,  nor 
could  issue  be  thereby  confined  to  mere 
question  whether  note  was  then  due  or 
not.  Real  issue  in  case  as  presented  by 
pleading:s  being:  whether  or  not  plaintiff 
was  entitled  to  recover  upon  note  and  to 
foreclose  mortg:ag:e  according:  to  its  terms, 
judg:ment  authorizing:  subsequent  sale  for 
unmatured  portions  of  note  as  they  fell  due 
was  proper. — ^Bank  of  Napa  v.  Godfrey.  77 
Cal.   612,   616,  20  Pac.   142. 

10.  Failure  to  execute  llrst  order  of  sale 
^Bffeet  of. — Court  has  power  to  make 
order  for  sale  for  subsequent  instalments 
as  they  become  due,  althoug:h  no  sale  had 
been  made  to  satisfy  amount  found  due 
when  suit  was  commenced.  Above  pro- 
vision is  construed  for  benefit  of  debtor  to 
prevent  sale  of  more  of  his  property  than 
is  necessary  to  pay  amount  due,  and  where, 
instead  of  selling:  part  of  land  to  satisfy 
amount  due  and  then  ceasing*,  plaintiff 
forebears  and  sells  none  at  all,  defendant 
has  suffered  no  injury  and  can  not  ob- 
ject.— Bank  of  Napa  v.  Godfrey,  77  Cal. 
612,  617,  618,  20  Pac.  142.  See  Dupee  v.  Salt 
Lake  V.  L.  &  T.  Co.,  20  Utah  103,  77  Am. 
St.  Rep.  902,  67  Pac.  846,  construing:  above 
section. 
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11.  Intention  of  parties— A«  ahoiPira  by 
note  and  .mortsnse. — ^Note  providing  for 
compoundinsT  of  interest  if  not  paid  as  it 
falls  due,  and  mortsraflre  which  secures 
same  not  beinsT  griven  to  secure  payment 
of  note  accordiner  to  Its  terms,  but  as  se- 
curity for  stipulated  amount  of  money 
payable  at  specified  time,  etc.,  shows  in- 
tention of  parties  that  compounding  of 
interest  should  be  only  consequence  of  de- 
fault in  its  payment,  and  morterage  should 
not  be  foreclosed  until  after  maturity  of 
said  note. — Van  Loo  v.  Van  Aken,  104  Cal. 
269.  271,  37  Pac.  925.  See  Yoakam  v.  White. 
97    Cal.    286,    289,    82   Pac.    238. 

12.  Jndsment  for  principal  of  promis- 
sory note-— Brroneons  inrhen  complaint 
shows  that  note  was  not  due  when  action 
was  commenced,  but  in  such  case  plaintiff 
miffht  take  Judgment  for  sale  of  so  much 
of  mortgaged  premises  as  might  satisfy 
interest  then  due. — Hunt  v.  Dohrs,  39  Cal. 
304,  305. 

13.  Mortsave  liven  to  secure  payment 
of  several  notes— Falling  dne  at  different 
times,  and  it  being  objected  that  one  of 
notes  was  not  due  at  commencement  of 
action  to  foreclose  such  mortgage,  it  is 
sufficient  answer  that  such  note  became 
due  before  trial  of  case  and  rendition  of 
Judgment,  and  that  under  such  conditions, 
court, had  Jurisdiction  to  decree  foreclosure 
of  mortgage  to  satisfy  all  of  such  notes. — 
Bostwlck   v.  McEvoy,   62  Cal.   496,   502. 

14.  Mortgage  providing  for  forecI«»Harc 
In  case  of  defnnlt— Effect  of.  —  Mortgage 
providing  that  if  mortgageor  should  fail  to 
make  any  payments  as  provided  by  note 
which  it  secures,  then  mortgagee  may  fore- 
close and  from  proceeds  pay  whole  amount 
of  said  note,  entitles  mortgagee  right  to 
foreclose  for  full  account  of  principal  and 
interest  upon  default  In  payment  acoording 


to  terms  of  note,  and  mortgageor  can  not 
raise  objection  that  only  such  amount  of 
mortgaged  property  should  have  been  ord- 
ered sold  as  was  necessary  to  pay  amounts 
due  at  time  of  foreclosure  proceedings. — 
Maddox  v.  Wyman,  92  Cal.  674,  675,  28  Pac. 
838. 

15.  Omission  to  provide  In  Jndgment  for 
snbseqvent  sale— Bffect  of. — An  omission  to 
provide  in  Judgment  for  subsequent  sale  of 
any  portion  of  mortgaged  premises  in  case 
of  default  in  payment  of  note,  or  interest 
thereon  as  it  matures,  is  supplied  by  the 
above  section. — Byrne  v.  Hoag,  126  Cal.  283, 
287,   58   Pac.    688. 

16.  Compare!  Higglns  ▼.  San  Diego  Sav. 
Bank,  129  Cal.  184.  187,  188.  61  Pac.  943. 

17.  Proper  practice  on  behalf  of  plalatlff 
—Motion. — The  proper  practice  on  behalf  of 
plaintiff  in  this  regard  Is  to  file  motion  re- 
citing proceedings  in  case,  and  that  other 
instalments  of  money  due  upon  note  have 
matured,  and  asking  for  sale  of  property  or 
enough  thereof  to  satisfy  amount  due.  Fil- 
ing of  petition  is  not  proper  practice,  al- 
though court  may  consider  petition  as 
motion. — Bank  of  Napa  v.  Godfrey.  77  Cal. 
612,  617,  20  Pac.  142;  Byrne  v.  Hoag,  126 
Cal.  283.  287.  68  Pac.  688. 

18.  Second  and  svbseqnent  mortgage  — 
When  proper  to  Join. — A  second  and  subse- 
quent mortgage  being  brought  into  fore- 
closure suit  instituted  by  first  mortgagee 
may  be  foreclosed  in  same  action  although 
not  due  at  time  suit  was  commenced,  if 
due  at  time  case  was  decided  and  decree 
entered.  In  such  instance  it  is  correct  to 
have  decree  provide  for  sale  of  premises 
to  satisfy  such  second  mortgage. — Orange 
Growers'  Bank  v.  Duncan,  138  Cal.  254,  256. 
65  Pac.  469;  Windt  v.  GiUeran,  1S5  CaL  94. 
95.  66  Pac.  970. 


§  729.  OATH  AND  XTNDERTAKINO  OF  OOMBOSSIONER.  The  commis- 
sioner, before  entering  upon  his  duties,  must  be  sworn  to  perform  them  faith- 
fully, and  the  court  making  the  appointment  shall  require  of  him  an  under- 
taking, with  sufficient  sureties,  to  be  approved  by  the  court,  in  an  amount  to 
be  fixed  by  the  court,  to  the  effect  that  he  will  faithfully  perform  the  duties 
of  commissioner,  according  to  law. 

[Verified  report  of  sale.]  Within  thirty  days  after  such  sale,  the  commis- 
sioner must  file  with  the  clerk  of  the  court  in  which  the* action  is  pending,  a 
verified  report  and  account  of  the  sale,  together  with  the  proper  affidavits, 
showing  that  the  regular  and  required  notice  of  the  time  and  place  of  the  sale 
was  given,  which  report  and  account  shall  have  the  same  force  and  effect  as 
the  sheriff's  return  in  sales  under  execution. 

[Gompensatioii  of  oonjniSBioner.]  In  all  cases  of  sales  made  by  a  commis- 
sioner, the  eourt  in  which  the  proceedings  are  pending  shall  fix  a  reasonable 
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compensation  for  the  commissioner's  services,  but  in  no  case  to  exceed  the  sum 

of  ten  dollars. 

History:  Enactment  approved  March  9,  1893,  Stats,  and  Amdts.  1893, 
p.  119;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  169,  held  unconstitutional,  see  history,  §  6  ante. 


1.     IVrltteM    afldSTit    of    comailMiioiier. — 

Provision  requlrlns  commissioner  to  be 
sworn  to  perform  duties  faithfully  does 
not  require  that  he  make  written  affidavit 
or  that  affidavit  must  be  filed  anywhere. 
Contention  that  the  fact  that  no  written 
affidavit    of    commissioner    was    on    flle    in 


clerk's  office,  and  that  clerk's  register  of 
actions  did  not  show  that  such  affidavit  had 
been  filed,  conclusively  proved  that  no  oath 
was  taken  and  that  no  other  evidence  was 
admissible  on  subject,  is  untenable. — May 
V.  Hatcher,  180  Cal.  627,  629,  68  Pac.  83. 


CHAPTER  n. 

ACTIONS  FOB  NUISANCE,  WASTE,  AND  WILFUL  TRESPASS,  IN  CBBTAIN  CASES, 

ON  REAL  PROPERTY. 


1731.     Nuisance  defined;   abatement  of;   ac-      §734. 

tions  instituted,  by  whom. 
f  732.     Waste,  actions  for.  §  735. 

f  733.     Trespass  for  cutting  or  carrying  away 

trees,  etc.,  actions  for. 


Measure  of  damages  in  certain  cases 
under  the  last  section. 

Damages  in  actions  for  forcible  en- 
try, etc.,  nmy  be  trebled. 


§731.  NXTISANOE  DEFINED;  ABATEMENT  OF;  ACTIONS  INSTI- 
TUTSDy  BY  WHOM.  An  action  may  be  brought  by  any  person  whose  prop- 
erty is  injuriously  affected,  or  whose  personal  enjoyment  is  lessened  by  a  nui- 
sance, as  the  same  is  defined  in  section  thirty-four  hundred  and  seventy-nine 
of  the  Civil  Code,  and  by  the  judgment  in  such  action  the  nuisance  may  be 
enjoined  or  abated  as  well  as  damages  recovered  therefor. 

A  civil  action  may  be  brought  in  the  name  of  the  people  of  the  state  of  Cali- 
fornia to  abate  a  public  nuisance,  as  the  same  is  defined  in  section  thirty-four 
hundred  and  eighty  of  the  Civil  Code,  by  the  district  attorney  of  any  county 
in  which  such  nuisance  exists,  or  by  the  city  attorney  of  any  town  or  city  in 
which  such  nuisance  exists,  and  each  of  said  officers  shall  have  concurrent  right 
to  bring  such  action  for  a  public  nuisance  existing  within  a  town  or  city,  and 
such  district  attorney,  or  city  attorney,  of  any  county  or  city  in  which  such 
naisance  exists  must  bring  such  action  whenever  directed  by  the  board  of 
supervisors  of  such  county  or  whenever  directed  by  the  legislative  authority 

of  such  town  or  city. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  249  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  169,  held  unconstitutional,  see  history,  §5  ante; 
amendment  approved  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  130. 

6.  Same  —  Same  —  Same  —  The   duty    to 
place  lights  and  erect  barriers. 

7.  Action     for    nuisance  —  Must    be 
equity — Damages  mere  incident. 

8.  Same — Common-law  action. 

9.  * '  Attractive    nuisance ' '  —-  Action 
negligence  in  maintaining. 

10.  Same — Contributory  negligencp. 

11.  Same  —  Negligence    of    electric    coi^. 
pany  in  maintaining  guy-wire 
children  might  swing  on  H^ 


NUISANCE. 

1.  Af companjring  the  ownership  of  every 

species  of  property — Is  correspond- 
ing duty. 

2.  Action   for   damages — Resulting   from 

obstruction  of  highway. 

3  4.  Same — Same  —  Obstruction   of   public 
streets. 

5.  Same  —  Same — Same  —  Incident,    and 
collateral  to,  work. 
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12. 

13. 

14. 

15. 

16. 
17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 


Blasting  —  As  not  ipso   facto  a  nui- 
sance. 

Same — In  uninhabited  and  untraveled 
region. 

Board  of  supervisors — Interfering  with 
free  use  and  enjoTment  of  property. 

Business  being  necessary  or  useful-^ 
Presumption. 

Causing  injury  to  right  in  lands. 

Same — Nuisance  irrespective  of  calcu- 
lation of  damage. 

Criminal   remedy  —  Does   not   exclude 
civil. 

Damages — In   addition    to    abatement 
of  nuisance. 


Same — Circumstances    of    aggravation 
must  be  pleaded. 

Same — ^Penalty  prescribed  by. Political 
Code. 

Same — Remedying  evil  complained  of 
after  commencement  of  action. 

Same — ^Use  of  sewer  by  city  in  vicin- 
ity of  plaintijf  s  land. 

Different   elements   of   damage — Aris- 
ing from  same  nuisance. 

Effect  of  nuisance — Which  extends  to 
dwelling  houses  of  neighbors. 

Franchise  from  municipality — ^To  run 
cars. 

27.  General  demand  for  jury — ^Refusal  of. 

28.  Injunction  and  damages — In  general. 

29.  Same  —  Stay    of    injunction    pending 

appeal 

30.  Injury   to   right   in  land — Injunction. 

31.  Jurisdiction  —  Constitution     has     con- 

ferred upon  superior  court  original. 

32.  Same — ^Damages   incidental. 

33.  Same — Equitable,   through   injunction. 

34.  Same — ^Where  acts  are  crime  as  well 

as  nuisance. 

35.  Same — Same — What  may  be  abated. 

36.  Landlord — Not  liable  for  consequences 

of  nuisance,  when. 

37.  Legitimate  business — Founded  upon  a 

local  custom. 

38.  Obstruction  to  free  use  of  property, 

39.  Obstructipn  to  right  of  way. 

40.  Operation  of  steam  engine — ^Using  oil 

as  fuel. 

41.  Parties  —  Action  in  name  of   county, 

when. 

42.  Same — Attorney-general  has  authority 

to  institute  action. 

43.  Same — City  has  right  to  maintain  ac- 

tion. 

44.  Same  —  Obstruction  affecting  plaintiff 

in  common  with  public. 

45.  Same  —  One    co-tenant    can    enjoin 

threatened  injuiy. 

46,47.  Same— Provision  of  Political  Code  as 
to  removal  of  obstruction. 


1862 


48.  Same— Bight   to  maintain  obstruction 
'  to  private  way. 

49,50.  Same  —  Boad-overseer    as    to    public 
highway. 

51.  Person  can  not  use  his  own  property, 

how. 

52.  Preliminary  injunction — Ought  not  to 

be  granted,  when. 

53.  Proof  that  way  is  public  way — ^When 

necessary. 

54.  Public  nuisance — Action  by  private  in- 

dividual. 

55.  Same — ^Fact  that  nuisance  is  public 

56.  Same— Failing  to  show  that  other  and 

adjacent    property-owners    in    town 
will  not  suffer. 

67.  Same— Injury  which  may  entitle  priv- 
ate person  to  maintain. 

SB.  Same — Many  nuisances  may  occasion 
injury  to  an  individual. 

59.  Same  — Mere   allegation   that   alleged 

nuisance  is  specially  injurious. 

60.  Same^Municipality    having   right   of 

action   affords  no  good   reason   for 
denying  person. 

,  61.  Same— Obstruction  to  highway  which 
also  cuts  off  access. 

62.  Same— Prescriptive  right  can   not   be 

set  up  in  favor  of  public  nuisance. 

63.  Res  judicata— Judgment  in  action  to 

abate  nuisance,  when  a  bar, 

64.  Separate   causes   of   action— For   dis- 

tinct nuisances. 

65.  Unwarrantable  use  of  own  property- 

Damages. 

66.  Verdict  of  jury— Advisory  only. 

67.  Wall   of   adjoining   building  —  Which 

prevents  plaintiff  from  raising  and 
repairing. 

68.  Wrong-doer— Who  contributes  to  dam- 

age. 

69.  Same— Bight  to  injunction. 

A«  to  action  of  ejectment  asalut  mO- 
rond,  see,  ante,   S   454  and  note. 

1.  Accompanyiiis  the  ownerakip  of 
every  apeclea  of  property— I«  correspondins 
dnty  to  so  use  it  as  that  It  shall  not  abuse 
rigrhts  of  other  recognized  owners.— People 
V.  Gold  Run  D.  &  M.  Co.,  66  Cal.  188,  161 
56  Am.  Rep.  80,  4  Pac.  162. 

2.  Action  for  damnsea— Resnlttns  tram 
obatrnctlon  of  hlffhway^—One  who  unlaw- 
fully obstructs  a  public  higrhway  Is  an  In- 
surer against  any  accident  resulting  there- 
from, and  one  who  obstructs  by  virtue  of  a 

license  Is  chargreable  with  ordinary  care 

Stockton  Automobile  Co.  v.  Confer.  164  Cal 
405.  97  Pac.   881. 

8.  Same  —  Same  —  Obatrnctlon  of  pnbllc 
•treeta.— A  private  contractor,  who  does 
public  work  under  contract  with  a  munici- 
pality, Is  responsible  for  damages  for  In- 
juries resulting  from  his  negllgrence;  he  is 
>>ound  to  erect  barriers  and  place  lights,  and 
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when  this  is  done,  the  question  of  their 
sufficiency  for  the  purpose  intended,  the 
protection  of  the  public,  Is  for  the  Jury. — 
Stodcton  Automobile  Co.  v.  Confer,  164 
C&l.    405,    97    Pac.    881. 

4.  The  responsibility  of  the  street  su- 
perintendent with  reference  to  the  placing 
of  lisrhts  and  erection  of  barriers,  for  the 
protection  of  the  public  while  street  work 
Is  belns  done,  is  fixed  by  the  provisions  of 
the  ireneral  street  law  (Vrooman  act,  Stats. 
1»S5.  pp.  160,  161,  SS  22,  23,  11  Henninsr's 
General  Laws.  8d  ed.,  p.  3086).  The  munici- 
pality la  not  responsible. — Stockton  Auto- 
mobile Co.  V.  Confer,  154  Cal.  405,  97  Pac. 
881. 


Sb  Same  —  Same  —  Same  ^  laefdentf 
•ellJitenl  te,  work. — While  the  street  su- 
perintendent is  not  ordinarily  liable  for 
injuries  reaultingr  from  the  personal  neffli- 
g'ence  of  the  contractor  in  leaving  an 
obstmction  not  an  incident,  but  collateral, 
to  the  work  beiner  done,  yet  where  he  has 
received  notice  and  nesrlects  to  require 
removal  he  can  not  escape  responsibility 
on  the  firround  that  the  obstruction  is  a  col- 
lateral one. — Stockton  Automobile  Co.  v. 
Confer.    154  Cal.  410,  97  Pac.  881. 

•L  SsBie  -^  Same  —  Same  —  The  doty  to 
pl«ee  Itehta  and  erect  barriers  is  imposed 
upon  every  one  who  obstructs  the  pub- 
lic streets  for  any  lawful  purpose;  but 
when  this  Is  done,  and  they  are  of  a  char- 
acter to  afford  such  warning:  And  protection 
as  the  public  is  entitled  to,  their  removal 
without  the  fault  of  the  person  char^red 
with  the  duty  of  putting:  them  in  place 
relieves  such  person  of  responsibility  for 
Injuries  resultinsr  therefrom. — Stockton  Au- 
tomobile Co.  V.  Confer,  154  Cal.  407,  97  Pac. 
8S1. 

7.  Actios  for  nnlaance  —  Mast  be  In 
c^Mlty  IHMSsgee  mere  Incident. — At  com- 
mon la^r  action  to  prevent  threatened  nui- 
sance must  have  been  brousrht  in  equity,  as 
that  court  alone  was  competent  to  adminis- 
ter proper  relief.  The  above  section  de- 
fining' nuisance  declares  it  to  be  subject  of 
action,  and  declares  that  it  may  be  enjoined 
or  ordered  to  be  abated,  and  Judgrment  may 
also  a'ward  damages  for  injury.  Relief 
that  was  attainable  in  equity  must  also  be 
sought  In  that  forum,  for  statute  has  made 
no  change  In  that  respect,  but  has  simply 
permitted  recovery  of  damages  in  same 
action  vrlthout  resorting  to  separate  action 
at  la'w— claim  for  damages  being  regarded 
as  mare  Incident  to  main  action. — Court- 
wriffht  V.  Bear  R.  &  A.  W.  A  M.  Co.,  80  Cal. 
571,    57«. 

ft.  gsnse  Commos-lsw  action. — At  com- 
mon law  an  action  on  case  for  damages 
WMM  usual  remedy  for  injuries  occasioned 
by  nuisance,  but  in  that  action  nuisance 
could  not  be  ordered  to  be  abated.  Where 
injury  was  such  that  it  could  not  be  ade- 
quately compensated  by  damages  at  law,  or 
Its  nature  was  such  that  it  would  be  con- 
stantly recurring  grievance,  resort  could* 
be    had    to    court    of   equity    which    would 


afford  proper  relief  by  injunction  or  order 
that  nuisance  be  abated. — Courtwright  v. 
Bear  R.  &  A.  W.  &  M.  Co.,  80  Cal.  573.  676. 

9.  "Attractive  nnlsance'*  —  Action  for 
negligence  In  maintaining. — In  such  an  ac- 
tion, based  upon  the  negligence  of  the 
defendant  in  allowing  a  guy-wire  to  hang 
in  such  a  position  as  to  attract  children  to 
swing  thereon,  where  such  swinging  would 
be  likely  to  bring  it  in  contact  with  a  high 
tension  electric  wire,  an  instruction  which 
took  these  questions  from  thd  jury  is  held 
erroneous. — Pierce  v.  United  Oas  &  Bl.  Co., 
161  Cal.  176,  184,  118  Pac.  700. 

As  to  swinging  of  United  States  supreme 
court  from  the  "humane"  to  the  "hard" 
doctrine  regarding  "attractive  nuisances," 
see  United  Zinc  &  Chemical  Co.  v.  Britt, 
—  U.  S.  — ,  66  Ij.  ed.  — ,  42  Sup.  Ct.  Rep. 
299.  94  Cent.  L.  J.  347. 


10.  Same  —  Contributory    negllgenee. — It 

Is  held  to  be  a  question  for  the  jury  whether 
the  injured  person  had  attained  such  an  age 
that  he  was  not  within  the  protection  of 
the  "attractive  nuisance"  doctrine  in  de- 
termining whether  he  was  guilty  of  con- 
tributory negligence  or  not.  —  Pierce  v. 
United  Gas  &  Bl.  Co.,  161  Cal.  176,  187,  118 
Pac.  700. 

11.  Same  —  Hegllgenee  of  eleetrle  com- 
pany in  maintaining  guy-wire  where  chil- 
dren might  swing  on  it  to  their  probable 
injury,  although  not  itself  dangerous,  such 
guy-wire  might,  on  account  of  the  prox- 
imity of  high  tension  electric  wires,  readily 
become  so,  and  constituted  an  "attractive 
nuisance"  as  the  same  is  understood  in  the 
decisions. — Pierce  v.  United  Gas  &  Bl.  Co., 
161   Cal.   176,   181,  118  Pac.  700. 

12.  Blastings— As    not   ipso    facto    a    nnl-> 

ssnce* — The  process  of  blasting,  without 
reference  to  the  locality,  is  not  so  intrin- 
sically dangerous  as  to  constitute  a  nui- 
sance per  se,  so  as  to  render  the  blaster 
liable  for  injuries,  without  regard  to  tht* 
question  of  whether  he  was  or  was  not 
negligent. — Houghton  v.  Loma  Prieta  Lum- 
ber Co.,  162  Cal.  600,  608,  14  Ann.  Cas.  1159, 
14  L.  R.  A.  (N.  S.)  913.  93  Pac.  82;  Houghton 
V.  Loma  Prieta  Lumber  Co.,  152  Cal.  574, 
576,  14  Ann.  Cas.  1169,  93  Pac.  377. 


18.  8ame-^Ia  aninhablted  and  untraveled 
region. — ^Where  the  injury  complained  of  was 
incurred  by  a  traveler  as  a  result  of  blast- 
ing by  a  contractor  in  the  construction  of 
a  road  through  an  uninhabited,  practically 
untraveled,  wild,  mountainous  region,  the 
contractor  and  not  the  employer  is  alone 
responsible,  and  he  only  for  negligence. — 
Houghton  V.  Loma  Prieta  Lumber  Co..  152 
Cal.  676.   14  Ann.  Cas.  1159,  93  Pac.  877. 

14.  Board  of  supervisors  —  Interferinx 
vrlth  free  use  and  enjoyment  of  property  of 

plaintiff,  who  is  owner  of  right  of  way  for 
toll  road  and  entitled  to  possession  thereof, 
and  action  of  such  supervisors  being  to 
deprive  him  of  his  toll,  sufficient  case  in 
equity  Is  presented  to  sustain  Injunction 
against  county  enjoining  it  from  interfer- 
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in^  with  or  obstructing  use  of  plaintifT's 
property  by  assertixiflr  adverse  claim  there- 
to, and  denying  bim  rigrht  to  collect  tolls. — 
Welsh  V.  County  of  Plumas.  80  Cal.  338,  343, 
22    Pac.    264. 

As  to  obstroetlon  ef  free  ««e  of  property* 

see   par.   38,    this   note. 

15.  Bnalneaa  belnir  BecesMiry  or  a*ef«l^ 
Preavmptlon  always  is  that  there  is  proper 
place  and  proper  manner  for  carrying  It 
on.  It  can  hardly  be  said  that  it  is  lawful 
business  which  can  not  be  carried  on  with- 
out detriment  to  surroundingr  people. — 
Tuebner  v.  California  St.  R.  Co.,  66  Cal. 
171,    174,    4    Pac.    1162. 

16.  CaiiBUis    injvry    to   rlirht    In    landa. — 

WrongrfuUy  causingr  water  to  flow  upon 
another's  land  which  would  not  flow  there 
naturally  is  to  create  nuisance  per  se.  It 
is  injury  to  riffht  in  land,  and  it  can  not 
be  continued  because  other  people  (whether 
Jurors  or  not)  mig^ht  have  low  estimate  of 
damages  which  it  causes,  and  especially  is 
this  so  when  continuance  of  wrongful  act 
might  ripen  into  right  in  nature  of  ease- 
ment of  servitude. — Learned  v.  Castle,  78 
Cal.  454.  460,  18  Pac.  872,  21  Pac.  11.  See 
Merced  M.  Co.  v.  Freman,  7  Cal.  317,  322, 
68  Am.  Dec.  262;  Hicks  v.  Michael.  16  Cal. 
107,  116:  Leach  v.  Day.  27  Cal.  643,  646; 
More  V.  Massini.  82  Cal.  690.  594;  Richards 
v.  Dower,  64  Cal.  62.  64,  28  Pac.  113. 

17.  Same^Nnlaance  irreapectlve  of  eal- 
cnlation  of  Aamaffe. — Large  portion  of  wa- 
ter flowing  onto  and  over  plaintiff's  land 
being  caused  to  flow  there  by  acts  of  de- 
fendants, although  it  was  true  that  any 
damages  done  from  water  so  caused  to  flow 
by  defendants  was  mingled  with  water  from 
other  sources  which  was  larger  in  volume 
than  that  brought  there  by  defendants, 
and  though  it  may  have  been  difficult  to 
separate  mingled  elements  of  mischief  and 
calculate  with  any  great  exactness  the  pro- 
portionate amount  of  damage  done  by  each, 
yet  this  is  no  warrant  for  flnding  that  all 
damage  was  done  by  other  water  and 
practically  none  by  water  poured  on  plain- 
tiff's lands  by  defendants'  acts. — Learned  v. 
(Castle.  78  Cal.  454,  460,  18  Pac.  872,  21 
Pac.    11. 

18.  Criminal  remedy — Does  not  exclude 
^Ivii. — Fact  that  acts  complained  of  are 
made  misdemeanor  by  Penal  Code  and 
punishable  as  such,  does  not  make  them 
less  nuisance,  nor  imply  that  legislature 
intended  to  make  criminal  remedy  exclu- 
sive of  civil. — People  v.  Truckee  L.  Co.,  116 
Cal.  397,  402,  39  L.  R.  A.  581,  48  Pac.  374. 

Aa  to  Jarladlctlon  and  aVa<«>"*Bt  where 
■eta    are    crtmea    na    well    as   nnlaance,    see 

pars.  34,  35,  this  note. 

10.  Damngea^In  addition  to  abatement 
of  nniaance. — Nuisance  may  be  abated,  and 
if  property  has  been  rendered  temporarily 
valueless  by  reason  of  obstruction,  plaintiff 
may  be  restored  to  full  enjoyment  of  his 
property,  and  be  paid  for  it  besides. — Hop- 


kins  v.   Western   Pac.   R.   Co.,   50  Cal.   190, 
194. 

As  to  abatement  of  nvlaances  not  prejn- 
dielniT  right  of  any  person  to  recover  dam- 
ages for  Its  past  existence,  see  Kerr's  Cyc. 
Civ.   Code,   2d  ed.,   |  3484  and  note. 


As  to  allegation  of  damngcs  In  action  to 
enjoin  nuisance,  see,  ante,  S  526  and  note 
par.   287. 

As  to  rule  as  to  measare  of  damages,  see 

note  13  L.  R.  A.  322. 

20.  Same-^CIrcnmstances  of  aggmvntlon 
■oiast  be  pleaded  In  such  manner  that  there 
may  be  no  ambiguity  or  uncertainty  in 
determining  that  they  are  set  forth  solely 
for  purpose  of  establishing  claim  to  puni- 
tive damages,  otherwise  such  damages  will 
not  be  allowed.  If  they  are  pleaded  in 
such  manner  as  would  be  proper  In  action 
brought  to  recover  damages  other  than 
those  for  trespass,  complaint  for  that  rea- 
son will  be  subject  to  demurrer  for  mis- 
Joinder  of  causes  of  action. — Lamb  v.  Har- 
baugh,  105  Cal.  680,  690,  39  Pac.  56. 

21.  Same— Penalty  prescribed  by  Politi- 
cal Code  as  damages  for  obstruction  to 
highway  is  to  be  enforced  only  as  provided 
for  in  such  code.  Action  In  name  of  county 
to  abate  such  obstruction  as  a  nuisance 
rests  upon  general  equity  powers  of  court, 
and  not  on  sections  of  Political  Code,  and 
penalty  can  not  be  recovered  in  such  ac- 
tion.— Count:^  of  Sierra  v.  Butler,  136  Cal. 
547,    551,    69    Pac.    418. 

22.  Same  —  Remedying  evil  complained 
of  after  commencement  of  action  does  not 
Interfere  with  plaintiff's  right  to  recover 
damages  for  injury  sustained  before  com- 
mencement of  suit. — Tuebner  v.  California 
St.  R.  Co.,  66  Cal.  171,  175,  4  Pac.  1162. 

25.  Same  —  Use  of  sewer  by  city  In  vi- 
cinity of  plalntlflTs  land  constitutes  nui- 
sance which  he  is  entitled  to  have  abated. 
Trial  court  flnding  that  city  discharged  its 
sewage  through  an  open  trough,  but  not 
flnding  that  such  sewage  was  discharged 
onto  or  over  plaintiff's  lands,  conflnes  dam- 
ages to  those  resulting  from  use  of  such 
open  sewer. — Adams  v.  Modesto,  131  Cal. 
601,  503,  63  Pac.  1083. 

24.  Different  elements  of  damage^ 
Arising  from  same  nuisance  do  not  consti- 
tute different  causes  of  action. — Astill  v. 
South  Yuba  W.  Co.,  146  Cal.  55,  57,  79  Pac. 
594. 

26.  Effect  of  nuisance  ^  Which  extends 
to  di)ireUing  houses  of  neighbors  to  such  an 
extent  as  to  render  their  occupancy  mate- 
rially uncomfortable,  is  a  private  nuisance 
as  to  each  person  thus  injured  for  ^which 
he  may  have  his  private  action  In  -which 
the  nuisance  may  be  enjoined  or  abated  as 
well  as  damages  recovered. — Melvin  v.  E. 
B.  &  A.  L.  Stone  Co.,  7  Cal,  App.  327,  329, 
94   Pac.   390. 

20.  Franchlfie  from  municipality'*— To  ran 
cars. — A  franchise  from  municipality  to  run 
cars  along  a  street  is  not  franchise  to  ma- 
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terially  Injure  plaintiffs  In  their  property 
rights. — Tuebner  v.  California  St*  R.  Co.,  66 
Cal.    171,    176,    4    Pac.    1162. 


-«.     «v«B«ral     demand     for    Jnir— Refnaal 

•f« — A  ereneral  demand  for  Jury  to  try  en- 
tire cause  conaistingr  of  legal  and  equitable 
issues  may  be  properly  refused. — Meek  v. 
I>e  LAtour,   2  Cal.  App.  261,  83  Pac.  300,  801. 

SAL      lBj«n«tloii  and  damages— In  general. 

— Where  the  operation  of  a  cement  plant 
results  in  the  destruction  of  the  adjoining 
property,  the  owners  of  the  latter  will  not 
be  limitea  to  their  legal  remedy  of  dam- 
ages for  the  value  thereof,  since  this  would 
be  tbe  unauthorized  seizure  of  private 
property  for  other  than  a  public  use.  Hence, 
in  such  case,  where  an  injunction  restrain- 
ing sucti  operation  has  been  ordered,  the 
appellate  court  will  not  stay  the  operation 
of  such  injunction,  pending  appeal,  not- 
withstanding defendant's  property  is'  a 
v*>ry  Important  enterprise,  and  its  value 
much  g^reater  than  that  of  the  plaintiffs, 
evfn  tliougrb  the  appellants  offer  to  furnish 
a  bond  eQual  to  the  value  of  all  their 
property  to  Indemnify  them. — Hulbert  v. 
California  Portland  Cement  Co.,  161  Cal. 
239.    244,    118    Pac.   928. 

29.      Sanse  -^  Stay    of    Injnactlon    pending 

a9Pr«i« — Upon  the  question  as  to  whether  a 
court  of  eQuity  should  refuse  an  injunction 
v.>here  plaintiff's  injury  from  the  denial  of 
the  relief  vrould  be  far  less  than  that  of 
the  defendant  if  the  injunction  were 
granted,  it  is  held  that  consideration  should 
be  left  to  the  hearing  on  the  merits  of  the 
appeal,  and  that  it  was  not  properly  de- 
terminable on  a  motion  to  stay  proceedings 
pending*  such  appeal;  a  stay  of  execution 
being  neither  necessary  nor  proper  to  the 
complete  exercise  of  appellate  Jurisdiction 
(Slosa,  Ang^ellottt  and  Shaw,  J.  J., — Hulbert 
r.  California  Portland  Cement  Co.,  161  Cal. 
1Z9.    2S5,    118   Pac.   928. 


Kafvry   te  right   In   land-— Injo  nctlon. 

— The  injury  being  to  right  in  land,  right 
to  Injunction  does  not  depend  upon  extent 
of  damage  measured  by  money  standard. 
Th«»  main  object  of  action  is  to  declare 
nuisance,  and  prevent  continuance  by  man- 
datory injunction. — Lrearned  v.  Castle.  78 
Cal.   4&'l.  4«1,  462,  18  Pac.  872,  21  Pac.  11.. 

SI.  ^nrtadletion  •—  Conatltntlon  has  eon- 
ferret  upon  snperlor  court  orlgfnal  Juris- 
diction "in  all  cases  of  equity."  and  also  "of 
actions  to  abate  or  prevent  nui "ince."  If 
plaintiff  would  merely  seek  Judgment  for 
dama^ee  sustained,  his  action  may  be 
brong-ht  either  in  superior  court  or  In  Jus- 
tices* court,  according  to  amount  of  dam- 
ages claimed  by  him.  If  he  seek  abatement 
or  prevention  of  nuisance,  he  can  bring  his 
action  only  in  superior  court.  Such  action 
may  be  maintained  in  that  court  whether 
he  seeks  in  addition  thereto  to  recover 
^ttnuLg^^  in  excess  of  three  hundred  dollars, 
or    even    If    no   damages  are   claimed. — ^Mc- 


Carthy V.  Gaston  R.-M.  &  Min.  Co.,  144  Cal. 
542,  645,  78  Pac.  7. 

82.  Same  —  Damages  Incidental. — ^Action 
to  abate  a  nuisance  is  action  in  equity,  and 
demand  for  damages  is  but  incidental  to 
main  purpose  of  suit. — Meek  v.  De  Latour, 
2  Cal.  App.  274,  83  Pac.  800,  801. 

8S.  'Same  — Equitable,  through  injunc- 
tion,^— ^Prevention  or  abateme'nt  of  nuisance 
is  to  be  accomplished  by  means  of  injunc- 
tion, either  prohibitive  or  mandatory,  and 
action  therefor  is  within  equitable  Juris- 
diction of  court,  and  is  to  be  governed  by 
principles  prevailing  in  that  Jurisdiction. — 
McCarthy  v.  Gaston  R.  M.  &  Min.  Co.,  144 
Cal.   542,    644,    78   Pac.   7. 


94,  Same—- Where  acts  are  crime  as  well 
as  nulsan«M. — ^While  a  court  of  equity  has 
no  Jurisdiction  to  enjoin  the  commission  of 
acts  which,  if  committed,  such  as  the  In- 
decent exposure  defined  in  section  311  of 
the  Penal  Code,  yet  where  the  threatened 
acts  in  addition  to  being  an  indictable 
offense  also  constitute  a  public  nuisance 
courts  of  equity  are  vested  with  Jurisdic- 
tion to  Interpose  their  injunctive  process 
to  prevent  injury  which  will  result  from 
the  maintenance  thereof.— Weis  v.  Supe- 
rior Court,  30  Cal.  App.  730,  169  Pac.  464. 


SB,     Same— Same— What   may    be    abated. 

— Any  act  which  is  an  offense  against  pub- 
lic decency,  or  any  public  exhibition  whicii 
is  offensive  to  the  senses,  whether  of  sight, 
sound,  or  smell,  or  which  tends  to  corrupt 
public  morals  or  disturb  the  good  order  and 
welfare  of  society  is  a  public  nuisance  for 
the  abatement  of  which  the  district  at- 
torney may  bring  an  action  In  the  name 
of  the  people. — ^Wels  v.  Superior  Court,  80 
Cal.  App.   730,   159  Pac.   464. 

80.  Landlord  — Not  liable  for  conse- 
quences of  nuisance,  when. — ^A  landlord  is 
not  liable  for  consequences  of  nuisance  in 
connection  with  building  in  possession  and 
control  of  his  tenant  unless  nuisance  occa- 
sioning injury  existed  at  time  premises 
were  demised,  or  structure  was  in  such 
condition  that  it  would  be  likely  to  become 
nuisance  in  ordinary  and  reasonable  use 
of  same  for  purpose  for  which  it  was  con- 
structed or  let,  and  landlord  failed  to  re- 
pair it. — Kalis  V.  Shattuck,  69  Cal.  593,  597, 
58  Am.  Rep.  568,  11  Pac.  846;  Riley  v.  Simp- 
son. 83  Cal.  217,  218,  7  U  R.  A.  622,  23  Pac. 
293. 

87.  Legitimate  business  —  Founded  upon 
a  local  custom  may  grow  into  a  force  to 
threaten  safety  of  people  and  destruction 
to  public  and  private  rights,  and  when  it 
develops  into  that  condition,  custom  upon 
which  it  was  founded  becomes  unreason- 
able because  dangerous  to  public  and  pri- 
vate rights,  and  cannot  be  invoked  to  Jus- 
tify continuance  of  business  in  an  unlawful 
manner. — People  v.  Gold  Run  D.  &  M.  Co., 
66  Cal.  138,  151,  56  Am.  Rep.  80,  4  Pac.  1152, 
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38.     ObatructloB   to   free   use   of  property 

so  as  to  interfere  with  its  comfortable  en- 
joyment ia  nuisance  and  may  be  enjoined 
or  abated.  Such  obstruction  must  neces- 
sarily have  an  actual  existence  before  it 
can  be  nuisance,  and  objection  that  injunc- 
tion ougrht  not  to  be  granted  because  it 
appeared  that  obstruction  sougrht  to  be  en- 
joined actually  existed  at  and  before  time 
of  flllngr  complaint  can  not  be  sustained. 
Judgrment  migrht  be  in  direct  terms  that 
obstruction  be  removed  and  nuisance 
abated:  but  mandatory  injunction  restrain- 
ing  defendant  from  obstructing:  or  main- 
taining: any  obstruction  has  same  effect. — 
Gardner  v.  Stroever,  89  Cal.  26,  30.  26  Pac. 
618. 

As  to  lioard  of  sapervtaors  taterferlns 
with   free  oae   and  enJoymeBt  of  property, 

see  par.   14,   this   note. 

89.  ObstnietloB  to  rUrbt  of  way. — Any 
person  creating:  or  assisting;  to  create  and 
maintain  obstruction  upon  rig:ht  of  way  is 
liable  to  be  sued  for  Its  abatement  and  for 
damag:es. — Hardin  v.  Sin  Claire,  116  Cal. 
460,   463.  47  Pac.  868. 

4<K  Operation  of  steam  enirine  —  Ualns 
oil  as  fuel  and  g:enerating:  larg:e  amount  of 
smoke  and  soot  in  the  Immediate  proximity 
of  dwelling:  houses  and  by  means  of  which 
the  property  Is  damafi:ed  and  rendered  in- 
capable of  comfortable  and  convenient  oc- 
cupation may  constitute  a  nuisance  which 
the  owner  of  the  property  may  have  en- 
Joined  In  his  personal  action  therefor. — 
Melvin  v.  E.  B.  St  A.  L.  Stone  Co.,  7  Cal. 
App.  327,  829,  94  Pac.   390. 

41.  PartlciH— AetfoB  In  name  of  connty, 
when. — County  has  special  interest  in  pres- 
ervation of  county  roads  which  authorizes 
it  to  resort  to  such  remedial  measures  as 
will  preserve  these  hie:hways  for  free  and 
unobstructed  use  of  public. — County  of 
Sierra  v.  Butler,  136  Cal.  547.  650,  69  Pac. 
418.  See  People  ex  rel.  Bryant  v.  HoUaday. 
93  Cal.  241.  248,  27  Am.  St.  Rep.  146.  29  Pac. 
54;  San  Francisco  v.  Buckman,  111  Cal  25, 
30.    43   Pac.   396. 

As  to  all  persons  encased  In  eommlnslon 
of  ^vronfffnl  nets  which  conatltnte  nuisance 
belns  enjoined  generally  or  severally*  see, 
ante.  S  626  and  note  pars.  247-249. 

As  to  parties  defendant  In  actions  of  In- 
Jnnetlon,  see,  ante,  fi  626  and  note  pars.  242- 
260. 

As  to  relator  not  helns  necessary,  bvt  at- 
torn ey-ceneral  may  maintain  action  upon 
his  own  Information  to  abate  nuisance,  see 

Kerr's  Cyc.  Civ.  Code.  2d  ed.,  S  3493  and  note 
par.    23. 

As  to  riffht  of  county  to  maintain  action 
to  enjoin  nuisance  with  reference  to  blirh- 
"way  because  It  has  special  Interest  In 
preservation  of  road,  see  Kerr's  Cyc.  Civ. 
Code,   2d  ed..    8  3493   and   note   pars.    7,   8. 

Aa  to  road-overseer  commenclnir  action 
to  abate  am  encroachment  to  highway  as  a 


nuisance  In  ease  sneb  encroachment  Is  not 
removed  upon  demand,  see  Kerr's  Cyc.  PoL 
Code,  2d  ed.,   S  2784  and  note. 

Aa  to  several  abutting  oinrners  Jolninc  as 
plaintiffs,  see.  ante,  {526  and  note  par.  250. 

42.  Same— Attomey-arcneral  baa  author- 
ity to  institute  action  to  abate  obstructions 
upon  public  street  which  constitute  public 
nuisances,  and  he  tnay  bring:  action  for 
such  purpose  In  name  of  people. — ^People  v. 
Beaudry,  91  Cal.  213,  220,  27  Fftc  610. 

48.  Same — City  has  risht  to  maintain 
action  to  prevent  unlawful  obstruction  of 
street  as  would  people  of  state. — People 
ex  rel.  Bryant  v.  HoUaday,  98  Cal.  241, 
248,  27  Am.  St.  Rep.  146,  29  Pac.  54;  San 
Francisco  v.  Buckman,  111  Cal.  25.  30.  43 
Pac.    396. 

44.  Same— Obstmction  affecting  plalntltf 
In  common  with  public  at  larfi:e,  although 
in  g:reater  deg:ree.  he  cannot  have  his  pri- 
vate action,  but  if  he  is  thereby  obstructed 
in  free  use  of  his  property  and  Ita  com- 
fortable enjoyment  by  him  Is  thereby  in- 
terfered with  and  to  some  extent  prevented, 
can  it  be  said  he  suffers  only  in  common 
with  public  at  larg:e?  Whether  certain 
alleg:ed  obstructions  amount  to  nuisance  or 
not,  is  not  question  for  court,  but  for  Jury 
to  decide. — Blanc  v.  Klumpke.  29  Cal.  156, 
169. 

4Sr  Same  ^  One  co-tenant  can  enjoin 
threatened  Injury. — Co-tenants  being:  en- 
titled to  use  of  all  waters,  outsider  divert- 
ing: any  from  them  injures  all  and  each 
of  them,  and  is  g:ullty  of  trespaas  on 
rights  of  each  and  every  one  of  such  co- 
tenants,  and  each  of  them  has  rigrht  to 
have  preventive  power  of  court  of  Justice 
to  put  stop  to  his  llleg:al  acts. — ^Lytle  Creek 
W.  Co.  V.  Perdew.  65  Cal.  447,  454,  4  Pac. 
426. 

46.  Same — Provision  of  Political  Code  as 
to  removal  of  obstruction  from  hig:hway  does 
not  seem  to  provide  for  case  where  cause 
of  obstructions  Is  remote  from  higrhway 
and  could  not  be  removed  by  road  overseer 
under  any  authority  g:lven  him  by  statute: 
and  where  obstruction  could  be  removed 
in  no  other  effectual  way  than  closing 
down  mining  operations  of  defendant,  only 
effective  method  to  reach  injury  and  pre- 
vent its  continuance  Is  by  bill  In  equity  to 
enjoin  defendants  from  doing:  acts  com- 
plained of,  and  such  action  is  properly 
brougrht  in  name  of  county. — County  of 
Sierra  v.  Butler,  136  Cal.  547.  651,  69  Pac. 
418. 

47.  Comparei  San  Benito  County  v. 
Whltesides.  61  Cal.  416;  Bailey  v.  Dale,  71 
Cal.  84,  37,  11  Pac  804;  Hall  v.  Kauffman, 
106  Cal.  461,  452.  39  Pac.  766. 

48.  Same  —  Riffbt  to  maintain  obatmc- 
tlon  to  private  way  to  detriment  of  owner 
thereof  does  not  exist  In  favor  of  special 
administrators,  although  such  obstruction 
was  formerly  placed  there  by  decedent. 
They  can  not  maintain  nuialtnce  aa  Ions  as 
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thej  remain  special  administrators  and 
cUim  that  injured  party  can  maintain  no 
action  to  abate  or  enjoin  It.  Tliey  are 
properly  made  parties  defendant,  and 
plaintiff,  upon  proving:  ills  case,  would  be 
entitled  to  Judsrment  against  them  enjoin- 
ing or  abating-  nuisance,  and  for  such  dam- 
ages as  they,  by  their  wrongful  acts,  had 
caused  him  to  suffer. — Hardin  v.  Sin  Claire, 
115  Cal.  460,   463,   47  Pac.  363. 

4Ai  Same— Road-overseer  as  to  pabllc 
Ucliwaya. — Action  to  abate  nuisance  caused 
bf  obstruction  to  public  highway  should 
be  brought  in  name  of  road-overseer;  ac- 
tion in  name  of  county  can  not  be  sup- 
ported.— San  Benito  County  v.  Whitesides» 
l\  Cal.  416;  Bailey  v.  Dale,  71  Cal.  34.  37,  11 
Pbc.  804:  Hall  v.  Kauffman.  106  Cal.  451, 
4S2,  39  Pac.    756. 

St.  Dlsttamslaliedt  County  of  Sierra  v. 
Bntler.  136  Cal.  647,  650,   69  Pac.   418. 


SI.    Peraoa  ean  not  use  bis  oinra  property* 

Ww. — It  is  a  general  rule  of  law  that  a 
person  may  not  use  his  own  property,  even 
In  and  about  business  lawful  in  itself,  if 
it  be  used  In  such  manner  as  to  seriously' 
interfere  with  another's  enjoyment  of  his 
right  in  use  of  his  property. — Tuebner  v. 
California  St.  R.  Co.,  66  Cal.  171,  173.  4  Pac. 
1112. 

82.  PrcltaBimiury  InJviietiOB— -Onght  not  to 
W  gnuited*  w^ben^ — Alleged  nuisances  ought 
not  to  be  abated  by  preliminary  injunction 
in  ordinary  cases,  since  it  might  appear  on 
trial  that  alleged  nuisance  was  not  nui- 
sance, or  that  plaintiff  had  no  right  to  sue 
for  its  abatement  in  his  own  name. — Gard- 
ner T.  Stroever,  89  Cal.  26,  29,  26  Pac.  618. 

Am  to 


idatory  preliminary  Injnnctlon 
I   Jvatlilcd.   see   ante    S  525   and 


note  par.  IS. 


SI  Proof  tluit  way  Is  pvblle  way — ^When 
■ifisssij. — Proof  that  way  is  public  way 
is  necessary  in  action  on  behalf  of  people 
to  abate  nuisance  upon  such  alleged  high- 
way.— ^People  ex  rel.  Howland  v.  Dreher, 
m  Cal.  271.  274,  86  Pac.  867.  See  People  ex 
reL  Schnell  ▼.  Sausalito  L.  &  F.  Co.,  106 
CaL  C21,  622.   40  Paa  11. 

SC  Pnbllc  nvlsanee— Action  by  private 
iMlTUnaL — Obstruction  to  public  highway 
«o  as  to  prevent  travel  will  not  cause  spe- 
cial injury  to  an  individual  such  as  will 
enable  him  to  maintain  action  to  abate 
nnisance,  even  when  such  highway  con- 
ttitntes  only  means  by  which  individual 
can  reach  his  property. — Hargro  v.  Hodg- 
<loa.  69  Cal.  623,  628.  26  Pac.  1106.  See 
Aram  v.  Schallenberger,  41  Cal.  449.  450; 
San  Jose  R.  Co.  v.  Brooks,  74  Cal.  463,  465. 
IC  Pac   250. 

As  to  act  wbleb  sdTects  considerable  nnm- 
Wr  of  persons  being  none  tbe  less  nuisance 
tbc  cktent  of  tbe  annoyance  or 
lo  wneqval,  see  Kerr's  Cyc.  Pen. 
rode.  2d  ed..  i  371. 


As  to   deilnltlon  of  pabllc  naisances»   see 

Kerr's  Cyc.  Pen.  Code.  2d  ed.,  §  370  and 
note. 

As  to  Injvry  being  required  to  be  special 
In  character  before  private  party  may  re- 
strain   obstruction    to    pabllc   bigbway,    see 

ante  S  526  and  note  pars.  83.  84. 

As  to  littoral  and  riparian  owners  being 
entitled  to  Injunction  to  restrain  nnlaance 
^vbere  their  Injury  Is  different  In  kind  from 
that  suffered  by  general  public,  see  Kerr's 

Cyc.  Civ.  Code,  2d  ed.,  S  3493  and  note 
par.  12. 

As  to  obstructing  bighways  being  nui- 
sance, see  note  16  Am.  St.  Rep.  209. 

As  to  penalty  for  nuUntalnIng  a  public 
nnisance,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
S  373a. 

As  to  private  person  maintaining  action 
for  public  nuisance  If  It   Is  specially  Injn- 
jrlous  to  blmself,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  S  8498  and  note. 

As  to  private  right  of  action  for  public 
nnlaance  on  bigbways,  see  note  8  L.  R.  A. 
832. 

As    to    public    nuisances    generally,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  S9  8490-8495 
and  notes. 

As  to  public  nuisance   on  bigbways,  see 

note  8  L.  R.  A.  830-832. 

Ao   to   remedies   against   pabllc   nuisance, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  S  3491. 

As  to  right  of  private  persons  or  cor- 
porations to  occupy  or  obstruct  public 
streets,  see  note  1  Am.  St.  Rep.  480-484. 

As  to  onffering  from  Injury  or  annoyance 
from  a  nuisance  In  a  different  degree  only 
from  general  public  but  not  different  In 
kind,  not  giving  right  of  private  acAon  to 
abate  nuisance,  see  Keer's  Cyc.  Civ.  Code. 
2d  ed.,  S  3493  and  note  par  12. 

55.     Same— Fact    tbat   nuisance   Is    public 

does  not  deprive  individual  of  his  action  in 
cases  where,  as  to  him.  it  is  private  ob- 
struction to  free  use  and  enjoyment  of  his 
private  property. — Fisher  v.  Zumwalt,  128 
Cal.   493,   496,   61   Pac.   82. 

50.  Same— Falling  to  sbow  tbat  other 
and  adjacent  property-oinrncra  In  to'wn  'wlll 
not  suffer  like  detriment  and  injury  with 
plaintiff  makes  complaint  fatally  defective. 
Though  complaint  does  allege  that  there 
are  other  such  property-owners,  yet  plead- 
ing is  to  be  construed  most  strongly  against 
pleader  and  designation  of  premises  as  in 
certain  town  gives  rise  to  presumption 
that  there  are  other  inhabitants  and  own- 
ers of  property  therein.  If  there  were  no 
other  inhabitants  of  town  so  situated  as 
to  be  injured  by  alleged  nuisance,  com- 
plaint should,  in  some  form,  affirmatively 
disclose  that  fact,  since  *lt  is  essential  to 
show  special  Injury  to  plaintiff. — Siskiyou 
L.  &  M.  Co.  V.  Rostel,  121  Cal.  511,  518, 
53  Pac.  1118. 
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B7.  Same— -Injury  wblcli  may  entitle  pri- 
vate person  to  maintain  action  to  abate 
public  nuisance  must  be  injury  to  plaintiff's 
property,  or  to  private  rigrht  Incidental  to 
such  private  property;  and  where  injury 
is  of  this  nature,  injured  person  may  main- 
tain  action,  althougfh  private  rights  of  in- 
definite number  of  other  persons  may  be 
Infringred  and  injured  in  same  way  by  same 
nuisance. — Lind    v.    San    Luis    Obispo,    109 

Cal.   840.   344,   42  Pac.   487. 

« 

58.     Same— Many    nnlsanees     may    oeca* 
alon   Injury  to  an  Individual  for   which   ac- 
tion will  not  lie  by  him,  In  his  private  ca- 
pacity, unless  he  can  show  special  damage 
CO  his  person  or  property  differing:  in  kind 
and    degree    from    that    which    is    sustained 
by    other    persons    who    are    subjected    to 
similar  injury.     Among  such   may  be  men- 
tioned invasion  of  common  and  public  right 
which  every  one  may  enjoy,  such  as  use  of 
highway,  or  canal,  or  public  landing  place. 
This  class  of  nuisances  is  confined,  in  most 
cases,  to  where  there  has  been  Invasion  of 
right  which  is  common   to  every  person  in 
community,    and    not    to    where    wrong    has 
been    done    to    private    property    or    private 
rights   of  individuals,   although   many   indi- 
viduals   may    have    been    Injured    in    same 
manner    and    by    same    means. — Fisher    v. 
Zumwalt.  128  Cal.  493,  496,  61  Pac.  82.     See 
Lewiston    T.    Co.    v.    Shasta    W.    R.    Co..    41 
Cal.    562,    566;    Payne   v.    McKIniey,    54    Cal. 
532,  533;  Sullivan  v.  Royer,  72  Cal.    248,   260.   1 
Am.  St.  Rep.  51,   13  Pac.   666;  McCloskey  v. 
Kreling.  76  Cal.  511,  513,  18  Pac.  483;  Gard- 
ner V.  Stroever,  89  Cal.  26,  29,  26  Pac.  618; 
Hargro  v.  Hodgdon,  89  Cal.  623,  628,  26  Pac. 
1106;  Lind  v.  San  Luis  Obispo,  109  Cal.  340, 
343,    42    Pac.    437;    Siskiyou    L.   &   M.    Co.    v. 
Rostel,     121     Cal.    511,    613,     53    Pac.     1118; 
Spring  Valley  W.  W.  v.  Fitteld.  136  Cal.  14, 
15,    68    Pac.    108.      Mass.    Wesson    v.    Wash- 
burn Iron  Co.,  95  Mass.  (13  Allen)  95,  90  Am. 
Dec.    181;    Stetson    v.    Faxon,    36    Mass.    (19 
Pick.)   147,  31  Am.  Dec.   123.     N.  j.  Ross  v. 
Butler,  19  N.  J.  Eq.  (4  C.  E.  Gr.)  294,  97  Am. 
Dec.  664.     N.  Y.  Lansing  v.  Smith,  4  Wend. 
9.   21   Am.  Dec.   89. 

58.  Same^Mere  allegation  that  alleged 
nnlaance  la  •peclally  Injnrloun  to  plaintiff 
i»  insufficient  in  action  by  private  person  to 
abate  public  nuisance.  Such  allegation  Is 
m^re  conclusion  of  law.  Specific  facts  must 
be  alleged  showing  that  maintenance  of 
nuisance  results  in  special  injury  to  him. — 
Spring  Valley  W.  W.  v.  Fifleld,  136  Cal.  14, 
15.  68  Pac.  108. 

UO.  Same— Mnnielpallty  having  rlffht  of 
aetlon  affords  no  sood  reason  for  denying 
person  all  remedies  for  actual  loss  and  in- 
juries which  he  may  sustain  In  his  person 
or  property  by  unlawful  acts  of  another, 
although  it  may  be  valid  ground  for  re- 
fusing redress  to  individuals  for  mere  in- 
vasion of  common  public  right. — Lind  v. 
San  Luis  Obispo,  109  Cal.  840,  344,  345,  42 
Pac.  437. 


81.  Same — Obstruetlon  to  hlshifray  whieh 
also  cuts  off  access  from  party's  premises 
to  public  highway,  to  such  extent  becomes 
private  nuisance,  and  party's  complaint  is 
not    that    it    obstructs    street   or    road,    but 

that    it    prevents    him    from    reaching    it. 

Hargro  v.  Hodgdon,  89  Cal.  628.  628,  26  Pac. 
1106. 

62.  Same — Prescriptive  rlcht  can  not  be 
•ot  up  In  favor  of  public  nuisance  where 
action  is  brought  by  private  party  who  has 
suffered  special  Injury  In  consequence 
thereof. — Bowen  v.  Wendt,  108  Cal.  236,  238 
37    Pac.    149. 

«S.  Res  Judicata — Judgment  in  action  to 
abate  nnlsanee,  when  a  bar^~A  Judgment 
in  action  to  abate  particular  thing  as  nui- 
sance is  bar  to  consequent  action  to  cause 
removal  of  this  same  thing  as  an  obstruc- 
tion. The  thing  was  as  much  nuisance 
when  called  an  obstruction  as  when  called 
nuisance:  nature  of  action  was  not  changed 

by  change  of  name  of  thing  objected  to. 

Phelar    v.   Qulnn,   130  Cal.   374,  379,   62   Pac 
623. 

64.  Separate   causes   of   action— For    dis- 
tinct nuisances  may  be  set  u-q  in  same  com- 
plaint   without    being   subject   to    demurrer 
for    mlsJoinden—Astill    v.    South    Yuba    W 
Co.,   146  Cal.   65,   68,   79   Pac.   594. 

65.  Unwarrantable  use  of  own  property 
— Damages.  —  An  unwarrantable  use  of 
property  by  one  person  which  works  in- 
Jury  to  right  of  another  In  enjoyment  of 
his  own  property  produces  thereby  such 
material  nuisance,  discomfort,  and  incon- 
venience as  in  law  Imports  damage  to  such 
party. — Meyer   v.  Metzler,   61   Cal.   142,    144, 

66.  Verdict     of    Jury  ^  Advisory    only.-. 

The  verdict  of  a  Jury  would  be  advisory 
only  in  action  to  abate  nuisance,  and  nei- 
ther party  would  be  entitled  to  Jury  as 
matter  of  right.— Meek  v.  De  Latour  2 
Cal.  App.  274,  83  Pac.  300,  801. 

As  to  trial  by  Jury  generally  In  salts  for 
Injunction,  see,   ante,    S  626   and   note   pars 
336-347. 

67.  Wall    of    adjoining    buUdlngw Wbleh 
prevents  plaintiff  from  raisins  and  repMir- 

in^  his  own  building,  which  improvement 
he  is  desirous  of  making,  amounts  to  ob- 
struction to  free  use  of  plaintiff's  property 
and  one  which  interferes  with  its  com- 
fortable enjoyment  by  him,  and  is  there- 
fore nuisance.— Meyer  v.  Metzler,  61  C«i 
142,    144.  **• 

68.  Wrons-doer  — Wbo      contributes       t* 
damaffe  can  not  escape  entirely  because  his 
proportional  contribution  to  result  can  not 
be    accurately    measured.— Learned    v.    Ca.s 
tie,  78  Cal.  454.  460,  18  Pac.  872,  31  Pac.    li" 

6».     Same— Risht    to    Injunction    In    such 

case  does  not  depend  upon  extent  of  dam. 
ages  measured  by  money  standard,   maxim 

"de  minimis  non  curat  lex"  not  applying* . 

Learned  v.  Castle,  67  Cal.  41,  7  Pac.  34 
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§732.    WASTE,  ACTIONS  FOB.    If  a  guardian,  tenant  for  life  or  years, 

joint  tenant,  or  tenant  in  common  of  real  property,  commit  waste  thereon,  any 

person  aggrieved  by  the  waste  may  bring  an  action  against  him  therefor,  in 

which  action  there  may  be  judgment  for  treble  damages. 

History:  Ehiacted  March  11,  1872,  re-enactment  of  §  250  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  169,  held  unconstitutional,  see  history,  S  5  ante. 


WASTE. 

L  Ai  to  eonstmetion  of  statute — Remedial. 

2.  Aft  of  waste — Done  under  honest  claim 

of  right. 

3.  Same — By  tenant — Removal  of  beet-tops. 

4.  Common-law  and  statutory  liability — Dis- 

tioguished. 

5.  Co-tenants  out  of  possession — May  at  any 

time  enter  into  equal  enjoyment. 

C  Cntting    down    and     destroying    trees — 
Upon  the  boundary  line. 

7.  Damages — Are  not  necessarily  confined  to 
compensation. 

S.  Same — Increased  but  remedy  same. 

9.  Injury  must  be  shown  by  mortgagee — Be- 
fore he  can  maintain  action. 

10.  Just   construction    of    section  —  Bequires 
what. 

IL  Purpose   of   section — Is   not   to  establish 
rule  of  treble  damages. 

12.  Taking    ore    from    mine    during    term— 

Effect  of. 

13.  '"Waste" — Is  not  an  arbitrary  term. 

1.    A«  to  eoBAtrnction  ef  statate-^Reme- 

lal'— The  above  section  Is  remedial,  al- 
though providing:  for  treble  damasres. — 
Jahns  V.  Noltins.  29  Cal.  507.  518. 

St  Aet  of  Yvaote— Done  nqder  honcat 
ciala  of  risht,  or  as  result  of  honest  mis- 
uke  as  to  defendant's  right.  It  would  not 
t^  jQst  to  visit  so  severe  penalty  upon 
bin,  and  no  strained  conBtruction  of  words 
ihould  be  allowed  to  have  this  effect. — 
Itom  V.  Rex  C.  O.  Co.,  140  Cal.  678,  680.  74 
P!m.  2f  4. 


S.    Same— Bjr     teaant— -Removal    of    beet 

<•»•* — Under  a  lease  for  beet  farming,  which 
provides  against  waste,  and  that  the  land 
is  "to  be  farmed  In  accordance  with  the 
customs  and  directions  of  the  Spreckels 
Sogar  Company,  or  its  fleld  superintend- 
ent," where  it  'was  customary  to  leave  the 
beet  tops  on  the  ground  to  be  plowed  un- 
der for  fertilizer  to  prevent  Impoverlsb- 
ment  of  the  soil,  the  lessor  is  entitled  to 
aa  injunction  against  the  lessee  from  waste 
by  diverting  tbe  latter's  share  of  suoh  beet 
loM  from  the  land. — Corey  v.  Struve,  16 
CaL  App.  SIO,  818,  116  Pac.  975. 

i.  CommoM-Uiw  and  statatory  liability 
— DlsUagaished*^ — ^At  common  law  acts  com- 
mitted by  tenant  for  life  or  years  which 
would  constitute  waste  would  not  be  waste 
when  committed  by  tenant  in  common. 
Statute   now    makes    co-tenants    liable    for 


those  acts  which  constitute  waste  when 
committed  by  tenant  for  life  or  years,  and 
we  must  resort  to  common  law  to  ascer- 
tain whether  acts  complained  of  would  be 
waste  had  they  been  committed  by  tenant 
for  life  or  years. — McCord  v.  Oakland  Q. 
M.  Co..  64  Cal.  134,  139.  49  Am.  Rep.  686.  27 
Pac.    863. 

5.  Co-tenanta  oat  of  ponnesiilon— May  mi 
aay  tiaie  eater  into  equal  eajoymeat  of  pos- 
session of  premises,  and  their  neglect  to 
do  so  may  be  regarded  as  an  assent  to 
sole  occupation  of  other.  This,  however, 
does  not  imply  that  co-tenants  will  be  held 
to  assent  to  commission  of  waste  by  sole 
occupant. — McCord  v.  Oakland  Q.  M.  Co.,  64 
Cal.   134.  189,  49  Am.  Rep.  686.  27  Pac.  863. 

6.  Cattiag  do'vrn  aad  deatroyiag  tree*— 
Upoa  the  boundary  Hue  of  which  the  own- 
ers of  the  adjoining  estates  are  tenants  in 
common  is  waste  and  injunction  will  lie 
against  the  same. — Scarborough  v.  Woodill, 
7  Cal.  App.  39,  41.   93  Pac.  383. 

As  to  trespass  in  cuttlag  or  carrying 
away  trees,  see.  post,    8  733   and   note. 

7.  Damaa^v-Are  aot  neeeasarlly  coo- 
lined  to  eompeoaatloa  for  waste  and  injury 
only,  but  valu-f  ot  rents  and  profits  may 
enter  intc  estimate  of  damages. — Tewks- 
bury  v    aconnell,  26  Cal.  262,  265. 

8.  Same— -Increased,  but  remedy  same. — 

Statute  presents  instance  In  which  no  new 
right  of  action  or  remedies  for  private  in- 
juries are  created,  but  damages  authorized 
to  be  recovered  are  enhanced. — Jahns  v. 
Nolting.    29   Cal.    507.    518. 

9.  lajary  must  be  ahowm  by  mortgagee-i- 
Before  he  eaa  malotain  action. — By  parity 
of  reasoning,  the  vendor  who  holds  the 
legal  title  as  security  for  the  purchase 
money,  must  show  that  he  would  sustain 
some  injury  before  he  can  maintain  the 
action  (dictum). — Conde  v.  Sweeney,  16  Cal. 
App.   157.    163,    116   Pac.   319. 

10.  Just  eonstructlon  of  section  •^Re- 
quires, what. — A  just  construction  of  sec- 
tion would  seem  to  require  infliction  of 
treble  damages  only  when  waste  was  com- 
mitted wilfully,  wantonly,  or  nutUciously. — 
Isom  V.  Rex  C.  O.  Co.,  140  Cal.  678.  680.  74 
Pac.    294. 

11.  Purpose  of  section— Is  not  to  estab- 
lish rule  of  treble  damages  in  all  actions 
for  waste,  but  rather  to  leave  matter  to 
discretion  of  court.  Word  *'may."  used  in 
section  is  not  mandatory  term,  except 
where  it  Is  construed  't<>  .mean.  *'must."  and 
it  is  never  so  construed  where  neither  lan- 
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gruasre  nor  policy  of  statute  demands  such 
unusual  Interpretation. — Isom  v.  Rex  C.  O. 
Co.,  140  Cal.  678,  679,  74  Pac.  294;  Isom  v. 
Book,   142   Cal.   666,    667,   76   Pac.   606. 

12.     Taking  ore  from  mine  darlnar  term 
Effect    of. — The    taking    of    ore    from    mine 
during:   his    term,    it    belngr   sole    subject   of 
demise,    tenant   for   years   is   not   sruilty   of 
waste.     That   is   what   he   paid  rent   for. — 


McCord  V.  Oakland  Q.  M.  Co.,  64  Cal.  1S4, 
189,  49  Am.  Rep.  686,  27  Pac.  863. 

18.     ^IVaate" — ^Is    not    an    arbitrary    term 

to  be  implied  inflexibly  without  regard 
to  quantity  or  quality  of  estate,  nature  and 
species  of  property,  or  relation  to  it  of 
person  charged  to  have  committed  wroner. 
— McCord  V.  Oakland  Q.  M.  Co.,  64  Cal.  134, 
140,    49    Am.    Rep.    686,    27    Pac.    863. 


§  733.  TRESPASS  FOR  OUTTINQ  OR  GARRTINO  AWAT  TREES,  ETC., 
ACTIONS  FOR.  Any  person  who  cuts  down  or  carries  off  any  wood  or  under- 
wood, tree  or  timber,  or  girdles  or  otherwise  injures  any  tree  or  timber  on  the 
land  of  another  person,  or  on  the  street  or  highway  in  front  of  any  person's 
house,  village,  or  city  lot,  or  cultivated  grounds ;  or  on  the  commons  or  public 
grounds  of  any  city  or  town,  or  on  the  street  or  highway  in  front  thereof, 
without  lawful  authority,  is  liable  to  the  owner  of  such  land,  or  to  such  city 
or  town,  for  treble  the  amount  of  damages  which  may  be  assessed  therefor,  in 
a  civil  action,  in  any  court  having  jurisdiction. 

History:  Exacted  March  11,  1872,  re^nactment  of  §  261  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  169,  held  unconstitutional,  see  history,  S  6  ante. 


CUTTING  OB  CARRYING  AWAY  TREES 

—TRESPASS. 

1.  As  to   constniction  of  section — Not  man- 

datory. 

2.  Complaint  —  Not   averring    that    trespass 

was  wilful. 

3.  Innocent  mistake — As  to  boundary  or  loca- 

tion. 

4.  Proof  that   defendant  wilfully   and   mali- 

ciously removed  trees. 

As  to  damasea  for  wroB^fiil  Injarlea  to 
timber,  trecu,  and  anderwood  on  lands  of 
another,  or  remoTal  thereof,  see  Kerr's  Cyc. 
Civ.   Code,    2d    ed.,    §  3346   and   note. 

As  to  risht  of  owner  of  abnttlns  property 
to  ent  do'vrn  shade  trees  alons  hUrhvray, 
planted  by  him,  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  S  2742  and  note. 

1.  As  to  eonstmetlon  of  section  — Not 
mandatory. — The  above  section  is  not  man- 
datory.— Isom  v.  Rex  C.  O.  Co.,  140  Cal. 
678.   680.    74   Pac.   294. 


2.  Complaint — BTot  arerrlnc  that  trespi 
was  wllfnl,  but  only  that  entry  and  cutting 
of  timber  was  wrongrful  and  without  plain- 
tiffs leave,  does  not  come  within  purview  of 
above  section,  and,  though  statingr  an  action 
good  at  common  law  entltllner  plalntiiT  to 
recover  his  actual  damaeres,  does  not  state 
case  in  which  damaeres  can  be  trebled. — 
Barnes  v.  Jones,  51  Cal.  303.  306,  807;  Stew- 
art V.  Sefton,  108  Cal.  197,  206.  41  Pac.  293: 
Isom  V.  Rex  C.  O.  Co.,  140  Cal.  678,  680, 
74    Pac.   294. 

S.  Innoeent  mlstake-^As  to  boondary  or 
loeatlon  of  tract  of  land  claimed  by  defend- 
ants takes  'case  out  of  above  section  where- 
party  making-  such  mistake  cuts  down  and 
carries  away  trees  he  Innocently  believes 
are  his  own  property. — Barnes  v.  Jones,  51 
Cal.  808,  305. 

4.  Proof  that  defendant  wUfnlly  and  mn- 
llelonsly  removed  trees  knowing  them  to  be 
property  of  plaintiff,  is  necessary  to  entitle 
plaintiff  to  treble  damages. — Stewart  ▼.  Sef- 
ton. 108  Cal.  ^^7,  206,  41  Pac.  293. 


§734.    MEASURE  OF  DAMAGES  IN  CERTAIN  GASES  UNDER  TH2 

LAST  SECTION.    Nothing  in  the  last  section  authorizes  the  recovery  of  more 

than  the  jnst  value  of  the  timber  taken  from  uncultivated  woodland  for  the 

repair  of  a  public  highway  or  bridge  upon  the  land,  or  adjoining  it. 

HiBtory:  Enacted  March  11,  1872,  re-enactment  of  §  252  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  159,  held  unconstitutional,  see  history,  S  5  ante. 


§  736.  DAMAGES  IN  ACTIONS  FOR  FORCIBLE  ENTRY,  ETC.,  MAT  BE 
TREBLED.  If  a  person  recover  damages  for  a  forcible  or  unlawful  entry  in 
or  upon,  or  detention  of  any  building  or  any  cultivated  real  property,  judg- 
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ment  may  be  entered  for  three  times  the  amount  at  which  the  actual  damages 
are  assessed. 

History:  Enacted  March  11,  1872,  re-enactment  of  |  253  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  159,  held  unconstitutional,  see  history,  9  5  ante. 


TREBLE  DAMAGES  IN  FOBCIBLE  DE- 

TAINEB. 

1.  CoBstnietion  of  section — As  to  power  of 
eonrt  and  jury. 

S.  Same — Same — ^As  to  treble  damages. 

3.  Complaint  —  Need  not   contain  elaim  for 
treble  damages. 

1  Damages   for  rental  only   being   f onnd— 
EiTeet  of. 

5.  Mandamus — ^WiU  not  lie  to  compel  trial 
court,  to  do  what. 

L  CoBstrwctlom  of  aectlon— >A«  to  poyrw^r 
•t  t&mrt  mn^  |aiT< — Construing  section  S294 
CiTll  Code,  and  section  1174,  post,  with 
aboTe  section,  it  is  held  that  the  power  of 
the  jury  is  limited  to  the  assessment  of  the 
actual  damages  sustained,  and  that  the  sole 
power  of  determlninflT  whether  the  circum- 
suoces  are  such  as  to  Justify  the  entry  of 
«*iidgment  for  treble  damages  as  herein  au- 
tHorlzed. — San  Francisco  &  Suburban  Home 
Bttlldingr  Soc.  v.  Leonard,  17  Cal.  App.  264, 
271,  119  Pac.  406. 

X    Sale     game— Aa  to  trchle  daniagca. 

CoBStrulniT  section  S294  Ciyil  Code  and  sec- 


tion 1174,  post,  with  this  section  it  is  held 
that  the  power  thus  specially  ffiven  the 
court  to  enter  judgment  for  treble  damasres 
or  rent  was  intended  to  be  exercised  only 
where  the  evidence  discloses  that  the  de- 
fendant has  committed  the  tortious  act 
charged  aflrainst  him  wantonly  or  by  op- 
pression or  with  malice,  express  or  implied. 
— San  Francisco  &  Suburban  Home  Build- 
Ingr  Soa  Y.  Leonard,  17  Cal.  App.  264,  271, 
119  Pac.  405. 

S.  Complaint  —  lVeo4  not  eomtain  claim 
tar  treble  damaseo*  but  rather  claim  for 
damagres  which  Jury  is  competent  to  assess. 
Office  of  treblinflT  damagres  belonsrs  to  court. 
— Tewksbury  v.  CConnell,  26  Cal.  262,  266. 


Damavea  for  rental  only  belas  fovnd 

of. — ^In  a  case  in  which  damagres 
for  rental  Is  found,  damages  could  not 
be  trebled. — Nolan  v.  Hentifir.  138  Cal.  281, 
283,  71  Pac.  440. 


S.  Bfaadamui^Will  not  lie  to  compel 
trial  eonrt  to  render  Judgment  for  treble 
damagres.  Party  has  plain,  speedy,  and  ade- 
quate remedy  by  appeal. — Early  ▼.  Mannix, 
15  Cal.  149. 


CHAPTER  m. 

ACTIONS    TO   DETERMINE    CONFLICTING    CLAIMS    TO    BEAL    PROPERTY,    AND 
OTHER  PROVISIONS  RELATING  TO  ACTIONS  CONCERNING  REAL  ESTATE. 


1*38.  Action  to  quiet  title  [to  real  or  per- 
Bonal  property];  validity  of  gift; 
jury  trial. 

f739.    When  plaintiff  can  not  recover  eosfs. 

1740.  If  plaintiff's  title  tenninates  pending 

the  suit,  what  he  may  recover,  and 
how  verdict  and  judgment  to  be. 

1741.  When  value  of  improvements  can  be 

allowed  as  a  set-off. 
f742.    An   order  may  be  made  to  allow  a 

party  to  survey   and   measure   the 

land  in  dispute. 
{743.    Order,    what    to    contain,    and    how 

served.    If  unnecessary  injury  done, 

the    party    surveying   to    be   liable 

therefor. 
1744.    A   mortgage  must  not  be  deemed  a 

eonveyanee,  whatever  its  terma. 


1 745.  When  court  may  grant  injunction; 
during  foreclosure;  after  sale  on 
execution,  before  conveyance. 

§  746.  Damages  may  be  recovered  for  in- 
jury to  the  possession  after  sale  and 
before  delivery  of  possession. 

§  747.  Action  not  to  be  prejudiced  by  aliena- 
tion, pending  suit. 

I  748.  Mining  claims,  actions  concerning  to 
be  governed  by  local  rules. 

§  749.  How  service  may  be  made  in  action 
relating  to  real  property.  [Re- 
pealed.] 

S  749 [a].  Determination  of  adverse  elaim  to 
real  property;  unknown  owner. 

1 750.  Notice  to  unknown  owners,  how 
served. 

S  751.  Judgment  to  be  in  accordance  with 
evidence. 


§738.  AOnON  TO  QUIET  TITLE  [TO  REAL  OB  PERSONAL  PROP* 
IRTT] ;  VALIDITY  OF  GIFT;  JURY  TRIAL.  An  action  may  be  brought  by 
any  person  against  another  who  claims  an  estate  or  interest  in  real  or  personal 
property,  adverse  to  him,  for  the  purpose  of  determining  such  adverse  claim ; 
provided,  however,  that  whenever  in  an  action  to  quiet  title  to,  or  to  deter- 
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mine  adverse  claims  to,  real  or  personal  property,  the  validity  or  interpretation 
of  any  gift,  devise,  bequest  or  trust,  under  any  will,  or  instrument  purporting 
to  be  a  will,  whether  admitted  to  probate  or  not,  shall  be  involved,  such  will, 
or  instrument  purporting  to  be  a  will,  is  admissible  in  evidence;  and  all  ques- 
tions concerning  the  validity  of  any  gift,  devise,  bequest  or  trust  therein  con- 
tained, save  such  as  under  the  constitution  belong  exclusively  to  the  probate 
jurisdiction,  shall  be  finally  determined  in  such  action;  provided,  that  if  the 
said  will  shall  have  been  admitted  to  probate  and  interpreted  by  a  decree  of 
the  superior  court  sitting  in  probate  which  decree  has  become  final  such  inter- 
pretation shall  be  conclusive  as  to  the  proper  construction  of  said  will,  or  any 
part  thereof,  so  construed,  in  any  action  under  this  section;  and  provided, 
however,  that  nothing  herein  contained  shall  be  construed  to  deprive  a  party 
of  the  right  to  a  jury  trial  in  any  case  where,  by  the  law,  such  right  is  now 
given. 

History:  Enacted  March  11,  1872,  substantial  re^nactment  of  §254 
Practice  Act;  amendment  approved  March  26,  1895,  Stats,  and  Amdts. 
1895,  p.  73;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  159,  held  unconstitutional,  see  history,  §  5  ante;  amendment 
approved  May  23,  1921,  Stats,  and  Amdts.  1921,  p.  542.  In  effect 
July  29,  1921. 


ACTION  TO  QUIET  TITLE. 

I.  In  General,  1-114. 

II.  Parties  Plaintiff,  115-191. 

IIL  PARTIES  Defendant,  192-209. 

rv^.  Pleadings  —  Complaint,  ^  Answer, 
Cross-Oomplaint,  Intervention, 
Etc.,  210-233. 

V.  Trial,   Judgment,   and   Appeal,   234- 
2y7. 

VI   Right  to  Jury,  278-304. 

Vli.  Proceedings  Under  McEnerney  Act, 
305-324. 

VIII.  Proceedings  to  Put  in  Possession, 
325-328. 

I.  In  General. 

1.  Action  authorized  by  above  section 

— Is   in   nature   of   an   action   in 
rem. 

2.  Action    ffives   remedy    greater   than 

old  bill  of  peace. 

3.  Same — Enlarged  jurisdiction. 

4.  Action  hereunder — Instead  of  action 

at  law,  followed  by  bill  in  equity. 

6.  An  apparently   good   record-title  -^ 
Cloud  to  be  removed  hereunder. 

6, 7.  Any  proper  relief  given  in  action 
hereunder  —  Within  section  580, 
ante. 

8.  Benefits  of  bill  of  peace — Obtained 

hereunder. 

9.  Between     two     claiming     equitable 

titles  —  But    not     by     equitable 
against  legal. 

10.  Cloud    upon    title — Defense    resting 
in  extrinsic  evidence. 

11- 13.  Same — True   test  of — Need  of  evi- 
dence dehors. 
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14.  Same  —  Same  —  Does   not    exiat    in 

stranger  to  title. 

15.  Same  —  Same  —  If   claim    rests    on 

void  judgment. 

16.  Same — Same — One  who  is  not  party 

or  privy  to  judgment. 

17, 18.  Condition     precedent     to     bringing 
action. 

19.  Same — Payment  of  mortgage. 

20.  Consolidation'  of    actions — May    be 

ordered,  when. 

21-  24.  Construction  of  section — As  to  ob- 
ject 

25.  Same — Section    authorizes    court    to 

define  interests  of  both  parties. 

26.  Same  —  Title    paramount    entitles 

plaintiff  to  decree. 

27.  Contract  —  Action   not    designed    to 

obtain  judicial  construction  of. 

28.  Costs  —  Are    controlled    by    section 

1022,  post. 

29.  Decree  hereunder — More  affirmative 

of   legal  rights   than  mere  judg- 
ment for  possession. 

30.  Deed     for    conveyance  —  Does    not 

make  grantee  trustee. 

31.  Difference    between    actions — Under 

Practice  Act  and  code. 

32,33.  Distinction  —  Between    old    suit    in 
chancery  and  suits  hereunder. 

34.  Disturbance    in    possession   —   Not 

necessary. 

35.  Same — ^Formerly  action  by  claimant 

to  real  estate  to  remove  claim  by 
defendant. 

36.  Same — ^Under  this  statute. 

37.  Easement,  claim  to — Is  adverse  dain) 

to  real  property. 
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BS,  £quitable  interest — Can  not  support 
elaim  against  legal  title. 

89.  £qaitable  title  —  As  against  legal 
title — Must  be  specifically  alleged. 

40-  42.  equities — Only,  involved. 

43.  Same — Superiority  of,  asserted  here- 
under. 

Bquity — ^Rule  of,  applicable. 

Errors  at  trial — If  minor,  not  no- 
ticed. 

46.  Estate  for  years — May  be  subject 
to  action. 

47-  51.  Every    description    of    depreciating 
claim  determined. 

52.  Imperfect  title  —  Deraigned  from 
grantor  —  Not  strengthened  by 
title  founded  upon  tax-sale. 

Injunction,  prayer  for  —  Does  not 
change  character  of  action. 

Instalment-contract  for  purchase  of 
real  property  —  Forfeiture  under 
time  clause. 

Issues,  whether  legal  or  equitable — 
Need  not  appear  till  after  answer. 

Judgment — A  muniment  of  title  of 
successor  to  plaintiff. 

Same — Execution  and  sale  show  title. 

Same — Same — But  against  stranger 
must  be  supplemented  by  proof  of 
title  in  him. 

Jorisdiction — ^Whether  action  is  at 
law  or  in  equity  —  In  superior 
court. 

60,  61.  Knowledge  of  assertion  of  claim  by 
party  out  of  possession. 

62.  Inches — ^Plaintiff  in  continuous  pos- 

session not  guilty  of. 

63.  Iiegal,  distinguished  from  equitable, 

title  to  be  shown. 

L«egal  rights — ^Determined  in  suit  in 
equity. 

Same — There  is  no  difficulty  in  so 
conducting  suit  under  this  section. 

Ldmitation  of  action — State  a  party. 

ICineral  lands  —  Adverse  title  to, 
hereunder. 

Same — Governed  Dy  practice  in  state 
courts,  not  by  rules  of  United 
States  land-office. 

72«  ICining  claims — Action  to  quiet  title 
to  is  not  under  section  2326,  fed- 
eral statutes. 

73.  Same — Jurisdiction  of  action  to  de- 

termine adverse  elaim  to,  depends 
upon  state  constitution. 

74.  Same  —  State  statute  of  limitations 

of  ftve  years  controls. 

75.  3ame — ^Bights  to  dependent  on  laws 

of  United  States,  but  suit  regard- 
less of  United  States  land-office. 

76.  Misjoinder  of  causes  of  action. 


56. 

57. 
58. 

59. 


66-69. 
70. 

71. 


77.  Same — A  cause  of  action  to  acquire 
title  to  lands  can  not  be  united 
with,  what. 

78.  Mortgagee,  claim  of  —  Not  disposed 
of  in  action  hereunder. 

70.  Same  —  Although  plaintiff  can  not 
have  his  title  quieted. 

80.  Navigable  waters  —  Qrant  of  soil 
under,  gives  no  right  to  obstruct. 

81.  Object  of  these  sections. 

82.  Ownership  in  plaintiffs — And  lack 
of  title  or  equity  in  defendants 
determined. 

83.  Partition,  right  to — Justifies  action 
hereunder. 

84.  Personal  property — Not  subject  of 
action  to  quiet  title. 

85.  Pipe-line  and  water-right  —  Claims 
to,  real  property. 

86,87.  Plaintiff's  title  must  be  superior. 

88.  Possession  in  plaintiff  —  Not  now 
required  in  order  to  maintain  ac- 
tion. 

89.  Same — Was  essential  under  Practice 
Act 

90.  Publication  of  summons  —  May  be 
made  in  action  to  quiet  title. 

91.  Becord- title  against  possessory- title 
— A  cloud  upon  title. 

92.  Belief  in  equity — Enlarged  by  this 
section. 

93.  Bight  to  purchase — May  possibly  be 
quieted  as  against  trespass. 

94.  Separate  property  of  spouses  —  In 
action  for  divorce. 

95.  State  tide-land  commissioners  —  Can 
grant  no  title  to  land  above  shore- 
line at  ordinary  high-tide. 

96.  State's  title  to  lands  —  Determined 
hereunder. 

97.  Statute  of  limitations  —  Bar  to  ac- 
tion. 

98.  Same  —  Action  barred  by  five-year 
limitation. 

99.  Same  —  Does  not  run  while  action 
pending. 

100.  Same — Bule  to  determine  delay. 

101.  Subsequent  action  upon  judgment — 
In  action  to  determine  adverse 
claim. 

102.  Terms  of  section  broad — Include  aH 
adverse  claims. 

103.  Time  to  commence  action — ^Limite 
only   by  continuous   adverse  pos 
session. 

104, 105.  Trust,  title  in— Will  not  sustain  ac- 
tion hereunder. 

106.  Same — Conveyance  of  legal  title  can 
not  be  enforced. 

107.  User,  claim  to  right  of,  an  adverse 
claim  to  real  estate. 

108.  Same  —  As  distinct  from  right  of 
possession,   determined  hereunder. 
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109.  Void  eertiflcate  of  tax  eolleetor— A 

eloud  upon  title. 

110.  Void   proceedings — Not   support   to 

cloud  upon  title. 

111.  Water-right — A  claim  to  real  estate 

and  subject  to  action  hereunder. 

112.  Same — Easement  may  be  determined 

in  action  hereunder. 

113.  Same — Biparian'  rights    of    defend- 

ants,   determined   in   action   here- 
under. 

114.  Writ  of  possession — Issued  when  ac- 

tion in  ejectment  dismissed. 

IL  Parties  Plaintiff. 

115.  Action  under  code — ^Brought  by  per- 

son out  of  possession. 

116.  Administrator — Action  by,  same  as 

action  by  legal  owner. 

117.  Same — ^Difference  between  legal  and 

equitable  estates  unimportant. 

118.  Same — Same — Only  one  form  of  ao- 

tion. 

119.  Same — Has  right  of  action. 

120.,  Same — Bight  of  possession  sole  test. 

121.  Administrator's  right  to  possession. 

122.  Adverse  possession — Title  perfected 

hj,  sustains  action. 

123.  Same — Against  record-title. 

124.  Same  —  Beyond    statute    of   limita- 

tions. 

125- 127.  After-acquired  title — Settings  up  bj 
supplemental  complaint. 

128, 129.  Appropriator  of  water  —  Bights  of. 

130.  Same  —  Bight  to  water  —  As  *'real 

property. ' ' 

131.  Attorney-general — May  bring  action 

for  state. 

132.  Same — To  determine  adverse  claims 

to  real  property  owned  by  state. 

133.  Same — To  land  under  waters  of  bay 

of  San  Francisco. 

134.  Certificate  of  purchase  from  state — 

Justifies  action  hereunder. 

135.  Same — Claim  under,  against  certifi- 

cate of  sale  in  foreclosure. 

136, 137.  Claimant  not  in  possession. 

138, 139.  Complaint    hereunder  —  Is    case    in 
equity. 

140.  Same  —  Must   state   facts   and    not 

mere  conclusion  of  law. 

141.  Same — Nature  of  defendant's  title 

may  be  stated  in. 

142.  Same — Need  not  allege  company  a 

corporation,  not  claiming  under  it. 

143.  Same — Need  not  allege  nature  of  de- 

fendant's claim. 

144.  Same — Where  equity  shown  in  plain- 

tiff, amended. 

145.  Contract — Assignee  under,  may  sue 

if  contract  not  fulfilled. 
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146.  Same — Basis  of  claim,  facts  to  be 

proved  showing  validity  of. 

147.  Same — Purchase  under,  no  action  till 

payment. 

148.  Eff^t  of  payment  of  taxes  by  an- 

other— Mistake,  and  not  claim  of 
title. 

149«  Equitable  title — Owner  of  can  not 
maintain  action  against  o¥mer  of 
legal  title. 

150.  Estoppel— By  acts  of  pUiintiff. 

151.  Same — For  failure,  with  knowledge, 

to  give  notice. 

152.  Same — Not  created  by  act  of  de- 

fendant's tenant. 

153.  Franchise  for  wagon-road — Supports 

action  against  county. 

4.54.  Same — Bight  to,  determined. 

155.  Grantee  of  mortgaged  land  —  May 

maintain  action  hereunder. 

156.  Heir  may   not   sue — In   absence  of 

some  default,  or  fraud  or  refusal 
to  act. 

157.  Heirs  and  devisees — Controversy  be- 

tween. 

158.  Holder    of    certificate    of    purchase 

from  the  state — Tide-lands  within 
the  two-mile  limit. 

159.  Holder    of    equitable    title   —  As 

against  a  holder  of  legal  title. 

160.  Holder  of  legal  title — May  maintain 

action  hereunder. 

161.  Homestead-claim  to  land  claimed  as 

mineraL 

162.  Judgment  for  plaintiff  in  ejectment 

— Concludes  defendant  from  sub- 
sequent suit. 

163.  Lessee  against  his  lessor. 

164.  Lien  prior  in  date — Supports  action 

against  subsequent  lienholders. 

165.  Mortgageor — May  maintain  action 

hereunder. 

166.  Optionee   in   unilateral   contract  to 

sell  real  estate — May  maintain  ac- 
tion hereunder. 

167.  Owner — Of  estate  or  interest  in  land 

less  than  estate  in  fee. 

168.  Same — Of  servitude — Chiim  to  have 

water  flow. 

169.  Same — Same — Owner  of  the  right  to 

cut  growing  timber. 

170.  Same — Of    two-thirds   in    possession 

against  title  to  one-third. 

171.  Party  necessary  to  action  in  fore- 

closure— May    bring   action    here- 
under. 

172.  Party  prevailing — Ejected  pendente 

lite — Entitled   to   writ  of   posses- 
sion. 

173.  Patent  from  United  States  —  Sup- 

ports suit  against  imperfect  Mexi- 
can grant. 

174.*  Same — Statute  of  limitations  runs 
only  from  date  of  issue. 
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175.  Same — Same — In  action  brought  to 

quiet  title  to  land  which  const!- 
tnted  portion  of  Mexican  grant. 

176.  Possession— Plaintiff  out  of  and  de- 

fendant in. 

177.  Possessory    title  —  Against   one    ob- 

tained by  f  raud« 

178.  Same — Gives  all  remedies  of  holder 

of  record-title. 

179.  Pre-emption   laws,   claim   under — Is 

a  cloud  upon  title. 

180.  Same — Source  of  title,  claims  from. 

181.  Sheriff's   deeds — In   different  suits. 

182.  Same — ^Deed  in  foreclosure  against 

invalid  mOrtgage-lien. 

183.  State — May  sue  for  encroachment  of 

proprietary  rights. 

184.  Statute     of     limitations  —  Action 

barred  by  five  years'  limitation. 

185.  Same — Beneficiary  to  enforce  trust — 

Runs  against,  only  after  repudia- 
tion of  trust  by  trustee. 

186.  Same — ^Plea  of  does  not  change  ac- 

tion. 

187.  Same — Successor  in  interest  bound 

by  rule  against  grantor. 

188,189.  Tenants  in  common — In  general. 

190.  Same — In  possession  against  adverse 

claim  of  co-tenant. 

191.  Vendee  under  contract  of  sale — ^Has 

mere  equitable  title. 

in.  Pabtibs  Bctendant. 

192.  Adverse  possession  and  outstanding 

conveyance. 

193.  Same — Obtained  by  collusion  of  ten- 

ants— Is  cloud  upon  title. 

194.  Any  adverse  claim — Against  one  in 

possession. 

195.  Bringing  in  new  parties. 

196.  Defendant — Who   does   not   himself 

claim  some  right. 

197.  Equitable  estate,  or  right  of  posses- 

sion. 

198.  Estoppel   —   Company,      answering 

under  name  as  sued,  estopped 
from  denying  its  name. 

199.  Finding   that   defendant   made   im- 

provements— Immaterial. 

200.  Intervention  —  Judgment-lien  claim- 

ant. 

201.  Joint  grantees — Claim  of  one  of  two 

is  a  cloud  upon  title. 

202.  Mexican    grant    not    presented    to 

land  commissioners — A  defense. 

203.  Permissive    occupation    by    railroad 

company — Not  disturbed  by  action 
hereunder. 

204.  Same — ^Where  defendant,  and  owner 

of  land,  waived  compensation. 

205.  Persons    claiming    title    to    use    of 

water  from  same  source  as  plain- 
tiff— Properly  joined  as  defend- 
ants. 


206.  Prescription,  title  by  — Bars  action 

hereunder. 

207.  Taxes  need  not  be  paid  by  defendant 

— If  assessment  void. 

208.  Trustee's  title — Not  affected  by  ac- 

tion of  cestui  que  trust. 

209.  Undivided  interest  in  mining  claim 

— Title  to,  determined. 

rv.  Pleadings — Complaint,  Answkb,  Cross- 
Complaint,  Intebvention,  Etc. 

210-  212.  Complaint — ^Allegation  of  fraud. 

213.  Same — Allegation  of  possession  not 
necessary. 

214,215.  Same — Sufficiency  of. 

216.  Defendant's  right — Answer. 

217, 218.  Same — Affirmative  relief  for  defend- 
ant. 

219.  A  cross-complaint — In  general. 

220, 221.  Same — Necessity  for  cross-complaint. 

222.  Defenses — In  general. 

223.  Same — Equitable  defense. 

224.  Same — Inadequate  defense. 

225.  Same — Of   the    tenant   of   adminis- 

trator of  deceased  owner. 

226, 227.  Ejectment — An    administrator    may 
plead  in  answer,  what. 

228.  Fraud — ^Need  not  be  pleaded,  when. 

229.  Fraud  on  creditors. 

230,  231.  Intervention — Complaint  in. 

232.  Special  demurrer. 

233.  Striking  out  allegations  of  complaint 

— Error  in. 

V.  Trial,  Judgment,  and  Appeal. 

234-236.  Appeal— In  general. 

237.  Contingent,    expectant,    or    possible 

right — Not  coupled  with  interest 
— ^Decree  need  not  provide  as  to. 

238.  Decree  quieting  title — Proper,  when. 
239, 240.  Dismissal  of  action. 

241, 242.  Effect  of  decree  or  judgment. 

243.  Effect  of  proof  of  legal  title. 

244.  Equitable  title — Evidence  to  estab- 

lish. 

245.  Evidence— Admissibility. 

246.  Same — Deed  admissible,   when. 
247-  253.  Same— Of  title. 

254.  Same — Of  unprobated  wilL 

255.  Same — Possession. 

256.  Same — Prima  facie  evidence  of  tax 

deeds — Applicable  to  state  taxes 
only. 

257-  259.  Same— Sufficiency  of. 

260.  Same  —  Same  —  Presumptions  in- 

dulged. 

261.  Finding — As  to  ownership  in  ease- 

ment. 

262,263.  Same — Immaterial  finding. 

264.  Same — Reversal  for  want  of  support 
of. 
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265.  Forfeiture  —  In  opening,  plaintiff 

need  not  show  forfeiture  by  de- 
fendant. 

266.  Husband  —  Competent    witness    to 

prove  eommunitj  property  in  ao* 
tion  to  quiet  title. 

267.  Same  —  In    action    to    quiet    title 

against  administrator  of  estate. 

268.  Same — Not   included   under   section 

1880,  post. 

269.  Instructions — ^Beview  oi^  appeal. 

270.  Judgment  for  defendant  for  costSy 

when. 

271.  Nonsuit — Judgment  of. 

272.  Patented     mining     claim  —  Bight 

shown  by  pedis  posseseio,  or  com- 
pliance with  statute. 

273.  Be-embursement  of  taxes. 

274.  Bight  to  possession  proved — Further 

rights  to  be  adjudicated. 

275.  Theory   on   which  cause   tried — Not 

changed  in  appellate  court. 

276.  Same — As  to  plaintiff  in  possession, 

if  right  established. 

277.  Void  tax-sale — Action  to  quiet  title 

— Be*embursement  of  purchaser  in 
amounts  expended  for  redemption. 

VI.  BlOHT  TO  JUET. 

278-  284.  As  to  right  to  jury  trial. 

285.  Complaint     framed     in     particular 

form — Does    not    deprive    one   of 
jury. 

286.  Defendant — Must  allege  title  to  have 

jury. 

287.  Same — Ousted    from   mining   claim, 

right  to  jury. 

288.  Either  party  may  demand  jury. 

289.  Equitable    relief — Prayer    for    does 

not  deprive  party  of  jury. 

290.  Intervener  —   Whether   entitled   to 

291.  Issues  purely  equitable — Do  not  en- 

title to  jury. 

292.  Jury  —  Must    be    demanded    before 

triaL 

293.  Same  —  Party    desiring    jury    must 

conform  to  rule  of  court. 

294.  Same — Pleadings,   sufficiency   of   to 

entitle  to  jury  to  be  made  by  de- 
fendant. 

295.  Same — Plaintiff  claiming  ownership 

and   possession,   defendant   claim- 
ing adversely. 

296.  Same — Bight  to — Depends  on  facts 

in  each  case. 

297.  Same — Same — Not  avoided  by  call- 

ing action  equitable. 

298.  Same — Same — Action  is  not  in  vio- 

lation of  constitution. 

299.  Same — Where  action  in  effect  is  one 

to  recover  possession. 


300, 301.  Same — ^Where  defendant  was  in  pos- 
session. 

802-304.  Legal  issues  of  equitable  natnxe— 
Discretion  of  court. 

Vn.  Pboceedinos  Under  MgEnebnbt  Act. 

305.  As  to  when  action  may  be  brought 

306.  Affidavit  filed  with  complaint. 
307,308.  Same — Sufficiency  of  affidavit. 

309.  Same — ^Waiver  of  objection  to  affi- 

davit. 

310.  Complaint  to  set  aside  in  part  de- 

cree under — Sufficiency  of. 

811.  Construction   of   act  —  Bemedial  in 
nature. 

812-314.  Costs  in. 

315.  Findings — Sufficiency  of — ^Equitable 

interest  claimed  in  cross-complaint 

316.  Interest  'entitling    to    maintain   ac- 

tion. 

817.  Memorandum   as   to  adverse  claim- 
ants— Absence  of. 

318.  Possession — Sufficiency  of. 

319-323.  Proof   of   possession   by  plaintiff— 
Necessity  of. 

324.  Bules  of  practice. 

VIII.  Proceedings  to  Put  in  Possbssiok. 
325,  326.  As  to  generally. 
327,328.  Alias  writ  of  possession. 

I.  IN  GENERAL.. 

■  As  to  aetlon  to  qnlet  title  to  plac«r-mlB- 
ing  claim,  and  necessity  for  proof  of  dis- 
covery of  mineral  prior  to  locatloBv  see, 
post,  §  478,  note  pars.  1  and  2. 

As  to  entry  on  real  estate  suttelent  or 
valid  as  claim,  see,  ante,  fi  820  and  note. 

As  to  entry  npon  real  estate  InsvlBelent 
or  invalid  as  claim,  see,  ante.  9  320  and  note. 

As  to  illinir  of  notice  of  pendency  of  ac- 
tion, see,  ante,  9  409  and  note. 

As  to  vrnntinir  of  Injunction  In  action  to 
qnlet  title,  see,  ante,  9  526  and  note. 

As  to  Instrament  execnted  by  a  atranser 
to    the    title   constltntlnir    a    dond    thereon, 

see  note,  Ann.  Cas.  1912C.  834. 

As  to  poorer  of  a  court  of  equity  to  cancel 
a  restrictive  covenant  in  a  deed  as  a  eiond 
on  title,  see  note,  Ann.  Cas.  1912A,  765. 

t.  Action  authorised  by  above  section- 
Is  in  nature  of  an  action  In  rem. — In  such 
action  the  rule  is  elementary  and  practi- 
cally universal  that  no  party  will  be  per- 
mitted to  interpose  to  defeat  the  prima 
facie  title  of  another  party  to  the  thin^r  de- 
rived by  him  from  a  third  party  unless  such 
attacking  party  pleas  or  shows  in  some  aa- 
thorized  manner  that  he  has  some  riflrht, 
title  or  interest  In  the  thinsr. — ^Williams  v. 
City  of  San  Pedro,  168  Cal.  44.  50,  94  Pac. 
234. 

2.  Action  drives  remedy  greater  than  old 
bin    of   peace. — Purpose    of    this    section    is 
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evidently  to  afford  remedy  similar  In  char- 
acter to  that  of  old  bill  of  peace,  but  ex- 
tending- it  to  caaes  which  latter  remedy  did 
not  reach. — Angrus  v.  Craven,  182  Cal.  691, 
C9<,    64  Pac  1091. 

S.  Same— Ernlarscd  Juriidlctloii  may  be 
administered  by  federal  courts  of  equity  as 
iRrell  as  state  courts. — See  Devine  v.  City  of 
Los  ^nereles.  202  U.  8.  818,  60  L.  ed.  662,  26 
Sup.   Ct.  Rep.  662. 


•4*  AetfoB  herevnder— lastesd  of  action  at 
Mm^ww,  foUowcd  by  biU  ia  c4iiity.~Under  this 
section,  one  havlnfir  lefiral  title  is  not  re- 
quired to  brin^  his  action  at  law  and  then, 
after  recovery  of  possession,  to  file  bill  to 
€|ulet  his  title  or  possession  asrainst  equi- 
table claims  asserted  by  defendant  In  eject- 
ment, and  to  have  such  claims  decreed  to  be 
invalid,  but  may  secure  both  ends  in  one 
proceeding. — People  ex  rel.  Love  v.  Center, 
€€  Cal.  551.  566,  6  Pac  268,  6  Pac.  481. 

flk.  Am  apparently  good  record-title  — 
Cl««d  ta  toe  removed  herennder. — An  appar- 
ently good  record- title  would  certainly  be  a 
cloud  upon  title  acquired  by  adverse  pos- 
session under  statute  of  limitations.  It  Is 
of  reoord,  and,  when  produced,  makes  out 
prima  facie  case  which  can  only  be  defeated 
by  evidence  of  adverse  possession  which  Is 
not  ot  record,  unless  established  In  Judicial 
proceeding,  but  rests  in  parol  and  Is  liable 
to  be  lost  and  established  with  difficulty. — 
Arrington  v.  Liscom,  34  Cal.  366,  371,  94 
Am.   I>ec.  722. 

Am  <e  elond  on  title,  see  pars.  10-16,  this 
note. 

0L  Amy  proper  relief  given  ia  action 
h«^rea»der— W^ithin  section  580,  ante.  —  An 
action  to  quiet  title  can  not  be  maintained 
by  o'wner  of  an  equitable  estate  agrainst 
bolder  of  legal  title,  under  complaint  con- 
taining only  usual  averments  commonly 
made  in  such  action;  but  where  facts  upon 
whicti  plaintiff*s  claim  is  based  are  alleged, 
there  is  authority  to  grant  any  proper  re- 
lief -within  limitations  of  section  680,  ante, 
and  appropriate  remedies,  such  as  cancela- 
tion, reconveyance,  or  decrees  quieting  title 
or  establishing  or  enforcing  trusts  or  de- 
termining priorities  of  opposing  equities, 
m^y  t>e  had  as  between  proper  parties  under 
oor  system,  whenever  they  are  required 
upon  equitable  considerations,  and  are  Justi- 
fied by  pleadlngrs  and  proved  In  case. — De 
Leonis  ▼.  Hammel.  1  Cal.  App.  390,  894,  82 
Pac.   S49,  851. 

7.  'VIThere  general  relief  is  demanded,  and 
ff  n.ilegrations  of  complaint  to  quiet  title  are 
true  plaintiff's  title  is  paramount  to  that  of 
^ny  defendant  claiming  lien  by  mortgage 
g2ji4f«  t>T  plaintiff,  obtained  by  fraud  whether 
her  deed  vras  procured  by  fraud  and  with- 
out consideration,  or  whether  it  was  in  fact 
gaox-tigsige,  she  is  entitled  to  have  her  rights 
determined. — De  Leonis  v.  Hammel,  1  Cal. 
App-    »S0,   S94.  82  Pac.  349,  851. 

^aeflts     of    bUl    of    peace — Obtained 

'There  Is  no  difficulty  in  so 
conducting  suit  under  this  section  as  to 
fully  protect  legal  rights  of  parties  and  at 

187 


same  time  secure  beneficial  result  author- 
ized by  court  of  equity  in  bills  of  peace — 
which  Is  repose  from  further  litigation.  In- 
deed, remedy  under  statute  Is  eminently 
simple,  direct,  and  efficacious  for  this  pur- 
pose.—Curtis  V.  Sutter,  16  Cal.  259,  263. 

9.  Between  two  claiming  eanltable  titles 
—But    not    by    e«initable    against    legal. — 

While,  where  both  parties  claim  under  equi- 
table titles,  an  action  may  be  brought  here- 
under to  determine  which  has  the  superior, 
the  action  can'  not  be  maintained  by  the 
holder  of  a  mere  equitable  title  or  Interest 
against  the  holder  of  the  legal  title. — Buch- 
ner  v.  Malloy,  165  Cal.  256,  100  Pac.  687. 
See  pars.  38,  149,  159,  this  note. 

10.  Clond  vpon  title— Defense  resting  in 
extrinsic  evidence^ — Whenever  the  defense  to 
a  deed  must  rest  In  extrinsic  evidence,  a 
cloud  is  cast  upon  the  title  which  equity 
may  be  invoked  to  remove. — Las  Animas  & 
San  Joaquin  Land  Co.  v.  Preciado,  167  Cal. 
680,  140  Pac.  289. 

Am  to  clsisi  of  one  of  two  Joint  grantees, 
constituting  a  doad  on  title,  see  par.  200, 
this  note. 

As  to  pre-emption  claim  ander  the  pre- 
emption laws  constituting  a  clond  on  title, 

see  par.   179,   this  note. 

As  to  record  title  constituting  a  cloud 
upon  possessory  title,  see  par.  91,  this  note. 

As  to  void  certlUcate  of  tax-collector  con- 
stituting a  cloud  upon  title,  see  par.  109, 
this  note. 

As  to  void  proceedings  not  constituting  a 
clond  upon  title,  see  par.  110,  this  note. 

11.  Same— True  test  of— Need  of  evidence 
dehors. — Where  sale  of  land  was  made  by 
tax-collector  which  was  void  because  for 
sum  greater  than  authorized  by  law,  as  sec- 
tion 3776  of  Political  Code  does  not  require 
that  certificate  shall  specify  particulars  of 
"amount  paid,"  or  "amount  of  assessment/' 
non  constat  that  deed  would  necessarily  do 
so,  if  executed,  and  if  it  did  not,  evidence 
would  be  required  dehors  recitals  of  deed  to 
ascertain  Illegality  of  any  of  Items,  to  col- 
lect which  sale  was  made,  and  cloud  would 
then  be  cast  on  title. — Axtell  v.  Gerlach,  67 
Cal.  483,  484,  8  Pac.  34;  Roman  Catholic 
Archbishop  v.  Shlpman,  69  Cal.  686,  691,  11 
Pac.  343;  Chase  v.  City  Treasurer,  122  Cal. 
540,   642,  65  Pac.  414. 

12.  Where  sta^tute  made  an  assessment  a 
lien  upon  lands,  and  there  was  nothing:  upon 
face  of  assessment  to  show  that  lien  was 
not  in  all  respects  valid.  If,  by  reason  of 
matters  outside  of  assessments,  as  It  is 
recorded,  this  apparent  lien  is  shown  not 
to  be  valid  encumbrance,  assessment  consti- 
tutes cloud  upon  title  which  one  is  entitled 
to  have  removed  by  an  action  under  this 
section. — Bolton  v.  GlUeran,  106  Cal.  244, 
263,  38  Pac.  881. 

18.  The  true  test  as  to  whether  or  not  an 
instrument  will  cast  a  cloud  upon  the  title 
of  property  Is:  Would  the^^wner,  in  an  ac- 
tion of  ejectment  brought*  by  the  adverse 
party,  founded  upon  the  deed,  be  required 
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to  offer  evidence  to  defeat  a  recovery?  If 
Buch  proof  would  be  necessary,  the  cloud 
would  exist;  If  the  ppoof  would  be  unnec- 
essary, no  shade  would  be  cast  by  the  pres- 
ence of  the  deed. — Thompson  v.  Pack,  219 
Fed.  624. 


14.  Same— Same— Does  not  exiiit  te  stran- 
ffer  to  title. — Where,  If  plaintiff  succeed.  It 
must  be  on  srround  that  no  title  passed 
from  Spain  to  defendant  by  mesne  convey- 
ance, and,  in  that  event,  conveyance  from 
defendant  would  not  cast  any  cloud  upon 
plaintiff's  title,  circumstances  would  not 
justify  action  under  this  section.  They 
would  be  like  any  other  conveyances  from 
strangers  to  title  and  be  of  no  more  effect 
than  so  much  waste  paper. — Curtis  v.  Sut- 
ter, 15  Cal.  259,  266. 

15.  Same-— Same— If  claim  reutm  on  void 
Jadvmenta. — Where  Judgments  under  which 
defendant  is  said  to  claim  are  void  upon 
their  face,  they  constitute  no  cloud  and  no 
basis  for  action  to  quiet  title  under  this  sec- 
tion.—Hyde  V.  Redding,  74  Cal.  493,  500,  16 
Pac.  380. 

Id.  Same— Sam»^OBe  who  In  not  party 
or  privy  to  Jvdpneat  is  not  affected  by  it, 
and  neither  Judgment  nor  an  execution-sale 
of  land  effected  by  it  can  change  his  right 
in  land  or  create  cloud  upon  his  title. — 
Roman  Catholic  Archbishop  v.  Shlpman,  69 
Cal.  686,  690,  11  Pac.  343. 

17.  CoBdltion  precedent  to  brlmir  action. 
— Formal  re-entry  upon  the  land  by  the 
grantor  is  not  essential  as  a  prerequisite  to 
the  bringing  of  an  action  to  quiet  title  and 
for  a  reconveyance  of  the  property. — Firth 
V.  Los  Angeles  Pac.  Land  Co.,  28  Cal.  App. 
399.  162  Pac.  985. 

18.  Under  above  section,  authorizing  an 
action  in  the  nature  of  an  action  to  quiet 
title  to  be  brought  by  any  person  against 
another  who  claims  an  Interest  in  real  prop- 
erty adverse  to  him  for  the  purpose  of  de- 
termining such  adverse  claim,  an  owner 
need  not.  as  a  condition  precedent  to  a  suit 
against  a  mortgagee,  tender  a  return  of  the 
amount  received  and  due  upon  the  mort- 
gage.— Mentry  v.  Broadway  Bank  &  Trust 
Co.,  20  Cal.  App.  888,  129  Pac.  470. 

19.  Same  — Payment  of  mortsase. — The 
rule  that  the  plaintiff  In  an  action  to  quiet 
title  must  pay  an  outlawed  mortgage-debt 
as  a  condition  to  having  his  title  quieted 
against  it  has  no  application  to  a  plaintiff 
who  Is  not  the  original  mortgageor  and 
does  not  claim  under  such  mortgage. — 
Klumpke  v.  Henley,  24  Cal.  App.  36,  sub 
nom.  Klumpke  v.  Moreno.  140  Pac.  313. 

ao.  ConooUdatlon  of  actlona— May  be  or- 
dered when  pending  action  for  partition, 
one  of  the  parties  commences  action  against 
other  to  enforce  trust  relative  to  property 
involved.— Bixby  v.  Bent,  69  Cal.  622.  631. 

21.     Conatrnctlon  of  aectlon^-Aa  to  object. 

The  object   of  action   Is  to   finally   settle 

and  determine  as  between  parties  all  con- 
flicting claims  to  property  in  controversy, 
and  to  decree  to  each  such  Interest  or  estate 
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therein  as  he  may  be  entitled  to. — Peterson 
V.  Gibbs,  147  Cal.  1.  5,  81  Pac.  121.  123. 

22.  Whether  this  section  permits  of  the 
determination  as  between  the  heirs  and 
devisees  of  questions  relating  to  the  valid- 
ity of  the  provisions  of  the  will,  or  which 
would  determine  their  rights  as  between 
themselves  In  advance  of  the  final  decree 
of  distribution  of  the  estate,  raised  but  not 
decided. — Estate  of  Sutro,  155  Cal.  727,  783, 
102  Pac.  920. 

28.  While  the  proceeding  authorized  by 
this  section  may  be  broader  In  some  re- 
spects than  the  suit  in  equity  called  by 
the  same  name,  it  does  not  authorize  the 
adjudication  of  the  right,  claim,  interest  or 
title  of  any  one  not  before  the  court  where 
the  service  of  summons  Is  made  construc- 
tively; the  proceeding  becomes  to  a  certain 
extent  one  in  rem.  but  the  decree  entered 
in  such  a  case  can  not  adjudge  the  rights 
of  any  person  not  Included  in  the  construc- 
tive service  any  more  than  It  can  do  so 
where  the  persons  named  In  the  summons 
have  not  been  personally  served  within 
the  state.  In  case  of  other  personal  or  con- 
structive service,  only  the  Interest  of  the 
persons  served  and  of  those  whom  they  ex- 
pressly or  virtually  represent  are  affected 
by  the  decree. — County  of  Los  Angeles  v. 
Winans,  18  Cal.  App.  234,  252,  109  Pac.  640. 

24.  This  section  authorizes  the  owner  of 
any  Interest  In  real  property  to  bring  an 
action  to  quiet  his  title  against  any  one 
claiming  adversely  to  him.  He  Is  not  re- 
quired to  Join  the  owner  of  any  other  In- 
terest.— McCleary  v.  Broddus.  14  Cal.  App. 
60,  111  Pac.  125. 

2SI.  Same— Section  anthorlsea  court  to  #•-> 
flne  Interests  of  both  parties. — This  section 
authorizes  an  action  "for  purpose  of  deter- 
mining" any  adverse  claim  that  may  be  as- 
serted thereon  by  defendant  to  land  in  con- 
troversy, and  this  does  not  mean  that  court 
has  simply  to  ascertain  as  against  plaintiff, 
shown  to  have  legal  Interest,  whether  or 
not  such  defendant  has  some  Interest,  but 
also  that  court  shall  declare  and  define  In- 
terest held  by  defendant,  if  any.  so  that 
plaintiff  may  have  decree  finally  adjudica- 
ting extent  of  his  own  Interest  In  property 
In  controversy  claimed. — ^Peterson  v.  Gibbs, 
147  Cal.  1,  6.  81  Pac.  121.  128. 

26.  Same— -Title  paramount  entltleo  plain- 
tiff to  decree. — Where,  If  allegations  of  com- 
plaint in  action  under  this  section  are  true, 
plaintiff's  title  Is  paramount  to  that  of  any 
defendant  claiming  lien  by  mortgage,  she  is 
entitled.  In  such  action,  to  have  her  right 
determined,  and  especially  where  deed  ob- 
tained from  her.  under  which  defendant 
claims  title,  was  procured  by  fraud  and 
without  consideration. — De  Leonis  v.  Ham- 
mel.  1  Cal.  App.  390,  894,  82  Pac.  849,  861. 

27.  Contract— Action  not  deslsned  to  ob- 
tain Jvdlclal  constractlon  of* — This  action 
was  not  designed  to  enable  one  who  had 
executory  contract  for  purchase  of  land  to 
obtain  Judicial  construction  of  his  contract, 
nor  ought  It  to  be  construed  as  enabling 
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such  peraon  to  call  in  those  claimlnfir  ad- 
rently  to  his  vendor,  and  compel  them  to 
(IT  their  claim  of  title,  when  Judfirment,  if 
in  favor  of  adverse  title,  will  not  bind  ven- 
dor—Cooper V.  Birch,  137  Cal.  472,  473,  70 
Pac.  291. 


n.  Cesto— Are  eontrolled  by  seetioB  1022» 
9«st,  in  action  to  quiet  title,  and  where 
pUintifT  recovers  judgment  to  part  of  prop- 
erty sued  for  he  is  entitled  to  costs  as  of 
coarse,  althougrh  defendant  be  adjudgred 
owner  of  remaininir  portion  of  property. — 
Sierra  Union  W.  &  M.  Co.  y.  Wolff,  144  Cal. 
430.  4SS,  77  Pac.  10S8. 


As  to  ce«ta  ^rhere  aUoived  to  plalntllK  ■• 
•f  cevrae,   see.    post,    9(1022    et    seq.    and 

notes. 

Aa  to  IteB  of  tax  mm  elovd  on  tltle»  see  note 
:2  L.  R.  A.  699. 

29.  Dcerce  hereuBder  — >  M ore  alBnnatlve 
•f  level  rishte  than  mere  Jadimieat  for  poe- 
wUea. — A  decree.  In  suit  under  this  sec- 
tion, that  defendant  has  no  riflrht,  title,  or 
interest  tn  certain  land,  would  seem  to  be 
more  affirmative,  as  final  adjudication  with 
reipect  to  legral  rigrhts  of  parties,  than  would 
be  mere  judgment  for  recovery  of  posses- 
sion. The  law  to  some  extent  leaves  open 
to  be  proved  by  evidence  dehors  record  what 
rights  miflTht  have  been  asserted  in  action 
of  ejectment. — People  ex  rel.  Love  v.  Center, 
S6  CaL  561,  562,  5  Pac  263,  6  Pac.  481. 


9li  Deed  f«r  coavealeaee  Doee  not  make 
■raatcc  trostec* — Where  plaintiff,  upon  pur- 
chasing land,  had  conveyance  made,  as  mere 
natter  of  convenience,  to  defendant,  who 
then  conveyed  to  plaintiff,  and,  some  time 
afterwards,  such  deed  was,  without  beingr 
recorded,  delivered  back  to  defendant,  who 
then,  probably  with  consent  of  plaintiff,  de- 
stroyed It,  record  title  appearinsr  at  com- 
meocement  of  suit  in  defendant,  latter  was 
not  constituted  as  trustee,  and  plaintiff  was 
entitled  to  recover  in  action  to  quiet  title 
•gainst  defendant.  —  Weygrant  v.  Bartlett, 
102  CaL  224,  225,  86  Pac.  417. 

21.  DtScreBee  between  aetlon  —  Under 
PraeUee  Act  and  code. — Now,,  as  f omerly,  in 
an  action  under  this  section,  defendant  may 
assert  legal  estate  or  an  equity  which  he 
may  claim  to  have  in  force,  difference  beingr 
that,  while  under  former  statute,  possession 
of  plaintiff  was  evidence  prima  facie  that 
he  was  seized  in  fee,  now  plaintiff  out  of 
possession,  as  asrainst  defendant  in  posses- 
sion, may  prove  in  himself  legral,  paramount 
title,  which  entitles  him  to  possession. — 
People  ex  rel.  Love  v.  Center,  66  Cal.  561, 
354.  $  Pac.  263,  6  Pac.  481. 

S2.  Distinction  —  Between  old  anlt  In 
ekaaeery  and  sttlta  kerennder^ — Distinction 
between  suits  to  determine  adverse  claims 
under  old  chancery  practice  and  provisions 
of  this  section  is  clear.  They  are  different 
not  merely  in  form  (for  we  have  no  forms 
of  action  in  common-law  sense),  but  in  pur- 
pose.  In  former  case  proceedinfir  Is  aimed 
at  particular   instrument   or   piece   of   evi- 


dence which  is  dangrerous  to  plaintiff's 
rigrhts  and  which  may  be  ordered  to  be  de- 
stroyed in  whosoever's  hands  it  may  happen 
to  be.  In  latter,  proceeding  is  for  purpose  of 
stoppinsr  mouth  of  person  who  has  asserted 
or  is  assertlnsr  claim  to  plaintiff's  property, 
whether  such  claim  is  founded  upon  evi- 
dence or  utterly  baseless. — Castro  v.  Barry, 
79  Cal.  443.  446,  21  Pac.  946;  Dranffa  v. 
Rowe,  127  Cal.  506,  509,  59  Pac.  944. 

S3.  An  action  under  this  section  to  de- 
termine adverse  claim  Is  an  improvement 
upon  old  bill  of  peace.  Statute  enlargres 
class  of  cases  in  which  equitable  relief  could 
formerly  be  sought  in  quietlngr  title.  .  It  is 
not  necessary,  as  formerly,  that  plaintiff 
should  first  establish  his  rifirht  by  action  at 
law;  nor  is  it  necessary  that  adverse  claim 
should  be  of  any  particular  character. — Cas- 
tro v.  Barry,  79  Cal.  443,  446,  21  Pac.  946. 

84.  Disturbance  In  possession— Not  ncc^ 
esanry. — ^Under  this  section  it  Is  unnecessary 
for  plaintiff  to  delay  seeklngr  equitable  inter- 
position of  court  until  he  has  been  disturbed 
in  his  possession  by  institution  of  suit 
agrainst  him  and  until  Juderment  in  suit  has 
been  passed  in  his  favor.  He  could  immedi- 
ately, under  this  section,  upon  knowledge  of 
assertion  of  claim,  require  nature  and  char- 
acter of  adverse  estate  or  interest  to  be  pro- 
duced, exposed,  and  Judicially  determined, 
and  question  of  title  be  thus  forever  quieted. 
— Curtis  V.  Sutter,  15  Cal.  259,  262;  Donahue 
V.  Melster,  88  Cal.  121,  125,  25  Pac.  1096. 

85.  Same— Formerly  action  by  claimant 
to  real  estate  to  remove  claim  by  defendant* 

who  also  claimed  that  plaintiff  had  wrongr- 
fuUy  and  unlawfully  entered  on  such  prem- 
ises and  ousted  defendant  therefrom,  could 
not  have  been  maintained  at  all;  plaintiff 
would  have  been  compelled  to  wait  until 
defendant  chose  to  disturb  his  possession  by 
an  action.  The  code  enables  one  in  his  posi- 
tion to  commence  legral  contest;  but  when 
he  thus  brings  defendant  Into  court,  he 
must  be  prepared  to  meet  any  pertinent 
issues  which  latter  may  tender,  and  to  try 
them  in  way  in  which  defendant  has  rlgrht 
under  constitution  to  have  them  tried. — 
Donahue  v.  Melster,  88  Cal.  121,  124,  25  Pac. 
1096. 

86.  Same— Under  this  statute  it  is  unnec- 
essary for  plaintiff  to  delay  seeklngr  equi- 
table interposition  of  court,  until  he  has 
been  disturbed  In  his  possession  by  institu- 
tion of  suit  agrainst  him,  and  until  judgrment 
in  such  suit  has  passed  in  his  favor. — Curtis 
V.  Sutter,  15  Cal.  259,  263. 

87.  Basement,     claim     to    ^   la     adverse 
claim  to  real  estate. — Where   title   to   land 
becomes    vested     in     party     in     possession, 
either  by  prescription  or  otherwise,  all  ad- 
verse claims  to  easements  must,  from  nature 
of  case,  cease;  for  one  can  not  have  an  ad- 
verse claim  asainst  one's  self.   But  this  rea- 
son does  not  apply  to  case  before  user,  and 
hence,  unless  there  Is  mergrer,  if  intention 
to  appropriate  land  to  use  be  shown,  claim 
to  land  will  include  claim  to  use  part  of  u. 
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and  this,  as  part  of  £reneral  claim,  will  be 
adverse  to  owner. — Cavanaugrh  v.  Wholey, 
143  Cal.  164.  168.  76  Pac  979. 

38.  ESavltable  Interest — Cfta  not  support 
elatm  asalimt  leiral  title. — ^In  action  under 
this  section,  plaintiff  can  not  have  judgrment 
in  direct  contradiction  to  material  allegra- 
tlons  of  his  complaint;  if  any  cause  of  ac- 
tion can  be  brougrht  to  determine  adverse 
claim  upon  equitable  interest,  which  is 
doubted  it  can  not  be  brougrht  against 
holder  of  legral  title. — ^Von  Drachenfels  v. 
Doolittle,  77  Cal.  296,  296,  19  Pac.  618;  Chase 
V.  Cameron,  133  Cal.  231.  66  Pac.  460;  De 
Leonis  v.  Hammel.  1  Cal.  App.  390,  894,  88 
Pac.  349. 

See  pars.  19,  149,  169,  this  note. 


Bqnltable  title — Aa  asalnat  leval  title 
-^Mnst  be  •peclflcally  alleired. — ^For  defend- 
ant to  avail  himself,  in  action  to  quiet  title, 
of  an  equitable  title  as  aerainst  legral  title 
of  plalntilf.  it  should  be  speciflcally  pleaded, 
but  otherwise  he  is  not  "called  upon"  to  do 
more  than  to  negrative  plaintilf's  cause  of 
action. — United  States  L.  Assoc,  v.  Pacific 
Imp.  Co..  139  Cal.  370,  378,  69  Pac.  1064,  73 
Pac.  988. 

40.  Bqnitles  —  Only,  Involved.  —  Where 
both  parties  assert  merely  equities  in  the 
land,  an  action  under  this  section  may  be 
maintained  to  determine  which  party  has 
the  superior  equity. — Buchner  v.  Malloy,  166 
Cal.   253.  266,  100  Pac.  687. 

41.  Contract  for  sale  of  real  estate  which 
for  any  reason  is  incapable  of  specific  en- 
forcement can  not  form  the  basis  of  a  valid 
claim  to  an  interest  therein,  and  where  such 
claim  is  asserted  the  owner  of  the  real  es- 
tate is  entitled  to  a  decree  quietinfir  his 
title  thereto. — Jolliffe  v.  Steele,  9  Cal.  App. 
212,  216,  98  Pac.  644.    ' 

42.  The  owner  of  any  estate  or  interest 
In  land  of  which  the  law  takes  cognizance 
is  entitled  under  this  section  to  have  the 
claim  adverse  to  his  interest,  such  as  it  is, 
determined.  —  German  Am.  Sav.  Bank  v. 
Gollmer.  166  Cal.  681,  687.  102  Pac.  932. 

43.  Same— Superiority  of,  aaserted  here- 
under.— There  are  cases  in  this  state  hold- 
ing: that  possessor  of  an  equitable  title  can 
not  briner  action  to  quiet  such  title  against 
holder  of  legal  title,  and  this  is  general 
doctrine;  but  there  is  no  reason  why  this 
section  does  not  vest  in  holder  of  an  equi- 
table title  right  to  come  before  court  and 
have  his  equities  declared  superior  to  any 
and  all  opposing  equities.  If  there  are  ad- 
verse and  antagonistic  equities,  there  is  no 
sound  policy  which  would  deny  claimanta 
thereunder  and  adjudication  by  virtue  of 
provisions  of  this  section  of  code. — Tuffree 
v.  Polhemus,  108  CaL  672,.  676,  41  Pac.  806. 

44.  Bqnity— Rule  of » applienble. — ^The  rule 
that  he  who  seeks  equity  must  do  equity 
is  applicable  to  an  action  to  determine  ad- 
verse claims  under  this  section,  to  the  same 
extent  as  in  suits  of  the  character  formerly 
cognizable  in   equity  to  remove  a  oloud  or 


cancel  an  instrument. — Holland  ▼.  Hotch* 
kiss,  162  Cal.  866.  370,  128  Pac  258. 

40.     BrroM  nt  trial— If  minor,  not  noticed. 

— ^In  action  under  this  section,  minor  errors 
In  rulings  of  court,  and  admission  or  rejec- 
tion of  evidence  when  whole  case  is  before 
court,  not  to  be  noticed. — Smith  y.  Bran- 
nan,  13  Cal.  107,  116. 

Aa   to   trial   generally,   see    Part   V,    thia 
note.  • 


46.  E^atate  for  yeam— May  be  enbjeet  to 
action  under  this  section. — German  Am.  Sav. 
Bank  v.  Gollmer,  156  Cal.  681,  687,  102  Pac. 
982. 

47.  Every  deocriptlon  of  4epreeIntiBis 
elalnt  determined* — Adverse  claim  to  estate, 
or  Interest,  which  has  no  Just  foundation 
In  law  or 'equity.  Is  cloud  upon  title  and  im- 
pairs market  value  of  property  and  ob- 
structs Its  alienation,  and  is  basis  of  suits 
brought  by  one  of  defendants  against  plain- 
tiff and  against  his  tenants,  and  title  may 
be  quieted  In  such  action  under  this  section. 
— Brooks  v.  Calderwood,  34  Cal.  563,  565. 

48.  Statute  giving  this  right  of  action  to 
party  in  possession  does  not  confine  remedy 
to  case  of  adverse  claimant  setting  up  leg-al 
title,  or  even  equitable  title,  but  act  in- 
tended to  embrace  every  description  of 
claim  whereby  plaintiff  might  be  deprived 
of  property,  or  its  title  clouded,  or  its  value 
depreciated,  or  whereby  plaintiff  might  bo 
incommoded  or  damnified  by  assertion  of 
outstanding  title  already  held  or  to  grow 
out  of  adverse  condition. — Head  v.  Pordyce, 
17  Cal.  149,  161;  Joyce  v.  McAvoy,  81  Cal. 
273,  287,  89  Am.  Dec.  172. 

49.  Party  has  right  to  be  quieted  in  his 
title  whenever  any  claim  is  made  to  real 
estate  of  which  he  is  in  possession,  effect  of 
which  claim  might  be  litigation,  or  loss  to 
him  of  property. — Head  v.  Fordyce,  17  Cal. 
149,  151;  Horn  v.  Jones,  28  Cal.  194,  202. 

50.  Plaintiff  has  right  of  action  against 
defendants  who  pretended  and  gave  out  in 
speeches  that  he  (plaintiff)  has  no  valid 
title  to  land  and  that  legal  title  Is  in  them- 
selves, and  that  they  are  entitled  to  posses- 
sion thereof,  and  that  thereby  they  have 
cast  cloud  upon  his  title  and  caused  many 
persons  to  believe  It  to  be  worthless  and 
thereby  greatly  impaired  its  market  value. 
— Ayres  v.  Bensley.  32  Cal.  620,  628. 

51.  This  section  allows  action  to  be 
brought  by  any  person  against  another  who 
claims  estate  or  interest  adverse  to  him.  Its 
language  is  very  broad.  If  plaintiff  Is  out 
and  defendant  is  In  possession,  nevertheless 
action  can  be  maintained;  so,  also.  If  plain- 
tiff and  defendant  each  claims  to  be  owner 
in  fee.  In  last  case  question  who  has  better 
right  may  be  tried  in  action  in  form  usu* 
ally  called  (for  want  of  better  name)  "eject- 
ment," but  it  may  be  also  tried  In  action 
under  this  section. — People  ex  rel.  Love  v. 
Center,  66  Cal.  551,  562,  6  Pac.  268.  6  Pac! 
481. 

92.  Imperfect  title  —  Deraigned  from 
^raatOK^-Not  strengthened  by  title  founded 
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•■  tax-««lc« — Plaintiff  can  prevail  in  action 
to  quiet  title  only  on  atrenffth  of  her  own 
litle,  and  since  she  deralflrns  by  conveyance 
from  irrantor,  who  has  previously  made 
deed  of  errant  to  third  party,  and  not 
through  such  third  party  at  all,  it-  is  ob- 
viottB  that  her  claims  asainst  plaintiff  de- 
rive no  support  from  title  of  first  errantor 
founded  on  tax-sale,  whether  that  sale  was 
▼alld  or  invalid. — McGrath  v.  Wallace,  116 
Cal.  648.  55}.  48  Pac.  719. 

SS.  iBjvnetioB,  prayer  for  —  Docs  not 
ehsssc  eharaeter  of  actios* — Where  plain- 
tiff averred  ownership  and  rierht  of  posses- 
sion in  certain  minlnsr  claim,  and  that  de- 
fendants were  in  possession  wronerfuUy, 
Md  unlawfully  withheld  same  and  were 
taking  largre  quantities  of  ore  therefrom, 
and  prayed  for  injunction  .and  for  decree  for 
restitution  of  lands  and  mlninfir  claim,  fact 
tliat  complaint  asks  for  injunction  does  not 
make  action  one  of  equitable  nature,  and 
action  is  one  of  law,  and  in  form  one  of 
ejectment.— Haargrin  v.  Kelly,  186  Cal.  481, 
482.  69  Pac.  140. 

M.  iMtalvftCBt-contract  for  purchase  of 
teal  property— Forfeiture  under  time  clause. 

—An  action  to  quiet  title  to  real  property 
and  to  declare  forfeit  the  rights  of  the  pur- 
chaser under  such  a  contract  by  reason  of 
failure  to  make  the  payments  within  the 
time  fixed  by  the  contract,  held  to  be  an 
action  to  determine  adverse  claims  under 
the  provisions  of  this  section. — McDonald 
V.  Kingsbury.  16  Cal.  App.  248,  116  Pac  880. 

as.  Israco*  whether  Icsal  or  cavitable — 
Xecd  act  appear  till  after  answer. — Until 
answer  comes  in,  in  action  under  this  sec- 
tion, setting  forth  defendant's  claim,  it  need 
not  appear  that  Issues  to  be  tried  will  be 
legal,  as  distinguished  from  equitable  is- 
sues. A  proceeding  by  which  he  may  compel 
another  to  expose,  and  have  adjudicated, 
nature  of  Interest  on  which  he  Is  assert- 
ing an  adverse  claim  against  estate  of  for- 
mer. Is  one  to  be  conducted  in  court  of 
••Qulty,  and  discovery  of  nature  of  adverse 
claim  precedes  this  adjudication. — People 
ex  rel.  Love  v.  Center,  66  Cal.  661,  562,  6 
Pac.  263,  6  Pac.  481;  Hyde  v.  Redding,  74 
CaL  48S,  488,  16  Pac.  880. 

St.  JodssBcnt— A  mvnlment  of  title  of 
■acemor  to  plaintMT^ — In  action  to  quiet  title, 
and  judgment  in  favor  of  plaintiff,  although 
nominally  in  his  favor,  becomes  muniment 
of  title  to  successor  in  Interest,  and  his 
consent  or  knowledge  or  authority  is  not 
necessary  to  Justify  entry  of  Judgment  in 
his  favor  by  clerk. — Baker  v.  Brickell,  102 
Cal.  620.  623,  36  Pac.  960. 

87.    Same— Bxccntion  and  sale  show  title. 

—Where  plaintiff,  in  seeking  to  quiet  title, 
claims  under  execution-sale  based  upon 
judgment  against  judgment-debtor,  In  such 
case  it  was  necessary  for  plaintiff,  in  mak- 
ing out  prima  facie  right,  to  recover  as 
against  defendant,  only  to  show  Judgment 
of  court  of  competent  Jurisdiction,  execu- 
tion thereon  and  sale  thereunder  and  tran.o- 


mlssion  of  title  to  plaintUf.  —  ReiUy  v. 
Wright,  117  Cal.  77.  79,  48  Pac.  970. 

5&  Same  —  Same  —  Bnt  against  straniTcr 
mnst  be  aupplcmcntcd  by  proof  of  title  in 
him. — In  action  to  quiet  title  as  against 
Judgment-debtor,  production  of  judgment, 
execution,  and  sherifC's  deed  is  prima  facie' 
evidence  of  plaintiff's  right  to  recover;  but 
if  action  is  against  stranger  to  Judgment, 
plaintiil  must  also  show  that  Judgment- 
debtor  had  title  or  possession  at  date  of 
lien  or  sale.-— Reilly  v.  Wright,  117  Gal.  77, 
80.  48  Pac.  970. 

6».  Jnrisdlctlon^Whethcr  action  la  at 
law    or    In    equity^ In    superior    court. — 

Whether,  when  brought  under  code,  action 
be  called  action  at  law,  in  which  statute  au- 
thorizes Judgment  determining  estate  or  in- 
terest claimed  by  defendant,  or  be  called 
suit  in  equity  to  quiet  plaintiff's  title 
against  adverse  claim,  superior  court  has 
Jurisdiction.  If  it  be  considered  action  at 
law,  defendant  may  demand  jury. — People 
ex  rel.  Love  v.  Center.  66  Cal.  551,  563,  6 
Pac.   263.  6  Pac.   481. 

60.  Knowledgre  of  assertion  of  claim  by 
party  ont  of  possession. — It  is  sufficient  un- 
der this  section  If,  while  plaintiff  Is  In  pos- 
session of  property,  party  out  of  possession 
claim  estate  or  Interest  adverse  to  him.  He 
can  immediately,  upon  knowledge  of  asser- 
tion of  such  claim,  require  nature  and  char- 
acter of  adverse  estate  or  Interest  to  be 
produced,  exposed,  and  Judicially  deter- 
mined, and  question  of  title  be  thus  forever 
quieted. — Curtis  v.   Sutter,   15  Cal.   259,   263. 

61.  Under  section  264  of  Practice  Act. 
owner  in  possession,  upon  knowledge  of  as- 
sertion of  adverse  claim,  could  require  na- 
ture and  character  of  adverse  estate  or 
interest  "to  be  produced,  exposed,  and  ju- 
dicially determined." — People  ex  rel.  Love  v. 
Center.  66  Cal.  661,  655,  6  Pac.  263,  6  Pac. 
481. 

62.  Laches—- Plaintiff  in  4»onttnuons  pos- 
session not  ffuilty  of. — Where  plaintiff  has 
been  in  possession  of  land,  he  can  not  be 
guilty  of  laches  In  beginning  of  suit  to  re- 
move cloud  at  any  time  before  action  has 
been  brought  to  disturb  his  possession,  or 
to  deprive  him  of  any  enjoyment  of  his 
right.  The  continued  assertion  of  adverse 
claim  constitutes,  from  day  to  day,  new 
cause  of  action. — Hyde  v.  Redding,  74  Cal. 
493,  600,  16  Pac.  380. 

68.  Lciralf  distlnfpiiahed  fronk  cqnitable, 
title  to  be  shown. — In  action  to  quiet  title 
to  real  property,  plaintiff  must  establish 
legal,  as  distinguished  from  merely  equi- 
table, title. — Fudlckar  v.  East  Riverside  I. 
Dist.,  109  Cal.  29,  38,  41  Pac.  1024. 

64.  Leffal  rigrhts— Determined  in  snit  in 
eqnlty. — It  does  not  follow  from  fact  that 
suit  Is  brought  in  equity  that  determination 
of  questions  purely  of  legal  character  in  re- 
lation to  title  will  necessarily  be  withdrawn 
from  ordinary  cognizance  of  court  of  law. 
The  court  sitting  In  equity  may  direct, 
whenever   in   its   judgment   it   may   become 
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proper,  issue  to  be  framed  upon  pleadinffs 
and  submitted  to  jury,  under  provisions  of 
this  section. — Curtis  v.  Sutter,  15  CaL  269, 
262;  Donahue  v.  Meister,  88  Cal.  121,  126,  25 
Pac.  1096. 

6B.  Same— There  la  no  dlfliculty  ia-  so 
condvctlair    suit    nnder    thim    aeetloii    as    to 

fully  protect  legral  rights  of  parties,  and  at 
same  time  to  secure  beneficial  results  af- 
forded by  court  of  equity  in  bills  of  peace, 
which  mean  repose  from  further  litigratlon. 
— Curtis  v.  Sutter,  15  Cal.  269,  262;  People 
ez  rel.  Love  v.  Center,  66  Cal.  551,  555,5  Pac. 
263,  6  Pac.  481;  Donahue  y.  Meister.  88  Cal. 
121,  126,  25  Pac.  1096. 

611.     LlmltatloB  of  aetloii^-State  a  party. 

— ^Under  section  315,  ante,  an  action  by  the 
state  to  quiet  title  to  lands  may  be  brougrht 
at  any  time  within  ten  years  after  clause 
of  action  accrues. — ^People  v.  Banning  Co., 
167  Cal.  643,  140  Pac.  587. 

67.  The  runninfiT  of  the  statute  of  limita- 
tions does  not  depend  upon  the  presump- 
tion of  the  existence  of  any  ^rant,  but  it 
operates  upon  the  state  with  respect  to  any 
property  not  dedicated  to  public  use,  as 
soon  as  adverse  possession  thereof  beflTins. 
— People  y.  Banning  Co.,  167  Cal.  648,  140 
Pac.   587. 

68.  An  action  by  the  state  to  quiet  title 
to  swamp  lands  is  barred  by  the  provisions 
of  section  315,  ante,  where  they  have  been 
held  in  actual  adverse  possession  for  more 
than  ten  years  by  a  claimant  under  a  state 
patent. — People  v.  Banningr  Co.,  167  Cal.  648, 
140  Pac.  587. 

69.  An  action  by  the  state  to  quiet  title 
to  swamp  and  overflowed  lands  which  have 
been  held  in  actual  adverse  possession 
agrainst  it  for  more  than  ten  years,  is 
barred  by  the  statute  of  limitations. — Peo- 
ple V.  BanninfiT  Co.,  167  Cal.  643,  140  Pac.  587. 


70.  Mineral  lands — ^Adverse  title  to,  hei 
under. — ^An  action  may  be  brougrht  under 
this  section  for  purpose  of  determining 
adverse  title  claimed  by  defendants  to  min- 
eral lands,  veins,  lodes,  and  ledges  de- 
scribed in  complaint,  of  which  plaintiff 
claimed  to  be  owner. — Bulwer  Consol.  Min. 
Co.  V.  Standard  Consol.  Min.  Co.,  83  Cal.  613, 
614,  23  Pac.  1109. 

71.  Same— Oovemed  by  practice  In  state 
covrta,  not  by  mies  In  United  States  land- 
ofllee.^ — Action  to  quiet  title  is  not  contest 
In  United  States  land-office,  and  is  to  be 
governed  and  determined  by  practice  and 
rules  of  pleadingr  efovemingr  in  state  courts 
in  ordinary  suits  brought  to  settle  disputes 
as  to  interest  in  land.  Want  of  title  in 
plaintiff  will  render  it  unnecessary  to  ex- 
amine title  of  defendant. — Schroder  v.  Aden 
G.  Min.  Co.,  144  Cal.  628,  630,  78  Pac.  20. 

72.  MlnlniT  elatms— Action  to  qvtet  title 
to  la  not  under  section  2S2«  federal  stat- 
vtea. — ^Action  to  quiet  title  to  mining  prop- 
erty is  not  action  brougrht  under  section 
2326   (6  Fed  Stats.  Ann.,   2d  ed.,  p.  563),  of 


revised  statutes  of  United  States  to  deter- 
mine which  of  parties  Is  best  entitled  to 
purchase  from  United  States  but  only  ordi- 
nary action  to  quiet  title.  Proceedings  In 
land-office  of  United  States  are  utterly  im- 
material here,  unless  they  tend  to  show 
title  or  right  of  possession  in  one  of  the 
parties. — Altoona  Q.  Min.  Co.  y.  Integral  Q. 
Min.  Co..  114  Cal.  100,  101.  45  Pac.  1047. 


78.  Same— Jurisdiction  of  aetlonn  to  de- 
termine adverse  claim  to,  depends  npoa 
state  eonstitntlon.  —  Under  state  laws  each 
party  to  mining  claim  may  bring  action  to 
determine  adverse  claim,  but  Jurisdiction 
and  procedure  governing  action  depend  en- 
tirely upon  our  state  constitution  and  laws. 
This  action  seems  well  adapted  to  object 
sought  to  be  accomplished  by  congressional 
law,  for  rights  of  parties  are  wholly  deter- 
mined by  act  of  congress,  and  involve  same 
questions  as  to  relative  rights  of  parties 
which  officers  of  land-office  would  otherwise 
have  been  required  to  pass  upon. — Altoona 
Q.  Min.  Co.  y.  Integral  Q.  Min.  Co.,  114  Cal. 
100,  102.  45  Pac.  1047. 


74.  Same — State  statute  of  Umltatlons  of 
flye  years  controls. — ^Laws  of  state  consti- 
tute part  of  laws  by  which  mining  right  is 
determined.  It  must  therefore  follow  that, 
where  possession  has  continued  for  five 
years  before  adverse  right  exists,  it  is 
equivalent  to  allowable  one  under  laws  of 
congress. — ^Altoona  Q.  Min.  Co.  y.  Integral 
Q.  Min.  Co.,  114  Cal.  100,  105,  45  Pac.  1047. 

76.  Same— -Rights  to,  dependent  on  laws 
of  United  States,  but  suit  regardless  of 
United  Stntes  land-ofiice. — Rights  of  parties 
to  mining  claim  will  be  entirely  determined 
by  laws  of  United  States  granting  right  to 
enter  upon  mineral  lands  and  to  extract 
metals  therefrom,  and  to  acquire  title 
thereto,  but  suit  must  be  tried  in  every  re- 
spect as  if  no  contest  was  pending  in  land- 
office  of  United  States  in  regard  to  right  to 
purchase  same. — ^Altoona  Q.  Min.  Co.  y.  In- 
tegral Q.  Min.  Co.,  114  Cal.  100,  108,  45  Pac. 
1047. 


As    to    Inclooure    of 

ante,  8  325  and  note. 


mining    clal 


see. 


7d.  Misjoinder  of  cnnses  of  aetlon. — ^Three 
causes  of  action,  to  wit:  action  annulling 
and  setting  aside  fraudulent  conveyance 
from  one  of  defendants,  action  under  this 
section  to  determine  adverse  claims  to  real 
property,  and  action  of  ejectment  to  recover 
possession  of  said  land,  with  rents  and 
profits  thereof,  can  not  be  united  and  Joined 
in  one  statement  without  being  separately 
set  forth,  as  distinct  causes  of  action. — 
Pflster  V.  Dascey,  65  Cal.  408,  404,  4  Pac. 
393. 

77.  Same— A  cause  of  aetlon  to  acquire 
title  to  lands  can  not  be  united  with  cause 

of  action  against  a  surviving  trustee  to 
compel  conveyance,  and  demurrer  for  mis- 
Joinder  of  actions  In  such  case  should  be 
sustained. — Reynolds  v.  Lincoln,  71  Cal.  188. 
186,  7  Pac.  176,  12  Pac.  449. 
See,  post.  Parts  II,  III,  this  note. 
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78L  Untgmg^^t  elalm  of^Not  4l»po»ed  of 
tai  •€€!•■  hcrcvii4«r.  —  Where  plaintiff  has 
brought  action  to  quiet  title  afirainst  defend- 
tnt,  claiminsr  that  he  holds  simply  a  mort- 
(tse  as  security  for  money  due,  court  can 
not  decree  that,  upon  failure  of  plaintiff  to 
pay  amount  remainingr  unpaid  on  mortsrasep 
all  his  rlfirht  and  title  to  mortsaffed  prem- 
ises ahall  cease  and  determine,  and  title  of 
defendant  thereto  shall  be  ^ood  and  valid, 
and  plaintiff  shall  be  barred  from  assert! ngr 
any  claim,  interest,  or  title,  unto  said  prem- 
ises. The  proper  Juderment  would  be  that, 
apoD  failure  of  plaintiff  to  pay  said  amount 
within  time  specified  by  court,  action  should 
be  dismissed. — ^Boyce  y.  Fisk,.110  Cal.  107, 
lie.  42  Pac  478. 
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n.  SuMe  —  Altkovsh  plsilAtllK  esut  not 
Ikavc  kls  title  «nlcte4t  where  he  has  land  sub- 
ject to  his  own  mortgrafire,  while  money  for 
which  mortgage  was  griven  remains  unpaid, 
still  defendant  can  have  no  affirmative  rem- 
edy for  his  debt  barred  by  statute. — Boyce 
T.  Flak,  110  Cal.  107,  116,  42  Pac.  473. 

N.  IVavlSsUblo  waters  —  Grant  of  aoU 
■■der,  Kirea  bo  riffht  to  obatraet. — It  is  un- 
doubtedly true  that  errant  of  soil  under 
narlgable  waters  carries  with  it  no  rierht  to 
obstruct  navigation  and  that  state  may  en- 
join its  flrrantees  or  their  successors  from 
erecting  or  maintaining:  structures  which 
will  impair  or  interfere  with  exercise  of 
pnbUc  rigrht,  if  interference  is  of  character 
that  constitutes  it  public  nuisance,  and 
where  each  of  several  defendants  seems  to 
act  independently  of  others  in  erectingr  and 
nalntainlngr  separate  structures,  which  are 
tlleged  to  obstruct  navigation  of  bay  and 
estuary,  each  may  be  liable  in  separate  ac- 
tion by  attorney-sreneral  to  quiet  title  of 
ttate  thereto. — People  v.  Oakland  W.  F.  Co., 
lis  Cal.  2S4,  248,  50  Pac.  805. 

81.  Object  of  these  seetlons  Is  to  enable 
plaintiff  to  dispel  whatever  may  be  re- 
nrded  by  third  persons,  as  well  as  by 
defendant,  as  cloud  upon  his  titll,  for  even 
though  defendant  makes  no  adverse  claim, 
third  persons  may  regard  plaintiff's  title  as 
heing  subject  to  an  adverse  claim  of  def end- 
snt.  which  would  be  cloud  upon  plaintiff's 
title,  depreciating  its  value,  and  which  he 
would  be  entitled  to  have  removed  by  de- 
cree of  court,  so  that  his  record  title  may 
appear  perfect  to  all  persons  whom  it  may 
thereafter  concern.  —  Bulwer  Consol.  Min. 
Co.  T.  standard  Consol.  Min.  Co.,  88  Cal.  589, 
»».  M  Pac.  1102. 

8X  Owaeraklp  im  plaintiffs— And  lack  of 
title  or  c««ity  Ib  defendants  detemlned. — 

Plaintiffs  entitled  to  possession  of  premises 
nay  bring  an  action  against  defendants  to 
^tain  judgment  that  plaintiffs  are  legally 
ovatrs  of  certain  lands,  that  defendants 
have  BO  legal  estate,  nor  any  equities  such 
^  wonld  entitle  them  to  retain  possession 
*•  tgaiiist  title  of  estate:  and  that  they 
^▼«  no  equities  which  would  Justify  decree 
*B  thalr  favor  as  against  legal  owner  in 
ww'tMlon. — ^People  ex  rel.  Love  v.  Center, 
^  CaL  551,  559.  5  Pac.  268,  6  Pac.  481. 


8S.  Partition,  right  to  — JnatlHes  action 
kerennder* — If  action  for  partition  will  lie 
in  given  case,  then  action  by  holder'  of 
equitable  title  against  parties  claiming  ad- 
verse equities  should  be  recognized  and 
countenanced  under  this  section  of  code. — 
Tuffree  v.  Pplhemus,  108  Cal.  670,  677,  41 
Pac.  806. 

84.  Personal  property^ Not  subject  of 
action  to  quiet  title* — If  property  described 
in  complaint  in  action  to  quiet* title  be  not 
jeal  property,  action  can  not  be  maintained, 
for  no  action  will  lie  in  this  state  merely 
to  quiet  title  to  personal  property. — Fudic- 
kar  V.  £3ast  Riverside  Irr.  Dist.,  109  Cal.  29. 
86,  41  Pac.  1024. 

As  to  action  to  detemtlne  adverse  elnims 
to  personalty*  see,  post,  fi  1050  and  note. 

85.  Pipe-line  and  water-right— >01ainis  to, 
real  property. — ^A  claim  by  plaintiff  in  ac- 
tion to  quiet  title  to  certain  water-right, 
and  pipe-line  and  canal  used  in  carrying  of 
same,  is  claim  to  real  property,  and  such 
claim  may  be  maintained.  —  Fudlckar  v. 
East  Riverside  Irr.  Dist.,  109  Cal.  29,  86,  41 
Pac.  1024. 

86.  Plaintiff's  title  mvst  be  superior. — ^In 

suit  to  quiet  title,  plaintiff  must  obtain 
judgment  upon  strength  of  his  own  title, 
and  if  it  be  shown  that  he  has  no  title,  it 
becomes  immaterial  to  inquire  into  defend- 
ant's rights. — Schroder  v.  Aden  Gold  Min. 
Co.,  144  Cal.  628,  630,  78  Pac.  20. 

87.  In  an  action 'to  quiet  title  the  plain- 
tiff must  rely  exclusively  on  the  strength  of 
his  own  title,  not  on  the  weakness  of  that 
of  his  adversary. — Klumpke  v.  Henley,  84 
Cal.  App.  85,  sub  nom.  Klumpke  v.  Moreno, 
140  Pac.  818. 


88.  Possession  in  plalntlff-^Not  noiv 
qnlred  in  order  to  maintain  aetion  to  quiet 
title. — People  ex  rel.  Love  v.  Center,  66  Cal. 
551,  555.  6  Pac.  263.  6  Pac.  481;  Brusle  v. 
Gates,  80  Cal.  462,  465.  22  Pac.  284;  Landre- 
gan  V.  Peppln,  94  Cal.  465,  466,  29  Pac.  771; 
Casey  v.  Leggett.  125  Cal.  672,  58  Pac.  264; 
Reiner  v.  Schroeder,  146  Cal.  411,  416,  80 
Pac.  517;  More  v.  Stelnbach,  127  U.  8.  70.  84. 
82  L.  ed.  51,  56,  8  Sup.  Ct.  Rep.  1067. 

69.  Same— Was  essential  under  Praetlee 
Aet.  —  Possession  by  plaintiff  at  time  of 
commencement  of  action  was  essential  un- 
der section  254  of  Practice  Act. — Rico  v. 
Spence.  21  Cal.  504,  510;  Lyle  v.  Rollins,  25 
Cal.  437,  440;  Ferris  v.  Irving.  28  Cal.  645. 
647;  Sepulveda  v.  Sepulveda,  89  Cal.  18,  18. 

As  to  occupation,  unless  adverse,  deemed 
to  be  under  legal  title,  see,  ante,  §  321  and 
note. 

As  to  ponsession  of  part,  whether  poHiies- 
slon  of  whole,  see.  ante.  §fi  822.  823  and 
notes. 

As  to   presumption  of  possession  by  om« 
holding  legal  title,  see,  ante.  §  881  and  note. 

As  to  right  of  possession  not  affeete^  %y. 
descent  cast,  see,  ante,  §  327  and  note. 

As  to  when  poosesslon  will  bo  pren 
see,  ante,  i  321  and  note. 
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fN>.  Publication  of  •vimmoBs  —  May  be 
made  In  action  to  aniet  title,  and  Judsrment 
against  nonresident  based  thereon  is  not 
void  although  he  does  not  appear,  as  Judg- 
ment, so  far  as  It  settles  title.  Is  in  nature 
of  one  in  rem. — Perkins  v.  Wakeham,  86 
Cal.  580,  681,  683.  21  Am.  St.  Rep.  67,  26 
Pac.  61. 

Aa  to  publication  of  •ummons  generally, 

see,  ante,  §§412  et  seq.  and  notes. 

•1.  Record-title  asaiast  poMCMoiy-tltle 
•—A  dovd  vpon  tltlc^ — Adverse  possession 
ripened  Into  title,  with  paper  title  in  defend- 
ant  which  has  ceased  to  have  vitality,  and 
was  Incapable  of  affording  the  basis  of  any 
rights  or  claim  as  against  plaintiff,  recog- 
nized In  law  or  equity,  but  which  was 
nevertheless  of  record,  while  evidence  of 
plaintiff  rests  in  part  in  parol,  constitutes 
cloud  upon  plaintiff's  title,  and  tends  to  de- 
preciate its  value,  and  plaintiCE  is  at  all 
times  liable  to  be  called  upon  to  litigate  it. 
Such  facts  present  proper  case  for  deter- 
mining adverse  claim  of  defendant,  and  for 
removing  cloud  under  statute. — Arrington 
V.  LIscom,  34  Cal.  365,  388,  94  Am.  Dec.  722. 

A«  to  dond  on  title,  see  pars.  10-16,  this 
note. 

02.     Relief    In    eqvlty— Bnlarged    by    tbls 

section.  —  Tl^s  statute  enlarges  class  of 
cases  in  which  equitable  relief  could  for- 
merly be  sought  in  quieting  title.  It  author- 
izes interposition  of  equity  in  cases  where 
previously  bills  of  peace  would  not  lie. — 
Curtis  V.  Sutter,  15  Cal.'259,  262. 

as.  Right  to  pvrchase— May  ponslbly  be 
qnleted  as  against  trespass. — The  provi- 
sions of  this  section  have  been  held  to  be 
broad  enough  to  include  equitable  title  to 
real  property,  and  It  may  be  that  right  to 
purchase,  under  act  of  1887.  may,  under 
some  circumstances,  be  quieted  as  against 
unlawful  trespass.  Question  is,  whether 
plaintiff  has  established  right  under  allega- 
tion of  ownership,  such  as  would  entitle 
it  to  relief  asked. — San  Jose  L.  &  W.  Co.  v. 
San  Jose  R.  Co.,  129  Cal.  673,  677,  62  Pac. 
269,  affirmed  189  U.  S.  177,  47  L.  ed.  766,  23 
Sup.  Ct.  Rep.  487. 

fM.  Separate  property  of  spouses^In  ac- 
tion for  divorce. — Title  to  same,  when  put  in 
issue  in  such  an  action,  may  be  determined 
by  the  court  as  fully  as  in  any  other  action 
more  directly  involving  such  title,  and 
when  so  determined  becomes  res  adjudl- 
cata  in  all  future  actions  relating  thereto. 
Allen  V.  Allen,  169  Cal.  201,  113  Pac.  160. 

fW.  State  tide-land  commtasioners— <?an 
grant  no  title  to  land  above  shore-line  at 
ordinary  liigh  tide. — Plaintiff  can  not  bring 
action  to  quiet  adverse  title  to  land,  where 
plaintiff  deralgns  his  title  under  deed  of 
state  tide-land  commissioners,  state  not 
having  any  title  to  land  at  that  time  bound- 
ary of  which  was  not  below  shore-line  of 
Mission  Bay  at  ordinary  high  tide,  but  was 
within  limits  of  pueblo  of  city  of  San  Fran- 
cisco.— United  States  L.  Assoc,  v.  Pacific 
Imp.  Co.,  139  Cal.  370,  376,  69^  Pac.  10C4,  72 
Pac.   988. 


IKI.  State's  title  to  lands  —  DctcrMlaed 
herennder.— Under  this  section  action  may 
be  brought  by  people  of  state,  not  only  to 
annul  patent,  but  for  decree  that  plaintiffs, 
out  of  possession,  are  legal  owners  entitled 
to  possession,  and  that  defendants  have 
acquired  no  rights  under  act  of  legisla- 
ture. That  question  is  to  be  determined 
upon  evidence  that  defendants  or  their  pre- 
decessors did,  or  did  not,  reclaim  lands,  or 
at  least  that  governor  and  attorney-general 
had  so  certified,  as  required  by  acts  of  leg- 
islature (Stats.  1877-8,  p.  868).— People  ex 
rel.  Love  v.  Center,  66  CaL  661,  666.  6  Pac 
263,  6  Pac  481. 

97.     Statute  of  Umttatioas— Bar  to  action. 

—Plea  of  statute  of  limitations  may  be  in- 
terposed in  action  in  equity  as  well  as  one 
in  law,  and  this  without  changing  character 
of  action;  indeed,  "one  of  defenses  peculiar 
to  court  of  equity  is  lapse  of  time." — Han- 
cock V.  Plummer,  66  Cal.  337,  388,  5  Pac  514. 

•8.  Same  — Action  barred  by  flve-year 
limitation. — In  action  to  correct  mistake  in 
conveyance,  to  compel  defendant  to  execute 
deed  conveying  to  plaintiff  land,  executed 
by  mistake  in  former  conveyances,  and  to 
quiet  plalntlfTs  title  thereto,  action  is  not 
barred  except  by  five-year  limitation  stat- 
ute.—Murphy  v.  Crowley.  140  Cal.  141.  146 
73   Pac.    820. 
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••.     Same — ^Does    not    ma    while     aetloa 
pendiag.— Statute  of  limiutions  as  between 
parties  to  action  of  partition  does  not  run 
while    such    action    is   pending.— Christy   v 
Spring  Valley  W.  W.,  97  Cal.  21,  28,  31  Pac 
1110. 

100.     Same— Rnle    to    determiae    delay.— 

Where  defendant  asserts  no  equitable 
rights,  and.  whatever  may  be  said  as  to 
form  of  action,  it  is  simply  to  recover  land 
statute  of  limitations  plainly  furnishes  rule 
by  which  to  determine  whether  delay  to 
assert  right  Is  fatal.— Anzar  v.  Miller.  90 
Cal.  342,  346,  27  Pac.  299. 

As  to  certain  disabilltiea  exelnded  fk^M 
time  to  commence  actions,  see,  ante.  1828 
and   note. 

Aa  to  landlord  and  tenant,  presvmpttoa 
•s  to  tenant's  possession,  see,  ante.  «  326 
and  note. 

As  to  occnpatioB  deemed  under  legnl  title, 
unless  adverse,  see.  ante.   \  821   and  note. 
As  to  persons  under  disabilltiea  excluded 

tlTsi   o*^*   *?   commeace   action,   see,   ante. 
8  328  and  note. 

Aa  to  seisin  within  Ave  years,  wben  nccca. 
•ary  In  action  or  defense  arising  out  of 
title,  see.  ante.   \\  318,  819  and  notes. 

As  to  when  state,  people  of.  wOl  not  sue. 

see.  ante.  S§  316,  816  and  note. 

101.  Subsequent  action  upon  Judgmcut— 
In    action    to    determine    adverse    claim  — 

One   claiming   title   to  mining   ground    mky 
bring    action,    under    this    section    to    quiet 
title,    against    defendant   denying   his    title 
and  claiming  title  thereto  by  former  Judg- 
ment   of    court,   in   which    said   action    has 
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of  same  nature  as  this,  to  determine  ad- 
verse claim  of  defendants  to  property  men- 
tioned and  described  in  complaint. — Russell 
▼.  Brosaeau,  65  Cal.  605,  606,  4  Pac.  643. 


MS  of  aeetloa  bread^Iaelvdc  all 
clatma. — This  section  is  very  broad 
in  its  terms  and  Includes  all  adverse  claims, 
from  claim  of  title  In  fee  to  smallest  lease- 
ho]d«  and  unquestionably  it  is  duty  of  de- 
it  to  set  out  his  case,  whatever  it 
ly  t>e.  'When  called  upon  under  this  sec- 
tion of  code.  If  he  has  an  adverse  claim. 
-wlkiclft  will  support  issue  at  law  upon  which 
lie  desires  Jury  trial,  it  is  his  duty  to  set 
out  ttiat  claim,  make  that  issue,  and  de- 
mand Jury  trial. — ^Landresan  v.  Peppin,  94 
Cat.   465,   467.  29  Pac.  771. 

l^S.  Ttsie  to  contmeaee  action^LImited 
mmlT  Iby  cootiasooa  adverse  posseasloa. — 
T^ime  to  commence  action  under  this  section 
is  limited  only  by  continuous  adverse  pos- 
session of  lands  for  ten  years  on  part  of 
defendant.  Mere  assertion  of  adverse 
olaim.  without  possession,  or  any  proceed- 
inips  to  enforce  it.  can  never  ripen  into 
Xie^al  or  equitable  risht  as  agrainst  one 
seised  of  le^al  estate,^  when  adverse  claim 
was  first  asserted.  Bach  day's  assertion  of 
adverse  claim  erives  cause  to  "quiet  title" 
until  such  action  has  been  brouarht, — People 
ex  ret.  Love  v.  Center,  66  Cal.  561,  565,  5 
26S,    6  Pac.  481. 


been      brougrht,    said    former    action    beinsr      asralnst  him  in  any  event. — Yoakam  v.  Kin- 

sery.   126  Cal.  30,  32,  58  Pac.  324. 

106.  Same— Conveyance  of  leffal  title  can 
not  be  enforced  by  action  under  this  sec- 
tion, where  same  is  held  in  trust  for  plain- 
tiff by  defendant. — Harridan  v.  Mowry,  84 
Cal.  456,  467.  22  Pac.  658.  24  Pac.  48.  See 
Frost  V.  Spltley,  121  U.  S.  562,  30  L.  ed. 
1010,  7  Sup.  Ct.  Rep.  1129. 

107.  User,  elaiai  to  riirht  of-^As  adverse 
elaim  to  real  estate. — If  one  in  adverse  pos- 
session of  land  of  another  should  construct 
reservoir  on  land  occupied,  with  canal  or 
pipe-line  laid  therefrom  to  his  lands,  in 
vicinity,  and  should,  durinfir  long:  period, 
habitually  use  it  for  that  purpose,  and  more 
especially  If  it  could  be  put  to  no  other 
use,  this  would  clearly  indicate  his  inten- 
tion to  permanently  use  site  of  reservoir 
and  canal  exclusively  for  that  purpose,  and. 
under  maxim  omne  majus  continet  in  se 
minus,  claim  thus  to  use  it  would  be  neces- 
sarily involved  in  sreneral  adverse  claim 
to  land. — Cavanaugrh  v.  Wholey,  148  Cal. 
164.   168.   76  Pac.  979. 

lOS.  Same— As  distinct  f^m  riffht  of 
posses«ion»  determined  hereunder. — Where 
in  action  to  quiet  title,  precise  question  to 
be  considered  is  whether  there  can  be  claim 
of  right  adverse  to  owner  by  one  In  posses- 
sion.— this  question  can  not  be  otherwise 
answered  than  in  affirmative;  for  not  only 
may  there  be  claim  of  such  rigrht  distinct 
from  claim  to  possession,  but  where  there 
is  no  such  antecedent  claim,  and  user  of 
way  is  such  as  to  show  intention  perma- 
nently to  devote  land  to  use,  adverse  claim 
to  land  will  necessarily  include  claim  to  use  I 
land  for  particular  use  indicated,  and  will  : 
thus  constitute  adverse  claim  to  right  of  j 
way  used. — Cavanaugh  v.  Wholey,  143  Cal. 
164,    168,    76    Pac.    979. 

As  to  venae  of  action  to  quiet  title,  see, 
ante,   §  392  and  note. 

109.  Void  certifleate  of  tax-collector— A 
cloud  upon  title. — Where  certificate  of  sale 
Issued  by  tax-collector  was  void,  because 
land  was  sold  for  sum  greater  by  one  dollar 
than  was  authorized  by  law,  upon  suppo- 
sition that  deed  itself,  when  executed,  may 
not  properly  show  purchaser's  title  to  be 
void,  and  no  actual  cloud  rested  on  plain- 
tilT's  title,  an  action  to  cancel  certifleate 
under  this  section  is  proper  one. — Axtell  v. 
Gerlach,  67  Cal.  488,  8  Pac.  34;  Ormsby  v. 
Ottman.  29  C.  C.  A.  295,  85  Fed.  492,  498. 

As  to  cloud  on  title*  see  pars.  10-16,  this 
note. 

110.  Void    proceedinv*— Not    support     to 
cloud  upon  title. — ^Where  adverse  claim   of 
defendant  rests  upon  proceedings  which  are 
void  upon  their  face,   this   objection   is   not 
available    in    action    to    determine    an    ad- 
verse   claim    under    this    section.      Such    an 
action    may    be   maintained   against    person 
who  claimed  under  void  tax-deed;  Judgment 
in    such    action    that    defendants    have     no 
right,  title,  or  interest  in  or  lien  upon  land 
in  question,  is  equivalent  to  Judgment  can- 


1*4.  Trn«t»  title  in— Will  not  sustain  ac- 
tMmm  kerennder. — Where  the  legal  title  was 
conveyed  to  the  wife,  and  the  purchase 
money  w^as  paid  from  the  community  prop- 
erty <the  husband's  earnings  after  mar- 
risK^e>.  and  wife  took  title  in  her  name 
witbout  his  knowledge  or  consent,  and  held 
{^  adversely  to  him,  she  took  and  held  it  in 
trust  for  marriage  community.  Trust  re- 
sulted from  fact  that  purchase  money  was 
community  property.  Having  at  least  legal 
title,  she  could  convey  to  defendants,  and, 
if  pl&intlff  is  entitled  to  any  relief  against 
tbem.  it  can  be  only  adjudicated  that  they 
Inld  legal  title  in  trust  for  benefit  of  com- 
munity, but  such  right  is  not  appropriate 
to  action  merely  to  quiet  title  under  this 
section. — Shanahan  v.  Crampton,  92  Cal.  9, 
IS,   2S    Pac.    60. 

lOS.  Plaintiff,  surviving  husband,  who, 
'With  bis  -wife,  had  agreed  that  all  property 
then  standing  in  name  of  either  of  them 
«ras  community  property,  including  land 
mentioned  in  complaint,  which  land  was 
covered  by  mortgage  held  by  plaintiff  and 
his  'vrife.  at  time  of  death  of  latter,  as 
security  for  promissory  note  payable  to 
them  jointly,  and  plaintiff  and  one  McKin- 
l^y^  special  administrator  of  wife's  estate, 
^t^t^iTied  judgment  and  decree  in  action  for 
foreclosure  of  mortgage,  and  defendant  be- 
^j^xne  nominal  purchaser  at  sale,  and  there- 
after became  administrator  as  successor  to 
MclClnlar. — since  defendant,  Kingery,  ad- 
ministrator, held  individually,  legal  title  in 
trust,    plaintiff   could   not  maintain   action 
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celinfiT  all  papers  and  proceedinffs  upon 
which  defendant's  claim  is  founded  and  has 
same  effect.  Defendants  having  no  rl^rht, 
title,  or  interest  in  or  lien  upon  lands  in 
question,  are  not  injured  by  this  part  of 
judgment,  which  purports  to  cancel  assess- 
ments and  oertiflcates  of  sale  upon  which 
their  adverse  claim  was  founded. — Kittle  ▼. 
Bellesarde,  86  Cal.  566,  664,  26  Pac.  656. 

As  to  elovd  on  title,  see  pars.  10-16,  this 
note. 

111.  Water-rlffht— A  clmlm  to  real  estate 
and  subject  of  action  herevader* — If,  in  ac- 
tion to  quiet  title,  in  allegations  of  com- 
plaint pleader  denominates  his  claim  as 
mere  rigrht  of  way,  but  on  trial,  laneruaere 
of  conveyances,  which  are  part  of  com- 
plaint, and  which  control  as  to  description, 
shows  that  there  is  definite  interest  or  es- 
tate in  canal  or  pipe-line,  that  interest  is 
corporeal  estate,  and  not  an  esasement  or 
servitude  at  all,  and  to  that  estate  water- 
right  is  appurtenant,  and  risrht  to  which 
may  be  determined  under  action  in  this  sec- 
tion.— Fudickar  v.  East  Riverside  Irr.  Dist., 
109  Cal.  29,  30,  37,  41  Pac.  1024. 

See,  also,  pars.  37,  128-180,  this  note. 

112.  Same— Easemeiit  may  be  determined 
In  action  berennder. — Action  may  be  brought 
under  this  section  to  quiet  title  to  claim  of 
rigrht  of  way  for  water-ditch,  allegred  to 
have  existed  as  easement  upon  land,  which 
had  been  obviously  and  permanently  used 
by  plaintiff,  "whose  estate"  was  "trans- 
ferred, for  benefit  thereof,  at  time  when 
transfer  was  agreed  upon  or  completed," — 
Riverside  L.  &  Irr.  Co.  v.  Jensen,  73  Cal. 
550,   554,  15  Pac.  131. 

See  par.  87,  this  note. 

lis.  Same— Riparian  riirhts  of  defend- 
ants,   determined    in    action    iiercunder. — In 

action  to  quiet  alleged  title  of  plaintiff  to 
use  of  water  of  certain  stream  in  San  Ber- 
nardino county,  defendants  alleging  that 
they  and  their  predecessors  in  interest  were 
owners  of  body  of  land  situate  upon  creek 
several  miles  above  land  of  plaintiff,  that 
they  had  right  to  use  water  as  riparian 
proprietors  and  for  irrigation,  domestic 
use  and  watering  of  stock,  by  virtue  of  an 
appropriation  and  continuous  adverse  use 
thereunder,  upon  issues  presented  by  plead- 
ings, it  was  duty  of  court  to  determine  and 
declare  extent  of  right  of  defendants,  as 
well  as  that  of  plaintiff. — Southern  Cal.  Inv. 
Co.  V.  Wilshlre,  144  Cal.  68,  69,  77  Pac.  767. 

114.  IVrit  of  possession— Issned  wlicn 
action  in  ejectment  dismissed. — Where 
plaintiff  began  action  in  ejectment  against 
defendant  for  recovery  of  premises  upon 
same  day  that  he  began  action  to  quiet  title 
under  this  section,  and  latter  action  came 
to  judgment  first,  and  thereupon,  by  stipu- 
lation of  parties,  electment  was  dismissed, 
oach  party  paying  his  own  costs,  Judgment 
(if  dismissal,  whatever  its  effect,  could  not 
be  set  up  to  defeat  motion  for  writ  of  pos- 
session.— Landregan  v.  Peppin,  94  Cal.  465, 
469,  29  Pac.  771. 
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II.  PARTIBS  PLAINTIFF. 

As  to  riffht  of  personal  represcntntlTe  t» 
maintain  action  to  «vl«t  title,  see  note  Ann. 
Cas.  1918A.  996-999. 

As  to  sniliclency  of  pooaeoalon  by  ase^t 
or  tenant  to  enable  principal  or  landlord  t» 
maintain  the  action*  see  'note  18  Ann.  Cas. 
860. 

As  to  title  svlBclent  to  enable  a  person  to 
maintain  an  aetton  to  qnlet  title,  see  Kerr's 
Cyc.  ClY.  Code,  2d  ed.,  f  1006  and  note. 

115.  Action  under  code— Bron^ht  by  per- 
son out  of  pooseasion. — This  section  of  code 
is  like  section  254  of  Practice  Act,  except 
that,  since  adoption  of  code,  action  may  be 
brought  by  one  out  of  possession. — People 
V.  Center,  66  Cal.  551,  655,  5  Pac  263,  6  Pac. 
481;  Casey  v.  Leggett,  125  CaL  664,  672,  54 
Pac.   264. 

As  to  adverse  parties,  see,  ante,  §8  S22- 
825   and   notes. 

As    to    claimant    out    of    possession*     see 

pars.    136,    187.    this   note. 

As  to  parties  to  action,  see,  ante,  Sfi  S79 
et  seq.  and  notes. 

As  to  tenant  boldin^  landl€»rd's  title,  see. 
post,   8  1926   subd.    4   and  note. 

116.  Administrator— Action  by,  same  an 
action  by  Icffal  owner. — An  action  broug^ht 
by  administrator,  to  set  aside  deed  of  con- 
veyance of  land  made  to  defendant  by- 
plaintiff's  intestate  few  days  before  lier 
death,  to  quiet  title  on  ground  that  al- 
leged deed  was  absolutely  void,  for  wa.nt 
of  capacity  in  grantor,  and  that,  in  fact, 
no  such  deed  was  made  by  him,  case  is  but 
ordinary  case  of  suit  brought  to  quiet  title 
by  legal  owjier,  and  there  can  be  no  doubt 
of  competency  of  administrator  to  main- 
tain it. — Collins  v.  O'Laverty,  136  Cal.  31 
32,    68    Pac.    327. 

117.  Same^— Difference  between  lesnl  aa^i 
eqnl table  estates  unimportant. — An  execu- 
tor or  administrator  may  maintain  action 
under  this  section,  necessary  in  order  to 
protect  his  possession  or  reduce  to  posses- 
sion property  of  estate  held  by  others,  in 
application  of  this  rule  difference  between 
legal  and  equitable  estates  is  of  no  prac- 
tical importance;  they  are  both  estates  or- 
iginating by  law,  held  under  law,  and  in 
that  sense  are  legal  estates. — Collins  ^v 
O'Laverty,  136  Cal.  32,  35,  68  Pac.  327. 

lia  Same — ^Same — Only  one  form  of  ae« 
tiou.— In  this  state  there  is  but  one  juris- 
diction and  one  J'orm  of  action  of  rights" 
legal  and  equitable,  both  classes  being  re- 
garded as  equally  real  or  as  equally  un- 
real,— that  is  to  say,  on  legal  side  of  court" 
legal  title  is  alone  regarded;  on  equity  si<le' 
equitable  title  only,  legal  title  being  re- 
garded as  non-existent  except  so  far  aa 
may  be  necessary  to  effectuate  equitable 
right;  an  action  therefore  could  have  been 
maintained  by  plaintiff's  intestate  in  her 
lifetime,  and  It  follows  therefore  that  by 
express    provision    of    this    code,    action     to 
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quiet    title 
adm  ini  st  rsL  t 
CaL    32,     S6, 


be  now  maintained  by  her 
-Collins     V.     O'Laverty,     136 
827. 


rlffht  of  action^ — Admin- 
interest  in  decedent's  real  es- 
meaningr  of  this  statute,  and,  if 
asciertinfir  claim  adversely  to 
It,  lie  may  maintain  action  un- 
der tills  section. — Pennie  v.  Hildreth,  81  CaL 
127.    130,     22     P&c.    398. 


istrator  lis 
tate.  ^wrttlii 
anotlier  ti 
sucli    int 


IX^.  9mkmamm.  MCtyht  of  poMieasion  sole  tost. 
— Sole  test  of  administrator's  rigrht  to  ac- 
tion to  determine  title  to  land  is  ri^ht  of 
estate*  to  i>os8e8Ston  of  property.  If  rifirht 
exists,  tliez^  ri^ht  of  action  exists;  and  it 
will  ma.lKe  xio  difference  if,  in  order  to  re- 
cover i>roi>ert3r  to  possession  of  which  es- 
tate is  entitled,  it  should  become  necessary 
to  cs.noel  voidable  deed,  or  otherwise,  ac- 
cording- to  e<iui table  practice,  to  dispose  of 
oatBtAndinsT  lesral  title. — Collins  v.  O'Lav- 
ertjr,    136    Oa.1.    32,  85,  68  Pac.  827. 

tm%MkimtTmiofm  riffht  to  pomoMiloB. 

or     this    state,    all    property    of 

>d rea.1     and    personal — remains     in 

Ion  olT  administrator  until  adminis- 
tratiovK  of  estate  is  had,  when  decree  of  dis- 
trlbutiorft  is  made  by  probate  court,  and 
rait  under  this  section  is  properly  brousrht 
in  bis    na.n:ie   a.nd  is  prosecuted  for  benefit  of 

urtis  V.  Sutter,  15  Cal.  259,  264. 


—  by 
dec 


lion— Title   perfected 

^y^  avus^saiauo  aetloa. — Party  in  possession, 
whose  ri^^l&t  la  perfected  by  adverse  posses- 
sion durtnST  l>«riod  prescribed  by  statute  of 
Umitatioxi.s,  as  well  as  others,  is  entitled 
to  brins*  tiis  action,  under  section  254  of 
Practice  ^ct,  to  determine  adverse  claim, 
or  remove  cloud  which  would  thenceforth 
diminisli  value  of  his  property. — Liebrand 
V.    Otto.      BS     CaL    242,    248. 

<g^jf  Sas^e— ->Airsinst  reeord-tltle. — There 
Ig  Q0  rea-son  why  party,  who  has  been  in 
j^^Y^PS^  possession  for  period  of  time* 
w^hicH,  vinder  statute  of  limitations,  vests 
bim  witla  title  against  all  the  world,  may 
not  t>rin^  bis  suit  against  party  claiminfir 
snder  record- title,  to  have  claim  deter- 
mined, and  adjudflred  null  and  void  as 
against  liina- — -Arrin^on  v.  Liscom,  34  Cal. 
2^2  270.  94  A.ni.  Dec.  722;  Liebrand  v.  Otto, 
5€    Cal-  '242.     247. 

iS^^me '—  Beyoad  statvte  of  Ilmlta- 
,rty  in  possession,  whose  risrht  is 
ner^^ctm^  by  adverse  possession  duringr  pe- 
riod nrescribed  by  statute  of  limitations,  as 
well  a^  others,  is  entitled  to  bring:  his  ac- 
tlon«  under  section  264  of  Practice  Act,  to 
^^^^PQ^lQe  adverse  claim  or  remove  cloud 
wbicli  ^would  thenceforth  diminish  value  of 
1^1^  »»roi>e«'ty. — ^Arrlngton  v.  Liscom,  84  Cal. 
TX^     94    Am.    Dec.    722. 

j^iPter— sc^nlrcd  title— Settia^p  vp  by 

.^B^aital     eomplaint^ — In    an    action    to 

^~"Jet    title,  the  plaintiff  has  no  rigrht  to  set 

^y      supplemental    complaint,    after-ac- 

Qolred     title,    1'  In  fact  he  had   no   title   at 

the     com »*»«n cement   of  the  action. — Rowley 

34  Cal.  App.  184,  167  Pac.  162. 


126.  But  a  title  subsequently  acquired 
from  a  defendant  and  cross-defendant  may 
be  set  up  in  answer  to  a  cross-complaint, 
tenderinflT  new  issues  relating  to  the  date 
of  filing  of  the  cross-complaint,  and  such 
after-acquired  title  is  available  as  a  de- 
fense to  the  cross-action. — Rowley  v.  Davis, 
34  Cal.  App.   184,   167   Pac.   162. 

127.  A  recorded  instrument  containing  a 
declaration  that  a  deed  of  trust  was  in 
fact  Intended  as  a  mortgrase,  executed  by 
the  errantor  in  the  deed  of  trust,  was  in- 
sufficient to  impart  notice,  where  it  failed 
sufficiently  to  identify  the  deed  of  trust  or 
the  land  conveyed. — ^Rowley  v.  Davis,  34 
Cal.  App.   184,   167  Pac.  162. 

128.  Approprlstor  of  water— Rliriits  of. — 

The  risrht  of  the  appropriator  of  water, 
who  has  posted  the  notice  required  by  sec- 
tion 1422  Civil  Code,  althouerh  not  as  yet  a 
title,  is  an  interest  in  realty,  which  may  be 
protected  under  the  provisions  of  this  sec- 
tion by  an  action  to  determine  the  validity 
of  conflicting  claims  adverse  to  his  own. — 
Inyo  Consol.  Water  Co.  v.  Jess,  161  Cal.  516, 
521,  119   Pac.   934. 

As  to  a  water-rlirlit  bcinir  a  claim  to  real 
property  snbject  to  aa  aetloa  licroiuider»  see 

pars.    Ill,    168.    this    note. 

129.  A  court  of  equity  may  entertain  an 
action  to  quiet  title  to  water  not  immedi- 
ately available  and  may  grant  appropriate 
relief.  —  Byington  v.  Sacramento  Valley 
West  Side  Canal  Co..  170  Cal.  124,  148  Pac. 
791. 

180.  Same  — Riffht  to  water  — As  <<real 
property." — The  right  of  a  stockholder  in  a 
mutual  water  company  (under  fi  824  of 
Civil  Code),  by  virtue  of  his  ownership 
of  stock,  to  receive  a  specified  quantity  of 
water  for  certain  land  is  real  property,  and 
conflicting  claims  arising  thereunder  may 
be  made  the  subject  of  an  action  under 
this  section. — Stone  v.  Imperial  Water  Co., 
173  Cal.  39,  159  Pac.  164. 

ISl.  Attomey-irenera^^llf  ay  brloff  aetloa 
for  state. — Without  any  statute  expressly 
conferring  power,  attorney-general  may 
file  information  in  nature  of  bill  of  chan- 
cery to  annul  patent  or  matter  involved 
in  suit  immediately  concerning  Interest  of 
state. — People  ex  rel.  Pixley  y.  Stratton, 
25    Cal.    242,    243. 


182.     Same— To  determiae  adverse  elalsKS 
to   real    property   owaed   by   state    and    for 

other  incidental  relief,  action  may  be 
brought  by  attorney-general  in  name  and 
on  behalf  of  people  of  state.  Authority 
which  attorney-general  has  to  Institute 
such  proceedings  is  derived  from  consti- 
tution and  laws  of  state  which  give  him 
authority  to  institute  action  in  any  case 
in  which  rights  and  interests  of  people  of 
state  are  directly  involved  without  any 
new  authority  expressly  conferred  by  law. 
— People  V.  Oakland  W.  F.  Co.,  118  Cal. 
234,    238.    50    Pac.    305. 

188,     Samc^-To  laod  nader  waters  of  bay 
of  San  Francisco. — Action  may   be   brought 
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by  attorney- are neral  in  behalf  of  people  of 
state  to  quiet  title  to  bay  of  San  Francisco 
and  all  its  arms,  Including  creek  or  estuary 
of  San  Antonio  Creek,  and  state  havingr 
riirht,  title,  power  and  authority  in,  to,  andt 
over  sanne,  absolutely  and  completely,  sub- 
ject only  to  riflTht  of  United  States  to  su- 
pervision over  navierable  waters  of  said 
bay  and  arms  thereof,  so  far  as  may  be 
necessary  in  exercising  its  rierht  to  regru- 
late  commerce,  with  foreigrn  nations  and 
among:  the  several  states. — People  v.  Oak- 
land W.  F.  Co.,  118  Cal.  234.  240,  60  Pac. 
305. 

184.  Certlilcate  of  parchaac  from  states 
Juatlileii    action    hereunder. — One    who    has 

bought  land  of  state,  and  has  paid  full  price 
thereof,  may  maintain  action  to  quiet  title 
where  state  has  subsequently  made  sale  of 
same  land.  Holder  of  certificate  of  pur* 
chase  from  state,  which  was  merely  naked 
trustee  of  legral  title,  and  is  bound  to  con- 
vey it  to  equitable  owner  on  demand,  had 
no  power  to  sell  land  to  ai^other.  Vested 
rigrht  to  patent  from  state  for  public  land 
is  equivalent  to  patent,  so  far  as  state  is 
concerned,  and  plaintiff's  title  was  sufficient 
CO  support  action  against  defendants. — Pio- 
neer L.  Co.  V.  Maddux,  109  Cal.  633,  €41,  50 
^m.   St.   Rep.    67,   42   Pac.    295. 

As  to  holder  of  eertlflcate  to  pvrehase 
tlde-landa,  see  par.  158,  this  note. 

135.  Same— ClalBft  under,  airalnat  eertlfl- 
cate of  sale  in  foreclosnre. — Action  under 
this  section  may  be  maintained  by  plaintiff 
claiminsr  under  two  certificates  of  purchase 
from  state  of  California  for  land,  as  agrainst 
defendant  claiming  under  certificates  of 
purchase  under  judgment  in  action  fore- 
closing and  annulling  interest  of  defendant 
In  certain  certificate  of  purchase. — Hyde  v. 
Redding,  74  Cal.  493,  494,  16  Pac.  380. 

ISC  Claimant  not  In  posseiision. — An  ac- 
tion to  quiet  title  may  be  maintained  by  a 
claimant  not  in  possession. — Phillips  v. 
Menotti,   167  Cal.   328,  139  Pac.   796. 

See,    also,    par.    115,    this    note. 

137.  Person  out  of  possession  may  main- 
tain action  to  determine  adverse  claim,  es- 
tate, or  interest  in  land  under  above  sec- 
tion.— See  More  v.  Steinbach,  127  IT.  S.  70, 
84,  32  L.  ed.  51,  56,  8  Sup.  Ct.  Rep.  1067. 

138.  Complaint  hereunder  — Is  eaae  In 
eqnltr. — A  complaint  under  this  section, 
having  no  averments  inconsistent  with 
scope  thereof,  as  heretofore  construed,  pre- 
sents, on  its  face,  case  for  equitable  rem- 
edy. It  seeks  to  have  something  done 
which  court  of  law  cannot  do;  It  invokes 
decree  of  equity,  not  mere  Judgment  at  law, 
which,  in  its  nature  alone,  is  only  for  re- 
covery of  possession  of  specific  real  or  per- 
sonal property,  or  for  damages. — ^Angus  ▼• 
Craven,  132  Cal.  691,  696,  64  Pac.  1091. 

139.  In  action  under  this  section,  com- 
plaint is  to  be  treated  as  bill  In  equity,  and 
general  verdict  of  jury,  therefore,  may  be 
disregarded. — Brandt  v.  Wheaton,  62  Cal. 
430.  433;   Hancock  v.  Plummer,  66  Cal.  337. 


838,  5  Pac.  514;  Reynolds  v.  Lincoln,  71  Cal. 
183,  186.  9  Pac.  176,  18  Pac.  449. 


140.  Same-— Must     state     facta     and     not 
eoncluslon  of  law. — In  action  to  quiet 

title  to  land,  mere  allegation  "that  plain- 
tiff is  owner  of  right  to  purchase  of  de- 
fendant. Birch,  all  following  described  real 
property  situated,"  etc.,  was  mere  con- 
clusion of  law,  not  equivalent  to  allegation 
that  plaintiff  Is  owner, — which  will  be  con- 
sidered as  averment  of  ultimate  fact,  or 
as  conclusion  of  law,  according  to  circum- 
stances,— and  renders  complaint  insuflUcient. 
— Cooper  ▼.  Birch,  137  Cal.  472,  70  Pac.  291. 

141.  Same— Natnre  of  defendant'*  title 
may  be  stated  In. — This  section  evidently 
contemplates  that,  whether  plaintiff  be 
owner  in  fee  or  not.  If  defendant  claims 
interest  adversely  to  his  right  or  title,  such 
as  it  is,  he  is  entitled,  in  action  of  this 
character,  to  have  adverse  claim  deter- 
mined. In  this  view  of  statute  there  is  no 
reason  why  plaintiff  may  not  state  in  com- 
plaint nature  of  his  right  and  title  against 
which  defendant  asserts  adverse  claim. — 
Stoddart  v.  Burge,  53  Cal.  894,  399. 

142.  Same— -Need  not  alleire  company  a 
corporation,  not  elalmlnir  under  it. — Com- 
plaint under  this  section  that  alleges  that 
plaintiff  is  in  possession  and  claims  title 
in  fee  to  described  premises,  and  that  de- 
fendants, and  each  of  them,  claim  estate 
or  interest  adverse  to  him,  is  sufficient.  It 
was  not  necessary  to  allege  that  Mona 
Lake  Hydraulic  Mining  Company  is  a  cor- 
poration. Plaintiff  was  not  claiming  any 
right  under  it  as  a  corporation. — Butterfleld 
V.  Graves,  138  Cal.  155,  156.  71  Pac.  510. 


143.  Samc^-Need  not  allege  natnre  of 
defendant's  elalm. — In  action  under  this  sec- 
tion, it  is  not  necessary  to  allege,  in  com- 
plaint, nature  of  estate  or  interest  claimed 
by  defendant. — People  ex  rel.  Love  v.  Cen- 
ter, 66  Cal.  551,  562,  6  Pac.  263,  6  Pac.  481: 
Hyde  v.  Redding,  74  Cal.  493,  498.  16  Pac. 
380;  Stratton  v.  California  L.  &  T.  Co..  86 
Cal.    353,    361,    24    Pac.    1066. 

144.  Same^lVhere  eaultlea  shonvn  in 
plaintiff,  amend€»d. — Where  evidence  tends 
strongly  to  suggest  that,  though  legal  title 
is  in  defendant,  plaintiff  is  equitably  en- 
titled to  conveyance  from  defendant  as 
purchaser,  with  notice  of  plaint! fTs  equity, 
the  ends  of  Justice  would  be  best  subserved 
by  permitting  plaintiff,  who  has  filed  suffi- 
cient complaint,  to  amend,  so  as  to  avail 
herself  of  her  equities. — Pioneer  L.  Co.  v. 
Maddux,  109  Cal.  638,  641,  60  Am.  St.  Rep. 
67,    42    Pac.    295. 

145.  Contract— Assignee  under,  may  rae 
If  contract  not  fnlfllled. — Where  the  plain- 
tiff brought  an  action  to  quiet  title  to  tract 
of  land,  defendant  had  right  to  a  cross- 
oomplalnt  asking  for  specific  performance 
of  certain  contract,  between  plaintiff  and 
third  party,  where  the  third  party  had  not 
performed  the  conditions  set  forth  in  con- 
tract. In  regard  to  setting  out  trees  and 
caring  for  them,   by  which   he  was  to   be- 


TU.Z,Ch.UI.]        PLAUTTIFr— asaVITABLB   TITLI^— FRANCHISK,  BTC. 


|7S» 


entitled    to    conveyance    of    part    of      from    setting   up    title,    where    it   appeared 


come 

land,  which  contract  had  been  asslsrned  by 
laid  party  to  defendant,  and  recover  Judg- 
ment acr&inBt  plaintiff  in  this  action  to  quiet 
title.— Fleishman  v.  Woods,  136  Cal.  266, 
2SI,   67   Pac    276. 


14C.  gaifi  Baste  •i  claim,  faets  t*  be 
ptwcd  ab«wlBs  validity  of. — If,  in  purely 
eqoitable  action,  rights  of  plaintiff  depend 
entirely  on  contract,  plaintiff  must  show 
existence  of  facts  upon  which  validity  of 
contract  depends,  even'  though  defendant 
it  not  corporation,  but  merely  assisrnee,  be- 
caose  plaintiff  must  come  Into  court  of 
equity  with  clean  hands. — ^Pioneer  L.  Co. 
T.  Maddux,  109  Cal.  633,  641,  60  Am.  St. 
Rep.  67,   42    Pac.    296. 


14r.    SaMCt—Pvrehaae  wader,  no  aetloa  till 

iay«eiit«— Under  contract  to  sell  real  es- 
tate, under  which  defendant  had  paid  part 
of  purchase- money,  and  for  which  defend- 
ant holds  only  lien,  plaintiff  can  not  brinfir 
action,  and  ask  court  of  equity  to  quiet  his 
title  as  agrainst  defendant,  without  restor- 
lagr  money  which  he  has  received  under 
contract. — Benson  v.  Shotwell.  87  Cal.  49, 
sa,  60,  26  Pac.  249;  Heney  v.  Pesoli,  109 
CaL  58,   69,    41    Pac.    819. 


I4BL    Eire«t   of  payneat   of  taxes  by  an- 
•tkcr— Miataice,    and    not    elalm    of    title. — 

The  riffht  to  maintain  an  action  to  quiet 
title  to  a  strip  of  land  can  not  be  defeated 
by  the  fact  that  another  has  paid  the  taxes 
for  a  number  of  years,  not  under  a  claim 
of  title,  but  simply  under  a  mistaken  as- 
lesament. — ^Vanderbilt  v.  All  Persons,  163 
Cal.  607,  126   Pac.   168. 

14t.    B«vltable    title— Owner   of   can    mot 
■elBtaia  actios  asainat  o^wner  of  leval  title. 

—Can  not  be  maintained  by  the  owner  of 
an   equitable    title    asalnst    the    owner    of 
the  leffal  title. — Robinson  v.  Muir,  161  Cal. 
124,  90  Pac.  621. 
See  pars.    9,   88,    169,    this    note. 

IS%,    Batoppel — Hj    acta    of    plain tllf« — In 

action  to  quiet  title  in  favor  of  plaintiff 
vho  was  estopped  from  claiminsr  title  to 
land.  havinfiT  asserted  in  solemn  Judicial 
proceedinar  that  title  of  property  mortera^ed 
vaa  in  estate  of  his  deceased  wife,  and 
B<n  in  himself,  and  surplus  money  received 
br  him  he  had  applied  to  payment  of  mort- 
sa^e-debt.  valid  lien  upon  land  for  which 
he  as  well  as  estate  was  liable,  and  to  pay- 
ment of  funeral  expenses  and  costs  of  ad- 
ministration which  he  had  incurred,  and 
haTlns  conveyed  property  to  defendant,  put 
lilm  in  possession. — Ions  v.  Hardison,  112 
Cal.  260.  268,  44  Pac.  672. 

1ft.  SaMc-^Por  failmre,  witb  kaowledve, 
U  bItc  notice^ — ^Where  wife  executed,  but 
did  not  deliver,  her  deed  to  her  husband, 
who  thereafter  obtained  possession  of  deed 
without  bar  knowledere  or  consent,  and, 
npon  representations  of  his  ownership,  sold 
land  to  third  party,  and  land  thereafter,  by 
mesne  conveyances,  came  to  defendant,  who 
recorded  deed  and  took  possession  and  be- 
8an  to  make  improvements  upon  land,  wife, 
fa  anit  by  her  to  quiet  title,  was  estopped 


that  plaintiff  did  not  repudiate  what  had 
been  done  by  her  husband,  and  no  notice 
whatever  was  sriven  or  steps  taken  to  in- 
form the  ffrantee  that  she  disapproved  of 
his  transaction  until  commencement  of  ac- 
tion nearly  three  years  after. — Baillarsre  v. 
Clark,  146  Cal.  689,  693,  79  Pac.  268. 


1S2.  Same-— Not  created  by  aet  of  de- 
fendant's tenant* — It  can  not  be  claimed 
that  plaintiffs  are  estopped  from  denying 
defendant's  title  to  property  claimed  by 
plaintiff  on  ground  that  defendant  came 
into  possession  by  leave  of  defendant's 
tenant,  admitting  such  to  have  been  fact. — 
Reed  v.  Calderwood,  82  Cal.  109,  111. 

18S.  Francblae  for  wason-road  —  Sap- 
ports  action  asalnat  county.  —  Plaintiff, 
claiminfiT  title  to  wason-road  under  fran- 
chise from  act  of  legislature,  may  brin^ 
action  against  county  where  board  of  su- 
pervisors, by  declaring  waffon-road  public 
higrhway,  denied  plaintiff's  right  to  collect 
proper  tolls  thereon,  and  thus  asserted 
claim  for  and  on  behalf  of  county  to  plain- 
tifTs  interest  in  land  embraced  within 
wagon-road  that  is  adverse  to  plaintiff's 
Interest  therein  and  prevents  free  use  and 
enjoyment  of  his  property,  has  right  to 
have  such  adverse  claim  determined  In  form 
of  action  prescribed  by  this  section. — Welsh 
V.  Plumas  Co.,  80  Cal.  338.  342,  22  Pac.  254. 

104.  Same— Right  to,  determined. — Claim 
to  title  to  wagon-road  as  against  adverse 
claim  of  county,  where  claimant  claims 
to  have  accepted  franchise  as  tendered  by 
legislature,  under  which  alone  road  could 
be  acquired,  but  where  plaintiff  failed  to 
prove  such  acceptance,  was  properly  de- 
termined adversely  to  plaintiff  in  action 
under  this  section. — Welsh  v.  Plumas  Co.. 
94  Cal.  368,   29  Pac.  720. 

165.  Grantee  of  mortgaged  land— May 
maintain  action  berennder. — A  grantee  of 
mortgaged  land  who  acquires  title  thereto 
from  the  original  mortgageor  after  the 
note  and  mortgage  have  become  barred  by 
the  statute  of  limitations,  is  entitled  to  a 
decree  quieting  his  title  to  the  land  with- 
out paying  the  mortgage-debt. — Muhs  v. 
Hibernla  Sav.  A  Loan  Society.  166  Cal.  760, 
138  Pac.  362. 

1S9.  Heir  may  not  soe^In  absence  of 
aome  default  or  fraud  or  refuaal  to  aet  on 

the    part   of   the    administrator. — See.    post, 
9  1681  and  note. 

157.  Helm  and  deviaeea— ControTeray  be- 
tween.— Question  as  to  whether  this  section 
was  intended  to  permit  a  determination  of 
controversies  relating  to  the  provisions  of 
the  will,  as  between  the  heirs  and  devi- 
sees, or  to  determine  their  rights,  as  be- 
tween themselves,  in  advance  of  the  final 
decree  of  distribution,  raised  but  not  de- 
cided.— Estate  of  Sutro,  166  Cal.  733.  102 
Pac.   920. 

158.  Holder  of  eertlllcate  of  purcbane 
from  tbe  atate-^TIde-landa  within  the  two- 
mile   limit. — In   such   an  action,   where   the 
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plaintiff  ia  not  In  possession  of  the  land, 
and  his  claim  of  title  rests  solely  upon 
a  certificate  of  purchase  from  the  state, 
such  certificate  is  only  prima  facie  evi- 
dence of  title,  and  may  be  successfully  at- 
tacked by  the  defendants,  although  not 
themselves  in  possession,  or  offerinsr  evi- 
dence of  title,  on  the  ground  that  it  is 
wholly  void,  under  the  provisions  of  sec- 
tion 3488  Political  Code,  forbiddinsr  the  sale 
of  such  lands  (Shaw,  J.,  non-concurring  in 
part). — ^Williams  v.  City  of  San  Pedro,  158 
Cal.  46,  94  Pac.  234. 

As  to  ecrtmcate  of  parehase  from  the 
•tate  Jastlfylns  actlOM  hereniider,  see  par. 
134,    this    note. 

161^.  Holder  of  am  e«altable  title  — Aa 
•iraliiat  holder  of  le^al  title  does  not  lie 
under  this  section. — Buchner  ▼.  Malloy,  165 
Cal.  263,  255.  100  Pac.  687. 

See  pars.  9,  88,  148,   this  note. 

1«0.  Holder  of  le^al  title— May  malntalB 
•ctloB  hereunder. — The  holder  of  the  legral 
title  to  land  may  sue  any  one  claimlner  an 
interest  {idverse  to  him,  and  if  defendant 
has  an  equitable  rigrht  to  the  conveyance  of 
the  legal  title,  in  the  exercise  of  its  chan- 
cery powers,  the  court  may  grant  relief. — 
Noyes  v.  Huffman,  41  Cal.  App.  676,  183 
Pac.    286. 

101.  Homeotead-clalin  to  land  clalned 
as  nlacral. — In  action  to  quiet  title,  where 
title  of  plaintiff  is  entry  of  land  in  con- 
troversy as  homestead  under  laws  of  United 
States,  it  was  material  question  in  case 
whether,  at  date  of  entry  or  homestead  fil- 
ing, land  was  known  as  "mineral  land" 
within  meaning  of  laws  of  United  States, 
and  so  not  subject  to  entry  as  homestead. 
— Austin  v.  Gagan,  8  Cal.  Unrep.  632,  30 
Pac.   790. 

192.  Judgment  for  plalntlll  In  ejectment 
— Coneludea  defendant  from  nubaeqaent 
suit. — Under  our  system,  defendant  in  ac- 
tion at  law  to  recover  lands  against  whom 
Judgment  has  passed,  can  not  subsequently, 
in  distinct  suit,  assert  legal  right  which 
existed  when  ejectment  was  commenced, 
nor  subsequently  claim  relief  based  upon 
equity  which  was  pleaded  by  cross-com- 
plaint in  ejectment;  so  far  Judgment  in 
favor  of  plaintiff  in  action  of  ejectment  is 
conclusive  of  defendant's  rights. — People  ex 
rel.  Love  v.  Center,  66  Cal.  551,  662,  6  Pac. 
263,  6  Pac.  481. 

IttS.  IjesJiee  agalnat  his  lessor^ — ^While  an 
estate  for  years,  under  section  765  Civil 
Code,  is  merely  a  chattel  real,  yet  it  is  ex- 
pressly declared  in  section  761  CivU  Code  to 
be  an  interest  in  real  property,  and,  since 
it  is  such  an  Interest,  its  holder  has  the 
right,  under  the  provisions  of  this  section, 
to  maintain  it  against  an  adverse  claim. 
The  denial  by  the  owner  of  the  fee  of  the 
existence  of  the  leasehold  is  such  an  ad- 
verse claim,  and  it  is  held  that  the  lessee 
of  the  term  for  years  has  the  right  here- 
under to  maintain  the  action  here  pro- 
vided against  the  owner  of  the  fee  who 
makes    such    a    denial. — Gierman    American 


Sav.  Bank  V.  Gollmer,  155  Cal.  687,  102  Pac 
932. 

IM.  Lien  prior  In  date— Supports  action 
•gainst  snbsoqnent  Ilenholders.  —  Plaintiff 
claiming  against  Judgment  conclusive 
against  defendants  may,  under  this  section, 
bring  action  to  determine  his  title  superior 
to  title  of  defendant,  claiming  under  sher- 
iff's deeds  antedating  those  of  plaintiff  and 
based  upon  Judgment  rendered  prior  to 
those  of  plaintiff,  when  liens,  under  which 
plaintiff  claims  title  had  its  origin,  are 
older  than  liens  to  which  deeds  of  defend- 
ants relate. — Brady  ▼.  Burke,  90  Cal.  1,  3, 
6,  27  Pac.  62. 

168.  Mortvageor— May  maintain  action 
hereunder. — ^Under  above  section,  ahthorix- 
ing  an  action  in  the  nature  of  an  action 
to  quiet  title  to  be  brought  by  any  person 
against  another  who  claims  an  interest  in 
real  property  adverse  to  him  for  the  pur- 
pose of  determining  such  adverse  claim,  an 
encumbrance  by  way  of  mortgage  is  a 
claim  adverse  to  the  Interest  of  the  owner, 
and  the  mortgageor  can  bring  an  action 
to  determine  the  extent  of  the  mortgage- 
lien. — Mentry  v.  Broadway  Bank  St  Trust 
Co..  20  Cal.  App.  888,  129  Pac.  470. 

166.  Optionee  in  nnllateml  contract  to 
sell  real  eatate-i-May  maintain  action  here- 
under.— The  owner  of  real  estate  may  main- 
tain an  action  to  quiet  his  title  thereto 
against  the  person  to  whom  the  option  in  a 
unilateral  contract  for  its  sale  was  given, 
who,  for  more  than  four  years  after  ex- 
ecution of  the  option,  has  failed  to  make 
tender  of  performance. — Iievy  v.  Lyon,  153 
Cal.    214.    94    Pac.    881. 

As  to  Tcndee  under  contract  of  sale  hav- 
ing more  equitable  title  see  par.  191,  this 
note. 

167.  Owner— Of  emtnie  or  Interest  in 
land  lera  than  estate  In  fee  can  maintain 
action  for  determination  of  adverse  claim 
made  by  another  person,  under  this  sec- 
tion, which  provides  that  action  may  be 
brought  by  any  person  against  another 
who  claims  estate  or  interest  in  real  prop- 
erty adverse  to  him  for  purpose  of  de- 
termining such  adverse  claim. — Pierce  ▼. 
Felter,   53   Cal.   18,    19. 

168.  Same— Of  servitude— Claim  to  have 
water  flow  in  a  water-course  comprehends 
the  right  to  have  such  flow  continue  in 
such  water-course  over  the  lands  affected. 
Such  right  is  a  servitude  upon  the  land  and 
to  the  extent  of  such  easement  and  interest 
claimed  in  the  land. — Amestoy  v.  City  of 
Los  Angeles,  6  Cal.  App.  278,  276,  90  Pac.  42. 

See  pars.  111-113,  128-130,  this  note. 

As  to  claim  to  an  easenkent  being  aa  nd- 
▼erne  claim  to  real  property,   see   par.    87, 

this  note. 


160.  Same— Same— Owner  of  the  right  to 
cut  growing  timber  on  land  and  easement 
in  connection  therewith  has  a  right  to 
maintain  an  action  to  quiet  his  title. — Ga- 
zos  Creek  Mill  &  L.  Co.  v.  Coburn,  8  Cal. 
\pp.   150,   169,   96,  Pac.   379. 
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1m  poaseaslom 
Imst  title  t*  OBc*tklrd« — Absolute  owner 
«nd  liolder  of  le^al  title  to  undivided  two- 
tlilrds  of  certain  premises,  in  actual  posses- 
sion thereof  at  time  of  commencement  of 
action,  has  action  under  this  section  agrainst 
one  "virho  is  oi^^er  and  holder  of  leffal  title 
to  only  one  undivided  one-third  of  same 
premises  not  In  actual  possession  thereof. — 
Romm  ▼.  Heintsen,  86  GaL  813,  321. 


BceeMwry  te  aetloii  te  fore- 
-Bf«7  brlBc  actios  hereunder* — One 
not  i»arty  to  Judgments  foreclosinsr  assess- 
ment liens,  nor  had  any  notice,  actual  or 
constructive,  of  pendency  of  actions  there- 
on* but,  on  day  of  their  rendition,  became 
owner  of  land  on  which  liens  were  de- 
creed to  exist,  and  his  deeds,  showing  title 
to  1>o  in  him,  were  duly  recorded,  thus, 
tt&ou^h  not  at  begrinninsr  of  actions,  having: 
l>eeonae  necessary  party  thereto,  is  entitled 
to  assert  his  title  by  an  action  under  this 
section. — ^Brady  ▼.  Burke,  90  Cal.  1,  8,  8, 
27    Pac.    58. 

1T2.     Party  prevsUliiir  —  BJected  peadeate 
nte      gatltled    to    writ    of   possessloa. — The 

role  that  in  action  by  one  out  of  posses- 
sion to  determine  adverse  claim  to  prop- 
erty, party  prevailing  may  have  writ  of 
possession,  applies  equally  to  one  who  pre- 
▼ails  where  she,  althougrh  in  possession 
wben  action  was  brougrht,  is  subsequently 
and  during  pendency  turned  out  of  posses- 
sion; this  does  not  changre  character  of 
action  from  one  in  equity  to  one  for  re- 
co-wery  ot  possession. — Polack  y.  Qurnee,  66 
Cal.   266,  268,  6  Pac.  229,  610. 

Patent  from  United  States  — Svp- 
swtt  asslast  imperfect  Mezlcsii  irrsnt. 
I— An  action  may  be  brought  under  this 
section  and  section  880,  ante,  to  try  title 
to  recover  possession  by  party  deriving 
t^t-le  under  patent  from  United  States  in 
conflrmatlon  of  grant  from  Mexican  pre- 
fect in  1889,  against  defendant  who  claimed 
nn^er  unconfirmed  grant  to  an  Indian,  un- 
der date  of  1843,  and  who  has  right  to 
plead  statute  of  limitations. — Anzar  v. 
Miller,  90  Cal.  842,  343.  27  Pac.  299. 

174.  Same— Ststnte  of  limltstlons  rona 
9^1^  fr^ia  dste  of  Issued — Where  plaintifC 
claimed  title  derived  from  liens  of  grantee 
from  Mexican  government  presented  to 
l^o^rd  of  land  commissioners'  and  by  them 
confirmed,  on  which  patent  issued  February 
25.  1885,  action  commenced  under  this  sec- 
tion on  21st  of  February,  1890,  is  subject 
to  plea  of  statute  of  limitations,  which 
does  uot  begin  to  run  until  issuance  of 
patent. — Valentine  v.  Sloss,  lOi  Cal.  215, 
217.     87    Pac.    826,    410. 

ITS.  Same  Bsme— In  action  brought  to 
,,l,  f  title  to  lend  which  conntltnted  por- 
gg^^  «f  Bfexieaa  grsnt»  and  patent  to  which 
was  not  issued  until  May  21,  1877,  and  stat- 
ute of  limitations  did  not  commence  to  run 
until  that  date,  defendant  can  not  success- 
fully defend  against  such  claim,  unless  she 
is  able  to  show  existence  of  perfect  grant 
cr     that     «hc    had    paid    taxes    during    her 


possession. — Tuffree   ▼.    Polhemus,    108    Cal. 
670,   676,  41  Pac.   806. 

170.  Ponsesaloa— Plaint  III  out  of  and  de- 
fendant In. — ^Provisions  of  this  section  al- 
low action  to  be  brought  by  any  person 
against  another  who  clams  estate  or  in- 
terest adverse  to  him.  Its  language  is  very 
broad.  If  plaintiff  is  out  of  and  defendant  is 
in  possession,  nevertheless  action  could  be 
maintained.  So,  also,  if  plaintiff  and  defend- 
ant each  claims  to  be  owner  in  fee. — Hyde 
v.  Redding,  74  Cal.  493,  498,  16  Pac.   380. 

177.  Possessory  title  —  Against  one  ob- 
tained by  frsud. — Plain  tff  claiming  only 
possessory  title  in  and  upon  public  lands 
of  United  States,  has  right  to  bring  action 
under  this  section  against  person  who  by 
means  of  false  representations  and  pre- 
tenses has  greatly  embarrassed  him  in  use, 
enjoyment,  and  disposition  of  his  mining 
claim,  interest  in  which  has  become  greatly 
depreciated  by. reason  of  possibility  of  title 
in  defendant  resulting  and  growing  out  of 
such  false  and  pretended  claims. — ^Pralus  v. 
Pacific  G.  &  S.  M.  Co.,  86  Cal.  80,  34. 

178.  Same— Gives  sll  remedies  of  holder 
of  reeord-tltle. — A  party  whose  adverse  pos- 
session has  practically  ripened  into  title 
should  be  entitled  to  all  remedies  to  quiet 
his  possession  that  are  incident  to  posses- 
sion under  written  titles,  which  are  in  law 
and  equity  no  more  efficacious  to  protect 
owners  in  actual  enjoyment  of  their  pos- 
session under  them. — ^Arrington  v.  Liscom, 
34   Cal.    370,    386,    94   Am.   Dec.    722. 

179.  Pre-emption  Isnra,  elslm  under— Is 
eloud  upon  title. — One  claiming  to  be  owner 
of  premises  may  bring  action  under  this 
section  against  settler  upon  public  lands 
claiming  title  thereto  under  pre-emption 
laws  of  United  States. — Byers  v.  Neal,  43 
Cal.  210,  214. 

As  to  cloud  oa  title*  see  pars.  10-16,  this 
note. 

180.  Same— >Source  of  title*  clslms  from. 

— ^An  action  may  be  brought  under  this 
section  aimed  at  particular  conveyance  from 
same  source  of  title  as  that  of  plaintiff, 
but  subsequent  in  time  and  claimed  to  be 
cloud  upon  plaintiff's  title.  Such  action 
could  have  been  maintained  without  aid 
of  this  section,  and  Jurisdiction  of  court 
does  not  depend  upon  his  provisions  or 
upon  possession  of  complaining  party  at 
time  of  institution  of  suit  (cone.  op.  of 
Sawyer,  J.). — Ferris  v.  Irving,  28  Cal.  645, 
649. 

181.  SberllPs    deeds— In    dllTerent    suits. 

— Action  may  be  brought  under  this  section 
by  one  claiming  title  to  property  under 
sheriff's  deed  executed  in  case  of  fore- 
closure of  mortgage  to  quiet  his  title 
against  another  who  claims  under  sheriff's 
deed  executed  on  foreclosure  of  mechanics' 
lien. — Horn   v.   Jones,   28  Cal.   194,   202. 

182.  Same-i-Deed  In  foreclosure  sgalnnt 
Invalid  mortgaare-llem. — Plaintiff  holding 
title  by  virtue  of  sheriff's  deed  may  upon 
docree      of      foreclosure      maintain      action 
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against  defendant  claiminfir  under  invalid 
mortsase-lien,  such  lien  l^elngr  cloud  upon 
plaintiff's  title  which  he  has  rlffht  to  have 
quieted. — Withers  v.  Jacks,  79  Cal.  297»  300. 
21   Pac.   824. 

IHSf  State-— May  •««  for  eMcroackmeat  of 
proprietary  rtsktn* — State  of  California  pos- 
sesses sovereign  power  over  and  proprie- 
torship of  bay  of  San  Francisco  and  San 
Antonio  Creek  and  beds  thereof,  and  has 
right  to  protect  and  defend  same  from  en- 
croachment and  to  8U«  for  relief,  in  jrespect 
of  any  encroachment  or  infringoment  of 
its  sovereign  or  proprietary  rights  therein, 
and  for  such  purpose  action  may  be  brought 
by  attorney-general  of  state. — People  v. 
Oakland  W.  F.  Co.,  118  Cal.  234,  240,  50  Pac. 
305. 

184.  Statute  of  llmlt«tloii»-.Aetloii  barred 
by  live  yearn'  llmltatloa.*— Action  by  plain- 
tiflt  as  widow  of  party  who  had  executed 
deeds  of  lands  to  hj^s  daughter,  absolute 
and  unlimited  upon  ^holr  face,  is  barred  by 
statute  of  limitations,  where  action  was 
not  brought  within  Ave  years  after  exe- 
cution of  such  deeds. — Page  v.  Page,  143 
dal.    60.1.    603,    77    Pac.    452. 

18B.  Same  Beneflciary  to  emforee  trnnt— 
RttM  avaln«t»  only  ntt^t  repudiation  of 
trnat'  by  trustee.-^ tat ute  of  limitations 
does  not  commence  to  run  against  an  ac- 
tion by  beneficiary  to  enforce  trust  until 
after  repudiation  of  trust  by  trustee,  and 
action  by  widow  of  deceased  grantor  to 
quiet  title  against  grantee  is  not  action 
by  beneficiary  to  enforce  trust,  but  action 
to  recover  land,  or  to  give  title  to  land, 
and  such  action  is  barred  in  five  years  after 
it  accrued. — ?age  v.  Page,  143  Cal.  602. 
604,    77    Pac.    452. 

186.  Same— Plea  of  does  not  ebanse  ae- 
tlon. — Person  claiming  title  to  certain  por- 
tions of  rancho  in  Los  Angeles  county  may 
bring  action  to  quiet  title  thereto  against 
defendant,  setting  up  adverse  possession 
thereof  on  her  part  for  statutory  period  of 
five  years.  Claim  that  plea  of  statute  of 
limitations  changed  character  of  action 
from  one  in  equity  to  action  in  law,  and 
therefore  that  defendant  was  entitled  to 
jury  trial,  which  she  demanded  and  which 
was  refused  in  court  below,  can  not  be 
sustained. — Hancock  v.  Plummer,  66  Cal. 
387.    338,    5    Pac.    514. 

187.  Same— Snceesnor  la  latereiit  bound 
by  rule  against  grantor. — Where  party  hav- 
ing executed  deeds  of  property  to  child,  has 
since  that  date  died,  any  cause  of  action 
which  he  might  have  had  to  set  aside 
deeds  or  to  quiet  his  title  to  said  lands 
upon  proper  grounds,  accrued  at  date  of 
delivery  of  deeds  and  was  barred  at  least 
in  five  years  from  that  time,  and  party,  as 
successor  in  interest  to  such  grantor,  stands 
in  his  shoes  and  is  bound  by  same  llmita- 
ton.— Page  v.  Page,  143  Cal.  602,  603,  77 
Pac.    462. 


188.     Tenants    In    eommon— In    geaeml. — 

In  an   action   by   a   tenant   in   common,   tb«* 


plaintiff  may  recover  possession  of  the 
whole  premises,  and  such  recovery  would 
enure  to  the  benefit  of  the  other  tenants 
in  common  so  as  to  prevent  the  defendant 
from  acquiring  title  as  against  them  by  ad- 
verse possession. — Cassln  v.  Nicholson,  154 
Cal.    503,    98    Pac.    190.  « 

189.  Tenants  in  common  may  but  need 
not  Join  as  plaintiffs  in  actions  under  this 
section. — McCleary  v.  Broddus,  14  Cal.  App. 
60,  111  Pac.  125. 

IIKI.  Same— In  poaseaslon  against  adverse 
claim  of  co-tenant. — One  tenant  in  com- 
mon of  real  estate  in  actual  possession 
thereof  may  not  maintain  action  under  sec- 
tion 254  of  Practice  Act  to  determine  valid- 
ity of  adverse  claim  to  title  by  co-tenant. — 
Ross  V.  Helntzen,  36  Cal.  818,  321. 

101.  Vendee  under  contract  of  aale-— Han 
mere  equltnble  title. — ^Vendee  under  con- 
tract of  sale  of  real  property  has  a  mere 
equitable  interest  and  can  not  maintain 
such  an  action  against  a  subsequent  grantee 
of  the  legal  title. — City  of  Los  Angeles  v. 
Hannon,    169    Cal.    47,    112   Pac.    878. 

As  to  optionee  In  untlnteral  contract  be- 
ing   able    to    maintain    anit    bereunder,    see 

par.    166,    this    note. 

III.  PARTIES   DEFENDANT. 

102.  Adverse  poaaeaalon  and  outstandlnir 
conveyance.^ — Where  cause  of  action  set  up 
is  adverse  possession  of  some  twelve  years, 
under  conveyance  which  gives  title  under 
statute  of  limitations  and  outstanding  con- 
veyance from  same  source  of  title,  which, 
under  circumstances  alleged,  became  cloud, 
plaintiff  has  right  to  have  same  adjudged 
to  be  cloud  and  to  have  it  removed  under 
this  section. — Arrington  v.  Liscom,  34  Cal. 
366,   371,   94  Am.   Dec.  722. 

As  to  adverse  posaeaalon  taken  by  miM- 
take  or  Ignorance,  see  note  23  Am.  St.  Rep. 

288. 

As  tq  adverse  possession  f  wbat  eonntl- 
tntea  under  claim  founded  on  written  Ib- 
atrument  or  Judgment,  see,  ante,  S  328  and 
note. 

Aa  to  adverse  possession,  what  consti- 
tutes under  claim  of  title  not  founded  on 
written  Instrument,  see,  ante,  {325  and 
note. 

As  to  IncloMurea  and  boundaries  to  cob.. 
stitute  adverse  poanenslOM,  see,  ante,  9  325 
and  note. 

As  to  occupation  under  Judgment,  wIi^b 
adverse,  see,  ante,  9S  322,  323  and  notes. 

An  to  occupation  under  written  Instrn. 
meat,  as  Judgment,  etc.,  when  deemed  nd. 
verse,   see,   ante,    S  322   and   note. 

An  to  premlaes  actually  occupied  und^r 
claim  of  title  deemed  to  be  held  adversely^, 

see,   ante,   S  324  and  note. 

As  to  relation  of  landlord  and  tenant  «« 
aflTectlng  adverse  posseaslon,  see.  ante,  {321 
and   note. 

Aa  to  title  by  preaerlptlon,  see  Kerr's  Cyc. 
'^Iv.  Code,  2d  ed.,  S  1007  and  note. 
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tm   frlwt    comtltnies    adTerse    poase*- 

■1»M.  see,  ante.  t%  822,  828  and  notes. 

199.  Same  —  Obtained  by  collvuloa  ef 
«eMJUita»  la  cload  apon  title. — Persons  in 
adverse  possession  of  premises  from  1863 
to  1867  (at  which  time  adverse  claim  that 
pla.lntifl  obtained  possession  by  collusion 
witli  tenant  of  theirs),  are  subject  to  action 
to  Q-olet  title  under  this  section. — Wals- 
^rorth    V.   Johnson,    41    Cal.    61,    62. 


Aay  advene  elalm     Agalaat  oae  la 

iloa^ — PlalntifT  has  rigrht,  under  this 
aection.  to  be  quieted  in  his  title  whenever 
any  claim  Is  made  to  real  estate  of  which 
he  la  in  possession,  effect  of  which  claim 
ml^lit  be  litigation  or  loss  to  him  of  prop- 
erty.— Head  v.  Fordyce,  17  Cal.  149,  161; 
Joyce  ▼.  McAvoy,  31  Cal.  278.  288,  89  Am. 
172. 


IMK.  BrladaiT  la  aew  parties. — In  an  ac- 
tion to  quiet  title,  wherein  the  defense  is 
made  that  the  plaintiff's  grantor  held  the 
property  in  trust  for  the  defendants,  the 
court  properly  strikes  out  paragraphs  of  a 
cross -com  plaint  by  which  it  is  sougrht  to 
brins  in  the  plaintiff's  grantor  as  a  party 
and  to  compel  him  to  account  for  the  pro- 
ceeds of  sales  to  persons  other  than  the 
plaintiffs  of  parcels  of  land  included  within 
the  tract  described  In  the  patent,  but  dif- 
ferent from  the  property  directly  in  con- 
troversy.— Andreson  Co.  v.  Regenold,  166 
Cal.    44,    184    Pac.   999. 

Defeadaat— -Who    does    aot    himself 


a  aaaae  rl^ht,  title,  interest  or  posses- 
sion has  no  status  to  question  the  validity 
of  a  conveyance  of  the  property  by  a  third 
person  to  the  plaintiff. — Williams  v.  City  of 
Sa.n    Pedro,   163   Cal.   44,   60,   94   Pac.   334. 

IWfT,     B^oltable  estate,  or  rlKht  of  posses- 

^^M — It  Is  enough,  to  maintain  action  un- 
der Practice  Act,  section  264,  that  deed  of 
defendant  created  equitable  estate,  or  even 
ri^bt  of  possession. — Smith  v.  Brannan,  13 
107.     114. 


as  sved.  estopped   from   deaylaar 

—In  action  to  quiet  title  under 
this  section,  where  corporation  appeared 
nnder  nmme  by  which  it  was  sued  in  com- 
plaint, being  named  as  defendant,  it  will 
not  t>e  allowed  to  say  it  was  not  properly 
najned.  or  that  complaint  did  not  show  how 
it  cAme  to  bear  name,  "The  Mona  Lake  Hy- 
draulic Mining  Company"  was  made  de- 
fenda.nt  and  appeared  by  attorney,  and  pro- 
ceedings are  valid  as  to  that  company, 
^hettter  name  be  that  of  corporation  or 
person. — Butterfleld  v.  Graves,  138  Cal.  166, 
lfi«.    71    P»c.   610. 

Ptedlag  that  defeadaat  made  Im- 
»Bt»— Immaterial. — In  action  to  quiet 
ft  tie,  fact  that  defendant  claimed  in  his 
answer  to  have  made  valuable  and  perma- 
nent improvements  upon  tract  of  land,  while 
in  possession  thereof,  is  Immaterial  to  case, 
a«d  finding  as  to  such  allegation  in  aLn- 
^■w^r  was  not  required. — Eshleman  v.  Mat- 
ter. 101   Cal.   233,  236,  35  Pac.  860. 


laterveatloa— Jadgmeat-liea  elalm- 
aat. — In  an  action '  to  quiet  title,  a  person 
claiming  a  Judgment-lien  on  the  property 
which  is  the  subject-matter  of  the  action, 
may  be  permitted  to  intervene,  under  the 
provisions  of  the  above  section. — Robben 
v.  Benson.  48  Cal.  App.  204,  186  Pac.  200, 
distinguishing  Isaacs  v.  Jones,  121  Cal.  267, 
53   Pac.   793,   ilOl. 

201.  Jolat  graatees^-ClsIm  of  oae  of  two 
Is  a  cload  upoa  title. — Claim  of  defendants 
to  title  under  one  of  two  persons,  to  whom, 
after  written  petition  to  alcalde  "that  lot 
be  granted  to  two  Jointly  'encompania/ " 
grant  was  executed  Jointly,  was  cloud  upon 
title,  to  clear  which  suit  was  properly 
brought  under  this  section. — Lick  v.  Diaz, 
37    Cal.    437,    440. 

As  to  eload  oa  title,  see  pars.  10-16,  this 
note. 


Siexleaa  graat  aot  preseated  to 
land  eommiasioaers  —  A  defeane.  —  Where 
claim  of  defendant  under  Mexican  title  was 
never  presented  to  United  States  board  of 
land  commissioners  for  confirmation,  and 
such  defendant  relied  upon  grant  made  in 
year  1843,  and  Judicial  possession,  as  per- 
fect grant,  not  forfeited  by  non-prosenta- 
tion,  claim  that  grant  has  not  been  pre- 
sented to  land  commissioners  is  defense 
to  action  therefor. — Anzar  v.  Miller,  90  Cal. 
342,  343,    27   Pac.   299. 

As  to  elovds  salilelent  to  sastaia  elaima 
of  adverse  possession,  see  notes  14  Am  Dec. 
680;  88  Am.  8t.  Rep.  701. 

An  to  psrtlea  to  bill  to  quiet  title  or  re- 
move eload  from  title,  see  notes  1  L.  R.  A. 
637,   10   L.   R.  A.   293. 

203,  PermiMiive  oeeapatioa  by  railroad 
eompaay.^Noi  disturbed  by  aetioa  herena- 
der. — Where  railroad  company  averS  in  its 
complaint  to  quiet  title  that  it  is  owner  in 
possession  of  certain  strip  of  land,  that  de- 
fendant made  agreement  with  predecessor 
of  plaintiff  that  railroad  company  might 
go  on  and  complete  road  over  his  land,  pro- 
vided it  would  put  good  depot  on  it,  at 
which  all  regular  passenger  trains  would 
stop,  and  when  that  was  done  he  would 
make  deed  conveying  right  of  way,  under 
which  agreement  this  railroad  company 
entered  upon  land,  and  by  defendant's  per- 
mission and  not  adversely,  and  continued 
to  occupy  road  after  same  was  built,  but 
did  not  construct  depot  or  stop  its  trains 
as  agreed,  owner  can  not,  after  failure  of 
railroad  company  to  keep  its  agreement,' 
maintain  action  to  quiet  title  to  land,  rem- 
edy being  by  action  to  recover  value  of 
land  and  damages  to  defendant. — Southern 
Cal.  R.  Co.  V.  Slauson,  138  Cal.  342.  343,  94 
Am.   St.   Rep.   68,   71   Pac.   362. 

204.  Same-i-HThere  defeadaat,  and  owner 
of  laad,  ^raived  eompeasatioa  in  advance 
for  taking  and  occupying  and  using  land, 
owned  by  him,  and  hiaving  permitted  rail- 
road company  to  enter  upon  land,  construct 
and  operate  its  railroad,  and  railway  com- 
pany   was    lawfully   in   possession    of    land. 
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owner  can  not  recover  in  action  to  quiet 
title  thereto. — Southern  Cal.  R.  Co.  v.  Slau- 
son,  138  Cal.  342,  344,  94  Am.  St.  Rep.  68,  71 
Pac.   352. 

205.  Persona  claiming  title  to  use  of 
water  from  aame  aoorce  as  plalatllf— Prop- 
erly Jolaed  as  deffeadanta. — Plaintiffs,  claim- 
ins  title  to  water-ri^ht,  may  bringr  action  to 
quiet  same  agrainst  defendants,  whether  co- 
tenants  or  voluntary  association  or  whether 
they  hold  as  individuals.  Defendants  claim 
from  same  source  as  plaintiffs,  and  water 
used  by  them  is  diverted  by  same  ditch,  and 
their  claimfs  of  ri^ht,  whether  several  or 
united  in  use  of  water,  affect  ri^ht  of  plain- 
tiffs, and  they  are  therefore,  even  if  their 
rigrhts  or  claims  are  asserted  as  individuals, 
properly  Joined  as  parties  defendant  in  ac- 
tion to  quiet  title  of  plaintiffs. — Senior  y. 
Anderson,  116  Cal.  496,  607,  47  Pac.  464. 

206.  Prescription,  title  by— Bars  actios 
hereunder. — If  defendant,  in  action  to  quiet 
title,  shows  occupancy  sufficient  to  bar  ac- 
tion to  recover  property  so  occupied,  such 
occupancy  confers  title  to  land,  denominated 
title  by  prescription,  which  is  sufficient 
agrainst  all,  and  no  title  can  be  better  or 
more  absolute,  and  plaintiff,  in  such  case,  is 
not  entitled  to  decree  quieting:  title  thereto. 
Woodward  v.  Farls,  109  Cal.  12,  18,  41  Pac. 
781. 


207.  Taxes  need  not  be  paid  by  defendant 
—If  asnesamcnt  TOld.  —  While  defendant's 
title  is  dependent  solely  upon  question  of 
payment  of  taxes  upon  land  In  controversy, 
he  having:  been  in  exclusive  possession  of 
same  under  claim  of  rigrht  for  term  longrer 
than  that  required  by  statute,  his  claim 
would  not  be  defeated  by  failure  to  pay 
taxes,  when  assessment  thereof  was  abso- 
lutely void. — Harvey  v.  Meyer,  117  Cal.  60, 
63,  48  Pac.  1014. 

As  to  payment  of  taxes  necessary  to  con- 
stitute adTcrse  possession,  see,  ante,  {326 
and  note. 

206.  Tmstee'8  title — Not  affected  by  ac- 
tion of  cestui  qme  tmat. — In  action  brought, 
in  which  plaintiff  claimed  to  be.  owner  of 
equitable  title  to  property  in  litigration,  and 
that  defendant  was  owner  of  legral  title 
thereto,  as  trustee,  concedingr  that  an  ac- 
tion to  quiet  title  was  proper  remedy.  Judg- 
ment would  have  availed  plaintiff  nothing:. 
Her  object  was  not  to  declare  title  as  it 
really  was, — which  is  effect  of  successful 
action  to  quiet  title, — but  purpose  was  to 
change  title  and  vest  in  her  legral  title,  that 
was  outstandlngr  in  her  trustee,  and  this 
could  not  be  done  by  action  to  quiet  title, 
but  by  one  to  close  up  trust,  or  to  show 
that  it  had  been  closed,  and  to  compel 
conveyance  of  legal  title.  —  Harrlgran  v. 
Mowry,  84  Cal.  466,  468,  22  Pac.  668,  24 
Pac.  48. 

200.  Undivided  Interests  In  mlnlngr  claim 
—Title  to,  determined* — ^Where  one  is  owner 
of,  and  in  possession  of,  an  undivided  one- 
half  of  two  mining  claims,  and  defendants 
claim  interest  or  interests  in  same  undi- 
vided one-half  of  one  of  said  mining  claims, 


and  in  same  undivided  five- eighths  of  other 
said  mining  claim,  action  may  be  brought 
under  this  section  to  determine  whether  or 
not  said  claim  of  defendants,  and  each  of 
them,  is  adverse  to  plaintifTs  estate  therein, 
and  without  any  right  whatever,  and 
whether  said  defendants  have  no  right,  es- 
tate, or  title  therein. — Russell  y.  Brosseau. 
66  Cal.  606,  4  Pac.  643. 

IV.  PLEADINGS— COMPLAINT,   ANSWER, 
CROSS-COMPLAINT,  INTERVENTION, 

ETC. 

210.  Complaint— Allegation   of   fmnd. — A 

complaint  in  an  action  to  quiet  title  which 
contains  a  statement  of  the  cause  in  the 
usual  and  general  form  Is  sufficient  as 
against  a  general  demurrer,  notwithstand- 
ing it  also  alleges  certain  alleged  fraudu- 
lent acts  as  the  basis  of  the  defendant's 
claim. — ^Aalwyn  v.  Cobe,  168  CaL  166,  142 
Pac.  79. 

As  to  complaint  bereundcr  and  wbat  ssaat 
be  averred  In,  see  pars.  138,  144,  this  note. 

211.  In  this  action  to  quiet  title  wherein 
certain  alleged  fraudulent  acts  of  the  de- 
fendants are  set  forth  as  having  clouded 
the  plaintiff's  title,  the  special  demurrer 
was  properly  sustained  on  the  ground  that 
the  complaint  failed  to  show  that  the  de- 
fendants ever  had  any  title  to  the  property, 
or  that  the  alleged  title  of  the  plaintiff  was 
derived  through  such  persons,  or  that  she 
hSvd   any  antecedent   title   thereto. — Aalwyn 

V.  Cbbe,  168  CaL  165,  142  Pac.  79. 

212.  It  Is  held  that  there  was  no  suffi- 
cient allegation  of  fraud. — Aalwyn  v.  Cobe, 
168  Cal,  166,  142  Pac.  79. 

218.  Samc^— Allegation  of  possession  MOt 
necessary. — In  an  action  to  quiet  title  under 
this  section,  no  allegation  of  the  possession 
of  the  land  in  question  Is  essential.  The 
action  may  be  maintained  by  a  person 
whether  in  or  out  of  possession,  and  an  al- 
legation in  the  complaint  that  the  plaintiff 
is  "the  owner  in  fee"  of  the  premises  is  a 
sufficient  statement  of  his  right  to  main- 
tain either  that  action  or  ejectment. — Davis 
V.  Crump,  162  Cal.  618,  616,  128  Pac.  294. 

214.     Same— flnlilclency  of. — In  an  action 

to  quiet  title  to  certain  water,  the  alleara- 
tions  of  the  complaint,  although  somewhat 
general,  are  held  sufficient,  as  against  a 
general  demurrer,  to  state  facts  constitu- 
ting a  good  cause  of  action  to  quiet  the 
plaintiff's  title  to  such  water,  as  part  of  his 
real  estate,  and  to  enjoin  the  threatened 
diversion. — Shurtleff  v.  Kehrer,  163  Cal.  24. 
sub  nom.  Shurtleff  v.  Bracken,  124  Pac.  724. 
216.  Complaint  averring  that  plaintiff  Is 
owner  and  in  possession  of  certain  land: 
that  defendant  claims  an  Interest  therein 
adverse  to  plaintiff,  and  that  such  claim  is 
without  right,  has  every  element  required 
of  a  complaint  to  quiet  title.— Gray  v. 
Walker,  157  Cal.  381,  384,  108  Pac.  278. 

210.     Defendant's    rlirbt— Answer. — ^In    an 

action  to  quiet  title,  the  defendants  are  en- 
titled   to    rely    on    a    claim    of    title    based 
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on  adverse  possession,   without   specifically      in   favor  of   defendant. — Robinson    ▼.   Mulr, 


pleadlnff  it  in  their  answer  wherein  they 
alJese  ownership  in  themselves. — Jordan  v. 
Beale,  172  CaL  226»  156  Pac.  990.  • 


161  Cal.  124,  90  Pac.  621. 


217.  Same  —  Aflrmatlve  relief  for  de- 
fcadaat« — The  defendant  in  an  action  to 
quiet  title  possesses  the  rigrht  to  ask  affirm- 
ative relief,  either  in  his  answer,  by  way  of 
counter-claim,  or  by  cross-complaint,  even 
though  the  efCect  of  a  Judgrment  that  plain- 
UlTs  allesrations  are  all  untrue  would  In- 
sure to  defendant  every  rlffht  and  fully  set- 
tle the  question  of  title  between  the  parties. 
— BroolES  V.  White,  22  Cal.  App.  719,  136  Pac. 
SOO. 

218.  The  omission  to  answer  a  cross -com- 
plaint In  an  action  broufirht  under  above  sec- 
tion to  determine  conflicting:  claims  to  real 
property,  confers  no  authority  upon  the 
clerk  to  enter  the  default  of  the  plaintiff, 
or  upon  the  court  to  render  Judgrment  other- 
vise  than  upon  the  merits,  where  the  cross- 
complaint  presents  no  new  Issues  but 
simply  allegres  ownership  and  possession  of 
the  premises,  and  prays  for  the  same  af- 
Ormatlve  relief  as  demanded  in  the  answer 
to  the  original  complaint. — Brooks  v.  White, 
22  CaL  App.  719,  186  Pac.  600.  . 

21t.    Cross-complaint— In  ^eiieral. — In  an 

action  to  quiet  a  title  to  land,  where  the 
plaintiff  claimed  under  a  deed,  and  defend- 
ant claimed  that  the  same  had  been  deliv- 
ered on  a  condition  which  had  not  been  per- 
formed, since  the  consideration  had  totally 
failed,  it  was  not  necessary  that  defendant 
should  have  demanded  by  cross-complaint 
that  the  deed  be  delivered  up  and  canceled. 
-^Unton  y.  Freeman,  19  Cal.  App.  464,  126 
Pac.  177. 


Same  —  Neccaaltr     for     crosa-eoni- 

pialaC— While  it  is  settled  that  a  defendant 
called  upon  by  plaintifTs  action  to  quiet 
title  to  land  to  set  up  his  own  claim  of 
title,  may  file  a  cross-complaint  setting  up 
his  own  alleged  ownership  and  asking  that 
he  be  adjudged  the  owner,  or  may  do  the 
aame  thing  in  his  answer,  ordinarily  no 
such  practice  is  essential  to  his  protection, 
as  a  conclusion  against  the  plaintiff  upon 
the  issuas  raised  by  the  complaint  and  an- 
swer fully  determines  the  title  as  between 
the  parties,  and  protects  the  defendant 
against  any  claim  of  the  plaintiff  as  to 
title  as  fully  as  an  affirmative  decree  in  his 
favor  would  do. — Larkin  v.  Superior  Court, 
171  CaL  719,  164  Pao.  841. 

22L  Sach  party  is  an  actor  in  such  suit, 
a  eross-complalnt  being  unnecessary,  and  a 
decree  quieting  his  title  is  awarded  to  the 
"ne  esUblishIng  his  case.  —  Klumpke  v. 
Henley,  24  Cal.  App.  86,  sub  nom.  Klumpke 
▼.  Moreno,  140  Pac.  818. 

222.  Defeases-— Ib  geaeral.  —  Where  the 
defease  to  an  action  by  the  owner  of  the 
legal  title  consists  merely  of  a  denial  of 
pUlatirs  ownership  and  the  assertion  of 
title  In  defendant,  such  defense  is  not  es- 
tablished by  proof  that  the  plaintiff  is  the 
owner  of  the  legal  title,  subject  to  an  equity 


Same— Bqultable  defense. — In  this 
state,  where  legal  and  equitable  remedies 
are  administered  in  the  same  tribunal,  and 
there  are  no  special  forms  of  action,  a  de- 
fendant in  ejectment  may  set  up  an  equi- 
table defense. — Doherty  v.  Courtney,  160 
Cal.  608,  89  Pac.  434. 


Same  —   laadeqaate     defense.  —  An 

equitable  title  may  be  set  up  in  an  action  of 
this  kind,  but  where  such  action  Is  by  the 
owner  of  the  legal  title  proof  of  a  mere 
eqtiity  In  the  defendant,  it  will  not  sustain 
a  finding  that  defendant  Is  the  owner  of  the 
property. — Robinson  ▼.  Muir,  161  Cal.  124, 
90  Pac.  621. 


Same— Of  teaaat  of  admlalstrator  of 
deeesuied  owner  may  be  any  that  the  ad- 
ministrator could  have  urged. — ^Doherty  v. 
Courtney,  160  Cal.  608,  89  Pac.  484. 


226.  BSJeetmeat  —  Ab  administrator  may 
plead.  In  answer  to  an  action  In  ejectment 
brought  by  the  grantee  in  a  deed  by  his 
decedent,  the  equitable  defense  that  the 
deed  was  procured  by  undue  influence  exer- 
cised by  such  grantee;  and  a  tenant  of  the 
administrator,  if  sued  by  a  mala  fides  pur- 
chaser from  such  grantee,  may  also  set  up 
the  same  defense. — Doherty  v.  Courtney,  150 
Cal.  609,  89  Pac  484. 

As  to  damages  for  detention.  In  action  In 
ejectment,  and  rlffkts  of  successor  In  Inter- 
est, see,  post,  fi  746  and  note. 

227.  The  owner  of  the  equitable  title,  if 
It  is  of  such  a  character  as  entitles  him  to 
possession,  may  successfully  plead  the  same 
in  defense  of  an  action  In  ejectment  brought 
by  the  owner  of  the  legal  title. — Doherty  v. 
Courtney,  160  Cal.  608,  89  Pac.  484. 

228.  Frand— Need  not  be  pleaded,  wken. 

— In  an  action  to  quiet  title  to  a  parcel  of 
land,  where  defendant  held  under  a  trustee's 
deed,  alleged  to  have  been  obtained  by 
fraud,  it  was  not  necessary  for  plaintiff  to 
plead  fraud  in  its  complaint.  The  trustee's 
sale  was  set  up  by  the  defendant  as  a  de- 
fense to  the  action  of  the  plaintiff.  In  such 
a  case,  proof  of  fraud,  sufficient  to  avoid  the 
trustee's  sale  and  deed,  was  admissible 
without  further  pleading,  since  It  was  mat- 
ter In  avoidance  of  the  defense  set  up  in  the 
answer.. — Jose  Realty  Co.  ▼.  Pavlicevich, 
164  Cal.  618,   180  Pac.  16,  16. 

220.  Frand  on  creditors^ — ^When  plaintiff 
claims  title  by  virtue  of  a  conveyance  the 
purpose  of  which  was  to  defraud  a  creditor 
by  means  of  a  title  taken  in  her  own  name 
as  a  secret  trustee  for  the  Judgment-debtor, 
the  court  properly  rendered  judgment 
against  her. — Clifton  ▼.  Herrlck,  16  Cal. 
App.  485,  117  Pac.  622. 

230.  Intervcntlosi— Complaint  In  interven- 
tion in  an  action  to  quiet  title  to  certain 
real  estate  which  alleges  the  procurement 
of  an  assignment  from  the  Interveners  by 
the,  plaintiff  of  their  interest  In  'the  land 
upon   false  representations  made  as   to   the 
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va)u«  of  such  interest,  states  a  cause  of  ac- 
tion.— Phelps  V.  Grady,  168  Cal.  78,  141  Pac 
926. 

231.  Such  a  complaint  is,  however,  with- 
out equity  where  there  has  been  a  delay  for 
seven  years  after  the  assignment  in  assert- 
Iner  the  fraud,  with  every  means  of  ascer- 
taining the  true  valuation  open  and  patent, 
notwithstanding:  the  interveners  resided  in 
another  state. — Phelps  v.  Grady,  168  Cal.  73, 
141  Pac.  926. 

282.  Speelal  demvrrcr. — The  special  de- 
murrer was  properly  sustained  for  failure 
to  show  how  the  purported  acts  of  fraud 
could  cloud  any  title  which  she  migrht  have 
acquired. — Aalwyn  v.  Cobe,  168  Cal.  166,  142 
Pac.  79. 

283.  StrlklniT  oat  allegations  of  com- 
plaint—Error la  striking:  allegrations  from 
the  complaint  In  an  action  to  quiet  title  is 
not  prejudicial  if  the  case  is  tried  upon  the 
theory  that  the  allegations  have  not  been 
stricken  out  and  all  the  evidence  that 
could  be  admitted  thereunder  Is  admitted. 
— Klumpke  v.  Henley,  24  Cal.  App.  35,  sub 
nom.   Klumpke  v.  Moreno,   140   Pac.  318. 

V.  TRIAL,    JUDGMENT,    AND    APPEAL. 

As  to  coaveyance  of  leiral  title  not  ea« 
foreeablc  hereander,  see  par.  106,  this  note. 

As  to  decree  herevndcr  bclas  more  af- 
flrmatl-vc  of  leval  rlgrlitn  than  mere  Jnds- 
ment  for  posacsslon,  see  par.   29,   this  note. 

An  to  entry  of  Jndsment  by  default  In  an 
action  to  qnlct  title,  see,  ante,  S  585  and 
note. 

As  to  Judsment  as  a  mnnlment  of  title  of 
■accessor  of  plalatllf,  see  par.  56,  this  note. 

As  to  lesal  rlylits  determined  In,  see  pars. 
64,  65,  this  note. 

Am   to   minor   errors   at   trial   aot   noticed, 

see  par.   46,  this  note. 

As  to  right  to  Jury  trial,  see  Part  VI,  this 
note. 

234.  Appeal — In  general. — The  failure  to 
And  in  an  action  by  the  state  to  quiet  title 
to  tide-lands  that  the  defendant  had  by 
mesne  conveyances  succeeded  to  all  the 
right  and  title  of  the  origrinal  patentee,  re- 
quires a  reversal  of  the  Judgrment  in  order 
that  the  defect  may  be  supplied,  for  the  ap- 
pellate court  can  not  make  findings. — People 
V.  Southern  Pac.  R.  R.  Co.,  166  Cal.  614, 
138  Pac.  94. 

235.  Where,  in  a  suit  to  quiet  title,  judgr- 
ment  is  awarded  the  defendant  on  his  plea 
of  title  by  adverse  possession,  but  on  ap- 
peal it  appears  that  the  Judgment  is  not 
supported  by  the  findings,  and  there  is  no 
finding  In  favor  of  the  plalntifT.  the  appel- 
late court  can  not  order  Judgment  for  the 
plaintifT  on  the  findings,  but  will  reverse 
the  Judgment  and  remand  the  cause  for  a 
new  trial. — Cohen  v.  Anderson,  22  Cal.  App. 
634.  135  Pac.  1096. 

236.  A  finding  of  the  court  as  to  the  in- 
tention of  the  grantor  in  delivering  a  deed, 
based  on  evidence  substantially  conflicting. 
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Will  not  be  disturbed  on  appeal. — Strange 
V.  Strange,  23  Cal.  App.  281.  137  Pac.  1104. 

As  to  itndlnss  generally,  see  pars.  261- 
264,   this  note. 

287.  Contingent,  expeetant,  or  possible 
rlsbt^-Not  eoapled  wltk  Intereot  —  Decree 
need  not  provide  ns  to. — Where  land  has 
been  conveyed  to  a '  corporation  organized 
to  provide  medical  attendance  and  hospital 
accommodations,  the  right  of  the  grantor's 
residuary  devisee  in  the  property  under 
the  rule  that  when  a  corporation  is  dis- 
solved its  property  reverts  to  the  grantor, 
is  not  such  an  interest  as  to  require  pro- 
vision in  a  decree  quieting  title  in  an  ac- 
tion brought  by  the  corporation.  Such  right 
is  a  mere  possibility  not  coupled  with  an 
interest. — Victoria  Hospital  Assn.  v.  All 
Persons,  49  Cal.  Dec.  278,  147  Pac.  124. 

288.  Decree  quieting  title— Proper  wben. 

— A  decree  quieting  the  title  to  land  under 
the  provisions  of  the  above  section  is  prop- 
erly entered,  although  the  action  is  brought 
under  section  749  to  determine  conflicting 
claims,  in  those  cases  in  which  the  Issue  of 
title  is  raised  by  the  pleadings  of  the 
parties. — Ernst  v.  Hall,  —  Cal.  App.  — ,197 
Pac.  809,  following  the  doctrine  in  Faxon  v. 
All  Persons,  etc.,  166  Cal.  107.  Ll  R,  A. 
1916B,  1209.  137  Pac.  909,  distinguishing 
Mondran  v.  Ooux.  51  Cal.  151;  Bryan  v. 
Tormey,  84  Cal.  126,  24  Pac.  319;  Shenan- 
doah Mln.  &  Mill.  Co.  V.  Morgan,  106  Cal. 
409,  417,  39  Pac.  802,  on  the  ground  that  the 
findings  of  the  trial  court  in  those  cases 
were  without  the  Issues  raised  by  the 
pleadings. 

239.  Dismissal  of  action. — The  fact  that 
a  defendant  in  a  suit  to  quiet  title  claims 
no  interest  in  the  property  Is  not  sufilcient 
ground  for  a  dismissal  of  the  action  as  to 
him,  if,  instead  of  filing  a  disclaimer,  he 
answers  denying  the  plaintiff's  ownership 
and  right  to  the  possession  of  the  property. 
— Johnston  v.  Baker,  167  Cal.  260.  139 
Pac.   86. 

As  to  Jadflrment  of  nonsuit,  see  par.  27, 
this  note. 

240.  In  such  action  the  fact  that  one  of 
the  defendants,  a  city,  has  instituted  an 
action  against  others  Involving  a  portion 
of  the  land  claimed  by  the*  plaintiff,  or  that 
a  part  of  it  is  used  as  a  public  street  all 
as  shown  by  the  defendant's  aflldavlt,  is  not 
a  ground  for  dismissal  as  to  the  city. — John- 
ston v.  Baker,  167  Cal.  260,  139  Pac.  86. 

241.  ElTect  of  decree  or  Ind^ment. — A  de- 
cree obtained  in  an  action  brought  under 
the  McEnerney  Act,  which  has  become  final, 
is  binding  upon  all  persons,  even  if  the 
same  were  obtained  wholly  upon  the  evi- 
dence afforded  by  a  decree  of  distribution 
In  an  estate  which  had  been  secured  by 
fraud. — Estate  of  Daughaday,  168  Cal.  63 
141  Pac.  929. 

242.  A  judgment  In  an  action  to  deter- 
mine confiicting  claims  to  real  estate  that 
one  of  the  parties  has  an  undivided  one- 
third   Interest    in    tlie    property   estops    hixn 
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an*]  his  successors  in  interest  from  asserting: 
title  to  the  two-thirds  awarded  t>o  other 
parties  by  reason  of  anything:  occurring: 
anterior  to  the  judgrment. — Klumpke  v.  Hen- 
ley. 24  Cal.  App.  35,  sub  nom.  Klumplce  v. 
Moreno,  140  Pac.  813. 

343.  Effect  off  proof  of  lesal  title. — Proof 
of  legal  title  in  a  party  raises  a  presump- 
tion of  the  rigrht  of  possession  in  the  same 
party,  and  establishes  a  prima  facie  case 
In  his  favor. — ^Flood  v.  Templeton,  162  Cal. 
141,  92  Pac.  78. 

344.  Eqaitable   title— Evldeiice   to  eatab- 

Ibh.  — In  this  action  to  quiet  title  the 
findings  against  the  plaintifC's  claim  of  equi- 
table title  are  supported  by  certain  circum- 
stances, althougrh  there  is  no  opposing:  evi- 
dence to  the  testimony  of  the  plaintiff  as 
to  the  existence  of  the  facts  upon  which 
his  claim  of  title  is  based. — Roberts  v. 
Roberts,  168  Cal.  307.  142  Pac.  1080. 

MS.  Evldenee— Adnilsnlblllty — In  an  ac- 
tion to  quiet  title  to  land,  where  plaintiff 
claimed  under  a  deed  which  had  been  deliv- 
ered but  which  the  g:rantor  afterward  ob- 
tained possession  of  prior  to  its  recordation, 
and  refused  to  return  it,  evidence  was  ad- 
miaaibie  that  the  plaintiff  had  testified  in  a 
former  action  that  the  deed  was  executed 
on  a  condition  to  show  the  consideration 
for  the  execution  of  the  deed  and  to  cor- 
roborate the  grrantor's  statement  relative 
iliereto. — Stanton  v.  Freeman,  19  Cal.  App. 
444.  126  Pac.  377. 

S4II.  Same  —  Deed  admlsalble,  wbcB. — • 
Where,  in  an  action  to  quiet  title,  it  is  ad- 
mitted at  the  trial  that  the  plaintiff  was 
the  owner  of  the  land,  except  so  far  as  her 
title  may  have  been  devested  by  virtue  of 
a  deed  executed  pursuant  to  proceedlng:s 
l.ad  under  the  ''Street  Opening  Act  of  1903" 
it  it  not  error  to  admit  the  deed  in  evidence, 
without  pleading:  and  Independent  proof  of 
the  adoption  of  the  ordinance  declaring:  the 
intention  to  open  the  street,  or  of  the  ordi- 
tance  ordering  the  improvement  to  be 
made.— Tilton  v.  Russek.  171  Cal,  731,  154 
Pac.  860. 

341.  Same— Off  title. — Where  in  an  action 
to  quiet  title  both  parties  claim  title  from 
a  common  source,  it  is  not  error  to  admit  in 
eTldenca  a  deed  to  the  land  from  the  owner 
to  the  plaintiffs,  without  proof  of  posses- 
sion in  the  grrantor  or  further  proof  as  to 
Utie  in  him,  notwithstanding:  the  answer  al- 
leges a  prior  executory  contract  of  sale  to 
the  defendant,  where  it  is  not  further  al- 
leged that  the  plaintiffs  had  had  actual 
or  constructive  notice  of  the  contract. — 
PWUips  T.  Menotti.  167  Cal.  328,  139 -Pac. 
7)6. 

248.  Where  both  parties  claim  the  title 
from  a  common  source,  it  is  sufficient  to 
•how  a  conveyance  of  title  from  that  source 
without  further  establishing:  that  the 
rrantor  himself  had  title.— Phillips  v.  Men- 
otti, 167  Cal.  328,  139  Pac.  796. 

349.  The  production  and  offer  of  the  deed 
It  the  trial    ia   prima   facie   sufficient   evi- 


dence  of  its  delivery. — Phillips   v.   Meftottl, 
167  Cal.  328,  139  Pac.  796. 

250.  Where  In  an  action  to  quiet  title 
neither  of  the  parties  are  able  to  connect 
themselves  with  the  leg:al  title,  the  one  who 
proves  prior  possession  in  himself  or  those 
throug:h  whom  he  claims,  is  entitled  to  a 
decree,  and  is  not  required  to  prove  the 
acquisition  of  a  title  by  prescription. — 
Bond  v.  Aickley,  168  Cal.  161,  141  Pac.  1188. 

251.  Occupancy  for  any  period  confers  a 
title  sufficient  ag:alnst  all  except  the  state 
and  those  who  have  title  by  prescription, 
accession,  transfer,  will  or  succession. — 
Bond  Y.  Aickley,  168  Cal  161.  141  Pac.  1188. 

252.  Possession  is  prima  facie  evidence 
of  ownership. — Bond  v.  Aickley,  168  Cal.  161, 
141  Pac.  1188. 

253.  Where  the  defendant,  in  an  action 
involving:  title  to  land,  bases  his  claim  of 
title  on  a  deed  from  the  plaintiff,  the  plain- 
tiff is  not  required  to  prove  title  in  himself 
prior  to  the  date  of  such  deed,  or  to  obtain 
a  stipulation  or  order  granting:  further 
time  so  to  do. — Strang:e  v.  Strang:er  23  Cal. 
App.   281,   137  Pac.   1104. 

254.  Same  ^- Off     improbated    will.  —  The 

amendment  of  1895  provides  an  exception, 
in  suits  authorized  thereunder,  to  the  rule 
that  an  unprobated  will  can  not  be  g:iven 
in  evidence  as  the  foundation  of  a  rig:ht  or 
title  (dictum).  —  Estate  of  Patterson,  155 
Cal.  636,  102  Pac.  941. 

265.  Same-— Pomession. — In  an  action  to 
quiet  title,  the  plaintiff,  having:  no  title,  can 
not  prevail  ag:an8t  one  in  actual  possession. 
Such  possession  is  sufficient  proof  of  title 
as  asra-inst  one  out  of  possession,  who  es- 
tablishes no  title  in  himself. — Boyer  v.  Gel- 
haus,  19  Cal.  App.  320,  125  Pac.  916. 

256.  Same-— Prima  ffaele  ewldeacc  off  tax- 
decda— Applicable   to   state   taxes   only. — In 

an  action  brougrht  under  the  above  section 
to  determine  adverse  claims  to  real  estate, 
on  answer  to  the  complaint  denying  the 
facts  relied  upon  to  establish  plaintiff's 
interest  in  the  property  '^nd  setting:  up  an 
estate  therein  in  the  d(  lant,  the  plain- 
tiff based  his  rig:ht  to  recover  Judgment 
upon  certain  tax-deeds  and  relied  upon  the 
recitals  in  such  deeds  as  prima  facie  evi- 
dence of  compliance  with  the  requirements 
of  the  statute  pursuant  to  which  the  pro- 
ceeding:s  leading:  up  to  the  levy  of  the  tax 
had  been  had,  namely,  the  Local  Improve- 
ment Act  of  1910  (II  Hennlnff's  General 
Laws,  3d  ed.,  p.  3150),  which  was  a  municipal 
and  not  a  state  tax,  and  the  court  held  that 
the  provisions  of  section  3786  of  the  Politi- 
cal Code  making:  tax-deed  prima  facie  evi- 
dence of  compliance  with  the  requirements 
of  the  statute  pursuant  to  which  the  pro- 
ceedings leading:  up  to  the  levy  of  the  tax 
were  had,  by  their  own  terms,  limit  the  pre- 
sumption to  state  taxes. — Thill  v.  Moul- 
throp.  181  Cal.  732,  186  Pac.  183. 

257.  Same-i-SaflleleBCT  off. — In  this  action 
to  quiet  title  the  evidence  is  sufficient  to  es- 
tablish   that    the    plaintiff    thoug:h    he    may 
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have  entered  upon  the  property  In  question 
bellevinsr  it  to  be  no  man's  land,  subse- 
quently recosrnlzed  that  the  defendant's 
testate  was  the  owner  thereof  and  there- 
after occupied  the  premises  in  subordination 
to  the  rights  of  the  testate,  paying  bim  a 
part  of  the  annual  crop  as  rental,  and  there- 
by creating:  the  relation  of  landlord  and 
tenant. — Lummer  y.  Unruh,  26  Cal.  App.  97, 
142  Pac.   914. 

As  to  iiecesaltT  of  proTlnir  facts  skowlvir 
validity  of  claim,  see  par.  146,  this  note. 

258.  If  in  such  case  an  assessment  of  the 
property  for  purposes  of  taxation  so  desig- 
nated the  land  that  it  would  afford  the 
owner  a  means  of  identification,  and  would 
not  positively  mislead  him  or  would  not  be 
calculated  to  do  so,  the  description  is  suffi- 
cient so  that  the  return  of  the  land  for  as- 
sessment and  the  payment  of  taxes  thereon 
by  the  testate  is  admissible  in  evidence. — 
Lummer  v.  Unruh,  26  Cal.  App.  97,  142  Pac. 
914. 

269.  Upon  the  principle  that  when  the 
possession  and  use  of  real  property  under  a 
claim  of  right  thereto  have  been  long  con- 
tinued they  create  a  presumption  of  lawful 
origin,  the  court  is  Justified,  In  this  case,  in 
Indulging  the  presumption  that  the  tract  of 
land  in  dispute  was  not  within  the  excep- 
tions specified  in  the  deeds,  and,  notwith- 
standing the  failure  of  the  defendants  to 
make  direct  proof  as  to  the  land  being 
without  the  exception,  such  fact  will  be 
presumed. — ^Lummer  v.  Unruh,  26  Cal.  App. 
97,  142  Pac.  914. 

260.  Same  -—  Same  —  Frcanmptloiis  In- 
dulged.— In  this  action  to  quiet  title, 
wherein  the  defendant  alleges  ownership  by 
virtue  of  a  deed  of  gift  executed  and  de- 
livered to  her  by  plaintiff,  which  the  latter 
claimed  was  never  delivered,  the  question 
of  delivery  is  one  for  the  determination  of 
the  trial  court. — Kurze  v.  Douglas,  26  Cal. 
App.  186,  146  Pac.  197. 

261.  Finding— As  to  owncrnklp  im  ease- 
lucBt. — In  an  action  to  quiet  title,  it  i^  com- 
petent under  an  allegation  of  ownership  in 
fee  of  a  right  of  way  for  railroad  purposes 
to  find  an  ownership  of  an  easement. — Gor- 
don v.  Cadwalader,  172  Cal.  264,  166  Pac. 
471. 

262.  Same  — Immaterial  ftndlBg< — In  an 
action  to  quiet  title,  where  the  defendant 
sets  up  a  right  under  a  contract  for  a  sale 
thereof  and  a  division  of  the  profits,  with- 
out showing  himself  to  be  entitled  to  any 
equitable  interest  in  the  land,  it  was  not 
error  for  the  court  to  refuse  to  make  a 
finding  fixing  the  value  of  the  property. — 
Altchison  V.  Carruthers,  161  Cal.  10,  118  Pac. 
239. 

As  tm  flBdlBgs  by  trial  court  that  defend* 
nnt  made  ImproTcuiciit  being  Immatcrialf 
see  par.  199,  this  note. 

2C3.  Finding  immaterial,  that  the  defend- 
ants asserted  a  claim  adverse  to  plaintiff 
(dictum). — ^Tttle  &  Document  Restoration 
Co.  v.  Kerrigan,  160  Cal.  321,  88  Pac.  356. 
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for  ivamt  of 
port  offb — ^If  in  such  action  the  court  finds 
that  a  written  contract  providing  for  the 
transfer  by  the  plaintiff  to  the  defendant 
of  one-half  of  the  land  In  controversy  and 
seventy  shares  of  water  stock,  upon  the  de- 
fendant making  certain  Improvements  on 
the  land,  had  been  canceled,  and  then  finds, 
without  any  evidence  touching  the  matter, 
that  by  an  oral  contract  plaintiff  agreed  at 
the  same  time  to  transfer  the  water  stock, 
the  judgment  must  be  reversed  because 
such  finding  is  without  support. — RockhlU 
▼.  Parker,  22  Cal.  App.  867,  134  Pac.  720. 

265.  Forfeiture  —  In     opening,    plaintiff 
need   not   abo^ir   forfeiture   by   defendant^f — 

While  it  is  true  that  in  action  to  quiet  title 
to  land,  burden  rests  upon  plaintiff  to  show 
title  in  himself,  failing  which  he  is  not  en- 
titled to  recovery,  yet  this  rule  does  not  re- 
quire that  plaintiff  shall  in  opening  his 
case  show  that  title  which  defendant  may 
plead  In  his  answer  has  been  for  some  rea- 
son forfeited.  Plaintiff  may  not,  and  often 
does  not,  know  what  adverse  interest  of  de- 
fendant is  against  which  plaintiff  seeks  to 
quiet  title. — Goldberg  v.  Bruschi,  146  Cal. 
708,  81  Pac.  28,  24. 

266.  Husband  —  Competent  ^rltnesa  to 
prove  community  property  ih  action  to  «uiet 
title. — In  action  by  husband  against  admin- 
istrator of  his  wife's  estate  to  quiet  title  to 
land  acquired  after  marriage,  and  not  ac- 
quired by  gift,  bequest,  devise,  or  descent, 
and  therefore  community  property,  husband 
was  competent  as  witness.  Controversy  was 
not  concerning  claim  or  demand  against  es- 
tate of  deceased  within  meaning  of  section 
1880,  post,  but  concerning  property  of  wife, 
to  quiet  title  and  claim  or  demand  asserted 
by  estate  to  said  property. — Bollinger  v. 
Wright,  143  Cal.  292,  296,  76  Pac.  1108. 

267.  Same  — In  action  to  «ulet  title 
•gainst  admlnliitrator  of  estate  where  ques- 
tion was  whether  or  not  Interest  held  by 
deceased  under  deed  Is  property  of  estate 
or  property  of  plaintiff,  surviving  husband 
of  decedent,  if  it  is  not  property  of  estate, 
action  does  not  involve  claim  or  demand 
against  estate,  and  to  hold  that  claim  or  de- 
mand in  controversy  was  part  of  estate  and 
thus  render  witness  Incompetent  would  be 
to  determine  in  advance  very  question  at 
issue. — Bollinger  y.  Wright,  143  GaL  292, 
296,  76  Pac.  1108. 

268.  Same  — Not  Included  under  section 
1880,  post. — Plaintiff,  surviving  husband  of 
decedent  in  action  to  quiet  title  against  ad- 
ministrator of  his  deceased  wife's  estate.  Is 
not  included  as  witness  under  section  1880, 
post. — Bollinger  v.  Wright,  148  CaL  292,  296, 
76  Pac.  1108. 

260.     lastructlona— Review  on  appeal. — In 

an  action  to  quiet  title,  the  verdict  of  a  Jury 
on  an  issue  as  to  the  right  to  specific  per- 
formance of  a  contract  Is  merely  advisory 
to  the  court,  and  therefore  instructions  to 
the  Jury  will  not  be  reviewed  on  appeal. 
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RockhlU  V.  Parker,  22  Cal.  App.  367,  184 
Pac.  720. 

Ab  t*  fmrj  trial,  see  Part  YI,  this  note. 

27^    Jad^a^cBt   for    defeadast    for    eomtm, 

mhuL — Wher^  a  controversy  over  a  narrow 
■trip  of  land  between  adjoining  owners  in- 
volves the  validity  of  a  quitclaim  deed  to 
the  strip,  theretofore  allegred  to  have  been 
procured  by  mistake  and  misrepresentation, 
judpnent  is  properly  entered  for  the  de- 
fendant for  his  costs,  where  there  is  no  evi- 
dence from  which  a  rational  inference  can 
be  drawn,  that  any  misrepresentations  were 
made  to  the  grantor,  that  any  undue  influ- 
ence was  exercised,  or  that  he  did  not  have 
the  deed  read  to  him  or  did  not  thorougrhly 
understand  its  terms,  but  at  most  the  evi- 
dence warranting:  the  inference  that  the 
grantor  was  somewhat  advanced  in  years, 
not  very  strong  physically,  and  that  he 
acted  without  the  advice  of  his  attorney 
to  whom  he  ffonerally  applied  for  assist- 
ance in  matters  of  such  moment. — Barry  v. 
Gutter,  26  Cal.  App.  240,  146  Pac.  527. 

371.  NoBsalt  —  Jndgmeiit  off  nonsuit  in 
rach  an  action,  on  the  motion  of  defendant, 
decides  nothing  on  the  merits  of  the  case, 
•letermines  nothing  as  to  plaintiff's  or  de- 
fendant's title,  is  not  a  bar  to  a  subsequent 
action,  and  simply  operates  as  a  dismissal 
of  the  action  for  want  of  proof  sufflcient  to 
establith  plaintiff's  title. — City  and  County 
V.Brown,  153  Cal.  647,  96  Pac.  281. 

As  to  diamlaaal  off  action,  see  pars.  239, 
240,  this  note. 

272.  Patented  mlnlnir  claim  —  Right 
•k«WB  by  pcdla  posacimlo,  or  eompllanee 
»ltb  statute. — Since  passage  of  act  of  con- 
gress (12824  Rev.  Stats.,  6  Fed.  Stats.  Ann., 
M  ed..  p.  533),  providing  that  "the  loca- 
tion must  be  distinctly  marked  on  the 
ground,  so  that  its  boundary  can  be  readily 
talien,"  party  can  show  right  to  possession 
of  mining  claim  (when  patent  has  been  is- 
raed)  only  by  showing  an  actual  pedis  pos- 
Nsslo,  as  against  mere  wrong-doer,  or  by 
showing  compliance  with  requisites  of  act 
ft  congress. — Funk  v.  Sterrett,  69  Cal.  613, 
«i 

27S.  ReimbaracBieat  ffor  taxes.  —  Where 
the  defendant,  in  a  suit  to  quiet  title,  raises 
the  defense  of  adverse  possession,  but  does 
not  claim  reimbursement  from  the  plaintiff 
for  taxes  paid,  and  the  complaint  does  not 
•iisclose  such  right  to  reimbursement,  the 
maxim.  "He  who  seeks  equity  must  do 
<^lty,"  can  not  be  invoked  so  as  to  require 
the  plaintiff,  before  having  judgment,  to 
reimburse  the  defendant. — Cohen  v.  Ander- 
>on.  22  (^1.  App.  684,  135  Pac.  1096. 

As  to  void  tax-sale  and  relmbvraemeat  off 
PsrelMwcr  la  moacT's  expended  In  redeeming 
freM  snbsc«nent  tax-sale,  see  par.  277,  this 
note. 

274.  Rlglit  to  possession  proved  Farther 
rtgkts  to  be  adjndlcated« — ^Thls  section  pro- 
vides that  issue  (which  might  have  been 
'Qbject  upon  action  of  ejectment)  may  be 
tried  in  proceeding  begun  hereunder.    That 


issue  determined,  court,  by  virtue  of  au- 
thority conferred  by  this  section,  may  in 
same  action,  proceed  to  determine  adverse 
claims  set  up  by  defendant,  and  to  decree 
that  they  be  quieted.  If  plaintiff  shall  prove 
right  to  possession  by  virtue  of  his  legal 
title,  further  rights  of  parties  are  to  be  ad- 
judicated as  if  plaintiff  had  been  in  posses- 
sion at  commencement  of  action. — Hyde  v. 
Redding,  74  Cal.  493,  497,  16  Pac.  380. 

276.  Tlieory  on  whlck  eaase  tried — Not 
changed  In  appellate  court. — In  action  to 
quiet  title,  counsel  will  not  be  allowed  to 
try  case  upon  theory  that  issue  was  properly 
before  court  below,  and  thus  entice  his  ad- 
versary into  a  trap,  to  be  sprung  in  appel- 
late court  at  last  moment.  Supreme  court 
does  not  countenance  technical  objections 
to  pleadings  when  case  Is  tried  In  court 
below  upon  theory  that  issues  were  prop- 
erly made. — Casey  v.  Leggett,  125  Cal.  664, 
672,  64  Pac.  264. 

276.  Same— As  Iff  plaintiff  In  posnesulon. 
Iff  right  established. — In  action  under  this 
section.  If  plaintiff's  legal  right  to  posses- 
sion is  established,  defendant's  adverse 
claim  is  to  be  tried  as  if  plaintiff  had  been 
in  actual  possession  at  beginning  of  action, 
which  was  formerly  prerequisite  under  sec- 
tion.—Hyde  V.  Redding,  74  Cal.  493,  499,  16 
Pac.  380. 

277.  Void  tax-sale — Action  to  qnfct  title 
— Rclnibnrsement  off  pnrchaser  In  amounts 
expended  ffor  redemption. — In  a  case  in 
which  a  purchaser  under  a  void  tax-sale 
thereafter  redeemed  from  subsequent  tax- 
sales  and  received  a  deed  to  the  land,  exe- 
cuted by  the  tax-collector,  where  the  defend- 
ants not  only  set  up  title  but,  by  answer 
asserted  title  in  themselves,  and  prayed 
for  affirmative  relief,  the  court  on  quieting 
the  title  to  the  land  in  the  defendants  with- 
out requiring  them  to  reimburse  the  plain- 
tiff-purchaser at  tax-sale  the  money  ex- 
pended in  redeeming  the  property  from 
delinquent-taxes,  committed  error. — Beck 
V.  Edmison,  —  Cal.  App.  — ,  193  Pac.  168. 

As  to  reanlrcmcnt  off  relmbnrsement»  see 

par.   273,   this  note. 

VI.  RIGHT  TO   JURY. 

As  to  the  right  off  party  to  have  a  Jury 
trial,  see  notes  3  Ann.  Cas.  248;  18  Ann. 
Cas.  245. 

278.  As    to    right    to    Jury    trial.  — If.    In 

action  brought  under  this  section,  plaintiff 
avers  legal  title  against  defendant  in  posses- 
sion, latter  is  perhaps  entitled  under  consti- 
tution to  trial  by  Jury  of  issue  at  law  thus 
presented.— Hyde  v.  Redding,  74  Cal.  493, 
497,    16    Pac.    380. 

279.  Whether  in  an  action  under  this  sec- 
tion either  party  is  entitled  to  a  Jury  must 
depend  greatly  upon  the  facts  in  that  par- 
ticular case. — McNeil  v.  Morgan,  157  Cal. 
373,  378.  108  Pac.  69. 

280.  Where  an  action  is  in  substance  one 
for  the  recovery  of  the  possession  of  land 
the  right  of  a  defendant  to  a  Jury  can   not 
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be  defeated  by  the  mere  device  of  brln^lnflr 
the  action  in  an  equitable  form,  nor  Is  it 
defeated  where  at  the  commencement  of  the 
action  the  defendant  and  not  the  plaintiff 
was  in  the  actual  possession  of  the  prem- 
ises involved,  nor  where  the  defendant  has 
been  in  possession  for  a  long:  time  and  was 
ousted  by  the  plaintiff,  the  latter  can  not 
by  first  brinsringr  his  action  to  acquire  title 
void  the  defendant's'  ri^ht  to  a  jury  trial. — 
McNeil  ▼.  Morgan.  167  Cal.  373,  878.  108 
Pac.  69. 

281.  Whether  in  action  under  this  section 
an  intervener  is  entitled  to  demand  a  trial 
by  jury,  not  decided. — McNeil  v.  Morgran, 
167   Cal.   373,    877,   108  Pac.   69. 

2S2.  Jury  trial  must  be  grranted  In  action 
brought  under  this  section  as  an  equitable 
action  to  quiet  title  to  land.  If  in  reality  it 
Is  an  action  for  recovery  of  specific  real 
estate  and  the  issues  made  are  purely  of  a 
legal  character  and  as  sucli  are  recogniz- 
able in  a  court  of  law,  the  substance  must 
control  the  form  and  the  right  to  the  jury 
trial  can  not  be  defeated  by  any  particular 
form  which  the  action  may  take. — Davis  v, 
Judson,  159  Cal.  121,  113  Pac.  147. 

283.  In  a  simple  action  to  quiet  title  by 
a  plaintiff  in  possession,  in  which  the  Judg- 
ment for  the  plaintiff  made  no  mention  of 
possession,  the  defendant  was  not  entitled 
to  a  jury  trial. — Cobe  v.  Crane,  173  Cal.  116, 
159  Pac.  587. 

284.  The  refusal  to  grant  a  jury  trial  In 
an  action  to  quiet  title  is  not  erroneous, 
where  the  complaint  alleges  the  possession 
of  the  plaintiff  and  no  denial  thereof  is 
made  by  the  answer. — Fuller  v.  Kelly,  28 
Cal.  App.  160,  151  Pac.  749. 

285.  Complalat  framed  In  particular  form 
—Does  not  deprive  one  of  Jury. — Where  de- 
fendant was  in  possession  of  claim  adversely 
to  plaintiff,  obviously  proper  action  to  have 
been  brought  was  what  we  call  an  action 
in  ejectment — that  is,  an  action  "for  recov- 
ery of  specific  real  property" — in  which  case 
defendant  would  have  been  clearly  entitled 
to  jury.  Plaintiff  has  endeavored  to  accom- 
plish same  result,  that  is,  restitution  of 
possession,  in  form  of  statutory  action 
under  this  section.  It  is  evident  that  plain- 
tiff herein,  by  simply  framing  his  torn- 
plaint  in  particular  way,  could  not  deprive 
defendant  of  Jury  trial  of  issues  raised  by 
his  answer. — Newman  v.  Duane,  89  Cal.  597, 
598,    27   Pac.   66. 

286.  Defendiint— Maiit  allese  title  to  have 
jury. — In  suit  to  quiet  title,  as  in  other  suits, 
denial  of  allegations  of  complaint  Is  suffi- 
cient answer,  and  finding  upon  issues  thus 
raised  as  adverse  to  plaintiff  is  suflflcient 
finding.  This,  of  course,  implies  that  if  pos- 
session be  alleged,  fact  of  possession,  as- 
well  as  that  of  title,  must  be  negatived;  and 
It  may  be.  also,  that  defendant,  in  order  to 
avail  hitnself  of  his  right  to  jury  trial, 
should  allege  his  title. — ^United  States  L. 
Assoc.  V.  Pacific  Imp.  Co..  189  Cal.  370.  378. 
69  Pac.  1064,  72  Pac.  988. 


287.  Same  — Ousted  from  minluir  elaim« 
riKiit  to  jury. — To  quiet  title  to  certain 
quartz  mine  claim.  In  action  under  this 
section,  where  complaint  was  In  usual 
form  and  contained  averment  that  plaintiff 
was  In  possession  of  premises  in  contest, 
and,  in  answer,  all  averments  of  complaint 
were  denied,  except  that  of  possession,  and 
averred  that  plaintiff  had  wrongfully  and 
unlawfully  entered  upon  premises  and 
ousted  defendant  therefrom,  and  that  plain- 
tiff wrongfully  withheld  same  from  de- 
fendant, defendant  was  entitled  to  Jury  on 
Issue  raised  by  his  averments  of  prior  pos- 
session.— ^Donahue  v.  Melster.  88  Cal.  121. 
123.    25    Pac.    1096. 

288.  Either    party    may    demaad    Jury. — 

In  action  under  this  section  by  plaintiffs 
as  heirs  of  decedent,  complaint  setting  out 
that  they  are  out  of  possession,  and  de- 
fendant is  in  possession,  and  asking  for 
restitution  of  premises,  defendant  admit- 
ting possession  of  plaintiff  and  claiming 
title,  either  party  Is  entitled  to  jury  as 
matter  of  right. — Gillespie  v.  Gouly.  120 
Cal.  616,  516,  517,  52  Pac.  116. 

2S0.  Equitable  relief— Prayer  for  does 
not  deprive  party  of  Jury. — Essential  alle- 
gations necessary  to  action  in  ejectment 
are  estate  of  plaintiffs',  possession  by  de- 
fendants at  commencement  of  action,  and 
their  wrongful  withholding  of  same,  and 
If  action  is  to  be  regarded  as  action  under 
this  section,  plaintiffs  are  still  entitled  to 
Jury.  Equitable  relief  of  restraining'  order 
against  waste  during  pendency  of  action 
does  not  change  nature  of  action,  but  was 
ancillary  and  permissible  merely  under 
pleading. — Haggin  v.  Kelly,  136  Cal.  481. 
483,   69   Pac.  140. 

290.  Intervener— liVhether  entitled  to  Jury. 

— Whether  an  Intervener  In  an  action  un- 
der this  section  Is  entitled  to  a  jury  depends 
upon  the  facts  whether  If  he  were  a  plain- 
tiff or  a  defendant  asserting  the  rights  he 
sets  up  in  his  intervention  he  would  or 
would  not  be  entitled  to  a  jury. — ^McNeil 
V.  Mbrgan,  157  Cal.  373,  378.  108  Pac.  69. 

291.  Iiiiiuea  purely  equitable— Do  not  en- 
title to  Jury. — Where  defendants  admitted 
that  legal  title  to  land  described  in  com- 
plaint is  In  plaintiff,  and,  while  alleging 
possession  in  themselves,  they  did  not 
claim  any  right  to  such  possession,  except 
under  and  by  virtue  of  an  alleged  agree- 
ment for  sale  of  such  lands  made  by  prede- 
cessors of  plaintiff,  and  to  which  agree- 
ment defendants  claim  they  have  succeeded 
by  assignment,  and  aver  that  they  are  now 
ready  and  able  and  willing  to  make  plain- 
tiff herein  payments  required  by  such  agree- 
ment, and,  under  general  prayer  of  their 
answer,  they  In  effect  ask.  for  specific  per- 
formance of  such  agreement,  it  is  clear  that 
defendants  were  not  entitled  to  jury  for 
trial  for  equitable  Issues  thus  presented. — 
Crocker  v.  Carpenter.  98  Cal.  418,  420,  33 
Pac.    271. 

292.  Jury  —  Must  he  demanded  before 
trial« — In  action   under  this   section,   where 
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tentli  district  court  that  record  is  errone- 
OUST  in  atatingr  that  parties  waived  Jury, 
record  can  not  be  amended  by  affidavit,  and 
It  by  no  means  follows  that  party  can  gro 
on  and  try  case  before  Judge  without  ob- 
jection, and,  after  he  has  lost  It,  complain 
that  case  was  not  tried  by  jury. — Smith  v. 
Bran  nan.  13  Cal.  107,  115. 


Same -» Party  deslrliiK  Jvry  mvst 
imforaa  to  rale  of  eonrt^ — In  an  action  un- 
der this  section,  on  day  of  trial  no  jury  wbb 
in  attendance,  nor  had  any  been  demanded 
or  ordered  for  trial  of  said  cause;  after 
caus«  was  called  for  trial  and  parties  re- 
spectively announced  they  were  ready, 
plaintifT  for  first  time  demanded  said  cause 
to  be  tried  by  Jury,  where  complaint  was 
not  verified,  and  defendant's  answer  denied 
each  and  every  allegation  of  complaint,  and 
rule  of  court  required,  as  prerequisite  of 
trial  by  Jury,  deposit  fees,  and  plaintiff  had 
not  then  nor  had  he  at  any  time  made  or 
offered  to  make  such  deposit,  court  did  not 
err  in  denying  plaintiff's  demand. — Adams 
▼.  Crawford,  116  Cal.  495,  497,  48  Pac.  488. 

Tp  I  Same—Pleadings,  mfflciency  of  to 
eat  me  to  Jary  to  be  made  by  defeadant. — 

In  action  under  this  section  It  is  not  nec- 
essary to  determine  whether  or  not  plead- 
ings were  sufficient  to  entitle  either  party 
to  Jury,  as  to  any  of  issues  created.  If 
not  sufficient,  defendant  should  have  made 
them  so,  if  his  adverse  claim  of  interest 
justified  such  course,  and,  not  having  done 
so.  be  can  not  afterwards  be  heard  to 
complain  he  was  deprived  of  his  right  to 
jury  trial. — ^Landregan  v.  Peppin,  94  Cal. 
4€5,     4«7,    29    Pac.    771. 

2SCK.  Same-— Plalatilf  clalmlw  ownership 
aad  pomessloB,  defendant  elalmlnir  ad- 
^ecveiX^ — Complaint  showing  that  plaintiff 
ia  owner  of  land,  and  in  actual  possession 
of  It,  and  that  defendant  asserts  some 
ri^htor  title  thereto,  which  is  unfounded, 
followed  by  answer  admitting  plaintiff's 
possession,  and  not  showing  prior  posses- 
sion in  defendant,  seems  to  present  very 
action  contemplated  by  this  code  provision; 
and,  under  these  conditions,  its  continued 
equitable  character  not  being  affected  by 
particular  kind  of  right  which  defendant 
sets  up,  court  below  erred  in  denying  de- 
fendant's demand  for  Jury. — Angus  v.  Cra- 
ven,  1»2   Cal-  «»1»  «*'^'  •*  ^*^^'  ^^*^- 

TlHt  Same-— Rlffht  to— Depends  on  facta 
1^  cflieh  case. — Decision  of  question  whether, 
in  action  under  this  section,  either  party 
is  entitled  to  jury,  must  depend  greatly 
upon  facts  in  each  particular  case.  It  has 
never  been  held  by  supreme  court  of  this 
state  that  action  to  quJet  title,  under  code, 
can  not  be  maintained  as  equitable  action, 
where  plaintiff  was.  and  for  considerable 
period  of  time  bad  been,  in  actual  posses- 
sion, and  defendant  had  never  been  in  pos- 
sesaion.  or  that  in  such  case  defendant  can 
^^^rthrow  equitable  character  of  action  by 
•imply  answering  that  he  has  title  and 
prayini?    that  be  for  first  time  be  let  into 


696.    64   Pac.    1091. 

297.  Sanie— Same-rNot  avoided  by  call- 
ing action  equitable. — It  is  clear  that  right 
to  Jury  trial  can  not  be  avoided  by  merely 
calling  action  equitable.  If  that  were  so, 
legislature,  by  providing  new  remedies  and 
new  kinds  of  .  Judgments  and  decrees  In 
form  equitable^  coul^  in  all  cases  dispense 
with  Juries,  and  thus  entirely  defeat  con- 
stitutional provisions  on  subject.  Coile 
confers  equitable  rigfht,  so  far  as  ,lt  grants 
power  to  maintain  action, at  all,  and  decree 
is  in  form  equitable,  but,  if  it  has  to  deal 
with  ordinary  .common-law  rights  clearly 
cognizable  in  .  courts  pf  law,  it  is  to  that 
extent  action  at  law.-^Donahue -v.  Meister, 
88  Cal.  121,  127.  25  Pac.  1096. 

208.  Same — Same— !-l^ectien  is  not  in  vl':. 
latlon  of  t^nstitnticrii.^This  section  of  code 
must  not  be  construed  as  Intending  to  vio- 
late that  provision  oic.  con;stltution  .w^ich 
says  that  "right  to  trial  by  Jury  shall  be 
secured  to  all,  and  re^M^  inviolate,"  un- 
less such  construction,  be  unavoidable..  Is- 
sues about  title  to  land,  such  as  those  pre- 
sented by  answer,  were  triable  at  l&yr  at 
time  constitution  was  adopted,  and  there- 
fore either  party  has  right  to  have  such 
issues  tried  by  jury. — Donahue  v,  Meister, 
88    Cal.   121.    124.    25    Pac.    1096.     . 

200.  Same— Whose  action  In  effect  In  one 
to  recover  possesslon.-*-Cottrt,  in  gruarding 
constitutional  right  to  Jury  trial,  have  re- 
peatedly held  that  where  suit  should  have 
been,  and  In  substance  is,  an  action  for 
recovery  of  possession  of  land,  right  of  de- 
fendant to  Jury  can  not  be  defeated  by 
mere  device  of  bringing  action  in  an  equi- 
table form. — Angus  v.  Craven,  132  Cal.  691, 
696r  64   Pac.    1091. 

800.  Same-i-Whiere  defendant  ^ns  in  pos- 
session, and  in  his  answer  not  only  denied 
that  plaintiff  was  owner  of  land  then  -  in 
controversy,  b^t  also  alleged  that  defend- 
ant had  beeji  in  possession  of  such  land  for 
more  than  fifteen  years,  under  Issues  it 
was  held  that  action  was  in  substance  one 
for  recovery  of  specific  real  property,  and 
defendant  was  entitled  to  Jury  for  trial  of 
his  alleged  rights, — Newman  v.  Duane,  89 
Cal.  597,  598,  27  Pac.  66. 

301.  Right  to  Jury  is  not  defeated  where, 
at  commencement  of  action,  defendant  and 
not  plaintiff  was  in  actual  possession  of 
premises  Involved:  and  action  should  be 
treated  as  substantially  an  action  to  re- 
cover possession. — Angus  v.  Craven,  132  Cal. 
691.   696,  .64   Pac.    1091. 

802.  Legal  lasnes  of  eqnitable  natnre— 
Discretion  of  eonrt. — Whether  an  action 
involves  legal  issues  or  issues  of  equitable 
cognizance  must  depend  upon  the  facts  al- 
leged In  the  particular  case,  and  where  it 
is  apparent  that  the  facts  alleged  and  the 
issues  raised  are  strictly  of  an  equitable 
nature,  the  question  whether  such  issues 
shall  be  tried  by  a  Jury  or  not  is  a  matter 
for  the  discretion  of  the  trial  court,  and 
neither  party  has  an  absolute  right  to  de- 
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mand    a    jury   trial.— rDavis    ▼.    Judson,    169 
Cal.    121.   113   Pac.   147. 

303.  Whether  an  action  brougrht  under 
the  provisions  of  this  section  is  in  itself 
correct  one  at  law  or  one  in  equity  must 
depend  upon  the  facts  and  circumstances 
of  the  particular  case. — ^McNeil  v.  Morgran. 
157  Cal.  873.  878.  108  Pac  69. 

304.  If  one  is  the  owner  and  in  posses- 
sion of  property  and  another  asserts  a  claim 
to  that  property  which  is  founded  neither 
in  law  or  in  equity  the  asserted  claim  is 
necessarily  adverse  to  that  of  the  owner 
or  possessor  of  the  land  and  it  is  only  nec- 
essary for  a  complaint  to  allesre  such  facts. 
—McNeil  V.  Morgran,  167  Cal.  873.  376.  877. 
878.   108   Pac   69. 

VIL    PROCEEDINGS  UNDER  McENERNET 

ACT. 


(.     As  to  whea  actloa  may  be  broasht. 

— A  suit  under  the  McEnerney  Act  does 
not  imply  the  destruction  of  all  the  records, 
which  by  any  possibility  may  have  refer- 
ence to  the  property  to  which  the  plaintiff 
seeks  to  quiet  title  agrainst  all  persons,  but 
such  an  action  lies  whenever  the  records  of 
the  county  have  been  lost  or  destroyed  "in 
whole  or  in  any  material  part."  and,  there- 
fore, the  existence  of  parts  of  the  records 
does  not  absolve  a  party  daiminfir  an  inter- 
est in  property  from  the  duty  of  availingr 
himself  of  the  information  open  to  him  re- 
gSLTding  such  an  action,  where  it  is  con- 
ducted with  all  the  prescribed  formalities. 
— DowlinfiT  V.  Sprlnar  Valley  Water  Co.  174 
Cal.  218.  162  Pac.  894. 

i      8<NI.     Affldavlt    filed    wltk    complaint. — In 

!  an  action  to  quiet  title  agrainst  "all  per- 
sons,"  under  the  so-called  "McEnerney 
Act"  (Stats.  1906.  p.  78.  II  Henningr's  Gen- 
eral Laws*  8d  ed..  p.  8867).  thougrh  the  affi- 
davit filed  with  the  complaint  has  refer- 
ence to  the  property  involved  and  migrbt 
appropriately  describe  the  same,  yet  it  is 
not  expressly  required  so  to  do,  and  any 
defect  in  the  description  therein  may  be 
cured  by  express  reference  to  the  complaint 
for  description,  which  is  expressly  required 
to  contain  "a  particular  description  of  such 
real  property." — ^Hynes  v.  All  Persons,  etc.. 
19  Cal.  App.  186.  125  Pac.  253. 

307.     Sante  —  SulBcicacy      of      aflldavlt. — 

Where  the  affidavit  sets  forth  plaintifTB 
ownership  in  fee  simple  and  peaceable  pos- 
session of  the  property  described,  that  it 
was  derived  from  the  estate  of  her  father 
named,  deceased,  and  deeds  from  her  named 
mother,  her  named  sister,  and  her  named 
brother;  that  all  of  said  property  is  in- 
closed by  fences  and  buildingrs,  resided  on 
by  plaintiff,  and  "that  the  plaintiff  and  her 
grrantors  have  been  the  owners  in  fee  sim- 
ple, and  in  the  actual  and  peaceable  pos- 
session thereof  for  more  than  twenty  years 
last  past."  it  sufficiently  sets  forth  "the 
character  of  affiant's  estate  and  posses- 
sion," the  "period  duringr  which  she  has 
enjoyed  the  estate"  and  also  "the  person 
and  persons  from  whom  obtained,"  and  is 


sufficient  "to  enable  the  defendants  to  ver- 
ify plaintiff's  claim,  and  prevent  fraud,  and 
safegruard  their  rights." — Hynes  v.  All  Per- 
sons, etc.  19  Cal.  App.  186.  125  Pac.  253. 

808.  While  the  plaintiff  is  required  to 
file  an  affidavit  fully  and  explicitly  set- 
ting; forth  and  showingr  the  "character  of 
his  estate,  right,  title.  Interest  or  claim 
and  possession,"  it  can  not  reasonably  be 
held  that  the  affidavit  must  set  forth  every 
probative  fact  relating:  to  affiant's  title,  and 
every  probative  fact  showing:  for  what  pe- 
riod the  affiant's  asserted  title  has  existed, 
or  should  minutely  set  forth  the  history  of 
his  title  and  Its  enjoyment,  in  order  to 
meet  the  terms  of  the  statute. — ^Hynes  v. 
All  Persons,  etc,  19  Cal.  App.  186,  125  Pac. 
263. 


SOO.  Samo— >MralTer  of  obJcotlOB  to  afll- 
davlt.— ^Where  the  defendant  appeared  In 
the  action  and  answered  and  tried  the  case, 
without  objection  to  the  Jurisdiction  of  the 
court  over  the  person  of  the  defendant  or 
over  the  subject-matter,  and  the  Issue  of 
ownership  was  submitted  and  decided,  and 
the  appeal '  Is  upon  that  issue  by  the  de- 
fendant, the  affidavit  of  the  plaintiff  had 
performed  its  office  as  to  him,  and  where  it 
is  sufficient,  prima  facie,  to  show  Jurisdic- 
tion, and  the  evidence  showed  the  facts 
which  It  is  claimed  should  have  been  more 
fully  stated  In  the  affidavit,  the  appellant 
has  no  cause  to  complain  of  Its  Insuffi- 
ciency.— Hynes  v.  All  Persons,  etc.  19  Cal. 
App.  185.  125  Pac.  253. 

310.  Complaint  to  set  aside  la  part  de- 
cree nader— Safficieacy  of. — ^A  complaint  in 
equity  to  set  aside  in  part  a  decree  quieting 
title  to  real  property  in  San  Francisco,  pur- 
suant to  a  proceeding  under  the  statute 
commonly  known  as  the  "McEnerney  Act," 
on  the  grround  that  neither  the  plaintiff  nor 
his  predecessor  in  interest  had  any  notice 
or  knowledgre  of  the  pendency  of  the  quiet 
title  action,  and  that  the  agrents  of  the 
plaintiff  in  such  action  falsely  swore  that 
they  knew  of  no  adverse  claimants  to  the 
property,  fails  to  state  a  cause  of  action, 
where  It  is  allegred  only  on  information  and 
belief  that  the  predecessor  In  interest  of 
the  plaintiff  was  without  notice  or  knowl- 
edge of  the  pendency  of  the  action,  and 
that  the  persons  making:  the  statements  on 
behalf  of  the  plaintiff  in  the  action  to 
quiet  title  knew  the  same  to  be  false  and 
untrue. — Dowlingr  v.  Spring:  Valley  Water 
Co..  174  Cal.  218.  162  Pac.  894. 

811.  Coaatrnetloa  of  act  —  Remedial  !■ 
aatarc.^ — ^Thoug:h  the  act  in  question  is  re- 
medial in  its  nature,  and  is  to  be  liberally 
construed  to  effect  its  main  purpose,  yet 
a  substantial  compliance  with  its  provisions 
is  required,  and  the  court  should  insist  upon 
a  fair  and  full  compliance  with  such  re- 
quirements, on  the  part  of  the  plaintiff,  as 
are  manifestly  intended  for  the  benefit  of 
the  defendants,  in  enabling:  them  by  veri- 
fying: plaintiff's  claim  to  prevent  fraud  and 
to  safeg:uard  their  rig:hts. — Hynes  v.  All 
Persons,  etc.,  19  Cal.  App.  185.  .126  Pac.  263. 


1002 


Ttt«  JC,  Ch.  UI.] 


McBNBRNBY   ACT— PROCBBSDINGS    UNDER. 


§738 


defendant  who  TOlun- 
tarily  appears  in  an  action  to  quiet  title 
under  the  McEnemey  Act,  and  submits  his 
own  claim  In  relation  to  the  property  for 
adjudication.  Is  estopped  from  contending 
that  the  triaJ  court  never  acquired  Jurisdic- 
tion by  reason  of  the  failure  of  the  af&davit 
filed  witli  the  complaint  to  show  that  the 
plaintiff  was  In  the  actual  possession  of  the 
property  as  is  required  by  section  5  of  the 
act. — ^Fazon  y.  All  Persons,  etc^  166  Cal. 
707.   137    Pac  919. 

313.  The  ffeneral  provisions  of  the  Code 
of  Civil  Procedure  relative  to  costs  are 
applicable  to  proceedings  under  the  Mc- 
Enerney  Act. — Faxon  v.  All  Persons,  eta, 
1S6  Cal.    707,   187   Pac   919. 

314.  It  is  not  an  abuse  of  discretion  to 
award  the  cost  of  publication  of  summons 
against  the  only  defendant  who  appeared 
in  an  action  to  quiet  title"  under  the  Mc- 
Enerney  Act. — Faxon  v.  All  Persons,  etc., 
1«6   Cal.    707,    187   Pac    919. 


SIS.  mMdiasa— Saflcleaey  of^Bqoltable 
latcrest  elalmed  In  eross-complalat^ — Find- 
ings of  title  in  the  plaintiff,  and  that  the 
defendant  has  no  right,  title,  interest,  or 
claim  in  or  to  the  property  described  in  the 
complaint,  sufficiently  negatives  any  equi- 
table interest  claimed  in  the  cross-com- 
plaint of  the  defendant,  and  as  the  ultimate 
facta  In  issue  are  passed  upon,  no  other 
finding  was  necessary  as  to  the  interest 
claimed  in  the  cross -complaint.  The  find- 
ing of  ownership  includes  the  probative 
facts,  and  is  good  without  a  finding  of 
particular  facts  upon  which  the  title  or 
want  of  title  depends. — Hynes  v.  All  Per- 
sona, etc,  19  Cal.  App.  ^SS,  125  Pac.  258. 

SIC  Imtcreet  eatltllng  to  maintain  ae- 
tlen« — The  grantor  of  a  deed  of  trust  in- 
tended as  security  for  a  loan  of  money  pos- 
sesses auch  an  Interest  as  entitles  him  to 
maintain  an  action  under  the  act  of  June. 
190«,  to  quiet  title  to  the  property  con- 
veyed.— C.  A.  Warren  Co.  v.  All  Persons, 
1S3  Oal.    774,   96  Pac.   807. 

317.  M emorandnm  na  to  adverse  elalm- 
ants  «- Absence  of.  —  Where  the  affidavit 
showed  that  the  city  and  county  of  San 
Francisco  was  an  adverse  claimant  of  an 
interest  in  the  property,  but  no  memoran- 
dum thereof  was  appended  to  the  sum- 
mons upon  posting  and  publication,  as  re- 
quired by  section  4  of  the  McEnerney  Act, 
conceding  the  doubtful  claim  that  defend- 
ant could  take  advantage  of  such  defect, 
yet  where  the  city  and  county  appeared  by 
answer  and  disclaimed  any  Interest,  the  de- 
fect was  thereby  cured. — Hynes  v.  All  Per- 
sons, etc,  19  Cal.  App.  186,  126  Pac.  268. 

StSL  Psmcsaton  —  Snfleleney  of. — In  an 
action  to  quiet  title  brought  under  the  Mc- 
Enerney Act  of  1906,  the  fact  that  the  prop- 
erty had  not  been  occupied  between  April 
IS.  1906,  and  September  21,  190$,  except 
to  be  viaited  by  a  watchman,  who  was  look- 
ing after  the  ruins  which  remained  on  the 
property,  does  not  show  such  a  lack  of  pos- 


session as  to  prevent  the  maintenance  of 
the  action. — Vanderbilt  v.  All  Persons,  163 
CaL   607.   126   Pac.   158. 

As  to  kind  of  possession  required  In  an 
aetlon  nnder  the  McEnerney  Aet»  see,  post, 
I  749  and  note. 

Sit.  Froof  of  possession  by  plaintiff— 
Necessity  of« — In  an  action  to  quiet  title, 
under  the  so-called  McEnerney  Act  (Stats. 
Ex.  Sees.  1906,  p.  78),  to  certain  lots  in  the 
city  and  county  of  San  Francisco,  the  pub- 
lic records  of  which  In  the  office  of  the 
county  recorder  were  destroyed  by  the  fire 
of  April,  1906,  proof  of  the  actual  posses- 
sion by  the  plaintiff  of  the  land  in  ques- 
tion at  the  time  when  the  action  was 
commenced  and  when  the  affidavit  accom- 
panying it  was  made,  is  necessary  to  the 
rendition  of  a  Judgment  for  the  plaintiff. — 
Vanderbilt  v.  All  Persons,  etc,  163  Cal.  507, 
126  Pac.  168. 

320.  Where  the  plaintiff  in  an  action  to 
establish  title  under  the  McEnerney  Act  re- 
lies upon  adverse  possession,  he  has  the 
burden  to  show  that  every  element  neces- 
sary to  constitute  such  possession  is  made 
clear. — Hart  v.  All  Persons,  20  Cal.  App. 
Dec.   852,   148  Pac.   236. 

821.  In  this  action  to  quiet  title  under 
the  McEnerney  Act  to  two  parcels  of  land 
in  San  Francisco,  It  would  have  been  le- 
gally impossible  for .  the  court  to  have 
found  in  favor  of  the  defendant's  conten- 
tion that  it  had  title  by  prescription,  as 
claimed  by  it,  to  a  portion  of  one  of  the 
parcels,  for  the  reason  that  evidence  of 
certain  essential  elements  of  adverse  pos- 
session was  lacking,  if  indeed  there  was 
sufficient  evidence  of  any  of  such  elements. 
— Hart  V.  All  Persons,  20  Cal.  App.  Dec.  352, 
148  Pac.  236. 

822.  Such  fact,  however,  does  not  de- 
prive the  defendant  of  the  legal  right  to 
insist  that  the  evidence  is  Insufficient  to 
support  the  Judgment  and  findings  in  favor 
of  the  plaintiff,  for  in  an  action  to  quiet 
title  the  plaintiff  can  not  rely  altogether 
upon  the  defendant's  failure  to  prove  his 
title,  but  must  show  title  in  himself. — Hart 
V.  All  Persons,  20  Cal.  App.  Dec.  362,  148 
Pac.  236.  ^ 

828.  The  actual  possession  and  occupa- 
tion of  land,  under  claim  of  ownership  for 
any  period,  is  sufficient  to  enable  the  party 
in  possession  to  maintain  an  action  to  quiet 
title  as  against  a  trespasser,  or  one  who 
establishes  no  title  in  himself. — Hart  v.  All 
Persons,  20  Cal.  App.  Dec.  362.  148  Pac.  236. 

324.  Rales  of  prnetiee. — Under  section  12 
of  the  McEnerney  Act,  except  as  therein 
otherwise  provided,  "the  provision  and 
rules  of  law  relating  to  evidence,  pleading, 
practice,  new  trials  and  appeals  applicable 
to  other  civil  actions  shall  apply  to  the 
actions  hereby  authorized,"  and,  under  these 
rules,  tHe  voluntary  appearance  and  an- 
swer of  the  defendant  was  equivalent  to 
personal  service  of  the  summons  and  copy 
of   the   complaint.     By   such  appearance   lie 
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waives  any  mere  irreg'ularity  in  the  prior 
proceedings,  nor  can  he  avail  himself  of 
any  defects  in  the  service  of  summons  upon 
other  parties. — Hynes  v.  AH  Persons,  etc., 
19  Cal.  App.  186,  126  Pac.  263. 

VIII.  PROCEEDINS    TO    PUT    IN    POSSES- 
SION. 

As  to  party  ejected  pesdeate  lite  entitled 
to  writ  of  poasesslOB,  see  par.  172,  this 
note. 

As  to  writ  of  poasessloB  iMiied  when  ae- 
tlon  In  ejectment  dismtesed»  see  pars.  114, 
172,   this   note. 

325.  As  to  generally. — In  proceedingrs  to 
put  the  party  in  possession  who  has  re- 
covered judgment  in  an  action  to  quiet 
title,  the  court  can  not  determine  any  pro- 
prietary rights  of  a  person  in  possession 
of  the  property  who  was  not  a  party  to  the 
•action. — Dresser  v.  Allen,  26  Cal.  App.  124, 
142   Pac.  911. 

326.  If  such  person  came  Into  possession 
at  any  time  after  the  commencement  of  the 
action,  it  is  presumed  that  he  came  in  un- 


der the  plaintiff,  and  upon  the  issue  per- 
taining to  his  right  to  remain  in  posses- 
sion, the  burden  is  upon  him  to  show  affirm- 
atively that  his  possession  is  rightful  and 
under  a  title  that  has  not  been  determined 
in  the  action,  and  that  such  possession  was 
not  taken  by  collusion  with  the  plaintiff. — 
Dresser  v.  Allen,  26  Cal.  App.  124,  142  Pac 
911. 

S2T.  Alias  writ  of  poMcaaion. — The  en- 
forcement of  a  judgment  recovered  in  an 
action  to  quiet  title  can  not  be  resisted  by 
a  person  not  a  party  to  the  action,  who  as- 
serts the  right  to  retain  the  premises  un- 
der a  claim  of  possession  adverse  to  the 
person  against  whom  the  judgment  was 
awarded,  when  it  appears  that  such  claim 
is  founded  upon  the  mere  declaration  of 
the  latter  of  an  abandonment  of  the  prem- 
ises to  the  former  and  recognition  of  his 
claim  without  any  actual  removal  from  the 
premises. — Dresser  v.  Allen,  26  Cal.  App. 
124.    142    Pac.    911. 

328.  In  such  case  the  prevailing  party  is 
entitled  to  an  alias  writ  of  possession  for 
the  possession  of  the  property. — Dresser  ▼. 
Allen,  26  Cal.  App.  124,  142  Pac.  911. 


§  739.  WHEN  PLAINTIFF  CAN  NOT  BECOVEB  COSTS.  If  the  defend- 
ant in  such  action  disclaim  in  his  answer  any  interest  or  estate  in  the  property, 
or  suffer  judgment  to  be  taken  against  him  without  answer,  the  plaintiff  can 
not  recover  costs.    . 

History:     Enacted  March  11,  1872,  re-enactment  of  $256  Practice 
Act. 


PLAINTIFF  CAN  NOT  RECOVER  COSTS, 

WHEN. 

1.  Disclaimer  as  to  part  of  property — Not 
to  entitle  to  change  of  venue. 

2,3.  Disclaimer   by   defendant  —  Gives   judg- 
ment without  costs. 

4.  Disclaimer  unaffected  by  previous  posi- 

tion as  to  interest. 

5.  Same — Dismissal  of  action. 

6.  Judgment — Set   aside,   based    upon    dis- 

claimer made  through  mistake. 

7.  Same — Without   costs,    may    be    entered 

although    disclaimer    of    all    interests 
whatever. 

Aa   to   auiwer,  venerAllx,  see,  ante,    fi  437 
and    note. 

1.     Disclaimer   as    to    part    of    property — 
Not.    to    entitle    to    change    of    veane. — In 

action  to  secure  cancelation  and  annul- 
ment of  certain  agrreements  relatlngr  to 
certain  lands  described  in  several  coun- 
ties, allesred  to  be  claimed  by  defendant, 
and  to  quiet  title  thereto,  where  defendant 
filed  disclaimer  to  lands  situated  In  county 
in  which  action  Is  brougrht.  such  disclaimer 
did  not  entitle  him  to  change  of  place  of 
trial  to  county  of  his  residence. — Pennle  v. 
Vlsher,  94  Cal.  323.  325,  29  Pac.  711. 


2.  DUelalmer  by  def eadaat— Glvea  Jadip- 
ment  i^lthont  coats. — For  If  defendant  by 
his  answer  disclaims  all  Interest  whatever. 
Judgment  may.  nevertheless,  be  entered 
against  him,  though  in  such  case  It  must  be 
without  costs.  Therefore,  plaintiff  is  not 
required  to  set  forth  nature  of  defendant's 
claim.  Pleading  is  very  simple. — Castro  v. 
Barry.  79  Cal.  443,  447,  21  Pac.  946. 

3.  In  action  under  this  section  plaintiff 
is  entitled  to  Judgment,  although  defend- 
ant makes  disclaimer,  but  without  costs, 
same  as  in  case  of  default.  It  would  be 
strange  If  plaintiff  were  entitled  to  Judg- 
ment on  disclaimer,  and  not  entitled  to 
Judgment,  where  answer  shows  no  legal  de> 
fense. — Dranga  v.  Rowe.  127  Cal.  506,  609,  59 
Pac.    944. 

4.  Disclaimer  naalfeeted  by  prevlooa  po* 
altloB  aa  to  latereat. — When,  in  action  to 
quiet  title  to  land,  defendant  disclaims  any 
interest  or  estate  in  premises.  It  is  Imma- 
terial whether  or  not  he  had  ever  before 
claimed  Interest  or  estate  therein  adversely 
to  plaintiff;  In  either  event,  plaintiff  would 
be  entitled  simply  to  Judgment  quieting  his 
title,  without  costs. — Bulwer  Consol.  MIn. 
Co.  V.  Standard  Consol.  Min.  Co.,  83  Cal. 
5S9.    598.   23   Pac.    1102. 

5.  Same— Dismissal  of  actloa  as  to  prop. 

erty  of  which  defendant  has  disclaimed  title 
is  not  erroneous,  as  in  such  case  Judgment 


1904 


TIU  X,  Ch.  lU.] 


TERMIAiATIOSi   OF  TiTLB  PfiNOING  SLIT — fiPFfiCT  OF. 


§740 


Xor  plaintiff  would  In  any  event  be  merely 
formal  and  without  costs. — Packer  v.  Do- 
ray,   4   Cal.   Unrep.   297,   34   Pac.   628. 

«.  «l«dvaieat-^4et  aalde»  baaed  upon  dla- 
«lalaier  made  throa^k  mistake. — Where,  in 
action  to  quiet  title,  defendant  filed 
amended  and  unverified  answer  disclaiming: 
any  interest  in  any  of  property  described 
in  complaint,  except  lot  13,  and,  upon  trial, 
court  found  that  defendant  was  owner  of 
said  lot,  and  plaintiff  was  owner  of  other 
lots,  and  defendant  therein  moved  to  set 
aaldc  Judgment  and  for  permission  to 
amend  her  amended  answer  by  striking  out 
said  disclaimer  upon  g'round  that  amended 
ansvrer  concerning  disclaimer  had  been  filed 
througrh  inadvertence  and  mistake,  and  that 


"said  disclaimer  was  inadvertence  and  m.s- 
take  of  fact;  that  Jud^rment  was  entered 
aerainst  defendant  by  reason  of  said  mis- 
take and  that  she  had  no  notice  of  state  of 
pleadings  until  several  months  later  and 
when  writ  of  assistance  was  served."  court 
properly  granted  motion  to  set  aside  Judg- 
ment.— Underwood  v.  Underwood,  87  Cal. 
523,    524,    25   Pac.    1065. 

7.  Same— Witkout  costs,  may  be  entered, 
altkongk  disclaimer  of  all  Interests  wkat- 
ever. — If  defendant  by  his  answer,  In  action 
to  quiet  title  to  land,  disclaims  all  interest 
whatever.  Judgment  may  nevertheless  be 
entered  against  him,  though  in  such  case 
it  must  be  without  costs. — Castro  v.  Barry, 
79  Cal.  443,  447,  21  Pac  946. 


§740.    IF  PLAINTIFF'S  TITLE  TERMINATES  PENDING  THE  STHT, 
WHAT  HE  HAY  BEOOVEB,  AND  HOW  VERDICT  AND  JUDGBflENT  TO 

BE.  In  an  action  for  the  recovery  of  property,  where  the  plaintiff  shows  a 
right  to  recover  at  the  time  the  action  was  commenced,  but  it  appears  that  his 
right  has  terminated  during  the  pendency  of  the  action,  the  verdict  and  judg- 
ment must  be  according  to  the  fact,  and  the  plaintiff  may  recover  damages  for 

withholding  the  property. 

History:  Ehiacted  March  11,  1872,  re-enactment  of  §  256  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  160,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  686, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 


TEBMINATION   OF  INTEREST  DURING 

SUIT. 

1.  AffidaritB — ^Right  to  writ  of  possession  not 

determined  by. 

2.  Allegatioivi     of     facts     constituting     title 

showing  adverse  claim. 

3.  Defense  that  right  once  existed   and  has 

ceased — Is  new  matter,  to  be  specially 
pleaded. 

4.  Same — Proof  thereon  properly  rejected. 

5.  Same — To  authorize  evidence  thereof. 

6.  Ejeetment  by  termor — ^Verification  of  com- 

plaint by  lessor. 

7.  Subsequent  title — ^Must  be  set  up  by  sup- 

plementary answer. 

8.  Tax-deed — Must   be   specially   pleaded    by 

defendant. 

9.  Under   mere  denials  in  answer — Termina- 

tion of  right  can  not  be  proven. 


1.  Aflldavlta— Rivht  to  writ  of  posaesaiOB 
dcteralned  by« — Where  plaintiff,  in  ac- 
tion under  this  section,  applied,  after  Judg- 
ment, for  writ  based  upon  disputed  rigrht 
thjit  defendant,  as  against  him,  had  case 
of  any  character,  and  defendant  afterwards 
claimed  rlg'ht  to  possession,  acquired  sub- 
sequent to  its  adjudication,  which  he  insists 
'wmm  saperior  to  ri^ht  there  decreed,  court 
can  not  determine  merits  of  defendant's 
elaim  upon  such  application  upon  affidavits. 
for  no  Question  of  title  can  be  litigrated  in 
that  way. — ^Landregran  v.  Peppin.  94  Cal.  465, 
4€8.    29  Pac.   771 


C-C  P.- -120 


3.  AllevatloBs  of  facts  eoastltntlnK  title 
•bowlair  adverse  claim. — In  action  to  quiet 
title,  where  defendant  disclaims  but  allegres 
that  lands  are  situated  within  boundary 
of  irrigratlon  district,  and  further  alleges 
in  detail  all  steps  leadingr  up  to  and  in- 
cludingr  sale  of  aforesaid  land  to  defendant 
and  issuance  of  certificate  of  sale  thereon 
to  him  on  account  of  assessment,  levy  of 
tax,  and  delinquent  sale  thereunder,  this 
was  an  assertion  of  title  and  adverse  claim 
of  defendant,  and  one  that  could  be  de- 
termined in  such  action. — Quint  v.  McMuI- 
len,   103   Cal.   381,   382,   37   Pac.   381. 

8.  Defense  that  rlsrlit  once  existed  and 
has  ceased — Is  new  matter,  to  be  specially 
pleaded. — Defense  permitted  by  this  sec- 
tion assumes  that  at  commencement  of 
action  plaintiff  had  title  to  risrht  of  posses- 
sion, but  that  his  rlgrht  has  since  termi- 
nated by  his  own  act  in  conveying  land, 
and  consequently  rlgrht  of  possession.  New 
matter  must  be  specially  pleaded,  and  what- 
ever admits  that  cause  of  action  as  stated 
in  complaint  once  existed,  but  at  same 
time  avoids  it — that  is,  shows  that  it  has 
ceased  to  exist — is  new  matter. — Moss  v. 
Shear,  30  Cal.   468.  473. 

4.  Same «- Proof  thereon  properly  re- 
jected.— Proof  that  as  to  portion  of  the  de- 
manded premises  title  had  passed  to  one 
of  defendants  since  action  was  commenced, 
was  properly  rejected  on  srround  that  it 
could  not  be  given  In  evidence  without 
pleadingr  or  by  supplemental  answer. — Mc- 
Minn  V.  O'Connor,  27  CaL  238,   24«. 
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5.  Same-— To  autkorlse   eTldeii€«  thereof. 

—To  make  available  this  section  of  code, 
facts  which  occur  subsequent  to  fllinsr 
answer,  materially  affecting  rights  of  re- 
spective parties  to  disadvantagre  of  defend- 
ant, which,  if  In  evidence,  would  neces- 
sarily change  result  to  detriment  of  plain- 
tiff, should  be  embodied  in  supplemental 
answer  to  authorize  evidence  of  them  with- 
out plaintiffs  consent. — ^McMinn  v.  O'Con- 
nor, 27  Cal.  288,  247. 

6.  EJectmeat  by  termor— VerUcatloB  of 
complaint  by  leaaor, — In  an  action  by  a 
lessee  for  a  term  of  years,  where  the  com- 
plaint is  verified  by  the  lessor,  and  the 
action  brought  for  her  benefit  as  the  real 
party  in  interest,  this  section  is  without 
proper  application,  since  the  judgment  ren- 
dered must  be  one  to  determine  the  title 
of  the  lessor,  instead  of  the  lessee,  who 
presumably  was  never  in  possession  of  the 
leased  premises,  and  had  never  paid  rent, 
and  whose  rights  under  an  unconsummated 
lease  were  presumably  nil. — Cassin  v.  Nich- 
olson, 164  Cal.  502,  98  Pac.  190. 

7.  Subsequent  title— Bfnat  bo  set  up  by 
supplementary  anawer. — Denial  of  allega- 
tions of  complaint,  in  action  to  qxiiet  title. 


puts  in  issue  title  of  plaintiff  at  date  al- 
leged, or.  at  least,  his  title  at  commence- 
ment of  action.  Any  title  acquired  subse- 
quent to  issue  thus  joined  must  be  set  up 
by  supplemental  answer  in  nature  of  plea 
puis  darrein  continuance. — ^Moss  v.  Shear, 
SO    Cal.    468,    478. 

8*  Tax-deed — Must  be  speeially  pleaded 
by  defendant.  —  Whether  tax-deed  would 
have  constituted  evidence  of  transfer  of 
any  portion  of  premises  to  grantee  therein 
named,  it  was  not  necessary  to  decide.  It 
was  enough  that  it  was  objected  to  at 
threshold  for  'reason  that  it  was  not  set 
up  in  plea  of  defense,  which  objection  was 
properly  sustained. — Moss  v.  Shear,  SO  Cal. 
468,    474. 

8.  Under  mere  denials  In  answer — Ter- 
mination of  right   ean   not  be  proven. — As 

defense  that  right  of  plaintiff  has  termi- 
nated during  pendency  of  action  was  not 
made  to  appear  by  plaintiff,  it  was  nec- 
essary for  defendant  to  show  it  affirma- 
tively. Had  issue  been  made  by  answer, 
the  burden  of  proof  would  have  been  upon 
defendant.  Clearly,  under  our  system,  it  is 
not  admissible  under  mere  deniala  of  al- 
legations in  complaint. — ^Moss  v.  Shear.  80 
Cal.  468,  473. 


§  741.  WHEN  VALUE  OP  IMPROVEMENTS  CAN  BE  ALLOWED  AS  A 
SET-OPP.  When  damages  are  claimed  for  withholding  the  property  recov- 
ered, upon  which  permanent  improvements  have  been  made  by  a  defendant,  or 
those  under  whom  he  claims,  holding  under  color  of  title  adversely  to  the  claim 
of  the  plaintiff,  in  good  faith,  the  value  of  such  improvements  must  be  allowed 
as  a  set-off  against  such  damages. 

History:     Enacted  March  11,  1872,  re-enactment  of  $256  PracUce 
Act. 


VALUE  OF  IMPROVEMENTS  ALLOWED 
AS  A  SET-OFF,  WHEN. 

1.  Compensation    disallowed  —  Made    without 

authority  of  law  or  consent. 

2.  Offset — Hight  to,  if  made  bona  fide  before 

plaintiff's  title  and  permanent. 

3.  Same — Only  upon  proof,  made  under  color 

of  title  and  in  good  faith. 

4.  Same — Statutory  only,  and  facts  to  be  al- 

leged. 

5.  Same — Where  holding  adverdely  and  before 

demand. 

6.  Same — Where  value  in  excess  of  rents  and 

profits. 

7.  Same  —  Same  —  Disallowed  if  pleading  de- 

fective. 

8.  Valuable  improvements — Are  allowed  only 

as  set-off. 

1.  CTompeiiMitlon  dtoallowed— Made  with, 
out  avthorlty  of  law  or  coBaeat. — Althougrh 
the  owner  is  entitled  to  full  compensation 
for  land  taken,  and  for  all  permanent  im- 
provements thereon  made  by  himself  or  by 
those   from  whom  he   derived  title,   yet   he 


is  not  entitled  to  damagres  for  improve- 
ments made  by  the  party  at  whose  suit 
land  is  afterwards  condemned  without  au- 
thority of  law  or  consent  of  owner  of  land. 
— Stewart  v.  Sefton.  108  Cal.  197,  210.  41 
Pac.  293. 

2.     Offset— RiiTht    to.    If    made    boaa    flde, 
before     plaintiff**     title     aad     pernument.— 

Right  to  offset  improvements,  in  actions 
under  this  section,  depends  in  particular 
upon  whether  they  were  made  In  good 
faith,  and  before  title  of  plaintiff  accrued 
and  upon  whether  improvements  are  per- 
manent or  not.~-Carpentier  v.  Small,  85  Cal. 
S46,   365. 

8.  Same— Only  upon  proofs  made  wider 
color  of  title  and  in  sood  fUth«— Under  the 
provisions  of  section  257  Practice  Act.  value 
of  improvements  can  be  allowed  as  set-off. 
only  upon  condition  that  they  were  placed 
upon  land  by  defendant,  or  by  those  under 
whom  he  claims,  holding  under  color  of 
title  adversely  to  claims  of  plaintiff,  all  of 
which  must  appear  to  have  been  In  grood 
faith. — Love  v.  Shartzer,  81  Cal.  487,  496: 
Wise  V.  Burton,  78  Cal,  174,  176,  14  Pac! 
683. 
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4.  8»ie     atatntory  osly,  and  facts  to  be 

all«sc4^ — RifiTht  to-  offset  the  value  of  im- 
provements,  a«rainst  claim  for  damagres* 
comes  from  statute,  and,  as  matter  of 
plea.dlziR,  aU  facts  upon  which  party  is 
by  statute  made  to  hinse,  should  be  al- 
leered. — ^Carpentler  v.  Small,  35  Cal.  346,  866. 

5.  SaaM-— W^heire  holdlnar  adTersely  and 
before  demaad* — ^Provision  of  this  section. 
that  improvements  may  be  set  ofl,  as  made 
by  one  holding  "under  color  of  title  ad- 
versely to  the  claim  of  plaintiif  in  good 
fattb,"  applies  only  where  holding  is  ad- 
verse and  before  the  demand. — Hannan  v. 
McKlckle,  82  Cal.  122,  127,  28  Pac.  271. 

«.  8«ai«— ^Hiere  value  In  excess  of  rents 
and  proflts^ — ^Under  our  statute,  and  former 
decisions,  allowance  for  improvements  can 
be  made  only  as  offset  for  damagres, 
claimed  for  withholding:  possession,  where 
court  found  value  of  improvement   placed 


on  land  was  in  excess  of  rents  and  profits, 
and,  therefore,  allowed  respondents  no 
Judgrment  for  rents  or  damagres.  This  was 
all  that  defendants  were  under  any  view 
entitled  to  demand. — Huse  v.  Den,  85  Cal. 
390,  401,  20  Am.  St.  Rep.  232,  24  Pac.  790. 

7.  Same— Same— Disallowed  tf  pleadlns 
defective* — Recoupments  for  improvements 
agrainst  the  main  profits,  found  by  Jury, 
were  improperly  allowed,  where  improve- 
ments were  made  before  plaintiff's  title 
accrued,  and  pleadingrs  did  not  brinff  de- 
fendant within  section  267  of  Practice  Act. 
— ^Bay  V.  Pope,  18  CaL  694,  496. 

8.  Valvable  improvemeats— Are  allowed 
only  as  set-olff.  —  Valuable  improvements 
upon  premises,  even  where  defendant  hold- 
ing: under  color  of  title  adversely  to  plain- 
tiff, in  grood  faith,  could  be  allowed  only 
as  set-off  to  damag:e8. — Yount  v.  Howell, 
14   Cal.   466,    467. 


§  742.  AN  ORDER  HAY  BE  MADE  TO  ALLOW  A  PARTY  TO  SXTRVEY 
AND  MEASXTRE  THE  LAND  IN  DISPUTE.  The  court  in  which  an  action  is 
pending  for  the  recovery  of  real  property,  or  for  damages  for  an  injury 
thereto,  or  a  judge  thereof  may,  on  motion,  upon  notice  by  either  party  for 
good  cause  shown,  grant  an  order  allowing  to  such  party  the  right  to  enter 
upon  the  property  and  make  survey  and  measurement  thereof,  and  of  any  tun- 
nels, shafts,  or  drifts  therein,  for  the  purpose  of  the  action,  even  though  entry 
for  such  purpose  has  to  be  made  through  other  lands  belonging  to  parties  to 
the  action. 

History:  Enacted  March  11,  1872,  re^nactment  with  addition  of 
S  258  Practice  Act  as  amended  1860  (Stats.  1860,  p.  304) ;  amendment 
approved  March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  11. 

As  t»  m^tlecfl*  motloae,  aad  orders  la  irea-       in   two    eoantles   la    Im   dlepute.   see    Kerr's 

see,  post,   f  fi  1003  et  seq.  and  notes.  Cyc.  Pol.  Code,  2d  ed.,   8  4270  and   note. 

JLm  to  •rdcr  for  surrey  Trken  title  to  land 


§743.    ORDER,  WHAT  TO  CONTAIN,  AND  HOW  SERVED.    IF  UNNEO- 
BS8ABY  INJXTRY  DONE,   THE   PARTY   SURVEYING  TO   BE   LIABLE 

THEREFOR.    The  order  must  describe  the  property,  and  a  copy  thereof  must 

be  served  on  the  owner  or  occupant ;  and  thereupon  such  party  may  enter  upon 

the  property,  with  necessary  surveyors  and  assistants,  and  make  such  survey 

and  measurement;  but  if  any  unnecessary  injury  be  done  to  the  property  he  is 

liable  therefor. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  269  Practice 
Act. 

§744.    A  MORTGAGE   MUST   NOT   BE   DEEBflED    A    CONVEYANCE, 

WHATEVER  ITS  TERMS.    A  mortgage  of  real  property  shall  not  be  deemed 

a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner  of  the  mortgage 

to  recover  possession  of  the  real  property  without  a  foreclosure  and  sale. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  260  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  160,  held  unconstitutional,  see  history,  f  5  ante. 
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MOETGAGE  NOT  A  CONVEYANCE. 

1.  Assignment    absolute    in    form  —  Nbt 

made  void  by  counter-agreement. 

2.  Clause    distinguishing    deed    of    trust 

from  mortgage. 

3.  Construction  of  section  —  Adopted  in 

full  view  of  rules  of  law  and  equity. 

4.  Same — Creates  a  mere  lien  for  secu- 

rity. 

5.  Same  —  Meaning    of    "whatever    its 

terms. ' ' 

6.  Same — Mortgage  passes  no  estate  in 

land. 

7.  Same — Restricts  deed  to  purpose  of  se- 

curity. 

8.  Contracts  of  purchase — Mortgages  not. 

9.  Contract  to  sell — May  be  incorporated 

with  mortgage. 

10.  Deed  of  trust — Not  invalid  under  this 

section. 

11.  Same — Section  inapplicable  to. 

12.  Default — Does    not    change    character 

of  mortgage — ^Payment  after  default 
discharges  lien. 

13.  Same — Foreclosure  and  sale  prerequj- 

sites  of  right  of  mortgagee  to  enter. 

14.  Equitable  interest  of  grantor  —  Deed 

absolute  on  face — Notice. 

15.  Estoppel — None  against  innocent  gran- 

tees without  notice. 

16.  Fact  that  deed  a  mortgage — Shown  in 

action  hereunder. 

17.  Same  —  Ascertained,    ordinary    conse- 

quences of  mortgage  attaches. 

18.  Same  —  Mortgageor    not    prohibited 

from  showing. 

19.  Innocent    purchaser  —  Protected    by 

estoppel  of  parties. 

20.  Mortgage  under   former   statute — Not 

conveyance  of  conditional  estate. 

21.  Parol    evidence — Admissible   to    prove 

deed  a  mortgage. 

22.  Same — Same — At  law  and  in  equity. 

23.  Same  —  If    inadmissible,    this    statute 

nugatory. 

24, 25.  Same  —  To    connect   deed   and   defea- 
sance. 

26.  Possession — Authority  to  take,  not  de- 

rived from  mortgage  alone. 

27.  Same — By  consent,  rights  under,  dis- 

tinct from  rights  from  mortgage. 

28.  Same — Mortgage  alone  does  not  give 

title  to. 

29.  Same — Under  mortgage,  ineflPective. 

30.  Power  to  foreclose — Same  as  power  to 

sell  according  to  law. 

31.  Title — In   mortgageor  until   forclosure 

and  sale. 

32.  Same  —  No   title   in   realty   passes   to 

i  grantee. 

33.  Same  —  Not   transferred  by   deed  in- 

tended as  mortgage. 


34.  Verdict   that   deed  18  mortgage — ^Not 

readily  set  aside. 

35.  Words  of  conveyance,  in  absenee  of  de- 

feasance, absolute. 

As  to  dlstlncttoB  between  tmmt  deed  amd 
power-of-aale  Muortgrnge  of  remitr»  see  note 

Ann.  Caa.  1918a,  1045-1056. 
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1.  AsaliTiimeBt  absolute  la  fona  — Hot 
made  void  by  eoaater-asreemeat^ — ^Wbere 
there  was  an  aasisrnment  absolute  on  its 
face,  but  there  was  separate  counter- 
agreement,  latter  did  not  make  former  void, 
but  g-ave  prlvilegre  to  reassign  upon  pay- 
ment of  certain  sum  of  money,  parol  evi- 
dence admissible  to  connect  transactions 
and  show  object. — Gay  v.  Hamilton,  33  CaL 
686,  688;  Jackson  v.  Lodgre,  36  Cal.  28.  48. 

2.  Clause  dlstlacnisliiBir  deed  of  trust 
from  nortvave. — Deed,  reciting  that  con- 
veyance is  made  to  secure  payment  of 
money  evidenced  by  promissory  note  re- 
ferred to,  and  containing  provision  that  "if 
default  should  be  made  in  payment  of  said 
sums  of  principal  or  interest  when  due.  In 
manner  stipulated  in  said  promissory   note 

then  it  shall  be  lawful  for  parties 
of  second  part,  or  survivors  of  them,  their 
heirs  or  assigns,  on  application  of  parties 
of  third  part,  or  their  assi^rns,  to  sell  above 
granted  premises,  or  Such  part  thereof  as 
in  their  discretion  they  shall  And  it  neces- 
sary to  sell  in  order  to  accomplish  objects 
of  these  trusts,"  is  trust-deed  and  not 
mortgage. — Bateman  v.  Burr,  57  Cal.  480. 
481. 

3.  ConstmettoB  of  seetioa^Adopted  1b 
fall  view  of  mies  of  law  aad  equity. — Pro- 
visions of  section  260  Practice  Act  were 
adopted  In  full  view  of  fact  that  mort- 
firages  were  in  common  use,  and  recognized 
by  law  of  the  land — a  part  of  the  greneral 
municipal  law — whether  enforoed  in  court 
of  law  or  court  of  equity,  in  various  forms, 
some  with  condition  of  defeasance  in  in- 
strument Itself,  others.  In  separate  instru- 
ment, and  still  others  without  any  defeas- 
ance In  writing  at  all — and  provisions  cover 
all  these  cases  "whatever"  terms  of  in- 
strument. It  was  Intended  to  put  them  all 
on  common  form,  and  treat  them,  as  par- 
ties intended,  as  securities  for  perform- 
ance of  things  to  be  performed,  and  not 
as  transfer  either  as  to  title  or  right  of 
possession,  without  express  agreement  that 
possession  might  be  taken  by  party  se- 
cured.— Jackson   v.   Lodge,    36   Cal.    23,   61. 

4.  Samc^Creates  a  mere  Hen  for  secii. 
'tty. — Under  thtfc  section  mortgage  creates 
mere  lien  for  purposes  of  security,  and.  as 
in  other  cases  of  lien  upon  real  property, 
can  be  enforced  only  by  Judicial  proceed- 
ings, except  on  authority  of  owner  of  prop- 
erty. By  virtue  of  mortgage  alone,  mort- 
gag^ee  can  neither  acquire  possession  nor 
dispose  of  premises,  but  existence  of  mort- 
gage does  not  prevent  owner  from  enter- 
ing into  independent  contract  for  posses- 
sion,   or    for   authorizing   sale   of  premisea. 
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mortffaffee  consenting*  thereto,  to  pay  off 
debt.— Pofirarty  v.  Sawyer,  17  Cal.  689,  593. 

8.    8«Be  —  MeaBlnar      of     ^whatever      Its 

tenu." — Laneruaere  in  this  section — "what- 
ever its  terms" — does  not  prohibit  separate 
•tipalations  between  parties  for  possession 
or  for  sale  of  premises  upon  default,  but 
wu  intended  only  to  control  terms  of 
grant,  bargain,  and  sale  erenerally.  em- 
ployed in  mortgrases. — Fograrty  v.  Sawyer, 
17  Cal.    689.    693. 

.U  to  tmnsfer,  wken  mortarave  and  wkem 

flcdse,  see  Kerr's  Cyc  Civ.  Code,  2d  ed., 
12924   and    note. 

As  te  frkat   nortarave   la   lien  vpon»  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  fi  2926  and 
Dote. 


C    Saate— Mortsave   passes    ao   estate   la 

Isa4« — ^Formerly  mortgragree  could  enter 
peaceably  and  bring  ejectment.  This  sec- 
tion does  not,  in  express  terms,  alter  es- 
tate at  law  of  mortgagee,  but  it  does  so 
in  effect;  it  takes  from  mortgagee  all  right 
to  possession,  even  before  or  after  condi- 
tion broken,  and  instrument  which  con- 
fers no  right  of  either  present  or  future 
possession  can  hardly  be  deemed  to  pass 
any  estate  in  land. — ^Fogarty  v.  Sawyer,  17 
Cal.  589,  693;  Savings  &  L.  Soc.  v.  McKoon, 
120  Cal.  177,  179,  52  Pac.  306. 

7.  Saae— Reatrlets  deed  to  pvrpose  of  se- 
carlty. — Section  260  Practice  Act  takes  from 
mortgage  its  common-law  •  character  and 
restricts  it  to  purposes  of  security.  At 
common  la'W  mortgage  was  regarded  as 
conveyance  of  conditional  estate,  which 
became  absolute  upon  breach  of  its  condi- 
tion. It  gave  to  mortgagee  upon  its  exe- 
pution,  except  as  otherwise  provided  by 
■tipulations  inserted  in  instrument,  right 
to  Immediate  possession. — Fogarty  v.  Saw- 
yer. 17  Cal.   589,  692. 

As  to  cOBveyaaee  deemed  a  mortgaget  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §§  2924,  2925 
and  notes. 

As  to  m»rtgaire  aot  entltllag  mortgagee 
ts  »ossessioB,  see  Kerr's  Cyc.  Civ.  Code,  2d 
^   i  2927    and    note. 

A«  to  transfer  made  subject  to  defeas- 
•see,  see  Kerr's. Cyc.  Civ.  Code,  2d  ed.,  9  2926 
and  note. 

9,  Contraets  of  purchase  —  Mortgages 
sst< — Mortgages  are  no  longer  understood 
aa  contracts  of  purchase  and  sale  between 
parties,  but  as  transactions  by  which  loan 
is  made  on  one  side  and  security  given  for 
repayment  on  other;  and  default  in  pay- 
ment of  money  secured  does  not  change 
their  character.  They  create  only  lien  on 
land,  which  Is  incident  of  secured  debt  and 
passes  by  similar  assignment  of  debt. — 
Savings  ft  Xt.  Soc.  v.  McKoon,  120  Cal.  177, 
nt.  63  Pac.    806. 

••  Contract  to  sell— -May  be  Incorporated 
wttk  mortgage. — Hlght  to  dispose  both  of 
possession    and    estate    follows    necessarily 


from  ownership  of  property;  and  this  being 
so,  no  valid  objection  can  be  urged  against 
incorporating  contract  and  power  in  same 
instrument  with  mortgage.  They  do  not 
become,  in  that  way,  any  part  of  mortgage, 
but  are  as  much  independent  of  it  as 
though  contained  in  separate  instruments. 
— Fogarty  v.  Sawyer,  17  Cal.  689,  593. 

10.  Deed  of  trnst — Not  Invalid  under  this 
section. — Deed  of  trust  conveys  legal  title; 
contract  is  that  party,  in  whom  debtor  has 
seen  fit  to  vest  legal  title,  may,  in  case  de- 
fault is  made  by  the  debtor,  sell  property 
and  transfer  legal  title  to  purchaser.  Such 
is  meaning  and  intention  of  contract,  and 
there  is  nothing  in  such  contract  to  make 
it  invalid,  nor  is  there  any  reason  under 
this  section  why  its  provisions  should  not 
be  carried  out. — Bateman  v.  Burr,  67  Cal. 
480,  483. 

11.  Same  — Sectloa      inapplicable      to. — 

While  it  is  doubtless  law  that  parol  evi- 
dence may  be  introduced  for  purpose  of 
showing  that  deed  absolute  upon  its  face 
was  intended  as  mortgage,  and  for  purpose 
of  protecting  written  instrument,  not  to  es- 
tablish equity  superior  to  its  terms,  but 
where  instrument  executed  to  secure  re- 
payment of  money  borrowed  was  not  mort- 
gage, but  was  in  fact  deed  in  trust,  be- 
tween which  instruments  distinction  has 
been  long  recognized  and  pointed  out,  sec- 
tion 260  Practice  Act  and  above  section 
have  no  application. — Bateman  v.  Burr,  57 
Cal.    480,    482. 

12.  Default— Does  not  change  character 
of  mortgage— Payment  after  default  dis- 
charges Hen. — Mortgage  is  regarded  as 
mere  security  for  debt,  and  default  In  pay- 
ment does  not  change  its  character;  pay- 
ment after  default  operates  to  discharge 
the  Hen,  equally  with  payment  at  maturity 
of  debt. — Jackson  v.  Lodge,   36  Cal.   28,   42. 

13.  Same — Forclosurc  and  sale  of  prereq- 
uisites   of    right    of    mortagec    to    enter. — 

Where  defendant's  mortgage  has  not  been 
foreclosed,  and  has  no  special  provision 
therein  authorizing  possession  to  be  taken, 
but  is  in  usual  form,  it  conveys  property, 
but  provides  that  if  certain  payments  are 
made,  then  instrument  is  to  be  void;  but 
if  default  be  made  in  their  payment,  then 
property  may  be  sold.  Until  default  and 
consequent  foreclosure  and  sale,  mort- 
gagees thereunder  had  no  right  to  enter 
upon  or  take  possession  of  premises,  and. 
having  done  so,  they  are  liable  to  be  ejected 
same  as  any  other  intruder. — Xidd  v.  Tee- 
pie,    22    Cal.    256.    262. 

14.  Equitable  laterest  of  grantoi^->Deed 
absolute  on  face— Notice. — The  interest  of 
a  grantor,  being  equitable  in  its  character, 
legal  title,  based  on  deed,  reqiains  in 
grantee  and  his  assigns,  until  court  de- 
clares deed  to  have  been  intended  as  mort- 
gage, and  grantor  redeems  according  to 
term."?  of  decree.  Notice  of  equitable  title 
of   first   grantor   does   not   impair   effect   of 
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second  deed  as  conveyance  of  legal  title. 
It  would  be  absurd  to  hold  that  notice  kept 
on  foot  equitable  interest,  while  party  en- 
titled to  possession  held  legral  title  (dis.  op. 
Khodes,  J.). — Jackson  v.  LtOdge,  86  Cal. 
28p    62. 

15.  Bstoppel  —  None  airainat  iBBoccat 
irranteea  without  notlee. — Where  deed  is 
made  by  8chultz  to  his  wife,  with  the  re- 
quest to  pay  off  a  mortgragre  held  by 
defendant  Stoerling:  and  wife,  thereafter  con- 
veys to  defendant  Davis,  subject  to  Stoer- 
lins's  Riortgraere,  but  so  far  as  appears  with- 
out notice  of  any  vendor's  lien  on  part  of 
plaintiff,  defendant  Davis  was  not  estopped 
from  saying:  that  plaintiff  never  had  title 
to  land;  her  predecessor  in  interest,  Schultz, 
xyas  not  estopped  from  showing  that  deed 
to  plaintiff  was  in  fact  a  mortsragre,  and 
neither  was  she  estopped  from  making: 
same  claim. — ^Wenzel  v.  Schultz,  100  Cal. 
250,    254,    34    Pac    696. 

10.  Fact  that  deed  m  mortsase— Shows 
In  aetlon  hercander. — Provision  of  this  sec- 
tion prohibiting:  recovery,  has  reference  to 
action  at  law,  and  it  necessarily  assumes 
that  fact,  which  shall  defeat  recovery,  may 
be  shown  in  very  action  in  which  recovery 
is  sought.  If  it  can  not  be  thus  shown, 
then,  as  in  larg:e  number  of  cases  embraced 
within  provisions  of  statute,  purpose  of 
legislature  is  defeated.  But  courts  of 
equity  exercise  no  arbitrary  powers;  they 
simply  administer,  in  forms  peculiarly  their 
own,  one  branch  of  municipal  law.  There 
must  be  right  recognized  by  municipal  law 
before  even  court  of  equity  can  enforce  it. 
Their  mode  of  proceeding  was  different; 
but  now,  under  our  system,  there  is  no  dif- 
ference in  forms  of  such  proceeding. — Jack- 
son V.  Lodge,  86  Cal.  28,  62. 

17.  8a— e  Aacertataed,  ordinary  conse- 
qvences  of  mortgage  attaches. — When  it  is 
once  ascertained  that  deed  is  mortgage,  or- 
dinary consequences  of  mortg:age  attaches, 
whatever  form  may  be, — so  far,  at  least, 
as  parties  and  those  under  them  with  no- 
tice are  concerned;  mortgagee  no  more 
takes  title,  except  in  form,  even  when  deed 
is  absolute  on  its  face,  than  when  instru- 
ment is  mortgage  in  its  usual  terms. — 
Jackson  v.  Lodge,  36  Cal.  28,  40. 

18.  Same «- Mortgagcor  not  prohibited 
from  showing* — Section  260  Practice  Act  is 
not  nugatory,  sCnd  when  mortgage  is,  in  its 
terms,  in  form  absolute  conveyance,  mort- 
gageor  is  not  prohibited  from  showing  the 
real  character  of  the  transaction. — Jackson 
v.   Lodge,   86  Cal.   28,   48. 

18.  Innocent  pvrcbaaer— Protected  by  ca* 
toppel  of  partic»« — That  innocent  purchaser 
for  valuable  consideration  from  apparent 
grantee  of  conveyance,  absolute  on  its  face, 
in  due  fbrm  upon  records,  although  in- 
tended as  mortgage,  without  notice  of  its 
real  character,  would  be  protected  there 
can  be  no  doubt.  Parties  who  executed  and 
placed  upon  record  such  deed  would  be  es- 


topped, as  to  such  innocent  purchaser,  from 
averring  that  instrument  is  not  such  as  it 
appears  to  be — such  as  their  act  represented 
it  to  be.  In  such  case,  parol  evidence  is 
admissible  to  show  that  deed  absolute  on 
its  face  was  given  as  security,  and  is  there- 
fore mortgage. — Jackson  v.  Lodge,  36  Cal. 
28,    43. 


Itl.  Mortgage  vndcr  former  atatatc— Hot 
conveyance  of  conditional  catat%. — Mortgage 
made  prior  to  act  of  1861  (par.  2  S  260 
ante),  is  not  to  be  regarded  as  conveyance 
of  conditional  estate  to  become  absolute  on 
breach  of  condition,  as  at  common  law. — 
Skinner  v.  Buck,   29   Cal.   253,   266. 

21,  Parol  cvldenee — ^Admissible  to  prove 
a  deed  mortirage. — If  plaintiff,  having  In- 
troduced in  evidence  instrument  in  writing 
executed  by  one  Bartlett,  purporting  to 
transfer  all  his  right,  title,  and  interest  in 
claim  in  dispute,  and  also  promissory  note 
given  by  said  Bartlett,  bearing  same  date. 
it  was  error  to  refuse  offer  to  prove  by 
Bartlett  that  said  instrument  transferring 
said  claim  was  intended  by  party  to  be, 
and  was,  to  secure  payment  of  said  note. 
Testimony  was  relevant  and  It  is  settled  in 
this  state  that  parol  evidence  is  admissible 
to  show  that  deed  absolute  on  its  face  was 
intended  to  be  mortgage. — Cunningham  v. 
Hawkins,  27  Cal.  603,  606. 


Same— -Same — ^At  law  aad  In  e«nitr. 

— Upon  principle  and  authority,  parol  evi- 
dence is  admissible  in  this  state,  at  law  as 
in  equity,  to  show  that  deed,  absolute  on 
its  face,  was  given  as  security  for  money, 
and  that  it  is,  in  fact,  a  mortgage. — Jack- 
son V.  Lodge,  36  Cal.  28,  56. 

25.  Same — ^If  inadmissible,  this  .statute 
nugatory. — If  parol  evidence  was  Inadmis- 
sible, this  provision  of  statute  would  be 
nugatory,  for  the  reason  that  when  mort- 
gage is  in  its  terms  absolute  conveyance, 
mortgageor  would  be  prohibited  from  show- 
ing real  character  of  transactions,  and 
would  resolve  question  into  one  of  plead- 
ing, rather  than  question  as  to  pertinence 
of  evidence. — Cunningham  v.  Hawkins.  27 
Cal.   608,   606. 

24.  Same  —  To  connect  deed  and  defea- 
sance.— Where  there  was  instrument  in  formi 
of  deed  absolute,  and  written  agreement 
to  reassign  upon  payment  of  certain  sum 
by  separate  instrument,  parol  testimony 
was  admissible  to  connect  two.  and  show 
object — Jackson  v.  Lodge,  86  CaL  28,  49. 

26.  It  is  now  conceded  that  rule  in  favor 
of  admissibility  of  parol  evidence  in  equity 
is  universally  established  here  and  else- 
where, and  this  being  so,  under  our  system 
of  practice  and  statutory  provisions,  same 
rules  prevail  in  proceedings  which  would 
formerly  have  been  at  law. — Jackson  v 
Lodge,    36   Cal.   28,   50. 

2e.  Possesslon^Anthority  to  take,  M«t 
derived  from  mortgage  alone* — Common 
form  of  mortgage  In  use  in  this  state  is 
♦  hat    of   absolute    conveyance,    with   condl- 
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tloB  underwritten,  that  it  ia  executed  as 
•ecurlty,  and  shall  become  inoperative  and 
void  upon  payment  of  the  debt;  and  this 
statute  Is  directed  to  langruasre  of  alienation 
and  transfer,  declaring:  that  instrument, 
whatever  terms  it  may  use,  shall  not  be 
treated  as  conveyance,  so  as  to  enable 
owner  to  recover  possession  without  fore- 
closure and  sale.  As  result  flowing  here- 
from, no  authority  can  be  derived  from 
morteras'e  alone  to  take  possession,  even 
tfaousrh  terms  are  used  which  in  other  in- 
struments would  convey  both  title  and  pos- 
session.— ^Foffarty    v.    Sawyer,    17    CaL    689, 

37.  Saaie— -By  comeBt»  rishts  vnder,  dis- 
tinct tt^mm  riirhts  from  mortvaare. — Posses- 
sion taken  by  consent  of  owner,  or  by  con- 
tract with  him  under  mortg'agre,  may  con- 
fer rigrhts  as  aerainst  third  parties,  but 
they  are  Independent  and  distinct  from  any 
rights  springrlnfiT  from  mortsrase,  from 
which  they  derive  no  support.  This  con- 
clusion only  carries  doctrine  that  mort- 
sase  is  mere  security  for  debt  to  its  legiti- 
mate and  logical  result. — Jackson  v.  Lodge, 
3«  Cal.    28.    42. 

28.  Saiae— Bfortsaire  alone  does  not  slve 
title  to. — By  operation  of  section  260  Prac- 
tice Act,  and  it  may  be  said  also  of  other 
sections  of  that  act,  and  of  certain  sections 
of  the  act  concerning  conveyances,  and  of 
several  decisions  of  the  supreme  court,  a 
mortgage  of  real  estate  does  not,  in  this 
state,  confer  title  to  the  possession  of 
mortgaged  property,  except  as  result  of 
foreclosure  sale. — Kidd  v.  Teeple,  22  Cal. 
2&5,   262. 


"—Under    mortgage*    Ineffective. 

—Possession  under  mortgage  can  not  af- 
fect nature  of  mortgagee's  interest;  it  does 
not  abridge  nor  enlarge  his  interest,  nor 
convert  what  was  previously  security  into 
seizin  of  freehold,  nor  change  relation  of 
creditor  or  debtor,  nor  impair  estate  of 
mortgageor,  but  leaves  rights  and  interest 
of  parties  exactly  as  they  existed  pre- 
viously.—Jackson  V.  Lodge,   36  Cal.   28,   42. 


3t>  Power  to  foreclose  ■  Same  as  power 
<•  sen  aecording  to  law.^ — It  would  be  diffl- 
cQlt  to  detect  any  difference  between  stip- 
ulation empowering  mortgagee  to  proceed 
to  foreclose  upon  default,  and  one  giving 
Mthority  on  like  default  "to  proceed  to 
■eli,"  'In  manner  prescribed  by  law."  Power 
SiTen  by  mortgage,  by  clause  quoted,  is  to 


proceed  to  sell  in  manner  prescribed  by 
law,  which,  in  our  Judgment,  is  in  sub- 
stance same  as  power  to  proceed  to  sell 
by  means  of  action  to  foreclose. — Brickell 
V.  Batchelder,  62  Cal.  623,  630. 

81.  Title — In  mortgageor  until  foreclo- 
sure and  aale. — In  this  state  mortgagee  is 
not  regrarded  as  ever  having  title  of  mort- 
gageor until  judicial  foreclosure  and  sale. 
Title  remains  with  mortgageor,  whether 
possession  be  taken,  or  otherwise. — John- 
son v.  Sherman,  15  Cal.  287,  289;  Jackson  v. 
Lodge,   86   Cal.   28,   48. 


^No  title  tn  realtr  passea  to 
grantee,  even  by  conveyance  absolute  in 
form  and  without  any  defeasance,  when 
purpose  is  security;  or,  in  other  words,  all 
mortgages,  whether  in  usual  form  or  ab- 
solute conveyances  on  their  faces,  stand 
upon  same  footing  in  this  respect — that 
neither  conveys  title  in  fact. — Jackson  v. 
Lodge,  86  Cal.  28,  43. 

8S.  Same— >Not  transferred  by  deed  ln> 
tended  as  mortgage. — Deed  absolute.  If  in- 
tended as  mortgage,  does  not  transfer  title 
between  parties  to  it. — Cunningham  v. 
Hawkins,  27  Cal.  608,  606;  Taylor  v.  Mc- 
Lain,  64  Cal.  613,  514,  2  Pac.  399;  Healy  v. 
O'Brien,  66  Cal.  517,  519,  6  Pac.  386;  Turner 
V.  McDonald,  76  Cal.  177,  180,  9  Am.  St. 
Rep.   189,   18   Pac.   262. 

S4.  Verdict  tkat  deed  la  mortgage-^Not 
readily  set  aside. — When  evidence  was  con- 
flicting, upon  question  whether  deed  abso- 
lute upon  its  face  was  intended  to  be  mort- 
gage to  secure  money  due  from  defendant 
to  plaintiff,  and  question  was  fairly  sub- 
mitted to  Jury  and  determined  against  de- 
fendant, appellate  court  can  not  disturb 
verdict,  and  clear  case  ought  to  be  made 
to  Justify  Jury-  or  court  in  finding,  upon 
parol  testimony,  deed,  absolute  upon  its 
face,  to  be  mortgage. — Hopper  v.  Jones,  29 
Cal.   19.    20. 

35.  Words  of  conTcyancct  In  a'osence  of 
defeasance,  absolute. — In  absence  of  defea- 
sance, words  of  conveyance,  being  without 
qualiflcatibn  or  restriction,  must  have  their 
usual  signiflcation,  and  conveyance. of  legal 
title  is  necessary  result  of  their  operation. 
Whatever  may  be  effect  of  parol  defeasance 
in  equity,  it  is  clear  that  it  can  not,  at  law, 
operate  as  defeasance  of  deed  of  convey- 
ance (dis.  op.  Rhodes,  J.). — Jackson  v. 
Lodge,    36    Cal.    28,    60. 


§746.    WHEN  COXTBT  MAY  GRANT  INJUNCTION;   DXTBING  FORE- 
CLOSURE; AFTER  SALE  ON  EXECUTION,  BEFORE  CONVEYANCE.    The 

court  may,  by  injunction,  on  good  cause  shown,  restrain  the  party  in  posses- 
sion from  doing  any  act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon;  or,  after  a  sale  on  execution,  before  a  conveyance. 

History:  E2nacted  March  11,  1872,  re-enactment  of  5  261  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  160,  held  unconstitutional,  see  history,  S  6  ante. 
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66  746-748  DAMAGES  FOR  INJL'RY  TO  POSISKSSION — HININO  CLAIMS.  CPt- Ht 

As    to    executions    and    sales    thereunder*  As  to  reeelvers,  and  appointment  thereof* 

see,  ante,   9fi  694  et  seq.  and  notes.  see,  ante,  fi  564,  subd.  2  and  note. 

As  to  foreclosure  of  mortsase,  see,  ante,  As   to  waste,   irenerally,   see    Kerr's   Cyc. 

9  726    and    note.  Civ.   Code,   2d   ed.,    {  2929   and   note. 

As  to  Injunctions  and  ireneral  practi€$e 
concerning  same,  see,  ante, 'fS  525-538  and 
notes. 

§746.  DAMAGES  HAT  BE  BECOVEBED  FOB  INJXTBT  TO  THE  POS- 
SESSION AFTEB   SAIE   AND   BEFOBE   DEUVEBY   OF  POSSESSION. 

When  real  property  has  been  sold  on  execution,  the  purchaser  thereof,  or  any 
person  who  may  have  succeeded  to  his  interest,  may,  after  his  estate  becomes 
absolute,  recover  damages  for  injury  to  the  property  by  the  tenant  in  posses- 
sion after  sale,  and  before  possession  is  delivered  under  the  conveyance. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  262  Practice 
Act. 

1.     Action  in  ejectment— Damages  for  de-  awarded   to  him. — Cassln  v.  Nicholson,    154 

tentlon — night    of    successor    in    interest. —  Cal.    603,    98    Pac.    190. 

In  case  of  recovery  by  the  successor  In  In-  See,   also,   ante,    fi  738.   note  pars.   222-227. 

terest    of    plaintiff,    substituted    for     such  As    to    Us    pendens,    see,    ante,    9  409    and 

plaintiff    after    commencement    of    the    ac-  note. 

tion    and   before   judgment,    resultant    dam-  As  to  Traste  by  person  whose  Interest  is 

a^es  for  use  and  occupation  during:  the  pe-  snbject  to  lien  of  mortsave,  see  Kerr's  Cyc. 

rlod  of  unlawful   detention,   were   properly  Civ.  Code,  2d  ed.,   i  2929  and  note. 

§747.    ACTION  NOT  TO  BE  PREJUDICED  BT  ALIENATION,  PEND- 

ING  SUIT.    An  action  for  the  recovery  of  real  property  against  a  person  in 

possession  can  not  be  prejudiced  by  any  alienation  made  by  such  person,  either 

before  or  after  the  commencement  of  the  action. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  263  Practice 
Act. 

As  to  flllnar  lie  pesdene,  see,  ante,  9  ^09  and  note. 

§  748.  MINING  CLAIMS,  ACTIONS  CONCERNING  TO  BE  GOVERNED 
BY  LOCAL  RULES.  In  actions  respecting  mining  claims,  proof  must  be 
admitted  of  the  customs,  usages,  or  regulations  established  and  in  force  at  the 
bar  or  diggings  embracing  such  claim;  and  such  customs,  usages,  or  regula- 
tions, when  not  in  conflict  with  the  laws  of  this  state,  must  govern  the  decision 
of  the  action. 

History:     Enacted  March  11,  1872,  re-enactment  of  $621  Practice 
Act. 

MINING  CLAIMS.  8.  Same— Not  same  as  *' abandonment." 

1.  Action  to  quiet  title  to  placer  mining        9.  n^  General  customs— Not  proved  by  testi- 

daim  —  Necessity   of   proof  of  (lis-  mony  of  particular  customs, 

coverv  of  mineral  prior  to  location.  -«    /^ 

2.  Same-Same-Effect  of  stipulation  as  ^^'  ^JV^nm-^U  a  mineral. 

to  mineral  character  of  ground.  13.  Intruders — Miners  not,  entering  upon 

3, 4.  Agricultuial  rights— Subject  to  mining  mining  land  occupied  as  agricultural, 

rights  on  mining  lands.  14.  Maxim  <'qui  prior  est  tempore,"  etc. 

5.  All  legislation  favors  right  of  miners  — Giv^  no  protection  to  farmer  on 

to  mining  land.  mining  lands. 

6.  Conveyance  of  part  of  claim — Descrip-  15.  Mining  claims — Possession  proven  by 

tion  by  surface  lines.  evidence  of  acts  and  by  prevailing; 

7.  "Forfeiture" — In  mining  customs  and  customs. 

codes  means  only  loss  of  right  from  16.  Same — Possession  and  abandonment  of 

non-compliance  therewith.  mineral  location. 
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17.  Same — Bight  to,  aided  by  presumption 

of  g^ant. 

18.  Mining  customs  and  usages — Adequate 

to  judicial  determination  of  mining 
controversies. 

19,20.  Same— Admissible  in  evidence. 

21.  Same — Control  rights  of  all  parties  en- 

tering thereunder. 

22.  Same — ^Local  regulations  are  binding 

only  as  to  claims  of  particular  dis- 
trict. 

23.  Same— Sanctioned  by  state  legislation. 

24.  Permission  to  miner  to  seek  where  he 

chooses  for  precious  metals — Implied 
by  this  section. 

25.  Beeords  of  mining  district  admissible 

to  establish  claim. 

26.  Bight    from    prior    entry    on    mining 

claim  —  Not   devested   by   rules   of 
miners,  but  rules  may  be  considered. 

See.  also,  Kerr's  Cyc.  Civ.  Code,  2d  ed.. 
Si  1426-14268  and  notes. 

An  to  BUaeSt  mtaeraUi  aad  mlslnCy  see» 
ante,    }  586    and    note. 

L  Aetlon  to  quiet  title  to  placer-mfninar 
riaiai— Neceoaity  for  proof  of  discovery  of 
■ifacnil  prior  to  loeotloB. — ^Discovery  of 
mineral  is  the  source  of  the  miner's  title  to 
the  land,  and  is  essential  to  a  valid  loca- 
tion, which  It  must  precede,  and  while  no 
arbitrary  rule  as  to  what  will  constitute 
a  sufficient  discovery,  such  discovery  is 
essential  to  both  placer  and  lode  locations. 
—Garibaldi  T.  Orillo,  17  Cal.  App.  543,  120 
Pac  425. 

X  floMC  finmr  WITrrt  of  stipvlatiOB  as 
to  ■laoral  ek«r«eter  of  srosBd* — A  stipu- 
lation  between  the  parties  that  the  land 
was  unpatented  mineral  land  of  the  United 
States,  was  competent  to  determine  their 
contendinsT  and  conflicting  rights,  but  could 
not  dispense  with  the  necessity  of  proof  as 
to  the  actual  discovery  of  ffold  in  paying 
quantities  prior  to  location  by  either  party. 
-Garibaldi  v.  Orillo,  17  Cal.  App.  642,  120 
Pac.  425. 

S.  Asrlc«it«nil  ri«lita^SiibJeet  to  nlB- 
1m;  rlffhto  on  miBlair  lands* — Person  who 
Las  settled,  for  asricultural  purposes,  upon 
any  of  mininfiT  lands  of  this  state  has  set- 
tled upon  such  lands  subject  to  rights  of 
miners,  who  may  proceed  in  srood  faith  to 
extract  any  valuable  metals  there  may  be 
found  in  lands  so  occupied  by  settler  in 
most  practicable  manner  in  which  they  can 
be  extracted  and  to  least  injury  to  occu- 
pying claimant,  accordinsT  to  express  stat- 
utes of  this  state. — McClintock  v.  Bryden,  5 
Cal.  97,  102.  6S  Am.  Dec.  87. 

4.  If  it  were  the  prevailing  doctrine  in 
this  state  that  persons,  without  any  right 
but  that  of  possession,  could,  under  pre- 
tense of  agriculture,  invade  mineral  dis- 
trict of  state,  and  swallow  up  entire  min- 
eral wealth,  by  settlement  upon  160-acre 
tract  of  land,  it  would  be  using  law  to 
very  bad  purpose  If  court  should  allow  per- 


son who  has  no  evidence  of  title  but  his 
improvements,  and  no  right  but  that  of 
nalced  possession  he  has  usurped,  to  de- 
stroy, for  his  own  benefit,  business  of 
neighborhood  and  put  as  well  government 
as  mining  public  at  deflance. — McClintock 
v.  Bryden,  5  Cal.  97,  102,  63  Am.  Dec.  87. 

6.  All  legislation  favors  the  right  of 
miners  to  ninlnir  land. — ^AU  of  legislation 
of  both  federal  and  state  governments, 
bearing  upon  question  as  to  what  right 
plaintiff  may  have,  in  maintaining  posses- 
sion of  farm  which  he  claims  situate  upon 
mining  lands,  to  exclusion  of  miner  whilst 
he  is  in  good  faith  searching  for  gold,  de- 
nies claim  of  settler  for  agricultural  pur* 
poses  upon  mineral  lands;  but,  instead  of 
denying  to  miner  privilege  of  extracting 
gold  wherever  found,  one,  by  its  tacit  per- 
mission, and  other,  by  uniform  tendency 
and  implication  of  its  laws,  have  given  him 
that  privilege,  and  allowed  him  to  deflne 
and  regulate  his  location  in  mines  by  local 
customs  and  laws  prevailing  at  place  where 
he  is  following  his  mining  vocation. — Mc- 
Clintock V.  Bryden,  5  Cal.  97,  100,  63  Am. 
Dec.   87. 

6.  ConTeyance  of  part  of  claim  —  De* 
scription  by  surface  lines. — A  conveyance 
by  the  patentee  of  an  entire  mining  claim, 
without  reservation,  of  a  part  thereof,  de- 
scribed by  surface  lines,  together  with  all 
mining  right,  property,  possession,  claim, 
and  demand  whatsoever,  conveys  all  the 
land  below  the  surface  within  vertical 
planes  conforming  to  the  side  lines,  includ- 
ing the  extralateral  dip  of  all  veins  having 
their  apexes  within  the  unconveyed  por- 
tion (Beatty,  C.  J.,  dis.), — Riley  v.  North 
Star  Min.  Co.,  152  Cal.  550,  93  Pac.  194. 

7.  ''Forfeiture^— In  mining  enstoms  and 
codes,  means  only  loss  of  riffht  from  non- 
compliance therewith* — Term  "forfeiture," 
as  used  in  our  mining  customs  and  codes, 
means  loss  of  right  to  mine  particular 
piece  of  ground  previously  acquired,  by 
neglect  or  failure  to  comply  with  rules  and 
regulations  of  bar  or  diggings  in  which 
ground  Is  situated,  prescribing  acts  which 
must  be  done  in  order  to  continue  and  keep 
alive  that  right  after  it  has  been  once  ac- 
quired.— St.  John   V.  Kidd,   26   Cal.   263,   270. 

8.  Same— Not  same  as  "abandonment."-- 

"Forfeiture,"  as  used  in  customs  and  rules 
of  miners,  is  entirely  separate  and  distinct 
from  that  of  "abandonment."  It  involves 
no  question  of  intent,  but  rests  entirely 
upon  mining  rules  and  regulations,  and  in- 
volves only  question  whether  in  point  of 
fact  those  rules  and  regulations  have  been 
observed  by  party  seeking  to  maintain  or 
perpetuate  right,  regardless  of  what  his  in- 
tention may  have  been. — St.  John  v.  Kidd, 
26  Cal.  268.   270. 

0.  General  enstoms— -Not  proved  by  tes- 
timony of  particular  customs. — Testimony 
of  witness,  as  to  customs  prevailing  in  min- 
ing camps,  with  which  they  were  ac- 
quainted, in  several  counties  other  than 
one   in   which   is  situated   claim  in   contro- 
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versy,  all  of  which  differed  from  each  other 
as  to  extent  of  claim,  such  witnesses  not 
testifying  to  any  sreneral  custom  or  usage 
regulating:  extent  of  claims,  was  not  com- 
petent evidence  of  general  custom,  but,  so 
far  as  It  amounted  to  anything  on  that 
point,  tended  strictly  to  negative  its  exist- 
ence, and  not  admissible  to  show  such  gen* 
eral  custom. — Table  Mt.  Tunnel  Go.  v.  Stran- 
ahan,  81  Gal.  387,   891. 

10.  While  general  custom,  whether  ex- 
isting anterior  to  location  of  mining  claim 
or  not,  may  be  given  in  evidence  upon  ques- 
tion of  extent,  mere  local  regulation  stands 
on  different  footing,  and  is  inadmissible  to 
limit  extent  of  claim  previously  located.^ 
Table  Mt.  Tunnel  Co.  v.  Stranahan,  81  Cal. 
887,    891. 

11.  Proof  of  general  custom,  for  local 
customs,  is  irrelevant  under  provisions  of 
section  621  Practice  Act,  which  provides 
that  "proof  shall  be  admitted  ^  of  customs, 
usages,  or  regulations  established  at  bar 
or  diggings  embracing  such  claims,"  when 
not  in  conflict  with  constitution  and  laws 
of  this  state. — Table  Mt.  Tunnel  Co.  v. 
Stranahan,   31   Cal.   887,  393. 

12.  GTP"u>n^-I«  •  mineral,  and  lands 
containing  it  are  mineral  lands,  within  the 
meaning  of  the  statutes  of  the  United 
States  providing  for  the  location  of  min- 
eral lands. — ^Madison  v.  Octave  Oil  Co.,  164 
Cal.    771,    99   Pac.    176. 

18.  Intmders^MlBers  act*  entering  vpon 
mining   land   occnpied   as   agricultural. — To 

sustain  action  of  ejectment  in  favor  of 
party  relying  upon  mere  prior  possession, 
defendant  in  action  is  treated  as  intruder 
and  wrong-doer  who  invades  without  right 
to  premises,  but  where,  in  mining  district, 
defendants  were  in  exercise  of  peaceable 
and  lawful  calling,  and  in  their  search  for 
gold,  in  progress  of  their  work,  they  dis- 
covered that  plaintiff  had  inclosed  ground, 
which  they  believed  to  be  valuable  for 
mining  purposes,  and  upon  which  they  en- 
tered for  purpose  of  carrying  on  their 
business  of  extracting  gold,  it  was  not  act 
of  intruders  or  wrong-doers,  but  act  of 
persons  following  lawful  and  honorable 
pursuit,  upon  ground  reserved  to  such  pur- 
poses by  both  policy  and  laws  of  this 
state.— McCUntock  v.  Bryden,  6  Cal.  97,  102, 
63  Am.  Dec.   87. 

14.  Maxim,  '^ni  prior  eat  tempore,  potior 
eat  Jure''— Gives  no  protection  to  farmer  on 
mining  lands. — Plaintiff  can  not  settle  upon 
and  claim  mineral  lands  for  purposes  of 
agriculture  to  exclusion  of  miners,  without 
right,  and  claim  protection  in  his  posses- 
sion merely  because  he  was  first  upon 
ground;  that  he  had  fenced  a  farm,  and 
was  occupied  in  business  of  raising  crops. 
Maxim  of  the  law  "qui  prior  est  tempore, 
potior  est  Jure,"  can  not  be  applied  in 
protection  of  person  who  settles  upon  lands 
reserved  from  settlement  by  policy  of  law, 
as  against  one  entering  for  purpose  en- 
couraged wherever  minerals  may  be  found. 


— McClintock  V.  Bryden,  6   Cal.  97,   101,   63 
Am.  Dec.  87. 


16.     Mining  elatma— -Poaseaaion  proves  by 
evidence  of  acta  and  by  prevailing  cnatonuu 

— ^In  ascertaining  limits  of  mining  posses- 
sion, courts  have  said  same  common-law 
principles  are  to  be  relied  upon  as  those 
.which  regulate  rights  to  possession  of 
agricultural  lands,  although  indicia  of  pos- 
session are  not  necessarily  same.  Posses- 
sion in  such  case  may  be  proved  by  satis- 
factory evidence  of  notorious  acts  of 
occupation,  reference  being  had  to  nature 
of  lands,  uses  to  which  they  can  be  put,  and 
to  general  practices  or  customs  of  region, 
with  respect  to  occupation  of  lands  of  par- 
ticular character.  But  possession,  however 
proved,  being  established,  presumption  of 
grant  arises. — ^Lux  v.  Haggin,  69  Cal.  255, 
883,  10  Pac.  674. 


16.  Same — Poaaemlon  and  abandonment 
of  mineral  location. — One  in  the  actual  pos- 
session of  public  land,  on  which  he  has  at- 
tempted to  make  a  mineral  location,  is  en- 
titled to  hold  such  possession  as  against 
every  one  but  the  United  States,  the  holder 
of  the  paramount  title,  but  this  right  is 
lost  by  abandonment,  as  against  another 
who  peaceably  enters  into  possession  after 
such  abandonment. — ^New  England  &  Coa- 
linga  Oil  Co.  v.  Congdon,  152  Cal.  211,  213. 
92  Pac.   180. 
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17.  Same— Rigbt  to,  aided  by  preannp- 
tion  of  grants — ^Priority,  extent,  boundaries, 
and  continuance  of  possession  of  mining 
claim,  having  been  determined  by  consid- 
eration of  rules  of  mining  district,  courts 
have  proceeded  to  apply  presumption  of 
grant  from  paramount  source, — a  presump- 
tion, sustainable  on  common-law  princi- 
ples.—Lux  V.  Haggin,  69  Cal.  255,  888,  10 
Pac.    674. 

18.  Mining  cnatoma  and  aaagea  — Ade- 
quate to  Judicial  determination  of  mining 
controversies.^ — At  the  time  section  621 
Practice  Act  became  part  of  law  of  land, 
there  had  sprung  up,  throughout  the  min- 
ing regions  of  the  state,  local  customs  and 
usages  by  which  persons,  engaged  in  min- 
ing pursuits,  were  governed  in  acquisition, 
use,  forfeiture,  or  loss  of  mining  ground 
(forfeiture  being  used  here  as  used  and 
understood  by  miners  in  their  mining 
codes).  These  customs  differing  in  va- 
rious localities,  and  prescribing  acts  by 
which  right  to  mine  particular  piece  of 
ground  could  be  secured,  and  its  use  and 
enjoyment  preserved,  were  few,  plain,  and 
simple,  and  well  understood  by  those  with 
whom  they  originated,  and  well  adapted 
to  secure  end  designed  to  be  accomplished.  • 
and  were  adequate  to  Judicial  determina- 
tion of  all  controversies  touching  mining 
rights. — Morton  v.  Solambo  Copper  Min.  Co., 
26    Cal.    627,    583. 

18.  Same— Admissible  in  evidence. — That 
miners  may  make  rules  and  regulations,  to 
govern  acquisition  and  tenure  of  mining 
rights,   has   been   expressly   and  wisely  de- 
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dared  by  legrlslature,  with  further  decla- 
ration that  such  rules  and  regrulatlons  shall 
be  admitted  in  evidence,  and  shall  control 
decision  of  minlnflr  controversies  accordinfir 
to  lanfiTuaere  of  section  621  Practice  Act. — 
St.    John   V.  Kidd.  26  Cal.   268»   270. 

20.  The  customs  and  usagres  of  miningr 
districts  have.  In  the  proerress  of  time,  be- 
come more  sreneral  and  uniform,  and  their 
leading  features  are  now  same  throufi^hout 
mining  refflons  of  state,  and  however  it 
may  have  been  heretofore,  there  is  no  rea- 
son why  Jud^res  or  lawyers  should  wander 
back  to  time  when  Abraham  duff  his  .well, 
or  explore  with  them  law  of  afirency,  or 
statute  of  frauds.  In  order  to  solve  simple 
question  aflectlnff  mining  riffht;  for  more 
convenient  and  equally  legral  solution  can 
be  found  nearer  home,  in  ''customs  and 
usages  of  bar  or  dlgrsringrs  embracing: 
claim"  to  which  such  rigrht  is  asserted  or 
denied,  as  prescribed  by  section  621  Prac- 
tice Act. — ^Morton  v.  Solambo  Copper  Mln. 
Co..   26  Cal.   627,  688. 


21.  Same—- Coatrol  rfirhts  of  all  parties 
itesias  tlierevBder* — Proof  being:  that  de- 
fendants entered  upon  mining'  g:round, 
claiming  by  virtue  of  location  under  local 
mining  laws,  which  allowed  claim  of  three 
hundred  feet  front  for  each  man,  and  that 
plaintiff's  claim  did  not  exceed  that  ratio, 
defendants  were  not  in  position  to  alleg:e 
that  plaintiff's  claim  was  unreasonable  in 
extent,  for,  by  locating:  their  claims  under 
and  in  accordance  with  these  laws,  they 
affirm  that  limit  therein  provided  is  not 
unreasonable.  If  that  land  was  not  unrea- 
sonable for  defendants  to  locate  under  lo- 
cal laws,  same  amount  was  not  unreason- 
able for  plaintiff  to  continue  to  hold  after 
adoption  of  laws. — Table  Mt.  Tunnel  Co.  v. 
Stranahan,  81  Cal.  887,  392. 

22.  Saase— I«oeai  revolatloas  are  bladtna: 
•aly   as   te   claims  of   partienlar  district* — 

Customs,  U8ag:es.  and  regulations  of  bar  or 
diss^lngs  were,  by  express  statute,  declared 
to  be  admissible  as  evidence  "in  actions 
respectingr  mining  claims."  It  has  always 
been  held  that  local  regulations,  etc.,  ac- 
cepted by  the  miners  of  particular  dis- 
trict, are  binding  only  as  to  possessory 
rights  within  district,  and  that  they  must 
be  proved  as  a  fact. — ^Lux  v.  Haggln,  69 
CaL    265,    888.   10  Pac.   674. 

2S.  9aaM  —  Sanetloaed  by  state  lesisla« 
fMmm0 — ^It  was  wise  policy,  on  part  of  legis- 
lature, not  only  not  to  supplant  mining 
rules  by  legislative  enactments,  but  on  con- 
trary to  give  them  additional  weight  of 
legislative  sanction  as  in  section  621  Prac- 


tice Act«  These  usages  and  customs  were 
fruit  of  times,  and  demanded  by  necessi- 
ties of  communities,  which,  though  living 
under  common  law,  could  find  therein  no 
clear  and  well-defined  rules  for  their  guid- 
ance, applicable  to  new  conditions  by  which 
they  were  surrounded,  but  were  forced  to 
depend  upon  remote  analogies  of  doubtful 
application,  and  unsatisfactory  results. 
Having  received  sanction  of  legislature, 
they  have  become  as  much  part  of  law  of 
land  as  common  law  itself,  which  was  not 
adopted  in  more  solemn  form.* — Morton  v. 
Solambo  Copper  Mln.  Co.,  26  Cal.  628,  633. 

24.  Permissloa  to  miner  to  seek  where 
be  ebooses  for  preeiovs  metals-^Implied  by 
tbis  section. — The  act  of  1861  regulating 
proceedings  in  civil  cases  (f  621)  defining 
"that  in  actions  respecting  mining  claims, 
proof  shall  be  admitted  of  customs,  usages, 
or  regulations  established  or  In  force  at 
bar  or  diggings  embracing-  such  claim," 
would  seem  to  imply  permission,  upon  part 
of  state,  to  miner  to  seek  wherever  he 
chose  in  the  gold-bearing  districts  for  pre- 
cious metals,  and  it  would  seem  to  extend 
to  him  whatever  right  it  might  have  to 
mineral  when  found. — ^McClintock  v.  Bry- 
den,  6  Cal.  97,  100,  68  Am.  Rep.  87. 

25.  Records  of  mlains  district  admissible 
to  establisb  claim. — Where  defendants,  in 
contest  of  title  over  mining  land,  relied 
upon  alleged  forfeiture  or  loss  of  right  to 
mine  g:round  on  part  of  plaintiffs  by  fail- 
ure to  work  the  ground,  and  keep  right 
alive,  as  required  by  mining  rules  and  reg- 
ulations in  force  in  district,  and  that,  by 
such  neglect  and  failure,  ground  was  open 
to  reoccupation,  book,  purporting  to  be 
book  for  record  and  transfer  of  mining 
claims,  containing  rules  and  regulations  of 
district,  was  properly  offered  in  evidence 
by  defendants  accompanied  with  testimony 
tending  to  show  fact  of  forfeiture  alleged 
by  them.^St.  John  v.  Kidd,  26  Cal.  268,  270. 

26.  Ri8:bt  from  prior  eatry  oa  nuialiur 
dalm-^Not  devested  by  rules  of  miaers«bnt 
rules  may  be  considered. — In  contest  over 
mining  claims,  court  properly  instructed 
jury  in  effect,  that  if  they  found  from  evi- 
dence that  plaintiffs  had  acquired  right  to 
mine  ground  in  controversy  prior  to  entry 
of  defendants,  that  rlg-ht  could  not  be  de- 
vested by  non-compliance  on  their  part 
with  any  rules  and  regrulations  adopted  by 
miners,  and  that  such  rules  and  regulations 
might  be  considered  by  them  in  connection 
with  other  evidence  for  purpose  of  deter- 
mining whether  or  not  plaintiffs  had  aban- 
doned their  claim. — St.  John  v.  Kidd,  26 
Cal.    263,    270. 


§749.    HOW  8EBVI0E  HAY  BE  MADE  IN  ACTION  RELATING  TO 
jtWLAT^  PBOPEBTT.     [Repealed.] 

History:  Enactment  approved  March  SI,  1891,  Stats,  and  Amdts. 
1891,  p.  278.  Repeal  approved  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  686. 
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§748 [a]  •  DBTJSRHINING  ADVBR8B  CLAIM  TO  REAIj  PROPBRTY.  lPt«ll« 

§749[a].  DETEBMINATION  OF  ADVERSE  CLAIM  TO  REAL  PBOP- 
ESTY;  UNKNOWN  OWNER.  An  action  may  be  brought  to  determine  the 
adverse  claims  to  and  clouds  upon  title  to  real  property  by  a  person  who,,  by 
himself  or  by  himself  and  his  predecessors  in  interest,  has  been  in  the  actual, 
exclusive  and  adverse  possession  of  such  property  continuously  for  twenty 
years  prior  to  the  filing  of  the  complaint,  claiming  to  own  the  same  in  fee 
against  the  whole  world,  and  who  has  paid  all  taxes  of  every  kind  levied  or 
assessed  against  the  property  during  the  period  of  five  years  continuoasly  next 
preceding  the  filing  of  the  complaint. 

[Commencement  of  action— Verified  complaint,  contents.]  Said  action  shall 
be  commenced  by  the  filing  of  a  verified  complaint  averring  the  matters  above 
enumerated.  The  said  complaint  may  include  as  defendants  in  such  action, 
in  addition  to  such  persons  as  appear  of  record  to  have,  all  other  persons  who 
are  known  to  the  plaintiff  to  have,  some  claim  or  cloud  on  the  lands  described 
in  the  complaint  adverse  to  plaintiff's  ownership,  or  other  persons  unknown 
claiming  any  right,  interest  or  lien  in  such  lands,  or  cloud  upon  the  title  of 
plaintiff  thereto,  and  the  plaintiff  may  describe  such  unknown  defendants  in 
the  complaint  as  follows:  ''also  all  other  persons  unknown,  claiming  any  right, 
title,  estate,  lien  or  interest  in  the  real  property  described  in  the  complaint 
adverse  to  plaintiff's  ownership,  or  any  cloud  upon  plaintiff's  title  thereto." 

[Notice  of  pendency  of  action— When  to  be  filed  and  contents.]    Within  ten 

days  after  the  filing  of  the  complaint,  plaintiff  shall  file,  or  cause  to  be  filed,  in 

the  oflfice  of  the  county  recorder  of  the  county  where  the  property  is  isituated, 

a  notice  of  the  pendency  of  the  action,  containing  the  matters  required  by 

section  four  hundred  and  nine  of  this  code. 

History:  Enactment  approved  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  579;  amendment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  104. 

ADVERSE  CLAIM  TO  REAL  PROPERTY  2.     n^temdmrnim^Au  to  wko  are  mtc^mmmrj* 

— ^UNKNOWN  OWNERS.  — It  is  not  necessary  In  order  to  institute 

action    under    this    section    to    examine    the 

1.  Amendment  of  1903.  public  records  and  name  as  defense  all  per- 

2.  Defendant8-AB  to  who  are  necessary.  f '^s  ^^""^^^  »"  interest  in  the  land  in  con- 
^.  ^cic  u     I.           ^      _,     -.            -           '  troversy    In    derogration    of    the    plalntilTs 

3,  4.  Same— Failure  to  file  lis  pendens.  title.— Blackburn  v.  Bucksport  &  Blk  River 

5.  Determining  adverse  claims — Conditions      R.  Co..  7  Cal.  App.  649.  654,  9&  Pac.  668. 

precedent.  S.     Same— F«avr«  to  flle  lia  peadewi^— A 

6.  Same — Action    under   McEnerney    Act —      defendant  who  appears  and  answers  is  not 

Kind  of  possession  required.  prejudiced  by  a  failure  to  file  a  lis  pendens. 

7.  Filing  of  the  notice  of  pendency  of  the      'o**  ^^^  only  effect  of  such  omission  would 

action  **®   ^®   relieve   Innocent   third   parties   from 

8.  Judgment  quieting  title-Proper,  when.         ^^^^.^^Z^^JZl.'^i^  iudgment  affecting  the 

*           ^           *                     '^  title   or   right   of  possession"   of  the   land 

As  to  when  It  la  not  necesanry  to  prove  fn  dispute. — Blackburn  v.  Bucksport  &  Blk 

payment   of   taxes   under   the    provisions   of  River  Co.,  7  Cal.  App.  649,  652,  96  Pac.  668. 

section  825,  ante,  In  nn  action  broaght  an-  See  par.  7,  this  note. 

der    the    above   section   lor   the    purpose    of  4,     j^    j^    immaterial    to    one    who   volun- 

determlnlng    claims    to    real    property,    see,  tarily    appears    whether    the    summons    was 

ante,    §  325.  regularly  Issued  or  is  defective  in  omittinr 

1.     Amendment  of  1908. — The  action  hav-  therefrom    certain    matters    required    to    be 

ingr    been     commenced    subsequent     to    the  embraced  therein  or  was  not  for  any  rea- 

amendment  of  this  and  succeeding:  sections,  son   properly   served   and   returned,   as    his 

the   question   whether   or   not   it  is   a   pro-  voluntary  appearance  is  equivalent  to  per. 

ceediniT  under   these   sections  is  to  be   de-  sonal    service    and    obviated    the    necessity 

termined   by   the   terms   of   the   sections   as  of  a  summons. — Blackburn  v.  Bucksport   A 

amended. — Los  Angeles  v.  Los  Angeles  F.  &  Elk   River  R.  Co.,   7   Cal.  App.   649,   661,    95 

M.   Co.,   160   Cal.    647,   649,   89   Pac.   615.  Pac.    668. 
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Deteraiimlas  adverac  claims  ^-  Condi* 
prccedeat. — Even  thousrh  the  Hen  of  a 
mortsase  may  have  become  extingruished 
the  mortsaereor  can  not  quiet  his  title  to  the 
nortcrasred  premiBOs  under  this  and  sections 
7S0  and  751,  post,  as  asrainst  the  mortsrasree 
without  payingr  the  mortgraffe-debt. — Bul- 
son  V.  Moffatt,  173  Gal.  686,  161  Pac.  259. 

C  Same— Actiom  «nder  McBBemey  Act— 
Kted  of  poosoosiOB  vo^nlredk — Must  be  ac- 
tual, such  as  is  described  in  sections  322  and 
323.  ante,  as  contradistinffuished  from  con- 
atroctive  possession. — ^Lofstad  v.  Murasky, 
1S2  Gal.   69.   91   Pac.  1008. 

See,  also,  ante,  f  738.  note  Part  VII. 

T.  FlUair  •<  the  notice  of  peadency  of 
the  action  With  the  county  recorder  is  not 


an  essential  prerequisite  to  invest  the  court 
with  jurisdiction  of  the  subject-matter  of  a 
suit  in  which  the  recordation  of  such  a  no- 
tice is  required. — Blackburn  v.  Bucksport  & 
Elk  River  R.  Co.,  7  Cai.  App.  649,  653.  9S 
Pac.  668. 
See  pars.  3,  4,  this  note. 


8.    Jodirmcnt  quieting  title — ^Proper,  when. 

— ^Althougrh  an  action  is  brouglit  under  the 
provisions  of  the  above  section  for  the  pur- 
pose of  determining  conflictingr  claims,  an 
order  quieting  title  to  the  land  is  properly 
entered  in  those  cases  in  which  the  issue  of 
title  is  properly  raised  by  the  pleadings  of 
the  parties. — ^Emst  v.  Hall,  —  Cal.  App.  — , 
197  Pac.  807. 
See,  also,  ante,  9  788  and  note. 


§750.  NOTICE  TO  TTNKNOWN  OWNERS,  HOW  8EBVED.  Within  one 
year  after  the  filing  of  the  complaint,  as  required  by  the  preceding  section,  a 
sammons  must  be  issued,  which  shall  contain  the  matters  required  by  section 
foor  hundred  and  seven  of  this  code,  and  in  addition  a  description  of  the 
property  and  a  statement  of  the  object  of  the  action.  In  said  summons  the  said 
unknown  defendants  shall  be  designated  as  in  the  complaint.  Within  thirty 
days  after  the  issuance  of  the  summons,  the  plaintiff  shall  post  or  ciause  to  be 
posted  a  copy  thereof  in  a  conspicuous  place  on  the  property. 

[Resident  defendants,  to  be  served,  when.]  All  defendants  residing  in  the 
state  of  California,  whose  place  of  residence  is  known  to  the  plaintiff,  shall  be 
served  personally. 

[AfBdavit  of  service — Contents.]  After  service  on  all  such  defendants  has 
been  made,  the  plaintiff,  or  his  agent,  or  attorney,  shall  make  and  file  an 
affidavit  wherein  there  shall  be  stated  the  names  of  the  defendants  who  have 
been  served  personally,  the  names  of  the  defendants  who  reside  out  of  the 
state  and  their  places  of  residence,  if  known  to  the  plaintiff,  and  the  names  of 
the  defendants  residing  in  or  out  of  the  state  whose  place  of  residence  is 
unknown  to  the  plaintiff, 

[Service  on  nonresident  defendants — Order.]  And  thereupon  the  court  or  a 
judge  thereof  shall  make  an  order  directing  the  said  summons  to  be  served 
upon  the  defendants  residing  out  of  the  state,  whose  place  of  residence  is 
known  to  the  plaintiff  and  upon  the  defendants  residing  in  or  out  of  the  state, 
▼hose  place  of  residence  is  unknown  to  the  plaintiff,  and  upon  all  the  unknown 
defendants  as  stated  in  the  complaint  and  summons,  by  publication  in  some 
newspaper  of  general  circulation  printed  and  published  in  the  county  where 
the  property  is  situated,  and  if  there  be  no  such  paper  in  such  county,  then  in 
some  adjoining  county,  to  be  designated  by  the  court  or  judge  thereof,  which 
publication  shall  be  for  once  a  week  for  two  successive  months. 

[Hailing  copy  of  summons,  etc.,  to  nonresident  defendants.]  A  copy  of  the 
summons  and  complaint,  within  ten  days  after  the  making  of  said  order,  prop- 
erly addressed  and  with  the  postage  thereon  fully  prepaid,  shall  be  mailed  to 
each  of  the  defendants  who  reside  out  of  the  state,  at  their  place  of  residence, 
if  known,  and  also  to  the  defendants  residing  in  or  out  of  the  state  whose  place 
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of  residence  is  unknown  to  plaintiff,  addressed  to  them  at  the  county  seat  of 
the  county  where  the  action  is  commenced. 

All  such  unknown  persons  so  served  shall  have  the  same  rights  as  are  pro- 
vided by  law  in  cases  of  all  other  defendants  named,  upon  whom  service  is 
made  by  publication,  or  personally,  and  the  action  shall  proceed  against  such 
unknown  persons  in  the  same  manner  as  against  the  defendants  who  are 
named  upon  whom  service  is  made  by  publication  or  personally  and  with  like 
effect;  and 

Any  such  unknown  pwion  who  has  or  claims  to  have  any  rights  title,  estate, 

lien  or  interest  in  the  said  property,  or  cloud  on  the  title  thereto,  adverse  to 

plaintiff,  at  the  time  of  the  commencement  of  the  action,  who  has  been  duly 

served  as  aforesaid,  and  any  one  claiming  under  him,  shall  be  concluded  by  the 

judgment  in  such  action  as  effectually  as  if  the  action  was  brought  against  the 

said  person  by  his  or  her  name  and  personal  service  of  process  was  obtained, 

notwithstanding  any  such  unknown  person  may  be  under  legal  disability. 

Service  shall  be  deemed  complete  upon  the  completion  of  the  publication. 

History:  Bnactment  approved  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  679;  amendment  approved  March  9»  1903,  Stats,  and  Amdts. 
1903,  p.  106. 

§761.  JUDGMENT  TO  BE  IN  AOOOBDANOE  WITH  EVIDENOE.  When 
the  summons  has  been  served  as  provided  in  the  preceding  section  and  the  time 
for  answering  has  expired,  the  court  shall  proceed  to  hear  the  case  as  in  other 
eases  and  shall  have  jurisdiction  to  examine  into  and  determine  the  legality  of 
plaintiff's  title  and  of  the  title  and  claim  of  all  the  defendants  and  of  all 
unknown  persons,  and  to  that  end  must  not  enter  any  judgment  by  default,  but 
must  in  all  cases  require  evidence  of  plaintiff's  title  and  possession  and  hear 
such  evidence  as  may  be  offered  respecting  the  claims  and  title  of  any  of  the 
defendants  and  must  thereafter  direct  judgment  to  be  entered  in  accordance 
with  the  evidence  and  the  law. 

[Proof  of  service  before  hearing— Judgment.]  The  court  before  proceeding 
to  hear  the  case  must  require  proof  to  be  made  that  the  summons  has  been 
served  and  posted  as  hereinbefore  directed  and  that  the  required  notice  of 
pendency  of  action  has  been  filed.  The  judgment  after  it  has  become  final  is 
conclusive  against  all  the  persons  named  in  the  summons  and  complaint  "who 
have  been  served  and  against  all  unknown  persons  as  stated  in  the  complaint 
and  summons  who  have  been  served  by  publication,  but  shall  not  be  conclusive 
against  the  state  of  California  or  the  United  States. 

Said  judgment  shall  have  the  effect  of  a  judgment  in  rem  except  as  against 
the  state  of  California  and  the  United  States ;  and  provided  [,]  further,  that  the 
said  judgment  shall  not  bind  or  be  conclusive  against  any  person  claiming  any 
estate,  title,  right,  possession  or  lien  to  the  property  under  the  plaintiff  or  his 
predecessors  in  interest,  which  claim,  lien,  estate  or  right  of  possession  has 
arisen  or  been  created  by  the  plaintiff  or  his  predecessors  in  interest  within 
twenty  years  prior  to  the  filing  of  the  complaint. 
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[Semedy  cnxnnlatiye.]    The  remedy  provided  in  this  and  the  two  preceding 

sections  shall  be  construed  as  cumulative  and  not  exclusive  of  any  other  remedy, 

form  or  right  of  action  ox  proceeding  now  allowed  by  law. 

History:  Bnactment  approved  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  579;  amendment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  106. 
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27. 
28. 
29. 

30. 
31. 

32. 

33. 

34. 

35. 
36. 

IV. 
37. 


QUIETING  TITLE-^JUDGMBNT.  26. 

L  Liens,  1-11. 

n.  HmSBAIj  ]lfANI>8,  12-15. 

in.  Mining  Ci^ims,  16-36. 
IV.  Triai-,  37-70. 

L  LiKNS. 

1.  Docketed  jad^^ent  not  necessarily  a  lien. 

2.  Same — Findin^^s. 

3.  Street-assessment — ^Defeated  by  lack  of 

authority  to  let  contract. 
4^  Tax  —  Aasessment  valid   on   face  —  De- 
feated only  by  extraneous  evidence. 

5.  Same — ^Defeated  when  right  of  action  for 

collection  lost. 

6.  Same — Same — By  statute  of  limitations 

and  invalidity  of  assessment. 
7,8.  Same — Map — ^When  authentic  admissible 
in  evidence. 
9.  Same — ^Upheld,   if   description   sufficient 
to  give  notice. 

10.  Same — Same — If  land  can  be  identified. 

11.  Same — Same — Parol  evidence  inadmissi- 

ble to  supply  defects  of  description. 

IL  MiNERAIi  L.ANDS. 

12.  Discovery  of  oil — After  location  perfects        38. 

title,   save  against  intervening  rights. 

13.  Same — ^Location  without,  gives  no  title.        39. 

14.  Same — ^Mnst  have  been  upon  the  specific 

land  located.  40. 

15.  Same — Seepage   of   oil   alone   not   suffi-        4X, 

cient ;  oil  must  be  found  after  sinking. 

42 

HL  HINIKO  CliAIMS. 

16.  Abandonment  —  By    locator,    nullifies       43. 

claim. 

17.  Same — A  matter  of  intent.  44. 

18.  Citizenship  of  defendant's  locators  does 

not  concern  plaintiff.  45. 

19.  dandeatine  entry  upon  land  located  by 

otbers,  invalid. 

20.  Defeated   by  proof  of  non-performance        46. 

of  statutory  acts  or  prior  location. 
2L  Description    enabling    one    to   ascertain        47. 
land    claimed  —  Supplements   previous 
failure  of  locator.  43. 

22.  Discovery  alone,  without  location,  gives 

no  title.  49. 

23.  rinding  of  lower  court  as  to  location- 

Should  not  be  disturbed. 

24.  Forfeiture  —  Established    only    on    con-        50. 

vincing  proof. 

25.  Same — From  failure  to  do  statutory  work        51. 

before  location  by  plaintiff. 
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Grantor  may  acquire  a  prescriptive  title 
against  his  grantee. 

Location — May  be  on  unoccupied  land 
on  which  statutory  work  not  done. 

Same — Proved  by  plaintiff,  burden  nn  de- 
fendant to  prove  his  prior. 

Same — On  surveyed  land  of  the  United 
States,  to  conform  to  lines  of  survey 
as  nearly  as  practicable. 

Prior  location  defeats  subsequent. 

Sequirements  of  statute  complied  with, 
gives  title. 

Unoccupied  land  of  the  United  States — 
All  public  land  presumed  to  be. 

Same — ^Work  on,  as  required  by  statute, 
necessary  to  complete  right. 

Work — ^Bequired  by  law  to  hold,  greater 
than  mere  watchman,  if  only  naked 
claim. 

Same — Failure  to  do— Burden  of  proof 
on  party  asserting. 

Same — Same — Gives  riirht  to  third  party 
to  locate. 

TbiaIi. 

Adverse  claim — Kot,  where  lines  of  land 
not  claimed  to  be  true. 

Adverse  possession  proved  by  payment 
of  taxes — Continuous  possession. 

Same — Or  that  no  valid  assessment  made 
for  preceding  five  years. 

Burden  of  proof  upon  plaintiff. 

Costs — Allowed  plaintiff  even  if  all  of 
land  not  recovered. 

Same — On  appeal,  depends  on  terms  of 
statute  relating  to  costs. 

Same  —  Order,  after  judgment,  striking 
out,  appealable. 

Decree  must  reserve  timber,  title  to 
which  is  held  by  defendant. 

Deed  intended  as  mortgage — Gives  go 
title  and  no  right  against  purchasers 
with  notice. 

Defendant — ^Entitled  to  be  heard  upon 
allegations  and  denials. 

Same — ^Valid  interest  in,  does  not  war-' 
rant  denial  of  relief  to  plaintiff. 

Denial — Of  ownership,  with  aflSrmative 
allegations  of  ownership,  raises  issues. 

Same — Of  right  in  plaintiff  and  allega- 
tion of  right  in  defendant  sets  up  valid 
defense. 

Finding  of  plaintiff  in  possession,  un- 
necessary. 

JudgmcTit — For  plaintiff,  out  of  posses- 
sion, entitles  to  possession. 
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52.  Same — ^Valid  after   verdict   upon  utoues 

raised  by  defendant. 

53.  Jury  —  Execution-Bale    in    suit,    where 

party  mentally  unsound,  and  cause  in- 
volving legal  questions. 

V  o4.  Same — One  who  ousts  can  not,  by  suit, 
deprive  defendant  of  right  to. 

55.  Same— Verdict  of,  conclusive  in  equitable 

action  upon  issue  of  ownership. 

56.  Same — ^Where  issues  cognizable  in  courts 

of  law,  may  be  tried  by. 

57.  Nonsuit — Improper  if  plaintiff  shows  in- 

terest. 

58.  Same — Order   of,   declares   plaintiff  has 

no  Interest. 

59.  S^me — Proper,  if  plaintiff  fails  to  show 

legal  interest. 

60.  Ownership,    claim    of,    not    affected    by 

issue  of  moneys  due. 

61.  Plaintiff — Entitled  to  decree  —  Defining 

his  interest. 

62.  Same  —  Same  —  Eeserving     defendant 's 

rights. 

63.  Same-=— Not  to  be  denied  all  relief,  even 

if  defendant  has  some  interest. 

64.  Possession,    finding    as    to  —  Defendant 

failing  to  make  proof,  not  disturbed. 

65.  Records  show,   not   ouster,  but   transfer 

of  title. 

66.  Right   of    defendant — Immaterial    plain- 

tiff failing  to  prove  title. 

67.  Rightfulness  of  defendants'  possession — 

Immaterial  to  plaintiff  claiming  own- 
ership. 

68.  Stipulation — Not  admitted  at  first  trial 

may  be  admitted  at  second. 

69.  Verification  of  answer — Not  required  of 

each  defendant. 

70.  Writ   of    possession — Issued    on   supple* 

mental  order. 

I.  LIENS. 

1.  Docketed  Jadffiiient  not  neeemiarHy  a 
Hen. — It  does  not  follow  that,  because  de- 
fendant had  a  docketed  Judgment,  that  such 
Judgment  was  necessarily  a  lien.  Where 
land  was  a  homestead,  and  therefore  exempt 
from  execution,  It  was  not  necessary  for  the 
court  to  state  that  fact  as  a  reason  for  find- 
ing defendant  had  no  lien. — Dam  v.  Zink,  112 
Cal.  91.  93,  44  Pac.  331. 

2.  Same-— FlBdlBffii. — Where  issue  made 
by  pleadings  as  to  alleged  Judgment-lien  is 
whether  or  not  the  Judgment  constitutes  a 
lien,  finding  that  it  is  not  a  Hen  is  respon- 
sive to  the  averments  and  denials  of  the 
pleadings,  and  is  sufficient. — Dam  v.  Zink, 
112  Cal.  91,  93,  44  Pac.  331. 

3.  Street-aNBessment— Defeated  by  lack 
of  anthorlty  to  let  contract. — Action  may  be 
maintained  to  quiet  title  of  plaintiff  to 
premises  and  to  have  claim  of  defendant 
declared  to  be  unjust,  and  certificate  of  sale 
made  In  foreclosure  of  street-assessment  de- 
clared void,  where  it  appears  that  authority 
to  let  contract   for  grading  and  Improving 
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public  streets  is  vested  in  city  council  which 
can  not  shift  responsibility  so  given  by 
delegating  Its  power  to  any  officer  or  com- 
mittee of  corporation,  to  determine  mode, 
manner,  or  plan  of  improvement,  where  con- 
tract was  void  because  city  council  did  so 
delegate  its  power. — Chase  v.  Scheerer,  136 
Cal.   248,   249.   68   Pac.   768. 

4.  Taz«-AnMaament  valid  on  face  De- 
feated  only  by  cxtraaeova  evideaee. — Where 
statute  makes  assessment  a  lien  upon  prop- 
erty of  plaintiff,  and  so  also  bond  issued 
upon  non-payment,  and  there  is  nothing  upon 
face  of  assessment,  or  bond,  to  show  that 
lien  is  not  in  all  respects  valid,  it  is  ob- 
vious, to  defeat  such  assessment,  or  such 
deed,  plaintiff  must  resort  to  evidence  ex- 
traneous of  any  recitals  to  be  found  in  It. — 
Chase  v.  City  Treasurer  of  Los  Angeles,  122 
Gal.  640,  648,  66  Pac.  414. 

5.  Sam»— Defeated  ^hea  rlffht  of  action 
for  collectloa  lost* — Plea  of  defendant,  in  ac- 
tion to  quiet  title  of  liens  for  delinquent 
taxes,  is  defeated  by  fact  that  right  of  ac- 
tion for  collection  of  taxes  is  lost,  the  lien 
therefore  lost,  and  plaintiff's  title  quieted 
accordingly. — Clark  v.  San  Diego,  144  Cal. 
361.  77  Pac.  973. 

6.  Same— Same— By  statnte  of  llmitati*B» 
and  Invalidity  of  aaseaament. — In  action  to 
quiet  title  to  certain  lots  in  city  of  San 
Diego,  defense  that  lots  were  assessed  and 
taxes  levied  more  than  three  years  prior  to 
beginning  of  action  Is  bar  of  statute  of  limi- 
tations, and  where  record  in  case  shows  that 
assessment  and  levy  were  not  made  as  di- 
rected by  law,  they  were  therefore  invalid 
and  void. — Dranga  v.  Rowe,  127  Cal.  506, 
608,   29  Pac.  944. 

7.  Same  ^  Map  — •  ^Vhen  anthentte  admis- 
sible in  evidence. — Where,  in  action  to  quiet 
title,  in  order  to  sustain  assessment  for 
taxes,  no  reference  is  made  to  any  particu- 
lar map,  if  it  can  be  shown  that  there  is 
only  one  map  of  tract,  which  includes  the 
lot  in  controversy  upon  which  the  lot  is  de- 
lineated or  designated,  and  that  map  is  well 
know  and  generally  accepted  as  authentic, 
it  may  be  received  in  evidence  as  tending 
to  identify  land  before  court.  —  Best  v. 
Wohlford,  144  Cal.  783,  737,  78  Pac.  293. 

8.  To  sustain  lien  of  tax  assessment  des- 
ignation of  tract  of  land  as  portion  of  larger 
tract  by  number  and  block,  without  any  ref- 
erence to  map,  may  be  sufficient  to  Identify 
it,  and,  if  so,  motion  to  refer  to  map  is  not 
fatal  to  description;  but  if  such  reference  Is 
made,  map  thereby  becomes  part  of  descrip- 
tion, and  may  be  read  in  evidence  to  identify 
land. — Best  v.  Wohlford,  144  Cal.  733.  737, 
78  Pac.  293. 

9.  8am»— Upheld,  If  description  auffleieat 
to  give  notice. — Obligation  of  citlxens  to 
contribute  to  expense  of  government  is  rec 
ognized.  and  Instead  of  regarding  proceed- 
ings for  levying  and  collection  of  taxes  as 
hostile  to  property  owner,  he  is  considered 
to  be  interested  equally  with  all  other  citi- 
zens in  prompt  collection  of  taxes,  and  tax 
properly  imposed  upon  his  property  will  b^ 
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upheld  if  description  of  the  property  is  suf- 
ficient to  srive  him  notice  that  it  is  burdened 
with  tax. — Best  v.  Wohlford,  144  Cal.  783. 
T3S,  78  Pac.  298. 

]«c     Samc^Samc — ^If  laad  can   be  Identl- 

••«. — In  action  to  quiet  title  asrainst  lien  of 
aasesament  tax.  description  must  be  such 
that  land  claimed  by  virtue  of  deed  can  be 
identifled  or  located  upon  ground  by  means 
thereof. — Best  v.  Wohlford,  144  Cal.  733,  737, 
78   Pac.    293. 

11.  SUmte^-Sanie— -Parol  evidence  inadmia- 
flJMe  to  supply  defects  of  deaerlptlon. — ^In 
action  to  quiet  title  affainst  lien  of  assess- 
ment for  taxes  where  description  of  land  is 
defective,  parol  evidence  will  not  be  ad- 
mitted to  help  it  out,  nor  to  show  intention 
with  which  it  was  made,  nor  to  resolve  am- 
biguity in  its  terms:  but  rule  that  descrip- 
tion must  be  certain  and  definite,  and  suf- 
ficient in  itself  to  identify  land,  does  not 
exclude  evidence  for  purpose  of  applying 
desoriptlon  to  surface  of  earth  and  thus 
identifv  it  with  tract  in  controversy. — Best 
V,  Wohlford.   144   Cal.  783,   737,   78  Pac.   293. 

II.  MINERAL.  LANDS. 


upheld. — Weed  v.  Snook,  144  Cal.  489,  442, 
77  Pac.  1028. 

15.  Same— Seepage  of  oil  alone  not  anf- 
fleienti   oil   mast   be   foand  after  slaklnir*^— 

In  action  to  quiet  title  against  parties 
claiming  mineral  lands,  questions  material 
to  decision  of  case  did  not  involve  marking 
of  locations  nor  posting  of  notice,  but  valid- 
ity of  locations  of  respective  parties,  their 
respective  dates,  and  discovery  of  oil  in 
land,  where  oil  was  not  discovered  under 
either  location  until  found  by  sinking  or 
driving  well  down  to  the  sand.  Mere  find- 
ing of  surface  Indication,  such  as  seepage 
of  oil,  Is  not  ordinarily  sufficient  to  sustain 
claim  of  title  thereto.  Oil  must  have  been 
discovered  within  limits  of  claims. — Weed 
V.  Snook,  144  Cal.  439,  440,  77  Pac.  1023. 

III.  MINING  CLAIMS. 

16.  Abandonment —» By  locator*  nalllflen 
claim. — In  action  to  quiet  title  to  mining 
claim,  plaintiff  by  her  pleading  called  upon 
defendant  to  declare  nature  of  his  claim, 
which  he  did  by  asserting  rights  under  lo- 
cation earlier  than  that  of  plaintiff,  which 
location,  if  still  valid,  necessarily  avoided 
her  own,  and  she  had  right  to  defeat  claim 
of  valid  prior  subsisting  location  by  evi- 
dence  of   its  abandonment,   although   aban- 


12.     Discovery  of  oil— After  location  per- 
f«etn  title,  save  against  Intervening  rights. 

— It  is  not  necessary  that  discovery  should  ,      ^    ,      ^ 

precede  or  coexist  with  posting  of  notice  and  '  donment  was  not  pleaded,  but  evidence 
marking  of  claims  to  mineral  lands,  but  dls-  thereof  might  be  given  without  specia^  plea 
covery  subsequently  made  perfects  title,  ex- 
cept so  far  as  rights  of  others  may  have  in- 
tervened. In  action  to  quiet  title  to  mineral 
lands,  location,  and  subsequent  discovery  of 
oil  by  defendants,  perfected  their  title,  if 
plalntiflTs  had  no  intervening  right. — ^Weed 
V.  Snook.  144  Cal.  439.  443,  77  Pac.  1023. 

IS.     Same  —  Location    without,    gives    no 

fftje. "Where    plaintiffs    were    citizens    of 

fnited  States,  and  entitled  to  locate  min- 
eral lands,  and  they  properly  marked  loca- 
tion of  claim  so  as  to  indicate  its  bound- 
aries.  and  posted  notice  upon  same,  but  at 
time  of  so  attempting  to  locate  entire  one 
hundred  and  sixty  acres  had  made  no  dis- 
covery of  oil  or  mineral  in  south  half  of 
northeast  quarter,  nor  had  they  attempted 
to  do  so,  and  claim  to  north  half  of  south- 
«^»t  quarter  had  been  perfected  by  discovery 
of  oil  upon  ten  acres  conveyed  to  Lion  Com- 
pany. plaintiCfs  had  no  title. —  Weed  v. 
Snook.   144  Cal.  439,  441.  77  Pac.   1023. 

14.  Snme  —  MuNt  have  been  upon  the 
jprci^r  i«nd  located. — ^Where  plaintiffs  have 
not  expended  money  nor  entered  upon  de- 
velopment of  land  in  contest,  have  made  no 
discovery  of  oil  thereon,  have  merely  posted 
notices  and  marked  boundaries  on  land  in 
connection  with  land  which  they  had  al- 
ready located,  though  a  discovery  of  oil 
had  been  made  upon  land  last  mentioned, 
hot  plaintiffs  can  not  claim  such  discovery 
as  being  discovery  upon  the  land  in  contest, 
and  their  claim  that  prior  discovery  on 
south  eighty  acres  of  said  land,  upon  part 
of  said  land,  can  be  availed  of  for  purpose 
of  making  consolidated  filing  upon  whole 
nn^    hundred    and    sixty    acres,    can    not   be 

C-CP— 121  ^^^ 


under  denial   of   title. — Trevaskis  v.   Peard, 
111   Cal.   599,   603,   44   Pac.   246. 

17.  Same— A  matter  of  Intent. — In  setting 
up  claim  of  abandonment  to  defeat  adverse 
claim,  abandonment  is  matter  of  Intent,  but 
that  intent  may  be  proved  by  actions  and 
conduct  of  parties,  even  against  their  ex- 
press declaration  to  contray;  and  if  intent 
has  been  formed  and  once  acted  upon,  aban- 
donment is  as  absolute  if  it  exists  for  min- 
ute or  second  as  though  it  continued  for 
years. — Trevaskis  v.  Peard,  111  Cal.  599, 
605,   44  Pac.  246. 

18.  CItlsensblp  of  defendant's  locators 
does  not  concern  plalntliVs. — In  action  to 
determine  title  to  mining  lands,  where  it 
is  claimed  that  defendant  failed  to  prove 
that  original  locators  of  claims  were  citi- 
zens or  had  declared  their  intention  to  be- 
come citizens  of  United  States,  and  hence  it 
was  not  shown  that  they  were  qualified  loca- 
tors, and  it  was  also  urged  that  there  was 
no  evidence  that  locators  of  defendant's 
claims  marked  boundaries  thereof  by  monu- 
ments; these  are  matters  which  did  not 
concern  plaintifTs.  When  it  has  been  deter- 
mined that  they  have  no  interest  In  land 
in  controversy,  case  is  ended. — Schroder  v. 
Aden  Gold  Min.  Co.,  144  Cal.  628,  629,  78 
Pac.   20. 

19.  Clandestine  entry  upon  land  located 
by  others.  Invalid. — Statutes  and  mining 
laws  of  United  States  do  not  contemplate 
forcible  or  clandestine  entry  and  location 
of  land  in  peaceable  possession  of  other 
parties  who  have  located  same  in  goad 
faith,  and  In  endeavor  to  secure  their 
claims,  and  in  action  to  quiet  title  thereto, 
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claim  of  parties  under  such  entry  can  not 
be  sustained. — Weed  v.  Snook,  144  Cal.  439, 
443,  77  Pac.  1023. 

20.  Defeated  by  proof  of  noM-perform- 
ance  of  atatntory  acta  or  prior  loeation^ — 

Claim  to  mining:  ground  may  be  defeated 
by  showing  that  claimant  never  performed 
any  of  acts  necessary  to  location  of  mining 
claim,  or,  by  showing,  if  such  acts  were 
performed,  that  prior  location  existed  which 
precluded  possibility  of  valid  location  hav- 
ing been  made  by  plalntifT;  such  proof  could 
properly  be  made  under  general  denial  of 
plaintiff's  title  and  right  of  possession. — 
Adams  v.  Crawford,  116  Cal.  495,  501,  48 
Pac.  488. 

21.  DeacrlptloB  enabling  one  to  aaeertain 
land  claimed— Snpplementa  previous  failure 
of  locator. — Whatever  might  be  effect  of 
entire  failure  to  comply  with  act  of  April  3, 
1876,  only  regulation  then  in  force  relative 
to  recording  of  location  notices,  subsequent 
compliance  with  requirements  of  act  would 
certainly  be  sufficient,  and  if  description 
contained  any  notice,  or  was  complete 
enough  to  enable  one  examining  it  to  ascer- 
tain therefrom  that  land  actually  claimed 
was  Included  therein,  there  was  such  sub- 
stantial compliance  as  to  satisfy  statute, 
for  such  description  would  give  full  notice 
that  such  land  had  been  in  fact  appropri- 
ated by  others. — ^Mitchell  v.  Hutchinson,  142 
Cal.  404,  411,  76  Pac.  65. 

22.  Discovery  alone,  ^Itbout  location, 
gives  no  tltle.^ — In  action  to  quiet  title  to 
certain  mining  claim,  discovery  of  ore  by 
plaintiff  was  but  one  step  in  acquiring  title 
to  mining  claim  and  vested  in  him  no  right 
or  title  to  property.  It  must  be  followed  by 
location,  which  consists  of  marking  of  claim 
by  monuments  so  that  its  boundaries  can  be 
readily  traced,  posting  of  notice  thereon, 
and.  where  state  or  district  law  requires  it, 
recording  of  such. — Adams  v.  Crawford,  116 
Cal.  495,  498,  48  Pac.  488. 

23.  Finding  of  lo^er  court  as  to  loca- 
tion^Should  not  be  disturbed. — Action  to 
determine  right  to  about  seven  acres  of 
mining  ground,  where  burden  rested  upon 
plaintiffs  to  satisfy  coujft  that  their  con- 
tention as  to  location  ••(  monument  was 
correct,  finding  of  court  should  not  be 
listurbed.  Appellate  court  Is  warranted  in 
Interfering  with  findings  only  where  it  can 
be  seen  that  they  are  contrary  to  all  evi- 
dence, and  that  there  is  no  substantial 
evidence  In  support  of  them. — Schroder  v. 
Aden  Gold  Min.  Co.,  144  Cal.  628,  629,  78 
Pac.   20. 

24.  Forfeiture— Bstabllabed  only  on  con- 
Flnclng  proof. — ^Treating  provision  of  re- 
vised statutes  of  United  States  (9  2324,  6 
Fed  Stats.  Ann.  2d  ed.,  p.  533),  that  "upon 
failure  to  comply  with  conditions  (among 
them  to  do  the  required  annual  work), 
claim  or  mine  upon  which  such  failure  oc- 
curs shall  be  open  to  relocation  in  same 
manner  as  if  no  location  of  same  land  had 
ever  been  made,"  as  in  effect  working  for- 
Ceiture,   such   forfeiture   can   not  be   estab- 


lished except  upon  clear  and  convincing 
proof  of  former  owner  to  have  had  work 
performed  or  improvements  made  to  amount 
required  by  law. — Goldberg  v.  Bruschi,  146 
Cal.  708,  712,  81  Pac.  23,  24. 

25.  Same— From  failure  to  do  atatntory 
work  before  location  by  plaintiff. — Defend- 
ant whose  claim  was  located  in  1897  could 
not  assert  valid  claim  thereto  after  close 
of  year  1898  unless  he  had  in  year  1899. 
before  plaintiff  made  location,  within  time 
limited,  begun  development  work  and  prose- 
cuted it  diligently;  but  as  he  did  no  work 
at  any  time,  his  location  ceased  to  have  any 
validity  as  against  valid  relocation,  and  hi? 
possession  was  not  enough  to  remove  land 
from  category  of  unoccupied  lands  of  United 
States,  nor  suflScient  to  prevent  third  party 
from  making  valid  location. — Goldberg  v. 
Bruschi,   146  Cal.  708,  713,  81  Pac.  23,  25. 

26.  Grantor  may  aeqnlre  a  preacrlptlve 
title  against  bis  grantee. — In  action  to  quiet 
title  against  defendant,  who  disclaims  any 
interest,  but  alleges  that  plaintiff  con- 
veyed to  him  premises  in  controversy,  and 
he  (defendant)  cgx  reyed  same  to  other  de- 
fendants, where  evidence  at  trial  disclosed 
circumstances  that  deed  was  made  to  de- 
fendant, plaintiff  offering  to  give  him  right 
to  prospect  ground  and  give  him  quitclaim 

*  deed  for  that  purpose  to  be  used  and  occu- 
pied by  party  of  second  part  for  purpose  of 
working  and  occupying  mining  claim,  such 
deed  did  not  preclude  grantor  from  after- 
wards acquiring  title  to  land  by  prescrip- 
tion as  against  grantee  of  mining  right  and 
those  claiming  under  it. — Baker  v.  Clark, 
128  Cal.   181,   183,   60  Pac.  677. 

27.  Iiocatlon— May  be  on  unoccupied  land 
on  ^rblch  statutory  ^orlc  not  drne-^^-Posses- 
sion  of  mining  claim  on  which  defendant 
has  not  done  work  required  by  statutes  of 
United  States,  nor  begun  nor  made  any  at- 
tempt to  perform  such  work,  is  not  enough 
to  remove  land  from  category  of  unoccupied  ' 
land,  so  as  to  prevent  another  party  from 
making  valid  location  thereon. — Goldberg 
V.  Bruschi,  146  Cal.  708,  713,  81  Pac.   23,  25. 

28.  Same-— Proved  by  plaintiff,  burden  on 
defendant  to  prove  bla  prior. — Where  plain- 
tiff's mining  claims  were  located  In  Decem- 
ber, 1899,  and  he  had  all  of  year  1900  in 
which  to  do  assessment  work,  and  he 
brought  an  action  in  January,  1900,  to  quiet 
title  to  his  claim,  burden  was  then  put  upon 
defendant  to  show  that  location  under  w^hich 
he  claimed  title  was  prior  In  time  and  su- 
perior in  right. — Goldberg  v.  Bruschi,  146 
Cal.  708,  712,  81  Pac.  23,  24. 

28.  Same — On  anrveyed  land  of  United 
States*  to  conform  to  lines  of  aurvey  mm 
nearly  as  practicable. — Action  to  quiet  title 
to  mining  claims  is  not  to  be  defeated  be- 
cause location  was  made  upon  surveyed 
government  land,  and  description  thereof 
by  metes  and  bounds  consisted  of  nine 
courses,  of  which  only  five  conformed  to 
United  States  system  of  land  surveys;  'Such 
conformity,  under  statutes  of  United  States, 
^eeras    to    be    that   claims    are    required    tu 
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conform  to  lines  of  public  survey  only  where      title   to  mining:  claim,   burden   of   proof   of 


sucli  conformity  is  reasonably  practicable, 
&n<i  -vrhere  not  reasonably  practicable  it  is 
sufficient  that  conformity  to  such  lines  is  as 
ne&r  as  reasonably  practicable. — Mitchell  v. 
Hutchinson,   142  Cal.  404,   407,  76  Pac.  65. 

39.       Prior   locstlon    defestn   anbueqaent. — 

IT  defendant's  location  is  valid,  plaintiff 
could  not  acquire  any  rigrht  to  claim  so 
loo&ted  by  his  subsequent  location,  made 
two  -vireeks  after  location  made  by  defend- 
ant.  Adams  v.  Crawford,  116  Cal.  496,  498, 

48    Pac.  488. 


Re^pilrcineata  of  Mtatvtc  eomplled 
Kivco  title. — At  date  of  location  of 
mininiT  claim,  land  located  was  vacant 
public  land  of  United  States,  open  to  location 
and  exploration,  and  plaintiffs  located  prem- 
ises &s  placer  miningr  claim  in  pursuance  of 
revised  statues  of  United  States  and  per- 
formed various  acts  necessary  to  effect 
eCtectual  location,  such  as  posting:  notice  of 
location,  etc.,  and  such  locators  were  en- 
titled to  Judgment  in  action  to  quiet  title. 
— ^Mitchell  V.  Hutchinson,  142  Cal.  404,  408, 
7«  JPac  56. 


I7aoee«pled  land  of  United  States— 
iblie  lasd  preaamed  to  be.  —  Where 
plain tiir  made  his  proof  of  citizenship  and 
rbat  lie  bad  made  a  discovery  of  gold-bear- 
ing' quartz  in  land,  and  had  shown  location 
according  to  requirements  of  law,  he  es- 
tablisbed  his  case  prima  facie,  and  was  not 
-called  upon  to  make  further  proof  that  land 
«ras  unoccupied  mineral  land  of  United 
States.  It  was  shown  tq  be  public  land,  and 
presnmption  is  that  all  public  land  is  unoc- 
cupied.— Ck>ldbere:  V.  BruschI,  146  Cal.  708, 
712,    81   Pac   28,  24. 

'^^'Worls.  oB»  an  required  by  atat- 
^  iry  to  eomplete  rlirht. — To  con- 

strue possession  of  one  occupying  without 
bavins'  complied  with  requisites  of  statute 
ji^  enougb  to  remove  land  of  United  States 
from  category  of  unoccupied  land,  would 
permit  locator  of  mineral  land  to  hold  it 
against  all  world  for  indefinite  time  without 
dofner  any  development  work  whatever. — 
Ooldberg  v.  Bruschi,  146  Cal.  708,  718,  81 
2S,    26. 


'Work  —  Repaired  by  la^a  to  hold* 
^rnt^T  tluiB  mere  viratehmaa»  if  only  asked 
-'Work  required  upon  mine  in  order 
to  bold  same  under  laws  of  United  States,  if 
mine  be  idle,  may  consist  of  services  of 
•vratcbman  or  custodian  in  looking  after 
proi>ert7  and  taking  care  of  same,  provided 
j^  frere  necessary  to  preserve  tunnels,  build- 
f  ag«,  or  any  structures  erected  to  work  mine, 
and  'vrbich  would  be  necessary  in  case  work 
'orere  resumed.  But,  if  there  were  only 
[.Iced  claim  to  be  looked  after,  and  watch- 
-were  placed  there  merely  to  warn 
prospectors  and  thus  prevent  location,  it 
•w'ould  not  be  labor  upon  the  mine,  in  sense 
o^  stsLtute^ — ^Altoona  Q.  M.  Co.  v.  Integrral 
Q.  M.  CO'»  114  Cal-  100,  106,  46  Pao.  1047. 

lame-^Fallsre    to    do  — Burden    of 

U — ^In  action  to  quiet 


failure  to  comply  with  statutory  conditions 
is  upon  one  who  asserts  it,  and  when,  there- 
fore, defendant  proved  his  location,  it  was 
plaintiff's  right  to  assume  burden  of  show- 
ing defendant's  failure  to  do  required  work. 
— Goldberg  v.  Bruschi,  146  Cal.  708,  711, 
81  Pac.  23,  25. 


I.  Same  —  Same  —  Olvea  Hght  to  third 
party  to  loeste. — Where  defendant's  claim 
to  mining  land  was  located  in  1897,  and  he 
remained  in  possession  thence  afterwards, 
and  was  In  possession  at  time  of  plaintiff's 
location  in  1899,  but  had  done  no  assessment 
work  and  was  not  at  that  time  engaged  in 
doing  any  work  thereon,  and  plaintiff  there- 
upon made  locations  including  portion  of 
defendant's  claim,  and  that  was,  so  far  as  it 
appears,  accomplished  peaceably  and  with- 
out disturbing  defendant's  possession,  such 
as  it  was,  defendant's  location  clearly  could 
not  be  source  of  valid  claim  after  close  of 
year  1898,  unless  he^  had  done  required  as- 
sessment work  by  that  time,  or  unless  he 
had,  in  year  1899,  before  plaintiff  made  his 
location,  begun  development  work  and  pros- 
ecuted it  diligently. — Ooldberg  v.  Bruschi, 
146  Cal.  708,  713,  81  Pac.  23. 

IV.  TRIAL. 

87.  Adverse  elalm— Not*  ^here  lines  of 
land  not  elsimed  to  be  true. — Where  party 
had  made  inclosure,  not  claiming  that  his 
fences  were  upon  line,  but  expecting  to  re- 
move them  to  true  line  when  it  should  be 
determined,  he  would  not  be  claiming  ad- 
versely, and  statute  of  limitations  did  not 
run  in  his  favor.  If  one  of  two  coterminous 
owners  takes  possession  and  claims  title  to 
extent  of  his  possession,  he  holds  adversely, 
although  he  was  induced  to  locate  his  pos- 
session through  mistake  as  to  boundary. — 
Woodward  v.  Far  is,  109  Cal.  12,  17,  41  Pac. 
781. 

88.  Adverse  poesemlon  proved  by  pay- 
ment  of  taxes— Continnons   poeaeeelon. — In 

action  to  quiet  title,  in  order  to  prove  ad- 
verse possession,  it  must  be  shown  that 
successive  claimants  have  paid  all  taxes 
levied  and  assessed  on  land,  that  possession 
was  continuous  and  uninterrupted,  and 
either  that  such  possession  was  protected  by 
substantial  inclosure  or  that  land  was  usu- 
ally cultivated  or  improved. — ^Nathan  v. 
Dierssen,  146  Cal.  62,  67,  79  Pac.  739. 


Same-— Or  that  no  valid  aeaeaament 
made  for  preeeding  Ave  years. — ^In  order  to 
prove  adverse  possession  in  action  to  quiet 
title,  defendant  must  show  either  that  ho 
had  paid  all  taxes  levie4  and  assessed  cfti 
land  during  the  preceding  five  years,  or  that 
no  valid  assessment  had  been  made. — ^Nathan 
V.  Dierssen,  146  Cal.  62,  67,  79  Pac.  739. 

40.     Burden    of    proof    upon    plalntlir. — In 

action  to  quiet  title,  burden  rests  upon 
plaintiff  to  show  title  in  himself,  and  if  he 
fails  to  make  out  a  case,  he  is  not  entitled 
to  recover.  Possession  was  also  formerly 
necessary  to  enable  party  to  maintain  action 
to  quiet  title,  but  under  this  section  it  ts  not 
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now    required. — Heney    v.    Pesoli,    109    Cal. 
53.   58,   41   Pac.  819. 

41.  CiMitH — ^Allo^ed  plalntlir  eveB  if  all  of 
laud  not  recovered. — Code  directs  that  costs 
a>e  allowed  of  course  to  plaintiff  upon  Judgr- 
ment  in  his  favor  in  action  which  involves 
title  of  possession  of  real  estate,  and  that 
plaintiffs  did  not  recover  Judgrment  as  to  all 
land  in  controversy,  does  not  changre  fact 
tliat  they  had  Judgrment  in  their  favor  any 
more  than  if  they  had  sued  for  five  thousand 
dollars  damages  and  recovered  but  one 
thousand  dollars. — Sierra  U.  W.  &  M.  Co.  v. 
Wolff,   144  Cal.   4S0,   433,   77   Pac.  1038. 

42i  Samc-^On  appeal,  depend*  on  terma 
of  jitatnte  relating  to  costs. — In  appeal  in 
action  under  this  section,  question  of  ap- 
peal from  order  for  payment  of  costs  made 
in  iaction  under  this  section  does  not  turn 
on  form  or  entry  of  action,  but  depends 
rather  on  fact  whether  case  comes  within 
terms  of  statute  relating:  to  costs. — Sierra 
U.  W.  &  M.  Co.  v.  Wolff,  144  Cal.  430,  433. 
77  Pac.  1038. 

43.  Samc-^Order,  after  Judgrment.  strlk- 
Inir  out.  appealable. — In  action  to  quiet  title, 
where  plaintiffs'  title  was  quieted  as  to 
lands  found  to  belong:  to  them,  and  defend- 
ants' title  likewise  quieted  to  lands  found 
to  belong:  to  them,  supreme  court  had  ap- 
pellate Jurisdiction  of  matter,  broug:ht  from 
order  striking  out  cost-bill  of  less  than 
three  hundred  dollars — order  being:  made 
after  final  Judg:ment,  and  not  controlled  or 
affected  by  amount  Involved. — Sierra  U.  W. 
&  M.  Co.  v.  Wolff,  144  Cal.  430,  432,  77  Pac. 
1038. 

44.  Decree  miiat  reserve  timber,  title  to 
which  la  held  by  defendant. — Title  to  stand- 
ing: timber  can  be  transferred  to  and  held 
by  any  one  who  is  not  owner  of  land,  and 
so  long:  as  it  remains  actually  affixed  to 
land,  decree  quieting:  plaintiff's  title  to  real 
property,  without  reserving:  or  excepting 
from  its  operation  timber,  title  to  which  is 
held  by  absolute  conveyance,  is  Invalid. — 
Peterson  v.  Glbbs,  147  Cal.  1,  7,  81  Pac. 
121,  123. 

45.  Deed  Intended  as  mortsafre-— Given  no 
title  and  no  rlffht  asalnst  purchasers  with 
notice. — Where  deed  was  intended  as,  and 
was  in  fact,  mortg:a&e  made  to  party  for- 
merly ag:ent  of  grantor,  but  who  did  not  con- 
tinue after  execution  of  deed  as  such  agent, 
nor  continue  to  receive  and  disburse  moneys 
and  render  services  prior  to  that  time,  legal 
title  did  not  pass  by  deed,  and  subsequent 
purchasers  or  encumbrancers  with  notice 
would  require  no  right  as  against  plaintiff. 
— De  Leonls  v.  I^ammel,  1  Cal.  App.  390, 
894,  1  Cal.  App.  Dec.  (Whiting)  287.  289,  82 
Pac.   349. 

441.  Defendant— E^ntltled  to  be  heard  upon 
allegations  and  denials. — That  part  of  an- 
swers of  defendants,  in  action  under  this 
section,  stating  that  defendants  hold  legal 
title  "under  certain  trusts,"  and  it  does  not 
appear  what  trusts  are,  *as  they  are  not  set 
forth,  may  be  regarded  as  surplusage,  be- 
cause legal  title  being  in  certain  defendants. 


It  can  not  be  in  plaintiffs  at  same  time,  and, 
if  answers  are  true  (and  we  must  here  so 
presume),  the  defendants  were  entitled  to 
be  heard,  even  upon  denial  of  material  al- 
legations of  complaint.  —  Butterfield  v. 
Graves.  138  Cal.  155.  158,  71  Pac.  510. 

47.  .9ame— Valid  Interest  In,  does  not  war- 
rant denial  of  relief  to  plaintiff. — Mere  fact 
that  defendant  in  action  brought  ur.der  pro- 
visions of  this  section  is  shown  to  have 
some  valid  interest  or  estate  in  property  in 
controversy,  does  not  warrant  denial  of  all 
relief  to  plaintiff,  who  has  also  shown  valid 
interest  therein. — Peterson  v.  Gibbs,  147  Cal. 
1,  7,  81  Pac.  121,  122. 

48.  Denial — Of  ownership,  with  afllrnia- 
tlve  allegations  of  ownership,  raises  Isaacs. 

— Where  in  action  under  this  title,  answers 
did  not  deny  possession  of  plaintiff,  but  did 
deny  his  ownership,  and  further  denied  that 
they  "had  no  estate,  right,  title,  or  interest 
in  the  land."  and  alleged  affirmatively  that 
at  time  of  commencement  of  action  defend- 
ants Woods  and  Winans  "owned,  and  still 
own,  legal  title  in  fee  to  said  premises,  and 
all  thereof,"  this  certainly  raised  issues 
upon  which  defendants  were  entitled  to  be 
heard. — Butterfleld  v.  Graves,  138  Cal.  155, 
167.    71    Pac.   510. 

40.  Same^Of  rlffht  In  plaintiff  and  alle- 
iratlon  of  rlsht  In  defendant  sets  ap  valid 
defense. — In  action  to  quiet  title,  answer  of 
defendant  denying  plaintiff's  ownership  and 
denying  that  he  himself  claims  any  interest 
in  land,  except  right  to  maintain  in  creek 
which  flows  over  land  dam  at  certain  point, 
and  to  maintain  pipes  connecting  with  said 
creek  at  said  dam  for  purpose  of  conduct- 
ing waters  of  said  creek  to  lands  below  for 
purposes  of  irrigation  and  domestic  use. 
sets  up  valid  defense  against  such  claim.-^ 
San  Jose  L.  &  W.  Co.  v.  San  Jose  R.  Co..  129 
Cal.  673.  674,  62  Pa«.  269;  affirmed  189  V.  S. 
177,   47   L.  ed.   765,  23  Sup.  Ct.   Rep.  487. 

50.  FIndlhff  of  plaintiff  In  possession,  ttu-> 
neccMsary. — Owner  of  land  does  not  have  to 
be  in  possession  in  order  to  enable  him  to 
maintain  an  action  to  quiet  title,  and  find- 
ing that  plaintiff  was  in  possession  of  lands 
at  time  of  commencement  of  action  is 
wholly  immaterial. — Casey  v.  Leggett,  125 
Cal.   664,   672,   54   Pac.   264. 

51.  JndKment— For  plaintiff,  out  of  pon- 
sesslon,  entitles  to  pcmseaslon. — When  it  has 
been  adjudicated  that  defendant  has  no  ad- 
verse claim  or  interest  of  any  kind  or  na- 
ture whatever  in  realty,  subject  of  litiga- 
tion is  exhausted,  and  if  plaintiff  is  out  of 
possession,  necessary  effect  of  judgment  is 
that  it  entitles  him  to  that  possession. — 
Landregan  v.  Peppin,  94  Cal.  465.  468,  29 
Pac.  771. 

52.  Same— 'Valid  after  venllct  upon  In* 
«nes  raised  hy  defendant. — Where,  In  his 
complaint  in  an  action  to  quiet  title  to  min- 
ing lands,  plaintiff  distinctly  claimed  owner- 
ship and  right  of  possession,  but  did  not 
allege  that  defendant  claimed  some  interest 
in  land,  nor  did  he  call  upon  defendant  to 
set  forth  his  title,  but  defendant  met  coxn- 
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plaint  by  denial  of  plaintiff's  ownership, 
and  assertion  of  title  in  himself,  and  issue 
thus  formed  -was  tried,  and  by  greneral  ver- 
dict was  decided  in  plaintiff's  favor,  the 
court  properly  entered  Juderment  for  plain- 
tiff therein. — Reiner  v.  Schroeder,  146  Cal. 
411.  416.    80    P&c.   617. 


zecnt Ion-sale  In  aalt»  ^vhere 
party  men  tally  imaoniid,  and  caanc  Involvlns 
Irfpal  vueNtioB.^ — In  action  to  quiet  title,  it 
appearing-  that  litigration  inaugurated 
against  decedent  was  inausTurated  and  car- 
ried on  at  time  when  she  was  mentally 
unsound  and  Incapable  of  acting:  for  herself 
and  was  not  represented  by  gruardian,  the 
result  of  Htleration  amounted  to  nothing:, 
and  deeds,  therefore,  following:  execution- 
sale,  should  be  set  aside  at  instance  of  heirs 
of  deceased,  and  in  view  of  fact  that  cause 
possessed  elements  of  an  action  at  law,  it 
rhould  have  been  submitted  to  Jury  upon 
♦•vidence  offered. — Gillespie  v.  Gouly,  120 
Cal.  515,    516,    52   Pac   116. 

54.  Sale  0«a  who  oasts  can  not,  by 
mlt,  deprive  defeadant  of  rljrht  to. — Where 
defendant  wab  in  possession  under  title  and 
was  ousted  by  plaintiff,  plaintiff  by  first 
trin^in^  suit  could  not  deprive  defendant 
of  his  risht  to  Jury  trial.  If  it  were  not 
for  this  provision  of  code,  plaintiff  would 
have  been  compelled  to  wait  until  defend- 
ant commenced  his  action,  and  then  there 
would  have  been  no  question  about  rig:ht 
to  jury:  but  ivhile  lee:islature  has  power  to 
f^rant  plaintiff  privileg:e  of  himself  com- 
mencing- suit,  it  had  not  power  to  g:ive  him, 
and  we  think  did  not  intend  to  grive  him, 
privilegre  of  thus  depriving  defendant  of  his 
constitutional  rlg:ht. — Donahue  v.  Meister, 
n  Cal.  121,    128,    25  Pac.  1096. 

55.  Same— Verdlet  of,  conclnalve  la  eaol- 
table  aetiOB  upon  fsane  of  omrnemhip. — Ac- 
tion to  determine  adverse  claims  to  mining: 
ground  is  equitable  in  its  nature,  whether 
considered  as  action  for  trespass  coupled 
with  injunction,  or  action  to  quiet  title 
coupled  'With  Injunction  to  prevent  further 
claims:  and  -where  plaintiff  was  clearly  en- 
titled to  Jury  to  try  the  issue  of  ownership, 
their  general  verdict  is  conclusive  on  court: 
Pave  only  po-wrer  to  set  it  aside  and  grrant 
new  trial,  no  finding  of  court  could  add  to 
or  take  from  its  force,  the  question  of 
ownership  beinfif  principal  issue  in  case. — 
l^einer  v.  Schroeder,  146  Cal.  411,  420,  80 
Pac.  517. 

j^jiiae ...  'Where  Issues  eoffnlsable  In 
of  isi-sr*  nasy  be  tried  by. — Main  effect 
of  this  chapter  is  to  grive  parties  rigrht  to 
rompel  others  by  suit  to  litlg:ate  and  deter- 
mine controversies  in  cases  where  such 
right  did  not  before  exist;  but  if  In  such 
»uit  issues  arise  which  are  clearly  legral  and 
rognizable  in  court  of  law,  code  does  not 
take  away    rigrht  to  have  such   issues  tried 

by  Jury. I>onahue   v.   Meister.   88   Cal.   121, 

124.  25    Pac.    1096. 

57,     Tt^mmntt Improper 

tetcrest. — As 
tlon  to  quiet 


legral  interest,  he 
interest  declared 
Gibbs,   147  Cal.   1, 

60.     Ownership, 


If  plaintiff  Nho'ws 
case   made  by  plaintiff,  in  ac- 
title  to  land,  showed  him  to  be 


owner  of  land  in  controversy,  subject  only 
to  such  interest  in  timber  thereon  and  such 
rigrhts  of  entry  and  rights  of  way  as  de- 
fendants may  be  determined  to  have  under 
contract,  motion  for  nonsuit  should  have 
been  denied. — Peterson  v.  Gibbs,  147  Cal.  1, 
7,    81    Pac.    121,    123. 

68.  Sainc^-Order  of,  declaren  plalntllT  has 
BO  Interest. — By  order  g:rantin^  nonsuit  in 
action  under  section  738,  ante,  plaintiff  is 
in  effect  declared  to  have  no  legral  Interest 
whatever  In  property  in  controversy. — Pet- 
erson V.  Gibbs,  147  Cal.  1,  7,  81  Pac.  121, 
123. 

S9.  Same  —  Proper.  If  plaintiff  falls  to 
show  leiral  Interest. — If  plaintiff  fails  to 
show  any  le^al  interest  in  property  in  con- 
troversy, in  action  under  this  section,  and 
as  to  which  he  asserts  title,  he  must  fall 
altog:ether,  and  could  not  complain  of  judg- 
ment of  nonsuit;   but  where  he  shows  any 

is   entitled   to   have   that 
by     court. — Peterson     v. 
6,   81   Pac.   121,   123. 

claim  of,  not  affected  by 
Issue  of  moneys  dae. — Fact  that  claim  for 
moneys  is  included  in  complaint  to  quiet 
title  can  not  affect  usual  result  of  issue  of 
ownership,  especially  where  such  claim  was 
ig:nQred  by  jury  and  no  damag:es  awarded. 
— Reiner  v.  Schroeder,  146  Cal.  411,  416,  80 
Pac,  517. 

61.  Plaintiff— Bntltled  to  decree — Defln- 
Ing  bU  Interest. — Where  plaintiff  simply 
failed  to  establish  that  his  land  was  free  of  all 
valid  claim  on  part  of  defendant,  but  showed 
that  he  was  owner  in  fee  of  land,  subject 
only  to  interest  held  by  defendant  In  timber 
"standing:,  lyingr,  or  being:"  on  such  land, 
with  such  rights  of  entry,  rigrhts  of  way. 
etc.,  as  are  given  by  contract,  and  althoug:h 
he  had  not  come  to  full  measure  of  alleg:a- 
tions  of  his  complaint  as  to  invalidity  of 
claim  asserted  by  defendant,  had  shown 
legral  title  in  himself  sufficient  to  enable 
him  to  maintain  action  to  quiet  his  title  to 
land,  mere  fact  that  defendant  in  action  is 
shown  to  have  some  valid  interest  or  estate 
In  property  in  controversy  does  not  warrant 
denial  of  all  relief  to  plaintiff  who  has 
shown  valid  interest  therein. — Peterson  v. 
Gibbs,   147  Cal.   1,  7.   81  Pac.   121,    123. 

62.  Same  —  Same— ^Reservlnir  defendant's 
rlebts^ — In  action  where  plaintiff  has  title  to 
certain  land,  althoug:h  he  had  simply  failed 
to  establish  that  his  land  was  free  of  all 
valid  claim  on  part  of  defendant,  and  he  had 
clearly  shown  that  he  was  owner  in  fee  of 
land,  subject  only  to  Interest  held  by  de- 
fendant in  timber  "standing:,  lying:,  or  be- 
ing:" on  said  land  at  certain  date,  and  al- 
thougrh  he  had  not  come  up  to  full  measure 
of  allegations  of  his  complaint  as  to  invalid- 
ity of  claim  asserted  by  defendant,  he  hav- 
ing shown  legal  title  in  himself,  that  was 
sufficient  to  enable  him  to  maintain  action 
to  quiet  his  title  and  to  have  adverse  claim 
of  defendant  in  regard  thereto  fully  defined 
and  determined. — Petenson  v.  Gibbs,  147  Cal. 
1,  6,  81  Pac.  121,  122. 
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Same— Not  to  be  denied  all  relief, 
even  If  defendant  baa  acme  Interest. — Mere 
,  fact  that  defendant  In  action  under  section 
738,  ante,  is  shown  to  have  some  valid  in- 
terest or  estate  in  property  In  controversy 
does  not  warrant  denial  of  all  relief  to 
plaintiff,  who  has  also  shown  a  valid  inter- 
est therein. — Peterson  v.  Gibbs,  1^7  Cal.  1, 
5,  81  Pac.  121,  123. 

64.  Posaeaiilon,  Andlnir  as  to— Defendant 
falllniT  to  make  proof,  not  disturbed. — Where 
defendant  was  only  witness  as  to  posses- 
sion prior  to  certain  date,  and  his  testimony 
shows  that  he  was  not  possessed  of  suffi- 
cient knowledge  to  state  whether  or  not 
possession  of  one  of  claimants  of  any  part 
of  land  was  continuous  or  uninterrupted  be- 
tween certain  dates,  burden  being  on  de- 
fendant to  show  such  adverse  possession; 
upon  this  condition  of  evidence,  court  was 
not  bound  to  find  that  action  was  barred, 
and  his  finding  that  it  was  not  barred  is 
therefore  sustained  by  evidence. — Nathan  v. 
Dierssen,  146  Cal.  63,  67,  79  Pac.  739. 

65.  Records  sbow,  not  ouster,  bnt  trans- 
fer of  title. — Record  of  foreclosure,  deed 
of  commissioner  to  plaintiff,  and  writ  of 
assistance  thereafter  Issued  by  court,  and 
return  of  sheriff  thereon,  were  part  of 
record  of  plaintiff's  title  showing  that  he 
had  obtained  not  only  title,  but  possession, 
so  far  as  It  could  be  obtained  from  Judg- 
ment-debtor; it  was  not  evidence  to  show 
that  he  had  ousted  defendant,  and  was  com- 
petent to  show  complete  devestiture  and 
transfer  of  title  and  legal  possession  of 
Judgment-debtor. — Nathan  v.  Dierssen,  146 
Cal.  62,  68,  79  Pac.  739. 

66.  Riarbt  of  defendant  — •  Imnuiterlal* 
plalntur  falling  to  prove  title.— If  plaintiff 
has  shown,  in  action  to  Quiet  title,  no  title 
nor  right  of  possession,  and  defendant  Is  In 
possession,  it  is  immaterial  by  what  right 
defendant  holds  possession,  and  plaintiff  can 
not  recover. — Goldberg  v.  Bruschi,  146  Cal. 
708,   712.   81  Pac.   23,  24. 

67.  RliTl^tfnlness  of  defendants'  p4»sses- 
■lon  —  Immaterial  to  .  plaintiff  elalmlnv 
ownersblp. — Where  complaint  alleged  that 
defendants  were  in  possession,  and  alleged 
title   and   ownership  in  plaintiff,   it   is   not 


material  to  plaintiff  whether  defenda.r«t9 
were  rightfully  in  possession  or  not,  unless 
he  (plaintiff)  were  owner  and  entitled  to 
possession:  and,  as  his  right  to  possession 
was  based  solely  on  his  alleged  ownership, 
only  question  material  to  be  determlnecl 
was  as  to  validity  of  his  claim  of  owner- 
ship.—Adams  V.  Crawford,  116  Cal.  495,  501. 
48  Pac.  488. 

68.     Stipulation  —  Not    admitted    at     flr.-«t 
trial  may  be  admitted  at  seeoBd.—Where,    in 

action  to  quiet  title,  parties  stipulating-  be- 
fore trial  that  "plaintiff  and  defendant, 
George  E.  Dierssen,  hereby  admit  and  ^-ill 
admit  upon  trial  of  above-entitled  action"* 
that  property  was  vested  in  way  mentioned, 
snd  at  first  trial  court  refused  to  admit  iri 
evidence  such  stipulation,  and  after  trla.1 
of  several  weeks  stipulation  was  again  of- 
fered and  court  then  changed  its  ruling  and 
allowed  stipulation  to  be  admitted  in  evi- 
dence, there  was  no  error  to  this  ruling 
there  being  nothing  in  stipulation  or  in 
circumstances  under  which  it  was  made  to 
show  that  its  operation  was  intended  to  be 
limited  to  first  trial.— Nathan  v.  Dierssen 
146  Cal.  62,  66,  79  Pac.  73». 

66.  Verification  of  anawe^^BTot  requtredl 
of  eacb  defendant.— If  answers  in  action 
under  this  title  were  not  properly  verified 
that  was  not  reason  for  sustaining  demur- 
rer to  them.  In  such  case  court  could  enter- 
tain motion  to  strike  out;  but  answers, 
whether  properly  verified  or  not,  are  plead- 
Ings  in  case.  As  defendants  are  sued 
Jointly,  and  it  is  alleged  that  they  "claim 
estate  or  interest  therein  adverse  to  said 
plaintiff,"  law  does  not  require  each  of 
them  to  verify  answer.  —  Butterfleld  v 
Graves,  138  Cal.  155,  158.  71  Pac.  610. 

76.     l¥rlt    of    possession — Issued   on    nmo 
plemental    order.— It    is    not    essential    tlial 
Judgment  itself  in  action  under  this  section 
should  direct  Issuance  of  writ  of  possession 
Law    is    fully    satisfied    by   a   supplemental 
order   to   that   effect.    Section  of  code   nro 
vides    that,    if    the    Judgment    upon    main 
question,    to    wit    adverse    claim,    be     for 
plaintiffs,  they  may  have  writ  for  poasea 
sion  of  premises.— Landregan  v.  Peppln     ol 
Cal.  466,  468.  29  Pac  771.  ^     '    ** 
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[The  proeedure  in  ehaneerj  in  actions  of  partition  has  been  substantiallj  embodied  in  Qie 
provisioBB  of  this  chapter.  ]ji  some  circumstances  it  differs:  e.  g.,  in  chancery,  partition  pro- 
ceedings were  suspended  until  the  issues  raised  bj  the  adverse  claimants  to  anj  portion  of  the 
land  were  tried  and  determined  bj  actions  of  ejectment  in  the  courts  of  law.  The  same  legal 
effect  followB  the  raising  of  such  issues  in  a  partition  proceeding  under  this  code;  only,  instead 
of  sending  the  parties  to  a  court  of  law  to  litigate  the  question  of  title  between  them,  the 
coort  in  which  the  proceeding  is  pending  has  jurisdiction  to  try  and  determine  all  issues, 
whether  of  law  or  in  equity,  and  must  determine  them  as  part  of  the  proceeding  itself;  and 
until  those  issues  are  disposed  of,  and  the  tenants  in  common  of  the  property  are  ascertained 
and  enumerated,  and  their  respective  interests  and  rights  have  been  ascertained  and  determined, 
the  ease  can  not  be  considered  as  tried. — Concurring  opinion  of  McKee,  J.,  in  Emeric  v. 
Alvarado,  64  Cal.  529,  629,  2  Pac.  418.  See,  also.  Gates  v.  Salmon,  35  GaL  576,  593, 
95  Am.  Dee.  139;  Emeric  v.  Alvarado,  90  Cal.  444,  457,  27  Pac.  356.] 
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766. 
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768. 
769. 

770. 

t  4  !• 

772. 


Who  may  bring  actions  for  partition. 

Action  for  partition  of  personal  prop- 
erty. 

Interests  of  all  parties  must  be  set 
forth  in  the  complaint. 

Liien-holders  not  of  record  need  not 
be  made  parties. 

Plaintiff  must  file  notice  of  lis  pen- 
dens. 

Summons  must  be  directed  to  all  per- 
sons interested  in  the  property. 

Unknown  parties  may  be  served  by 
publication. 

Answer  of  defendants,  what  to  con- 
tain. 

The  rights  of  all  parties  may  be  as- 
certained in  the  action. 

Partial  partition. 

Lien-holders  must  be  made  parties,  or 
a  referee  be  appointed  to  ascertain 
their  rights. 

Lien-holders  must  be  notified  to  ap- 
pear before  the  referee  appointed. 

The  court  may  order  a  sale  or  parti- 
tion^ and  appoint  referees  therefor. 

Partition  must  be  made  according  to 
the  rights  of  the  parties,  as  deter- 
mined by  the  court. 

Beferees  must  make  a  report  of  their 
proceedings. 

The  court  may  set  aside  or  affirm  re- 
port, and  enter  judgment  thereon. 
Upon  whom  judgment  to  be  con- 
elusive. 

Judgment  not  to  affect  tenants  for 
years  to  the  whole  property. 

£x^nses  of  partition  must  be  appor- 
tioned among  the  parties. 

A  lien  on  an  undivided  interest  of  any 
party  is  a  charge  only  on  the  share 
assigned  to  such  party. 

Estate  for  life  or  years  may  be  set 
off  in  a  part  of  the  property  not 
sold,  when  not  all  sold. 

Application  of  proceeds  of  sale  of  en- 
cumbered property. 

Party  holding  other  securities  may  be 
required  first  to  exhaust  them. 
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773. 
774. 


775. 
776. 

777, 

778. 

779. 
780. 
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1782. 


783. 
784. 


785. 
786. 
787. 
788. 

789. 
790. 

791. 
792. 

793. 
794. 


Proceeds  of  sale,  disposition  of. 
When  paid  into  court,  the  cause  may 

be  continued  for  the  determination 

of  the  claims  of  the  parties. 
Sales  by  referees  must  be  at  public 

auction.     [At  private  sale  when.] 
The  court  must  direct  the  terms  of 

sale  or  credit. 

Beferees  may  take  securities  for  pur- 
chase-money. 

Tenants  whose  estate  has  been  sold 
shall  receive  compensation. 

The  court  may  ^  such  compensation. 

The  court  must  protect  tenants  un- 
known. 

The  court  must  ascertain  and  secure 
the  value  of  future  contingent  or 
vested  interests. 

Terms  of  sale  must  be  made  known  at 
the  time.  Lots  must  be  sold  sep- 
arately. 

Who  may  not  be  purchasers. 
Beferee  must  make  a  report  of  the 
sale  to  the  court. 

If  confirmed,  conveyances  may  be  exe- 
cuted. 

Proceeding  if  a  lien-holder  become  a 

purchaser. 
Conveyance  must  be  recorded,  and  will 

be  a  bar  against  parties. 
Proceeds  of  sale  belonging  to  parties 

unknown  must  be  invested  for  their 

benefit. 
Investment  must  be  made  in  the  name 

of  the  clerk  of  the  county. 
When  the  interests  of  the  parties  are 

ascertained,  securities  must  be  taken 

in  their  names. 
Duties    of    the   clerk   making    invest- 
ments. 
When    unequal    partition    is    ordered, 

compensation  may  be  adjudged  in 

certain  cases. 
The  share  of  an  infant  may  be  paid 

to   his  f^ardian. 
The  guardian  of  an  insane  person  may 

receive  the  proceeds  of  such  party 's 

interest. 
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lPt.ll, 


I  795.     A  guardian  maj  consent  to  partition 

without  action,  and  execute  releases. 

[Repealed.] 
§  796.     Costs  of  partition  a  lien  upon  shares 

of  parceners. 
§  797.     The  court,  by  consent,  may  appoint  a 

single  referee.     [Repealed.] 


1798. 

1799. 

S800. 
§801. 


Apportionment    of   counsel   fees   and 

expenses. 
Abstract  of  title  in  action  for  parti* 

tion.  Cost  of  allowed,  when. 
Same.  How  made  and  verified. 
Interest     '  '*owed     on     disbursements, 

when. 


§  752.  WHO  MAT  BRING  ACTIONS  FOR  PARTITION.  When  several  co- 
tenants  own  real  property  as  joint  tenants,  or  tenants  in  common,  in  which  one 
or  more  of  them  have  an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years, 
an  action  may  be  brought  by  one  or  more  of  such  persons  for  a  partition  thereof 
according  to  the  respective  rights  of  the  persons  interested  therein,  and  for  a 
sale  of  such  property,  or  a  part  thereof,  if  it  appears  that  a  partition  can  not 
be  made  without  great  prejudice  to  the  owners. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  264 
Practice  Act  as  amended  1864  (Stats.  1864,  p.  84) ;  amendment  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  160,  held  unconstitutional,  see  history,  §  6  ante;  enactment  ap- 
proved May  6,  1919,  Stats,  and  Amdts.  1919,  p.  319.  In  effect  July 
22,  1919. 


PARTITION— IN  GENERAL. 

1.  Action  in  partition — As  to  proceeding 
when  action  can  not  be  maintained. 


2.  Same — May  be  brought  against  defen- 

dant  out  of  possession. 

3.  Same — May  be  brought  by  one  tenant 

in  common. 

4.  Same — May   be  brought  by  co-tenant 

not  in  possession. 

5.  Same — Must  be  in  name  of  the  real 

party  in  interest. 

6.  Same — Partakes   more    fully   of   prin- 

ciples and  rules  of  equity,  than  of 
those  of  law. 

7.  Same — Rules  in  this  section  applicable 

to  all  actions  for  partition;  no  suit 
in  equity  therefor. 

8,  9.  Administrator — Can  not  bring  an   ac- 
tion under  this  section. 

10.  Same — Entitled  to  possession  for  pur- 

poses of  administration. 

11.  Same — Is  not  co-tenant. 

12.  Administrator's    possession — Does    not 

devest  heir. 

13.  Same — Is  same  as  possession  of  heirs 

or  devisees. 

14.  Appointment  of  but  one  referee — In- 

stead of  three. 

15.  Attorney's   fees — Allowance   of   estop- 

pel. 

16.  Same — Allowance  to  parties,  not  direct 

to  attorneys. 

17.  Barred  —  Action  not,  without  adverse 

possession,  or  repudiation   of  trust. 

18.  Complaint — Must  show  primary  facts. 

19.  Same  —  Need    not   ask   for   particular 

mode  of  partition. 

20.  Same — Need  state  only  facts  enumer- 

ated in  this  section. 
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21.  Same — Need  state  only  that  partition 

can    not    be    made    by    meets    and 
bounds. 

22.  Same — Should  contain  description  of 
premises. 

23.  Same — Should  state  only  facta  indi- 
cated in  this  and  next  succeeding 
section. 

24.  Construction  of  section — In  generaL 

25.  Same — Action  divides  land  and  settles 
title. 

26.  Same — For  partition  or  sale. 

27.  Same — Not  to  be  construed  as  repeti- 
tion of  other  provisions. 

28.  Same  —  Sections  to  be  construed  to- 
gether. 

29-  34.  Contribution  and  subrogation. 

35.  Co-tenancy  and  copartnership — ^Differ- 
entiated. 


36.  Decree  of  sale  for  partition  of  pro- 
ceeds— Stipulation   of  joint  owners. 

37.  Discretion  of  court. 

38.  Ditches  in  mining  district  —  Proprie- 
tors tenants  in  common. 

39,40.  Enforcement    of    delivery    of    deed — 
Pursuant  to  agreement. 

41.  Equitable  estate  in  land — Is  real  prop- 
erty. 

42.  Same — Owner  of,  may  sue,  and,  if  co- 
tenant,  have  partition. 

43.  Estate  only  in  land — Without  posses- 
sion as  co-tenant,  does  not  sustain 
action. 

44.  Same — Several  may  own  without  being 
co-tenants. 

45.  Fact  that  plaintiff  is  P'^^itled  to  ex- 
clusive possession. 

46.  Former  adjudication. 

47.  Homestead — Assigned  to  widow,  prop- 
erly reserved — Par  tion  of  residue. 
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§752 


48. 

49. 
50-  54. 
55-  58. 

59. 
60. 


61. 
62. 
63. 
64. 

65. 
66. 

67-  69. 
70. 

71,  72. 

73. 
74. 

75. 
76. 

77. 

iS,  79. 

80. 
81. 

82. 

83. 
84. 
85. 

86. 
87. 

88. 

89. 
90. 
91. 
92. 

93. 

94. 
95. 


Same  —  Nature  of  homestead-right  — 
Ineapable  of  compulsory  partition 
or  sale. 

Same — Partition  of  not  authorized. 

Improvements,  and  allowance  therefor. 

-  May  be  had  in  one  action,  of  two  or 
more  tracts. 

*  *  Mining  right "  —  Is  incorporeal 
hereditament,  and  incapable  of  par- 
tition. 

Object  of  partition-;— Possession  of  co- 
tenants  in  severalty  —  Possession 
must  be  enforceable — Injustice  not 
allowed. 

Objection  to  referees*  reports. 

Operation  of  action  enlarged. 

Oral  agreement  between  parties. 

Particular  portions  of  general  tract- 
Can  not  be  appropriated  by  one  co- 
tenant. 

Partition  among  co-tenants. 

Party  necessary  —  All  persons  having 
legal  pr  equitable  claims. 

Same — Grantee  of  special  location. 

Same — Not,  when  one  has  no  lien  of 
record. 

Property  subject  to  mortgage  and  con- 
tract of  sale. 

Same — Receiver. 

ProTisions  of  section  1104  of  Civil 
Code. 

**Real  property/'  defined. 

Beferee  after  sale  —  Custodian  of 
funds. 

Same — Funds  not  custodia*  legis. 

Bemainderman  out  of  possession — 
Bight  to  maintain  action. 

Bigbt  to  partition — Postponement. 

Several  tracts — As  to  partition  of  in 
one  suit. 

Same — All  parties  must  be  co-tenants 
of  each  tract. 

Same — Misjoinder  of  causes  of  action. 

Share  set  off  to  certain  parties — Costs. 

Special  tract,  conveyance  of  —  Leaves 
general  tract  subject  to  partition 
among  co-tenants. 

Title — Means  whereby  one  holds. 

Same — Not  mere  asserted  right  to  com- 
pel conveyance,  necessary. 

Same — Of  the  respective  parties  con- 
clusively determined. 

Same — Same — As  to  all  questions. 

Tracts  situated  in  difiTerent  counties. 

Under  will  and  decree  of  distribution. 

Waiver  of  right — By  contract — Breach 
of  contract  by  joint  tenant — Revival 
of  right. 

Same — Same  —  Tenant  may,  by  con- 
tract. 

Same — Release  from. 

Who  may  compel. 


96.  Whole  of  Mexican  grant  need  not  be 

included    in    suit  —  Only    described 
tract. 

97.  Words  '' persons  having  an  interest'' 

— Includes  holders  of  particular  por- 
tions. 

See,  also,  post,  §  759  and  note. 

Aa  to  apportionment  of  dominant  tene- 
ment, see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §8  807 
et  seq.  and  notes. 

Aa    to    arbitration    In    caae    of    partition^ 

see,   post,   8  1281  and  note. 

Aa  to  eertaln  dlaablUtlea  excluded  from 
time  to  commence  actloa*  see,  ante,  8  828 
and  note. 

Aa  to  elt^et  of  death  of  party  on  Jndirmentv 

see,  post,  88  763.  766  and  notes. 

Aa  to  partition  of  contlnirent  Intereat,  see, 
post,   8  781  and  note. 

Aa  to  partltloi|  of  peraonal  property,  see 

Kerr's  Cyc.  Civ.  Code.  2d  ed.,  8  964,  note 
par.  4. 

Aa  to  partition  of  probate  homeatead  and 
of  homeatead  after  death  of  one  aponae,  see, 
post,  88  1465,  1468,  1474  and  notes. 

Aa  to  partition  of  remaindera  and  rever- 
aiona,  see  note  113  Am.  St.  Rep.  65. 

Aa  to  aerrlce  of  notice  to  appear  on  non- 
realdenta  claiming  lien,  see,  post,  8  764  and 
note. 

Aa  to  title  by  occapaney,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  8  1007  and  note. 

Aa  to  Tenne  of  action,  see,  ante,  8  392  and 
note. 

Aa  to  whether  partition  maat  inclade  all 
the  landa  of  the  co-tenancy,  see  note  114 
Am.  St.  Rep.  880. 

1.  Action  in  partition— Aa  to  proceedlna 
when  action  can  not  be  maintained. — ^Where 
proceeding  can  not  be  maintained  or  relief 
prayed  for  grranted  because  of  the  disseizin 
of  the  partitioner,  or  because  of  a  dispute 
in  a  title,  the  court  may  retain  the  action 
pending  proceedingrs  for  the  settlement  of 
the  legal  title. — Buhrmeister  v.  Buhrmeister, 
10  Cal.  App.  392.  396,  102  Pac.  221. 

2.  Same— May  be  brougrht  asalnat  de- 
fendant oat  of  poaaeaalon  for  he  can  not  be 

prejudiced  thereby,  and  if  it  must  appear 
that  both  parties  are  at  least  entitled  to 
possession  at  the  time  of  the  bringing  of 
the  action  it  should  be  held  that  by  insti- 
tuting the  proceeding  the  plaintiff  admits 
the  rights  of  the  defendant. — ^Buhrmeister  v. 
Buhrmeister,  10  Cal.  App.  392,  396,  102  Pac. 
221. 

3.  Same— May  be  brought  by  one  tenant 
in  common  having  an  equitable  title  to  an 
estate  of  inheritance  in  the  property. — 
Varni  v.  Devoto,  10  Cal.  App.  304,  306.  101 
Pac.  934. 


4.  Same— May  be  bronsht  by  co-tenant 
not  In  poaaeaalon. — A  co-tenant  not  in  pos- 
session of  the  land  may  bring  a  petition 
suit  against  his  co-tenant  whose  possession 
Is  adverse  and  hostile  and  the  proceeding 
192» 
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In  partition  is  one  in  whicli  the  rigrhts  of 
all  the  parties  may  be  fully  inquired  Into 
and  determined. — Varnl  v.  Devoto,  10  Cal. 
App.  304,  307,  101  Pac.  934. 

5.  Same— -Mnat  be  In  name  of  the  real 
party  In  Interest. — Action  in  partition  must 
be  brought  in  na.ine  of  real  party  in  inter- 
est, and  none  of  provisions  relating  to  par- 
tition changre  that  rule. — Gates  v.  Salmon, 
35  Cal.  576,  596.  95  Am.  Dec.  139. 

6.  Same— Partakes  more  fully  of  prtn- 
riples  and  rules  of  equity,  than  of  those  of 
law, — To  action  in  partition,  holder  of  spe- 
cial location  is  necessary  party;  action, 
though  regulated  to  great  extent  by  state, 
partakes  more  fully,  both  in  respect  to 
remedies  provided  and  mode  of  procedure, 
of  principles  and  rules  of  equity  than  of 
those  of  law. — Gates  v.  Salmon.  35  Cal.  576, 
590,  95  Am.  Dec.  139. 

That  partition  must  be  aecordlns  to  rights 
of  parties  as  determined  by  eonrt,  see,  post, 
§  764  and  note. 

7.  Same—Rules  In  this  section  applicable 
to  all  actletns  for  partition)  no  suit  In  equity 
therefor. — There  is  no  such  thing,  under  our 
system  of  pleading  and  practice,  as  suit  in 
equity  for  partition,  distinct  from  proceed- 
ing provided  for  in  this  act.  Rules  there 
laid  down  are  applicable  alike  to  all  actions 
for  partition,  and  there  is  nothing  in  those 
rules,  if  section  264  Practice  Act  should  be 
liberally  construed,  so  as  to  advance  rem- 
edy which  will  preclude  parties  from  hav- 
ing complete  partition  of  rancho  among  all 
persons  interested  therein.  Nor  is  there 
anything  In  nature  or  extent  of  interest  of 
several  persons  interested  that  will  prevent 
partition. — Gates  v.  Salmon,  35  Cal.  576,  597, 
95  Am.  Dec.  139. 

8.  Administrator— Can  not  brlns  an  ac- 
tion under  this  section. — ^An  administrator 
performs  his  trust  when  he  carefully  pre- 
serves property  and  delivers  it  over  to  heir 
or  devisee,  with  such  title  as  deceased  had 
at  his  death,  whether  It  be  estate  in  fee  for 
life  or  for  years;  whether  it  be  entire  fee 
or  undivided  Interest  as  tenant  in  common, 
it  should  follow  same  rule,  and  after  ad- 
ministration go  to  its  rightful  owner. — 
Hyer  v.  Fletcher  Ryer  Co.,  126  Cal.  482,  484, 
68  Pac.  908. 

As   to   partition   of   estates    of   decedents, 

see,  post,   89  1675-1686  and   notes. 

As  to  possession  of  administrators  or  ex- 
ecutors for  purpose  of  partltlout  see,  post, 
§  1581  and  note. 

9.  The  language  in  the  case  of  Bath  v. 
Valdez,  70  Cal.  350,  11  Pac.  724:  "Actions 
may  be  maintained  by  the  executor  and 
administrator  of  the  estate  ....  for 
partition  thereof,"  was  clearly  obiter  dic- 
tum.— Ryer  v.  Fletcher  Ryer  Co.,  126  Cal. 
482,  485,  58  Pac.  908. 

10.  Same— Entitled  to  possession  for  pur^ 
poses  of  administration. — Estate  of  deceased 
vests  immediately  upon  his  death  in  his 
heirs  or  devisees,  subject,  of  course,  to  pay- 
ment of  his  debts,  but  administrator  is  en- 


titled to  possession  of  estate  for  purposes 
of  administration,  to  preserve  It  and  dis- 
tribute it  for  certain  purposes  named  in 
statute,  and  to  sell  it  by  order  of  court. 
He  can  not  represent  either  side  in  contest 
between  heirs,  devisees,  or  legatees  and 
can  not  bring  action  in  partition. — Ryer  v. 
Fletcher  Ryer  Co.,  126  Cal.  482,  483,  58  Pac. 
908. 

11.  Same«-Is  not  co-tenant. — Administra- 
trix of  estate  is  not  one  of  the  parties  to 
action  of  partition  named  in  statute,  and 
she  is  not  co-tenant  either  as  parcener. 
Joint  tenant,  or  tenant  In  common. — Ryer  v. 
Fletcher  Ryer  Co.,  126  Cal.  482,  483,  68  Pac. 
908. 

12.  Administrator's  possession— Does  not 
devest  heir. — Possession  of  administrator 
does  not  devest  heir  or  devisee  of  fee;  his 
possession  is  for  heirs  or  devisees  who  are 
owners  and  seized  in  fee  subject  to  tempo- 
rary right  of  administrator  to  possession, 
and  subject  to  defined  statutory  authority 
and  powers  of  sale  given  to  the  adminis- 
trator.— Ryer  v.  Fletcher  Ryer  Co.,  126  CaL 
482,  484,  58  Pac.  908. 


IS.  Same— Is  same  as  possession  of  heirs 
or  devisees. — Section  1582,  post,  refers  to 
and  contemplates  actions  by  heirs  or  devi- 
sees for  quieting  title  to  and  partitioning 
property  of  estate,  intent  being  to  give  heirs 
or  devisees  all  rights  which  actual  posses- 
sion would  give  them,  and  to  make  posses- 
sion of  administrator  same  as  if  heirs  or 
devisees  were  actually  in  possession,  pre- 
serving, however,  all  rights  of  executor  or 
administrator  for  purposes  of  administra- 
tion only.— vRyer  v.  Fletcher  Ryer  Co.,  126 
Cal.  482,  484.  58  Pac.  908. 

14.  Appointment  of  but  one  referee— In- 
stead of  three,  even  if  irregular,  would  not 
avoid  the  Judgment  being  an  error  that 
could  not  be  taken  advantage  of  or  inquired 
into  collaterally. — Baldwin  v.  Foster,  157 
Cal.  643.  648.  108  Pac.  714. 

15.  Attorney's  fees  Allowance  of  estop- 
pel.— Where  the  court  makes  an  allowance 
of  attorney's  fees  in  favor  of  the  plaintiff 
and  also  in  favor  of  two  of  the  defendants, 
a  defendant  consenting  to  the  allowance  to 
the  other  defendant  and  requesting  that  one 
be  made  to  him  also,  is  estopped  from  ob- 
jecting thereto  on  appeal. — Seale  v.  Carr, 
155  Cal.  577,  578.  102  Pac.  262. 

16.  Same— Allowance  to  parties,  not  di- 
rect to  attorneys. — The  allowance  contem- 
plates that  the  allowance  for  attorneys'  fees 
in  a  suit  for  yrtition  should  be  made  to 
the  parties  ana  not  direct  to  the  attorneys. 
— Bennett  v.  Potter,  180  Cal.  736,  183  Pac. 
156. 

17.  Barred— Action  not,  without  adverae 
possession,  or  repudiation  or  trust. — Where 
there  has  been  no  adverse  possession  by 
any  one  of  tenants  in  common,  and  where 
plaintiff  was  as  much  In  possession  as  any 
of  co-tenant,  or,  if  possession  was  held  by 
trustee,  it  was  as  much  possession  of  plain- 
tiff as  of  otlier  co-tenants,  and  there  was  no 
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poMeaslon  such  as  to  put  plaintiff  on  In- 
quiry, and  no  open  repudiation  of  any  trust 
by  trustee,  and  certainly  none  ever  known 
to  plaintiff,  plaintiff  is  not  barred  from 
brlngln?  his  action  In  partition. — Watson 
V.  Sutro,  86  Cal.  600,  629,  24  Pac.  172,  25 
Pac.  64. 

18.    C«aipUilBt— M oat  ahoiw'  prlnaary  facta. 

— Complaint  broufirht  for  partition  of  real 
estate,  must  show  primary  facts  upon  which 
risrht  to  partition  Is  founded,  under  this 
a«-ction  (Practice  Act  9  264). — Bradley  v. 
Harlcness,  26  Cal.  69,  78. 


It.  Same— Ifced  act  auk  for  partlcalar 
■Mde  of  partition^ — Manner  in  which  parti- 
tion is  to  be  made  constitutes  no  part  of 
cause  of  action,  but  is  merely  a  pleirt  of 
relief.  While  it  is  proper  and  perhaps  ad- 
visable to  ask  for  particular  mode  of  par- 
tition— there  being  two  provided  by  statute 
—and  to  that  end  allegre  facts  upon  which 
plaintiff  relies  for  particular  mode  which 
he  seeks,  yet  this  is  not  indispensable,  and 
complaint  which  is  silent  upon  subject  Is 
good. — De  Uprey  v.  De  *Uprey,  27  Cal.  330, 
332.  S7  Am.   Dec.  81. 

29.  SwBic— — 'Need  atate  only  facta  enamer- 
■ted  im  tkln  •eettoa.  —  No  facts  need  be 
•tated  in  complaint  In  partition  except  such 
as  are  found  enumerated  in  section  264 
Practice  Act,  and  specification  of  interest 
of  each  party  interested  In  land,  so  far  as 
knowi^  to  plaintiff,  as  provided  in  section 
2S»  of  that  act. — De  Uprey  v.  De  Uprey,  27 
Cal.  330,  331,  87  Am.  Dec.  81. 

21.  Same— Breed  state  only  that  partition 
«■■  not   be    aaade  by   mete*  and   bonnds. — 

Whether  partition  can  or  can  not  be  made 
by  metes  and  bounds  is  purely  question  of 
fact,  and  is  ultimate  fact  to  be  found,  and, 
therefore,  only  fact  necessary  to  be  averred 
under  system  of  pleading:  in  this  state.  Con- 
■tltuent  facts,  or  those  which  lie  behind, 
are  merely  probative  and  need  not  be 
averred. — De  Uprey  v.  De  Uprey,  27  Cal. 
330.  332,   87  Am.  Dec.  81. 

22.  Snase  Sbonld  eontaln  description  of 
preMtocn^ — ^Whether  partition  can  or  can 
not  be  made  by  metes  and  bounds  is  purely 
question  of  fact,  and  is  legitimate  fact  to  be 
found,  and,  therefore,  only  fact  necessary 
to  be  averred  under  any  system  of  pleading: 
with  which  the  court  is  acquainted.  Con- 
stituent facts  or  those  which  lie  behind,  are 
merely  probative,  and  need  not  be  averred, 
t^ut  it  may  be  safely  affirmed  that  bare  de- 
scription of  premises  contained  In  complaint 
may  sufficiently  show  that  a  partition  by 
metes  and  bounds  can  be  made  without 
prejudice. — De  Uprey  v.  De  Uprey,  27  Cal. 
330.  332.  87  Am.  Dec.  81. 

2S.  Sam^— Shoald  state  only  facts  Indi- 
eated  In    this    and  next  snceeeding:   section. 

— No  facts  need  be  stated  in  complaint 
except  such  as  are  found  enumerated  In  sec- 
tion 264  Practice  Act,  which  provides  for 
the  cause  of  action  In  partition  and  defines 
facm  upon  "Which  it  rests:  and  specification 
of  Interest  of  each  party  Interested  in  land. 


so  far  as  known  to  the  plaintiff,  as  pro- 
vided in  section  266  of  that  act  (§  763, 
post). — De  Uprey  v.  De  Uprey,  27  Cal.  380, 
332,   87  Am.   Dec.   81. 

24.  Construction   of   ■ection— In   veurral. 

— Partition  may  be  had  of  real  property 
held  and  occupied  by  several  persons  as 
coparceners,  Joint  tenants,  or  tenants  in 
common,  according  to  their  respective  rights 
and  Interest  In  It,  whether  estate  which 
they  owned  therein  be  estate  of  inheritance 
or  for  life  or  lives  or  for  years. — Smith  v. 
Cooley,   66  Cal.   46,   47,   2  Pac.   880. 

25.  Same— Action  divides  land  and  settles 
title. — Proceeding:  In  partition  answers  the 
double  purpose  of  dividing:  land  and  set- 
tling: title,  and  mere  fact  of  adverse  hold- 
ing: by  defendant  constitutes  no  objection 
to  proceedlng:s. — Martin  v.  Walker,  68  Cal. 
690,  696. 

26.  Same  —  For  partition  -  or  sale. — Pro- 
ceedings may  be  Instituted  by  any  of  co- 
tenants  of  real  property,  as  provided  in 
this  section,  for  partition  thereof  according 
to  their  respective  rights,  or  for  sale  thereof, 
if  It  appear  that  partition  can  not  be  made 
without  great  prejudice  to  owners.*— Lorenz 
V.  Jacobs,  63  Cal.  24,  26. 

27.  Samc-^Not  to  be  construed  as  repe- 
tition of  other  provision*. — Statute  must  be* 
so  construed  as  to  give  effect,  if  possible, 
to  every  portion  of  It,  and  without  rejecting 
any  part  as  surplusage  or  treating  it  as 
repetition  of  provision  already  made.  Pro- 
vision Is  made  In  first  clause  of  section  264 
Practice  Act  for  Joint  tenants  and  tenants 
In  comnlon  of  general  tract,  and  to  hold 
that  those  mentioned  as  having  an  Interest 
In  property  must  be  restricted  to  such  as 
are  Joint  tenants  or  tenants  in  common  of 
whole  would  make  provision  useless  repeti- 
tion.— Gates  V.  Salmon,  36  Cal.  576.  587,  95 
Am.  Dec.  139. 

28.  Same— Sections  to  be  constrned  to- 
gether.—  The  corresponding  provision  of 
Practice  Act  was  not  limited  to  those  who 
were  Joint  tenants  or  tenants  in  common 
of  whole  tract  of  which  partition  was 
sought,  and  the  section  had  to  be  construed 
with  regard  to  section  268  of  that  act 
(which  now  Is  §  756,  post),  which  had  ma- 
terial bearing  upon  point. — Gates  v.  Sal- 
mon, 35  Cal.  676,  686,  96  Am.  Dec.  139. 

20.     Contrlbntlon  and  sabroffatlon. — In  an 

action  for  partition  the  plaintiff  can  not 
have  an  accounting  and  contribution  from 
his  co-tenant  for  the  latter's  proportionate 
part  of  expenditures  made  by  the  plaintiff 
for  the  benefit  of  the  common  property,  if 
the  expenditures  were  made  more  than  two 
years  prior  to  the  commencement  of  tlie 
action  and  after  the  plaintiff  had  repudi- 
ated the  existence  of  the  co-tenancy. — Wlll- 
mon  V.  Koyer,  168  Cal.  369,  L.  R.  A.  191 5B, 
961,    143   Pac.   694. 

30.  The  plaintiff  In  an  action  for  parti- 
tion, although  he  has  repudiated  the  co- 
tenancy, is  entitled  to  contribution  for 
expenditures  made  within  two  years  of  the 
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commencement  of  the  action,  for  taxes, 
street  assessments,  and  attorney's  fees  in 
defending:  actions  brought  by  a  third  per- 
son affecting:  the  common  property. — Will- 
mon  V.  Koyer,  168  Cal.  369,  L.  R.  A.  1915B, 
961,   143  .Pac.   694. 

31.  But  such  plaintiff  is  not  entitled  to 
interest  on  the  expenditures,  prior  to  the 
entry  of  Judgment  determining  the  Ha-* 
bility  of  the  defendant  for  contribution. — 
Willmon  v.  Koyer.'  168  Cal.  369,  L.  R.  A. 
1915B,    961.    143    Pac.    694. 

32.  In  an  action  for  partition  and  for  an 
accounting  for  expenditures  made  by  the 
plaintiff  for  the  benefit  of  the  common 
property,  it  is  proper  to  charge  the  portion 
of  the  property  assigned  to  the  defendant 
with  a  lien  for  the  payment  of  the  amount 
found  to  be  due  from  him  to  the  plaintiff 
on  account  of  such  expenditures. — Willmon 
V.  Koyer,  168  Cal.  369,  L.  R.  A.  1915B,  961, 
143   Pac.    694. 

33.  In  the  event  that  foreclosure  pro- 
ceedings become  necessary  by  reason  of 
the  failure  of  the  owners  in  severalty  of 
the  mortgaged  property  to  contribute 
equally  to  the  payment  of  the  mortgage- 
particular  owner  who  may 
to  pay  the  entire  debt  will 
and  readily  subrogated,  to  the 
the  excess  payment,  to  the  in- 
the   mortgagee   in  a  proper  pro- 


be 
be 


for   that   purpose. — Rich 
App.    Dec.    461,    148    Pac. 


him   his 
amount    paid, 
in    the   decree 
of    the    latter 
therefor. — Rich    v. 


debt,  the 
compelled 
rightfully 
extent  of 
terests  of 
ceedlng  instituted 
V.  Smith,  20  Cal. 
545. 

34.  When  one  tenant  in  common  has 
paid  a  debt  or  obligation  for  the  benefit 
of  the  joint  property,  or  has  discharged  a 
lien  or  assessment  Imposed  upon,  it  as  a 
common  burden,  he  Is  entitled  as  matter 
of  right  to  have  his  co-tenant,  who  has  re- 
ceived the  benefit  of  It,  refund  to 
proportionate  share  of  the 
and  it  is  proper  to  provide 
of  partition  that  the  share 
be  charged  with  a  lien 
Smith,  20  Cal.  App.  Dec.  461,  148  Pac.  545. 

35.  Co-teiiancy  and  copaptneralilp^Dlf- 
(erentlated.  —  Tenancy  in  common  results 
from  rule  of  law  by  which  it  is  also  con- 
trolled and  governed;  and  partnership,  on 
contrary.  Is  result  of  agreement  between 
parties,  which  also  supplies  rules 
government.  Former  relation  is  undisturbed 
by  change  of  tenants,  but  latter  admits 
no  change  as  to  its  members: 
change  tJikes  place  by  consent 
ment  of  all  parties  concerned, 
thereby  dissolved  and  new  one  created. 
Thus  incidents  annexed  to  each  have  dif- 
ferent origin  and  are  diverse. — Bradley  v. 
Harkness,    26    Cal.    69.    78. 

36.  Decree  of  sale  for  partition  of  pro- 
^teeda— Stipalatlon  of  Joint  ownrns. — Where 
it  appeared  that  partition  could  not  be  made 
without  great  prejudice  to  the  owners,  the 
court  may  decree  a  sale,  even  though  by 
agreement  of  the  owners 
that   no   sale   should   be 


for    Its 

»ed 

of 

and  where 
and  agree- 
old    firm    is 


it    was   provided 
made   except   by   a 
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Joint  transfer. — Vollmer  v.  Wheeler,  42    Ostl. 
App.    1,    183    Pac.    264. 

37.  Discretion  of  coart. — Courts  favor 
partition  in  kind  when  possible:  but  It  is, 
in  most  cases,  a  matter  of  discretion  in 
the  trial  court  whether  to  order  the  one 
or  the  other.  In  the  present  case.  held»  no 
abuse  of  discretion  shown. — Muller  v.  2mIu1- 
ler,  14  Cal.  App.   349,   112  Pac.   200. 

88.  Ditchea  In  mlnlnv  dlatrlcta— Propria, 
tors  tenants  In  common* — In  absence  of  any 
special  facts  constituting  them  sometl^ingr 
else,  proprietors  of  ditches,  in  mining  dis- 
tricts, are  tenants  in  common  of  real  es- 
tate, and  their  rights  in  ditch  and  in 
profits  arising  from  sales  of  water.  al- 
thougli  in  latter  respect  analogous  to  thiose 
of  copartners,  are  governed  by  law  of  ten- 
ancy in  common. — Bradley  v.  Harkness,  26 
Cal.   69,    76. 

39.  Enforcement    of    delivery    of    de«>d 

Pnranant  to  ngreement* — In  an  action  be- 
tween tenants  In  common  to  compel  the 
delivery  of  a  deed. executed  by  the  defend- 
ant to  the  plaintiff  in  pursuance  of  tKeir 
agreement  for  the  partition  of  the  land 
held  by  them  in  common,  the  evidence  is 
sufficient  to  sustain  the  finding  that  ttiere 
was  no  mistake  in  the  description  of  the 
property  referred  to  in  the  deed. — Ellsworth 
V.  Palmtag,   168  Cal.  360,  143  Pac.  602. 

40.  Such  action  is  not  one  for  the  speeifie 
performance  of  a  contract  of  sale  and  pur- 
chase, and  the  adequacy  of  the  considera- 
tion paid  by  the  plaintiff  for  the  land  is 
not  involved. — Ellsworth  v.  Palmtag,  168 
Cal.   360,    143   Pac.   602. 

41.  OWinitable  estate  In  land  —  la  r^stl 
property,  and  must  descend  In  case  of  In- 
testacy as  legal  estates.  In  most  cases,  in 
this  state,  difference  between  equitable  and 
legal  estates  .is  of  no  practical  Importance. 
They  are  both  estates  originating  by  law 
and  held  under  law,  and  in  that  sense  are 
legal  estates,  and  object  of  the  code  bein^* 
to  permit  but  one  form  of  action,  in  which 
either  or  both  legal  or  equitable  remedies 
may  be  sought,  It  would  be  unwarrantable 
to  hold  that  this  did  not  apply  to  actions 
of  partition. — Watson  v.  Sutro,  86  Cal.  500 
527,   24   Pac.  172,   25   Pac.   64. 

42.  Same-— Onv-ner  of,  may  ane,  and.  it 
co-tenant,  have  partition. — Where  legal  and 
equitable  remedies  relate  to  same  subject- 
matter,  there  is  no  reason  why  owner  of 
equitable  title  may  not  sue  to  establish  hia 
right,  and,  when  so  established,  If  he  la 
tenant  in  common,  ask  for  and  have  par- 
tition of  common  estate. — Watson  v.  Sutro 
86  Cal.  500,  527.  24  Pac.  172.  25  Pac.  64. 

43.  Estate    only    In    land— Withont    poai^ 
aeaalon  as  co-tenant,  does  not  anatain  nctlom. 

— Supreme  court  has  gone  to  great  length 
in  upholding  right  of  tenant  In  common  to 
maintain  action,  where  he  had  right  to 
present  possession,  although  not  in  actual 
possession;  but  it  does  not  go  to  the  extent 
of  holding  that  any  person,  having  estate 
in  land,  but  not  holding  as  coparcener,  loinr 
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tenant,  or  tenant  in  common,  can  main- 
tain action  for  partition. — Jameson  v.  Hay- 
ward.  106  Cal.  682,  686,  46  Am.  St.  Rep.  268. 
39    Pac.    1078. 

44.  S«iiBC>— Several  may  omrn  'vrlthont  b«- 
§mm  eo-teaantii^ — Under  this  section  It  Is  only 
the  co-tenants  mentioned  who  hold  and  are 
in  possession  of  real  estate  who  can  bringr 
action  for  partition,  and  it  is  only  that 
real  property  which  is  thus  held  by  them 
that  can  be  partitioned.  It  is  the  co-tenancy 
which  grives  rigrht  to  partition.  Several  per- 
sons may  own  thingr  without  being:  co- 
tenants  thereof,  and,  in  such  case,  under 
statute  like  our  own,  no  partition  can  be 
had. — Jameson  v.  Hayward,  106  Cal.  682, 
€S6,    46   Am.  St.  Rep.  268,  39  Pac.  1078. 

40.  Fact  that  plaintlfl  1«  entitled  to  ez- 
elaaive  posseanion  until  the  expiration  of  a 
lease  held  by  him  would  seem  to  be  no 
different  in  the  way  of  a  partition  subject 
to  s3.ld  temporary  possession. — Buhrmeister 
V.  Buhrmeister,  10  Cal.  App.  392,  396,  102 
Pac.    221. 

441.  Vormer  adjudication. — In  this  action 
In  partition  it  is  held  that  the  question  of 
the  title  to  both  pieces  of  property  involved 
was  adjudicated  in  the  case  of  Lauricella  v. 
I.a.urlcel|a,  161  Cal.  61,  which  was  a  suit  for 
the  establishment  and  enforcement  of  a 
constructive  trust,  that  is,  for  a  decree  de- 
claring that  the  property  was  held  in  trust 
by  ttie  plaintiff  In  this  action  in  partition 
for  the  benefit  of  her  husband  duringr  his 
life,  and.  upon  his  death,  one-half  thereof 
to  be  conveyed  in  equal  shares  to  the  father 
and  mother  of  the  husband  (the  defendants 
in  ttie  action  in  partition)  and  the  other 
one- half  to  be  retained  by  the  wife,  and 
that  the  judgment  In  the  former  action 
opera.te8  as  an  estoppel  to  the  maintenance 
of  tbe  present  action  wherein  the  plaintiff 
jM>^lcs  to  obtain  a  grreater  interest  in  the 
property  than  was  awarded  her  by  such 
Judgment. — Giuffre  v.  Lauricella.  25  Cal. 
.App-    422.    143  Pac.  1061. 

HoMieatead-^Asslvn^d  to  widow,  prop- 
v^eserved— Partition  of  resldnc.— ^Where, 
In  ttie  administration  of  a  deceased  hus- 
band's estate  comprising:  three  hundred 
t^renty  acres  of  land,  a  homestead  was  as- 
sisted to  the  widow  of  twenty-five  acres 
acro««  the  northerly  boundary  of  the  tract. 
Including  the  improvements,  and  the  estate 
^raf»  distributed  to  the  heirs  as  tenants  In 
common,  subject  to  such  homestead,  it  is 
l2^1<i  that  in  a  subsequent  action  for  parti- 
tion by  the  widow,  between  herself  and  the 
refikSLlning  heirs,  of  the  remaining  two  hun- 
dred ninety-five  acres,  reserving:  the  home- 
stead rl^ht,  the  court  properly  confined  its 
interlocutory  decree  .  of  partition  to  such 
two  hundred  ninety-five  acres,  and  reseryed 
and  refused  to  partition  or  sell  the  home- 
stead right. — Mills  v.  Stump,  20  Cal.  App.  84, 
128    Pac,   »49. 

^^     9mim0^'-^'Kmtnve    of    homeatead-rlflfht— 

iMi  ipmM^  of   eontpalsory  partition  or  sale. 

Thft    homestead    interest    in    land    is    the 

^If spring-  of  statute,  created  for  the  benev- 

1038 


olent  purpose  of  furnishing  a  home  to  such 
person  or  persons  to  whom  the  law  awards 
it,  as  a  sanctuary  agrainst  any  hostile  at- 
tack. The  homestead-rlgrht  assigned  to  the 
widow,  having:  been  carved  out  of  the  hus- 
band's separate  estate  for  the  term  of  her 
natural  life,  she  does  not  hold  her  interest 
during:  ^uch  term,  either  as  parcenary,  Joint 
tenant,  or  tenant  in  common.  Her  home- 
stead is  of  such  a  nature  as  to  he  in- 
capable of  compulsory  partition  or  sale. 
The  above  section  was  not  intended  to 
authorize  the  partition  of  the  homestead 
interest  during:  the  term  of  its  enjoyment. 
— Mills  V.  Stump,  20  Cal.  App.  84,  128  Pac. 
349. 

49,  Same — ^Partition  of  not  aathorlzed« — 
Section  752  of  the  Code  of  Civil  Procedure 
was  not  intended  to  authorize  the  partition 
of  the  homestead  In^terest  during:  its  en- 
joyment.— Mills  V.  Stump,  20  Cal.  App.  84, 
128   Pac.   349,   352. 


50.  Improvcmenta.  and  allowance  there- 
for.— In  this  action  for  partition  of  a  tract 
of  land  wherein  the  defendant,  by  way  of 
cross-complaint,  sougrht  judgment  against 
the  plaintiff  for  money  expended  In  improv- 
ing and  preserving  the  common  property 
by  leveling  and  bulkheading  it.  the  findings 
fixing  the  cost  of  such  iniprovements  and 
refusing  to  allow  the  defendant  anything 
therefor  are  contrary  to  the  evidence,  which 
is  ndt  conflicting  either  as  to  the  necessity 
for  the  Improvements  or  their  cost. — Ventre 
V.  Tlscornia,  23  Cal.  App.  598,  138  Pac.  954. 

51.  If  in  such-  case  the  improvements 
were  necessary  and  the  plaintifT  shared  in 
the  benefits  thereof,  he  is  chargeable  with 
his  proportion  of  their  cost,  though  they 
were  made  without  his  consent,  express  or 
Implied. — Ventre  v..  Tlscornia,  23  Cal.  App. 
598.    138   Pac.   964. 

52.  A  co-tenant,  seeking  partition  of  the 
common  property  at  the  hands  of  a  court 
of  equity,  will  be  granted  relief  only  upon 
the  condition  that  the  equitable  rights  of 
his  co-owner  will  be  respected  and  pro- 
tected. Therefore,  where  one  tenant  in 
common  has,  in  good  faith,  with  or  with- 
out the  consent  of  his  co-tenant,  expended 
money  in  making  permanent  improvements 
which  were  necessary  to  the  preservation 
of  the  common  property,  partition  should 
not  be  decreed  without  first  counting  the 
cost  of  such  improvements  and  making  a 
suitable  allowance  for  them. — Ventre  v. 
Tlscornia,   23  Cal.  App.   698,   138  Pac.  954. 

63.  If,  as  appears  to  be  true,  the  evi- 
dence in  the  present  case  shows  without 
conflict  that  the  improvements  to  the  com- 
mon property  were  necessary  to  its  preser- 
vation and  enhance  Its  rental  value,  then 
the  plaintiff  should  have  been  put  to  his 
election  either  to  contribute  equally  to  the 
undisputed  cost  of  the  Improvements,  or 
else  relinquish  all  claim  to  a  share  of  the 
increased  rentals  resulting  therefrom. — 
Ventre  v.  Tlscornia,  23  Cal.  App.  598,  138 
Pac.   954. 
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64.  The  finding^  of  the  lower  court  In 
this  case,  relating:  to  the  necessity  and 
cost  of  the  improvements  in  question,  can 
not  be  Justified  upon  the  theory  that  the 
improvements  were  made  by  the  defendant 
in  the  character  of  an  ordinary  tenant  at 
will  of  the  plaintiff.  The  case  was  not 
tried,  either  in  whole  or  in  part,  upon  the 
theory  that  the  relation  of  landlord  and' 
tenant  existed  between  the  parties  to  the 
partition;  but  was  heard  and  determined 
solely  upon  the  issue  of  the  relative  rigrhts 
of  the  parties  as  tenants  in  common — ^Ven- 
tre V.  Tiscornia,  28  Cal.  App.  698,  138  Pac. 
964. 

55.  May  b«  had  In  one  action,  of  tinro  or 
more  tracts  or  parcels  of  land  and  the  fact 
that  such  tracts  are  .situated  in  different 
counties  can  not  affect  this  rigrht,  the  action 
beingr  maintainable  In  such  a  case  in  any 
county  in  which  a  part  of  the  property  is 
situated. — ^Middlecoff  v.  Cronlse,  166  Cal. 
186,   188,    100   Pac.   232. 

See  pars.  81-83,  this  note. 

Aa  to  tracts  altnated  In  different  conntlea, 

see  par.   90,   this  note. 

66.  Where  the  requisite  unity  of  title  as 
to  the  co-tenants  exists  the  claims  of  any 
and  all  persons  adverse  to  the  co-tenants 
in  regrard  to  the  property  may  be  deter- 
mined in  the  action  in  order  to  settle  all 
controversies  to  the  title  in  one  action,  and 
equitably  apportion  the  property  of  the 
defendant.  Such  a  determination  of  ad- 
verse claims  is  merely  incidental  to  the 
main  purpose  of  the  action — the  partition 
of  the  property  held  In  co-tenancy. — Mid- 
dlecofr  v.  Cronise,  166  Cal.  186,  191,  100  Pac. 
232. 

67.  With  the  exception  hereafter  noted 
(par.  68,  this  note),  while  two  or  more 
parcels  of  land  may  be  the  subject-matter 
of  a  singrle  proceeding^  for  partition  even 
though  the  Interest  of  each  co-tenant  is 
not  the  same  in  each  parcel,  in  order  to 
justify  such  union  in  one  suit,  each  parcel 
of  land  must  be  owned  by  the  same  per- 
son.— ^Middlecoff  y.  Cronise,  166  Cal.  186, 
188,   100  Pac.   282. 

68.  The  exception  to  the  rule  last  stated 
is  one  based  on  the  universally  accepted 
doctrine  that  one  co-tenant  can  not  by  a 
conveyance  of  his  interest  in  a  portion  of 
the  property  held  in  common,  etc.,  prejudice 
the  rigrhts  of  his  co-tenants.  The  grrantee 
or  successor  of  such  co-tenant  simply  steps 
into  the  shoes  of  his  grrantor,  subject  to 
all  the  rigrhts  of  the  other  co-tenants  and 
their  successors  as  to  partition,  and  in 
such  a  case  a  necessary  party  defendant 
may  be  a  co-tenant  only  as  to  one  of  the 
parcels  involved,  and  the  fact  that  he  is 
not  interested  In  the  other  parcels  is  no 
ground  of  objection  to  the  joinder  in  one 
action  of  the  various  parcels  of  land. — Mid- 
dlecofT  V.  Cronise.  165  Cal.  186,  189,  100  Pac. 
232. 

59.  <*9flnlns  rlgrlit'' •»- la  an  incorporeal 
hereditament,  and  Incapable  of  partition. — 


*'Minlngr  rigrht"  upon  specific  piece  of  ground 
is  rigrht  to  enter  upon  and  occupy  erround 
for  purpose  of  worlcingr  It,  either  by  un- 
dergrround  excavations  or  open  workingrs, 
to  obtain  from  it  minerals  or  ores  which 
may  be  deposited  therein;  and  as  incor- 
poreal hereditament  it  is  subject  to  greneral 
rules  which  grovern  enjoyment  of  real  prop- 
erty, and  is  not  in  its  nature  capable  of 
partition,  because  division  of  the  right 
would  enlargre  origrinal  grrant  beyond  in- 
tention of  grrantor,  and  likewise  prove 
greater  charge  than  was  originally  In- 
tended by  owner  of  the  soil,  and  because, 
so  long  as  minerals  and  ores,  which  are 
subject  of  servitude,  are  in  place,  un- 
worked.  and  unsevered  from  soil,  they  are 
incapable  of  allotment  according  to  quality 
and  quantity  relatively  considered. — Smith 
V.  Cooley,   66  Cal.  46,   47,  2  Pac.  880. 

Aa  to  partition  of  mines,  see  note  9  Am. 
St.    Rep.    884. 


do.  Object  of  partition  ^  Possession  of 
co-tenants  In  severalty— Possession  mnst  be 
enforceable  —  Injustice     not    allowed. — The 

object  of  partition  is  to  enable  the  co-ten- 
ants to  enjoy  the  possession  in  severalty, 
and  not  to  be  compelled  to  submit  to  Joint 
possession.  It  is  not  intended  to  try  the 
title  to  land,  and  where  possession  can 
not  be  effected  as  the  result  of  the  parti- 
tion, there  is  no  necessity  for  making  it. 
It  can  not  be  allowed  where  injustice  and 
wrong  would  result  from  it,  on  account  of 
part  of  the  land  being  subject  to  a  home- 
stead.— Mills  V.  Stump,  20  Cal.  App.  84,  128 
Pac.   849. 

61.  Objection  to  referees'  report. — ^Where 
referees  in  partition  proceedings  do  not 
comply  with  the  interlocutory  decree,  and 
hence  do  not  preserve  the  rights  of  all 
parties  in  interest,  objection  to  their  report 
will  afford  ample  remedy  to  the  party 
claiming  to  be  aggrieved  thereby. — Rich  v. 
Smith,  20  Cal.  App.  Dec.  461,  148  Pac.  645. 

62,  Operation  of  action  enlarged. — Opera- 
tion oh  the  action  of  partition  as  known 
at  the  law  has  been  greatly  enlarged.  It 
is  more  comprehensive  here  than  in  many 
other  Jurisdictions. — Buhrmeister  y.  Buhr- 
meister,  10  Cal.  App.  392,  396,  102  Pac  221. 


Oral  agreement  between  parties  to  a 

suit  in  partition  that  the  party  to  whom 
a  certain  piece  was  awarded  should  g-ive 
to  the  others  a  right  of  way  across  it, 
confers  an  estate  in  real  property  and.  not 
being  carried  into  the  decree  In  partition, 
is  within  the  statute  of  frauds  and  void. — 
Oliver  v.  Burnett,  10  Cal.  App.  403,  408,  102 
Pac.  228. 

64.     Particular  portions  of  general  tract- 
Can  not  be  appropriated  by  one  co-tenant. — 

One  tenant  can  not  appropriate  to  himself 
any  particular  portion  of  general  tract  men- 
tioned in  action  for  partition:  as,  upon 
partition,  which  may  be  claimed  by  co- 
tenants  at  any  time,  parcel  may  be  entirely 
set  apart  in  severalty  to  co-tenant.  He  can 
not    defeat    this   possible    result   whilst    re- 
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taiziins  Ills  Interest,  nor  can  he  be  defeated 
"by  transfer  of  his  Interest.  He  can  not.  of 
Invest  his  ^rrantee  with  risrhts 
_  iter  than  he  possesses.  Grantee  must 
take,  therefore,  subject  to  contingrency  of 
losa  of  premises,  if  on  partition  of  sreneral 
tract  they  should  be  allotted  to  arrantor. — 
Staric  V.  Barrett,  15  Cal.  862,  868;  Gates  ▼. 
Salmon,  S5  Cal.  676,  688,  95  Am.  Dec.  18». 

to  'vrhen  eoatlnsent  or  fatnre  estates 
ivbjeet   to   partition*   see   note    82   Am. 
St.    Rep.    778. 

CB.  Partition  amoas  eotonaats. — ^A  suit 
in  pa.rtition  under  our  code  is,  in  its  nature 
and  essence,  equitable.  Just  and  proper,  and 
'Will  not  only  allot  to  a  co-tenant  that  part 
of  tlie  common  land  upon  which  he  has 
valuable  improvements,  but  will  also  set 
apart  a  specific  tract  to  the  share  of  a 
co-tenant  who  has  undertaken  to  convey 
the  title  In  fee  to  such  tract  in  severalty, 
so  tliat  the  arrantee  may  have  that  which 
is  Justly  his,  when  such  disposition  of  the 
land  can  be  made  without  material  injury 
to  tlie  rights  and  interest  of  the  other  co- 
tenanta. — ^E^ast  Shore  Co.  v.  Richmond  Belt 
R.,    172    Cal.    174,   165   Pac.    999. 

0^  PaiCty  BcoeMary- All  persons  haTins 
i^gml  er  e^aitable  elalms. — Where  owner  of 
nndivlded  estate  rlgrhtfully  commences  ac- 
tion for  partition,  all  persons,  claiming 
liena  or  equitable  riffhts  on  or  in  estates 
of  tlieir  co-tenants,  are  properly  made  de- 
fend&nta  from  necessity.  Otherwise,  one 
ten&nt  In  common,  by  keepiner  his  share 
covered  by  liens  and  trusts,  could  deprive 
his  co-tenants  of  their  right  of  partition 
<dis.  op.  McFarland,  J.).— Watson  v.  Sutro, 
8^  ^aJ.  5O0,  629,  24  Pac.  172,  26  Pac.  65. 

Kt   vvrehasers  not  of  record  aeed  aot 
e  parties,  see,  post,  {754  and  note. 

0j^^  9«^e— Orontee  of  special  location — 
Orantae  of  special  location  occupies,  as  to 
it  identical  position  that  his  grantor  held, 
immediately  before  he  executed  convey- 
ance, and  holder  of  special  location  is  nec- 
pa.rty  to  action  for  partition  of  gen- 

tract. — Gates   v.   Salmon,    85    Cal.    676, 

S97,    95    ^™*   ^®^-   ^'^' 

^g^  Respondents,  in  order  to  maintain 
action  in  partition,  must  adopt  view  that 
bolders  of  special  locations  are  necessary 
parties,  1*  it  is  true  that  grantor,  upon 
Execution  of  his  conveyance  of  special  loca- 
tion, parts  with  all  interest  therein,  and 
znnat  also  support  a  liberal  construction  of 
0e<rtion  2«4  Practice  Act. — Gates  v.  Salmon, 
SS   Cal.   676,  696,  95  Am.  Dec.  139. 

^^^  If  holder  of  special  location  is  re- 
jrmrded  as  unnecessary  and  improper  party, 
^frbile  he  holds  conveyance  from  any  one  of 
co-tenanta,  he  will  not  be  rendered  compe- 
tent to  participate  as  party  to  action  by 
reeeiv-lnff  further  conveyances  from  remain- 
.  ^  co-tenants,  nor  can  his  possession  be 
stren^hened,  in  consequence  of  his 
grantor's  subsequent  conveyance  to  other 
tenants  In  common,  or  to  strangers  by 
kcific  locations,  or  otherwise,  sufflcient  to 


cover  all  general  tract  remaining  after  bin 
conveyance  of  first  special  location. — Gates 
V.  Salmon,  85  Cal.  676,  689,  96  Am.  Dec.  189. 

70.  Same— -Not,  whea  one  luis  no  lien  of 
record. — Plaintiff  in  partition  is  not  called 
upon  to  make  person  who  has  no  lien  of 
record  when  suit  is  commenced,  party  de- 
fendant.— Towle  Bros.  Co.  v.  Quinn,  141  Cal. 
382.  385,  74  Pac.  1046. 

As  to  wlio  may  compel  partition,  see  note 
67   Am.   Dec.   708. 

71.  Property  subject  to  mortgage  and 
contract  of  sale. — In  an  action  for  partition 
of  several  tracts  of  land  subject  to  subsist- 
ing mortgages  and  executory  contracts  of 
sale,  the  mortgagees  and  parties  to  the  con- 
tracts can  not  be  deprived  of  the  right 
granted  to  them  by  the  contracts  to  look 
and  resort  wholly  and  solely  to  the  par- 
ticular pieces  of  property  originally  mort- 
gaged or  contracted  for  in  satisfaction  of 
their  mortgages  or  in  execution  of  their 
contracts,  and  if.  the  decree  of  partition  in 
any  manner  alters  or  impairs  the  scope  and 
effect  of  either,  it  Is  subject  to  reversal 
upon  the  appeal  of  any  or  all  of  the  ag- 
grieved parties. — Rich  v.  Smith,  20  Cal.  App. 
Dec.  461,  148  Pac.  545. 

72.  In  this  action  for  the  partition  of 
several  tracts  of  land  subject  to  mortgage 
liens  and  executory  contracts  of  sale,  tne 
interlocutory  decree  directing  physical  par- 
tition of  the  land  does  not  contemplate  that 
the  referees  will  and  must  treat  all  of  the 
lands  as  a  single  tract,  and  then  proceed  to 
divide  the  same  into  two  equal  parts,  quan- 
tity and  quality  considered,  without  regard 
to  the  existence  of  the  outstanding  mort- 
gages and  contracts,  but  contemplates  that 
in  making  partition  the  referee  shall  con- 
sider the  existence  as  well  as  the  scope  and 
effect  of  the  outstanding  mortgages  and 
contracts  of  sale,  and  may,  when  making 
partition,  treat  the  particular  parts  and 
parcels  of  the  common  property  covered  by 
the  mortgages  and  the  contracts  of  sale 
as  so  many  distinct  estates,  and  separately 
partition  them  as  such,  and  then  allot  them 
in  severalty  to  one  .or  other  of  the  co-ten- 
ants, subject,  however,  to  the  existence  and 
satisfaction  of  such  liens. — Rich  v.  Smith, 
20  Cal.  App/  Dec.  461,  148  Pac.  646. 

78.  Same— RcceiTcr.— In  the  event  that 
the  Interested  parties  can  not  agree  as  to 
whom  payments  made  from  time  to  time 
under  the  contracts  of  sale  shall  be  made, 
the  court  may,  in  aid  of  the  final  Judgment 
in  partition,  appoint  a  receiver  for  that 
purpose  under  the  provisions  of  section  564. 
ante.— Rich  v.  Smith,  20  Cal.  App.  Dec. 
461,  148  Pac.   646. 

74,  Provisions  of  section  1104  of  Civil 
Code  under  which  a  transfer  of  real  prop- 
erty passes  all  easements  attached  thereto, 
etc.,  applies  to  a  transfer  made  by  decree 
in  partition  and  the  latter  has  the  same 
effect  In  this  regard  as  the  deed  between 
the  parties.— Oliver  v.  Burnett,  10  Cal.  App. 
403.    406,    102    Pac.    223. 
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75.  «Real  property,**  defined. — The  "real 
property"  herein  referred  to  Is  that  to 
which  such  unity  of  title  exists  as  author- 
izes a  single  action,  and  the  fact  that  the 
rigrhts  of  adverse  occupants  'of  the  land 
sougrht  to  be  partitioned  may  be  put  in 
issue,  tried,  and  determined,  does  not  pre- 
vent the  Joinder  of  different  tracts  of  land. 
— Middlecoff  v.  Cronlse,  155  Cal.  191,  100 
Pac.    232. 

re.  Referee  after  sale  —  Cnatodian  of 
funds. — Where  property  has  been  parti- 
tioned, the  sale  made,  and  the  money  in 
the  hands  of  the  referee,  such  referee  was 
not  the  mere  bailee  of  a  specific  fund  or  the 
custodian  of  ear-marked  money  belongringr 
to  the  claimant  of  the  fund  as  assigrnee 
thereof.  He  was  the  custodian  of  funds 
held  by  him  for  the  use  of  such  assigrnee, 
to  be  paid  him  when  the  precise  amounts 
due  should  be  determined.  The  only  ap- 
propriate action  which  the  asslgrnee,  or  his 
agents,  could  maintain  agrainst  the  referee, 
or  his  successor,  for  the  recovery  of  the 
money  due  would  be  an  action  of  debt  for 
money  had  and  received.  The  claim  as- 
sigrned  was  a  pure  chose  in  action,  nor 
could  an  action  thereon  be  in  the  nature 
of  an  action  of  replevin. — Widenmann  v. 
Wenlgrer,   164  Cal.   667,   130  Pac.   421,   423. 

77.  Same  — Funds  not  custodia  lesto. — 
Where  the  court,  in  a  partition  suit,  con- 
firmed the  sale  and  directed  the  distribu- 
tion of  the  proceeds  by  the  referees,  but  no 
money  had  been  paid  into  court,  nor  had 
the  action  been  continued  thereafter  for  the 
disposition  of  any  such  money,  the  order 
had  become  fixed  in  that  court.  The  money 
was  not  even  in  custodia  legris  so  as  to 
be  exempt  from  execution,  hence  a  pro- 
ceeding: by  the  purchaser  under  execution  Is 
In  the  nature  of  a  proceeding:  independent 
from  the  partition  suit,  and  the  a8sig:nee  of 
an  interest  in  the  money  distributed  was 
entitled  to  notice  thereof. — Widenmann  v. 
Wenl8:er,  164  Cal.  667,  130  Pac.   421,  424. 

78.  Remainderman  out  of  poiiseiiMlon  — > 
Rliriit  to  maintain  action. — Under  the  above 
section  as  amended  in  1919  striking:  from 
the  provisions  that  in  order  for  a  co-tenant 
to  maintain  an  action  fn  partition  he  must 
hold  and  be  in  possession  of  real  property, 
a  remainderman  out  of  possession  may 
maintain  an  action  in  partition,  althoug:h 
he  could  not  do  so  under  the  statute  as  it 
stood  before  the  amendment. — Geary  v.  De 
Espinosa,  —  Cal.  App.  — .  196  Pac.  90. 

79.  In  adopting:  the  amendment  and 
elimination  of  1919  the  leg:islature  had  be- 
fore it  the  bar  of  the  common  law  and  of 
the  section  as  it  then  stood.  It  was  then, 
as  now,  the  law  in  a  number  of  states  that 
a  remainderman,  althoug:h  not  In  posses- 
sion, might  bring  a  partition  suit;  and 
there  are  a  number  of  decisions  apparently 
based  upon  statutory  reading  so  like  the 
above  statute  In  its  amended  form  as  to  be 
practically  of  the  same  effect. — Geary  v.  De 
Espinosa.  —  Cal.  App.  — ,  196  Pac.  90. 
See    Deadman    v.     iTantls.    230    III.    243.    250, 


V.  Ingwaldson,  77  Minn.  633,  77  Am.  St. 
Rep.  692,  80  N.  W.  702;  Doerner  v.  Doerner. 
161  Mo.  407,  61  S.  W.  802;  Crowley  v.  Sut- 
ton, —  Mo.  — ,  209  S.  W.  292,  293;  Stahl  v. 
Buffalo  R.  &  P.  R.,  262  Pa.  St.  493,  106  Atl. 
65,  67. 

80.  Risbt    to    partition— Postponement. — 

Partition  of  land  held  in  common  will  not 
be  denied  until  such  time  as  the  same  will 
result  in  the  fullest  profit  to  both  parties, 
since  ordinarily.  If  the  party  seeking  par- 
tition Is  shown  to  be  a  tenant  in  common, 
and  as  such  entitled  to  the  possession  of 
the  land  sought  to  be  partitioned,  his  right 
to  partition  is  absolute. — Rich  v.  Smith,  20 
Cal.   App.   Dec.   461,   148  Pac.   545. 

81.  Several  tracts — As  to  partition  of  In 
one  «nlt. — Where  one  co-tenant  has  parted 
witlj  his  interest  in  one,  but  not  all  tracts, 
his  grantee  or  successor  steps  Into  the 
slioes  of  his  grantor,  and  may  be  joined  as 
a  co-tenant  as  to  that  tract.  Otherwise, 
where  several  tracts  are  joined  in  the  same 
action,  the  parties  must  be  co-tenants  in 
all  tracts,  to  escape  a  misjoinder  of  cause 
of  action. — Middlecoff  v.  Cronlse,  155  Cal 
189,   100   Pac.    232. 

See   pars.   55-58,  this  note. 

As  to  tracts  situated  In  different  counties, 

see   par.   90,    this  note. 

82.  Same— All  parties  must  be  eo- tenants 
of  each  tract. — Subject  to  the  exception  that 
where  one  co-tenant  has  made  a  convey- 
ance of  his  interest  in  a  portion  of  the 
property  held  In  common,  and  therefore 
can  not  be  permitted  to  prejudice  the 
rights  of  his  co-tenants,  where  two  or  more 
tracts  of  land  are  subject  to  partition,  even 
though  the  Interest  of  each  co-tenant  is  not 
the  same  in  each  parcel.  In  order  to  justify 
union  in  the  same  suit,  each  parcel  must 
be  owned  by  the  same  persons,  otherwise 
there  would  be  a  misjoinder  of  causes  of 
action. — Middlecoff  v.  Cronlse,  155  Cal  189 
100    Pac.    232. 

83.  Same— Misjoinder  of  causes  of  actloM. 

— Where  a  demurrer  for  misjoinder  of 
causes  of  action  is  sustained,  on  the  ground 
that  all  co-tenants  are  not  co-tenants  in  each 
tract,  the  right  of  the  plaintiff  to  main- 
tain another  action  against  such  defend- 
ants as  were  co-tenants  in  each  tract  united 
in  the  action,  is  not  prejudiced. — Middlecoff 
V.  Cronlse,    155   Cal.   193,   100  Pac.   232. 

84.  Share  set  off  to  certain  partlea— . 
Costs. — Where  a  certain  share  Is  set  off  to 
certain  of  the  parties  as  co-tenants  it  would 
seem  proper  that  the  proportion  of  the 
costs  should  be  made  a  Hen  upon  that  share 
without  admitted  segregation  as  to  the 
portion  of  the  costs  which  each  of  the  co- 
tenants  within  that  share  should  be  called 
upon  to  bear. — Baldwin  v.  Foster,  157  Cal 
643,  648,   108  Pac.  714. 

8«.  Special  tract,  conveyance  of»l<eavea 
general  tract  subject  to  partition  amoaK 
co-tenants. — Grantee  acquires  all  Interest  of 
his  grantor  in  special  tract,  and  that  In- 
terest  Is  tenancy   In   special    tract   in   com- 


120  Am.  St.  Rep.  291,  82  N.  E.  692;  Hanson  m on  with  co-tenants  of  his  grantor,  but  his 


IMIO 


Y«, 


;m.iv«]      title: — ^tracts  in  diffkrknt  counthss-^waivku. 


fTIUfi 


conveyance  does  not  sever  special  tract 
from  general  tract,  so  far  as  co-tenants  are 
concerned,  and  greneral  tract  Is  therefore 
liable  to  partition,  as  it  would  be  liad  con- 
veyance of  special  tract  not  been  made. 
Aside  from  directions  of  statute  in  that 
r«-spect.  interest  of  grrantee  of  special  loca- 
tion shoTirs  that  he  is  proper  defendant  in 
action. — Gates  v.  Salmon,  35  Cal.  676,  588, 
95    Am.     Dec.    139. 


Title— Means  whereby  one  holds. — 
Title,  mrlthin  meaning  of  this  section,  is 
•"means  "whereby  one  holds  that  which  he 
hatli.*'  not  right  to  get  that  which  he  hath 
not,  and  it  has  never  been  held  by  this 
court  ttiat  such  action  can  be  maintained 
«dis.  op.  McFarland,  J.). — Watson  v.  Sutro, 
h6    Cal.    500.    529,   24    Pac.   172,   25   Pac.   64. 

fS7»      Same— Not    mere    asserted    rl^ht    to 
e»ns9«l    eoaveynnee,   neeensnry. — Under    this 
section,  action  for  the  partition  of  land  can 
not  l>e  maintained  by  one  who  has  not  title, 
but     lias     mere    asserted    right     to    compel 
fome     one    who    has    title    to    convey    it    to 
plaintiff.       He    should    establish    his    claim 
against    owner,  whom  he  asserts   to  be   his 
trustee,    and   settle  accounts  with   him,   be- 
fore   brinering  other  co-tenants  into   litiga- 
tion:    at    least,    he   should   be   able    to   aver 
that    lie    has   title   to   estate   of   inheritance, 
for    life    or  for  years.   In   the  land    (dis.   op. 
McF*arland,    J.). — Watson    v.    Sutro,    86    Cal. 
500,    529.    24  Pac.  172.  25  Pac.  64. 


Scune— Of  the  respective  parties  eon- 
elvBlveiy  determined. — ^Under  this  section, 
title  of  respective  parties  of  any  portion  of 
land  may  be  determined  in  action  of  par- 
tition, and  there  is  no  reason  why  determ- 
ination should  not  be  as  conclusive  as  it 
m-ould  be  if  made  In  action  brought  for  sole 
purpose  of  its  determination. — Martin  v. 
\«rallKer.    58  CaL   590.   595. 

an.  Same— Same— As  to  all  questions. — 
This  provision  of  code  gives  court,  in  which 
P3.rtitlon  suit  is  brought,  full  power  and 
authority  to  try  and  determine,  in  that 
prooeedinfiT.  all  questions  relating  to  title, 
21S  fully  and  as  completely  as  such  ques- 
tions could  be  adjudicated  in  action  of 
ejectment,  and  decisions  of  supreme  court 
of  this  state  are  to  that  effect. — Martin  v. 
Walfeer,     58    Cal.    590,    593. 

A^    to   partition  of  water-rifphts*  see  note 

2«    L.     R-    A.    284. 

Traets  sltnated  in  dllferent  counties. 

►  riffht  to  have  partition  of  two  or 
more  tracts  of  land  in  the  same  action  Is 
not  affected  by  the  fact  that  such  tracts 
Are  situated  in  different  counties,  the  ac- 
tion beinff  maintainable  in  any  county  in 
irhlefi  part  of  the  property  is  situated. — 
Middlecoff  v.  Cronise,  155  Cal.  188,  100  Pac. 


See    pars.    56-58,  81-88,   this  note. 

91.      Uader  will  and  decree  of  distribution 

vesting  nephew  of  the  testatrix  with  the 
absolute  title  to  certain  land  provided  an- 
other party  did  not  commence  residence 
Hereon    within   a   certain    time,    or   should 


cease  to  reside  thereon,  creates  a  condi- 
tional limitation,  and  upon  the  cessation  of 
such  party  to  live  upon  the  land,  the  abso- 
lute title  immediately  vests  in  the  nephew 
by  act  of  the  law. — Taylor  v.  McCowen, 
154  Cal.  798,  803,  99  Pac.  351. 

92.  ^Vnlver  of  riirlit— 'By  eontrnct<*— 
Brench  of  contract  by  Joint  tenant— 'Revival 
of  rlglit. — The  right  to  partition  conferred 
by  the  above  section  may  be  waived  by 
agreement,  yet  a  Joint  tenant  who  enters 
into  such  an  agreement,  in  consideration 
of  a  covenant  and  agreement  on  the  part 
X)f  the  other  Joint  tenant  to  farm  the  land 
and  keep  an  accurate  and  intelligible  ac- 
count accessible  to  the  former  of  all  re- 
ceipts and  expenditures,  upon  the  failure 
of  such  other  Joint  tenant  to  keep  his 
agreement  in  this  regard  such  other  Joint 
tenant  is  released  from  any  legal  or  moral 
obligation  to  carry  out  his  promise  or  cove- 
nant in  order  to  require  partition. — Asels  v. 
Asels,  43  Cal.  App.   574,   185  Pac.   419. 

OS.  Same— .Same-^Tcnant  may*  by  con- 
tract, under  the  provisions  of  section  3513 
of  Civil  Code. — Asels  v.  Asels,  43  Cal.  App. 
574,    185    Pac.    419. 

•4.  Same— Release  from  where  the  con- 
sideration for  the  agreement  of  waiver  was 
that  the  tenant  in  possession  should  keep 
books  showing  his  expenditures  in  farm- 
ing the  land,  and  to  render  them  accessible 
and  intelligible  to  tenant  consenting,  and 
to  account  for  all  grain  raised  upon  said 
premises,  the  covenants  being  mutual  and 
concurrent,  upon  the  breach  of  covenant 
by  the  tenant  in  possession. — Asels  v.  Asels, 
43  Cal.  App.  574,  185  Pac.  419. 

05.  ^Vho  may  compel. — A  widow  to  whom ' 
has  been  left  an  undivided  one-third  Inter- 
est In  an  estate  of  three  hundred  twenty 
acres,  and  for  whom  a  homestead  of  twenty- 
five  acres  has  been  set  apart  during  her 
lifetime,  can  compel  partition  of  the  two 
hundred  ninety-flve  acres,  outside  of  the 
homestead,  but  the  homestead  can  not  be 
partitioned  without  her  consent. — Mills  v. 
Stump,   20  Cal.   App.   84,    128   Pac.   349. 

IM.     ^Vhole  of  Mexican  arrant  need  not  be 
included    in    suit— Only    described    tract. — 

There  is  nothing  in  law  that  requires  whole 
of  Mexican  grant  to  be  included  in  par- 
tition suit.  All  that  is  required  is,  that 
land  sought  to  be  partitioned  come  within 
description  given  in  this  section. — Adams 
V.  Hopkins,  144  Cal.  19,  29,  69  Pac.  228,  77 
Pac.   712. 

07.     ^Vords   ^persons   having  an   Interest*' 
-—Include   holders   of  particular   portions. — 

If  words  "persons  having  an  interest"  com- 
prise only  Joint  tenants  and  tenants  in  com- 
mon, they  can  not  be  limited  to  those  who, 
holding  such  interests  coextensive  with 
whole  property,  for  section  includes  those 
also  who  have  such  interests  in  any  particu- 
lar portion  of  property. — Gates  v.  Salmon, 
35  Cal.  576.  587,  95  Am.  Dec.   189. 

As    to    partial    partition*   see,    post,    $  760 
and    note. 
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§8  753a,  788  PARTITION  OF  PER80NAJLTY — ^INTERBSTS  SET  FORTH. 


IPt.  II, 


§  762a.  ACTION  FOR  PARTITION  OP  PERSONAL  PROPERTY.  When 
several  persons  are  co-owners  of  any  personal  property,  an  action  may  be 
brought  by  any  one  or  more  such  co-owners  for  a  partition  thereof ;  or  in  case 
partition  can  not  be  had  without  great  prejudice  to  the  owners,  for  the  sale 
thereof,  and  partition  of  the  proceeds  according  to  the  respective  interests  of 
the  parties.  In  all  such  actions  the  provisions  of  this  chapter  shall  govern 
wherever  applicable.  Real  and  personal  property  may  be  partitioned  in  the 
same  action. 

History:      Enactment  approved  April  15,  1919,   Stats,   and  Amdts. 
1919,  p.  73.    In  effect  July  22,  1919. 

§  753. '  INTEREST  OF  ALL  PARTIES  MUST  BE  SET  FORTH  IN  THE 
COBSPLAINT.  The  interests  of  all  persons  in  the  property,  whether  such  per- 
sons are  known  or  unknown,  must  be  set  forth  in  the  complaint,  as  far  as 
known  to  the  plaintiff;  and  if  one  or  more  of  the  parties,  or  the  share  or 
quantity  of  interest  of  any  of  the  parties,  is  unknown  to  the  plaintiff,  or  is 
uncertain  or  contingent,  or  the  ownership  of  the  inheritance  depends  upon 
an  executory  devise,  or  the  remainder  is  a  contingent  remainder,  so  that  such 
parties  can  not  be  named,  that  fact  must  be  set  forth  in  the  complaint. 

History:  Enacted  March  11,  1872.  re-enactment  of  §265  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  160,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  603 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 


COMPLAINT— WHAT  TO  SET  FORTH. 

1.  Any  question  as  to  rights  of  all  parties — 

Determined  in  action. 

2.  Complaint — Must  show  interests  of  all  par- 

ties. 

3.  Same — Bringing  in  of  new  party  matter  of 

substance. 

4.  Same — To  set  forth  interest  of  all  parties 

specifically  only  when  known. 

5.  Facts  of  interests  known  to  plaintiflF — Can 

not  be  proved  without  allegations. 

6.  Intervention — By  party  whose  interest  ac- 

crues after  suit  commenced. 

7.  Parties — All  set  forth  origin,  nature,  and 

extent  of  respective  interests. 

8.  Same — Necessary  parties — ^Woman  claiming 

land  as  homestead  and  all  persons  inter- 
ested. 

9.  Same^Same — ^Parties  specified. 

1.  Any  qveiition  aa  to  rights  of  all  par- 
ties •— Determined  in  action.  —  Under  this 
section  and  section  768,  post,  any  question 
affecting  rigrht  of  plaintiff  to  partition,  or 
to  rig'hts  of  each  and  all  parties  in  land, 
may  be  put  in  Issue,  tried  and  determined 
in  such  action;  and  if  disputes  exist  as  to 
their  rigrhtB  or  interest  in  any  respect,  such 
disputes  may  be  litlg'ated  and  determined 
in  such  action. — De  Uprey  v.  De  Uprey,  27 
Cal.  S35,  87  Am.  Dec.  81;  Morenhout  v. 
Hiffuera,  32  Cal.  289,  294;  Gates  v.  Salmon, 
35  Cal.  676,  95  Am.  Dec.  139;  Hancock  v. 
Lopez,  53  Cal.  362,  371;  Martin  v.  Walker, 
58    Cal.    590,    692. 
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Am  to  rishta  of  all  parties  known  or  «m- 
known  to  be  aaeertalned  In  tlila  meUowtp  see. 

post,    S  759  and  note. 

2.  Complaint— Mnnt  show  Intereatn  off  nil 
parties. — In  an  action  under  this  section, 
plaintiff  is  required  to  set  forth  interests 
of  all  parties,  known  or  unknown,  as  far 
as  they  are  known  to  him,  and  each  de- 
fendant is  required  to  set  forth  in  his  an- 
swer, fully  and  particularly,  nature  and 
extent  of  his  Interest. — De  Uprey  v.  De 
Uprey.   27  Cal.  330,   336,   87  Am.  Dec.    81. 

3.  Same-^Brlnslns  In  of  new  party-  mat- 
ter of  aabstanee.— In  partition,  all  interests 
of  all  persons  in  property  must  be  set 
forth  as  far  as  known  to  plaintiff,  under 
provisions  of  this  section.  Nature  of  action 
makes  bringing:  In  of  new  party  matter  of 
substance. — San  Diegro  Sav.  Bank  v.  Oood- 
sell,  137  Cal.  420,  426,  70  Pac.  299. 

4.  Sanie--To  set  forth  Interests  off  «ii 
parties     specllleally     only     when     known. 

Plaintiff,  in  action  for  partition,  is  required 
to  set  forth  in  complaint  specifically  and 
particularly  respective  interests  of  all 
parties,  whether  such  parties  be  known  or 
unknown  to  him,  so  far  as  such  Interests 
are  known  to  him,  but  it  would  be  idle  to 
require  him  to  set  forth  specifically  in- 
terests as  to  character  and  extent  of  which 
he  is  ignorant. — ^Morenhout  v.  Higuer&  ^'> 
Cal.   289,   294. 

As  to  abstract  of  title  procured  before 
action,  see,  post,    §  759   and  note. 

As    to     complaint,    generally,    see.     ante 
§  426   and   note;   post,   {  754. 
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Am  t*  MOttce  of  Um  pendeiui,  senerally,  see, 
ante,     §  409    and    note. 

9m  Kacta  of  iateresta  kaown  to  plalatlff 
•^-Oaji  Bot  bo  proved  without  allegations. — 
Where  second  deed  delivered  by  plaintifF 
iras  Intended  as  substitute  for  former  deed, 
for  aame  interest,  which  was  supposed  to 
tia've  been  lost,  and  two-thirds  interest  of 
defendant  was  really  derived  only  througrh 
deed  first  delivered  by  plaintiff,  he  should 
have  set  forth  these  facts  in  complaint;  in 
absence  of  proper  alleerations  in  complaint 
witli  reference  thereto,  they  can  not  be 
proved  upon  trial. — ^Miller  y.  Sharp,  48  Cal. 
394. 

••  iMterrentlon— Bj  party  ^rhose  Interest 
eecvsies  efter  suit  commenced. — When  an 
action  in  partition  was  commenced,  plaintiff 
had  no  mortsagre  and  one  which  was  after- 
wards executed  was  not  recorded  until  after 
s.a  Interlocutory  decree,  plaintiff  undoubt- 
edly had  rigrht,  and  it  was  his  duty,  to 
Intervene  in  that  suit  and  set  up  his  mort- 
saare  lien  and  have  it  adjusted  in  partition 
decree  as  provided  by  code;  at  least  it 
could  not  afterwards,  in  its  separate  action 
to  foreclose  mortgrasre,  risrhtfuUy  ask  court 
to  cross  over  and  take  charge  of  partition 
suit. — ^To-wle  Bros.  Co.  v.  Quinn,  141  Cal. 
382,    S8S,   74  Pac.  1046. 

T.  Parties  All  sot  forth  orlarts,  nature, 
mat^  ^xt^mt  of  respective  interests. — Action 
for  partition  under  our  statute  is,  to  some 
extent,  sui  seneris.  Parties  named  in  com- 
plaint, w^hether  as  plaintiffs  or  defendants, 
are  all  actors,  each  representingr  his  own 
Interest.  Whether  plaintiffs  or  defendants, 
thex  are  required  to  set  forth  fully  and  par- 
ticul&rly  orlffin,  nature,  and  extent  of  their 


respective     interests    in    property. — Moren- 
hout  V.  Higniera,  32  Cal.  289,  296. 

8.  Same  —  Necessary  parties  •—  l>Voman 
claiming  land  as  homestead,  and  all  per- 
sons Interested. — Where  woman,  in  her  an- 
swer, not  only  claimed  homestead  rigrht  to 
premises  in  partition  case,  but  claimed  that 
entire  legral  estate  was  in  her,  •  and  court 
found  that  legal  title  to  an  undiVided  half- 
was  in  her,  she  was  not  only  proper  but 
necessary  party  to  complete  determination 
of  case.  All  persons  haviner*  or  claimingr. 
any  interest  in  land,  are  not  only  proper 
but  necessary  parties  to  suit  for  partition: 
and  it  was  liot  only  proper  for  court  to 
grrant  motion  to  briner  in  wife  and  defend- 
ant by  supplemental  complaint,  but  it 
would  have  been  error  not  to  have  done 
so. — De  Uprey  v.  De  Uprey,  27  Cal.  330,  333, 
87   Am.   Dec.   81. 

••  Same— Same-— Parties  apecllled. — ^Pro- 
vision is  made  in  this  act  for  bringrinsr  in. 
not  only  origrinal  tenants  or  tenants  in 
common  in  whole  or  any  part  of  property, 
but  those  havingr  future  rigrhts  and  estates; 
those  entitled  in  remainder  or  reversion; 
those  having:  estates  for  life  or  for  years, 
and  those  holding:  liens  by  mortg'agre,  judg- 
ment, or  otherwise;  and  power  is  given 
to  court  to  try  and  determine  rights  of 
all  parties  to  action,  and  to  order  com- 
pensation to  be  made  by  one  tenant  to 
another,  so  as  to  equalize  shares  allotted 
to  each. — Gates  v.  Salmon,  86  Cal.  676,  690. 
96   Am.   Dec.    189. 

As  to  parties  defendant  ^rhose  names  are 
nnknown,  see,  ante,  {474  and  note. 

As  to  parties  plaiMtiir»  see,  ante,  SS  384- 
887   and   notes. 


§  754.     LIEN.HOLDERS  NOT  OF  RECORD  NEED  NOT  BE  MADE  PAR- 

No  person  having  a  conveyance  of  or  claiming  a  lien  on  the  property, 

or  some  part  of  it,  need  be  made  a  party  to  the  action,  unless  such  conveyance 

or  lien  appear  of  record. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  266  Practice 
Act. 


§  756.  PLAINTIFF  BIUST  FILE  NOTICE  OF  LIS  PENDENS.  Immediately 
after  filing  the  complaint 'in  the  superior  court,  the  plaintiff  must  record  in  the 
office  of  the  recorder  of  the  county  or  of  the  several  counties  in  which  the  prop- 
erty is  situated,  a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  so  far  as  known,  the  object  of  the  action,  and  a  description  of  the 
property  to  be  affected  thereby.  From  the  time  of  filing  such  notice  for  record 
ail  persons  shall  be  deemed  to  have  notice  of  the  pendency  of  the  action. 

History:  Enacted  March  11,  1872.  re-enactment  of  §  267  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4.  p.  325; 
March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  11. 

-  Sale  of  reTeMlon* — Reversion  o£  which  tween  co-tenants  of  estate  for  yea.ra  -^ 
«.«-  «f  co-tenants  Is  sole  owner  wlU  not  Jameson  v.  Hay  ward.  106  Cal.  682.  ea«.  40 
tS    ordered    sold   in   action  of  partition   be-       Am.  St.  Rep.   268.  39  Pac.   1078.  *« 
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i«75«-Ta8  SUMMONS    IN    PARTITION—UNKNOWN    PARTIES — ANSWER.  LPt.  II* 

§756.    SUMMONS  MUST  BE  DIRECTED  TO  ALL  PERSONS  nTTEB- 

ESTED  IN  THE  PROPERTY.    The  summons  must  contain  a  description  of  the 

property  sought  to  be  partitioned,  and  must  be  directed  to  all  of  the  persons 

named  as  defendants  in  the  complaint,  and  when  it  shows  that  some  person  has 

or  claims  an  interest  in  or  lien  upon  the  property  whose  name  is  unknown  to 

the  plaintiff,  the  summons  must  also  be  directed  to  all  persons  unknown  who 

have  or  claim  any  interest  in  or  lien  upon  the  property. 

History:  £2nacted  March  11,  1872,  re-enactment  of  §  268  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  160,  held  unconstitutional,  see  history,  i  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  604, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

An    to    eoBtents    of    snmmons,    see,    ante.  An   to  flllns  lis  pend^aa,   see,  ante,    fi  409 

S  407   and   note.  and   note. 

§  757.    UNKNOWN  PABTIES  MAY  BE  SERVED  BY  PTTBLICATION.    If 

?  party  having  a  share  or  interest  is  unknown,  or  any  one  of  the  known  parties 
reside  out  of  the  state,  or  can  not  be  found  therein,  and  such  fact  is  made  to 
appear  by  affidavit,  the  summons  may  be  served  on  such  absent  or  unknown 
party  by  publication,  as  in  other  cases.  When  publication  is  made,  the  sum- 
mons, as  published,  must  be  accompanied  by  a  brief  description  of  the  prop- 
erty which  is  the  subject  of  the  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §269  Practice 
Act. 

An  to  publication  of  ■ammoBB,  see,  ante,  An   to   service   on   nonresident,   see,    ante, 

15  412,    418   and   notes.  §5  413,    749   and   notes. 

Am  to  service  of  summons  venemllj,  see, 
ante,    5§  405    et   seq.   and   notes. 

§768,    ANSWER    OF    DEFENDANTS,    WHAT   TO    CONTAIN.      If    the 

defendant  fails  to  answer  within  the  time  allowed  by  law,  he  is  deemed  to 
admit  and  adopt  the  allegations  of  the  complaint.  Otherwise,  he  must  con- 
trovert such  of  the  allegations  of  the  complaint  as  he  does  not  wish  to  be  taken 
as  admitted,  and  must  set  forth  his  estate  or  interest  in  the  property,  and  if  he 
claims  a  lien  thereon  must  state  the  date  and  character  .of  the  lien  and  the 
amount  remaining  due,  and  whether  he  has  any  additional  security  therefor, 
and  if  so,  its  nature  and  extent,  and  if  he  fails  to  disclose  such  additional  secur- 
ity, he  must  be  deemed  to  have  waived  his  lien  on  the  property  to  be  parti- 
tioned. 

History:  Enacted  March  11,  1872;  re-enactment  of  §270  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  161,  held  unconstitutional,  see  history,  §5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  604, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

ANSWER— WHAT  TO  CONTAIN.  4.  Statute   of  limitations— Cuts   no   figure   in 

1.  An5«er-M„3t  show  extent  of  defendant's  S'/h^riard"  "'"'  ^""^  "*'    '*«*   "" 

interest.  rv        x 

2.  Disclaimer  —  Insufficient    unless    absolute       ^-  Same— Operates   consistently  and    not    un- 

and  unconditional.  ^" 

3    Issue— Any  question  affecting  right  to  par-       6.  Same— Resorted  to  so  far  as  it  estahliRh^M 
tition,  put  iui  interest 
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1«  Ab«iv«#  —  Must  aho^r  extent  off  de- 
ffrB4«Bt*«  lateveat. — Defendants,  in  action 
for  partition,  must  each  set  forth  in  his 
answer  fully  and  particularly,  nature  and 
extent  of  his  interest — De  Uprey  v.  De 
Uprey,  27  Oal.  330,  836,  87  Am.  Dec.  81. 

3.  DlaeUiiiner— laavffleleat  nnieiia  abao- 
■■te  aad  aneoaditlonai. — In  action  for  par- 
tition, where  defendant  disclaims  all  in- 
terest, except  such  as  he  may  have  under 
boniestead  laws  by  virtue  of  dedication  of 
land  to  homestead  uses  by  himself  and  his 
wife. — in  view  of  fact  that  such  interest  did 
not  amount  to  anything*  in  law,  he  could 
not  claim  dismissal  of  action  upon  grround 
6f  disclaimer,  unless  he  made  that  dis- 
claimer in  absolute  and  unconditional 
terms.  Instead  of  doing  that,  he  denied  all 
al!es^tions  of  complaint  as  to  plaintiff's 
title,  pleaded  statute  of  limitations,  averred 
title  in  his  wife,  and  claimed  for  himself 
riR'ht  off  homestead  In  premises,  but  dis- 
claimed any  further  interest.  It  Is  mis- 
noRier  to  call  such  answer  disclaimer. — De 
Uprey  ▼.  De  Uprey,  27  Cal.  330,  834,  87  Am. 
Dec.    81. 

3.  laaiie— Any  qveiitloii  affect! ns  rislit  to 
partltlOB,  pvt  In. — Any  question  affecting 
risht  off  plaintiff  to  partition,  or  rights  of 
each  and  all  of  parties  in  land,  may  be  put 
in  issue,  tried  and  determined  in  such 
action.  Such  is  one  of  fruits  of  new  sys- 
tem off  practice  adopted  here,  and  when 
contrasted  'with  practice  in  such  cases  at 
common  law,  serves  to  illustrate  its  su- 
periority.— De  Uprey  v.  De  Uprey,  27  Cal. 
330.    334,    87   Am.  Dec.   81. 

4.  9t«tnte  •(  limitations— Cats  no  flirnre 
ta   partltloBt  save  when  party   has   lost  all 


rierht  In  land. — Statute  of  limitations  never 
bars  relief  between  tenants  in  common  in 
action  in  partition.  It  is  only  where  party 
has,  by  operation  of  statute  of  limitations, 
lost  all  right  in  land,  and  such  right  has  by 
prescription  become  vested  In  another,  that 
statute  of  limitations  cuts  any  figure  i.i 
partition  suit. — Adams  v.  Hopkins,  144  Cal. 
19,  27.  69  Pac.  228,  77  Pac.  712. 

6.  Sanie^-Operates  consistently  and  not 
unfairly. — Lands  of  defendants,  whose  titles 
by  adverse  possession  were  upheld,  were 
expressly  excluded  from  original  complaint 
in  action  In  partition,  and  were  brought  in 
subsequently  after  five  years,  statute  of 
limitations  had  run  in  their  favor.  Statut(> 
of  limitations  is  positive  rule  of  law,  and 
courts  must,  when  It  is  pleaded,  be  gov- 
erned by  It  where  It  applies,  and  where 
it  does  not  apply  It  must  be  so  held.  Had 
these  plaintiffs.  Instead  of  waiting  for 
.statute  to  run  in  their  own  favor,  com- 
menced suit  for  partition  against  all  par- 
ties interested  within  time  allowed  by  law. 
they  would  not  now  be  complaining  of  un- 
fair and  inequitable  operation  of  statute. — > 
Adams  v.  Hopkins,  144  Cal.  19,  28,  69  Pac. 
228,  77  Pac.  712. 

6.  Same— Resorted  to  so  far  as  It  en- 
tabilshes  interests. — Statute  of  limitations 
may  be  resorted  to,  in  action  of  partition, 
so  far  as  it  establishes  interests  in  prop- 
erty; and  this  is  in  no  way  Inconsistent 
with  general  rule  that  right  of  action,  for 
partition  of  property  between  tenants  in 
common.  Is  not  barred  by  lapse  of  time. — 
Adams  v.  Hopkins,  144  Cal.  19,  28,  69  Pac. 
228,  77  Pac.  712. 

As  to  aas^rer  generally,  see,  ante,  S  437 
and  note. 


§759.    THE  BIGHTS  OF  ALL  PARTIES  MAY  BE  ASCERTAINED  IN 

ACTION.    The  rights  of  the  several  parties,  plaintiff  as  well  as  defendant. 

may  be  put  in  issue,  tried,  and  determined  in  such  action ;  and  when  a  sale  of 

the  premises  is  necessary,  the  title  n:iist  be  ascertained  by  proof  to  the  satis- 

faction  of  the  court  before  the  sale  can  be  ordered ;  except  that  where  there  are 

several  unknown  persons  having  an  interest  in  the  property,  their  rights  may 

be  considered  together  in  the  action,  and  not  as  between  themselves. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  271  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  161,  held  unconstitutional,  see  history,  §5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  604, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 


BIGHTS  OF  ALL  PARTIES. 

1.  AdTcrse  occupants,  rights  of — Determined 

in  action. 

2.  All  questions  affecting  Ti^^xt  of  plaintiff — 

Determined  in  this  action. 

3.  Constmction  of  section. 

4.  Decrees  touching  matters  within  its  juris- 

^etion — ^Leaving  to  probate  court  mat- 
ters contested  there. 


5.  Estate    of    deceased — Can    not    be    parti- 

tioned hereunder  during  administration. 

6.  Judgment  —  Concludes    all    parties    sum- 

moned. 

7.  Same — Estoppel,  lien  on  interest  not  an, 

of  plaintiff. 

8.  Same — Settles  all   intricate  questions  be- 

tween holders  of  special   locations  and 
of  undivided  interests. 

9.  Same — Same — And  is  not  to  be  in  piece- 

meaL 
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10.  Judgment  ib  conclusive. 

11.  Lien  on  interest  of  plaintiff— Does  not  de- 

prive of  right. 

12.  Mortgage  claim  and  accounting  of  water- 

rights  determined. 

13.  Ouster  need  not  be  found — ^Where  implied 

from  running  of  statute. 

14.  Possession  obtained  contrary  to  law — Not 

aided  by  court  of  equity. 

15.  Relative  rights  of  grantees  and  grantors. 

16.  Tenants  in  common — Entitled  to  same  re- 

lief after  conveyance  of  special  parcels 
of  general  tract  as  before. 

17.  Same — Once   in   possession,   may  sue  co- 

tenant. 

18.  Same-— "The  court"  is  court  into  which 

parties  have  been  brought. 

19.  Trustee's  deed — Not  necessary  if  land  not 

affected  or  trust  terminated. 

Am  to  parties  defendant  in  veneml,  see, 
ante.   99  381-384  and  notes:  post.   9  761. 

A«  to  povrer  of  conrt  to  afflrm  or  set 
aside  report  and  Judirment,  see,  post,   9  766. 

As  to  re«nlsltes  of  report  of  «ale»  see, 
post,    9  784    and   note. 

That  llenholders  most  be  made  parties, 
or  referee  appointed  to  determine  their 
rights,  see,  post,  9  761  and  note. 

1.  Adverse  oceapants,  rights  of-— Deter- 
mined In  aetlon. — It  is  settled  in  this  state 
that  rigrhta  of  adverse  occupants  of  land 
Rougrht  to  be  partitioned  "may  be  put  in 
issue,  tried  and  determined  in  such  action." 
In  partition  of  largre  tracts  of  land,  it  would 
otherwise  be  impracticable  proceeding. — 
Adams  v.  Hopkins,  144  Cal.  19,  29,  69  Pac! 
228,    77   Pac.    712. 

2.  All  qaestlons  affecting  rlirht  of  plain- 
tiff—Determined In  this  action. — Any  ques- 
tion afCectinff  rigrht  of  plaintiff  to  partition, 
or  risrhts  of  each  and  all  of  parties  in  land, 
may  be  put  in  issue,  tried,  and  determined 
in  action  in  partition.  Such  is  one  of  proofs 
of  new  system  of  practice  which  we  have 
adopted,  and,  when  contrasted  with  the 
practices  in  such  cases  at  common  law, 
serves  to  reinstate  its  superiority. — De 
Uprey  v.  De  Uprey,  27  Cal.  829,  835,  87  Am. 
Dec.    81. 

3.  Constmctlon  of  section. — This  section 
grives  the  court  in  which  the  partition  suit 
is  brougrbt  full  power  and  authority  to  try 
and  determine  in  that  proceeding:  all  ques- 
tions relating:  to  the  title  as  fully  and 
completely  as  such  questions  could  be  ad- 
judicated in  an  action  of  ejectment. — Buhr- 
meister  v.  Buhrmeister,  10  Cal.  App.  392, 
395,    102    Pac.    221. 

4.  Decrees  tonchlnar  matters  ifrithin  its 
Jurisdiction — liCavlns  to  probate  conrt  mat- 
ters contested  there. — Where  court  has  de- 
termined all  matters  over  which  it  has 
Jurisdiction  and  has  definitely  ascertained 
all  interests  of  all  co-tenants,— except  only 
issues  between  contesting:  claimants  in 
prcbate  court  of  interests  of  deceased  co- 


1M2 


tenant,  over  which  issues  it  has  no  juris- 
diction,— and  premises  must  be  sold  in  or- 
der to  effect  Just  division,  decree  of  sale, 
leaving:  rlghu  of  such  contesting:  claim- 
ants to  be  determined  in  court  having: 
Jurisdiction  thereof  is  proper,  is  warranted 
by  g:eneral  law  of  partition,  and  is  not  vio- 
lative of  any  provision  of  code. — Grant  v. 
Murphy,  116  Cal.  427,  434,  58  Am.  St.  Rep. 
188.    48   Pac.    481. 

5.  Estate   of  deceased— Can   not  be  par- 
titioned hereunder  dnrtns  admlnistratloa.— 

Where  estate  of  deceased  co-tenant  is  un- 
settled, and  administration  thereof  is  pend- 
ing: in  proper  probate  court,  and  there  is 
also  pending:  there  contest  between  heirs 
and  devisees,  as  to  who  are  rig:htful  own- 
ers of  such  deceased  co-tenant,  there  is  no 
Jurisdiction  in  court  in  which  partition 
suit  is  pending:  to  hear  and  determine  is- 
sues between  hostile  claimants  in  interest 
of  deceased  co-tenant;  such  Jurisdiction  is 
for  probate  court. — Grant  v.  Murphy,  116 
Cal.  427,  434,  68  Am.  St.  Rep.  188,  48  Pac. 
481. 

6.  Jndirment— Conclades  all  parties  sum- 
moned^— Judg:ment  in  action  for  partition  is 
binding:  and  conclusive  as  to  title  upon  all 
parties  who  are  served  with  summons  or 
appear,  and  is  bar  to  new  action. — De  Uprey 
V.  De  Uprey,  27  Cal.  329,  335,  87  Am.  Dec. 
81;  Martin  v.   Walker,   58   Cal.   590,   594. 

7.  Same— Bstoppel,  lien  on  Intereat  not 
an»  of  plaintiff. — ^Thls  section  g:ives,  to  any 
one  or  more  of  several  co-tenants  of  real 
property,  rig:ht  of  action  for  its  partition, 
according:  to  respective  rlg:hts  of  persons 
interested  therein,  and  for  sale  of  such 
property,  if  partition  can  not  be  had;  and 
in  succeeding:  section  provision  is  made 
for  ascertaining:  respective  rigrhts  of  par- 
ties to  action,  and  for  satisfaction,  or  other 
disposition,  of  any  lien  thereon;  and  al- 
though party  may,  by  some  act  or  agree- 
ment on  his  part,  estop  himself  from  en- 
forcing: his  right  to  partition,  mere  fact 
that  his  interest  In  land  Is  subject  to  lien 
or  encumbrance  will  not  of  itself  operate 
as  such  estoppel. — Gardiner  v.  Cord,  145 
Cal.   157,   164,   78  Pac.   544. 

S,  Same — Settles  all  Intrtcate  qnestlons 
hetween  holders  of  special  locations  and  of 
undivided  Interests. — There  may  be  many 
and  intricate  questions  to  be  settled  be- 
tween the  holders  of  special  locations  and 
those  claiming:  undivided  interests  in  whole 
rancho,  but  they  will  have  to  be  deter- 
mined before  whole  partition  is  complete. 
Complete  partition  should  be  made  in  one 
action,  if  practicable,  and  parties  desire 
it,  and  rights  of  all  parties,  when  put  in 
Issue,  should  be  tried  and  determined  in- 
stead of  being  tried  in  many  new  actions. 

Gates   V.   Salmon,   35   Cal.    676,    597,    96    Am 
Dec.  139. 

^  Same— Same— And  Is  not  to  be  In 
piecemeal. — Whole  scope  and  tenor  of  pro- 
visions of  act  relating  to  partition  show 
that  intention  was  to  make  one  Judgmej»t 
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partition  final  and  conclusive  on  all  per- 
sons interested  in  property,  or  any  part 
of  it,  of  whom  court  could  have  acquired 
jurisdiction,  and  not  to  permit  matter  to 
be  taken  up  in  piecemeal. — Gates  v.  Sal- 
mon, 86  Cal.  576,  690,  95  Am.  Dec.  139. 

It.  JuAgpm^nt  1«  concliMiTe  as  between 
I>artiea  and  when  it  adjudges  ownership 
of  property  to  be  in  one  of  parties,  is  ad- 
missible in  evidence  in  subsequent  action 
of  ejectment  between  same  parties. — Han- 
cock V.  Ix>pez,  68  Cal.  362,  866. 

U.    Lies     ^m    Interest    of    plaiatiff— Does 

■•t  deprive  of  rlvlit« — Fact  that  interest  of 
plaintiff  In  land  in  question,  in  action  for 
partition,  is  subject  to  lien  for  certain  in- 
debtedness w^hich  can  be  at  any  time  dis- 
charged by  payment  of  such  debt,  and  for 
payment  of  which  court  is  authorized  to 
provide  in  Its  Judgment  of  partition  or 
nle,  does  not  deprive  him  of  right  to  main- 
tain action. — Gardiner  v.  Cord,  145  Cal.  167, 
1C6,  73  Pac.    644. 

12.  Mortssise  claim  and  acconntlns  of 
wstcr-rlshtn  determined. — In  action  for 
partition  of  real  estate,  in  mining  districts, 
mortgage  claim  of  parties  plaintiff  can  be 
settled  and  adjusted,  and,  as  collateral  to 
main  question,  account  of  water-rights  can 
be  taken,  and  rights  of  parties  therein  re- 
spectively ascertained. — Bradley  v.  Hark- 
neaa,  St  Cal.    69,   78. 

19.  Oosrtcr  need  not  be  found— Where  im- 
plied frons  ronniag  of  statute. — In  action 
In  partition  it  is  not  necessary  to  find,  sub- 
sequently, w^hether  there  has  been  an  ouster 
of  their  co-tenants,  on  part  of  parties  who 
successfully  plead  statute  of  limitations. 
Finding  of  ultimate  fact  that  statute  had 
nin  in  their  favor  was  all,  that  was  neces- 
lary,  and  if  an  ouster  were  necessary  to 
set  statute  in  motion,  ouster  would  be  im- 
plied from  finding  of  ultimate  fact  of  run- 
ning of  statute. — ^Adams  v.  Hopkins,  144 
Cal.  19,  28,  69  Pac.  228,  77  Pac.  712. 

14.  Fsssissinn  obtained  eontrary  to  lanv. 
-*3lot  aMc^  by  eonrt  of  equity. — ^Where 
plaintiffs,  under  agreements  and  under- 
standings, contrary  to  express  provision  of 
revised  statute,  and  to  policy  of  express 
laws  of  United  States  regulating  occupa- 
tion, possession,  and  sale  of  public  lands, 
have  sacceeded  in  thus  obtaining  land,  a 
conrt  of  equity  will  not  stoop  to  investi- 
nte  and  enforce  those  parts  of  agreements 
and  understandings  relating  to  division  of 
land  among  conspirators,  and  will  not  in- 
terfere in  behalf  of  others  in  obtaining 
them  their  share,  but  will  leave  parties 
in  position  where  they  have  placed  them- 
R^lves. — Mitchell  v.  Cline,  84  Cal.  409,  415, 
24  Pac.   164. 

U.  Reintlve  rlgbts  of  grantees  and  gran- 
tonk — ^In    an    action    for    partition,    where, 


during  the  progress  of  the  suit  and  be- 
fore the  decision,  some  of  the  common  own- 
ers made  deeds  purporting  to  convey  to 
third  persons,  in  severalty,  the  whole  title 
to  specific  parcels  of  the  common  land,  it 
is  not  error,  so  far  as  such  an  appealing 
tenant  is  concerned,  to  open  the  case  after 
the  evidence  had  been  closed  and  the  cause 
submitted,  and  allow  proof  to  be  made  of 
such  conveyances,  as  they  involved  only  the 
relative  rights  of  the  grantees  and  gran- 
tors in  the  share  set  apart  by  the  parti- 
tion to  the  grantors. — East  Shore  Co.  v. 
Richmond  Belt  R.,  172  Cal.  174,  166  Pac. 
999. 

16.  Tenants  in  common  —  ICntitled  to 
same  relief  after  conveyance  of  special 
parcels  of  general  tract  as  before. — Tenant 
in  common,  after  conveyance  of  specific 
parcel  of  general  tract,  is  often  mentioned 
as  tenant  in  common  of  general  tract,  but 
this  is  not  true  in  any  sense,  nor  for  any 
purpose.  Remaining  tenants  in  common, 
in  applying  for  partition,  are  entitled  to 
same  relief,  in  every  respect,  that  they 
could  demand  were  special  locations  re- 
maining in  hands  of  tenant  in  common 
who  conveyed  them,  and  same  would  be 
case  if,  instead  of  special  locations,  tenant 
in  common  had  conveyed  portions  of  his 
undivided  interest. — G-ates  v.  Salmon,  35 
Cal.  676,  690.  96  Am.  Dec.  139. 

17.  Same— On^e  in  posaesaion,  may  sue 
co-tenant.  —  Tenant  in  common  who  has 
never  been  in  occupancy  of  land  may,  under 
this  section,  maintain  suit  in  partition 
against  co-tenant  whose  possession  is  ad- 
verse and  hostile. — Martin  v.  Walker,  58 
Cal.    690,    592. 

18.  Same  — ''The  eonrt**  is  eonrt  into 
which  parties  have  been  brought. — This 
section,  with  section  774,  post,  clearly  ap- 
plies only  to  issues  over  which  court  in 
which  partition  suit  is  pending  has  Juris- 
diction. "The  court"  mentioned  in  either 
section  is  court  into  which  parties  have 
been  brought  by  action  for  partition;  and 
both  sections  are  based  upon  assumption 
that  matters  therein  mentioned  are  mat- 
ters over  which  that  court  has  Jurisdic- 
tion.— Grant  v.  Murphy,  116  Cal.  427,  434, 
58  Am.  St.  Rep.  188,  48  Pac.  481. 

19.  Trustee's  deed-— Not  necessary,  if  land 
not  affected  or  trust  terminated. — Where, 
if  trust  was  invalid  from  beginning,  title 
and  estate  of  owners  of  land  were  not  af- 
fected thereby,  and,  if  it  was  valid  it  was 
terminated,  and  estate  of  trustee  had 
ceased,  rights  of  owners  of  land  could  be 
adjudicated  in  court  of  equity  in  proceeding 
for  partition  under  this  section  without 
necessity  of  actual  reconveyance  thereof 
from  trustee. — Gardiner  v.  Cord,  145  Cal. 
157.   163.   78   Pac.   544. 


§760.  PARTIAL  PARTITION.  Whenever  from  any  cause  it  is,  in  the 
opinion  of  the  court,  impracticable  or  highly  inconvenient  to  make  a  complete 
partition,  in  the  first  instance,  among  all  the  parties  in  interest,  the  court  may 
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first  ascertain  and  determine  the  shares  or  interest  respectively  hela  by  the 

original  co-tenants,  and  thereupon  adjudge  and  cause  a  partition  to  be  made,  as 

if  such  original  co-tenants  were  the  parties,  and  sole  parties,  in  interest,  and 

the  only  parties  to  the  action,  and  thereafter  may  proceed  in  like  manner  to 

adjudge  and  make  partition  separately  of  each  share  or  portion  so  ascertained 

and  allotted  as  between  those  claiming  under  the  original  tenant  to  whom  the 

same  shall  have  been  so  set  apart,  or  may  allow  them  to  remain  tenants  in 

common  thereof,  as  they  may  desire. 

History:  Enacted  March  11,  1872,  takes  place  of  §  272  Practice  Act, 
which  provided  for  production  at  hearing  of  certificate  of  recorder  as 
to  outstanding  liens. 


PARTIAL  PARTITION. 

1,  2.  Construction  of  section. 

3.  Interlocutory  decree — Interests  of  each 

party  to  be  determined  before. 

4.  Same — Enables   referees   to   make   par- 

tition. 

6.  Same — Moieties  as  specified  in,  before 
partition. 

6.  Same — Must  first  define  rights  and  in- 

terests. 

7.  Same — Must  precede  partition. 

8.  Same — Only    one,    embraces    all    rights 

clearly  set  out. 

9, 10.  Same — ^Rights   of   parties   must   be   as- 
certained before. 

11.  Issues,    at    law   and    in   equity — Deter- 

mined, or  case  not  tried. 

12.  Original  co-tenants — Rights  of,  may  be 

first  specified. 

13.  Same  —  And     then     partition    between 

them  as  if  only  parties. 

14.  Same — Partition    among,    must    include 

possession  and  improvements. 

15.  Rights  of  all  parties  to  be  determined 

before  partition. 

1.  Construction  of  section. — This  section 
is  intended  to  allow,  and  does  allow,  two 
partitions,  one  as  between  origrlnal  co-ten- 
ants, and  then  another  between  all  parties 
to  action.  After  this  first  partition  is  made, 
which  is  allowed  as  aid  to  accomplish  sec- 
ond one,  court  is  authorized  to  proceed  "In 
like  manner  to  adjudgre  and  make  parti- 
tion separately  of  each  share  or  portion  so 
ascertained  and  settled  as  between  those 
claiming  under  origrlnal  tenant,  to  whom 
same  shall  have  been  set  apart." — Emeric 
V.  Alvarado,   64  Cal.  529,   611.  2   Pac.   418. 

2.  Provision  is  made  in  this  section  for 
cases  where  by  reason  of  the  impractica- 
bility or  inconvenience  of  doingp  otherwise 
the  court  may  set  apart  portions  or  par- 
cels to  co-tenants  subsequently  segrregratingr 
the  interests  of  such  co-tenants  and  while 
such  co-tenants  have  the  unquestioned  rigrht 
upon  demand  to  the  trial  court  or  upon 
direct  appeal  to  insist  upon  further  pro- 
ceedings whereby  their  several  interests 
should  be  delimited  and  set  over  to  them, 
the  judgment  is  not  void  because  it  assigns 


to  them  a  distinct  tract  as  tenant  In  com- 
mon.— Baldwin  v.  Foster,  157  Cal.  643,  648. 
108    Pac.    714. 

3.  laterlocntory  decree  ■—  Interests  of 
each  pnrty  to  be  determined  before. — Stat- 
ute allows  but  one  interlocutory  decree. 
Therefore  interests  of  each  party  to  action 
must  be  ascertained  and  determined  before 
any  interlocutory  decree  is  made.  If  this 
is  not  so,  there  must  be  two  interlocutory 
decrees,  and  there  is  no  warrant  for  this 
in  statute. — Emeric  v.  Alvarado,  64  Cal. 
529,  610,  2  Pac.  418. 

4.  SnttEe— Enables  referees  to  make  par- 
tition, court  must  ascertain  rigrht  and  title 
of  each  party,  showing:  under  which  of 
co-tenants  each  party  claims.  Interlocu- 
tory decree  must  be  made  before  there 
can  be  any  partition  ordered,  that  is,  right." 
of  parties  determined  by  court,  and  speci- 
fied in  such  decree. — Emeric  v.  Alvarado. 
64  Cal.   629,   610,   2  Pac.   418. 

5.  Same-^Moieties  as  spectlled  in,  before 
partitioa. — Under  this  section  and  sections 
763,  764,  post,  in  action  In  partition,  before 
any  partition  is  ordered  or  can  be  made, 
interest  and  shares  of  parties  are  to  be 
determined  and  adjudicated  by  court,  and 
moieties  in  which  land  is  to  be  partitioned: 
and  such  moieties  must  be  specified  in 
interlocutory  Judgrment  so  that  referees 
may  have  no  question  of  title  to  determine, 
and  that  they  may  Intelllgrently  discharge 
duties  as  to  making  allotment  Involved  on 
them  by  decree. — Emeric  v.  Alvarado,  64 
Cal.  529,  610,  2  Pac.  418. 

e.  Same— Mast  first  deHne  ricbts  aad 
laterests. — Whether  partition  is  to  be  or- 
dered in  action  hereunder,  or  sale  directed, 
it  is  indispensable  that  decree,  interlocu- 
tory in  its  character,  be  first  entered,  defi- 
nitely ascertaining  rights  and  Interests  of 
respective  parties  In  subject-matter.  In 
case  sale  is  to  be  directed  it  is  Impossible 
for  any  party.  In  absence  of  such  inter- 
locutory decree,  to  know  whether  he  is 
interested  in  maintaining,  or  in  resLsting. 
proceedings. — Lorenz  v.  Jacobs,  53  Cal.  24, 
25. 

• 

7.  Same-^Mast  precede  partitioa. — Proper 
construction  of  this  section  is  under  con- 
ditions mentioned  in  It,  to  first  ascertain 
and    determine    shares    and    Interests     re- 
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effectively  held  by  official  co-tenant,  as  well 
as  shares  or  interest  respectively  held  by 
each  one  of  parties  to  action,  and,  upon 
»uch  ascertainment  being  made,  and  Juder- 
ment  rendered  in  accordance  therewith, 
thereupon  to  adjudere  and  cause  partition 
to  be  made  as  if  such  official  co-tenants 
were  sole  parties  in  interest.  Provision 
forbids  any  partition  until  interlocutory 
decree  Is  made. — Emeric  v.  Alvarado,  64 
Cal.  529.  610.  2  Pac.  418. 


ft.  Same  Only  ose»  enahrsees  all  rights 
elearly  set  eat. — lAngTuage  of  section  Is  "to 
adjudsre  and  make  partition,"  and  "to  ad- 
judge and  cause  partition  to  be  made,"  thus 
TWO  partitions  only  are  allowed — one  pre- 
liminary and  ancillary  to  other,  partial 
in  its  character;  other  embracingr  all  par- 
ties to  action.  Thougrh  there  are  two  par- 
titions, there  is  but  one  interlocutory  de- 
cree, which  should  embrace  all  rigrhts  to  be 
ascertained  and  determined — that  of  origr- 
inal  co-tenants  and  also  of  all  parties  to 
action.  These  rigrhts  so  ascertained  should 
be  set  out  clearly  in  decree,  and  interlocu- 
tory decree,  or  judgrment,  is  not  concluded 
until  this  is  done. — Emeric  v.  Alvarado,  64 
Cal.  529.  611,  2  Pac.  418. 


•.  Sate  Rights  of  parties  naast  be 
errtalnc^  before. — Under  this  section,  be- 
f<fre  any  Interlocutory  decree  in  partition 
is  made,  rights  of  parties  must  be  ascer- 
tained by  court. — Emeric  v,  Alvarado,  64 
Cal.    529.    609,    2    Pac.    418. 

10.  Construction  of  this  section,  that  un- 
der no  circumstances  can  any  interlocutory 
decree  In  partition  be  made  until  interest 
of  each  and  every  owner  is  first  ascertained 
and  determined,  seems,  in  effect,  to  nullify 
whole  provision  thereof  (dis.  op.  Ross.  J.). 
^ — Emeric  v.  Alvarado,  64  Cal.  629,  631,  2 
Pac.    418. 


11.  Isaacs,  at  law  and  la  c^alty— De- 
ledi*  or  ease  not  tried. — Procedure  in 
chancery  in  action  of  partition  has  been 
sobstantially  embodied  in  provisions  of 
chapter  IV  of  this  code.  Same  legal  effect 
follows  raising  of  such  issues  in  partition 
proceedings  in  this  state  under  code;  only, 
instead  of  sending  parties  to  court  of  law 
to  litigate  question  of  title  between  them, 
court  In  which  proceeding  is  pending  has 
jurisdiction    to    try    and    determine    issues. 


whether  at  law  or  in  equity,  and  must  de- 
termine them  as  part  of  proceeding  itself, 
and  until  these  issues  are'  disposed  of,  and 
tenants  in  common  of  property  are  ascer- 
tained and  enumerated,  and  their  restricted 
interests  and  rights  have  been  ascertained 
and  determined,  case  can  not  be  considered 
as  tried  and  decided,  and  this  section  is 
not  in  conflict  with  such  views. — Emeric  v. 
Alvarado,  64  Cal.   629,   629,   2   Pac.   418. 

12.  Original  co-tenants— Rights  of,  may 
l>e  Urst  specllled^ — Court  can.  in  action  in 
partition,  in  addition  to  ascertaining  rights 
and  title  of  each  party.  Just  mentioned, 
and  specifying  them  in  decree,  ascertain 
rights  and  interests  of  original  co-tenants, 
and  specify  them  also  in  decree;  indeed, 
this  last-mentioned  may  be  done  flrst,  and 
then,  after  ascertaining  title  of  original 
co-tenants  and  all  parties  and  declaring 
them  in  decree,  court  may  thereupon  ad- 
Judge  and  cause  partition  to  be  made  as  of 
original  co-tenants. — Emeric  v.  Alvarado, 
64  Cal.   629.   610,   2  Pac.   418. 

18.  Same— And  tlien  partition  between 
them  as  if  oaly  parties. — This  section  does 
not  dispense  with  ascertaining  rights  of 
all  parties,  but  allows  further  additonal 
ascertainment  of  shares  or  interest,  respec- 
tively, of  each  of  original  co-tenants,  and 
then  adjudging  partition  in  flrst  instance 
of  land  between  original  co-tenants  as  if 
they  were  only  parties. — Emeric  v.  Alva- 
rado,  64  Cal.    529.    610.   2   Pac.   418. 

14.  Same— PartitiOB  among,  most  Inelnde 
possession  and  Improvements. — To  make 
partition  of  land  between  original  co-ten- 
ants as  if  they  were  only  parties,  so  that 
it  may  be  of  any  aid  in  making  further 
partition  between  all  parties  to  action,  It 
must  be  made  to  include,  in  land  allotted 
to  each  co-tenant,  possession  and  improve- 
ments of  each  one  under  him. — Emeric  v. 
Alvarado,   64  Cal.  529,   610,   2  Pac.   418. 

15.  Rights  of  all  parties  to  be  deter- 
mined before  partition. — Construing  sec- 
tion 759,  ante,  and  sections  763,  764,  post, 
together,  it  is  evident  that  rights  of  all 
parties  to  action  must  be  ascertained  and 
determined  by  court  before  any  partition 
can  be  made,  and  there  is  no  different  rule 
laid  down  for  this  section. — Emeric  v.  Al- 
varado, 64  Cal.  629,  609,  2  Pac.  418. 


§  761.  LIEN-HOLDEBS  MUST  BE  MADE  PARTIES,  OR  A  REFEREE  BE 
APPOINTED  TO  ASCERTAIN  THEIR  RIQHTS.  If  it  appears  to  the  court 
that  there  are  outstanding  liens  or  encumbrances  of  record  upon  such  real 
property,  or  any  part  thereof,  which  existed  and  were  of  record  at  the  time  of 
the  commencement  of  the  action,  and  the  persons  holding  such  liens  are  not 
made  partiea  to  the  action,  the  court  must  [1]  either  order  such  persons  to  be 
made  parties  to  the  action,  by  an  amended  or  supplemental  complaint,  or  [2] 
appoint  a  referee  to  ascertain  whether  or  not  [a]  such  liens  or  encumbrances 
have  been  paid,  and  if  not  paid,  [b]  what  amount  remains  due  thereon,  and 
[i:\  their  order  among  the  liens  or  encumbrances  severally  held  by  such  per- 
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sons  and  the  parties  to  the  action,  and  [d]  whether  the  amount  remaining  due 

thereon  has  been  secured  in  any  manner,  and  if  secured,  [e]  the  nature  and 

extent  of  the  security. 

History:  Enacted  March  11,  1872,  founded  on  {273  Practice  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  161,  held  unconstitutional,  see  history,  f5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  604, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  461. 

As  to   sets   of  referees,  see,   post,    S  1068  That  lleiUaoIders  not  of  reeord  Bee€  not 

and  note.  be  made  parties,  see,  ante,  9  754. 

As    to    elleet    of    referee's    fladlacs*    see,  As   to   references  and  trials   by  referees, 

ante.    §  644    and    note.  la  general,  see,  ante,   §§  638-645  and  notes. 

As  to  ilea  oa  nadlrlded  sbare  snbjeet  to  As  to  report  of  referees,  see,  ante,   8  643 

costs,  see,  post,  S  769.  and  note. 

As   to    lleabolder    boldias    otber    security 
to  flrst  ezbaost  It,  see,  post,  S  772. 

§762.    LIEN.HOLDEBS  MUST  BE  NOTIFIED  TO  APPEAR  BEFORE 

THE  REFEREE  APPOINTED.    The  plaintiff  must  cause  a  notice  to  be  served, 

a  reasonable  time  previous  to  the  day  for  appearance  before  the  referee 

appointed  as  provided  in  the  last  section,  on  each  person  having  outstanding 

liens  of  record,  who  is  not  a  party  to  the  action,  to  appear  before  the  referee 

at  a  specified  time  and  place,  to  make  proof,  by  his  own  affidavit  or  otherwise, 

of  the  amount  due,  or  to  become  due,  contingently  or  absolutely  thereon.    In 

case  such  person  be  absent,  or  his  residence  be  unknown,  service  may  be  made 

by  publication  or  notice  to  his  agents,  under  the  direction  of  the  court,  in  such 

manner  as  may  be  proper.    The  report  of  the  referee  thereon  must  be  made  to 

the  court,  and  must  be  confirmed,  modified,  or  set  aside,  and  a  new  reference 

ordered,  as  the  justice  of  the  case  may  require. 

History:     Enacted  March  11,  1872,  re-enactment  of  { 274  Practice 
Act. 

As  to  lleaholders  boldlas  otber  seenrity  to  first  eacbanst  same,  see,  post,  S  772. 

§  763.  THE  COURT  MAT  ORDER  A  SALE  OR  PARTITION,  AND  AP- 
POINT  REFEREES  THEREFOR.  If  it  appears  by  the  evidence,  whether 
alleged  in  the  complaint  or  not,  that  the  property  or  any  part  of  it  is  so  situ- 
ated that  partition  can  not  be  made  without  great  prejudice  to  the  owners,  the 
court  may  order  the  sale  thereof;  otherwise,  upon  the  requisite  proofs  being 
made,  it  must  order  a  partition  according  to  the  respective  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  referees  therefor,  and  must 
designate  the  portion  to  remain  undivided  for  the  owners  whose  interests 
remain  unknown,  or  are  not  ascertained ;  or  the  court,  with  the  consent  of  the 
parties,  may  appoint  one  referee  instead  of  three,  and  he  when  appointed,  ha.s 
all  the  powers  and  may  perform  all  the  duties  required  of  three  referees ;  and 
the  court  must  appoint  as  referee  any  person  or  persons  to  whose  appointment 
all  the  parties  have  consented,  and  no  person  shall  be  appointed  as  referee  who 
is  disqualified  from  acting  as  an  appraiser  under  the  provisions  of  section  four- 
teen hundred  forty-four  of  the  Code  of  Civil  Procedure. 

[In  incorporated  city.]  When  the  site  of  an  incorporated  city  or  town  is 
included  with  the  exterior  boundaries  of  the  property  to  be  partitioned,  the 
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court  muBt  direct  the  referees  to  survey  and  appraise  the  entire  property  to  be 
partitioned  by  actual  lots  and  subdivisions  then  existing  in  the  actual  posses- 
sion of  the  several  tenants  in  common,  exclusive  of  the  value  of  improvements 
thereon,  first  setting  apart  necessary  portions  of  the  property  for  ways,  roads 
and  streets,  as  in  section  seven  hundred  sixty-four  provided,  and  to  report  such 
survey  and  separate  appraisement  on  each  lot  and  subdivision  to  the  court. 

[Action  of  court.]  The  court  may  confirm,  change,  modify,  or  set  aside  the 
report  in  whole  or  in  part,  and  if  necessary  appoint  new  referees. 

[Sale.  Deed.]  When,  after  the  final  confirmation  of  the  report  of  such 
survey  and  appraisement,  it  appears  by  evidence  to  the  satisfaction  of  the  court 
that  an  equitable  partition  of  the  whole  property  is  impracticable,  and  a  sale 
of  the  site  of  such  city  or  town,  or  any  portion  thereof,  will  be  for  the  best 
interests  of  the  owners  of  the  whole  property,  it  must  order  a  sale  thereof; 
provided,  that  within  sixty  days  thereafter  any  tenant  in  common,  or  tenants  in 
common,  having  improvements  erected  on  any  town  or  city  lot  or  subdivision 
included  in  such  order  of  sale,  shall  have  the  prior  right  to  purchase  the  same 
at  such  appraised  valuation,  and  may  pay  into  court  the  amount  so  appraised 
as  the  value  thereof,  and  upon  such  payment  the  title  shall  vest  in  such  pur- 
chaser or  purchasers,  and  the  court  shall  cause  to  be  executed  by  such  referees 
a  deed  for  such  lot  or  subdivision  in  fee  and  in  severalty  to  such  purchaser  or 
purchasers ;  such  further  proceedings  shall  then  be  had  as  to  the  remainder  of 
the  property,  and  the  money  so  paid  to  the  court,  as  by  this  chapter  provided. 

[In  case  of  death  of  party.]  If,  during  the  pendency  of  the  action,  any  of 
the  parties  die,  or  become  insane,  or  otherwise  incompetent,  the  proceedings 
shall  not  for  that  cause  be  delayed  or  suspended,  but  the  attorney  who  has 
appeared  for  such  party  may  continue  to  represent  such  interest;  and  in  case 
any  such  party  has  not  appeared  by  an  attorney,  the  court  must  appoint  an 
attorney  to  represent  the  interest  which  was  held  by  such  party,  until  his 
heirs  or  legal  representatives,  or  succa^sors  in  interest,  shall  have  appeared  in 
the  action ; 

[Attorney's  fees.]  and  an  attorr<;y  so  appointed  must  be  allowed  by  the 
court  a  reasonable  compensation  fo>  his  services,  which  may  be  taxed  as  costs 
against  the  share  or  interest  represented  by  such  attorney,  and  may  be 
adjudged  a  lien  thereon  in  the  discretion  of  the  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  275  Practice 
Act;  amendment  approved  April  12,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  60;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  161,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  605, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  461;  May  30,  1913,  Stats,  and 
Amdts.  1913,  p.  235.    In  effect  August  10,  1913. 

SAIjB  OB  PABTITION — COUBT  MAT  5.  Merger   of   reversion   and   estate    for 

OBDEB.  years — ^Prevented  by  eourt  of  equity. 

,     _  .  ,  6.  Partition — Can  not  be  made  until  re- 

-L  Appeal— Is  premature,  when.  speetive  interests  of  all  ascertained. 

2.  Conatmction   of   section— Removes  all  7.  game — If  required,  not  aided  by  ju- 

doubt  of  facts  to  be  stated  in  com-  dicial  notice  of  fact  aot  proved. 

P^"***  8.  Referee— Sole    dut^   of,   t^^  apportion 

3.  Death  of  party — Service  of  notice  of  and  make  report. 

appeal.  g   Reversion,    share    in  —  Not   awarded 

4.  Jeopardy  to  one  interest,  with  lack  of  where  partition  to  parties  as  tenants 

benefit  to  any  one,  will  control  for  years. 
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10,  Reversionary  interest — Not  sold  at  re- 
I  quest  of  parties  having  no  interest 
in  it. 

1  i,  12.  Sale — If  appears,  partition  can  not  be 
made. 

13.  Same  —  If   required,    determined     by 

court,  though  not  alleged. 

14.  Same — Made  only  on  proof,  partition 

impracticable. 

15.  Value,    dispute    as    to  —  Not    before 

referee  but  before  court. 

An  to  abstract  of  title  In  action  for  par- 
tition, see,  post,  S  799. 

An  to  alio^rancc  for  Improvements  in 
partition,  see  note  7  L.  R.  A.  731. 

As  to  attorney's  fees,  see,  post,  9  796  and 
note. 

As  to  expenses  of  previous  litigation  for 
common   benellt   allowed,   see,   post,    §  798. 

As  to  partition  of  dominant  tenement,  see 

Kerr's  Cyc.  Civ.  Code  9  807. 

1.  Appeal  — Is  premature  wlien  taken 
from  decree  while  proceedingrs  for  its 
modification  are  pending:.  The  modified  de- 
cree is  only  appealable  Judgment. — Bixby 
V.    Bent,    59   Cal.    522,    682. 

2.  Construction  of  section— RemoTcs  all 
doulft  of  facts  to  be  stated  In  complaint. — 

If  sections  264,  265  of  Practice  Act  leave 
question  concerning:  what  facts  shall  be 
stated  in  complaint  in  partition  in  doubt, 
such  doubt  is  entirely  removed  by  two  hun- 
dred and  seventy-fifth  section,  which  pro- 
vides that:  "If  it  be  allegred  in  complaint, 
and  be  established  by  evidence,  or  if  it 
appear  by  evidence,  without  such  allegra- 
tion  in  complaint,  to  satisfaction  of  court, 
that  property,  or  any  part  of  It,  is  so  sit- 
uated that  partition  can  not  be  made  with- 
out grreat  prejudice  to  owners,  court  may 
order  sale  thereof." — De  Uprey  v.  De  Uprey, 
27  Cal.  330,  382,  87  Am.  Dec.  81. 

8.  Death  of  party— Service  of  notice  of 
appeal  upon  attorney  who  has  regrularly 
appeared  for  party,  where  no  substitution 
of  attorneys  has  taken  place,  althougrh  that 
party  at  time  of  service  was  dead,  is  valid. 
— Lacoste  v.  Eastland,  117  Cal.  673,  680,  49 
Pac.  1046. 

4.  Jeopardy  to  one  Interest,  with  lack 
of  beneflt  to  any  one,  will  control. — In  ab- 
sence of  expression  of  intention,  if  interest 
of  person  in  whom  several  estates  have 
united  would  be  best  subserved  by  keeping: 
them  separate,  intent  so  to  do  will  ordi- 
narily be  Implied;  and  where  it  appears 
that  interests  of  defendant  would  be  Jeop- 
ardized by  sale  of  .interest  in  land  vested 
in  him,  but  can  not  be  enjoyed  by  pur- 
chaser for  forty-five  years,  and  no  corre- 
spondingr  benefit  being:  discernible  to  any 
one  of  the  parties,  court  below  did  not  err 
in  refusing  to  order  sale  of  reversionary 
interest  of  defendant,  or  in  rejecting:  mere 
opinions  of  witnesses  in  proffered  testi- 
mony.— Jamefon  v.  Hayward.  106  Cal.  682, 
fi88.   46  Am.  St.  Rep.   268,  39  Pac.   1078. 
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8.     Mercer    of    reversion    and    estate    for 
y*«'s  —  PrcTcnted    by    court    of    c^nlty.^ — 

Where  it  is  contended  in  action  In  parti- 
tion that  when  estate  for  years  and  rever- 
sion vested  in  defendant  there  was  merger, 
and  that  as  to  him  estate  for  years  had 
ceased  to  exist,  equity  will  prevent  or  per- 
mit merg:er,  as  will  best  subserve  purposes 
of  Justice  and  actual  and  Just  intent  of 
parties,  and  where  interests  of  such  defend- 
ant would  be  Jeopardized  by  sale  of  rever- 
sionary interest  in  land  which  had  nearly 
fifty  years  to  run,  and  no  corresponding-  ef- 
fect was  discernible  to  any  of  parties,  court 
will  not  order  sale  of  such  reversionary 
interest.— Jameson  v.  Hayward,  106  Cal.  682. 
688,   689,   46  Am.  St.  Rep.   268,   89  Pac.    1078. 

6.  Partitions-Can  not  be  made  until  re- 
spective Interests  of  all  ascertained. — \)7here 
plaintiffs  have  set  forth  origin,  nature,  and 
extent  of  their  Interests,  interests  of  each  or 
all  may  be  put  in  issue  by  others;  and.  if  so, 
such  issues  are  to  be  first  tried  and  deter- 
mined, and  no  partition  can  be  made  until 
respective  Interests  of  parties  have  been  as- 
certained and  settled  by  trial.— Morenhout 
V.  Higuera,   82  Cal.   289,  295. 

7.  Same— If  required,  not  aided  by  Judi- 
cial notice  of  fact  not  proved.— Whether  or 
not  partition  can  be  made  without  great 
prejudice  to  owners  is  question  of  fact  de- 
cision of  which  is  not  to  be  aided  by  Judi- 
cial notice  of  any  fact  or  circumstance  not 
proved.— Mitchell  v.  Cllne,  84  Cal.  409  41S 
24  Pac.  164. 

8.  Referee— Sole  dmtr  of,  to  npportfloM 
and  make  report. — Sole  duty  of. referee,  under 
this  section  and  section  797.  post,  was  to 
apportion  and  allot  land,  lots,  and  blocks 
between  original  co-tenants  according  to 
their  respective  interests  as  found  and  de- 
termined by  court,  quality  and  quantity 
relatively  considered,  and  make  report  of 
his  proceedings,  specifying  manner  in  which 
he  had  executed  his  trust,  and  describing 
property  divided  and  shares  allotted  to 
each  party. — Richardson  v.  Loupe.  80  Cai 
490,  601,  22  Pac.  227. 

As  to  appointment  of  single  referee  ^y 
consent,  see,  post,  §  797. 

As   to   apportionment   of  fees   of  reffer«« 

see,  post,   §  768.  * 

As  to  compensation  of  parties  when  un- 
equal partition  ordered,  see,  post,   5  792.       "" 

As   to   number  of  referees,  quallll<sntio»a 

etc.,  see,  ante,  §  640  and  note. 

As  to  power  of  court  to  afflrm,  modify,  or 
set  aside  report  of  referee,  see,  post,  s'766 
and  note. 

As  to  referee,  appointment  of,  see,   ant« 
S  761  and,  post,  9  797. 

As  to  single  referee,  power  of,  see.   i>o««^ 
9  797.  •'"sx. 

As  to  tenants  for  years  to  wliole  property 
Judgment  not  to  alfect,  see,  post,  §  767.  * 

As  to  unequal  partition,  possession  0^11, 
be  adjadged  In  certain  cases,  see,  post,  $  792^ 
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t.  RerenfloBt  t^are  In  — -  Not  atrardcd 
wkerc  partltloB  to  parties  urn  tenants  for 
7MUB. — Power  of  court  in  case  sale  becomes 
necessary  is  not  erreater.  nor  its  discretion 
to  be  exercised  different,  than  in  cases 
where  partition  is  made,  and  if  court  has 
ordered  partition  of  rlgrhts  of  parties  to 
property  as  tenants  for  years,  it  would  not 
be  incumbent  on  it,  or  even  proper,  to  have 
awarded  to  either  plaintiff  or  to  defendant 
any  share  or  interest  with  another  party  de- 
fendant in  a  reversion. — Jameson  v.  Hay- 
ward.  106  Cal.  682.  688,  46  Am.  St.  Rep.  268, 
M  Pac.  1078. 

lA    ReTeraloaary    Interest— Not     sold    at 
Tf«sest  of  parties  kavlnv  no  Interest  In  It. 

—Where  in  partition  there  was  estate  for 
rears  in  which  all  parties  had  interest,  but 
which  had  nearly  half  century  to  run,  but 
plaintiff  and  one  of  defendants  had  no  inter- 
est, legal  or  equitable,  in  reversion,  court 
of  equity  will  not  enforce  at  their  request 
sale  of  reversionary  interest  which  does 
not  concern  them. — Jameson  v.  Hayward. 
10(  Cal.  682.  688,  46  Am.  St.  Rep.  268,  39 
Pac.  1078. 

As  to  estate  for  life  or  years,  set  off,  see, 

post,  §  770. 

11.  Salo^If  appears,  partition  ean  not  be 
■•de-— By  this  section  It  is  provided  that  if 
it  be  alleered  In  complaint  and  established 
t»7  evidence,  or  if  it  appears  by  evidence 
without  such  allegation  In  complaint,  to 
satisfaction  of  court,  that  property  or  any 
part  of  it  is  so  situated  that  partition  can 
not  be  made  without  grreat  prejudice  to 
owners,  court  may  order  sale  thereof. 
Otherwise,  upon  requisite  proofs  belnff  made, 
it  must  order  partition  according  to  re- 
spective rights  of  parties  and  appoint  three 
referees  therefor,  and  must  designate  por- 
tion to  remain  undivided  for  owners  whose 
Interests  remain  unlcnown  or  not  ascer- 
tained.— Emeric  v.  Alvarado,  64  Cal.  529, 
<M.  2  Pac.  418. 


12.  There  is*  a  presumption  that  land 
held  in  common  tenancy  can  be  e<quitably 
divided.  It  is  only  where  the  contrary  "ap- 
pears by  the  evidence"  that  a  sale  may  be 
ordered.  Therefore  one  who,  upon  appeal, 
contends  for  a  sale,  instead  of  a  partition 
as  ordered,  must  show  that  it  appears  by 
the  evidence  that  a  partition  would  preju- 
dice the  owners.  The  burden  of  proof  to 
show  such  prejudice,  rests  on  him. — East 
Shore  Co.  v.  Richmond  Belt  R..  172  Cal.  174. 
155  Pac.  999. 

18.  Same— >  If  required,  determined  by 
eonrt,  tboavh  not  alleged.  —  This  statute 
seems  to  contemplate  that  court  may  in- 
vestisrate  questions  as  to  whether  sale  is 
requisite  to  avoid  great  prejudice  to  own*' 
ers,  even  in  absence  of  any  allegation  in 
complaint  to  that  effect.  —  Bartlett  v. 
Mackey,  130  Cal.  181,  182,  62  Pac.  482. 

As  to  enenmbered  property,  application  of 
proeeeds  of  sale  of,  see.  post,  {771. 

As  to  sale  to  be  at  anetion,  see,  post,  {775. 

As    to    sale    or    credit,    eonrt    most    direct 
terms  of,  see,  post,  {  776. 

As  to  sales  la  partition,  see,  post,   9{  771- 
795  and  notes. 

14i  Same^Bfade  only  on  proof,  partltioa 
Impracticable. — Under  code  rule  party  ask- 
ing for  sale  Instead  of  partition  has  burden 
of  proving  that  partition  can  not  be  made 
'  without  great  prejudice  to  owners. — Mitch- 
ell V.  Cline,  84  Cal.  409,  418,  24  Pac.  164. 

IS.  Value,  dispute  as  to— Not  before  ref- 
eree, but  before  court. — This  statute  does 
not  require  that  referee  should  report  valu- 
ation of  whole  or  any  allotment,  or  for  any 
hearing  of  parties  before  him.  If  any  con- 
test arises  as  to  relative  value  of  several 
allotments,  or  as  to  Justice  of  his  report  in 
any  other  respect,  settlement  of  such  dis- 
pute is  to  be  had  before  court,  which  ha^ 
full  power  to  confirm,  change,  modify,  or 
set  aside  his  report. — Richardson  v.  Loupe, 
80  Cal.   490.   600,   22  Pac.   227. 


§761  PABTinON  MUST  BE  MADE  AOOOBDINO  TO  THE  BIGHTS 
OF  THE  PABTIES,  AS  DETEBMINED  BY  THE  OOUBT.  In  making  parti- 
tion, the  referees  must  divide  the  property,  and  allot  the  several  portions 
thereof  to  the  respective  parties,  quality  and  quantity  relatively  considered, 
according  to  the  respective  rights  of  the  parties  as  determined  by  the  court, 
pursuant  to  the  provisions  of  this  chapter,  designating  the  several  portions  by 
proper  landmarks,  and  may  employ  a  surveyor  with  the  necessary  assistants 
to  aid  them. 

[Setting  aside  for  road  or  street,  when.]  Before  making  partition  or  sale, 
thp  referees  may,  whenever  it  will  be  for  the  advantage  of  those  interested,  set 
apart  a  portion  of  the  property  for  a  way,  road,  or  street,  and  the  portion  so 
set  apart  must  not  be  assigned  to  any  of  the  parties  or  sold,  but  must  remain  an 
open  and  public  way,  road,  or  street,  unless  the  referees  shall  set  the  same 
apart  as  a  private  way  for  the  use  of  the  parties  interested,  or  some  of  them, 
tlieir  heirs  and  assigns,  in  which  case  it  shall  remain  such  private  way.    When- 
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ever  the  referees  have  laid  out  on  any  tract  of  land  roads  sufScient  in  the 
judgment  of  said  referees  to  accommodate  the  public  and  private  wants,  they 
must  report  that  fact  to  the  court,  and  upon  the  confirmation  of  their  report 
all  other  roads  on  said  tract  cease  to  be  public  highways. 

[Allotting  land  to  purchaser  from  tenant  In  common,  when.]  Whenever  it 
appears,  in  an  action  for  partition  of  lands,  that  one  or  more  of  the  tenants  in 
common,  being  the  owner  of  an  undivided  interest  in  the  tract  of  land  sought 
to  be  partitioned,  has  sold  to  another  person  a  specific  tract  by  metes  and 
bounds  out  of  the  common  land,  and  executed  to  the  purchaser  a  deed  of  con- 
veyance, purporting  to  convey  the  whole  title  to  such  specific  tract  to  the  pur- 
chaser in  fee  and  in  severalty,  the  land  described  in  such  deed  shall  be  allotted 
and  set  apart  in  partition  to  such  purchaser,  his  heirs  or  assigns,  or  in  such 
other  manner  as  shall  make  such  deed  effectual  as  a  conveyance  of  the  whole 
title  to  such  segregated  parcel,  if  such  tract  or  tracts  of  land  can  be  so  allotted 
or  set  apart  without  material  injury  of  the  rights  and  interests  of  the  other 
co-tenants  who  may  not  have  joined  in  such  conveyance. 

[Duty  of  referees  in  making  partitioiL]  In  all  cases  it  is  the  duty  of  the 
referees,  in  making  partition  of  land,  to  allot  the  share  of  each  of  the  parties 
owning  an  interest  in  the  whole  or  in  any  part  of  the  premises  sought  to  be 
partitioned,  and  to  locate  the  Share  of  each  co-tenant,  so  as  to  embrace  as  far 
as  practicable  the  improvements  made  by  such  co-tenant  upon  the  property,  and 

The  value  of  the  improvements  made  by  the  tenants  in  common  must  be 
excluded. from  the  valuation  in  making  the  allotments,  and  the  land  must  be 
valued  without  regard  to  such  improvements,  in  case  the  same  can  be  done 
without  material  injury  to  the  rights  and  interests  of  the  other  tenants  in 

common  owning  such  land. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  276  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p. 
325;  April  3,  1876,  Code  Amdts.  1875-6,  pp.  96,  97;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  162,  held  un- 
constitutional, see  history,  §  5  ante;  amendment  approved  March 
19,  1907,  Stats,  and  Amdts.  1907,  p.  606,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  462. 

PARTITION  ACCORDING  TO  RIGHTS  AS  2.     Agreement  for  partition  vpkcld  if  mt- 

DETERMINED  BY  COURT.  m^d, — Partial    agreement    for    partition    of 

-.     *     X         XI.   J     J!         x-4.- ^^"d    is   void    under   statute    of    fraud,   and 

1.  As  to  method  of  parUtion.  ^^^   ^^^   ^^   enforced;   but,   where   consum- 

2.  Agreement  for  partition  upheld  if  rati-  ^^^^^   ^^^   ratified    by   parties,    it  will  be 

fi®^-                                       .  upheld. — Gordon  v.  San  Diego,  101  Cal.  522, 

8,4.  Contribution  and  subrogation.  531,  40  Am.  St.  Rep.  78,  36  Pac.  18. 

5.  Shares  not  to  be  determined  by  sb^^^^  or  ^     contribution  and  .nbro««tion.-In  the 

commiMioner-If  moieties  specified  in  ^^^^^  ^^^^  foreclosure  proceedings  become 

-    «       .^  juagment.                ^. ,     j  .        _  necessary  by  reason   of  the  failure  of  the 

6.  Specific  bounds,  sale  by— Of  land  in  com-  owners  in  severalty  of  the  mortgaged  prop- 

mon— Not  binding  on  co-tenant  ^rty  to  contribute  equally  to  the  payment  of 
1.  Aa  to  method  of  partition. — The  gran-  the  mortgage-debt,  the  particular  owner 
tee  of  each  parcel  is  entitled  to  have  the  who  may  be  compelled  to  pay  the  entire 
same  set  off  to  him  out  of  the  share  of  his  debt  will  be  rightfully  and  readily  subro- 
grantor,  if  it  can  be  done  without  injury  gated,  to  the  extent  of  the  excess  payment, 
to  the  other  tenants  in  common;  but,  the  *o  the  Interests  of  the  mortgagee  In  a 
fact  that  he  owns  contiguous  land  which  proper  proceeding  instituted  for  that  pur- 
will  make  his  ownership  of  the  specific  par-  POse. — Rich  v.  Smith,  26  Cal.  App.  775,  148 
eel  more  advantageous  to  him,  can  not  Jus-  Pac.  646. 

tify  the  allotment  thereof  to  him.  If  to  do  4.     When  one  tenant  in  common  has  paid 

so  would  in  fact  materially  injure  another  a  debt  or  obligation  for  the  benefit  of  the 

tenant  in  common. — East  Shore  Co.  v.  Rich-  Joint  property,  or  has  discharged  a  lien  pr 

mond  Belt  R.,  172  Cal.  174,  165  Pac.  999.  assessment  imposed   upon  it  as   a  common 
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burden,  be  In  entitled  as  matter  of  risrht  to 
have  his  co-tenant,  who  has  received  the 
benefit  of  it.  refund  to  him  his  proportion- 
ate share  of  the  amount  paid,  and  It  is 
proper  to  provide  in  the  decree  of  partition 
that  the  share  of  the  latter  be  charffed  with 
a  lien  therefor. — Rich  y.  Smrith,  26  Cal.  App. 
77S.  148  Pac.   546. 

8k  Shares  m«t  to  be  detcnnlneA  br  sberllf 
•r  cemmissloBer— If  moieties  speelfled  la 
■nt  imUgtm^ut* — Where  moieties,  in  which 
partition  is  to  be  made,  are  specified  in  first 
judgment,  and  writ  de  partitione  facienda 
inued  thereon*  in  action  at  law  and  in  first 
jodgment,  and  commission  issued  thereon 
in  suit  in  chancery,  in  neither  case  are 
ihares  or  interest  of  parties,  nor  any  mat- 


ter of  title,  to  be  determined  by  sheriff  in 
one  case,  or  commissioners  in  other.  — 
Emeric  v.  Alvarado,  64  Cal.  629,  618,  2  Pac. 
418. 

6.  Specific  bounds,  sale  by— >Of  land  la 
common—Not  binding  on  co-tenant. — All  au- 
thorities are  to  effect  that  sale  by  tenant  in 
common,  by  specific  bounds,  of  portion  of 
land  in  common,  is  not  binding*  upon  his  co- 
tenant  unless  ratified  by  him. — Gordon  v. 
San  DiesTO  101  Cal.  522,  531.  40  Am.  St.  Rep. 
78,  86  Pac.  18. 

As  to  parti tloa  between  tenants  by  eatlre- 
ties»  see  note  80  Li.  R.  A.  335. 

As  ta  partitloa  of  partaersUp  veal  eaitate* 

see  note  28  L.  R.  A.  108. 


§  766.    REFEREES  MUST  HAKE  A  REPORT  OF  THEIR  PROCEEDINGS. 

The  referees  must  make  a  report  of  their  proceedings,  specifying  therein  the 
maimer  in  which  they  executed  their  trust,  and  describing  the  property  divided, 
and  the  shares  allotted  to  each  party,  with  a  particular  description  of  each 
share.  Any  party  to  the  action,  after  giving  at  least  ten  days '  notice  in  writing 
to  the  other  parties  who  have  apeared  therein  of  his  intention  to  do  so,  may 

move  the  court  to  confirm,  change,  modify,  or  set  aside  such  report. 

History:  Enacted  March  11,  1872,  re-enactment  of  §277  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  163,  held  unconstitutional,  see  history,  §5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  607, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  463. 

REFEREE'S  REPORT. 

L  Beferee's  report — Final  judgment  upon — 

Necessary   to   segregation   of   particular 

interests. 
2.  Same — Objection  to  referee's  report. 

1.  R«ferec«*  report—- Final  Jndsmcnt  upon 
— ^MCSMiry  to  nesreKatioii  of  particular 
Meresta. — ^Until  final  Judirment  upon  ref- 
eree's report  In  partition  Is  entered,  It  can 
oot  be  known  to  which  of  parties  any  par- 
UcQlar  parcel  of  land  will  fall,  and  until 
such  se^egration  has  been  made,  there  can 
b«  no  adverse  holding  of  any  portion  of 
lud  by  either  party  to  action  affainst  any 


other  parties  thereto.  —  Christy  v.  Sprlntr 
Valley  W.  W.,   97  Cal.   21,   27,  81  Pac.    1110. 

A«  to  afflrmlnv  or  aet tinip  aside  report  of 
referee,  see,   post,   9  766   and  note. 

Aa    to    contents    of   referee^a    report*    see, 
post,   9  784  and  note. 

2.     Same— Objection  to  referee's  report. — 

Where  referees  in  partition  proceedingrs  do 
not  comply  with  the  interlocutory  decree, 
and  hence  do  not  preserve  the  riSThts  of  all 
parties  in  interest,  objection  to  their  report 
will  afford  ample  remedy  to  the  party 
claiming  to  be  agrgrrleved  thereby. — Rich  v. 
Smith,  26  Cal.  App.  775,  148  Pac.  546. 


§766.  COURT  MAY  SET  ASIDE  OB  OONFIBM  REPORT,  AND  ENTER 
JUDGMENT  THEREON.    UPON  WHOM  JUDGMENT  TO  BE  CONCLUSIVE. 

The  court  may  confirm,  change,  modify,  or  set  aside  the  report,  and  if  necessary, 
appoint  new  referees.  Upon  the  report  being  confirmed,  judgment  must  be 
rendered  that  such  partition  be  effectual  forever,  which  judgment  is  binding 
and  conclusive. 

1.  [Jnd^pment  binding  on.]  On  all  persons  named  as  parties  to  the  action, 
and  their  legal  representatives,  who  have  at  the  time  any  interest  in  the  prop- 
erty divided,  or  any  part  thereof,  as  owners  in  fee  or  as  tenants  for  life  or  for 
years,  or  as  entitled  to  the  reversion,  remainder,  or  the  inheritance  of  such 
property,  or  any  part  thereof,  after  the  determination  of  a  particular  estate 
therein,  and  who  by  any  contingency  may  be  entitled  to  a  beneficial  interest  in 
the  property,  or  who  have  an  interest  in  any  undivided  share  thereof,  as  ten- 
lAts  for  years  or  for  life ; 

1051 


t76«  COURT    MAY    SBT   ASIDB   OR   CONFIRM    RBPORT*  [Pt.  II. 

2.  On  all  persons  not  in  being  at  the  time  said  judgment  is  entered,  who  have 
any  interest  in  the  property  divided,  or  any  part  thereof,  as  entitled  to  the 
reversion,  remainder  or  the  inheritance  of  such  property,  or  any  part  thereof, 
after  the  determination  of  a  particular  estate  therein,  and  who  by  any  con- 
tingency may  be  entitled  to  a  beneficial  interest  in  the  property:  provided,  that 
in  case  sale  has  been  made  under  the  provisions  of  this  chapter  the  judgment 
shall  provide  for  keeping  intact  the  share  of  the  proceeds  of  said  sale,  to  which 
said  party  or  parties  not  in  being  at  the  time  are  or  may  be  entitled  until  such 
time  as  such  party  or  parties  may  take  possession  thereof; 

3.  On  all  persons  interested  in  the  property,  who  may  be  unknown,  to  whom 
notice  has  been  given  of  the  action  for  partition  by  publication ; 

4.  On  all  other  persons  claiming  from  such  parties  or  persons,  or  either  of 
them. 

And  no  judgment  is  invalidated  by  reason  of  the  death  of  any  party  before 
final  judgment  or  decree ;  but  such  judgment  or  decree  is  as  conclusive  against 
the  heirs,  legal  representatives,  or  assigns  of  such  decedent,  as  if  it  had  been 
entered  before  his  death.  If  during  the  pendency  of  the  action,  and  before  final 
judgment  therein,  any  of  the  co-tenants  has  conveyed  to  another  person  his 
interest,  or  any  part  of  his  interest,  such  conveyance,  whatever  its  form,  shall 
be  deemed  to  have  passed  to  the  grantee  any  lands  which,  after  its  execution, 
may  have  been  set  aside  to  the  grantor  in  severalty,  or  such  proportionate  inter- 
est in  such  lands  as  the  interest  so  conveyed  bears  to  the  whole  interest  of  the 

grantor. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  163,  held  unconstitu- 
tional, see  history,  §5  ante;  amendment  approved  March  19,  1907, 
Stats,  and  Amdts.  1907.  p.  607,  Kerr*s  Stats,  and  Amdts.  1906-7,  p. 
463;  March  15.  1911,  Stats,  and  Amdts.  1911,  p.  366. 

CONFIRMING  OR  SETTING  ASEDE  A«    to    jruardian,   aimeBt    of,    to   partltloa. 

REFEREES'  REPORT.  see,  post.  §1772  and  note. 

1  **Any  part  thereof ''—Means  any  part  of  A»  to  ImprovemeBta,  appratacmeat  and  «». 

whole  and  not  of  undivided  interest.  portloameat  of.   see.   ante.   §5  763.   764. 

2  Decree — Effect  of.  -*■  *"  onkaowa  tcaant  of  estate  for  life  or 
3!  Default  of  parties  served -Confession  or      y**"**  P'o**c«oa  of.  see.  post.  §  780, 


no  interest.  '•     "Any   part    thereof* — Meanii   aay    pt 

4.  Eflfect  of  interlocutory  decree.  •'  '^*'®'*  ■"*   "**   •'  nadfvlded    iatereat 

,"         ,  /,      1     r,       1     •  ,*:^  Words,  "any  part  thereof,"  In  subdivision    1 

5.  JudKnient,  final-Conclusive  upon  parties  ^,  ,^^^  3^^,,^^   necessarllir  mean.  In  conneo^ 

served  m  partition.  tlon    In    which    they   are   used,   any   part    of 

6.  Same — Court  acquired  Jurisdiction  to  de-  property,  and  not  any  portion  of  undivided 

tcrmine  interest  of  all.  interest  in  property.    It  would  be- very    In- 

7  Same — Rij^ht  of  way  concluded  by  decree.  consistent,    if    not    absurd,    that    Judgrment 

8  Referees'    report,    confirmation    of— Sub-  should  be  conclusive  on  those  wlio  were  not 

•       lect  to  sound  judicial  discretion.  P^^P^;*  ^^^  ko,    o.""  ^'*'''';^^^':S  ""'  S*»"^°«- 

«    o.  A  11  ,,   ^'      fi  ^  /!«-  *^  ^*^-  ^^^'  ^^2,  95  Am.  Dec.  139. 

9.  Same  —  Appeal,  does  not  he  from  order 

reioctinff  report.  ,.    '     Decree— Effect  of.— A  decree  in  parti- 
,^    «       ./.                1     ^-^1        £            u              fi  "^"   "*^  "o   other  effect  than   to  sever    tH*» 
10.  Specific    parcel,    title    of    purchaser    of-  ^„,,y   ^^   possession,   and   does   not   vest  V« 
Good,  save  contingently,  as  to  other  ten-  ^^,^^^  ^,   ,j^^   co-tenants  any  new   or  add  I 
ants  in  common.  tlonal     title.— Potrero    Nuevo    Land    Co      v~ 
Aa  to  cNtate  for  yearn,  when  may  be  aet  All   Persons.   29   Cal.  App.   743    156   Pac    87 e' 
off  and   property   aot   -old.   see.    post,    5  770.  ^     ^^,,^,^  ^^  ^^^^^^  .erved-Co-fe.al«^ 
An   to   ezpensea   of  partition,   bow   appor-  of  no  intere.t.- Where,   in   action    in   parti- 
tioned, see.   post.    SS  768,   769.  tion,  parties  were  served  with  summons  an^ 
As   to  fntnre,  eontlni^ent^  and   veMted   in-  made  no  appearance,  their  default  was  con« 
terent  to  be  ascertained  and  protected,  see.  fession    that   they   had  no    interest   In   lanet 
post,  S  781.  and  court  had  Jurisdiction  to  so  adjudge  %x,Z 
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presslsr;  but,  had  it  not  done  so  and  passed 
t^em  In  silence,  result  would  have  been  the 
same,  ^or  Judgment  that  land  belonged  to 
parties  between  whom  it  was  divided,  would 
be  equAlly  as  conclusive  as  asrainst  their 
title,  tliey  having  been  made  parties  and 
served  iv^itb  process. — Morenhout  v.  Higuera, 
32    Cal.    289.   29<. 

4.  BJKeet  of  latertoentory  deeree  Is  merely 
to  determine  relative  rigrhts  of  respective 
parties  In  entire  tract  of  land,  but  does  not 
accomplish  any  severance  of  possession.  It 
is  thereafter  necessary  that  partition  ac- 
cordins'  to  these  respective  rights  be  made, 
and  pa.rticular  share  of  each  party  be  al- 
lotted to  him,  and  until  this  be  done  by 
final  Judfirment  it  can  not  be  known  to  which 
of  parties  any  particular  parcel  -of  land  will 
fall,  snd,  therefore,  prior  to  such  segrega- 
Clon.  there  can  be  no  adverse  holding  of  any 
portion  of  land  by  either  party  to  action 
against  any  of  other  parties  thereto. — 
Chrtsty  V.  Spring  Valley  W.  W..  97  Cal.  21, 
27.    31     Pac-    1110. 


S.  Jndinnent,  flaal  — •  CoBclnslve  upon 
parties  served  is  partition. — Force  and 
eflTect  of  final  Judgment  in  action  for  par- 
tition are  clearly  and  explicitly  stated  In 
this  section.  Sucli  Judgment  is  declared  to 
be  blndinfiT  and  conclusive  forever  upon 
all  persons  who  are  named  in  complaint 
ata  parties  to  action,  and  have  been  served 
with  summons,  and  their  legal  represent- 
atives.— Morenhout  v.  Hlguera,  32  Cal.  289, 
293. 


acquired  Jariadictlon  to 
Intcreiita  of  all* — Plaintiffs  here- 
in havinflT  been  named  in  complaint  as 
parties  to  &n  action  in  partition,  and  hav- 
ing been  served  with  summons,  court  ac- 
quired Jurisdiction  to  first  ascertain  and 
determine  inrhat  interest  they  held,  if  any. 
In  land,  and  then  to  divide  it  accordingly. 
To  say  that  Judgment  is  not  conclusive 
upon  them  because  they  neglected  to  ap- 
pear and  exhibit  their  interest,  is  prepos- 
terous. Such  doctrine  would  place  it  in 
poorer  of  an  obstinate  tenant  to  defeat  and 
prevent  partition  in  all  cases  by  merely 
stayins'  out  of  court. — ^Morenhout  t.  Hi- 
ffnera.    32   C&l.  289,  295. 


7.  Same— RIglit  of  way  eoacludcd  by  de- 
cree*— Partition  having  been  adjudged  be- 
tween tenants  in  common  of  ranch,  and' 
their  respective  shares  set  apart  to  them  in 
severalty,  although  before  partition  appel- 
lant had  been  accustomed  to  pass .'  over 
respondent's  land,  but  there  never  was 
right  of  way  appurtenant  to  parcel  of  land 
allotted  to  appellant,  'decree  In  partition 
entered  upon  report  of  referee,  which  laid 
out  several  new  roads  and  made  changes 
in  old  ones,  no  appeal  having*  been  taken, 
is  conclusive  against  appellant's  claim  of 
right  of  way. — Carey  v.  Rae,  58  Cal.  159, 
161. 

8.  Referees'  rep<»rt,  coaflrmatloa  of— 
Subject  to  sonad  Judicial  dlscretloa. — Un- 
der this  section,  court  doubtless  has  power 
to  confirm  or  refuse  to  confirm,  but  this 
is  not  arbitrary  power;  it  is  neither  more 
nor  less  than  sound  Judicial  discretion,  and 
It  must  be  exercised,  with  Just  regard  to 
rights  of  all  concerned,  "subject  to  review 
of  appellate  tribunal,  and  propriety  of  its 
exercise  depends  upon  circumstance  of  each 
case,  and  can  only  be  rightfully  exercised 
when  it  can  be  done  with  due  regard  to 
rights  and  Interest  of  all  concerned — the 
purchaser,  as  well  as  others." — Dunn  v. 
Dunn.  137  Cal.  51,  59,  69  Pac.  847. 

0.*  Same— Appeal*  does  not  He  from  or- 
der rejecting  report  of  referees  and  ap- 
pointing new  referees,  or  from  order 
appointing  new  referees  in  place  of  those 
who  have  resigned,  died,  or  been  removed. 
Such  action  can  only  be  reviewed  upon 
appeal  from  final  Judgment. — Fallon  v. 
Brittan,    84    Cal.    611,    514. 

As  to  appeal  lying  from  order  coaflrm- 
flag  sale,  see,  post,  §  773,  note  par.  1. 

10.  Specific  parcel,  title  of  purcbaser  of— 
Good,  save  coatlagently,  as  to  otber  ten- 
aata  la  comntoa. — Title  of  purchaser  of 
specified  parcel,  from  one  of  tenants  In 
common,  is  good  against  all  world,  except 
other  tenants  in  common,  and  as  to  them 
it  is  subject  to  contingency  of  being  taken 
by  them,  if  it  should  be  found  necessary 
to  do  so,  in  order  to  make  general  parti- 
tion of  general  tract. — Gates  v.  Salmon,  35 
Cal.  676,  695,  95  Am.  Dec.  139. 


§  767.     JITDOHENT  NOT  TO  AFFECT  TENANTS  FOB  YEARS  TO  THE 

WHOIflE  PBOPEBTY.    The  judgment  does  not  affect  tenants  for  years  less 

than  ten  to  the  whole  of  the  property  which  is  the  subject  of  the  partition. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  279  Practice 
Act. 


1.  l»t  erU»e  iitory  order  reviewable,  and 
Biji,  mtwOLimm  out  answer. — This  section 
reqatre*  court  to  review  interlocutory  or- 
der In  an  action  in  partition,  when  it 
lavotvea      merits    and     necessarily     affects 


Judsrment,  and  order  striking:  out  answer, 
reerularly  put  on  file,  and  rendering  Judg- 
ment without  trial,  falls  within  this  class. 
— Stevens  v.  Ross,  1  Cal.  94,  97. 


1 768.     EXPENSES  OF  PARTITION  MUST  BE  APPORTIONED  AMONG 

PARTIES.    The  expenses  of  the  referees,  including  those  of  a  surveyor 
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and  his  assistants,  when  employed,  must  be  ascertained  and  allowed  by  the 

court,  and  the  amount  thereof,  together  with  the  fees  allowed  by  the  court,  m 

its  discretion,  to  the  referees,  must  be  apportioned  among  the  different  parties 

to  the  action,  equitably. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  280  Practice 
Act;  but  this  section  of  Practice  Act  was  amended  in  1872,  and  the 
above  provision  of  code  superseded  by  this  amendment  (see  note  to 
this  section,  par.  4). 


EXPENSES  OF  PARTITION  APPOR- 
TIONED. 

1.  Referee 's  allowance — In  discretion  of  court. 

2.  Superseding    code    section  —  Amendment 

of  1872. 

As  to  allowance  of  attoraey'a  feeot  see, 
post,    (§796,    798. 

Aa  to  appolatmeat  of  referee  to  la^vlre 
lato  Ilea,  see,   ante,   (761. 

As  to  fees  of  referees,  see,  post,  88  1038, 
1608  and  notes. 

1.  Referee's  allowaaee— la  dlseretloa  of 
eoart^ — An  allowance  to  referee  is  not  to 
be  confined  to  five  dollars  a  day  for  his 
services,  and  court,  allowinsr  him  much 
larerer  sum,  under  this  section,  which 
grants  discretion  to  court  to  fix  fees  of  ref- 


erees, followed  law  which  governed  mat* 
ter. — ^Mesnaffer  v.  De  Lfeonis,  140  Cal.  402. 
404,   78  Pac.  1052. 

2.  Saperaedlajr  code  aeetloa— Aneadmcat 
of  1872^ — Section  280  of  Practice  Act,  which 
was  re-enacted  in  above  section,  was 
amended  by  the  legislature  of  1871-72, 
and  this  amendment  superseded  the  above 
code  section.  This  amendment  reads  as 
follows:  "The  expenses  of  the  referees, 
includlnflT  those  of  a  surveyor  and  his  as- 
sistant when  employed,  shall  be  ascertained 
and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by 
law  to  the  referees,  and  such  attorney's 
fees  expended  for  the  common  benefit,  both 
for  plaintiff  and  defendants,  as  the  court 
shall  deem  just  and  proper,  shall  be  ap- 
portioned amons  the  different  parties  to 
the  action."— Stats.  1871-72,  p.  280. 


§  769.    A  LIEN  ON  AN  TTNDIVIDED  INTEREST  OF  ANY  PARTY  IS  A 

CHARGE  ONLY  ON  THE  SHARE  ASSIGNED  TO  SUCH  PARTY.    When  a 

lien  is  on  an  undivided  interest  or  estate  of  any  of  the  parties,  such  lien,  if  a 

partition  be  made,  shall  thenceforth  be  a  charge  only  on  the  share  assigned  to 

such  party;  but  such  share  must  first  be  charged  with  its  just  proportion  of  the 

costs  of  the  partition,  in  preference  to  such  lien. 

History:     Enacted  March  11,  1872,  re-enactment  of  {281  Practice 
Act 

As  to  Ueas  In  ceaeral,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  fif  2872  et  seq.  and  notes. 


§  770.    ESTATE  FOR  LIFE  OR  YEARS  HAY  BE  SET  OFF  IN  A  PART 

OF  THE  PROPERTY  NOT  SOLD,  WHEN  NOT  ALL  SOLD.    When  a  part  of 

the  property  only  is  ordered  to  be  sold,  if  there  be  an  estate  for  life  or  years, 

in  an  undivided  share  of  the  whole  property,  such  estate  may  be  set  oflF  in  any 

part  of  the  property  not  ordered  to  be  sold. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  282  Practice 
Act 

§771.  APPLICATION  OF  PROCEEDS  OF  SALE  OF  ENOXTMBERED 
PROPERTY.  The  proceeds  of  the  sale  of  encumbered  property  must  be 
applied  under  the  direction  of  the  court,  as  follows : 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the  action ; 

2.  To  pay  the  costs  of  the  reference ; 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in  their  order  of  priority, 
by  payment  of  the  sums  due  and  to  become  due ;  the  amount  due  to  be  verified 
by  affidavit  at  the  time  of  payment; 
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4.   The  residue  among  the  owners  of  the  property  sold,  according  to  their 

respective  shares  therein. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  273  Practice 


Act. 

Co  apportlonmeBt  of  co«tJi  of  pro«ce4« 
see.  ante,  §  768. 

<o   mttormt^m  fees,  costs  lBcliide»  see, 

9f  796,  798  and  notes. 

^m  ce«tSt  tmUgamemt  for,  kow  emforeed* 
I>o8t,   i  796  and  note. 

<o  99mU  Ucm  of  widlTided  skare, 
to*  see,  post,  |  796  and  note. 


As  to  eosts  of  partltloa  sad  lleas  oa 
shares  of  pareeaers,  see.  post,  S  1196  and 
note. 

As  to  eostSy  wkea  restricted  to  certala 
partlesf  see,  post,   S  796. 

As  to  cost  of  pre^Ioas  lltlvatloa  lacnrred 
hr  oae  tcaaatt  see,  post,  S  798. 


§772.  PARTY  HOLDING  OTHER  SEOURITIES  HAY  BE  REQUIRED 
FIBST  TO  EXHAUST  THEM.  Whenever  any  party  to  an  action,  who  holds  a 
lien  upon  the  property,  or  any  part  thereof,  has  other  securities  for  the  pay- 
ment of  the  amount  of  such  lien,  the  court  may,  in  its  discretion,  order  such 
seenrities  to  be  exhausted  before  a  distribution  of  the  proceeds  of  sale,  or  may 
order  a  just  deduction  to  be  made  from  the  amount  of  the  lien  on  the  property, 

on  account  thereof. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  284  Practice 
Act 


to 


oa  lleakolder  of  aotlce  to  appear,  see.  ante,  i  762. 


§  773.     PROCEEDS  OF  SALE,  DISPOSITION  OF.    The  proceeds  of  sale  and 

tlie  securities  taken  by  the  referees,  or  any*  part  thereof,  must  be  distributed  by 

them  to  the  persons  entitled  thereto,  whenever  the  court  so  directs.    But  in 

case  no  direction  be  given,  all  of  such  proceeds  and  securities  must  be  paid 

into  court,  or  deposited  therein,  or  as  directed  by  the  court. 

History:     Enacted  March  11,  1872,  re-enactment  of  {  286  Practice 
Act. 

oa    eoaMnaatloa    of 


!•      AVPeal    froai    order    coaflnalav    sale 

may  1>e  talcen  by  purchaser,  as  he  thereby 
becomeJi  quasi  party  to  suit. — Hammond  y. 
CaUle&ud.  Ill  Cal.  206.  214,  62  Am.  St.  Rep. 
1C7,   4S    I*ac.  607. 

m.m.   to    a*  appeal  lyteir  froai  order  settlav 
voiterecs'  report,  see,  ante,  §  776,  note 


As    to    coaTejraaeei 
sale,  see,  post,  §  786  and  note. 

As  to  deposit  la  coart,  see,  ante,  \\  672- 
674  and  notes;  post,  \  2104. 


I»ar.    9. 

§  774«  WHEN  PAID  INTO  COURT,  THE  CAUSE  MAY  BE  CONTINUED 
FOB  THE  DETERMINATION  OF  THE  CLAIMS  OF  THE  PARTIES.  When 
the  proceeds  of  the  sale  of  any  share  or  parcel  belonging  to  persons  who  are 
parties  to  the  action,  whether  known  or  unknown,  are  paid  into  courts,  the 
action  may  be  contioued  as  between  such  parties,  for  the  determination  of  their 
respective  claims  thereto,  which  must  be  ascertained  and  adjudged  by  the 
court.  Further  testimony  may  be  taken  in  court,  or  by  a  referee,  at  the  discre- 
tion of  the  court,  and  the  court  may,  if  necessary,  require  such  parties  to 
the  facts  or  law  in  controversy,  by  pleadipgs,  as  in  an  original  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  286  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  State,  and 
Amdts.  1900-1,  p.  164,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  607, 
Kerr's  SUts.  and  Amdts.  1906-7,  p.  464. 

^^  «a«ertalalBs  tbe  sbsres  of  the  sev-  As    to    dlrei*tloaN    to    referees    eoaeeralns 

aarttea,   see.  ante,   \  769.  proeeeds  of  sale,  see,  post,  9  785  and  note. 

IfMSS 
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SALB  BY  RBFEREBS*-TE»MS   OF  SALE — SECURITIES. 


ll>t.  I 


§  776.    SALES  BY  REFEREES  MUST  BE  BY  PUBLIC  AUCTION.     [AT 

PRIVATE  SALE  WHEN.]    All  sales  of  real  property  made  by  referees  under 

this  chapter  must  be  made  at  public  auction  to  the  highest  bidder,  upon  notice 

given  in  the  manner  required  for  the  sale  of  real  property  on  execution  unless 

in  the  opinion  of  the  court  it  would  be  more  beneficial  to  the  parties  interested 

to  sell  the  whole  or  some  part  thereof  at  private  sale ;  the  court  may  order  or 

direct  such  real  property,  or  any  part  thereof,  to  be  sold  at  either  public 

auction  or  private  sale  as  the  referee  shall  judge  to  be  the  most  beneficial  to 

all  parties  interested.    If  sold  at  public  auction  the  notice  must  state  the  terms 

01  sale  and  if  the  property  or  any  part  thereof  is  to  be  sold  subject  to  a  prior 

estate,  charge  or  lien,  that  must  be  stated  in  the  notice.    If  the  sale  is  ordered 

made  at  either  public  auction  or  private  sale,  the  sale  at  private  sale  shall  be 

conducted  in  the  manner  required  in  private  sales  of  real  property  of  estates  of 

deceased  persons. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  587  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  164,  held  unconstitutional,  see  history,  §5  ante; 
amendment  approved  April  19,  1909,  Stats,  and  Amdts.  1909,  p.  1001. 


Aa  to  eondnct  of  sale,  see,  ante,  §5  694 
et  seq. 

Aji  to  notice  of  execntlon  sales,  see,  ante, 
59  692.  693. 

,    As   to   refusal  of   pnrekaser  to   pay  pur- 
chase-moaey*  see,  ante,  9  696. 


As  to  sale  of  farau  of  lots  separately*  see. 
post,  9  782. 

As  to  terms  of  sale  to  be  made  kaowa  at 
time  thereof,  see,  post,  9  782. 


§  776.    THE  COURT  MUST  DIBEOT  THE  TEBM8  OF  SALE  OB  CREDIT. 

The  court  must,  in  the  order  for  sale,  direct  the  terms  of  credit  which  may  be 

allowed  for  the  purchase-money  of  any  portion  of  the  premises  of  which  it  may 

direct  a  sale  on  credit,  and  for  that  portion  of  which  the  purchase-money  is 

required,  by  the  provisions  hereinafter  contained,   to  be  invested  for  the 

benefit  of  unknown  owners,  infants,  or  parties  out  of  the  state. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  288  Practice 
Act. 


1.  Imperfect  title — Need  not  be  takea, 
refrardless  of  eoadltions  of  sale. — Conced- 
ing that  the  rule  of  caveat  emptor  appUed 
to  Judicial  sales  generally,  and  that  an  or- 
der of  sale  was  silent  as  to  any  conditions 
relating  to  the  validity  or  invalidity  of  the 
title  to  be  acquired  by  the  purchase  there- 
under; and,  further  conceding,  that  the  ref- 


eree derived  no  power  from  the  statute,  or 
the  order  of  sale,  to  stipulate  with  the  pur- 
chaser that  the  title  should  be  good  aAd 
free  from  Imperfections  or  the  sale  be  void. 
It  does  not  follow  that  the  purchaser  was 
bound  to  accept  an  imperfect  title. — Ham- 
mond V.  Cailleaud.  Ill  Cal.  206,  217,  52  Am. 
St.  Rep.  167,  48  Pac.  607. 


§  777.    REFEREES  HAY  TAKE  SECURITIES  FOR  PUROHASE-MONEY. 

The  referees  may  take  separate  mortgages  and  other  securities  for  the  whole, 
or  convenient  portions  of  the  purchase-money,  of  such  parts  of  the  property  as 
are  directed  by  the  court  to  be  sold  on  credit,  for  the  shares  of  any  known 
owner  of  full  age,  in  the  name  of  such  owner ;  and  for  the  shares  of  an  infant,  in 
the  name  of  the  guardian  of  such  infant ;  and  for  other  shares,  in  the  name  of 
the  clerk  of  the  county  and  his  successors  in  office. 

History:     Enacted  March  11,  1872,  re-enactment  of  $  289  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84). 

As  to  how  aecnrltlea  for  parcbaiie-moBer  ■h«li  be  takea  at  sale,  see,  post,  {789. 
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XI«.  :X,  CM.  IV.]  COMPBNSATION-^COVRT  TO  FIX — ^PURCHASER.  §§778-789 

§  778.  TENANTS  WHOSE  ESTATE  HAS  BEEN  SOLD  SHALL  BEOErTE 
COMPENSATION.  The  person  entitled  to  a  tenancy  for  life,  or  years,  whose 
estate  has  been  sold,  is  entitled  to  receive  such  sum  as  may  be  deemed  a  reason- 
able satisfaction  for  such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  by  an  instrument  in  writing,  filed  with  the  clerk  of 
the  court  Upon  the  filing  of  such  consent,  the  clerk  must  enter  the  same  in 
the  minutes  of  the  court. 

History;     Enacted  March  11,  1872,  re-enactment  of  §  290  Practice 
Act. 

§  779.     THE  OOUBT  HAY  FIX  SUCH  COMPENSATION.    If  such  consent 

be  not  ^ven,  filed,  and  entered  as  provided  in  the  last  section,  at  or  before 

a  judgment  of  sale  is  rendered,  the  court  must  ascertain  and  determine  what 

proportion  of  the  proceeds  of  the  sale,  after  deducting  expenses,  will  be  a  just 

and  reasonable  sum  to  be  allowed  on  account  of  such  estate,  and  must  order 

the  same  to  be  paid  to  such  party,  or  deposited  in  court  for  him,  as  the  case 

may  require. 

History:     Enacted  March  11,  1872,  re-enactment  of  §291  Practice 
Act. 

§780.     THE  COUBT  MUST  PROTECT  TENANTS  UNKNOWN.     If  the 

persons  entitled  to  such  estate  for  life  or  years  be  unknown,  the  court  must 

provide  for  the  protection  of  their  rights  in  the  same  manner,  as  far  as  may  be, 

aa  if  they  were  known  and  had  appeared. 

History:     Enacted  March  11,  1872,  re-enactment  of  $  292  Practice 
Ac^t. 

§  781.     THE  COUBT  MUST  ASCERTAIN  AND  SECTTBE  THE  VALUE.  OF 

rUTUBX  CONTINGENT  OB  VESTED  INTEBESTS.    In  all  cases  of  sales, 

when  it  appears  that  any  person  has  a  vested  or  contingent  future  right  or 

estate    in  any  of  the  property  sold,  the  court  must  ascertain  and  settle  the 

proportional  value  of  such  contingent  or  vested  right  or  estate,  and  must  direct 

such  proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over, 

in  sucli  manner  as  to  protect  the  rights  and  interests  of  the  parties. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  293  Practice 
Act. 

§782.  TEBMS  OF  SALE  MUST  BE  MADE  KNOWN  AT  THE  TIME. 
LOTS  MUST  BE  SOLD  SEPABATELY.  In  all  cases  of  sales  of  property  the 
terms  must  be  made  known  at  the  tiine ;  and  if  the  premises  consist  of  distinct 
farms  or  lots,  they  must  be  sold  separately. 

History:     Enacted  March  11,  1872,  re-enactment,  ot  t  294  Practice 

•f  Botlce  of  sale,  see,  ante,  9  776. 

§  783.  WHO  MAY  NOT  BE  PUBOHASEBS.  Neither  of  the  referees,  nor 
^ny  person  for  the  benefit  of  either  of  them^  can  be  interested  in  any  pur- 
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chase ;  nor  can  a  guardian  of  an  infant  party  be  interested  in  the  purchase  of 

any  real  property,  being  the  subject  of  the  action,  except  for  the  benefit  of  the 

infant.    All  sales  contrary  to  the  provisions  of  this  section  are  void. 

History:     Enacted  March  11,  1872,  re-enactment  of  {  296  Practice 
Act. 


WHO  MAY  BE  PUBCHA8EB. 

1.  Liability   of   defaulting   purchaser — ^Flzed 

by  resale  on  same  terms. 

2.  Trustee  may  purchase  at  own  sale. 

1.  Liability  of  defaoltlnv  pnrcliaBev— 
Fixed  by  resale  on  aame  terms. — Where 
purchaser,  without  cause  or  excuse,  refused 
to  take  property  after  sale  in  partition, 
and  deliberately  intended  to  suffer  all  legral 
consequences  of  such  refusal,  resale  could 
not  be  either  Just  or  leffal  mode  of  ascer- 
taining his  liability,  unless  made  upon  same 
terms  and  conditions  as  those  under  which 


he  purchased  the  property. — ^Hammond  ▼. 
Ganieaud,  111  Cal.  206,  216,  58  Am.  St.  Rep. 
167,.  43   Pac.   607. 


2,     Trastee  may  pnrehase  at  owa  Mile. — 

The  rule  forbidding  a  trustee  to  purclia.se 
at  his  own  sale  does  not  apply  to  a  pur- 
chase at  a  partition  sale,  made  pursua,nt 
to  a  decree  in  equity  of  a  court  of  foreig-n 
Jurisdiction,  which  has  acquired  Jurisdic- 
tion of  the  parties,  notwithstanding  the 
property  was  distributed  "in  trust"  in  a 
probate  proceediner  by  a  court  of  this  state. 
—Plant  V.  Plant,  171  Cal.  765,  154  Pac. 
1058. 


§  784.  REFEREES  MUST  HAKE  A  REPORT  OF  THE  SALE  TO  THE 
OOtTRT.  After  completing  a  sale  of  property,  or  an  part  thereof  ordered  to 
be  sold,  the  referees  must  report  the  same  to  the  court,  with  a  description  of 
the  different  parcels  of  land  sold  to  each  purchaser;  the  name  of  the  purchaser ; 
the  price  paid  or  secured ;  the  terms  and  conditions  of  the  sale,  and  the  securi- 
ties, if  any,  taken.  The  report  must  be  filed  in  the  office  of  the  clerk  of  the 
county  in  which  the  action  is  brought.  Thereafter  any  purchaser,  or  any  party 
to  the  action,  may,  upon  ten  days'  notice  to  the  other  parties  who  have 
appeared  therein,  and  also  to  the  purchaser  if  he  be  not  the  moving  party,  move 
the  court  to  confirm  or  set  aside  any  sale  or  sales  i^o  reported.  Upon  the 
hearing,  the  court  must  examine  the  return  and  report  and  witnesses  in 
relation  to  the  same,  and  if  the  proceedings  were  unfair,  or  the  sum  bid  dis- 
proportionate to  the  value,  and  if  it  appears  that  a  sum  exceeding  such  bid  at 
least  ten  per  cent,  exclusive  of  a  new  sale  may  be  obtained,  the  court  may 
vacate  the  sale  and  direct  another  to  be  had,  of  which  notice  must  be  given,  and 
the  sale  conducted  in  all  respects  as  if  no  previous  sale  had  taken  place.  If  an 
offer  of  ten  per  cent  more  in  amount  than  that  named  in  the  return  be  made  to 
the  court,  in  writing,  by  a  responsible  person,  it  is  in  the  discretion  of  the 
court  to  accept  such  offer  and  confirm  the  sale  to  such  person,  or  to  order  a 
new  sale. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  296  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  164,  held  unconstitutional,  see  history,  §  g  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  465;  April  19,  1909,  SUts.  and 
Amdts.  1909,  p.  1002. 


BEPORT  OP  SALE—CONFIRMATION, 

ETC. 

i.  Objections  to  report — Time  for. 

2.  Order  confirming  sale — Fixes  liability  of 

purchaser. 

3.  Purchaser  at  sale,  not  appealing — ^Bound 

to  complete  purchase. 


4.  Price,  inadequacy  of — Shown  from  selling 

price  and  market  value. 

5.  Same  —  Such  as  to  justify  inference  of 

fraud. 

6.  Purchaser  refusing  to  pay  and  take,  deed 

— Must  pay  difference  between  priees 
at  first  and  second  sales. 
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CM.  IV. 


ORDER   OF  CONFIRMATION — ^RESALiS,  WHEN. 


§784 


9, 


10. 


7.  Beferee — Can  not  diselaiin  obligation  on 
eontiact  to  prosecute  action. 

8.  Referees'  report — Power  to  confirm  or  te- 
fuse,  not  arbitrary,  but  rests  on  sound 
judicial  discretion. 

Resale — Not  just  test  of  damage  if  pur- 
chaser, at  first,  not  informed  as  at  sec- 
ond sale.- 

Sale  bj  referee  —  Conclusiye,  if  owners 
^ith   knowledge   obtained  confirmation. 

11.  Same — rNot    conclusively    deemed    valid, 

purchaser  affected  hj  representation  by 
officer. 

12.  Same — Not  confirmed  if  error  of  officer 

^rould  make  it  unconscionable. 

13.  Value  at  time  of  sale — Not  at  hearing  on 

eonfirmation,  considered. 

1.  ObJc«tlOBa   to   report— Time   for. — The 

time  for  a  co-tenant  to  make  objections  to 
flndlzifiTs  In  partition  la  when  the  report  of 
ttie  referees  is  made  to  the  court. — East 
Shore  Co.  v.  Richmond  Belt  R.,  172  Cal. 
174,    165    Pac.   999. 

2.  Order  eonflrmlnip  ««le— Fixes  liability 
mt  ygehjmcr. — If.  without  resale,  referee, 
aader  decree  of  partition,  has  brouerht  suit 
aflrainst  defendant,  purchaser,  to  recover 
unpaid  purchase-money,  action  can  prop- 
erijr  be  sustained,  because  order  conflrmingr 
aale.  not  havinsT  been  appealed  from,  abso- 
Intelx  fixes  defendant's  liability  as  pur- 
chaser; but  he  is  not  concluded,  by  his  fail- 
ure to  appeal,  from  showingr  the  terms  of 
Ills  purchase  to  have  been  different  from 
those  of  second  sale. — Hammond  v.  Cail- 
leaud.  Ill  Cal  206.  220,  52  Am.  St.  Rep. 
1«7.    4»    Pac.  BOT. 

S.  PiMreluwer  at  sale,  sot  appeallajr^ 
mmmmM  te  eomplete  purehsse.^ — Where,  in 
action  tor  partition,  referee  made  sale  and 
decree  became  final  after  confirmation  of 
sale.  i>-urchaser,  being  then  party  having 
riffht  of  appeal,  who  did  not  appeal,  was  - 
concluded  by  order  of  confirmation!  and 
lefirally  bound  to  complete  his  pur- 
-Hammond  v.  Cailleaud,  111  Cal.  206, 
?15.    52    Am.  St.  Rep.   167,   43  Pac.   607. 

laadeqiiacy  of  —  Skowa  from 
sad  market  valne. — In  those 
-srhere  Inadequacy  of  price  has  been 
held  to  be  sufficient  to  Justify  order  of  re- 
scale,  difference  between  selling  price  and 
actual*  naarket  value  was  shown  to  amount 
to  considerable  sum,  and  that  sum  was 
l^ven.  3.nd  court  had  tangrible  evidence  upon 
whicb  to  base  his  discretion. — ^Dunn  v. 
T»onn.    137  Cal.  61,  60.  69  Pac.  847. 

S*  gmiS"  »8aek  mm  to  Jsstlfy  isfereaee  of 
fi^s^d^ — ^Tbere  is  not  entire  agrreement  by 
appell&te  tribunals  as  to  when  mere  inad- 
eaoAcy  of  price  will  Justify  order  of  resale. 
althouirli  w^eifiTht  of  authority  seems  to  hold 
to  rule  that  there  must  be  something  more 
than  mere  Inadequacy — i.  e.,  that  inade- 
qnaey  tnu»t  be  such  as  to  Justify  inference 
Qf  fraud,  ar  inadequacy  must  be  so  flrross 
as  to  abode  conscience. — ^Dunn  v.  Dunn,  187 
CaO.   H.   59,    6»  Pac.  847. 


6.  Pnrclioser  refuninff  to  pay  aad  take 
deed— Moot  pay  dilfereace  ket^weea  priees 
mt  first  aad  second  sales* — Code  provisions 
recognize  accepted  bid  as  sale,  and  success- 
ful bidder  as  purchaser.  Under  this  and 
next  succeeding:  section,  if  purchaser  re- 
fuses to  pay  price  bid,  and  to  take  deed, 
and  resale  is  made  at  less  price,  first  pur- 
chaser ia  liable  for  difference. — Dunn  v. 
Dunn,  187  Cal.  51,  69,  69,  Pac.  847. 

7.  Referee— Can  not  disclaim  oUfvstloa 
OB  eontmet  to  proseeiite  aetloB« — The  rigrht 
of  referee,  making  sale  under  decree  in 
partition,  to  prosecute  action  based  upon 
contract  made  with  purchaser  for  purpose, 
means  that  he  should  not  be  permitted  to 
disclaim  obligration  upon  contract«  because 
he  had  no  power  to  make  it,  and;  there- 
fore, it  would  not  constitute  any  part  of 
terms  and  conditions  of  sale,  and  purchaser 
may  use  it  for  purpose  of  showing  that 
terms  of  second  sale  were  different. — ^EEam- 
mond  V.  Cailleaud,  111  Cal.  206,  280,  52  Am. 
St.   Rep.   167.    48    Pac.    607. 

8.  Referees'  report— Power  to  eonflrm  or 
refuse,  aot  arbitrary,  bat  rests  oa  sovad 
Jndieial  dlseret  ion.— Court  doubtless  has 
power  to  confirm  or  refuse  to  confirm,  but 
this  is  not  arbitrary  power;  it  is  neither 
more  nor  less  than  sound  Judicial  discre- 
tion, and  must  be  exercised  with  Just  r6- 
firard  to  riffhts  of  all  concerned. — ^Dunn  v. 
Dunn,  187  Gal.  51,  59,  69  Pac.  847. 

••  Resale— Not  iumt  test  of  damage  If 
pnrcbsser,  at  flrst^  aot  laformed,  as  at 
seeoad  sale* — ^If,  by  latest  terms  and  con- 
ditions of  sale,  party  was  led  to  bid  more 
for  property, — to  any  material  extent,  at 
least, — than  he  would  if  he  had  been  in- 
formed as  purchaser  was  at  second  sale, 
that  he  must  take  title  as  it  was,  whether 
defective  or  fibt,  it  is  obvious  that  resale 
would  not  furnish  any  Just  measure  of 
damagres  in  an  action  to  recover  deficiency. 
— Hammond  v.  Cailleaud,  111  Gal.  806,  219, 
52  Am.  SL  Rep.  167,  48  Pac.  607. 

10.  Sale  by  referee— Coaelnslve^  if  own- 
As  witb  knowledge  obtained  eonflrmatlon. 

— If  referee,  makingr  sale  in  action  of  par- 
tition, has  entirely  omitted  to  publish  notice 
of  sale,  and  has  made  private  contract  for 
sale  of  property,  and  owners  (creditors  not 
beinff  affected)  have  been  satisfied  with 
terms  of  sale  and  price  obtained,  and  with 
knowledsre  of  facts,  have  obtained  its  con- 
firmation, sale  so  confirmed  will  be  valid, 
and  they  can  not  thereafter  object  that 
they  are  not  bound  by  acts  of  referee, 
thouffh  made  without  authority. — Hammond 
V.  Cailleaud,  111  Cal.  206,  219,  52  Am.  St. 
Rep.   167,    43  Pac.   607. 

11.  Sane— Not  eoaelnaively  deemed  valid, 
pnrebaser  alfeeted  by  representation  by 
ofllcer.-s— It  is  not  true  that  purchasers  are 
conclusively  bound  to  know  limits  of  power 
of  ofllcer  making:  sale  in  partition,  but 
they  are  affected  by  representation  made 
by  ofllcer,  and  by  any  terms  and  conditions 
driven  and  imposed  by  him,  and,  therefore. 


1950 


f  g  785,  78« 


VOX VU VANCE— L.IBN.HOI^OBR    PLRCUASER. 


lPt.U. 


sale  is  hot,  for  purpose  of  confirmation,  as 
well  as  for  all  other  purposes,  to  be  con- 
clusively deemed  to  have  been  regrular  and 
valid. — Hammond  v.  Callleaud,  111  Cal.  206, 
217,   52  Am.   St.  Rep.   167,   43  Pac.   607. 

12.     Same— Not  conflrnied  If  error  of  ofll- 
c«>r  wonld  make  It  nnconaclonable* — For  any 

error,  irregrularlty,  or  misrepresentation  of 
an  officer  makingr  sale  in  action  of  parti- 
tion, whether  intentional  or  otherwise, 
whereby  purchaser  has  been  misled  to  his 
prejudice  to  such  extent  as  to  make  it  un- 
conscionable  that  his  contract  of  purchase 


should  be  enforced  agrainst  him,  sale  will 
not  be  confirmed. — Hammond  v.  Callleaud, 
111  Cal.  206,  219.  52  Am.  St.  Rep.  167,  43 
Pac.  607. 

13.  Value  at  time  of  rale— Not  at  hear- 
iBff  oa  coaflrmatlOB,  considered. — Court 
must  look  to  value  of  property  at  time  of 
sale,  and  not  at  time  when  question  of  con- 
firmation is  before  court,  unless  these  pe- 
riods so  nearly  coincide  as  to  Justify  pre- 
sumption that  no  change  in  values  has 
taken  place. — Dunn  v.  Dunn,  187  Cal.  51,  €0, 
69  Pac.  847. 


§  786.    IF  OONFIBMED,  OONVETANOES  HAY  BE  EXECUTED.    If  the 

sale  is  confirmed  by  the  court,  an  order  must  be  entered,  directing  the  referees 
to  execute  conveyances  and  take  securities  pursuant  to  such  sale,  which  they 
are  hereby  authorized  to  do.  Such  order  may  also  give  directions  to  them 
respecting  the  disposition  of  the  proceeds  of  the  sale. 

[Refusal  of  purchaser  to  pay  amount  of  bid — Procedure.]    If  the  purchaser, 

after  the  confirmation  of  the  sale,  refuses  to  pay  the  amount  of  his  bid,  the 

referees  may  again  sell  the  property  at  any  time  to  the  highest  bidder,  and  if 

any  loss  is  occasioned  thereby  the  referees  may  recover  the  amount  of  such 

loss  and  the  cost  from  the  bidder  so  refusing,  or  the  referees,  without  making  a 

resale,  may  maintain  an  action  against  the  purchaser  for  the  amount  of  his  bid. 

History:  E3nacted  March  11,  1872,  re-enactment  of  S  297  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  165,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 


CONVEYANCE  EXECUTED,  WHEN. 

1.  Mistake — Correction  in  equity. 
2,3.  Title  of  purchaser — In  general. 

A«  to  avreement  aa  to  iilisrea  of  proceeda 
of  sale,  flllnff  of,  see,  post,  §  790. 

Aa  to   dlapoaltloB   of   proceeda   to   protect 
fntnrc  Intereata,  see.  ante,  §  781. 

Aa  to  dlatrlbntloB  of  proeceda,  see,  ante, 
S  773. 

Aa  to  cncninbered  property*  applleattoa  dt 
proeeeda  of  aale  of,  see,  ante.   §  771. 

Aa  to  flmardian,  may  receive   proeeeda  of 
aale,    see.    post.    !§  798,    794. 

That     Infant'a     abare     may     be     paid     to 
arnardiaa,  see,  post,  9  793. 

Aa  to  liena,  proeeeda  of  aale  to  be  applied 
to   diacbaripe   of,   see.   ante.    §  771. 

A  a   to   proeeeda,  talciBip   teatlnioay  to  de- 
termine   riipbta    to,    see,    ante,    9  774. 

Aa   to   aale,  aeenritiea,   and  receipt   for  to 
be  tiled,  see,   post,   9  790. 

Aa    to   nnlcno^rn    or    abaent    parties,    pro- 
eeeda  beloBffiBK  to,  see.   post,    9  791. 

1.     Ill iatalce— Correction  in  eqaitr. — Where 
by  reason   of  mistake   of   referee   in   using 


wrong  map  in  making  partition,  land  not 
Included  in  complaint,  or  in  interlocutory 
decree,  and  which  is  adversely  possessed  by 
one  not  party  to  action,  is  set  off  and  con- 
firmed to  one  of  parties,  final  decree  may 
be  set  aside  as  to  such  property  by  suit  In 
equity. — Sullivan  v.  Lurasden,  118  Cal.  664. 
668.    60   Pac.    777. 

2.  Title    of    pnrebaaer— la    general. — The 

sale  under  a  partition  decree  is  a  Judicial 
sale,  and  the  rule  in  execution  sales  is  ap> 
plicable  that  the  purchaser  "takes  the  pre> 
else  interest  of  the  defendant,  and  after- 
acquired  title  by  the  seller  does  not  pass 
to  the  purchaser." — ^Potrero  Nuevo  Land  Co, 
V.  All  Persons,  29  Cal.  App.  743,  166  Pac. 
876. 

3.  Under  a  partition  sale  made  by  the 
holders  of  ninety-nine  year  terms  In  beach 
and  water  lots  of  the  city  and  county  of 
San  Francisco,  the  purchasers  acquire  the 
interests  of  the  partitioners  at  the  time 
and  nothing  more,  and  the  purchase  by  one 
of  them  subsequent  to  the  partition  sale  of 
the  reversionary  interests  of  the  state 
therein,  does  not  inure  to  the  benefit  of  his 
copurchasers. — Potrero  Nuevo  Land  Co.  v. 
All  Persons,   29  Cal.  App.  743.   166  Pac.   87€. 


§786.    PBOOEEDINO  IF  A  LIEN-HOLDEB  BECOME  A  PUBOHASBB. 

When  a  party  entitled  to  a  share  of  the  property,  or  an  encumbrancer  entitled 
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Tit.  X,  CU^  IV.]  RBCORDATIOX^IN VESTMENT  IN  NAME  OP  CLERK.  H  787-790 

to  have  his  lien  paid  out  of  the  sale,  becomes  a  purchaser,  the  referees  may 

take  his  receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs  to  him. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  298  Practice 
Act. 

§  787.  CONVETANCES  MUST  BE  RECORDED,  AND  WILL  BE  A  BAR 
AOAHTST  PARTIES.  The  conveyances  must  be  recorded  in  the  county  where 
the  premises  are  situated,  and  shall  be  a  bar  against  all  persons  interested  in* 
the  property  in  any  way  who  shall  have  been  named  as  parties  in  the  action, 
and  against  all  such  parties  and  persons  as  were  unknown,  if  the  summons  was 
served  by  publication,  and  against  all  persons  claiming  under  them,  or  either 
of  them,  and  against  all  persons  having  unrecorded  deeds  or  liens  at  the  com- 
mencement of  the  action. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  299  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  326. 


Am  So  recording  of  InatruiueBtM  veaerallr,  see  Kerr's  Cyc.  Civ.  Code,  2d.  ed.,  S9  115S 
ec   seQ.    and  notes. 

§788.  PROCEEDS  OF  SALE  BELONOINO  TO  PARTIES  UNKNOWN 
MUST  BE  INVESTED  FOR  THEIR  BENEFIT.  When  there  are  proceeds  of 
a  fsale  belonging  to  an  unknown  owner,  or  to  a  person  without  the  state,  who  has 
no  le^al  representative  within  it,  the  same  must  be  invested  in  bonds  of  this 

state  or  of  the  United  States,  for  the  benefit  of  the  persons  entitled  thereto. 

History:     Enacted  March  11,  1872,  re-enactment  of  {  300  Practice 
Act. 

CO  vro«eeda  of  sale  bclonvinar  to  nnknoiprii  or  absent  parties»  see.  post,  9  791. 


§  789.  INVESTMENT  MUST  BE  MADE  IN  THE  NAME  OF  THE  CLERK 

OF  THE  COUNTY.    When  the  security  of  the  proceeds  of  sale  is  taken,  or 

^rhen  an  investment  of  any  such  proceeds  is  made,  it  must  be  done,  except  as 

herein  otherwise  provided,  in  the  name  of  the  clerk  of  the  county  where  the 

papers  are  filed,  and  his  successors  in  office,  who  must  hold  the  same  for  the 

use  and  benefit  of  the  parties  interested,  subject  to  the  order  of  the  court. 

History:     Enacted  March  11,  1872,  re-enactment  of  $  301  Practice 
Act. 

j^j^   to  iMortsases  and  BecurltleB  for  parchaac-money,  see,  ante,  §  777. 

§790.  WHEN  THE  INTERESTS  OF  THE  PARTIES  ARE  ASCER- 
TAIMED,  SECURITIES  MUST  BE  TAKEN  IN  THEIR  NAMES.  When  the 
jiecurity  is  taken  by  the  referees  on  a  sale,  and  the  parties  interested  in  such 
a^ecurity,  by  an  instrument  in  writing,  under  their  hands,  delivered  to  the 
referees,  agree  upon  the  shares  and  proportions  to  which  they  are  respectively 
entitled,  or  when  shares  and  proportions  have  been  previously  adjadged  by  the 
eourt  such  securities  must  be  taken  in  the  names  of  and  payable  to  the  parties 
respectively  entitled  thereto,  and  must  be  delivered  to  such  parties  upon  their 
r'H'eipt  therefor.    Such  agreement  and  receipt  must  be  returned  and  filed  with 

the  clerk. 

History:     £hiacted  March  11,  1872,  re-enactment  of  S  302  Practice 
Act. 

-^  ^^  imt^Temt  mm  diabaraements,  see,  post.  As  to  sett  lair  oH  estate  for  life  or  yeara 

^^.  from  property  aot  sold,  see,  ante,  9  770. 


fttt  7111-784       DUTIES   OF   CL.BRK — UNBaUAL  PARTITION— SHARB  OF  INFANT.       |Pt.  1I» 

§  791.  DUTIES  OF  THE  GLEBE  HAKINO  INVESTMENTS.  The  clerk  in 
whose  name  a  security  is  taken,  or  by  whom  an  inyestment  is  made,  and  his 
successors  in  office,  must  receive  the  interest  and  principal  as  it  becomes  due, 
and  apply  and  invest  the  same  as  the  court  may  direct ;  and  must  deposit  with 
the  county  treasurer  all  securities  taken,  and  keep  an  account  in  a  book  pro- 
vided and  kept  for  that  purpose,  in  the  clerk's  office,  free  for  inspection  by  all 
persons,  of  investments  and  moneys  received  by  him  thereon,  and  the  disposi- 
tion thereof. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  303  Practice 
Act. 

§  792.  WHEN  UNEQUAL  PARTITION  IS  ORDERED,  COMPENSATION 
MAY  BE  ADJUDGED  IN  CERTAIN  CASES.  When  it  appears  that  partition 
can  not  be  made  equal  between  the  parties,  according  to  their  respective  rights, 
without  prejudice  to  the  rights  and  interests  of  some  of  them,  and  a  partition 
be  ordered,  the  court  may  adjudge  compensation  to  be  made  by  one  party  to 
another,  on  account  of  the  inequality;  but  such  compensation  shall  not  be 
required  to  be  made  to  others  by  owners  unknown,  nor  by  an  infant,  unless  it 
appears  that  such  infant  has  personal  property  sufficient  for  that  purpose,  and 
that  his  interest  will  be  promoted  thereby.  And  in  all  cases  the  court  has 
power  to  make  compensatory  adjustment  between  the  respective  parties, 
according  to  the  ordinary  principles  of  equity. 

History:    Enacted  March  11,  1872,  founded  on  fi  304  Practice  Act 

§  793.    THE  SHARE  OF  AN  INFANT  HAY  BE  PAID  TO  HIS  GUARD. 

IAN.    When  the  share  of  an  infant  is  sold,  the  proceeds  of  the  sale  may  be 

paid  by  the  referee  making  the  sale  to  his  general  guardian,  or  the  special 

guardian  appointed  for  him  in  the  action,  upon  giving  the  security  required  by 

law  or  directed  by  order  of  the  court 

History:     Bhiacted  March  11,  1872,  re-enactment  of  §  306  Practice 
Act. 

§  794.    THE  GUARDIAN  OF  AN  INSANE  PERSON  HAT  RECEIVE  THE 

PROCEEDS  OF  SUCH  PARTY'S  INTEREST.     The  guardian  who  may  be 

entitled  to  the  custody  and  management  of  the  estate  of  an  insane  person   or 

other  person  adjudged  incapable  of  conducting  his  own  aflPairs,  whose  interest 

in  real  property  has  been  sold,  may  receive  in  behalf  of  such  person  his  share 

of  the  proceeds  of  such  real  property  from  the  referees,  on  executing  with 

sufficient  sureties  an  undertaking,  approved  by  a  judge  of  the  cpurt,  that  he 

will  faithfully  discharge  the  trust  reposed  in  him,  and  will  render  a  true  and 

just  account  to  the  person  entitled  or  to  his  legal  representative. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  S06  Practice 
Act;  amendment  approved  March  10,  1880,  Code  Amdts.  1880  (C    C 
P.  pt),  p.  11. 

1,     ConstroctloB    of    ■ectlon — As    to    con-  fled  and  Included  In  Judgment  of  partition 

templatlon. — It  is  contemplated  by  this  sec-  Statute  does  not  say  that  costs  shail  In  all 

tion  that  costs  may  or  may  not  become  Hen  cases  become  lien,  but  that  "in  that  case*' 

upon    several    shares    of   parties   as   parties  — that    is,    when    they    are    "included    and 

to  whom  they  are  due  may  elect,  and  solu-  specified  In  Judarment" — they  become  lien  — 

tion  of  question  as  to  whether  they  become  Lacoste    v.    Eastland,   117   Cal.    673     $77     40 

lien  depends  upon  whether  they  are  sped-  Pac.  1046.                                         *         '          *  .*^ 
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§  795.    A  GUARDIAN  HAY  CONSENT  TO  PARTITION  WrTHOUT  AC- 
TION, AND  EXECUTE  RELEASE.    [Repealed.] 

History:  Enacted  March  11,  1872,  re-enactment  of  $  307  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  165,  held  unconstitutional,  see  history,  §  5  ante;  repeal  ap- 
proved March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  465. 

1.      G««irdlaB— Mar   consent   to   procednre  consent    to    niere   course    of    procedure   au- 

mmtM^rtm^d.  by  Mtatvte. — ^Under   this  section,  thorized  by  statute  and  coming  within  pur- 

S'eneral   suardian,   having  authority   to  ap-  view  of  action  itself. — Richardsoa  v.  Loupe, 

pear    tor    minor   in    action   for   partition,   it  80  Cal.  490,  600,  22  Pac.  227. 
'would   seem  that,  in  action,  guardian  may 

§  796.     COSTS  OF  PARTITION  A  LIEN  UPON  SHARES  OF  PARCENERS. 

The  costs  of  partition,  including  reasonable  counsel  fees,  expended  by  the 
plaintiff  or  either  of  the  defendants,  for  the  common  benefit,  fees  or  [of] 
referees,  and  other  disbursements,  must  be  paid  by  the  parties  respectively 
entitled  to  share  in  the  lands  divided,  in  proportion  to  their  respective  inter- 
ests therein,  and  may  be  included  and  specified  in  the  judgment.  In  that  case 
they  shall  be  a  lien  on  the  several  shares,  and  the  judgment  may  be  enforcied  by 
execution  against  such  shares,  and  against  other  property  held  by  the  respec- 
tive parties.  When,  however,  litigation  arises  between  some  of  the  parties 
only,  the  court  may  require  the  expense  of  such  litigation  to  be  paid  by  the 
parties  thereto,  or  any  of  them. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  308  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  326. 

COSTS  OF  PARTITION — ^LIEN  UPON  upon  evidence  of  amount  and  character  of 

SHARES.  labor"   performed     for     common     benefit. — 

Watson  V.  Sutro,   103  Cal.  169,   171.  37  Pac. 
2^  Amount  of  attorney's  fee.  201. 

2     Same — ^Evidenee    of    witnesses    or    experts  3*     Coats— Lien,  if  ape«lllcd  sad   iaelnded 

not  reqnired.  *"   Jndarmeiit.— It    ia   contemplated    by    this 

.  -           *A  A     ^A   i«-i„^-^   ;«  section  that  costs  may  or  may  not  become 

3.  Costa— Lien,   if   specified  and   included  in  ^en  upon  several  shares  of  parties,  as  par- 

judgment.  ties  to  whom  they  are  due  may  elect,  and 

4.  Defendants  liable  to  share  of  costs  of  par-      solution    of    question    as    to    whether    they 

tition.  ™*^    become    lien    depends    upon    whether 

*x       ^N_xvxii.         M    *.  ***®y  *'*®  8P«cifl©d  and  included  in  judgement 

5u  Lien    referred    to— One   that   takes   effect  ^f  partition.— Lacoste  v.  Eastland,  117  Cal 

without  docketing  judgment.  Q^z,  677,   49  Pac.   1046. 

«    Proeeeds  of  sale — Rights  of  plaintiffs  to,  ^     »»  *     ^     ^     ..  ^,      ^ 

^        iwS  b7  extent  of  intercut  less  their'     ^A.?*'!"*"*:  V*?**   *^,  ■'"T*   *',  7-^- 

xZ^JTZ^*  «Aafa   «t^  ^'  partition.— As   only   parties   "entitled    to 

snare  01  coexs,  eic.  ^^^^^  ^^  ^^^^^^  divided,"  defendants  are  un- 

i^a    «9   allowanee  of  eo«ts  at  law  and  la       der  law  liable  for  Just  proportion  of  costs 
see  note  16  Am.  Dec.  405.  o^    the    partition,    chargred    upon    interest 


jU,   ««   eoaf  1>  ae-eral,  see,  post,  §§  1021  "^^^""^   ^«;<>«f8    to    them,    although    interest 

-^^         -na  notes                         •  »'       '  was    nominally    altered    and    set    apart    in 

«t  aeQ.    *ncx  severalty  to  grantor.— Wickersham  v.  Den- 

Aa     <•    «••*■    *»    partition    aenemUy,    see  man,  68  Cal.  382,  388,  9  Pac.  723. 

note    ID   I^  R.  A    55.  ^     ^^^^  referred  to— One  that  takes  effeet 

Aa     <4^    *e««    of   referees,    see.    ante,    §  768  without  doeketln^  JndameBt.— Lien  referred 

MJhA    iK>at.    51028   and   note.  to  in  this  section   is  one  that   takes  elTect 

1.  ^Mjmammt  of  attorney's  fee  is  question  at  time  of  flllngr  of  notice  of  lis  pendens, 
of  fact  eaaentlally  within  province  of  trial  and  without  docketing:  judgrment;  and  ex- 
eourt  to  determine,  and  flndiner  in  that  re-  press  provision,  that  such  lien  may  be  ac- 
icard  "Will  not  be  disturbed  where  evidence  quired  In  particular  mode,  negratives  right 
iM  conflicting. — ^Watson  v.  Sutro,  103  Cal.  to  acquire  it  in  any  other  mode. — Lacoste  v. 
IS*.   17 J.    *7    Pac.   201.  Eastland.  117  Cal.  673,  677,  49  Pac.  1046. 

2.  fijimc— — )B^rIdenee  of  wltnesae»  or  ex-  <l.  Proeeeds  of  sale— Rliphts  of  plalntiffii 
^^rta  b»  m^^t  repaired  in  fixing  amount  of  to,  limited  by  extent  of  Interest,  lenii  their 
attorney'a    f«e«      ^^   may   be    fixed    by   court  share   of  costs,  etc. — Right   of   plaintiffs   in 
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f§  797-799  APPORTIONING   COUNSEL   FE:£S— ABSTRACT,  COSTS   OF.  IPt.  II, 

action  of  partition  to  proceeds  arisingr  from  share  of  costs  and  expenses  of  action,  and 

sale,  must  be  limited  by  extent  of  interest  subsequent   proceedingrs   must   be   deducted, 

they  acquire   in   premises   under  their  con-  — Ooodenow   ▼.   Ewer,    16   Cal.    461,    172,    76 

veyances;    from    this,    their    proportionate  Am.  Dec.  540. 

§  797.    THE  COTTBT,  BT  CONSENT,  MAT  APPOINT  SINGLE  REFEREE. 

[Repealed.] 

History:  Enacted  March  11,  1872,  re-enactment  of  §309  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
^900-1,  p.  165,  held  unconstitutional,  see  history,  S  5  ante;  repeal  ap- 
proved March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  465. 

Xlae   provlalona    of    thia   repealed    aeetlon    are    incorporated    In    the    1807    amendatCBt    t* 

9  763,  ante. 

§  798.    APPORTIONMENT  OF  COXTNSEL  FEES  AND  EXPENSES.    If  it 

appear  that  other  actions  or  proceedings  have  been  necessarily  prosecuted  or 

defended  by  any  one  of  the  tenants  in  common,  for  the  protection,  confirma- 

tion,  or  perfecting  of  the  title,  or  setting  the  boundaries,  or  making  a  survey 

or  surveys  of  the  estate  partitioned,  the  court  shall  allow  to  the  parties  to  the 

action,  who  have  paid  the  expense  of  such  litigation  or  other  proceedings,  all 

the  expenses  necessarily  incurred  therein,  except  counsel  fees,  which  shall  have 

accrued  to  the  common  benefit  of  the  other  tenants  in  common,  with  interest 

thereon  from  the  date  of  making  the  said  expenditures,  and  in  the  same  kind 

of  money  expended  or  paid,  and  the  same  must  be  pleaded  and  allowed  by  the 

court,  and  included  in  the  final  judgment,  and  shall  be  a  lien  upon  the  share  of 

each  tenant  respectively,  in  proportion  to  his  interest,  ani  shall  be  enforced  in 

the  same  manner  as  taxable  costs  of  partition  are  taxed  and  collected. 

History:  Original  section,  added  by  Act  April  1,  1872,  repeal  ap- 
proved March  24,  1874,  Code  Amdts.  1873-4,  p.  326;  enactment  of 
present  section  approved  February  14,  1876,  Code  Amdts.  1875-6, 
p.  98. 

§  799.  ABSTRACT  OF  TITLE  IN  ACTION  FOR  PARTITION.  COST  OF 
ALLOWED,  WHEN.  If  it  is  necessary  to  have  an  abstract  of  title  of  the  prop- 
erty to  be  partitioned,  the  plaintiff  may  procure  one  before  commencing  the 
action,  and  may,  in  his  complaint,  state  that  he  has  done  so,  and  that  the 
abstract  is  subject  to  the  inspection  and  use  of  all  the  parties  to  the  action, 
designating  a  place  where  it  will  be  kept  for  such  inspection.  Otherwise  the 
court  may,  upon  application  of  an>  one  of  the  parties,  authorize  him  to  procure 
an  abstract,  which,  when  made,  shall  be  kept  at  some  place  designated  by  the 
court  for  the  inspection  and  use  of  all  parties,  any  of  whom  is  entitled  to  make 
a  copy  thereof.  The  expense  reasonably  incurred  in  procuring  such  abstract 
must  be  allowed  to  the  party  incurring  it,  with  interest  thereon  from  the  com- 
mencement of  the  action,  if  it  had  been  procured  before  that  time,  otherwise 
from  the  time  of  payment. 

History:  Section  added  by  Act  April  1,  1872,  Stats.  1871-2;  amend- 
ment by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  165,  held  unconstitutional,  see  history,  §5  ante;  amendment 
approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608,  Kerr's  Stats, 
and  Amdts.  1906-7.  p.  465. 
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INTBREST   ALLOWED— WRITS    ABOLISHBD. 


f§  800-802 


§  800.  SAME.  HOW  MADE  AND  VERIFIED.  The  abstract  mentioned  in 
the  last  preceding  section  may  be  made  by  any  competent  searcher  of  records, 
and  need  not  be  certified  by  the  recorder  or  other  oiBcer,  but  instead  thereof 
it  must  be  verified  by  the  affidavit  of  the  person  making  it,  to  the  effect  that  he 
believes  it  to  be-  correct ;  but  tlie  same  may  be  corrected  from  time  to  time  if 
found  incorrect,  under  the  direction  of  the  court. 

History:     Section  added  by  Act  AprU  1,  1872,  Stats.  1871-2. 

§801.  rNTEBEST  ALLOWED  ON  DISBTTBSEMENTS,  WHEN.  When- 
ever, during  the  progress  of  the  action  for  partition,  any  disbursements  shall 
have  been  made,  under  the  direction  of  the  court  or  the  judge  thereof,  by  a 
party  thereto,  interest  must  be  allowed  thereon  from  the  time  of  making  such 
disbursements. 

History:     Section  added  by  Act  April  1,  1872,  SUts.  1871-2. 


CHAPTER  V. 
ACTIONS  FOR  THE  USURPATION  OF  AN  OFFICE  OR  FRANCHISE. 


1802. 
§803. 


1804. 


1805. 


Certain  writs  abolished. 

Action  may  be  brought  against  any 
party  usurping,  etc.,  any  office  or 
franchise. 

^Rme  of  person  entitled  to  office  may 
be  set  forth  in  the  complaint.  If 
fees  have  been  received  by  the 
usurper,  he  may  be  arrested. 

Judgment  may  determine  the  rights 
of  both  incumbent  and  claimant. 


§  806.     When  rendered  in  favor  of  applicant. 

§  807.  Damages  may  be  recovered  by  success- 
ful applicant. 

§  808.  When  several  persons  claim  Jthe  same 
office,  their  rights  may  be  deter- 
mined by  a  single  action. 

i  809.  If  defendant  found  guilty,  what  judg- 
ment to  be  rendered  against  him. 

1 810.  Undertaking  when  action  brought 
upon  information  of  private  party. 


§  802.     CERTAIN  WRITS  ABOLISHED.    The  writ  of  scire  facias  is  abol- 
ished. 

History:     Enacted  March  11,  1872;  amendment  approved  March  10» 
1880.  Code  Amdts.  1880  (C.  C.  P.  pt).  p.  11. 

CEKTAIN  WBITS  ABOLISHED. 

1.  Kormer  reading  of  section. 

2.  Informations  in  the  nature  of  quo  war- 

ranto. 

3.  Same — Office  of  writ. 

4.  Same — Whether  civil  or  criminal  pro- 

ceeding. 
5-  7.   Quo  warranto— At  common  law. 
8«  9.   Same — Discretion  of  court. 
lO.   Same — ^Jurisdiction. 
XX.   Same — Nature  of  proceeding-— Oase  at 

law. 
12.   Same — Same— Mixed  civil  and  criminal 
aetion. 
13  14.  Same — ^Parties — Appeal. 
X5.  X7.  Seire  f  aeias  —  As  known  to  common 
law. 

18.  Same — ^Ae  to  nature  of. 

X9.  Same — Judgment  on — In  ejffeet  a  new 
judgment. 

idlas  mt  seetlon  was:     'The 


«. 


writ   of  scire  facias,  of  quo  warranto,  and 


IINIB 


proceedingrs  In  nature  of  quo  warranto,  are 
abolished.  Remedies  obtainable  in  these 
forms  may  hereafter  be  obtained  by  civil 
action,  under  provisions  of  this  chapter." 

2.  Infformatloiis  In  natvre  of  quo  ^'ar- 
ranto  existed  at  common  law.  In  Engrland 
they  were  filed  by  attorney-g«;neral,  or  by 
klnsr's  coroner,  of  his  own  authority;  after- 
ward by  kind's  coroner  under  direction  of 
court  of  king's  bench, — last  under  statutes 
4  and  5  William  and  Mary,  chapter  13, — and 
still  later.  In  certain  cases,  by  leave  o! 
court.  In  pursuance  of  statute  of  Anne, 
chapter  20.  The  statute  of  Anne  Introduced 
more  convenient  mode  of  proceedings  to  In- 
quire into  usurpation  of  or  Intrusion  Into 
certain  enumerated  ofllces  and  franchises. — 
People  ex  rel.  Attorney-General  v.  Stan- 
ford, 77  Cal.  360,  376,  376.  2  L.  R.  A.  92,  18 
Pac.   85,   19  Pac.   693. 

S.  Samc^Ofllce  of  writ  issued  upon  In- 
formation In  nature  of  quo  warranto  is  to 
prevent  usurpation  of  any  office,  franchise 
or  liberty,  as  also  to  afford  remedy  against 
corporations  for  violation  of  their  char- 
ters  tending  to   forfeiture   thereof. — People 
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CBRTAIN  1¥RITS  ABOLISHED. 


[Ft.  II. 


ex  rel.  Attorney-General,  Ex  parte,  1  Cal. 
St),   87. 

As  to  Infformatloii  In  tlie  nature  of  quo 
warranto  belns  the  proper  remedy  to  temt 
the  riffht   to  exerelae   partlenlar  franchiaea 

not  within  terms  of  charter,  and  to  oust 
corporation  therefrom,  see  brief  63  L.  R.  A. 
765. 

4.  Same— IVhether  civil  or  criminal  pro- 
ceedlns« — Information  in  nature  of  quo 
warranto,  which  has  succeeded  writ  of  that 
name,  was  origrinally,  in  form,  criminal 
proceeding:  to  punish  usurpation  of  fran- 
chise by  fine,  as  well  as  to  seise  franchise. 
This  information  has,  -in  process  of  time, 
become,  in  substance,  civil  proceeding:  to 
try  mere  rigrht  to  franchise  or  office. — Peo- 
ple ex  rel.  Attorney-General  v.  Dashaway 
Assoc.  84  Cal.  114,  118.  12  L.  R.  A.  117,  24 
Pac.    277. 

See,  post,  §  803  and  note  pars.  98-98. 

As  to  InformatlOB  In  the  nature  of  qao 
^rarranto  belns  a  cItU  svit  *  of  lesal,  not 
equitable,  covBisance»  see  brief  63  L.  R.  A. 
765. 

Aa  to  Information  in  the  nature  of  quo 
warranto  beln^  ordlnarHy  a  criminal  pro- 
ceeding, see  brief  63  L.  R.  A.  764. 

5.  <^no    ^rarranto— >At    common    la^r   was 

.writ  wfiich  issued  to  bringr  defendant  be- 
fore court  to  show  by  what  authority  he 
claimed  office  or  franchise,  and  was  ap- 
plicable alike  to  cases  where  defendant 
never  had  right,  or  where,  having:  rig:ht  or 
franchise,  he  had  forfeited  It  by  neg:lcct 
or  abuse. — People  ex  rel.  Attorney-General 
V.  Dashaway  Assoc,  84  Cal.  114,  118.  12 
L.    R.    A.    117,    24    Pac.    277. 

6.  Definition  of  process  of  quo  warranto 
is  that  it  is  in  nature  of  writ  of  right  of 
public  ag:ain8t  him  who  usurps  any  office, 
franchise  or  liberty;  to  inquire  by  what 
authority  he  supports  his  claim,  in  order 
to  determine  rig:ht. — People  ex  rel.  Palmer 
V.  Woodbury,  14  Cal.  43,  46. 

7.  Quo  warranto  lies  to  prevent  usurpa- 
tion of  office. — Buckner  v.  Veuve,  63  Cal. 
304. 

Aa  to  exercise  of  vlaitatorial  power  over 
corporations    by    meana    of    quo    warranto, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  882  and 
note  par.   4. 

8.  Same— Discretion  of  court. — Proceed- 
ings by  quo  warranto,  like  writs  of  man- 
damus and  other  prerogative  writs,  rest  in 
discretion  of  court.  The  exercise  of  power 
is  had  only  in  cases  where  public  con- 
venience and  welfare  requires.  Writ  is 
state's  right  and  is  only  to  be  issued  for 
state's  benefit. — Searcy  v.  Grow,  16  Cal.  117, 
122. 

See,  post,  9  808  and  note  par.  192. 

9.  Proceedings  in  quo  warranto  will  not 
be  countenanced  or  receive  sanction  of 
court,  as  general  rule,  where  act  com- 
plained of  is  of  trivial  character,  or  where 
abuse  may  be  said  to  be  doubtful   one,   or 


there  exists  any  other  adequate  or  av.ii!- 
able  remedy  therefor. — State  ex  rel.  Sny- 
der V.  Portland  N.  G.  &  O.  Co.,  163  Ind.  483. 
74  Am.  St.  Rep.  318,  53  L.  R.  A.  413,  53 
N.    E.    1089. 

As  to  Judicial  dlscretioB  in  proceed Invn  in 
the  nature  of  quo  warranto,  see  note  3 
L.  R.  A.  611. 

10.  Same-^nrlsdlctlon. — Constitution  of 
1849,  in  force  when  Code  of  Civil  Procedure 
was  adopted,  did  not  give  district  courts 
express  power  to  issue  writs  of  quo  war- 
ranto. Section  802  •  of  Code  of  Civil  Pro- 
cedure, as  same  read  originally,  provided: 
"The  writ  of  scire  facias,  the  writ  of  quo 
warranto,  and  informations  In  the  nature 
of  quo  warranto,  are  abolished,"  etc.  Sec- 
tion 5  of  article  IV  of  constitution  of  1879 
declares  that  superior  courts  shall  have 
power  to  issue  writs  of  quo  warranto,  and 
that  constitution  does  not  prohibit  legisla- 
ture from  providing  for  actions  or  informa- 
tions or  proceedings  in  nature  of  quo 
warranto. — People  ex  rel.  Attorney-General 
v.  Stanford,  77  Cal.  360,  875,  376,  2  L.  R.  A. 
92,   18  Pac.  86,   19  Pac.   693. 

See,  post,  9  803  and  note  pars.  77-89. 


11.  Same— Nature  of  proceedini 
at  law. — Quo  warranto  was  case  at  la'w.  It 
afforded  legal  remedy  for  usurpation  of 
office. — People  ex  rel.  Davidson  v.  Perry,  79 
Cal.  106,  108.  21  Pac.  423;  People  ex  rel. 
Swift  v.  Bingham.  82  Cal.  238,  242,  22  Pac. 
1039;  Wheeler  v.  Donnell,  110  Cal.  665,  658. 
43   Pac.   1. 

See.  post,  9  803  and  note  pars  90-105. 

12.  Same— Same^Mlxed  civil  and  crim- 
inal action. — Proceeding  by  quo  warranto 
is  in  form  criminal  proceeding  though  iii 
substance  civil  one  in  most  cases.  It  would 
seem  to  be  and  generally  is  mixed  action 
for  double  purpose  of  vindicating  public 
policy  and  enforcing  private  remedy — Peo- 
ple ex  rel.  Hughes  v.  Gillespie,  1  Cal.  342. 
344. 

As  to  •ancient  writ  of  quo  warranto  being 
civil  writ  at  suit  of  crown,  see  brief  63 
L..  R.  A.   763,  768. 

18.  Same  — Parties  —  Appeal. — ^An  action 
of  quo  warranto  may  be  brought  and  main- 
tained only  by  the  attorney-general  in  the 
name  of  the  people  of  the  state,  and  the 
relators  are  not  "parties"  to  the  action. — 
People  ex  rel.  Hershey  v.  Reclamation  Dis- 
trict No.  108,  169  Cal.  786.  147  Pac.  1176. 

14.  An  appeal  from  a  Judgment  in  quo 
warranto  can  not  be  taken  by  the  relators 
alone  on  the  ground  that  they  are  parties 
in  interest  and  the  attorney-general  declines 
to  appeal  in  the  name  of  the  state. — People 
ex  rel,  Hershey  v.  Reclamation  District  No. 
108,    169   Cal.    786,    147    Pac.    1176. 

As  to  distinction  between  the  ancient  writ 
of  quo  warranto  and  information  in  the 
nature  thereof,  see  note  3  L.  R.  A.  510. 

Aa  to  extent  of  Inquiry  which  court  will 
mnke  In  action  of  quo  warranto  to  recover 
an  olilce,  see  brief  64   L.  R.   A«   946. 
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I  «o  w^mtmw  of  q«o  warraato,  see  note  SO 
Dec    44-62;  briefs   1  L.  R.  A.   771,   27 
L..   R.    JC    211. 

Ajb  «o  tpia  -wmrvwmtm  h^inm  proper  remedy 
<•  ff*rff«tc  czelasire  feature  of  fraaelilee*  see 
brief    €3  Ll  R.  A.  765. 


tm 


lo  iprarraato  belaar  proper  remedy 

■earpatloB    of    poorer    la    eoa- 

laad   for  railroad   traeka  wlthoat 

^^VtyiBdT  with  the  law  aud  payias  iaeor- 

■    f cea  repaired  froas  railroad  eom- 

see  brief  68  L.  R.  A.  S07. 

Ajb   ^m  mo  ^rarraato  belac  proper  remedy 

tm  try  title  to  oAeef  Bee  notes  76  Am.  Dec. 
70S.  94  Am.  Dec.  82;  8  Am.  St.  Rep.  184; 
brief    64   Ll  R.  A.  845. 

#«    avo    ^rarraato    for    asarpatloa    of 
mr  fk«aehi«e,  see  brief  57  L.  R.  A.  244. 


warraato     to     laqaire     iato 
v-mlt^ify  •f  dralaase  aaaeMmeat*  see  note  60 
248. 


«vo  warraato  to  temt  eoaatltatioaal- 
»ty  mM.  mtmtnt%  aader  whleh  oAee  la  held* 
aee   brief  67  L.  R.  A.  244. 


A«  t^  remedy  hy  aaeleat  writ  of  qao  war- 
see  note  8  L.  R.  A.  510. 


*o  'wkat  acta  qoo  warraato  will  sea- 
emllx  resell*  see  brief  68  L.  R.  A.  762. 

Am    <o   wrrit   of   qao   warraato*   see,   ante, 
f  74   subd.   6  and  note;  post,  9  S03  and  note 
1O2-104. 


Seire  faelaa— As  known  to  eommon 
VTBM  "writ  founded  on  same  matter  of 
record  a«  reeoffnizance.  Judgment,  or  let- 
ters p&tent.  There  were  two  forms  and 
purposes  of  such  writs:  (1)  A  writ  which 
vraa  used  to  remedy  defects,  or  as  continu- 
ation of  former  suit,  as,  to  prevent  abate- 
Bxent  of  suits,  remedy  defects  arisingr  by 
chsiiflr^  of  parties,  or  to  obtain  an  execution 
of  dormant  Judgrment;  and  (2)  a  writ  in 
nature  V>f  an  orlgrinal  writ,  used  to  com- 
mence sonae  proceeding:,  such  as  to  repeal 
letters  patent.  This  writ  has  been  abol- 
iahe<i,  stnd  remedies  formerly  obtained 
thereby    must  now   be  sought   by   ordinary 


civil  action,  or  by  motion. — ^Humiston  v. 
Smith,  21  Cal.  180,  134.  Ark«  Hicks  ▼. 
State,  8  Ark.  818.  111.  Chestnut  ▼.  Chestnut, 
77  111.  846.  Md.  Regrents  of  Univ.  of  Mary- 
land V.  Williams.  9  Gill.  &  J.  866;  President, 
etc.,  of  W.  &  B.  T.  R.  v.  State,  19  Md.  239. 
N.  Y.  Thurston  v.  Kingr,  1  Abb.  Pr.  126; 
Alden  v.  Clark,  11  How.  Pr.  209.  N.  C.  Mc- 
Dowell v.  Asbury.  66  N.  C.  444.  Ores.  State 
ex  rel.  Wilson  v.  Shively,  10  Oregr.  267.  Pa, 
President,  etc..  Centre  &  K.  T.  R..  Co.  v. 
McConaby,  16  Serff.  &  R.  140. 

As  to  seire  faelas,  see  note  8  Am.  St. 
Rep.  198. 

16.  Writ  of  scire  facias  was  formerly 
used  by  grovernment  as  mode  to  ascertain 
and  enforce  forfeiture  of  corporate  char- 
ters, in  cases  where  there  was  legral  exlst- 
ingr  body  capable  of  acting:,  but  who  had 
abused  their  power.  It  would  not  lie  in 
cases  of  mere  de  facto  corporations.  It  was 
necessary  that  grovernment  be  party  to  suit, 
for  Judgrment  was  that  parties  be  ousted 
and  franchise  seized  into  hands  of  grovern- 
ment.— ^People  ex  rel.  Attorney-General  v. 
Dashaway  Assoc,  84  Cal.  114,  118,  12  L.  R.  A. 
117,   24   Pac.   277. 

17.  Scire  facias  was  remedy  by  means 
of  which  grovernment  patent  for  land  migrht 
be  attacked  by  subsequent  patentee  of 
same  land,  no  collateral  attack  upon  such 
patent  being:  permissible. — O'Connor  v. 
Frasher,  56  Cal.  499,  501. 


1&  8ame-^As  to  aature  of< — While  it  Is 
true  that  scire  facias  for  the  purpose  of 
obtaining:  execution  is  ordinarily  a  Judicial 
writ  to  continue  the  effect  of  the  former 
Judgrment,  yet  it  is  in  the  nature  of  an 
action  because  the  defendant  may  plead 
to  it,  and  in  many  cases  it  has  been  classi- 
fied as,  in  substance,  a  new  action! — ^.Thomas 
V.   Lally,   28   Cal.  App.   808,   152   Pac.   58. 


10.  Same  Jndgnneat  oa— la  elfeet  a  aew 
Judsmeat. — ^A  Judgrment  upon  a  scire  facias 
is  In  legral  effect  a  new  Judgrment,  and  the 
statute  of  limitations  beg:ins  to  run  from 
its  date  anew. — Thomas  v.  Lally,  28  Cal. 
App.  808,  152  Pac.  68. 


§  808.  ACTION  MAT  BE  BROUGHT  AGAINST  ANY  PABT7  USURPING, 
rO.,  ANY  OFFICE  OR  FRANCHISE.  An  action  may  be  brought  by  the 
attorney-general,  in  the  name  of  the  people  of  this  state,  [1]  upon  his  own 
mformation,  or  [2]  upon  a  complaint  of  a  private  party,  against  [a]  any  per- 
son ^who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises  any  public 
office,  eivil  or  military,  or  any  franchise,  or  [b]  against  any  corporation,  either 
de  jure  or  de  facto,  which  usurps,  intrudes  into,  or  unlawfully  holds  or  exer- 
eises  any  franchise,  within  this  state.    And  the 

Attcnmey-general  must  bring  the  action,   [1]   whenever  he  has  reason  to 
believe  that  any  such  office  or  franchise  has  been  usurped,  intruded  into,  or 
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unlawfully  held  or  exercised  by  any  person,  or  [2]  when  he  is  directed  to  do  so 
by  the  governor. 

History:     Bnacted  March  11,  1872,  re-enactment  of  §310  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.   1900-1,   p.   165,   held   unconstitutional,   see  history,   §5   ante; 
amendment  approved  March  19,  1907.  Stats,  and  Amdts.  1907,  p.  600 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 

USURPATION  OF  OFFICE  OR  FRAN- 
CHISE— QUO  WARRANTO. 

1.  Abatement  of  action. 

2.  Application     to     attorney-general—- 

For  leave  to  commence  action. 


3.  Bar  to  action — In  general. 

4,  5.  Same — Decree    confirming   organiza- 
tion of  irrigation  district. 

6.  Same — Facts  not  amounting  to  bar 

— Acts  of  informant. 

7.  Same — Same — Collateral    action    by 

state  against  defendant. 

8.  Same — Same — Contest  of  election. 

9.  Same — Statute  of  limitations. 

10- 12.  Burden  of  proof. 

13- 17.  Collateral  inquiry — Corporate  capac- 
ity of  plaintiff  in  civil  action. 

18.  Same — Proceedings  to   confirm  irri- 
gation district  bonds* 

19-22.  Same— Right  to  franchise. 

23-26.  Same— Right  to  hold  office. 

27.  Same — Same — ^De    facto   incumbent. 

28.  Same — Same — ^Denial  of  existence  of 

ofilce. 

29.  Constitutionality  of  statute. 

30.  Corporations — Authority    of    direct- 

ors de  facto — Collateral  attack. 

31-  34.  Definitions — Franchise. 

35.  S&me  —  Same  —  Distinguished  from 
mere  powers. 

36,  37.  Same — Same — Qrant  proceeds  from 
legislature. 

38.  Same — Same — Particular    franchises 

— Banking. 

39.  Same — Same — Same— Office. 

40.  Same  —  Same  —  Same  —  Right    and 

power  to  govern  tax. 

41.  Same — Same — Same — Right   of   lay- 

ing down  and   maintaining  pipes 
in  streets  of  city. 

42,43.  Same — Same — Same — ^Right  to  be  a 
corporation. 

44.  Same — Same — Same — ^Right   to    col* 
lect  tolls. 

45,  46.  Same — Same — Same — Right    to    lay 
and  maintain  street-railway  tracks. 

47,48.  Same — Office. 

49.  Same — Same — Creation  of. 

50.  Same — Same  —  Director    of    private 

corporation. 

51.  Same  —  Same  —  Employee    distin- 

guished. 

52.  Same — Same— Member  of  board  of 

health. 
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53.  Same — Same— »Pilot  of  port  of  San 
Francisco. 

54.  Same — Same — ^Position  of  ''practic- 
ing physician  of  Yuba  C  -my 
Hospital. ' ' 

55.  Same — Usurper. 

66.  Same  —  Same  —  Appointee,  vacancy 
not  having  been  judicially  deter- 
mined. 

57.  Same — Same— Certificate  of  election 
wrongfully  obtained. 

68-61.  Same  —  Same  —  Incumbent    holding 
over. 

62.  Discretion  of   attorney-general — Ju- 

dicial control. 

63.  Effect  of  pending  proceeding  —  As 

defense  in  other  actions. 

64,65.  Same— On    property    rights    of   de- 
fendant corporation. 
66.  Intrusion  into  office. 

67,  68.  Same— Contest  of  election. 

69-73.  Same— Same— Evidence  of  election, 

74.  Same— Contest  of  right  of  actual  in- 

cumbent in  possession  under  color 
of  right. 

75.  Same— Forfeiture  of  right  to  office 

by  failure  of  appointee  to  qualify. 
7^,  77.  Same — Removal  from  office. 

78.  Same— Right  to  military  office  may 
be  inquired  into. 

79-82.  Jurisdiction— City  council's  right  to 

determine  its  membership. 
83,  84.  Same— Effect  of  other  remedies. 
85-  88.  Same — Superior  court. 

89.  Same— Same— To  review  annexation 

proceedings  of  city  council. 

90.  Same— Same— To    dissolve    corpora- 

tion. '^ 

91.  Same— Supreme  court  has  no   orig- 

inal jurisdiction.  ^ 

92-  94.  Nature  and  office  of  proceedings. 
95- 100.  Same— Civil  action  in  form  and  pro- 
cedure. 

101.  Same— Direct,  rather  than  collateral 

proceeding.  ' 

102.  Same— Distinguished   from   criminal 

proceedings. 

103.  Same— Distinguished    from    election 

contest. 

104- 106.  Same— Equivalent  to  quo  warranto 

107.  Same— Public,    rather   than   private 

actions. 

108.  Other  remedies— Certiorari. 

109.  Same — Habeas  corpus. 
110,  111.  Same — Injunction. 
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112-  116- 
117-  119. 

120-  123. 

124. 

125-  127. 

128,  129. 

130. 


Same— Mandamos. 

game  —  Same  —  Mandamus    proper, 
when. 


131-  133. 

134-  139. 

140. 
141. 
142. 
143. 

144. 
145,  146. 

147. 
148,  149. 
150-  153. 


155-  157. 

158. 

159. 
160-  167. 

168. 

169. 

170. 

171- 

172,  173. 

174. 

175. 
d  C.  P-- 


Same — ^Prohibition. 
Parties — In  general. 

Same  —  Defendants  —  In  action 
against  corporation  acting  under 
defective  articles. 

Same  —  Same  —  In  actions  against 
corporations  for  abuse  or  usurpa- 
tion of  poweiis. 

Same — Same — In  action  against  in- 
dividual for  usurpation  of  city 
office,  where  proceeding  attacks 
existence  of  municipal  corporation. 

Same  —  Same  —  In  action  against 
municipality  for  usurpation  .of 
corporate  capacity. 

Same — Same — In  action  where  ex- 
istence of  corporation  is  ques- 
tioned. 

Same  —  Same  —  Joinder  of  defend- 
ants claiming  one  office. 

Same — Same  —  Stockholders  of  cor- 
poration. 

Same  —  Intervention  of  interested 
persons. 

Same — Municipal  corporation  is  a 
* '  person. ' ' 

Same — Plaintiff. 

Same — ^Belator. 

Pleading — In  general. 

Same — Answer. 

Same — Same  —  Affirmative  showing 
of  right  required,  when. 

game  —  Same  —  Denial  sufficient, 
when. 

Same — Same — Estoppel  of  defend- 
ant. 

Same— Same— Plea  of  not  guilty  is 
insufficient. 

Same — Same — Relevant  facts  not  de- 
nied are  deemed  admitted. 

Same — Complaint — Allegations  may 
be  either  general  or  specific 

Same — Same — Allegations  necessary 
in  particular  cases — Defective  in 
corporation. 

Same — Same — Same  —  Existence  of 
corporate  franchise  sought  to  be 
forfeited. 

Same — Same — Same  —  Forfeiture  of 
street-railway  franchise,  for  non- 
user. 

Same — Same — Same  —  Illegality  of 
election. 

Same — Same— Same — Intrusion  into 
office. 

Same — Same — Same — Perversion  of 
purpose  of  corporation. 

Same— Same  —  Same  —  Termination 

of  corporate  franchise. 
-124  !•«• 


184- 186. 
187, 188. 
189, 190. 
191- 193. 

194. 

195. 
196. 
197. 
198. 
199. 

200. 

201. 

202. 

203. 
204,  204a 
205. 

206. 


176.  Same — Same — Same — ^Usurpation  of 
iranchlse  of  being  corporation. 

177- 183.  Same  —  Same  —  Miscellaneous  rul- 
ings as  to  complaint. 

Same — ^Demurrer. 

Same — Joinder  of  causes. 

Practice — In  general. 

Same — Attorney-general  has  control 
of  action. 

Same — City  has  no  power  to  insti- 
tute action. 

Same — ^Dismissal. 
Same — Leave  of  court. 
Same — New  trial. 

Receiver  for  defendant  corporation. 
Same — Estoppel  to  object  to  receiv- 
ership. 

Same — Illegal  monopoly  not  ground 
for  receivership. 

Same — Prohibition  against  receiver- 
ship. 

Quo  warranto  —  As  to  nature  of 
remedy. 

Same — Against  drainage  district. 

.  Same — Laches,  effect  of. 

Same  —  Protection  districts  —  Quo 
warranto  does  not  lie  against. 

Same  —  Usurpation  and  unlawful 
holding  and  exercising  toll-road 
franchise. 

207.  Right  of  certain  parties  to  act  as 
trustees  of  a  town. 

208.  State   as   creditor — After   judgment 
for  fine. 

209.  Usurpation   of   franchises — In    gen- 
eral. 

210.  Same — Causes  of  action  on  continu- 
ously renewed  usurpations. 

211.  Same  —  City    or    county    asserting 
authority  beyond  lawful  boundary. 

212, 213.  Same — Defective  in  corporation. 

214.  Same — Evasive  compliance  with  law. 

215.  Same — Exercise  of  corporate  powers 
without  charter. 

216.  Same — Foreign  corporations. 

217,218.  Same  —  Forfeiture  and  usurpation 
distinguished. 

219-  224.  Same — Forfeiture  of  corporate  fran- 
chise— Abuse,  non-user,  etc 

225.  Same  —  Same  —  Corporation  respon- 
sible for  acts  of  its  officers. 

226.  Same  —  Same  —  Dissolution  dates 
from  judgment. 

227.  Same — Same  —  Entering   into    trust 
combination. 

228,229.  Same — Same — Extent  of  forfeiture. 
230.  Same — Same  —  Fraudulent  use  of 
power  of  eminent  domain. 

231,232.  Same — Same — ^Principle  of  forfei- 
ture. 

233.  Same  —  Same  —  Use  of  abbreviated 
name. 

234.  Same — Same — Waiver  of  forfeiture. 
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235.  Same — Injunetion  to  protect  usurped 

privileges. 

236.  Same  —  Presumption    of    right    to 

franchise. 

237.  Usurpation  of  ofiGlce. 

1,  Abatement  of  action. — ^Where  pro- 
ceedingr  of  this  nature  is  instituted  during 
term  in  which  usurpation  is  alleged  to 
exist,  action  does  not  abate  merely  by 
reason  of  failure  to  bring  it  to  Juderment 
before  expiration  of  such  term.  Neither 
will  it  abate  by  reason  of  fact  that  office 
involved  has  ceased  to  exist,  by  reason  of 
an  amendment  to  charter  of  city  under 
which  office  existed. — People  ex  rel.  Drew  v. 
Rodffers,  118  Cal.  898,  897,  400,  46  Pac.  740, 
50  Pac.  668. 

2.  Application  to  attomey-seneral— For 
leave  to  commence  action  should  be  based 
upon  affidavits,  by  persons  havingr  knpwl- 
edfire  of  the  facts,  so  full  and  positive  as  to 
make  out  a  clear  case  of  rigrht  in  such  a 
way  that  prosecution  for  perjury  may  be 
maintained  If  any  material  allegation  is 
false;  and  an  application  supported  only  by 
allegrations  upon  Information  and  belief  is 
wholly  insufficient. — Lamb  ▼.  Webb,  161 
Cal.  456,  91  Pac.  102. 

3.  Bar  to  actlon--In  general. — Decision 
against  city  in  action  brougrht  by  it  to  en- 
join street-railway  company  from  usingr 
certain  streets,  on  ground  that  consent  of 
city  given  to  former  street-railway  com- 
pany to  use  such  streets  had  not  been  given 
In  such  manner  as  to  be  available  to 
present  company  and  binding  upon  city,  is 
bar  to  proceedings  against  company  by  quo 
warranto  in  name  of  attorney-general  re- 
specting same  subject-matter. — City  of  De- 
troit V.  Ellis,  108  Mich.  612,  27  L.  R.  A.  211. 
61  N.  W.  886. 

4.  Same — Decree  eonllrmlnir  orsanlaatlon 
of  irrigation  district. — Decree  in  proceed- 
ings taken  under  provisions  of  act  of  March 
16,  1889  (Stats.  1889,  p.  212),  for  examina- 
tion and  approval  of  proceedings  for 
organization  of  Irrigation  district,  wherein 
it  is  adjudged  that  district  has  been  duly 
organized,  is  conclusive  upon  state,  as  well 
as  others,  and  is  bar  to  subsequent  pro- 
ceeding in  quo  warranto  where  state  seeks 
to  assail  validity  or  regularity  of  proceed- 
ings for  organization  of  district.  Such  de- 
cree can  not  be  collaterally  attacked  in  quo 
warranto  proceedings  as  irregular  because 
of  want  of  proper  notice  of  hearing  of  pe- 
tition for  confirmation,  or  because  fraudu- 
lently obtained.— People  ex  rel.  Fogg  v. 
Perris  Irr.  Dist..  182  Cal.  289,  292,  64  Pac. 
399,  778. 

5.  Decree  of  superior  court  in  proceed- 
ings taken  under  Confirmatory  Act  of  1889, 
to  effect  that  irrigation  district  was  regu- 
larly organized  under  Wright  Act,  and  that 
bonds  Issued  thereby  composed  valid  issue, 
is  bar  to  subsequent  proceeding  in  nature 
of  quo  warranto  by  state  for  purpose  of 
securing  Judgment  declaring  that  irrigation 
district  was  never  organized  according  to 
law    and    excluding    It    from    all    corporate 


rights,  powers,  and  franchises.  Such  decree 
is  not  simply  certificate  obtained  in  ex 
parte  proceedings  for  purpose  of  obtaining 
evidence  of  validity  or  invalidity  of  organ- 
ization, but  is  proceeding  In  rem  in  which 
notice  is  given  of  time  and  place  fixed  for 
hearing  of  petition  that  any  person  inter- 
ested In  organization  of  said  district  or  in 
proceedings  for  issue  or  sale  of  said  bonds 
may  appear  and  become  party  thereto,  and 
within  time  limited  present  and  submit  to 
Judicial  investigation  any  and  all  objec- 
tions he  may  have  to  regularity  of  organ- 
ization of  district  and  all  other  matters 
affecting  validity  of  bonds,  so  that  It  may 
be  finally  and  conclusively  determined  by 
Judgment,  which  neltlier  he  nor  his  suc- 
cessors in  interest  can  thereafter  question. 
Such  Judgment  is  binding  on  whole  world. 
and  state  comes  within  that  territory.  Leer- 
Islature  may  make  fact  of  Incorporation 
or  no  incorporation  to  depend  upon  action 
and  determination  of  some  official  or  tri- 
bunal whose  determination  courts  will  have 
no  power  to  revise,  and,  if  this  be  done,  in 
proceeding  by  quo  warranto  against 
persons  who  assume  to  exercise  powers 
given  by  act  of  incorporation  no  Inquiry- 
can  be  made  into  legality  of  corporation. — 
People  V.  Linda  Vista  Irr.  Dist.,  128  Cal. 
477.  486,  61  Pac.  86. 


As  to  qno  warranto  to  determine  exlstem 
of  corporation  ^rhere  anck  ezlatence  or  au- 
thority depend*  npon  some  eziatlns  Jnrla- 
dlctlonal  fact  which  has  been  determined 
to  exist  by  some  court  or  other  tribunal 
possessing  authority  to  determine  it,  see 
note  23   Am.  St.  Rep.   111. 


0.     Same— Facts  not  amonntisip  to  bi 
Acts   of   Informant* — Action   commenced   by 
state   to  restrain   wrong  of   usurping  fran- 
chise  is  not   barred   by   any   prior  acts   of 
informant. — People  v.  Lowden,  2  Cal.  Unrep. 
587,  8  Pac.  66,  69. 

7.  Same  —  Same  —  Collateral  action  by 
•tate  airainst  defendants — State  is  not  es- 
topped from  prosecuting  an  action  against 
corporation  for  usurpation  of  franchise  of 
being  corporation  and  of  franchises  for 
right  of  way  and  privilege  to  collect  tolls 
on  street  railway  by  mere  fact  that  state 
had  succeeded,  in  another  action  brought 
against  said  company  as  corporation,  in  ob- 
taining Judgment  that  company  had  placed 
obstacles  in  navigable  stream  which  con- 
stituted public  nuisance,  existence  of  such 
corporation  not  having  been  put  in  issue  in 
said  action. — People  ex  rel.  Attorney-Gen- 
eral V.  Stanford,  77  Cal.  860.  881,  2  L.  R.  A. 
92.   18   Pac.   86.   19   Pac.   698. 

8.  Same  —  Same  —  Contest   of  election. — 

State  is  not  estopped  by  Judgment  In 
former  action  between  an  elector  and  de- 
fendant, brought  under  section  1111,  post, 
to  contest  election  of  defendant.  Nor  would 
such  judgment  estop  state,  even  though 
such  elector  were  relator  in  action  prose- 
cuted by  state. — ^People  ex  rel.  Drew  v. 
Rodgers,  118  Cal.  393,  397.  46  Pac.  740,  SO 
Pac.  668. 
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im  see  brief  63  L.  R.  A.  762. 

••  8«aBC^-8tatvte  of  llnltatloiui. — If  pro- 
ceeding be  simply  one  In  which  forfeiture 
is  sougrlit  by  reason  of  misuse  or  non*use 
of  its  powers  by  corporation,  statute  of 
limitations  may  be  pleaded  in  bar  (9  845, 
Ante). — People  ex  rel.  Attorney-General  v. 
St&nrord.  77  Cal.  360.  ST7,  2  L.  R.  A.  92,  18 
85.    19   Pac.   693. 


1^.  Bvrden  of  proof  is  on  defendant  to 
Blio^v  tliat  corporation  was  duly  formed; 
and  to  show  that  its  existence  has  been 
legally  extended,  where  it  is  allegred  that 
its  cti&rter  has  expired. — People  v.  Lowden, 
2  Cal.  ITnrep.  637,  8  Pac.  66,  68. 

11.  Burden  is  on  defendant  to  show  his 
ricrlit  to  office,  when  it  is  challenged  by 
people. — People  ex  rel.  Dickson  v.  Clayton, 
4  UtaJi  421,  11  Pac.  206. 

12.  Wliere  fact  that  defendant  claimed 
and  'vras  exercising:  disputed  franchise  is 
admitted,  burden  is  upon  him  to  show  by 
what  warrant  or  authority  he  claims  and 
exercises  franchise. — People  v.  Volcano  C. 
T.    R.    Co..   100  Cal.  87,  89,  34  Pac.  622. 

See    pars.   158,  160,   this  note. 


ILm    tm    eziatesce   of    other    remedies    not       ered  in  esse  or  its  transactions  possess  any 
to  s  proceedlnir  In  qno  warranto       validity.       Existence     of     corporation     thus 

formed  must  be  proved  by  showinsr  at  least 
substantial  compliance  with  requirements 
of  statute.  But  there  is  broad  and  obvious 
distinction  between  such  acts  which  are 
declared  to  be  necessary  steps  in  process  of 
incorporation,  and  such  as  are  required  of 
individuals  seeking^  to  become  incorporated, 
but  which  are  not  made  prerequisites  to 
assumption  of  corporate  powers.  In  respect 
to  former,  any  material  omission  will  be 
fatal  to  existence  of  corporation  and  may 
be  taken  advantasre  of  collaterally  in  any 
form  in.  which  fact  of  incorporation  can 
properly  be  called  in  question.  In  respect 
to  latter,  corporation  is  responsible  only  to 
grovernment,  and  in  direct  proceedlngr  to 
forfeit  its  charter.  Rigrht  of  plaintiff  to  be 
considered  corporation,  and  to  exercise 
corporate  powers,  depends  upon  fact  of 
performance  of  particular  acts  named  in 
statute  as  essential  to  its  corporate  exist- 
ence.— Mokelumne  Hill  C.  &  M.  Co.  v.  Wood- 
bury, 14  Cal.  424,  426,  427;  Harris  v.  Mc- 
Gregor, 29  Cal.  124,  127. 

16.  Provisions  of  statute  that  due  incdr- 
poration  of  company  clalminfir  in  grood  faith 
to  be  corporation  under  Itfws  of  this  state 
and  doingr  business  as  such  corporation 
shall  not  be  inquired  Into  collaterally,  does 
not  gro  to  extent  of  precluding  private  per- 
son from  denylngr  existence  de  Jure  or  de 
facto  of  an  allegred  corporation.  To  say 
that  "due  incorporation"  can  not  be  in- 
quired into  collaterally  does  not  mean  that 
no  inquiry  can  be  made  as  to  whether  it  is 
corporation.  Many  of  acts  required  to  be 
performed  in  order  to  make  complete  or- 
granizatlon  of  corporation  may  have  been 
irregrularly  performed,  or  some  of  them 
may  have  been  entirely  omitted,  and  rule 
of  statute  is  that  such  irregrular  or  de- 
fective performance  shall  not  defeat 
incorporation  when  drawn  into  question 
collaterally.  A  substantial  compliance  with 
requirements  of  statute  will  be  sufficient 
to  show  corporation  de  Jure  in  an  action 
between  the  corporation  and  private  person. 
— Springr  Valley  W.  W.  v.  San  Francisco,  22 
Cal.  434,  441;  Dannebrogre,  O.  Q.  M.  Co.  v. 
Aliment.  26  Cal.  286,  288;  People  ▼.  F^ank, 
28  Cal.  507,  619;  Oroville  &  V.  R.  Co.  v. 
Supervisors,  37  Cal.  364,  360,  361;  Dean  v. 
Davis,  51  Cal.  406,  411,  412;  Bakersfleld  T. 
H.  Assoc,  v.  Chester,  66  Cal.  98,  101;  Fresno 
C.  &  I.  Co.  V.  Warner,  72  Cal.  379,  382,  383. 
14  Pac.  37;  Lakeside  D.  Co.  v.  Crane,  80 
Cal.  181.  186,  22  Pac.  76;  Golden  Gate  M. 
&  M.  Co.  V.  Joshua  Hendy  M.  W.,  82  Cal. 
184.  186,  23  Pac.  46;  First  Baptist  Church  ■ 
of  San  Jose  v.  Branham,  90  Cal.  22,  23,  24. 
27  Pac.  60. 

17.  Where  defendants  In  action  to  re- 
cover damagres  for  breakingr  and  entering: 
plaintiff's  close  defend  upon  grround  that 
locus  in  quo  was  property  of  corporation, 
and  that  they,  defendants,  performed  acts 
complained  of  as  agents  and  servants  of 
said    company,    and    opening    testimony    of 


«o  harden  of  proof  la  vuo  warranto* 
see  note  100  Am.  Dec.  268-274;  briefs  61 
L.   R-    A.   736;  68  L.  R.  A.  768. 

IS.  Collateral  laqniry  —  Corporate  ea- 
^Aeity  of  plalatiff  In  elvil  action. — In  action 
bx  corporation  it  is  only  necessary  for  it. 
in  order  to  establish,  if  controverted,  its 
capacity  to  sue,  to  prove  that  it  is  corpora- 
tion de  facto  claimingr  in  grood  faith  to  be 
corporation  and  to  do  business  as  such 
under  la'ws  of  this  state.  Defendant  is  in 
ao  poaltlon  to  question  due  incorporation  of 
aucli  company,  nor  its  rigrht  to  exercise 
corporate  powers,  and  such  inquiry  can  not 
t>e  made  collaterally  in  any  private  suit  to 
'^hicb  tt  is  party,  but  must  be  had  at  suit 
of  atate. — Pacific  Bank  v.  De  Ro,  87  Cal. 
&3S.    S41. 

14.  Rule  that  rigrht  to  franchise  is  not 
eubject  to  attack  in  collateral  proceeding 
^rill  not  prevent  defendant  in  action  prose- 
cuted asralnst  him  by  turnpike  road  com- 
pany to  enforce  payment  of  tolls  from 
denying  rigrht  of  plaintiff  to  franchise  to 
collect  such  tolls,  if  it  affirmatively  appears 
on  plain tifTs  own  showing:  that  no  toll-grate 
li&d  t>een  legally  established  or  located 
upon  road,  and  if  under  law  board  of 
auperviaors  was  without  Jurisdiction  to 
Iprant  franchise  to  collect  such  tolls  until 
after  it  liad  established  such  toU-ffa,tes. — 
l0irate rl oo  T.  R.  Co.  v.  Cole,  61  Cal.  381,  385, 

3SS. 

15.  General  rule  is  that  existence  of  cor- 
poration nrifiy  be  proved  by  producing:  its 
cftiarter.  and  showingr  acts  of  user  under  it; 
t>ut  tbis  rule  has  no  application  to  corpora- 
tion formed  under  provision  of  g:eneral 
statute,  requiring  certain  acts  to  be  per- 
formed  before    corporation   can   be   consid- 
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plaintiff  tends  to  prove  that  company  was 
corporation  de  facto,  that  evidence  not  only 
dispensea.  with  neceesity  of  strict  proof  of 
corporate  character  but  precludes  plaintiff 
from  inqulringr  into  or  disputing  it.  Such 
inquiry  can  be  had  only  at  suit  of  state, 
upon  information  by  attorney-greneral. — 
Rondell   v.  Fay,   32  Cal.   364,   860,   361. 

As  to  aaswer  allefflns  non-com  pltanee 
with  statate,  in  aetlon  by  foreign  corpora- 
tion, see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  406 
and  note. 

As  to  collateral  Inquiry  Into  doe  Incor- 
poration of  company,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  $  358  and  note. 

As  to  collaternl  inquiry  Into  ri^ht  off  ffor- 
eiirn  corporation  to  do  bualnean  within 
«tate,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  536 
and    note   par   20. 

As  to  estoppel  to  attack  corporate  ca- 
pacity, see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
§  633  and  note  par  6. 

An  to  rale  that  corporate  ffranchl»es  can 
only    be  attacked   at   Instance   of  state,   see 

note  38  Am.  St.  Rep.  162. 

18.  Same— Proceed InSH  to  confirm  Irriga- 
tion district  bonds. — A  proceeding  in  pur- 
suance of  act  of  March  6.  1889  (Stats.  1889, 
p.  212),  to  procure  confirmation  by  court 
of  proceedingrs  for  issue  and  sale  of  certain 
bonds  of  irrigation  district,  is  not  one  in 
which  question  of  due  incorporation  of  cor- 
poration arises  collaterally.  Corporation 
Itself  comes  Into  court  and  challensres  an 
examination  into  regrularlty  of  its  orgran- 
Ization  and  asks  court  to  examine  each  and 
all  of  proceedingrs  for  orgranization  of  said 
district.  Upon  such  proceedingrs  it  becomes 
as  necessary  for  it  to  establish  such  regru- 
larity.  and  to  grive  evidence  of  each  step 
therein  as  fully  as  if  its  acts  were  under 
investigration  upon  writ  of  review,  or  as  if 
state  were  by  quo  warranto  questioning:  its 
right  to  exercise  franchise  of  corporation. 
In  such  case  it  is  incumbent  upon  It  to 
make  proof  of  every  step  required  by  stat- 
ute for  assuming  corporate  powers. — In 
Matter  of  Madera  I.  Dlst.,  92  Cal.  296,  334, 
335.  14  L.  R.  A.  755,  28  Pac.  272,  675:  People 
ex  rel.  Fogg  v.  Perrls  Irr.  Dist.,  132  Cal. 
289,   292,    64   Pac.   399,   773. 


10.     Same— rRlffht     to     ffranchtac. — In     an 

action  by  turnpike  road  company  against 
Individual,  prosecuted  for  collection  of  toll 
claimed  to  be  due  for  passing  along  its 
road,  defendant  can  not  collaterally  attack 
right  of  plaintiff  to  franchise  to  collect  such 
lolls  by  raising  questions  as  to  facts  which 
were  within  jurisdiction  of  board  of  sut 
pervisors  to  determine  In  proceeding  which 
resulted  in  order  of  board  granting  to 
plaintiff  franchise.  Determination  of  board 
in  respect  to  those  questions  of  fact  is  con- 
clusive as  against  such  defendant,  and  he 
will  not  be  permitted  to  allege  or  show  that 
board  erred  in  its  determination.  The  rule 
In  all  cases,  Irrespective  of  whether  fran- 
chise   was   granted    directly    by   legislature. 


or  by  subordinate  body  by  authority  of 
legislature,  is  that  grant  is  not  liable  to 
be  attacked  by  private  person  in  collateral 
proceeding  for  mere  error  in  exercise  of 
authority  to  make  grant. — Truckee  &  T.  T. 
R.  Co.  V.  Campbell,   44  Cal.   89,  92. 

20.  Franchise  of  turnpike  road  company 
to  maintain  toll-road,  and  its  title  and 
right  to  possess  such  road,  can  not  be  in- 
quired into  by  mece  intruder  or  trespasser 
in  action  brought  by  such  turnpike  road 
company  against  said  trespasser  to  recover 
possession  of  portion  of  such  road.  Until 
ousted  by  some  direct  proceeding  instituted 
for  that  purpose,  its  rightful  possession 
can  not  be  disturbed. — Stockton  &  L.  G.  R. 
Co.  V.  Stockton  &  C.  R.  Co.,  45  Cal.  680,  €85. 

21.  Ownership  of  toll-road  and  right  to 
collect  tolls  by  corporation  which  has  had 
possession  of  such  road  and  collected  tolls 
thereon  for  number  of  years  can  not  be 
inquired  into  except  in  an  action  or  pro- 
ceeding in  which  some  person  who  claims 
better  title  is  party;  and  then  it  can  not 
be  tried  by  board  of  supervisors  upon  ap- 
plication to  fix  rate  of  tolls,  nor  In  pro- 
ceeding to  determine  whether  mandate 
should  issue  to  compel  performance  by  said 
board  of  duty  of  fixing  such  tolls. — Weav- 
ervllle  &  M.  W.  R.  Co.  v.  Board  of  Super- 
visors, 64  Cal.  69,  72,  28  Pac.  496. 

22.  Question  whether  toll-road  company 
was  lawfully  incorporated,  and  as  to 
whether  it  had  ever  been  or  was  owner  and 
enititled  to  possession  of  toll-road  of  which 
it  had  had  actual  possession  for  more  than 
fifteen  years  are  matters  which  can  not  be 
inquired  Into  by  board  of  supervisors  on 
application  to  fix  its  rates  of  toll,  or  in 
proceeding  by  mandamus  to  compel  board 
to  fix  rates.— Stony  Hill  T.  R.  Co.  v.  Board 
of  Supervisors,  88  Cal.  632,  638,  26  Pac.  513. 
See  People  v.  Volcano  C.  T.  R.  Co..  100  Cal 
87,  89,  34  Pac.  522. 

28.  Same — Ri«ht  to  hold  ofllcc.— Validity 
of  election,  or  right  to  take  and  hold  office, 
can  not  be  inquired  into  in  collateral  action 
or  proceeding. — Shores  v.* Scott  River  Water 
Co.,  17  Cal.  626.  628;  Satterlee  v.  San  Fran- 
cisco, 23  Cal.  314,  320;  People  v.  Sassovich. 
29  Cal.  480,  485;  Town  of  Susanvllle  v.  Long. 
144  Cal.  362,  365,  77  Pac.  987. 

24.  Right  of  de  facto  Justice  of  peace  to 
exercise  functions  of  office  can  not  be  ques- 
tioned in  any  collateral  proceeding. — Peo- 
ple ex  rel.  Attorney-General  v.  Provines. 
34  Cal.  520,  523;  People  v.  Sehorn,  116  Cal! 
503,  508,  48  Pac.  495.  See  People  v.  Mellon 
40  Cal.  648,  655,  656. 

25.  Rightful  authority  of  Judge,  in  full 
exercise  of  his  Judicial  function,  can  not 
be  questioned  by  any  merely  private  suitor, 
nor  by  any  other,  excepting  in  form  espe- 
cially provided  by  law.  A  Judge  de  facto 
assumes  exercise  of  part  of  prerogative  of 
sovereignty,  and  legality  of  that  assump- 
tlon  is  open  to  attack  of  sovereign  power 
alone.  Judge  de  facto  is  Judge  de  Jure  as 
to     all     parties     except     commonwealth. 
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Icott  V.  Wells.  21  Nev.  47,  65.  37  Am.  St. 
JRep.    47S»   24  Pac.  367. 

Aa  to  iBqvlry  ta  habeas  coriMui*  see  par. 
107,     this    note. 

26.  RIsrht  of  sheriff  who  participated  in 
drawing:  of  Jury  in  criminal  case  to  hold 
suctft  office  will  not  be  inquired  into  in  such 
oriminal  action  where  It  appears  that  he 
^-as  de  facto  sheriff  of  county. — People  v. 
Roberts,   6  Cal.  214.  215. 

ST.      S«iBC — ^Saine— De   facto    lacnmbeat. — 

One  ^irho  assumes  office  under  color  of  elec- 
tion Is  oflflcer  de  facto,  and  holds  vested 
rig^lit  to  act  as  such  until  his  riirht  is  ques- 
tioned by  some  one  in  proper  proceeding: 
for  til  at  purpose. — People  v.  Hammond.  109 
Cal.    3S4,   390.  42  Pac.  36. 

Same— Same— Denial   of   ezlatenee    of 

— Rigrht  of  de  facto  officer  to  office,  or 
liis  power  or  jurisdiction. — his  claim  being: 
tlLat  iie  ia  police  Judg:e. — can  not  be  ques- 
tioned collaterally,  but  must  be  raised  by 
direct  action  for  that  purpose.  But  when 
<1uestion  raised  is  not  as  to  rig^ht  of  par- 
ticular Individual  to  hold  an  existing:  office, 
but  is  as  to  existence  of  the  office,  this 
rule  does  not  apply. — People  v.  Toal,  85 
Oal.   333.   338-340.  24  Pac.  603. 

29.  CoBstltntlonality  of  atatate. — Statute 
is  constitutional.  In  first  place  it  may  be 
considered  as  mode  of  procedure  for  exer- 
cise of  Jurisdiction  in  quo  warranto  con- 
ferred by  constitution.  In  next  place,  it  is 
an  action,  and  legislature  is  not  prohibited 
by  constitution  from  providing:  for  such  an 
action. — People  ex  rel.  Attorney-General  v. 
Stanford.  77  Cal.  360.  375.  376,  2  L.  R.  A.  92. 
is  Pae.  85.  19  Pac.  693.  See  People  ex  rel. 
Attorney-General  v.  Dashaway  Assoc,  84 
Cal.    114,   120.  12  L.  R.  A.  117,  24  Pac.  277. 

39.  CorporatioBs-— Authority  of  direetom 
4e  f»eto  Collateral  attack. — Where  certain 
persons  are  elected  and  exercise  the  func- 
tions of  a  board  of  directors,  and  there  is 
no  other  set  of  men  claiming:  to  be  direc- 
tors, tbey  are,  if  not  de  Jure,  certainly  de 
facto,  the  board  of  directors  of  the  cor- 
poration and  as  such  their  authority  can 
not  be  questioned  collaterally,  and  their 
rlglit  to  the  offices  claimed  and  exercised 
by  them  can  be  tested  in  a  quo  warranto 
procreedin^,  or  by  the  method  provided  by 
tbe  above  section. — Guaranty  Loan  Co.  v. 
Fontenel,  183  Cal.  1,  190  Pac.  177,  applying 
the  doctrine  in  Potomac  Oil  Co.  v.  Dye,  10 
Cal.    App.    534.   539,    102    Pac.    677. 

31.  I>eflaitiOBS— Franclilae  is  said  to  be 
particular  privileg:e  conferred  by  g:rant 
from  government  and  invested  in  individ- 
uals.— Ex  parte  Henshaw,  73  Cal.  486,  493. 
15  pac.  110;  People  ex  rel.  Attorney-General 
V.  Stanford.  77  Cal.  360.  372,  2  L.  R.  A.  92, 
IS    Pao-    85,    19  Pac.  693. 

Z2,  Blaclcstone  says,  in  relation  to  fran- 
chises: "Franchise  and  liberty  are  used  as 
fyBonymous  terms;  and  their  definition  is 
royal  privileg:e  or  branch  of  king:'s  prerog:- 
ative.  subsisting:  in  the  hands  of  subject. 
Be  ins    therefore,  derived   from   crown,   they 


must  arise  from  king:'s  g:rant;  or  in  some 
cases  may  be  held  by  prescription,  which, 
as  has  been  frequently  said,  presupposes 
grrant.  The  kinds  of  them  are  various,  and 
almost  infinite";  and  adds  that  "they  may 
be  vested  in  either  natural  persons  or 
bodies  politic;  in  one  man  or  in  many." 
And  ag:ain  on  this  subject,  he  says:  "To 
be  a  county  palatine  is  a  franchise,  vested 
in  number  of  persons.  It  is  likewise  fran- 
chise for  number  of  persons  to  be  incor- 
porated, and  subsisting:  as  body  politic, 
with  power  to  maintain  in  perpetual  suc- 
cession, and  do  other  corporate  acts;  each 
individual  member  of  such  corporation  i» 
also  said  to  have  franchise  or  freedom" 
(2  Bl.  Com.  37).  Kent  defines  franchises 
as  "privileges  conferred  by  grrant  from  g:ov- 
ernment,  and  vested  in  individuals"  (3 
Kent's  Com..  458)  (Id.  459).  He  also  says: 
"Corporations  or  bodies  politic  are  most 
usual  franchises  known  in  our  law."  In 
Pierce  v.  Emery.  32  N.  H.  484,  507,  Perley, 
C.  J.,  speaking:  for  court,  remarks:  "A 
corporation  is  itself  franchise  belongring:  to 
members  of  corporation;  and  corporation 
being:  itself  franchise,  may  hold  other  fran- 
chises as  rig:hts  and  franchises  of  corpora- 
tion." And  further:  "The  corporation, 
being:  itself  franchise,  consists  and  is  made 
up  of  its  rig:hts  and  franchises."  In  City 
of  Bridgeport  v.  New  York  &  N.  H.  R.  Co.. 
36  Conn.  255,  266,  Butler,  J.,  speaking  for 
court,  uses  this  language  in  regard  to  rail- 
road corporation:  "The  term  franchise  has 
several  significations,  and  there  is  some 
confusion  in  its  use.  The  better  opinion, 
deduced  from  authorities,  seems  to  be  that 
it  consists  of  entire  privileges  embraced  in 
and  constituting  grant. — Spring  Valley  W. 
W.  V.  Schottler,  62  Cal.  69,  106. 

33.  Franchise  is  special  privilege  granted 
by  state  which  does  not  belong  to  citizens 
of  country  generally  by  common  right.  This 
is  distinguishing  feature  of  franchise.  A 
right  which  belongs  to  government,  when 
conferred  upon  citizens,  is  franchise.  Such 
rights  as  inhere  in  sovereign  power  can 
only  be  exercised  by  individual  or  corpora- 
tion by  virtue  of  grant  from  such  sovereign 
power,  and  when  state  grants  such  right,  it 
is  franchise. — Lasher  v.  People,  183  111.  226, 
75  Am.  St.  Rep.  103,  47  L.  R.  A.  802,  55  N.  E. 
663. 

As  to  dintinetion  between  franelkine  and 
mere  moaopoiy,  see  note  4  L.  R.  A.  614. 

As    to    ezeeation    aaic    of    franclilae,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,'9  388  and  note. 

As    to    franclilae    being    a    contract,    see 

brief  47  L.  R.  A.  90,  104. 

Aa    to    franchiiie   aot   being   contract,    see 

Kerr's  Cyc.  Civ.  Code.  2d  ed„  $  503  and  note 
pars.  1.  2. 

Aa  to  tlie  nature  of  a  ffraneliiae»  see  briefs 
36  L.   R.  A.  144;   59  L.  R.  A.   582. 

Aa  to  wlketlier  ffrancliiae  is  anbjeet  ts  sale 
aad  tranafer,  see  brief  32  L.  R.  A.  315;  note 
47  L.  R.  A.  87,  89;  brief  47  L.  R.  A.  215,  note 
U    R.    A.    1917D,    707. 
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34.     In  commenting  on  definition  of  fran- 
chises  as  •"special    privilegres    conferred   by 
government  upon  individuals  and  which  do 
not  belong  to  citizens  of  country  generally 
of   common    right,"    supreme   court   of   this 
state    said    that    common    right    refers    to 
right  of  citizens  generally  at  common  law, 
investiture  of  which  is  not  to  be  looked  for 
in  any  special  law,  whether  established  by 
constitution    or    by    an    act    of    legislature; 
that  although  right,  such  as  to  lay  water- 
pipes  and  collect  rates  for  water  furnished, 
might  be  granted  by  constitution  to  every 
person,  it  would  not  follow  that  such  right 
is  not  franchise.     They  are  vested  by  grant 
of    sovereign    power,    and    not    by    coranfon 
law;  and  generality  of  grant  does  not  de- 
prive   them    of    character    of    franchises. — 
Spring  Valley  W.   W.   v.   Schottler.   62   Cal. 
69,  102,  108. 

3S.     Same  —  Same  —  Dtotlngoljilied      from 
mere  powers.^ — Definition  of  franchise  given 
by  Finch,   adopted   by  Blackstone,   and  ac- 
cepted by  every  authority  since.  Is  "a  royal 
privilege    or   branch    of    king's    prerogative 
subsisting    in    hands    of    subject."      To    be 
franchise,  right  possessed  must  be  such  as 
can  not  be  exercised  without  express  per- 
mission   of    sovereign    power — ^privilege    or 
immunity   of  public   nature   which   can   not 
be     legally     exercised     without     legislative 
grant.    It  follows  that  right,  whether  exist- 
ing in  natural  or  artificial  person,  to  carry 
on    any   particular    business,    is    not    neces- 
sarily    or     usually     franchise.       Kinds     of 
business  '^hich  corporations  organized  un- 
der   title    to,    chapter    thirty-four,    or    un- 
der act  of  1873,  are  authorized  to  carry  on, 
are    powers    but    not    franchises,    because 
they   are    rights   possessed   by   all    citizens 
who  choose  to  engage  in  them  without  any 
legislative    grant.      Only    franchise    which 
such   corporations  possess  is  general   fran- 
chise  to   be   or  exist   as   corporate   entity; 
hence,  if  they  engage  in  any  business  not 
authorized   by  statute   it   is   ultra   vires   or 
in  excess  of  their  powers,  but  not  usurpa- 
tion   of    franchises    not    granted.      Acts    in 
excess  of  power  may  undoubtedly  be  car- 
ried   so    far   as    to    amount    to   misuser   'of 
franchise  to  be  corporation  and  ground  for 
its    forfeiture.      How    far    it    must    go    to 
amount    to    this   courts   have   wisely   never 
attempted  to  define  except  In  very  general 
terms,   preferring   safe   course    of   adopting 
gradual    process    of    judicial    inclusion    and 
exclusion  as  cases  arise.     But  we  think  it 
may  be  safely  stated  as  general  consensus 
of  authorities  that  to  constitute  misuser  of 
corporate  franchise,  such  as  to  warrant  its 
forfeiture,  ultra  vires  acts  must  be  sq  sub- 
stantial   and    continued    as    to    amount    to 
clear    violation    of    condition    upon    which 
franchise   was   granted   and   so   derange   or 
destroy  business  of  corporation  that  it  no 
longer  fulfills  end  for  which  It  was  created. 
But  in  case  of  excess  of  powers  it  is  only 
where    some    public    mischief    is    done    or 
threatened  that  state,   by  attorney-general, 
sliould    interfere. — State    ex    rel.    Clapp    v. 
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Minnesota  T.  M.  Co.,  40  Minn.  218.  8  L.  R.  A 
510,  41  N.  W.  1020. 

As  to  corporate  powers,  see  Kerr's  Cyc. 
Civ.  Code,   2d  ed.,   §5  354,  365  and  notes. 

Aa  to  ultra  tItco  acts,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  9  354  and  note  pars.  177-184. 

«6.     Same  —  Same  —  Grant  proceeds  from 

le^tolatore^-Franchises  must  be  granted  by 
authority  of  legislature,  but  such  authority 
may   reside   in   subordinate   bodies    holding 
delegated    power.— Bartram    v.    Central    T 
Co.,  25  Cal.   284.   290,   291;   Truckee  ATT 
R.  Co.  V.  Campbell.  44  Cal.  89,  92;  Volcano 

«;^  ;«^'«7U^''*'**  ^^  Supervisors,  88  Cal. 
684.  686.  26  Pac.  513;  State  ex  rel.  Attorney- 
General  v.  Madison  St.  R.  Co.,  72  Wis.  612, 
1  L.  R.  A.  771.  40  N.  W.  487. 

87.  Franchise  must  be  granted  by  legis- 
lature; municipal  body  can  not  confer  fran- 
chise^Lasher    v.    People,    183    111.    226.    75 

tS'  tt^^'''^'^^'  '^  ^-  ^'  ^-  «<>2.  65  N.  E. 
R«;  7K«  M*  ,^^^"«^**-  3  S.  D.  55,  44  Am.  St. 
Rep.  766.  15  L.  R.  A.  477,  61  N.  W.  858. 

A.  to  point  that  no  franchise  can  be  held 
Z  :      !•  mot  derived  from  the  law  of  ^e 

-tate,  see  briefs  1  L.  R.  a.  772;  88  I.  R.  a 

»8.     Same--Same— Partlcolar  francktee». 

^!  hr  T  ^^^^'^^^'^  law  banking  in  all 
its  branches  was  free  to  all  and  belonged 
to   citizens    of   country   generally,     it  ^„ 

co^tUution''  ''""^''^"  ^^  -^'  "-«"-"i 
constitution,    power    to    regulate    currency 

7ns  i?°?  n"^^*   "^°°   '*^"<>°^»   government 
and  it  follows  that  If  bank  is  given  m-ivi 

lege  Of  issuing  demand  notes  to  circulate  is 

"cr/al  Ts  D  ^s'b'  ]!  f  anchise.-^"tate  %'. 
scougal  8  S.  D.  65.  44  Am.  St.  Rep.  766.  15 
U    R.    A.    477,    61    N.    W.    868.      See    Bank 

10  tTA%::  "^^^^^^ ''  ^-  ^- '''  ^^^-^ "' 

2d"eV,%Y56T-  n:i.^^"'»  ^^^  ^'^'  ^^'- 

derived  from  sovereign  Iex  ^rte  L J" 
8haw.  78  Cal.  486,  493.  16  Pac.  no  '''" 

See  pars.  46,  47,  this  note. 

40.  Same  — Same  — Same  — Ri»h*    „^ 

ouU.ae  oj  It.  0hartrH^,rM'„;„';^*t:j; 

«  Cal.  611.  II  Z  ;tc.  IJr'  ":   °'*'»"'*' 

41.  Same— Same— Same—Btelit  at  i-^ 
city  by  which  gas  or  wat^  /.  *V^^  *' 
veyed.  and  to  colLot  rate*  forial  or  w^^^ 
is  franchl8e.-San  Jose  O  Cn  V  t  ''**«•■• 
57  Cal.  614.  .1,;  Sprt*,%fu;y  w'",^*'^- 
Schottler,  «2  Cal.  69,  107'  los!  ^• 

A»  to  whether  the  rlsht  to  manfaetf..^ 
ca.  a.d  dlstrtb-te  It  by  «««»  .«  ^^  ^'J^ 
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Ib    tke  mtr^tim  in  a   franchlae  or 

see  note  8  L.  H.  A.  487,  488. 


,      V.  Board  of  Supervisors.  88  Cal.  634,  63D,  26 
Pac.  513. 


Saafte— Same— Same— Rlsht  to  be  eor- 

ttien  is  in  Itself  franchise;  and  to  ac- 
quire franchises  under  general  law,  pre- 
scribed statutory  conditions  must  be 
complied  with.  Still  substantial  rather  than 
literal  compliance  will  suffice.  Because 
substantial  compliance  will  do,  it  does  not 
follow  that  any  positive  statutory  require- 
ments ca.n  be  omitted  on  srround  that  it  is 
on  important.  There  are  conditions  prece- 
dent to*  acqulringr  a  statutory  rlgrht  and 
none  can  be  dispensed  with  by  court. — Peo- 
ple ex  rel.  Fraser  v.  Selfridgre,  62  CaL  881, 
333 ;  People  ▼.  Montecito  W.  Co.,  97  CaL  276, 
27S,   32  Pac.  886. 

43.  Very  existence  of  corporation  as  such 
is  franchise,  and  it  exercises  its  franchise 
in  every  act  which  it  performs  as  corpora- 
tion. But  corporatibn  whose  existence  is 
franchise  may  possess,  powers  and  fran- 
chises w^hich  in  themselves  are  not  fran- 
chises (such  as  rigrht  to  bank,  discussed  in 
Bainlc  of  Augusta  v.  Earle,  88  U.  S.  (18 
Pet.)  67&.  10  I*  ed.  274,. or  rigrht  to  buy  and 
sell  property,  real  and  personal),  but  it 
usually  owns,  along  with  such  privilege, 
some  that  are  franchises;  but  whether 
po^wers  be  entirely  of  kind  which  are  fran- 
chises or  not  its  existence  and  right  to 
employ  ItB  corporate  powers  is  franchise. 
Pranchise  of  corporation  is  and  can  be  well 
defined  to  be  right  of  corporation  to  exist 
and  exercise  powers  and  privileges  vested 
in  It  toy  Its  charter.  The  franchise  is  fac- 
ulty of  corporation.  As  said  by  Rediield  in 
bis  -work  on  railways:  "The  faculty  of  cor- 
poration is  iU  organic  life;  its  corporate 
existence  by  which  it  is  enabled  to  carry  on 
business;  that  which  it  derives  from  its 
charter  or  incorporation,  its  corporate 
francbiae."— Spring  Valley  W.  W.  v.  Schott- 
ler,  •«  Cal.  69,  108,  109. 

-te   eorpormte  franelilses»  see  notes  40 
St.   Rep.  167;  8  U  R.  A.   610;   brief  64 
R.   A-  367. 


— Rlfflit  to  eoUeet 

j^ll„  on  bridges,  roads,  etc,  is  franchise. 
pi^ncbise  of  this  character  may  be  de- 
fined as  certain  privilege  of  public  nature 
conferred  by  grant  from  government  and 
vested  in  individuals.  It  is  sovereign  pre- 
ro^ative  and  vests  in  an  individual  only 
br  le^iBl&t''^®  grant.  It  makes  no  difference 
whether  ^rant  be  made  directly  by  legisla- 
ture or  by  subordinate  body  to  whom  power 
is  delegated;  it  is  still  grant  emanating 
from  sovereign  authority  of  state.  A  grant 
of  sucb  franchise  by  board  of  supervisors 
bas  same  standing  in  respect  to  its  validity, 
presYtmptions  in  its  favor,  and  mode  in 
'Which  it  may  be  attacked,  as  grant  of  any 
other  right,  privilege,  or  thing  made  by  any 
department  of  government  under  authority 
^  iji'W. — ^Bartram  v.  Central  T.  Co.,  26  Cal. 
•»*4,  290.  291;  Truckee  &  T.  T.  R.  Co.  v. 
Campbell.   44  CaL  89,  92;  Volcano  C.  R.  Co. 


As   to   ferry,  privilecre    belns   a    franchlsef 

see  briefs  32  L.  R.  A.  316;  33  L.  R.  A.  636. 

As  to  franchise  to  take  tolls*  see,  ante, 
8  628  and  note. 

As  to  necessity  of  frauclilse  for  taking 
tolls,  see  note  37  L.  R.  A.  711,  719. 

As  to  rislit  to  collect  toll;  to  operate  fer- 
ries |  to  bnlld  dams)  to  use  streets  and  hisk- 
ways»  belns  a  franchise,  see  brief  €3  L.  R.  A. 
767. 

As  to  rlskt  to  collect  ^rharfaire  belns  a 
franchise,  see  note  1  L.  R.  A.  133,  134. 

4ft.  Same  —  Same  •^  Same  —  Right  to  lay 
and  maintain  street-railway  tracks. — Ordi- 
nance of  common  council  of  city  granting 
authority  and  permission  to  corporation  to 
lay  and  maintain  within  certain  streets  of 
said  city,  upon  certain  conditions,  street 
railway  is  more  than  mere  contract  between 
company  and  city  for  breach  of  which  city 
has  usual  remedy  by  action.  Immunities 
and  privileges  granted  to  company  by  ordi- 
nance are  as  much  franchises  of  corporation 
as  if  they  had  been  directly  granted  by 
statute  under  which  it  was  organized.  The 
common  oouncil  of  city  of  Madison  is  au- 
thorized, by  statute,  to  grant  them,  and 
such  power  is  delegated  one.  What  com- 
mon council  does  within  that  power  is  done 
by  legislature  through  its  agency.  Public 
has  interest  in  these  franchises;  power  to 
grant  them  therefore  must  be  derived  from 
legislature. — State  ex  rel.  Attorney-General 
V.  Madison  St.  R.  Co.,  72  Wis.  612,  1  L».  R.  A- 
771,  40  N.  W.  487. 

As  to  franchise  for  constructing  road  for 
ase  of  aatomobilea,  bicycles,  etc..  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  624  and  note. 

441.  Compares  There  has  always  been  well 
defined  distinction  between  "ways"  and 
"franchises."  A  way  may  be  granted  by 
private  person;  franchise  can  be  granted 
only  by  government,  and  is  sovereign  pre- 
rogative existing  in  hands  of  subject.  A 
way  belongs  to  same  species  whether 
granted  by  government  or  by  private  per- 
son. Ownership  of  way  granted  by  public 
authority  is  no  more  franchise  than  is 
ownership  of  land  conveyed  from  govern- 
ment to  individual  by  patent.  Right  to 
maintain  tracks  and  switches  of  street-rail- 
way upon  certain  streets  is  not  franchise; 
it  is  mere  right  of  way  (McFarland,  J.,  dis. 
op.). — People  ex  rel.  Warfleld  v.  Sutter  St. 
R.  Co.,  117  Cal.  604,  615,  616,  49  Pac.  736. 

As  to  appurtenances,  esNementM,  and  iier- 
vltndes,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.. 
Si  801-811  and  notes. 

As  to  right  granted  by  the  city  council  to 
a  street-railway  company  to  unc  certain 
streets  being  a  franchise,  see  brief  48 
L.  R.  A.  823. 

47.    Samc^-Oillce  is  riglit  to  exercise  pub- 
lic   function    or    employment,    and    to    take 
fees  and  emoluments  belonging  to  it. — Peo- 
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pie  ex  rel.  Flint  v.  Harrlnerton,  63  Qal.  257, 
260;  Hamlin  v.  Kassafer,  15  Ore.  456,  460,  3 
Am.  St.  Rep.  180,  15  Pac.  778. 

48.  In  abstract  "office"  sigrnifles  place  of 
trust.  In  legral  idea,  an  office  is  an  entity, 
and  may  exist  in  fact,  thougrh  it  be  without 
incumbent.  In  this  sense  word  "office"  is 
used  in  number  of  instances  in  constitution 
and  also  in  statutes.  An  office  is  also  de- 
fined to  be  right  to  exercise  public  function 
or  employment,  and  to  take  fees  and  emolu- 
ments belonging:  to  it. — People  ex  rel.  Mad- 
den V.  Stratton,  28  Cal.  382,  388;  Miller  v. 
Board  of  Supervisors,  25  Cal.  93,  98. 

Am  to  dcflnltion  of  office*  see  note  63  Am. 
St.  Rep.  180-193. 

Am  to  office  being;  off  nature  of  ffranchlae* 

see  par.  38.  this  note. 

49.  Same — Same— -Creation  off. — Office  can 
only  be  created  by  constitution,  or  some 
valid  statute  passed  by  legislature.  Exist- 
ence or  non-existence  of  office  is  question 
of  law,  not  of  fact.  Its  existence  depends 
on  law,  either  constitutional  or  statutory. 
If  no  law  can  be  found  showing  its  creation, 
it  can  not  exist  (dis.  op.  of  Thornton,  J.). — 
Ex  parte  Henshaw.  73  Cal.  486,  499,  15  Pac. 
110. 

See  pars.  35,  36,  this  note. 

50.  Same  —  Same  —  Director  off  private 
corporation  can  not  be  said  to  hold  public 
office. — Poster  v.  Superior  Court,  115  Cal. 
279,  283,  47  Pac.  58. 

51.  Same^^Same— Employee  dlMtlnff'alMlied. 
— Position  occupied  by  physician  appointed 
by  board  of  supervisors,  under  subdivision 
5  of  section  25  of  County  Government  Act  of 
1897,  to  attend  indigent  sick  and  dependent 
poor  of  county  and  patients  in  county  hos- 
pital, is  not  an  office,  and  suit  in  nature  of 
quo  warranto  to  oust  him  from  such  em- 
ployment will  not  lie. — Law  providing  for 
employment  of  such  hospital  physicians 
does  not  designate  title  of  officers  or  physi- 
cians employed,  or  give  them  distinctive 
name,  or  fix  their  terms  'of  office,  or  pre- 
scribe their  duties  or  compensation.  It  does 
not  provide  that  there  shall  be  one  physi- 
cian only,  but  board  may  employ  as  many 
as  in  its  discretion  It  may  deem  necessary. 
Physicians  employed  must  be  regarded  as 
merely  servants  or  employees  of  board. — 
People  ex  rel.  Attorney-General  v.  Wheeler, 
136  Cal.  652.  653.  69  Pac.  435. 

Am  to  definition  of  employment,  see  Kerr's 
Cyc.  Civ.  Code.  2d  ed.,  §  1965  and  note. 

Am  to  what  dlMtlngulMliea  an  office  from  a 
mere  employment  or  contract*  see  notes  72 
Am.  Dec.  179;  17  L.  R.  A.  243,  250;  brief  52 
L.  R.  A.  406;  36  L.  R.  A.    (N.  S)   881'. 

52.  Same  — •  Same  —  Member  of  board  of 
health  of  city  and  county  of  San  Francisco 
is  an  officer. — People  ex  rel.  Davidson  v. 
Perry,  79  Cal.  105,  113,  21  Pac.  423. 

.53.  Same — Same — Pilot  of  port  off  San 
Franchico,  appointed  by  board  of  pilot  com- 
missioners under  act  of  May  11.  1854.  and 
amendatory    act    of    1858,    is    public    officer. 
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Such  pilots  are  appointed  by  virtue  of  act 
of  legislature;  have  fixed  term  to  their  em- 
ployment, have  definite  duties  prescribed, 
have  fixed  rates  of  compensation;  are  re- 
quired to  give  bond,  and  are  entitled  to  do 
all  business  of  pilots  for  harbor  of  San 
Francisco.  They  are  subject  to  penalties 
for  misfeasance  and  malfeasance,  and  are 
protected  by  law  In  enjoyment  of  their 
offices  and  emoluments. — People  ex  rel. 
Palmer  v.  Woodbury,  14  Cal.  43,    45. 


54.     Same— Same— >Poaltlon  off  ''practician 
phyMlclan   of    Yaba   county   hoMpital"    is   an 

office.  Law  which  authorizes  appointment 
of  practicing  physician  for  said  Yuba  county 
hospital  fixes  term  for  which  he  shall  be  ap- 
pointed, provides  for  his  salary,  and  pre- 
scribes his  duties.  That  is  sufficient  lo 
create  office. — People  ex  rel.  Flint  v.  Har- 
rington, 63  Cal.  257,  260.  See  Wall  v.  Board 
of  Directors,   145  Cal.   468,  472,  78   Pac.   951, 

Aa  to  Juror  not  belns  an  officer  within 
meaaluflT  of  Mtatute,  see  par.  91,  this  note. 

Am  to  whether  the  poaltion  of  teacher  in 
public  MchoolM  of  city  Im  an  office,  see   par. 

117,  this  note. 

06.  Same— llMUrper  is  one  who  acts  with- 
out color  of  title  and  whose  acts  are  ut- 
terly void.  Distinction  between  officers  de 
Jure,  and  officers  de  facto,  and  mere  usurp- 
ers are  set  forth  in  Hamlin  v.  Kassafer,  15 
Ore.  456,  460,  3  Am.  St.  Rep.  180.  15  Pac.  778. 

Am  to  difference  between  UMurper  aad  offi- 
cer de  ffacto,  see  note  3  Am.  St.  Rep.  183. 

Aa   to   usurpation   of  franchlae,  see    pars 

209-236,  this  note. 

Am  to  UMurpation  off  office,  see  pars.  55-61 
66-78,  237,  this  note. 

Oe.  Same— Same— Appointee,  vacancx  »ot 
haviaff     been     Judicially     determined. — One 

who  is  appointed  to  fill  vacancy  in  board  of 
supervisors  caused  by  reason  of  incumbent 
ceasing  to  be  inhabitant  of  district  for 
which  he  was  chosen,  is  not  usurper  because 
of  fact  that  vacancy  of  office  was  not  Judi- 
cially determined  prior  to  his  appointment. 
In  such  case  office  becomes  vacant  ipso 
facto,  and  issue  of  vacancy  or  not  can  be 
determined  in  action  of  quo  warranto 
brought  upon  relation  by  former  incumbent 
against  appointee. — People  ex  rel.  Tracy  v 
Brite.  55  Cal.  79,  80. 

57.  Same— Same— Certmcate  of  electl«ift 
wrongfully  obtained. — One  who  obtains  cer- 
tificate of  election  to  which  he  is  not  en- 
titled and  by  virtue  of  which  he  enters  into 
office  does  not  thereby  enter  lawfully,  and 
he  is  an  "intruder"  or  "usurper"  or  one'  who 
"unlawfully  holds  and  exercises"  office,  and 
Is  liable  to  be  proceeded  against  by  virtue 
of  this  section.  Certificate  of  election  fj, 
only  prima  facie  evidence  of  his  right  to 
office  and  affords  him  at  most  but  color  of 
title  if  office  was  In  fact  given  by  votera  to 
another. — People  ex  rel.  Wicks  v.  Jones  »a 
Cal.  51.  53.  • 

68.  Same— Same — lacumbent  holding  over 

— Incumbent  of  office  is  bound  to  know  upon 
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expiration  of  his  term  of  office  who  is  his 
successor  and  to  yield  office  to  that  one  of 
candidates  who  has  been  leerally  elected, 
upon  his  qualification  and  demand.  He  is 
bound  to  act  at  his  peril,  and  if  he  holds 
over  and  thereafter  it  should  appear  that 
party  so  qualifying-  and  demanding  office 
had  at  time  title  thereto  he  becomes,  upon 
such  determination,  a  usurper  ab  initio. — 
People  ex  rel.  Dorsey  v.  Smyth,  28  Cal.  21, 

69.  F*ormer  incumbent  who,  upon  appar- 
ent election  of  defendant,  gave  up  posses- 
sion of  office  to  defendant  and  ceased  to 
perform  duties  of  office,  is  not  thereafter 
entitled  to  resume  office  by  reason  of  Judg- 
ment, in  action  brought  by  an  elector  to 
contest  defendant's  election,  determining 
defendant  ineligible  to  office.  Under  such 
circumstances  office  becomes  vacant. — Peo- 
ple ex  rel.  Drew  v.  Rodgers,  118  Cal.  393, 
39€.  46  Pac  740,  SO  Pac.  668. 

€•.  There  is  no  provision  authorising 
Judgre  of  superior  court  to  hold  his  office 
until  his  successor  is  elected  and  qualified. 
It  is  no  defense  to  action  in  nature  of  quo 
warranto  against  such  officer  that  at  expi- 
ration of  his  term  his  successor  had  not 
qoalifled. — People  ex  rel.  Bledsoe  v.  Camp- 
bell. 138  Cal.  11,  14,  17,  70  Pac.  918. 

61.  One  who  holds  over  after  expiration 
of  bis  term  of  office,  and  who  is  entitled  to 
retain  office  until  appointment  of  his  suc- 
cessor, can  not  be  ousted  by  new  appointee 
who  does  not  possess  qualifications  pre- 
F^ribed  by  law.  In  such  case  there  is  not. 
Kround  for  Judgment  that  he  "wrongfully 
usurps,  holds,  occupies,"  etc.,  said  office. — 
People  ex  rel.  Moore  v.  King,  127  Cal.  670, 
573.   574,  60  Pac.  36. 


Dfseretioa  of  attorBey-seneral-^vdl- 
itreL — Assuming  that  the  discretion 
of  th^  attorney-general  is  not  entirely  be- 
yond the  control  of  the  court,  it  is  clear 
that  the  power  to  order  him  to  grant  leave 
to  commence  a  suit  against  his  own  con- 
viction and  conscientious  belief,  should  be 
exercised  only  where  the  abuse  of  discre- 
tion is  extreme  and  clearly  indefensible.  In 
the  absence  of  such  an  extreme  case  a  de- 
cree of  the  court  compelling  him  to  act 
against  bis  Judgment  is  erroneous  and  is 
itself  an  abuse  of  discretion. — Lamb  v. 
Webb,  161  Cal.  464,  91  Pac.  102. 

CS.     Btfcet  of  pendias  pvoeeedfag^As  de- 
ff»Mfl«  tm  otbcr  aetlonK — Pendency  of  proceed- 
Ini^  in  QUO  warranto  against  persons  named 
as   claimincr   to   compose   corporation    is   no 
iefense     t9     proceeding    by    mandamus    by 
tuch  corporation  to  compel  board  of  super- 
v.sors    of   county    to    subscribe    to    capital 
stock   of   such  corporation   and   to  issue  to 
said  vorporation  bonds   of  county   in   pay- 
ment  of    subscription,  in   pursuance   of  re- 
quirements  of   an  act  of  legislature. — Oro- 
ville  A  V.  R.  Co.  v.  Supervisors,  87  Cal.  364, 
set.  363. 


64.  Sanne^-Oa  property  rights  of  defend- 
ant corporation. — State  acquires  no  lien  on 
property  of  corporation  by  action  against 
it  for  forfeiture  of  its  charter,  and  can  not 
attack  sale  thereof  made  pendente  lite.  Up 
to  date  of  dissolution  corporation  has  same 
power  of  disposing  of  its  property  honestly 
and  in  good  faith  that  any  corporation  has. 
— Havemeyer  v.  Superior  Court.  84  Cal.  327, 
386,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627,  24 
Pac.  121. 

66.  Legislature  has  given  no  indication 
of  Intention  to  forfeit  or  take  away  from 
stockholders  property  of  corporation  except 
to  extent  of  fine  of  five  thousand  dollars 
which  court  is  authorized  in  its  discretion 
to  impose.  What  is  forfeited  to  state,  and 
all  that  is  forfeited,  is  charter^ — right  to  be 
corporation,  and  this  Is  presumed  solely 
upon  ground  that  condition  upon  which  it 
was  granted  has  been  violated.  When  cor- 
poration is  dissolved  its  property  vests  in 
its  stockholders,  subject  only  to  claims  of 
creditors,  and  is  thereafter  held  upon  same 
tenure  and  subject  to  same  conditions  as 
similar  property  owned  by  other  natural 
persons. — Havemeyer  v.  Superior  Court,  84 
CaL  827.  362.  378.  379,  18  Am.  St.  Rep.  192, 
10  L.  R.  A.  627,  24  Pac.  121. 

As  to  elfeet  of  Jvdvment  of  onster  vpon 
property  rights  of  eorporatlon,  see  notes  30 
Am.  Dec.  52;  68  Am.  St.  Rep.  781;  3  L.  R.  A. 
610. 

As  to  effect  of  proecedlsff  to  forfeit 
charter  of  a  eorporatlon  npoa  rl«bts  of  eor- 
poratlon to  dispose  of  Its  property*  see  note 
66  Am.  St.  Rep.  864. 

As  to  reeeiversbip,  see  pars.  198-201,  this 
note. 

6t.  Intrasloa  into  office^ — One  assuming, 
without  grant,  to  exercise  powers  which  are 
prerogatives  of  government  and  such  as 
can  be  exercised  by  private  person  only 
when  granted  by  government,  may  be  ad- 
Judged  to  be  unlawfully  exercisiner  such 
powers. — Ex  parte  Henshaw,  73  Cal.  486. 
493,  16  Pac.  110.  See  People  ex  rel.  Smith 
V.  Olds,  3  Cal.  167,  176,  177,  68  Am.  Dec.  398. 

As  to  dellnltion  of  *<iBtnider^  and  <«nsnrp- 
er,>*  see  pars.  64-60,  this  note. 

As  to  dellnitlon  of  «<olliee,''  see  pars.  46-68, 
this  note. 

As  to  va«rpatlon  of  oillee»  see  par.  237, 
this  note. 

67.  Same— Contest  of  election. — There  are 
two  separate  and  distinct  methods  provided 
in  this  code  to  contest  title  to  office.  First 
is  by  proceedings  in  nature  of  quo  warranto 
against  any  person  who  usurps  or  intrudes 
into  public  office.  The  second  is  by  con- 
testing election  as  provided  in  this  code 
(5§  1111-1127,  post). — Powers  v.  Hitchcock, 
129  Cal.  325,  326,  327,  61  Pac.  1076.  See  Sat- 
terlee  v.  San  Francisco,  23  Cal.  314,  820. 

68.  Result  of  election  may  be  contested 
by  proceeding   upon   information   in   natur» 
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of  quo  warranto. — Stone  v.  Blkins,  24  Cal. 
125,  127. 

Aji  to  proc«edlass  to  iaqnire  lato  cle«tioBS 
of  private  corporations,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  9  816  and  note. 


— Saaie-— Kvldeaco  oi  eleetfloa.— 

Possession  of  certificate  of  election  is  not 
necessary  to  enable  contestant  to  pursue 
remedy  by  quo  warranto.  Certificate  of 
election  is  merely  prima  facie  evidence  of 
title  to  oflfice;  but  it  is  not  conclusive;  nor  is 
It  only  evidence  by  which  title  may  be  es- 
tablished. It  is  fact  of  election  which  erlves 
title  to  office*  and  this  fact  may  be  es- 
tablished not  only  without,  but  agrainst,  evi- 
dence of  this  certificate. — ^Magree  v.  Board 
of  Supervisors,  10  Cal.  876,  877. 

70.  Loss  or  destruction  of  certificate  of 
election  may  be  shown,  and  fact  of  election 
established  by  parol  evidence.  To  lay  foun- 
dation for  admission  of  such  testimony,  in 
action  relatiner  to  county  office,  it  is  not 
necessary  to  ask  county  clerk,  as  witness, 
if  he  has  made  dillgrent  search  for  certificate 
in  his  ofiSce,  where  he  testifies  that  there  is 
not  in  his  office,  or  so  far  as  he  knows,  in 
county,  any  record  or  written  evidence  of 
persons  elected  to  different  county  offices. 
His  positive  testimony  that  documents  or 
records  are  not  in  office  would  raise  legral 
presumption  that  witness  had  searched  for 
them,  unless  it  should  be  made  to  appear 
from  his  testimony  that  such  was  not  fact. 
— People  ex  rel.  Attorney-General  v.  Clln- 
eran,  5  Cal.  889,  890. 

71.  Proof  of  fact  that  claimant  had  been 
actingr  as  sheriff,  taken  in  connection  with 
proof  of  loss  of  certificate  of  election  Is- 
sued to  him,  would  raise  presumption  that 
he  had  executed  bond  and  taken  oath  of 
office. — People  ex  rel.  Attorney-General  v. 
Clinsran,  6  Cal.  889,  891;  Hull  v.  Superior 
Court,  68  Cal.  174,  176. 

78.  Ballots  returned  with  poll-list  and 
tally-paper  to  county  clerk  to  be  kept  by 
him  for  at  least  six  months,  under  law  of 
1863  (Stats.  1868,  p.  864,  9  S6),  are  better 
evidence  of  number  of  votes  cast,  and  for 
whom,  than  is  the  tally-list  made  from  them 
by  officers  of  election,  notwithstanding:  that 
name  of  candidate  has  been  torn  from  cer- 
tain of  the  ballots.  In  absence  of  evidence 
to  contrary,  it  will  be  presumed  that  such 
ballots  were  torn  by  electors  voting  them, 
before  being:  deposited  In  the  ballot-box. — 
People  ex  rel.  Budd  v.  Holden,  28  CaL  128, 
131-184. 

78.  Plaintiff,  claiming:  rlg:ht  to  unexpired 
term  as  officer-elect  to  fill  alleg:ed  vacancy, 
must,  in  action  against  incumbent  to  re- 
cover possession  of  books  and  papers  of 
office,  not  only  show  that  he  has  a  prima 
facie  title  to  office,  but  must  show  prima 
facie  that  vacancy  existed,  and  that  he  was 
elected  to  fill  it. — Doane  v.  Scannell,  7  Cal. 
393,  394,  895;  People  ex  rel.  Attorney-Gen- 
eral V.  Scannell,  7  Cal.  432.  442.  443. 

74.     Same— Contest  of  rlrht  of  aetaal  la- 
ibeat  In  posaewilon  uuder  color  of  risk* 
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can  be  orlg:lnated  only  by  proceeding:  by  in- 
formation in  nature  of  quo  warranto 
agrainst  him  as  incumbent. — People  ex  reL 
Smith  V.  Olds,  8  Cal.  167,  176.  176,  68  Am. 
Dec.  898;  Hull  v.  Superior  Court,  68  Cal.  174. 
177. 

75.  Saate-^orf  eltore  of  rigHt  to  oMee  by 
fallvre  of  appolatec  to  qualify  under  com- 
mission of  appointment  within  time  pro- 
vided by  law  may  be  determined  in  action 
under  this  chapter. — People  ex  rel.  Finl^an 
V.  Perkins,  86  Cal.  609,  611.  86  Pac.  846. 

7«.  Same— Removal  from  ofllec. — Oflicer 
can  not  be  removed  from  office  for  failure 
to  comply  with  any  law  prescribing  test 
other  than  that  prescribed  by  section  8  ar- 
ticle XX  of  constitution  of  1879.  For  act  of 
1901,  to  execute  and  carry  into  effect  this 
constitutional  provision,  see  II  Henninff's 
General  Laws,  8d  ed.,  p.  2210. 

77.  Act  of  March  80,  1874  (SUts.  187S-4. 
p.  911),  providingr  for  removal  of  certain 
officers  for  wilful  violation  of  laws  defining 
their  duty,  was  repealed  by  constitution  of 
1879,  and  its  place  supplied  by  sections  55 
and  184  of  County  Government  Act  enacted 
March  14.  1883.— Fraser  v.  Alexander.  75 
CaL  147.  160.  164.  16  Pac.  767. 

As  to  erimlaal  paalalimeat  for  asarpatl^a 
of  ofllee,  see  Kerr's  Cyc  Pen.  Code.  8d  ed 
9  76. 

Ae  to  forfeiture  af  ofllee  by  eoavtetloa  of 
crime*   see   Kerr's   Cyc.   Pen.    Code,   2d   ed 
89  88,  98.  • 

As  to  forfeiture  of  oflice  by  iubaiaaalty  to 
.  priaoaer.  see  Kerr's  Cyc.  Pen.  Code,  2d  ed 
8 147  and  note.  '  ' 

As  to  forfeiture  of  oflice  for  *«irt»y  |p.^_ 
ward  far  deputatloa,  see  Kerr's  Cyc.  Pen 
Code,  2d  ed.,  9  74. 

Aa  to  removal  trowa  aflice  for  uevlect  of 
duty,  see  Kerr's  Cyc.  Pen.  Code.  2d  ed.,.5  661, 

As  to  removal  of  civU  oflicers  by  impeacli- 
meat,   see    Kerr's   Cyc.    Pen.    Code,    2d    ed 
9S  789-768  and  notes. 

As  to  removal  of  civil  oflieera  upou  ace«. 
satioa  preaeated  by  vraad  Jury,  see  Kerr's 
Cyc.  Pen.  Code.  8d  ed.,  99  768-771  and  notes. 

As  to  removal  of  oflieers  by  suatmary  pro- 
ceediava  before  supeHor  court,  for  ciiar^KK^ 
iUesal   fees,   or  refuaia«,  or  acslectiav   «o 
perform  oflidal  duties,  see  Kerr's  Cyc.  Pen 
Code,  2d  ed..  9  772  and  note. 

7a  Same— RiflTbt  to  aUIitary  oflice  may  1»o 
iaquired  iato  under  this  proceeding.— Peo- 
ple ex  rel.  Palmer  v.  Woodbury.  14  Cal.  4S. 
46. 

Am  to  wbat  oflicea  are  public,  iu  acaae  thu« 
would  warraat  isauaacc  of  aa  laformatiom 
for   uaurpia«   or   iatrudiuff   lata    fbem,   see 

note  80  Am.  Dec.  47-62. 

7I>.  JuriadictioB— City  eouuciI*B  ri^ht  to 
determiae  its  membership.— Jurisdiction  of 
usurpation  of  office  having:  been  conferred 
on  superior  court  by  constitution,  such  Ju- 
risdiction can  not  be  taken  away  or 
abrideed  by  legislature.     Section   677  Con- 
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nidation  Act  of  city  and  county  of  San 
Francisco,  providing:  that  board  of  super- 
visors shall  be  Judgre  of  election  and  qualifi- 
cations of  its  own  members,  therefore  does 
not  deprive  court  of  jurisdiction  to  inquire 
into  election  of  such  officers  by  proceedingrs 
under  this  chapter.  That  act  creates  an 
accumalative  Jurisdiction;  It  enables  board 
to  P&8S  speedily  and  by  simple  proceeding 
upon  rig'ht  of  membership  In  it,  so  that  it 
may  not  be  hampered  in  performance  of  its 
rnncilon;  and  when  it  has  done  so,  board,  as 
composed  thereby,  is  for  time  legral  board, 
and  its  doing:  authoritative.  Courts  of  com- 
petent Jurisdiction  are  not  shut  out,  how- 
ever, from  inquiringr  on  behalf  of  people  , 
orig-in  of  all  authority,  into  ri^ht  of  any 
person  who,  by  action  of  board,  In  fact  holds 
place  in  it,  and  claims  thereby  to  exercise 
public  ofnce. — People  ex  rel.  Swift  v.  Bingr- 
ham,  8S  Cal.  238,  239-242,  22  Pac.  1089.  See 
People  ex  reL  Davidson  v.  Perry,  79  Cal.  106, 
1«7-109.  21  Pac.  428. 

S6.  Statute  grlvingr  city  council  rigrht  to 
determine  qualifications  of  its  members  and 
of  all  election  returns,  and  to  determine 
contested  elections  of  all  city  officers,  does 
not  deprive  superior  court  of  Jurisdiction 
in  QUO  irarranto  to  determine  who  is  en- 
titled to  office.  Jurisdiction  griven  to  city 
council  is  merely  cumulative. — State  ex  rel. 
Blaise  ▼•  Morris,  14  Wash.  262,  263,  44  Pac 
2€€. 

SI.  Xfeflrlsiature  may  confer  upon  common 
council  of  city  rigrht  to  determine  election 
of  city  ofBcers  and  may  make  such  Juris- 
diction exclusive,  ousting:  superior  court 
of  Its  Jurisdiction  In  cases  of  contested 
elections  concerning:  such  officers.  But  un- 
less it  appears  definitely  from  laogruagre  of 
fJie  statute  that  it  is  intended  to  exclude 
superior  court  from  Jurisdiction  of  such  con- 
gests, such  Jurisdiction  will  be  reg:arded  as 
cumnln^tive.  Where  statute  declares  that 
^jeoision  of  board  in  election  contests  be- 
X^ween  city  officers  shall  be  "final  and  con- 
clusive.** such  Jurisdiction  is  regrarded  as 
exclusive.  But  whether  Jurisdiction  of  such 
council  in  contest  cases  is  exclusive  of  Ju- 
risdiction given  superior  court  by  quo  war- 
rAnto,  or  vrhether  determination  In  former 
ctLBe  vronld  be  bar  to  proceedingrs  by  quo 
'^a.m.i^to  was  not  involved  in  case  and 
therefore  not  determined. — Carter  v.  Su- 
perior Court,  188  Cal.  150.  155,  70  Pac.  1067. 


Cessvsrei  Tenth  section  of  act  of 
11,  1850.  to  provide  for  incorporation 
of  cities  (Stats.  1850.  p.  88)  provides  that 
common  council  "shall  Judgre  of  the  quallfl- 
cations,  elections,  and  returns  of  its  own 
memhers."  These  words  being:  Identical 
with  the  eig:hth  section  of  article  IV  of  con- 
stitution, relating:  to  legislative  department 
^f  state  flTOvernment,  should  receive  same 
construction.  It  Is  settled  beyond  contro- 
versy that  those  words  of  constitution  con- 
fer upon  each  house  exclusive  power  to 
l^jffT^  of  and  determine  qualifications,  elec- 
tions, and  returns  of  Its  own  members;  and 


it  follows  that  common  council  of  city  to 
which  that  section  of  act  is  applicable  pos- 
sesses like  exclusive  authority  to  Judge  of 
and  determine  qualifications,  elections,  and 
returns  of  its  own  members.  The  courts 
therefore  have  no  Jurisdiction  of  an  action 
in  nature  of  quo  warranto  to  determine 
rig:kt  as  between  relator  and  defendants  to 
office  of  member  of  such  common  council. — 
People  ex  rel.  Vejar  v.  Metzker,  47  Cal.  624, 
625,  526. 


88.    Sssfee «- Blfcct    of    other    remedies. — 

Rigrht  g:ranted  to  elector  to  contest  election 
in  no  way  impairs  rig:ht  of  people  in  their 
soverelgrn  capacity  to  inquire  into  authority 
by  which  any  person  assumes  to  exercise 
functions  of  public  office  or  franchise  and  to 
remove  him  therefrom,  if  it  be  made  to  ap- 
pear that  he  is  usurper  having:  no  leg:al 
title  thereto.  The  two  remedies  are  dls-- 
tinct,  one  belong:ing:  to  elector  in  his  indi- 
vidual capacity  as  power  g:ranted,  and  other 
to  people  in  rig:ht  of  their  sovereig:nty. — 
People  ex  rel.  Budd  v.  Holden,  28  Cal.  123, 
129. 

84.  Jurisdiction  of  superior  court  to  issue 
writs  of  quo  warranto,  griven  by  constitu- 
tion of  1879,  is  not  exclusive  of  Jurisdiction 
to  entertain  reg:ular  action  to  declare  for- 
feiture of  franchise. — ^People  ex  rel.  War- 
field  V.  Sutter  a^.  R.  Co.,  117  Cal.  604,  611, 
612.  49  Pac.  786. 

As  to  proceedings  relatlas  to  irrlvatloa 
distriots  under  Conflrmntlon  Aet  of  1889, 
bnrrinv  proecedlnss  by  qvo  warranto  or  ac- 
tion for  usurpation,  see  pars.  4,  6,  this  note. 


Sasi^— Superior  eonrt  has  Jurisdic- 
tion of  this  class  of  proceeding:s.  Jurisdic- 
tion of  quo  warranto  is  ^iven  to  that  court 
by  section  6  of  article  lY  of  state  constitu- 
tion. Also,  authority  of  court,  under  sec- 
tion 809,  post,  to  impose  penalty  of  five 
thousand  dollars  upon  defendant  adjudg:ed 
gruilty,  satisfies  Jurisdictional  test  as  to 
amount  of  demand  involved. — People  ex  rel. 
Swift  V.  Bing:ham,  82  Cal.  238,  289-242,  22 
Pac.  1089. 

86.  Jurisdiction  of  superior  court  to  try 
question  of  usurpation  of  an  office,  and  in- 
cidentally existence  of  office,  is  not  derived 
from  any  act  relating:  to  particular  office, 
but  from  its  constitutional  g^rant  of  g:eneral 
Jurisdiction  in  civil  cases,  exercise  of  which, 
so  far  as  respects  actions  of  this  character, 
is  reg:ulated  by  chapter  of  Code  of  Civil 
Procedure  treating:  of  "actions  for  usurpa- 
tion of  office  or  franchise." — Ex  parte  Hen- 
shaw,  73  Cal.  486,  489,  491,  16  Pac  110. 

87.  Former  district  court  had  Jurisdiction 
of  action  to  determine  result  of  election  to 
office. — People  ex  rel.  Budd  v.  Holden.  28 
Cal.  128.  129. 

88.  Information  in  nature  of  quo  war- 
ranto to  determine  rlg:ht  to  office  can  only 
be  entertained  in  district  courts  of  this 
state,  being:  courts  of  hig:hest  orig^lnal  Ju- 
risdiction. Inferior  courts,  such  as  superior 
court  of  city  of  San  Francisco,  under  con- 
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stitutlon  of  1849,  have  no  jurisdiction  of 
such  proceedlngra. — People  ex  rcl.  Hugrhes 
V.  Gillespie.  1  CaL  842.  844. 

80.  Same— -Samc-i*To  review  annexation 
proeeedlnva  of  city  covnciL — Whether  or 
not  petition  for  annexation  of  territory  to 
city  was  sierned  by  requisite  number  of 
electors  can  not  be  inquired  into  by  court 
in  action  of  quo  warranto  where  determi- 
nation whether  it  was  so  sigrned  was  ques- 
tion submitted  by  statute  to  decision  of 
council. — People  ex  rel.  Skelton  v.  Los  An- 
greles,  133  Cal.  338.  842.  65  Pac.  749. 

80.  Same — Same — ^To  dissolve  eorporatlon. 
--Jurisdiction  of  superior  court  to  decree 
dissolution  of  any  corporation  exists  only 
by  virtue  of  statutory  authority.  It  does 
not  possess  this  authority  by  virtue  of  its 
inherent  greneral  Jurisdiction  in  equity, 
either  at  suit  of  individual  or  at  suit  of 
ptate.  and  as  its  jurisdiction  is  derived  from 
statute.  It  is  limited  by  provisions  of  stat- 
ute, both  as  to  conditions  under  which  It 
may  be  invoked  and  extent  of  judgrment 
which  it  may  make  in  exercise  of  its  juris- 
diction.— State  Inv.  &  Ins.  Co.  v.  Superior 
Court,  101  Cal.  135,  146.  35  Pac.  649. 

91.  Same— Supreme  comrt  has  no  original 
Jurisdiction. — Supreme  court  has  power  to 
4ssue  such  writs  and  processes  known  to 
law  as  may  be  necessary  t(x  exercise  of  their 
jurisdiction,  but  jurisdiction  of  supreme 
court  is  strictly  appellate.  That  court  will 
not  take  origrinal  jurisdiction  of  an  infor- 
mation in  nature  of  quo  warranto  to  deter- 
mine right  to  oflice  or  existence  of  office. — 
People  ex  rel.  Attorney-General  ex  parte,  1 
Cal.  86,  86,  90.  See  Caulfleld  v.  Hudson,  3 
Cal.  389;  Millken  v.  Huber,  21  Cal.  166.  169; 
People  ex  rel.  Danielwits  v.  Harvey,  62  Cal. 
508. 

02.  Natnre  and  oAce  of  proceeding:* — This 
section  provides  for  action  agrainst  one  who 
unlawfully  exercises  any  public  office  or 
any  franchise. — Ex  parte  Henshaw,  73  Cal. 
486,  493,  16  Pac.  110. 

See,  ante.  S  802  and  note. 
98.  Quo  warranto  does  not  lie  agrainst 
mere  temporary  employment,  like  that  of 
jury;  but  lies  only  agrainst  holder  of  public 
office,  having  fixed  and  permanent  tenure. — 
Bruner  v.  Superior  Court.  92  Cal.  239,  248. 
28  Pac.  841. 

94.  Proceedings  under  this  chapter  were 
maintained  in  following  cases  to  question 
validity  of  election,  appointment,  or  right 
to  hold  office,  or  exercise  franchise,  but  no 
ruling  as  to  character  of  action  was  made. 
— People  ex  rel.  Harris  v.  Brenham,  3  Cal. 
477.  501;  f*eople  v.  Hoge.  56  Cal.  612-627; 
People  V.  Pflster.  57  Cal.  632-634;  People  ex 
rel.  WilBhire  v.  Newman,  96  Cal.  606-608,  31 
Pac.  664;  People  ex  rel.  Hoffman  v.  Hecht, 
105  Cal.  621,  631,  27  L.  R.  A.  203.  38  Pac.  941; 
People  ex  reL  Spencer  v.  Knight,  116  Cal. 
108-110,  47  Pac.  925;  People  ex  rel.  Barker 
v.  Shaver,  127  Cal.  347.  349,  69  Pac.  784;  Peo- 
ple ex  rel.  Lawlor  v.  Williamson,  136  Cal. 
415,  421,  67  Pac.  504;  People  ex  rel.  Weath- 


erly  v.  Golden  Gate  Lodge,  128  Cal.  257.  259, 
60  Pac.  866. 

As  to  actions  for  Intrusion  and  usurpa- 
tion, see  pars.  65-76,  199-231,  this  note. 

•5*  Same— Civil  actlou»  In  form  and  pro- 
cedure« — Action  itself  takes  form  of  civil 
action,  and,  as  to  procedure  therein.  It  fol- 
lows rules,  prescribed  for  civil  cases,  and 
yet  it  Is  plain  that  judgment  adjudging  de- 
fendant to  have  usurped  or  unlawfully  exer> 
clsed  franchise,  and  fining  it  five  thousand 
dollars  therefor,  is  clearly  penal  In  its  na- 
ture.— People  ex  rel.  Warfield  v.  Sutter  St. 
R.  Co..  129  Cal.  546,  647.  79  Am.  St.  Rep.  137. 
62  Pac.  104. 

See,  ante,  S  802  and  note  pars.  4.  11.  12. 

96.  An  action  against  person  for  usurp- 
ing or  unlawfully  holding  office  or  fran- 
chise is  civil  rather  than  criminal  action, 
whether  it  be  regarded  as  authorized  by 
this  chapter  of  code  or  as  proceeding  Insti- 
tuted under  provision  in  constitution  giving 
to  superior  court  jurisdiction  to  issue  writs 
of  quo  warranto,  although  still  retaining  Its 
criminal  form  and  some  of  incidents  of 
criminal  proceeding  (dls.  op.  Harrison.  J.). 
— People  ex  rel.  Gesford  v.  Superior  Court, 
114  Cal.  466,  475,  46  Pac.  883. 

97.  Former  reading  of  section  802.  ante, 
characterised  the  proceeding  provided  for 
by  this  section  as  an  ordinary  action.  The 
reading  was:  **The  writs  of  scire  facias,  of 
quo  warranto,  and  proceedings  in  nature  of 
quo  warranto,  are  abolished.  The  remedies 
obtainable  in  these  forms  may  hereafter  be 
obtained  by  civil  action,  under  provisions  of 
this  chapter." 

As  to  proceedings  of  this  nature  beiuc  re- 
garded as  civil  remedy*  see  brief  68  Ia  R.  A. 
769. 

98.  Under  constitution  of  state  of  Minne- 
sota, information  in  nature  of  quo  warranto 
is  not  Included  within  phrase  "cases  at  law," 
but  is  considered  as  special  proceeding,  or 
what  Is  termed  "remedial  case." — State  ex 
rel.  Clapp  v.  Minnesota  F.  M.  Co.,  40  Minn. 
218,  3  L.  R.  A.  310,  41  N.  W.  1020. 

99.  In  some  jurisdictions  civil  action  Is 
only  remedy  for  usurpation  of  office  or 
franchise. — State  ex  rel.  Clapp  v.  Minnesota 
F.   M.   Co.,    40  Minn.   213,   3  L.  R.   A.  810,    41 

N.  W.  1020. 

As  to  civil  actions  to  attain  remedies  for- 
merly reached  by  the  writ  of  quo  wanruuto, 
and  Informations  In  the  nature  of  quo  wur- 
ranto,  see  note  3  L.  R.  A.  613. 

100.  Compare t  Proceeding  under  section 
803  and  succeeding  sections  is  in  its  na- 
ture criminal  prosecution  (McFarland.  J., 
dls.  op.). — People  ex  rel.  Warfield  v.  Sutter 
St.  R.  Co.,  117  Cal.  604,  615,  616,  49  Pac.   736. 

101.  Same— Direct*  rather  than  eolluterul, 
proceeding* — Information  in  nature  of  quo 
warranto  is  not  collateral,  but  is  direct  pro- 
ceeding to  try  title  of  oflice,  and  to  inquire 
Into  all  facts  upon  which  title  rests.  The 
action  of  board  of  examiners  In  relation  to 
sufficiency  of  officer's  bond,  or  of  board    of 
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supervisors  in  declaring^  office  vacant,  may 
D«  reviewed.  Rule  that  exercise  of  given 
discretion  by  particular  board  or  person  will 
not  generally  be  reviewed,  does  not  apply 
with  same  force  as  in  other  cases.  Rights 
not  only  of  contestingr  parties,  but  of  peo- 
ple, are  deeply  involved  in  these  questions, 
and  to  permit  rule  to  apply  to  them  with 
same  strictness  at  it  does  ia  other  cases 
would  be  inconsistent  with  ends  of  justice. 
Exercise  of  discretion  in  such  cases  is  too 
important  to  be  final;  and  if  subject  is  to  be 
reviewed  at  all,  proceeding  by  Information 
is  direct  and  appropriate  remedy. — People 
ex  ret  Attorney-General  v.  Scannell,  7  Cal. 
433.  443. 

Aa  to  collateral   in«iilry,  see   pars.    13-28, 
this  note. 

Sane — Distlasuisl>ed  from  erImlBal 
;m4 — ^Proceeding  under  section  772 
of  Penal  Code  for  misdemeanor  in  office  is 
in  no  sense  proceeding  in  nature  of  quo 
warranto.  Title  to  office  is  not  in  dispute. 
— ^W^heeler  v.  Donnell,  110  Cal.  656.  658,  43 
Pac  1. 

Sane— OistiBSui«hed  from  election 
It. — ^Action  to  contest  election  under 
section  1111.  post,  is  an  entirely  distinct 
proceeding  from  oAe  authorized  by  this 
section.  In  former  proceeding  it  Is  de- 
sisrned  as  speedily  as  may  be  to  determine 
question  (1)  whether  a  given  election  was 
lef^ally  held;  and  (2)  to  decide  which  of  two 
or  more  opposing  candidates  has  been  le- 
gally chosen  to  office.  No  question  of  usur- 
pation, or  unlawfully  intruding,  or  of  Ille- 
gally holding  enters  Into  this  consideration. 
Judgment  which  may  be  entered  Is  one  of 
three — ^Judgment  of  dismissal.  Judgment 
setting  aside  and  annulling  election,  or 
judK^ment  declaring  that  contestee  or  some 
other  person  has  received  highest  number 
of  legal  votes,  and  Is  therefore  elected. — 
Day  ▼.  Gunning,  125  Cal.  627,  629,  630,  58 
Pac-  172. 

1*4.  Same— Equivalent  to  «no  warranto. 
— Proceeding  under  this  chapter  Is  substan- 
tially equivalent  to  that  by  quo  warranto. 
It  is  same  as  quo  warranto  with  something 
added. — People  ex  rel.  Davidson  v.  Perry,  79 
Cal.  106,  108,  21  Pac.  428;  People  ex  rel.  Ges- 
ford  V.  Superior  Court.  114  Cal.  466,  475,  46 
Pac.  388. 

106.  This  chapter  of  Code  of  Civil  Pro- 
cedure, relating  to  actions  for  usurpation  of 
offices  or  franchises,  provides  in  effect  for 
an  Information  In  nature  of  quo  warranto, 
remedy  or  proceeding  being  extended  to 
nsurpations  of  or  intrusions  into  any  office 
or  franchise. — People  ex  rel.  Attorney-Gen- 
eral V.  Stanford,  77  Cal.  360,  376.  2  Lt.  R.  A. 
33,  18  Pac  86.  19  Pac.  693. 

108.  Whether  section  5  of  article  IV  in 
constitution  of  1879,  and  act  of  1880.  amend- 
In^  section  76,  ante,  reviving  writ  of  quo 
vrarranto  had  effect  to  repeal  by  implication 
this  chapter,  providing  for  an  action  against 
persons  who  usurped  office  or  franchise, 
yiakes  little  difference,  as  power  under  writ 


of  quo  warranto  Is  quite  as  broad  as  under 
statute. — People  ex  rel.  Attorney-General  v. 
Dashaway  Assoc,  84  Cal.  114.  120.  12  L.  R.  A. 
117,  24  Pac.  277. 

As  to  quo  warranto,  see  pars.  202-206,  this 
note;  also,  ante.  §  802  and  note. 


lOT.  Same — Public,  rather  than  private, 
actions. — Fact  that  action  is  brought  in  In- 
terest of  relator,  private  party  does  not  con- 
vert proceeding  Into  private  action. — People 
ex  rel.  Warfleld  v.  Sutter  St.  R.  Co.,  117  Cal. 
604.   612,   49   Pac.   736. 

10&     Other    remedies »- Certiorari    is    not 

proper  remedy  to  contest  right  to  office. 
Right  of  Incumbent  can  not  be  questioned 
on  review  by  certiorari,  of  Judgment  of  su- 
perior court  awarding  possession  of  books 
and  papers  of  office. — ^HuU  v.  Superior  Court. 
63  Cal.  174,  177.  See  Lamb  v.  Schottler,  54 
Cal.  319.  321. 

100.  Same— Habeas  corpus. — Existence  of 
office  of  police  Judge  of  city  may  be  deter- 
mined upon  habeas  corpus  proceeding  In- 
stituted by  prisoner. — Ex  parte  Ah  You,  82 
Cal.  339,  343,  32  Pac.  929. 

See  pars.  13-28,  this  note. 

As  to  collateral  attack  on  authority  of 
court  by  habeas  corpus,  see  Kerr's  Cyc  Pen. 
Code,  2d  ed.,  §  1484  and  note  par.  28. 

As  to  extent  of  Inquiry  on  habeas  corpus, 

see  Kerr's  Cyc.  Pen.  Code,  2d  ed..  §  1484  and 
note  pars.  6-13. 

110.  Same-— luJunctloB  Is  not  available  as 
means  of  determining  disputed  title  to  office. 
— People  ex  rel.  Attorney-General  v.  Dash- 
away  Assoc,  84  Cal.  114,  117,  12  L..  R.  A. 
117,  24  Pac.  277;  Gulllotte  v.  Polncy,  41  La. 
Ann.  333,  6  L.  R.  A.  403.  6  So.  507. 

111.  Whether  Injunction  can  be  Issued  to 
restrain  person  to  whom  certificate  of  elec- 
tion has  been  Issued  from  exercising  duties 
and  functions  of  office,  because  of  irregu- 
larities in  his  election  by  reason  of  non- 
compliance with  requirements  of  primary 
election  law.  where  matters  complained  of 
are  not  ground  of  contesting  an  election 
under  sections  1111-1127.  post,  and  where 
he  has  not  actually  intruded  into  office,  was 
raised  but  not  decided,  as  complaint  failed 
to  state  facts  sufficient  to  constitute  cause 
of  action.  In  Powers  v.  Hitchcock,  129  Cal. 
325.  327.  328.  61  Pac.  1076. 

As    to    Injunction    against    usurpation    of 
'franchise,  see  brief  36  L.  R.  A.  846. 

As  to  Injunction  not  being  proper  remedy 
to  try  title  to  office,  see  notes  42  Am.  St. 
Rep.  236;  47  1*.  R.  A.  394. 

As  to  Injunctloa  to  enforce  forfeiture,  see 

Kerr's    Cyc    Civ.    Code.    2d    ed.,    §  3369    and 
note. 

As  to  Injunction  to  prevent  unlawf nl  exer« 
else  of  corporate  privilege,  see  note  35  Am. 
St.  Rep.  674,  675. 

As  to  Injunction  to  restrain  exerdse  of 
public  oiiloc.  see  Kerr's  Cyc  Civ.  Code, 
2d  ed.,  S  3423,  subd.  6  and  note. 
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112.  ..  Sante^-BUindamiia  is  not  proper 
remedy  to  try  eligribility  or  title  of  office. 
— Turner  v.  Malony,  13  Cal.  621,  623;  Kelly 
V.  Edwards,  69  Cal.  460,  463,  11  Pac.  1, 
Nev.  Denver  v.  Hobart,  10  Nev.  28.  N.  C. 
Brown  v.  Turner,  70  N.  C.  93.  Okla.  Ewinff 
V.  Turner,  2  Okla.  94,  104,  86  Pac.  961.  Ore. 
Bigga  V.  McBrlde,  17  X>re.  640,  662,  21  Pao. 
878. 

118.  Statute  has  provided  an  action 
against  any  person  who  usurps  an  office, 
which  Is  ample  and  furnishes  not  only  spe- 
cific but  adequate  and  speedy  remedy. 
Mandamus  is  therefore  not  proper. — People 
ex  rel.  Smith  v.  Olds,  8  Cal.  167,  177,  68  Am. 
Dec.  398. 

114.  It  Is  well-settled  rule  of  common 
law  that  title  to  office  can  not  be  tried  by 
mandamus.  Mandamus  can  give  no  rigrht, 
not  even  right  of  possession,  althougrh  it 
may  enforce  one.  It  may  be  resorted  to  for 
purpose  of  putting  claimant  in  position  to 
assert  his  right,  when  without  that  he  could 
not  do  so.  It  may  be  used  to  compel  an 
officer  of  electiorr  to  give  claimant  certifi- 
cate of  his  election,  but  this,  if  he  obtains 
it,  will  not  necessarily  oust  -incumbent  or 
give  claimant  possession  of  office.  So,  too, 
it  will  lie  upon  application  of  person  show- 
ing prima  facie  right  to  office  who  seeks 
to  have  proper  oath  of  office  administered 
to  him,  to  end  that  it  may  place  him  in  con- 
dition to  assert  his  legal  rights,  but  he 
would  still  have  to  resort  to  quo  warranto 
to  oust  incumbent  and  get  possession  of 
office. — People  ex  rel.  Smith  v.  Olds,  8  Cal. 
167,  176,  68  Am.  Dec.  898. 

116.  Mandamus  does  not  lie  to  try  title 
to  office  which  is  filled  de  facto. — Meredith 
v.  Board  of  Supervisors,  60  Cal.  433.  436. 

116.  Mandamus  is  not  proper  remedy  for 
claimant  of  office  to  compel  board  of  super- 
visors to  issue  certificate  of  election  to  him. 
Discretion  of  board  in  canvassing  votes  and 
determining  election  in  favor  of  opponent 
can  not  be  reviewed  by  mandamus. — Magee 
V.  Board  of  Supervisors,  10  Cal.  376,  377. 

As  to  maiidainiis  not  being  proper  remedy 
to  try  title  to  olllce*  see  notes  12  Am.  Dec. 
28-31;  12  Am.  Dec.  69;  89  Am.  Dec.  732;  18 
Am.  St.  Rep.  273;  31  L..  K.  A.  342,  868. 

A*  to  mandamiui  to  compel  admission  to 
ollice,  see,  post,  9  1-086  and  note. 

117.  Same  -«  Same  -«  Mandamus  proper, 
wlien. — It  is  undoubted  rule  that  mandamus 
does  not  lie  to  try  title  to  office.  But  this  is* 
founded  upon  Just  and  expedient  principle 
that  writ  will  never  issue  when  remedy  at 
law  is  plain,  speedy,  and  adequate.  An  ap- 
plication for  writ  of  mandate  to  try  title  to 
office  would  be  answered  at  once  by  sugges- 
tion that  law  affords  adequate  process  and 
procedure  by  an  action  of  quo  warranto  for 
usurpation  of  office.  But  when  right  is  in- 
voked to  enforce  specific. duty,  and  remedies 
at  law  are  not  adequate,  aid  will  not  be  re- 
fused merely  because  occupancy  or  incum- 
bency or  title  is  incidentally  involved. 
Court  will  act  under  such  circumstances  as 


does  equity,  and  inquire  into  and  determine 
rights  so  far  as,  but  no  farther  than,  may 
be  necessary  to  granting  of  relief  sought 
Where  there  are  two  bodies  claiming  to  con- 
stitute board  of  supervisors,  and  it  is  not 
admitted  or  established  that  one  or  another 
-    of  boards  is  de  facto  body  and  auditor  re- 
fuses to  recognize,  compute,  and  enter  tax- 
levy  in  accordance  with  rate  fixed  by  either 
one  of  such  bodies  claiming  to  be  board  of 
supervisors,  court  will  determine  on  manda- 
mus directed  to  auditor  which  body  of  men 
claiming  to  constitute  board  if  legally  en- 
titled to  such  office,  and  will  compel  auditor 
to  enter  tax-levy  in  accordance  with   rate 
fixed  by  it.     Cases  in  which  doctrine  is  in- 
voked  that  mandamus   will   not   lie   to  try 
title  to  office  are  those  like  People  ex  rel. 
Smith  V.  Olds,   3  Cal.  167,  68  Am.  Dec.  398. 
and  Kelly  v.  Edwards,  69  Cal.  460,  11  Pac.  1, 
where  respondent  being  admitted  or  proved 
to  be  at  least  de  facto  officer,  express  pur- 
pose  of   the   action   upon   the   part   of   the 
petitioner    is    to    establish    in    himself    su- 
perior legal  right  to  office.    And  this  courts 
uniformly  hold  may  not  be  done  in  manda- 
mus.— ^Morton    v.    Broderlck,    118    CaL    474, 
481,  60  Pac.  644. 

118.  If  title  is  not  involved,  except  inci-' 
dentally,  and  aid  of  writ  of  mandamus  is 
sought  merely  to  obtain  possession  of  ef- 
fects, moneys,  and  official  belongings  of 
office,  writ  will  lie.  While  it  Is  true  that 
quo  warranto  is  only  method  of  determining 
disputed  questions  of  title  to  public  offices, 
yet  mere  groundless  assumption  of  election 
on  part  of  respondent  and  pretended  exer- 
cise of  functions  of  office  de  facto  will  not 
deter  court  from  granting  mandamus.  As 
regards  evidence  of  his  title,  which  relator 
must  show  who  seeks  aid  of  mandamus  to 
recover  possession  of  official  records  and  in- 
signia, it  is  held  that,  having  received  cer- 
tificate of  election,  and  qualified  in  manner 
provided  by  law,  he  is  prima  facie  entitled 
to  their  possession,  and  may  enforce  his 
rights  by  aid  of  writ;  and  upon  application 
for  mandamus,  court  will  not  go  behind 
certificate  of  election  to  try  relator's  actual 
title. — Ewing  V.  Turner,  2  Okla.  104,  35  Pac 
961. 

119.  The  position  of  teacher  in  public 
school  of  city  is  not  an  office  nor  does  such 
teacher  occupy  merely  position  of  employee 
under  contract.  Under  sections  1617  and 
1793  of  Political  Code  he  has  right  to  retain 
such  position,  when  once  elected,  until  re- 
moved for  good  cause.  Mandamus  is  proper 
remedy  to  restore  teacher  to  such  position 
when  unlawfully  deprived  of  it.  As  his 
term  of  service  is  uncertain  and  depends 
upon  action  of  board  of  education,  based 
upon  causes  named  In  statute,  his  damag-es 
could  not  be  ascertained  with  certainty, 
and  action  for  such  damages  could  not  be 
adequate  remedy. — Kennedy  v.  Board  of 
Education,  82  Cal.  483,  488.  493. 

12MK     Santc^-Prohibltlou    is    not   available 

as  remedy  to  prevent  usurpation  of  oflDce . 

Buckner  v.  Veuve,  63  Cal.  304. 
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121.  Prohibition  Is  not  available  to  pr«- 
Yent  acts  of  de  facto  ministerial  officer  or 
to  try  right  to  office. — Havemeyer  v.  Su- 
perior Court,  84  Cal.  327,  392,  18  Am.  St.  Rep. 
192.  10  Ia  R.  A.  627,  24  Pac.  121. 

Itt.  Right  of  one  clftiming  to  act  as 
sheriff  of  county  can  only  be  questioned  in 
proper  proceeding  by  information  in  nature 
of  QUO  warranto.  Prohibition  is  not  avail- 
able to  prevent  court  from  recognizing  and 
taking  judicial  notice  of  acts  of  one  claim- 
Incr  to  act  as  sheriff  and  tax-collector. — ^HuU 
▼.  Superior  Court,  68  Cal.  179. 

123.  For  usurpation  or  abuve  of  power, 
writ  of  prohibition  should  not  be  granted, 
unless  other  remedies  provided  by  law  are 
iDa.deanate  to  afford  full  relief. — Walcott  v. 
WeUs.  21  Nev.  47,  66,  37  Am.  St.  Rep.  478,  9 
li.  R.  A.  69,  24  Pac.  367. 

Aja  te  eoatestlms  election  to  oflce»  see, 
post,  §S  1111-1127  and  notes. 

124.  Parties— In  general. — As  to  parties 
to  proceedings  of  this  nature,  see  note  80 

Dec.  44-62. 

__iaie— Defendants— In  action  against 
itien  acting  vnder  defective  articles. 
— Corporation  is  necessary  party  defendant 
in  action  brought  for  usurping  franchise 
to  l>s  corporation  where  complaint  sets 
fortli  facts  showing  existence  of  de  facto 
corporation  acting  under  articles  of  incor- 
poration which  are  alleged  to  be  defective. 
In  such  case  action  can  not  be  maintained 
agninst  trustees  of  corporation  alone. — Peo- 
ple ex  rel.  Schindler  v.  Flint,  64  Cal.  49,  62, 
S$  Pae.  495;  People  ex  rel.  Attorney-General 
▼.  Stanford,  77  Cal.  860,  370,  2  L.  R.  A.  92, 
It  Pac.  85,  19  Pac.  693. 

12«.  It  was  said  in  People  ex  rel.  Attor- 
ney-Oeneral  v.  Stanford,  77  Cal.  360,  2 
Li.  R.  A-  92,  18  Pac.  85,  19  Pac.  693,  that  cor- 
poration should  not  be  treated  as  person 
whidi  could  be  sued  simply  to  obtain  judg- 
ment that  it  was  not  and  never  had  been 
such  person.  There  is  no  such  inconsistency 
vhere  It  is  averred  that  corporate  defend- 
ant Is  corporation  de  facto,  but  it  is  claimed 
that  it  did  not  become  corporation  de  Jure 
because  persons  who  attempted  incorpora- 
tion did  not  comply  with  conditions  which 
statute  makes  conditions  precedent  to  its 
rightful  incorporation.  Under  such  clr- 
eamatances,  although  association  Is  legal 
entity  which  may  be  sued,  its  rights  to 
corporate  existence  may  be  questioned  by 
state  in  procee<Jings  in  nature  of  quo  war- 
ranto in  which  corporation  is  made  party 
defendant.  Under  such  circumstances  it 
seems  dear  that  corporation  is  not  only 
proper  but  necessary  party. — People  v.  Mon- 
tecito  W.  Co^  97  CaL  276.  277,  32  Pac.  236. 

127.  An  information  was  filed  against 
individuals  for  usurping  franchise  of  corpo- 
ration. Complaint  showed  that  articles  of 
Incorporation  of  California  Farmers'  Mutual 
Fare  Insurance  Association  had  been  filed, 
but  that  they  were  defective  in  that  they 
failed  to  state  amount  of  stock  subscribed 


in'manner  required  by  statute.  Corporation 
was  not  Joined  as  defendant  Demurrer,  for 
defect  of  parties  in  this  regard  was  over-, 
ruled.  The  decree  enjoined  defendants  from 
doing  or  transacting  any  business,  issuing 
any  policies  of  insurance,  directly  or  in- 
directly prosecuting  or  maintaining  any  ac- 
tion, process,  or  writs  whatever  as  corpo- 
ration for,  in  name  of,  or  for  benefit  of 
California  Farmers'  Mutual  Fire  Insurance 
Association,  or  for  or  on  account  of  any 
claims,  demands,  or  business  of  said  associa- 
tion whatever.  Supreme  court  held  this  to 
'be  error,  saying:  "The  alleged  corporation 
is  not  party,  and  has  not  been  heard;  there- 
fore its  right  of  existence,  or  its  right  to 
transact  business,  can  not  be  adjudged  or 
determined  in  this  proceeding.  It  may  be 
that  individuals,  perhaps  relator,  have  had 
such  transaction  with  alleged  corporation 
as  not  to  be  in  condition  to  dispute  its 
existence.  People  are  interested  to  extent 
that  no  further  insurance  business  shall  be 
transacted  by  defendants  (that  is,  no  policy 
issued);  and  to  that  extent  defendants 
might  perhaps  be  enjoined;  but  to  prevent 
corporation  from  collecting  its  dufts,  or 
maintaining  any  action,  without  being  heard 
as  to  its  right  so  to  do,  is  beyond  scope  of 
present  proceeding.  ...  It  certainly 
should  be  heard  before  any  decree  should 
be  made  afFecting  its  rights;  and  possibly 
very  right  of  defendants  as  individuals  to 
transact  business  or  do  any  act  might  in- 
volve right  of  corporation  to  have  business 
done.  Rights  of  corporation  may  be,  and 
probably  are.  Involved  in  very  acts  sought 
to  be  enjoined.  It  has  right  to  take  an  is- 
sue on  allegation  that  individuals  enjoined 
are  Its  trustees  or  directors." — People  ex  rel. 
Schindler  v.  Flint,  64  CaL  49,  62,  28  I*ac.  495. 

128.  Same— Same-— In  actions  against  cor- 
porations for  abase  or  niiarpation  of  powers. 

— If  it  Is  claimed  that  corporation  is  usurp- 
ing privileges  and  powers  not  belonging  to 
It,  corporation  is  proper  and  only  party. — 
People  ex  rel.  Attorney-General  v.  Stan- 
ford, 77  Cal.  360,  363,  2  L.  R.  A.  92,  18  Pac. 
86,  19  Pac.  693;  People  ex  rel.  Van  Loben 
Sels  V.  Reclamation  Dist..  117  Cal.  114,  117, 
48  Pac.  1016. 

129.  Where  action  is  for  forfeiture  of 
franchise  or  corporation  for  abuse  and  mis- 
use of  Its  powers,  corporation  is  proper 
party  defendant. — People  ex  reL  Attorney- 
General  V.  Dashaway  Assoc,  84  Cal.  114,  121, 
12  L.  R.  A.  117,  24  Pac.  277. 

180.  Same— Same — In  action  against  In- 
dividual for  usurpation  of  city  olBee,  where 
proceeding  attacks  existence  of  municipal 
corporation. — The  authorities  are  by  no 
means  uniform  upon  point  whether  munici- 
pal corporation  should  be  made  party  de- 
fendant to  proceeding  by  quo  warranto  to 
determine  title  of  an  individual  to  office  of 
mayor  of  such  city,  when  proceeding  at- 
tacks right  of  city  to  exercise  franchise  of 
municipal  corporation.  There  are  caseS 
where    proceedings    in   effect   to    determine 
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le^al  existence  of  municipal  corporation 
have  been  sustained  without  noaklngr  munic- 
ipality party,  and  that  where  question  was 
directly  raised.  Welfirht  of  authority  and 
better  reasoning:  is  that  whenever  proceed- 
in?  is  such  as  must  test  and  determine 
validity  of  municipal  charter,  as  such  the 
municipality,  real  or  pretended,  must  be 
made  party.  It  may  be  otjierwise  where 
only  effect  of  proceeding:  will  be  to  deter- 
mine rig:ht  of  some  particular  person  to 
exercise  certain  powers  under  charter. — 
People  V.  Gunn,  85  Cal.  238,  243,  244,  24  Pac. 
718. 

As  to  ^heiher  It  Is  necessary  that  a  mil* 
nlclpal  coriioratloB  shoiild  be  made  a  party 
defendant  in  a  proceeding  Instituted  ag:ainst 
the  incumbent  of  an  offlce  of  such  municipal 
corporation  on  the  grround  that  the  pre- 
tended municipal  corporation  has  never 
been  leg^ally  created,  see  brief  61  L.  R.  A. 
734,  735. 

131.  Same -— Same -— In  action  avalnst 
mnnlclpallty  for  usnrpatlon  of  corporate 
capacity^. — Maintenance  of  action  ag^ainst 
municipal  corporation  for  usurpation  of 
francTTise  will  not  be  defeated  by  objection 
that  such  action  can  be  maintained  only 
against  person  or  corporation,  and  that  as 
complaint  shows  tiiat  corporation  was  never 
legally  organized,  there  is  no  person  or  cor- 
poration defendant  against  whom  to  main- 
tain action.  It  is  true  that  under  common 
law  an  Information  for  usurping  franchise 
to  be  a  corporation  should  be  against  par- 
ticular persons  guilty  of  usurpation,  but  no 
substantial  right  of  any  one  can  be  preju- 
diced by  upholding  such  action,  and  object 
of  code  will  be  thereby  effected  and  Justice 
promoted. — People  ex  rel.  Beltner  v.  River- 
side. 66  Cal.  288,  289,  290.  6  Pac.  360. 

132.  In  action  against  municipal  corpo- 
ration for  usurpation  of  franchise  on  ground 
that  it  has  never  been  legally  Incorporated, 
it  is  not  necessary  to  Join  trustees  of  de- 
fendant with  it. — People  ex  rel.  Beltner  v. 
Riverside,  66  Cal.  288,  290,  6  Pac.  360. 

133.  In  proceeding  against  municipal 
corporation  for  u.surping  franchise  to  be 
corporation,  trustees  of  city  can  not  be  sued, 
as  there  could  be  no  trustees  if  there  were 
no  city,  and  no  individuals  could  be  made 
parties  as  claiming  to  be  corporation.  In 
case  of  private  corporation,  rule  must  be 
entirely  different.  If  no  corporation  exists, 
parties  who  are  claiming  to  be  such  can  be 
proceeded  against.  That  such  is  only 
proper  course  where  it  is  claimed  that  cer- 
tain persons  are  unlawfully  claiming  to  be 
and  are  exercising  function  of  private  cor- 
poration which  never  had  existence,  author- 
ities are  agreed. — People  ex  rel.  Attorney- 
General  V.  Stanford,  77  Cal.  360,  870,  3 
L.  R.  A.  92,  18  Pac.  86,  19  Pac.  693. 

184.  Same— Same— 'In  action  where  exist- 
ence of  corporation  Is  qveationed. — It  is  well 
settled  that  corporation  can  not  be  sued  as 
such  and  brought  Into  court  in  an  action 
msintained  against  it  on  ground  that  It  is 


1984 


not  corporation.  If  it  is  intended  to  draw 
In  question  franchise  of  corporation,  pro- 
ceeding must  be  against  individuals  who 
usurped  franchise. — People  ex  rel.  Attorney- 
General  V.  Stanford.  77  Cal.  360.  363.  t 
U  R.  A.  92,  18  Pac.  85,  19  Pac.  693;  People  ex 
rel.  Van  Loben  Sels  v.  Reclamation  DisL. 
117  Cal.  114.  117.  48  Pac.  1016. 

135.  If  quo  warranto  be  brought  for 
usurping  right  to  be  corporation.  It  should 
be  brought,  against  particular  persons,  be- 
cause it  is  in  disaffirmance  of  incorporation, 
and  then  Judgment  of  ouster  will  be  given: 
but  if  llber^  is  claimed  by  corporation,  it 
must  be  brought  against  corporation  itself. 
— State  ex  rel.  Crow  v.  Fleming,  147  Mo.  1, 
12,  44  S.  W.  758. 

136.  In  an  action  against  individuals  for 
usurping  franchise  to  be  corporation,  all 
those  claiming  to  be  stockholders  need  not 
be  Joined  as  defendants,  since  where  parties 
are  very  numerous,  or  there  are  very  man^ 
in  same  interest  who  can  not  be  easily  as- 
certained, or  wiiere  question  is  one  of  com- 
mon interest,  and  one  or  more  may  sue  or 
defend  for  wliole,  or  where  parties  form 
involuntary  association,  and  those  made  de- 
fendants may  be  fairly  presumed  to  repre- 
sent interest  of  all.  it  Is  not  necessary  that 
all  be  made  parties.  Where  defendants  are 
chosen  officers  and  directors  of  alleged  cor- 
poration, its  governing  body,  they  fairly 
represent  other  stockholders. — State  ex  rel. 
Sanche  v.  Webb,  97  Ala.  111.  38  Am.  3t.  Rep. 
151,  12  So.  377. 

137.  Existence  of  corporation,  at  least  as 
de  facto  entity,  is  admitted  by  making  it 
party  defendant.  If  complaint  alleges  and 
action  is  maintained  on  theory  that  assumed 
corporation  never  had  been  corporation.  It 
should  not  be  made  defendant. — People  ex 
rel.  Attorney-General  v.  Stanford,  77  Cal. 
360,  364,  2  L.  R.  A.  92.  18  Pac.  85.  19  Pac.  693. 

138.  Weight  of  authority  may  be  re- 
garded as  sustaining  proposition  that  effect 
of  filing  an  information  against  corporation 
by  its  corporate  name  to  procure  forfeiture 
of  its  charter,  or  to  compel  its  disclosure  by 
what  authority  it  exercises  its  corporate 
franchise,  is  to  admit  existence  of  corpora- 
tion. Franchise  to  be  corporation  is  one  in 
question,  and  proceedings  under  statute 
should  be  against  Individuals  who  usurp 
such  franchise,  or  who  assume  to  act  as 
such  corporation. — State  ex  rel.  Sanche  v. 
Webb,  97  Ala.  Ill,  88  Am.  St.  Rep.  151.  12 
So.    377. 

189.  People  can  not  bring  both  corpora- 
tion and  individuals  who  compose  It  before 
court  by  Information  in  nature  of  quo  -war- 
ranto  and  claim  non-existence  of  corpora- 
tion thus  brought  before  court,  and  that 
other  defendants,  generally  with  It,  are 
claiming  to  be  and  exercising  rights  and 
privileges  of  such  corporation.  To  permit 
such  course  would  be  subversive  of  all  rules 
of  pleading.  The  impropriety  of  attempting 
to  Join  corporation  and  individuals  alles-ed 
to  be  acting  as  such  in  same  action  is   made 
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manifest  by  fact  that  it  is  impossible  that 
botb  could  be  doin^  acts  allegred.  That  indi- 
Tldua.l8  are  in  wrongr  can  only  be  established 
by  sho-winfiT  that  there  is  no  such  corpora- 
tion; and  if  corporation  itself  exists  and  is 
itself  exercising:  franchises  complained  of» 
Individuals  chargred  may  truthfully  and  with 
perfect  propriety  deny  that  they  are  exer- 
cising such  franchise.  Such  denial  is  com- 
plete defense  to  action  as  to  them. — People 
ex  rel.  Attorney-General  v.  Stanford,  77  Cal. 
S«0.  S64,  366,  2  U  R.  A.  92,  18  Pac.  86,  19  Pac. 
03. 

Am  «•  corporate  ekaraeter  befns  admitted 
Ut  —  ■*•!■»  the  eorporatlon  a  party  defend- 

jiBt,  see  note  S  L.  R.  A  512;  brief  61  L.  R.  A 
735. 


Sam^— 'Same     Joinder  of  defendants 

«laimlBK  one  oHlee* — An  information  agrainst 
three  persons  who  claim  to  constitute  board 
of  trustees  of  school  district  is  not  objec- 
tional>le  as  uniting:  three  causes  of  action. 
In  such  case  office  or  franchise  is  same. 
Three  trustees  constitute  board  or  entity 
cbars^ed  with  performance  of  same  public 
duty;  and  where  ri^ht  of  each  member  of 
board  depends  upon  same  facts,  question  is 
^K-hether  board,  composed  of  three  persons, 
has  lesal  existence  and  rle:ht  to  exercise 
powers  conferred  upon  it  as  such.  And  it 
is  provided  by  section  808,  post,  that  if  sev- 
eral persons  claim  to  be*entltled  to  same 
ofHo^  or  franchise,  one  action  may  be 
brous^ht  against  all  such  persons  in  order  to 
try  their  respective  rights  to  such  office  or 
franchise. — People  ex  rel.  Lee  v.  Prewett, 
124  Cal.  7.  13.  56  Pac.  619. 

As  <o  trying  rliclits  of  several  claimants 
io  sme  eflce  or  franchise  In  one  action*  see, 
post,  f  S08. 

141.      Same— Same— -Stockholder*     of    eor- 

poistios  are  in  certain  sense  parties  to  an 
action  to  forfeit  its  franchise,  but  they  are 
not  parties  in  any  other  sense  than  that 
they  are  bound  by  consequence  of  such 
Judgrment  as  court  in  that  action  has  power 
t<>  ^Ive.  If  court  goes  outside  of  issues  in 
action  and  renders  Judg:ment  or  makes  an 
order  embracing:  matters  entirely  foreig:n  to 
such  Issues,  stockholders  are  not  bound  by 
sach  Judgment  or  order. — Havemeyer  v.  Su- 
perior Court,  84  Cal.  327,  385,  386,  18  Am. 
St.   Rep.  192,  10  Li.  R.  A.  627.  24  Pac.  121. 

14S.      Same  — >  Intervention     of     laterested 

m*tmmmm — Persons  interested  in  result  of 
litigatloD,  as  holders  of  bonds  of  irrigratlon 
district  which  is  charged  with  usurping 
franchise  of  being  corporation,  may  inter- 
tre^ne  and  Join  in  defending  action,  and 
may  avail  themselves  of  all  procedure  and 
remedies  to  which  defendants  would  be  en- 
titled for  purpose  of  defeating  action  or  re- 
sisting claim  of  plaintiff. — People  ex  rel. 
fogg  V.  Ferris  Irr.  Dlst.,  132  Cal.  289,  290. 
«4  Pac.  399,  773. 

143.     Sanic    —    Municipal     corporation     Is 

I**  in  same  sense  In  which  word  is 
In  this  section. — People  ex  rel.  Adams 
v.  Oakland.  92  Cal.  611,  614.  28  Pac.  807.  See 
Pt^ople  V.  T<»wn  of  Nevada.  6  Cal.  143,  144. 


144.  Same — ^Plalntlir.— As  to  state  being 
proper  party  to  institute  such  proceedings; 
see  note  3  L.  R.  A.  611. 

145.  Same— Relator. — Party  not  entitled 
to  an  office  may  be  relator  at  whose  instance 
proceeding  Is  maintained. — People  ex  rel. 
Swift  V.  Bingham,  82  Cal.  238.  243.  22  Pac. 
1039;  People  ex  rel.  Oesford  v.  Superior 
Court,  114  Cal.  466.  478,  46  Pac.  383. 

146.  If  proceeding  Is  one  in  which  private 
person  can  have  no  Interest,  proceeding  Is 
not  properly  by  relation.  But  attorney- 
general  has  power  to  Institute  proceeding, 
and  in  either  form  it  is  by  him.  If  unneces- 
sarily, he  adds  that  it  is  by  relation  of 
named  person,  that  does  no  harm. — People 
ex  rel.  Warfleld  v.  Sutter  St.  R.  Co.,  117  Cal. 
604,   612,  49  Pac.  736. 


Aa   to   ivho 

L.  R.   A.   244. 


lay  be  relator*  see   brief   57 


147.  Pleading— -In  general. — Proceedings 
in  nature  of  quo  warranto  need  not  be 
commenced  by  summons  and  complaint 
under  sections  of  code  providing  that  all 
civil  actions  in  courts  of  record.  excejK  as 
otherwise  provided  in  code,  must  be  com- 
menced by  service  of  summons,  etc.  A  set- 
tled practice  is  to  commence  such  proceed- 
ings by  information,  or  petition  In  natiA-e 
of  information,  setting  forth  facts  and 
praying  for  writ  of  quo  warranto. — Capital 
City  W.  Co.  V.  State  ex  rel.  Macdonald,  10a 
Ala.  406,  29  L.  R.  A  743,  18  So.  62. 

As  to  pleadings  In  quo  vrarrnnto,  see  note 
30  Am.  Dec.  44-62;  brief  63  L.  R.  A.  768,  769. 

148.  Same  «- Anjrwer. — Proper  course'  for 
respondent  is  either  to  disclaim  or  Justify. 
If  he  seeks  to  Justify  he  must  set  out  his 
title  specially  and  distinctly. — People  ex  rel. 
Attorney-General  v.  Stanford,  77  Cal.  860, 
377,  2  U  R.  A  92,  18  Pac.  86,  19  Pac.  693; 
People  ex  rel.  Gesford  v.  Superior  Court, 
114  Cal.  466,  476,  477,  46  Pac.  383;  Illinois 
M.  R.  Co.  V.  People,  84  III.  426;  People  ex 
rel.  Dickson  v.  Clayton,  4  Utah  421,  11  Pac. 
206,  211. 

As  to  rule  tkat  respondent  ninat  either 
Jastify  or  disclaim,  see  note  30  Am.  Dec.  44- 
62;  briefs  63  L.  R.  A.  768;  64  L.  R.  A.  367. 

149.  Defendant  is  at  liberty  to  set  forth 
by  answer  as  many  defenses  as  he  may 
have. — People  ex  rel.  Madden  v.  Stratton, 
28  Cal.  382,  387. 

As  to  statute  of  limitations  and  other  de- 
fenses wklcli  bar  action,  see  pars.  3-9,  200, 
this  note. 

150.  Same  —  Same  — >  Alllrmatlve  shoiving 
of  right  required,  when. — Where  defendants 
admit,  or  do  not  deny,  that  they  are  exer- 
cising rights  and  privileges  alleged,  and 
they  attempt  to  establish  their  right  to  do 
so,  they  must  show  affirmatively  by  what 
right  they  are  exercising  franchises. — Peo- 
ple ex  rel.  Attorney-General  v.  Stanford, 
77  Cdl.  860.  865,  366,  2  L.  R.  A.  92,  18  Pul-. 
85,  19  Pac.  693;  People  ex  rel.  Gesford  v. 
Superior  Court,  114  Cal.  466,  477,  46  Pac.  383, 
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151.  Where  verified  complaint  sets  up 
facts  showing^  illegrallty  of  charter  of  cor- 
poration a  general  answer,  or  one  which 
merely  denies  conclusions  of  law  stated  in 
complaint,  or  sets  up  affirmatively  conclu- 
sions of  law,  is  insufficient,  and  Judgment 
may  be  rendered  agrainst  defendant  on 
pleadings. — People  v.  Lowden,  2  Cal.  Unrep. 
537,  8  Pac.  66,  68. 


152.  If  defendant  was  exercisingr  func- 
tions of  judge  as  same  are  defined  in  act 
creating^  office  of  judgre  of  police  court  of 
city  of  Oakland, — trylnjr  causes  and  render- 
ine:  judgments, — and  was  called  on  by  state 
to  show  by  what  authority  he  was  doing 
these  things,  he  could  not  defend  his  con- 
duct by  proving  no  one  else  had  power  to 
exercise  its  functions.  As  between  people 
on  one  hand,  and  petitioner  on  other,  im- 
portant question  was  not  so  much  whether 
office  existed  as  whether  he  was  unlaw- 
fully exercising  public  functions  such  as 
were  attached  to  office  when  office  did  exist. 
— Ex  parte  Henshaw,  73  Cal.  486,  492,  498, 
16  Pac.  110. 

153.  Answer  must  show  that  corporation 
was  organized  in  nninner  required  by  gen- 
eral laws  in  action  for  usurpation  of  cor- 
porate franchise. — People  ex  rel.  Attorney- 
General  v.  Stanford,  77  Cal.  860,  878,  2 
L.  R.  A.  92,  18  Pac.  85,  19  Pac.  693. 

164.  Sante  — «  Saaie  «-  Denial  salllclemt* 
when. — Answer  denying  that  defendants 
have  for  long  time,  or  do  now,  or  at  any 
time  haye  unlawfully  claimed,  or  unlawfully 
exercised,  franchises,  powers,  or  privileges 
alleged  in  complaint,  together  with  similar 
{general  denial  of  other  material  allegations 
of  complaint,  is  sufficient  where  defendants 
rest  their  defense  on  denial  that  they  are 
making  such  claim  and  exercising  rights 
and  privileges  alleged. — People  ex  rel.  At- 
torney-General V.  Stanford,  77  Cal.  360,  363, 
366.  867,  2  L.  R.  A.  92.  18  Pac.  85,  19  Pac. 
693. 

155.  Same  —  Same  —  Estoppel  of  defend- 
ant.— One  who  is  exercising  public  functions 
of  office  as  same  were  defined  in  repealed 
statute  can  not  deny  existence  of  office  and 
base  upon  that  denial  right  to  continue 
exercise  of  powers  unauthorized  by  law. 
One  who  has  unlawfully  assumed  powers 
of  office  is  estopped  from  asserting,  when 
he  is  pursued  for  usurpation,  that  office  no 
longer  exists. — Ex  parte  Henshaw,  73  Cal. 
486,  493,  494,  15  Pac.  110. 

156.  Declaration  of  vacancy  of  office  made 
under  section  976  by  Political  Code  does 
not  bind  officer  so  as  to  prevent  his  contest- 
ing fact  of  vacancy  upon  proceedings 
brought  against  him  in  quo  warranto.  The 
law  gives  certain  inferior  Jurisdictions  right 
to  make  prompt,  summary,  and  ex  parte 
declaration  that  office  is  vacant,  and  at 
once  to  fill  vacancy  by  appointment,  so  that 
question  may  be  as  speedily  settled  as 
possible,  by  proceedings  in  nature  of  quo 
warranto.  This  declaration  of  vacancy  is 
but  preparatory  step  to  appointment,  and 
appointment   is   but  preparatory   to   proper 
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proceeding  to  settle  question  of  title  to 
office  by  proper  tribunal. — People  ex  rel. 
Attorney-General  v.  Scannell,  7  Cal.  432, 
439. 

157.  Principal  is  not  concluded  by  admis- 
sions of  his  deputies,  made  in  action  prose- 
cuted against  them  under  this  chapter,  to 
which  he  was  not  party. — People  ex  rel. 
Fleming  v.  Shorb,  100  Cal.  637,  641,  38  -Am. 
St.  Rep.  810,  85  Pac.  163. 


188.  Same— Same — ^Plea  of  not  cnilty  la 
InanAcient  and  not  to  be  regarded  as  de- 
fense. Answer  must  be  In  writing  as  in 
other  civil  actions  (dissenting  opinion  of 
Sanderson,  J.  This  question  was  not  passed 
upon  by  majority  of  court,  as  question  was 
raised  in  supreme  court  on  mandamus, 
which  they  held  to  be  not  proper  remedy). 
— People  ex  rel.  Gesford  ▼.  Superior  Court 
114  Cal.  466.  476,  476,  46  Pac.  383. 

As  to  rale  that  not  cnUty  and  other  plenn 
that  are   not   good  pleas,  see   note   30   Am 
Dec.  44-52. 

15».  Same — Same — Relevant  faets  not  de- 
nied are  deemed  admitted. — Although  com- 
plaint under  proceedings  authorized  in  this 
state  need  not  allege  facts  constituting^ 
usurpation  or  illegal  exercise  of  ofHce  by 
defendant,  and  will  be  sufficient  by  merely 
alleging  that  h^  is  unlawfully  exercising- 
office.  leaving  his  right  to  such  exercise 
to  be  pleaded  in  his  defense,  yet  such  alle- 
gation in  complaint,  being  materially  rele- 
vant to  issue,  must  be  denied,  or  facts  thus 
alleged  must  be  held  to  be  admitted  by  de- 
fendant.— People  ex  rel.  Gesford  v.  Superior 
Court,  114  Cal.  466,  477,  46  Pac.  383. 

160.  Same — Complaint — Allegations  may- 
be either  general  or  speclHc. — Mode  of 
pleading  in  cases  of  usurpation  of  franchises 
is  now  by  no  means  uniform.  It  is  un- 
doubtedly true  that  state  may  charge  cor- 
poration with  usurpation  of  franchise  in 
general  terms,  and  call  upon  it  to  allege 
and  prove  facts  showing  its  right,  and  thus 
place  burden  upon  defendant.  An  informa- 
tion on  behalf  of  state  may,  however,  allege 
specific  grounds  or  defects  relied  upon  to 
show  usurpation,  instead  of  charging  usur- 
pation in  general  terms,  and  this  mode  of 
pleading  has  become  quite  common.  But  If 
facts  upon  which  alleged  usurpation  is  based 
are  pleaded  by  state,  facts  so  pleaded  must 
be  sufficient  to  sustain  charge  of  usurpa- 
tion If  admitted,  and,  if  denied,  burden  of 
proof  is  upon  plaintiff. — People  ex  rel.  Skel- 
ton  V.  Los  Angeles,  133  Cal.  338,  340.  «41  6S 
Pac.  749. 

161.  It  was  peculiarity  of  both  quo  war- 
ranto and  information  in  nature  of  quo 
warranto  that  ordinary  rule  of  pleading  was 
reversed,  and  state  was  bound  to  show  noth- 
ing, and  defendant  was  required  to  show  his 
right  to  franchise  or  office  in  question;  and 
if  he  failed  to  show  authority,  judgment 
went  against  him.  Practice  has,  however 
become  quite  general  in  this  country  for  In- 
formation to  set  forth  facts  relied  upon  to 
show   intrusion,  misuser,  or  non-user  com- 
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plained  of. — People  ex  rel.  Attorney-General 
▼.  I>a«haway  Aasoc,  84  Cal.  114,  118,  119,  12 
Li.   R.  A.  117,  24  Pac.  277. 

162.  Complaint  need  not  allege  facts  con- 
stltutlngr  usurpation  or  illegal  exercise  of 
office  by  defendant.  It  is  sufficient  if  it 
merely  alle^res  that  he  is  unlawfully  exer- 
clBins  office,  leaving  his  riffht  to  such  exer- 
cise to  be  pleaded  in  his  defense. — People 
ex  rel.  Qesford  v.  Superior  Court,  114  Cal. 
46«.  477,  46  Pac.  888. 

1€S.  *  It  is  sufficient  In  action  against  in- 
dividuals, char^ngr  that  they  are  wronsrfully 
claim Ingr  to  act  as  corporation,  to  allesre  in 
flreneral  terms  that  there  never  was  such 
corporation.  In  such  case  allegration  that 
there  never  was  such  corporation  covers 
^irhole  arround. — People  ex  rel.  Attorney- 
Gteneral  y.  Stanford,  77  Cal.  860,  866,  867,  2 
L.  R.  A.  92,  18  Pac.  85,  19  Pac.  698. 

164.  In  proceeding:  against  toll-road  com- 
I»a.ny  to  determine  its  right  to  collect  tolls, 
it  is  suflicient  to  allegre  in  complaint  merely 
fact  that  defendant  is  claiming:  and  exer- 
cising franchise,  and  to  aver  that  it  is  with- 
out rigrlit.  If  pleader  allesres  existence  of 
franchise  at  some  time  he  should  state  facts 
sbo'wins'  that  it  has  ended  or  been  forfeited. 
— ^People  V.  Volcano  C.  T.  R.  Co.,  100  Cal. 
87.  90.  34  Pac.  622. 

165.  Complaint  which  shows  that  defend- 
ant is  exercising  franchise  of  being  munici- 
pal coporation  without  being  incorporated 
according  to  law  states  facts  sufficient  to 
constitute  cause  of  action. — People  ex  rel. 
Schindler  ▼.  Flint,  64  Cal.  49,  61,  28  Pac. 
49S;  People  ex  rel.  Beltner  v.  Riverside,  66 
Cal.    288,  291,  6  Pac.  850. 

166.  An  averment  that  defendants  held, 
used,  exercised,  an  enjoyed  office  in  ques- 
tion without  license  for  that  purpose  is  suf- 
ficient. These  are  facts  constituting  cause 
of  action,  and  only  facts  necessary  to  be 
stated. — People  ex  rel.  Flynn  v.  Abbott,  16 
Cal.   359.  865. 

167.  Complaint  which  alleged  that  de- 
fendant "did  usurp  and  intrude  into  office 
of  auditor  of  public  accounts  in  and  tor 
territory  of  Utah,  and  ever  since  that  time 
has  and  does  still  hold  and  exercise  func- 
tions of  said  office,  without  authority  of 
law  therefor,"  was  held  sufficient. — People 
ex  rel.  Dickson  v.  Clayton,  4  Utah  421,  11 
Pac.   206. 

Am  te  slIegstlOBs  conceraln^  relator,  see 
pars.  178,  181,  this  note;  also,  post,  8  804. 
jkm  <•  eomplslnt,  see,  post,  9  804. 

Am  tm  seccflssry  sllecstions  in  an  Isfor- 
matioB  fa  the  nature  of  quo  ivarramto,  see 
note  30  Am.  Dec.  44-52;  briefs  1  L.  R.  A.  771; 
63    L«.   R.   A.   768,   769. 

leSm  Same— Same — Allegations  necessary 
fa  pfltrClealsr  caaeii— Defective  Incorporation. 

If   claim   is  that  corporation  is  acting  as 

such  but  proceeding  under  which  it  is 
acting  is  defective,  facts  showing  that  it 
Ifl  so  claiming  to  act,  and  defects  claimed 
to  exist,  should  be  set  out  speciflcally. — 
People  ex  rel.  Attorney-Oeneral  v.  Stanford. 


77  Cal.  860,  865,  2  L.  R.  A.  92,  18  Pac.  89,  19 
Pac.  698. 

160.     Same  —  Same  —  Same — Bxlstence    of 
corporate   francklse  souglit   to   be  forfeited. 

— Complaint  which  alleges  that  by  reason  of 
acts  and  omissions  of  defendant  company, 
if  said  company  ever  had,  as  corporation, 
"any  legal  existence,  right,  privilege,  nr 
franchise,"  etc.,  "the  same  became  for- 
feited," and  does  not  allege  that  said  com- 
pany once  had  legal  existence  as  corporation, 
fails  to  state  cause  of  action.  There  could 
be  no  resumption  by  state  or  forfeiture  of 
franchises  never  granted.  In  California  it 
is  enough  to  aver  existence  and  due  organi- 
sation of  corporation  under  general  laws. 
— ^People  ex  rel.  Attorney-General  v.  Stan- 
ford, 77  Cal.  360,  378,  874,  2  L.  R.  A.  92,  18 
Pac.  86,  19  Pac.  698. 


170.  Same  —  Ssme^Same— Forfeiture  of 
street-railway  franckiie,  for  non-user. — Ac- 
tual use  of  franchise  by  defendant  is  not  in 
all  cases  necessary  in  order  to  authorize  ac- 
tion for  usurpation  of  such  franchise.  Com- 
plaint in  action  to  forfeit  franchise  of 
street-railway  company  to  maintain  tracks 
upon  certain  street  is  not  open  to  objection 
that  it  does  not  state  cause  of  action  be- 
cause it  avers  that  upon  tracks  which  de 
fendant  has  constructed,  it  has  not  at  any 
time  operated  a  railway,  if  complaint  does 
say  that  franchise  was  granted  upon  cer- 
tain Conditions  as  to  operation  which  had 
not  been  complied  with  and  that  defendant 
merely  pretended  to  operate  same  by  run- 
ning over  track  one  car  every  day,  not  with 
intention  to  accommodate  public,  but  for 
purpose  only  of  maintaining  the  franchise. 
Public  is  interested  in  having  such  franchise 
out  of  way,  that  right  might  be  granted  to 
another. — People  ex  rel.  Warfleld  v.  Sutter 
St.  R.  Co.,  117  Cal.  604,  610,  611,  49  Pac.  736. 


171.  Same  —  Same  —  Same— Illegality  of 
election. — Complaint  in  proceeding  in  nature 
of  quo  warranto,  brought  for  purpose  of 
having  it  adjudicated  that  municipal  elec- 
tion was  illegal  and  for  ousting  from  office 
of  mayor  person  chosen  for  that  office  at 
such  election,  which  alleges  as  basis  of 
claim  of  illegality  that  in  certain  precincts 
only  register  of  voters  used  was  old  register 
compiled  prior  to  first  day  of  year  in  which 
such  election  occurred,  and  that  law  re- 
quired that  no  one  could  legally  vote  at 
such  election  who  had  not  been  registered 
forty  days  before  such  election  on  new  reg- 
ister which  clerk  commenced  to  prepare  on 
first  day  of  such  year,  does  not  state  facts 
sufficient  to  constitute  cause  of  action  where 
no  fraud  is  alleged  and  it  is  not  averred 
that  any  legral  voter  was  denied  right  to 
vote,  or  that  persons  voting  in  such  pre- 
cincts where  old  register  was  used  were 
not,  independent  of  question  of  registra- 
tion, qualified  voters,  or  were  not  on  legral 
register,  or  that  rejection  of  their  ballots 
would  have  changed  result.  If  said  persons, 
otherwise  qualified  voters,  had  caused  their 
names  to  be  properly  registered  they  did 
not  lose  their  votes  because  officers  of  elec- 
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tion  neglected  to  perform  ministerial  and 
directory  duty  of  having  proper  register 
before  them  for  examination. — People  v. 
Worswick.  142  Cal.  71,  77.  75  Pac.  663. 


172.  Samc^-Same^Sjinic— iBtraalon  Into 
office* — Complaint  showing  that  plaintiff  is 
still  holding  and  exercising  office,  and  con< 
taining  no  allegations  that  defendant  has 
usurped  or  intruded  into  any  office,  does 
not  state  cause  of  action  quo  warranto. — 
Powers  V.  Hitchcock,  129  Cal.  825,  327,  61 
Pac.    1076. 

173.  If  complaint  is  not  sufficiently  for- 
mal in  averring  that  defendant  had  intruded, 
into  usurped  office  In  question,  defect  should 
be  presented  by  special  demurrer.  If  alle- 
gations of  complaint  sufficiently  show  that 
defendant  is  in  possession  of  place,  and  this 
without  lawful  authority,  this  will  be  suf- 
ficient allegation  of  intrusion  and  usurpa- 
tion in  absence  of  special  demurrer. — People 
ex  rel.  Palmer  v.  Woodbury,  14  Cal.  43,  45. 

174.  Same  — -  Sam^— >Same — Pervemlon  of 
purpose  of  corporntiOB. — Where  only  alle- 
gations touching  objects  of  corporation, 
scope  of  i*8  action,  and  manner  of  its 
achievements  are  "that  object  and  purpose 
for  which  said  corporation  was  formed  was 
to  promote  cause  of  temperance":  and  tliat 
it  has  received  moneys  contributed  and  do- 
nated by  its  members  and  others  for  "pro- 
motion of  cause  of  temperance,"  complaint 
is  too  vague  and  uncertain  to  enable  court 
lo  say  therefrom  that  fund  in  question  is 
public  charity,  which  can  be  administered 
by  court  of  equity.  It  does  not  show  that 
perversion  of  fund  is  injury  to  public,  and 
does  not  state  case  for  forfeiture  of  cor- 
porate franchise. — People  ex  rel.  Attorney- 
General  V.  Dashaway  Assoc.  84  Cal.  114, 
123.  12  L.  R.  A.  117,  24  Pac.  277. 

175.  Same— Same— Same— Terintnatlon  of 
corporate  frnnchlae. — Where  existence  of 
corporation  is  expressly  averred,  or  is  ad- 
mitted, it  is  not  sufficient  to  allege  that  it 
has  ceased  to  exist.  Pacts  showing  that  its 
existence  has  terminated  must  be  set  forth. 
— People  ex  rel.  Attorney-General  v'.  Stan- 
ford, 77  Cal.  360,  365.  2  L.  R.  A.  92,  18  Pac. 
85,  19  Pac.  693.  See  People  v.  Volcano 
C.  T.  R.  Co.,  100  Cal.   87,   90,  34  Pac.   522. 

170.  Same  — Same — Same — Usnrpatton  of 
franchlae  of  being  corporation. — In  order  to 
dissolve  corporation  there  must  be  averment 
of  usurpation  of  franchise  of  being  corpo- 
ration, and  Judgment  excluding  defendant 
from  exercising  said  franchise,  that  is,  from 
assuming  to  be  corporation.  Complaint 
which  alleges  usurpation  of  certain  enumer- 
ated franchises  other  than  that  of  being 
corporation,  and  Judgment  which  merely  de- 
clares that  defendant  is  guilty  of  usurping 
rights  and  franchises  "as  charged  and  al- 
leged In  complaint,"  and  adjudges  that  de- 
fendant be  excluded  from  "such  rights, 
privileges,  and  franchises,"  does  not  have 
effect  of  dissolving  corporation. — Yore  v. 
Superior  Court,  108  Cal.  431,  436,  437,  41  Pac. 
477. 


Am  to  what  information  for  uanrpntlon  of 
francklae  moat  aliow,  see  brief  63  L*.  R.  A. 
768. 

177.  Same— iSame— Hlacellnneoua  rallnKM 
an  to  complaint. — ^For  statement  of  facts 
held  to  constitute  sufficient  complaint 
against  corporation,  whether  proceeding 
considered  one  brought  under  this  chapter 
or  in  support  of  writ  of  quo  warranto,  for 
purpose  of  forfeiting  charter  of  corporation 
organized  for  purpose  of  promoting  tem- 
perance, and  for  Judgment  declaring  that 
Its  property  escheat  to  state  because  of 
abuse  of  its  powers  and  disregard  of  its 
corporate  trusts. — See  People  ex  rel.  Attor- 
ney-General V.  Dashaway  Assoc.  84  Cal. 
114,  115.  116.  121.  12  L.  R.  A.  117,  24  Pac.  277. 

178.  Allegations  of  complaint  that  at  gen- 
eral election  of  1861  an  election  for  office  of 
district  attorney  of  county  of  Sonoma  was 
held  in  that  county,  and  that  relator  was* 
by  greatest  number  of  votes  cast  In  said 
county,  elected  district  attorney,  taken  with 
an  answer  denying  that  relator  was  elected, 
and  finding  of  court  that  such  election  was 
held,  and  that  at  such  election  relator  re- 
ceived greatest  numbier  of  votes  cast  in 
county  for  district  attorney  are  sufficient  to 
sustain  Judgment  for  relator. — People  ex 
rel.  Wicks  v.  Jones,  20  Cal.  60,  64. 

179.  Allegation  in  complaint  against  toll- 
road  company  alleging  "that  for  more  than 
six  months  last  past  defendant  has  had  no 
franchise  or  right  to  demand  and  take  toll 
from  passengers  or  travelers,"  is  not  ad- 
mission that  prior  to  such  time  defendant 
had  franchise.  It  is  entirely  consistent  with 
proposition  that  defendant  never  had  fran- 
chise at  any  time. — People  v.  Volcano 
C.  T.  R.  Co.,  100  Cal.  87,  90,  34  Pac.  522. 

180.  Complaint  is  not  ambiguous  in  that 
it  asserts  that  defendant  usurps  and  unlaw- 
fully h'  Ids  and  exercises  franchise  to  main- 
tain In  and  upon  certain  streets  street-rail- 
way, while  it  also  alleges  that  defendant 
has  never  operated  street-railway  on  said 
streets,  If  whole  pleading  makes  it  plain 
that  defendant  has  franchise  to  effect  in- 
dicated, of  which  forfeiture  is  claimed  be- 
cause it  has  never  operated  street-railway 
for  convenience  of  public,  but  for  more  than 
six  years  has  maintained,  pretended,  simu- 
lated service  only. — People  ex  rel.  Warfleld 
V.  Sutter  Street  R.  Co.,  117  Cal.  604,  610,  4» 
Pac.    736. 

181.  Tf  complaint  alleges  that  defendant 
has  usurped  office,  erroneous  allegations  of 
statutory  origin  of  office  may  be  disregarded 
as  surplusage.  It  will  then  be  sufficient  to 
give  court  Jurisdiction  to  decide  question  of 
usurpation. — Ex  parte  Henshaw,  73  Cal.  486, 
489,  15  Pac.  110. 

182.  If  no  relief  is  asked  in  favor  of  re- 
lator, allegations  of  complaint  setting  forth 
his  right  to  office  are  superfluous  and  Im- 
material.— People  ex  rel.  Plynn  v.  Abbott, 
16  Cal.  359,  365. 

An  to  atatement  tkat  information  ivaa  ftled 
by    reqacMt    belnv    reflrnrdrd    as   anrplannse, 

see  brief  68  L.  R.  A.  766. 
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1S3.  If  allegrations  are  insufficient  to  au> 
tliorize  determination  of  rlsrhts  of  relator, 
t^roper  course  is  to  disregard  them. — People 
ex  rel.  Flynn  v.  Abbott,  16  Gal.  359,  365. 


Same— Demnrrer. — General  demurrer 
to  complaint  does  not  raise  any  questions 
us  to  sufficiency  of  allegations  relating  to 
riKht  of  relator  to  office. — People  ex  rel. 
Klynn    v.   Abbott,   16  Cal.  359,  365. 

IJi5.  General  demurrer  of  defendant 
doc-s  not  raise  question  as  to  whether  re- 
lator's bond  has  been  properly  approved. — 
I'eciple  ex  rel.  Flemini:  v.  Shorb,  100  Cal.' 
.'kST,  541.  38  Am.  St.  Rep.  310,  35  Pac.  163. 

186.  Where  the  words  "township"  and 
"proclnct"  are  used  synonymously  in  com- 
plaint, answer,  and  finding,  and  in  stating 
facts  concerning  an  election  in  said  pre- 
4  iiic-t.  and  no  objection  Is  taken  by  demurrer 
or  otherwise  on  this  ground,  and  statute 
requires  that  there  shall  be  an  election  pre- 
cinct in  each  township,  defendant  can  not, 
on  appeal,  for  first  time  object  that  com- 
plaint does  not  allege,  or  judge  find,  that 
5a id  place  was  a  "precinct"  at  which  elec- 
tion could  have  been  held. — People  ex  rel. 
Wicks   V.  Jones,  20  Cal.  50,  56. 

to    demarrer,    see    also    par.    169.    this 


note. 

MHT,  Same  Joinder  of  causes. — To  allege 
tliat  defendant,  a  street-railway  company, 
unla^wfuUy  exercises  and  wrongfully  claims 
riflrht  to  exercise  a  franchise,  and  that  it 
«  laims  right  to  lay  tracks  and  make 
sirltches,  is  not  to  unite  two  causes  of  ac- 
tion.— People  ex  rel.  Warfleld  v.  Sutter 
Street  R.  Co.,  117  Cal.  604,  610,  49  Pac.  736. 

18S.  The  three  trustees  of  school  district 
constitute  board  or  entity  charged  with  per- 
formance of  same  public  duty;  and  where 
ri^tit  of  each  member  of  board  depends 
upon  same  facts,  question  is  whether  board. 
composed  of  three  persons,  has  legal  exist- 
ence and  right  to  exercise  powers  conferred 
upon  It  as  such.  An  information  in  nature 
nf  quo  'warranto  against  all  such  trustees 
to  determine  their  right  of  office  is  not 
open  to  objection  that  three  causes  of  ac- 
tion are  Improperly  united. — People  ex  rel. 
I^ee    V.    Prewett,   124  Cal.   7,  13,  56  Pac.   619. 

See,    post,    (808. 

llfl»«  Practice— *ln  general — As  to  proced- 
ure, action  follows  rules  prescribed  for 
civil  ca«fes. — People  ex  rel.  Warfleld  v.  Sutter 
Street  R.  Co..  129  Cal.  545,  547  79  Am.  St. 
Rep.   137.  62  Pac.  104. 

ld<>.  "While  statute  has  changed  form  of 
i>]eadin£r  with  respect  to  rights  and  wrongs, 
ff  w^hlcti  quo  warranto  was  formerly  rem- 
*-dy,  change  is  simply  as  to  form,  and  not  as 
lo  substance.  The  position  of  the  parties, 
rules  of  evidence,  and  presumptions  of  law 
remain  nSLme  as  before. — People  ex  rel.  Dick- 
son  V.  Clayton,  4  Utah  421,  11  Pac.  206. 

Aa  to  appeal,  see,  post,  {805  and  note 
pars.  !-*• 


As  ^o  rivlit  to  Jnry  trial  la  sacli  casen,  see 

notes  3  L.  R.  A.  510;  24  L.  R.  A.  806,  807;  24 
L.   R.   A.    (N.   8.)    639. 

As  to  secarlty  by  relatort  see,  post.  $810. 

191.  Same— Attoraey-veaeral  liaN  control 
of  action  although  it  be  brought  upon  rela- 
tion of  private  party. — People  ex  rel.  War- 
fleld V.  Sutter  Street  R.  Co.,  117  Cal.  604, 
612,   49  Pac.   736. 

192.  Action  may  be  brought  by  attorney- 
general  for  usurpation  of  an  office  or  fran- 
chise.— People  ex  rel.  Attorney -General  v. 
Stanford.  77  Cal.  360,  872,  2  L.  R.  A.  92.  18 
Pac.  85,  19  Pac.  693. 

193.  Action  is  in  no  legal  sense  under 
control  of  relator.  Stipulation  between  pri- 
vate attorney  for  relator  and  attorney  for 
defendant  Is  not  binding  on  state. — People 
ex  rel.  Budd  v.  Holden,  28  Cal.  123,  139. 

As  to  discretion  of  attomey-veneral  to 
deternKine  wlietlier  qno  w^arranto  sliall  be 
broasht,  see  brief  63  L.  R.  A.  756,  768. 

IM.  Same — City  has  no  power  to  Insti- 
tute action  to  secure  forfeiture  of  street- 
railway  franchise.  That  power  is  invested 
In  attorney-general. — People  ex  rel.  War- 
fleld V.  Sutter  Street  R.  Co.,  117  Cal.  604,  612, 
49  Pac.  736. 

1»5.  Same  —  Dismissal.  —  An  Information 
in  nature  of  quo  warranto  may  be  dismissed 
for  want  of  prosecution  in  same  manner  as 
any  other  action. — People  ex  rel.  Stone  v. 
Jefferds,  126  Cal.  296,  301,  58  Pac.  704. 

100.     Same— Leave     of    court. — It     is     not 

necessary  for  relator  to  obtain  leave  or 
order  of  any  court  to  Institute  and  prose- 
cute this  proceeding  before  filing  informa- 
tion.— Capital  City  Water  Co.  v.  State  ex 
rel.  Macdonald.  105  Ala.  406,  18  So.  62,  29 
L.  R.  A.  743. 

As  to  ^rhether  leave  of  court  Im  necewnary 
to    Justitnte    proeeedlngr    by    quo    itarranto, 

see  note  30  Am.  Dec.  44-52;  brief  63  L.  R.  A. 
767;  note  1  L.  R.  A.   (N.  S.)  826. 

As  to  discretion  of  court,  see,  ante.  9  802 
and  note  pars.  8,  9. 

197.  Same — New  trial  of  action  brought 
under  authority  of  this  section  is  permis- 
sible.— People  V.  Oakland,  123  Cal.  145.  146. 
55  Pac.  772.  See  People  ex  rel.  Warfleld  v. 
Sutter  Street  R.  Co..  117  Cal.  604,  614.  49 
Pac.  736;  People  ex  rel.  Drew  v.  Rodgers, 
118  Cal.  393.  398.  46  Pac.  740.  50  Pac.  668: 
People  ex  rel.  Fogg  v.  Perrls  Irr.  Dist.,  132 
Cal.  289,  293,  64  Pac.  399,  773. 

198.  Receiver  for  defendant  corporation. 

— Receiver  of  corporate  property  can  not 
be  appointed  unless  new  and  distinct  pro- 
ceeding is  commenced  by  creditor  or  stock- 
holder of  corporation.  Such  new  and  dis- 
tinct proceeding  upon  part  of  beneflciaries, 
or  some  of  them,  Is  an  essential  condition 
of  any  jurisdiction  In  court  to  take  prop- 
erty out  of  control  of  trustees  designated 
by  law.  An  order  appointing  receiver  with- 
out such  application  is,  therefore,  void,  not 
only  as  to  strangers  to  quo  warranto,  but 
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Is  even  void  as  to  corporation  and  its  stock- 
holders and  vendees. — Havemeyer  v*  Supe- 
rior Court,  84  Cal.  827,  362,  380,  384,  18  Am. 
St.  Rep.  192,  10  L.  R.  A.  627,  24  Pac,  121. 
See  Neall  v.  HJll,  16  Cal.  146.  149,  150;  Peo- 
ex  rel.  Commissioners  v.  Union  B.  &  L. 
Assoc,  127  Cal.  400,  407,  69  Pac.  692:  Mur- 
ray v.  Superior  Court,  129  Cal.  628,  632,  638, 
62  Pac.  191. 

Aa  to  appolBtmeat  of  receiver  te  quo  war* 
ranto  proecedlitira,  see  note  72  Am.  St.  Rep. 
86. 

As  to  appola'tiiient  of  a  receiver  of  corpo- 
rate property,  see  note  72  Am.  St.  Rep.  48- 

60. 

Aa  to  appointment  of  receiver  In  action 
to  dlaaolve  Inaarance  company,  see  Kerr's 
Cyc.  Pol.  Code,  2d  ed.,  8  608,  note  par.  6. 

A  a  to  appointment  of  receiver  upon  dia- 
aolntlon  of  corporation,  see,  ante,  9  565  and 
note. 

Aa  to  aettlement  of  affalra  of  corporation 
diaaolvcd  by  action  under  thla  cbaptcr,  see, 
post,  9  805  and  note  par.  25. 

199.  Same— Batoppel  to  object  to  rcceiv- 
ersblp. — Creditors  of  corporation  are  not  es- 
topped from  prosecuting  writ  of  prohibition 
to  restrain  superior  court  from  proceedincr, 
by  means  of  receivership,  to  administer  as- 
sets of  corporation,  by  reason  of  fact  that 
they  have  taken  part  in  other  actions  to 
which  receiver  was  party,  to  protect  their 
rigrhts  in  hands  of  such  receiver,  in  which 
actions  validity  of  his  appointment  as  re- 
ceiver was  not  questioned. — Yore  v.  Supe- 
rior Court,  108  Cal.  481,  437-439,  41  Pac.  477. 

200.  Same-— Illegal  monopoly  not  vround 
for  recelvcrslilp,^ — That  corporation  had  en- 
tered into  illefiral  trust  for  purpose  of  creat- 
ingr  monopoly  will  not  confer  upon  court, 
in  quo  warranto  proceedings,  rlgrht  to  ap- 
point receiver  of  the  assets  of  corporation. 
— Havemeyer  v.  Superior  Court,  84  Cal.  827, 
375,  18  Am.  St  Rep.  192,  10  U  R.  A,  627, 
24  Pac.  121. 

201.  Same — ^Prohibition  agalnat  recetver- 
ablp. — Prohibition  will  lie  to  restrain  supe- 
rior court  from  proceeding,  in  quo  warranto, 
with  receivership  of  property  of  dissolved 
corporation. — ^Havemeyer  v.  Superior  Court, 
84  Cal.  327,  409,  18  Am.  St.  Rep.  192,  10 
L.  R.  A.  627,  24  Pac.  121;  Yore  v.  Superior 
Court,  108  Cal.  431,  439,  41  Pac.  477. 

202.  ^ao  warranto— Aa  to  nature  of  rem- 
edy.— A  quo  warranto  proceeding:  to  oust 
one  chargred  with  wrongrfuUy  and  without 
authority  exercisincr  the  powers  of  a  public 
office  is  not  simply  a  civil  remedy,  but  one 
wherein  the  interests  of  the  public  are  in- 
volved.— People  V.  Bailey,  30  Cal.  App.  581, 
168  Pac.  1036. 

See  pars.  106,   228,  this  note. 

208.     Same — Avalnat    drainage    diatrlct. — 

This  section  authorizes  the  attorney-sren- 
eral.  In  the  name  of  the  people  of  the  state, 
upon  his  own  initiative,  or  that  of  a  private 
person,  to  prosecute  an  action  asrainst  one 
**who  .  .  .  unlawfully  holds  or  exer- 
cises    .     .     .     any      franchise     within      this 
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state,"  and  this  action  Is  maintained  here- 
under.—People  ex  rel.  Chapman  v.  Sacra- 
mento Drainage  Dist..  155  Cal.  875.  103  Pac. 
207. 

204.     Same  —  Lacbea,    elfect    of.— A    quo 

warranto  proceeding:  prosecuted  by  the  at- 
torney-greneral  for  the  purpose  of  having  It 
determined  that  one  has  unlawfully  in- 
truded into  and  is  unlawfully  holding  a 
public  office,  is  not  barred  by  lapse  of  time, 
and  as  the  action  can  only  be  brougrht  with 
the  consent  and  permission  of  the  attorney- 
e:eneral,  it  Is  to  be  assumed  that  he  will  not 
exercise  his  discretion  to  not  permit  the  In- 
stitution of  such  a  suit  if  by  reason  of  a 
g:reat  lapse  of  time  the  claim  has  become 
stale,  or  for  any  other  reason  the  state  has 
ceased  to  have  a  present  interest  In  It- 
People  V.  Bailey,  80  Cal.  App.  581,  158  Pac. 
1036. 

204a.  The  rl8:ht  to  prosecute  a  quo  war- 
ranto proceeding:  to  determine  the  right  to  a 
public  office  is  not  barred  by  laches,  where 
the  record  shows  that  the  relator  had  at 
all  times  been  actively  asserting:  his  right 
to  the  office,  but  by  a  mistaken  remedy.— 
People  V.  Bailey,  80  Cal.  App.  581,  168  Pac 
1036. 

205.  Same  —  Protection       dtotrtcta ^uo 

warranto  doea  not  He  a^alnat. — Quo  war- 
ranto does  lie  against  a  protection  district 
to  test  its  right  to  exist.— Harpham  v. 
Board  of  Supervisors,  41  Cal.  App.  192.  182 
Pac.  824. 

206.  Same  —  Usurpation      and      unlawful 
holdlna:  and  cxerctolns  toU-rond  fmneiilBe. 

— ^A  Judgment  In  quo  warranto  against  the 
defendants  as  assignees  and  successors  In 
interest  of  the  original  grantee  of  a  toll- 
road  franchise  by  legislative  grant,  which 
was  without  limitation  as  to  duration  or  as 
to  alienation,  except  the  reservation  of  a 
right  of  purchase  by  the  county  after  Ave 
years,  which  was  based  upon  the  theory 
that  the  grant  was  a  mere  license  or  per- 
sonal privilege  to  collect  tolls,  which  ter- 
minated upon  the  death  of  the  original 
grantee,  is  untenable,  and  must  be  reversed 
upon  appeal,  for  the  reason  that  such  fran- 
chise is  an  estate  in  fee,  and  subject  to 
alienation  as  other  property. — People  ex  rel. 
Spiers  V.  Lawley,  17  Cal.  App.  881,  838,  119 
Pac.  1089. 

Aa  to  uaurpatlon  of  f^anchlae  generally, 

see  pars.  209-236,  this  note. 

207.  Right  of  certain  parties  to  act  aa 
truateea  of  a  town  alleged  to  have  been 
illegally  formed  by  a  board  of  supervisors, 
should  be  tested  by  proceedings  in  the  na- 
ture of  quo  warranto  under  this  and  the 
succeeding  sections,  and  not  by  a  writ  of 
review. — Beaumont  ▼,  Samson,  5  Cal.  Add 
491,  492,  90  Pac.  889. 

208.  State    as    creditor — ^After   JudsM»eat 

for  Hue.— That  state,  by  recovering  flne 
against  corporation  for  usurpation  of  fran- 
chise, thereby  becomes  such  creditor  that  It 
may,  under  section  565,  ante,  and  section 
400  of  the  Civil  Code,  procure  appointment 
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of  receiver,  has  been  sugrgrested  but  not  de>       rights  of  way;  to  buy,  lease,  sell,  mortgrage. 


elded,— Havem eye r  v.  Superior  Court,  84 
Cal  327,  371,  18  Am.  St.  Rep.  192.  10  L.  R.  A. 
627.  24  Pac.  121;  Yorke  v.  Superior  Court, 
IDS  Cal.  431,  436.  41  Pac.  477. 

209,    UMarpatloB  of  franehlne— In  cenerml. 

—If  individual  or  corporation  shall  assume, 
without  grant,  to  exercise  powers  which  are 
prerogatives  of  grovernment,  and  such  as 
can  be  exercised  by  private  person  only 
frben  granted  by  grovernment,  it  can  not  be 
doubted  that  he  or  it  should  be  adjudged 
to  be  unlawfully  exercising  such  powers. — 
Ex  parte  Henshaw,  73  Cal.  486,  493,  15  Pao. 
110. 
See,  also,  par.  206,  this  note. 

A«  to  deflBltlon  of  francklse,  see  pars.  81- 

42.  this  note. 

Aa  to  pvbllc  control  of  fraBchUie«  see  brief 

3S  L.  R.  A.  218. 

21ft.  Smnio— Causes  of  action  on  eontinn- 
Malj  renewed  usurpations. — Continued  ex- 
ercise of  franchise  without  right  is  continu- 
ously renewed  usurpation  on  which  new 
cause  of  action  arises  each  day.  Sovereign 
has  at  all  times  right  to  inquire  into  matter 
of  user  of  franchise  or  title  by  which  it  is 
held. — People  ex  rel.  Attorney-Qeneral  v. 
Sunford,  77  Cal.  360.  373.  878,  2  L.  R.  A.  92, 
IS  Pac.  85,  19  Pac.  693;  People  v.  Reclama- 
tion Dlst.,  121  Cal.  522,  526.  50  Pac.  1068,  63 
Pac  1085;  People  ex  rel.  Stone  v.  Jefferds, 
126  Cal.  296,  302,  68  Pac.  704. 

31 L  Same  City  or  county  aasertlna:  nu« 
thsrity  beyoBiA  lawful  boundary. — Quo  war- 
ranto is  proper  remedy  where  municipal 
corporation  or  county  government  has  been 
guilty  of  usurping  franchise  by  extending 
its  corporate  authority  beyond  its  lawful 
boundaries. — State  ex  rel.  Crow  v.  Fleming, 
147  Mo.  1,  12,  44  S.  W.  758;  State  ex  rel. 
n'aiker  ▼.  Mclean  Co.,  11  N.  D.  356,  360,  92 
N.  W.  385. 


As  to  rena«41es  In  case  of  the  illegal 
■oaiptlou  of   municipal  authority  oTcr  cer- 
tain tcrrltosry*  see  note  35  L.  R.  A.  745. 

As  to  rlKlit  to  detemaine  corporate  exist- 
caee  of  toism  in  proceeding  for  usurpation 
•f  •■ee  of  aaayor,  see  brief  61  L.  R.  A.  734; 
aI«o  par.  128,   this  note. 

212.  Sunau  —  Defective    incorporation. — If 

incorporators  of  railroad  company  fail  to 
subscribe  amount  of  capital  stock  required 
by  taw,  and  to  pay  prescribed  percentage 
thereof  in  cash,  their  acts  of  attempted  in- 
corporation and  organization  are  invalid, 
and  action  may  be  maintained  upon  infor- 
Q^tion  in  nature  of  quo  warranto  to  pre- 
rent  usurpation  of  franchise  to  be  a  corpo^ 
ration. — ^People  ex  rel.  Plumas  Co.  v.  Cham- 
bers, 42  Cal.   201.  209. 

213.  An  information  in  nature  of  quo 
varranto  will  not  lie  against  a  corporation 
for  usurpation  of  corporate  functions  with- 
ont  right,  upon  ground  that  its  articles  of 
incorporation  are  defective  because  one  of 
pnrposes  for  'which  it  is  formed  is  expressed 
as  being  *'to  buy,  sell,  lease,  mortgage,  and 
otherwise  deal  in  railroads,  tramways,  and 


operate,  construct,  and  maintain  railraods, 
tramways,"  etc.,  and  that  incorporation  was 
not  constituted  as  code  requires  railroad 
corporations  to  be.  where  it  appears  that 
general  purpose  for  which  company  was 
formed  was  to  manufacture  lumber  and  buy 
articles  made  of  wood,  and  that  articles  of 
incorporation  were  executed  in  manner  and 
In  substance  and  form  as  required  by  gen- 
eral provisions  of  code  for  creation  of  pri- 
vate corporations,  and  that  railroads  and 
tramways  mentioned  in  articles  are  merely 
part  of  manufacturing  appliances  of  plant 
of  such  corporation  and  were  not  intended 
to  be  operated  as  railway  for  public  traffic. 
— People  ex  rel.  Loy  v.  Mt.  Shasta  M.  Co., 
107  Cal.  256,  258,  40  Pac.  391. 

214.     Same— BTaslTC  eompllauce  witb  law. 

—Any  attempt  to  acquire  corporate  func- 
tion by  pretentious  or  evasive  compliance 
with  law,  no  matter  what  papers  may  say  on 
their  face,  is  fraud  upon  law,  and  is  abor- 
tive, and  action  will  lie  for  usurpation  of 
franchise  in  an  action  by  state. — State  ex 
rel.  Sanche  v.  Webb,  97  Ala.  Ill,  88  Am.  9i 
Rep.  151.  18  So.  377. 

21Sk  Same  —  Ifixerdae  of  corporate  pow- 
ernt  witbout  ebarter. — ^Inquiry  as  to  right 
of  corporation  doing  business  as  such  to 
exercise  corporate  powers  may  be  made 
at  suit  of  state  on  information  of  attorney- 
general. — ^People  ex  rel.  Attorney-General 
V.  Stanford.  77  Cal.  360,  372,  2  Lw  R.  A.  92, 
18  Pac.  85,  19  Pac  693. 

See  Kerr's  Cyc.  Civ.  Code.  2d  ed.,  S  358 
and  note. 

210.  Same— Foreign  corporations^ — State 
may  maintain  proceedings  against  foreign 
corp'orations  for  usurping  privilege  of  doing 
business  within  state  without  complying 
with  laws  relating  to  foreign  corporations. 
—Wright  V.  Lee.  4  S.  D.  237.  256.  56  N.  W. 
981. 

As  to  quo  fvanranto  beluir  proper  reutedy 
to  oust  a  foreign  corporation  from  exer- 
cising Its  fmncbiae*  see  brief  68  Lw  R.  A. 
767. 

217.  Same «- Forfeiture  and  usurpation 
distinguished. — Cases  of  forfeiture  are  said 
to  be  divided  into  two  great  classes: — (1) 
cases  of  perversion;  as  where  corporation 
does  an  act  inconsistent  with  nature  and 
destructive  of  ends  and  purpose  of  grant. 
In  such  cases,  unless  perversion  is  such  as 
to  amount  to  an  Injury  to  public,  who  are 
interested  in  the  franchise,  it  will  not  work 
a  forfeiture;  (2)  cases  of  usurj^ation:  as 
where  Qorporatlon  exercises  power  which 
it  has  no  right  to  exercise.  In  this  last  case 
question  of  forfeiture  is  not  dependent,  as 
in  former,  upon  any  Interest  of  or  injury 
to  public. — People  ex  rel.  Attorney-Oeneral 
V.  Dashaway  Assoc.  84  Cal.  114.  119.  120. 
121.  12  L.  R.  A.  117.  24  Pac  277;  People  v. 
Rosenstein-Cohn  Cigar  Co..  181  Cat.  158,  157, 
63  Pac.  163. 

218.  Actual  use  of  franchise  by  defend- 
in  t  is  not  in  all  cases  necessary  in  order 
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to  authorize  action  for  usurpation  of  such 
franchise,  as  where  forfeiture  of  franchise 
to  maintain  street-railway  on  certain  streets 
is  soufiTht  because  of  failure  of  company  to 
comply  with  conditions  upon  which  fran- 
chise was  grran ted.— People  ex  rel.  Warfleld 
V.  Sutter  Street  R.  Co.,  117  Cal.  604,  610,  611. 
49   Pac.    736. 

219.  Same-^Forfeitiire  of  corpormtc  trmn- 
«.*hl«e>-AbiiMC,  non-nner,  etc. — All  corpora- 
tions are  creatures  of  law,  and  when  they 
fail  to  perform  duties  which  they  were  in- 
corporated to  perform,  and  In  which  public 
have  interest,  or  do  acts  which  are  not  au- 
thorized or  are  forbidden  them  to  do,  state 
may  forfeit  franchise  and  dissolve  them  by 
information  in  nature  of  quo  warranto. — 
People  ex  rel.  Attorney<-General  v.  Dash- 
away  Assoc,  84  Cal.  114,  117,  12  L.  R.  A. 
117,  24  Pac.  277. 

220.  Information  in  nature  of  quo  war- 
ranto will  lie  agralnst  legrally  existing  cor- 
poration for  abuse  of  its  franchises.  Scire 
facias,  which  would  seem  to  have  been  more 
usual  proceeding  where  legally  existing 
body  had  abused  powers  and  franchises  in- 
trusted to  them,  is  abolished. — People  ex 
rel.  Attorney-General  v.  Stanford,  77  Cal. 
360,  372,  373,  2  L.  R.  A.  92,  18  Pac.  85,  19 
Pac.  693. 

221.  Corporations  are  recognized  as  crea- 
tures of  law,  and  they  certainly  owe  obedi- 
ence thereto,  and  when  they  fail  to  perform 
duties  which  they  were  created  to  dis- 
charge, and  in  which  public  have  an  inter- 
est, or  where  they  do  unauthorized  or  for- 
bidden acts,  state  unquestionably  has  right, 
and  it  is  its  duty,  to  object,  and  it  may 
interpose  by  Information  and  wrest  from 
offending  corporation  Its  franchise.  Courts 
have  enlarged  rule  so  that  an  information 
in  nature  of  quo  warranto  is  now  regarded 
not  only  as  appropriate  means  of  contesting 
right  to  exercise  corporate  franchises,  but 
such  proceedings  are  also  appropriate  rem- 
edy for  abuse  by  corporation  of  powers  with 
which  It  has  been  invested. — State  ex  rel. 
Snyder  v.  Portland  N.  G.  Co.,  153  Ind.  483, 
74  Am.  St.  Rep.  318,  53  L.  R.  A.  413,  53 
N.  E.  1089. 

222.  Proceeding  in  nature  of  quo  warranto 
may  be  maintained  by  attorney-general  of 
the  state  for  purpose  of  procuring  Judgment 
of  forfeiture  of  franchise  granted  by  com- 
mon council  of  city  to  lay  and  maintain 
street-railway  within  certain  streets  of  city 
upon  certain  conditions,  where  conditions 
have  not  been  performed. — State  ex  rel. 
Attorney-General  v.  Madison  St.  R,  Co.,  71 
W»s.  612,  1  L.  R.  A.  771,  40  N.  W.  487. 

223.  Quo  warranto  will  lie  to  oust  edu- 
cational institution  of  Its  charter  for  con- 
duct inconsistent  with  purposes  of  its  or- 
ganization,— such  as  conferring  degrees 
without  regard  to  merit. — State  ex  rel. 
Sheets  V.  Mt.  Hope  C.  Co.,  68  Ohio  St.  341 
h2  L.  R.  A.  866.  68  N.  E.  799. 

A«  to  vno  warranto,  see  pars.  202-206,  this 
note. 


224.  Where  declaration  of  business  and 
purposes  of  corporation  states  such  to  be 
to  build  and  maintain  street-railway  in 
certain  city,  and  company  procures  from 
such  city  franchise  to  construct  a  railway 
upon  certain  streets  therein  upon  certain 
conditions,  proceeding  in  nature  of  quo  war- 
ranto by  attorney-general  may  be  main- 
tained against  such  corporation  where  it 
fails  to  perform  conditions  upon  which  such 
franchise  was  granted,  for  purpose  of  va- 
cating charter  and  annulling  existence  of 
corporation.  If  corporation  has  so  violated 
conditions  of  ordinance  as  to  have  forfeited 
its  rights  and  privileges  under  it,  it  has  ipso 
facto  forfeited  its  charter,  or,  in  other 
words,  the  right  to  do  anything  as  corpora- 
tion; for,  undef  declaration  of  its  business 
and  purposes,  it  can  not  do  anything  other 
than  maintain  and  operate  such  street-rail- 
way. If  it  can  not  do  that  it  can  do  noth- 
ing.—State  ex  rel.  Attorney-General  v  Mad- 
ison St.  R.  Co.,  72  Wis.  612,  1  L.  R  A.  771 
40  N.  W.  487. 

As  to  examlaatloB  of  corporate  affairs  by 
attorney-seneral,  see  Kerr's  Cyc.  Civ.  Code 
2d  ed.,  S  382  and  note. 

Aa  to  examlaatloB  of  corporate  affair*  by 
lesliilatare,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.. 
§  883. 

A«  to  forfcltkire  of  charter  by  faUnre  to 
pay  annual  llecnsc-taz.  see  act  approved 
March  20.  1905,  and  amendment  approved 
^q"i7  i^'  \^^J'  repealed  and  supplanted  in 
1913.    See  I  Hennlng^s  General  Laws.  3d  ed.. 

hw.i?  '"'/•"■'•  «'  «»»«r*«'  of  corporation 
by  fatlarc  to  oriranisc  and  commcacc  tmna 
action    of    bn»lneo.    ^,tl.|«    one    year    a#ter 
date  of  Incorporatloa,  see   Kerr's  Cyc.   Civ 
Code.   2d   ed.,    8  358   and   note. 

A»  to  forfeiture  of  corporate  charter  for 
"•Klcet  or  abuae  of  it.  fraachise  or  bre««fc 
Of  truM,  see  brief  63  L.  R.  a.  766. 

fo^"f.n„'''T"""*  •'  ""ohii.c  of  raOro^d 
for  failure  to  operate,  see  Kerr's  Cyc  Civ 
Code,   2d  ed.,   §  468  and  note.  ' 

A.  to  forfeiture  of  franchise  of  waffo>- 
I^rV?^';;"*"  *^  «*■-»*»«  execivc  toil, 

note  '''•  ^'^-  ^°^^'  '^  ^**'  5  "4  *nS 

As  to  procecdinss  to  declare  forfeiture  of 
corporate  franchises,  see  note   30  Am    Deo 
44-62;  8  Am.  St.  Rep.  798-202. 

-11^/*  ■'*'■  ^""^  ■**»  ■**■»«  grounds  #or 
direct  procccdl««s   by   the   state    for  Jute! 
«e.t  of  forfeiture,  see   par.    84.   t^fs   n^ 
also  note  68  L.  R.  A.  766.  ^' 
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.iKi  ♦  *■""•  ^  *'«"•  — Corporation  respoa- 
fn  In   •'  ■**"  •'  **■  •«<^*^'"— In  its  relatTon 

to  government,  and  when  acts  or  neglects  of 
corporation,  m  violation  of  its  charter  or 
Of  general  law.  become  subject  of  puhul 
inquiry,  with  view  to  forfeiture  of  it- 
charter.  Wilful  acts  and  neglects  of  t; 
Officers  are   regarded  as  acts  and   neglects 

?o  uT^'"''?"''  ^"^  "*^"^^'  corporation  llabJe 
to  Judgment  or  decree  of  dissolution,  except 
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tliat  "vrhere  It  is  made  to  appear  that  asrent 
lias  dep&rted  from  his  duties  as  prescribed 
t>y  cox*poration.  or  violated  his  instructions 
in  performance  of  acts  complained  of  and 
relied  upon  as  basis  for  forfeiture,  no  such 
forfeiture  will  be  declared. — People  ex  rel. 
-\ttorney*General  v.  Dashaway  Assoc,  84 
Oal-    114,    117,   12  L.  R.  A.  117,  24  Pac.  277. 


Same  —  Snme  —  DiJiaolatloit  date* 
>mm  Jadcnment. — Acts  sufficient  to  cause 
forfeiture  do  not  per  se  produce  forfeiture. 
A.  corporation  continues  to  exist  until  the 
i«o\'erel8rnty  which  created  It  shall  by  proper 
proeeediners  in  proper  court  procure  adju- 
dioat  Ion  of  forfeiture  and  enforce  it. — People 
ex  rel.  Sabichl  v.  Los  Angreles  E.  R.  Co.,  91 
i'al.    338.    340.  27  Pac.  673. 

Am  tfo  aetlons  to  dlMsolve  luiiolvent  Inmir- 
-mee  ^rooapanleii,  see  Kerr's  Cyc.  Pol.  Code, 
j-d    e<l.,    S  602  and  note. 

Jk.m  <o  dtafolntlon  of  oorporatloiM,  see 
K*»rr'»  Cyc.  Civ.  Code,  2d  ed.,  SS  399,400  and 
r  otes. 

/km     <«    ▼olantary    dlssolntloii    of    corpora- 
see,   post,  §9  1227,  1234  and  notes. 

SalBO  —  Same  — -  Enterlnn:  Into  trust 
I  nifcl—ntt~ii  is  an  act  for  which  state  may 
forfeit  corporate  charter  by  proceedings  in 
QUO  -wrarranto. — San  Antonio  G.  Co.  v.  State, 
22    Tex-   Civ.  App.  118,  126,  54  S.  W.  289. 

2B2S.  Same  Same— Extent  of  forfeiture. 
— j^ctfon  may  be  for  forfeiture  of  particular 
fi-ancliise  or  of  whole  charter. — People  ex 
reL  Attorney-General  v.  Dashaway  Assoc, 
84  Ca.1-  114.  119»  12  L.  R.  A.  117.  24  Pac. 
227. 

229.  If  manner  in  which  corporation  con- 
dluets  its  business  is  in  disreg:ard  of  laws 
of  stAte  resrulating:  such  business,  quo  war> 
ranto  'VT'lll  lie  to  stop  abuse,  and  if  abuse 
^e  persistent,  defiant,  and  flagrrant,  to  oust 
compskiiy  of  its  franchise  to  be  corporation. 

State    ex   rel.  Attorney-General  v.  Capital 

City    I>.    Co.,  62  Ohio  St.  350,  57  L.  R.  A.  181, 
57    X.    E.   62. 

j^m  <«  rtel>t  of  ntate  to  proceed  by  q^uo 
^y-^rvs&aa^e  "^^  obtain  a  Jvdinnent  merely  oust- 
g^jp  <li^  corporation  from  the  further  exer- 
f§n'r'  «'  fllcflral  and  unauthorised  powers 
^^li^a  «erperatlon  Is  grnllty  of  exercising 
^^■m^^rm  nosanthorlsed  by  Its  charter,  see 
brief   65  L-  K-  A.  766. 

j^^  ^,9  4«o  warranto  acralnst  corporations 
f^r  BMSiBrlT  llleirni  chargres  In  course  of  an- 
«lb»riKC^  kvntness,  see  note   63  L.  R.  A.   761, 

7«4. 

jiMMif      flnuif     rrnndnlint  use  of  pow« 

^If  ^uMlsieBt  domain. — The  rigrht  of  corpo- 
ra.! ion  to  build  and  operate  a  railroad  upon 
a.  ri^ttt  of  'Way  acquired  by  condemnation 
pr«>oeedln^8  under  ri^ht  of  eminent  domain 
fg^^y  be  inquired  into  by  proccedingrs  inau- 
Kurated  under  this  section.  If  it  appear  that 
corporation  filed  articles  of  Incorporation  in 
wblcb  it  stated  Its  purpose  to  be  to  trans- 
port rrel&bt  and  passengrers,  intending  it  to 
t^e  Dnderstood  that  proposed  railway  was 
f^yg.    jyubllc    use  and  benefit,  and  afterward? 


exercised  rigrht  of  eminent  domain,  pur- 
porting: to  act  as  agent  of  state  in  appro- 
priation of  private  property  for  public  use, 
but  upon  acquiring  such  property  used  rail- 
road merely  for  purpose  of  carrying:  coal 
from  mines  of  its  own  stockholders  and  pro- 
vided no  cars  for  accommodation  of  public 
either  for  carrying:  of  passengers  or  freight, 
such  misuse  of  its  authority  will  be  in- 
quired into  by  state  and  corporation's  fran- 
chise forfeited. — People  ex  rel.  Robinson  v. 
Pittsburgh  R.  Co.,  53  Cal.  694,  697. 

281.    Same— ^Sante— ^Principle  of  forfeiture 

is  that  franchise  is  trust  and  terms  of 
charter  are  conditions  of  trust,  and  If  any 
one  of  conditions  of  trust  be  violated  it 
will  work  forfeiture  of  charter. — People 
ex  rel.  Attorney-General  v.  Dashaway 
Assoc,  84  Cal.  114,  119,  12  L.  R.  A.  117,  24 
Pac.  277;  Havemeyer  v.  Superior  Court,  84 
Cal.  327,  879,  18  Am.  St.  Rep.  192,  247,  10 
L.    R.    A.    627,    24    Pac.    121. 

232.  Courts  treat  franchise  as  trust,  and 
terms  of  charter  of  corporation  are  condi- 
tions of  trust.  Forfeiture  of  charter  takes 
place  when  some  one  or  more  of  essential 
conditions  of  trust  are  violated. — People  v. 
Rosenstein-Cohn  Cigar  Co.,  131  Cal.  153. 
156,    63    Pac.    168. 

As  to  rule  that  corporate  charter  shall 
he  construed  m^st  strongly  avalnst  the 
corporation  and  In  favor  of  the  state,  see 

brief  64  L.  R.  A.  368. 

283.  Same  —  Same  —  Use  of  abbreviated 
name. — If  the  ofl3cers  of  corporation  organ- 
ized under  particular  name  in  exercise  of 
its  franchises  use  an  abbreviation  of  that 
name,  it  is  not  usurpation,  nor  will  it 
support  proceeding  by  quo  warranto  upon 
part  of  people  to  oust  them  from  enjoy- 
ment of  those  franchises. — People  v.  Bo- 
gar  t,    45    Cal.    73,    74. 

234.  Same — Snme — ^Waiver    of    forfeiture. 

— Although  under  section  7,  article  12  of 
constitution  the  legislature  can  not  remit 
forfeiture  of  any  franchise,  it  may  waive 
forfeiture  even  after  proceedings  in  nature 
of  quo  warranto  have  been  commenced  ti 
have  it  determined  that  defendant  has  for- 
feited such  right. — People  ex  rel.  Sabichl  v, 
Los  Angeles  E.  R.  Co.,  91  Cal.  838,  342,  27 
Pac.    673. 

235.  Same — Injunction  to  protect  usurped 
prlvllegres. — Although  right  of  railroad 
company  to  lay  tracks  along  certain  streei.<< 
can  be  inquired  into  only  by  proceeding  by 
state,  nevertheless  if  grant  of  right  to  lay 
such  tracks  be  void  and  another  company 
possesses  valid  grant  to  lay  tracks  upon 
said  streets,  latter  may  remove  tracks  laid 
by  former  company  as  obstruction  or  im- 
pediment to  prosecution  of  their  work,  and 
former  company  can  not  enjoin  them  from 
making  such  removal. — Omnibus  R.  Co.  v. 
Baldwin,    57   Cal.   160,   166. 

236.  Same— Presumption  of  risht  to  fran- 
chise.— As  against  state  there  is  no  pre- 
sumption tiiat  citizens  exercising  franchise 
are  exercising  It  rightfully. — People  ex  rel. 
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Attorney-General   v.   Stanford,   77   Cal.   360, 
"77.  2  L.  R.  A.  92,  18  Pac.  85.  19  Pac.  693. 

Aa  to  Umltatloiia  of  actiona  by  atate  to 
Inqiaire  into  dve  Incorporation  of  company, 

see  Kerr'B  Cyc.  Civ.  Code,  2d  ed.,  8  868  and 
note. 

Aa  to  atatnte  of  limitatlona  In  qvo  ¥rar« 
ranto  proccedlnsa,  see  note  52  Am.  St.  Rep. 
812-316. 

237.  Uanrpation  of  oAcc.  —  While  Quo 
warranto    furnishes    an    adequate   and    ap- 


propriate remedy  for  usurpation  of  office, 
he  who  is  first  in  possession  and  has  not 
surrendered  or  abandoned  his  rierht  is  en- 
titled to  the  protection  of  the  writ  of  in- 
junction, and  those  who  seek  to  oust  him 
should  be  compelled  to  resort  to  quo  war- 
ranto (Sloss,  J.,  dis.  op.). — Barendt  ▼.  Mc- 
Carthy, 160  Cal.  689.  118  Pac.  228. 
See   also   pars.    66-61,   this    note. 

As  to  Intraalon  In  oAce,  see  pars.  66-78. 
this  note. 


§  804.  NAME  OF  PERSON  ENTITLED  TO  OFFICE  MAY  BE  SET  FORTH 
IN  THE  COMPLAINT.  IF  FEES  HAVE  BEEN  RECEIVED  BY  THE  USURP- 
ER, HE  MAY  BE  ARRESTED.  Whenever  such  action  is  brought,  the  attorney- 
general,  in  addition  to  the  statement  of  the  cause  of  action,  may  also  set 
forth  in  the  complaint  the  name  of  the  person  rightly  entitled  to  the  office,  with 
a  statement  of  his  right  thereto ;  and  in  such  case  upon  proof  by  affidavit  that 
the  defendant  has  received  fees  or  emoluments  belonging  to  the  office,  and  by 
means  of  his  usurpation  thereof,  an  order  may  be  granted  by  a  justice  of  the 
supreme  court,  or  a  judge  of  the  superior  court,  for  the  arrest  of  such  defend- 
ant and  holding  him  to  bail ;  and  thereupon  he  ma}'  be  arrested  and  held  to  bail 
in  the  same  manner  and  with  the  same  effect  and  subject  to  the  same  rights 
and  liabilities  as  in  other  civil  actions  where  the  defendant  is  subject  to  arrest. 

Hi8tory:  Enacted  March  11,  1872,  re-enactment  of  8  311  Practice 
Act;  amendment  approved  March  10,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  p.  11. 


As  to  arrest  and  ball,  see,  ante,  98  478-504 
and    notes. 

As  to  oae  aetlon  acaiast  scTeral  claim- 
ants, see,  post,   §  808. 


Aa  to  pleadtnCf  see,  ante,   S  808  and  note 
pars.    144-183. 

As  to  wafTer,  see,  ante,  $373  and  note. 


§  806.    JUDGMENT  MAY  DETERMINE  THE  BIGHTS  OF  BOTH  INCUM. 

BENT  AND  CLAIMANT.    In  every  such  action  judgment  may  be  rendered 

upon  the  right  of  the  defendant,  and  also  upon  the  right  of  the  party  so 

alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as  justice  may 

require. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  312  Practice 
Act. 


JUDGMENT    —    DETERMINATION      OF 

RIGHTS  OF   INCUMBENT   AND 

CLAIMANT. 

1,  2.  Appeal  from  judgment — In  general. 

3.  Same — Error   against  respondent  con- 

sidered in  election  contest. 

4.  Same  —  Intervener  may  prosecute  ap- 

peal. 

5.  Same — Record  on  appeal. 

6.  Same— Relator 's  right  not  considered, 

when. 
7,  8.  Same— Stay  of  execution,  by  appeal 
9, 10.  Collateral  attack  on  judgment. 

11.  Costs. 

12.  Default  judgment. 

13.  Enforcement    of    judgment    by    con- 

tempt proceedings. 


14.  Extent  of  judgment. 

15.  Same — Corporate  existence  must  be  de- 

termined, when. 

16.  Same — Ouster  of  particular  franchise. 

17.  Same — Relator's  right  may  be   deter- 

mined. 

18.  Same — Relator's  right  need  not  be  de- 

termined. 

19.  Same — Scope  of  judgment. 
20,  21.  Form  of  judgment. 

22.  Interest  upon  fine  imposed. 

23.  Judgment  in   favor  of  relator   is   not 

"commission  of  office.*' 

24.  Judgment    ousting    defendant  —  Does 
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not  rest  on  relator's  right. 
25.  Proceedings  after  judgment. 


Ttt.X,OluT.]  JUDGMENT— TO  DETSRMIIVB  RIGHTS   OF  CLAIMANTS. 
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1«     Appeal  from  Jiidc>B«i>t— In  central. — 

Supreme  court  has  Jurisdiction  of  appeal 
taken  In  proceedings  under  this  chapter. — 
People  ex  rel.  Davidson  v.  Perry,  79  Cal. 
105,  108,  21  Pac.  428;  People  ex  rel.  Swift  v. 
Binerham.  82  Cal.  238.  242.  22  Pac.  1089; 
People  ex  rel.  Gesford  v.  Superior  Court, 
114   Cal.  466,  472.  46  Pac.  888. 

2.  Judgment  in  action  under  this  chap- 
ter, adjudgrins  defendants  guilty  of  usurp- 
Inff  franchise  to  collect  tolls  upon  public 
road,  involves  rigrht  of  defendants  to  pos- 
sess lands  claimed  to  constitute  toll-road, 
and  is  appealable. — People  ex  rel.  Williams 
T.   Uorsley,   65  Cal.  381,  382. 

S.  Same— Error  asalnat  reapoadent  con« 
aAdered  In  electioa  contest. — Rule  that  error 
which  was  committed  agrainst  respondent, 
as  shown  by  bill  of  exceptions,  will  not  be 
considered  upon  appeal  from  juderment,  is 
inapplicable  to  proceedinflrs  in  nature  of 
quo  warranto  to  determine  rierht  to  office 
resulting  from  election,  where  recount  of 
votes  Is  necessary.  Upon  recount  of  bal- 
lots in  contested  election  case  superior 
court  reviews  action  of  canvassinsr  boards 
for  purpose  of  determining  whether  ballots 
have  been  correctly  counted,  and  in  con- 
nection therewith  to  determine  whether 
any  of  the  ballots  that  were  cast  should 
be  rejected  from  the  count.  In  makiner  its 
mllncrs  for  this  purpose  it  is  manifest  that 
they  should  have  uniform  and  impartial 
application  to  both  parties,  and  that  same 
rullnsr  which  it  makes  in  reference  to 
counting  or  rejecting:  ballots  offered  by 
one  party  should  be  made  when  similar 
ballots  are  offered  on  behalf  of  other  party. 
If  in  making  such  rulingr  court  has  errone- 
ously rejected  ballot  in  favor  of  appellant, 
or  erroneously  counted  one  in  favor  of  re- 
spondent, there  can  be  no  injustice  in  per- 
mitting respondent  to  show  that  this  error 
against  appellant  is  offset  by  similar  error 
In  his  favor.  If  it  appears  from  the  record 
that  errors  urged  by  appellant  are  counter- 
balanced by  similar  errors  against  respond- 
ent, appellant  fails  to  show  that  he  has 
been  prejudiced  by  Judarment. — ^People  ex 
reU  Bledsoe  v.  Campbell,  188  Cal.  11,  17,  18, 
70    Pac.   918. 


—Intervener   may    proaeeate   ap« 

il  from  Judgment  dissolving  corporation, 
notwithstanding  that  defendant  against 
whom  Judgment  was  rendered  does  not 
appeal. — People  ex  rel.  Fogg  ▼.  Perris  Irr. 
£>&su.  132  Cal.  289,  290,  291,  64  Pac.  399,  773. 

St.  Saaic-i-Rceord  on  appeal. — In  action 
alle^ng  that  relator  received  greater  num- 
ber of  votes  than  defendant,  but  that  de- 
fendant was  declared  elected  by  board  of 
canvassers  and  was  thereafter  duly  com- 
missioned, and  that  he  thereupon  entered 
upon  discharge  of  duties  of  office,  record 
OB  appeal  need  not  contain  formal  state- 
ment that  all  returns  were  given  in  evi- 
dence. It  is  sufficient  if  such  fact  appear 
In  any  manner.— People  ex  rel.  Budd  v. 
Holden.    28   Cal.    123.   129. 


6.  Same— Relator's  rights  not  considered* 
wbea. — ^Where  appeal  Is  from  Judgment 
against  defendant,  rendered  on  his  de- 
murrer interposed  as  to  cause  of  action  in 
quo  warranto  against  him,  and  not  as  to 
relator's  title  to  office,  any  question  of 
validity  of  relator's  right  is  not  presented 
to  appellate  court. — People  ex  rel.  Hicks 
V.  Stewart,  132  Cal.  288,  285,  64  Pac.  285. 

7.  Same— Stay  of  exeeation  by  appeal. — 

Execution  of  Judgment  in  action  against 
corporation  for  usurpation  of  franchise  is 
stayed,  on  appeal,  by  filing  undertaking 
provided  by  law. — Havemeyer  v.  Superior 
Court,  84  Cal.  827,  880,  881,  18  Am.  St.  Rep. 
192,  10  Lu  R.  A.  627.  84  Pac.  121;  State  Inv. 
&  Ins.  Co.  V.  Superior  Court,  101  Cal.  136, 
150,   85   Pac    549. 

8.  Execution  of  Judgment  adjudging  de- 
fendant guilty  of  usurping,  intruding  into, 
or  unli^wfully  holding  public  office,  civil  or 
military,  within  this  state,  is  not  stayed  by 
filing  undertaking  on  appeal. — See,  post, 
S  949  and  note. 

As  to  vndertaldns  on  appeal*  see,  post. 
88  941,    942,    949   and    notes. 

9.  Collateral  attack  on  Jadgmeat. — Judg- 
ment can  not  be  attacked  collaterally.  In 
an  action  where  Judgment  went  against 
the  defendant  for  usurping  office  and  for 
failure  to  obey  Judgment  he  was  adjudged 
guilty  of  contempt.  He  instituted  habeas 
corpus  proceedings  in  which  he  attacked 
Judgment  of  court  in  usurpation  proceed-, 
ings  on  ground  that  such  Judgment  was 
void  because  there  was  no  office  such  as 
he  was  accused  of  usurping.  It  was  held 
that  another  court  may  not  determine  on 
habeas  corpus  that  Judgment  in  action  for 
usurpation  was  void. — Ex  parte  He'nshaw, 
73  Cal.  486,  491,  15  Pac.  110. 

10.  Existence  or  non-existence  of  office 
described  in  complaint  is  an  issue  which 
court  has  Jurisdiction  to  try.  Its  finding 
upon  that  issue  can  not  be  assailed  col- 
laterally, though  it  should  be  conceded  that 
finding  was  erroneous;  or  though,  in  de- 
termining issue,  court  may  erroneously 
have  believed  and  assumed  a  statute  was 
not  repealed  which  was  repealed. — Ex  parte 
Henshaw,  73  Cal.  486,  489,  490,  15  Pac.   110. 

11.  Coats. — Judgment  is  properly  ren- 
dered against  intervener  for  costs  of  pro- 
ceedings incurred  subsequent  to  filing  of 
his  complaint  in  intervention,  where  he  is 
unsuccessful  in  establishing  his  right  to 
office. — People  ex  rel.  Bledsoe  v.  Campbell, 
138  Cal.   11,   23,   70  Pac.   918. 

As  to  costs,  see,  post,  88  809,  1021-1040  and 
notes. 

12.  Default  Jadgnent. — If  defendant  is 
in  default  in  answering  or  pleading  to  in- 
formation he  is  regarded  as  confessing  all 
its  allegations,  and  court  must  thereupon 
proceed  to  Judgment  of  ouster  forthwith.— 
People  ex  rel.  Gesford  v.  Superior  Court, 
114  Cal.  466,  477,  46-  Pac.  383. 
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13.  Enforcement  of  Jadgrment  by  con- 
tempt proceedlngrs. — A  usurper  wlio  con- 
tinues to  exercise  functions  of  an  office 
after  judgment  awardingr  office  to  another 
thereby  becomes  grullty  of  contempt  of 
court  and  may  be  punished  accordingly — 
Kx  parte  Henshaw,  73  Cal.  486,  498,  15  Pac 
110. 

As  to  contempts,  see,  post,  §  1209  and 
note. 

14.  Extent  of  Jadsment  which  court  may 
malce  In  exorcise  of  its  jurisdiction  under 
this  chapter  is  limited  by  provisions  of 
statute. — State  Inv.  &  Ins.  Co.  v.  Superior 
Court,    101    Cal.    135,    146,    35    Pac.    549. 

A«    to    extent    of   Jods>nent    rendered,   see 

note   63   L.   R.   A.   764. 

As  to  Judsment,  see,  post,  §3  806-809  and 
notes. 

15.  Siinie— Corpornte  cviNtence  ntost  be 
determined,  when. — Judprnient  in  which 
non-fxistence  of  corporation  Is  left  wholly 
ur.determined  is  erroneous  and  must  be 
rever.sed  in  an  action  against  defendants 
for  usurping  franchises  of  corporation 
wl-.ere  sole  ground  of  complaint  is  based 
upon  non-existence  of  corporation. — People 
ex  rol.  Attorney-General  v.  Stanford,  77  Cal. 
360.  372,  2  L.  R.  A.  92,  18  Pac.  85,  19  Pac. 
693. 

10.     Snme— Ouster  of  partlcolar  franchise. 

— There  may  be  judgment  of  ouster  of  par- 
ticular franchise  of  corporation  and  not 
of  whole  charter. — People  ex  lel.  Attorney- 
General  V.  Dashaway  A.ssoc..  84  Cal.  114, 
119,   12  L.  R.    A.  117.  24  Pac.  277. 

As  to  power  of  court  to  render  Judgment 
of  ouster  of  partirulur  franchise,  and  that 
It  need  not  necessarily  be  of  whole  charter, 

see  brief  63  L.  R.  A.  765. 

17.  Same— Relator's  rlsht  may  be  de-* 
termined. — Judgment  may  determine  not 
only  right  of  defendant,  but  also  that  of 
relator,  and  if  against  defendant,  may  or- 
der him  to  immediately  vacate  office. — 
People  ex  rel.  Dickenson  v.  Banvard,  27  Cal. 
470,  475;  Kelly  v.  Edwards,  69  Cal.  460,  464, 
11    Pac.    1. 

18.  Same— Relator's  rljrht  need  not  be 
determined.  — It  is  unnecessary  to  deter- 
mine whether  relator  has  any  right  to  an 
office  held  by  defendant.  If  defendant  has 
right  to  exercise  of  an  office,  relator  can 
have  no  right  thereto;  and  if  the  defendant 
has  no  right  to  office  it  is  Immaterial  to 
him  whether  office  is  vacant  or  to  be  held 
by  relator.  Although  court  may  determine 
the  right  of  relator  to  office,  it  is  not  re- 
quired to  do  so. — People  ex  rel.  Gesford  v. 
Superior  Court.  114  Cal.  466,  478,  46  Pac. 
383. 

10.  Same— Scope  of  Judgment. — The  court 
may  provide   not   only  for   the   removal   of 


office  of  the  relator. — 'People  v.  Bailey,  30 
Cal.  App.  581.   158  Pac.   1036. 

20.  Form  of  Judgment. — In  information 
of  quo  warranto  there  were  two  forms  of 
the  defendant  but  for  the  restoration  lo 
judgment.  When  against  officer  or  In- 
dividual, the  judgment  was  ouster;  wln>n 
against  corporation  by  its  corporate  name. 
judgment  was  ouster  and  seizure.  In  tirst 
case,  there  being  no  franchise  forfeitetl. 
there  is  nothing  to  seize;  in  second  caM.3 
there  Is;  consequently  franchise  is  seized. — 
People  ex  rel.  Attorney-General  v.  Das!i- 
away  Assoc,  84  Cal.  114,  119,  12  L.  R.  A. 
117,    24    Pac.    277. 

21.  Usurpation  of  office  is  one  thing  an«1 
usurpation  of  franchise  another  and  quite 
different  thing.  In  one  case  judgment 
would  be  that  defendant  be  excluded  fr«>::i 
office:  in  the  other  from  franchise. — Pe'>pl'> 
ex  rel.  Beltner  v.  City  of  Riverside,  66  Cal. 
288,    290,    5   Pac.    850. 

22.  Interest  upon  line  Imposed  by  judge- 
ment can  not  be  collected.  Such  Judgment 
is  not  within  provisions  of  section  1920  of 
Civil  Code.  Judgments  which  are  penal  in 
their  nature  and  have  for  their  sole  object 
punishment  of  offender  do  not  come  within 
either  the  letter  or  spirit  of  said  section. — 
People  ex  rel.  Warfleld  v.  Sutter  St.  R.  Co.. 
129  Cal.  545,  546,  547,  79  Am.  St.  Rep.  137. 
62    Pac.    104. 

23.  Jud^nient  In  favor  of  relator  Im  m€»t 
"commission  of  office**  which  will  entitle 
him  to  salary  under  section  936  of  the 
Political  Code,  pending  an  appeal  from  »ui-h 
judgment. — Bledsoe  v.  Colgan.  138  Cal.  34. 
35,  36,  70  Pac.  924  (see  dis.  op.  Beatty,  C.  J.. 
p.   39). 

24.  Judgment  ousting  defendant  —  I>oe5« 
not  rest  on  relator's  rlsht  to  office. —  I*eo- 
pie  ex  rel.  Fleming  v.  Shorb.  100  Cal.  537. 
541,  38  Am.  St.  Rep.  310,  35  Pac.  163. 

2B.     Proceedings     after    Jvdsment. — After 

judgment  in  action  against  corporation  for 
usurpation  of  franchise,  adjudging  that  It 
had  never  been  legal  corporation,  appropri- 
ate proceedings  should  be  had  by  which 
affairs  of  such  de  facto  corporation  should 
be  wound  up  and  settled  by  trustees,  what- 
ever due  to  it  collected,  and  whatever  due 
by  it  paid,  balance,  if  any,  to  be  divided 
among  stockholders. — People  ex  rel.  Schin- 
dler  V.  Flint,  64  Cal.  49,  52,  28  Pac.  495. 

As  to  power  of  superior  court  to  appotait 
new  trusteesf  see  Kerr's  Cyc.  Civ.  Code,  Sd 
ed.,    S  2289    and    note. 

As  to  receiver,  see,  ante,   §  808  and   note 

par.   193-197. 

As  to  settlement  of  affairs  of  disaol'v«d 
corporation  by  directors,  unless  other  per- 
sons are  appointed  by  court,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  (  400  and  note. 


§  806.  WHEN  RENDERED  IN  FAVOR  OF  APPLICANT..  If  the  jad^. 
ment  be  rendered  upon  the  right  of  the  person  so  alleged  to  be  entitled,  ami 
the  same  be  in  favor  of  such  person,  he  will  be  entitled,  after  taking  the  oath 
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of  o£Sce  and  executing  such  official  bond  as  may  be  required  by  law,  to  take 
upon  himself  the  execution  of  the  office. 

Hiotory:'    Enacted  March  11,  1872,  re-enactment  of  {313  Practice 
Act 

As    to   TaeatloM  of  oAce  by  defcndoBt  adjadsed  ffailty  of  iisiirpatlOB»  see,   ante.    (  806 
and    note   pars   13»   14,   17,   21. 

§807.    DAMAGES  MAY  BE  RECOVERED  BY  SnCCESSFUL   APPLI- 

CAM  T.    If  judgment  be  rendered  upon  the  right  of  the  person  so  alleged  to  be 

entitled,  in  favor  of  such  person,  he  may  recover,  by  action,  the  damages  which 

lie    may  have  sustained  by  reason  of  the  usurpation  of  the  office  of  the 

defendant. 

History:     Enacted  March  11,  1872,  re-enactment  of  $  314  Practice 
Act 

1.      "Dmmmmgem,  recoTery  of— Amoant  of  sal«       cate  of  election  and  dlschargred  the  duties 
• — Since  the  amendment  of  1891,  to  sec-       of  the  office  pendingr  the  contest   (Henshaw 


tion    936,    Political   Code,    this   section   does  and    McFarland,    J.    J.,    dls.). — Chubbuck    v. 

not    anthorlze   the   recovery  as  damagres   of  Wilson,  161  Cal.  168,  90  Pac.  624. 

me    amount   of  salary   of   which   the   party  a«  to  rlvht  to  salary  of  oAee,  see  Kerr's 

lias    been    deprived   by   reason    of    its   pay-  cyc.  Pol.  Code,  2d  ed.,  S  936  and  note. 
ment  to  the  incumbent  who  held  the  certifl- 

§  808.    WHEN  SEVERAL  PERSONS  CLAIM  THE  SAME  OFFICE,  THEIR 

BIGHTS  MAY  BE  DETERMINED  BY  A  SINGLE  ACTION.    When  several 

persons  claim  to  be  entitled  to  the  same  office  or  franchise,  one  action  may  be 

brought  against  all  such  persons,  in  order  to  try  their  respective  rights  to  such 

office  or  franchise. 

.     Hi8tory:     Enacted  March  11,  1872,  re-enactment  of  $  315  Practice 
Act. 

Am  'to  parties,  see,  ante,  S  803  and  note  pars.  122-143. 

§  809.  IF  DEFENDANT  FOUND  GUILTY,  WHAT  JUDGMENT  TO  BE 
KENBEBED  AGAINST  HIM.  When  a  defendant,  against  whom  such  action 
has  been  brought,  is  adjudged  guilty  of  usurping  or  intruding  into,  or  unlaw- 
fully holding  any  office,  franchise,  or  privilege,  judgment  must  be  rendered  that 
sneh  defendant  be  excluded  from  the  office,  franchise,  or  privilege,  and  that  he 
pay  the  costs  of  the  action.  The  court  may  also,  in  its  discretion,  impose  upon 
the  defendant  a  fine  not  exceeding  five  thousand  dollars,  which  fine,  when 
collected,  must  be  paid  into  the  treasury  of  the  state. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  316  Practice 
Act. 


1.     ^adurmeat   fmposlnir   Ane    on    corpora-  would   be   more    proper    to    speak    of    it    as 

tion    for  usurpation  of  franchise  is  not  for  sentence  or  judgment  imposed  on  defendant 

the    ptirpoae  of  compensatiner  state,   but  is  than    to    say    it    was    judgrment    recovered 

solely  for  purpose  of  punishment.     It  is  not  agrainst    him.— People    ex    rel.    Warfleld    v. 

ba:s«d    on   any  evidence  of  loss  or  damage.  Sutter  St.  R.  Co.,   129  Cal.  545,  547,   79  Am. 

but   re«t«    {within  limit  prescribed  by  stat-  St.   Rep.  187,   62  Pac.   104. 

ute>,    solely  within  discretion   of  court.     It  As  to  Judgment,  see,  ante,  $805  and  note. 

§  810.  UNDEBTAEINO  WHEN  ACTION  BBOUOHT  UPON  INFOBMA. 
TION  OF  PEIVATE  PAETY.  When  the  action  is  brought  upon  the  informa- 
tion or  application  of  a  private  party,  the  attorney-general  may  require  such 
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party  to  enter  into  an  undertaking,  with  sureties  to  be  approved  by  the 
attorney-general,  conditioned  that  such  party  or  the  sureties  will  pay  any  judg- 
ment for  costs  or  damages  recovered  against  the  plaintiff,  and  all  the  costs  and 
expenses  incurred  in  the  prosecution  of  the  action. 

Hi8tory:     Enactment  approved  March  24,  1874,  Code  Amdts.  1873-4, 
p.  327. 


INFORMATION   OP   PMVATB   PARTY— 
UNDERTAKING. 

1.  Security  for  costs. 

2.  Usurpation  of  office — Quo  warranto. 

1.  Security  for  costs  must  be  griven  be- 
fore the  proceeding^  is  Instituted,  and  can 
not  be  afterwards  supplied  if  seasonable 
objection  be  made.  But  it  is  well  settled 
that  where  the  security  is  in  fact  griven 
after  the  suit  has  been  commenced  the  re- 
spondent may  waive  the  irregrularity,  and 
that  he  does  waive  it  by  proceeding:  with 
the  cause  and  omittingr  to  move  with  rea- 
sonable promptness  for  a  dismissal  on  ac- 
count of  it. — Capital  City   W.  Co.  v.   State 


ex  rel.  Macdonald,  105  Ala.  406,  29  L*.  R.  A. 
743,   18  So.  62. 

As  to  quallAcatlons  of  sureties,  see,  post. 
S  1056  and   note. 

As    to    midertaktiiK    by    surety    company, 

see.  post,  8  1056  and  note. 


2.     Usarpatlon    of    olllcc     Qao    vrarmnto 

adequate  and  appropriate  remedy  for  those 
who  seek  to  oust  one  who  is  in  possession, 
and  has  not  surrendered  or  abandoned  his 
rigrht,  but  not  for  the  latter,  who  is  en- 
titled to  the  protection  of  the  writ  of  in- 
junction (Sloss,  J.,  dis.  op.). — ^Barendt  v. 
McCarthy,  160  Cal.  689.  118  Pac.  228. 
See,  ante,  5  803,  note  pars.  202-206,  237. 


CHAPTER  VI. 

OP  ACTIONS  AGAINST  STEAMERS,  VESSELS,  AND  BOATS. 


§  813.  When  Tessels,  etc.,  are  liable.  Their 
liabilities  constitute  liens. 

$  814.  Actions  may  be  brought  directly 
against  vessels. 

$  815.     Complaint  must  be  verified. 

§  816.    Summons,  service  of  on  master,  etc. 

I  817.  Plaintiff  may  have  such  vessel,  etc., 
attached. 

§  818.  The  clerk  most  issue  the  writ  of  at- 
tachment. 

S  819.  Such  writ  must  be  directed  to  the 
sheriff. 

$  820.    Writ,  execution  of  without  delay. 

I  821.  The  owner,  master,  etc.,  may  appear 
and  defend  such  vessel. 


f  822.  Discharge  of  attachment  on  under- 
taking. 

f  823.  After  appearance,  attachment  may  on 
motion,  be  discharged. 

§  824.  When  not  discharged  such  vessel,  etc., 
may  be  sold  at  public  auction.  Ap- 
plication of  proceeds. 

I  825.  Mariners  and  others  may  assert  their 
claim  for  wages,  notwithstanding 
prior  attachment. 

f  826.  Proof  of  the  claims  of  mariners  and 
others. 

S  827.  Sheriff's  notice  of  sale  to  contain 
measurement,  tonnage,  etc. 


§813.  WHEN  VESSELS,  ETC.,  ARE  LIABLE.  THEIR  UABIUTISS 
CONSTITUTE  LIENS.    All  steamers,  vessels,  and  boats  are  liable : 

1.  Far  services  rendered  on  board  at  the  request  of,  or  on  contract  with, 
their  respective  owners,  masters,  agents,  or  consignees. 

2.  For  supplies  furnished  in  this  state  for  their  use,  at  the  request  of  their 
respective  owners,  masters,  agents,  or  consignees. 

3.  For  work  done  or  materials  furnished  in  this  state  for  their  construction, 
repair,  or  equipment. 

4.  For  their  wharfage  and  anchorage  within  this  state. 

5.  For  nonperformance,  or  malperformance,  of  any  contract  for  the  trans- 
portation  of  persons  or  property  between  places  within  the  state,  made  by  their 
respective  owners,  masters,  agents,  or  consignees. 

6.  For  injuries  committed  by  them  to  persons  or  property,  in  this  state. 
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Demands  for  these  several  causes  constitute  liens  upon  all  steamers,  vessels, 
and  boats,  and  have  priority  in  their  order  herein  enumerated,  and  have  prefer- 
ence over  all  other  demands;  but  such  liens  only  continue  in  force  for  the 
period  of  one  year  from  the  time  the  cause  of  action  accrued. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  317  Practice 
Act  as  amended  1860;  amendment  approved  March  24,  1874,  Code 
AmdU.  1873-4,  p.  327. 


V£SS£L8  LIABLE,  WHEN— LIABILITY 

A  LIEN. 

1.  Aeemal  of  action. 

8-  4.  Aetions   against  vessels — Constnietion 
of  section. 

5.  Amount  of  the  lien  not  limited. 

6.  Charter  party — ^Reservation  hy  owner 

of  right  to  keep  in  repair — Retain- 
ing  own  engineer — ^Presumption  of 
knowledge. 

7y  8.  Constitutionality  of  statute. 

9.  Construction    of    section — ^Repair   and 
equipment. 

10.  Bleetion  of  remedy. 

11.  Same — Wages  of  manners. 

12.  Evidence — Admissions  of  master. 

13.  Same — Same — Master  of  vessel  has  no 

authority  to  make  admissions  of  e\il« 
pability  of  owners. 

14,  15.  Jurisdiction  —  Admiralty  jurisdiction 
exclusive  to  federal  courts.  . 

16.  Same — Same  —  State  statute  can  not 

confer  jurisdiction  upon  courts  of 
admiralty. 

17.  Sanfe  —  Same  —  State   statute   may 

create  maritime  lien. 

18.  Same — Same  —  Supplies   furnished   at 

home  port. 

19.  Same — Same — Test  of  admiralty  juris- 

diction. 

20,  21.  Same — Same  —  Same  —  Admiralty  ac- 
tion must  relate  to  commerce  and 
navigation. 

Same — Same — Same — Locality  as  test. 

Same — Same — Same — Ship  out  of  com- 
mission. 

24-  27.  Same  —  State  courts  —  Common-law 
remedies  enforceable. 

28.  Same — Same — Same  —  Proceedings   in 

rem. 

29.  Same — Same — Concurrent    jurisdiction 

of  common-law  remedies. 

30.  Same — Same — Instance  of  state  juris- 

diction denied. 

SI-  34.  Same — Same — Instances  of  state  juris- 
diction upheld. 

35.  Same  —  Same  —  Vessels  used  in  navi- 

gating the  waters  of  state. 

36.  Same — Same — Same — Must  be   within 

designated  class. 

37.  Same — Same — Same — One  terminus  in 

tide-water. 

33.  Liability — ^Acts  of  agent. 


89-  42.  Same — Contract  and  tort  both  covered. 

43.  Same — Contracts  for  passage  partly  on 

other  vessels. 

44.  Same— Owner  liable. 

45.  Same — Same — Charterer  as  "owner." 

46.  Same — Same  —  Same  —  Secret  charter 

no  protection  to  general  owner. 

47.  Same — Same — Credit   given   to  ship's 

husband,  effect  of. 

48.  Same — Same — ^Evidence   of  ownership 

— ^Decree  upon  libel  in  United  Sitates 
district  court. 

49.  Same — Same — Same — ^Entry  in  custom- 

house books. 

50.  Same — Same — Same — Plaintiff's    own- 

ership. 

51.  Same — Same  —  Same  —  Possession    of 

property. 

52.  Same — Same — Same — Ship's  register. 

53.  Same — Same — ^Limitation   of   personal 

liability. 

54.  Same — Same — Ownership  question  for 

the  jury. 

55,56.  Lien — Acquired  how. 

57.  Same — Characteristics  similar  to   me- 

chanics' liens. 

58.  Same  —  Extension     of,     when     credit 

given. 

59.  Same — Vessel   situated   without   state. 
60, 61.  Maritime  contracts. 

62.  Same — Contract   for   building   ship   is 

not. 

63.  Same — Employment  of  ship's  keeper. 

64.  Same — Lien  for  supplies  furnished  at 

home  port. 

65.  Nature  and  office  of  remedy  provided 

— ^Action  in  personam. 

66.  Same — ^Available  to  collect  wharfage. 

67.  Same — Statutory  remedy,  unknown  to 

common  law. 

68.  Practice. 

1.  Accrual  of  action. — ^Action  for  sup- 
plies furnished  on  credit  does  not  accrue 
until  time  of  credit  fixed  by  contract  has 
expired. — Edgerly  v.  Schooner  San  Lorenzo, 
29    Cal.    418,    419. 

2.  Actions  asataat  tcmcIs— Conatrnctlon 
of  •cction.-;— The  lien  declared  does  not  de- 
pend upon  poBsession  of  the  boat,  but  exists 
by  Virtue  of  the  statute  and  continues  one 
year.  While  the  law  sives  the  lien  it 
makes  no  provision  for  its  enforcement 
other  than  by  an  action  brougrht  or  at- 
tachment sued  out  as  in  section  817,  post. — 
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Graham  v.  Annls,  28  Cal.  App.  754,  168  Pac. 
981. 

Am  to  constractton  of  scctioii,  see,  also, 
par.    9,    this    section. 

3.  One  who  performs  labor  or  furnishes 
materials  In  the  construction,  repair  or 
(•qulpment  of  a  steamer,  vessel  or  boat  Is 
not  required  to  resort  to  the  special  pro- 
ceedings provided  by  above  sections  and 
following  sections  to  enforce  the  pay- 
ment of  his  demands,  but  may  bring  an 
ordinary  action  against  the  owner  therefor, 
«nd  is  not  barred  from  availing  himself  of 
the  general  law  relating  to  attachments, 
on  the  assumption  that  the  debt  is  "secured 
by  mortgage  or  lien  upon  real  or  personal 
property,  or  pledge  of  personal  property." — 
Graham  v.  Annis,  28  Cal.  App.  754,  153  Pac. 
981. 

4.  The  lien  given  by  the  code  provisions 
and  the  right  to  enforce  it  continue  for 
one  year,  as  between  the  party  who  per- 
forms labor  or  furnishes  material  in  the 
building  or  repair  and  the  owner  of  the 
vessel,  but,  unless  fixed  and  determined  by 
action  brought,  it  is  but  a  floating  right. — 
Graham  v.  Annis,  28  Cal.  App.  754,  153  Pac. 
981. 

6.  Amoant  of  the  lien  not  limited. — This 
section  gives  a  lien  for  materials  and  serv- 
ices in  connection  with  steamers,  vessels 
and  boats,  in  certain  specified  instances 
regardless  of  the  amount  of  the  demand. — 
Jensen  v.  Dorr,  159  Cal.  745,  116  Pac.  553. 

6.  Charter  party-— R enervation  by  otvner 
of  riffht  to  keep  In  repair— Retitlnliis  onvn 
ensrlneer— PreHuntption  of  knowlcdse. — In  a 

case  in  which  the  owner  of  a  boat  entering 
into  a  contract  respecting  the  same  with 
a  charter  party  under  which  he  stipulated 
for  and  reserved  the  right  to  retain  the 
chief  engineer,  and  the  right  to  appoint  to 
that  office  as  well  as  the  right  "to  keep  the 
vessel  in  good  condition,"  it  is  to  be  pre- 
sumed that  the  person  accepting  under 
such  charter  party  knew  that,  in  operating 
and  maintaining  the  steamer  under  the 
charter  party,  liens  and  encumbrances 
might  be  impressed  upon  such  vessel  under 
the  provisions  of  the  above  section,  because 
the  above  section  became  a  part  of  the  con- 
tract.— Prank  v.  Crescent  Wharf  &  Ware- 
house Co.,  —  Cal.  App.  — ,  195  Pac.  79; 
following,  the  doctrine  in  Fowler  v.  Smith. 
2  Cal.  568;  Pignaz  v.  Burnett,  119  Cal.   157. 

7.  Const itatlonallty  of  ntatate.  —  Statute 
is  constitutional  so  far  as  it  may  be  made 
applicable  to  causes  of  action  which  are 
not  cognizable  in  courts  of  admiralty;  but 
60  far  as  it  attempts  to  confer  admiralty 
jurisdiction,  except  as  to  common-law  rem- 
edy reserved  by  judiciary  act,  it  is  uncon- 
stitutional. There  is  no  objection  to  law 
merely  because  it  authorizes  a  suit  against 
vessel  itself,  except  so  far  as  suit  is  upon 
marine  contract. — Crawford  v.  Bark  Caro- 
line   Reed,    42   Cal.    469,    474. 

See  par.  14,   this  note. 


As    to    when    state    wamy    create    Hens    on 
boats  and  Tessels,  see  note  1  Lu  R.  A.  505. 
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8.  Code  provisions  are  not  invalid,  al- 
though suit  may  be  brought  under  them  of 
which  courts  of  state  would  have  no  juris- 
diction.— Glsen  v.  Birch,  133  Cal.  479,  4M. 
65  Pac.   1032. 

0.  Cons  traction  of  section— Repair  and 
equipment. — Under  provisions  of  section 
4480,  Political  Code,  this  section  and  sec- 
tion 3060,  Civil  Code,  are  to  be  construed 
together;  hence  the  present  section  provides 
a  lien  for  materials  and  services  furnishe.i 
in  connection  with  the  construction,  repair, 
and  equipment  of  vessels,  steamers  a:icl 
boats,  while  section  3060,  Civil  Code,  by 
its  terms  is  limited  to  completed  ships. — 
Jensen  v.   Dorr,   159   Cal.    745,    116   Pac.   553. 

As  to  construction  of  section*  see,  also, 
par.   2,   this   note. 

10.  Election  of  remedy.-— Whenever  a 
maritime  lien  arises,  injured  party  may- 
pursue  his  remedy  by  suit  in  personam  or 
by  proceedings  in  rem  at  his  election.  Such 
party  may  proceed  in  rem  in  admiralty, 
and  if  he  elects  to  pursue  his  remedy  in 
that  mode  he  can  not  proceed  in  any  other 
form,  as  jurisdiction  of  admiralty  courts  is 
exclusive  In  respect  to  that  mode  of  pro- 
ceeding; but  such  party  is  not  restricted 
to  that  mode  of  proceeding,  even  In  ad- 
miralty court,  as  h^  may  waive  his  lien 
and  proceed  in  personam  against  owner 
or  master  of  vessel  in  same  jurisdiction ; 
nor  is  he  compelled  to  proceed  in  admiralty 
at  all,  as  he  may  resort  to  his  cjnimon-law- 
remedy  in  the  state  courts,  or  In  the  circuit 
court  if  he  and  his  debtor  are  citizens  of 
different  states. — Leon  v.  Galceran,  78  U.  S, 
(11  Wall.)   185,  20  L.  ed.  74. 

11.  Same— Wases  of  marlaern. — Mariners 
in  suits  to  recover  their  wages  may  pro- 
ceed against  the  owner  or  master  of  ship 
in  personam,  or  they  may  proceed  in  rem 
against  ship  or  ship  and  freight,  at  their 
election. — Leon  v.  Galceran,  78  U.  S.  (11 
Wall.)  185,  20  L.  ed.  74. 

As  to  Jurisdiction,  see  pars.  14-37.  this 
note. 

12.  fSvidence — Admissions   of   master   are 

admissible  in  evidence  in  suit  where  vessel 
Vvas  in  possession  and  under  control  of 
master,  and  record  does  not  disclose  that 
she  had  any  other  owner. — Bailey 
Steamer  New  World,  2  Cal.  370,  373. 

13.  Same — Same<^SIaster  of  vessel  hsta 
no  antliority  to  malce  admissions  Af  eulp«. 
bllity  of  owners  of  ship  after  event.  Re- 
mark made  before  accident,  showing  that 
master  knew  of  defects  causing  accident 
and  injury,  would  stand  upon  difTerexit 
basLs. — Sllveira  v.  Iversen,  128  Cal.  187,  19i 
60    Pac.    687. 

14.  Jurisdiction  .—  Admiralty  Jurisdiction 
exvluKlve  to  federal  courts. — ^Act  of  185© 
relating  to  subject-matter  of  this  chapter 
provided  that  all  steamers,  vessels,  an<i 
boats     "navigating     waters     of     this     6tat« 
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slia.ll  be  liable,"  etc.  Legrlslature  of  1861, 
^wtiile  Incorporating  provisions  of  this  law 
into  Civil  Practice  Act,  omitted  ex  industria 
ivords  limiting:  this  application  to  vessels 
navis'atinj^  waters  of  state,  and  Civil  Prac- 
tice Act  section  317  provided  that  "all 
steamers,  vessels,  and  boats  shall  be  liable," 
Among  other  things,  for  non-performance 
or  nrial  performance  of  any  contract  of 
transportation  of  persons  or  property  made 
t»3r  tlieir  respective  owners,  masters,  agents, 
**r  consignees.  It  was  held  that  provisions 
of  tills  act  were  intended  to  apply  to  all 
vecBsels,  as  well  those  engraged  in  voyages 
to  and  from  foreign  ports  as  those  navi- 
Katlnsr  waters  of  state.  Under  these  early 
i^i'A's  <iuestion  of  Jurisdiction  of  state  courts 
('ver  such  actions  was  raised,  and  decisions 
\%  ere  conflicting.  As  a  result  of  such  de- 
L  isions  the  law  was  again  amended,  with 
object  of  limiting  Jurisdiction  of  state  court 
to  such  actions  that  there  would  be  no 
«-onlllot  of  Jurisdiction  between  state  and 
federal  courts.  Contention  on  one  side 
\«'as  tliat  constitution  of  Unites}  States  and 
Judiciary  Act  of  1879  conferred  exclusive 
•  •rig^iiial  cognizance  of  all  civil  causes  of 
i^dmiralty  and  maritime  Jurisdiction  upon 
ciistrict  courts  of  United  States,  saving  to 
nuitors  in  all  cases  right  of  common-law 
remedy  Tvhere  common  law  is  competent 
to  ^ive  it,  and  that  class  of  actions  provided 
for  by  statutes  of  the  state  encroached 
upon  this  Jurisdiction  of  federal  courts. 
4  »n  other  hand,  it  was  claimed  that  the 
!«£ate  courts  possessed  concurrent  Jurisdic- 
tion -with  courts  of  the  United  States.  In 
the  early  case  of  Averill  v.  Steamer  Hart- 
ford. 2  Cal.  308,  310,  Heydenfeldt,  J.,  said: 
-The  sixth  chapter  of  Practice  Act,  provid- 
ing for  actions  against  steamers,  vessels, 
«a.nd  boats,  confers  upon  district  courts 
admiralty  Jurisdiction  pro  tanto,  and  pro- 
ceedln^rs  in  such  actions  must  be  governed 
by  principles  and  forms  of  admiralty  courts, 
except  w^here  otherwise  controlled  or  di- 
rected by  act.  Rule  in  regard  to  actions 
in  rem  In  both  admiralty  and  common-law 
«.oorts  ffives  exclusive  Jurisdiction  in  given 
case  to  that  tribunal  which  has  acquired 
it  by  Judicial  seizure  of  thing,  and  such 
seizure  has  always  been  held  essential  to 
prooeediner  in  rem.  Our  statute,  however, 
alters  that  rule.  It  makes  service  of  process 
upon  person  standing  in  particular  relation 
to  thins,  equivalent  to  its  seizure  for  pur- 
pose of  conferring  Jurisdiction;  and  it  neces- 
»>arily  follows  that  Jurisdiction  in  rem  may 
exiA»t  in  several  courts  at  same  time  and  ^ 
over  same  subject.  Court  whose  mesne  or 
ftnal  process  has  made  first  actual  seizure 
of  thing:  must  have  exclusive  power  over 
Its  disposal,  and  distribution  of  fund  arls- 
iag  therefrom."  Case  in  which  this  opinion 
'cras  rendered  did  not  involve  question  of 
conflict  between  state  and  federal  courts, 
but  determined  Jurisdiction  as  between  two 
state  courts.  This  decision  was  followed 
in  Taylor  v.  Steamer  Columbia,  5  Cal.  268. 
in  mhich  court  stated  that  congress  has  no 
r^fi-vfc'er   under  constitution  to  make  this  Jur- 
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Isdlction  exclusive  to  federal  courts,  and 
held  act  of  California  legislature  conferring 
admiralty  Jurisdiction  on  district  courts  of 
state  to  be  constitutional  and  valid.  In 
subsequent  case  of  Warner  v.  Steamship 
Uncle  Sam,  9  Cal.  697,  court  acknowledges 
that  it  appears  clear  that  intention  of  Con- 
gress was  to  confer  exclusive  original  Jur- 
isdiction in  such  cases  upon  district  courts 
of  United  States,  but  states  that  under 
United  States  constitution  Jurisdiction  in 
admiralty  cases  is  not  given  to  federal 
Judiciary  in  exclusive  terms  nor  prohibited 
to  states,  and  that  to  render  grant  ex- 
clusive, exercise  of  the  power  by  state  tri- 
bunals must  be  absolutely  and  totally  con- 
tradictory and  repugnant;  and  that,  as 
appellate  power  of  supreme  court  of  United 

state  courts  in  proper 
original  Jurisdiction  of 
tribunals  over  civil  ad- 
be  sustained;  and  that 
provision  that  Judicial  powers  of  United 
States  shall  extend  to  all  such  cases  of 
admiralty  and  maritime  Jurisdiction  is  fully 
satisfied  when  appellate  power  is  extended 
to  them;  that  mere  failure  of  Congress  to 
provide  for  appeal  from  state  tribunals 
in  civil  admiralty  cases  can  not  afFect 
question  as  to  their  concurrent  original  Jur- 
isdiction under  constitution  of  United 
States.  Concerning  this  subject  and  the 
subsequent  revision  of  this  chapter,  Temple, 
J.,  in  case  of  Olsen  v.  Birch  &  Co.,  133  Cal. 
479,  481,  says:  "First  two  points  raised 
by  appellants  may  be  considered  together, 
'and  practically  they  are:  (1)  that  law  is 
invalid  as  in  conflict  with  section  2,  article 
III  of  constitution  of  United  States,  which 
declares  that  Jurisdiction  of  federal  courts 
shall  extend  to  all  cases  of  admiralty  and 
maritime  Jurisdiction;  and  (2)  that  Juris- 
diction of  state  courts  is  forbidden  by  sec- 
tion 711  of  Revised  Statutes  of  the  United 
States.  This  statute  declares  that  'Juris- 
diction of  federal  courts  of  cases  of  ad- 
miralty and  maritime  Jurisdiction  is  exclu- 
sive, saving  to  suitors  in  all  cases  rights 
of  common-law  remedy,  where  common  law 
is  competent  to  give  it.'  Statutes  here 
called  in  question  are  certain  sections  in 
Code  of  Civil  Procedure  (S5  813  et  seq.). 
The  matter  is  more  interesting  because 
(as  is  well  known  to  writer  of  this  opinion) 
these  sections  were  carefully  revised  by 
the  late  Stephen  J.  Field  in  view  of  deci- 
sions in  The  Moses  Taylor,  71  U.  S.  (4  Wall.) 
411.  431,  18  L.  ed.  897,  and  Hlne  v.  Trevor, 
71  U.  S.  (4  Wall.)  655,  571,  18  L.  ed.  451, 
and  in  report  of  so-called  code  revisers, 
which  was  written  by  Judge  Field,  clali.i 
was  made  that  for  first  time  these  sections 
had  been  made  valid.  But  I  think  we  need 
not  enter  fully  Into  this  discussion.  The 
code  provisions  are  certainly  not  Invalid, 
although  a  suit  may  be  brought  under 
them  of  which  courts  of  state  would  have 
no  Jurisdiction."  He  further  held  that 
contract  involved  In  that  case  was  not 
maritime  contract,  but  that  if  claim  sued 
upon   was  one   arising  from  maritime   con- 
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tract  and  owners  were  unknown,  or  if 
owner  could  not  be  found,  and  sunimons 
was  only  served  upon  master,  mate,  or  other 
person  in  charge  of  vessel,  a  serious  ques- 
tion would  be  presented.  So  far  as  the 
statute  grlvingr  riffht  to  lien  is  concerned, 
he  held  that  it  would  be  perfectly  valid 
although  no  action  could  be  brougrht  under 
it  in  state  courts.  It  is  further  held  in 
ftnme  case  that  act  of  Congress  did  not 
have  effect  of  denying  to  state  courts  jur- 
isdiction, except  to  enforce  action  in  rem, 
as  that  action  was  known  to  courts  of 
admiralty.  An  action  to  foreclose  lien 
against  defendant  personally  and  unaccom- 
panied by  seizure  or  constructive  service 
of  process  is  not  an  action  in  rem.  The 
Moses  Taylor  case  above  referred  to  was 
an  action  arising  under  early  California 
statute,  while  case  of  Hlne  v.  Trevor  arose 
under  statutes  of  Iowa.  For  extensive 
discussion  of  this  subject,  see  The  Olide, 
167  U.  S.  606,  42  Lu  ed.  296,  17  Sup.  Ct.  Rep. 
930. 

15.  Whether  courts  of  first  instance  pos- 
sessed admiralty  Jurisdiction  under  statute 
of  1850  was  raised  but  not  decided  in  Lor- 
ing  V.  Illsley.  1  Cal.  24,  80. 

As  to  admiraltr  and  maritime  Juriidlc- 
tlon,  see  notes  3  L.  R.  A.  711,  712;  6  L.  R.  A. 
684-689;  see,  also,  notes  5  Fed.  Stats.  Ann., 
2d    ed.,    pp.    486-518. 

Aa  to  admiralty  Jnrladlctlon  of  coBtniGta» 

see  note  66  L.  R.  A.  193-288. 

As  to  exclvslveiieas  of  such  Jnrladietloii, 

see  brief  31  L.  R.  A.  239. 

Aa  to  Jarladlctlon  of  actloaa  agalnat  vea- 
aela  for  damavea  for  ivronsfnl  death  of  a 
peraon,  see  brief  81  L..  R.  A.  716;  note  81 
L.    R.    A.    715. 

Aa   to   JarladictloB   over  ship  at   aea«   see 

note  46  L.  R.  A.  264-281. 

16.  Samo-^Samc—- State  statute  can  not 
confer  Jurladlctfon  upon  courta  of  admi- 
ralty.— It  is  only  when  subject  is  maritime, 
and  so  within  jurisdiction  of  admiralty, 
that  lien  granted  by  local  law  will  be 
recognized. — The  Curtis,  The  Camden,  The 
Welcome,  3  L.  R.  A.  711,  37  Fed.  705;  Craw- 
ford V.  Bark  Caroline  Reed,  42  Cal.  469,  474. 

17.  Same— Same— State  statute  may  cre- 
ate maritime  Hen. — Where  state  statute  has 
given  to  materialmen  in  home  port  lien 
upon  vessel,  to  be  enforced  by  proceedings 
like  those  in  admiralty,  district  courts  of 
the  United  States  have  jurisdiction  to  en- 
force it  by  libel  in  rem.  Their  Jurisdiction 
in  rem  in  such  a  case  is  exclusive  of  that 
of  courts  of  state.  Such  lien  is  right  of 
property  and  not  matter  of  procedure. — 
The  Olide,  167  U.  S.  606,  42  L.  ed.  296,  17 
Sup.  Ct.  Rep.  930. 

18.  Same^Same  —  Snpplfea  furnlahed  at 
home  port. — State  courts  have  no  jurisdic- 
tion to  enforce  lien  given  by  state  law 
for  materials  and  supplies  furnished  at 
home  port,  by  reason  of  fact  that  such  lien 
is  made  to  meet  ca»%  where  no  such  lien 
existed   before   by   miwritime   law,   and   that 
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federal  court  can  not  enforce  such  lien  be- 
cause it  is  not  maritime  Hen.  Contract 
for  furnishing  such  materials  and  supplies 
is  maritime  contract  over  which  admiralty 
undoubtedly  has  Jurisdiction,  and  this  Juris- 
diction is  exclusive,  except  so  far  as  state 
courts  are  permitted  to  take  Jurisdiction 
by  saving  clause  in  ninth  section  of  Ju- 
diciary Act;  and  this  saving  clause  is  not 
of  remedy  in  common-law  courts,  but 
purely  a  statutory  remedy.  It  must  fol- 
low from  this  that  whenever  courts  of 
admiralty  have  Jurisdiction  of  cause  of 
action,  whether  it  afford  a  remedy  in  rem 
or  in  personam  merely,  that  Jurisdiction  is 
exclusive,  except  as  to  common-law  rem- 
edy, reserved  by  that  act. — Crawford  v. 
Bark  Caroline  Reed,  42  Cal.  469,  474. 

Aa  to  remedy  againat  owner  for  anppUea 
furnlahed  at  home  port»  see  pars.  31,  44,  64. 
this   note. 

10.  Same^Snme— 'Teat  of  admiralty  Jn- 
rladlctlon  is  whether  vessel  is  engaged  sub- 
stantially in  maritime  navigation  or  inte- 
rior trade  not  on  tide-waters.-*— Souter  v. 
The  Sea  Witch,  1  Cal.  162,  164. 

20.  Same— Same—- Same  —  Adnalmlty  ac- 
tion must  relate  to  commerce  and  naviga- 
tion.— Cause  of  action  to  be  cognisable  in 
admiralty,  whether  arising  out  of  contract, 
claim,  service,  or  obligation,  or  liability 
of  any  kind,  must  relate  to  business  of 
commerce  and  navigation. — Bennett  v. 
Beadle,  142  Cal.  239,  243.  75  Pac.  843. 

21.  The  test  of  admiralty  Jurisdiction 
over  causes  of  action  arising  from  con- 
tracts is  not  locality  of  performance  of 
contract,  but  its  subject-matter.  It  is 
cardinal  principle  of  admiralty  jurispru- 
dence that  to  give  court  of  admiralty  jur- 
isdiction over  contracts,  subject-matter 
thereof  must  be  maritime.  It  is  not 
enough  that  service  which  sprang  from 
contractual  relation  be  performed  on  water, 
or  even  that  it  be  done  on  board  and  for 
benefit  of  vessel  which  is  afloat.  These 
are  not  the  exclusive  tests.  Service  aris- 
ing from  contract  must  be  of  maritime 
character,  not  nominally,  but  substantially. 
Expression  "maritime  character"  or  "na- 
ture" is  held  to  mean  any  act  which  con- 
tributes to  the  navigation  of  the  vessel, 
presently  or  prospectively.  .  .  ,  Judge 
Betts  in  Cox  v.  Murray,  1  Abb.  Adm.  840.  16 
Fed.  Cas.  681,  gives  one  an  excellent  idea 
of  scope  of  expression  as  applied  to  con- 
tracts.    He   says;      "The   subject-matter   of 

contract — substantial      object      and       end 

must  pertain  to  navigation,  or  be  connected 
with  transactions  performed  by  vessels  on 
sea,  to  become  maritime  in  its  nature,  and 
be  clothed  with  privilege  of  remedy  In 
admiralty  courts:  and  it  appears  to  me 
that  an  agreement  acquires  this  maritime 
quality  only  when  matters  performed  or 
entered  upon  under  it  pertain  to  fitting  of 
vessel  for  navigation,  aid  and  reUef  sup- 
plied her  in  preparing  for  and  conducting 
voyage,  or  freightinjEc  or  employment  of 
her    as    instrument    of    voyage.       Collateral 
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contracts  with  or  assistance  by  services 
or  advances  to  owner  or  master,  inclden* 
tally  benefitinsT  voyage,  acquire  no  special 
property  thereby  which  renders  them  mari- 
time/'— ^Williams  v.  The  Sirius,  65  Fed. 
226. 


Same— Same— Samc^Localtty  as  t^ut* 

— In  cases  of  tort  locality  is  test  of  juris- 
diction in  admiralty.  The  ultimate  ju- 
dicial authority  has  determined  principle 
tliat  true  meaningr  of  rule  of  locality  is 
tlULt.  although  origrin  of  wrong  is  on  tide- 
w^ater.  yet.  if  consummation  and  substance 
of  injury  are  on  land,  court  of  admiralty 
ha«  not  jurisdiction;  that  place  of  locality 
of  injury  is  place  or  locality  of  thing  in- 
Jared,  and  not  of  agent  causing  injur3^ 
W^ithln  this  settled  principle,  tort  is  mari- 
time and  within  jurisdiction  of  admiralty 
when  in  jury  is  to  vessel  afloat,  although 
nesrligence  causing  injury  originated  on 
land.  Injury  to  bridge  or  wharf  or  other 
structure  not  engaged  in  navigation  is  not 
wltbln  admiralty  jurisdiction. — The  Curtis, 
The  Camden,  The  Welcome,  37  Fed.  706,  3 
L.  R.  A.  711.  Se  Johnson  v.  Chicago  & 
P.  E.  Co..  119  U.  S.  888,  30  L.  ed.  447.  7  Sup. 
Ct.    Rep.    264. 

See  par.  21,  this  note. 

Am  t«  teiTftorlal  extent  of  admlmlty  In- 

rtediictlOB,  see  note   32  Am.   Dec.   65-68. 


SS.  Sale  Same— Same— Ship  oat  of  eom- 
■ilaslOB. — ^Admiralty  jurisdiction  does  not 
extend  to  ships  merely  because  they  are 
ships,  but  to  commerce  and  navigation,  and 
to  ships  only  because  they  are,  and  while 
they  are,  used  in  commerce  and  navigation. 
A  ship  while  building  is  not  an  instrument 
of  commerce,  nor  is  she  while  out  of  com- 
miaaion  and  being  cared  for  to  preserve  her 
for  possible  future  use.  A  ship  injured  by 
use  and  only  temporarily  laid  up  for  re- 
pairs, or  being  refitted  that  she  may  re- 
sume her  voyage,  is  still  considered  en- 
gafTcd  in  commerce. — Olsen  v.  Birch.  133 
Cal.  479.  488,  65  Pac.  1032. 

See   pars.    60,    62,    68,    this    note. 

As    to    deflsltioB    of    ship    and    shipping, 

see  Kerr's  Cyc.  Civ.  Code,  9  960  and  note. 

Same  —  State  eonrts  —  Conftmon-law 
Ilea  enforecable^ — Act  conferring  ad- 
miralty and  maritime  jurisdiction  on  United 
States  district  court  .expressly  saves  *'to 
suitors  in  all  cases  right  of  common-law 
remedy  where  common  law  is  competent  to 
g^lve  it." — Crescent  C.  W.  &  L.  Co.  v.  Simp- 
son, 77  Cal.  286,  289.  19  Pac.  426;  Olsen  v. 
Birch.  133  Cal.  479,  481,  65  Pap.  1032. 

2S.  Saving  clause  is  not  of  remedy  in 
common-law  courts,  but  statutory  remedy. 
— Crawford  v.  Bark  Caroline  Reed,  42  Cal. 
469.    474. 

2S.  Habit  of  courts  of  common  law  has 
been  to  deal  with  ships  as  personal  prop- 
erty, subject  in  main,  like  other  personal 
property,  to  municipal  authority,  and  liable 
to  their  remedial  process  of  attachment  and 
execution;  and  titles  to  them,  or  contracts 
and  torts  relating  to  them,  are  cognizable 


in  those  courts. — Taylor  ▼.  Carryl,  61  U.  S. 
(20  How.)  583,  15  Im  ed.  1028,  approved  in 
Johnson  v.  Chicago  &  P.  E.  Co.,  119  U.  S. 
388,  SO  It.  ed.  447,  7  Sup.  Ct.  Rep.  258. 

27.  True  distinction  between  such  pro- 
ceedings as  are  and  such  as  are  not  inva- 
sions of  exclusive  admiralty  jurisdiction 
is  this:  If  cause  of  action  be  one  cogni- 
sable in  admiralty,  and  suit  be  in  rem 
against  thing  itself,  though  monition  be 
also  issued  to  owner,  proceeding  is  essen- 
tially one  in  admiralty.  If,  on  other  hand, 
cause  of  action  be  not  one  of  which  court 
of  admiralty  has  jurisdiction,  or  if  suit 
be  in  personam  against  an  individual  de- 
fendant, with  an  auxiliary  attachment 
against  particular  thing,  or  against  prop- 
erty of  defendant  in  general,  it  is  essen- 
tially a  proceeding  according  to  course  of 
common  law,  and  within  saving  clause  of 
statute  (9  668)  of  common-law  remedy. — 
Knapp,  S  ft  Co.  v.  McCaffrey,  177  U.  S. 
688,  44  Lu  ed.  921.  20  Sup.  Ct.  Rep.  824. 

As  to  Jurisdiction  of  state  eonrts  to  en- 
force liens  against  vessels,  see  note  34  Am. 
St.  Rep.   309,   310. 

As  to  aatfire  of  remedy  provided  hy  this 
chapter,  see  pars.  64-67.  this  note. 

A«  to  state  regulation  of  shipping,  where 
congress   has   legislated  on  subject-matter, 

see  briefs  61  L.  R.  A.  721;  64  U  R.  A.  237. 

28.  Same  —  Same  —  Same     Proceeding  in 

rem  is  not  common-law  remedy. — Crawford 
V.  Bark  Caroline  Reed,  42  Cal.  469,  474. 

20.  Same^Same— Concurrent  Jurisdiction 
of  common-law  remedies. — State  courts 
have  concurrent  jurisdiction  of  causes  of 
action  cognizable  in  admiralty  where  only 
common-law  remedy  is  sought. — Bohannan 
V.   Hammond,    42   Cal.   227,    229. 


80.  Same— Same— lastanee  of  state  Ju- 
risdiction denied. — Action  to  recover  dam- 
ages for  malperformance  of  contract  of 
transportation,  under  provisions  of  this 
chapter,  is  not  in  pursuit  of  common-law 
remedy  such  as  is  reserved  to  suitor  in 
state  courts  by  Judiciary  Ac^  of  1789. — 
Warner  v.  Steamship  Uncle  Sam,  9  Cal. 
697,  700. 

See  par.   60,  this  note. 

81.  Same^Same^Iastanees  of  state  Ju- 
riadictioa  upheld. — ^District  court  of  state 
has  jurisdiction  of  action  against  owner  of 
vessel  to  recover  value  of  supplies  sold 
and  delivered  to  vessel  at  home  port.  Such 
an  action  is  common-law  remedy. — Craw- 
ford V.  Roberts,  50  Cal.  235,   241. 

32.  State  courts  have  jurisdiction  of  ac- 
tion for  wages  brought  by  British  seaman, 
against  master,  for  services  rendered  on 
board  British  vessel,  master  of  which  is 
British  subject,  when  he  is  discharged  by 
master  in  port  of  United  States  without 
any  fault  on  his  part. — Pugh  ▼.  Oillam.  1 
Cal.    485,    486. 

33.  State  courts  have  jurisdiction  to  en- 
force liens  against  vessel  for  services  for 
forming    and    constructing    house    thereon 
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and  for  services  rendered  as  member  of 
crew  on  board  of  vessel,  which  has  never 
been  in  commission  nor  used  in  navigration, 
where  vessel  has  not  been  seized  but  owner 
has  been  served  with  summons  and  has 
appeared  and  answered.  Such  proceeding 
is  not  in  rem  but  is  ordinary  action  in 
personam.  It  is  common-law  remedy  in 
which  juderment  is  a^rainst  owner,  and  sale 
of  property,  If  one  is  had,  is  like  an  or- 
dinary sale  under  execution. — Olsen  v. 
Birch,  133  Cal.  479,  481,  65  Pac.  1032. 

34.  State  courts  have  jurisdiction  of  ac- 
tions for  breach  of  contract,  provided  for 
in  this  section. — Ord  v.  Steamer  Uncle  Sam, 
13    Cal.    370,    871,    372. 

85.  Samc-^Sanie— -Vessels  ^  used  in  navl- 
K:\tlns  the  i^aters  of  state. — Remedy 
against  boats  and  vessels  griven  by  statute 
of  April  10,  1850,  was  against  vessels  used 
in  navigratingr  waters  of  this  state.  A  ves- 
•sel  which  belonged  to  port  of  New  York, 
which  was  transient  ship,  and  had  been 
in  harbor  of  San  Francisco  but  few  days, 
and  was  intended  for  New  York  and  China 
trade,  and  which  was  never  otherwise  used 
in  navigating  waters  of  this  state  than  by 
sailing  into  harbor  of  San  Francisco  from 
ocean,  was  held  not  to  be  one  of  class  of 
vessels  designated  in  act.  Vessels  which 
are  confined  in  their  usual  and  substantial 
employment  to  interior  navigation  are  only 
boats  and  vessels  embraced  within  descrip- 
tive words  of  statute.  Legislature  meant 
to  limit  operation  of  act  so  as  to  avoid  con- 
flict between  state  and  federal  authorities 
as  to  Jurisdiction  of  actions  concerning 
maritime  contracts  and  maritime  torts. — 
Souter  V.  The  Sea  Witch,  1  Cal.  162,  163, 
164;  McQueen  v.  Ship  Russell,  1  Cal.  165, 
166;  Tucker  v.  Bark  Sacramento,  1  Cal. 
403;  Ray  v.  Bark  Henry  Herbeck,  1  Cal. 
451. 

36.  Same— 'Same— Same— MuHt  be  vrftliln 
designated  class. — Jurisdiction  is  not  ac- 
quired by  reason  of  giving  of  bond  for 
release  of  vessel,  where  jurisdiction  does 
not  otherwise  attach  by  reason  of  vessel 
not  being  within  class  designated  by  act. — 
McQueen  v.  Ship  Russell,  1  Cal.  165,  166, 
167. 

As  to  what  are  deemed  Tcssels  mrlthln 
Mlate  statute*  see  note   1   L.   R.  A.   505. 

37.  Same— Same-^Same— One  terminus  In 
tide-water. — Admiralty  has  no  jurisdiction 
over  vessel  not  engaged  in  maritime  trade 
and  navigation,  though  on  her  voyages 
she  may ,  touch  at  one  terminus  of  them  in 
tide-water,  her  employment  being  substan- 
tially on  other  waters. — Souter  v.  The  Sea 
Witch,    1   Cal.   162,   164. 

As   to   test   of   admiralty  Jurisdiction,  see 

pars.    19-23,    this    note. 

38.  lilablllty— Acts  of  mm^nt,  master,  or 
captain  are  binding  on  steamer  and  own- 
ers.— Oakland  C.  M.  Co.  v.  Jennings,  46  Cal. 
176,  182,  187;  Crawford  v.  Roberts,  50  Cal. 
235,  239,  241;  Trabing  v.  California  N.  &  I. 
Co.,  121  Cal.  137.  140,  53  Pac.  644:  Kerry  v. 


Pacific   M.    Co.,    121    Cal.    564,    568.    54    Pac. 
89. 


As  to  duties  and  liabilities  of  «w»«»«rr, 
maaacinK    owner*    and    oirnera    of    a    ship* 

see   Kerr's   Cyc.    Civ.   Code.    2d   ed.,   SS  2070 
et  seq..  and  notes. 

39.  Same— Contraet  and  tort  both  c<rr- 
ered. — Steamer  Is  liable  to  full  extent  of 
injuries,  whether  action  prosecuted  be 
merely  for  damages  for  breach  of  contract 
of  transportation,  or  whether  action  be  in 
nature  of  one  in  tort  for  damages  to  person 
for  injuries  inflicted  by  fraudulently  in- 
ducing plaintiff  to  enter  into  contract,  by 
landing  him  at  port  other  than  that  called 
for  in  contract,  and  abandoning  him  there 
without  proper  means  of  accommodation 
and  protection,  and  in  place  where  he  could 
not  readily  procure  transportation,  and 
subjecting  him  to  dangers  of  unhealthy 
climate. — Sheldon  v.  Steamship  Uncle  Sam» 
18    Cal.    526,    534,    535. 

40.  Where  steamship  company,  engaged 
in  transporting  passengers  between  San 
Francisco  and  New  York  by  way  of  Nica- 
ragua, after  cancelation  of  its  charter  for 
transit  across  isthmus  by  that  route,  and 
knowing  that  it  could  not  carry  out  con- 
tract for  transportation  by  that  route, 
fraudulently  induced  plaintiff  to  enter  into 
contract  for*  transportation  by  that  route, 
and  did  not  inform  plaintiff  of  such  facts 
until  after  voyage  had  been  commenced, 
and  then  by  false  representations  induced 
her  to  consent  to  proceed  to  Panama,  rep- 
resenting that  upon  crossing  Isthmus  to 
Aspinwall  she  would  be  taken  on  board 
steamer  and  carried  without  delay  to  New 
York,  but  where,  upon  arrival  at  Panama, 
they  compelled  plaintiff  to  disembark  in 
an  open  boat,  in  severe  rain,  and  she  was 
transported  to  Aspinwall  by  railroad  in  coal 
car,  and  was  detained  at  Aspinwall  seven- 
teen days,  during  which  period  she  was 
abandoned  by  company  and  left  without 
protection  or  assistance,  and  food  and  ac- 
commodations at  Aspinwall  were  bad,  and 
climate  unhealthy,  and  it  appeared  that 
such  acts  were  committed  in  spirit  of  reck- 
lessness, such  treatment  was  held  to  con- 
stitute gross  and  palpable  wrong  for  which 
plaintiff  might  recover  damages,  and  for 
which  steamer  would  be  liable. — Sheldon  v. 
Steamship  Uncle  Sam,   18  Cal.  626,  532.   534. 

41.  Acts  of  captain  in  handcuflftns  plain- 
tiff and  chaining  him  to  post  until  next 
landing-place  was  reached,  at  whicli  place 
plaintiff  was  ejected  from  steamer,  are  acts 
performed  in-  line  of  captain's  employment 
for  which  owners  of  vessel  are  liable.  Cap- 
tain is  authorized  by  defendant  to  see  that 
persons  being  transported  by  steamer  pay 
their  fare,  and  to  collect  same,  and  to  re- 
move from  steamer  those  who.  not  having 
paid  their  fare,  refuse  to  pay  it  when  de- 
manded. That  owner  is  liable  In  damages 
for  all  that  captain  wrongfully  does  to 
plaintiff  in  execution  or  attempted  execu- 
tion of  that  authority,  even  though  cap- 
tain    acts     from     wanton     and     malicious 
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motives,  or  resortfl  to  nnlawfal  means  in 
executing  It,  is  amply  sustained  by  modern 
authorities. — Trabinff  ▼.  California  N.  &  L 
Co..  121  Cal.  187,  140,  58  Pac  644. 

Am  t«  llakUlty  for  iUiiess  resnltlns  from 
f«ilar«  «o  formlsh  berth,  see  brief  66  L.  R.  A. 
544. 

42.  Compare.  —  Contract  is  substantive 
cause  of  action,  and  injuries  received  are 
allesed  by  way  of  special  damagre  (Field, 
J.,  dis.  op.). — Warner  v.  Steamship  Uncle 
Sam,   9   Cal.   697,   702. 

4S.  SMie  Coatracte  for  passaso  partly 
•■  other  TeMiels. — This  section  formerly  pro- 
vided that  "all  steamers,  vessels,  and  boats 
shall  be  liable  for  non-performance  or  mal- 
performance  of  any  contract  for  transpor- 
tation of  person  or  property  made  by  their 
respective  owners,  masters,  agrents,  or  con- 
sif^nees."  By  subdivision  Ave.  liability  for 
no  n- performance  or  malperformance  is 
limited  to  contracts  far  transportation  of 
persons  or  property  between  places  within 
state.  Under  former  reading  of  section  it 
was  held  that  steamer  was  liable  where 
4.ontract  was  made  with  agrent  of  vessel, 
notwithstandingr  that  entire  voyaffe  was  not 
made  in  one  vessel, — for  instance,  that  con- 
tract for  passagre  from  San  Francisco  to 
New  York  was  an  entirety,  and  that  fail- 
ure at  any  point  was  violation  of  contract, 
for  which  vessel  was  liable,  notwithstand- 
ing that  such  vessel  migrht  be  used  for 
craneportation  of  passengrer  only  from  port 
of  San  Francisco  to  that  of  San  Juan  del 
SuT,  and  that  some  other  vessel  on  Atlantic 
side  should  complete  transportation.  The 
as-ent  was  held  to  have  right  to  bind  vessel 
for  entire  contract. — Ord  v.  Steamer  Uncle 
2Anu    13   Cal.  370.  371.  372. 

44.  Same— Owner  liable. — Plaintiff  makes 
out  prima  facie  case  agralnst  defending 
owner  of  vessel  in  an  action  for  supplies 
furnished  to  such  vessel,  when  he  proves 
that,  upon  request  of  captain,  he  furnished 
articles  for  use  of  vessel,  such  as  come 
under  general  appellation  of  ship's  stores 
and  provisions,  that  defendant  was  at  time 
an  owner  of  vessel;  that  alleged  captain 
m-as  In  fact  captain;  and  value  of  goods. 
MaHter's  power  is  presumed,  in  absence  of 
evidence  to  contrary,  to  extend  to  making 
contracts  for  supplies  in  home  port,  which 
9hall  bind  owners. — Crawford  v.  Roberts,  50 
Cal.     235.    238,    241. 

As  ta  owaeralilp  ia  Kencrnl,  see  Kerr's 
Cyc.  Civ.  Code.  2d  ed.,  fifi  669  et  seq.  and 
notes. 

jl«  tm  ainraer**  liability  for  carso  sold  by 
■aaater,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
}  23^5. 

j^9  to  pcraoaal  liability  of  maater,  see 
Kerr's  Cyc  Civ.  Code,  2d  ed.,  SS  2382-2384. 

Am   tm  rishta  aad  llabllltlea  of  part  owa- 

c    «f   vaaaela,   see    note    90   Am.    St.    Rep. 

3S4-419. 

4/H^  BaaiH  flam^  Tliartrrrr  as  ^oivaer." 
It  appears  to  be  well  settled  that  if  ves- 
sel be  chartered  in  usual  manner,  either  for 


particular  voyage,  or  for  certain  period  of 
time,  charterer  having  authority  to  appoint 
master,  and  undertaking  to  victual,  man, 
and  navigate  her  at  his  own  expense,  he 
will  be  deemed  owner  pro  hoc  vice,  and 
general  owner  will  not  be  personally  liable 
for  supplies,  or  under  contracts  of  afTrelght- 
ment.  This  proceeds  upon  ground  that  as 
charterer  appoints  master,  and  has  exclu- 
sive control  of  vessel,  master  is  his  agent 
and  not  agent  of  general  owner,  and  does 
not,  therefore,  hold  himself  out  to  world 
as  principal  for  whom  master  is  authorized 
to  act.  In  respect  to  contract  of  affreight- 
ment, general  owner  in  such  case  would  not 
be  liable  for  further  reason  that,  inasmuch 
as  vessel  was  not  navigated  by  him,  or  at 
his  expense,  or  by  his  agents  or  servants, 
or  for  his  benefit,  he  was  not  common  car- 
rier, and  was  therefore  not  amenable  as 
such.  It  is  equally  clear  that  if  owner  let 
out  whole  of  vessel,  appointing  his  own 
master,  and  sailing  her  at  his  own  ex- 
pense, he  will  be  responsible  on  contracts 
of  affreightment  made  by  master  with  ship- 
pers having  no  notice  of  charter  party. — 
Oakland  C.  M.  Co.  v.  Jennings,  46  Cal.  175. 
183,  184;  Kerry  v.  Pacific  M.  Co.,  121  Cal.  564, 
568,   54   Pac.   89. 

40.  Same  —  Same— Same— Secret  eharter 
no  protection  to  general  owner. — Where 
registered  owner  of  vessel  appoints  mas- 
ter, and  thereafter  enters  into  secret  agree- 
ment with  master  to  effect  that  latter  is 
to  have  entire  control  and  management  of 
vessel;  to  make  whatever  contracts  of 
affreightment  he  sees  fit;  to  employ  her  in 
any  business  he  desires  within  inland  wa- 
ters of  state;  to  victual,  man,  and  navigate 
her  at  his  own  expense;  and  to  collect  all 
her  earnings;  and  to  pay  to  owner  one- 
third  of  her  gross  earnings, — defendant  to 
keep  her  seaworthy  and  in  repair, — such 
owner  will  be  liable  on  contracts  of  af- 
freightment, and  for  malperformance  there- 
of, with  persons  dealing  with  master  in 
ignorance  of  this  understanding.  Such 
persons  are  warranted  in  assuming  that 
master  is  acting  by  virtue  of  his  ordinary 
authority,  and  therefore  acting  for  hin 
owners  In  signing  bills  of  lading.  By  act 
of  appointing  master,  owner  notifies  public 
that  master  is  his  agent  for  such  purposes. 
After  thus  openly  proclaiming  agency,  he 
is  not  at  liberty  secretly  to  revoke  it 
whilst  it  ostensibly  continues  in  as  far  as 
persons  are  affected  by  it  who  deal  with 
master  within  scope  of  agency  In  Ignorance 
of  revocation. — Oakland  C.  M.  Co.  v.  Jen- 
nings, 46  Cal.  175,  182,  187;  Kerry  v.  Pacific 
M.    Co..    121    Cal.    564,    568,    54    Pac.    89. 

Aa  to  charterer  aa  owner,  see  Kerr's  Cyc. 
Civ.   Code,   2d   ed..    9  965   and  note. 

Aa  to  liability  of  aeeret  part  owaer»  see 

note   90   Am.   St.   Rep.   408. 

47.  Same— Same— Credit  fflven  to  ahlp'a 
linabaad,  elfeet  of. — Owners  of  vessel  are 
liable  for  supplies  furnished  thereto,  not- 
withstanding that  credit  for  such  supplies 
was  given  to  ship's  husband  orderin^r  them. 
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unless  it  be  shown  that  such  credit  is  ex- 
clusive.— Crawford  v.  Roberts,  50  Cal.  235, 
239.  241. 


Aa  to  limitation  of  Tcsoel  owncm*  lla* 
blllty,  see  6  Fed.  Stats.  Ann.  2d  ed..  pp.  330- 
893. 


^BSrldenee  of  ownership 
—Decree  npon  libel  la  United  States  district 
covrt  is  conclusive,  as  to  ownership,  as  to 
only  such  parties  as  appeared  in  such  ac- 
tion; and  is  not  admissible  in  another  ac- 
tion to  establish  ownership  in  persons  not 
interveniner  in  such  libel  suit. — Moynihan  v. 
Drobaz,  124  Cal.  212,  218,  66  Pac.  1026. 


48.  Same  —  Same  —  Same— Entry  In  cva- 
tom-honse  books  of  reerister  or  transfer  of 
vessel  is  not  even  prima  facie  evidence  as 
against  one  not  claiminer  to  be  an  owner, 
unless  such  entry  be  shown  to  have  been 
made  by  authority  of  person  named  in  it; 
nor  is  decree  of  United  States  district  court, 
in  case  of  libellant  ag^ainst  same  steamer, 
evidence  of  such  fact,  and  admission  of 
such  evidence  is  such  error  as  entitles 
plaintiff  to  new  trial,  unless  there  is  other- 
wise sufficient  proof  of  ownership  to  war- 
rant finding  in  favor  of  defendant. — Moyni- 
han V.  Drobaz.  124  Cal.  212.  213,  214,  56 
Pac.   1086. 


50.  Same— Same^Same^PlalntllPs  own- 
ership.— Evidenced  that  one  of  partners  of 
plaintiff  firm,  in  his  own  individual  ca- 
pacity, purchased  one  share  in  defendant 
corporation,  owner  of  vessel,  does  not  tend 
to  show  that  firm  or  other  partner  are  in 
any  manner  interested  as  owners  of  the 
vessel. — ^Moynihan  y.  Drobaz.  124  Cal.  212, 
214,  216,  56  Pac.  1026. 

51.  Same  —  Sante  —  Same^Posaesslon  of 
property  is  prima  facie  evidence  of  owner- 
ship. This  rule  of  law  is  uniform  in  its 
application,  and  question  of  ownership  of 
vessel  forms  no  exception. — Bailey  v. 
Steamer  New  World.  2  Cal.  370,  873. 


B2.     Same     Same— Same  ^^  Ship's    register 

is  admissible  as  evidence  in  favor  of  per- 
sons claiming^  to  be  owners,  in  connection 
with  other  evidence  tending  to  establish 
ownership. — ^Brooks  v.  Minturn.  1  Cal.  481, 
482.    483. 

SS.  Same  Same^Llmltatlon  of  personal 
liability. — Individual  liability  of  shipowner 
is  limited  to  proportion  of  any  and  all 
debts  and  liabilities  that  his  individual 
share  of  vessel  bears  to  whole,  by  section 
18  of  act  of  Congress,  June  26,  1884  (Sup- 
plement to  U.  S.  Rev.  Stats.  1874-91, 
p.  443).  This  act  does  not  restrict  liability 
of  owners  on  their  own  personal  contracts, 
but  only  their  liability  "on  account  of  ves- 
sel"; that  is.  liability  that  is  imposed  on 
them  by  law  and  in  consequence  of  their 
ownership  of  vessel,  viz.,  for  contracts  or 
acts  of  ship  or  her  master  without  owner's 
express  intervention,  but  there  is  nothing 
in  act  prohibiting  part  owners  to  so  con- 
tract as  to  become  liable  for  entire  dam- 
age. Whether  this  act  is  available  in 
suits  in  state  courts  was  raised  but  not 
determined. — Kerry  v.  Pacific  M.  Co.,  121 
Cal.   564.  571.  672.  64  Pac.  89. 


Same— Same^Ovrnershlp  qnestion  f*r 
Jnry. — Question  of  ownership,  in  an  action 
for  materials  furnished  for  construction  of 
vessel,  is  one  of  fact  to  be  decided  by 
Jury,  and  where  there  is  shadow  of  con- 
flict with  respect  to  such  fact  it  is  error 
for  court  to  withdraw  such  question  from 
Jury. — Dean  v.  Ross,  106  Cal.  227,  230,  231, 
38  Pac.   912. 

SSi  Lien— Acquired,  how. — In  suit  against 
vessel  for  any  of  causes  set  out  in  statute 
it  is  not  necessary  to  attach  her  so  as  to 
acquire  lien  against  subsequent  purchasers. 
Service  of  process  upon  person  in  particular 
relation  to  thing  is  by  statute  made  equiv- 
alent to  its  seizure,  for  purpose  of  confer- 
ring Jurisdiction.  It  was  not  intention  of 
legislature  to  provide  that  lien  should  l>e 
acquired  only  by  attachment;  this  would 
virtually  be  denying  right  of  creditors  for 
small  sums.  It  would  be  almost  impossible 
for  mechanic  or  merchant  of  small  capital 
or  credit,  who  had  claim  for  few  hundred 
dollars  against  large  river  steamer  or  sea- 
going vessel,  to  give  necessary  bonds  to 
detain  her  until  his  suit  could  be  deter- 
mined, and  in  meantime,  she  might  l>e 
run  off  and  sold  free  of  all  such  debts  or 
encumbrances. — Averill  ▼.  Steamship  Hart- 
ford. 2  Cal.  308,  310;  Meiggs  T.  Scannell,  7 
Cal.    406.    409. 

66.  Under  Practice  Act  It  was  held  that, 
as  statute  did  not  expressly  create  lien. 
lien  did  not  exist  from  time  cause  of  ac- 
tion accrued,  but  only  from  time  service 
of  process  was  had  in  suit. — Fisher  v. 
White.   8  Cal.   419.  423. 

Aa  to  attachment,  see,  post,   (  817. 

A«  to  hottomry  lien,  see  Kerr's  Cyc  Civ. 
Code,  2d  ed.,   9S  8028,   3029,  and  notes. 

As  to  claim  of  Hen  for  services  hy  »ar« 
owner,  see  note  70  L.  R.  A.  380. 

As  to  esctlngnlshment  of  Hen  hy  lapne  m^ 
time,  generally,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  S  2911  and  note. 

As  to  Hens  for  saiirage,  see  Kerr's  Cyc 
Civ.  Code,  2d  ed.,  §  2079. 

As  to  Hens,  veneraUy,  see  Kerr's  Cyc  Civ. 
Code,  2d  ed.,  (9  2872  et  seq.  and  notes. 

A«  to  Hens  on  ships,  see  Kerr's  Cyc  Civ 
Code.    2d   ed.,   {  8060. 

57.     Same— Characteristics  similar  to    ^«. 
chanlcs*  Hens. — Although  delivery  of  mate- 
rials in  San  Francisco  by  plaintiff  to  com- 
mon   carrier    for    shipbuilders    who    'Were 
constructing  vessel  in  state  of  Oregon  is  ae<> 
livery    to    shipbuilders    sufficient    to     bind 
them   personally,   it  is  not  "furnishlngr'*    of 
materials  "for  construction  of  Teasel"   con- 
templated    by    statute.      Such    delivery     to 
shipbuilders   can  not  of  Itself  create    lien 
where    materials    so    furnished    may    never 
And    their   way    to   vessel    or   be    used     for 
benefit  thereof.      Theory  upon  which    auoh 
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lien  Is  given  upon  property  of  one  who 
is  in  no  way  personally  liable  for  debt  Is 
that  services  or  materials  secured  thereof 
have  erone  into  property,  and  that  those 
who  furnished  them  have  in  part  created 
very  property  to  which  lien  attaches.  The 
subdivision  of  this  section  relative  to  liens 
on  vessels  for  materials  furnished  for  their 
construction*  and  sections  of  our  law  rela- 
tive to  mechanics'  liens  on  building's  and 
other  structures  derive  their  beingr  and  au- 
thority from  one  common  source,  viz.,  sec- 
tion 15,  article  XX  of  constitution  of  1879. 
That  section  of  the  constitution  provides 
that  mechanics  and  materialmen  shall  have 
lien  upon  property  "upon  which  they  have 
bestowed  labor  or  furnished  material  for 
value  of  such  labor  done  and  material  fur- 
nished." It  is  firmly  settled  in  this  state 
that,  althouerh  materials  may  be  furnished 
with  agrreement  that  they  are  to  be  used  in 
specified  buildiner,  materialmen  wil^  have 
no  lien  upon  that  buildingr  for  value  of 
any  such  materials  that  are  not  actually 
used  therein.  Unless  so  used  in  the  build- 
ing*, they  are  not  "furnished  upon"  the 
same.  In  one  case  it  is  furnishiner  to  vessel 
that  creates  lien;  in  the  other,  it  is  fur> 
nishlng  to  building  or  other  structure  that 
creates  lien.  If  this  be  true  it  Is  apparent 
that  there  can  not  be,  within  meaning  of 
our  statute,  any  furnishing  of  materials 
"in  this  state"  for  construction  of  vessel 
which  is  wholly  constructed  in  another 
state,  and  that  materials  which  are  put 
into  vessels  in  another  state  can  not  be 
held  to  have  been  "furnished  In  this  state 
for  their  construction." — Bennett  ▼.  Beadle, 
142  Cal.  2S9,  242.  248,  76  Pac.  843. 

A«  to  lien  on  vessels  vnder  mechantca' 
Ummm  lavr»  see  note  1  L.  R.  A.  505. 

Am  to  aieehaales'  Ueas,  see.  post.  8 S  1183 
et  seq.  a,nd  notes. 

Same  —  SSxteasloa     of>     whea     eredit 

— Where  credit  is  given  for  supplies 

furnished  to  vessel,  lien  continues  for  one 
year  aifter  time  for  which  credit  is  given 
expires. — ^Fisher  v.  White.  8  Cal.  419,  423; 
Edgerly  v.  Schooner  San  Liorenzo,  29  Cal. 
418.    41f. 

B9.     Sasse— Vessel  situated  without  state. 

Le^slature  has  no  power  to  Impose  Hen 

upon  property  situate  without  state,  and 
statute  makes  no  provision  for  subsequent 
creation  of  lien  by  act  of  vessel  coming 
within  Jurisdiction  of  state. — Bennett  v. 
Beadle.  142  Cal.  239.  243,  76  Pac.  843. 

^0.  Msu'itlme  contraets  have  reference  to 
navigation  upon  sea,  and  in  some  way  to 
vessels  actually  being  used  in  commerce, 
or  at  least  in  navigation.  A  contract  re- 
lating to  vessel  which  has  never  been  in 
commission  and  not  in  active  use  In  navi- 
gation is  no^  maritime  contract. — Olsen  v. 
Birch.  1S3  Cal.  479,  482.  65  Pac.  1083:  Ben- 
nett   v.    Beadle.  .142   Cal.    239.    243,    75    Pac. 

ft43. 

See  par.  28,  this  note. 


61.  An  action  to  recover  damages  for 
malperformance  of  contract  to  transport 
plaintiff  from  San  Francisco,  via  San  Juan 
del  Sur,  to  city  of  New  York,  and  for  in- 
juries suffered  by  plaintiff  as  result  of 
wrongful  acts  of  agents  of  defendant 
steamer  during  voyage.  Is  an  action  on 
maritime  contract. — Warner  v.  Steamship 
Uncle   Sam,   9   Cal..  697.   702. 

02.     Same — Contract   for   bulldlag  ahip   Is 

not  maritime  contract,  but  contract  made 
on  land,  and  therefore  not  subject  of  ad- 
miralty Jurisdiction.— The  Glide,  167  U.  S. 
606.  42  L.  ed.  296.  17  Sup.  Ct.  Rep.  930. 

As  to  ceatraet  for  ballding  ship  or  for 
sapplylag  engiaes,  timber,  or  other  mate- 
rials for  eonstmctlOB  not  being  a  maritime 
eontract»  and  ereatlng  ao  maritime  lien«  see 

note    1   L.   R.   A.    505. 

6S.     Same— Employment  of  ship's  keeper. 

— ^Admiralty  court  has  no  Jurisdiction  of  ac- 
tion for  balance  claimed  to  be  due  for 
services  as  ship-keeper  or  watchman,  per- 
formed while  ship  was  not  In  commission. 
Such  service  is  not  maritime  service. — 
Williams  v.  The  Slrius.  65  Fed.  226. 

•4.  Same— Lien  for  snpplles  famished  at 
home  port« — ^Llen  given  by  state  statute  for 
repairs  or  supplies  furnished  to  ship  at 
its  home  port  is  maritime  lien  which  may 
be  enforced  by  proceedings  In  rem  by  fed- 
eral courts.  Such  statutes  merely  restore 
Hen  acknowledged  by  civil  law  and  law 
of  nations,  but  which  English  courts  of 
admiralty  have  limited  In  favor  of  English 
vessels.  Being  maritime  Hen,  it  must 
stand  on  equality  with  other  maritime  Hens 
of  same  class,  and  will  be  preferred  to 
mortgage  even  of  earlier  date,  latter  not. 
being  maritime  in  Its  nature. — Clyde  v. 
Steam  Trans.  Co..  36  Fed.  501.  1  L.  R.  A. 
794.  See  Crawford  v.  Bark  Caroline  Reed, 
42  Cal.  469.  473,  abstracted  in  par.  14.  this 
note. 

As  to  lien  for  repairs  made  In  home  port, 
see  note  90  Am.  St.  Rep.  397. 

As  to  lien  for  snpplles  fnrnlshed  In  home 
port,  see  note  70  L.  R.  A.  407-413. 

As  to  what  eontracts  will  support  mari- 
time Hens,  see  note  70  L.  R.  A.  353,  439. 

65.  Nature  and  oflce  ot  remedy  pro- 
vided— Action  In  persoaam. — Action  to  f9re- 
close  Hens  given  by  provision  of  this  chap- 
ter is  not  proceeding  in  rem.  It  Is  action 
In  personam,  with  right  to  attach  Interest 
of  defendant  In  vessel.  Such  proceedings 
are  said  to  be  quasi  In  rem,  which  phrase 
has  become  quite  common  since  Pennoyer 
V.  Neff,  95  U.  S.  714,  24  L.  ed.  665.  It  is 
there  said  that  such  proceedings  are  not 
strictly  In  rem  because  they  are  not  against 
the  thing  as  debtor.— Olsen  v.  Birch.  133 
Cal.  479,  481,  483,   484,   65  Pac.   1032. 

See  pars.   14-34,  this  note. 

««.     Same— Available  to  collect  wharfage. 

State     board     of     harbor     commlsslonern 

may   avail   themselves    of   remedy   provldet^ 
hy    this    section    for   purpose    of    collecting 
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tolls  and  wharfage. — People  ex  rel.  State 
Board  Harbor  Comrs.  v.  Steamer  America, 
34    Cal.    676,    680. 

67.  Same  —  Statutory  remedy,  nnknomrn 
to  common  law. — Remedy  given  against 
boats  and  vessels  by  act  of  April  10,  1850, 
was'  held  to  be  strictly  statutory  remedy 
and  of  character  not  recognized  by  common 
law. — Souter  v.   The  Sea  Witch,   1  Cal.  162. 


68.  Practice  in  this  class  of  cases  is  not 
to  be  assimilated  to  that  prevailing  in 
courts  of  admiralty,  but  is  governed  by 
statute,  and  where  statute  is  silent  com- 
mon law  furnishes  rule  of  decision. — Shel- 
don V.  Steamship  Uncle  Sam,  18  Cal.  526. 
534,  535.  See  Averill  v.  Steamer  Hartford* 
2   Cal.   308,    310. 

As  to  parties,  see,   post,   S  814. 
Aa  to  pieadlBVf  see,  post,  8  815. 


§  814.    ACTIONS  MAT  BE  BBOUOHT  DIBECTLT  AGAINST  VESSELS. 

Actions  for  any  of  the  causes  specified  in  the  preceding  section  must  be  brought 

against  the  owners  by  name,  if  known,  but  it  not  known,  that  fact  shall  be 

stated*  in  the  complaint,  and  the  defendants  shall  be  designated  as  unknown 

owners.    Other  persons  having  a  lien  upon  the  vessel  may  be  made  defendants 

to  the  action,  the  nature  and  amount  of  such  lien  being  stated  in  the  complaint. 

History:     Enacted  March  11,  1872,  re-enactment  of  §318  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  328. 


ACTIONS— PABTIES. 

1,  2.  Parties — ^Defendant. 
3.  Same — PlaintiflP. 

1.  Partleii — Defendant* — Under  statute  of 
April  10,  1850,  plaintiff  might,  at  his  op- 
tion, bring  suit  against  master  agent, 
owner,  or  consignee,  or  institute  suit 
against  boat  or  vessel  by  name. — L.oring  v. 
Illsley,  1  Cal.  24.  30;  Souter  v.  Tlie  Sea 
Witch.   1  Cal.   162. 

2.  Where,  after  setting  forth  cause  of 
action,  complaint  alleged  that  A  B  was 
part  owner  and  master  of  bark,  and  prayed 
that     he,     and     other     ow^ners     when     made 

.known,  and  bark  itself,  might  be  cited  to 
answer  under  complaint,  and  condemned  in 
solido  to  pay  damages  claimed,  and  that 
bark  might  be  sold  to  satisfy  claim,  and 
where  summons  issued  commanding  master 
to  appear  and  answer,  and  he  did  appear 
and  put  in  several  plea  of  general  issue 
on  his  own  behalf,  and  there  was  no  an- 
swer put  In  on  part  of  bark,  or  of  either 
of  other  owners,  no  process  served  upon 
them,  no  publication  of  notice  requiring 
them  to  appear,  and  no  appearance  of  rec- 
ord,   it   was    held   that   action   wav   one   in 


personam  and  not  in  rem,  and  that  Judg> 
ment  bound  only  interest  of  master. — Lor- 
ing  V.  Illsley,   1  Cal.   24,  30. 

As  to  definition  of  consignee,  see  Kerr's 
Cyc.  Civ.  Code,   2d  ed.,  S  2110. 

As  to  flctitlona  namea,  see,  ante,  S  474. 

As  to  parties  generally*  see  ante,  S§  367- 
390  and  notes. 

Aa  to  who  may  appear  and  defend,  see. 
post,   §  821. 

3.  Same  —  Platnttff.  —  Husband  and  wife 
can  not  recover  jointly  in  action  ex  con- 
tractu for  breach  of  contract  for  transporta- 
tion, but  where  complaint  alleges  matters 
constituting  tort,  and  no  demurrer  is  inter- 
posed for  Improper  Joinder  of  husband. 
judgment  may  be  rendered  as  in  action  for 
tort  for  damages  suffered  by  wife  by  reason 
of  such  wrongful  acts.  The  right  of  recov- 
ery does  not  extend,  however,  to  any  matter 
for  which  husband  should  sue  alone,  as  for 
damages  on  account  of  disbursements  or 
expenditures  made  by  him.  —  Sheldon  v. 
Steamship  Uncle  Sam,  18  Cal.  526,  534.  535. 
See  Warner  v.  Steamship  Uncle  Sam,  9  Cal. 
697,  728,  729,  735,  736;  Matthew  v.  Central 
Pac.  R.  Co.,  63  Cal.  460,  451. 


§  815.     COMPLAINT  MUST  BE  VERIFIED.    The  complaint  must  designate 

the  steamer,  vessel,  or  boat  by  name,  and  must  be  verified  by  the  oath  of  the 

plaintiff,  or  some  one  on  his  behalf. 

Hl8tory:     Enacted  March  11,  1872,  re-enactment  of  $319  Practice 
Act. 


1.  Gomplaliit. — Court  can  not  take  judi- 
cial notice  that  vessel  found  at  wharf  is  en- 
gsiged  in  navi^atingr  higrh  seas  or  navigrable 
inland  waters  of  state,  or  Is  engragred  in 
trade,  commerce,  or  navigation  in  any  sort 
or  manner.  That  is  fact  of  Jurisdictional 
consequence,  and  must  be  expressly-  alleged 
or  bo  necesarily  inferable  from  other  facts 
alleged.    If,   therefore,  complaint  in  an  ac- 
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tlon  for  collection  of  wharfage  does  not  dis- 
close fact  that  vessel  was  engaged  In  com- 
merce, case  can  not  on  demurrer  be 
considered  one  falling  within  admiralty  or 
maritime  Jurisdiction. — People  ex  rel.  State 
Board  of  Harbor  Comrs.  v.  Steamship  Amer- 
ica,  34  Cal.  676,  679. 

2.     Allegation  In  complaint  that  services 
were  rendered   on   board   of  vessel,  and   as 
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members  of  her  crew,  V^  not  necessarily  an 
alles'ation  that  vessel  was  engrasred  in 
I  ^rnmerce,  althousrh  that  may  be  the  most 
4-bvious  and  ordinary  meaning  of  language. 
The  words  may  also  apply  to  force  put  on 
t  oard  vessel  to  care  for  it,  before  ship  has 
been  enrolled  or  is  in  commission,  merely 
for  preservation  of  ship.  If  findinsr  shows 
latter  to  be  meaninsTt  althougrh  there  may  be 
an  amblsruity  which  was  reached  by  special 


demurrer,  refusal  of  court  to  sustain  Buch 
demurrer,  and  failure  to  amend  complaint, 
can  not  injure  defendant,  because  complaint 
could  easily  have  been  amended.  Such  ob- 
jection is  not  sufficient  srround  for  reversal 
of  judsrinent  on  appeal. — Olsen  v.  31rch,  133 
Cal.  479,   484,  485,  65  Pac.  1032. 

As    to    verlllcatlon,    see,    ante,    8  446    and 
note. 


§  816.  SXTMMONS,  SEBVICE  OF  ON  MASTER,  ETC.  The  summons  and 
<'opy  of  the  complaint  must  be  served  on  the  owners  if  they  can  be  found ;  other- 
wise, they  may  be  served  on  the  master,  mate,  or  person  having  charge  of  the 
Kteamer,  vessel,  or  boat. 

History:  Ejnacted  March  11,  1872,  re-enactment  of  $  320  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  328; 
March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  12. 


to  aerTlce  of 


lOBfl*  senerally,  see,  ante,  S8  410  et.  seq.  and  notes. 


§817.    PLAINTIFF  MAY  HAVE  SUCH  VESSEL,  ETC.,  ATTACHED.    The 

plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time  afterward,  may 

have   the  steamer,  vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture, 

atta<.*hed  as  security  for  the  satisfaction  of  any  judgment  that  may  be  recovered 

in  the  action. 

History:     Ejnacted  March  11,  1872,  re-enactment  of  fi  321  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  328. 

execution  as  in  ordinary  cases. — Graham  ▼. 
Annis,  28  Cal.  App.  754.   153  Pac.  981. 

Aji    to    attaehment,    sr^nerally,    see,    ante, 
SS  687-560  and   notes. 

As  to  lien  acquired,  see,   ante,   8  813   and 
note  pars.  55-59. 


1.  JLttmtMimm  Tcrael  —  Oomstnietloa.  — 
Xhere  is  nothing  herein  to  prevent  a  me- 
chanic or  laborer  from  bringringr  an  ordinary 
action  agrainst  the  owner  of  a  vessel  for 
tabor  or  materials  In  the  repairs  of  a  vessel 
and  obtaining  Judgment  and  enforcing  it  by 


§  818.  THE  OLEBK  MUST  ISSUE  THE  WBIT  OF  ATTACHMENT.  The 
<-lerk  of  the  court  must  issue  a  writ  of  attachment,  on  the  application  of  the 
plaintiff,  upon  receiving  a  written  undertaking  on  behalf  of  the  plaintiff, 
executed  by  two  or  more  sufficient  sureties,  to  the  effect  that  if  the  judgment 
he  rendered  in  favor  of  the  owner  of  the  steamer,  vessel,  or  boat,  as  the  case 
may  be,  he  will  pay  all  costs  and  damages  that  may  be  awarded  against  him, 
and  ail  damages  that  may  be  sustained  by  him  from  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking,  which  shall  in  no  case  be  less  than  five 
hundred  dollars. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  322  Practice 
Act,  with  last  two  sentences  added,  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  328. 


Afl  <o  AttaehmeBt  boBd»  ffenerally,  see, 
ante.    §  539  and  note. 

Am  t*  laatraetloaa  to  alierlir*  see,  ante, 
I  S43    And   note. 

Am  t«  laavaacc  of  writ,  see,  ante,  8  638  and 
note. 


As  to  qnallfleatloa  of  saretfea,  see,   post, 
S  1067  and  note. 

As   to   aadertaklairy   see,    ante,    8  639    and 
note. 


§  819.     SUCH  WSIT  MUST  BE  DIRECTED  TO  THE  SHERIFF.    The  writ 
tnast  be  directed  to  the  sheriff  of  the  county  within  which  the  steamer,  vessel, 
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or  boat  lies,  and  direct  him  to  attach  such  steamer,  vessel,  or  boat,  with  its 
tackle,  apparel,  and  furniture,  and  keep  the  same  in  his  custody  until  dis- 
charged in  due  course  of  law. 

History:     BSnacted  March  11,  1872,  re-enactment  of  (323  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1878-4,  p.  329. 

§  820.  WBIT,  EXEOimON  OF  WTTHOUT  DELAY.  The  sheriff  to  whom 
the  writ  is  directed  and  delivered  must  execute  it  without  delay,  and  must 
attach  and  keep  in  his  custody  the  steamer,  vessel,  or  boat  named  therein,  with 
its  tackle,  apparel,  and  furniture,  until  discharged  in  due  course  of  law;  but 
the  sheriff  is  not  authorized  by  any  such  writ  to  interfere  with  the  discharge  of 

» 

any  merchandise  on  board  of  such  steamer,  vessel,  or  boat,  or  with  the  removal 

of  any  trunks  or  other  property  of  passengers,  or  of  the  captain,  mate,  seamen, 

steward,  cook,  or  other  persons  employed  on  board. 

History:     Enacted  March  11,  1872,  re-enactment  of  (  824  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  329. 

Aa  to  elalm  of  third  varty,  see,  ante,  S  64d  Am   to   ozeentioB   of   writ   of   attaeluneBt^ 

and  note.  Me,  ante,  8  542  and  note. 

§821.    THE  OWNEB,  BIASTEB,  ETC.,  MAT  APPEAR  AMD  DEFEND 

SUCH  VESSEL.    The  ov^rner,  or  the  master,  agent,  or  consignee  of  the  steamer, 

vessel,  or  boat,  may,  on  behalf  of  the  owner,  appear  and  answer,  or  plead  to  the 

action;  and  may  except  to  the  sufficiency  of  the  sureties  on  the  undertaking 

filed  on  behalf  of  the  plaintiff,  and  may  require  sureties  to  justify  as  upon  bail 

on  arrest. 

History:     Enacted  March  11,  1872,  re-enactment  of  §325  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  329. 

As  to  answer,  see.  ante,  9  487  and  note.  As  to  JastilleatloB  of  soretles,  see,   &nte. 

As   to   appearsBee,   see,   post,    S  1014   and       *  *^5  and  note, 
note.  As  to  parttcst  see,  ante,  8  814  and  note. 

§  822.  DISOHABOE  OF  ATTACHMENT  ON  UNDEBTAKINO.  After  the 
attachment  is  levied,  the  owner,  or  the  master,  agent,  or  consignee  of  the 
steamer,  vessel,  or  boat,  may,  in  behalf  of  the  owner,  have  the  attachment  dis- 
charged, upon  giving  to  the  sheriff  an  undertaking  of  at  least  two  sufficient 
sureties  in  an  amount  sufficient  to  satisfy  the  demand  in  suit,  besides  costs,  or 
depositing  that  amount  with  the  sheriff.  Upon  receiving  such  undertaking  or 
amount,  the  sheriff  must  restore  to  the  owner,  or  the  master,  agent,  or  con- 
signee of  the  owner,  the  steamer,  vessel,  or  boat  attached. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  326  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  330. 

As    to    bond    Bot    conferrlnir    Jiirladietlon,  Am  to  dlacliaive  after  elalm  fllcd  for  -wwrnm^m 

where    mot    otherwise    obtataed,    see,    ante,       of  employeea,  see,  post,  (  826  and  note. 
i  818  and  note  par.  86.  A«  to  dtaeharse  of  attaehmeat.  see.  ante, 

8S  640,  654,  565  and  notes. 

§  823.  AFTER  APPEABANOE,  ATTAOHUENT  MAY,  ON  MOTION,  BE 
DISCHABOED.  After  the  appearance  in  the  action  of  the  owner,  the  attach- 
ment may,  on  motion,  also  be  discharged  in  the  same  manner,  and  on  like  terms 

2010 
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and  conditions,  as  attachments  in  other  cases,  subject  to  the  provisions  of 
section  eight  hundred  and  twenty-five. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  327  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  330. 

As  t9  dtoekarse  of  attachment,  seaeraUy,  on  motion,  lee,  ante,  9  666  and  note. 


§  824.  WHEN  NOT  DISOHABOED  SUCH  VESSEL,  ETC.,  MAY  BH  SOLD 
AT  PUBUO  AUCTION.  APPLICATION  OF  PROCEEDS.  If  the  attachment 
be  not  discharged,  and  a  judgment  be  recovered  in  the  action  in  favor  of  the 
plaintiff,  and  an  execution  be  issued  thereon,  the  sheriff  must  sell  at  public 
auction,  after  publication  of  notice  of  such  sale  for  ten  days,  the  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  or  such  interest  therein 
as  may  be  necessary,  and  must  apply  the  proceeds  of  the  sale  as  follows : 

1.  When  the  action  is  brought  for  demands  other  than  the  wages  of  mariners, 
boatmen,  and  others  employed  in  the  service  of  the  steamer,  vessel,  or  boat 
soldy  to  the  payment  of  the  amount  of  such  wages,  as  specified  in  the  execution. 

2.  To  the  payment  of  the  judgmemt  and  costs,  including  his  fees. 

3.  He  must  pay  any  balance  remaining  to  the  owner,  or  to  the  master,  agent, 
or  consignee  who  may  have  appeared  on  behalf  of  the  owner,  or  if  there  be  no 
appearance,  then  into  court,  subject  to  the  claim  of  any  party  or  parties  legally 

entitled  thereto. 

History:  Enacted  March  11,  1872,  re-enactment  of  (  328  Practice 
Act-  amendment  approved,  March  24,  1874,  Code  Amdts.  1873-4,  p. 
330;'  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  166,  held  unconstitutional,  see  history,  §6  ante. 

a.  Jndsrment  is  against  owner,  and  sale 
of  property  if  one  is  had,  will  be  like  an 
ordinary  tale  under  execution.  —  Olsen  v. 
Birch,  138  Cal.  479,  488,  65  Pac.  1032. 


JUDGMENT— SALE— UNDEBTAKING 

ON  APPEAL. 


1.  Findings  eoneeming  undertaking. 

2.  Jadgm^it. 

a.  Judgment  of  nonsuit— On  ground  of  vari- 


4.  Master's  poBsesrion  —  Eflfect  of  execution- 

sale. 

5.  Undertaking  on  appeal. 


1,  9in«lna»  eoneemln*  nndertaklnff.^ — 
Findina  that  at  time  of  Issuance  of  writ 
of  attnchment  written  undertaklna  was  re- 
ceived by  clerk  which  was  not  to  effect  that 
If  Judgment  was  rendered  In  favor  of  owner 
of  steamer  plaintiffs  would  pay  all  costs  and 
damnges  awarded  against  them,  or  all  dam- 
naes  that  miffht  be  sustained  by  owners  not 
exceeding  sum  specified  in  undertaking, 
there  being  no  Issue  presented  in  case  on 
which  IhlB  finding  is  required,  and  it  being 
•tlpnlated  that  at  commencement  of  action 
Y^ssel  was  seized  under  provision  of  code 
relating  to  attachment,  and  was  released 
upon  bond  being  given  on  part  of  defend- 
anu  as  therein  required,  will  not  support 
conclusion  of  law  that  plaintiffs  at  time  of 
commencement  of  ajctlon  had  no  lien  upon 
steamer  and  are  not  entitled  to  recover 
anything  in  an  action,  but  that  defendants 
are  entitled  to  their  costs.— Moynlhan  v. 
Drobaz,  124  Cal.   212.  215.  56  Pac.  1026. 


S.  Judgment  of  nonanit— On  srronnd  of 
Tarlanee  between  contract  alleged  and  tuat 
proven  is  erroneous  in  an  action  for  breach 
of  passengei  contract  where  contract  al- 
leged in  complaint  is  not  denied  in  answer. 
— Ord  v.  Steamer  Uncle  Sam,  13  Cal.  370, 
873. 

As  to  motion  for  nonanit  on  ground  of 
▼arianee,  see  22  Cyc.  PI.  ft  Pr.  636. 

4.  Mnater**  poasemiion— Effect  of  execn« 
tlon-aale. — Judgment  against  master  as  part 
owner,  and  execution -sale  of  his  interest, 
can  not  deprive  him  of  possession  of  vessvil 
where  his  interest  was  but  one-third  of 
vessel.  He  can  be  displaced  only  by  major- 
ity of  part  owners.  His  agency  for  other 
owners  can  not  be  affected  by  Judgment  and 
sale  on  execution  of  his  interest. — Loring 
V.  Illsley,  1  Cal.  24,  30. 

Aa  to  sale  of  attached  property,  see,  ante, 
S  660  and  note. 

5.  Undertaking  on  appeal.  —  Judgment 
rendered  foreclosing  liens  is  not  Judgment 
which  "directs  payment  of  money"  within 
meaning  of  section  942,  post,  and  a  three- 
hundred-dollar  undertaking  given  on  appeal 
stays  proceedings  in  court  below,  pending 


soil 


; 


§8  825,826 


MARINERS,  ETC^  CLAIM  FOR  WAOBS— >PROOF  OF  CLAIMS. 


Ft.  It. 


appeal.    There  Is  no  necessity  for  an  under-       grlven,  it  is  without  consideration,  and  void 
taking:  in  twice  amount  of  Judgement  to  stay       as  to  sureties. — Olsen  v.  Birch,  1  Cal.  App 
execution,   and   if   such   an   undertaking   be       99,  103,  81  Pac.  656. 


§  826.  MARINERS  AND  OTHERS  HAY  ASSERT  THEIR  CLAIM  FOR 
WAOES,  NOTWITHSTANDING  PRIOR  ATTACHMENT.  Any  mariner,  boat- 
man, or  other  person  employed  in  the  service  of  the  steamer,  vessel,  or  boat 
attached,  who  may  wish  to  assert  his  claim  for  wages  against  the  same,  the 
attachments  being  issued  for  other  demands  than  such  wages,  may  file  an 
affidavit  of  his  claim,  setting  forth  the  amount  and  the  particular  service 
rendered,  with  the  clerk  of  the  court;  and  thereafter  no  attachment  can  be 
discharged  upon  filing  an  undertaking,  unless  the  amount  of  such  claim^  or 
the  amount  determined  as  provided  in  the  next  section,  be  covered  thereby, 
in  addition  to  the  other  requirements;  and  any  execution  issued  against  such 
steamer,  vessel,  or  boat,  upon  judgment  recovered  thereafter,  must  direct  the 
application  of  the  proceeds  of  any  sale : 

1.  To  the  payment  of  the  amount  of  such  claims  filed,  or  the  amount  deter- 
mined, as  provided  in  the  next  section,  which  amount  the  clerk  must  insert  in 
the  writ; 

2.  To  the  payment  of  the  judgment  and  costs,  and  sheriff's  fees,  and  must 

direct  the  payment  of  any  balance  to  the  owner,  master,  or  consignee,  who  may 

have  appeared  in  the  action;  but  if  no  appearance  by  them  be  made  therein, 

it  must  direct  a  deposit  of  the  balance  in  court. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  §  S29 
Practice  Act. 


1.  Pnrpoae  of  section. — This  section  is 
Intended  to  provide  summary  mode  of  de- 
termining: claims  of  particular  class  which 
have  not  been  adjudicated  by  competent 
tribunal.  But  where  such  claims  have  nei- 
ther been  presented  nor  filed  with  court 
according  to  requirements  of  this  section, 
nor  any  suits  been  instituted  thereon  to 
enforce  them,  but  such  claim*  have  been 
filed  and  suits  instituted  in  court  of  another 
district  or  county,  court  whose  mesne  of 
final  process  has  made  first  actual  seizure 
of  thing:  must  have  exclusive  power  over 
its  disposal,  and  distribution  of  fund  aris- 
ing:   therefrom.     The    Judg:ments    of    other 


courts,  when  properly  authenticated  and 
filed  in  court  having:  custody  of  fund,  must 
be  reg:arded  as  complete  adjudication  of 
subject-matter  of  litigation  which  they  dis- 
close and  entitle  to  distribution  according 
to  their  respective  merits.  —  Averfli  v. 
Steamship  Hartford,  2  Cal.  308,  309. 

As  to  aeamaa'a  Ilea  for  wairest  see  Kerr's 

Cyc.  Civ.  Code,  2d  ed..   §  3056. 


As  to  «hlpmaater*a  Ilea  for  advai 


see 


Kerr's  Cyc.  Civ.  Code,  2d  ed.,  {  3019  and  note 
par.  64  and  S  3066. 

As  to  waires  of  seamaa,  see  Kerr's    Cyc. 
Civ.  Code,  2d  ed.,  89  2062  et  seq. 


§  826.    PROOF  OF  THE  CLAIMS  OF  MARINERS  AND  OTHERS.    If  the 

claim  of  the  mariner,  boatman,  or  other  person  filed  with  the  clerk  of  the 
court,  as  provided  in  the  last  section,  be  not  contested  within  five  days  after 
notice  of  the  filing  thereof  by  the  owner,  master,  agent,  or  consignee  of  the 
steamer,  vessel,  or  boat  against  which  the  claim  is  filed,  or  by  any  creditor,  it 
shall  be  deemed  admitted;  but  if  contested,  the  clerk  must  indorse  upon  the 
affidavit  thereof  a  statement  that  it  is  contested,  and  the  grounds  of  the  con- 
test, and  must  immediately  thereafter  order  the  matter  to  a  single  referee  for 
his  determination,  or  he  may  hear  the  proofs  and  determine  the  matter  himself. 
The  judgment  of  the  clerk  or  referee  may  be  reviewed  by  a  court  in  which 
the  action  is  pending  or  a  judge  thereof  immediately  after  the  same  is  given. 
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and  the  judgment  of  the  court  or  judge  shall  be  final.    On  the  review  the  court 

or  judge  may  use  the  minutes  of  the  proofs  taken  by  the  clerk  or  referee,  or 

may  take  the  proofs  anew. 

History:  Enacted  March  11,  1872,  re-enactment  of  $330  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  331; 
March  10,  1880,  Code  AmdU.  1880  (C.  C.  P.  pt.),  p.  12. 

§827.     SHEBIFF'S  NOTICE  OF  SALE  TO  CONTAIN  MEASUREMENT, 

TOmf  AGE,  ETC.    The  notice  of  sale  published  by  the  sheriff  must  contain  a 

statement  of  the  measurement  and  tonnage  of  the  steamer,  vessel,  or  boat,  and 

a  general  description  of  her  condition. 

History:  Einacted  March  11,  1872,  re-enactment  of  $  331  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  166,  held  unconstitutional,  see  history,  |  6  ante. 


TITLE  XI. 

OP  PROCEEDING  IN  JUSTICE3'  COURTS. 

I.    Place  of  Trial  of  Actions  in  Justices'  Courts,  i%  832-838. 
H.     Manner  of  Commencing  Actions  in  Justices'  Courts,  St  839-850. 

Pleadings  in  Justices'  Courts,  ft 851-860. 
rv.     Provisional  Remedies  in  Justices'  Courts,  ft {  861-870. 
V.     Judgment  by  Default  in  Justices'  Courts,  {{  871,  872. 
"VX     Time  of  Trial  and  Postponements  in  Justices'  Courts,  §§  873-877. 
VIL     Trials  in  Justices  '  Courts.  H  878-887. 
VIXL     Judgments  (Other  than  by  Default)  in  Justices'  Courts,  IS  889-900a. 
Executions  from  Justices'  Courts,  §§  901-905, 
Contempts  in  Justices'  Courts,  §§906-910. 
Dockets  of  Justices,  §§  911-918. 

General  Provisions  Relating  to  Justices'  Courts,  |§  919-926. 
Sams.    Small  Claims  Courts,  |§  927, 927p. 


CHAPTEK  I. 

PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICES'  COURTS. 

I  832.  Actions,  in  what  township  or  citj  may  §  836.  Proceedings  after  order  changing 
be  commenced.  place  of  trial. 

I  H33.  Place  of  trial  maj  be  changed  in  cer-  §  837.  Effect  of  an  order  changing  place  of 
tain  eases.  trial.    [Repealed.] 

f  ^4.     ILtimitation  on  the  right  to  change.  §  838.     Transfer    of    cases    to    the    superior 

i  835i      ^o  what  court  transferred.  court. 

§  832.  ACTIONS,  IN  WHAT  TOWNSHIP  OR  0IT7  TO  BE  COBOOENCED. 
Actions  in  justices'  courts  must  be  commenced,  and,  subject  to  the  right  to 
change  the  place  of  trial,  as  in  this  chapter  provided,  must  be  tried : 

1^  If  there  is  no  jaatices'  court  for  the  township  or  city  in  which  the  defend- 
ant resides — in  any  city  or  township  of  the  county  [in  which]  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and  severally,  bound  in 
anv  debt  or  contract,  or  otherwise  jointly  liable  in  the  same  action,  and  reside 
in'diflferent  townships  or  different  cities  of  the  same  county,  or  in  different 
counties — in  the  township  or  city  in  which  any  of  the  persons  liable  may  reside ; 
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3*.  In  casee  of  injuzy  to  the  person  or  property — in  the  township  or  city  where 
the  injury  was  committed,  or  where  the  defendant  resides ; 

4.  If  for  the  reoovery  of  perBonal  property,  or  the  value  thereof,  or  damages 
for  taking  or  detaining  the  same — ^in  the  township  or  city  in  which  the  prop- 
erty may  be  found,  or  in  which  the  property  was  taken,  or  in  which  the 
defendant  resides ; 

5.  When  the  defendant  is  a  nonresident  of  the  coonly — ^in  any  township  or 
city  wherein  he  may  be  found; 

6.  When  the  defendant  is  a  nonresident  of  the  state — ^in  any  township  or  city 
in  the  state ; 

7.  When  a  person  has  contracted  to  perform  an  obligation  at  a  partioalar 
place,  and  resides  in  another  county,  township,  or  city — in  the  township  or  city 
in  which  such  obligation  is  to  be  performed,  or  in  which  he  resides;  and  the 
township  or  city  in  which  the  obligation  is  incurred  is  deemed  to  be  the  town- 
ship or  city  in  which  it  is  to  be  performed,  unless  there  is  a  special  contract  in 
writing  to  the  contrary ; 

8.  When  the  parties  voluntarily  appear  and  plead  without  summons— in  any 
township  or  city  in  the  state ; 

9.  In  all  other  cases — in  the  township  or  city  in  which  the  defendant  resides. 

History:  Enacted  March  11,  1872,  founded  on  §  636  Practice  Act, 
as  amended  1863  (Stats.  1863,  p.  276);  amendment  approyed  March 
24,  1874,  Code  Amdts.  1873-4,  p.  221;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  166,  held  unconstitutional,  see 
history,  §  6  ante;  amendment  approved  March  22,  1907,  Stats,  and 
Amdts.  1907,  p.  878,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  466. 

ACTIONS— IN  WHAT  TOWNSHIP  OB  tions  848  and  849,  post.— Cole  v.  Fisher.  6€ 

CITY  TO  BE  COMMENCED.  Cal.  441,  443,  6  Pac.  916. 

1.  Construction   of   section-Aetion.   against     p^;.:r;uT;,"rc~r?o„rr?d.  "by  llJt.o'n 

nonresidents.  806  of  an  act  entitled  "Municipal  Corpora- 

2.  Same — No  repugnancy  between  what  sec-      tion  Bill"    (II  Hennlng's  General   Laws.   Sd 

tions.  ed.,  p.   2114)   on  recorder's  court  of  city  of 

3.  Same — ^Recorder's  court  of  city  of  Fresno,      Fresno   is   concurrent   with    this    and    next 

4  Same— With  section  .890,  post— Waiver  of      succeeding:   sections   of   this   chapter   as    to 

obiection  to  jurisdiction.  ^"  matters  ordinarily  cognizable  in  Justices' 

-,-,>.  .-1  ••  J'-        court,    within    corporate    limits    of    cftv    of 

5.  Fact  of  defendant's  residence  is  junsdic      presno.-Prlnce  v    Fresno.  88  CaL  407    410. 

tio°*l-  26  Pac.   606. 

6.  Justice's  judgment  as  poHce  judge  has  no         ^^    s«me-with  .ectio.  880.  pot— w«tv» 

validity.  of    objection    to    Jurisdiction. — This    section 

7.  Matters  of  equitable  cognizance.  must  be  construed  In  connection  with  sectioti 

8.  Suit  for  damages  for  breach  of  contract —      890,  post,  which  provides  for  mode  of  waiv- 

Venue.  *'*^  objection  to  jurisdiction  which   is   fully 

9    Suit    not    brought  in    proper    township—      »«  effective  as  voluntary  appearance   wlth- 

T?ff«Pf  Af  ^^^  summons. — McGorray  v.  Superior  Court. 

j:.iiecu  oi.  j^^  ^^j    266,  267.  74  Pac.  858. 

As  to  Jontlces'  and  police  coorts,  see,  ante,  5,     Pact  of  defendant's  residence  in  Jnris- 

5  85  and  note.  dlctlonsl   one   which   law   requires    to    exist. 

1.  Constraction  of  seotion  ^-  Actions  but  law  does  not  require  that  defendant's 
neainst  nonresidents. — The  statutes  of  1867-  residence  shall  be  recorded  in  docket  of 
68,  p.  552,  provided  that  "nothing  in  this  justice,  or  be  made  to  appear  in  -written 
act  shall  be  considered  to  preclude  bring-  evidence  of  proceedings:  but  fact  of  rest- 
ing of  actions  in  justices*  courts  of  this  dence  may  be  proved  by  parol. — Jolley  v. 
state  against  auy  party  or  parties  residing  Foltz,  34  Cal.  321,  326. 

out   of   state."  6.     Jniitlce*s  Jndsnicnt  as  police  JiitSire  he* 

2.  Some— No  repugrnancy  between  what  no  validity. — It  is  essential  to  vaMdity  o* 
sections. — There  Is  no  repugnancy  between  judgment  that  court  which  render.*?  it  s>'a'! 
this  section  and  section   106,  ante,  and  sec-  have    jurisdiction.     A   Justice    of    peace    can 

2014 


' 


Tit  XI.  Ch.  I.] 


CHANGB  or  PLACE  OF  TRIAL— IN  CERTAIN  CASES. 
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try  defendant  only  in  his  own  court,  and 
no  validity  can  attach  to  his  Judgment  ren- 
dered in  any  other  forum.  Honce,  if  person 
vbo  is  at  all  times  Justice  of  peace,  assumes 
to  act  as  Judflre  of  police  court,  no  validity 
can  attach  to  his  Judsrment  rendered  as 
police  judge,  for  in  such  case  police  court 
haa  no  le^al  existence. — Ex  parte  Oiambo- 
oioi.  117  CaL  673,  676,  676,  49  Pac.  732. 

7.  Mattera  ef  equitable  eoirnlBaace. — ^The 
foreclosure  of  mort^ases,  and  sales  of 
premises  for  payment  of  debts  secured 
thereby,  are  all  matters  of  purely  equitable 
cognizance. — Willis  v.  Farley,  24  Cal.  490, 
499. 


&  Salt  for  daniaffea  for  breaeb  of  eoB« 
tmet— Veaoe. — An  action  brought  in  jus- 
tices' court  to  recover  damiAres  for  breach 
of  contract,  may  be  brougrht  in  township  or 
city  where  oblig-atlon  Is  to  be  performed,  or 


in  which  defendant  resides;  and,  if  it  is 
brousrht  in  place  where  obligration  is  to  be 
performed,  summons  may  be  served  out  of 
county  of  justice  before  whom  action  It 
brought. — Cole  v.  Fisher,  66  Cal.  441,  443, 
6  Pac.  916.  See  Allen  v.  Napa  Co.,  82  Cal. 
.^87,  188,  23  Pac.  43. 

8.  Fiylt  Bot  brouirlit  in  proper  towaabtp^ 
Effect  ot«~  Jt  record  in  case  does  not  show 
that  suit  was  J'^>»ugrht  in  proper  township, 
court  is  forced  to  hx/li  that  proceedingrs  are 
coram  non  judice  and  void.  T*  is  not  neces- 
sary for  defendant  to  appear  &::4  object 
to  jurisdiction.  He  may  waive  objecti<>*  bv 
voluntary  appearance,  but  jurisdiction  is  af 
flrmative  matter  to  be  shown  by  record, 
and  question  is  not  whether  defendant  ap- 
peared and  objected,  but  does  affirmative 
matter  sufficiently  appear  upon  face  of  rec- 
ord.— ^Lowe  V.  Alexander,  16  Cal.  296,  301. 


§833.    PLACE  OF  TRIAL  HAY  BE  CHANGED  IN  CEBTAIN  OASES. 

The  court  may,  at  any  time  before  the  trial,  on  motion,  change  the  place  of 
trial  in  the  following  cases : 

1.  When  it  appears  to  the  satisfaction  of  the  justice  before  whom  the  action 
is  pending,  by  affidavit  of  either  party,  that  such  justice  is  a  material  witness 
for  either  party ; 

2.  When  either  party  makes  and  flies  an  affidavit  that  he  believes  that  he 
can  not  have  a  fair  and  impartial  trial  before  such  justice,  by  reason  of  the 
interest,  prejudice,  or  bias  of  the  justice ; 

3.  When  a  jury  has  been  demanded,  and  either  party  makes  and  files  an 
affidavit  that  he  cannot  have  a  fair  and  impartial  trial,  on  account  of  the  bias 
or  prejudice  of  the  citizens  of  the  township  or  city  against  him ; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from  acting ; 

5.  When  the  justice  is  sick  or  unable  to  act. 

History:     Enacted  March  11,  1872,  founded  on  {  682  Practice  Act, 
as  amended  1853,  Stats.  1853,  p.  276. 

CHANGING  PLACE  OF  TBIAL. 

1.  CoiiBtraction  of  section — ^As  not  applying 

to  criminal  causes. 

2.  Same — As  to  intent  of  legislature. 

3.  Same — Transfer  to  jnstice  out  of  city,  but 

in  same  county. 

4.  Deoial  of  motion— Effect  of  on  subsequent 

proceedings. 

5.  Imperative  duty  to  transfer  case. 

6.  Same — Though  it  has  already  been   once 

changed. 

7.  No  right  to  change  on  ground  of  residence. 

8.  Proceeding  for  change  of  venue — What  is 

not. 

Se«.  also,  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
i  1431  and  note. 

Am  tm  walTeT  of  Alajolnder  of  caa«ea  of 
■fH—  by  failuTe  to  demur  or  anawerf  see, 
kate,   1 430,    note  pars.   94,  95. 

1.  CeBatrvetiOB  of  aectfoift— Aa  not  ap- 
>l7ias   to    crtnlBal   cavaea. — The    construc- 


tion flriven  this  section  does  not  apply  to 
section  1431  of  the  Penal  Code  applicable 
to  criminal  cases. — Miles  v.  Justices'  Court, 
18  Cal.  App.  454,  455,  110  Pac.  349. 

2.  Same— Aa  to  Intent  of  le^lalatiire. — It 

seems  to  have  been  contemplated  by  legis- 
lature in  framing  subdivision  2  of  this  sec- 
tion, applicable  to  Justices'  court,  that  Jus- 
tice shall  be  relieved  from  ever  deleffatlnsr 
trying  duty  of  decidingr  on  question  of  his 
own  disqualification,  and  mere  fact  that 
suitor  in  his  court  makes  affidavit  of  his 
belief  that  such  Justice  is  biased  against 
him,  renders  it  imperative  upon  Justice  to 
transfer  case  to  some  other  disinterested 
officer. — People  v,  Compton,  128  Cal.  403, 
414,  56  Pac.  44. 

3.  Same— Tranafer  to  Jnatlce  oot  of  city, 
but  In  aaine  county. — There  was  nothingr  in 
section  12  of  act  to  reincorporate  city  of 
San  Diegro  (Stats.  1875-76,  p.  812>  showing 
that  this  section  and  section  836,  po8t.  are 
not  applicable   to  case  which  was  properly 
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brought  before  justice  of  that  city,  and  at 
special  instance  and  request  of  city  was 
transferred  to  Justice  out  of  city  but  in 
same  county.  That  act  does  not  say  that 
judgrment  shall  not  be  recovered  before  any 
justice  out  of  city. — Palmer  v.  Snyder,  67 
Cal.  105,  106,  7  Pac.  196. 

4.  Denial  of  motion— Effect  of  on  nubac- 
qnent  proceedlnKN. — Conceding  that  subdi- 
vision 2  of  this  .section  was  mandatory*  and 
that  defendant's  motion  for  change  of 
venue,  based  on  affidavit  stating  that  he 
believes  that  he  can  not  have  fair  trial  be- 
fore justice  by  reason  of  interest,  prejudice, 
and  bias  of  such  justice,  is  denied,  it  does 
not  follow  that  all  subsequent  proceedings 
are  without  jurisdiction. — Ritzman  v.  Burn- 
ham,  114  Cal.  522.  524,  625,  46  Pac.  379. 

5.  Imperative    duty    to    trnniifer    case. — 

Subdivision  2  of  this  section  is  found  in 
section  582  of  Practice  Act.  Place  of  trial, 
where  action  is  commenced  in  justices' 
court,  must  be  changed  when  either  party 
makes  and  files  an  affidavit  that  he  believes 
that  he  can  not  have  fair  and  Impartial 
trial  before  such  justice,  and  by  reason  of 
interest,  prejudice,  or  bias  of  justice.  Under 
this  law,  it  has  always  been  held  that  filing 


of  affidavit  in  conformity  with  Its  provi- 
sions makes'  it  duty  of  judge  to  transfer 
cause. — People  v.  Compton,  123  Cal.  403.  413, 
66   Pac.    44. 

6.  Same  —  Thonirli  it  tann  already  bees 
onee  chansed. — It  would  seem  that  upon 
filing  of  affidavit,  as  required  by  statute,  it 
would  be  duty  of  Justice  not  to  try  case, 
but  to  transfer  It;  and  fact  that  it  had  al- 
ready been  changed  once  can  make  r.o  dif- 
ference, as  object  of  law  is  to  provide 
parties  with  disinterested,  unprejudiced, 
and  unbiased  tribunal  to  adjudicate  their 
cause. — People  ex  rel.  Flagley  v.  Hubbard. 
22   Cal.   34,   37. 

As  to  limitation  on  right  to  chanse  place 
•f  trial,  see,   lyst,   S  834. 

7.  No  risht  to  etaanse  on  srovnd  of  resi- 
dence.— There  is  no  right  to  have  charnge 
of  place  of  trial  of  action  pending  in  Jus- 
tices* court  upon  ground  of^residence. — Pow- 
ell V.  Sutro.  80  Cal.  669.  561,  22  Pac.  308. 

8.  Proceed  ins  for  chanse  of  venae — 
What  la  not. — A  proceeding  for  transfer  of 
cause  from  state  to  federal  court  is  not  pro- 
ceeding for  change  of  venuo. — Ritzman  v. 
Burnham.  114  Cal.  622,  624.  626,  46  Pac.  379. 


§  834.  LIMITATION  ON  THE  RIOHT  TO  CHANOE.  The  place  of  trial 
can  not  be  changed,  on  motion  of  the  same  party,  more  than  once,  upon  any  or 
all  the  grounds  specified  in  the  first,  second,  and  third  subdivisions  of  the  pre- 
ceding section. 

History:     Enacted  March  11,  1S72. 

§  835.  TO  WHAT  COURT  TRANSFERRED.  When  the  court  orders  the 
place  of  trial  to  be  changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree  upon;  and  if  they  do  not  so  agree,  then  to  another 
justices'  court  in  the  same  county. 

History:     Enacted  March  11,  1872. 

§  836.    PROCEEDINOS  AFTER  ORDER  CHANOINO  PLACE  OF  TRIAL. 

After  an  order  has  been  made,  transferring  the  action  for  trial  to  another  court, 
the  following  proceedings  must  be  had . 

1.  The  justice  ordering  the  transfer  must  immediately  transmit  to  the  justice 
of  the  court  to  which  it  is  transferred,  on  payment  by  the  party  applying,  of 
all  the  costs  that  have  accrued,  all  the  papers  in  the  action,  together  with  a 
certified  transcript  from  his  docket  of  the  proceedings  therein; 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  to  whom  the  case  is 

transferred  has  thereafter  the  same  jurisdiction  over  the  action  as  though  it  had 

been  commenced  in  his  court. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  StaU.  and  Amdts.  1900-1,  p.  166,  held  unconstitu- 
tional, see  history,  1 5  ante;  amendment  approved  March  22,  1907, 
Stats,  and  Amdts.  1907,  p.  879,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  466. 

1.     CoBntroctloB  of  aectlOB. — This  section       his   office   outside   corporate   limits  of   such 
authorizes  an  action   to   recover   fine,   com-       city,  but  in   same  county. — Palmer  y,   Sny- 
menced  before  Justice  of  city  of  San  Dieffo,       der,  67  Cal.  106,  106,  7  Pac.  196. 
to  be  transferred  for  trial  to  Justice  havin^i 
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[Se. 


§  837.    EFFECT  OF  AN  ORDEB  OHANOINO  PLACE  OF  TRIAL, 
pealed.] 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900*1,  p.  167,  held  unconstitutional 
see  history,  {5  ante;  repeal  approved  March  22,  1907,  Stats,  and 
Amdts.  1907,  p.  879,  Kerr's  StaU.  and  Amdts.  1906-7,  p.  467. 

§  838.  TRANSFER  OF  OASES  TO  THE  SUPERIOR  COURT.  The  parties 
tc  an  action  in  a  justices'  court  can  not  give  evidence  upon  any  question  which 
involves  the  title  or  possession  of  real  property,  or  the  legality  of  any  tax, 
impost,  assessment,  toll,  or  municipal  fine ;  nor  can  any  issue  presenting  such 
qaestion  be  tried  by  such  court;  and  if  it  appear,  from  the  answer  of  the 
defendant,  verified  by  his  oath,  that  the  determination  of  the  action  will 
necessarily  involve  the  question  of  title  or  possession  to  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  the  justice  must 
suspend  all  further  proceedings  in  the  action  and  certify  the  pleadings,  and, 
if  any  of  the  pleadings  are  oral,  a  transcript  of  the  same,  from  his  docket  to 
the  clerk  of  the  superior  court  of  the  county ;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  superior  court  shall  have  over  the 
action  the  same  jurisdiction  as  if  it  had  been  commenced  therein;  provided, 
that  in  cases  of  forcible  entry  and  detainer,  of  which  justices'  courts  have 
jurisdiction,  any  evidence,  otherwise  competent,  may  be  give9,  and  any  ques- 
tion properly  involved  therein  may  be  determined. 

History:  Enacted  March  11,  1872,  founded  on  §  681  Practice  Act; 
amendment  approved  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  18. 


TBANSFEB  TO  SUPEBIOB  COUBT. 

1.  Action    for    damages    hy    trespassing 

stock — Less  than  three  hundred  dol- 
lars. 

2.  Action    for    damages    for    negligently 

killing  stock — Title,  etc.,  to  realty 
involved  —  Justices  *  court  without 
jurisdiction. 

S.  Same  —  Same  —  Necessarily   involves 
title  to  land. 

4.  Same  —  Same  —  Bemoval    of   cause  — 

Verified  answer  not  necessary,  when. 

5.  Action  of  forcible  entry  and  detainer. 

S-  8.  Action  of  unlawful  detainer. 

9.  Action  on  promissory  note — ^Defense  of 
failure  of  consideration. 

10.  Amendments  in  superior  court — ^Allow- 

ance of. 

11.  Same — Effect  of,  on  jurisdiction  of  su- 

perior court. 

12y  13.  Construction  of  section  —  As  to  pur- 
pose. 

14.  Same — ^No  evidence  can  be  received, 

when. 

15.  Improper  eertiflcation  of  cause — ^Effect 

of. 

16.  Insnflciency  of  affidavit. 

17,  18.  Jurisdiction,  in  general. 

19.  Jurisdiction  of  old  district  court. 
C-CP.— 127  2017 


20.  Jurisdiction  of  superior  court — ^Acqui- 
sition of. 

21.  Same — How  invoked. 

22.  Same — How  not  affected. 

23.  Same — Must  appear  on  face  of  plead- 
ings. 

24.  Same — Original  jurisdiction. 

25.  Same — Same — Not  conferred  by  filing 
of  pleadings  certified  by  justice. 

26.  Same — Same  —  Not  obliged  to  reverse 
and  remand,  when. 

27.  Same — Same — Whether    involution    be 
incidental  or  not. 

28.  Same — Becovery  of  city  taxes  in  police 
court. 

29.  Justice  of  the  peace  —  Can  not  sum- 
marily devest  himself  of  jurisdiction. 

30.  Same — ^Jurisdiction  of,  where  title  is 
not  in  issue. 

31.  Same — No  authority  to  certify,  when. 

82y33.  Same — Same — Suit  on  note  given  for 
"assessment." 

84y85.  Same  —  When   case   does   not   involve 
title  or  possession. 

86.  Opinions  of  witnesses  not  evidence  of 
title. 

37,  Befusal  of  justice  to  certify — Beview 
on  appeal. 

88,39.  Transfer  is  proper — Where  legality  of 
tax  is  involved. 
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40.  Same — ^Where  question  of  title  or  poo- 

session,  etc,  is  involved. 

41.  Transfer  of  cause  from  police  court. 
42, 43.  Same — Case  ovemilecL 

44.  Same  —  Ousting;  jurisdiction  of  police 

court. 

45.  Unverified  answer — ^Does  not  oust  court 

of  jurisdiction. 

46.  Same — Effect  of,  as  to  evidence. 

47.  Same — ^Facts  constitute  test  of  juris- 

diction. 

48.  Same — ^When  not  required. 

1.  Action  for  danuises  by  trespAafllnip 
•took— Leaa   than    tlireo    liandrod   dollars. — 

An  action  for  damages  of  less  than  three 
hundred  dollars  for  injuries  caused  by  tres- 
passing cattle  under  act  of  March  23,  1907, 
may  be  brougrht  In  Justices'  court.  The  "law- 
ful possession"  mentioned  in  that  statute 
means  only  peaceable  and  quiet  possession, 
or  "actual  possession,"  and  such  beings  a 
mere  incident  and  not  the  basis  of  the  ac- 
tion may  be  shown  in  the  Justices'  court. — 
Fisch  ▼.  Nice,  12  Cal.  App.  60,  62,  106  Pac. 
698. 

2.  Aotioa  for  damases  for  aeffllsently 
klUlair  stock— >Tltle»  etc.,  to  realty  InvolTed 
—  Jantleea'     coart.    wltkont     JarladlctloB« — 

Where  the  title  to  real  property  is  put  in 
issue  by  the  complaint,  if  it  is  necessarily 
involved  in  determining  the  cause  between 
the  parties,  it  follows  that  the  Justices' 
court  in  which  such  complaint  is  filed  has 
no  Jurisdiction  to  try  the  cause,  under  the 
provisions  of  above  section. — Cloudthirst  v. 
Southern  Pac.  R.  Co.,  —  Cal.  App.  — ,  193 
Pac.  796. 

S.  Same  -^  Saase  -»  Neeeaaariiy  IbvoItos 
title  to  land. — An  action  broug^ht  under  sec- 
tion 485  of  Civil  Code,  to  recover  damages 
against  a  railroad  corporation  for  nesH- 
gently  killing  stock  necessarily  involves 
the  ownership  or  possession  of  real  prop- 
erty, and  therefore  a  Justices'  court  has  no 
Jurisdiction  to  try  such  action. — Cloudthirst 
V.  Southern  Pac.  R.  Co.,  —  Cal.  App.  — , 
193  Pac.  796,  following  doctrine  in  Holman  v. 
Taylor,  81  Cal.  888;  Boyd  v.  Southern  Cal. 
R.  Co.,  126  Cal.  571,  58  Pac.  1046;  Wills  v. 
Southern  Pac.  R.  Co.,  31  Cal.  App.  723,  161 
4*ac.  601. 

4.  Same— Same— Removal  of  caaae— Ver^ 
Ifled  anawer  aot  neeeaaary,  when. — In  those 
:;ases  in  which  it  appears  from  the  face  of 
the  complaint  that  the  title  to  or  posses- 
sion of  real  property  is  necessarily  involved 
in  the  issues  presented,  the  defendant 
may  have  the  cause  removed  to  the  superior 
court  without  filing  a  verified  answer.  A 
verified  answer  is  required  in  those  cases 
only  in  which  the  want  of  Jurisdiction  of 
the  Justices'  court  does  not  appear  from 
the  face  of  the  complaint. — Cloudthirst  v. 
Southern  Pac.  R,  Co.,  —  Cal.  App.  — ,  193 
Pac  796. 

Aa  to  effeet   of  anawer  belnir  unverlfled, 

see  par.  461,  this  note. 
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6.     Action  of  forcible  entry  aad  detainer. 

— Statutory  provisions  relating  to  proceed- 
ings in  forcible  entry  and  detainer  in  this 
state  are  to  be  construed  to  include  pro- 
ceedings in  "unlawful  detainer."  To  sus- 
tain such  proceeding,  the  facts  must  show 
an  express  letting  of  the  lands  or  show  im- 
pliedly at  least  that  the  defendant  occu- 
pies as  a  tenant  of  the  plaintiff,  and  this 
must  be  something  more  than  a  mere  quasi 
tenancy. — Richmond  v.  Superior  Court,  9 
Cal.  App.  62,  64.  98  Pac.  67. 

6.  Action  of  nnlawfnl  detainer,  if   it   be 

found  that  the  defendants  were  not  the 
tenants  of  the  plaintiff,  the  action  must 
fail. — Richmond  v.  Superior  Court,  9  Cal. 
App.  62,  64,  98  Pac.  67. 

7.  In  action  of  unlawful  detainer,  the 
Justices'  court  has  Jurisdiction  to  try  the 
question  whether  or  not  the  relation  of 
landlord  and  tenant  existed.  In  order  to 
determine  whether  the  question  of  title  is 
involved. — Richmond  v.  Superior  Court,  9 
Cal.  App.  62,  66,  98  Pac.  67. 

8.  Where  the  action  is  for  unlawful  hold- 
ing over  after  the  lease  has  determined, 
the  title  may  become  involved  in  some 
cases,  and  where  this  is  the  case,  removal 
may  be  required,  but  each  case  is  to  be  con- 
strued with  relation  to  the  issues  neces- 
sarily involved  in  its  determination. — Rich- 
mond V.  Superior  Court,  9  Cal.  App.  62,  64, 
98  Pac.  67. 

O.  Action  on  proniiaaory  note— Defemae  of 
failure  of  conaideration. — ^Where  defendanL 
by  verified  answer  bases  his  defense  to  an 
action  on  a  promissory  note  upon  a  failure 
of  consideration  in  that  the  plaintiff  had  no 
title  to  property  contracted  to  be  trans- 
ferred, he  is  bound  to  offer  evidence  to 
show  the  plaintiff  was  not  the  owner  of  the 
real  property  and  the  court  was  required 
to  decide  whether  he  was  or  was  not  such 
owner  and  the  case  was  therefore  a  proper 
one  to  be  transferred  to  the  superior  court 
under  the  provisions  of  this  section. — I>un- 
gan  V.  Clark,  169  Cal.  30.  112  Pac.  718. 

10.  Amendmenta  in  anpertor  conrt-— ^Al- 
lowance of. — When  case  has  been  trans- 
ferred from  Justices'  court  to  superior  court 
under  provisions  of  this  section,  amend- 
ments may  be  allowed  to  same  extent  as  If 
action  had  been  commenced  in  superior 
court. — Baker  v.  Southern  Cal.  R.  Co.,  114 
Cal.  601,  606,  46  Pac.  604. 

11.  Same — Bffect  of,  on  Jnrladlctiom  off 
auperior  court. — When  case  commenced  in 
Justices'  court  has  been  certified  to  superior 
court  under  provisions  of  this  section,  any 
amendment  made  in  case  which  does  not 
eliminate  facts  upon  which  right  to  trans- 
fer of  case  to  superior  court  depended,  does 
not  affect  Jurisdiction  of  last  named  court. 
— Baker  v.  Southern  Cal.  R.  Co.,  114  Cal 
601,  606,  46  Pac.  604. 

12.  Conatmetion  of  aection^Aa  to  pvr- 
poae« — It  is  conceivable  that  author  of  this 
section  wa^  of  opinion  that  title  or  right 
to  possession  of  real  property  was  not  in- 
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volved  unless  an  issue  to  be  tried  was 
r&iBed,  but  conslderlngr  decisions  of  this 
court,  that  view  can  not  be  maintained.  It 
seeniA  tbat  defendant  could  not  make  such 
mn  Issue  save  by  verified  pleading^. — Boyd 
▼.  Southern  Cat.  R.  Co..  126  Cal.  571.  674, 
58    Pac.    1046. 


IS.  The  purpose  of  this  section  is  to 
secure  to  the  superior  court  the  rigrht  to 
heax*  and  determine  the  causes  that  are  by 
the  constitution  placed  within  its  jurisdic- 
tion.— Dunsan  ▼.  Clark,  159  Cal.  80,  112  Pac. 
718. 

14.      8sie     iWo   evidence   caa   be   received* 

nrh'eai^ — If  any  question  involving:  legality  of 
any  tsix.  Impost,  assessment,  toll,  or  munici- 
I>al  fine  is  made  in  case  origrinatm?  in 
Justices'  court,  it  must  be  by  answer,  veri- 
fied t>y  oath  of  defendant;  and,  unless  so 
raised,  no  evidence  as  to  such  legrality  can 
be  received. — ^Williams  v.  Mecartney,  69  Cal. 
566,   568,  11  Pac  186. 


■spgepsF  eerttteatlon   of   eanae— Bf- 

»<« — ^If  Justice  of  peace  improperly  cer- 
tifies case  to  superior  court,  case  is  legally 
superior  court  for  determination; 
no  jurisdiction  thereof,  superior 
court  commits  no  error  in  denying  motion 
for  cbanare  of  venue. — ^McAlister  v.  Tindal, 
1   Cal.   App.  286,  81  Pac.  1117. 


1«.  lassflleleBey  of  aflldavlt. — ^Affidavit 
for  transfer  of  case  from  justice  of  peace 
to  superior  court  under  this  section,  is  in- 
sufficient where  it  merely  ffives  statement 
of  opinion  of  affiant  that  title  of  real  estate 
would  be  brougrht  into  issue  on  trial.  Facts 
should  be  stated  from  which  such  conclu- 
sion -would  follow. — ^McAlister  v.  Tindal,  1 
Oal.   App.   286,  81  Pac.  1117. 

IT.  Jwisdlctles  la  ffeaeral. — Jurisdiction 
of  court  over  any  subject-matter  that  is  not 
included  within  its  general  jurisdiction 
must  appear  upon  record  of  its  proceeding's. 
— Ralsch  ▼.  Sausalito  L.  ft  F.  Co.,  131  Cal. 
2 IS,   217,   68  Pac.  846. 

18.  Jurisdiction  of  the  superior  court 
over  an  action  transferred  to  it  under  this 
section  can  not  be  affected  by  the  fact  that 
the  court  finds  agralnst  the  contention  of 
the  defendant. — Dungran  v.  Clark,  169  Cal. 
X0.  lis  Pac.  718. 

10.      ^nrisdletleB     of     old     district     cowrt 

under  this  section  was  special,  and  that 
court  could  hear  and  determine  cause  trans- 
ferred to  it  only  after  pleadings  before 
^QStlee  were  filed  with  its  clerk.  The  dis- 
trict court  had  jurisdiction  only  because 
pl^ji^IInffB  had  before  justice,  and  filed  with 
its  clerk,  presented  Issue  of  legality  of  va- 
lidity of  tax  or  impost;  and  it  could  then 
taike  Jurisdiction  only  for  purpose  of  tryiner 
■och  lasue,  and  where  amount  was  less  than 
three  hundred  dollars  justices'  court  had 
jorlsdictlon  to  pass  upon  every  other  issue. 
Such  action  had  to  be  tried  and  determined 
l2i  ^iiivtrlct  court  upon  pleadings  in  justices' 

^eurU City  of  Santa  Cruz  v.  Santa  Cruz  R. 

Co..  58  Cal.  143,  147. 


20.  JorladietloB  of  superior  eonrt  —  Ac- 
qslsItloB  of, — Superior  court  can  not  exer- 
cise Jurisdiction  in  any  instance  until  after 
it  has  acquired  it,  and  it  can  acquire  It  only 
in  mode  prescribed  by  statute.  Mere  fact 
that  justice  of  peace  certifies  to  county 
clerk  pleadiners  in  case  pending  before  him 
does  not  confer  jurisdiction  upon  superior 
court  of  matter  of  which  jurisdiction  has 
not  been  conferred  upon  it  by  constitution. 
Nor  does  it  acquire  jurisdiction  of  parties 
to  said  cause  by  thereafter  determininflr 
that  it  has  jurisdiction,  and  by  proceeding: 
in  trial  of  cause  and  rendering:  judgrment 
therein. — Arroyo  D.  &  W.  Co.  v.  Superior 
Court,  92  Cal.  47,  62,  27  Am.  St.  Rep.  91, 
28  Pac.  64. 

21.  Same— How  Isvoked. — Plaintiff  may 
invoke  Jurisdiction  of  superior  court  when 
title  or  right  of  possession  of  real  estate  is 
involved,  irrespective  of  amount  of  his 
money  demand,  by  allegringr  that  fact  in  his 
complaint  when  setting*  forth  matters  out 
of  which  question  arises;  but  when  his  de> 
mand  is  for  less  than  three  hundred  dollars, 
and  he  brings  an  action  therefor  in  justices* 
court  without  showing  that  such  question 
is  involved,  defendant,  if  he  would  invoke 
jurisdiction  of  superior  court,  must  comply 
with  procedure  authorized  therefor.  — 
Raisch  V.  Sausalito  L.  ft  F.  Co.,  181  Cal.  216, 
217,   68  Pac.  846. 

22;  Same— -Ho^ir  not  alfeeted.  —  Where 
case  has  been  certified  to  superior  court 
under  provisions  of  this  section,  and 
amended  complaint  in  case  shows,  upon  its 
face,  that  title  or  possession  of  real  prop- 
erty is  necessarily  involved  in  action,  juris- 
diction of  superior  court  is  not  affected. — 
Baker  v.  Southern  Cal.  R.  Co.,  114  Cal.  501, 

606.  46  Pac.  604. 

28.  Same— Most  appear  on  faee  of  plead- 
ings*— Jurisdiction  of  superior  court  must 
appear  on  face  of  pleadings  certified  to  it 
by  justice  of  peace,  and  any  amendment  of 
pleadings  which  would  show  that  justice 
had  jurisdiction  to  try  case  would  doubtless 
justify  court  in  remanding  it  —  Baker  v. 
Southern  Cal.  R.  Co.,  114  Cal,  601,  606,  46 
Pac.  604. 

24.  Same  —  Original  Jorlsdictlon. — Juris- 
diction exercised  by  superior  court  under 
this  section  is  original  and  not  appellate. — 
Baker  v.  Southern  Cal.  R.  Co.,  114  Cal.  601, 

607,  46  Pac.  604. 

28.  Same— Same^lVot  conferred  by  flllnv 
of  pleading*  eertMed  by  Jnstlee.^ — Jurisdic- 
tion exercised  by  superior  court  under  pro- 
visions of  this  section  is  original,  and  not 
appellate,  and  provision  in  this  section,  that 
**from  time  of  filing  such  pleadings  or  trans- 
script  with  clerk,  superior  court  shall  have 
over  action  same  jurisdiction  as  if  it  had 
been  commenced  therein,"  implies  that  if  it 
would  have  had  no  jurisdiction  over  action 
if  it  had  been  commenced  therein,  it  can 
have  no  jurisdiction  by  filing  of  pleadings 
certified  by  justice. — Arroyo  D.  ft  W.  Co.  v. 
Superior  Court,  92  Cal.  47,  61,  27  Am.  St. 
Rep.  91,  28  Pac.  64. 
2010 
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26.  Same— Same— Not  obliged  to  reverse 
aad  remaBd,  irlien*  —  Superior  court  has 
orlgrinal  Jurisdiction  of  all  questions  per- 
tainingr  to  possession  of  real  property;  and, 
where  an  action  was  commenced  in  jus- 
tices' court,  and  involved  title  and  posses- 
sion of  real  property,  and  an  appeal  was 
taken  to  superior  court,  the  superior  court 
may  act  in  matter  in  exercise  of  its  origrinal 
Jurisdiction,  and  is  not  obliged  to  reverse 
Judgrment  of  Justice  of  peace  and  remand 
case  for  purpose  of  having:  it  presented  to 
superior  court  under  this  action  in  order  to 
obtain  original  Jurisdiction  to  try  it,  as 
superior  court  has  such  origrinal  Jurisdiction 
without  this  circuitous,  dilatory,  and  vain 
process. — Hart  v.  Carnall-Hopkins  Co.,  103 
Cal.  182,  139,   140,  141,   37  Pac.  196. 


27.  Same  flame— Whether  tavolvtioa  he 
taeldentai  or  aot. — If  issue  of  title  or  pos- 
session is  80  involved  in  an  action  that  it 
must  be  decided  In  order  to  determine  case, 
superior  court  has  original,  and  supreme 
court  appellate.  Jurisdiction,  whether  in- 
volution may  be  said  to  be  incidental  or 
not. — ^Hart  v.  Carnall-Hopkins  Co.,  103  Cal. 
132,  142,  87  Pac.  196. 

28.  Same-— Reeovery  of  eltr  taxes  ta  po- 
lice court. — Superior  court  has  Jurisdiction 
of  an  action  to  recover  city  taxes  assessed 
against  property;  but  if  such  action  is 
brought  in  police  court,  which  renders 
Judgrment  therein,  and  appeal  is  taken  to 
superior  court,  last  named  court  has  no  ap- 
pellate Jurisdiction  in  matter,  because  Judg- 
ment of  police  court  is  void,  but  such  fact 
does  not  affect  original  Jurisdiction  of  supe- 
rior court,  notwithstanding:  irregrular  man- 
ner in  which  It  has  acquired  Jurisdiction 
over  parties. — City  of  Santa  Barbara  v.  El- 
dred,  95  Cal.  878,  881,  30  Pac.  562. 

29.  Justice  of  the  peace— Caa  not  svm« 
laarlly     devest     himself     of     Jvrlsdlctlon. — 

While  Justice  of  peace  has  Jurisdiction  to 
pass  upon  any  question  of  fact  or  of  law 
which  is  involved  in  trial  of  an  issue  prop- 
erly before  him,  so  that  his  Judgment  will 
be  binding  upon  parties  in  absence  of  ap- 
peal or  review,  yet  he  has  not  summary 
power  to  devest  himself  of  Jurisdiction  or  to 
transfer  cause  which  is  within  his  Jurisdic- 
tion to  tribunal  which  has  no  Jurisdiction 
to  determine  it. — Arroyo  D.  &  W.  Co.  v.  Su- 
perior Court.  92  Cal.  47,  60,  27  Am.  St.  Rep. 
91,  28  Pac.  54. 

80.  Same  Jurlsdictloa  of,  where  title  Is 
not  la  Issue. — Justices'  Jurisdiction  may  be 
sustained  in  tax  suit  where  title  to  real 
property  has  not  been  put  in  issue. — ^Willard 
City  V.  Woodland,  7  Utah  192,  198,  26  Pac. 
284. 

31.     Same-— No  authority  to  certify,  when. 

— Under  this  section  a  Justice  has  no  author- 
ity to  certify  pleadings  to  superior  court, 
nor  will  superior  court  obtain  Jurisdiction 
of  case  by  his  certifying  them  to  it,  unless 
defendant  shall  have  presented  in  Justices* 
court  an  answer,  verified  by  his  oath,  that 
question  mentioned  in  this  section  is  neces- 
sarily  involved  in  determination  of  action. 


When  case  is  thus  certified  to  superior 
court.  Jurisdiction  exercised  by  It  is  not  an 
appellate  Jurisdiction,  but  is  original  Juris- 
diction given  it  over  this  question  by  con- 
stitution.— Ralsch  V.  Sausalito  L.  &  F.  Co., 
131  Cal.  216,  217,  63  Pac  346. 

32.  Same— Same— Suit  on  note  given  for 
''asaessnicnt.'' — If  note  for  twenty-one  dol- 
lars is  executed  to  private  corporation  in 
payment  of  pretended  assessment  upon  its 
capital  stock  and  suit  is  brought  upon  note, 
and  defendant  attacks  note  upon  ground 
that  assessment  for  which  it  was  given  is 
Illegal,  Justices*  court  has  Jurisdiction,  not 
only  of  amount  in  controversy,  but  to  de- 
termine all  questions  relating  to  assess- 
ment, and  is  not  authorized  to  certify  plead- 
ings to  superior  court,  as  such  superior 
court  has  no  Jurisdiction  to  determine  ques- 
tion.— Arroyo  D.  &  W.  Co.  v.  Superior  Court, 
92  Cal.  47,  49.  60,  27  Am.  St.  Rep.  91,  28 
Pac.   54. 

33.  Term  "assessment"  used  in  article  VI 
section  6  of  constitution,  does  not  include 
instalments  or  "calls,"  which  are  some- 
times termed  assessments,  made  under  pro- 
vision of  Civil  Code  section  331  by  privat*- 
corporation  upon  Its  stockholders  In  ac- 
cordance with  agreement  upon  their  part, 
express  or  implied,  to  pay  Into  its  treasury 
amount  subscribed  by  them  to  Its  capital 
stock.  It  has  reference  to  such  assessments 
only  as  are  authorized  by  those  provisions 
of  constitution  which  relate  to  review  and 
taxation,  and  to  such  as  may  be  made  un- 
der authority  of  municipal  or  other  public 
corporation  for  purpose  of  meeting  cost  or 
expense  of  some  public  improvements.  A 
Justices*  court,  therefore,  has  full  power  to 
determine  all  questions  relating  to  an  as- 
sessment upon  corporate  stock,  when  such 
questions  are  brought  before  it,  and  amount 
is  within  its  Jurisdiction. — Arroyo  D.  &  W. 
Co.  V.  Superior  Court,  92  Cal.  47,  60,  27  Am. 
St.  Rep.  91,  28  Pac.  64. 

See  Kerr's  Cyc.  Civ.  Code.  2d  ed..  (331 
and  note. 

84.  Same^When  case  does  not  Involve 
title  or  possession. — Where  title  or  posses- 
sion of  real  property  is  incidentally  brought 
Into  action,  or  Is  only  collaterally  In  ques- 
tion, it  can  not  be  said  that  case  Involves 
title  or  possession. — Copertini  v.  Opper- 
mann,  76  Cal.  181,  184,  186,  18  Pac.  266. 

35.  In  action  to  recover  deposit  made  by 
purchaser  under  executory  contract  for  sale 
of  land,  by  which  he  agreed  to  purchase.  If 
title  was  good,  and  if  not,  that  deposit 
should  be  returned,  title  is  not  directly 
drawn  in  question  by  evidence  which  tends 
to  prove  averments  of  his  complaint,  and 
that  abstract  of  title  with  which  he  viras 
furnished  disclosed  that  "two  unpaid  mort- 
gages encumber  the  land,"  etc.,  and  that 
upon  ascertaining  fact  he  declined  to  com- 
plete purchase,  and  demanded  return  of 
money  which  he  had  paid. — Schroeder  v. 
Wittram,  66  Cal.  636.  638,  6  Pac.  737. 

86.  Opinions  of  witnesses  not  evidence  off 
title. — Opinions   of  witnesses  as  to   title    of 
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real  property  are  not  evidence  of  title. — 
Schroeder  ▼.  Wittram,  66  Cal.  636,  688,  6 
Pat  737. 

97.  Refujuil  of  JiMtlce  to  eertify— Review 
•■  appeaL — Refusal  of  justice  to  certify 
pleadings  to  hiSTlier  court,  when  it  ougrht  to 
be  done,  is,  if  followed  by  Judgrment  against 
defendant,  subject  to  review  on  appeal. — 
Clark  y.  Minnis,  KO  Cal.  609,  510. 

38.  Tranafer  is  proper— Wliere  legality 
•f  tax  is  involTCd.^ — Where  it  appears  from 
Rnjwer  of  defendant  in  Justices'  court,  veri- 
fied by  his  oath,  that  determinaion  of  ac- 
tion would  necessarily  Involve  legrallty  of 
license  tax  sued  for,  Justice  should  suspend 
proceeding:  ajid  certify  pleadings  to  supe- 
rior court. — County  of  Monterey  v.  Abbott, 
77  Cal.  541,  642,  18  Pac.  113,  20  Pac.  73. 

19.  If  defendant.  In  an  action  commenced 
In  Justices'  court,  flies  verified  answer,  in 
which  he  avers  illegality  of  taxes,  such  an- 
iver  makes  it  necessary  for  Justice  to  sus- 
pend all  further  proceedings,  and  certify 
?*se  to  superior  court. — Powell  v.  Sutro,  80 
Cal.  5S9.  660,  662,  22  Pac.  308. 

49.  Sane  — -  Wliere  avestlon  of  title  or, 
pwe— ton,  ete.«  Is  involved. — It  is  proper  to 
tranafer  an  action  brought  in  Justices' 
court,  where  an  answer  is  filed  alleging 
that  determination  of  action  necessarily  in- 
Tolves  question  of  title  to,  or  possession  of, 
real  property. — ^Baker  v.  Southern  Cal.  R. 
Co..  126  Cal.  616,  68  Pac.  1066. 

41.  Transfer  of  eanse  from   police   court 

to  district  court  was  authorized  under  this 
section  where  legality  of  tax  was  denied  by 
answer. — City  of  Santa  Barbara  v.  Stearns, 
SI  CaL  499,  601. 

42.  SasM— Case  overrnled. — This  section 
aothorlzes  transfer  of  cause  from  police  * 
court  to  superior  court,  where  answer 
raises  an  Issue  as  to  legality  of  tax  sought 
to  be  recovered,  and  It  Is  duty  of  court  to 
transfer  action  to  superior  court  for  trial 
Bpon  such  answer  being  filed.  —  City  of 
Santa  Barbara  v.  Eldred,  96  Cal.  378,  380, 
30  Pac.  562. 

4S.  OverrvllBKi  City  of  Santa  Cruz  v. 
Sanu  Cruz  R.  Co.,  66  Cal.  148,  148. 

44.  Sasie-— Onartlsff  Jvrisdtetlon  of  police 
t9mru — ^Where  an  action  is  brought  in  po- 
lice court   to    recover   city    taxes   assessed 


against  property,  and  answer  discloses 
facts  which  require  transfer  of  cause  to 
superior  court,  police  court  is  ousted  of  its 
Jurisdiction,  from  time  of  filing  of  such  an- 
swer, to  proceed  further  upon  merits  pre- 
sented by  pleadings,  and  if  it  renders  Judg- 
ment, such  Judgment  is  void. — City  of  Santa 
Barbara  v.  Eldred,  96  Cal.  378,  380,  30  Pac. 
662. 

45.  Unverilied  answer-— Does  not  oust 
court  of  Jnrisdiction. — An  unverified  answer 
consisting  of  general  denial  of  allegations 
of  complaint  in  Justices'  court  and  motion 
to  transfer  action  to  superior  court  on 
ground  that  title  to  real  property  is  in- 
volved, does  not  oust  Justices'  court  of  its 
Jurisdiction.  The  Justice  is  called  on  to 
transfer  cause  only  when  verified  answer 
is  filed  as  required  by  this  section,  and, 
until  this  is  done.  Justice  does  not  err  in 
proceeding  with  cause. — Schroeder  v.  Wit- 
tram,  66  Cal.  636,  641,  6  Pac.  737. 

As  to  verilied  ansvrer  not  required  ivhere 
complaint  shows  want  of  Jurisdiction  on  its 
face*  see  par.  4,  this  note. 

46.  Same— Bffeet    of,    as    to    evidence. — 

Language  of  this  section  is  clear  and  ex- 
plicit to  effect  that  parties  are  not  allowed 
to  give  evidence  on  any  question  which  in- 
volves title  or  possession  of  real  property, 
and  is  mandatory  in  its  terms;  and  fact 
that  defendant  files  an  unverified  answer  is 
immaterial,  where  complaint. is  unverified, 
as  in  such  case  an  unverified  answer  raises 
every  issue  that  verified  answer  would. — 
King  V.  Kutner-Goldstein  Co.,  135  Cal.  65, 
68,  67  Pac.  10. 

47.  Same— Facts  constitute  test  of  Juris- 
diction.— It  is  an  elementary  principle  that 
facts,  and  not  verified  answer,  constitute 
final  test  of  Jurisdiction  upon  any  cause  of 
action  inaugurated  in  Justices'  court. — King 
V.  Kutner-Goldstein  Co.,  136  Cal.  66,  68,  67 
Pac.   10. 

46.  Same— l¥hen  not  reanired. — If  com- 
plaint itself  shows  that  question  of  title 
or  right  to  possession  of  real  estate  is  nec- 
essarily involved  In  an  action  brought  be- 
fore Justice  of  peace,  there  would  be  no 
propriety  in  requiring  verified  answer  be- 
fore case  could  be  transferred  to  superior 
court. — Boyd  v.  Southern  Cal.  R.  Co.,  126 
Cal.  671,  674.  68  Pac.  1046. 
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CHAPTER  11. 

MANNER  OF  COMMENCING  ACTIONS  IN  JUSTICES'  COURTS. 


I  839.     Actions,  how  commenced. 

§  840.     Summons  may  issue  inthin  a  year. 

§  841.     Defendant  m&j  waive  summons. 

i  842.  Parties  may  appear  in  person  or  by 
attorney. 

§  843.  When  guardian  necessary,  how  ap- 
pointed. 

i  844.  Summons,  how  issued^  directed  and 
what  to  contain. 


f  845.  Time  for  appearance  of  defendant. 

§  846.  Alias  summons. 

i  847.  Same.     [Within  a  year.] 

{  848.  Service  of  summons  outside  of  conntj. 

§  849.  Summons,    by   whom   served   and    re- 
turned. 

I  850.  Notice  of  hearing. 


§839.    ACTIONS,  HOW  OOIMDIENCED.    An  action  in  a  justice's  court  is 

commenced  by  filing  a  complaint. 

History:     Enacted  March  11,  1872;  amended  March  11,  1876,  Code 
Amdts.  1875-6,  p.  98. 


Aetlona  —  'When  deemed  pendlair. — See, 
post,  S  1049  and  note. 

Same— In  eltles  and  conntlea,  title,  etc. — 
See,  ante,  S  89  and  note. 

As  to  eomoneneement  of  aetiona,  senerallTf 

see,  ante,  99  860,  406  and  notes. 

Same  —  Jvatlcea'  eonrta* — See,  ante,  9  89 
and  note. 

Aa  to  bow  aetlona  are  eonimeneed,  see, 
ante,  9  406  and  note. 


As   to  Jnatleea'   eonrta    and   Joaticea,   see. 

ante,  99  86-116  and  notes. 

Aa  to  payment  of  feea  In  advance  In  Jsw- 
tleee'  eonrta,  see,  ante,  9  91  and  note. 

As  to  police  courts,  see,  ante,   9 121  and 
note. 

As  to  time  of  commencement  of  actions  In 
general,  see,  ante,  9  360  and  note. 

Aa  ^o  what  complaint  ninat  contain,  see, 
ante,  9  426  and  note. 


§  840.  StnSMONS  HAT  ISSUE  WITHIN  A  TEAR.  The  court  must  indorse 
on  the  complaint  the  date  upon  which  it  was  filed,  and  at  any  time  within  one 
year  thereafter  the  plaintiff  may  have  summons  issued. 

History:    Enacted  March  11,  1872. 

Aa  to  bow  complaint  nivat  be  Indorsed,  .  As  to  paxment  of  fees  In  adTanee  In  Jma* 
and  aa  to  wben  snmmons  mmr  be  laaaed,  and  tices'  courts  for  all  proceedings,  Issae  and 
bow  walTcd,  see,  ante,  9  406.  acrrlce  of  papers,  etc.,   see,  ante,   9  91   and 

note. 


§  841.  DEFENDANT  MAY  WAIVE  SUMMONS.  At  any  time  the  com- 
plaint is  filed,  the  defendant  may,  in  writing,  or  by  appearing  and  pleading, 
waive  the  issuing  of  summons. 

History:    Enacted  March  11,  1872. 


APPEARANCE— WAIVER. 

1.  Effect  of  special  appearance — As  to  juris- 

diction. 

2.  Legal  service  of  summons — Includes  what. 

3.  What  appearance  does  not  waive  defend- 

ant's rights. 

As  to  appeals  to  aaperlor  coorta»  see,  po8t> 
99  974-980  and  notes. 

Aa  to  appearaace,  aad  aotieea  of  appear- 
aaee,  see,  post,  {  1014  and  note. 

As  to  how  eomplalat  mast  be  ladorsed, 
aal  as  to  vrhea  sannnoaa  aiay  be  Isaaedt  see, 
ante.  S  406  and  note. 

Aa  to  powers  of  saperior  coart  oa  appeal, 

see,  post,  S  9S0  and  note. 
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As  to  waiver,  see.  ante,  5  406  and  note. 

As  to  whea  Jarladletloa  of  aetlon  la  ae- 
quired,  see,  ante,  8  416  and  note. 

SaaiBioas,  by  wbom  aad  bow^  served  aad 
retaraed. — See,  post.  S  849  and  note. 

1.  Effect  of  special  appearaaee— As  to  |«- 
rladlctlon. — The  Justice's  court  does  not  se- 
cure Jurisdiction  to  proceed  against  de- 
fendant corporation  by  reason  of  its  special 
appearance  for  purpose  of  moving  to  set 
aside  defective  service  of  summons. — South- 
ern Pac.  R.  Co.  V.  Superior  Court,  69  Cal 
471,  473. 

a.     Leval    service    of    saauaoaA— laeladc* 
what« — ^Legral    service    of    summons    whicb 
gives   Jurisdiction   of  person   of  defendant 
includes,  as  necessary  part  of  such  service! 


'1  it.  JLI»  C^  II.]       APPli:.iUA.\Cl!:  OF  FARTIBS— GUARDIAN,  APPOIMTUIfiNT. 
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service  of  complaint. — Southern  Pac.  R.  Co. 
▼.  Superior  Court,  59  Cal.  471.  478. 

3.  'Wrhjit  appearance  doea  act  waive  de« 
t^m^mmt*m  vightm, — ^Appearance  of  defendant 
in    action   brougrht   before   Justice   of  peace 


for  purpose  of  maklngr  motion  t:i  dismiss 
case  because  summons  was  dated,  issued, 
and  served  more  than  ten  days  before  its 
return,  does  not  waive  his  rights. — ^Deldes- 
heimer  v.  Brown,  8  Cal.  839,  340. 


§  842.    PASTIES  MAY  APPEAR  IN  PERSON  OR  BY  ATTORNEY.    Par- 

ties  in  justices'  courts  may  appear  and  act  in  person  or  by  attorney;  and  any 

person,  exc^t  the  constable  by  whom  the  summons  or  jury  process  was  served, 

may  act  as  attorney. 

History:     Enacted  March  11,  1872,  re-enactment  of  fi  534  Practice 
Act. 


APPBABANCE  IN  PERSON  OB  BY 
ATTORNEY. 

1.  Notice  of  appeal — Maj  be  signed  hj  whom. 

2.  Bi^ht  of  disbarred  attornej — To  practice 

in  justices'  courts. 

Aa  tm  a9p««l  from  Jadirment  of  Jnatlces'  or 
^•lic«  comrta  Is  a  cWU  aetloB»  see,  post, 
ft  974  and  note. 

Aa  <•  attoraeTM  and  eonaaelora  at  Iair»  in 
ral,  see,  ante,  S8  275-899  and  notes. 

Aa    to  'vrho  may  aot  appoar  as  attoracya 
«  Jaatleea  of  tlie  pcaeo,  see,  ante,  S  96 
ad  note. 


1.  Notice  of   appoal— May  be  alvaed  by 

wbomd — Statute  does  not  require  that  at- 
torney should  slfirn  notice  of  appeal  from 
justices'  court,  if  there  is  an  attorney  in 
the  case.  It  may  be  signed  by  party  or  any 
person  he  may  select  for  that  purpose. — 
Totton  ▼.  Superior  Court.  78  Cal.  87.  88,  IS 
Pac.  72. 

2.  Rtffbt  of  disbarred  attoraey— To  prac* 
tlce  la  Joatleea'  eovrta. — ^Disbarment  does  not 
take  away  the  rigrht  of  an  attorney  to  ap- 
pear in  the  Justices'  courts,  but  operates 
only  to  deprive  him  of  the  privileg^es  con- 
ferred by  his  license  to  practice  in  all  the 
courts  of  the  state. — Ex  parte  Hittson,  39 
CaL  App.  91,  178  Pac  149. 


§  843.  WHEN  OUABDIAN  NECESSARY,  HOW  APPOINTED.  When  an 
infant,  insane,  or  incompetent  person  is  a  party,  he  must  appear  either  by  his 
general  guardian  if  he  have  one,  or  by  a  guardian  ad  litem  appointed  by  the 
justice.  When  a  guardian  ad  litem  is  appointed  by  the  justice,  he  must  be 
appointed  as  follows : 

1.  If  the  infant,  insane,  or  incompetent  person,  be  plaintiff,  the  appointment 
must  be  made  before  the  summons  is  issued,  upon  the  application  of  the  infant, 
if  he  be  of  the  age  of  fourteen  years ;  if  under  that  age,  or  if  insane  or  incompe- 
tent, upon  the  application  of  a  relative  or  friend. 

2.  If  the  infant,  insane,  or  incompetent  person,  be  defendant,  the  appointment 

must  be  made  at  the  time  the  summons  is  returned,  or  before  the  answer,  upon 

the  application  of  the  infant,  if  he  be  of  the  age  of  fourteen  years  and  apply 

at  or  before  the  summons  is  returned ;  if  he  be  under  the  age  of  fourteen,  or  be 

insane  or  incompetent,  or  neglect  so  to  apply,  then  upon  the  application  of  a 

relative  or  friend,  or  any  other  party  to  the  action,  or  by  the  justice,  on  his  own 

motion. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  639  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  333; 
March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  18. 


§  S73  and  note. 


V«ar41«B  is  appointed.  Bee,  ante. 


That  an  infant  mast 

Bee,  ante,  8  372  and  note. 


appear  by  iraardlan. 


§844.     SX7MM0NS,  HOW  ISSUED,  DIRECTED,  AND  WHAT  TO  OON. 

The  summons  must  be  directed  to  the  defendant,  signed  by  the  justice, 
and  must  contain : 
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§  848.  SERVICE  OF  SUMMONS  OUTSIDE  OF  COUNTY.  The  summons 
can  not  be  served  out  of  the  county  wherein  the  action  is  brought,  except  in 
the  following  cases : 

1.  When  the  action  is  upon  the  joint  contract  or  obligation  of  two  or  more 
persons,  one  of  whom  resides  within  the  county ; 

2.  When  the  action  is  brought  against  a  party  who  has  contracted  in  writing 
to  perform  an  obligation  at  a  particular  place,  and  resides  in  a  diflferent 
county,  in  which  case  the  summons  may  be  served  in  the  county  where  he 
resides ; 

3.  When  the  action  is  for  injury  to  person  or  property,  and  the  defendant 
resides  in  a  different  county,  in  which  case  summons  may  be  served  in  the 
county  wherein  he  may  be  found  ; 

4.  In  all  cases  where  the  defendant  was  a  resident  of  the  county  when  the 
action  was  brought,  or  when  the  obligation  was  incurred  and  thereafter 
departed  therefrom,  in  which  event  he  may  be  served  wherever  he  may  be 
found ; 

5.  In  actions  of  forcible  entry  and  detainer,  or  to  enforce  and  foreclose  liens 

on,  or  to  recover  possession  of,  personal  property  situate  within  the  county. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24 
1874,  Code  Amdts.  187-3-4,  p.  333;  AprU  3,  1875,  Code  Amdts.  1875-6*, 
p.  99;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  167,  held  miconstitutional,  see  history,  {  5  ante;  amendment 
approved  March  22,  1907,  Stats,  and  Amdts.  1907,  p.  879,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  467;  March  13,  1909,  Stats,  and  Amdts.  1909, 
p.  355. 


SEBVIGE  OP  SUMMONS  OUTSIDB 
COUNTY. 

1.  Construction  of  section — Exception  to 

rule  that  summons  can  not  be  served 
out  of  county. 

2.  Same — Bepugnancy — ^Bepeals  by  impli- 

cation. 

8.  Improper  issuance  and  service  of  sum- 
mons. 

4.  Motion  to  set  aside  service — ^Burden  of 

proof. 

5.  Same — Jurisdiction    to    hear   and    de- 

cide. 

6.  Same — Should  be  granted,  when. 

7.  Same  —  What   does   not   foreclose   in- 

quiry. 

8,9.  Service  made  outside  of  county — Sub- 
division 2. 

10.  Same — Oral  contract  basiB  of  action — 

Does  not  confer  jurisdiction. 

11.  Same  —  Same  —  Default    judgment  -^ 

Execution  —  Burden    on    execution- 
creditor. 

12, 13.  Same  —  Same  —  Same  —  Injunction 
— Sufficiency  of  complaint. 

14.  Same — Same  —  Same  —  Proper    proce- 

dure. 

15.  Waiver  of  question  of  jurisdiction. 
See,  post,  §  1103  and  note. 


1.  ConatmctloB  of  section — ^Bxceptlom  to 
role  iltmt  anmiiioBo  ean  not  be  serredi  oat  of 
county. — Subdivision  2  of  above  section  Is 
an  exception  to  fireneral  rule  that  summons 
can  not  be  served  out  of  county  of  Justice 
before  whom  action  is  brought.— Cole  ▼. 
Fisher,  66  Cal.  441,  442,  6  Pac.  916. 

2.  Same— Repna^Bancy— Repeals  by  Impli- 
cation. — ^There  is  no  repuernancy  between 
above  section  and  sections  106,  832,  subdivi- 
sion 7,  ante.  Repeals  by  implication  are  not 
favored,  and  there  is  nothing  to  support  im- 
plication that  this  and  next  succeeding  sec- 
tion were  repealed  by  amendment  of  sec- 
tion 106,  ante,  in  1880. — Cole  v.  Fisher  66 
Cal.  441,  448,  5  Pac.  915. 

S.  Improper  issuance  and  service  of  nmia- 
mens. — A  summons  improperly  issued  or 
served,  remedy  is  by  a  motion  to  quash 
the  service,  if  that  be  denied  by  review 
on  appeal. — Burgre  v.  Justices'  Court,  11  Cal 
App.  218,  215,  104  Pac.  581. 

4 

4.  Motion  to  set  aside  service— BnrdcM  of 
proof. — ^Upon  defendant's  motion  to  set 
aside  service  of  summons  made  upon  him  in 
county  other  than  that  in  which  action  is 
pendinsr.  burden  of  proving:  improper  serv- 
ice is  upon  him,  and  he  should  be  required 
to  present  clear  case. — History  Co.  ▼.  Li^ht 
97  Cal.  56.  57,  81  Pac.  627. 

5.  Same— Jurisdiction  to  ^ear  and  decM^. 

— ^Upon    defendant's    motion    before    Justice 
of  peace   to  set  aside  service  of  summons 
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made  upon  him  In  county  other  than  that 
in  'Which  action  was  pendingr,  Justice  has 
Jurisdiction  to  hear  and  decide  motion,  and 
decision  thereon  will  not  he  reversed  or 
annulled  upon  certiorari,  no  matter  whether 
it  "waB  right  or  wrongr  on  evidence  before 
him. — History  Co.  v.  Light,  97  Cal.  67,  58,  81 
Pac.  627. 

€L      Sasae     Shoald  be  sraated,  wkeSd — ^It  is 

clear  that  defendant  has  right  to  present 
motion  before  Justice  of  peace  to  set  aside 
service  of  summons  made  upon  him  in 
county  other,  than  that  in  which  action  is 
pending,  and,  when  such  motion  is  properly 
made  upon  affidavits  showing  ground  there- 
for, !t  should  be  granted. — History  Co.  v. 
Light.  97  Cal.  56,  57,  81  Pac.  627. 

7.  Sanie  "What  does  aot  foreelose  la- 
«alrx« — Upon  defendant's  motion  to  set 
aside  service  of  summons  made  upon  him  in 
rounty  other  than  that  in  which  action  was 
pending,  fact  that  verified  complaint  filed  in 
action  alleges  that  contract  sued  upon  was 
to  be  performed  by  defendant  therein  in 
county  in  which  such  action  was  brought, 
does  not  foreclose  all  inquiry  as  to  fact  and 
deprive  Justice  of  peace  of  Jurisdiction  to 
pass  upon  truth  of  that  allegation. — His- 
tory Co.  V.  Light,  97  Cal.  56,  57,  81  Pac.  627. 

8L  Service  aiade  outside  of  connty— Sab« 
divlaloa  2« — Where  a  sheriff  is  called  upon 
to  Justify  the  levying  of  an  execution  as  a 
result  of  a  Judgment  rendered  by  default 
made  upon  service  of  a  summons  made 
outside  ttie  county,  it  must  be  affirmatively 
nhown  that  the  Justices'  court  had  Jurisdic- 
tion. In  making  such  proof  it  is  essential 
to  sho^ir  that  the  action  was  such  as  is  pro- 
vided in  this  subdivision,  which  alone  would 
warrant  the  service  of  the  summons  out- 
side the  county. — ^Newman  v.  Barnet,  165 
CaL  423.   182  Pac.  588. 

9.  The  burden  of  proof  is  upon  the  de- 
fendant to  show  that  he  was  not  a  resident 
of  the  county  where  he  was  served,  on  a 
motion  to  set  aside  a  Judgment  by  default. 
— Roberts  v.  Justices'  Court,  29  CaL  App. 
768,  157   Pac.  511. 

18l  9aase— Oral  coatrsct  basis  of  action-^ 
Oeca  aot  ceafer  Jarlsdictioa. — ^Under  the 
provisloixs  of  the  above  section,  where  a 
suit  is  brought  upon  an  oral  contract  to  be 
performed  within  the  county,  service  upon 
a  defendant  outside  of  the  county  does  not 
confer  lurisdiction  upon  the  Justices'  court 
to  enter  default  Judgment. — Smith  v.  Ross, 
—  CaL  App.  — ,  191  Pac.  974. 

tl.  gaie  Basie— Default  Judsmeat — ^Ex- 
eeatlaa"   Paidea    aa    czeeatioa-creditor« — ^A 

Justices'  court  being  of  limited  Jurisdiction, 
one  relying  on  its  Judgment  must  show 
afBrmatlvely  every  fact  necessary  to  con- 


fer Jurisdiction. — Smith  v.  Ross,  —  Cal.  App. 
— ,  191  Pac.  974,  following  doctrine  In  Row- 
ley V.  Howard,  28  Cal.  401. 

• 

As  to  afflrmative  proof  of  Jarlsdictioa  be- 
tas required,  see,  post,  §$  849,  note  pars.  1, 
859.  note  pars.  26  et  seq. 

12.  Same  —  Same  —  Same  —  Injunetloa— . 
SulilcleBcy  of  cooaplslnt* — Where  action  is 
brought  upon  an  oral  contract  to  be  per- 
formed within  the  county,  service  of  process 
is  made  upon  the  defendant  out  of  the 
county,  default  judgment  taken,  a  tran- 
script filed  in  the  county  of  residence  of  the 
defendant,  an  execution  issued  thereon;  in 
an  action  to  enjoin  the  sheriff  from  pro- 
ceeding to  execute  the  writ  of  execution  a 
complaint  which  fails  to  allege  and  show 
that  the  plaintiff,  who  is  execution-defend- 
ant, has  not  a  plainer,  speedier,  and  more 
adequate  remedy  at  law,  than  in  equity,  it 
will  be  insufficient  to  warrant  the  injunc- 
tive relief  sought. — Smith  v.  Ross,  —  Cal. 
App.  — ,  191  Pac.  974. 

See,  also,  post,  §  859,  note  Part  III. 

13.  Upon  authority  it  was  determined  in 
this  state  as  early  as  1887  that  injunction 
will  not  lie  to  restrain  the  enforcement  of 
an  execution  issued  on  a  default  Judgment 
in  a  Justices'  court  In  a  suit  where  the  Jus- 
tice had  not  acquired  Jurisdiction,  for  the 
reason  that  the  defendant  has  an  adequate 
remedy  at  law  by  motion  in  the  Justices' 
court  to  set  aside  the  execution. — Smith  v. 
Ross,  —  Cal.  App.  — ,  191  Pac.  974,  follow- 
ing doctrine  in  Luco  v.  Brown.  73  Cal.  8,  2 
Am.  St.  Rep.  772,  14  Pac.  866. 

14.  Sasie  Same  Saate— Proper  proeed* 
ure< — In  a  case  in  which  the  circumstances 
exist  set  forth  in  paragraph  13  above,  the 
proper  method  of  procedure  of  the  Judg- 
ment-defendant will  be  to  apply,  by  motion, 
in  the  Justices'  court  rendering  the  default 
Judgment  to  have  that  Judgment  set  aside 
for  want  of  Jurisdiction  of  the  Justice  to 
render  it  and  on  denial  of  the  motion  he 
could  obtain  relief  on  appeal  from  the  or- 
der denying  the  motion,  or  might  possibly 
secure  injunctive  relief. — Smith  v.  Ross,  — 
Cal.  App.  — ,  191  Pac.  974. 

As  to  relief  la  equity  after  dcalal  of  mo- 
tloa  to  open  default,  see,  post,  {  859,  note 
pars.  27  et  seq. 

ISi     Waiver  of  questloa  of  Jurladlctloiid — 

If  motion  is  made  to  dismiss  action  in  Jus- 
tices' court,  on  ground  of  want  of  Jurisdic- 
tion in  court  to  try  case,  defendant's  in- 
voluntarily consenting  to  and  withdrawing 
their  motion  to  dismiss  case  and  going  to 
trial  on  merits,  is  waiver  of  question  of 
Jurisdiction  raised  on  motion  under  this 
section  where  action  is  in  Its  nature  per- 
sonal.— ^Luco  V.  Superior  Court,  71  Cal.  555, 
556,  12  Pac.  677. 


§848.  SUMMONS,  BY  WHOM  SERVED  AND  EETURNED.  The  sum- 
mons may  be  served  by  a  sheriff  or  constable  of  any  of  the  counties  of  this 
state  or  by  any  other  person  of  the  age  of  eighteen  years,  or  over  not  a  party 
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to  the  action.  When  a  summons  issued  by  a  justice  of  peace  is  to  be  served  out 
of  the  county  in  which  it  is  issued  the  summons  must  have  attached  to  it  a 
certificate,  under  seal  by  the  county  clerk  of  such  county  to  the  effect  that  the 
person  issuing  the  same  was  an  acting  justice  of  the  peace  at  the  date  of  the 
summons  and  must  be  served  and  returned  as  provided  in  title  five,  part  two  of 
the  code,  or 

It  may  be  served  by  publication  and  sections  four  hundred  and  thirteen  and 
four  hundred  and  twelve  so  far  as  they  relate  to  the  publication  of  summons 
are  made  applicable  to  justices'  courts,  the  word  justice  being  substituted  for 
the  word  judge  wherever  the  latter  word  occurs. 

History:  Enacted  March  11,  1872,  founded  on  SS  542  61?  ra 
amended  1860;  and  §164  Practice  Act;  amendment  aDnrovVd  M«r^ 
28,  1874,  Code  Amdts.  1873-4.  p.  407;  March  10,  l?9l7s?X  and  A^d^^^ 
1891,  p.  51;  by  Code  Commission,  Act  March  8  1901  Stats"  aSd  A^dta' 
1900-1,  p.  168.  held  unconstitutional,  see  history,  §  5  ant?'  amGndmlnt 
re-enacted  February  28,  1905,  Stats,  and  Amdts.  1905,  p  '27. 

In  Justlcea-  court  that  an  action  has  been 
commenced  against  him,  to  end  that  Juris- 
diction of  his  person  may  be  obtained  are 
mandatory  and  must  be  strictly  pursued, 
and  failure  to  observe  them  in  any  material 
manner  will  prevent  court  Issuinff  summons 
from  obtaining  Jurisdiction  of  defendant's 
person.— State  ex  rel.  Reagan  v.  Harrinar- 
ton,  31  Mont.  294,  78  Pac.  484.  485. 

4.  JnrlsdlctloB  Is  .iTea  by  service. Ju- 

rlsd  ction  of  person  of  sole  defendant  in 
Justices'  court  is  obtained  by  service  of 
summons  and  copy  of  complaint.— Southern 
Pac.   R.  Co.  V.  Superior  Court.   59   Cal.    471. 

5.  Lesal    .ervfee    laclndes,    what— Lec^al 

service   of  summons  Includes,  as  necessary 
part  of  such  service,   service  of  complain; 
^outKern  P.e.  K.  C.  .  Superior  oT.lT.^ 

«•     PnblleatioB  of  ■ammoiui— Aadav(#  - 
«al,«I.-To     entitle     plaintiff     In     JustlcT," 
court  to  have  summons  by  publication     t' 
must  make  and  file  with  Justice  affldavu  r« 
quired  by  law.  which  must  show  that  causl 
of  action  exists  In  his  favor  and  against  d^ 
fendant;  and  unless  affidavit  does  show   thiV 
summons  is  unauthorized  and  void.— Hia,!:: 
V.  Carr.  H  Cal.  641,  646.  «»aler 

See,  ante,  }{  412,  413  and  notes. 

T.    Samfr— Order  for,  i.  not  lavalid.  »fc._ 

—In  Justices-  court  an  order  for  publicaTio^' 
of  summons  is  not  Invalid  because  it  ^1°" 
not  state  that  paper  designated  ia  ".^^' 
Ukely  to  give  notice  to  person  tcT  k* 
8erved."-Seaver   v.    Fitzgerald.   2S    Cut.     ss. 

8.     Same— Proof  of  fac«_Ret«„_p 

cation  of  summons  Issued  by  Justice  I 
peace  may  be  proved  by  affidavit  of  dm^ 
clpal  clerk  of  publishers  of  newspaper  «": 
fact  that  copy  of  summons  had  been  -^"^ 
deposited  in  postoffioe  and  properly  I,  *"»*' 
may  be  proved  by  affidavit  of  com^*»*"* 
Witness.  This  is  proper  mode  of  pr<^f  °» 
such  facts,  and  return  of  such  factr^."*^ 
dorsed  on  siimm/^r.»  k,. ,.       **^«.8,     in- 


SERVICE  AND  RETURN  OF  SUMMONS- 
BY  WHOM  MAY  BE  MADE. 

'      1.  Affirmative  proof  of  jurisdiction  required. 

2.  Construction  of  section. 

3.  Same — Provisions  are  mandatorj, 

4.  Jurisdiction  is  given  by  service. 

5.  Legal  service  includes,  what. 

6.  Publication    of    summons  —  Affidavit    re- 

quired. 

7.  Same — Order  for,  is  not  invalid,  when., 

8.  Same— Proof  of  facts— Return. 

9.  Same — Summons  is  returnable,  when. 

10.  Return — In  San  Francisco. 

11.  Same — ^Presumption. 

12.  Same — What  is  good. 

1.  Afllrmative  proof  of  Jariedlctlon  re- 
quired.— Where  title  under  execution-sale 
Is  claimed,  under  default  Judgrment  in  a 
justices'  court,  inasmuch  as  such  courts  are 
of  special  and  limited  Jurisdiction,  affirma- 
tive proof  of  such  Jurisdiction  is  required, 
involving:  proof,  In  the  case  of  a  default 
judsrnient,  where  summons  was  served  out- 
side the  county  in  which  it  was  Issued,  that 
the  certificate  of  the  county  clerk  was  at- 
tached thereto,  as  herein  provided,  statin? 
that  the  person  Issuing:  the  summons  was, 
at  the  date  of  issue,  an  acting:  Justice  of  the 
peace,  since  without  such  certificate  no 
valid  service  of  summons  out  of  the  county 
of  Issuance  should  be  made. —  Ferg:uson  v. 
Basin  Consol.  Mines.  162  Cal.  715,  93  Pac. 
867. 

A«  to  burden  of  proof  belnff  on  execution- 
creditor,  see.  ante,  S  848,  note  par.  11. 

2.  Construction  of  section. — This  section 
is  same  in  effect  as  Montana  Code  of  Civil 
Procedure  section  1610  (5  7003  Rev.  Codes). 
— State  ex  rel.  Reagran  v.  Harringrton,  81 
Mont.  294,  78  Pac.  484.  486. 

S.     Same*- Provisions    are    mandator?-. 

Statutory  provisions  prescribing:  method  by 
which   resident  defendant  shall  be  notified 
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ifl   not   necessary   in   such  case.*— Seaver   v. 
Fltxarerald,  28  Cal.  85,  91. 

••  Saaie— Sluumoiui  In  retiiniablc»  Wben. 
— Under  this  section  and  Practice  Act  sec- 
tion 641  (ante,  S  845),  a  summons,  where  it 
is  required  to  be  published,  may  be  made 
returnable  more  than  ten  days  from  Its 
date. — Seaver  v.  Fltzgrerald,  23  Cal.  85,  92; 
Hlsler  V.  Carr,  84  Cal.  641,  646. 

14lu  Retarm-^Ia  Saa  Francisco* — ^That 
summons  issued  from  Justices'  court  of  city 
and  county  of  San  Francisco  may  be  served 
and  returned  as  provided  in  sections  405- 
41 S,  Ante. — See  act  approved  April  8,  1876, 
StatB.  1876-6.  p.  855. 

XI*  Saaie— -PresmnptloBd — Return  of  Jus- 
tioe'B  summons  is  presumed  to  show  all  that 
"vras  done  by  person  makingr  service. — State 


ex  rel.  Reagran  v.  Harrington,  81  Mont  294, 
78  Pac.  484,  485. 

12.  Same— Wkat  is  arood. — ^While  Justices' 
courts  are  inferior  courts  of  limited  Juris- 
diction, and  their  Jurisdiction  must  affirma- 
tively appear  or  their  Judgments  will  be 
absolutely  void,  and  while  no  intendments 
can  be  indulgred  in  favor  of  Jurisdiction  of 
such  courts,  yet,  within  these  rules,  return 
of  service  of  summons  and  complaint  on  de- 
fendant as  follows:  "I  hereby  certify  that  I 
have  served  within  summons  by  delivering 
a  copy  thereof  together  with  true  copy  of 
complaint  personally  at  township  and 
county  of  Los  Angeles  this  twenty-flfth  day 
of  April,  1879.  W.  Bettls,  Constable,  etc." 
is  good,  and  will  support  Judgment  by  de- 
fault.—Cardwell  V.  Sabichi,  59  Cal.  490,  493. 


§  850.  NOTICE  OF  HEASINa.  When  all  the  parties  served  with  process 
shall  have  appeared,  or  some  of  them  have  appeared,  and  the  remaining 
defendants  have  made  default,  the  justice  must  fix  the  day  for  the  trial  of  said 
canse,  whether  the  issue  is  one  of  law  or  fact,  and  give  notice  thereof  to  the 
parties  to  the  action  who  have  appeared,  but  in  case  any  of  the  parties  are 
represented  by  an  attorney,  then  to  such  attorney;  provided,  however,  that 
vrhere  a  party  has  appeared  in  person,  such  party  shall  leave  with  the  justice 
or  justice's  clerk,  and  the  same  shall  be  entered  upon  the  register  in  the  action, 
an  address  where  service  of  the  notice  of  hearing  of  such  matter  may  be  made ; 
provided,  further,  that  such  notice  shall  be  personally  served  on  said  person 
if  he  can  be  found  at  said  address,  but  in  case  said  person  can  not,  after  due 
diligence,  be  found  at  said  address  and  such  fact  appears  by  affidavit  to  the 
satisfaction  of  the  court  or  a  judge  thereof,  then  the  service  of  such  notice  may 
be  by  registered  mail  and  in  the  manner  hereinafter  provided  for  service  of 
notice  by  mail.  Such  notice  shall  be  in  writing,  signed  by  the  justice,  and 
substantially  in  the  following  form,  filling  blanks  according  to  the  facts  c 

[Form  of  notice.]    In  the  justice  court, township  (or  city,  or 

city  and  county),  county,  or  city  and  county  of ,  state  of  Cali- 
fornia. 

plaintiff,  v defendant. 

To  plaintiff,  or attorney  for  plaintiff,  and  to 

defendant,  or attorney  for  defendant. 

You  and  each  of  you  will  please  take  notice  that  the  undersigned  justice 
of  the  peace  before  whom  the  above-entitled  cause  is  pending,  has  set  for 

hearing  the  demurrer  of ,  filed  in  said  cause  (or  has.  set  the  said 

cause  for  trial,  as  the  case  may  be),  before  me  a  my  office  in  said  township  (or 

city,  or  city  and  county),  at o'clock m.,  on  the  *.i...  day  of 

19 

Dated  this day  of ,  19. .. 

(Signed)  , 

Justice  of  the  peace. 

[Service  of  notice.]  Said  notice  shall  be  served  by  mail  or  personally.  When 
icrved  by  mail  the  justice  of  the  peace  shall  deposit  copies  thereof  in  a  sealed 
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envelope  in  the  post-office  at  least  ten  days  before  the  trial  or  hearing  addressed 
to  each  of  the  persons  on  whom  it  is  to  be  served  at  their  place  of  residence  and 
the  postage  prepaid  thereon ; 

[Service  by  mail.]  provided,  that  such  notice  shall  be  served  by  mail  only 
when  the  person  on  whom  service  is  to  be  made  resides  out  of  the  county  in 
which  said  justice's  court  ia  situated,  or  is  absent  therefrom  or  has  appeared  in 
person.  When  personally  served  said  notice  shall  be  served  at  least  five  days 
before  the  trial  or  heai^ng  on  the  persons  on  whom  it  is  to  be  served  by  anv 
person  competent  and  qualified  to  serve  a  summons  in  a  justice's  court,  and 
when  personally  served  it  shall  be  served,  returned  and  filed  in  like  manner  as 
a  summons.  When  a  party  has  appeared  by  attorney  the  notice  may  be  served 
in  the  manner  prescribed  by  subdivision  one  of  section  one  thousand  eleven  of 
this  code. 

[Docket  entries.]    The  justice  shall  enter  on  his  docket  the  date  of  trial  or 

hearing;  and  when  such  notice  shall  have  been  served  by  mail  the  justice  shall 

enter  on  his  docket  the  date  of  mailing  such  notice  of  trial  or  hearing  and 

such  entry  shall  be  prima  facie  evidence  of  the  fact  of  such  service.    The  parties 

are  entitled  to  one  hour  in  which  to  appear  after  the  time  fixed  in  said  notice 

but  are  not  bound  to  remain  longer  than  that  time  unless  both  parties  have 

appeared  and  the  justice  being  present  is  engaged  in  the  trial  of  another  cause. 

History:  Enacted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  Amdts.  1875-6,  p.  199;  by  Code  Commission,  Act  March  sl 
1901,  Stats,  and  Amdts.  1900-1,  p.  168,  held  unconstitutional,  see  his- 
tory, 8  5  ante;  amendment  approved  March  23,  1901,  Stats,  and  Amdts 
1900-1,  p.  598;  March  1,  1905,  Stats,  and  Amdts.  1906,  p.  33;  April 
16,  1913,  p.  234;  May  24,  1917,  Stats,  and  Amdts.  1917,  p.  190.  In 
effect  July  27,  1917. 

NOTICE  OF  HEARING.  aa  essential  to  the  authority  of  the  Justice 

to  proceed  upon  the  trial  of  the  case  aa    is 

1.  Appearance— Effect  —  Party    entitled    to       the    summons    and    return    of    the    service 

Jiotice.  thereof   to    his    entering   Judgment    by    dle- 

2.  Construction  of  section — In  general.  fault. — Elder    v.    Justices'    Court,    136    Cai, 

««  -TAo^.  M  %     '  ^  i.  ^64,   68  Pac.   1022;  Green  v.  Rosrers    18  c*»i 

3.  Same-Intention  of  legislature.  ^^p    g^g   5^5   ^23'  p^^   ^^^'  «^«^«^«'  "  c*l. 

4.  Same— Bight  to  show  want  of  notice.  ^    Co»str«etlo.  of  seetloii— i. 


5.  Default — Occurs,  when.  Provisions    of    this   section    have   reference 

6.  Fixing  day  for  trial— Evidence  as  to,  ad-  ^^^^  ^^  "trial"  as  is  authorised  by  nature 

missible  in  superior  court.  f  ^  appearance.     If  by  such  appearance    an 

-    a  XTTV  4.  issue  of  law  only  is  presented,  there  can  Ka 

7.  Same-When  not  necessary.  ,^,^,  ^,  ^^^^   ,^3^^    ^^^  ^^j^;   ^,"7^^^^^^ 

8.  Notice  of  day  fixed  for  trial— Can  not  be  not  be  had  unless  issue  of  fact  is  presented 

given  over  telephone.  after  trial  and  disposition  of  such  Issue   of 

9.  Same — Can  not  be  waived  by  telephone.  law. — Stewart    v.    Justices'    Court,   109    Ca.1. 

10.  Same  — Should  be   in  writing  and   form  ®1^'  ^^'^'  ^^  ^a^.  158. 

part  of  record.  ».     Same— Intentloii   of   levl«lat«re. This 

11.  Same — What  is  stiificient.  section,    requiring:   notice   of   day   fixed    for 

12.  Service  of  notice  of  day  fixed  for  trial—  ^^lal  to  be  given,  is  imperative,  because   no 

Is  jurisdictional  prerequisite.  ^^^    should    be    deprived    of    his    propertv 

13.  Same-Docket  entry  is  not  proof  of  no-  TlZ\T.nLn    Tr'^V'""  '^  ''''  ***^*""**- 

..  J  r  It    was   intention    of    legislature   to    relieve 

"  .  parties   to   actions   in   Justices'   courts   from 

14.  Same— Verbal  statement  of  service  of  no-  necessity  of  making  daily  inquiry  at  ju« 

tice  should  not  be  received.  tices'  office  to  learn  when  case  was  to    be 

1.     Appearance— Effect— Party  entitled  to  ^^i''*l*7"i°''®*  ^J"  i^^^^ces'  Court,  97  CaL  623, 

aotlce.-When  a  party  served  with  process  ^,^4    32  Pac.  575.  Elder  v  Justices'  Court.  136 

has  appeared,  he  Is  entitled  to  notice  of  the  ^^^^  3«*'  366,  68  Pac.  1022. 
time  fixed  by  the  Justice  for  the  trial  of  the  4*     Same — ^Kisht  to  ahow  want  of  notle^ 

cause,  and  such  notice  is  imperative,  and  is  — ^If  requirement  of   this  section    that   ii««  * 

2030  ^ 
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tfce  mnst  fix  day  for  trial  of  said  case  and 
notlfj  plaintiff  and  defendants  who  have 
appeared  thereof,  be  jurisdictional,  and 
time  for  appeal  has  elapsed  before  defend- 
ant has  notice  that  case  has  been  set  for 
trial,  and  trial  is  had  and  Judgment  en- 
tered agrftinst  him,  it  would  seem  to  be 
harsh  rule  which  would  preclude  him  from 
fhowingr  upon  certiorari  that  he  had  never 
had  any  notice  of  trial,  because  Justice  is 
not  required  to  enter  in  his  docket  any 
minute  of  service  of  notice  of  time  of  trial, 
nor  is  he  required  to  file  any  proof  of  such 
Mrvice. — ^Weimmer  v.  Sutherland,  74  Cal. 
:4I,  34S,  16  Pac.  849.      • 

Bk  Default— Oeevm  wkea  defendant  fails 
to  answer  or  demur  as  described  in  this 
section  and  section  871,  post. — ^Welmmer  v. 
Sutherland.  74  CaL  841,  S44,  16  Pac.  849. 

C  Ftzlns  day  for  trial  Bivtdence  as  to, 
■dainible  la  aiiperlor  coartd — ^Upon  appeal 
from  Judgment  of  Justice  of  peace.  It  is  hot, 
perhaps,  improper  for  superior  court  to  ad- 


sen  ts  that  case  shall  be  set. — Elder  v.  Jus- 
tices' Court,  186  Cal.  864,  867,  68  Pac  1022. 


IOl  Same— Should  be  in  vrrttlas  and  form 
part  of  record* — ^Notice  required  to  be  iriven 
by  this  section  should  be  griven  in  writing: 
and  form  part  of  record,  and  there  should 
be  entry  thereof,  and  also  mode  in  which 
it  was  griven,  in  Justices'  docket,  so  that 
there  may  be  affirmative  evidence  of  his 
authority  to  render  Judgment.  This  notice, 
and  proof  thereof,  are  as  essential  to  au- 
thority of  Justice  to  proceed  upon  trial  of 
case  as  is  summons  and  return  of  service 
thereof  to  his  entering  Judgment  of  default. 
The  giving  of  notice  is  duty  which  statute 
imposes  upon  Justice  before  he  has  any 
a\ithority  to  proceed  with  trial. — Jones  v. 
Justices'  Court,  97  Cal.  528,  526,  32  Pac.  672; 
Elder  v.  Justices'  Court,  186  Cal.  864,  366, 
68  Pac.  1022. 

11.    Same— What  Is  soilleleBt^—Under  this 


section,  it  is  sufficient  notice  of  day   fixed 
for  trial  where  defendant  has  appeared  by  V 
mit  evidence  of  constable  as  to  day  fixed  for  V  attorney,  if  such  notice  Is  given   to  attor- 
trial  of  case,  not  as  contradicting  record  of      ney   as  such,   and  defendant   is   notified   by 

him    thereof. — Grant    v.    Justices'    Court,    1 
Cal.  App.  883.  82  Pac.  268.  264. 

12,     Service    of    sotlee    of    day    llxed    for 
trial— « Is     JuHsdletioaal     prerequisite. — Los  ^ 

Angeles  v.  Young,  118  Cal.  296,  296.  62  Am. 
St.  Rep.  234,  60  Pac.  634. 

18.  Same— Docket  entry  Is  not  proof  of 
notice. — ^Mere  entry  In  Justices'  docket  that 
plalntlfTs  attorney  filed  affidavits  of  service 
of  notice  of  trial  is  not  evidence  that  they  ^ 
contained  proper  proof  that  such  notice  had 
been  given  to  defendant. — Jones  v.  Jus- 
tices' Court.  97  Cal.  623.  626,  82  Pac.  576. 

^    14.     Same— Verbal  statement  of  service  of 
notice  skovld  not  be  received. — ^While  It  Is 


Justice,  but  as  supplemental  thereto. — Los 
Angeles  v.  Young.  118  Cal.  296,  298,  62  Am. 
St  Rep.  284,  60  Pac.  684. 

7.  Saaae  — »  IVken  not  necessary. — Where 
defendants  file  demurrer  to  complaint,  and 
Justice  fixes  following  day  for  hearing  upon 
demurrer,  there  is  no  occasion  for  Justice  to 
fix  any  day  for  trial  other  than  -that  which 
he  has  already  fiked,  as  there  Is  no  issue  of 
fact  to  be  tried. — Stewart  v.  Justices'  Court, 
U9  CaL  616,  €17,  42  Pac.  168.       . 

8l  Hetlee  of  day  fixed  for  trial— Can  not 
W  given  over  telephone^ — A  valid  notice 
setting  cause  for  trial  can  not  be  given  by 
Justice  by  talking  over  telephone. — Elder  v.' 


Justices'   Court.   186   Cal.   864,    866.   68    Pac.  not  necessary  for  Justice  to  serve  notice  of 

^****  day  fixed  for  trial,  h«  ought  not  to  accept     ^ 

^    Same— -C«»    aot    be    waived    by    tele-  verbal  statement  of  plaintiff  that  such  no-  ^ 

pWne^ — As  notice  setting  case  for  trial,  un-  Uce   has    been    served     upon     defendant. — • 
Aer  this  section,  must  .be  in  writing,  It  can  ^/Jones  v.  Justices'  Court,  97  Cal.  623,  526,  32 

not  be  waived    by  conversation   over   tele-  Pac:  675;  Blder^v.  Justices'  Court,  186  Cal. 

plione  la  whlcti  defendant's  attorney  con-  864,  866.  68  Pac  1022. 
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CHAPTER  in. 

PLEADINGS  IN  JUSTICES'  OOUBTS. 


fi  851.    Form  of  pleadings. 

§  852.     Pleadings  in  justices'  courts. 

§  853.     Complaint  defined. 

§  854.  "When  demurrer  to  complaint  may  be 
put  in. 

§  855.     Answer.     [What  to  contain.] 

§  856.  If  the  defendant  omits  to  set  up  coun- 
ter-claim. 


§  857.    When  plaintifF  maj  demur  to  answer. 
§  857a.  When    affirmative   judgment   may   be 

rendered  for  defendant. 
§  858.    Proceedings  on  demurrer. 
§  859.    Amendment  of  pleadings. 
"  860.    Answer     or     demurrer     to     amended 

pleadings. 


§  861.    FORM. OF  PLEADINGS.    Pleadings  in  justices'  courts : 

1.  Are  not  required  to  be  in  any  particular  form,  but  must  be  such  as  to 
enable  a  person  of  common  understanding  to  know  what  is   intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing ; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this  title; 

4.  If  in  writing,  must  be  filed  with  the  justice ; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in  the  docket. 

History:   Enacted  March  11,  1872. 


PLEADINGS— FORM  OP. 

1.  Construction  of  section. 

2.  Pleadings — Not  required  to  be  in  any  par- 

ticular form. 

3.  Same — Construction — Conclusions  of  law  or 

fact. 

4.  Same — Issues  joined. 

5.  Same — Same — Cross-compiaint  not  allowed. 

6.  Same — Power    of   clerk   to   pass   on   suffi- 

ciency of  pleading. 

7.  Revocation  of  order  for  payment  of  money 

— Estoppel. 

8.  Rulings  in  action  on  appeal-bond. 

1.  Constroctlon  of  sectloii^ — ^Under  above 
section  as  it  formerly  eitood  (Practice  Act 
S  571),  it  was  not  required  that  an  answer 
to  verifled  complaint  should  controvert 
specifically  material  allegations  of  com- 
plaint.— Minturn  v.  Burr,  20  Cal.  48,  49. 

2.  PleadlnfTs— Not  recialred  to  be  In  any 
particular  form. — Pleading:  in  Justices'  court 
is  not  required  to  be  in  any  particular  form. 
It  is  sufficient  if  it  shows  value  of  claim 
asserted  by  plaintiff  against  defendant  in 
such  way  that  person  of  common  under- 
standing may  know  what  was  intended. — 
Aucker  v.  McCoy,  56  Cal.  524,  525. 

3.  Same  —  ConiitnictlOB  —  CobcIhsIobs  of 
law  or  fact. — Pleadings  in  justices'  courts 
are  not  required  to  be  in  any  particular 
form,  and  when  case  comes  before  superior 
court  on  appeal,  their  efTect  and  sufHciency 
are  to  be  judged  by  same  standard  as  when 
it  was  before  justice  of  peace.  In  constru- 
ing them,  when  they  come  under  consider- 
ation collaterally,  rule  excluding  conclu- 
sions of  law  as  no  proper  part  of  pleading 
does  not  apply.    Indeed,  it  may  be  doubted 


if,  for  purpose  of  exhibiting  contentions  of 
respective  parties  in  cases  in  justices' 
courts,  conclusions  either  of  law  or  fact 
are  not  always  to  be  given  full  effect  in  any 
subsequent  review  of  proceedings. — Koehler 
V.  Holt  Mfg.  Co.,  146  Cal.  335,  338,  80  Pac 
73. 

4,  9ame»>I«Miie«  Joined. — As  a  matter  of 
pleading  in  the  justices'  court,  the  facts  set 
forth  In  the  answer  of  appellant  could  only 
be  treated  as  a  counter-claim,  and  as  such 
the  plaintiff  in  that  action  was  not  called 
upon  to  file  any  answer  respecting  it.  It 
constituted  an  allegation  in  the  answ^er  of 
new  matter,  which  was  deemed  contro- 
verted. Under  section  880,  post,  applicable 
to  Justices'  courts,  when  the  answer  of  the 
appellant  was  iiled,  an  issue  of  fact  arose 
as  to  all  allegations  in  the  complajpt  con- 
troverted by  the  answer  and  "upon  any  new 
matter  In  the  answer." — Purcell  v.  Richard- 
son, 164  Cal.  150,  128  Pac.  31,  33. 

6.  Same-^ame— Crona-complalnt  mot  al- 
lowed.— There  is  no  such  pleadingT  as  a 
cross-complaint  provided  for  among  the 
pleadings  available  to  a  defendant  in  a  Jus- 
tices' court.  The  provisions  of  the  Code  of 
Civil  Procedure,  relative  to  pleadings  in 
those  courts,  prescribe  specifically  of  what 
they  shall  consist,  and  those  available  to  a 
defendant  consist  of  a  right  to  demur  or 
answer  the  complaint  (Code  Civ.  Proc, 
S  852).  As  to  the  answer,  it  is  provided 
that  it  "may  contain  a  denial  of  any  or 
all  of  the  material  facts  stated  in  the  com- 
plaint .  .  .  and  also  a  statement  .  .  . 
of  any  other  facts  constituting  a  defense  or 
counter-claim  upon  which  an  action  znig^ht 
be  brought  by  the  defendant  against  the 
plaintiff  or  his  assignor  in  the  justices* 
court"   (Code  Civ.  Proc,  8  865).     It  is   quite 
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Apparent  from  a  simple  reading  of  this  last 
section  that  no  such  pleadingr  as  a  cross- 
complaint  in  a  Justices*  court  is  permitted. 
Appellant  has  apparently  sought  to  Invoke, 
in  aid  of  the  right  to  set  up  a  cross-com- 
plaint in  a  Justices'  court,  the  provisions 
of  the  Code  of  Civil  Procedure  which  apply 
to  actions  in  the  superior  court,  and  where 
the  filing  of  a  cross-complaint  is  specifically 
provided  for  (Code  Civ.  Proc,  §  442).  But 
that  section  has  no  application  to  pleadings 
In  the  Justices'  courts. — Purcell  y.  Richard- 
son, 164  Cal.  150,  128  Pac  31,  88. 

•»  Same-^Power  of  clerk  to  pass  on  s«f- 
leleBeT'  of  pleading. — Even  though  the  an- 
swer to  a  complaint  be  defective,  irregular, 
or  insutncient  to  constitute  a  defense,  the 
clerk  of  the  superior  court  possesses  no  Ju- 
dicial powQi*  to  pass  thereon.  The  question 
as  to  the  sufficiency  of  the  answer  was  one 
for  the  court  to  determine  upon  a  motion  for 
Judgment  upon  the  pleadings,  or  motion  to 
strike  the  purported  answer  from  the  files. 
—Rose  V.  LiClande,  20  Cal.  App.  502,  129  Pac. 
599.  600. 


7«  Revocation  of  order  for  payment  of 
money— Estoppel. — If  an  order  was  given 
for  payment  of  money,  and  it  appears  that 
order  was  accepted;  that  it  was  afterwards 
revoked;  that  suit  was  brought  to  recover 
amount  due  under  terms  of  order;  that  ef- 
fect of  revocation  was  litigated  and  sub- 
mitted to  court  in  such  action;  that  court 
decided  that  revocation  was  valid;  that 
effect  of  such  revocation  was  to  abrogate 
and  annul  defendant's  acceptance  of  such 
order,  and  put  an  end  to  defendant's  lia- 
bility thereon;  and  that  judgment  was  ren- 
dered accordingly,  defendant  is  estopped  in 
subsequent  action  from  contending  to  con- 
trary of  what  was  decided  in  former  ac- 
tion, though  it  was  commenced  in  Justices' 
court. — Koehler  v.  Holt  Mfg.  Co.,  146  Cal. 
335,  337,  338,  80  Pac.  73. 

• 

8.     Rulings    In    action    on    appeal-bond. — 

For  various  rulings  upon  questions  in- 
volved in  action  on  bond  given  on  appeal 
from  Justice  of  peace,  see  Nolan  v.  Fidelity 
&  Deposit  Co.,  2  Cal.  App.  1,  82  Pac.  1119. 


§862.    PLEADZNGS  IN  JUSTICES' COURTS.    The  pleadings  are : 

1.  The  complaint  by  the  plaintiff ; 

2.  The  demurrer  to  the  complaint  j 

3.  The  answer  by  the  defendant ; 

4.  The  demurrer  to  the  answer. 

History:     Enacted  March  11,  1872,  founded  on  S  570  Practice  Act. 


PLEADINGS  ALLOWED  IN  JUSTICES' 

COXJKTS. 

1.  Pleadings — CroBS-complaint. 

2.  Same — Most  be  construed  liberally. 

3.  Same — Not  held  to  much  strictness. 

4.  Same— ;-When  sufficient. 

As  to  'tlate  i/rken  trial  miMt  be  coiMineiiccd* 

see,  post.  5  878  and  note. 

Am    tt^    «•«   of   abbrcTlatloBs    anA  flviures* 

see,  ante,  S  186  and  note. 

Aa  to  'wbat  answer  skaU  eon  tain*  la  ffea- 
cral*  see,  ante,   5  437   and  note. 

As  to  what  eoBiplalBt  mast  coatain.  In 
seaeral*  see,  ante,  8  426  and  note. 

1.    Pleadlass— Cross-eomplalat  can  not  be 

filed  in   a  Justices'  court. — Purcell  y.  Rich- 
ardson,  164  Cal.  160,  128  Pac.  81. 

As  to  reasons  for  not  allo-vrlns  cross-com- 
plaint in  Jastlees*  courts,  see,  ante,  §  861, 
note  i>ar.  5. 

As  to  wbat  pleadings  are  allowed,  la  area- 
il»  see,  ante,  9  422  and  note. 


2.     Same— Mnst   be  construed  llberally^-^ 

White  pleadiniTs  in  justices'  court  must  be 
liberally  construed,  yet  cause  of  action 
must  be  stated,  and  it  must  be  one  relied 
on,  for,  In  such  court,  as  in  every  court,  the 
alleerata  and  probata  must  correspond,  and 
juderment  must  be  upon  demand  and  within 
pleadingrs. — Terry  v.  Superior  Court,  110  Cal. 
86,  88,  42  Pac.   464. 

8.     Same-^Not  held  to  mnch  strictness*^ 

Pleadingrs  in  Justices'  courts  are  hot  held  to 
much  strictness. — Lieningr  v.  Qould,  13  Cal. 
698,  699. 

4.  Same— 'Wken  snfflclcnt* — Pleadings  in 
justices*  courts  must  be  construed  with 
ffreat  liberality,  and  If  facts  stated  are 
sufficient  to  show  nature  of  claim  or  de- 
fense relied  upon,  nothing^  further  is  re- 
quired. Stuart  Y.  Lander,  16  Cal.  872,  874, 
76  Am.  Dec.  688. 

As  to  power  of  Justices'  elcrk  to  pass 
upon  snfflclency  of  pleading,  see,  ante,  8  861, 
note  par.  6. 


§863.     OOBIPLAINT  DEFINED.     The  complaint  in  justices'  courts  is  a 

concise  statement,  in  writing,  of  the  facts  constituting  the  plaintiff's  cause  of 

action ;  or  a  copy  of  the  account,  note,  bill,  bond,  or  instrument  upon  which  the 

action  is  based. 

History:   Enacted  March  11,  1872. 
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COMPLAINT. 

1.  Oopj  of  account. 

2.  Copy  of  note. 

3.  Note  with  indorsements. 

4.  Subscription  to,  unnecessary. 

5.  When  sufficient. 

1.  Copy-  9t  account. — A  copy  of  an  ac- 
count filed  with  Justice  is  erood  complaint 
under  this  section. — Montgromery  v.  Superior 
Court.  68  Cal.  407,  410,  9  Pac.  720. 

2»  Cop7  of  note. — ^Under  this  section,  copy 
of  note  "upon  which  action  is  based"  is 
good  complaint,  though  such  copy  doea  not 
show  plaintiff  to  be  corporation. — ^McFall  v. 
Buckeye  G.  W.  Assoc,  122  CaL  468,  470,  68 
Am.  St.  Rep.  47,  66  Pac.  26S. 


S.  Note  witk  indomements. — ^Under  this 
section,  note  with  indorsements  thereon, 
filed  with  Justice,  Is  sufficient  complaint. — 
Hamilton  v.  McDonald,  18  CaL  128,  ISO. 

4.     Subscription    to,    unneceasanr.— ^It    is 

not  necessary  for  complaint  in  Justices' 
court  to  be  subscribed  by  party  or  his  at- 
torney. — ^Montgomery  v.  Superior  Court,  68 
Cal.  407,  410,  9  Pac.  720. 

Sw  WkcB  aufletentd — Complaint  In  Jus- 
tices' court  is  sufficient  if  it  shows  value  of 
claim  asserted  by  plaintiff  in  such  way 
that  person  of  common  understanding  may 
know  what  was  intended. — Aucker  v.  Mc- 
Coy, 66  Cal.  624,  626. 

An  to  power  of  Ju  at  Ices'  clerk  to  pass  upon 
anfllclency,  see,  ante,  §  851,  note  par.  6. 


§864.    WHEN  DEMUBBEB  TO  COMPLAINT  MAY  BE  PUT  IN.     The 

defendant  may,  at  any  time  before  answering,  demur  to  the  complaint. 
History:     Enacted  March  11,  1872,  founded  on  §  678  Practice  Act. 


1.  Order  sustatnlns  or  overruling  demur- 
rer Is  not  appealable. — ^Litch  v.  Kerns,  8 
Cal.  App.  747,  748.  97  Pac.  897. 


Aa  to  demurrer,  generally,  see,  ante,  5  430 
and  note. 

Aa  to  wken  defendant  may  demur  to  com- 
plaint, see,  ante,  §  430  and  note. 


§866.    ANSWER.     [WHAT  TO  CONTAIN.]     The  answer  may  contain  a 

denial  of  any  or  all  of  the  material  facts  stated  in  the  complaint,  which  the 

defendant  believes  to  be  untrue,  and  also  a  statement,  in  a  plain  and  direct 

manner,  of  any  other  facts  constituting  a  defense  or  counter-claim,  upon  which 

an  action  might  be  brought  by  the  defendant  against  the  plaintiff,  or  his 

assignor,  in  a  justice's  court, 
• 

History:     Enacted  March  11,  1872,  re-enactment  of  8  574  Practice 

Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 

Amdts.   1900-1,   p.   168,  held  unconstitutional,   see  history,   S  5   ante; 

amendment  approved  March  22,  1907,  Stats,  and  Amdts.  1907,  p.  880, 

Kerr's  Stats,  and  Amdts.  1906-7,  p.  467. 


ANSWER— WHAT  TO  CONTAIN. 

1.  Extent  of  counter-claim. 

2.  Setting  up  new  matter  as  counter-claim 

— Notice  of  trial — Void  judgment. 

3,4.  Sufficiency  of  denial. 

1.  Bxteat  of  coaBter-clalm* — Under  this 
section  defendant  can  not  set  up  counter- 
claim in  excess  of  three  hundred  dollars. — 
Maxfleld  v.  Johnson,  30  Cal.  645.  646;  Oris-' 
wold  V.  Pieratt,  110  Cal.  259,  265.  42  Pac. 
820. 

As  to  when  co«»ter-elaim  kas  bo  stand- 
ins,  see,  post,  §  856,  note  par.  2. 

2w     Scttlns    up    new    matter    as    connter- 
elalm — Notice   of   trial — ^Vold   Judsment. — A 

pleading  of  the  defendant,  setting  up  new 
matter   hy   way   of   counter-claim,   as   pro- 

•vided  by  above  section,  was  simply 
an  answer,  which  when  filed  raised  an 
Issue  of  fact  to  be  tried  under  notice  griven 
by  the  Justice  to  the  respective  parties  to 
tlie  action.     The  Justice  was  without  Juris- 


diction to  enter  any  Judgment  at  all  until 
after  such  notice  of  the  trial  had  been  griven 
and,  in  the  absence  of  such  notice,  an  at- 
tempted Judgment  entered  by  him  against 
the  plaintiff  and  in  favor  of  the  defendant, 
on  the  new  matter  pleaded  as  a  counter- 
claim, was  void. — Purcell  v.  Richardson,  164 
Cal.  150,  128  Pac.  31. 


As  to  coiuiter-clalai  and  set-off  genei 
see,  ante,  {  438  and  note. 


Illy. 


As  to  eross-complalat  ceaerally,  see,  ante, 
5  442  and  note. 

As  to  cross  •coBiplaint  mot  bclair  9ermi«. 
sible  la  Justices'  courts,  see.  ante,  5  861,  note 
par.  5. 

8.     Safllclcncr   of  denlml^ — ^It   is   sufficient 
under  this  section  if  answer  deny  material    y 
allegations  of  complaint,  either  generally  or  ^ 
specifically.— Min turn  v.  Burr,  20  Cal.  4S,  49. 

4.     Answer     in 
generally     allegations 

forms  substantially  to  requirements  of  stat- 
ute.— Sullivan  v.  Gary.  17  Cal.  80,  86. 


Justices'     court    denying  ^ 
I  Ana    of    complaint     con- 


2084 


Tft.  XI,  Ch.  III.I       COUNTESR-CLAIM— DBMIIRRBR — ^PROCEEDINGS  Olf. 


9t  800-85S 


§  856.    IF  THE  DEFENDANT  OMITS  TO  SET  UP  COUNTEB-CLAIM.    If 

the  defendant  omit  to  set  up  a  counter-claim  in  the  cases  mentioned  in  the  last 
section,  neither  he  nor  his  assignee  can  afterward  maintain  an  action  against 
the  plaintiff  therefor. 

History:    Enacted  March  11,  1872. 


COUNTEB-CLAIM. 

1.  CSvfl   jurisdiction — Amount — Interest. 

2.  Coanter-elaim  has  no  standing,  when. 

Am  tm  eoiuter-dalm  ffeaerally,  see,  ante, 
<  855. 

1.     Ctvtl    |nHsdlctl€«i — ^AmoiiBt— Jntereiit. 

— Justices'  court  shaU  have  civil  Jurisdic- 
tion in  actions  arislnsr  on  contract  for  re- 
covery of  money  only,  if  sum  claimed,  ex- 
clusive of  Interest,  does  not  amount  to  three 


hundred  dollars  (ante,  {  112). — See  Malsof 
V.  Vaugrhn,  23  Cal.  61,  62  (holdine:  that  "in- 
terest" under  former  law  should  be  included 
in  estimatingr  amount  of  Justice's  Jurisdic- 
tion). 

2.     Counter -claim  kas  no  standlnff.  when. 

— dounter-daim  interposed  by  defendant 
has  no  standing  in  Justices'  court  where 
amount  is  such  that  defendant  could  not 
have  brouerht  action  in  such  court  ag^ainst 
plaintlflf.— Malsof  v.  Yauffhn,  28  Cal.   61,  63. 


§867.  WHEN  PLAINTIFF  MAY  DEHUB  TO  AN8WEB.  When  the 
answer  contains  new  matter  in  avoidance,  or  constituting  a  defense  or  a 
counter-claim,  the  plaintiff  may,  at  any  time  before  the  trial,  demur  to  the  same 
for  insufficiency,  stating  therein  the  grounds  of  such  demurrer. 

History:   Enacted  March  11,  1872. 


tm  deamrrcr  to  answer,  seaerally,  see, 
ante,  i  44S  and  note. 

Am  tm  order  ■astalalns  or  overraliaff  de- 
■iMTor  not  WIbs  an  appealable  order,  see, 

post,  i  954,  note  par.  1.  « 


As   to  wkea  plaintiff  atar  dei 
swer,  see,  ante,  8  44S  and  note. 


mr  to  an- 


§  857ft.    WHEN  AFFIRMATIVE  JUDGMENT  MAY  BE  RENDERED  FOR 

DEFENDANT.    Affirmative  judgment  may  be  rendered  for  the  defendant  on 

his  cross-complaint  whenever  the  defendant  proves  that  he  is  entitled  to  more 

than  the  plaintiff  has  proven  or  whenever  the  plaintiff  fails  to  prove  that  he  is 

entitled  to  any  judgment. 

History:      ESnactment  approved  May   18,   1919,   Stats,  and  Amdts. 
1919,  p.  727.    In  effect  July  22,  1919. 


§868.    PROCEEDINaS  ON  DEMURRER.     The  proceedings  on  demurrer 
are  as  follows : 

1.  If  the  demurrer' to  the  complaint  is  sustained,  the  plaintiff  may,  within 
such  time,  not  exceeding  two  days,  as  the  court  allows,  amend  his  complaint ; 

2.  If  the  demurrer  to  ft  complaint  is  overruled,  the  defendant  may  answer 
forthwith ; 

3.  If  the  d»nurrer  to  an  answer  is  sustained,  the  defendant  may  amend  his 
answer  within  such  time,  not  exceeding  two  days,  as  the  court  may  allow ; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action  must  proceed  as  if 
no  demurrer  had  been  interposed. 

History:    Enacted  March  11,  1872. 

PROCEEDINGS  ON  DEMUBBEB.  l.     CoBstmetloa  of  •ection.— Section   874, 

-        ..  poet,   is  general   in  its  terms  and  controls 

1.  Constrnction  of  section.  provision    of   this   section    and    of   sections 

2-  Failure  to  answer  "at  once,"  effect  of,  gn,  872.  post.    Under  section  874.  post,  jus- 

3.  Time  for  prepaiation  of  written  answer,  tice,  after  overruling:  defendant's  demurrer 
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to  complaint,  has  power  to  allow  defendant 
two  days  in  which  to  answer,  and  to  post- 
pone trial  for  that  period. — Hall  v.  Kerri- 
gan, 135  Cal.  4,  5,  66  Pac.  868. 

2.  Failure  to  ans-wer  **mt  once,"  effect  of. 

— Under  this  section,  defendant  may  answer 
forthwith  upon  overruliner  of  demurrer; 
but,  if  he  fails  to  do  so,  Justice  is  author- 
ized, under  section  872,  post,  to  render  jude:- 
ment  "in  like  manner  as  if  defendant  had 
failed  to  appear  and  answer  or  demur."  If 
defendant  fails  to  answer  "at  once,"  when 
required  to  do  so,  Judgment  by  default  may 
be  rendered  in  favor  of  plaintiff. — Stewart 
V.  Justices'  Court,  109  Cal.  616,  617,  42  Pac 
168. 

3.  Time   for   preparatiom   of   'written   an- 
a^Ter. — Although  pleadings  in  Justices'  court 


may  be  oral,  yet  they  are  not  required  to  be 
so,  and  there  are  many  instances  In  which 
defense  can  be  better  presented  by  written 
pleading;  and,  as  defendant  can  not  know 
in  advance  whether  his  demurrer  will  be 
sustained  or  overruled,  he  ought  not  to  be 
required  to  prepare  his  answer  in  advance 
of  hearing  upon  demurrer,  unless  statute 
80  demands.  Whether,  in  any  particular 
case,  court  should  allow  time  for  prepara- 
tion of  answer  after  order  upon  demurrer, 
as  well  as  time  which  It  will  allow,  must 
depend  upon  facts  of  that  case;  but,  so  long 
as  It  has  power  to  make  such  order,  its  ac- 
tion can  not  be  disregarded.  As  statute 
forbids  postponement  of  trial  for  more  than 
two  days  for  this  purpose,  there  can  not 
ordinarily  be  any  abuse  of  this  power. — 
Hall  V.  Kerrigan,  185  Cal.  4,  6,  66  Pac.  868. 


§  859.    AMENDMENT  OF  PLEADINGS.     Either  party  may,  at  any  time 

before  the  conclusion  of  the  trial,  amend  any  pleadings ;  but  if  the  amendment 

is  made  after  the  issue,  and  it  appears  to  the  satisfaction  of  the  court,  by  oath, 

that  an  adjournment  is  necessary  to  the  adverse  party  in  consequence  of  such 

amendment,  an  adjournment  must  be  granted.     The  court  may  also,  in  its 

discretion,  when  an  adjournment  will  by  the  amendment  be  rendered  necessary, 

require  as  a  condition  to  the  allowance  of  such  amendment,  made  after  issue 

joined,  the  payment  of  costs  to  the  adverse  party,  to  be  fixed  by  the  court,  not 

exceeding  twenty  dollars.    The  court  may  also,  on  such  terms  as  may  be  just, 

and  on  payment  of  costs,  relieve  a  party  from  a  judgment  by  default  taken 

against  him  by  his  mistake,  inadvertence,  surprise,  or  excusable  neglect,  but  the 

application  for  such  relief  must,  be  made  within  ten  days  after  notice  of  the 

entry  of  the  judgment  and  upon  an  affidavit  showing  good  cause  therefor. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  580  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  169,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  re-enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  254. 


AMENDMENT  OF  PLEADINGS— RELIEF 
FROM  DEFAULT. 

I.  Ik  General,  1-18. 
II.  Relief  From  Default,  19-25, 
III.  Relief  in  Equity,  26-31. 

I.  In  General. 

1.  A  judgment  entered  after  a  demurrer 

to  the  complaint  has  been  overruled. 

2.  Amendments — Furtherance  of  justice. 

3.  Same — ^Liberality  allowed. 

4.  Collateral  attack  —  Judgment  fair  on 

its  face. 

5.  Same — Judgment  not  absolutely  void. 

6.  Judgment   by   default  —  As    to    when 

voidable. 

7.  Same — A  motion  to  set  aside — ^Must  be 

made  within  ten  days. 

8.  Same — Same — Effect  of  denial  of  mo- 

tion. 

9.  Same — Same — Is    properly    denied    if 

not  made  within  time. 


10.  Same — Same — Jurisdiction  not  lost  by 

continuing  hearing  for  argument. 

11.  Same — Same — Loss    of    rights,    where 

no   motion  is  made  and  no   appeal 
taken. 

12.  Same — Same — ^No  jurisdiction,  when. 

13.  Same — Same^Party  can  not  extend  his 

own  time,  how. 

14.  Power   of   justice   to   vacate   his    own 

judgment — After  regular  trial. 

15, 16.  Same — Exists    only   by    statutory    au- 
thority. 

17,18.  Same — Is   confined  to   "judgment   by 
default." 

II.  Relief  From  Defaui/f. 

19.  As  to  power  of  justices*  courts  to 
grant. 

20, 21.  Application  to  set  aside  default. 

22,  23.  Same— Time  of  filing. 

24.  Notice  of  default  judgment — ^Mailed 
to  person  other  than  defendant-^ 
Idem  sonans. 
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25.  Same — First  notice  of  default,  present- 

ing of  execution — Motion  within  ten 
days  thereafter — Jurisdiction  of  jus- 
tice. 

riL   BSLIKF  IN   EQUITT. 

26.  Affirmative  showing  of  good  defense 

— When  required. 

27.  After  denial  of  motion  to  oi>en  judg- 

ment. 

28.  Injunction — After  denial  of  motion  to 

open  judgment. 

29.  Same — Denied  where  party  was  negli- 

gent. 

30.  Same — ^Denied  where  remedy  by  motion 

exists. 

31.  Same — Though  relief  might  have  been 

sought  in  a  different  form  of  action; 

I.     IN  QENERALi. 

1*    A  Jndarment  entered  after  a  demanrer 
to    the   eoBiplalBt   Mas   been   oYerrnled   and 

failure  of  the  defendant  to  answer  in  the 
Justlcea*  court  is  to  be  treated  as  a  default 
Judgment,  which  may  be  set  aside,  under 
tJhe  provision  of  this  section. — Fast  y. 
Tounff.  IS  Cal.  App.  677-580,  126  Pac.  854. 

SL     Ameadiaente— Fartkeranee  of  Jnsttee. 

— ^Amendments  should  be  readily  allowed 
whenever  they  will  tend  to  furtherance  of 
Justice,  and  erreatest  liberality  in  this  re- 
spect should  be  extended  to  pleadings  of 
Justices'  court. — Butler  v.  Kiner,  10  CaL  842, 
343. 

3-  Bmme  —  lilberallty  allowed. — Greatest 
liberality  should  be  exercised  in  allowing: 
pleadiners  in  Justices'  courts  to  be  amended. 
— Butler  V.  King,  10  Cal.  342,  348. 

Am     Collateral    attack— Judfl^ment    fair    on 

Its  faee. — ^A  Judgrment  of  Justice  of  peace 
asrainst  person  who  was  never  served  with 
sunixnons  and  never  appeared  in  cause  is  iii 
fact  void,  but  if  record  shows  service  and 
appearance  and  Judgrment  Is  fair  on  its  face, 
it  can  not  be  collaterally  attacked. — Har- 
nish  ▼.  Bramer,  71  Cal.  155,  159.  11  Pac.  888. 

S.  S—ie  Judgment  not  absolutely  void. 
— Where  action  has  been  brought  in  Jus- 
tices' court  for  trespass  upon  land,  the  sum- 
mons, though  defective  In  containing  notice 
simply  that  in  case  of  failure  to  answer 
plaintiff  will  take  Judgment  for  sum  speci- 
fied, that  being  sum  claimed  in  complaint, 
does  not  render  Judgment  by  default  ren- 
dered In  such  action,  after  personal  service 
upon  defendant,  absolutely  void,  and  such 
Jndfirment  can  not,  therefore,  be  attacked 
collaterally. — ^Keybers  v.  McComber,  67  Cal. 
39S.  3f  6,  7  Pac.  838. 

It  by  default  — As  to  wkea 
Judgment  in  Justices'  court  is 
voldJLble  If  entered  by  default  before  time 
for  answering  has  expk*ed. — Harnish  v. 
Brmmer,  71  CaL  165,  159,  11  Pac.  888. 

7.  SsBiC-^— A  Uiotlon  to  set  aside— Must  be 
iBjij^  wltkln  ten  days. — If  motion  made  in 
juM ices'    court    to    set    aside    Judgment    is 


based  upon  mistake,  inadvertence,  surprise, 
or  excusable  neglect  of  defendant,  court  has 
no  Jurisdiction  over  it,  where  it  has  not 
been  made  within  ten  days  after  Judgment. 
— Simons  V.  Justices'  Court,  127  Cal.  45,  48, 
59  Pac.  296. 

8.  Sam^— Same— Bflect  of  denial  of  mo- 
tion.— If  motion  is  made  under  this  section 
before  expiration  of  ten  days  to  vacate 
Judgment  by  default  and  for  leave  to  an- 
swer, and  such  motion  is  denied,  order  deny- 
ing such  motion  will  not  be  reviewed  on 
certiorari,  although  it  is  erroneous,  where 
Justice  had  Jurisdiction. — Reagan  v.  Jus- 
tices' Court,  75  Cal.  253,  255,  17  Pac.  195. 

9.  Same  — Same  — Is  properly  denied  if 
not  made  fritbin  time. — If  default  Judgment 
is  rendered  against  party,  his  motion  to 
set  it  aside,  made  more  than  ten  days  after 
notice  of  entry  of  Judgment,  is  properly 
denied,  though  summons  in  action  does  not 
contain  name  of  plaintiff,  but  another  name 
is  inserted  therein  as  plaintiff. — Tucker  v. 
Justices'  Court,  120  Cal.  512,  514,  52  Pac. 
808. 

10.  Same— Sam^— Jnrtsdletlon  not  lost  by 
eoatinnlng  bearing  for  argument. — If  mo- 
tion to  set  aside  default  Judgment  in  Jus- 
tices' court  is  made  within  time,  court  does 
not  lose  Jurisdiction  by  continuing  hearing 
for  argument,  or  for  further  evidence.^ 
Spencer  v.  Branham,  109  CaL  886,  340,  41 
Pac.  1096. 

11.  Same— Same— lioss  of  rigbtst  wbere 
no  aiotlon  is  made  and  no  appeal  taken* — 

If  summons  in  Justices'  court  is  fatally  de- 
fective, defendant  may  appear  and  move 
court  to  quash  it  for  such  defect,  and  his 
motion  will  probably  be  granted;  and  if 
Judgment  is  entered,  he  has  right  to  move 
court  to  set  aside  default  Judgment,  if  such 
motion  is  made  within  ten  days  after  Judg- 
ment was  entered:  but  if  he  does  not  make 
that  motion  within  such  time,  and  no  ap- 
peal is  taken  from  Judgment  or  order,  he  is 
not  entitled  to  writ  of  review  for  relief. — 
Tucker  v.  Justices'  Court,  120  Cal.  512,  514, 
52  Pac.  808. 

12.  Same-»Same-»He   Jurisdiction,    wben. 

— ^An  application  for  relief  against  Judgment 
by  default  must  be  made  within  ten  days 
after  entry  of  Judgment.  It  is  making  and 
not  filing  of  an  application  that  is  required. 
Attention  of  court  must  be  called  to  it,  and 
court  moved  to  grant  it,  or  there  is  no  Ju- 
risdiction to  set  aside  such  default. — Spen- 
cer V.  Branham,  109  Cal.  886,  840,  41  Pac. 
1096. 

IS.  SamtM-.Wsme  T*srty  can  net  extend 
bis  own  time,  bovr«— Application  to  set  aside 
Judgment  by  default  under  this  section 
must  be  made  upon  notice  within  ten  days 
after  notice  of  entry  of  Judgment.  A  party 
can  not  extend  his  own  time  by  filing  writ- 
ten motion  within  period  in  which  motion 
must  be  made  upon  notice  and  give  notice 
of  hearing  at  time  after  such  period  has  ex- 
pired.— Spencer  v.  Branham,  109  CaL  836, 
389,  41  Pac.  1095. 
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14.  Potrer  of  Jmitlce  to  vacate  khi  own 
Jndsment— After  reirular  trial. — Justice  of 
peace  has  no  power  under  this  section  to  set 
aside  Judg:ment  rendered  after  regrular  trial. 
— Heilen  ▼.  Phillips,  88  Cal.  567.  559.  26  Pac. 
366. 

15.  Same— Exlata  only  by  statutory  an- 
thorlty. — Justices'  courts  have  no  power  lo 
review  their  own  judgments,  unless  by  some 
method  expressly  provided  by  law. — ^Weim- 
mer  v.  Sutherland,  74  Cal.  341,  348,  16  Pac. 
849. 

16.  Justices'  court  has  no  power  to  re- 
view Its  own  Judirment,  unless  statutory  au- 
thority therefor  is  eriven,  and  it  can  review 
no  Judgment  except  Judgment  by  default — 
Jones  y.  Justices'  Court,  97  Cal.  623,  624,  32 
Pac.  676. 

17.  Same— Is  conAned  to  **Sndgtaentm  by 
default." — Power  given  to  Justice  under  this 
section  to  relieve  from  Judgment  by  de- 
fault taken  against  party  by  mistake,  inad- 
vertence, surprise,  or  excusable  neglect/  is 
confined  to  cases  of  "Judgment  by  default," 
and  time  is  limited  to  ten  days  after  entry 
of  Judgment.  Section  473,  ante,  does  not 
apply  to  Justices'  courts. — Welmmer  v.  Suth- 
erland, 74  Cal.  841,  16  Pac.  849. 

18.  Justices'  court  can  vacate  Judgment 
only  in  cases  where  it  is  expressly  author- 
ized by  statute,  and,  as  this  section  allows 
It  only  as  to  Judgments  upon  default,  court 
can  not  vacate  its  Judgment  in  any  other 
case. — American  T.  F.  Co.  v.  Justices'  Court, 
183  Cal.  819,  820,  65  Pac.  742,  978. 

II.     RELIEF  FROM  DEFAULT. 

See,  also,  ante,  {  848,  note  pars.  8-14. 

11>.  As  to  power  of  Jnstlces*  courts  to 
srant. — ^Under  the  provisions  of  above  sec- 
tion a  Justices'  court  may  relieve  a  party 
from  a  Judgment  by  default  taken  against 
him  by  his  mistake.  Inadvertence,  surprise, 
or  excusable  neglect,  "but  the  application  for 
such  relief  must  be  made  within  ten  days 
after  notice  of  the  entry  of  the  Judgment 
and  upon  an  affidavit  showing  good  cause 
therefor." — Engelken  v.  Justices'  Court,  — 
Cal.  App.  — ,  195  Pac.  265. 

90.     Application    to    m^t    aside    default. — 

Upon  an  application  made  to  set  aside  a 
default  Judgment  in  a  Justices'  court,  it  is 
error  to  grant  the  application  without  mak- 
ing the  order  conditional  upon  the  payment 
of  plaintlCT's  costs,  but  the  failure  to  im- 
pose such  condition  does  not,  however,  de- 
vest the  Justices'  court  of  Jurisdiction  to 
proceed  with  the  cause. — Arbogast  v.  Su- 
perior Court,  82  Cal.  App.  872,  162  Pac.  909. 

21.  Such  written  notice  of  entry  of  Judg- 
ment is  required  In  cases  where  personal 
service  of  the  summons  and  complaint  is 
made,  as  in  cases  where  there  has  been  a 
constructive  service  of  summons. — Arbogast 
V.  Superior  Court,  82  Cal.  App.  872,  162  Pac. 
909. 

22.  Same— Time  for  nUmm* — ^An  applica- 
tion   for    relief    hereunder    from    a    default 


Judgment  must  not  only  be  filed  but  must 
be  called  up  for  action  by  the  court  and  tlie 
court  moved  to  grant  it  within  ten  days 
after  notice  of  the  decision  has  been  served 
on  the  losing  party.  The  time  to  file  the 
application  begins  to  run  from  the  service 
of  the  notice  required  by  section  893,  post, 
and  the  service  of  such  notice  Is  not  waived 
by  the  mere  preparation  of  affidavits  to  be 
used  upon  the  application  to  be  relieved.— 
Peterson  v.  Superior  Court,  30  CaL  App.  466, 
158  Pac.  547. 

23.  The  time  to  file  an  application  under 
above  section  to  be  relieved  from  a  Judg- 
ment entered  by  default  In  a  Justices'  court 
on  the  ground  that  such  Judgment  had  been 
taken  by  mistake,  inadvertence,  surprise 
and  excusable  neglect,  begins  to  run  from 
service  of  written  notice  of  entry  of  the 
Judgment  as  required  by  section  893  of  such 
code,  as  amended  in  1916. — Arbogast  v.  Su- 
perior Court,  32  Cal.  App.  372,  162  Pac.  909. 

24.  Notice  of  default  Judirment— Mailed 
to  person  otker  tkan  defendant  —  Idem 
sonans. — In  a  case  in  which  there  is  no 
claim  on  the  part  of  the  plaintiff  that  any- 
other  notice  was  given  Faria  than  the  no- 
tice mailed  by  the  Justice,  that  notice 
was  not  addressed  to  Faria,  but  to  Faira.  It 
was  not  delivered  through  the  post-office  to 
Faria,  but  was  returned  undelivered  to  the 
Justice  of  the  peace.  It  is  too  plain  for  ar- 
gument that  a  notice  of  a  default  Judgment 
addressed  to  a  person  other  than  the  Judg- 
ment-debtor is  not  such  a  notice  as  is  re- 
quired by  above  section,  to  start  time  run- 
ning within  which  a  motion  to  vacate  the 
Judgment  may  be  made.  Faira  and  Faria 
are  not  idem  sonans. — Engelken  v.  Justices' 
Court,  —  Cal.  App.  — ,  195  Pac  266. 


Same— -First  notice  of  default,  pre- 
sentins  of  execution — ^Motion  wItUn  tea 
days  tkercaftcr^-aurlsdiction  of  Justice. ^In 

a  case  in  which  the  first  notice  of  a  de- 
fault Judgment  is  received  by  the  defendant 
on  the  date  the  execution  was  presented  to 
him,  and  within  ten  days  of  that  time  he 
gave  notice  of  motion,  it  was  within  time 
and  the  Justices'  court  had  power  to  hear 
and  determine  the  questions  arising  upon 
his  showing  of  any  of  the  grounds  specifled 
in  the  statute. — Engelken  v.  Justicea'  Court, 
—  Cal.  App.  — ,  196  Pac.  265. 

ni.     RELIEF  IN  EQUITY. 

2«.  AflrmatiTc  skowin*  of  k<»o«  defense 
—When  required. — Where  money  Judgment 
was  recovered  in  Justices'  court,  but  causes 
of  action  set  out  in  case  were  barred  by 
limitation  before  commencement  of  action 
for  relief  against  such  Judgment,  and  there 
is  nothing  to  show  that  plaintiff  In  Jus- 
tlces'-court  case  was  guilty  of  any  fraud 
in  procurement  of  Judgment,  it  would  be  In- 
equitable to  set  aside  Judgment  without 
affirmative  showing  in  complaint  that  there 
was  good  defense  to  action  of  Justices' 
court. — Burbridge  v.  Rauer,  146  Cal.  21  79 
Pac  626,  527. 
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27.  After  denial  of  motloa  to  open  Jads* 
meat. — ^Where  Judgment  was  rendered 
against  plaintiff  in  justices'  courtt  and  he 
did  not  learn  that  Judgrnnent  had  been  en- 
tered asrainst  him  until  time  for  an  appeal 
had  expired,  and  he  then  makes  an  appli- 
cation to  court  by  motion  to  open  Judgrment, 
which  motion  is  grranted,  but  Justice  on 
followingr  day  and  without  notice  to  plaintiff 
or  his  attorney  vacates  such  order,  his  sub- 
seqaent  action  in  vacatine:  this  order  is 
equivalent  to  denial  of  motion,  and  from 
this  order  there  is  no  appeal  to  superior 
court  Hence,  such  denial  grives  to  court  of 
equity  same  authority  to  interfere  as  if 
other  court  was  powerless  to  render  aid. 
Rule  under  which  court  of  equity  declines 
to  interfere  until  after  application  for  re- 
lief has  been  made  to  court  in  which  jude:- 
ment  was  rendered  has  no  application  when 
relief  has  been  sougrht  in  that  court  and 
denied.  Merriman  T.  Walton,  105  Cal.  408, 
407.  45  Am.  St.  Rep.  60,  80  L.  R.  A.  786,  38 
Pac.  1108. 

28.  iBjanetlon— After  denial  of  motion 
t«  open  Jadgrment. — After  denial  of  motion 
to  set  aside  Judgrment  by  default  in  jus- 
tices' court,  under  this  section,  on  grround 
of  mistake,  court  of  equity  will  not  issue 
an  injunction  to  restrain  collection  or  as- 
signment of  such  Judgrment. — Reagran  y. 
Fttsgerald,  75  Cal.  230,  281,  233,  17  Pac.  198. 

M.  Same—- Denied  trkere  party  traa  neff- 
llcent^ — ^Where  equity  is  invoked  to  restrain 
enforcement  of  Judgement  by  Justice  of  peace 
and  it  appears  from  complaint  that  plaintiff 
was  informed  of  all  grounds  which  he 
urges  in  support  of  his  action,  within  week 
after  terdict  was  griven  by  Jury,  he  will  be 
denied  relief,  because  he  had  complete  rem- 
edy agrainst   all   errors   committed   at   trial 


by  appeal  to  superior  court;  and  his  failure 
to  take  such  appeal  until  more  than  thirty 
days  after  rendition  of  judgment  was  his 
own  negrligence,  which  can  not  be  invoked 
as  grround  for  interference  of  equity. — ^Hol- 
lenbeak  v.  McCoy,  127  Cal.  21,  23,  69  Pac. 
201. 

94k  Same— Denied  wkere  remedy  by  mo- 
tion exista.^ — A  court  of  equity  will  not 
grrant  injunction  to  restrain  enforcement  of 
execution  issued  on  Judgment  by  default 
rendered  in  Justices'  court,  if  Judgment  is 
void  upon  its  face,  because  there  is  speedy, 
complete,  adequate,  and  summary  remedy 
by  motion  In  Justices'  court. — Luco  v. 
Brown,  73  Cal.  8,  6,  20  Am.  St.  Rep.  772,  14 
Pac.  860. 

81.  Same— Thonsk  relief  naivlit  kave  been 
sovskt   in   different    form    of   action* — ^It   is 

familiar  rule  that  separate  action  to  re- 
strain enforcement  of  Judgment  will  not  be 
sustained  where  same  relief  can  be  ob- 
tained through  motion  or  other  proceeding 
in  action  in  which  Judgment  was  obtained; 
and,  in  jurisdiction  in  which  legal  and 
equitable  relief  is  dispensed  within  differ- 
ent tribunals,  court  of  equity  will  not  grant 
relief  against  Judgment  when  same  relief 
can  be  obtained  by  aid  of  court  that  ren- 
dered Judgment.  But,  under  system  of  pro- 
cedure which  obtains  in  this  state,  where 
various  kinds  of  relief  are  administered  by 
same  tribunal,  and  where  there  is  but  one 
form  of  civil  action  for  enforcement  or  pro- 
tection of  civil  rights,  party  who  presents 
complaint  showing  his  right  to  relief  asked 
is  not  to  be  denied  that  relief  because  he 
might  have  sought  it  under  different  form 
of  action. — ^Merriman  v.  Walton,  106  Cal. 
403,  407,  45  Am.  St.  Rep.  60,  30  L.  R.  A.  786, 
38  Pac.  1108. 


§860.    ANSWEB  OB  DEMT7BBEB  TO  AMEND  PLEADZNOS.     When  a 

pleading  is  amended,  the  adverse  party  may  answer  or  demur  to  it  within  such 

time,  as  the  court  may  allow,  not  exceeding  five  days  after  notice  of  the 

amendment. 

History:     Enacted  March  11,  1872;   amendment  approved  May  16, 
1921,  Stots.  and  Amdts.  1921,  p.  122.    In  effect  July  29»  1921. 

Aa  !•  tlaie  to  vlcad.  see,  ante,  {432  and  note. 
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AMENDMENT  TO  PLEADINGS— RELIEF  FROM  DEFAULT. 


Ft.n. 


14.  Power  of  Justice  to  vacate  bhi  own 
Judsment-— After  resalar  trial. — Justice  of 
peace  has  no  power  under  this  section  to  set 
aside  Judg-ment  rendered  after  regrular  trial. 
— Heilen  ▼.  Phillips,  88  Cal.  657,  559,  26  Pac. 
366. 


15.  Same— Exists  only  by  statutory  au- 
thority.— Justices'  courts  have  no  power  lo 
review  their  own  judgrments,  unless  by  some 
method  expressly  provided  by  law. — Weim- 
mer  v.  Sutherland,  74  Cal.  341,  848,  16  Pac 
849. 

16.  Justices'  court  has  no  power  to  re- 
view Its  own  judgrment,  unless  statutory  au- 
thority therefor  is  eriven,  and  It  can  review 
no  Judgment  except  Judgrment  by  default — 
Jones  y.  Justices'  Court,  97  Cal.  623,  524,  82 
Pac.  675. 

17.  Same— Is  confined  to  '^Judirments  by 
default." — Power  given  to  Justice  under  this 
section  to  relieve  from  Judgment  by  de- 
fault taken  agrainst  party  by  mistake,  inad- 
vertence, surprise,  or  excusable  neglect/  is 
confined  to  cases  of  "Judgment  by  default," 
and  time  Is  limited  to  ten  days  after  entry 
of  Judgment.  Section  473,  ante,  does  not 
apply  to  Justices'  courts. — ^Weimmer  v.  Suth- 
erland, 74  Cal.  841,  15  Pac.  849. 

18.  Justices'  court  can  vacate  Judgment 
only  in  cases  where  it  Is  expressly  author- 
ized by  statute,  and,  as  this  section  allows 
It  only  as  to  Judgments  upon  default,  court 
can  not  vacate  its  Judgment  in  any  other 
case. — American  T.  F.  Co.  v.  Justices'  Court. 
188  Cal.  319,  820,  65  Pac.  742,  978. 

II.     RELIEF  FROM  DEFAULT. 

See,  also,  ante,  9  848,  note  pars.  8-14. 

11>.  As  to  power  of  Justices'  courts  to 
srant. — ^Under  the  provisions  of  above  sec- 
tion a  Justices'  court  may  relieve  a  party 
from  a  Judgment  by  default  taken  against 
him  by  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  "but  the  application  for 
such  relief  must  be  made  within  ten  days 
after  notice  of  the  entry  of  the  Judgment 
and  upon  an  affidavit  showing  good  cause 
therefor." — Engelken  v.  Justices'  Court.  — 
Cal.  App.  — ,  196  Pac.  266. 

90.     Application    to    set    aside    default. — 

Upon  an  application  made  to  set  aside  a 
default  Judgment  in  a  Justices'  court,  It  Is 
error  to  grant  the  application  without  mak- 
ing the  order  conditional  upon  the  payment 
of  plaintifTs  costs,  but  the  failure  to  im- 
pose such  condition  does  not,  however,  de- 
vest the  Justices'  court  of  Jurisdiction  to 
proceed  with  the  cause. — Arbogast  v.  Su- 
perior Court,  82  Cal.  App.  872,  162  Pac.  909. 

21.  Such  written  notice  of  entry  of  Judg- 
ment is  required  in  cases  where  personal 
service  of  the  summons  and  complaint  is 
made,  as  In  cases  where  there  has  been  a 
constructive  service  of  summons. — Arbogast 
V.  Superior  Court,  82  CaL  App.  872,  162  Pac. 
909. 

22.  Same— Time  for  fkUns, — An  applica- 
tion   for    relief    hereunder    from    a    default 


Judgment  must  not  only  be  filed  but  must 
be  called  up  for  action  by  the  court  and  the 
court  moved  to  grant  it  within  ten  days 
after  notice  of  the  decision  has  been  served 
on  the  losing  party.  The  time  to  file  the 
application  begins  to  run  from  the  service 
of  the  notice  required  by  section  893,  post, 
and  the  service  of  such  notice  is  not  waived 
by  the  mere  preparation  of  afladavits  to  be 
used  upon  the  application  to  be  relieved. — 
Peterson  v.  Superior  Court,  30  Cat  App.  466, 
168  Pac.  547. 

23.  The  time  to  file  an  application  under 
above  section  to  be  relieved  from  a  Judg- 
ment entered  by  default  in  a  Justices'  court 
on  the  ground  that  such  Judgment  bad  been 
taken  by  mistake,  inadvertence,  surprise 
and  excusable  neglect,  begins  to  run  from 
service   of   written    notice   of   entry   of   the 

'Judgment  as  required  by  section  893  of  such 
code,  as  amended  In  1915. — Arbogast  v.  Su- 
perior Court,  32  Cal.  App.  372.  162  Pac.  909. 

24.  Notice  of  default  ludjpsient— Mailed 
to  person  otker  tkan  defendant  —  Idem 
sonans. — In  a  case  in  which  there  is  no 
claim  on  the  part  of  the  plain tiflC  that  any 
other  notice  was  given  Faria  than  the  no- 
tice mailed  by  the  Justice,  that  notice 
was  not  addressed  to  Faria,  but  to  Faira.  It 
was  not  delivered  through  the  post-ofllce  to 
Faria,  but  was  returned  undelivered  to  the 
Justice  of  the  peace.  It  is  too  plain  for  ar- 
gument that  a  notice  of  a  default  Judgment 
addressed  to  a  person  other  than  the  Judg- 
ment-debtor is  not  such  a  notice  as  is  re- 
quired by  above  section,  to  start  time  run- 
ning within  which  a  motion  to  vacate  the 
Judgment  may  be  made.  Faira  and  Faria 
are  not  idem  sonans. — Engelken  v.  Justices' 
Court,  —  Cal.  App.  — .  195  Pac.  265. 


-^First    notice    of    default* 
sentlns    of    execution— Motion    wltkln    ten 
days  tkereafter^-aurisdiction  off  lustice.^ In 

a  case  in  which  the  first  notice  of  a  de- 
fault Judgment  is  received  by  the  defendant 
on  the  date  the  execution  was  presented  to 
him,  and  within  ten  days  of  that  time  he 
gave  notice  of  motion.  It  was  within  time 
and  the  Justices'  court  had  power  to  hear 
and  determine  the  questions  arising  upon 
his  showing  of  any  of  the  grounds  specified 
in  the  statute. — Engelken  v.  Justices'  Court, 
—  Cal.  App.  — ,  195  Pac.  265. 

ni.     RELIEF  IN  EQUITY. 

2d.  AflrmatiTc  skowiny  of  suod  defense 
— Wken  required. — Where  money  Judgment 
was  recovered  in  Justices'  court,  but  causes 
of  action  set  out  in  case  were  barred  by 
limitation  before  commencement  of  action 
for  relief  against  such  Judgment,  and  there 
is  nothing  to  show  that  plaintlflF  in  Jus- 
tlces'-court  case  was  guilty  of  any  fraud 
in  procurement  of  Judgment,  it  would  be  in- 
equitable to  set  aside  Judgment  without 
aflarmative  showing  in  complaint  that  there 
was  good  defense  to  action  of  Justices* 
court. — Burbrldge  v.  Rauer,  146  Cal  21  79 
Pac.  626,  527. 
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S7.  After  dcmlal  of  aiotiom  to  opem  Jvds- 
■eBtd — Where  judgment  was  rendered 
against  plaintiff  in  Justices*  court,  and  he 
did  not  learn  that  Juderment  had  been  en- 
tered against  him  until  time  for  an  appeal 
had  expired,  and  he  then  makes  an  appli- 
cation to  court  by  motion  to  open  Judgment, 
which  motion  Is  granted,  but  Justice  on 
following  day  and  without  notice  to  plaintiff 
or  his  attorney  vacates  such  order,  his  sub- 
sequent  action  in  vacating  this  order  is 
equivalent  to  denial  of  motion,  and  from 
this  order  there  is  no  appeal  to  superior 
court  Hence,  such  denial  gives  to  court  of 
equity  same  authority  to  interfere  as  if 
other  court  was  powerless  to  render  aid. 
Rule  under  which  court  of  equity  declines 
to  interfere  until  after  application  for  re- 
lief has  been  made  to  court  in  which  Judg- 
ment was  rendered  has  no  application  when 
relief  has  been  sought  in  that  court  and 
denied.  Merriman  ▼.  Walton,  106  Cal.  408, 
407,  45  Am.  St.  Rep.  60,  30  L.  R.  A.  786,  88 
Pac.  1108. 

28.  iBjvmetloB^— After  denial  of  motlom 
t»  •»•■  JndiTBacBt^ — ^After  denial  of  motion 
to  set  aside  Judgment  by  default  in  Jus- 
tices* court,  under  this  section,  on  ground 
of  mistake,  court  of  equity  will  not  issue 
an  injunction  to  restrain  collection  or  as- 
!(ignment  of  such  Judgment. — Reagan  v. 
FiUgerald,  76  Cal.  280,  231,  283.  17  Pac.  198. 

2i.    Same— Denied  vrkerc  party  vraa  neg- 

llsent« — ^Where  equity  is  invoked  to  restrain 
enforcement  of  Judgment  by  Justice  of  peace 
and  it  appears  from  complaint  that  plaintiff 
was  informed  of  all  grounds  which  he 
urges  in  support  of  his  action,  within  week 
after  terdict  was  given  by  Jury,  he  will  be 
denied  relief,  because  he  had  complete  rem- 
edy against   all   errors   committed   at   trial 


by  appeal  to  superior  court;  and  his  failure 
to  take  such  appeal  until  more  than  thirty 
days  after  rendition  of  Judgment  was  his 
own  negligence,  which  can  not  be  invoked 
as  ground  for  interference  of  equity. — Hol- 
lenbeak  v.  McCoy,  127  Cal.  21,  23,  69  Pac. 
201. 

SO.  Sane — Denied  wkere  remedy  by  mo- 
tion exists. — A  court  of  equity  will  not 
grant  injunction  to  restrain  enforcement  of 
execution  issued  on  Judgment  by  default 
rendered  in  Justices'  court,  if  Judgment  is 
void  upon  its  face,  because  there  is  speedy, 
complete,  adequate,  and  summary  remedy 
by  motion  in  Justices'  court. — ^I>uco  v. 
Brown,  78  Cal.  8,  6,  20  Am.  St.  Rep.  772,  14 
Pac.  869. 

81.  Same — ^Thovgk  relief  mJgkt  kave  been 
■ongkt  In  different  form  of  action. — It  is 
familiar  rule  that  separate  action  to  re- 
strain enforcement  of  Judgment  will  not  be 
sustained  where  same  relief  can  be  ob- 
tained through  motion  or  other  proceeding 
in  action  in  which  Judgment  was  obtained: 
and,  in  Jurisdiction  in  which  legal  and 
equitable  relief  is  dispensed  within  differ- 
ent tribunals,  court  of  equity  will  not  grant 
relief  against  Judgment  when  same  relief 
can  be  obtained  by  aid  of  court  that  ren- 
dered Judgment.  But,  under  system  of  pro- 
cedure which  obtains  in  this  state,  where 
various  kinds  of  relief  are  administered  by 
same  tribunal,  and  where  there  is  but  one 
form  of  civil  action  for  enforcement  or  pro- 
tection of  civil  rights,  party  who  presents 
complaint  showing  his  right  to  relief  asked 
is  not  to  be  denied  that  relief  because  he 
might  have  sought  it  under  different  form 
of  action. — ^Merriman  v.  Walton,  105  Cal. 
403,  407,  46  Am.  St.  Rep.  60,  30  L.  R.  A.  786, 
38  Pac.  1108. 


§860.    ANSWER  OB  DEHXTBBEB  TO  AMEND  PLEADIN08.     When  a 

pleading  is  amended,  the  adverse  party  may  answer  or  demur  to  it  within  such 

time,  as  the  court  may  allow,  not  exceeding  five  days  after  notice  of  the 

amendment. 

History:     Bnacted  March  11,  1872;   amendment  approved  May  16, 
1921,  Stots.  and  Amdts.  1921,  p.  122.    In  effect  July  29,  1921. 

As  tm  tlMie  to  ylcsd*  see,  ante,  I  482  and  note. 
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CHAPTER  IV. 

PROVISIONAIi  REMEDIES  IN  JUSTICES'  OOUBTS. 

Artiele  I.    Abkest  and  Bail,  §§  861-865. 
IL    Attachment,  |§  866-869. 
UL    Claim  and  Delivesy  or  Peksonal  Pjiofebtt,  S  870. 

ARTICLE  I. 

AEBEST  AND  BAIL. 

S  861.    Order  of  arrest  and  arrest  of  defend-      8  863.  A  defendant  arrested  must  be 

^^*'  before  the  justice  immediately. 

§  862.    Affidavit  and  undertaking  for  order  of      f  864.  The  officer  must  give  notice   to     the 

arrest.  plaintiff  of  arrest. 

§  865.  The  officer  must  detain  the  defendant. 

§  861.  OBDEB  OF  ARREST  AND  ABBEST  OF  DEFENDANT.  An  order 

to  arrest  the  defendant  may  be  indorsed  on  a  summons  issued  by  the  justice 
and  the  defendant  may  be  arrested  thereon  by  the  sheriff  or  constable,  at  the 
time  of  serving  the  summons,  and  brought  before  the  justice,  and  there  detained 
until  duly  discharged,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a  cause  of  action 
arising  upon  contract,  express  or  implied,  when  the  defendant  is  about  to 
depart  from  the  state,  with  intent  to  defraud  his  creditors ; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property  embezzled  or 
fraudulently  misapplied,  or  converted  to  his  own  use  by  one  who  received  it  in 
a  fiduciary  capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in  contracting  the  debt  or 
incurring  the  obligation  for  which  the  action  is  brought ; 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of  his  property 

or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  can  be  arrested  in  any  action. 

History:     Enacted  March  11»  1872,  founded  on  §544  Practice  Act. 

ARREST  IN  CIVIL  ACTIONS.  applicable  In  such  cases,  are  those  found  In 

,     .     .  ^4.      4.'         i»        i..  ^^*^   *"<*   succeeding  four   sections.      Under 

1.  As  to  construction  of  section.  these,  before  an  order  of  arrest  can  be  male 

2.  Conditions  upon  wliich  order  of  arrest  may  by  Justice  In  an  action  for  recovery,  of  debt 

be  made.  it  must  be  proved  to  satisfaction  of  Justice 

3.  Same — Woman  exempt  from.  ^^^^  there  is  cause  of  action  arising   upon 

contract,    express    or    implied;    and     either 

An  to  arrest  and  ball,  see,  ante,  §  478  and       that  defendant  Is  about  to  depart  from  state 

"ote.  with  Intent  to  defraud  his  creditors,  or  tHa.t 

Aa    to    iasnlngr    meane    and    final    process       ^^  ^as  been  eruilty  of  fraud  in  contract! nje- 

from  Justices*  court  to  any  part  o£  county,       debt  or  incurring:  obligation,  or  that  he   )ia.s 

see  §§  94,  106  and  notes  removed,     concealed,'    or     disposed     of      his 

As   to    wkat   proceedings   are   to    be    kad       P^'operty,  or  Is  about  to  do  so,  with    intent 

when  complaint  Is  amended,  see,  ante,  S  432       *°   defraud   his   creditors.      This   proof    ma.y 

and  note.  ^®  "^*^®  ^^  affidavit  by  party  or  some  otlier 

person.     That  It  be  made,  however,    is    j,, 
1.     As    to    construction    of    section.— The       riadictional,  and  without  it  there  la  no     lit" 

only    provisions    of    statute    pertaining:    to       risdiction    to    issue    such    an    order. li% 

arrest  in  civil  actions  in  Justices*  courts,  or       Vinich.  86  Cal.   70,  71.  26  Pac  528. 
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^'*-  'V,  Art.  I.l         AFFIDAVIT  AND   UNDBRTAKUVG — ORDER   OF   ARREST.  §§  862-8e'f 


Sl  Comdltlona  upon  wklck  order  of  court 
^«T  *«  BMide. — ^The  order  must  be  made  In 
the  manner  and  under  the  conditions  pre- 
scribed. There  must  be  a  complaint,  show- 
iner  that  a  cause  of  action  exists,  which, 
though  not  as  full  and  specific  as  to  be 
maintainable  agrainst  demurrer  in  the  su- 
perior court,  must  be  sufflcient  as  a  state- 
ment of  a  cause  of  action  in  a  Justices' 
court;  and  the  party  applying:  for  the  order 
must  show  to  the  satisfaction  of  the  Jus- 


tice, by  his  own  or  the  affidavit  of  another 
person,  that  the  facts  necessary  to  author- 
ize the  order,  under  the  provisions  of  this 
section,  exist. — Matter  of  Application  of  La 
Due.   161  Cal.   634,  120  Pac.  13. 

8.  Same — ^Womaa  exempt  from. — ^Under 
this  section,  a  woman  can  not  be  arrested 
upon  process  issued  in  a  civil  action. — ^Nel- 
son V.  Kellogrs,  162  Cal.  621,  622.  123  Pac. 
1115. 


§862.    AFFIDAVIT  AND  UNDEBTAKINO  FOB  OBDEB  OF  ABBEST. 

Before  an  order  for  an  arrest  can  be  made,  the  party  applying  mnst  prove  to 

the  satisfaction  of  the  justice  by  the  affidavit  of  himself,  or  some  other  person, 

the  facts  upon  which  the  application  is  founded.    The  plaintiff  must  also  exe- 

cate  and  deliver  to  the  justice  a  written  undertaking  in  the  sum  of  three 

hundred  dollars,  with  sufficient  sureties,  to  the  effect  that  the  plaintiff  will 

pay  all  costs  that  may  be  adjudged  to  the  defendant,  and  all  damages  which 

he  may  sustain  by  reason  of  the  arrest,  if  the  same  be  wrongful,  or  without 

sufficient  cause,  not  exceeding  the  sum  specified  in  the  undertaking. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  545  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  334. 


APFIDAVIT   rOB   AEBEST. 

1,2,  SniBeieney  of. 

3.  When  fundamentally  defective. 


1«  8«flciemcy  of« — ^The  person  making:  the 
aflldaTit  upon  which  an  order  of  arrest  in  a 
civil  action  is  asked  may  follow  the  statute 
and  declare  in  positive  terms  that  the  de- 
fendant is  about  to  depart  from  the  state 
witb  Intent  to  defraud  his  creditors,  or  he 
may  set  up  the  facts  which  will  warrant  the 
judsre  in  concluding:  such  to  be  the  intent  of 
the  defendant.  In  either  case  the  affidavit 
la  sufficient. — ^In  re  Caples,  26  Cal.  App.  786, 
148  Pac  795. 


2.  An  affidavit  for  arrest  in  a  civil  ac- 
tion which  recites  that  the  defendant  is 
about  to  leave  the  state,  with  the  intent  to 
defraud  his  creditors,  is  sufficient,  without 
stating:  the  facts  constituting:  the  evidence 
from  which  the  intent  is  to  be  deduced. — 
In  re  Caples,  26  Cal.  App.  786,  148  Pac.  795. 

8.  'When  fnndameataUy  defective. — Affi- 
davit in  case  showing:  that  action  has  been 
beg:un  for  recovery  of  an  "alleged  indebt- 
edness," but  wherein  there  is  no  averment 
that  such  indebtedness  or  any  cause  of  ac- 
tion exists,  is  fundamentally  defective,  and 
therefore,  whatever  else  may  be  averred, 
court  is  left  without  Jurisdiction  to  make 
an  order  of  arrest. — ^In  re  Vinich,  86  Cal.  70, 
71.  26  Pac.  628. 


§  863.  A  DEFENDANT  ARRESTED  BUST  BE  TAKEN  BEFOBE  THE 
JUSTIOE  nOflDBDIATELY.  The  defendant  immediately  upon  being  arrested, 
must  be  taken  to  the  office  of  the  justice  who  made  the  order,  and  if  he  is 
absent  or  unable  to  try  the  action,  or  if  it  appears  to  him  by  the  affidavit  of 
defendant  that  he  is  a  material  witness  in  the  action,  the  officer  must  immedi- 
ately take  the  defendant  before  another  justice  of  the  township  or  city,  if  there 
is  another,  and  if  not,  then  before  the  justice  of  an  adjoining  township,  who 
most  take  jurisdiction  of  the  action,  and  proceed  thereon,  as  if  the  summons 
bad  been  issued  and  the  order  of  arrest  made  by  him. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  546  Practice  Act. 


§864.    THE  OFFICES  MUST  GIVE  NOTICE  TO  THE  PLAINTIFF  OF 

ARREST.    The  officer  making  the  arrest  must  immediately  give  notice  thereof 
to  the  plaintiflf,  or  his  attorney  or  agent,  and  indorse  on  the  summons,  and 
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subscribe  a  certificate,  stating  the  time  of  serving  the  same,  the  time  o£  the 
arrest,  and  of  his  giving  notice  to  the  plaintiff. 

History:    Enacted  March  H,  1872,  re^nactment  of  9  547  Practice  Act 
As  to  coMstraetlom  ol  tkiu  •eetlom.  see.  ante.  S  861,  note  oar.  1. 

§  866.  THE  OFFIOEB  MUST  DETAIN  THE  DEFENDANT.  The  officer 
making  the  arrest  must  keep  the  defendant  in  custody  until  he  is  discharged  by 
order  of  the  justice. 

History:    Enacted  March  11,  1872,  re-enactment  of  9  648  Practice  Act 

As  to  eomstraetiom  of  tkls  seetlOB.  see,  ante.  S  861,  note  par.  1. 


AETICLB  n. 

ATTACHMENT. 

§  866.    Writ  of  attachment  shaU  isBue  upon      9  868.    Writ  of  attachment,  to  whom  directed. 

.  ««.     TT^^  V*-  ^    u       *         ^  K        *  ^^^'    ^"^^  proviflions  apply  to  aU  attain- 

§867.    Undertaking  on  attachment  must  be  ments  in  justiees'^urts. 

leqoired. 

§866.    WBIT  OF  ATTACHMENT  SHALL  ISSUE  UPON  AFFIDAVIT.     A 

writ  to  attach  the  property  of  the  defendant  must  be  issued  by  the  justice  at 

the  time  of,  or  after  issuing  summons  in  actions  in  which  the  sum  claimed 

exclusive  of  interest  exceeds  ten  dollars,  on  receiving  an  aflSdavit  by  or  on 

behalf  of  the  plaintiff,  showing  the  same  facts  as  are  required  to  be  shown  by 

the  affidavit  specified  in  section  five  hundred  and  thirtjf-eight. 

History:  Enacted  March  11,  1872,  founded  on  §S  551,  552  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats  and 
Amdts.  1900-1,  p.  169,  held  unconstitutional,  see  history,  §6  ^te* 
amendment  approved  March  22,  1907,  Stats,  and  Amdts.  1907  d  880 
Kerr's  Stats,  and  Amdte.  1906^7,  p.  467;  March  20,  1911.  Stata*  and 
Amdts.  1911,  p.  399.  *  ° 

ATTACHMENT.  8.    Sam^-ProTtaioM    of    eode._All    pro- 

1.  Fails  for  want  of  summons,  when.  visions  of  thU  code  relating  to  attachment 

2.  Bight  to  remedy— Injuries  by  trespassing  ^''''^®«»  ^^^^y  ^o  actions  agralnst  owner    to 

animals.                                     ^          *-         »  recover    damagres    for    injuries    caused     by 

3.  Sam^Provisions  of  code.  treSpasslnj:  animals,  subject  only  to  follow- 

4.  What  does  not  vitiate.  m^n^lm^lT^^         Vl!    "*?  '"^''"^^    ^' 

niingr  affidavit  required  by  section  688.  ante 

1.  Falls  for  want  of  snnnonw,  wkea. —  and  this  section,  plaintiff  Is  entitled  to  fsJ 
Where  summons  Is  unauthorized  and  void,  suance  of  writ  of  attachment  against  oroi*' 
an  attachment  in  Justices'  court  must  fall  ©rty  of  defendant  upon  fllins  his  complaint 
for  want  of  summons. — Hisler  v:  Carr,  84  stating-  cause  of  action,  properly  verlfiAd 
Cal.  641,  646.  according:    to    law.— Wigrmore   v.    Buell,     122 

2.  Riskt    to    rcmcily--liijiirle«    by    tres-  ^^^'  ^^*'  ^^^'  ^*  ^*<^-  €00. 

paaslns    animals.— Under    act    of    March    7,  4.     Wkat  does  not  vittate.— Pact  that    ri« 

1878    (Stats.    1877-8,   p.    176),    plaintiff   who  fendant   absents  himself   so   that  summ 

seeks  to  recover  for  injuries  caused  by  tres-  can  not  be  served  on  him  before  return   d*** 

.passing  animals  is  not  deprived  of  his  rem-  thereof,   and    fact   that    it   Is   returned 

edy  by  attachment,  because,  after  distraint,  served,  can  not  have  effect  of  vitiating-  ^^^ 

he  has  continuing  lien  upon  animals. — ^Wig-  tachment. — Seaver  v.  Fitzgerald    2S  Gal    ^- 

more  v.  Buell.  122  Cal.  144,  146,  64  Pac.  600.  90.                                                           *                     ***• 

§867.    XTNDEBTAKINO    ON    ATTACHMENT    MUST    BE    BEQITOtBi) 

Before  issuing  the  writ,  the  justice  must  [1]  require  a  written  undertaking  on 
the  part  of  the  plaintiff,  [2]  with  two  or  more  sufficient  sureties,  [3]  in  a  sum 
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WJRIT   OF  ATTACHMENT—TO   WHOM   DIRECTHD. 


§868 


not  less  than  fifty  nor  more  than  three  hundred  dollars,  [4]  to  the  effect  that 
if  the  defendant  recovers  judgment,  the  plaintiff  will  pay  [a]  all  costs  that  may 
be  awarded  to  the  defendant,  and  [b]  all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  not  exceeding  the  sum  specified  in  the  undertaking. 

At  any  time  after  the  issuing  of  the  attachment,  but  not  later  than  five  days 
after  notice  of  its  levy,  the  defendant  may  except  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived  all  objections  to 
them. 

When  excepted  to  they  must  justify  in  the  manner  and  within  the  time 

provided  in  section  five  hundred  and  thirty-nine,  otherwise  the  justice  must 

order  the  writ  of  attachment  vacated. 

History:  Enacted  March  11,  1S72,  re-enactment  with  additions  of 
(663  Practice  Act  as  amended  186S  (Stats.  1868,  p.  132)  and  1860; 
amendment  by  Code  Commission,  Act  March  8, 1901,  Stats,  and  Amdts. 
1900-1,  p.  169,  held  unconstitutional,  see  history,  S  6  ante;  amendment 
approved  March  22,  1907,  Stats,  and  Amdts.  1907,  p.  880,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  468* 


ITNDBBTkKING  ON  ATTACHMENT. 

1.  Amoont  in  excess  of  jurisdiction — Proceed- 

ings void. 

2.  Attachment  is  void,  when. 

3.  Relation  of  proceedings  in  attachment  to 

each  other. 

4.  Undertaking  is  void,  when. 

!•  Ammmmmt  in  ezceaa  of  JorUidfctloB— - 
^■•cieedl»c»  Told^i — Justice  of  peace  has  no 
authority  to  issue  attachment  in  suit  to  re- 
cover sum  of  one  thousand  dollars,  nor  has 
he  any  authority  to  take  bond  on  attach- 
ment in  case.  Under  such  circumstances, 
proceedings  are  void. — Benedict  v.  Bray,  2 
Cal.   251.  255,  56  Am.  Dec.  382. 

2.  Attaekncnt  la  TOld*  when. — ^Attach- 
ment    is     unauthorised     and     void     unless 


Issued  in  substantial  conformity  with  provi- 
sions of  statute,  including  undertaking:  re- 
quired to  be  fflven. — Hisler  v.  Carr,  84  Cal. 
641,  646  . 

S.  Relatiom  of  proceedlnsw  la  attsch- 
memt  to  eack  other. — ^An  attachment  bond  is 
antecedent  of  attachment,  and  accompanies 
in  point  of  time  affidavit,  which  must  be 
made  before  writ  is  issued.  It  depends  for 
its  lesral  effect  upon  writ.  If  no  writ  is  is- 
sued bond  is  null  and  void.  It  has  no  ef- 
fect except  as  connected  with  attachment, 
and  they  must  exist  together. — Benedict  v. 
Bray,  2  Cal.  251,  254,  56  Am.  Dec.  832. 

4k     Undertaklms  la  void,  wken. — ^If  an  un- 

dertakingr  on  attachment  Is  executed  after 
writ  of  attachment  has  been  levied,  and  at- 
tachment dismissed,  undertaking  is  void. — 
Benedict  v.  Bray,  2  Cal.  261,  264,  66  Am. 
Dec.  382. 


§  868.  WBIT  OF  ATTACHMENT,  TO  WHOM  DIRECTED.  The  ivrit  may 
be  directed  to  the  sheriff  or  any  constable  of  the  county  in  which  such  justice 
court  is  situate  and  must  require  him  to  attach  and  safely  keep  all  of  the 
property  of  the  defendant  within  his  county  not  exempt  from  execution,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's  demand  against  the 
defendant,  the  amount  of  which  must  be  stated  in  conformity  with  the  com- 
plaint, unless  the  defendant,  whose  property  has  been  or  is  about  to  be  attached, 
giYe  him  security  by  the  undertaking  of  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demand  against  such  defendant  besides  costs;  in  which 
ease  to  take  such  undertaking ; 

[Ke^er.]  provided,  however,  that  whenever  a  levy  shall  be  made  upon 
personal  property,  other  than  money,  belonging  to  a  going  concern,  then  the 
sheriff  must,  if  the  defendant  consents,  place  a  keeper  in  charge  of  said 
attached  property  at  plaintiff's  expense  for  at  least  two  days  or  more,  and 
said  keeper's  fees  must  be  prepaid  by  the  attaching  creditor.    After  the  expira- 
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tion  of  said  two  days,  the  sheriff  shall  take  said  property  into  his  immediate 
custody,  unless  other  disposition  is  made  by  the  court  or  parties. 

[If  more  than  one  defendant.]  In  the  event  that  the  action  is  against  more 
than  one  defendant,  any  defendant  whose  property  has  been  or  is  about  to  be 
attached  in  such  action  may  give  the  sheriff  such  undertaking,  and  the  sheriff 
shall  take  the  same,  and  such  undertaking  shall  not  subject  such  defendant 
to  or  be  answerable  for  any  demand  against  any  other  defendant,  nor  shall 
the  sheriff  thereby  be  prevented  from  attaching  or  be  obliged  to  release  from 
attachment,  any  property  of  any  other  defendant ;  provided,  however,  that  such 
defendant,  at  the  time  of  giving  such  undertaking  to  the  sheriff,  shall  file  with 
the  sheriff  a  statement  duly  verified  under  oath,  wherein  such  defendant 
shall  aver  and  declare  that  the  other  defendant  or  defendants  in  the  action  in 
which  said  undertaking  was  given  has  or  have  not  any  interest  or  claim  of  any 
nature  whatsoever  in  or  to  said  property.  Such  statement  must  further  contain 
the  character  of  such  defendant's  title  and  the  manner  in  which  he  acquired 
title  to  such  attached  property. 

[Service  out  of  county.]  Several  writs  may  be  issued  at  the  same  time  to 
the  sheriffs  or  constables  of  different  counties ;  provided,  that  where  a  writ  of 
attachment  issued  by  a  justice  of  the  peace  is  to  be  served  out  of  the  county 
in  which  it  was  issued,  the  writ  of  attachment  shall  have  attached  to  it  a  cer- 
tificate under  seal  by  the  county  clerk  of  such  county,  to  the  effect  that  the 
person  issuing  the  same  was  an  acting  justice  of  the  peace  of  said  county  at  the 
date  of  the  writ. 

History:  Enacted  March  11,  1872^  re-enactment  of  (  654,  Practice 
Act;  amendment  approved  March  18,  1906,  Stats,  and  Amdts.  1905,  p. 
208;  April  22,  1915,  Stots.  and  Amdte.  1915,  p.  112;  May  26,  1917, 
Stats,  and  Amdts.  1917,  p.  939.    In  effect  July  27,  1917. 

A*  to  wbom  writ  of  attackiiieBt  mawt  be  directed,  amd  wbat  to  otate*  see,  ante,  I  540 
and  note. 

§889.  CEBTAIN  PB0VI8I0NS  APPLY  TO  ALL  ATTA0HBSENT8  IN 
JUSTICES'  COTTBTS.  The  sections  of  this  code  from  section  five  hundred  and 
forty-one  to  section  five  hundred  and  fifty-nine,  both  inclusive,  are  applicable 
to  attachments  issued  in  justices'  courts,  the  word  "constable"  being  substi- 
tuted for  the  word  '* sheriff,"  whenever  the  writ  is  directed  to  a  constable,  and 
the  word  '*  justice"  being  substituted  for  the  word  *' judge," 

History:    Enacted  March  11,  1872,  re-enactment  of  §  656  Practice  Act. 

Am  to  attaebnent  of  property,  see.  ante,  58  641-559  and  notes. 
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ARTICLE  m. 

claim:  and  deliveby  of  personal  propebty. 

S  870.    How  claim  and  delivery  enforced. 

§870.  HOW  CLAIM  AND  DELIVEBY  ENFOBCED.  In  an  action  to 
recover  possession  of  personal  property,  the  plaintiff  may,  at  the  time  of  issuing 
summons  or  at  any  time  thereafter  before  answer,  claim  the  delivery  of  such 
property  to  him;  and  the  sections  of  this  code  from  section  five  hundred  and 
ten  to.  section  five  hundred  and  twenty-one,  both  inclusive,  are  applicable  to 
such  claim  when  made  in  justices'  courts,  the  powers  therein  given  and  duties 
imposed  on  sheriffs  being  extended  to  constables,  and  the  word  '' justice" 
substituted  for  ** judge." 

History:   Enacted  March  11,  1872. 


1.  Landlord  and  tenant— Taking  prop- 
«rt7  to  emforee  lien— Not  larceny  thonslt 
wroacfni. — ^When  the  lease  of  an  apartment 
wu  upon  the  condition  that  the  lessor 
should  have  a  Hen  upon  the  property  of  the 
lessee  for  unpaid  chargres,  includingr 
charges  for  cleaning:  the  apartment  and 
laooderinsr  soiled  linen,  and  providingr  that 
if  any  rent  or  other  chargres  remained  un- 
paid, the  lessor  mig^ht  remove  the  lessee's 


property,  and  after  three  months'  time 
mig^ht  sell  the  property,  If  the  chargres  were 
not  paid  within  that  time;  act  of  lessor  in 
seizing:  articles  o'f  property  of  lessee  on 
claim  that  apartment  was  not  clean  did  not 
constitute  g:rand  larceny,  under  section  484 
of  Penal  Code,  thoug:h  wrongful. — Ex  parte 
Bayles,  —  Cal.  App.  — ,  190  Pac.  1034. 

Am    to    claim    and    delivery    of    personal 
property,  see,  ante,   S9  610-620  and  notes. 


CHAPTER  V. 

JUDGMENT  BY  DEFAULT  IN  JUSTICES'  COUETS. 

1 871.    Judgment  when  defendant  fails  to  ap-      §  872.    Judgment  against   defendant   on   de- 
pear,  murrer. 

§  Sn.    JUDGMENT  WHEN  DEFENDANT  FAILS  TO  APPEAB.    If  the 

defendant  fail  to  appear,  and  to  answer  or  demur  within  the  time  specified  in 
the  summons,  then,  upon  proof  of  service  of  summons,  the  following  proceed- 
ings must  be  had : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the  recovery  of  money,  or 
damages  only,  the  court  must  render  judgment  in  favor  of  plaintiff  for  the 
snm  specified  in  the  summons. 

2.  In  all  other  actions  the  court  must  hear  the  evidence  offered  by  the  plain- 
tiff, and  must  render  judgment  in  his  favor  for  such  sum  (not  exceeding  the 
amount  stated  in  the  summons)  a3  appears  by  such  evidence  to  be  just 

History:  ESnacted  Marcli  11,  1872;  amendment  approved  April  3, 
1876,  Code  Amdts.  1876-6,  p.  100;  March  16.  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  118. 


DEFAULT  JUDGMENT. 

1.2.  Const  roction  of  section. 

3.  Default  occurs,  when. 

4.  Plaintiif  is  entitled  to  judgment,  when. 


5.  Sufficiency  of  proof  of  service. 

6.  What  is  not  judgment  by  default. 

7.  Same — No  right  to  render,  where  defen- 
dants answered,  but  were  absent  from 
triaL 
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JUDGMfiNT  AGAINST  DBFBHrDANT— ON   DBMURRSOI. 


Pt.II, 


1.  Conatmctlon  of  aeetlom. — This  section 
is  controlled  by  section  874,  post,  which  is 
greneral  in  its  terms. — Hall  v.  Kerriflran,  135 
Cal.  4,  7,  66  Pac.  868. 

2.  This  section  does  not  direct  the  Jus- 
tice to  enter  a  Juderment  by  default  within 
any  prescribed  time.  The  entry  of  the  non- 
appearance of  the  defendant  executed  by 
sections  911  and  912,  post,  is  a  ministerial 
duty,  and  in  San  Francisco  such  entry  is 
made  by  the  clerk  of  the  Justices*  courL  The 
failure  to  execute  such  a  ministerial  duty 
does  not  devest  a  court  of  Jurisdiction. — 
Hall  V.  Justices'  Court,  6  Cal.  App.  1S3,  137, 
87  Pac.  870. 

3.  Default  occwrs  wken  defendant  fails 
to  answer  or  demur  as  described  in  this 
section  and  in  section  860,  ante. — Weimmer 
V.  Sutherland,  74  Cal.  341,  344,  16  Pac.  849. 

4.  Plalntur  Is  emtltlcd  to  Judvment,  when. 

— Upon  sufficient  statement  of  his  cause  of 
action  plaintlft  is  entitled  to  Judgrment  for 
amount  demanded,  if  defendant  fails  to  ap- 
pear and  answer  to  complaint. — Schroeder 
V.  Wittram,  66  Cal.  636,  638,  6  Pac.  737. 

5.  Sufllciemey  of  proof  of  •crvlco^ — ^Where 
return  afforded  some  evidence  that  copy  of 


complaint  served  was  copy  of  complaint  in 
action,  court  will  not  say.  In  absence  of 
other  evidence,  that  proof  In  this  respect 
was  not  sufficient  to  authorise  Justice  to 
render  Judgment  by  default. — Cardwell  v. 
Sabichi,  69  Cal.  490,  493. 

«.     T¥hat  Is  not  Judsmcmt  by  default. — If 

defendant  in  Justices'  court  has  an  answer 
on  flle  which  puts  In  issue  allesrations  of 
complaint.  Justice  can  not  enter  Judgment 
by  default  against  him.  Such  Judgment 
could  not  be  Judsrment  by  default,  notwith- 
standing Justices'  record  might  contain  an 
entry  to  that  effect. — State  ex  reL  Grissom 
v.  Justices'  Court,  31  Mont.  268,  78  Pac.  498, 
600. 


7.  Santo— No  riskt  to  remdcr,  wkere  tkc 
defendants  answered,  hut  were  absent 
from  trial. — After  defendants  in  a  Justices' 
court  have  appeared  and  answered,  there  is 
no  provision  of  law  requiring  them  to  be 
present  at  trial  if  they  feel  disposed  to  ab- 
sent themselves,  and  no  valid  Judgment  by 
default  can  be  rendered  against  them  by 
reason  of  such  absence. — State  ex  rel.  Gris- 
som V.  Justices'  Court,  31  Mont.  268,  78  Pac. 
498,  600. 


§872.    JUDGMENT  AQAINST  DEFENDANT  ON  DEMUEREB.     In  the 

following  cases  the  same  proceedings  taust  be  had  and  judgment  must  be  ren- 
dered in  like  manner  as  if  the  defendant  had  failed  to  appear  and  answer,  or 
demur: 

1.  If  the  complaint  has  been  amended,  and  the  defendant  fails  to  answer  it,  as 
amended,  within  the  time  allowed  by  the  court ; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the  defendant  fails  to 
answer  within  the  time  allowed  by  the  court,  not  to  exceed  five  days. 

3.  If  the  demurrer  to  the  answer  is  sustained  and  the  defendant  fails  to 

amend  the  answer  within  the  time  allowed  by  the  couft. 

History:     Enacted  March  11,  1872;   amendment  approved  May  16, 
1921,  SUts.  and  Amdts.  1921,  p.  122.    In  effect  July  29,  1921. 


JUDGMENT  AGAINST  DEFEND  ANT- 
ON DEMURRER. 

1.  Construction  of  aection — ^With  section  858, 

ante. 

2.  Disposition  of  case  as  to  one  defendant — 

Duty  of  court  as  to  other  defendants. 

3.  Justice  is  not  required  to  give  time  to  an- 

swer, or  notice. 

A«  to  walT«r*  see,  ante,  $373  and  note. 

1.  CoBstmctfon  of  aectlon— liVItlt  aeetlom 
858,  ante. — ^Under  this  section  and  section 
858,  ante,  defendants  may  answer  forthwith 
upon  overruUngr  of  their  demurrer,  but  If 
they  fail  to  answer  "at  once,"  Justice  is  au- 
thorized, if  no  Issue  of  fact  has  been  pre- 
sented for  trial,  to  render  Judgrment  in 
favor  of  plaintiff.  —  Stewart  v.  Justices' 
Court,  109  Cal.  616,  617,  618,  42  Pac.  168. 
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2.     DlapooitloB  of  case  as  to  one  defend- 
ant— Doty  of  court  as  to  other  defendnnta. 

— ^In  an  action  asralnst  stockholders  of  a 
corporation  It  is  obvious  that  there  may 
possibly  be  as  many  adverse  issues  made, 
and  as  many  trials  had,  resulting  in  several 
Judgments,  as  there  are  separate  defend- 
ants, so  that  disposition  of  case  as  to  one 
defendant  can  have  no  effect  on  right  and 
duty  of  court  to  ascertain  proportion  of 
claim  or  debt  for  which  each  defendant  Is 
liable,  and  to  render  Judgment  in  conform- 
ity therewith. — Orimwood  v.  Barry,  lig  Cal 
274,  276,  60  Pac.  480. 

8.     Justice  la  not  required  to  glTe  time  to 
answer,  or  notice. — ^There  is  no  provision  of 

code  which  requires  Justice  to  allow  defend- 
ant any  time  within  which  to  answer  com- 
plaint  in  case  his  demurrer  shall  be  overl 
ruled,  or  to  give  to  him  any  notice  of  that 
fact. — Stewart  v.  Justices'  Court,  109  om 
616.  618,  42  Pac.  168.  ^' 
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CHAPTER  VI. 

TIME  OP  TBIAL  AND  POSTPONEMENTS  IN  JUSTICES '  COURTS. 

I  873.     Time  when  trial  must  be  eommenced.      §  876.    Postponement  upon  application  of  a 
f  874.     When  court  may,  of  its  own  motion,  party. 

postpone  trial.  §  877.    No    continuance    for    more    than    ten 

I  875.     Postponement  by  consent.  days  to  be  granted,  unless  upon  fil- 

ing of  undertaking. 

§873.    TDfE  WHEN  TBIAL  MUST  BE  OOMIKENOED.    Unless  postponed, 

as  provided  in  this  chapter,  or  unless  transferred  to  another  court,  the  trial 

of  the  action  must  commence  at  the  expiration  of  one  hour  from  the  time 

specified  in  the  notice  mentioned  in  section  eight  hundred  and  fifty,  and  the 

trial  must  be  continued,  without  adjournment  for  more  than  twenty-four  hours 

at  any  one  time,  until  all  the  issues  therein  are  disposed  of. 

History:     Enacted  March  11,  1872;   amendment  approved  AprU  8, 
1876,  Code  Amdts.  1876-6,  p.  100. 


TIME  OF  COMMENCEMENT  OF  TBIAL. 

1.  Gonatraction  of  section. 

2.  I>ut7  of   court  as  to  other  defendants — 

V^here  case  has  been  disposed  of  as  to 
one. 

3.  Befusal  of  justice  to  proceed — Remedy — 

Power  of  justice. 

!•  C*Batv««tlom  of  aeetloiu — ^Provision  in 
this  section  that  trial  must  commence  one 
hour  from  time  specified  in  notice  referred 
to.  Implies  that  this  notice  should  he  driven 
in  iv^ritiDgr  and  form  part  of  record,  and  that 
there  should  be  entry  thereof,  and  also  of 
mode  in  which  it  is  siven,  in  Justices' 
docket,  so  that  there  may  be  affirmative 
evidence  of  his  authority  to  render  Judgr- 
ment. — Jones  v.  Justices*  Court,  97  Cal.  628, 
ft26.  82  Pac.  676. 

See.  ante,  S  850  and  note. 

2.     Dwty  of  eovrt  aa  to  otker  defendanto 
e   ease   has   been   disposed   of   aa   to 

In  action  agrainst  several  stockholders 


of  corporation  there  may  possibly  be  as 
many  diverse  issues  made,  and  as  many 
trials  had,  resultingr  in  several  Judgrments, 
as  there  are  separate  defendants,  so  that 
disposition  of  case  as  to  one  defendant  can 
have  no  effect  on  risrht  and  duty  of  court  to 
"ascertain"  the  "proportion  of  claim  or 
debt  for  which  each  defendant  is  liable," 
and  to  render  Judgrment  "in  conformity 
therewith." — Qrimwood  v.  Barry,  118  Cal. 
274,  276,  60  Pac.  430. 

8.  Refusal  of  Jostlee  to  proeeed— Remedy 
— Po^srer  of  Justice. — If  Justice  of  the  peace 
should  refuse  to  proceed  with  trial  of  case 
as  required  by  this  section,  remedy  would 
be  to  obtain  writ  of  mandate  compellingr 
him  forthwith  to  proceed  with  such  trial; 
but  upon  service  of  such  writ  he  would 
still  have  rigrht  to  entertain  motion  for 
its  further  continuance,  and  if  sufficient 
cause  were  shown  therefor,  in  accordance 
with  provisions  of  code,  he  would  be  Jus-  < 
tifled  in  firrantinff  it. — Whaley  v.  Kinff,  92 
Cal.    431,    482,    28    Pac.    679. 


§  874.  WHEN  COURT  MAY,  OF  ITS  OWN  MOTION,  POSTPONE  TBIAL. 
The  court  may,  of  its  own  motion,  postpone  the  trial : 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law  or  by  an  order  of 
the  court  for  the  trial,  the  court  is  engaged  in  the  trial  of  another  action ; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the  pleadings,  or  the 
allowance  of  time  to  make  such  amendment  or  to  plead,  a  postponement  is 
rendered  necessary ; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues  of  fact,  and  a  jury 
has.  been  demanded. 

Hiatory:   Enacted  March  11,  1872. 

POBTPONEMBNT  OP  TBIAL  —  COURT 'S      3.  Same— Right  to  aDow  two  days  in  which 

OWN  MOTION.  to  answer. 


1.  Conatmction  of  section-^In  generaL 

2.  Same — Controls  what  geetions. 


4.  Justices'  court  does  not  devest  itself   of 
jurisdiction  to  proceed,  when. 


N  876, 87« 


POSTPONEMENT— CONSBNT—APPIiICATION    FOR. 


Pt.U. 


1.  CoBstmctlon  of  aectlon— In  s«neraL — 

Provision  in  this  section  by  which  court 
may  postpone  trial,  if  postponement  is  nec- 
essary by  reason  of  allowance  of  time  "to 
plead."  must  have  been  intended  by  lesrisla- 
ture  to  have  some  effect,  and  must  refer 
to  pleadinfiT  that  has  Jiot  yet  been  made  or 
filed.  This  clause  also  implies  that  court 
may  allow  party  time,  not  exceeding:  two 
days,  within  which  to  file  an  origrinal  plead- 
ing-, when  he  has  no  such  pleading^  on  file. 
—Hall  V.  Kerrigan,  136  Cal.  4,  6,  66  Pac. 
868/ 

2.  Same  —  Controls  what  aectlona. — This 
section,  being  general  in  its  terms,  con- 
trols   the    provisions    of    sections    868,    871, 


872,  ante.— Hall  v.  Kerrigan,   185  Cal.  4,   !, 
66   Pac.   868. 

3.  Sane — Rlsht  to  allow  two  day*  In 
wblch  to  anawer. — Under  this  section  jus- 
tice has  right,  after  overruling  defendant's 
demurrer,  to  allow  him  two  days  in  which 
to  answer,  and  to  postpone  trial  for  that 
period. — Hall  v.  Kerrigan,  135  Cal.  4.  6, 
66  Pac.   868. 

4.  Jnatlcea'  eonrt  doea  not  devest  Itaelf 
of  Jurisdiction  to  proceed  further  in  action 
because,  of  its  own  motion,  it  continues 
case  for  few  hours,  or  because  it  refuses  to 
grant  defendant  continuance  to  some  future 
time.  Such  rulings  are  at  most  only  error, 
reviewable  only  on  appeal  to  superior  court. 
— Disque  v.  Herrington,  139  Cal.  1,  2,  3,  72 
Pac.  336. 


§  876.  POSTPONEMENT  BY  CONSENT.  The  court  may,  by  consent  of 
the  parties,  given  in  writing  or  in  open  court,  postpone  the  trial  to  a  time 
agreed  upon  by  the  parties. 

History:   Enacted  March  11,  1872. 

§876.  POSTPONEMENT  UPON  APPLICATION  OF  A  PABTT.  The  trial 
may  be  postponed  upon  the  application  of  either  party,  for  a  period  not  exceed- 
ing four  montiis : 

1.  The  party  makiiig  the  applicatiaii  must  prore,  by  his  own  oath  or  other- 
wise, that  he  can  not,  for  want  of  material  testimony,  which  he  expects  to  pro- 
cure,  safely  proceed  to  trial,  and  must  show  in  what  respect  the  testimony 
expected  is  material,  and  that  he  has  used  due  diligence  to  procure  it,  and  has 
been  unable  to  do  so ; 

2.  If  the  application  is  on  the  part  of  the  plaintiflf,  and  the  defendant  is 
under  arrest,  a  postponement  for  more  than  three  hours  discharges  the  defend- 
ant from  custody,  but  the  action  may  proceed,  notwithstanding,  and  the 

.  defendant  is  subject  to  arrest  on  execution,  in  the  same  manner  as  if  he  had 
not  been  discharged ; 

3.  If  the  application  is  on  the  part  of  a  defendant  under  arrest^  before  it  can 
be  granted  he  must  execute  an  undertaking,  with  two  or  more  sufficient  sure- 
ties, to  be  approved  by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the  eflEect 
that  he  will  render  himself  amenable  to  the  process  of  the  court  during  the 
pendency  of  the  action,  and  to  such  as  may  be  issued  to  enforce  the  judgment 
therein ;  or  that  the  sureties  will  pay  to  the  plaintiflf  the  amount  of  any  judg- 
ment which  he  may  recover  in  the  action,  not  exceeding  the  amount  specified  in 
the  undertaking.  On  filing  the  undertaking  specified  in  this  subdivision  the 
justice  must  order  the  defendant  to  be  discharged  from  custody; 

4.  The  party  makinjr  the  application  must,  if  required  by  the  adverse  party 
consent  that  the  testimony  of  any  witness  of  such  adverse  party,  who  is  in 
attendance,  may  be  then  taken  by  deposition  before  the  justice,  and  that  the 
testimony  so  taken  may  be  read  on  the  trial,  with  the  same  eflfect,  and  subject 
to  the  same  objections,  as  if  the  witness  was  produced;  but  the  court  may 
require  the  party  making  the  application  to  state,  upon  affidavit,  the  evidence 
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which  he  expects  to  obtain;  and  if  the  adverse  party  thereupon  admit  that  such 
evidence  would  be  given,  and  that  it  be  considered  as  actually  given  on  the 
trialy  or  offered  and  overruled  as  improper,  the  trial  must  not  be  postponed. 

History:   Enacted  March  11,  1872. 

§877.  NO  OONTmnANCE  FOB  MOBE  THAN  TEN  DAYS  TO  BE 
GRANTED,  UNLESS  UPON  FIUNa  OF  UNDEBTAEINO.  No  adjournment 
most,  unless  by  consent,  be  granted  for  a  period  longer  than  ten  days,  upon 
the  application  of  either  party,  except  upon  condition  that  such  party  file  an 
undertaking,  in  an  amount  fixed  by  the  justice,  with  two  sureties,  to  be 
approved  by  the  justice,  to  the  effect  that  they  will  pay  to  the  opposite  party 
the  amount  of  any  judgment  which  may  be  recovered  against  the  party  apply- 
ing, not  exceeding  the  sum  specified  in  the  undertaking. 

History:    Bnacted  March  11,  1872,  re-enactment  ot  9  685  Practice  Act. 


CHAPTER  Vn. 

TRIALS  IN  JUSTICES'  COURTS. 

i  878.  Inne  defined,  and  the  different  kinds.  I  885.    Challenges  to  jurors. 

1 879.  IsBue  of  law,  how  raised.  S  886.    Manner  of  pleading  a  written  instru- 

1880.  Issae  of  fact,  how  raised.  ment. 

1 881.  Issae  of  law,  how  tried.  I  887.    If  a  cojpj  of  an  instrument  be  filed, 
9882.  Issae  of  faet>  how  tried.  the  signatures  will  be  deemed  ad- 

1 883.  Jury,  how  waiTed.  mitted,  unless  denied  under  oath. 

1884.  Either  partj  failing  to  appear,  trial 

may   proceed   at   request   of   other 
party. 

§878.  ISSUE  DEFINED,  AND  THE  DIFFEBENT  KINDS.  Issues  arise 
upon  the  pleadings  when  a  fact  or  conelnsion  of  law  is  maintained  by  the  one 
party  and  is  controverted  by  the  other.    They  are  of  two  kinds : 

1.  Of  law ;  and, 

2.  Of  fact. 

History:   Enacted  March  11,  1872. 


A*  te  eases   la  wblck  Jwdsmemt  may  be  Compare    tble    aad    aext    fear    aectfeaa 

ba<  apea   fallave  ot  deteadaat  to  aaswer.      wltk  §§  686-692,  ante. 
see,  ante,   f  686  and  note. 

§879.    ISSUE  OF  LAW,  HOW  BAISED.    An  issue  of  law  arises  upon  a 
demurrer  to  the  complaint  or  answer,  or  to  some  part  thereof. 

History:   Bnacted  March  11,  1872. 
See,  ante,  f  878  and  note. 

§  880.    ISSUE  OF  FACT,  HOW  BAISED.    An  issue  of  fact  arises : 

1.  Upon  a  material  allegation  in  the  complaint  controverted  by  the  answer  ; 
ind, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of  law  is  joined  thereon. 

History:   Bnacted  March  11, 1872. 

See.  ante.    I  878  and  note. 
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§  881.    ISBUE  OF  LAW,  HOW  TRIED.    An  issue  of  law  must  be  tried  by 

the  court. 

History:   Enacted  March  11,  1872. 

As  to  iM«e  of  law.  how  tried,  see.  ante,  I  691  and  note. 

§  882.    ISSUE  OF  FACT,  HOW  TRIED.    An  issue  of  fact  must  be  tried  by 
a  jury,  unless  a  jury  is  waived,  in  which  case  it  must  be  tried  by  the  court. 
History:     Enacted  March  11,  1872,  founded  on  §  693  Practice  Act. 

A*  to  isaue  of  fact,  kow  tried,  amd  u  to  dlapoaltlon  of  botk  laaiica  of  law  amd  fact,  see. 
ante,  S  692  and  note. 

§  883.    JURY,  HOW  WAIVED.    A  jury  may  be  waived : 

1.  By  consent  of  parties,  entered  in  the  docket ; 

2.  By  a  failure  of  either  party  to  demand  a  jury  within  two  days  after 
service  upon  him  of  notice  of  trial  of  an  issue  of  fact,  as  provided  in  section 
eight  hundred  fifty ; 

3.  By  the  failure  of  either  party  to  appear  at  the  time  fixed  for  the  trial  of  an 

issue  of  fact. 

History:  Enacted  March  11,  1872,  founded  on  S  587  Practice  Act; 
Amendment  approved  May  26,  1919,  Stats,  and  Amdts.  1919,  p.  1013. 
In  effect  July  25,  1919. 

As  to  wben  amd  kow  trial  hj  Jury  may  be  walTcd,  see,  ante,  8  €81  and  note. 


§  884.  EITHER  PARTY  FAILING  TO  APPEAR,  TRIAL  MAY  PROCEED 
AT  REQUEST  OF  OTHER  PARTY.  If  either  party  fails  to  appear  at  the 
tim^  fixed  for  trial,  the  trial  may  proceed  at  the  request  of  the  adverse  party. 

History:    Enacted  March  11,  1872. 


DUTY  OF  JUSTICE  WHERE   EITHER 
PARTY  FAILS  TO  APPEAR. 

1.  Duty  of  justice  where  defendant  fails  to 

appear. 

2.  Judgment  by  default  in  justices'  court. 

1.  Duty  of  Jaatlce  where  defendaat  faila 
to  appear. — When  defendant  fails  to  appear 
at  trial  Justice  may  proceed  with  trial  at 
request  of  plaintiff,  but  he  should  not,  with- 
out any  evidence,  render  Judgrment  in  favor 
of  plaintiff,  if  answer  denies  averments  of 
complaint,  as  such  Judsrment  would  be  erro- 
neous. Such  Judgrment  must  be  treated 
simply  as  Judgment  without  evidence  to 
sustain  it. — Curtis,  v.  Superior  Court,  63 
Cal..486.   436. 


2.     Jndsmeat  hj  default  Im  Jaatlcea*  coart. 

— Where  the  plaintiff  failed  to  appear  the 
defendant  may  proceed  with  the  trial  until. 
as  provided  in  section  873,  ante,  all  the  is- 
sues were  disposed  of.  Inasmuch  as  a  Judg^> 
ment  for  the  defendant  was  a  bar  to  another 
action  based  upon  the  same  claim,  the  only 
remedy  for  the  plaintiff  was  by  appeal  to 
the  superior  court  upon  Issues  both  of  law^ 
and  of  fact  and  a  trial  de  novo.  A  Judgr> 
ment  in  such  a  case  in  the  superior  court 
will  not  be  annulled  in  a  proceedingr  for  a 
writ  of  review  upon  the  grround  that  the 
superior  court  had  no  Jurisdiction  to  en- 
tertain the  appeal. — Winnett  v.  Superior 
Court,  26  Cal.  App.  332,  146  Pac.   1050. 


§  886.    CHALLENGES  TO  JUBOBS.    The  challenges  are  either  peremptory 

or  for  cause.    Each  party  is  entitled  to  three  peremptory  challenges.    Either 

party  may  challenge  for  cause  on  any  grounds  set  forth  in  section  six  hundred 

and  two.    Challenges  for  cause  must  be  tried  by  the  justice. 

History:    Elnacted  March  11,  1872,  substantial  re-enactment  of  §590 
Practice  Act. 


Aa    to    vToaad    of    challenj^e    In    auperior 
court,  see,  ante,  602  and  note. 


That  eaek  party  in  aapertor  court  la  en* 
titled  to  tkree  peremptory  challensea, — See. 
ante,  S  601  and  liote. 
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§  886.  MANNER  OF  PLEADINa  A  WBITTEN  INSTBTniXENT.  When 
the  cause  of  action  or  counter-claim  arises  upon  an  account  or  instrument  for 
the  payment  of  money  only,  the  court,  at  any  time  before  the  trial,  may,  by  an 
order  under  his  hand,  require  the  original  to  be  exhibited  to  the  inspection  of, 
and  a  copy  to  be  furnished  to,  the  adverse  party,  at  such  time  as  may  be  fixed 
in  the  order;  or,  if  such  order  is  not  obeyed,  the  account  or  instrupient  can 

not  be  given  in  evidence. 

History:    Enacted  March  11,  1872,  substantial  re-enactment  of  f  676 
Practice  Act. 

d  mnA  order  for  laopoctloa  and  copy  of  book*  paper,  ete.*  see,  post,  {  1000 


«•  «e 

d  note. 


§  887.  IF  COPY  OF  AN  INSTRUMENT  BE  FILED,  THE  SIONATXTRE 
WXLI.  BE  DEEMED  ADMITTED,  UNLESS  DENIED  UNDEB  OATH.    If  the 

[1]  complaint  of  the  plaintiff,  or  [2]  the  answer  of  the  defendant,  contains  a 
[a]  copy  or  [b]  consists  of  the  original  of  the  written  obligation  upon  which 
the  action  is  brought  or  the  defense  founded,  the 

Qenninenftiii  and  due  execution  of  such  instrument  are  deemed  admitted, 
unless  [1]  the  answer  denying  the  same  is  verified,  or  [2]  unless  the  plaintiff, 
^within  two  days  after  the  service  on  him  of  such  answer,  [a]  files  with  the 
justice  an  affidavit  denying  the  same,  and  [b]  serves  a  copy  thereof  on  the 

defendant. 

History:  Enacted  March  11,  1872,  re-enactment  ot  9  577  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84) ;  amendment  by  Code  Commis- 
sion. Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  169,  held  unconstl- 
tntional,  see  history,  S  5  ante;  amendment  approved  March  22,  1907, 
Stots.  and  Amdts.  1907,  p.  880,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  468. 

As  -tm  ^rluit  ••■■tltatea  eom^laliit  in  Jna-  Wken  dcfemae  la  fonmded  om  wrlttca  !»• 

t,  see,  ante,  §  868  and  note.  atnuBent,  wklek  wrtttcm   Imatmmcmt  is  act 

»97    of    wrlttcm    iBatramcmt    com-  oat  la  anawcr,  Ita  czcevtlom  la  to  be  com- 

»lalmt  la  admitted,  mmlcaa  mm-  aldercd  admiltted  mmlcaa  dcmled  br  plalmtUI 

i,  ante,  S  447  and  note.  omdcr  omtb, — See,  ante,  8  448  and  note. 


CHAPTER  Vra/ 

JUDGMENTS  (OTHER  THAN  BY  DEFAULT)  IN  JUSTICES'  COUBTS. 


I  889.     Judgment  bj  confession. 
I  890.     Judgment  of  dismissal  entered  with- 
out prejudice,  when. 
I  890».  Judgment  of  dismissal  to  be  entered, 


1891. 
§892. 


§893. 
§894. 


wnen. 

Judgment  upon  verdict. 

Judgment  after  trial  hj  the  court. 
[Entry  of  judgment  in  thirty  days.] 

Judgment  when  the  defendant  is  sub- 
ject to  arrest.     [Notice.] 

If  the  sum  fouiid  due  exceeds  the  jur- 
isdiction of  the  justice,  the  excess 
may  be  remitted. 


§  895.    Offer  to  compromise  before  trial. 

I  896.  Costs  must  be  included  in  the  judg- 
ment. 

S  897.     Abstract  of  judgment. 

I  898.  Abstract  may  be  filed  and  docketed  in 
county  clerk's  office. 

S  899.    Effect  of  docketing. 

§  900.  Judgment  not  a  lien  unless  abstract  is 
recorded  in  the  recorder's  office. 

§  900a.  Correction  of  clerical  mistake  in  judg- 
ment. 


§889.    JUDGMENT  BY  0ON7ESSION.    Judgments  upon  confession  may 
be  entered  up  in  any  justices'  court  specified  in  the  confession. 

History:    Enacted  March  11,  1872,  re-enactment  of  8  536  Practice  Act. 


Am  tm  c*Bf«MioB  of  Jndirmemt  wltlioiit  ae- 
see,  post.   §i  1132-118&  and  notes. 
f  9«wer  of  Jvotlce  of  peace  to  take 

"^  ^Btcr  Jadsweat  for  recoTory  of  money 
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eoafcaaloa    of    defendant,    see,    ante, 
S  112  subd.  6  and  note. 
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JUDGMENT   OF  DISSIISSAL— ENTBRBD  WITHOUT  PRBJUDICE. 


II, 


§  890.    JUDGMElfT  OF  DISMISSAL  ENTERED  WITHOUT  PBEJX7DICE, 

WHEN.— Judgment  that  the  action  be  dismissed,  without  prejudice  to  a  new 
action,  may  be  entered  with  costs,  in  the  following  cases  : 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  before  it  is  finaUy 
submitted ;  or  fails  to  prosecute  the  action  to  judgment  with  reasonable  dili- 
gence ;  provided  a  counter-claim  has  not  been  made  or  affirmative  relief  sought 
by  the  cross-complaint  or  answer  of  the  defendant;  i£  a  provisional  remedy 
has  been  allowed,  the  undertaking  must  thereupon  be  delivered  by  the  justice 
to  the  defendant  [,]  who  may  have  his  action  thereon; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  summons,  or  at  the 
time  to  which  the  action  has  been  postponed,  or  within  one  hour  thereafter  • 

3.  When,  after  a  demurrer  to  the  complaint  has  been  sustained,  the  plaintiff 
fails  to  amend  within  the  time  allowed  by  the  court; 

4.  When  the  action  is  brought  in  the  wrong  county,  or  township,  or  city. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  591  Practice  Act 
with  addition  of  last  paragraph;  amendment  approyed  March  8,  1905 


Stats,  and  Amdts.  1905,  p.  44. 

DISMISSAL  WITHOUT  PREJUDICE,  ETC. 

1.  Action  of  justice  of  peace — In  sustain- 
ing demurrer  to  complaint — Not  bar 
to  subsequent  action  in  superior 
court,  when. 

2-  4.  Construction  of  section. 

5.  Same — Subdivision  1. 

6.  Same — ^With  section  832,  ante. 

7.  Jurisdiction  over  person — Objection  to 

— Waived  by  general  appearance. 

8.  Objection  to  jurisdiction — How   taken. 
9, 10.  Same — How  waived. 

11.  Power  of  superior  court. 

1.  Aetlom  of  Justice  of  peaec-— In  aoataln- 
InS  dcnanrer  to  conplalnt — J9ot  bar  to  iiab- 
aeqnent    action    In   aapcrlor    coartt    when. — 

Action  of  Justice  of  peace  in  sustaining 
demurrer  to  complaint  does  not  constitute 
judgrment  of  court.  Where  there  has  been 
no  trial  upon  merits,  such  action  is  but  or- 
der in  resrard  to  sufRciency  of  complaint, 
and  not  a  Judfirment.  Order  upon  demurrer 
is  only  decision  upon  correctness  or  suffi- 
ciency of  practice  in  seeking  to  obtain 
Judgrment.  It  may  form  basis  for  render- 
ing juderment,  but  it  is  not  itself  Judgrment. 
But  if  judgrment  is  afterwards  entered  upon 
such  order,  it  must  be  that  action  be  dis- 
missed without  prejudice  to  new  action. 
Hence,  such  decision  sustaining  the  de- 
murrer is  no  bar  to  subsequent  action  in 
superior  court. — Sivers  v.  Sivers,  97  Cal. 
518,    622,    32    Pac.    571. 

2.  Conatrvctlon  of  section. — If  defendant 
sued  in  wrong  county  had  no  defense  upon 
merits,  and  his  objection  to  Jurisdiction  is 
overruled,  there  would  be  no  object  in 
taking:  plea'  on  any  other  question,  and  so 
'far  as  that  ground  is  concerned  it  could 
only  result  In  reversal  of  Judgrment:  but  It 
was   certainly   not   purpose   of   this   section 


to  prevent  defendant,  when  he  conceived 
Judgment  to  be  wrong  upon  merits  also,  of 
having  his  appeal  upon  both  questions,  knd 
this  he  could  have  only  by  appealing  upon 
questions  of  both  Uw  and  fact,  and  in  such 
case  no  statement  Js  required.  Such  ap- 
peal absolutely  vacates  Judgrment  in 
Justices'  court,  since  upon  such  appeal  case 
is  heard  de  novo,  and  Judgment  of  supe- 
rior  court  is  executed  Just  as  though  case 
had  been  originally  brought  therein,  and  Is 
not  remitted  to  Justices'  court  for  any  pur- 
pose. If  this  construction  is  correct,  it  Is 
obvious  that  authorities  cited  to  effect  that 
general  appearance,  as  by  answering  to 
merits,  waives  question  of  Jurisdiction  over 
person  of  defendant,  can  have  no  applica- 
tion. — Hoi  brook  v.  Superior  Court  lOe  Oai 
589,    593.    39    Pac.    936. 

3.  This  section  being  in  the  title   partic 
ularly    and    solely    applicable    to    Justices' 
courts  is  the  exclusive  remedy  upon  the  sub 
Ject-matter   contained   therein,   and   section 
581,  ante,  being:  upon  the  same  subject-mat- 
ter,   is   therefore   not  applicable   to    actions 
prosecuted  in  Justices'  courts.— Hubbard    v 
Superior  Court,  9  Cal.  App.  166.  168,  98   I>ac.' 
394, 

r 

4.  Under  this  section  a  Justices*  court 
has  no  power  to  pass  upon  and  ffrant  ^ 
motion  for  non-suit,  and  this  section  has 
limited  the  causes  for  which  a  Judgment 
of  dismissal  may  be"  entered.  The  failure 
of  the  plaintiff  to  establish  his  case  hx- 
satisfactory  evidence  is  not  one  of  thoVo 
causes.— Peacock  v.  Superior  Court.  li^ 
Cal.  701,  704.  126  Pac,  976.  ^^" 

5.  Same  — Sabdivialon  1.— Subdivision  i 
of  above  section,  which  provides  when  1 
Justices'  court  in  its  discretion  may  <,|  * 
miss  an  action  pending  before  it  for  ran" 
ure  to  prosecute  the  same  to  Judffm#.JlV 
applies  to  an  action  pending  in  the  Justlc2^ 
court.  and  not  to  an  appeal  pending  ia  \^e 


TU.XI.Ch.VIII.] 


JUDGBIBNT   OF  DISMISSAL— UPON   VCRDIGT. 


fi§  890a,  SSI 


superior  court  in  such  an  action. — Pistolesi 
T.  Superior  Court,  26  CaL  App.  408,  •  147 
Pic.  104. 

1  8«Me  — l¥l«k  acetioa  882^  aatcw— This 
t«ction  must  bo  considered  in  connection 
wiUi  section  882,  ante,  and  it  provides  for 
mode  of  waiving  objection  to  Jurisdiction 
folly  as  effective  as  voluntary  appearance 
without  summons. — McOorray  v.  Superior 
Court,  141  Cal.  266,  267,  74  Pac.  853. 

7.  Jartodtetlon  over  person— Objection  to 
— Wsivcd  by  general  appearance^ — Since  the 
amendment  to  subdivision  4  of  above  sec- 
tion in  1906,  an  objection  that  the  action 
is  brought  in  the  wrong  county  can  not  be 
uken  at  the  trial,  and  a  general  appearance 
of  a  defendant  at  the  trial  waiver  objection 
ihst  court  has  no  Jurisdiction  over  the  per- 
»on  of  the  defendant. — ^Vance  v.  Superior 
Court.  —  Cal.  App.  — ^  191  Pac.  946;  follow- 
ing  Olcese  v.  Justices'  Court,  166  CaL  82, 
103  Pac.  317;  American  Law  Book  Co.  v. 
Superior  Court,   164  Cal.   827,   128  Pac.   921. 


As  to  objccttoa 

t-10,  this  note. 


and  wafrer  of»  see  pars. 


&  Objeetion  to  Jiurlsdletlon— -How  taken. 
—Under  this  section  it  is  not  essential  that 
defendant    appear    specially    and    move    to 


dismiss  action  for  want  of  Jurisdiction,  but 
objection  may  be  taken  by  answer  and  be 
urfired  upon  trial,  but  "if  not  taken  at  trial 
it  is  waived." — ^Holbrook  v.  Superior  Court, 
106  Cal.  689,  692,  89  Pac.  936. 

9.  Same — How  waived. — Where  action  is 
in  its  nature  personal,  defendant,  by  with- 
drawing: his  motion  to  dismiss,  and  going 
to  trial  upon  merits,  waives  any  objection 
to  Jurisdiction. — Luco  v.  Superior  Court,  71 
Cal.   666,   666,   12  Pac.   677. 

As  to  vralver  of  objection  to  Ivrlsdlctlon 
of  tke  person,  see  par.  7,  this  note. 

10.  An  objection  to  Jurisdiction  of  Jus- 
tice, that  action  has  not  been  commenced 
in  proper  township,  is  waived,  under  sub- 
division 4  of  above  section,  unless  such 
ol)Jection  was  taken  at  trial. — ^McGorray  v. 
Superior  Court,  141  Cal.  266,  267,  74  Pac. 
863. 

11.  Power  of  saperlor  covrt. — The  riffht 
of  the  superior  court  to  dismiss  a  Justices' 
court  appeal  for  the  failure  to  prosecute  it 
with  reasonable  diligence  does  not  depend 
upon  either  subdivision  1  of  above  section, 
or  upon  section  688,  ante,  thereof,  but  is  a 
matter  within  its  inherent  power  limited 
only  by  a  sound  discretion. — Pistolesi  v.  Su- 
perior Court,  26  Cal.  App.  403,  147  Pac.  104. 


§  890a.   JXTDailENT  OF  DISBOSSAL  TO  BE  ENTEBED  WHEN.  Judgment 

of  dismissal  must  be  entered  whenever  the  plaintiff  fails  to  bring  the  action  to 

trial  within  two  years  after  the  case  is  brought  to  an  issue  of  law  or  fact, 

except  where  (he  parties  have  stipulated  in  writing  that  the  time  may  be 

extended;  proyided,  however,  that  in  any  action  pending  when  this  act  takes 

effect,  a  judgment  of  dismissal  shall  not  be  entered  under  the  direction  hereof 

sooner  than  January  22,  1920. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  591  Practice 
Act  with  addlton  of  last  paragraph;  amended  March  3,  1906,  Stats, 
and  Amdta.  1905,  p.  44;  amendment  approved  May  8,  1919,  Stats,  and 
Amdts.  1909,  p.  187.    In  effect  July  22,  1919. 

§  891.    JUDGMENT  UPON  VEBDIOT.    When  a  trial  by  jury  has  been  had, 
judgment  muBt  be  entered  by  the  justice,  at  once,  in  xsonformity  with  the 

verdict 

History:   Bnacted  March  11,  1872. 


JUDGMENT  UPON  VERDICT. 

1  lUlnre  to  make  formal  entry  of  judgment 
—Effect  of. 

t  Form  of  judgment  not  essential. 

3.  Judgment  mnkt  be  entered  at  once. 

1  Judgment  entered  for  smn  and  costs  of 
Boit — Person  in  whose  favor  rendered  not 
given — A  nnllity. 

5.  8tme — Same — ^Void  for  nneertainty. 

^  Keeessity  of  entry  of  judgment  for  pur- 
pose of  appeal 

1-    Fsllvre  tm  make  formal  eatry  of  Jadsr* 

^•■t— ggeet  •<• — ^Fact  that  Justice  of  peace 
4o«i  not  formally  render  judsrment  on  ver- 


dict would  not  render  execution  Issued  by 
Justice  void,  but  such  execution  would  be 
irregrular,  and  failure  to  make  objection 
that  no  Judgrment  was  rendered  upon  ver- 
dict would  amount  to  waiver  of  irregular- 
ity. If  Justice  does  not  make  formal  entry 
of  Juderment  on  verdict  he  may  be  compelled 
to  do  so  by  proceeding:  instituted  asrainst 
him  for  that  purpose  by  plaintiff.  But  it 
is  verdict  itself  that  constitutes  Judgrment 
of  law  in  case,  and  fact  that,  under  statute 
of  this  state.  Justice  is  authorized  to  grrant 
new  trial  in  cases  before  him  does  not 
affect  question. — ^Lynch  v.  Kelly,  41  Cal. 
282,  234. 

2.    Form  of  JndSBBOnt  not  esacmtfail.-^The 
Judgrment  need  not  be  formulated  with  the 
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particularity  required  in  Judgrments  of  the 
superior  court;  but  some  entry  is  essential 
to  show  that  judgrment  has  been  rendered, 
as  a  substantial  compliance  with  this  pro- 
vision.— June  V.  Superior  Court,  16  Cal.  App. 
129,   116  Pac.   298. 

As  to  reqnlremeDt  Ind^meDt  mast  he  Im 
faTor  of  and  aorainst  some  person*  see  pars. 
4    et   seq.,    this    note. 

S.     Jndirmeat  rnnat  he  entered  at  once.-* 

Upon  rendition  of  verdict  In  case  of  Jury 
trial  judfirment  must  be  entered  at  once.^- 
Montgromery  v.  Superior  Court,  68  Cal.  407, 
411,  9  Pac.  720;  Webster  v.  Hanna,  102  Cal. 
177,  180,  86  Pac.  421. 

4.  Jndvmcnt  entered  for  sum  and  costs 
of  suit— Person  in  ivhose  favor  rendered  not 
Vlven— A  nullity. — ^Under  the  provisions  of 
above  section,  when  a  trial  by  Jury  has 
been  had,  Judgment  must  be  entered  by  the 
Justice  at  once  "in  conformity  with  the 
verdict."  This  means  that  it  must  be  en- 
tered In  favor  of  the  party  securingr  the 
verdict;  otherwise  the  Judgment  is  mean- 
ingrless.  An  entry  in  the  Justice's  trial 
docket:  "Judgment  entered  for  seventy^four 
dollars  and  costs  of  suit,"  without  further 
notation,  not  referring:  to  the  verdict,  it  can 
not  be  ascertained  therefrom  in  whose  favor 


the  Justice  intended  to  enter  Judgment.  Sec- 
tion 893,  post,  provides  that  the  Judgment 
of  the  Justice  must  be  entered  substantially 
in  the  form  required  by  section  667,  ante. 
and  that  "no  Judgment  shall  have  effect  for 
any  purpose  until  so  entered." — Shriver  v. 
Superior  Court,  —  Cal,  App.  — ,  192  Pac. 
124. 

As  to  form  and  saflletency  of  JadsmemCs, 

see  par,  2  this  note,  and  discussion  and 
authorities   15   R.   C.   L.  p.   692,   S  29. 

5.  Same— Same— Void   for   anccrtaintjr. — 

A  Judgment  not  entered  in  accordance  with 
the  requirements  of  the  code  provision  resr- 
ulatlng,  and  falls  to  indicate  with  clearness 
the  person  against  whom  and  the  person 
in  favor  of  whom  the  Judgment  is  rendered 
and  entered,  will  be  void  for  uncertainty. — 
Shriver  v.  Superior  Court,  —  Cal.  App.  — , 
192  Pac.  124,  approving  doctrine  in  Purrell 
V.  Simmons,  68  W.  Va.  46,  129  Am.  St.  Rep. 
962,   69  S.   B.   762. 

6.  Necesaity  of  entry  of  Jadgmcnt  <or 
purpose  of  appeal. — Until  Judgment  is  en- 
tered as  herein  prescribed.  Jurisdiction  on 
appeal  can  not  be  acquired  by  the  superior 
court. — June  v.  Superior  Court,  16  Cal.  App. 
129,   116  Pac.   298. 


§  892.  JUDOMEMT  ON  TRIAL  BT  OOUBT.  [ENTRY  OF  JUDOHENT 
IN  THIRTY  DAYS.]  When  the  trial  is  by  the  court,  judgment  must  be  en- 
tered within  thirty  days  after  the  submission,  and  no  justice  of  the  peace  who 
is  paid  a  salary,  shall  draw  or  receive  any  monthly  salary  unless  he  shall  make 
and  subscribe  an  affidavit  before  an  officer  entitled  to  administer  oaths,  that 
no  cause  in  his  court  remains  pending  and  undecided,  that  has  been  submitted 
for  decision  for  a  period  of  thirty  days. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  Marcli  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  170,  lield  unconstitu- 
tional, see  history,  { 6  ante;  amendment  approved  March  22,  1907» 
Stats,  and  Amdts.  1907,  p.  881,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  468; 
Aprn  23,  1913,  Stats,  and  Amdts.  1913,  p.  77.    In  effect  April  10,  1913. 

Justice  (for  that  would  be  violation  of 
provision)  could  subject  parties  to  expense 
of  retrial,  it  would  have  said  so  in  express 
terms.  Similar  but  much  stronger  provi- 
sion was  enacted  in  relation  to  district 
courts,  but  it  was  held  to  be  merely  direc- 
tory.—Heinlen  V.  Phillips,  88  Cal.  557,  559 
26   Pac.   866. 

S.  Jadvmeat  after  lapse  of  several 
moDltlia  la  valid. — A  Judfirment  rendered  by 
Justice  of  peace  where  trial  was  had  by 
court  is  valid  thougrh  rendered  after  lapse 

of    several    months    from    close    of    triai. . 

American   T.   P.  Co.   v.   Justices'   Court,   1S3 
Cal.   319.   820,   65  Pac.   742,   978. 

4.  Beatty,  C.  J.,  dissented  from  order 
denyingr  rehearlngr. — ^He  though  that  court 
in  bank  should  not  hesitate  to  set  aside 
its  former  ruling:  If  satisfied  that  it  was 
erroneous,  and  he  was  satisfied  that  Helnlen 
V.  Phillips,  88  Cal.  557,  26  Pac.  366,  was 
incorrectly  decided,  and  that  this  case  is 
an  illustration  of  the  abuses  that  are  pos- 


TEIAL  BY  COUBT—JUDGMENT  IN 
THREE  DAYS. 

1.  Construction  of  section — Is  directory. 

2.  Same — No  penalty  for  violation. 

3,4.  Judgment  after  lapse  of  several  months 
is  valid. 

5.  Judgment  after  a  lapse  of  six  weeks  is 
not  void. 

1.  ConatmctiOD   of  seetiOB^Ia  directory. 

— Construction  of  above  section  that  Judg- 
ment must  be  rendered  at  close  of  trial  is 
merely  directory. — Helnlen  v.  Phillips,  88 
Cal.  557,  659,  26  Pac.  366;  Jones  v.  Justices' 
Court,  97  Cal.  523,  525,  32  Pac.  575;  Ameri- 
can T.  F.  Co.  V.  Justices'  Court,  133  Cal. 
819,  820,  65  Pac.  742,  978.  See  Webster  v. 
Hanna,  102  Cal.  177,  180,  86  Pac.  421. 

2.  Same— No    penalty    for    violation. — Ho 

penalty  is  prescribed  or  consequence  at- 
tached to  violation  of  above  section.  If  leg- 
islature had  intended  that  delay  of  day  by 
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f{ble  under  the  practice  there  sanctioned. 
"A  Justice  of  the  peace/'  said  he,  "may  hold 
a  case  under  advisement  for  an  indefinite 
time  (it  was  nearly  fifteen  months  in  this 
instance),  and  unless  the  losingr  party  has 
kept  constant  watch  upon  the  proceedlngrs 
a  Judgment  may  have  passed  heyond  the 
reach  of  review  before  he  has  any  notice 
of  its  entry.  There  Is  no  requirement  of  a 
notice  of  the  Justice's  Judgrment,  but  the 
law  commandlnflT  him  to  enter  judfirment  at 
tlie  close  of  the  'trial,   if  held  mandatory. 


as  It  is  in  terms,  would  serve  all  the  pur- 
poses of  notice.  As  notice  Is  essential  for 
the  security  of  the  losing  party,  I  think 
the  law  can  not  too  soon  be  relieved  of 
a  construction  which  destroys  its  effloaoy." 
— American  T.  F.  Co.  v.  Justices'  Court,  188 
Cal.  819,  820,  66  Pac.  742,  978. 

5.  Jndvmcnt  after  a  lapse  of  six  weeks 
la  Met  void.  —  Justice's  judflrment,  where 
trial  was  had  by  court,  Is  not  void  because 
it  was  not  rendered  until  six  weeks  after 
case  was  submitted. — ^Helnlen  v.  Phillips, 
88  Cal.  667,  669,  26  Pac.  866. 


8  883.  JUDOMENT  WHEN  THE  DEFENDANT  IS  SUBJECT  TO  ARREST. 
[HOnCE.]  The  judgment  of  a  justice  of  the  peace  must  be  entered  substan- 
tially in  the  form  required  in  section  six  hundred  and  sixty-seven,  and  where 
the  defendant  is  subject  to  arrest  and  imprisonment  thereon  the  fact  must  be 
stated  in  the  judgment.  No  judgment  shall  have  effect  for  any  purpose  until 
so  entered.  Notice  of  the  rendition  of  judgment  must  be  given  to  the  parties 
to  the  action  in  writing  signed  by  the  justice.  Where  any  of  the  parties  are 
represented  by  an  attorney,  notice  shall  bfe  given  to  the  attorney.  Said  notice 
shall  be  served  by  mail  or  personally,  and  shall  be  substantially  in  the  form  of 
the  abstract  of  judgment  required  in  section  eight  hundred  and  ninety-seven 
of  this  code.  When  served  by  mail  the  justice  of  the  peace  shall  deposit  copies 
thereof  in  a  sealed  envelope  in  the  post-office  not  later  than  five  days  after  the 
rendition  of  the  judgment,  addressed  to  each  of  the  persons  on  whom  notice 
is  to  be  served  at  their  place  of  residence,  or  place  of  business  if  on  an  attorney, 
and  the  postage  prepaid  thereon.  When  served  personally  said  notice  shall 
be  served  within  five  days  after  the  rendition  of  the  judgment.    Entry  of  the 

date  of  mailing  shall  be  made  by  the  justice  in  his  docket. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  ^97,  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1878-4,  p.  884; 
by  Code  Commission  Act,  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  170,  held  unconstitutional,  see  history,  S  6  ante;  amendment  ap- 
proved March  22,  1907,  Stats,  and  Amdts.  1907,  p.  881,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  468;  June  11,  1915,  Stats,  and  Amdts.  1916, 
p.  1441.    In  effect  August  10,  1916. 


JUDGMENT— NOTICE  OF  ENTEY. 

1,2.  Construction  of  Bection — ^Written  notice 
of  judgment  required. 
8.  Entry  of  judgment  in  justices'  court— 
Amendment  of  1907. 

1  Same— Duty  of  justice — ^Mandamus. 

5.  Same — Substantial  compliance  with  stat- 

ute. 

6.  For  purposes  of  appeal. 

As  to  mvwmtt  aad  ball,  see.  ante,  tS  861,  866 
tod  notes. 

As  to  tona  aad  miflleleiicy  of  |iidvmciits» 

ii«.  ante,    8  881    and   note. 

tbat  Heme  «b4  fisal  prcieeiM  of  any  Jva- 
tluHf  coait  im  a  eoaatjr  may  be  Iwiaed  to 
aai  serreA  !■  aay  part  of  the  eonaty,  see, 
ute,  S  106  and  note. 

ti  Coaatraettoa  of  ■ectioa-— Writtea  ao- 
tito  ef  laJsaieat  reqalre4. — ^Prior  to  the 
imendment  it  was  held  that  where,  under 
vtarlous   provisions   of   the   code,    notice    of 


decision  is  required  to  be  given,  written 
notice  Is  usually  Intended.  But  under  the 
amendment  to  this  section  it  Is  imperatively 
required. — Peterson  v.  Superior  Court,  80 
Cal.  App.  466,  158  Pac.  647. 

2.  A  Justices'  court  Judgment  is  not  void 
on  its  face  because  of  the  absence  of  any 
affirmative  statement  therein  or  in  the  re- 
turn of  summons  that  the  defendant  resided 
in  the  county  in  which  he  was  served  (other 
than  that  in  which  the  action  was  brought), 
where  the  complaint  alleges  that  the  de- 
fendant entered  into  a  contract  with  plain- 
tiff's assignor,  which  contract  is  set  forth 
in  the  form  of  a  written  order  for  certain 
merchandise  signed  by  the  defendant,  and 
it  is  further  alleged  that  the  obligation 
was  Incurred  and  made  payable  in  the 
county  in  which  the  action  was  brought, 
and  an  order  setting  aside  such  Judgment 
and  dismissing  the  action  is  properly  an- 
nulled.— Roberts  v.  Justices'  Court,  29  CaL 
App.   768,   167  Pac.  611. 
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3.  Bntry  of  Indsmcnt  In  Jnatleca'  court— 
Amendmeiit  of  1907. — Under  the  provisiona 
of  this  section,  as  amended  In  1907,  requir- 
ing that  the  judgrment  must  be  entered 
substantially  in  the  form  prescribed  in 
section  667,  ante,  it  is  held  that  the  entry 
of  the  verdict  of  the  Jury  in  the  justice's 
docket  is  not  such  an  entry  of  Judgment  as 
will  support  an  appeal  therefrom. — Thom- 
son V.  Superior  Court,  161  Cal.  8S1,  119  Pac. 
98. 

4.  Same— Duty    of    Justice— Mandamna^ — 

If  the  Justice  refuse  to  render  Judgrment 
upon  the  verdict,  as  required  by  this  and 
accompanying  sections,  he  may  be  com- 
pelled  to  perform   such   statutory   duty   by 


writ  of  mandate. — Thomson  ▼.  Superior 
Court,   161   Cal.   838,   119   Pac.   98. 

tk  Same  —  Snibatantlal  compIUuftce  wttM 
■tatnte.  —  The  Justice  Is  not  required  to 
formulate  the  Judgrment  with  the  particu- 
larity that  is  necessary  In  the  superior 
court,  but  he  must  make  some  entry  in  his 
docket  showing:  that  he  has  rendered  Judg-- 
ment  on  the  verdict,  in  order  to  constitute 
a  substantial  compliance  with  the  statute. 
— ^Thomson  v.  Superior  Court,  161  Cal.  333, 
119  Pac.  98. 

6L  For  parpoaea  of  appeal. — ^Until  entry 
of  Judgment  as  required  by  above  section, 
it  is  ineffective  for  the  purpose  of  an  ap- 
peal to  the  superior  court  under  section  974, 
post. — June  V.  Superior  Court,  16  CaL  App. 
129,   116  Pac.  298. 


§  884.  IF  THE  8T7M  FOUND  DITE  EXCEEDS  THE  JUKISDIOTION  OF 
THE  JUSTICE,  THE  EXCESS  MAT  BE  REMITTED.  When  the  amount 
found  due  to  either  party  exceeds  the  sum  for  which  the  justice  is  authorized 
to  enter  judgment,  such  party  may  remit  the  excess,  and  judgment  may  be 
rendered  for  the  residue. 

History:     £2nacted  March  11,  1872,  re-enactment  of  S  &96  Practice  Act 


JUDGMENT— AMOUNT    IN    EXCESS   OP 
JURISDICTION. 

• 

1.  Action  on   foreign  judgment  —  What   de- 

fense excluded. 

2.  Jurisdiction — Bight  of  justice  to  determine 

question  of. 

3.  Same — Test  of — Sufficiency  of  complaint  is 

not. 

1.  Action  on  a  foreign  Jad^rmcnt— What 
def«nae  ezdnded. — In  action  upon  judgrment 
rendered  in  justices'  court  of  sister  state 
defendant  can  not  interpose  defense  groiner 
to  merits  of  action  in  which  such  Justice's 
judgment  was  rendered. — Banister  v.  Camp- 
bell, 138  Cal.  455,  467.  71  Pac.  504,  708. 

X  Jnrftsdletton— RUrht  of  Justice  to  de- 
tcnnlnc  qncation  of« — Justice  of  the  peace 


has  jurisdiction  to  determine  question  of 
his  jurisdiction,  whether  his  decision  Is 
right  or  wrong.  If  he  commits  error,  rem- 
edy is  by  appeal.  His  judgment  can  not  be 
collaterally  attacked  for  error  in  determine 
ing  question  of  his  jurisdiction,  thou^li 
complaint  was  fatally  defective. — Brush  v. 
Smith.  141  Cal.  466.  469,  75  Pac.  56. 

8.  Same  —  Teat  of  —  Snlllcicncy  of  cons— 
plaint  la  not* — Sufficiency  of  complaint  Is 
not  conclusive  test  of  jurisdiction  of  Jus- 
tices' court.  Judgment  of  such  court  Is 
not  void  if  it  has  jurisdiction  and  power 
to  grant  relief  contained  in  judgment,  as 
where  amount  claimed  is  less  than  three 
hundred  dollars  exclusive  of  interest. — 
Brush  V.  Smith,  141  Cal.  466.  469,  76  Pac.  65. 


§  895.  OFFER  TO  COMPROMISE  BEFORE  TRIAL.  If  the  defendant,  at 
any  time  before  the  trial,  oflfers,  in  writing,  lo  allow  judgment  to  be  taken 
against  him  for  a  specified  sum,  the  plaintiff  may  immediately  have  judgment 
therefor,  with  the  costs  then  accrued;  but  if  he  does  not  accept  such  offer 
before  the  trial,  and  fails  to  recover  in  the  action  a  sum  in  excess  of  the  offer, 
he  can  not  recover  costs  incurred  after  the  offer,  but  costs  must  be  adjudged 
against  him,  and,  if  he  recovers,  be  deducted  from  his  recovery. 

The  offer  and  failure  to  accept  it  can  not  be  given  in  evidence  nor  affect  the 

recovery,  otherwise  than  as  to  costs. 

i-listory:  Enacted  March  11.  1872.  re-enactment  of  S  596  Practice 
Act;  amendment  approved  March  2,  1878,  Code  Amdts.  1877-8.  p.  103; 
by  Code  Commission,  Act  March  8,  1901.  Stats,  and  Amdts.  1900-1. 
p.  170,  held  unconstitutional,  see  history,  §  5  ante;  March  22,  1907, 
Stats,  and  Amdts.  1907,  p.  881,  Kerr's  Stats,  and  Amdts.  1906-7,  p. 
468. 

As  t«  proce«dinca  on  oir«r  of  defendattt  to  compromise   after  salt  Ibronirht,  see,   post. 

I  997   and   note. 
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Tit.  XI,  Ch.  VIII.]  COSTS — ABSTRACT    OF    JUDGMBNT— FILING  §9  800-888 

§  896.  COSTS  MUST  BE  INOLXTDED  IN  THE  JUDOBIENT.  The  justice 
must  tax  and  include  in  the  judgment  the  costs  allowed  by  law  to  the  prevail- 
ing party. 

History:     Enacted  March  11,  1872,  founded  on  §598  Practice  Act. 

Au    to    coats,    see,    post,    99  1021-1039    and  9  S  of  act  approved  Feb.  9,  ISSS  (Stats.  18S6, 

notes.  p.  S6),  Htc  per  cent  on  amoiiat  recoTcred. — 

TMat  prevaUiav  party,  in  city  and  eonnty  S®«»   P®"^    *  ^^21   and   note. 
mt    San    Francisco,  shall  be   allonred,  under 

§897.  ABSTBAOT  OF  JUDOMENT.  The  justice,  on  the  demand  of  a 
party  in  whose  favor  judgment  is  rendered,  must  give  him  an  abstract  of  the 
judgment  in  substantially  the  following  form  (filling  blanks  according  to  the 
facts)  : 

State  of  California, county  (or  city  and  county) , 

plaintiff,  v ,  defendant.    In  justices'  court,  before ,  justice 

of  the  peace, township  (or  city,  or  city  and  county), ,  19. . 

(inserting  date  of  abstract).    Judgment  entered  for  plaintiff  (or  defendant) j 

for  $ ,  on  the day  of I  certify  that  the  foregoing  is  a 

correct  abstract  of  a  judgment  rendered  in  said  action  in  my  court, , 

or   (as  the  case  may  be)  in  the  court  of ,  justice  of  the  peace,  as 

appears  by  his  docket,  now  in  my  possession,  as  his  successor  in  office , 

Justice  of  the  Peace. 

History*.     Enacted  March  11,  1872;  amendment  approved  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  19. 

ABSTBACT  OF  JUDGMENT.  and    recorded    in    county    recorder's    office. 

FilinfiT    and    recordinfir    in    recorder's    office 
1.  Constrnction  of  Practice  Act.  of  copies  of  Justice's  Judgrment-docket  en- 

2    Same — Pi^requisite  to  creation  of  lien.  tries  did  not  constitute  lien  on  real  estate 

s!  To    create   lien,   an   "abstract"   must   be      ««   Judgrment-debtor.— Bagrley   v.   Ward,    27 


filed. 


Cal.   869,   871. 


4.  Same  — ''Certified"    copy    is    not    "ab-  .."^  '^*  ^"^^  "•"•■■"•*■?'■«♦'' ""•**! 

irtiact  "  *lcd. — ^Under    this    section,    in    order    that 

'.,.           .^,             .           ,..              ^,  Justice's    Judgrment    may    become    lien    on 

5.  Same— Piling  with  county  auditor  an  ab-  jud^ment-debtor's  property,  it  Is  necessary 

Btraet.  that  an  "abstract"  of  Judgment  be  filed  In 

6.  Same  —  Same  —  Otherwise  under  Practice  the  county  recorder's  office.    It  is  not  suffi- 

Aet,  section  599.  clent  that  "certified"  copy  be  field. — Frazier 

-«--.*       A   *      a^^*%^^  V-  Crowell,  62  Cal.  899,   401. 
1.     Constrnction  of  Practice  Act. — Section 

599    Practice  Act  did  not  prescribe  time  in  .     -*•     Same  —  «Certlflcd»»    copy    to    not    «ab- 

which  execution  ml«ht  be  Issued,  but  object  -tract,"  and  this  section  makes  distinction 

of  section  was  to  define  manner  of  makingr  *nd  prescribes  exact  form  in  which  abstract 

iua^ment-lien   upon   real   estate   of   debtor,  1«  to  be  prepared.      This  is  an  innovation 

ind     to    prescribe    by    whom    execution    in  upon    former   statute    (Practice   Act   8  599). 

natlafactlon  of  Judgment  should  be   Issued.  which  required  "transcript  of  Judgment"  to 

Before   ffiing  and   docketing   of   transcript,  be    filed    in    recorder's    office.— Frazier    v. 

Justice  alone  could  issue  execution:  after  It  Crowell,    62    Cal.    899,    401. 

filed  and  docketed,  clerk  had  to  issue  5.     Same— Filing  with  eonnty  nnditor  an 


cxeeution  that  was  to  be  executed  In  an-  abstract  under  this  section  insufficient  to 
other  county. — Kerns  v.  Graves,  26  Cal.  166,  entitle  party  to  benefits  of  section  710,  ante. 
J- 7^  — Erkson  v.  Parker,  8  Cal.  App.  98,  84  Pac. 


Samc^-Prcrcantoitc  to  creation  of  lien. 


437. 


Under  Practice  Act   It  was   necessary,   in  6.     Same  —  Same— Otherwtoe  nndcr  Prac- 

order  to  create  lien  upon  real  estate  of  the  tice  Act  section  699   (Stats.   1864,   p.   69). — 

Judgment-debtor,    that   transcript    of   Judg-  Erkson  v.   Parker,   3   Cal.  App.   98,   84   Pac 

ment*   certified   by   Justice,   should   be    filed  437.   See  Bagley  v.  Ward,  27  Cal.  870. 


§898.    ABSTRACT  MAT  BE  FILED  AND  DOCKETED  IN  COTTNTT 
'S  OFFICE.    The  abstract  may  be  filed  in  the  office  of  the  county  clerk 
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of  the  county  in  which  the  judgment  was  rendered,  and  the  judgment  docketed 

in  the  judgment  docket  of  the  superior  court  thereof.    The  time  of  the  receipt 

of  the  abstract  by  the  clerk  must  be  noted  by  him  thereon,  and  entered  in  the 

docket. 

History:  Enacted  March  11,  1872;  amendment  approTed  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  20. 

As    to    when    |advment-Ileii    b«irlna>    and  That  tmnserlpt  of  Jatenent  may  be  Ale^ 

wlier«i  it  expires,  see,  ante,  S  €71  and  note.       In  any  county  and  Jndvment  beeone  a  Ilea 

That  ezecntion  may  Issue  on  Indvment  of       **•»«•  •««»  ^^^^»  i  •74. 
a    Insttces'    court    at    any    time   nrlthln   Ave 
years,  see,  post,  8  901  and  note. 

§899.  EFFECT  OF  DOGKETINO.  From  the  time  of  docketing  in  the 
county  clerk's  office  execution  may  be  issued  thereon  by  the  county  clerk  to 
the  sheriff  of  any  county  of  the  state,  other  than  the  county  in  which  the  judg- 
ment was  rendered  in  the  same  manner  and  with  like  effect  as  if  issued  upon  a 
judgment  of  the  superior  court.  Upon  the  return  of  the  execution,  the  county 
clerk  shall  cause  the  same  to  be  filed  with  the  justice  of  the  peace  who  issued 
the  abstract  of  judgment. 

History:  Enacted  March  11,  1872;  amendment  approTed  March  26, 
1880,  Code  Amdto.  1880  (C.  C.  P.  pt.>,  p.  20;  May  3,  1919,  Stats,  and 
Amdts.  1919,  p.  239.     In  effect  July  22,  1919. 

DOCKETING    JUDGMENT — ^EFFECT    OP.      tranacrlpt   of   Justice's   docket    filed   In   hla 

office. — Gates  v.  Lane,  49  Cal.  266,  269. 

1.  Docketing  of  judgment^tiy— Eflfeet  of.  ^    !«..««,     «f     «e«.tion.— Under     the 

2.  Ezeention  may  be  recalled,  when.  statute  providing:  that  execution  may  issue 

.  ^  by   county    clerk    upon   Judfirment   obtained 

8.  Issuance  of  execution.  before  Justice  of  peace,  where  transcript  Is 

4.  No    recording   of    abstract    ia    neceeaary,      filed   in    office    of   county   clerk,    "as   upon 

•v^hen.  Judgments  recovered  in  higher  courts,"  ex- 

.    ^      .  .  ,         .  ..  .  ecutlon    can    issue    only    within    five   years 

5.  Provisions  where  in  same  county  property.      ^^^^^   judgment   rendered    by   Justice,    and 

1.    Dockettas    of   Jvdvment-eDtry— B«eet  execution   is   still   upon,   and   by   virtue   of. 

Of.— Docketing     of     Judgrment-entry     does  Judgment    rendered    by    such    Justice.— Mc- 

not    give    it    new    vitality    or    prolongr    its  Mann  v.  Superior  Court,  74  Cal.  106.  107.  76 

existence.     It  simply  enables  execution  to  P*c.  448. 


be    issued    to    another    county. — Kerns    v.  4.    No  reeordlBc  of  abstract  la 

Graves.   26  Cal.   156.   167.  wlicii« — ^No   recording:  of  abstract  Is  neces- 

2.    The  exeevtioa  may  be  Mwalled,  whett.  »ary    for    county    in    which    Judgrment    waa 

—Execution     Issued     upon    Justice's    Juds-  rendered.— Campbell   v.   Wickware.    19   Cal. 

ment  may  be  recalled  by  Justice  who  ren-  1*5,   146. 

dered     Judgment,     especially     where     such.  S.     Provtoloaa  where  la  sane  eovaty  wttk 


Judg-ment  is  void,  notwithstanding:  fact  that       property^ — Campbell   v.    Wickware.   10   Cal. 
execution   was   Issued  by  county  clerk,   on       146,   146. 

§  900.  JUDOMENT  NO  LIEN  UNLESS  ABSTSAOT  IS  RECORDED  IK 
RECORDER'S  OFFICE.  A  judgment  rendered  in  a  justice's  court  creates  no 
lien  upon  any  lands  of  the  defendant,  unless  such  an  abstract  is  filed  in  the  office 
of  the  recorder  of  the  county  in  which  the  lands  are  situated.  When  so  filed,  and 
from  the  time  of  filing,  the  judgment  becomes  a  lien  upon  all  the  real  property 
of  the  judgment  debtor,  not  exempt  from  execution,  in  such  county,  owned  by 
him  at  the  time,  or  which  he  may  afterwards  and  before  the  lien  expires, 
acquire.  The  lien  continues  for  two  years,  unless  the  judgment  be  previously 
satisfied. 

At  any  time  before  the  expiration  of  two  years  from  the  time  of  filing  such 
abstract  of  judgment,  and  while  the  judgment  is  yet  in  force  or  unsatisfied,  a 
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successive  abstract  of  such  judgment  may  be  likewise  filed,  and  it  shall  have 

the  effect  of  continuing  such  lien  for  a  further  period  of  two  years  from  the 

time  of  filing  the  subsequent  abstract  of  judgment;  provided,  however,  that 

no  such  lien  shall  continue  or  be  in  force  after  five  years  from  the  time  of  the 

rendition  of  such  judgment.  ^ 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdto.  1880  (C.  C.  P.  pt),  p.  114;  March  20,  1911,  Stats. 
and  Amdts.  1911,  p.  898. 


t 


JUDGMENT  A  LIEN,  WHEN. 

1.  Judgment-lien — How  eonstitnted. 

2.  liien  of  execution  is  not  that  of  judgment. 

1«  JwJgmgnt-Uen  —  Hour  eonatttated^ — 
There  Is  but  one  mode  of  constituting  jus- 
tice's Judflrment-lien  upon  lands  of  Judgment- 
debtor,  and  that  is  fllinflr  of  abstract  thereof 


In  office  of  recorder  of  county  in  which  land 
is  situated. — Frazier  v.  Crowell,  52  Cal.  399, 
401;  Beaton  v.  Reid,  111  Cal.  484,  486.  44 
Pac,  167. 

a.  lAtn  of  ezecntlOM  is  not  that  of  Jadir- 
ineiit« — Execution  neither  creates  Judgrment- 
lien  nor  extends  Judfirment-lien  once  cre- 
ated.— Beaton  v.  Reid,  111  Cal.  484,  486,  44 
Pac.  167. 


§  900a.  OORBEOTION  OF  OLERIOAL  MISTAKES  IN  JXTDOMENT.  The 
justice  shall  have  power  upon  motion  of  the  injured  party  and  notice  to  the 
adverse  party  to  correct  any  clerical  mistakes  in  his  judgment  as  entered,  so 
as  to  conform  to  the  judgment  ordered.  Said  justice  shall  have  power  to  set 
aside  any  void  judgment  upon  motion  of  either  party  to  the  action  after  notice 
to  the  adverse  party,  and  thereupon  said  action  shall  be  treated  as  if  no  judg- 
ment had  been  entered. 

History:    Enactment  approved  May  18,  1919,  Stats,  and  Amdts.  1919, 
p.  780.    In  effect  July  22,  1919. 


CHAPTER  IX. 


EXECUTIONS  FBOM  JUSTICES'  COUBTa 

I  903.    Benewal  of  ezeention. 

I  904.    Dnty  of  officer  receiving  execution. 

1 905.    Proceedings  supplementary  to  exec 


tion. 


execn- 


I  MX.    SxMntion  may  issue  at  any  time  with- 
in fire  yean. 
1 901a.  Stay  of  execution  of  judgment. 
1 902.    Bxeeution,  contents  of. 

§901.    EZEOXTTION  MAT  ISSXTE  AT  ANT  TniE  WITHm  FIVE  TEAB^ 

Execution  for  the  enforcement  of  a  judgment  of  a  justices'  court  may  be 
laaned  by  the  justice  who  entered  the  judgment,  or  his  successor  in  oflSce,  on  the 
application  of  the  party  entitled  thereto,  at  any  time  within  five  years  from  the 
entry  of  judgment. 

History:     Enacted  March  11,  1872,  re-enactment,  with  additions,  of 
I  600  Practice  Act 

EXBCfUTION— MAY   ISSUE   WITHIN 
WHAT  TIME. 

L  limitation  of  five  years. 

2.  Same — Applies  to  clerk  as  well  as  justice. 

8.  Same — ^Loes  of  docket  would  not  prevent 

nnming  of  time. 
4.  Power  to  recall  execution — Though  issued 

by  elerk. 

^  I«lvdtatloM  of  Arc  years. — There  la  no 
provision  allowingr  execution  to  be  issued 
|yy    Justices    of    peace    after    lapse    of    five 


years.  Unless  execution  be  issued  within 
that  period  It  is  void. — White  v.  Clark, 
8  Cal.   512.   613. 

2.     Same— Applies  to  elerk  as  well  mm  Jns- 

tiee. — The  power  to  issue  execution  upon 
Judgrment  rendered  by  Justice  of  peace, 
within  five  years  from  time  of  its  entry, 
amounts  .to  limitation,  and  negratives  by 
Implication  the  ri^ht  to  issue  execution 
after  that  period;  and  this  limitation  ap- 
plies alike  to  all  executions  authorized  to 
be  issued  on  such  Judgrment.  This  limi- 
tation applies  not  only  to  Justice,  who  can 
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not  issue  execution  upon  his  Judgment  after 
expiration  of  five  years  from  its  entry,  but 
also  applies  to  clerk,  for  section  is  general 
and  is  as  applicable  to  him  as  to  justice. — 
Kerns  v.  Graves,  26  Cal.  166,  157. 

S.  Same— Iioaa  of  docket  vronld  not  pre- 
vent rniiniiiir  of  time  limited  by  this  section. 
—White  V.  Clark,  8  Cal.  512,  618. 


4.  Power  to  recall  tbe  ezeeatioii— Tlio«Bs:li 
Iwiacd  bx  clerlu — ^An  execution  emanating 
from  Justices'  court,  thouerh  issued  by 
county  clerk,  may  be  recalled  by  Justice 
who  rendered  Judfirment. — Gates  v.  Lane,  49 
Cal.  266,  269. 


§  901a.  STAY  OP  EXECUTION  OF  JXTDOMENT.  The  court,  or  any  jus- 
tice thereof,  may  stay  the  execution  of  any  judgment,  including  any  judgment 
in  a  case  of  forcible  entry  or  unlawful  detainer,  for  a  period  not  exceeding' 
ten  days. 

History:  Enacted  June  14,  1906,  Stats,  and  Amdts.  1907,  Eztrar 
ordinary  Session  1906,  p.  36.    In  effect  Immediately. 

§  902.    EXECUTION,  CONTENTS  OF.    Ths  execution  must  be  directed  to 

the  sheriflf  or  to  a  constable  of  the  county  in  which  it  is  to  be  served,  and  must 

be  subscribed  by  the  justice  and  bear  date  the  day  of  its  delivery  to  the  officer. 

It  must  intelligibly  refer  to  the  judgment,  by  stating  the  names  of  the  parties, 

and  the  name  of  the  justice  before  whom,  and  of  the  county  and  the  township 

or  city  where,  and  the  time  when  it  was  rendered ;  the  amount  of  judgment, 

if  it  be  for  money;  and,  if  less  than  the  whole  is  due,  the  true  amount  due 

thereon.    It  must  contain,  in  like  cases,  similar  directions  to  the  sheriflf   or 

constable,  as  are  required  by  the  provisions  of  title  nine,  part  two,  of  this  code, 

in  an  execution  to  the  sheriflE. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  601  Practice 
Act;  amendment  approved  May  16, 1921,  Stats,  and  Amdts.  1921,  p.  123. 
In  effect  July  29,  1921. 


WRIT  OF  EXECUTION— CONTENTS  OF. 

1.  Constnietion  of  section— FiUing  of  blanks. 

2.  Same — Omissions — Amendment. 

3.  Same — Practice   Act   section   601-^rvice 

of  writ  by  constable  outside  of  his  town- 
ship. 

1.  Construction  of  aectlon — ^Ptllinff  of 
blanks.^ — It  is  not  necessary  to  valid  execu- 
tion of  writ  of  execution  that  blank  after 
word  "defendant"  should  be  filled,  but  if  It 
should  be,  it  may  be  done  by  way  of 
amendment,  and  that  would  be  done  by 
court;  and  such  amendment  would  not  be 
filling  of  blanks  by  another.  Code  provi- 
sion was  intended  to  prevent  persons  other 
than  court  from  making  changes  in  writ. — 
Brann  v.  Blum,  188  Cal.  644,  650,  72  Pac. 
168. 

2.  Same  ^  Omtoalona— Anendnent^ — This 
section  does  not  provide  form  of  writ,  but 
omission  of  township  of  justice  who  ren- 
dered judgment  may  be  amended  where 
writ  intelligently  refers  to  judgment,  by 
stating    name    of    party,    name    of    justice 


before  whom  and  of  county  where,  a.nd 
time  when  It  was  rendered,  and  amount  of 
judgment  as  required  by  this  section.  Proof 
of  township  should  not  be  excluded  in  such. 
case,  for  there  is  something  to  amend  where 
writ  rightfully  issued,  and  where  name  of 
justice  is  given,  and  name  of  county  also 
appears  where  judgment  was  rendered.  it 
is  not  case  of  "entire  omission"  of  place 
where  judgment  was  rendered. — Bran  a.  v. 
Blum,  138  Cal.  644,  647,  649,  72  Pac  168.  See 
Hunt  V.  Loucks,  38  Cal.  372,  99  Am.  I>e<?. 
404;  O'Donnell  v.  Magulre,  181  Cal.  527.  82 
Am.  St.  Rep.  389. 

8.  Same »-  Practice  Act  ■eetion  4MM  .^ 
Service  of  writ  by  a  constable  ontoide  oC 
hla  townahip. — Construction  which  Civil 
Practice  Act  section  '601  seems  to  have  re> 
ceived  was  that  it  meant  "any"  con8ta.ble 
of  county,  and  consequently  writ  of  execu> 
tion  might,  be  directed  to  constable  of  cllf . 
ferent  township  from  that  of  justice,  or 
from  that  where  property  to  be  levied  upon 
was  situated.  Inference  was  that  const&t^ie 
could  act  outside  of  his  township. — ^Allen 
V.  Napa  County.  82  Cal.  187,  188,  23  Pac. 


§903.  RENEWAL  OF  EXECUTION.  An  execution  may,  at  the  request 
of  the  judgment  creditor,  be  renewed  before  the  expiration  of  the  time  fixied 
for  its  return,  by  the  word  ** renewed."  written  thereon,  with  the  date  thereof 
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and  snbscribed  by  the  justice.  Such  renewal  has  the  effect  of  an  original  issue, 
and  may  be  repeated  as  often  as  necessary.  If  an  execution  is  returned  unsat- 
isfied, another  may  be  afterward  issued. 

History:    Enacted  March  11,  1872. 


1.  nmtT  of  Sudme  of  recorder'*  court— To 
i  aaotlicr  cxeention. — Fact  that  judff& 
of  recorder's  court,  in  excess  of  lawful  au- 
tbority.  directed  return  of  one  execution 
unsatisfied,   and    that   his    order   was   com- 


plied with,  does  not  relieve  him  from  obli- 
gration  to  issue  another.  His  duty  to  issue 
execution  is  purely  ministerial;  he  has  no 
discretion  in  matter. — Hayward  v.  Pimental, 
107  Cal.  386,  390,  40  Pac.  645. 


§  904.    DUTY  OF  OFFICEK  BECEIVINO  EXECUTION.     The  sheriff  or 

constable  to  whom  the  execution  Is  directed  must  execute  the  same  in  the  same 

manner  as  the  sheriff  is  required  by  the  provisions  of  title  nine,  part  two,  of 

this  code,  to  proceed  upon  executions  directed  to  him ;  and  the  constable,  when 

the  execution  is  directed  to  him,  is  vested  for  that  purpose  with  all  the  powers 

of  the  sheriff. 

History:     Enacted  March  11,  1872,  founded  on  S  602  Practice  Act 
as  amended  1854  (Stats.  1854,  p.  84). 


DUTY   OP   OPPICEB   BECEIVING  WBIT 

OP  EXECUTION. 

1.  Claim  hy  third  person — ^Verdict  as  protec- 

tion, and  evidence. 

2.  Constable  may  serve  execution  out  of  his 

township. 

3.  Sxeeotion  on  property  in  same  county. 

1.  Cl«iBi  1^7  third  person  —  Verdict  as 
prvtc«tt<MB»  and  eTidenee* — ^Where  attached 
property  la  claimed  by  third  person,  and 
after  trial  Is  had  verdict  Is  affainst  claim- 
ant, such  verdict  does  not  protect  officer 
in  a.  subsequent  suit  brougrht  against  him 
by  claimant,  and  is  not  admissible  in  evi- 
dence as  defense. — Sheldon  v.  Loomis,  28 
Cal.    122.   123. 


2.  Constable  may  serve  ezecatlon  oat  of 
his  township. — Lafontaine  v.  Greene,  17  Cal. 
294,  297,  distingruishingr:  Lowe  v.  Alexander, 
15  Cal.  296,  802  (which  related  to  service  of 
summons). 

3.  Execntion  on  property  in  same  county. 

— It  was  not  essential  under  Practice  Act 
section  602  to  sell  real  estate  of  Judgement- 
debtor  in  satisfaction  of  Judgment  rendered 
by  Justice  of  peace,  that  transcript  of  Judgr- 
ment  should  have  been  filed  in  office  of 
recorder  of  county  so  as  to  become  lien 
upon  property,  except  as  to  property  in 
different  county.  With  reference  to  prop- 
erty In  same  county,  provisions  for  enforce- 
ment of  execution  were  identical  with  those 
relating:  to  district  court. — Campbell  v. 
Wlckware,   19  Cal.  145,   146. 


§906.  PR0CEEDIN08  SUPPLEMENTARY  TO  EXECUTION.  The  sec- 
tions of  this  code,  from  seven  hundred  fourteen  to  seven  hundred  twenty-one, 
both  inclusive,  are  applicable  to  justices'  courts,  the  word  ** constable"  being 
substituted,  to  that  end,  for  the  word  **sheriflf,"  whenever  the  writ  is  directed 
to  a  constable,  the  word  ** justice"  for  ** judge."  If  the  judgment  debtor  does 
not  reside  in  the  county  wherein  the  judgment  was  entered,  an  abstract  of  the 
judgment,  in  the  form  prescribed  by  section  eight  hundred  ninety-seven,  may 
be  filed  in  the  office  of  the  justice  of  any  town,  township,  or  city  wherein  the 
defendant  resides,  and  such  justice  may  issue  execution  on  such  judgment,  and 
may  take  and  exercise  such  jurisdiction  in  proceedings  supplemental  to  execu- 
tion, as  if  such  judgment  were  originally  entered  in  his  court. 

[Service  outside  of  county.]  Where  an  execution  issued  by  a  justice  of  the 
peace  is  to  be  served  out  of  the  county  in  which  it  was  issued,  the  execution 
shall  have  attached  to  it  a  certificate  under  seal,  by  the  county  clerk  of  such 
county  to  the  effect  that  the  person  issuing  the  same  was  an  acting  justice  of 
the  peace  of  said  county  at  the  date  of  the  writ.    Thereafter  such  execution 
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may  be  served  and  levied  against  any  property  in  any  county  of  the  state  by 
the  sheriff  or  any  constable  therein. 

Hrstory:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  170,  held  unconsUtu- 
tlonal,  see  history,  §  5  ante;  amendment  approved  March  22,  1907, 
Stats,  and  Amdts.  1907,  p.  881.  Kerr's  Stats,  and  Amdto.  1906-7,  p.  469; 
May  16,  1921,  Stats,  and  Amdts.  1921,  p.  123.    In  effect  July  29,  1921. 

1.  CoBatractioii  of  ■ection. — ThiB  section  and  to  secure  its  application  toward  pay- 
provides  that  sections  714-721,  ante,  both  In-  ment  of  execution.— Ex  parte  Latimer,  47 
clu8lve,«hallbeapplicable  to  Justices' courts.  Cal.  131,  132;  West  Coast  S.  P.  Co.  v.  Wulff, 
These  sections  relate  to  "proceedings  sup-  133  Cal.  316,  817,  86  Am.  St.  Rep.  171,  65 
plementary  to  execution,"  and  define   steps  Pac.  622. 

which  are  to  be  pursued  In  order  to  compel  a.    to    eoDtempts,    vencrally,    see,    poet. 

judarment-debtor    to    disclose    his    property.  |S  1209-1222  and  notes. 


CHAPTER  X. 

CONTEMPTS  IN  JUSTICES'  COURTS. 

I  906.     Contempts,  a  justice  may  punish  for.        §  909.     Punishments  for  contempts. 

f  907.    Proceedings    for   contempts.      [When      §  910.     The  conviction  must  be  enterad  in  tbe 

committed  in  presence  of  court.]  docket. 

I  908.    Same.     [When  not  committed  in  pros* 

ence  of  court.] 

§908.  CONTEMPTS,  A  JUSTICE  MAY  PUNISH  FOR.  A  justice  may 
punish  as  for  contempt,  persons  guilty  of  the  following  acts,  and  no  other  : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  justice  while 
holding,  tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial  pro- 
ceeding ; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance  in  the 

presence  of  the  justice,  or  in  the  immediate  vicinity  of  the  court  held  by  him 
tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding  • 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful  order  or  process* 
made  or  issued  by  him ; 

4.  Disobedience  to,  a  subpoena  duly  served,  or  refusing  to  be  sworn  or  to 
answer  as  a  witness ; 

5.  Rescuing  any  person  or  property  in  the  custody  of  an  officer  by  virtue  of 
an  order  or  process  of  the  court  held  by  him ; 

6.  [Other  grounds  for  punishment.]  Any  of  the  acts  specified  in  subdivi- 
sions four,  eight,  or  eleven,  of  section  twelve  hundred  and  nine. 

History:     Enacted  March  11.  1872;   re-enactment  of  §  616  Practice 
Act;  amendment  by  Code  Commission.  Act  March  8,  1901,  Stats   and 
Amdts.   1900-1,   p.   170,   held   unconstitutional,   see  history,   S  6  ante* 
amendment  approved  March  22,  1907,  Stats,  and  Amdts.  1907   p   881 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  469. 

As  to  incidental  powers  of  courts  re- 
spect in^  condnet  of  proceedings,  see,  ante, 
S9  128,  177-179  and  notes. 

As  to  poorer  of  Jndleial  ofllcers  conceminsr 
conduct  of  proceedlnsrs,  see,  ante,  8  177  and 
note. 


As  to  power  of  Indlclnl  ofllcers  to  punted 
for  contempt,  see,  ante,  8  178  and  note. 
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§007.    PBOOEEDINaS  FOB  0ONTEHPT8.     [WHEN  OOttDIITTED  IN 

PBESENCE  OF  OOUKT.]     When  a  contempt  is  committed  in  the  immediate 

view  and  presence  of  the  justice,  it  may  be  punished  summarily;  to  that  end 

an  order  must  be  made  reciting  the  facts  as  they  occurred,  and  adjudging  that 

the  person  proceeded  against  is  thereby  guilty  of  contempt,  and  that  he  be 

punished  as  therein  prescribed. 

History:     Enacted  March  11,  1872,  re-enactment  of  first  portion  of 
S  617  Practice  Act 

Thmt  coDtentpt  eonuttitted  In  presence  of       ment  ■kail  be  made,   see,   post,    9  1211   and 
■UI7  be  pvalahed  ■ammaiily,  hnt  that       note. 
ae«  flo  eoaunltted  aflldaTtt  or  atate- 


§906.    SAME.    [WHEN  NOT  COMMITTED  IN  PRESENCE  OF  COURT.] 

When  the  contempt  is  not  committed  in  the  immediate  view  and  presence  of 

the  justice,  a  warrant  of  arrest  may  be  issued  by  such  justice,  on  which  the 

person  so  guilty  may  be  arrested  and  brought  before  the  justice  immediately, 

when  an  opportunity  to  be  heard  in  his  defense  or  excuse  must  be  giren.    The 

justice  may,  thereupon,  discharge  him,  or  may  convict  him  of  the  offense. 

History:     Enacted  March  11^  1872,  re-enactment  of  last  portion  of 
$617  Practice  Act. 


That  warrant  of  attachment  buit  laene  in  eaae  of  eontemptt  or  notice  to  show  fawe^ 
poat,  9  1212  and  note. 


§  909.  PUNISHMENTS  FOR  CONTEMPTS.  A  justice  may  punish  for  con- 
tempts, by  fine  or  imprisonment,  or  both ;  such  fine  not  to  exceed,  in  any  case, 
one  hundred  doUars,  and  such  imprisonment  one  day. 

tifstory:   Enacted  March  11,  1872. 

1«     C«natraetion  of  section. — ^Thla  section       such. — ^Ez  parte  lAtlmer,  47   CaL  Itl,  Itt, 
most   be  understood  as  Umitinff  power   of      188. 
Justice    to  punish  for  contempt  merely  as 

§  910.  THE  CONVICTION  MUST  BE  ENTEBED  IN  THE  DOCBXT.  The 
eonviction,  speciiEying  particularly  the  offense  and  the  judgment  thereon,  must 
be  entered  by  the  justice  in  his  docket. 

History:    Enacted  March  11,  1872,  re-eaactment  of  1 618  Practice  Act 
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CHAPTER  XI. 

DOCKETS  OP  JUSTICES. 

{  911.    Docket*  what  to  contain.  S  916.    A  justice  may  issue  execution  or  otber 

%  912.    Entries  therein  prima  fade  evidence  process  upon  the  docket  of  his  pro- 
of the  fact.  accessor. 

S  913.    An  index  to  the  docket  must  be  kept.  |  917.    Successor  of  a  justice,  who  shall  be 

i  914.    Dockets  must  be  delivered  by  justice  deemed. 

to  his  successor  or  to  county  clerk.  {  918.    Judge  to  designate  succeeding  justice, 

$  915.     Proceedings  when   office   becomes   va-  when, 
cant  and  before  a  successor  is  ap- 
pointed. 

§  911.  DOCKET,  WHAT  TO  CONTAIN.  Every  justice  must  keep  a  book, 
denominated  a  'docket,"  in  which  he  m\}at  enter: 

1.  The  title  of  every  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding ;  and  if,  a  sum  of  money  be  claimed, 
the  amount  thereof. 

3.  The  date  of  the  summons^  and  the  time  of  its  return ;  and  if  an  order  to 
arrest  the  defendant  be  made,  or  a  writ  of  attachment  be  issued,  a  statement 
of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or  their  non-appear- 
ance, if  default  be  made ;  a  minute  of  the  pleadings  and  motions ;  if  in  writing, 
referring  to  them;  if  not  in  writing,  a  concise  statement  of  the  material  parts 
of  the  pleading. 

5.  Every  adjoummant,  stating  on  whose  application  and  to  what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made,  and  by  whom 
made,  the  order  for  the  jury,  and  the  time  appointed  for  the  return  of  the  jury 
and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and  the  names  of  all 
witnesses  sworn,  and  at  whose  request, 

8.  The  verdict  of  the  jury,  and  when  received ;  if  the  jury  disagree  and  are 
discharged,  the  fact  of  such  disagreement  and  discharge. 

9.  The  judgment  of  the  court,  specifying  the  costs  included  and  the  time 
when  rendered. 

10.  The  issuing  of  the  execution,  when  issued  and  to  whom;  the  renewals 
thereof,  if  any,  and  when  made,  and  a  statement  of  any  money  paid  to  the 
justice,  when  and  by  whom. 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and  of  the  appeal  bond, 

if  any  be  filed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  604  Practice  Act 
as  amended  1855  (Stats.  1855,  p.  196) ;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  334. 

DOCKET  OF  JUSTICE— WHAT  TO  5.  Same— Service,   or  proof,  of  notice   of 

CONTAIN.  time  of  trial. 

1.  Construction  of  eection- Piling  of  affida-  «•  Justice  'a   docket   as   evidence   of   judg- 

vita  upon  attachment.  ment. 

2.  Same — ^Residence  of  defendant.  i.  Constmcttoii  of  sectloB — Filing  of  of. 
8, 4.  Same — Service  of  sununons.                             fldaviUi  upon  attaehment. — This  section  does 
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§913 


not  re<iiiire  entry  In  justice's  minutes  of 
fact  tbat  affidavits  upon  attachment  were 
filed. — ^BannlnfiT  v.  Marleau,  188  Cal.  486,  487, 
€5    Pac   964. 

2»  S«nc— -ResMettee  of  defendant* — ^Fact 
of  residence  of  defendant  is  jurisdictional 
fact,  and  it  must  exist,  but  It  Is  not  re- 
quired that  its  existence  shall  be  recorded 
in  docket  of  justice  or  be  made  to  appear 
in  "Written  evidence  of  proceeding's. — Jolley 
▼.   F-oltx,  84  Cal.  821,  826. 


Sm  Sane  —  Serrtee  of  ■amnions.  —  This 
and  next  succeeding  section  do  not  require 
fact  of  service  of  summons  to  be  entered  in 
docket.  Provision  of  this  section  relating 
to  summons  Is  merely  that  Its  date,  and 
tlnie  of  Its  return,  shall  be  stated  in  docket. 
— FUk  v.  Mitchell.  124  Cal.  859,  860,  &7 
149. 


4.  Service  of  summons  not  one  of  the 
matters  required  herein  to  be  entered  in 
the  docket,  and  such  entry  can  not  be  ac- 
cepted as  evidence  of  service,  or  that  the 
Justice  ever  acquired  jurisdiction  to  render 
judgment. — ^Ferguson  v.  Basin  Consolidated 
Mines,  162  Cal.  715,  93  Pac.  867. 

S>  Same-— Service,  or  proo^  of  notice  of 
time  of  trial. — Justice  is  not  required  by 
this  section  to  enter  in  his  docket  any 
minute  of  service  of  notice  of  time  of  trial, 
nor  is  he  required  to  file  any  proof  of 
such  service. — Welmmer  v.  Sutherland,  74 
Cal.    841,    845,    16    Pao.    849. 

6.  Jnatice'a  docket  as  evidence  of  |nds- 
nent. — Justice's  docket  containing  a  minute 
of  Judgment  is  sufficient  evidence  of  Judg- 
ment.— Beardsley  v.  Frame,  85  Cal.  134,  24 
Pac.  721;  Flsk  v.  Mitchell,  124  Cal.  369, 
860,    67    Pac.   149. 


§  912.    ENTRIES  THEREIN  PRIMA  FACIE  EVIDENCE  OF  THE  FACT. 

The  several  particulars  of  the  last  section  specified  must  be  entered  under  the 
title  of  the  action  to  which  they  relate,  and  (unless  otherwise  in  this  title  pro- 
vided) at  the  time  when  they  occur.  Such  entries  in  a  justice's  docket,  or  a 
transcript  thereof,  certified  by  the  justice,  or  his  successor  in  office,  are  prima 
facie  evidence  of  the  facts  so  stated. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  605  Practice 
Act;  amendment  approved  March  26,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  20. 

1.  Ab   evidenee  of  facts  stated  in  entries 

prescribed  by  next  preceding  section. 

2.  Ab  evidence  of  judgment. 

3.  As  evidenee  of  truth  of  recitals. 
4, 5.  Same — Fact  of  service  of  summons. 

6.  Same — ^Return  of  service  of  summons. 

7.  Same — Where   papers   are   attached   to- 

gether. 

8.  Becitals  in — Do  not  show  jurisdiction. 
Jkm  to  acrrlce  •<  aiimmens  mot  on«  of  the 

■uitters  pc««lrc4  to  be  entered  In  a  Jvatice's 
tt»  see,  ante,  S  911,  pars.  8,  4. 


1.  Am  eTMeace  of  faeta  stated  ta  eatries 
prescribed  Ivj  aext  preeedlnir  seetloa. — En- 
tries prescribed  by  next  preceding  section 
are  primary  evidence  to  prove  facts  stated 
In  sncta  entries,  but  where  fact  In  question, 
sucli  as  residence  of  defendant,  Is  not 
enumerated,  and  It  Is  not  provided  in  what 
manner  other  facts  than  such  entries  In 
Jnstlce*s  docket  shall  be  proved  or  made  to 
appear.  It  does  not  follow,  conceding:  that 
facta  reaulred  to  be  entered  must  be  proved 
by  the  docket,  that  other  facts  not  re- 
quired to  be  so  entered  shall  not  be  proved 
by  other  evidence;  and  If  such  other  evi- 
dence offered  does  not  In  any  respect  con- 
tradict docket,  but,  on  contrary,  la  entirely 
consistent  with  It  and  supports  Judgment, 
it  should  be  admitted. — Jolley  v.  Foltz, 
S4    Cal.    S21.    S26,    t27. 

X.  Aa  te  eTldenee  of  Jadirment. — Justice's 
docket  containing  minute  of  Judgment  is 
C.  C.  P. — 130 


sufflcient  evidence  of  Judgrment. — Beardsley 
V.  Frame,  85  Cal.  184,  24  Pac.  721. 

8.     As    evidence    of   truth   of  reeltala. — A 

Justice's  docket  entries  are  prima  facie  evi- 
dence of  truth  of  recital  that  Judgment  for 
costs  was  apparently  rendered  on  day  that 
case  was  tried;  and  if  they  are  not  rebutted 
by  anything  else  in  record,  Judgment  of 
superior  court  dismissing  writ  of  certiorari 
should  be  affirmed,  as  court  will  not  con- 
sider matters  alleged  in  petition  which  are 
inconsistent  with  docket  in  this  particular, 
aa  they  are  no  part  of  record  on  appeal,  as 
where  asserted  fact  of  antedated  clause 
in  Judgment  does  not  appear  from  Justice's 
docket  entries  returned  with  writ. — ^Rauer 
V.  Justices'  Court,  116  Cal.  84,  46  Pac.  870. 

4.     Same— -Faet  of  aervlee  of  anmnons. — 

This  and  next  preceding  section  do  not  re- 
quire fact  of  service  of  summons  to  be 
entered  In  docket;  hence  they  do  not  Im- 
part to  such  entry,  if  made,  character  of 
prima  facie  evidence. — Fisk  v.  Mitchell,  124 
Cal.  359,  360,  67  Pac.  149. 

6.  Entry  in  docket  of  Justice  of  service 
of  summons  proves  nothing,  where  docket 
Is  not  required  to  contain  any  finding  that 
service  has  been  made. — Scorpion  8.  M.  Co. 
V.  Marsano,  10  Nev.  370,  882. 

«•    Same— Retnra  of  servleo  of  snmmona. 

— Reeltala  in  Juatlce's  docket  to  effect  that 
aummona  waa  returned  aerved  doea  not 
ahow  auch  service  aa  law  requires  to  give 
Jurladlction  of  peraon. — ^Kane  v.  Deamond 
63   Cal.    464,   466. 
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7,  Same— -^IThere  papers  are  attached  to- 
iTether. — In  action  for  damagreB  occasioned 
by  malicious  prosecution  of  criminal  action 
agralnst  plaintiff  before  Justice  of  peace, 
court  does  not  err  In  overrulingr  objection 
to  introduction  In  evidence  of  copies  of 
complaint,  warrant  of  arrest,  proceedings, 
and  docket  entries  In  criminal  action  tried 
before  such  Justice  of  peace  and  certified 
by  him.  where  papers  are  attached  together, 
and  were  objected  to  as  whole,  and  where 
they  include  certified  copy  of  entries  in 
docket,  and   there   was   no  specification   of 


any  particular  portion  to  which  objecting 
party  addressed  his  objections.  Such  entry 
is  made  prima  facie  evidence  of  facts 
stated,  by  provisions  of  this  section,  and 
as  some  of  evidence  offered  as  whole  was 
admissible,  whole  of  it  should  have  been 
admitted  in  absence  of  any  such  specifica- 
tions.— Shatto  V.  Crocker,  87  Cal.  629,  630, 
631,  25  Pac.  921. 

8.     Recitals  Ib-*Do  not  show  larlsdlctlomi 

— Recitals  of  Justice's  docket  do  not  show 
Jurisdiction. — Kane  v.  Desmond,  63  Cal.  464, 
466. 


§  913.  AN  DfDBX  TO  THE  DOCKET  MUST  BE  KEPT.  A  justice  must 
keep  an  alphabetical  index  to  his  docket,  in  which  must  be  entered  the  names 
of  the  parties  to  each  judgment,  with  a  reference  to  the  page  of  entry.  The 
names  of  the  .plaintiflfe  must  be  entered  in  the  index,  in  the  alphabetical  order 
of  the  first  letter  of  the  family  name. 

History:     Enacted  March  11,  1872,  re^nactment  of  S  606  Practice  Act 

§  914.  DOCKETS  MUST  BE  DELIVERED  BY  JUSTICE  TO  HIS  SUO 
OESSOR  OR  TO  COUNTY  CLERK.  Every  justice  of  the  peace,  upon  the" 
expiration  of  his  term  of  office,  must  deposit  with  his  successor  his  official 
dockets  and  all  papers  filed  in  his  office,  as  weU  his  own  as  those  of  his  prede- 
cessors, or  any  other  which  may  be  in  is  custody  to  be  kept  as  public  records. 
8  m^P^lcticf^ct^^  ^*'*''*'  ^^'   ^^^^'  re-enactment  of  first  half  of 

§916.  PROOEEDDraS  WHEN  OPPICE  BECOMES  VACANT  AND  RE 
PORE  A  SUCCESSOR  IS  APPOINTED.  If  the  office  of  a  justice  become' 
vacant  by  his  death  or  removal  from  the  township  or  city,  or  otherwise  before 
his  successor  is  elected  and  qualified,  the  docket  and  papers  in  pos$e8sion  of 
such  justice  must  be  deposited  in  the  office  of  some  other  justice  in  the  town- 
ship, to  be  by  him  delivered  to  the  successor  of  such  justice.  If  there  is  no 
other  justice  in  the  township,  then  the  docket  and  papers  of  such  justice  must 
be  deposited  in  the  office  of  the  county  clerk  of  the  county,  to  be  by  him  deUv- 
ered  to  the  successor  in  office  of  the  justice. 


lasr»l>f  f^^^'^^^fe  Act!''''  ^--<^^--t  w5th  additions  of  the 
§918.  A  JUSTICE  MAY  ISSUE  EXECUTION  OR  OTHER  PROCESS 
UPON  THE  DOCKET  OP  HIS  PREDECESSOR.  Any  justice  with  whom^e 
docket  of  his  predecessor,  or  of  any  other  justice,  is  deposited,  has  and  may 
exercise  over  all  actions  and  proceedings  entered  in  such  docket,  the  same 
jurisdiction  as  if  originally  commenced  before  him. 

In  case  of  the  creation  of  a  new  comity,  or  the  change  of  the  boundary 

between  two  counties,  any  justice  into  whose  hands  the  docket  of  a  justice 

formerly  acting  as  such  within  the  same  territory  may  come,  is,  for  the  pur- 

poses  of  this  section,  considered  the  successor  of  such  former  justice 

History:     Enacted  March  11,  1872,  re-enactment  of  S  608  Practlr« 
Act  as  amended  1856  (Stats.  1855,  p.  303).  "-acuce 

2oee 
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S  917.    SU00E8S0R  OF  A  JUSTICE,  WHO  SHALL  BE  DEEMED.    The 

justice  elected  to  fill  a  vacancy  is  the  successor  of  the  justice  whose  office 
became  vacant  before  the  expiration  of  a  fall  term.  When  a  fall  term  expires, 
the  same  or  another  person  elected  to  take  office  in  the  same  township  or  city, 
from  that  time  is  the  successor. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  609  Practice  Act 

§918.  JUDOE  TO  DESIONATE  SnOOEEDINO  JUSTIOE,  WHEN.  When 
t-wo  or  more  justices  are  equally  entitled,  under  the  last  section,  to  be  deemed 
the  successors  in  office  of  the  justice,  a  judge  of  the  superior  court  must,  by  a 
certificate  subscribed  by  him  and  filed  in  the  office  of  the  county  clerk,  desig- 
nate which  justice  is  the  successor  of  a  justice  going  out  of  office,  or  whose 
oflKce  has  become  vacant. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  610  Practice 
Act;  amendment  approved  March  26,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  20. 


CHAPTER  Xn. 
GENERAL  PROVISIONS  RELATING  TO  JUSTICES'  COURTS. 

1 919.     JnBtiees  may  issae  subpcenas  and  final  1 923.    Justices    may    require    seeuritj    for 
process  to  any  part  of  the  county.  costs. 

I  920.     Blanks  must  be  filled  in  all  papers  is-  |  924.    Who  entitled  to  costs. 

sued  by  a  justice,  except  subpoenas.  |  925.    What  provisions  of  code  applicable  to 

I  921.     Justices  to  receive  all  moneys  collected  justices'  courts. 

and  pay  same  to  parties.  {  926.    Deposit  of  money  in  lieu  of  nndertak- 

I  922.     In  ease  of  disability  of  justice,  an-  ing. 

other  justice  may  attend  on  his  be- 
half. 

§  919.  JUSTICES  MAT  ISSXTE  SUBPOBNAS  AND  FINAL  PROCESS  TO 
AHT  PART  OF  THE  COUNTY.  Justices  of  the  peace  may  issue  subpoenas  in 
any  action  or  proceeding  in  the  courts  held  by  them,  and  final  process  on  any 
judgment  recovered  therein,  to  any  part  of  the  county. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  619  Practice  Act. 

As  tm  tcnrlt«rtal  extent  of  civil  Jurtodle-  As  to  tj^rrltortai  extent  of  Jnrtodletton  of 

t^mm  9t  Jooticea  of  pence  In  townahlpa*  see,  Jnatlcea'  courts  of  cities  nnd  counties,  see. 
ante,  II 106,  106  and  notes.  ante,   8  94  and  note. 

§  920.  BLANKS  MUST  BE  FILLED  IN  ALL  PAPERS  ISSXTED  BT  A 
JUSTIOE,  EXCEPT  SUBPOENAS.  The  summons,  execution,  and  every  other 
paper  made  or  issued  by  a  justice,  except  a  subpoena,  must  be  issued  without  a 
blank  left  to  be  filled  by  another,  otherwise  it  is  void. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  611  Practice  Act. 

BLANKS  MUST  BE  PILLED  IN  ALL  writ    that    blank    after    word    "defendant" 

PAPEBS.  should  be  filled,  but  If  It  were.  It  may  be 

^     _. ^         -  -^«^«     iwn«««  Kionir.  ^^^^   ^^   amendment,    and    that    would    be 

1.  Conrtmction  of  Bection— Pilling  blanks.  ^^^^  ^^  ^^^^^  ^^^  ^^^^  ^^^^^  ^^^  ^^  ..^^^^^ 

2.  Wmng  blanks  in  written  uuraranees.  by   another"    In   sense    of   code. Brann   v 

,.     C«i.O.««l..        .«        .«rtl.— FOIl-.       Blum,   188  C.l.   644,  «B0,  78  Pae.  168. 

Ma^fc^ — ^Thls    provision    of    code    was    In-  3.    FUllinr  Manlu  In  written   lunraneca, 

tended  to  prevent  persons  other  than  court  as  to  grenerally. — See  13  Am.  Dec.  669-671; 
from  making  change  In  wrtt  of  execution.  1  L.  R.  A.  648;  6  L.  R.  A.  649;  19  L.  R.  A. 
It    is   not    necessary   to  valid   execution   o^      729. 
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§  921.    JUSnOES  TO  RECEIVE  ALL  HONEYS  OOLLEOTED  AND  PAT 

SAME  TO  PARTIES.    Justices  of  the  peace  must  receive  from  the  sherifF  or 

constables  of  their  county,  all  moneys  collected  on  any  process  or  order  issued 

from  their  courts  respectively,  and  must  pay  the  same,  and  all  moneys  paid  to 

them  in  their  official  capacity,  over  to  the  parties  entitled  or  authorized  to 

receive  them,  without  delay. 

History:  Enacted  March  11,  1872,  re-enactment .  of  §683  Practice 
Act;  amendment  approved  March  26,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  20. 

§922.  IN  CASE  OF  DISABILITY  OF  JUSTICE,  ANOTHER  JUSTICE 
MAT  ATTEND  ON  HIS  BEHALF.  In  case  of  the  sickness  or  other  disability 
or  necessary  absence  of  a  justice,  another  justice  of  the  same  county  may,  at 
his  request,  attend  in  his  behalf,  and  thereupon  is  vested  with  the  power  and 
may  perform  all  the  duties  and  issue  all  the  papers  or  process  of  the  absent 
justice.  In  case  of  a  trial  the  proper  entry  of  the  proceedings  before  the  attend- 
ing justice,  subscribed  by  him,  must  be  made  in  the  docket  of  the  justice  before 
whom  the  summons  was  returnable.  If  the  case  is  adjourned,  the  justice  before 
whom  the  summons  was  returned  may  resume  jurisdiction. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  612  Practice 
Act;  amendment  approved  March  13,  1909,  Stats,  and  Amdts.  1909, 
p.  828. 

§923.  JUSTICES  MAT  BEQUIBE  SEOXTBITY  FOB  COSTS.  Justices  may 
in  all  cases  require  a  deposit  of  money  or  an  undertaking,  as  security  for  costs 
of  court,  before  issuing  a  summons. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  684  Practice  Act 

As  to  payiBciit  of  fees  to  Joatiees  Im  cities  and  couDttes,  see,  ante,  9  91  and  note. 

§  924.  WHO  ENTITLED  TO  COSTS.  The  prevailing  party  in  the  justices' 
courts  is  entitled  to  costs  of  the  action,  and  also  of  any  proceedings  taken  by 
him  in  aid  of  an  execution,  issued  upon  any  judgment  recovered  therein. 

In  actions  for  the  recovery  of  wages  for  labor  performed,  the  court  shall  add, 

as  part  of  the  costs,  in  any  judgment  recovered  by  the  plaintiff,  an  attorney's 

fee  not  exceeding  twenty  per  cent  of  the  amount  recovered. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  631  Practice 
Act  as  amended  1864  (State.  1854,  p.  84)  and  1855  (StaU.  1855,  p.  250); 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  335;  Feb- 
ruary 28,  1907,  Stats,  and  Amdts.  1907,  p.  69,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  469. 

That  costs  may  he  taelnded  la  Jad^ment*  Bee,  ante,  9  896. 

§925.    WHAT  PROVISIONS  OF   CODE  APPLICABLE  TO  JUSTICES' 

OOUBTS.    Justices'  courts  being  courts  of  peculiar  and  limited  jurisdiction, 

only  those  provisions  of  this  code  which  are,  in  their  nature,  applicable  to  the 

organization,  powers,  and  course  of  proceedings  in  justices'  courts,  or  which 

have  been  made  applicable  by  special  provisions  in  this. title,  are  applicable  to 

justices'  courts  and  the  proceedings  therein. 

History:  Enacted  March  11,  1872,  fomided  on  S  603  Practice  Act  as 
amended  1854  (Stats.  1854,  p.  84). 
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PROVISIONS  OF  CODE  APPLICABLE  TO 
JUSTICES'  COUBTS. 

1.  Complaint  in  intervention. 
2-  4.  ConBtmetion  of  section. 

5.  Same  —  Neceeeary    inferenee    from   lan- 

guage used. 

6.  Same — ^Limitation  of  action  on  judgment 

of  justices'  court. 

7.  Subject  of  dismissal  of  action  for  want 

of  prosecution,  etc 

1.  Complaint  Im  iBterrentlOB^ — Riffht  of 
Justices'  court  to  permit  complaint  in  in- 
tervention to  be  filed  therein  was  assumed 
bsr  counsel  on  both  sides,  but  question  was 
not  decided. — Rossi  v.  Superior  Court,  114 
CjU.    371,   87S,  46  Pac.   177. 

S.  ConatraetloB  of  oectloBf — ^Laneruaffe  of 
tills  section  is  of  difficult  construction,  and 
cases  mlerht  well  arise  where  it  would  be 
extremely  doubtful  whether  or  not  certain 
acts  of  iustlces'  courts  were  Justified  by  Its 
provisions.  It  will  be  observed  that  section 
expressly  preserves  notion  of  "peculiar  and 
limited  Jurisdiction"  of  these  courts,  and, 
moreover,  that  its  general  character  is 
neflratlve  rather  than  positive.  The  errant 
Is  somewhat  in  shape  of  parenthesis  in 
clause  of  limitation.  If,  therefore,  that 
part  of  code  which  expressly  deals  with 
proceedln^Ts  In  Justices'  courts  prescribes 
po'wer  of  those  courts  in  relation  to  greneral 
subject  about  which  courts  of  record  are 
expressly  prescribed  In  another  particular, 
then  powers  of  Justices'  courts  with  respect 
to  that  subject  are  to  be  looked  for  in 
former  and  not  in  latter  provision. — Welm- 
mer  v.  Sutherland,  74  Cal.  841,  348,  15  Pac. 
849. 

S.  Under  this  section.  Justices'  courts 
are  declared  to  be  courts  of  peculiar  and 
limited  Jurisdiction,  and  only  those  pro- 
visions of  the  codes  which  are  in  their 
nature  applicable  to  the  orgranlzatlon,  pow- 
and    course    of    proceediners    In    such 


courts,  or  which  have  been  made  applicable 
by  special   provisions,  are  so  applicable. — 
Peacock  v.  Superior  Court,  163  Cal.  701,  703.  y 
126  Pac.  976. 

4.  The  langruagre  of  this  section  Is  some- 
what difficult  of  construction.  It,  however, 
expressly  preserves  the  notion  of  the  pe- 
culiar and  limited  Jurisdiction  of  the  Jus- 
tices' courts  and  its  creneral  character  is 
neeratlve  rather  than  positive.  The  grrant 
is  somewhat  of  a  shape  of  a  parenthesis  In 
a  clause  of  limitations.  If,  therefore,  that 
part  of  the  code  which  expressly  deals 
with  proceedingrs  in  Justices'  courts  pre- 
scribed the  powers  of  those  courts  in  rela- 
tion of  a  greneral  subject  about  which  the 
powers  of  courts  of  record  are  expressly 
prescribed  in  another  part,  the  powers  of 
the  Justices'  courts  with  respect  to  that 
subject  are  to  be  looked  for  in  the  former 
and  not  in  the  latter  provision. — ^Hubbard 
V.  Superior  Court,  9  CaL  App.  166,  170,  98 
Pac.  894. 

5.  Same— -Bfeeemary  inferenee  from  laa- 
vasire  nsed^ — The  necessary  inference  from 
lansruagre  used  in  this  section  is  that  those 
provisions  of  this  code  which  are  in  their 
nature  applicable  "to  orgranlzatlon,  powers, 
and  course  of  proceedingrs  in  Justices' 
courts,"  shall  be  applicable  to  them. — Ex 
parte  Latimer,   47  Cal.    131,   183.  : 

••  Same— lilmltation  of  setlon  on  Judir- 
mont  of  |a«tiecs>  eonrt^ — This  section  does 
not  authorize  an  Independent  action  on  a 
Judgrment  of  a  Justices'  court  after  the  ex- 
piration of  the  five-year  limitation  pre- 
scribed in  section  336,  ante. — John  Helnlen 
Co.  V.  Cadwell,  3  Cal.  App.  80,  84  Pac.  443. 

7.  "Bubleet  of  the  dismissal  of  sctiona  for 
want  of  prosccntion*  etCM  being:  expressly 
treated  in  section  890,  ante,  in  the  title 
treatingr  of  the  powers  of  Justices'  courts, 
etc.,  section  581,  ante,  treating:  of  the  same 
subject-matter  in  courts  of  record  does 
not  apply  to  proceedlngrs  pending  in  Jus- 
tices' courts. — Hubbard  v.  Superior  Court, 
9  Cal.  App.  166,  170,  98  Pac.  894. 

§  926.  DEPOSIT  OF  MONEY  IN  LIEU  OF  TTNDEBTAEINO.  In  all  civil 
oases  arising  in  justices'  courts,  wherein  an  undertaking  is  required  as  pre- 
scribed in  this  code,  the  plaintiff  or  defendant  may  deposit  with  said  justice 
a  sum  of  money  in  United  States  gold  coin  equal  to  the  amount  required  by 
the  said  undertaking,  which  said  sum  of  money  shall  be  taken  as  security  in 
place  of  said  undertaking. 

History:     Enacted  February  25,  1878,  Code  Amdts.  1877-8,  p.  103. 


DEPOSIT  OP  MONEY  IN  LIEU  OF 
UNDERTAKING. 

1.  CoDstmctioik  of  section. 

2.  Same — ^' Civil  ease,''  what  it  is. 

3.  Same — Not  repealed  by  amendment  of  1880 

to  seetion  978,  post. 

^s  t«  depoattlBiT  moaey  In  Hen  of  the 
^^^tltt^^m  mmMmrtw^lnm  required  by  law,  see 
note    Ann.    Cas.   191 2C.   366. 


1.  Construetloa  of  aeettoa* — This  section 
was  enacted  in  1878,  and  was  placed  by 
legislature  in  chapter  12  tit.  II  pt.  II.  the 
origrlnal  head  of  which  was  "General  Pro- 
visions Relatingr  to  Justices'  Courts."  This 
clearly  indicates  intention  to  make  this 
provision  applicable  to  all  proceeding's  in 
Justices'  courts,  and  as  flllner  and  serving: 
of  notice  of  appeal  to  superior  court  and 
grivingr  of  necessary  security  to  make  such 
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appeal  effectual  are  both  proceedinffs  in 
justices'  court,  it  is  obvious  that  this  sec- 
tion applies  to  security  to  be  ffiven  upon 
such  appeal,  as  fully  as  to  any  other  pro- 
vision requiring  giving  of  undertaking  in 
proceeding  in-  justices'  court. — Laws  v. 
Troutt.  147  Cal.  172,  81  Pac.  401. 

&  Same— >H;1v11  cMe»»»  wbat  It  lfl.^A  civil 
case  appealed,  or  about  to  be  appealed,  from 
Justices'  court  to  superior  court,  is  clearly 
"civil  case  arisiner  in  Justices'  court,"  and 
no  valid  ffround  appears  for  holding  this 
section  inapplicable  to  undertaking  for 
costs  on  appeal  required  by  first  clause  of 
section  978,  post,  to  make  effectual  an  ap- 
peal from  Justices'  court  to  superior  court. 
The  section  makes  no  provision  for  trans- 
mission   to    superior    court    of    money    de- 


posited in  lieu  of  undertaking  for  costs  of 
appeal  as  does  similar  clause  of  section  978, 
post,  with  regard  to  money  deposited  in 
lieu  of  an  undertaking  for  stay  of  pro- 
ceedings pending  appeal.  This,  however,  is 
immaterial,  and  sum  of  money  deposited 
with  Justice,  who  is  under  bond  and  bound 
further  by  his  official  oath,  is  manifestly 
as  good  security  to  respondent  as  under- 
taking would  ordinarily  be,  and  legislature 
may  give  right  of  appeal  as  well  upon  that 
security  as  upon  security  of  undertaking. — 
Laws  V.  Troutt.  147  Cal.  172,  81  Pac.  401. 


S.  Same  ^  Not  repealed  by  amendment 
1880  to  aeetlon  9T8,  po»t^-This  section  is 
not  inconsistent  with  section  978,  post,  as 
amended  in  1880,  and  is  not  repealed  by  that 
amendment. — Swem  v.  Monroe,  148  Cal.  741. 
88  Pac.  1074. 


[The  legislature  of  the  forty-fonrth  session  amended  Part  II,  Title  XL  Chapter  XTT,  in 
so  radical  a  manner  as  to  justify  setting  the  new  matter  off  in  a  separate  chapter,  as  follows:] 


CHAPTER  Xlla. 

SMALL  CLAIMS  COUBTS. 


1 927.    Jnrisdietion. 

I  927a.  Commencement  of  action. 

§  927b.  Affidavit. 

§  927c.  Filing  affidavit. 

I  927d.  Appearance  of  defendant. 

%  927e.  Entries  in  docket. 

%  927f .  Assignee  of  claim. 

§  927g.  Attorneys  not  to  appear. 

I  927h.  Informal  pleadings. 


I  927i.  Pa3rment  of  judgment. 

§  927 j.  Appeal  by  defendant. 

§  927k.  Statement  of  defendant's  appeal. 

§  927  1.  Bond  of  defendant. 

§  927m.  Abstract  of  judgment. 

f  927n.  Filing  of  abstract. 

i  92 7o.  Supervisors  to  supply  forma. 

I  927p.  No  fees  to  be  charged. 


§  927.  JTTBISDIOTION.  All  justices  of  the  peace  shall  exercise  the  juris- 
diction conferred  by  this  title  and  while  sitting  in  the  exercise  of  said  jnris- 
dietion shall  be  known  and  referred  to  as  the  small  claims  court;  provided, 
that  the  jurisdiction  of  such  justices'  court,  when  sitting  as  a  small  claims  court, 
shall  be  confined  to  cases  for  the  recovery  of  money  only  where  the  amount 
claimed  does  not  exceed  fifty  dollars  and  the  defendant  named  is  a  resident  of 
the  township  or  city  and  county  in  which  the  action  is  to  be  maintained. 

Hiatory:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  117.    In  efrect  July  29,  1921. 


§927a.    OOMHENOEMENT  OF  ACTION.    Actions  shall  be  commenced, 

heard,  and  determined  in  the  small  claims  courts  under  the  provisions  of  this 

title  whenever  any  person  appears  before  any  justice  of  the  peace  and  executes 

an  affidavit  substantially  in  the  form  set  forth  in  section  nine  hundred  twenty* 

seven  b  of  this  title  [chapter]. 

History:     Enactment  approved  May  16,   1921,  Stats,  and  Amdts. 
1921,  p.  118.    In  effect  July  29,  1921. 
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§927b.  AFFIDAVIT.  The  affidavit  mentioned  in  the  last  section  shall  be 
made  on  a  blank  substantially  in  the  following  form : 

In  the  small  claims  court  of ,  county  of ,  state  of 

California. 


Plaintiff, 

V. 


Defendant. 

State  of  California,  1 

County  of f^ 

,  being  first  duly  sworn,  deposes  and  says : 

that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  $ ;  that 

this  affiant  has  demanded  payment  of  said  sum;  that  the  defendant  refused  to 
pay  the  same  and  no  part  thereof  has  been  paid ;  that  the  defendant  resides  at 

f  in  the  above-named  county;  that  this  affiant  resides  at 

,  county  of in  the  state  of  California. 

Subscribed  and  sworn  to  before  me  this day  of ,  19. .. 


Justice. 
On  the  said  affidavit  shall  be  printed : 

ORDER. 

The  people  of  the  state  of  California,  to  the  within  named  defendant, 
^  greeting: 

You  are  hereby  directed  to  appear  and  answer  the  within  and  foregoing 
daim  at  my  office  in ,  in county  of , 

NuM  faolldiocor  mideBC* 

state  of  California,  on  the day  of ,  19. .,  at  the  hour 

of o'clock  in  the noon  of  said  day;  and  to  have  with 

you,  then  and  there,  all  books,  papers,  and  witnesses  needed  by  you  to  establish 
your  defense  to  said  claim. 

And  you  are  further  notified  that  in  case  you  do  not  so  appear,  judgment 
will  be  given  against  you  for  the  amount  of  said  claim  as  it  is  stated  in  said 
affidavit. 

Dated  this day  of ,  19. ..  . 


Justice  of  the  peace. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  118.     In  effect  July  29,  1921. 

§927c.  FILINO  AFFIDAVIT.  When  the  claimant  appears  he  shall  pre- 
pare such  an  affidavit  as  is  set  forth  in  section  nine  hundred  twenty-six  b  of 
this  title  or,  at  his  request,  the  judge  of  the  court  shall  draft  the  same  for  him. 
Upon  the  affidavit  being  sworn  to  by  the  claimant  the  justice  shall  file  the 
nme  and  make  a  true  and  correct  copy  thereof.  At  the  same  time  the  justice 
ahall  fill  in  the  blanks  in  the  order  printed  on  said  copy  and  sign  tne  order. 
Immediately  thereafter  the  said  justice  shall  enclose  said  copy  and  order  in 
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an  envelope,  address  the  said  envelope  to  the  said  defendant  at  the  address  so 
stated  in  said  affidavit,  prepay  the  postage  and  mail  said  envelope  to  said 
defendant  by  registered  mail,  and  request  a  return  receipt,  or  said  justice  may 
deliver  personally,  or  cause  to  be  delivered,  said  copy  and  order  to  the  defend- 
ant in  person.  The  justice  shall  then  attach  to  the  original  affidavit  the  receipt 
for  the  registered  letter  and  the  return  card  thereon  or  other  evidence  of 

service. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  192I9 
p.  118.    In  effect  July  29,  1921. 

§  927d.    APPEARANCE  OF  DEFENDANT.    The  date  for  the  appearance 

of  the  defendant  as  provided  in  the  order  indorsed  on  the  affidavit  shall  not  be 

more  than  fifteen  days  nor  less  than  five  days  from  the  date  of  the  said  order. 

When  the  justice  has  fixed  the  date  for  the  appearance  of  the  defendant  he 

shall  inform  the  plaintiff  of  said  date  and  at  the  same  time  order  the  plaintiff 

to  appear  on  said  date  and  to  have  with  him  his  books,  papers,  and  witnesses 

necessary  to  prove  his  claim. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdt9.  1921, 
p.  119.    In  effect  July  29,  1921. 

§  927e.  ENTRIES  IN  DOCKET.  The  justice  shall  enter  in  the  docket  kept 
by  him  as  a  justice  of  the  peace : 

1.  The  title  of  every  action ; 

2.  The  sum  of  money  claimed ; 

3.  The  date  of  the  order  provided  for  in  section  nine  hundred  twenty-seven  b, 
and  the  date  of  the  trial  as  stated  in  said  order ; 

4.  The  date  when  the  parties  appear,  or  their  nonappearance  if  default  be 
made; 

5.  Every  adjournment,  stating  on  whose  application  and  to  what  time; 

6.  The  judgment  of  the  court  and  when  returned ; 

7.  A  statement  of  any  money  paid  to  the  justice,  when,  and  by  whom ;  and 
the  date  of  the  issuance  of  any  abstract  of  the  judgment. 

8.  The  date  of  the  receipt  of  a  notice  of  appeal,  if  any  be  giyen,  and  of  the 
appeal  bond,  if  any  be  filed. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  119.    In  effect  July  29,  1921. 

§  927f .    ASSIONEE  OF  CLAIM.    No  claim  shall  be  filed  or  prosecuted  in 

such  small  claims  court  by  the  assignee  of  such  claim. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  119.    In  effect  July  29,  1921. 

§927g.  ATTORNEYS  NOT  TO  APPEAR.  No  attomey-at-law  Or  other 
person  than  the  plaintiff  and  defendant  shall  take  any  part  in  the  filing  or  the 
prosecution  or  defense  of  such  litigation  in  the  small  claims  court.  The  plain- 
tiff and  defendant  shall  have  the  right  to  offer  evidence  in  their  behalf  by  wit- 
nesses appearing  at  such  hearing,  or  at  any  other  time.  The  justice  may  also 
informally  make  any  investigation  of  the  controversy  between  the  parties 
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either  in  or  out  of  court  and  give  judgment  and  make  such  orders  as  to  time 

of  payment  or  otherwise  as  may,  by  him,  be  deemed  to  be  right  and  just. 

History:    Enactment  approved  May  16»  1921,  Stats,  and  Amdts.  1921, 
p.  119.    In  effect  July  29,  1921. 

§927h.    INFOSUAL  PLEADINOS.    No  formal  pleading,  other  than  the 

said  claim  and  notice,  shall  be  necessary  and  the  hearing  and  disposition  of 

all  such  actions  shall  be  informal,  with  the  sole  object  of  dispensing  speedy 

justice  between  the  parties.    No  attachment  or  garnishment  shall  issue  from 

the  small  claims  court,  but  execution  may  issue  in  the  manner  prescribed  in 

chapter  nine,  Code  of  Civil  Procedure  of  the  state  of  California. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  119.    In  effect  July  29, 1921. 

§  927i    PAYMENT  OF  JXTDGMENT.    If  the  judgment  or  order  be  against 

the  defendant,  he  shall  pay  the  same  forthwith  or  at  such  times  and  upon  such 

terms  and  conditions  as  the  justice  shall  prescribe. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  120.     In  effect  July  29,  1921. 

§  927j.  APPEAL  BY  DEFENDANT.  The  judgment  of  said  court  shall  be 
(conclusive  upon  the  plaintiff.  If  the  defendant  is  dissatisfied,  he  may,  within 
five  days  from  the  entry  of  said  judgment  against  him,  appeal  to  the  superior 
court  of  the  county  in  which  said  court  is  held,  and  if  final  judgment  is  ren- 
dered against  him  in  such  superior  court,  then  he  shall  pay,  in  addition  to  said 
judgment,  an  attorney's  fee  to  the  plaintiff  in  the  sum  of  fifteen  dollars. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  120.    In  effect  July  29,  1921. 

§n7k.  STATEKENT  OF  DEFENDANT'S  APPEAL.  The  defendant's 
appeal  may  be  taken  by  filing  in  the  small  claims  court  a  statement  substantially 
in  the  following  terms : 

In  the  small  claims  court  of > . .,  county  of ,  state 

of  California. 

•  ••..•.••«••••••■••••••••••••••••) 

Plaintiff, 

V. 

Defendant. 

Comes  now  the  defendant  and  appeals  from  the  judgment  of  the  above 
entitled  court  in  the  above  entitled  action,  to  the  superior  court  in  and  for  the 
above  named  county  and  state. 

Dated  this day  of ,  19. .. 


Appellant. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  120.     In  effect  July  29,  1921. 
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§9271.  BOND  OF  DEFENDANT.  The  statement  mentioned  in  the  last 
section  shall  be  accompanied  by  a  bond  substantially  in  the  following  form: 

In  the  small  claims  court  of ,  county  of ,  state  of 

California. 


Plaintiff, 

V. 


Defendant. 

Whereas  the  above  entitled  court  in  the  above  entitled  action  did  on  the 
day  of ,  19- .,  enter  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant  in  the  sum  of  $ ;  and 

Whereas  the  defendant  is  about  to  appeal  to  the  superior  court  of  the  state 
of  California  in  and  for  the  above  named  county ; 

Now,  therefore,  the  undersigned  does  undertake  and  promise  that  if  said 
judgment  is  aflBrmed  that  then  and  in  that  event  the  undersigned  will  pay  said 
judgment  and  also  fifteen  dollars  as  an  attorney  fee  to  the  said  plaintiff  on 
demand. 

Dated  this day  of ,  19. .. 


I  ss. 


Surety. 
State  of  California, 
City  and  county  of 

^ ,  the  surety  named  in  the  above  bond,  being 

duly  sworn,  says  that  he  is  a holder  and  resident  within  said  state 

and  is  worth  the  sums  hereinabove  mentioned,  over  and  above  all  his  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution. 


Subscribed  and  sworn  to  before  me  this day  of ,  19. .. 


History:    Bnactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  129.    In  effect  July  29,  1921. 

§  927m.  ABSTBAOT  OF  JXTDOMENT.  If  no  appeal  be  taken  by  the  de- 
fendant and  the  defendant  fails  to  pay  the  judgment  according  to  the  termi 
and  conditions  thereof,  the  justice  before  whom  such  a  hearing  was  had,  shall^ 
on  application  of  the  plaintiff,  certify  such  judgment  in  substantially  the  fol- 
lowing form : 

In  the  small  claims  court  of ,  county  of ,  state  of 

California. 


Plaintiff, 

V. 


Defendant. 
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ABSTRACT  OF  JUDGMENT. 

In  the  above  entitled  court  and  action  on  the day  of 19. ., 

judgment  was  entered  for  plaintiff  for  $ ;  that  no  appeal  from  said 

judgment  has  been  taken. 

Dated  this day  of ,  19. .. 


Justice  of  said  court. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  121.    In  effect  July  29,  1921. 

§927n.    FILING  OF  ABSTRACT.    The  abstract  may  be  filed  in  the  office 

of  the  county  clerk  of  the  county  in  which  the  judgment  was  rendered,  and 

the  judgment  docketed  in  the  judgment  docket  of  the  superior  court  thereof. 

The  date  of  the  receipt  of  the  abstract  by  the  clerk  must  be  noted  by  him 

thereon,  and  entered  in  the.  docket. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  121.    in  effect  July  29,  1921. 

§9270.  SUPEBVISOBS  TO  SUPPLY  FORMS.  The  board  of  supervisors 
of  every  county  wherein  said  small  claims  courts  shall  exist,  shall  furnish  to 
every  justice  of  the  peace  in  such  county  a  reasonable  supply  of  various  blank 
forms  set  forth  in  this  title,  also  all  forms,  docket-book  and  stationery  neces- 
sary for  the  use  of  such  justice  sitting  as  a  small  claims  court. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  121.    In  effect  July  29,  1921. 

§927p.  NO  FEES  TO  BE  OHABGED.  No  fee  or  charge  of  any  kind  or 
nature  shall  be  charged  or  collected  by  any  officer  for  any  services  rendered 
mider  this  title  [chapter]. 

[Expenses  of  justices.]    But  the  justice  may,  in  the  manner  provided  by  law^ 

make  a  claim  against  the  county  to  reimburse  him  for  moneys  expended  for 

postage  stamps  and  registry  charges  of  the  post-office  department  when  the 

said  justice  was  sitting  as  such  small  claims  court;  provided,  that  in  those 

counties  where  the  compensation  of  justices  of  the  peace  consists  of  fees 

allowed  by  law,  the  justice  of  the  small  claims  courts  may  charge  and  collect 

the  same  fees  which  a  justice  of  the  peace  may  charge  and  collect  and  no 

others. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  121.    In  effect  July  29,  1921. 
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TITLE  Xn. 

PBOCEEDINGS  IN  CIVIL  ACTIONS  IN  POLICE  OOUBTa 

ft  929.  How  eommenced.  1 932.  Trial  bj  jiaj,  when  defendant  is  en- 
§  930.    SummonB  must  issue  on   filing  com«  titled  to. 

plaint.  i  933.  Proceedings  to  be  conducted  u  in  jus- 
§  931.    Defendant    may    plead    orally    or    in  tiees'  courts. 

writing. 

§  929.  HOW  COMMENCED.  Civil  actions  in  police  conrts  are  commenced 
by  filing  a  complaint,  setting  forth  the  violation  of  the  ordinance  complaiaed 
of,  with  such  particulars  of  time,  place,  and  manner  of  violation  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance  may  be  referred  to 
by  its  title.  The  complaint  must  be  verified  by  the  oath  of  the  party  complain- 
ing, or  of  his  attorney  or  agent. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  636  Practice  Act. 

CIVIL   ACTIONS  IN  POLICE  COURTS.  but,   if  such  action  may  be  maintained  in 

,,,.^.  -        ^.         -        .-^  -  police  court,  It  must  rest  upon  theory  that 

1.  Jurisdiction    of    action    for       fine,    for-  ^^^^  corporator  has  agreed  to  pay  specific 

feiture,  or  penalty.  gun^   Axed   by   way   of   penalty   in   case  he 

2,3.  Transfer  of  cause  from  police  court.  shall  not  comply  with  ordinance. — City  of 

^    .  ^.^        ^        .  Santa  Cms  v.  Santa  Crus  R,  Co.,  66  Cal.  148. 

See,  also,  post,  fi  988  and  note.  ^^g 

1.     Jnrtsdletfom   of   actios   for   «fl»e,   for-  *     Tramsfer  of  eawe  from  pollee  oo«rt-— 

feltnre,    or    p«Mlty.»»— Action     to     recover  There  was  no  provision  of  law  anthorUlng 

"fine,    forfeiture,    or   penalty,"    Imposed    by  transfer  of  cause  from  police  court  to  dls- 

ordlnance    of   city    may   perhaps    be    main-  trlct   court.— City   of   Santa   Crus   v.   Santa 

talned    in    police    court    as    "clvH    action,"  Cruz  R.  Co.,  66  Cal.  148,  148. 

where   certain   speciflc   sum   Is   Imposed   as  8.     Overmiedt     City  of  Santa  Barbara  v. 

fine   and  penalty  for  breach   of   ordinance;  Eldred,  95  Cal.  878,  880,  80  Pac.  562. 

§930.  SUBOfONS  MUST  ISSUE  ON  FILING  COMPLAINT.  Immediately 
after  filing  the  complaint,  a  summons  must  be  issued,  directed  to  the  defendant, 
and  returnable  either  immediately  or  at  any  time  designated  therein,  not 
exceeding  four  days  from  the  date  of  its  issuing. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  687  Practice  Act 

As  to  Jttrtsdletlom  of  police  court  over  aetioB  to  recover  a  flue,  forfcltare  or  peaalty* 

see.  ante.  S  929  and  note. 

§  931.    DEFENDANT  MAY  PLEAD  ORALLY  OB  IN  WRITINO.    On  the 

return  of  the  summons,  the  defendant  may  answer  the  complaint.  The  answer 
may  be  oral  or  in  writing,  and  immediately  thereafter  the  case  must  be  tried, 
unless  for  good  cause  shown,  an  adjournment  is  granted. 

History:    Enacted  March  11,  1872,  re-enactment  of  |  638  Practice  Act 

Am  to  Jvrlsdlctloa  of  police  court  over  actios  to  recover  m  flae,  forfeiture  or  peualtyv 

see.  ante,  fi  929  and  note. 

§  932.    TRIAL  BY  JUBY,  WHEN  DEFENDANT  IS  ENTITLED  TO.    In 

all  actions  for  violation  of  an  ordinance,  where  the  fine,  forfeiture,  or  penalty 
imposed  by  the  ordinance  is  less  than  fifty  dollars,  the  trial  must  be  by  the 
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court.    In  actions  where  the  fine,  forfeiture,  or  penalty  imposed  by  the  ordi- 
nance is  over  fifty  dollars,  the  defendant  is  entitled  to  a  trial  by  jury. 
History:    Enacted  March  11,  1872,  re-enactment  of  §  639  Practice  Act. 

Am  to  Jaiiadlctlom  of  police  court  otct  action  to  recover  flne,  forfeiture  or  penalty*  see, 

ante,  S  929  and  note. 


\ 


§  933.    PROCEEDINGS  TO  BE  CONDUCTED  AS  IN  JUSTICES'  COXTBTS. 

All  proceeding  in  civil  actions  in  police  courts  must,  except  as  in  this  title 
otherwise  provided,  be  conducted  in  the  same  manner  as  civil  actions  in  jus- 
tices' courts. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  641  Practice  Act. 


POLICE  COURTS— CIVIL  ACTION. 

1.  JuriBdiction — ^Violation  of  ordinances. 

2.  Transfer  of  cause  from  police  court. 
See,  also,  ante,  fi  929  and  note. 

1.    Jnrladletion— Violation   of   ordinances. 

—Police  court  has  jurisdiction  of  all  pro- 
ceediniTs  for  violation  of  any  ordinance  of 
city. — City  of  Santa  Barbara  v.  Stearns, 
SI  Cal.  499.  600. 


2.     Tranafer  of  cause  from  police  court. — 

The  transfer  of  cause  from  police  court  to 
distinct  court  was  expressly  authorized  by 
Practice  Act. — City  of  Santa  Barbara  v. 
Stearns,  51  Cal.  499,  600,  501;  Santa  Barbara 
v.  Eldred.  95  Cal.  S78,  880,  SO  Pac.  662,  over- 
rulinfiT  City  of  Santa  Cms  t.  Santa  Cruz 
R.  Co..  56  Cal.  143,  148. 
See,  ante,  fi  8S8  and  nots. 


TITLE  Xm. 

OP  APPEALS  IN  CIVIL  ACTIONS. 

Chapter  L    Appeals  in  General,  |  1936-959. 

IL    Appeals  to  Supreme  Court,  ||  963-971. 
UL    Appeals  to  Superior  Courts^  ||  974-982. 


1936.    Judgment    and    orders    inaj    be    re- 

▼iewed. 
§937.    Orders   made   out    of   court,   without 

notice,    may    be    reviewed   by    the 

judge. 
1938.    Party  agpieved  may  appeal.    Names 

of  parties. 

fi939.    Within    what    time    appeal    may    be 
taken. 

f  940.    Appeal,  how  taken. 

§941.    Same.     Where  person  with   right   to 

appeal  dies.    Appeal  by  attorney  of 

record. 
{  941a.  Same.     Alternative  method  of  appeal. 

[Repealed.] 
{941b.  Notice   of   appeal,   what   to   contain. 

[Repealed.] 
I941e.  Effect  of  appeal.     [Repealed.] 
1 942.    Undertaking  on  appeal  from  a  money 

judgment. 
§943.    Appeal   from  a  judgment  for  deliv- 
ery of  documents. 
1944.    Appeal    from    a    judgment    direcHng 

the  execution  of  a  conveyance,  etc. 


CHAPTER  I. 

APPEALS  IN  GENERAL, 
be 


appeal    eoneeming 


1 945.  Undertaking    on 

real  property. 

1 946.  Release   of   property   under   levy,   on 

appeal. 

1 947.  Undertaking   may   be   in   one   instru- 

ment or  several. 

§  948.  Justification  of  sureties  on  undertak- 
ing on  appeal. 

§  949.  Stay  of  proceedings  in  court  below; 
exceptions. 

fi  950.  What  papers  to  be  used  on  an  appeal 
from  the  judgment. 

fi  951.  What  papers  used  on  appeals  from  or- 
ders, except  orders  granting  new 
trials. 

fi  952.  What  papers  to  be  used  on  an  appeal 
from  an  order  granting  a  new  trial. 

fi  953.     Copies,  how  certified. 

fi  953a.  Preparation  of  papers  on  appeal,  no- 
tice to  the  county  clerk. 

fi  953b.  Undertaking  to  pay  cost  of  transcript 

fi  953c.  Clerk  to  transmit  the  prepared  record 
on  appeal. 

i  954.  When  an  appeal  may  be  dismissed. 
When    not, 

fi  955.     Effect  of  dismissal. 
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IPt.  Ih 


1 956.  What    may    be    reviewed    on    appeal      %  958. 

from  judgment. 

1 957.  Bemedial     powers     of    an    appellate 

eonrt.  §  959. 


On  judgment  on  appeal,  remittitnr 
must  be  certified  to  the  clerk  of  the 
court  below. 

Provisions  of  this  chapter  not  appli- 
cable to  appeals  to  superior  courts. 


§  936.    JUDGMENT  AND  ORDERS  MAY  BE  REVIEWED.    A  judgment 

or  order,  in  a  civil  action,  except  when  expressly  made  final  by  this  code,  may 

be  reviewed  as  prescribed  in  this  title,  and  not  otherwise. 

History:     Enacted  March  11,  1872,  re^nactment  of  §  333  of  Practice 
Act  as  amended  1854,  Stats.  1854,  p.  84. 


APPEAL  AND  ERROR— PRELIMINAEY 
ANNOTATION. 

I.  In  General,  1-119. 

II.  Briefs — Points  and  Authorities,  120- 
136. 

III.  Dismissal  op  Appeal,  137-174. 

IV.  Transfer  of  Cause  —  Requisite  Pro- 

ceedings, 175-330. 

V.  Record  and  Proceedings  Not  in  Rec- 
ord, 331-484. 

A.  Appeal  by  the  Old  Method— In 

General,  331-373. 

B.  Appeal  by  New  and  Alterna- 

tive Method,  374-382. 

C.  Authentication   and   Certifica- 

tion—In General,  383-406. 

D.  Bill  of  Exceptions — Necessity 

FOR  AND  Sufficiency  of,  407- 
435. 

E.  Defects    and    Objections,    436- 

448. 

P.  Questions  Presented  for  Re- 
view, 449-464. 

G.  Statement  and  Specification 
OF  Errors,  465-472. 

H.  The  Transcript,  473-484. 

VL  Review  on  Appeal,  485-699. 

A.  In  General,  485-549. 

B.  Discretion  of  Lower  Court,  550- 

558. 
0.  Harmless  Error,  559-602. 

D.  Interlocutory,  Collateral,  and 

Supplementary    Proceedings, 
603-606. 

E.  Presumptions   on  Appeal,  607- 

626. 
r.  Questions  of  Tact  on  Appeal — 
Verdict    and    Findings,    627- 
699. 

VII.  Determination    and    Disposition    of 
Cause,  700-720. 

VIII.  Rules  of  Supreme  Court,  721-733. 

I.  In  General. 

1.  Editorial  note — ^Wealth  of  material. 

2.  Same — New  and  alternative  method 

of  appeal. 


3.  Same — New-trial  order  appeals. 

4.  Same — Tied  together  by  cross-refer- 

ences. 

5, 6.  As  to  right  of  appeal  generaUy. 

7.  Abatement  of  nuisance  —  Costs  not 

paid. 

8.  Academic  question — Appeal  raising* 

9.  Acceptance  of  fruits  of  judgment — 

Destroys  right  to  appeal. 

10.  Acceptance  of  property  under  decree 

of  distribution—Destroys  right  of 
distributee  to  appeal. 

11.  Appeal  from  part  of  judgment — As 

to  right  to. 

12.  Appeal  from  refusal  of  court  to  ren- 

der judgment— On  matters  which 
are  unsupported. 

13.  Appealable   order— Will   not   be   re- 

viewed on  certiorari. 

14.  Same — Same — Reason  for  rule. 

15- 18.  Assignment   of   errors — As   to   suffi- 
ciency of  specification. 

19.  Consent  judgments  and  orders — Will 

not  be  reviewed. 

20.  Construction  of  section  —  As  being 

exclusive. 

21.  Death  of  wife— Subsequent  to  entry 

of  divorce. 

22-  27.  Dismissal  or  abandonment  of  appeal 
— In  general. 

28-  31.  Same— Absence  of  controversy. 
32,33.  Effect  of  appeal  on  jurisdiction  of 
trial  court — In  general. 

34,35.  Same  —  Subsequent  orders  of  trial 
court. 

36.  Eminent  domain  —  Abstract  ques- 
tion. 

37,  38.  Enforcement  of  judgment  by  plain- 
tiff— Does  not  deprive  defendant 
of  his  right. 

39.  Same—Satisfaction  of  judgment  by 
setting  off  against  it  judgment  in 
favor  of  appellant. 

40,41.  Failure  to  file  transcript  in  time. 

42-  44.  Finality  of  judgment— In  general. 

45,46.  Grounds  of  appeal  —  Presentation 

and  reservation  in  trial  court — As 

to  necessity  of. 

47.  Same— Same — Absence  of  exception 
— ^Ruling  on  error  of  law. 
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48.  Same  —  Same  —  Conclusions  of  trial 

court  as  to  jurisdiction  —  Failure 
to  object  thereto. 

49.  Same  —  Same  —  Failure  to  ask  for 

ruling  on  variance.. 

50,51.  Same — Same  —  Grounds  of  defense 
or  opposition. 

52.  Same — Same — Objection    to    admis- 

sion of  evidence. 

53.  Same  —  Same  —  Same  —  Rereading 

testimony. 

54.  Same  —  Same  —  Objections  to  exclu- 

sion of  evidence. 

55.  Same — Same — Objection    to    failure 

to  answer  cross-complaint. 

56.  Same — Same'— Objection  to  interpre- 

tation of  pleadings. 

57.  Same — Same — Objection   to   parties, 

not  raised  below. 

58.  Same  —  Same  —  Objection  to  report 

of  referee. 

59.  Same  —  Same  —  Objection    to    suffi- 

ciency of  record- title. 

60.  Same — Same — Review  of  rulings  on 

pleadings. 

61.  Same  —  Same  —  Specific  objection 

necessary. 

62.  Same  —  Same  —  Same  —  Nonsuit  — 

Variance  between  pleadings  and 
proof. 

63.  Same — Same — Statement   on   appeal 

— Provisions  of  Practice  Act. 

64.  Same  —  Same  —  Same  —  Scope    and 

sufficiency  of. 

65.  Same — Same — Same — Without  speci- 

fications. 

66,67.  Judgment — Can  be  reviewed  by  di- 
rect appeal,  only. 

68-81.  Orders  and  judgments  appealable — 
In  general. 

82.  Order  denying  motion  for  new  trial 

— ^May  be  reviewed  on  appeal 
though  judgment  has  become 
final. 

83.  Same — ^Riile  changed  by  amendment 

to  section  963,  post. 

84,85.  Placing  on  calendar  of  wrong  dis- 
trict— Effect  0-. 

86.  Point   decided — ^Law  of  the  case — 
Editorial  note. 

87-92,  Same — Same — As  to  generally. 

98.  Same — Same — Construction  given  to 
judgment  of  lower  court. 

94.  Same — Same  —  Decision    on    former 

appeal. 

95.  Same  —  Same  —  Decision    purchaser 

has  ten  years  in  which  to  perform. 

96- 107.  Presumptions   on   appeal  —  In   gen- 
eral. 

108.  Proof  of  claim  by  creditor — In  in- 
solvency P'-ncopdiTifrs. 

109-  111.  QTTpft'ODs  ra.Lcd  for  first  time  on  ap- 
peal. 
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112.  Rehearing — In  supreme  court. 

113.  Resignation  of  guardian  of  minor — 
Operates  as  acquiescence  in  pre- 
vious order. 

114,115.  Voluntary  satisfaction  of  judgment 
by  defendant — ^Destroys  his  right 
to  appeal. 

116.  Same — ^Payment  of  judgment  ^^  ad- 
ministiatriz  to  redeem  p^.^tsrty 
sold. 

117, 118.  Waiver  of  right  of  appeal — Accep- 
tance of  fruits  of  judgment. 

119.  Same — Settlement  of  case. 


n.  B&iSFs — ^Points  and  Authoeitiks. 

120, 121.  As  to  general  rule. 

122- 124.  As  to  statement  of  cause  or  facts — 
Clear  intention  of  legislature. 

125.  Default  in  filing  the  brief  required. 
126- 128.  Failure  to  file— Effect  of. 
129- 131.  Points  and  authorities — In  general. 

132.  Same — As  to  right  to  compel  filing. 
133- 136.  Same — Points  not  argued. 

III.  Dismissal  of  Appeal. 

137.  In  general — Affirmance,  when. 

138.  Same  —  Same  —  Compromise  out  of 
court. 

139.  Same — Same  —  Examination  of  rec- 
ord in  advance  of  hearing  on 
merits. 

140.  By  consent — Effect  of. 

141.  Failure  to  file  transcript  in  time — 
Excuse — Application  of  Rule  III. 

142, 143.  Same— Construction  of  Rule  XV. 

144.  Same — Effect  of  dismissal  of  ap- 
peal. 

145.  Failure  to  file  transcript  not  ground 
for  dismissal,  when. 

146.  Same  —  Filing  before  hearing  — 
Denial  of  motion. 

147.  Same — Same— Rule  XV  of  supreme 
court. 

148.  Same — Inexcusable  delay. 

149.  Same — Same — ^Laches  in  procuring 
settlement  of  pending  statement. 

150.  Same — Natur"  of  motion  to  dismiss 
under  rule. 

151, 152.  Failure  to  file  points  and  authorities 
— Construction  of  Rule  II, 

153.  Same  —  Subsequent  filing  not  re- 
striction on  right. 

164, 155.  Old  method  of  appeal — As  to  regu- 
lations of  Rules  II  and  IV. 

156.  Same — Same — ^Laches  in  procuring 
settlement  of  statement  on  mo- 
tion for  new  trial. 

157.  Same  —  *' Adverse  party"  —  Dis- 
missal for  failure  to  serve. 

158, 159.  On  new  and  Alternative  method  of 
appeal — As  to  generally. 

130, 161.  Same — As   to   Rules   II  and  V   not 
being  applicable. 
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162.  Same — Entry  of  judgment  —  Notice 

of  not  given. 

163.  Same — Excuse  —  Beporter's    failure 

to  file  with  clerk. 

164.  Same — Insufficient   transcript. 

165, 166.  Same — Nonconformity  of  transcript 
to  Bules  VII  and  VIII. 

167, 168.  Same  —  Testimony  printed  in  the 
brief. 

169.  Behearing — Denied,  when. 

170,171.  Taken  or  perfected  too  late — As  to 
generally. 

172.  Same — Failure  to  file  transcript  in 
time. 

173, 174.  Same  —  Same  —  Affidavit  of  meritg 
essential. 

rv.  Transfer  of  Gausx  —  Bequisits  Fro- 

CEEDINOS. 

175- 177.  In  general — Construction. 

178.  Same — Method  of  perfecting  appeal 
— Preparation  of  transcript. 

179, 180.  Same  —  Proceedings  to  perfect  ap- 
peal— GeneraUy. 

181- 183.  Same — Same — In  case  of  superinten- 
dent of  banks. 

184, 185.  Intention  to  move  for  new  trial-^ 
Notice  of. 

186.  Notice  that  transcript  of  testimony 

be  made  up    (New  Method) — As 
to  giving  of  being  jurisdictional. 

187.  Same — ^Duty  of  reporter. 

188.  Same— '^ime  begins  to  run,  when. 

189.  Old  method  of  appeal — In  general — 

Prematurely  taken,  can  not  be  en* 
tertained. 

190.  Same  —  Same  —  Probate   orders  in- 

cluded. 

191,192.  Same — Time  of  taking— Generally. 

193.  Same — Same — Appeal  from  order  on 

motion  for  new  trial. 

194.  Same — Same — Effect  of  delay. 

195.  Same — Same  —  Interlocutory  judg- 

ment in  partition. 

196.  Same — Same — Judgment  of  foreclo- 

sure of  mortgage. 

197.  Same — Same — ^Beview  of  evidence- 

Amendment  of  1907. 

198-  202.  New  and  alternative  method  of  ap- 
peal— In  general. 

203.  Same — Same — Loss  of  right  to. 

204.  Same  —  Same  —  Presumption   as   to 

usual  proceedings. 

205.  Same — Construction — As  to  question 

of  title  of  act,  bearing  on. 

206, 207.  Same  —  Same  —  Decrees  and  orders 
included. 

208.  Same  —  Same  —  Notice  to  clerk  to 

prepare  transcript. 

209.  Same  —  Same  —  Probate   orders   in- 

cluded. 

210,211.  Same  —  Constitutionality  —  **Due 
process  of  law." 
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212,213.  Same— Time  of  taking— As  to    gen.- 
erally. 

214,  215.  Same — Same — In  probate  matters. 

216-219.  Same  —  Same  —  Notice  of  entry    of 
judgment  or  order — As  to  filings. 

220.  Same — Same — Same  —  Appeal  £rom 
new  trial  order. 

221-223.  Same — Same — Same  —  Burden    upon 

respondent  to  show  service. 

224.  Same — Same — Same — ^Limitation  of 
review. 

225.  Same — Same — Same  —  Necessity  of 
notice. 

226.  Same — Same — Same  —  Belief  of  re- 
spondent after  judgment,  not  al- 
lowed. 

227.  Same — Same — Bight  of  attorney  of 
record  of  deceased  person  to  take 
an  appeal. 

228.  Same — The  transcript  on  appeal — 
Old  method  of  appeal. 

229.  Same — Same  —  Same  —  Filing  traxi> 
script — Change  of  venue — Appeal 
from  order. 

230.  Same  —  Same  —  Same  —  Same  — 
Delay  inexcusable — Dismissal  o£ 
appeal. 

231.  Same  —  Same  —  Same  —  Same  — 
Divorce  action. 

232.  Same  —  Same  —  Same  —  Same  — 
Under  Bule  II. 

233.  Same  —  Same  —  Same  —  Same  

Same — ^Pending  settlement  o£  bill 
or  statement. 

234, 235.  Same — Same  —  New  and  alternative 
method  of  appeal — ^As  to  gener- 
ally. 

236.  Same — Same — Same — Not  aa  to  cor^ 
*      rectness. 

237.  Same — Same  —  Same  —  Evidence  — 
Can  not  be  considered  by  appel- 
late court,  when. 

238.  Same — Same — Same — Notice  of  en- 
try of  judgment. 

239.  Same  —  Same— ^^ Same — ^Preparation 
of  transcript — ^As  to  generally. 

240.  Same — Same — Same  —  Constitution- 
ality of  method  of. 

241.  Same — Same — Same — Order  on  mo- 
tion to  change  place  of  trial — 
Bules  of  court. 

242.  Same  —  Same  —  Exception  to  suffi- 
ciency of  sureties— On  appeal  to 
superior  court. 

243.  Same — Same —  Same  —  Justification 
of  sureties  on  appeal  bond — No- 
tice of. 

244-246.  Notice  of  appeal  —  Old  method  ot 
appeal — In  ^neral — ^As  to  neees- 
sity  for  service  of. 

247.  Same — Same — Same — Address. 

248.  Same — Same — Same  —  Admissioii  of 

service. 
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249, 250. 
251. 

252. 
253-  255. 
256. 
257. 
258. 

259. 
260. 

261. 
262. 

263, 264. 

265. 

266, 267. 


268-  272. 
273. 

274. 

275. 
276. 
277. 
278. 
279, 280. 
281. 
282. 

283. 

286. 


C.  C.  P.— 


Same — Same — Same — ^Death  of  ad- 
verse party. 

Same  —  Same  —  Same  —  Same  — 
Necessity  of  service  of  on  per- 
sonal representative. 

Same — Same — Same — ^Delaj  in  giv- 
ing. 

Same — Same — Same — Dismissal  for 
failure  to  serve  adverse  party. 

Same  —  Same  —  Same  —  Same  — 
Burden  of  proof. 

Same  —  Same  —  Same  —  Same  — 
In  advance  of  bearing  on  merits. 

Same — Same— Same — Effect  of  fail- 
ure to  give  or  serve. 

Same — Same  —  Same  —  Form  of  — 
Sufficiency  of. 

Same — Same — Same — ^Mistake  in  no- 
tice as  to  date  of  order  or  judg- 
ment. 

Same — Same— Same — ^Voluntary  ap- 
pearance. 

Same  —  Same  —  Same  —  Same  — 
Stipulating  appeal  has  been  per- 
fected. 

Same  —  Same  —  Same  —  Waiver — 
Of  notice. 

Same  —  Same  —  Same  —  Same  — 
Stipulation   waiving   service. 

Same  —  Same  —  Same  —  Editorial 
note  —  Wide  difference  between 
waiver  of  service  of  notice  and 
waiver  of  notice. 

Same — Same  —  *  *  Adverse  party ' ' — 
Who  is — As  to  generally. 

Same — Same — Same  —  An  "adverse 
party"  within  the  meaning  of 
section  940,  post. 

Same  —  Same  —  Same  —  Burden  of 
showing  party  not  served  is  ad- 
verse. 

Same — Same  —  Same  —  Defaulting 
parties  defendant. 

Same — Same  —  Same  —  Foreclosure 
of  laborer's  lien. 

Same — Same  —  Same  —  Foreclosing 
mechanics'  lien. 

Same  —  Same  —  Same  —  Judgment- 
debtor  who  did  not  participate. 

Same — Same — Same — Order  denying 
motion  for  new  trial. 

Same — Same — Same — Persons  to  be 
served. 

Same  —  Same  —  Same  —  Specific 
performance  of  contract  to  sell 
and  convey  real  estate. 

Same — Same — Same  —  Upon  an  ap- 
peal by  owners  from  judgment 
foreclosing  lien. 

Same — New  and  alternative  method 
of  appeal — Notice  of  appeal  not 
required  to  be  served  on  adverse 
party. 
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287.  Same — Same — Same — "Due  process 
of  law." 

288.  Same — Same  —  Same  —  Province  of 
legislature. 

289,  290.  Same — ^Bond  or  undertaking  on  ap- 
peal— Old  method  of  appeal — In 
general. 

291-  293.  Same — Same — Same — Amount  of,  to 
be  fixed  by  trial  court. 

294.  Same  —  Same  —  Same  —  Same  — 
Mandamus  will  lie  to  compeL 

295.  Same  —  Same  —  Same  —  Same  — 
Inadequacy  of  amount.- 

296.  Same  —  Same  —  Same  —  Same  — 
Judgment  and  new-trial  order — 
One  undertaking. 

297.  Same  —  Same  —  Same  —  Same  — 
Same — Ambiguity  construed. 

298.  Same — Same — Same  —  Appeal  from 
money  judgment. 

299.  Same  —  Same  —  Same  —  Same  — 
Judgment  on  undertaking. 

300.  Same — Same — Same  —  Construction 
of  statute. 

301,302.  Same — Same — Same— Filing  of  rfn- 
dertaking  within  five  days. 

303.  Same  —  Same  —  Same  —  Judgment 
against  sureties. 

304.  Same  —  Same  —  Same  —  Same  — 
Provisions  of  section  942,  post,  for 
entry  of. 

305.  Same  —  Same  —  Same  —  Same  — 
Payment  of  judgment  entered. 

306,  307.  Same — Same — Same  —  Judgment  in 
claim  and  delivery.  • 

308.  Same — Same  —  Same  —  Liability  of 
surety — Two  notices  and  two  un- 
dertakings. 

309,310.  Same — Same— Same — New  bond  or 
undertaking. 

311.  Same — Same — Same — Order  dispens- 
ing with  undertaking. 

312.  Same — Same — Same  —  Order  refus- 
ing to  vacate  order  under  section 
685,  ante. 

313.  Same — Same — Same — Becitals  in. 

314.  Same  —  Same  —  Same  —  Same  — 
Curing  defective  by  filing  new 
bond. 

315-  317.  Same — Same — Same — Sufficiency  of. 

318.  Same — Same — Same — Two  notices  of 
appeal. 

319-  321.  Same  —  Same  —  Same  —  Same  — 
Ambiguous  reference  to  appeal. 

322.  Same — Same — Same — Waiver  of  un- 
dertaking. 

323-328.  Same — New  and  alternative  method 
of  appeal  —  As  to  not  being  re- 
quired. 

329.  Same  —  Same  —  Appellate  court  ob- 
tains jurisdiction. 

330.  Same — Same — Undertaking  for  costs 
on  an  appeal  by  an  administrator. 
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V.  Becobd  and  Proceedings  Not  in  Regobd« 
A.  Appeal  bt  the  Old  Method. 

1.  In  Genebau 

331,  332.  Absence  of  code  proviBion. 

333.  Decree  of  distribution  —  Judgment- 

roll  on  appeal. 

334.  Findings    ignoring    counter-claim —> 

Presumption  of  appellate  court. 

235.  Insufficiency  of  record — ^Dismissal  of 
appeal. 

336.  Same — ^Unauthenticated  document. 

337, 338.  Matters  not  apparent  of  record. 

339.  Matters  to  be  shown  by  record — 
Grounds  of  objection  must  be 
specified. 

840.  Same — Showing  as  to  order  denying 
motion  for  new  trial,  sufficiency  of. 

341-  346.  Opinion  of  lower  court. 

347, 348.  On  appeal  from  justices '  court. 

349.  Order  granting  new  trial  in  criminal 

cause — Opinion  of  trial  court — No 
part  of  record. 

2.  Ae  to  What  Papers  to  Be  Included. 

350.  Affidavit,   supplemental,    filed   after 

perfecting  appeal. 

351.  Amendments — In  general. 
8S2, 353.  Copy  of  order  appealed  from. 

354, 355.  Same — Minute-order  denying  motion. 

356.  New-trial  order. 

257.  Same — Opinion  of  trial  judge. 

358.  Notice  of  appeal  must  be  included. 

859, 360.  Notice  of  intention  to  move  for  new 
trial. 

861-  865.  Omission  of  matter  from  record. 

366,367.  Orders  allowing  or  refusing  amend- 
ments to  pleadings. 

868.  Order  on  motion — In  general. 

369.  Same — To  strike  out. 

870.  Order  denying  new  trial — Judgment- 

roll  prepared  how. 

871.  Order   refusing  to  set  apart  home- 

stead under  section  1465,  post. 

372.  Same — Making  family  allowance  for 

widow, 

373.  Order  setting  aside  judgment  of  dis- 

missal. 


B.  Appeal     by 
Method. 


N^w     AND     Altsrna;i^^^ 


^74, 375.  As  to  generally — Duty  of^  appellant. 

376.  Original  file  not  to  be  «ent  up. 

'         877.  Phonographic  report  of  trial  mUfft  Be 
certified  by  trial  judge. 

878.  Same  —  Judge  of  trial  court  is  re- 
quired to  correct.  "! 

379,380.  Printing  of  judgment-roll. 

381.  Printing  parts  of  record  in  brief. 

382.  Same — Legislative  intent. 
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C.  Authentication  and  Cebtdpication. 

1.  In  Oenekal. 

383.  Affidavits    following    eertificate    of 
clerk. 

884-394.  Authentication  by  judge  or  clerk. 

395.  Same — Mandamus. 

396.  Incorporation  of  affidavits  in  bill  of 

exceptions. 

397.  Withdrawal  of  transcript  for  proper 

authentication. 

2.  Under  Appeal  by  the  New  and  Alterna- 

tive Method. 

808.  As  to  use  of  typewritten  copies  in 
record. 

399,  400.  Certification  by  clerk. 

401.  Same — Sufficiency  of. 

402.  Certified  copy  of  reporter's  notes. 

403.  Certification  of  papers  by  judge. 

404,  405.  Defective  authentication  —  Proper 
procedure. 

406.  Original  transcript  to  be  transmitted 
to  appellate  court. 

D.  Bill  op  Exceptions — Necessity  fob  and 

Suppiciency  op. 

407-  414.  As  to  necessity  of. 

415.  Same — Affidavit  of  plaintiff  insoffi- 

cient  as  substitute. 

416.  As  to  requirements  of  section  650, 

ante. 

417-419.  As  to  sufficiency  of  bill. 

420.  Appeal   from   order  disaUowing  at- 
torney's fees. 

4^1.  Bill  of  exceptions  settled  for  use  on 
motion  for  new  triaL 

422, 423.  Failure  to  prepare— Relief  under  sec- 
tion 473,  ante. 

424.  Same — Advice  to  trial  judges — ^Bule 

as  to  review. 

425.  Same — Attorney's  ignorance  of  stat- 

ute inexcusable. 

426.  Method  of  presentation. 

427-  435.  Time  for  serving  bill  of  exceptions. 

E.  Defects  and  Objections. 

436, 437.  As  to  defective  record  on  appeal. 

438-  440.  Bill  of  exceptions. 

441-  444.  Same — Or  statement  On  appeaL 

,  f  ^  ^45.  Depositions  not  incoiporated  in  bill 
of  exceptions. 

,    .     446.  Jijdgment-rpll  alone.         ^    .  .^ 

f 447,  .448.  Judgment-roll  and  biU  of  isxeeptioiis. 

r.  Questions  Presented  tor  Reyiew^ 
-J        449.  Amendments  to  judgment-roll.' 

450.  Excluded  depositions  not  set  forth. 
f        45L  Findings  of  fact.  »   i    -* 

452.  Instructions  unincorporated  in   ree> 
"^   'Ord.  , 

463-  457.  New-trial  order.    '  • 
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458.  Same  —  Newly   discovered    evidence 

not  included. 

459.  Note  and  unacknowledged  mortgage 

not  included  in  record. 

460.  Nunc  pro  tunc  order  by  trial  court 

pen^ng  appeal. 

461.  Order  on  motion  to  strike  out  plead- 

ing. 

462-464.  Sufficiency  of  evidence — Can  not  be 
reviewed  by  appellate  court,  when. 

0.  Statement  and  Specification  or  Ebbobs. 
465-472.  As  to  generally. 

H.  The  Tbanscbift. 

1.  New  and  Ai/febnative  Method  of  Appeal. 

473,474.  Statutory  provisions.  « 

475.  Same — Transcript  allowed  and  certi- 

fied. 

476.  Same  —  Same  —  Transmitting  and 

filing  transcript — Provision  direc- 
tory. 

477.  Same — ^When  transcript  unnecessary. 

2.  Old  Method  of  Appbau 

478*480.  As  to  time  of  serving  and  filing 
transcript. 

481-484.  Stipulating  correctness  of  transcript 
— Plea  of  diminution  of  record — 
Estoppel. 

VL  Bbview  on  Appeal. 

A«  In  Genebal. 

485.  Abandonment  of  appeal  or  of  point 
— As  to  generally. 

486-488.  Same — Same — ^Errors  not  discussed 
in  brief. 

489-497.  AfiSnuance,  reversal,  or  modification. 

498.  Same — Reversal  in  part. 

499.  Failure    to    serve    motion    for    new 

trial. 

500.  Modification  of  judgment. 

501.  Parties  entitled  to  allege  error — ^As 

to  generally. 

502.  Same — Error  in  judgment  as  to  co- 

defendant. 

503-505.  Same — ^Estoppel  to  allege  error. 

506.  Same— Intervener. 

507-518.  Presumptions  and  intendments  on 
appeal. 

519-521.  Questions  reviewable  on  appeal. 

522.  Same — ^Points  raised  for  first  time. 

523-  530.  Scope  and  extent  of  review — In  gen- 
eral 

531,532.  Same  —  As  to  order  respecting  de- 
fault judgment. 

533,534.  Same — Appeal  from  order  denying 
new  trial. 

535,536.  Same — Appeal  from  order  granting 
new  trial. 

537.  Same — Appeal  from  order  relieving 
from  default. 


538,539.  Same — ^Errors  of  law  occurring  at 
the  trial. 

540.  Same — Insufficiency  of  record  to  en- 

title objection  to  review. 

541.  Same — Judgment  by  default. 

542-  544.  Same — ^Review  of  evidence  and  find- 
ings. 

545.  Same  —  Subsequent  orders  and  pro- 
ceedings. 

546,  547.  Same — Theory  of  decision  of  lower 
court  upheld,  if  possible. 

548.  Same — Same  —  Order  granting  new 

trial. 

549.  Variance. 

B.  Discbetion  of  Loweb  Coubt. 

550.  As  to  rule. 

551.  Filing    transcript    on   appeal — ^Dili- 

gence. 

552,  553.  In  granting  new  triaL 

5.^4, 555.  Same — For  insufficiency  of  evidence. 

556, 557.  Same  —  For    newly    discovered   evi- 
dence. 

558.  Same — Weight  of  evidence. 

C.  Habmlbss  Ebbob, 

559-  567.  As  to  generally. 

568,  569.  A  mere  inaccuracy. 

570, 571.  Admission  of  evidence — At  to  gen- 
erally. 

572.  Same — ^Facts  otherwise  established. 

573.  Same — Prejudicial  effect  to  general. 

574.  Same  —  Rulings    on    questions    pro- 

pounded to  witnesses. 

575.  Errors  favoring  prevailing  party. 

576.  Errors  in  pleadings — Complaint. 

577.  Same—Same — Waiver  of . 
578,579.  Same — ^Ruling  on  demurrer. 

580.  Same — Yariance  immaterial,  when. 

581.  Exclusion  of  evidence  —  Prejudicial 

effect  too  general. 

582, 583.  Findings — ^Upon  immaterial  issue. 

584.  Judgment  or  order. 

585.  Motion  for  nonsuit. 

m 

686.  Order  overruling  demurrer. 

587.  Presumption  as  to  effect  of  error. 

688-  592.  Sustaining  objection  to  question  to 
witness. 

693-  697.  Same — Evidence  otherwise  admitted. 

598.  Trial  of  cause — Statement  by  court. 

599.  Same — As  to  instruction. 
600,601.  Same — As  to  finding  of  court. 

602.  Same — Error  cured  by  verdict. 


AND     Sup- 


D.  Inteblooutoby,    Collatebal, 
plementaby  Pbocebdinos. 

603,604.  On   appeal    from    final    judgment — 
Order  denying  motion  for  nonsuit. 

605,606.  Questions  on   interlocutory  proceed- 
ing. 
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E.  Pbesumptions  on  Appeal. 

607.  As  to  generallj. 

608,  609.  As  to  evidence. 

610.  As  to  instructions. 

611,  612.  As  to  judgment — In  general. 

613.  Same — As  to  notice  of  entry  on  ap- 

peal. 

614.  Authority  to  fill   in  amount  in  ap- 

peal-bond. 

615,  616.  Facts  not  shown  by  record. 

617.  Same — Objection  to  form  of  verdict. 
618-  622.  Findings  of  court  or  referee. 

623.  Same  —  Validity  of  bond  given  by 

municipality. 

624.  On  motion  to  dismiss. 

625, 626.  Order    granting    or    refusing    new 
trial. 

F.  Questions  of  Fact  on  Appeal — Verdict 

AND  Findings. 

627-  648.  As  to  generally. 

649.  As  to  inconsistencies,  etc. 

650-  660.  Conflict  of  evidence. 

661.  Findings   of   court   or  referee — ^An- 
swers of  witness. 

662,  663.  Same — Based  on  conflicting  evidence. 

664-  667.  Same — Conclusiveness  of. 

678,679.  Same — Construction  of  findings. 

680,  681.  Same — ^Decision  on  motion  for  new 
trial. 

682.  Same — Effect  in  equitable  action. 

683.  Same  —  Negligence,    in    personal-in- 

jury cause. 

684,  685.  Same — Ownership  of  property. 

686.  Same  —  Sufficiency    of    evidence    to 

support. 

687.  Probative  force  of  evidence. 

688,  689.  Questions  of  fact  —  Recitals  in  affi- 
davit for  change  of  venue. 

690-694.  Verdict— In  general. 

695-  699.  Same  —  Based    on    conflicting    evi- 
dence. 

VII.  Determination     and    Disposition    op 
Cause. 

700.  Absence  of  ground  for  reversal. 

701-  703.  Same  —  Appeal  from  part  of  judg- 
ment. 

704.  Same — ^Dissenting  opinion. 

705.  Amount  of  recovery. 

706.  Dismissal  of  appeal. 

707.  Erroneous  reasons  disregarded. 

708.  Judgment  of  remittitur. 

709.  Manifest  lack  of  merit  in  the  appeaL 
710,  711.  Modification  of  judgment. 

712.  Bestitution — Rules  governing. 

713.  Reversal — Judgment   based  on  find- 

ing foreign  to  issue  raised. 

714,  715.  Same — Effect  of  reversal. 

716.  Same — Same  —  Defendant   must  ac- 
count tor  property  received. 
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717.  Reversal  as  to  one  or  more  joint  tort- 
feasors. 

718,  719.  Rules  of  decision. 

720.  Status  of  cause  in  lower  court  after 

reversal. 

Vm.  Rules  op  Supreme  Court. 

721.  As  to  duty  of  furnishing  and  pro- 

mulgating a  rule. 

722.  Absence  of  rule  of  court — Contents 

of  brief. 

723.  Rule  11— In  general. 

724.  Rule  III— In  general. 

725.  Rule  IV— In  geneiaL 

726.  Rule  V— In  general. 

727.  Rule  VII— In  general 

728.  Rule  VIII— In  general 
72rf.  Rule  XI— In  general 

730.  Rule  XV  — Dismissal  of  appeal  for 

failure  to  file  transcript. 

731.  Same — New  and  alternative  method 

of  appeal,  rule  does  not  apply. 

732.  Rule  XXIX— In  general. 

733.  Transcript  on  appeal  not  conforming 

to  rules  of  court. 

A*  to   appealable   orders*  see,   post,    5  963 
and   note. 

A«  to  appeals  to  avpreine  court,  see.  post. 
9  963  and  note. 

A«  to  appeal*  to  anperlor  court,  see,  post, 
9  974    and    note. 

A«  to  dtomlaaai  of  appeal,  see  pars.  22-31. 
this  note. 

1.  Editorial  note— Wealtk  of  material    Is 

agrain  embarasslngr  and  the  editor  has  de- 
termined that  the  treatment  most  likely  to 
be  satisfactory  to  everybody, — or  at  least 
to  a  majority, — will  be  a  preliminary  anno- 
tation In  which  are  gathered  together  some 
important  preliminary  matters,  many  of 
which  do  not  properly  distribute  to  par- 
ticular sections,  and  some  of  which  may 
possibly  find  reference  under  individual 
sections.  The  matter  distinctly  relating- 
to  the  construction  and  application  of  the 
particular  sections  will  be  gathered  under 
the  appropriate  sections. 

2.  Saine»>New  and  alternative  method  off 
appeal  is  now  confined  to  the  provisions 
found  in  sections  953-953c,  sections  941a- 
941c,  post,  having  been  repealed.  All  the  de- 
cisions heretofore  rendered  under  sections 
941a-941c,  post,  are  therefore  largely,  if  not 
purely,  academic;  but  as  they  may  still  be 
of  interest  and  possible  value,  they  are 
gathered  under  those  sections  for  the  bene- 
fit of  such  as  may  wish  to  consult  them. 

8.  Same —» New-trial  order  appeals  are 
now  under  new  regulations.  If  the  motion 
for  a  new  trial  Is  sustained  and  an  order 
made  awarding  a  new  trial,  an  appeal  lies 
from  the  order,  and  the  papers  on  appeal 
therefrom  are  governed  by  the  provisions 
of  section  951,  post.  Where  the  motion  for 
a    new    trial    is   denied,    the   order   denyio^ 


Tic.  XIII,  CM.  1.]    APPKAIi  FROM  PART  OF  JCDGMfiNT^ASSlGNMENT  OF  ERROR.       §  IMMI 


the  neiMT- trial  motion  is  not  an  appealable 
order,  under  the  present  section  963,  post, 
but  is  reviewable  upon  appeal  from  the 
flnal  Juderxnent  only,  and  the  papers  on  ap- 
peal  are    s'overned  by  section  963,  post. 

•4.      S»JMe       Tied    together    by    ero««-refer- 
eae^s  to    tlie   various  individual  sections  and 
from     the     individual   sections   to   the   intro- 
ductory   annotation,  the  matter  collected  in 
the      introductory     annotation     will     be     so 
interi^'-oven    "v^ith  each  section  that  the  user 
consul  tins'    a>riy   particular  section  will  have 
his  attention    called  to  the  wealth  of  matter 
in    the     introductory   annotation,    and    what 
is  there    erathered  will  not  escape  his  atten- 
tion. 

S.  Am  -to  rioriit  of  appeal*  ffeaerally. — 
Statutes  wnsLlcing  provisions  in  aid  of  ap- 
peals slioulcl  be  liberally  interpreted. — Col- 
burn  V.  Parrett.  25  Cal.  App.  749,  145  Pac. 
540. 

As  to    vfaplB't    of  appeal  after  Jadsment  has 

>>«I»   see  pars.   37-39,   this  note. 


€.  Ttie  ris'ht  of  appeal  is  derived  from 
our  constitut.ion  or  statutes,  and,  as  the 
constitution  no^where,  expressly  or  impli- 
edly, s'lves  tlie  rlgrht  of  appeal  in  cases  of 
contempt,  section  1222,  post,  can  not  be  held 
unconstitutional  on  the  theory  that,  if  it  is 
applicable  to  cases  of  constructive  con- 
tempt. It  is  Invalid. — Qale  v.  Tuolumne 
County   "V^ater  Co.,  169  Cal.  46,  145  Pac.  632. 

7.  Abatemeat  of  an  laanee  —  Coats  act 
P^l^^ Appeal  from  order  directing  abate- 
ment of  nuisance  and  allowing  plaintiff 
costs  'Will  not  be  dismissed  by  reason  of 
f^ct    ttiat     defendant   has   abated    nuisance, 

but   has    not    paid  costs. — White  v.  Oaffney, 

I   Cal.    App.    716,   82   Pac.  1088. 

8.      Aeadenaie    qneatloa  — >  Appeal    ralalnK, 

will  be  dismissed. — Foster  v.  Smith,  115  Cal. 
«11.    «12.     47    Pac.    591- 

Aa  tm   mlM»tract  qnestloa  presented  by  ap- 
li,  see   par.   36,  this  note. 

itaaec    of    fralts    of    Judsmeat— 
rtflpht  of  appeal  therefrom. — Estate 
of  Shavers,    131  Cal.  219,  221,  63  Pac.  340. 
See   pars.   10.  117.  118. 

!•.  Aeceptaace  of  property  nader  decree 
9f  4teirfbatIo»i— Deatroya  rislit  of  dlstrihn- 
(^^  to  mppeal  from  such  decree. — Estate  of 
Shavers,    131  Cal.  219,  221,  68  Pac.  840. 

See   pars.    9.   117.  118,  this  note. 

f  L      Appeal  from  part  of  Jodcment — Am  to 
>»yfc<   to. — A  party  may  appeal  from  a  spe- 
cific   part    of   a   Judgment,  and  such  appeal 
'.rdinarily     'Wlll    bring:   up    for   review    only 
the    part    appealed   from,   leaving   all   other 
n^j-lfi  of  the  Judgment  in  full  force.    In  that 
^^^^  £lj^  appdl&t®  court  has  no  jurisdiction 
to    reviesr   any  part  of  the  Judgment  except 
the    part    to    which    the  appeal   is   directed. 
and  an    order   of  reversal,  although  general 
in   Its  terms-  will  be  construed  to  apply  only 
to    the   part    brought  up  for  review. — C.  Ga- 
nahl   Lumt>er  Co.  ▼•  Welnsveig.  168  Cal.  664, 
143    Pac.     1025. 


12.  Appeal  from  refaaal  of  coart  to  rea- 
der Judgment — Oa  matters  wlilcli  are  nn- 
•upported  either  by  averment  or  evidence 
will  be  dismissed. — Bank  of  VIsalia  v.  Cur- 
tis, 131  Cal.  178,  179,  63  Pac.  344. 

IS.  Appealable  order  —  W^IU  aot  be  re* 
view^ed  on  certiorari. — Where  an  order  is 
appealable,  it  will  not  be  reviewed  on 
certiorari,  either  before  or  after  the  expi- 
ration of  the  time  allowed  by  law  for 
appealing  therefrom. — People  v.  Turner,  1 
Cal.  153;  Clary  v.  Hoagland,  13  Cal.  173; 
People  V.  Shepard,  28  Cal.  117;  Faut  v. 
Mason,  47  Cal.  7;  Newman  v.  Superior 
Court,  62  Cal.  548,  545;  Golden  Gate  Consol. 
Hydraulic  Min.  Co.,  65  Qal.  187,  3  Pac.  628; 
Slavonic  Illyric  Mut.  Benevolent  Assoc,  v. 
Superior  Court,  65  Cal.  500,  4  Pac.  600; 
Stuttmeister  v.  Superior  Court,  71  Cal.  322, 
2  Pac.  270;  McCue  v.  Superior  Court,  71  Cal. 
645,  12  Pac.  616;  Estate  of  McConnell,  74 
Cal.  217,  15  Pac.  746;  Weill  v.  Light,  98  Cal. 
193,  23  Pac.  943;  Noble  v.  Superior  Court, 
109  Cal.   623,  527.   42   Pac.   165. 


14.  Same^Samc — ^Reaaoa  for  tlie  rale  is 

that  the  statute  providing  for  the  pro- 
cedure was  to  give  a  remedy  where  none 
existed  in  the  first  instance,  and  not  to 
supplement  one  lost  through  the  laches  of 
the  party  himself. — Ramsey  v.  Pettenglll, 
14  Oreg.  207,  209,   12  Pac.  439. 

15.  AaaigBmeat  of  errors— As  to  salil- 
ciency  of  apeeiacatioa. — ^A  specification  of 
a.e  insufllciency  of  evidence  "that  the  evi- 
dence was  wholly  Insufilcient  to  Justify 
a  Judgment  in  favor  of  the  plaintiffs"  Is 
not  a  compliance  with  section  648,  ante, 
requiring  a  specification  of  the  particulars 
wherein  the  evidence  is  insuificient  to  Jus- 
tify the  decision. — Rousseau  v.  Cohn,  20 
Cal.  App.  469,  129  Pac.  618. 

16.  It  is  unfair  and  improper  practice 
to  request  this  court  to  examine  sixty-six 
folios  of  the  complaint  to  discover  some 
ground  for  reversing  the  order  sustaining 
the  demurrer,  without  any  aid  given  In  the 
search,  or  showing  wherein  the  order  sus- 
taining the  same  was  improper. — Sangui- 
nettl  V.  Vallecita  Min.  Co.,  16  Cal.  App.  781, 
117  Pac.  1037. 

17.  It  is  a  rule  of  convenience  for  the 
expedition  of  the  business  of  this  court  that 
it  will  not  ordinarily  entertain  a  motion  to 
dismiss  involving  an  examination  of  the 
record  in  advance  of  the  hearing  upon  the 
merits;  but  where  a  mere  inspection  of  the 
record  discloses  that  no  relief  can  be  given 
to  the  appellant,  this  court  will  consider 
the  question  to  save  unnecessary  delay  and 
expense  to  litigants.— Hlbemia  Sav.  A  L. 
Soc.  V.  Doran,  161  Cal.  118,  118  Pac.  626. 

18.  Record  not  so  voluminous  or  bulky 
as  to  require  In  its  examination  more  than 
ordinary  labor,  motion  to  dismiss  for  want 
of  assigned  error  was  denied  In  the  particu- 
lar case;  the  court  expressly  declaring  it 
did  not  establish  a  rule  applicable  to  all 
that  class  of  cases. — Nay  lor  v.  Adams,  16 
Cal.   App.   548,    114   Pac.   997. 
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19.  Conaeat  Jadsmenta  and  order»— ''Will 
mot  be  reviewed  on  appeal. — Erlansrer  v. 
Southern  Pac.  R.  Co..  109  Cal.  395,  42  Pac.  31. 

A*    to    appeal*    from    consent   Jndffmentat 

■ee    note    13    Am.    Dec.    547. 

20.  ConatructloB  of  aectioa— A*  belns  ex- 
elaatve,  and  hence  writ  of  error  will  not 
lie  where  appeal  is  authorized  by  code. — 
Halffht  V.  Gay,  8  Cal.  297,  300,  68  Am.  Dec. 
823. 

21.  Death  of  wife — Sabeeqaeat  to  eatrx 
of  divorce  takes  from  appellate  court  ri^ht 
to  review  action  of  superior  court  In  ren- 
deriner  Judgrment  or  denyingr  motion  for 
new  trial. — Begrbie  v.  Beerbie,  128  Cal.  164, 
155,  49  L..  R.  A.  141,  60  Pac.  667. 

22.  Dismissal  or  abandonmeat  of  appeal 
—la  veaeral. — ^A  motion  to  dismiss  an  ap- 
peal will  be  entertained  where  the  tran- 
script and  the  appellants*  brief  were  not 
filed  within  the  time  prescribed  by  par- 
agraphs 1  and  4.  respectively,  of  Rule  II  of 
the  rules  of  the  supreme  court. — McCowen 
V.  Trumann,  22  Cal.  App.  861,  134  Pac.  341. 

As  to  dismissal  of  appeal*  veaerally,  see 

Part  III.  this  note. 

28.  Whpre  the  attorney  for  the  appel- 
lant, after  due  notice  and  for  grood  cause, 
withdraws  from  the  case,  and  no  briefs 
are  on  file,  and  the  attention  of  the  appel- 
late court  is  not  drawn  to  any  error  in  the 
record,  the  Judgment  will  be  affirmed. — 
Morris  v.  Occidental  Life  Ins.  Co.,  22  CaL 
App.   367,   134  Pac.  341. 

24.  An  appeal  is  eriven  as  a  matter  of 
right  from  an  order  granting  or  denying  a 
motion  for  a  new  trial;  and,  when  properly 
taken  and  perfected,  the  appellate  court 
has  Jurisdiction  to  and  must  hear  and  de- 
termine the  same  upon  its  merits,  notwith- 
standing an  alleged  irregularity  or  defect 
in  the  procedure  prescribed  as  a  preliminary 
to  the  presentation  of  a  motion  for  a  new 
trial. — Turner  v.  F.  W.  Ten  Winkel  Co..  24 
Cal.  App.  213,  140  Pac.  1086. 

25.  The  failure  to  give  notice  of  inten- 
tion to  move  for  a  new  trial  is  not  ground 
for  dismissing  an  appeal  from  the  order 
denying  a  new  trial,  although  such  failure 
is  sufficient  reason  for  the  refusal  by  the 
lower  court  of  a  new  trial,  and  constitutes 
ground  for  affirmance  by  the  appellate  court 
when  the  appeal  is  heard  on  its  merits. — 
Turner  v.  F.  W.  Ten  Winkel  Co.,  24  Cal. 
App.   213,   140  Pac.   1086. 

26.  A  motion  to  dismiss  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial 
on  the  ground  that  the  statement  on  the 
motion  for  the  new  trial  was  not  settled 
by  the  Judge  who  heard  the  cause  at  the 
trial,  notwithstanding  he  was  not  shown 
to  have  been  without  the  state,  or  other- 
wise conditioned  as  is  specified  in  the  cases 
mentioned  in  section  663,  ante,  must  be 
denied. — Lincoln  v.  Sibeck,  26  Cal.  App.  331, 
143  Pac.  789. 

27.  The  matter  of  the  irregularity  of 
proceedings  occurring  prior  to  the  making 


of  an  order  denying  a  motion  for  a  new 
trial  can  not  be  considered  on  a  motion  to 
dismiss  the  appeal  from  the  order,  although 
the  same  may  constitute  sufficient  cause 
for  affirming  or  reversing  the  order,  when 
the  appeal  is  regularly  considered. — ^Lincoln 
V.  Sibeck,  25  Cal.  App.  331,  143  Pac.  789. 

28.  Same-^Abseace    of    coatroversy. — ^An 

appeal  from  an  order  dissolving  an  injunc- 
tion against  the  issuance  of  improvement 
bonds  on  the  ground  of  their  invalidity  will 
be  dismissed,  where  pending  the  appeal  the 
bonds  are  issued,  since  a  decision  would 
have  no  binding  authority  and  would  not 
affect  the  legal  rights  of  the  parties. — Ber- 
nard v.  Weaber,  23  Cal.  App.  632,  138  Pac. 
941. 

29.  In  such  case,  where  the  complaint 
alleges  that  the  city  treasurer  will,  unless 
restrained,  immediately  issue  the  bonds,  the 
appellate  court  will  accept  this  allegation 
as  true  and  assume  that  he  has  performed 
the  duty  imposed  upon  him  by  law,  and  that 
therefore  the  bonds  were  issued  upon  the 
dissolution  of  the  injunction  and  during 
the  pendency  of  the  appeal. — Bernard  v. 
Weaber,  23  Cal.  App.  582,-  138  Pac.  941. 

30.  In  such  case  the  appellants  can  not 
insist  upon  a  decision  upon  the  merits  by 
reason  of  the  fact  that  a  Judgment  for 
costs  was  rendered  asrainst  them,  where  it 
appears  from  the  record  that  no  Judgment 
for  costs  in  any  sum  was  rendered,  it  be- 
ing recited   therein   that  defendant   recover 

costs  of  suit  iCmounting  to  the  sum  of  

dollars. — Bernard  v.  Weaber,  23  Cal.  App. 
532.   138   Pac.   941. 

31.  Where  an  appeal  is  taken  from  an 
order  vacating  a  default  Judgment  in  an 
action  of  ejectment,  and  thereafter  both  of 
the  parties  transfer  their  respective  inter- 
ests in  the  property  to  a  third  person,  the 
appeal  will  be  dismissed. — Wilson  v.  Ches- 
ley,   23  Cal.  App.   630,   138  Pac.  968. 

S2.  BITect  of  appeal  oa  Jariadictioa  of 
trial  <^nrt— la  seaeral. — ^The  effect  of  an 
appeal  is  to  remove  from  the  Jurisdiction 
of  the  trial  court  all  questions  going  to 
the  validity  or  correctness  of  the  Judgment 
or  order  appealed  from. — 'Parkside  Realty 
Co.  V.  MacDonald,  167  Cal.  842,  139  Pac. 
806. 

As  to  power  of  trial  conrt  to  emtertaia 
and  determine  motion  for  new  trial  after 
appeal  from  tbe  Jndsmeat,  see,  post,  989, 
note   par.   — . 

As  to  effect  of  reversal,  defendant  must 
account  for  property  adjudged  to  him  in 
Judgment  reversed,  see  pars.  714-716,  this 
note. 

33.  A  superior  court  that  has  rendered  a 
Judgment  against  a  party  of  whose  person 
it  had  never  in  fact  acquired  Jurisdiction 
because  of  nonservice  of  summons  and  of 
want  of  authority  of  the  attorney  appear- 
ing for  such  party,  has  no  Jurisdiction  to 
vacate  its  Judgment  after  an  appeal  has 
been  taken  therefrom  by  such  party  through 
such  attorney  and  while  the  appeal  is  still 
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pen  diner. — Parkslde  Realty  Co.   v.  MacDon- 
aI4r    167   Cal.  842,  139  Pac.  805. 


Same — Sabaeqaent      orders      of     trial 

— An  appeal  from  an  order  setting: 
jialcle  a  default  Judgrment  is  not  abrograted 
bx  A  subsequent  order  of  the  trial  court 
consolidating  the  action  with  others  pend- 
ins*  in  such  court. — Durbrow  v.  Chesley,  23 
Cat.    App.  627.   138   Pac.   917. 

35.  After  the  taking:  and  perfectlngr  of 
an  appeal  to  the  supreme  or  appellate 
courts  from  a  Judgment  or  an  order  ren- 
dered or  made  by  the  superior  court,  the 
latter  tribunal  loses  Jurisdiction  to  make 
any  order  or  to  carry  out  any  proceedings 
in  ttie  action  which  would  have  the  effect 
of  vitiating  the  appeal  or  preventing  the 
review  of  all  alleged  errors  brought  up  by 
a    duly   prepared  and  authenticated  record. 

I>urbrow  v.  Chesley,  23  Cal.  App.  627.  138 

I>ac.     917. 


ESmlneat    domain— Abntract    qneation. 

— ^Appeal  from  order  authorizing  plaintiff 
in  condemnation  proceedings  to  take  pos- 
session of  premises  during  pendency  of,  and 
until  conclusion  of  litigation,  will  be  dis- 
misaed  'where  it  was  made  after  Judgment 
condemning  land  had  been  affirmed  on  ap- 
peal. It  presented  merely  an  abstract 
Question. — Mendocino  County  v.  Peters,  2 
Cal.    App.   34,   82  Pac.   1124. 

to  academic  question  raised  by  appeal, 
par.   8,  this  note. 

Baforeement  of  JndKment  by  plaintiff 
ves   mot  deprive  defendant  of  hi«  riffht 
BLppeal. — Ramsbottom    v.    Fitzgerald,     6 
Unrep.  214,  56  Pac.  984. 

to  risbt  of  appeal,  generally,  see  pars. 
^    6,    this  note. 

Am  ta  -voluntary  payment  of  Judgment  de- 
mtw^'yinm  risbt  of  appeal,  see  pars.  114-116, 
tills     note. 

38.  Right  of  defendant  to  appeal  from 
iud^ment  against  him  can  not  be  taken 
a-wa3^  by  enforcement  of  execution  on  Judg- 
ment and  satisfaction  of  Judgment  thereby 
t^efoT'e  time  to  appeal  has'  expired. — ^Ken- 
.  Parks,  120  Cal.  22,  24,  52  Pac.  40. 


to 


I9>«      Same  —  Sattof action   of  Judgment   by 
I't^nm    off    asalnst    it    Judgment    in    favor 

^g  appellant  does  not  cut  off  right  to  appeal. 

Haskins   v.   Jordan,   123   Cal.    157,    162,    55 

786. 


Pallnre  to  file  transcript  In  time. — A 
motion  to  dismiss  an  appeal  for  failure  to 
file  tlie  transcript  of  the  record  within  the 
time  limited  by  Rule  II  of  the  supreme 
court  must  be  granted,  where  the  proposed 
bill  of  exceptions  to  be  used  on  the  appeal 
.^^^  -witti  drawn  by  stipulation  on  the  day 
of  ita  presentation  for  settlement  and  the 
respondent  allowed  thirty  days  to  prepare 
Amendments  thereto,  and  no  further  steps 
^^^re  thereafter  taken  by  the  appellant  to 
obtain  tbe  settlement  of  the  bill,  which  at 
tlie  time  of  the  hearing  of  the  motion 
allowed  a  default  for  a  period  of  over  five 


years. — Harbaugh  v.  Lassen  Irr.  Co.,  24  Cal. 
App.   773,   881,   142   Pac.    847. 

As  to  failure  to  file  transcript  in  time 
under  the  new^  and  alternative  method  of 
appeal,  see,   post,   8  953a  and   note. 

41.  In  such  a  case  there  is  no  "proceed- 
ing pending  for  a  settlement  of  a  bill  of 
exceptions"  within  the  meaning  of  such 
rule,  as  the  effect  of  the  stipulation  is  the 
same  as  if  the  bill  of  exceptions  had  never 
been  presented  for  settlement  as  provided 
by  section  650,  ante. — Harbaugh  v.  Lassen 
Irr.  Co.,  24  Cal.  App.  773,  881,  142  Pac.  847. 

42B.     Finality  of  Judgment— In  general. — A 

Judgment  dissolving  a  partnership,  direct- 
ing a  sale  of  the  Arm  property,  and  pro- 
viding for  the  distribution  of  the  proceeds 
between  the  parties,  is  a  "final  Judgment" 
within  the  meaning  of  the  code  sections 
governing  appeals,  although  the  compen- 
sation of  the  receiver  appointed  in  the 
action,  and  the  amount  of  money  to  be 
paid  to  the  creditors  of  the  partnership,  are 
reserved  for  future  determination. — Zap- 
pettini  V.  Buckles,  167  Cal.  27,  138  Pac. 
696. 

43.  The  general  rule  applicable  in  de- 
termining whether  a  Judgment  is  final  or 
merely  interlocutory  is,  that  if  anything 
further  in  the  nature  of  Judicial  action  on 
the  part  of  the  court  is  essential  to  a  final 
determination  of  the  rights  of  the  parties, 
the  Judgment  is  interlocutory  only. — ^Zap- 
pettini  V.  Buckles,  167  Cal.  27,  138  Pac.  696. 

44.  A  Judgment  in  an  action  to  quiet  the 

title  to  land  which  leaves  nothing  further 
to  be  determined  by  Judicial  action  of  the 
court  for  a  final  ascertainment  and  de- 
termination of  the  respective  rights  of  the 
parties  is  a  final  and  not  an  interlocutory 
Judgment  (Olds  v.  Thornington,  —  Cal. 
App.  — ,  190  Pac.  496,  497);  and  an  order 
making  an  allowance  for  alimony  and  suit- 
money  pendente  lite  in  a  divorce  proceed- 
ing is  a  final  determination  and  Judgment. 
— Millar  V.  Millar,  —  Cal.  App.  — ,  197 
Pac.  811,   814. 

45.  Grounds  of  appeal— Presentation  and 
reservation   in  trial  court— As  to  necessity 

of  in  general. — Issues  upon  which  the  trial 
court  has  made  no  specific  findings  can  not 
be  considered  on  appeal. — Estate  of  Yoell, 
164  Cal.  540,   129  Pac.  999,  1002. 

As  to  mode  of  preserving  oral  evidence 
for  revle^r  In  equity  cases*  see  note  Ann. 
Cas.  1918A,  529. 

As  to  scope  and  effect  of  a  writ  of  error* 

see  note  91  Am.  Dec.  198. 

As  to  revlew^,  on  appeal  from  final  Juds- 
nient*  of  Interlocutory  appealable  order, 
decision,  etc.*  not  theretofore  appealed 
from,  see  note  Ann.  Cas.  19 13 A,  816. 

As  to  revlevr  of  an  order  dcnyinip  a  new^ 
trial,  see  note  4  Ann.  Cas.  304. 

Same— Rule  changed  by  amendntent  of 
section  003,  post. — See  par.  8,  this  note,  also 
8  963,   post,   and   note. 
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!••  Comaeat  Jadsments  and  order»— ''Will 
mot  be  reviewed  on  appeal. — Erlanerer  v. 
Southern  Pac.  R.  Co.,  109  Cal.  395,  42  Pac.  31. 

As   to    appeals    from    consent   JudimientSff 

Bee    note    13   Am.    Dec.    547. 

20.  Oonstmctlon  of  section— As  belnip  ex- 
elaslve»  and  hence  writ  of  error  will  not 
lie  where  appeal  is  authorized  by  code. — 
Haisrht  V.  Gay,  8  Cal.  297,  800,  68  Am.  Dec. 
823. 

21.  Deatb  of  w^lfc — Snbseqaent  to  entry 
of  divorce  takes  from  appellate  court  ri^ht 
to  review  action  of  superior  court  in  ren- 
dering: Judgment  or  denying  motion  for 
new  trial. — Begbie  v.  Beerbie,  128  Cal.  154, 
156,  49  L.  R.  A.  141,  60  Pac.  667. 

22.  Diamiflsal  or  abandonment  of  appeal 
-—In  general. — A  motion  to  dismiss  an  ap- 
peal will  be  entertained  where  the  tran- 
script and  the  appellants*  brief  were  not 
filed  within  the  time  prescribed  by  par- 
agraphs 1  and  4,  respectively,  of  Rule  II  of 
the  rules  of  the  supreme  court. — McCowen 
V.  Trumann.  22  Cal.  App.  361,  134  Pac.  341. 

As  to  dismissal  of  appeal,  generally,  see 

Part  III,   this   note. 

28.  Whpre  the  attorney  for  the  appel- 
lant, after  due  notice  and  for  good  cause, 
withdraws  from  the  case,  and  no  briefs 
are  on  file,  and  the  attention  of  the  appel- 
late court  is  not  drawn  to  any  error  in  the 
record,  the  judgment  will  be  affirmed. — 
Morris  v.  Occidental  Life  Ins.  Co.,  22  CaL 
App.   367,   134  Pac.  341. 

24.  An  appeal  is  given  as  a  matter  of 
right  from  an  order  granting  or  denying  a 
motion  for  a  new  trial;  and,  when  properly 
taken  and  perfected,  the  appellate  court 
has  Jurisdiction  to  and  must  hear  and  de- 
termine the  same  upon  its  merits,  notwith- 
standing an  alleged  irregularity  or  defect 
in  the  procedure  prescribed  as  a  preliminary 
to  the  presentation  of  a  motion  for  a  new 
trial. — Turner  v.  F.  W.  Ten  Winkel  Co.,  24 
Cal.  App.  218,  140  Pac.  1086. 

26.  The  failure  to  give  notice  of  inten- 
tion to  move  for  a  new  trial  is  not  ground 
for  dismissing  an  appeal  from  the  order 
denying  a  new  trial,  although  such  failure 
is  sufficient  reason  for  the  refusal  by  the 
lower  court  of  a  new  trial,  and  constitutes 
ground  for  affirmance  by  the  appellate  court 
when  the  appeal  is  heard  on  its  merits. — 
Turner  v.  F.  W.  Ten  Winkel  Co.,  24  Cal. 
App.    218,   140   Pac.   1086. 

26.  A  motion  to  dismiss  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial 
on  the  ground  that  the  statement  on  the 
motion  for  the  new  trial  was  not  settled 
by  the  Judge  who  heard  the  cause  at  the 
trial,  notwithstanding  he  was  not  shown 
to  have  been  without  the  state,  or  other- 
wise conditioned  as  is  specified  in  the  cases 
mentioned  in  section  663,  ante,  must  be 
denied. — Lincoln  v.  Sibeck,  26  Cal.  App.  331. 
143  Pac.  789. 

27.  The  matter  of  the  irregularity  of 
proceedings  occurring  prior  to  the  making 


of  an  order  denying  a  motion  for  a  new 
trial  can  not  be  considered  on  a  motion  to 
dismiss  the  appeal  from  the  order,  although 
the  same  may  constitute  sufficient  cause 
for  affirming  or  reversing  the  order,  when 
the  appeal  is  regularly  considered. — Lincoln 
V.  Sibeck.  26  Cal.  App.  331,  143  Pac.  789. 

28.  Same-^Absence    of    controversy. — ^An 

appeal  from  an  order  dissolving  an  injunc- 
tion against  the  issuance  of  improvement 
bonds  on  the  ground  of  their  invalidity  will 
be  dismissed,  where  pending  the  appeal  the 
bonds  are  issued,  since  a  decision  would 
have  no  binding  authority  and  would  not 
affect  the  legal  rights  of  the  parties. — Ber- 
nard v.  Weaber.  23  Cal.  App.  632,  138  Pac. 
941. 

29.  In  such  case,  where  the  complaint 
alleges  that  the  city  treasurer  will,  unless 
restrained,  immediately  issue  the  bonds,  the 
appellate  court  will  accept  this  allegation 
as  true  and  assume  that  he  has  performed 
the  duty  imposed  upon  him  by  law,  and  that 
therefore  the  bonds  were  issued  upon  the 
dissolution  of  the  injunction  and  during 
the  pendency  of  the  appeal. — Bernard  v. 
Weaber.  23  Cal.  App.  632,-  138  Pac.  941. 

30.  In  such  case  the  appellants  can  not 
insist  upon  a  decision  upon  the  merits  by 
reason  of  the  fact  that  a  Judgment  for 
costs  was  rendered  against  them,  where  it 
appears  from  the  record  that  no  Judgment 
for  costs  in  any  sum  was  rendered,  it  be- 
ing recited   therein   that  defendant  recover 

costs  of  suit  Amounting  to  the  sum  of  

dollars. — Bernard  v.  Weaber,  23  CaL  App. 
532.   138   Pac.  941. 

31.  Where  an  appeal  is  taken  from  an 
order  vacating  a  default  Judgment  in  an 
action  of  ejectment,  and  thereafter  both  of 
the  parties  transfer  their  respective  inter- 
ests in  the  property  to  a  third  person,  the 
appeal  will  be  dismissed. — Wilson  v.  Ches- 
ley,   23  Cal.  App.  630,   138  Pac.  958. 

82.  Effect  of  appeal  on  Jarisdictloa  of 
trial  <^art-— In  general. — ^The  effect  of  an 
appeal  is  to  remove  from  the  Jurisdiction 
of  the  trial  court  all  questions  going  to 
the  validity  or  correctness  of  the  Judgment 
or  order  appealed  from. — 'Parkside  Realty 
Co.  V.  MacDonald,  167  Cal.  842,  139  Pac. 
806. 

As  to  power  of  trial  eonrt  to  entertalM 
and  determine  motion  for  new^  trial  after 
appeal  from  tbe  Jndsncat,  see,  post,  9S9, 
note   par.   — . 

As  to  effect  of  reversal*  defendant  must 
account  for  property  adjudged  to  him  in 
Judgment  reversed,  see  pars.  714-716,  tills 
note. 

33.  A  superior  court  that  has  rendered  a 
Judgment  against  a  party  of  whose  person 
it  had  never  in  fact  acquired  Jurisdiction 
because  of  nonservice  of  summons  and  of 
want  of  authority  of  the  attorney  appear- 
ing for  such  party,  has  no  Jurisdiction  to 
vacate  its  Judgment  after  an  appeal  has 
been  taken  therefrom  by  such  party  through 
such  attorney  and  while  the  appeal  is  still 
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pendiner- — ^Parkslde  Realty  Co.   v.  MacDon- 
■Jd.    167   Cal.   342,  139  Pac.  805. 


Same-^Sabaeqaeat     order*      of     trial 

— An  appeal  from  an  order  settinsT 
ilde  a  default  Judgrment  Is  not  abrogated 
bx  &  subsequent  order  of  the  trial  court 
consolidating  the  action  with  others  pend- 
ins"  in  such  court. — Durbrow  v.  Chesley,  28 
C&l.    App.   627,  138   Pac.  917. 

35.  After  the  taking  and  perfecting  of 
an  appeal  to  the  supreme  or  appellate 
courts  from  a  Judgment  or  an  order  ren- 
dered or  made  by  the  superior  court,  the 
la.tter  tribunal  loses  Jurisdiction  to  make 
Bjay  order  or  to  carry  out  any  proceedings 
In  the  action  which  would  have  the  effect 
of  vitiating  the  appeal  or  preventing  the 
review  of  all  alleged  errors  brought  up  by 
a    duly    prepared  and  authenticated  record. 

Durbrow  v.  Chesley,  23  Cal.  App.  627,  138 

I>ac.    »17. 


Emlaeat  domatn— Abntraet  qneatloa. 
— Appeal  from  order  authorizing  plaintiff 
in  condemnation  proceedings  to  take  pos- 
session of  premises  during  pendency  of,  and 
until  conclusion  of  litigation,  will  be  dis- 
oatssed  where  it  was  made  after  Judgment 
condemning  land  had  been  affirmed  on  ap- 
peal. It  presented  merely  an  abstract 
Question. — ^Mendocino  County  v.  Peters,  2 
Cal.    App.    34.    82   Pac.   1124. 


to  aeademle  qoeatton  raised  by  appeal, 

see    par.  8,  this  note. 


to 


BaforeemeBt  of  JudKment  by  plaintiff 
not  deprive  deftoadant  of  his  riffht 

appeal. — Ramsbottom    v.    Fitzgerald,     6 
.    Unrep.  214,  66  Pao.  984. 

JLm  to  rixbt  of  appeal,  Keaerally,  see  pars. 
S,    S,    this  note. 

A  a  to  volantary  payment  of  indgm^nt  de* 
mtwmTfnm  rlsbt  of  appeal,  see  pars.  114-116, 
tills     note. 

38.  Right  of  defendant  to  appeal  from 
Juds^nent  against  him  can  not  be  taken 
aaray  i>y  enforcement  of  execution  on  Judg- 
ment and  satisfaction  of  Judgment  thereby 
^^ef€>Te  time  to  appeal  has'  expired. — ^"Ken- 
Parks,  120  Cal.  22,  24.  52  Pac.  40. 


S9.  Same  -.-  Satlaf  action  of  Judgment  by 
a^tcfas  off  asainat  It  Judgment  In  favor 
^g  fli^pellant  does  not  cut  off  right  to  appeal. 

Haskins   ▼.   Jordan,   123   Cal.   157,    162,   &5 

Pac.    786. 

49.  P*ailnre  to  file  transcript  In  time. — A 
motion  to  dismiss  an  appeal  for  failure  to 
file  tbe  transcript  of  the  record  within  the 
time  limited  by  Rule  II  of  the  supreme 
court  must  be  granted,  where  the  proposed 
bill  of  exceptions  to  be  used  on  the  appeal 
waM  withdrawn  by  stipulation  on  the  day 
of  ita  presentation  for  settlement  and  the 
respondent  allowed  thirty  days  to  prepare 
junendmentB  thereto,  and  no  further  steps 
,^^re  thereafter  taken  by  the  appellant  to 
obtain  tbe  settlement  of  the  bill,  which  at 
tike  time  of  the  hearing  of  the  motion 
a  default  for  a  period  of  over  Ave 


years. — Harbaugh  v.  Lassen  Irr.  Co.,  24  Cal. 
App.   773,   881,   142  Pac.   847. 

As  to  failure  to  file  transcript  In  time 
under  tbe  new^  and  alternative  metbod  of 
appeal*  see,   post,   S  953a  and   note. 

41.  In  such  a  case  there  is  no  "proceed- 
ing pending  for  a  settlement  of  a  bill  of 
exceptions"  within  the  meaning  of  such 
rule,  as  the  effect  of  the  stipulation  is  the 
same  as  if  the  bill  of  exceptions  had  never 
been  presented  for  settlement  as  provided 
by  section  650.  ante. — Harbaugh  v.  Lassen 
Irr.  Co.,  24  Cal.  App.  773,  881,  142  Pac.  847. 

42B.     Finality  of  Jndirment— In  general. — A 

Judgment  dissolving  a  partnership,  direct- 
ing a  sale  of  the  Arm  property,  and  pro- 
viding for  the  distribution  of  the  proceeds 
between  the  parties,  is  a  "final  Judgment" 
within  the  meaning  of  the  code  sections 
governing  appeals,  although  the  compen- 
sation of  the  receiver  appointed  in  the 
action,  and  the  amount  of  money  to  be 
paid  to  the  creditors  of  the  partnership,  are 
reserved  for  future  determination. — ^Zap- 
pettini  v.  Buckles,  167  Cal.  27,  138  Pac. 
696. 

48.  The  general  rule  applicable  In  de- 
termining whether  a  Judgment  is  final  or 
merely  interlocutory  is,  that  if  anything 
further  in  the  nature  of  Judicial  action  on 
the  part  of  the  court  is  essential  to  a  final 
determination  of  the  rights  of  the  parties, 
the  Judgment  is  interlocutory  only. — 2«ap- 
pettlni  V.  Buckles,  167  Cal.  27,  138  Pac.  696. 

44.  A  Judgment  in  an  action  to  quiet  the 
title  to  land  which  leaves  nothing  further 
to  be  determined  by  Judicial  action  of  the 
court  for  a  final  ascertainment  and  de- 
termination of  the  respective  rights  of  the 
parties  is  a  final  and  not  an  interlocutory 
Judgment  (Olds  v.  Thornington,  —  Cal. 
App.  — ,  190  Pac.  496,  497);  and  an  order 
making  an  allowance  for  alimony  and  suit- 
money  pendente  lite  in  a  divorce  proceed- 
ing is  a  final  determination  and  Judgment. 
—Millar  v.  Millar.  —  Cal.  App.  — ,  197 
Pac.  811,   814. 

45.  Grounds  of  appeal^Presentatlon  and 
reservation   In  trial  court-— As  to  necessity 

of  In  general. — Issues  upon  which  the  trial 
court  has  made  no  specific  findings  can  not 
be  considered  on  appeal. — Estate  of  Yoell. 
164  Cal.  540,  129  Pac.  999,  1002. 

As  to  mode  of  preserrins  oral  evidence 
for  revie^r  in  equity  caaest  see  note  Ann. 
Cas.  1918A,  629. 

As  to  scope  and  elf  ect  of  a  ivrit  of  error, 

see  note  91  Am.  Dec.  198. 

As  to  revle^r*  on  appeal  from  final  Judy- 
nicnt,  of  Interlocutory  appealable  order* 
decision*  etc.,  not  theretofore  appealed 
from,  see  note  Ann.  Cas.  1913A,  816. 

As  to  revie^r  of  an  order  denyias  a  neiv 
trial,  see  note  4  Ann.  Cas.  804. 

Same— Rule  eliansed  by  amendntent  of 
section  063,  post. — See  par.  8,  this  note,  also 
9  963,   post,   and   note. 
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As  to  the  rlsht  of  tke  appellate  court  in 
reapect  to  limiting  the  iianea  to  he  tried 
by  the  Jury  upon  irraiitlBff  of  a  neiir  trlal» 

see  note  Ann.  Cas.  1912D,  693. 

46.  An  appellant  can  not  raise  for  the 
first  time  on  appeal  objections  not  raised 
In  the  court  below. — Reed  Orchard  Co.  v. 
Superior  Court,  19  Cal.  App.  648,  128  Pac.  9. 

A«  to  questlonn  raised  for  the  flrat  time 
on  appeal,  see  pars.  67,  109-111,  522.  this 
note. 

47.  Same— Same— Abfienee  of  exeeptlon— 
Rallns  oa  error  of  law. — Where  plaintiff's 
bill  of  exceptions  fails  to  indicate  any  rul- 
ing of  the  court  or  any  exception  registered 
on  her  behalf,  the  supreme  court  can  not 
pass  upon  any  alleged  errors  of  law  com- 
mitted at  the  trial. — Smith  v.  Smith,  163 
Cal.    630,    126   Pac.    475. 

4R.  Same  —  Same  —  Conclaslonfi  of  trial 
court  as  to  Jnrladlctloa— Failure  to  ohject 
thereto. — The  supreme  court  will  not  upon 
appeal  review  the  conclusions  of  a  trial 
court  as  to  facts  essential  to  its  Jurisdic- 
tion, concerningr  which  such  court  was 
vested  with  the  power  to  hear  and  deter- 
mine, at  the  Instance  of  a  party  who  has 
appeared  in  that  court  in  the  action  or 
proceeding  and  has  omitted  there  to  in 
any  way  urge  his  objection,  but  has  pro- 
ceeded therein  upon  the  theory  that  the 
court  had  Jurisdiction. — Estate  of  Dom- 
browski,  163  Cal.  290.  125  Pac.  283. 

49.  Same — Same — ^Failure  to  aak  for  ral- 
Inc  OB  variance. — If  the  allegations  of  a 
complaint  and  the  proof  do  not  correspond, 
there  is  a  variance,  but  where  this  is  not 
specified  as  one  of  the  grounds  for  a  mo- 
tion for  nonsuit,  this  objection  can  not 
be  considered  on  appeal  for  the  first  time; 
the  attention  of  the  plaintiff  should  have 
been  called  to  the  supposed  defect,  so  that 
he  might  have  had  an  opportunity  to  rem- 
edy it. — Keefe  v.  Keefe,  19  Cal.  App.  310, 
126  Pac.   929. 

As  to  ▼arlance,  veaerally*  see  pars.  549, 
580,   this   note. 

As  to  variance  hetw^een  pleadlass  and 
proof  on  nonsuit*  see  par.   62,   this  note. 

60.  Same-— Samc^Groundfi  of  defense  or 
opposition. — In  an  action  by  an  assignee  of 
warehouse  receipts,  one  of  the  warehouse 
receipts  shows  an  indorsement  "to  the  order 
of  T.  E.  Callahan,"  and  it  is  claimed  that 
the  Judgment  as  to  this  receipt  has  no  evi- 
dence to  support  It,  and.  as  it  is  impossible 
to  say  how  much  of  the  gross  value  of  the 
goods  was  represented  by  this  receipt,  the 
Judgment  must  be  reversed.  A  sufllcient 
answer  Is  found  in  the  fact  that  in  their 
pleadings  defendants  treated  all  the  receipts 
as  Indorsed  to  plaintiff.  They  admitted 
delivery  to  plaintiff,  and  the  cause  was 
tried  on  the  assumption  that  the  Indorse- 
ments were  in  plaintiff's  name  as  assignee. 
The  evidence  showed  that  it  was  Wilkins' 
intention  to  indorse  all  the  receipts  to 
plaintiff.      Obviously,    the    error   in    the    in- 


dorsement was   clerical. — Callahan  v.  Mar- 
shall, 163  Cal.  552,  126  Pac.  358. 

51.  In  an  action  to  set  aside  a  deed  al- 
leged to  have  been  obtained  by  duress  and 
undue  influence,  the  denial  of  defendant's 
motion  for  Judgment  on  the  ground  of 
laches  amounted  to  a  declaration  and  find- 
ing to  the  effect  that  the  plaintiff  was  not 
guilty  of  laches. — Suhr  v.  Lauterbach.  164 
Cal.  591,  130  Pac.  2,  3,  following  doctrine  in 
Stevinson  v.  San  Joaquin  &  Kings  River 
Canal  A  Irr.  Co..  162  Cal.  141,  121  Pac.  398. 


82.  Same-— Same— Ohjectlon  to  adndaslon 
of  evidence. — Objections  urged  by  other  de- 
fendants to  the  action  of  the  trial  court  in 
relation  to  a  transcript  of  the  evidence  of 
the  lessee  in  a  bankruptcy  case,  a  portion 
of  which  was  read  by  plaintiff  to  show  his 
admissions  against  interest,  which  other 
defendants  were  not  permitted  to  read  until 
notices  of  counsel  of  plaintiCt  written  there- 
on were  erased,  will  not  be  considered 
where  the  whole  deposition  was  admitted 
in  evidence  and  is  set  out  in  full  in  the 
record  upon  appeal. — Delger  v,  Jacobs,  19 
Cal.  App.   197,   125  Pac.   258. 


S3.  Same^Same—Samc>— Rereading  tea- 
timony* — The  rereading  to  a  Jury  of  a  por- 
tion of  the  testimony  of  the  plaintiff  can 
not  be  assigned  as  error  on  appeal,  in  the 
absence  of  any  objection  thereto  at  the 
trial. — Hardy  v.  Schirmer,  163  Cal.  272.  124 
Pac.    993. 


54.  Same — Same — Ohject  Ions  to  exdnaloa 
of  evidence. — Wher»  the  defendant  made  no 
statement  to  the  court  showing  what  he 
claimed  the  substance  of  the  excluded  con- 
versation to  be.  it  can  not  be  determined 
whether  the  exclusion  of  the  evidence  wa« 
erroneous  or  not.  and  this  ruling  of  itself 

will    constitute    no    ground    for    reversal. 

Snowball  v.  Snowball,  164  Cal.  476,  129  Pac 
784,  785. 

As   to  objection  la  addition  to  exception 
helnff  ncccMary,  see  note  Ann.  Cas.  1912B 
1231. 

88.  Same — Same — Ohjectloa  to  failure  to 
answer  croaa-complalnt. — In  an  action  upon 
a  note,  the  execution  of  which  was  admit- 
ted, but  a  cross-complaint  reiterated  a  de- 
fense set  forth  in  the  answer,  that  the  note 
was  given  In  renewal  of  a  note  for  which 
security  was  pledged,  so  that  upon  default 
the  security  should  be  treated  as  payment, 
and  that  the  note  sued  upon  was  without 
consideration.  and  the  cross-complaint 
sought  further  to  reform  a  certificate  given 
by  defendant  to  plalntilT  that  the  first  note 
was  secured,  so  as  to  correspond  with  such 
defense,  to  which  cross-complaint  plalntlft 
demurred,  which  demurrer  was  pending 
when  both  parties  went  to  trial  by  Jury 
treating  the  cross-complaint  as  in  Issue' 
and  the  verdict  was  for  plaintiff,  who  was 
not  in  default  upon  the  cross-complaint 
under  the  circumstances,  defendant  will  not 
be  permitted  to  object  upon  appeal  for  the 
first  time  that  the  cross-complaint  was  not 
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Azis-wered. — Kern  Valley  Bank  v.  Koehn,  19 
C&l.    App.    247,   126   Pac.   858. 


Same— Same— Objection  to  taterpre- 
t««l«B  Of  pleadlBV. — Where  the  complaint 
Ijs  uncertain  or  ambieruous  or  susceptible 
of  t.'wo  interpretations  as  to  its  meaning* 
and  all  parties  to  the  action  appear  to 
Have  adopted  or  acquiesced  in  an  interpre- 
tation that  sustains  the  jurisdiction  of  the 
court  over  the  subject-matter  of  the  action, 
the  losingr  party  In  such  action  should  not 
be  alloived,  upon  appeal,  for  the  first  time, 
to  Insist  upon  a  different  interpretation  of 
the  pleading  that  will  oust  the  court  of  its 
Jurisdiction. — Barnett  v.  Hull,  19  Cal.  App. 
91.     124    Pac.   885. 


ST.  Same  *->  Same  —  Objectloa  to  parties* 
mmt  raised  below. — In  an  action  by  a  build- 
Ins"  contractor  to  recover  the  reasonable 
value  of  his  services,  the  point  that  he 
vras  a  party  defendant  to  certain  lien  claim- 
ants' action  consolidated  with  the  present 
one  can  not  be  considered  on  appeal,  since 
It  was  not  raised  in  the  court  below. — 
Tuhbs  V.  DeliUo,  19  Cal.  App.  612,  127  Pac. 
516. 

Am    to    objections  raised   for  Urst  time  os 

!•   see  pars.  46,   109-111,  522,  this  note. 


Same-»Same-»ObJeetioB  to  report  of 
referee. — Where  the  report  of  the  referee 
In  a  partnership  accounting  was  filed  in  the 
office  of  the  county  clerk,  and  counsel  for 
defendant  notified  of  such  filing,  but  no 
objection  thereto  was  made  before  such 
report  'was  incorporated  in  the  final  decree. 
It  ivlll  be  assumed  on  appeal  that  no  ground 
existed  for  objection  thereto. — Doudell  v. 
Shoo,   20  Cal.  App.  424,  129  Pac.  478,  487. 


tme— Same  Objection  to  snlUciency 
ml  record-title. — In  an  action  of  ejectment, 
'vrhere  the  plaintiff  made  no  objection  in 
the  trial  court  to  the  record- title  of  the 
respondent  to  certain  lands,  he  can  not  for 
the  ftrst  time  on  appeal  maintain  an  attack 
upon  such  a  patent  issued  with  all  the 
formalities  of  law. — People's  Water  Co,  v. 
L.e<«vis.  19  Cal.  App.  622,  127  Pac.  506. 

-Same— Revie^r    of    mlinss    on 

-Where  there  was  no  demurrer 
to  an  amended  complaint,  and  issues  were 
joined  on  it  by  answer,  the  orisrinal  com- 
plaint was  superseded,  and  the  rulingr  on 
tbe  orlsrlnal  complaint  is  Immaterial.  This 
is  eQually  true  where  the  complaint  is 
amended  to  conform  to  the  proofs. — Dieck- 
mann  r.   Merkh,  20  Cal.   App.   655,   130  Pac. 

27.     2S. 

^1.      Bamr     TIsmr-   fliprrillr    objection    nee- 

^^0gmw^^ — -A-n  objection  to  testimony  which 
fails  to  state  the  ground  thereof  must  be 
^l^reerarded. — Bakersfield,  A  V.  R.  Co.  v. 
Kalrtvanks.  Morse  &  Co.,'  20  Cal.  App.  412, 
±Z9    Pac.    610. 

Sjunc  —  Same  —  Same  ^  Nonsuit  ^ 
between  pleadings  and  proof. — 
Since,  upon  a  motion  for  nonsuit,  the  court 
Is  at  liberty  to  consider  only  those  errounds 
wliich   are  presented   in  the   motion,   where 


the  firround  upon  which  a  nonsuit  was 
sougrht  was  that  the  defendant  had  not 
been  shown  to  be  suilty  of  negligence,  a 
question  as  to  variance  between  the  plead- 
ings and  proof  can  not  be  considered  on 
appeal  from  such  nonsuit. — Breidenbach  v. 
M.  McCormick  Co.,  20  Cal.  App.  184.  128  Pac. 
423.  426. 

As  to  variance  generally,  see  pars.  49,  549. 
580,  this  note. 

•8,  Same — Same^— Statement  on  appeal — 
Provisions  of  the  Practice  Act  for  a  state- 
ment on  appeal  we're  not  incorporated  in 
the  Code  of  Civil  Procedure  of  1872:  Wall 
V.  Mines,  128  Cal.  136,  138.  60  Pac.  682.  By 
comparing  sections  659,  661,  ante,  951,  and 
962,  post,  it  will  be  seen  that  the  only  state- 
ment which  can  be  used  on  appeal  is  the 
one  used  on  the  hearing  of  a  motion  for  a 
new  trial,  or  the  subsequent  statement  pro- 
vided for  by  section  661,  ante,  and  which 
section  prescribes  what  such  subsequent 
statement  shall  contain.  The  following 
citations,  however,  may  be  of  some  use 
notwithstanding  the  fact  that  the  sections 
cited  were  not  preserved. 

As  to  Btateaient  on  appeal,  and'  the  clear 
Intention  of  the  Ievislatare»  see  pars.  122- 
124,   197,  this  note. 


Same^— Same— Same— -Scope  and  snf- 
Udency  of< — For  the  purpose  of  showing 
error  in  the  making  of  an  order  denying 
a  motion  for  a  new  trial,  appellant  printed 
in  his  transcript  the  statement  of  the  case 
which  the  court  had  ordered  stricken  from 
the  files.  Since  this  proposed  statement 
was  never  settled,  it  could  not  be  used 
upon  the  hearing  of  the  motion.  Incorpo- 
rating it  in  a  bill  of  exceptions  to  be  used 
on  an  appeal  never  taken  from  an  order 
striking  it  from  the  files  does  not  entitle 
it  to  consideration  as  a  statement  in  sup- 
port of  the  motion  for  a  new  trial. — De 
Mitchell  V.  Croake,  20  Cal.  App.  648,  129  Pac. 
946,  947. 


65.  Same— Same^Same— Witbont  speci- 
Hcations. — Statement  of  the  case,  without 
specifications,  and  therefore  fatally  defec- 
tive in  connection  with  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial,  may 
nevertheless  be  sufficient  upon  which  to 
base  a  review  of  the  Judgment  upon  the 
grounds  stated.  —  Carver  v.  San  Joaquin 
Cigar  Co.,  16  Cal.  App.  766.  118  Pac.  92. 

66.  Jndgment— Can  be  reviewed  by  direct 
appeal,  only. — Brison  v.  Brison,  90  Cal.  323, 
327,  27  Pac.  186. 

67.  Judgment  or  order  in  civil  proceed- 
ing, which  is  not  expressly  made  final  by 
code,  can  be  reviewed  by  supreme  court 
only  when  it  is  brought  upon  appeal  pur- 
suant to  code,  and  appeal  taken  in  any 
other  mode  leaves  case  below  undisturbed. 
— Home  of  Inebriates  v.  Kaplan,  84  Cal.  486, 
488,  24  Pac.  119. 

68.  Orders  and  Judgments  appealable— 
In  general. — ^An  order  denying  a  motion  to 
vacate  a  default,  upon  which  no  judgment 
has   been   entered,   is   not  appealable   under 
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section    »63,    post. — Sherman    v.    Lewis,    Itt 
Cal.   624,  137  Pac.  249. 

As    to   appealable   Jadffmeiats   and   orders* 

see,  ante,  9  963  and  note. 

69.  By  the  express  provisions  of  section 
663a,  ante,  an  order  vacatiner  a  prior  Judg- 
ment for  the  defendants  and  directing  a 
new  Judgment  for  the  plaintiff  made  on  the 
motion  of  the  latter  for  amendments  of  the 
conclusions  of  law  and  for  the  entry  of  a 
Judgment  in  conformity  therewith,  is  ap- 
pealable.— Copple  V.  Aigeltinger,  167  Cal. 
706,  140  Pao.  1073. 

70.  No  appeal  lies  from  an  order  deny- 
ing a  motion  In  arrest  of  Judgment,  but  the 
order  may  be  reviewed  on  the  appeal  from 
the  Judgment.  The  motion  is  held  to  be 
without  merit  In  this  case.  —  People  v. 
Bundy.  168  Cal.  777,  145  Pac.  537. 

71.  An  appeal  from  an  order  sustaining 
a  demurrer  to  a  complaint  without  leave  to 
amend  must  be  dismissed,  where  the  record 
does  not  show  that  any  Judgment  was  en- 
tered and  does  not  contain  any  other  notice 
of  appeal,  since  an  order  sustaining  or 
overruling  a  demurrer  Is  not  an  appealable 
order.— RIckert  v.  Zoeger,  169  Cal.  399,  146 
Pac.   894. 

72.  An  order  refusing  to  set  aside  an 
order  of  sale  of  land  belonging  to  the  estate 
of  a  deceased  person  is  not  an  order  either 
in  favor  of  or  against  the  making  of  a  con- 
veyance of  real  property  within  the  mean- 
ing of  subdivision  8  of  section  963,  post,  and 
therefore  Is  not  an  appealable  order. — Es- 
tate of  McCarthy,  169  Cal.  708.  147  Pac.  941. 

78.  Generally,  the  party  aggrieved  by  a 
Judgment  or  an  order  must  take  his  appeal 
from  the  Judgment  or  order  Itself,  If  an  ap- 
peal therefrom  Is  authorized  by  statute,  and 
not  from  a  subsequent  order  refusing  to  set 
it  aside.  —  Altpeter  v.  Postal  Telegraph- 
Cable  Co.,  26  Cal.  App.  266,  143  Pac  93. 

74.  No  appeal  lies  from  an  order  sustain- 
ing a  demurrer  without  leave  to  amend, 
and  an  appeal  purporting  to  have  been 
taken  from  such  an  order  will  be  dismissed. 
— Brunson  v.  Santa  Monica,  26  Cal.  App.  888, 
143  Pac.  792. 

76.  The  only  method  of  review  of  such 
an  order  is  through  an  appeal  from  the  final 
Judgment  thereafter  entered  in  the  action 
Itself,  If  the  Judgment  Is  unfavorable. — 
Brunson  v.  Santa  Monica,  25  Cal.  App.  383, 
148  Pac.  792. 

76.  Where  a  Judgment  Is  modified,  the 
appeal  is  properly  taken  from  the  modified 
Judgment  as  entered. — Taber  v.  Bailey.  22 
Cal.  App.  617,  186  Pac.  976. 

77.  An  order  relieving  a  party  moving 
for  a  new  trial  from  its  alleged  default  in 
failing  to  prepare  and  serve  its  proposed 
bill  o*f  exceptions  within  the  time  prescribed 
by  law,  upon  the  ground  of  inadvertence 
and  excusable  neglect.  Is  appealable,  and 
an  appeal  taken  therefrom  must  therefore 
be  dismissed. — Kramm  v.  Stockton  Elec.  R. 
Co.,  22  Cal.  App.  737,  761.  136  Pac.  623.  634. 


78.  An  order  sustaining  the  defendant's 
demurrer  to  the  plaintiff's  amended  com- 
plaint is  not  appealable.  The  Judgment  Is 
Itself  an  adjudication  upon  .the  demurrer; 
and  it  is  only  from  the  Judgment,  and  not 
from  the  order  sustaining  the  demurrer, 
that  the  plaintiff  could  appeal. — ^BaldwIn  v. 
Wall,  23  Cal.  App.  849,  137  Pac.  1066. 

79.  No  appeal  lies  from  an  order  denying 
a  motion  in  arrest  of  Judgment,  although 
such  ruling  Is  subject  to  review  on  appeal 
taken  from  the  Judgment. — People  v.  Peery. 
26  Cal.  App.  143.  146  Pac.  44. 

80.  An  order  setting  aside  a  default  m 
an  action  where  no  Judgment  has  been  en- 
tered upon  the  default  Is  not  the  subject  of 
a  separate  appeal. — Laplque  v.  Plummer.  24 
Cal.  App.  685.  142  Pac.  107. 

81.  No  appeal  lies  from  an  order  denying 
the  motion  of  the  plaintiff  for  an  order 
directing  the  sale  of  perishable  property 
siezed  under  a  writ  of  attachment. — ^Henry 
Cowell  Lime  ft  Cement  Co.  v.  FIgel,  27  Cal. 
App.  11.   148  Pac.  796. 

SX  Order  deayfag  motioa  for  aeiv  trial- 
May  be  revlew^cd  oa  appeal  tlioagh  Jadgmemt 
kaa  beeome  flaal  by  reason  of  failure  to  ap- 
peal.— Houser  &  H.  M.  Co.  v.  Hargrove,  129 
Cal.  90.  91,  61  Pac.  660. 

9S.  Same— Rale  cbaaged  by  ameadmeat 
to  seetloB  IMS,  post,  and  now  reviewable  on 
appeal  from  the  final  Judgment,  only. — See 
par.  3,  this  note,  and,  post,  9  968  and  note. 

84*  Placlag  oa  ealeadar  of  wroac  Ala- 
triet— Elfeet  of. — Where  an  appeal  is  set 
for  hearing  in  the  wrong  district  on  account 
of  an  inadvertence  of  the  clerk  of  the  ap- 
pellate court  In  numbering  the  district 
where  the  transcript  was  filed,  and  neither 
the  appellant  nor  its  attorneys  have  any 
notice  of  the  setting  of  the  case,  the  heaj*- 
ing  and  submission  of  the  case  is  Irregular, 
and  the  submission  will  be  vacated.  — 
Schmidt  V.  Union  Oil  Co..  168  Cal.  617.  14S 
Pac.  776. 

86.  While  counsel  may  not  be  entitled  to 
any  specific  notice  that  a  case  is  set  on  one 
of  the  calendars  for  hearing,  they  are  en- 
titled to  assume  that  it  will  not  be  put  upon 
the  calendar  of  a  district  to  which  the  c&se 
does  not  belong. — Schmidt  v.  Union  Oil  Co., 
168  Cal.  617,  143  Pac.  776. 


8C.  Point  decided — Law  of  the  ease— IBdl. 
torial  Bote. — The  principle  and  rules  of  "the 
law  of  the  case"  do  not  apply  to  bearinsTS 
on  appeal  only,  being  equally  applicable 
to  the  hearing  on  a  retrial;  but  having  been 
heretofore  classified  under  "appeal  and  er- 
ror," we  retain  the  classification. — See.  ante. 
9  68  and  note  Part  XVI. 

87.     Same  —  Same  *->  As     to     geaerally. . 

Under  the  doctrine  of  the  **law  of  the  case," 
the  legal  propositions  declared  on  the  first 
appeal  in  this  case,  reported  in  147  Cal.  725, 
establishing  a  trust  relation  in  the  defend- 
ants as  to  certain  property,  based  on  the 
fact  that  it  had  been.  In  legal  effect. 
bought  by  the  administrator  of  the  plain- 
tiff estate,  with   money  loaned  him   by   the 
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preclecessors  in  interest  4>f  the  defendants, 
'veould  be  controllingr  on  this  appeal,  except 
for  the  fact  that  the  trial  court  has -made 
WL  flndlner  that  no  such  loan  was  made.  It 
la  lield,  however,  on  this  appeal  that  such 
finding:  ia  not  supported  by  the  evidence. — 
Smith  V.  Goethe.  159  Cal.  628.  115  Pac.  223. 

8S.  Questions  ur^ed  upon  the  present  ap- 
peal, which  were  decided  ag-ainst  the  appel- 
lant upon  a  former  appeal,  must  now  be 
considered  as  the  law  of  the  case. — Conde 
r,  16  Cal.  App.  157.  116  Pac.  319. 


89.  T7here  the  evidence  on  the  second 
trial  was  in  no  material  particular  different 
from  that  driven  on  the  former  trial,  and 
there  is  nothing:  new  in  the  case,  the  views 
expressed  by  the  supreme  court  on  a. former 
appeal  must  control  as  the  law  of  the  case; 
and  it  i^as  the  duty  of  the  trial  court  to 
S^ve  effect  to  those  views,  and  to  sustain 
the  action  upon  the  note. — Muller  v.  Swan- 
ton.    17  Cal.  App.  282,  119  Pac.  200. 

90.  If  the  instructions  grlven  by  the  trial 
court  to  the  Jury  are  not  set  out  in  the 
transcript,  it  may  be  assumed  on  appeal 
that  those  instructions  correctly  stated  the 
la'vr,  and  that  if  the  effect  of  any  of  the 
evidence  should  have  been  limited  by  the 
Instructions,    then    such    instructions    were 

to  the  Jury. — McNutt  v.   Pabst.   25 
App.  177.  143  Pac.  77. 

No  point  in  a  case  can  be  said  to  have 
been  decided  on  appeal  except  the  one 
specifically  dealt  with,  and  such  others  as 
majr  be  said  to  be  necessarily  determined 
\»y  the  decision  of  the  point  under  discus- 
sion.— Parkin  v.  Grayson-Owen  Co.,  25  Cal. 
A.PP.    269.  143  Pac.  257. 

92.  An  order  denyiner  a  motion  to  dis- 
miss an  appeal  after  it  has  become  final  is 
the  law  of  the  case  in  a  subsequent  appeal 
on  the  merits  as  to  points  involved  on  the 
niotlon. — ^Hartfleld  v.  Alderete.  26  Cal.  App. 
e04,    147  Pac.  991. 

9S.  Sate  game— Cosntrqcttos  slven  to 
jiBdi^sBeat  of   lower   court    by    the    supreme 

court.  In  determinln^r  an  appeal  therefrom. 
constitutes  the  law  of  the  case,  and  is 
blndlniT  on  the  lower  court  in  all  subse- 
quent proceedingrs  and  whenever  Its  inter- 
pretation is  material. — Gallatin  v.  Cornins: 
Irr.    Co.,   163  Cal.  405.  126  Pac.  864. 

Same— Same^Deelslon  on  former  ap* 

il  that  the  Judgment  foreclosing  the 
mortKag'e  purchased  with  the  money  so 
loaned  did  not  estop  the  present  plaintiff 
from  claiming^  that  a  trust  relation  was 
created  In  the  defendants  is  the  law  of  the 
case  on  'this  appeal. — Smith  v.  Goethe,  159 
Cal.    C28.   115  Pac.  223. 

9Sw  Same— Same-— Deeisloa  purchaser  kss 
t^n  years  hi  ^rhieh  to  perform,  under  a  con- 
tract for  cutting  and  removing  timber  from 
a  tract  of  land,  and  that  after  ten  years 
he  does  not  forfeit  his  risht  to  the  timber, 
but  under  the  terms  of  the  contract  still 
retains  the  title  and  right  of  removal,  made 
by  the  supreme  court  on  an  appeal,  consti- 
tutes   the    law    of    the    case    in    all    future 


trials  touching  the  same  contract  and  mat- 
ter.— Gibbs  V.  Peterson,  163  Cal.  758,  127 
Pac.  62. 

96.  Prenumptlona  on  appeal—- In  veneral. 

— Where  evidence  is  omitted  from  the  rec- 
ord an  appellate  court  must  presume  that 
the  omitted  evidence  fully  Justified  thp 
order  appealed  from,  although  the  evidence 
contained  In  the  record  itself  is  Insufficient. 
— Berri  v.  Rogero.  168  Cal.  736,  145  Pac.  95. 
See,  also,  pars.  334,  587,  607-626.  this  note. 

As  to  prcsnsiptloBa  that  o«aal  proceedinK* 
parsned,  see  par.  204,  this  note. 

97.  In  reviewing  an  order  directing  a 
verdict  on  an  opening  statement,  the  appel- 
late court  must  apply  rules  analogous  to 
those  which  govern  it  in  reviewing  an  order 
granting:  a  nonsuit  after  the  introduction 
of  evidence.  Bvery  fact  which  counsel  has 
stated  as  among  the  matters  to  be  proved, 
together  with  all  favorable  inferences  rea- 
sonably to  be  drawn  therefrom,  must  be  ac- 
cepted by  the  court  as  facts  which  would 
have  been  proved  if  the  case  had  been  al- 
lowed to  be  tried. — ^Bias  v.  Reed,  169  Cal. 
83,  145  Pac.  516. 

98.  If  an  appellate  court  can,  without 
transgrresslng  the  bounds  of  fairness  and 
reason,  conceive  of  any  state  of  facts  upon 
which  all  of  the  findings  would  be  true.  It 
is  bound  to  assume  that  this  state  of  facts 
was  shown. — Price  v.  Occidental  Life  Ins. 
Co.,   169  Cal.   800.   147  Pac.   1175. 

99.  Where  the  record  on  appeal  from 
an  order  made  in-  a  divorce  action,  requir- 
ing the  husband  to  pay  to  the  wife  certain 
sums  of  money  for  counsel  fees  and  travel- 
ing expenses,  shows  that  an  affidavit  made 
by  her  in  a  previous  case  between  the  par- 
ties for  the  same  cause  was  received  and 
considered  by  the  court,  but  its  contents 
are  not  stated,  it  must  be  assumed  that  it 
contained  facts  sufficient  to  support  the 
order. — Kellogg  v.  Kellogg.  170  Cal.  84,  148 
Pac.  518. 

100.  A  Judgment  or  order  will  not  be  re- 
versed unless  error  Is  shown,  and  the  bur- 
den is  upon  the  appellant  to  show  the 
error.— Kelloggr  v.  Kellogg.  170  Cal.  84,  148 
Pac.   518. 

101.  Abuse  of  discretion  by  a  trial  Judge 
will  not  be  presumed,  but  must  be  made 
clearly  to  appear  before  his  discretion  will 
be  interfered  with  on  appeal. — Kaiser  v. 
Hancock.  25  Cal.  App.  323,  143  Pac.  614. 

102.  It  will  be  presumed  on  appeal  from 
an  order  denying  a  motion  for  a  new  trial 
that  the  ruling  was  correct,  where  neither 
the  grounds  upon  which  the  motion  was 
based  nor  the  affidavits  of  newly  discovered 
evidence  are  incorporated  in  the  record. — 
People  V.  Vukojevich,  25  Cal.  App.  469,  14S 
Pac.   1068. 

103.  Findings  of  fact  must  be  resolved 
in  such  a  way  as  will  result  in  the  Judg- 
ment heing  sustained  if  they  are  susceptible 
of  a  construction  to  that  end. — Baker  v. 
Eilers  Music  Co.,  26  Cal.  App.  871,  146  Pac. 
1056. 


aooi 


§936 


APPUAL.— JUDGMENTS   AND   ORDERS    REVIBWARLB   ON. 


IPt.  II, 


104.  Where  the  statement  contains  speci- 
flcations  of  errors  on  appeal  from  an  order 
denyingr  a  new  trial,  presumably  the  speci- 
fications contain  the  erround  on  which  the 
motion  was  made,  althougrh  the  srrounds  of 
the  motion  are  not  directly  shown  by  the 
record. — Oriswold  v.  Winters,  26  Cal.  App. 
758,  148  Pac.  627. 

105.  An  appellate  court  will  presume 
that,  where  books  of  account  were  admitted 
in  evidence  at  the  trial,  they  Justified  the 
findings  althouerh  they  were  never  for- 
mally balanced. — Rich  v.  Smith,  26  Cal.  App. 
775,  148  Pac.  545. 

106.  Where  an  appeal  Is  taken  upon  the 
Judsrment-roll,  it  will  be  assumed  that,  if 
an  express  flndingr  as  to  the  extent  of  de- 
fects in  the  plaintiff's  title  was  necessary, 
the  trial  court  failed  to  so  find  because  of 
the  absence  of  any  evidence  upon  that  issue 
of  the  case. — A^new  v.  Nelson,  27  Cal.  App. 
39.  148  Pac.  819. 

• 

107.  An  appellate  court  will  never  in- 
dulgre  in  presumptions  to  defeat  a  Judgment. 
— Williams  V.  Reed.  43  Cal.  App.  425,  185 
Pac.  515,  following  the  doctrine  in  Ohleyer 
V.  Bunce,  66  Cal.  544,  4  Pac.  549. 

108.  Proof  of  claim  by  eredltoT^— In  Ib- 
•olveacy  proeeedlas*  will  not  prevent  his 
appeal  from  order  adjudicating  petitioner 
to  be  insolvent. — In  re  Chope,  112  Cal.  630, 
632,  44  Pac.  1066.  See  Stateler  v.  Superior 
Court,  107  Cal.  586,  40  Pac.  949. 

109.  <inestlOB«  raised  for  first  time  on 
appeal. — Where,  in  an  action  for  the  specific 
performance  of  an  alleged  oral  contract  to 
devise  real  property,  the  pleadings  nnd 
proof  are  based  on  the  theory  that  a  con- 
tract was  made,  the  theory  of  a  resulting 
trust  in  the  property  can  not  be  advanced 
for  the  first  time  on  appeal. — Blan^  v.  Con- 
nor, 167  Cal.  719.  141  Pac.  217. 

See  pars.  46.  57,  522,  this  note. 

A«  to  aeeeaalty  for  preaervatloa  aad  res- 
ervation Im  louver  eoart,  see  pars.  45-65, 
this  note. 

110.  Objections  to  certain  instructions 
raised  for  the  first  time  by  the  appellant  in 
his  brief,  the  respondent  having  had  no  op- 
portunity to  be  heard  on  the  questions,  will 
not  bo  considered  by  the  appellate  court. — 
Glasspoole  v.  Pacific  Lumber  Co..  22  Cal. 
App.  338.  134  Pac.  349. 

111.  Errors  of  law  in  the  admission  of 
evidence  are  not  available  on  appeal,  if  no 
objection  was  made  to  the  reception  of  the 
evidence. — Hastaran  v.  Marchand.  23  Cal. 
App.  126,  137  Pac.  297. 

112.  RehearlBK  —  In  snpreme  court. — In 
cases  directly  appealable  to  the  district 
court  of  appeal  the  supreme  court  grants 
a  rehearing  only  when  error  appears  on  the 
face  of  the  opinion  or  when  an  important 
question  is  presented  as  to  which  a  further 
argument  Is  desired. — ^People  v.  Vaujgrhn,  49 
Cal.  Dec.  53,  147  Pac.  117. 

As  to  wlicn  rchcarlns  denied*  see  par.  169, 
this  note. 


lis.  Resignation  of  irvBi^teB  of  minor- 
Operates  as  acquiescence  In  prevloua  order 

of  court  annulling  his  letters,  and  hence 
precluded  him  from  assigning  any  error  In 
such  order,  and  rendered  order  dismissing 
appeal  taken  by  iiim  from  such  order 
proper. — In  re  Treadwell,  111  Cal.  189.  191, 
43  Pac.  584. 

114.  Voluntary  satisfaction  of  Judvmeat 
by  defendant— Destroys  kla  rlffht  to  ap- 
peal therefrom. — (Moore  v.  Morrison,  130 
Cal.  80,  81,  62  Pac.  268)  even  though  he 
pays  under  protest.— ^tate  v.  Conkllng.  54 
Kan.  108,   45  Am.  St.  Rep.  270,  37  Pac.  992. 

As  to  appeal  from  satisfied  Judsmcnt*  see 

note  46  Am.  St.  Rep.  271. 

As  to  enforcement  of  Judgment  hy  plain- 
tiff not  destroying  defendant's  right  of  ap- 
peal, see  pars.  87,  38.  this  note. 

As  to  satisfaction  of  Judgment  hy  aetting 
off  against  It  Judgment  In  fnvor  off  Judg- 
ment-debtor, not  affecting  right  of  latter's 
appeal,  see  par.  39,  this  note. 

115.  Where  after  appeal  was  taken  from 
Judgment  refusing  to  issue  tax-deed,  appel- 
lant redeemed  property  by  paying  taxes, 
costs,  and  proceedings  required,  appeal  will 
not  be  considered. — Dehail  v.  Los  Angeles, 
6  Cal.  Unrep.  866,  51  Pac.  27. 

116«  Same— Payment  of  Judgment  by  ad- 
atlnlatratrlx  to  redeem  property  sold  will 
not  prevent  her  from  appealing  or  from 
prosecuting  such  appeal  nor  will  appeal  be 
dismissed  as  to  other  defendants  who  Joined 
in  appeal. — ^Warner  Bros.  Co.  v.  Freud.  131 
Cal.  689.  646.  82  Am.  St.  Rep.  400,  63  Pac. 
1017. 

117.  W^alver  of  right  to  appeal— Accept- 
ance of  frulta  of  Judgment  is  waiver  of 
right  to  appeal. — Estate  of  Shavers,  131  Cal. 
219,  221,  63  Pac.  340. 

As  to  acceptance  of  fruits  of  Judgment 
cutting  off  right  of  appeal,  see  pars.  9.  10. 
this  note. 

118.  Right  to  accept  fruits  of  Judgment 
or  order  and  right  to  appeal  therefrom  are 
not  concurrent,  but  wholly  inconsistent,  and 
election  of  either  is  waiver  and  renuncia- 
tion of  the  other;  hence  where  plaintiff  ac- 
cepted money  ordered  paid  as  condition  of 
order  setting  aside  Judgment  by  default,  he 
will  be  deemed  to  have  consented  to  order 
and  to  have  waived  right  of  appeal. — County 
of  San  Bernardino  v.  Riverside  County,  135 
Cal.  618,  620,  67  Pac.  1047. 

119.  Same  «- Settlement  of  case. — Where 
settlement  of  the  case  has  been  effected, 
after  an  appeal  has  been  taken,  the  appeal 
will  be  dismissed. — Bank  of  Martines  v. 
Jahn,  104  Cal.  238,  38  Pac.  41. 

As  to  appeal  after  enforcing  or  accept  tag: 
benefits    from    Judgment,    see    note    13    Am. 

Dec.  548. 

As  to  appeal  by  defendant  after  payment 
or  compliance  with  Judgment,  see  note  13 
Am.  Dec.  549. 

As  tn  waiver  of  appeal,  see  note  13  Am. 
Dec.  546. 
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to  prlntfjiK  facta  of  record  tn  brief,  on 
tl  by  me-w  and  alteraattve  method*  see, 
post,    S$  963a,   953c   and   notes. 

1241.  Aa  to  seaeral  rale. — The  rule  of  the 
jsupreme  court  which  requires  printed  briefs 
is  applicable  to  the  district  court  of  ap- 
peals: and  the  fact  that  this  court  examines 
ihe  briefs  in  a  case  where  the  rule  has  been 
violated  does  not  grive  assurance  that  a  like 
violation  in  the  future  will  be  similarly 
treated. — ^Weill  v.  Danzigrer,  22 
^.hS,    136  Pac.  308. 


Cal.    App. 


TI.  BRIEFS — POINTS  AND  AUTHORITIES.  is  correctly  prepared  as  provided  by  sec- 
tions 963a,  953c,  post,  but  counsel  for  ap- 
pellant did  not  print  in  his  brief,  or  at  all, 
any  part  of  the  testimony  or  evidence  on 
the  subject  of  want  of  care  or  skill  on  the 
part  of  defendant,  as  required  by  section 
953c,  post,  nor  did  he  in  his  brief  point  out 
or  refer  to  such  evidence  on  the  part  of 
the  record  where  it  might  be  found,  nor  did 
he  argrue  the  question  at  all,  it  will  be  as- 
sumed on  review  that  there  was  no  evi- 
dence of  such  want  of  care  or  skill. — Mar- 
cuccl  V.  Vowinckel,  164  Cal.  693,  130  Pac. 
430,    431. 

125.  Default   In   llllaff  the  brief   reqaircd 

by  the  appellant  within  the  time  provided 
grives  the  respondent  the  rigrht  to  move  to 
dismiss  the  appeal,  and  a  subsequent  filingr 
of  the  brief  will  not  restrict  the  right  of 
the  respondent;  his  rights  are  controlled  by 
the  state  of  facts  existing  at  the  time  the 
notice  of  motion  to  dismiss  is  given. — Barn- 
hart  V.  Conley,  17  Cal.  App.  280,  119  Pac. 
200. 

126.  FaUnrc  to  lUc— Effect  of. — No  brief 
having  been  filed  by  either  party,  and  no 
oral  argument  made  when  the  case  is 
reached  upon  the  calendar,  the  Judgment 
should  be  affirmed. — Delger  v.  Jacobs,  18 
Cal.  App.  698,  124  Pac.  d5. 

127.  No  brief  being  filed  by  the  appellant 
in  a  criminal  case,  and  no  assignmeiit  of  er- 
ror appearing  in  any  form  upon  the  record, 
the  appellate  court  is  not  required  to 
search  the  record  for  the  purpose  of  deter- 
ming  whether  the  trial  was  conducted  by 
the  court  below  in  all  respects  without  prej- 
udice to  the  substantial  rights  of  the  ac- 
cused.— People  V.  Perry,  16  Cal.  App.  771, 
117  Pac.  1036. 

128.  .  In  such  case  the  order  appealed 
from  will  be  affirmed. — People  v.  Jones,  16 
Cal.  App.  12,  115  Pac.  1008. 

129.  Point*   and    anthoritiea— In    general. 

— Where  alleged  errors,  are  not  argued  by 
an  appellant  in  his  brief,  the  appellate 
court  is  Justified  in  disregarding  them. — 
Rogers  v.  Schlotterback.  167  Cal.  36,  138 
Pac.  728. 

As  to  dlamiisal  for  failure  to  file  point* 
and  anthoritiea,  see  pars.  161-158,  this  note. 

130.  An  appellate  court  is  not  called 
upon  to  give  any  consideration  to  an  ap- 
peal wherein  no  brief  is  filed  by  the  appel- 
lant and  no  appearance  is  made  by  him  at 
the  oral  argument. — Placerville  Gk)ld  Mln. 
Co.  V.  Real.  168  Cal.  682,  144  Pac.  748. 

131.  An  appellate  court  is  not  called 
upon  to  examine  instructions  which  were 
refused  by  the  trial  court,  where  the  ap- 
pellant refers  to  them  in  his  brief  only  by 
their  numbers. — People  v.  Duncan,  22  Cal. 
App.  430,   134  Pac.  797. 

1S2.  Same^Aa  to  rl^ht  to  compel  flllns 
under  the  rule  requiring  the  respective  par- 
ties to  an  appeal  to  file  points  and  authori- 
ties within  a  specified  time  after  filing  of 
the  transcript,  is  a  right  the  litigants  may 


121.  "Where  an  appeal  is  taken  under  sec- 
tion 953a,  post,  and  the  appellant,  pursuant 
to  tbe  requirements  of  section  953c,  post, 
prints  In  his  brief  such  parts  of  the  record 
an  tie  deems  pertinent  to  the  questions  in- 
volved on  the  appeal,  but  the  respondent 
tiles  no  brief  and  raises  no  question  as  to 
the  correctness  of  sufficiency  of  the  record 
as  presented  by  the  appellant,  the  appellate 
couz^  ^will  accept  the  evidence  as  set  out  in 
the  appellant's  brief  as  true  and  correct. — 
Beckett  V.  Stuart,  23  Cal.  App.  373,  188  Pac. 
115. 

ISS.  Aa  to  atatement  of  eanae  or  facta— 
Oie«r  tatentlon  of  ieslalatnre  in  enacting 
section  953c,  post,  was  to  require  that  there 
should  be  inserted  in  the  brief  something 
in  the  nature,  substantially,  of  a  statement 
or  l>ill  of  exceptions,  to  be  printed  in  a  sup- 
plement appended  to  the  brief,  to  elucidate 
all  the  Questions  relied  upon  on  the  appeal. 
The  language  of  the  section  seems  to  be 
mandatory,  requiring  that,  in  filing  briefs 
upon  such  appeals,  the  parties  must  print 
In  tlielr  briefs,  or  in  supplement  appended 
iliereto,  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  appel- 
late court.  When  so  printed,  the  brief  be- 
comes part  of  the  record  upon  appeal. — San 
JoaQuin  &  Kings  River  Canal  A  Irr.  Co.  v. 
Stevinson,  16  Cal.  App.  235.  116  Pac.  378. 

As  to  statenient  on  appeal,  see  pars.  63- 
€S,    197.   this  note. 

1 23.  "Where  an  appeal  Is  taken  in  accord- 
ance with  the  provisions  of  section  953a, 
post,  designated  as  the  alternative  plan  bf 
appeal,  although  no  printed  transcript  of 
the  record  is  required,  the  parties  must 
print  In  their  briefs,  or  in  a  supplement 
^l^^reto,  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court. 
fCtyAe  Civ.  Proc,  9  95Sc.)  Where  this  is 
not  done,  and  there  are  but  meager  refer- 
enees  to  the  evidence,  an  appellate  court 
will  not  assume  the  labor  of  examining  the 
^^^Ire  record  for  the  purpose  of  ascertain- 
1^^  ^whether  or  not  the  evidence  supports  a 
finding  attacked  for  want  of  sufficiency  of 
evidence. — Williams    v.     Hawkins.     20    Cal. 

App-   1*1'  *^^  ^^^-  '^^^*  ^^^' 

124.  Where  the  action  was  to  recover 
Aama^es  from  defendant  for  injuries  sus- 
tained by  plaintifTs  wife  from  alleged  negli- 
^ence  of  defendant  In  performing  a  surgical 
operation  upon  her,  and  the  transcription 
on     appeal    from    a   judgment   of   dismissal 
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enforce. — Barnhart  v.  Gonley,   17  Cal.  App. 
280,  119  Pac.  200. 

133.  Same  —  Point*  not  aryned. — Where 
the  brief  states  that  "the  court  erred  in  per- 
mitting: the  witness  to  answer  the  followingr 
question,"  citing  page  of  transcript,  but  the 
allegred  errors  are  not  argrued.  counsel 
merely  calling  attention  to  the  exceptions 
reserved  by  the  plaintiff  at  certain  folios 
of  the  transcript,  a  point  so  presented  to 
an  appellate  court  will  not  be  considered. — 
Madeira  v.  Sonoma  Magrnesite  Co.,  20  Cal. 
App.    719,    130   Pac.    175,   181. 

See,   also,   pars.   486-488. 

134.  Allegred  errors  of  law  relatingr  to  the 
reception  and  rejection  of  .testimony,  not 
stated  or  argrued  in  the  brief  of  the  appel- 
lant, but  merely  adverted  to  In  a  greneral 
way  In  an  unauthentlcated  document  pur- 
porting: to  be  a  bill  of  exceptions,  will  not 
be  considered  by  the  appellate  court. — Has- 
taran  v.  Marchand,  23  Cal.  App.  126.  137 
Pac.  297. 

185.  Where  no  oral  argrument  la  made 
nor  brief  filed  on  an  appeal  from  a  judgr- 
ment  and  an  order  refusing  a  new  trial,  the 
appellate  court  will  not  assume  the  burden 
of  investigratingr  the  merits  of  the  appeal, 
but  will  affirm  the  Judgment  and  order. — 
McNutt  V.  Pabst,  28  Cal.  App.  232,  148  Pac. 
68. 

136.  Where  the  attorneys  of  record  for 
the  defendant  and  appellant  In  a  criminal 
case  fail  to  file  any  memorandum  of  points 
and  authorities,  and  do  not  appear  when 
the  case  is  called  for  argument,  and  there- 
upon additional  time  to  file  authorities  is 
given  to  another  attorney,  and  he  likewise 
fails  to  file  the*  same,  the  appellate  court 
will  assume  that  no  ground  for  reversal 
exists  and  affirm  the  Judgment  under  sec- 
tion 1253  of  the  Penal  Code. — People  v<  Roy, 
26  Cal.  App.  128,  146  Pac.  44. 

An  to  pointii  not  arsned  or  dlscaased,  see 

pars.  485-488,  this  note. 

III.  DISMISSAL  OP  APPEAL. 

As  to  abandonment  or  dismissal  of  ap- 
peal, see  pars.  22-31,  this  note. 

As  to  dlsmliisal  for  InsnlBciency  of  rec- 
ord, see  pars.   335,   336,   this  note. 

137.  In  general— -Affirmance,  wlien. — ^Mo- 
tion to  dismiss  appeal  from  order  sustain- 
ing demurrer  to  petition  in  Intervention 
will  be  sustained  because  such  order  is  not 
appealable. — Hodsall  v.  Case,  15  Cal.  App. 
541,  116  Pac.  330. 

138.  Same  —  Same  — -  Compromise    oat    of 

conrt. — As  the  Judgment  and  order  must  be 
affirmed  upon  the  record,  held  not  neces- 
sary to  pass  upon  a  motion  to  dismiss  the 
appeal,  on  the  ground  that  the  controversy 
has  been  settled  out  of  court,  by  a  grant 
deed  from  the  appellant  to  the  respondents, 
presented  on  the  motion. — Brode  v.  Gosslln, 
16  Cal.  App.  632,  117  Pac.  778. 

138.  Same^Same— BaanUnatlon  of  rec- 
ord In  advance  of  hearing  on  the  merlta. — 

Ordinarily  the  appellate  court  will  not  en- 
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tertain  a  motion  to  dismiss  an  appeal  where 
the  motion  involves  an  examination  of  the 
record  in  advance  of  the  hearing  on  the 
merits;  but  where  such  examination  need 
be  no  more  than  a  mere  inspection  of  the 
record  to  disclose  the  fact  that  no  relief 
can  be  given  the  appellant,  the  court  will 
consider  the  question  to  save  the  litigants 
unnecessary  delay. — Hibernia  Sav.  &  Li. 
Soc.  V.  Doran.  161  Cal.  120,  118  Pac.  626. 

140.  By  consent — ^Effect  of  dismissal  of 
an  appeal  from  the  judgment  by  consent  is 
to  affirm  the  Judgment. — Spaeth  v.  Ocean 
Park  Realty  MIn.  ft  Invest.  Co..  16  Cal.  App. 
329,  116  Pac.  980. 

141.  Failnre   to   file   transcript   In  time 

Elxcase— Application  of  Rale  III.— The  time 
to  file  the  transcript  on  appeal  from  a  Judg- 
ment, where  a  proceeding  on  motion  for 
new  trial  is  pending,  is  extended  forty  days 
after  the  disposition  of  such  motion. — Peo- 
ple V.  Bank  of  San  Luis  Obispo,  152  Cal 
233,   92  Pac.  481. 

As  to  dlsmiaaai  for  inexcusable  neffleet 
to  flie  transcript  In  time,  see  par.  280,  this 
note. 

142.  Same— Coaatmctlon    of    Rale    XV. 

The  object  of  Rule  XV  Is  to  enable  the  ap- 
pellant to  remedy  a  defect  or  omission  of 
the  transcript,  for  the  purpose  of  enabling* 
him  to  present  his  appeal  on  the  merits, 
and  the  rule  is  to  be  liberally  construed 
for  that  purpose. — Poole  v.  Grand  Council 
W.  O.  W.,  17  Cal.  App.  229,  119  Pac.  201. 

143.  Where  motion  Is  noticed  to  dismiss 
an  appeal  for  failure  to  file  the  transcript 
within  the  time  allowed  by  law,  and  before 
the  hearing  of  the  motion  a  certified  tran- 
script of  the  record  is  filed,  the  filing  thereof 
is  a  sufficient  answer  to  the  motion,  and  the 
motion  will  be  denied:  In  such  a  case  all 
that  is  essential  to  a  review  of  the  action  of 
the  trial  court  is  before  the  appellate  court. 
—Poole  V.  Grand  Circle  W.  O.  W..  17  Cal 
App.  229,  119  Pac.   201. 

144.  Same— ElTpct  of  dlsmtoiial  of  appeal 

from  a  Judgment  by  consent  is  to  affirm  the 
Judgment.—Spaeth    v.    Ocean    Park    Realty 
Mfrn.  &  Invest.  Co.,  16  Cal.  App.  329,  116  Pac 
980. 

145.  Fallare  to  llle  transcript  not  yroand 
for  dismissal,  when. — Failure  to  file  tran- 
script within  forty  days  not  ground  for 
dismissal  "where  there  is  a  proceeding  pend- 
ing for  the  settlement  of  a  bill  of  excep- 
tions or  statement  which  may  be  used  In 
support  of"  the  appeal,  regardless  of  all 
questions  as  to  whether  the  proceeding  for 

settlement    can    ultimately    avail    or    not 

Dernham    v.    Bagley,   161    Cal.    217.    90   pkc 
543. 

146.  Same^Pillnff  before  hearing— De- 
nlnl  of  motion.— Where  a  motion  is  noticed 
to  dismiss  an  appeal  for  a  failure  to  file  a 
transcript  of  the  Judgment-roll,  and  before 
the  hearing  of  the  motion  a  certified  tran« 
script  of  the  record  is  filed,  the  filing  titereof 
is  a  sufficient  answer  to  the  motion,  and  it 
will   be   denied.    In   such   case,  all   that   la 
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essential  to  a  review  of  the  action  of  the 
superior  court  is  before  this  court. — Poole 
▼-  Grand  Circle  W.  O.  W.»  17  Cal.  App.  229, 
119    Pac.  201. 


1-47.      Sainc*-Saine— Rnle   XV   of   anpreme 

. — The  appeal  will  not  be  dismissed 
'wbere.  within  seven  days  after  notice  of 
tbe  motion  and  before  the  hearing  thereof, 
tlie  appellant  causes  a  transcript  to  be  filed 
embracing:  the  papers  required. — ^Poole  v. 
6ra.nd  Circle  W.  O.  W.,  17  Cal.  App.  230, 
119    Pac.  201. 


Same  —  Inexcnsable  delay.  —  Where 
the  transcript  Is  not  filed  within  the  time 
specified  by  law,  and  none  Is  on  file  at  the 
time  the  notice  of  motion  to  dismiss  Is 
S-iven.  in  the  absence  of  a  showing  on 
the  part  of  the  appellant  excusingr  such  fail- 
ure to  file,  the  appeal  will  be  dismissed. — 
Gervais  v.  Joyce,  16  Cal.  App.  1S9.  114  Pac. 
409,  following  Buckley  v.  Althorf,  86  Cal. 
€43,  25  Pac.  134,  and  Tompkins  v.  Mont- 
ffomeryp   116  Cal.  122,  47  Pac.  1006. 

1-40.  Same  — •  Same  — •  Laeliea  la  procvriaK 
Mel^lement  of  peadlniT  statemeat. — Where 
the  appellant  has  been  sullty  of  such  a  degrree 
of  laches  In  procuring  the  settlement  of  a 
pending  statement  as  would  Justify  the  ap- 
pella.te  court  In  saylnsr  that  it  amounted 
practically  to  an  abandonment  of  the  ap- 
peal, the  point  should  be  urgred  In  the  trial 
court,  when  the  statement  comes  up  for 
•ettlement,  by  a  motion 'to  dismiss  the  pro- 
ceedinfiTs  on  account  of  the  failure  of  the 
Riovinsr  party  to  proceed  with  reasonable 
diliS'ence.  If  the  motion  is  denied,  or  re- 
spondent's objections  overruled,  they  can  be 
Incorporated  in  the  record,  and  the  action 
reviewed  on  the  appeal  from  the  order. — 
Curt  in  V.  Insrle,  156  Cal.  67,  99  Pac.  430. 


»— Nature  of  motloa  to  dlanUMi 
vsi^^r  mle< — A  motion  to  dismiss  an  appeal 
under  Rule  XV  of  the  supreme  court  may  be 
considered  as  an  objection  to  the  transcript, 
a,frectlnsr  the  appellant's  rigrht  to  be  heard, 
which  ifl  answered  by  the  flUngr  of  the  re- 
Quisite  transcript  before  the  objection  Is 
sustained. — Poole  v.  Grand  Circle  W.  O.  W., 
17  Ca,l.  App.  229,  119  Pac.  201. 

ITallnre  to  file  points  and  anthorlties 
tmrntTncHon  of  Rale  II. — ^Und^r  subdivi- 
sion 4  of  Rule  11  of  the  supreme  court,  the 
points  and  authorities  of  appellant  must  be 
filed  within  thirty  days  after  the  filing  of 
the  transcript,  unless  the  time  is  extended 
by  stipulation  or  order  of  court;  where  no 
extension  of  time  appears,  and  the  time  al- 
lowed hy  the  rule  has  elapsed  without  the 
fHinfr  of  any  points  and  authorities,  the  re- 
spondent Is  entitled,  on  motion  therefor,  to 
s.  dismissal  of  the  appeal. — Barnhart  v.  Con- 
ley,  17  CaL  App.  230,  119  Pac.  200. 

j^jp  to  polats  and  authorities  Keneraily, 
0^^   pars.  129-136,  this  note. 

1S2.  The  rule  requlringr  the  points  and 
authorities  of  the  respective  parties  to  be 
filed  within  a  specified  time  after  the  fllins 
at  the  transcript*  confers  rlgrhts  which  may 


be  enforced  by  litlgrants. — ^Barnhart  v.  Con- 
ley,  17  CaL  App.  230,  119  Pac.  200. 

15S.  Same  Salwieqaeat  HIIbk  not  reshrle- 
tloa  on  risht. — The  determination  of  re- 
spondent's rlgrht  to  dismiss  the  appeal,  after 
the  default  of  the  appellant,  is  controlled  by 
the  facts  existing  at  the  time  when  the 
notice  of  the  motion 'to  dismiss  Is  grlven;  the 
subsequent  filingr  of  points  and  authorities 
for  the  appellant  will  not  have  the  effect  to 
restrict  such  rl^ht. — Barnhart  v.  Conley,  17 
Cal.  App.  230,  119  Pac.  200. 

IM*  Old  method  of  appeal  — -  As  to  res- 
alatlons  of  Rale*  II  and  IV. — An  appeal 
taken  under  the  old  method  must  be  dis- 
missed for  failure  to  file  the  printed  tran- 
script within  the  time  prescribed  by  Rule 
II  of  the  supreme  court,  where  the  certifi- 
cate of  the  clerk  Is  made  setting  forth  the 
facts  required  by  Rule  IV  of  that  court.  It 
is  no  legral  excuse  that  the  attorney  for  the 
appellant  had  taken  a  former  appeal  un- 
der the  new  and  alternative  method  pre- 
scribed by  section  941b,  post,  and  relied 
upon  the  promise  of  the  clerk  to  certify  and 
transmit  within  the  time  required  by  law 
in  the  pendlner  fppeal. — Erving  v.  Napa 
Valley  Brewiner  Co.,  16  Cal.  App.  41,  116  Pac. 
331. 

165.  To  accept  such  an  excuse  as  a  legal 
Justification  for  appellant's  failure  to  com- 
ply with  the  rule  of  court  designed  to  ex- 
pedite and  facilitate  the  disposition  of 
causes  upon  their  merits,  would  be  to  dis- 
courage diligence  In  the  prosecution  of  ap- 
peals and  establish  a  precedent  that  might 
lead  to  vexatious  delays  in  the  future.— 
Ervlng  V.  Napa  Valley  Brewing  Co.,  16  CaL 
App.  41,  116  Pac.  381. 

156w  Same  —  Same  —  Laches  la  procnrtas 
•ettlemeat  of  statemeat  oa  motloa  for  ae^v 
trlsl«— The  question  as  to  whether  a  party 
has  been  guilty  of  laches  in  procuring  the 
settlement  of  a  statement,  after  having 
delivered  it  to  the  clerk  for  the  Judge,  as 
provided  by  subdivision  3,  section  669,  pos^ 
is  one  primarily  for  the  determination  of 
the  trial  court,  and  the  appellate  court 
should  not  be  called  upon  to  decide  it  upon 
a  motion  to  dismiss  the  appeal  for  failure 
to  file  the  transcript  In  time,  upon  the 
theory  that  the  extension  of  time  to  file  th6 
transcript  resulting  from  the  provisions  of 
Rule  II  is  only  available  to  the  party  who 
proceeds  with  diligeace  to  procure  the  set- 
tlement of  a  pending  statement. — Curtln  ▼. 
Ingle,  166  Cal.  67,  99  Pac.  430. 

157.  Same  ^Adverse  party''  —  Dismissal 
for  failare  to  serve. — An  appeal  will  not  be 
dismissed  for  failure  to  serve  an  Interested 
lienholder  with  notice  thereof,  where  it  can 
be  determined  as  to  the  parties  thereto 
properly  before  the  court  by  giving  such 
relief  as  the  record  warrants  and  providing 
expressly  that  the  Judgment  shall  in  no 
wise  affect  the  rights  or  interests  of  such 
lienholder. — Burnett  v.  Plercy,  149  Cal.  182, 
86  Pac.  603,  following  doctrine  in  Williams 
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V.   Santa  Clara  Min.  Assoc.;   66  Cal.   196,   6 
Pac.  85. 

A*  to  dlnmiiaml  of  appeal  for  failvre  to 
■erv-e  motice  oa  <HidTerae  party*"  see  par. 
167p  this  note. 

As  to  who  are  adverse  parties*  see  pars. 

268-283,  this  note. 

168.  Oa  aew  aad  alternative  metliod  of 
appeal— As  to  ffeaerally^ — In  the  absence  of 
a  rule  of  the  supreme  court  regulatlngr  the 
practice  upon  appeals  taken  under  the  new 
and  alternative  method  prescribed  in  sec- 
tions 953a,  963b  and  953c,  post,  an  appeal 
will  not  be  dismissed  merely  for  failure 
to  print  in  appellant's  brief  the  whole  por- 
tion of  the  record  upon  which  he  relies  for 
reversal,  where  the  only  point  involved  in 
the  appeal  is  that  the  court  erred  in  g>rant- 
ing:  a  nonsuit,  and  the  brief  contains  some 
evidence  and  correctly  refers  to  the  tran- 
script for  the  remainder,  and  discusses  fully 
the  questions  Involved,  which  could  not  im- 
pose much  extra  labor  on  the  appellate 
court  in  decldiniT  whether  the  trial  court 
erred  in  denying  the  motion.  It  would  not 
be  Just  to  dismiss  the  appeal  in  such  cases. 
— San  Joaquin  &  Kinffs  River  C.  A  Irr.  Co. 
V.  Stevinson,  16  Cal.  App.  285,  116  Pac.  378. 

159.  Where  appeal  is  taken  under  sec- 
tions 941a  and  941b,  post,  and  no  notice  of 
entry  of  Judgrment  was  given,  a  motion  to 
dismiss  the  appeal  will  be  denied,  where  the 
appeal  was  taken  within  six  months  of  the 
entry  of  Judgment, — Larson  v.  Larson.  16 
Cal.  App.  631,  116  Pac.  340. 

lOOi  Same— As  to  Rules  II  aad  V  not  be- 
ins  applleable. — Appeal  prosecuted  under 
new  and  alternative  method  not  subject  to 
Rules  II  and  V  of  the  supreme  court  as  to 
the  filing  of  the  transcript;  but  where  the 
right  to  prosecute  an  appeal  in  that  man- 
ner is  lost  for  failure  to  give  the  notice 
required  and  appellant  fails  to  file  the  tran- 
script within  the  time  fixed  by  the  rule  un- 
der the  old  method,  the  appeal  will  be  dis- 
missed.— Estate  of  Keating,  158  Cal.  Ill,  110 
Pac.  109. 

161.  The  appeal  will  not  be  dismissed  for 
fi^ilure  to  file  the  transcript  within  the  time 
prescribed  by  law,  where  the  appeal  is  by 
the  new  and  alternative  method,  and  such 
failure  was  owing  to  the  reporter's  refusal 
to  file  the  transcript  with  the  clerk,  not- 
withstanding the  appellant  neglected  to  en- 
force such  filing  within  a  reasonable  time 
by  proceeding  in  mandamus. — QJurlch  v. 
Fieg,  160  Cal.  334.  116  Pac.  745. 

19SL  Same— -Entry  of  Jadsment— Notlee  of 
not  fflven. — Appeal  taken  under  sections 
941a  and  941b,  post,  where  no  notice  of 
entry  of  Judgment  has  been  given,  a  motion 
to  dismiss  the  appeal  will  be  denied  where 
the  appeal  was  taken,  within  six  months 
after  the  entry  of  Judgment. — Larson  v. 
Larson.  16  Cal.  App.  631,  116  Pac.  340. 

163.  Same  —  Excnse  —  Reporter**  failure 
to  Hie  witb  elerk. — ^The  failure  to  file  the 
transcript  within  the  time  limited  by  law. 


owing  to  the  reporter's  refusal  to  file  it 
with  the  clerk  because  of  the  nonpayment 
of  his  fees,  will  not  warrant  a  dismissal  of 
the  appeal,  notwithstanding  the  appellant 
neglected  to  enforce  such  filing  within  a 
reasonable  time  by  a  proceeding  in  manda- 
mus against  the  reporter. — GJurich  v.  Fieg. 
160  Cal.  331,  116  Pac.  745. 

164.  Same    —    InsnHletent      trnnacript. — 

Where  on  an  attempted  appeal  from  a  Judg- 
ment the  only  papers  filed  In  the  appellate 
court,  as  constituting  the  record  on  appeal, 
consist  of  a  typewritten  transcript  of  the 
evidence  taken  at  the  trial,  certified  by  the 
trial  Judge  to  be  correct,  together  with  loose 
copies  of  the  complaint  and  answer,  at- 
tested by  the  clerk,  there  being  no  attempt 
by  the  appellant,  so  far  as  shown  by  the 
record,  to  comply  with  section  953a,  post, 
in  securing  a  proper  authentication  of  the 
requisite  papers  to  be  used  upon  such  ap- 
peal, the  appeal  will  be  dismissed. — ^Dyer 
Law  and  Col.  Co.  v.  Salisbury,  17  Cal.  App. 
393,  119  Pac.  947. 

165.  Same-^Nonconformity  of  transerlpt 
to  Rnlea  VII  and  VIII  of  the  supreme  court, 
being  the  ground  of  a  motion  to  dismiss  the 
appeal,  the  appeal  being  taken  under  the 
new  and  alternative  method  provided  in 
sections  953a.  963b  and  953c,  post,  motion 
will  be  denied  where  the  record  is  not  so 
voluminous  as  to  require  in  its  examination 
more  than  ordinary  labor. — Naylor  v. 
Adams,  15  Cal.  App.  548,  114  Pac.  997. 

166.  Ruling  against  dismissal  in  the 
above  instance  not  to  form  a  precedent  for 
any  future  case  showing  inexcusable 
breach  of  the  rules. — Naylor  v.  Adams.  15 
Cal.  App.  548,  114  Pac  997. 

167.  Same— Testimony  printed  In  the 
brief  not  enabling  the  court  to  comprehend 
the  points  In  the  case,  the  order  appealed 
from  must  of  necessity  be  afilrmed  upon  the 
ground  that  no  error  has  been  shown. — Es- 
tate of  McPhee.  166  Cal.  336,  342,  104  Pac 
455. 

168.  Whatever  motive  of  utility  or  econ- 
omy suggested  the  new  sections  regarding 
appeals  added  to  the  code  by  the  statute 
of  1907,  it  is  quite  clear  the  legislature  did 
not  intend  to  require  the  reviewing  court  to 
grope  through  an  unprlnted  transcription 
of  the  phonographic  report  of  the  trial  to 
find  the  testimony  and  documents  relied 
upon  by  the  parties,  or  that  it  would  be 
sufficient  compliance  with  the  statute  for 
the  parties  to  indicate  in  their  briefs  the 
portions  of  the  record  relied  upon  by  simply 
citing  the  pages  of  this  transcription  where 
such  portions  are  to  be  found.  This  is 
shown  by  the  closing  paragraph  of  this 
section. — Roussln  v.  Kirkpatrick,  8  Cal, 
App.   7,   8,  95   Pac.  1123. 

1<I».     Rehearing  —  Denied,    when. — ^Where 

the  court  had  dismissed  the  appeal  on  ino> 
tion  of  the  respondent,  a  petition  for  a  re- 
hearing of  the  order  of  dismissal  will  be 
denied  where  the  record  shows  that  the 
Judgment   was   entered   July   16,   1908.   that 
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thereafter  motions  were  made  to  set  aside  a 
default  and  vacate  the  judgrment  which 
were  finally  denied  June  13,  1910,  but  no 
appeal  was  taken  from  such  order;  the  only 
notice  of  appeal  being  from  the  Judgrment, 
and  made  long:  after  the  lapse  of  the  time 
within  which  the  same  could  be  made. — 
Sheehan  v.  Lapique.  16  Cal.  App.  617,  116 
Pac.  965. 

As  to  rehcarlBi;  generally*  see  par.  112, 
this  note. 

170.  Taken  or  perferred  too  late— Aa  to 
senernlly. — An  appeal  from  a  judgement 
taken  more  than  six  months  after  it  is  en- 
tered, is  too  late,  and  will  be  dismissed. — 
Hell  man  v.  Longrley,  164  Cal.  78,  97  Pac.  17; 
Allen  V.  Allen,  169  Cal.  198,  113  Pac.  160; 
Sheehan  v.  Lapique,  16  Cal.  App.  617,  116 
Pac  966;  Bennett  v.  Potter,  16  Cal.  App.  183. 


Am  to  dlamlsaal  of  appeal  taken  or  notice 
lore   than   atz   ntontha   after  Judgr- 

U  see  pars.  170-172,  this  note. 


171.  Appeal  from  an  order  denying:  a  mo- 
tion for  a  new  trial  taken  sixty-one  days 
after  entry,  will  be  dismissed  on  the  ground 
that  the  appellate  court  is  without  Juris- 
diction to  entertain  these  appeals. — ^Hell- 
man  V.  Longrley,  164  Cal.  78,  97  Pac.  17. 


Sane— Failure   to   file   transerlpt   In 

-Where  the  transcript  upon  appeal 
was  not  filed  within  the  forty  days  required 
after  the  appeal  was  perfected,  and  was  not 
on  file  when  the  notice  of  motion  to  dis- 
miss the  appeal  was  griven,  assumingr  that 
facta  migrht  exist  which  would  excuse  the 
default,  no  such  excuse  was  made  to  appear 
by  an  affidavit  of  appellant's  attorney  that 
he  left  the  transcript  with  respondent's  at- 
torney for  examination,  before  certifying^  to 
its  correctness,  that  it  was  returned  to  his 
office  in  ample  time  to  file  the  same,  and 
that  appellant's  attorney,  througrh  inadver- 
tence and  neglect,  overlooked  the  time  for 
nUng  the  same;  and  respondent  is  entitled 
to  have  the  appeal  dismissed. — Qervais  v. 
Joyce,  16  Cal.  App.  189,  114  Pac.  406. 

ITS.  Same-^Same— Attdavlt  of  nterlta  eo- 
■eatlal. — If  rules  similar  to  those  grovernins 
applications  for  relief  under  section  473, 
ante,  are  to  be  applied  in  the  appellate 
court,  the  party  asking:  relief  from  his  de- 
fault must  at  least  show  that  he  has  con- 
sulted counsel,  and  has  been  advised  by 
them  that  he  has  reasonable  grrounds  to  ex- 
pect a  reversal  if  the  appeal  is  heard  upon 
ita  merits. — Ervingr  v.  Napa  Valley  Brewing: 
Co.,  1ft  Cal.  App.  41,  116  Pac  381. 

174.  The  appellant  here  stands  contend- 
ing merely  Yor  the  technical  rigrht  of  appeal, 
not  even  the  attorney  in  his  affidavit  inti- 
mating that  he  believes  there  is  any  merit 
in  the  appeal. — Ervingr  v.  Napa  Valley  Brew- 
ing Co..  16  Cal.  App.  41,  116  Pac.  881. 

IV.      TRAJ^SPER   OP   CAUSE— REQUISITE 

PROCEEDINGS. 


Am  t9  awperaedeas 
post,  fi  949  and  note. 
C.C.P.— 132 


see 


As  to  nndcrtakinar  on  appeal*  see,  post, 
S§  942,   946,   947  and   notes. 

ITS.  In  sreneral— Coastrnction. — The  pro- 
visions of  section  941,  post,  and  the  suc- 
ceeding: sections  with  regrard  to  taking:  ap- 
peals does  not  repeal  the  old  method  and 
it  is  sufficient  if  an  appeal  is  perfected  un- 
der either  method  and  thus  an  appeal  is 
perfected  by  the  filing:  of  a  notice  of  appeal 
which  is  sufficient  under  the  new  method, 
althougrh  no  sufficient  undertaking:  under 
the  old  method  was  filed. — Russell  v.  Banks, 
11  Cal.  App.  460,  461,  106  Pac.  261. 

176.  The  taking:  of  appeal  under  section 
941,  post,  and  the  succeeding:  sections  does 
not  dispense  with  the  necessity  of  comply- 
ing: with  the  statutory  provisions  for  the 
preparation  of  bills  of  exceptions,  etc.,  to 
be  used  on  the  appeal  or  to  dispense  with 
the  g:iving:  of  notice  to  adverse  parties  of 
intention  to  move  for  new  trial  or  of  set- 
tlement of  bill  of  exceptions,  etc.,  and  ap- 
pealing: party  must  comply  with  the  statute 
in  this  respect  or  his  bill  of  exceptions  can 
not  be  reviewed  or  considered. — Ford  v. 
Braslan  Seed  Growers  Co.,  10  Cal.  App.  762, 
766,  103  Pac  946. 

177.  Appeal  from  Judg:ment  under  the 
provisions  of  section  941,  post,  and  the  suc- 
ceeding sections  upon  filing:  of  a  notice  of 
appeal  without  service  bring:s  up  for  review 
the  Judg:ment  and  whatever  is  properly  part 
of  the  judg:ment-roll,  and  an  appeal  from  an 
order  bring:s  up  the  order  for  the  sections 
refer  to  orders  as  well  as  to  judg:ments. — 
Ford  V.  Braslan  Seed  Growers  Co.,  10  Cal. 
App.  762,  766,  108  Pac.  946. 

178.  Same— Method  of  perfectlaii:  appeal 
^Preparation  of  transerlpt* — The  supreme 
court  has  jurisdiction  of  appeal  taken  un- 
der the  provisions  of  section  940,  post, 
whether  the  transcript  is  prepared  and  filed 
as  provided  by  the  rules  of  the  supreme 
court,  or  under  sections  963a,  et  seq.,  post, 
and  its  jurisdiction  is  not  ousted  by  the 
preparation  of  the  transcript  by  either 
method. — ^Lang:  v.  Lilley  &  Thurston  Co.,  161 
Cal.  297,  119  Pac  100. 

170*  San&»~ProeecdlnKS  to  perfect  appeal 
-—Generally. — Statutes  providing:  for  ap- 
peals should  be  liberally  construed  and  ap- 
plied, and  only  a  substantial  departure  from 
the  rules  thus  laid  down,  or  from  the  rules 
relating  to  and  regulating:  the  appellate 
practice  and  procedure,  should  be  held 
sufficient  to  deprive  a  litigant  of  the  right 
to  have  the  merits  of  his  cause  reviewed  by 
the  courts  of  last  resort. — Jaques  v.  Yuba 
County  Supervisors,  22  Cal.  App.  627,  136 
Pac.  686. 

180.  An  appeal  taken  from  a  Judgment 
on  the  judgment-roll  alone  need  not  be 
prosecuted  under  the  old  method. — Jaques 
V.  Yuba  County  Supervisors,  22  Cal.  App. 
627.  136  Pac.  686. 

181.  Sani^— Same— In  caae  of  superinten- 
dent of  banksw — ^Mandamus  will  not  lie  to 
compel    the    superior    court    to    direct    the 
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aos.  Sane— Same— Notice  to  clerk  to  pre- 
pare transcript  must  be  ffiven  within  ten 
days  after  the  filing  of  the  notice  of  ap- 
peal, and  where  no  such  notice  is  ^Iven, 
there  is  no  provision  for  the  transcript  and 
the  appeal  will  be  dismii^sed. — Estate  of 
Keating,  158  Cal.  109.  110  Pac.  109. 

Aa  to  sItIbs  of  notice  JnrladlctloBal»  see 

pars.  186-188,  this  note. 

a09.  Same  ^  Same  ^  Probate  order*  In- 
eluded. — Probate  orders  are,  by  the  express 
terms  of  this  section,  brought  within  its 
provisions. — Estate  of  MePhee,  164  Cal.  892, 
97  Pac.  878. 

210.  Same— Conatitntlonallty— ^*Dne  proc- 
eaa  of  law.** — The  act  adding:  section  963a, 
post,  and  the  two  following:  sections  is  not 
unconstitutional  as  being:  violative  of  sec- 
tion 24  of  article  IV  of  the  constitution. — 
Estate  of  McPhee,  154  Cal.  390,  97  Pac.  878. 

See,  also,  pars.  240,  287,  this  note. 

211.  The  method  of  appeal  provided  by 
section  941a,  post,  and  the  succeeding:  sec- 
tions is  not  violative  of  the  constitutional 
provisions  requiring  "due  process  of  law" 
in  that  it  does  not  provide  for  service  of  no- 
tice of  appeal.  An  appeal  is  purely  a  crea- 
ture of  the  statute  and  the  right  thereto 
may  be  g:lven  or  withheld  as  the  leg:isla- 
ture  may  see  fit  or  may  be  g:ranted  under 
such  terms  and  conditions  as  to  notice  the 
g:lving:  of  undertaking:s  as  it  may  see  fit  to 
prescribe. — Estate  of  McPhee,  154  Cal.  385, 
390.  97  Pac.  878. 


by  implication  repeal  that  section. — ^Lane  r. 
Tanner.  166  Cal.  135,  187,  108  Pac.  846. 


212^  Same— Time  of  taklns^Aa  to  «:•■«'- 
allXd — The  provisions  of  section  941b,  post, 
dealing:  with  the  new  and  alternative 
method  of  appeal,  are  also  applicable  to  an 
appeal  assumed  to  be  taken  under  the  older 
method,  and  in  order  that  the  time  within 
which  an  appeal  must  be  taken  shall  com- 
mence to  run,  appellant  must  be  g:iven  no- 
tice of  the  entry  of  the  judgment  or  order. — 
Union  Lumber  Co.  v.  Sunset  Road  Oil  Co., 
17  Cal.  App.  462.  120  Pac.  44. 

213.  Under  section  941b.  post,  which  pre- 
scribes a  new  method  of  appealing  by  name, 
the  appeal  must  be  taken  within  sixty  days 
after  the  notice  of  entry  of  judgment,  or,  if 
no  notice  thereof  be  given,  not  later  than 
six  months  after  the  entry  of  such  judg- 
ment. Hence,  where  the  appeal  from  the 
judgment  was  not  taken  until  fifteen 
months  after  the  entry  of  said  judgment, 
such  appeal  must  be  dismissed. — Cook  v. 
Suburban  Realty  Co.,  20  Cal.  App.  638,  129 
Pac.  801,  802. 

214.  Sante  ^  Sante  ~—  In    probate   matter* 

is  not  enlarged  by  sections  941a  et  seq., 
post,  but  such  appeals  are  governed  by  the 
provisions  of  sections  1714  and  1716,  post. — 
Estate  of  Dunphy.  168  Cal.  1,  109  Pac.  627. 

216.  The  enactment  of  section  941a, 
post,  did  not  affect  the  limitation  of  the 
time  for  taking  appeals  in  probate  and 
matters  prescribed  In  section  1716,  post,  nor 


21«.  Same  —  Same— ^Notice  •€  entry  of 
Jndvment  or  order^Aa  to  AUng* — ^Notice  of 
entry  of  judgment  or  order  shall  be  filed 
or  put  of  record.  The  statute  does  not 
direct.  In  the  orderly  course  of  procedure, 
it  should  be  filed  even  if  the  statute  does 
not  direct  it. — Fobs  v.  Johnstone,  168  Cal. 
119,  110  Pac.  294. 

217.  In  the  absence  of  any  evidence  of 
notice  to  appellant  furnished  by  the  record, 
the  burden  is  upon  the  respondent  to  show 
that  a  notice  of  the  entry  of  the  judgment 
or  order  has  been  given,  and  the  time 
thereof.  Where,  in  this  case,  there  appears 
nothing  in  the  record  from  which  it  can  be 
determined  whether  any  notice  was  ever 
given  of  the  order  of  the  court  denying 
appellant's  motion  for  a  new  trial,  the  ap- 
peal therefrom  must  be  treated  as  having 
been  regularly  taken,  and  in  time. — ^Unlon 
Lumber  Co.  v.  Sunset  Road  Oil  Co..  17  CaL 
App.  460,  120  Pac.  44. 

218.  Where  an  appeal  is  taken  from  the 
judgment  within  six  months  after  the  entry 
of  the  judgment,  under  the  new  or  alter- 
native method  provided  in  sections  941a  and 
941b,  post,  and  the  record  does  not  disclose 
that  any  notice  of  the  entry  of  the  judgment 
has  been  served,  the  appeal  appears  to  have 
been  taken  in  due  time;  and  the  appellant 
is  entitled,  under  section  941c,  post,  to  have 
a  review  of  the  sufficiency  of  the  evidence 
to  support  a  finding,  with  the  same  effect 
as  Is  provided  in  case  of  an  appeal  taken 
under  section  939,  post,  of  such  code,  within 
sixty  days  after  the  entry  of  the  judgment. 
— Brown  v.  Coffee,  17  Cal.  App.  381,  121  Pac. 
809. 

219.  The  sole  purpose  of  the  notice  of 
entry  of  the  judgment  or  order  is  to  mark 
the  beginning  of  the  period  limited  for  tak- 
ing an  appeal.  When  such  notice  is  given 
the  appellant  could  make  the  transcript 
show  jurisdiction  by  inserting  a  copy  of  it 
with  an  admission  of  service  and  of  the 
certificate  of  filing  if  it  is  on  file.  But  If 
none  Is  given  and  the  appeal  is  taken  more 
than  sixty  days  after  the  entry,  the  appel- 
lant can  make  no  showing  of  record  on  the 
subject,  and  can  prove  that  his  appeal  is 
timely  only  by  filing  with  the  transcript  an 
affidavit  that  no  notice  of  entry  has  been 
served.  In  the  absence  of  notice,  the  stat- 
ute fixes  the  arbitrary  limit  at  six  months 
from  the  time  of  the  entry.  Jurisdiction  of 
such  appeals  taken  prior  to  that  time  and 
after  sixty  days  from  the  entry  must  there- 
fore depend  upon  matters  not  required  to 
be  of  record.  In  these  circumstances,  it 
seems  that  the  better  rule  Is  to  require  the 
respondent  if  he  desires  to  raise  the  ques- 
tion to  support  his  claim  by  affidavit  or 
other  evidence  showing  service  of  the  re- 
quired notice  of  entry  of  the  order  ap- 
pealed from  and  the  date  of  such  service. 

Foss  V.  Johnstone,  168  Cal.  119,  110  Pac.  2»4. 
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le  »-  Saaic  — •  Appeal 
mm^w  trial  order. — Notice  not  required  in 
casa  of  appeal  from  new  trial  order. — Bell 
T.  Staacke,  148  Cal.  405»  83  Pac.  245. 


II.  8aif>  Same  —  Same  —  Burden  upon 
ip«Bdeat  to  ahow  BerTlce. — In  the  absence 
of  any  evidence  of  a  notice  to  appellant 
furnished  by  the  record,  the  burden  is  on 
the  respondent  to  show  that  notice  of  the 
entry  of  judgement  or  order  was  erl^en,  and 
the  time  thereof;  and  on  his  failure  to  do  so, 
the  appeal  must  be  treated  as  having  been 
regrularly  taken,  and  In  time. — Union  Lum- 
ber Co.  V.  Sunset  Road  Oil  Co.,  17  Cal.  App. 
460.  120  Pac  44. 

222.  Where  the  respondent  on  appeal 
from  the  Judgrment  to  the  district  court  of 
appeal  objects  to  any  review  or  considera- 
tion of  the  evidence  on  the  grround  that 
the  appeal  had  not  been  taken  within  sixty 
days  after  notice  of  the  entry  of  the  judgr- 
ment, it  is  his  duty  to  furnish  proof  of  the 
service  of  the  notice  to  that  court,  which 
would  have  prevented  a  review  of  the  evi- 
dence on  such  appeal.  (By  the  court  in 
bank,  on  petition  for  rehearingr.) — Brown  v. 
Coffee,  17  Cal.  App.  881.  121  Pac.  809. 

223.  Where  an  appeal  from  a  judgment 
only  is  taken  under  the  new  or  alternative 
method,  sections  941a  and  941c,  post,  the 
question  of  the  evidence  to  support  the  flnd- 
ingra  can  be  reviewed,  where  the  appeal  was 
taken  ''within  sixty  days  after  notice  of 
entry  of  Judgrment,"  and  there  is  no  evi- 
dence in  the  record  of  any  notice  of  the  ren- 
dition of  the  Judgment  having  been  served 
on  the  defendant. — Rossi  v.  Beaulieu  Vine- 
yard, 20  Cal.  App.  770,  130  Pac.  201,  208. 

Saoae— Same-^Same— Iiimitation     of 

— ^Where  a  party  wishes  to  take  ad- 
vantage of  the  fact  that  notice  of  the  entry 
of  the  Judgment  was  served,  for  the  pur- 
pose of  preventing  a  consideration  of  the 
evidence  on  appeal  from  the  Judgment 
taken  more  than  sixty  days  after  its  entry, 
he  must  show  that  such  notice  was  served 
more  than  sixty  days  before  the  taking  of 
such  appeal.  Otherwise  the  appeal  will  be 
considered  as  having  been  taken  under  sec- 
tions 941a,  941b  and  941c,  post.  In  such  a 
case,  by  the  provisions  of  sections  941b  and 
941c,  post,  the  sufficiency  of  the  evidence  is 
reviewable  in  the  same  manner  as  if  the 
appeal  had  been  taken  within  sixty  days 
of  the  entry  of  the  Judgment  under  sec- 
tion 939,  post. — ^Dennis  v.  Gordon,  168  Cal. 
427,  12S  Pac.  1068. 

Same— Same  ^  Saate  ^  Necessity    of 

—Where  there  is  nothing  in  the  rec- 
ord from  which  the  appellate  court  can  de- 
termine whether  any  notice  of  entry  of 
Judgment  or  order  was  given,  the  appeal 
will  be  treated  as  regularly  taken,  and  in 
time. — ^Union  Lumber  Co.  v.  Sunset  Road 
Oil  Co.,  17  Cal.  App.  462,  120  Pac.  44. 

Same— Same -— Same  ^  Relief  of  re- 
it  «f<er  Jndinaent*  not  alloweil. — If 
the  respondent  desires  relief  after  judg- 
ment  in  the   district  court  of  appeal  from 


the  consequences  of  his  omission  to  ^supply 
proof  of  a  service  of  the  notice  of  entry  of 
the  Judgment,  which  he  offers  upon  a  peti- 
tion for  rehearing  in  bank,  he  should  have 
sought  that  relief  in  the  district  court  of 
appeal  having  original  jurisdiction  of  the 
appeal,  and  of  all  questions  essential  to  its 
decision;  and  the  court  in  bank  can  not 
sanction  such  Irregular  practice.  (By  the 
court  in  bank  on  petition  for  rehearing.) — 
Brown  v.  Coffee,  17  Cal.  App.  381,  121  Pac. 
309. 

227.  Same— Same— Right  of  attorney  of 
record  of  deceased  person  to  take  an  ap- 
peal is  limited  to  the  period  prior  to  the 
appointment  of  a  personal  representative 
of  the  decedent  and  ceases  when  such  ap- 
pointment is  made. — Deiter  v.  Kiser,  158 
Cal.  259,  110  Cal.  921,  922. 

228.  Sanae— The  transcript  on  appeal—- 
Old  ntethod  of  appeaL — Affidavit  of  appel- 
lant that  transcript  Is  in  all  respects  true 
and  correct  can  not  take  the  place  of  the 
certificate  of  the  clerk  or  stipulation  of  the 
attorneys,  without  which  the  proceedings 
can  not  be  reviewed  on  appeal. — Snipslc  Co. 
V.  Riverside  Music  Co.,  6  Cal.  App.  115,  91 
Pac.  747. 


As  to  mode  of  preparation  of  transcript 
on  appeal,  and  the  giving  of  appellate  court 
Jurisdiction  thereunder,  see  par.  178,  this 
note. 


Same— Same  -«  Same  -«  Filing  tran- 
script—Change of  venne-^Appeal  front  or- 
der.— Pendency  of  appeal  from  order  deny- 
ing the  motion  for  change  of  venue,  prepar- 
ation of  bill  of  exceptions  thereon  and 
intention  of  counsel  to  move  the  appellate 
court  that  the  same  be  Incorporated  in  a 
transcript  on  appeal  from  Judgment,  does 
not  excuse  failure  to  file  transcript  on  ap- 
peal from  the  judgment  within  the  time 
prescribed,  and  appeal  from  the  Judgment 
may  be  dismissed  for  failure  to  file  such 
transcript. — ^Union  Lumber  Co.  v.  Metropo- 
lis Const.  Co.,  13  Cal.  App.  584,  586,  110  Pac. 
329. 


280.  Same — Same — Same  —  Same  —  Delay 
Inexcusable  —  Dismissal  of  appeals — Where 
the  delay  of  upwards  of  two  years  in  the 
filing  of  the  transcript,  after  the  perfecting 
of  the  appeal,  was  due  to  the  negligent  in- 
attention of  appellant's  attorneys  in  ob- 
taining a  restoration  of  the  record  of  the 
order  appealed  from,  under  the  act  of  June 
16,  1906,  such  delay  is  held  to  warrant  dis- 
missal of  the  appeal. — Estate  of  Heywood, 
154  Cal.  315,  97  Pac.  825. 

As  to  dismissal  of  appeal  for  delay  In  fil- 
ing transcript,  see  pars.  141-150,  this  note. 

281.  Sanae— Same  Same— Same— Divorce 
action. — In  an  action  for  divorce  where  the 
wife  shows  she  is  unable  to  pay  the  costs 
of  printing  the  transcript  and  has  an  appeal 
pending  from  her  motion  to  compel  the  re- 
spondent to  pay  her  money  for  the  same, 
the  appeal  from  the  judgment  will  not  be 
dismissed  for  failure  to  file  the  transcript 
pending    the    determination    of   the    appeal 
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from  the  order. — Robinson  v.  Robinson,  158 
Cal.  App.  117,  110  Pac.  112. 

232.  Same— Same— Same  ^  Same  -«  Uader 
Rale  II. — ^The  forty-day  period  within 
which,  under  the  provisions  of  Rule  II,  the 
transcript  must  be  filed,  does  not  commence 
to  run  until  the  settled  or  authenticated 
bill  or  statement  has  been  filed;  and  this 
includes  any  proceeding,  looking:  to  the  set- 
tlement of  such  a  bill,  actually  inaugurated 
and  pending:  undisposed  of,  and  not  aban- 
doned, regardless  of  all  questions  as  to 
whether  the  proceeding:  can  ultimately  avail 
and  the  bill  be  leg:ally  settled. — Dernham 
V.  Bagley,  151  Cal.  217,  90  Pac.  543. 

Aa  to  requirement  that  tranacrtpt  ahall 
comply  with  the  rule*  of  the  aapreme  court, 

see  Part  VIII,  this  note. 

28S.  Same— Same^Same— Same  Saaae— 
PendlBV  aetttemeBt  of  bill  or  atatemeat^-^ 

In  order  to  come  within  the  operation  of 
the  rule,  the  bill  or  statement,  settlement 
of  which  is  pending  undisposed  of,  must  be 
one  that  may  be  used  on  the  appe&l. — Dern- 
ham V.  Bagley,  151  Cal.  219,  90  Pac.  643. 

284.  Same— Saate-^New  aad  alternattve 
method  of  appeal^Aa  to  srenerally. — A  tran- 
script of  the  testimony  and  proceedings  pre- 
pared under  section  953a,  post,  in  lieu  of  a 
bill  of  exceptions  must  be  settled  and  al- 
lowed by  the  Judge  and  certified  by  him  to 
be  correct,  to  constitute  an  available  rec- 
ord on  appeal. — Williams  v.  Lane,  158  Cal. 
40.  109  Pac.  87S. 

235.  The  method  of  preparing  and  filing 
a  transcript  hereunder  is  independent  of 
the  method  of  perfecting  the  appeal  under 
the  provisions  of  sections  941  and  941a, 
et  seq.,  post;  and  the  method  provided  un- 
der section  953a,  post,  and  the  two  following 
sections  may  be  adopted,  whether  the  ap- 
peal is  perfected  under  the  old  or  the  new 
method;  and  conversely,  whether  perfected 
under  the  new  or  old  method,  the  transcript 
may  be  prepared  and  filed  under  either 
method,  at  will. — ^Lang  v.  Lilley  &  Thur- 
ston Co.,  161  Cal.  296,  119  Pac.  100. 

2861  Saaie-^Same— Saate— Not  aa  to  cor* 
rectneaa. — The  new  method  of  preparing 
records  on  appeal,  as  provided  by  sections 
953a,  958b  and  95Sc,  post,  does  not  require 
or  authorize  the  Judge  to  certify  to  the  cor- 
rectness of  any  papers  except  such  as  form 
part  of  a  transcript  designed  to  take  the 
place  of  a  bill  of  exceptions. — ^Knoch  v. 
Haizlip,  168  Cal.  20,  22,  124  Pac  997. 

287.  Same— Same— Sam^—EvldeBce— -Can 
not    be    conaldered    by    the    appellate    court 

upon  appeals  taken  under  section  941a, 
post,  unless  contained  in  a  transcript  as 
provided  by  section  953a,  post,  or  a  state- 
ment or  bill  of  exceptions  properly  au- 
thenticated.— ^Lane  v.  Tanner,  156  Cal.  186, 
137,  103  Pac  846. 
See  para.  462-464,  this  note. 

288w  Same-^Saate-^Same— Notice  of  ea- 
try  of  Judgment. — Upon  an  appeal  from  a 
Judgment  against  the  plaintiff  in  an  action 


for  services  taken  under  the  alternative 
method,  where  the  respondent  objected  to 
the  transcript  because  the  notice  of  the 
entry  of  the  Judgment  under  section  953a, 
post,  is  not  presented  on  time,  it  is  held 
that  where  the  notice  given  was  a  ques- 
tion "of  fact,  to  be  determined  by  the  Judge 
to  whom  the  transcript  was  given  for  cer- 
tification, and  if  the  respondent  wished  to 
object  to  its  authentication,  he  should  have 
presented  the  matter  upon  a  bill  of  excep- 
tions.— Hecker  v.  Baker,  19  Cal.  App.  667. 
668.  127  Pac.  664. 

See  pars.  216-226,  this  note. 

239.  Same-^Saate-^SanBe-^Preparatlon  of 
transcrlpt^Aa    to    senerally* — The    act    of 

1907  (Stats.  1907,  p.  763)  providing,  by  sec- 
tion 941a,  post,  and  the  two  following  sec- 
tions, a  new  and  alternative  method  of 
perfecting  an  appeal,  ia  entirely  indepen- 
dent of  the  act  (Stats.  1907,  p.  750)  pro- 
viding a  new  and  alternative  method  of 
preparing  a  transcript  on  appeal;  and  af- 
ter an  appeal  has  been  perfected  hereunder, 
the  transcript  may  be  prepared  by  printing 
and  filing  the  same  under  the  provisions  of 
the  rules  of  the  supreme  court,  or  a  type- 
written transcript  may  be  prepared  in  the 
manner  prescribed  under  sections  968a, 
et  seq.,  post. — Lang  v.  Lilley  &  Thurston 
Co.,  161  Cal.  296,  119  Pac.  100. 

240.  Same — Same  — -  Same  -^  CoaatltvtioM- 
allty  of  method  of. — The  provisions  relating 
to  the  preparation  of  a  transcript  un- 
der the  new  and  alternative  method  of  ap- 
peal are  not  unconstitutional  because  of 
the  omission  to  make  provision  for  service 
of  the  notice  filed  with  the  clerk,  that  ap- 
pellant intends  to  appeal,  etc. — Estate  of 
McPhee.  154  Cal.  891,  97  Pac.  391,  878. 

See,  also,  pars.  210,  211,  287,  this  note. 

241.  Same— Saate-^Sante -— Order  on  bbo- 
tlon  to  change  place  of  trial-— Rnlea  of  court. 

— Such  a  motion  being  heard,  at  least  in 
part,  on  affidavits,  to  perfect  an  appeal  from 
the  order,  attempted  under  the  new  and  al- 
ternative method  of  appeal  by  a  notice  aa 
required  by  section  941b,  post,  it  Is  neces- 
sary to  follow  up  such  a  notice  by  the 
method  prescribed  in  sections  963a,  et  seq., 
post,  or  by  that  prescribed  by  Rule  XXIX 
of  the  supreme  court;  and  where  the  ap- 
pellant did  neither,  the  ordinary  practice 
would  be  dismissal  of  the  appeal  for  w^ant 
of  a  proper  transcript,  or  an  affirmance 
for  the  same  reason,  but  Jurisdiction  havlnir 
been  acquired  by  the  notice,  under  the  no- 
tice prescribed  by  section  941b,  post,  the 
order  will  be  affirmed  for  lack  of  a  record 
showing  error. — ^Hibernia  Sav.  &  Ia  Soc.  -v. 
Doran,  161  Cal.  119,  118  Pac  626. 


242.  Saote  —  Same  — •  EiZceptlon  to 
ciency  of  anretlea  On  appeal  to  enpertor 
conrt. — Where  upon  appeal  from  a  justices' 
court  to  the  superior  court  the  respondent 
excepted  to  the  sufficiency  of  the  sureties 
upon  the  appeal  bond,  and  the  appellant 
gave  notice  of  Justification  of  the  sureties 
and   of  the   time   set   therefor,   which    iiras 
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more  than  five  days  after  the  service  of  the 
notice  of  exception,  such  delayed  notice  was 
ineffectual  to  confer  Jurisdiction  of  the  ap- 
peal upon  the  superior  court,  and  upon  its 
dismissal  of  the  appeal  a  writ  of  review  will 
not  lie  to  annul  its  action. — Randall  v.  Su- 
perior Court,  19  Cal.  App.  184,  124  Pac.  1058. 

MS.  Same — Same — Same--Jnstlllc«tloii  of 
msretlce  on  appeal  bond^Notlee  of. — Where 
a  notice  for  the  Justiflcation  of  the  sureties 
on  an  appeal  bond  and  the  time  set  therefor 
is  more  than  five  days  after  service  of  the 
notice  of  exception,  this  is  beyond  the  time 
authorised  by  statute,  and  such  notice  is 
ineffectual  to  preserve  the  rigrhts  of  the 
parties  upon  the  appeal. — Randall  v.  Su- 
perior Court,  19  Cal.  App.  184,  124  Pac.  1058. 

Notice  of  appeal— Old  method  of  ap- 
[n  veaeral-— Aa  to  aeeeaslty  for  serr- 

of. — In  order  to  confer  jurisdiction  upon 
the  appellate  court,  all  parties  to  the  con- 
troversy, whose  interests  would  be  injuri- 
ously affected  by  a  reversal  of  the  Judir- 
ment,  must  be  served  with  notice  of  the 
appeal. — Mannix  v.  Tryon,  152  Cal.  88,  91 
Pac.  983. 

Aa  to  parties  entitled  to  notlee,  see  notes 
13  Ann.  Cas.  181;  21  Ann.  Cas.  1277. 

Aa  to  time  for  flllas  notice*  see  note  9 
Ann.  Caa.  781. 

245.  Prior  to  amendment  of  1907  the  no- 
tice of  appeal  was  required  to  be  served  as 
well  as  flled  sixty  days  after  the  entry  of 
an  order  and  notice  flled  but  not  served 
within  that  time  was  not  sufficient  to  con- 
fer jurisdiction  upon  the  appellate  court.—- 
Davey  v.  Mulroy,  7  Cal.  App.  1,  6,  98  Pac 
2S7 ;  Carr  ▼.  Stern,  17  Cal.  App.  401,  120  Pac. 
35. 

246.  Prior  to  the  adoption  of  the  new  and 
alternative  method  of  appeal,  the  plaintiff 
who  appealed  from  a  Judgrnient  dismissing 
his  complaint  under  the  McEnerney  Act  to 
quiet  title,  as  against  certain  defendants 
who  appeared  therein,  was  not  required  to 
serve  notice  of  appeal  upon  all  the  world, 
but  only  upon  those  who  appeared  from  the 
record  to  be  adverse,  that  is,  those  who 
personally  appeared. — ^Potrero  Neuvo  Land 
Co.  T.  All  Persons,  165  Cal.  877,  101  Pac.  12. 

94lg»  Sasae— Same— Sane  -—  Addreaa* — ^Not 
neceaaary;  but  If  used  limits  the  notice. 
Thus,  irhere  addressed  to  an  attorney  of 
heirs  wbo  were  petitioners  for  distribution, 
an  admission  of  service  by  such  attorney 
binds  only  such  heirs,  and  does  not  bind 
otliers  represented  by  the  same  attorney. — 
Estate  of  PendergUst,  143  Cal.  187,  76  Pac. 
»62;  also,  Burnett  v.  Piercy,  149  Cal.  182,  86 
603. 

Same— Sasie— San&e  —  Admission  of 
of^ — An  attorney  for  several  adverse 
parties  to  an  appeal,  may  limit  his  admis- 
sion of  service  to  one  or  more,  and  when 
tbis  Is  done  such  admission  of  service  can 
not  bind  the  parties  omitted  therefrom. — 
Bomett  ▼.  Piercy,  149  Cal.  182,  86  Pac.  608, 
following  doctrine  in  Estate  of  Pendersrast, 
143  Cal    188,  76  Pac  962. 


249.  Same  ^  Same  ^  Same  -^  Death  of  an 
adverse  party  does  not  obviate  the  neces- 
sity of  service  of  the  notice,  but  such  serv- 
ice must  be  made  upon  the  personal  repre- 
sentative of  the  deceased,  and  failure  to 
make  such  service  within  the  statutory  time 
results  in  the  loss  of  the  right  of  appeal. — 
Bell  V.  San  Francisco  Sav.  Union,  158  Cal. 
70,  94  Pac.  226. 

250.  The  death  of  an  adverse  party  to 
such  an  appeal,  terminates  the  authority  of 
his  attorney,  and  service  of  the  notice  of 
appeal  upon  such  attorney  is  not  effectual, 
so  far  as  his  interests  are  concerned. — Bell 
V.  San  Francisco  Sav.  Union,  158  Cal.  69,  94 
Pac.  225. 


slty  of  service  of  on  personal  representa- 
tive.— If  the  appellant  is  unable  to  procure 
the  appointment  of  a  personal  representa- 
tive and  to  serve  the  same  within  the  statu- 
tory time,  his  appeal  is  lost. — ^Bell  v.  San 
Francisco  Sav.  Union,  158  Cal.  70,  94  Pac. 
225. 


262.  Same— Same — Same— Delay  In  st^- 
IniT* — ^Where  the  notice  of  appeal  was  from 
a  Judgment  and  an  order  denying  a  new 
trial,  and  more  than  six  months  had  elapsed 
after  entry  of  the  Judgment,  the  appeal 
therefrom  can  not  be  considered. — Chase  v. 
Holmes,  19  Cal.  App.  670,  127  Pac.  662. 


Same  Same  Same »-  Dismissal  for 
failure  to  serve  adverse  party* — ^The  ques- 
tion as  to  whether  the  party  not  served  is 
"adverse"  within  the  meaning  of  section 
940,  post,  is  to  be  determined  from  an  exam- 
ination of  the  record  itself,  and  an  affidavit 
dehors  such  record  can  not  be  considered.-* 
Bell  V.  San  Francisco  Sav.  Union,  168  CaL 
78,  94  Pac.  225. 

As  to  dismissal  generally*  see  Part  III, 
this  note. 

254.  The  supreme  court  necessarily  de- 
termined that  a  co-defendant  was  an  ad- 
verse party,  within  the  meaning  of  section 
940,  post,  in  dismissing  an  appeal  from  the 
Judgment,  taken  by  the  other  po-defendant, 
on  the  ground  of  failure  to  serve  the  notice 
of  appeal  on  his  co-defendant. — Johnson  v. 
Phenix  Ins.  Co.,  162  Cal.  197,  92  Pac.  182. 

255.  While  it  is  essential  that  all  whose 
interests  are  adverse  to  the  reversal  of  the 
order  must  be  served  with  notice  of  appeal, 
if  the  Judflrment  may  be  modified  in  any 
manner  favorable  to  the  appellant  without 
injuriously  affecting  the  interest  of  the 
party  not  served,  the  appeal  will  not  be  dis- 
missed; but  the  court  will  "decide  the  case 
with  respect  to  the  interests  of  the  other 
parties,  so  far  as  it  may  be  done  without 
injuriously  affecting  the  interests  of  the 
party  not  served. — ^Bell  ▼.  San  Francisco 
Sav.  Union,  158  Cal.  71,  94  Pac.  225. 


^Burden 

of  proof  is  upon  the  respondent,  moving  to 
dismiss  an  appeal  for  want  of  service  of 
notice  of  appeal  upon  an  adverse  party,  to 
show  from  the  record  that  the  party  not 
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served  was  adverse  in  Interest,  requiring  to 
be  served,  and  where  the  record  falls  to 
sliow  affirmatively  that  the  party  not  served 
was  adverse,  the  motion  to  dismiss  will  be 
denied. — Niles  v.  Gonzales,  152  Cal.  96,  92 
Pac.  74. 


aS7.  Same— Saxn«— Same— Same -— In  ad« 
vance  of  hearing;  on  merit*. — ^Where  the  de- 
termination of  the  question  as  to  whether 
all  adverse  parties  were  served  with  notice 
of  appeal  as  required  necessitates  an  exam- 
ination of  the  record  on  appeal,  the  appeal 
will  not  be  dismissed  in  advance  of  the 
hearing:  on  the  merits. — Quist  Y.  Michael, 
153  Cal.  366,  95  Pac.  658. 


Same— Same— Same— EITeet  of  fail- 
ure to  sive  or  oerre. — Where  the  defendant 
grave  no  notice  of  appeal,  either  from  the 
order  striking  the  statement  of  the  case 
from  the  flies  or  dlsmissingr  the  motion  for 
a  new  trial,  conceding:  the  orders  to  hdve 
been  the  subject  of  appeal,  in  the  absence 
of  any  appeal  therefrom,  the  action  of  the 
trial  court  in  making:  them  can  not  be  re- 
viewed on  appeal. — De  Mitchell  v.  Croake, 
20  Cal.  App.  648,  129  Pac.  946,  947. 


Sante-^Same— 4Sante— Form  of>  enf- 
flclency  of« — Where  in  the  complaint  and 
Judg:ment  the  name  of  the  defendant  is 
stated  to  be  "Board  of  Regrents  of  the  Uni- 
versity of  the  State  of  California,"  and  the 
notices  of  appeal  state  that  the  appeals 
are  taken  by  the  defendant,  and  its  true 
name  is  "Reg:ents  of  the  University  of  Cali- 
fornia," a  motion  to  dismiss  the  appeals  be- 
cause of  this  discrepancy,  claiming:  that 
there  is  no  appeal  on  behalf  of  the  party 
named  in  the  complaint  and  judg:ment  as 
the  defendant  is  without  merit.  The  name 
as  given  in  the  complaint  and  judgment  is 
a  misnomer.  The  true  name  is  that  given 
In  the  notices  of  appeal  (Stats.  1867-68, 
p.  252).  The  misnomer  in  this  case  is  wholly 
immaterial. — Webster  v.  Board  of  Regents, 
168  Cal.  705,  126  Pac.  974.  975. 


2<MK  Same— Same— Same-^MIetake  In  no- 
tice ae  to  date  of  order  or  Judgment  ap- 
pealed from,  does  not  invalidate  the  ap- 
peal where  there  Is  a  description  of  the 
order  or  Judgment  referred  to  in  other 
parts  of  the  notice  sufficient  to  Identify  it. 
— Foss  V.  Johnstone,  158  Cal.  119,  110  Pac. 
294. 


261.  Same— Same— Same— Voluntary  ap- 
pearance.— While  the  voluntary  appearance 
of  an  adverse  party  may  confer  Jurisdic- 
tion to  consider  the  appeal,  such  appear- 
ance must  be  within  the  statutory  time  to 
give  the  notice  of  appeal;  and  a  voluntary 
appearance  after  the  lapse  of  such  time  is 
ineffectual  for  the  purpose. — Bell  v.  San 
Francisco  Sav.  Union,  163  Cal.  70,  94  Pac. 
225. 


Same— Same— Same— Same— Stlpnla- 
tlngr  appeal  has  been  perfected. — Following 
Carey  v.  Brown,  68  Cal.  180,  and  Valley 
Lumber  Co.  v.  Struck,  146  Cal.  268,  80  Pac. 
405,  it  is  held  that  a  stipulation  that  an  ap- 


peal has  been  perfected  constitutes  an  ap- 
pearance by  all  respondents  bound  thereby, 
and  precludes  dismissal  for  want  of  service 
of  notice  of  appeal  upon  any  of  them. — 
Burnett  v.  Piercy,  149  Cal.  184,  86  Pac  603. 
See  par.  265,  this  note. 


Same— Same— Same  —  W^alver  -^  Of 
notice. — In  order  to  vest  Jurisdiction  in  the 
appellate  court  the  notice  of  appeal  must 
be  both  served  and  flled  within  the  time  al- 
lowed for  the  taking  of  the  appeal,  and  if 
the  notice  has  not  been  served  within  the 
time  required  by  lHw,  the  appellate  court 
has  no  Jurisdiction  of  the  Case,  and  Juris- 
diction can  not  be  conferred  by  a  waiver 
made  after  the  time  for  taking  the  appeal 
has  expired. — ^Nilea  v.  Gonzales,  162  Cal.  93. 
92  Pac.  74. 

264.  The  court,  in  following  cases  cited, 
seems  to  adopt  the  principle  that  the  notice 
of  appeal  itself  may  be  the  subject  of  a 
distinct  waiver  In  the  same  way  that  a 
summons  in  an  action  may  be  waived;  i.  e.. 
by  appearance  in  person  or  by  attorney  in 
court. — Burnett  v.  Piercy,  149  Cal.  182,  86 
Pac.  60S. 


Same— Sami 
tlon  walTlng:  •errlee.i — Service  of  notice  of 
appeal  upon  all  adverse  parties,  within  the 
time  prescribed,  is  necessary  to  vest  the 
appellate  court  with  Jurisdiction  of  the 
cause,  and  failure  to  comply  with  this  re- 
quirement can  not  be  cured  by  a  written 
stipulation  waiving  such  service,  entered 
into  after  the  expiration  of  the  statutory 
time. — Niles  t.  Gonzales,  162  Cal.  92,  92  Pac. 
74. 

See  par.  262,  this  note. 

aSC  Same— Same— Same  —  Bdltorlal  note 
-divide  dllference  between  ^rnlrer  of  oerv- 
Ice  of  notice  and  waiver  of  notice. — "Waiver 
implies  consent  and  consent  may  excuse 
error  or  omission,  but  can  not  confer  Ju- 
risdiction. Tet,  to  say  that  an  appeal  may 
be  perfected  by  the  mere  appearance  of  a 
party  In  the  appellate  court,  by  attorney, 
without  any  notice  of  appeal  at  all,  is  to 
confer  Jurisdiction  by  consent,  and  is  dia- 
metrically opposed  to  the  well  settled  doc- 
trine .  .  .  that  appeals  being  creatures 
of  statute  must  be  perfected  In  the  manner 
prescribed." — ^Hayne  New  Trial  and  Appeal, 
p.  1146,  rev.  ed.  |  210. 

267.  Moreover,  It  is  to  be  observed,  as 
pointed  out  elsewhere  by  the  editor  of  the 
revised  edition  of  Hayne  on  New  Trial  and 
Appeal  (§  210,  note  46)  "that  in  all  the 
cases  where  a  stipulation  is  relied  upon,  it 
is  to  the  general  effect  that  the  appeals 
have  been  duly  taken  and  perfected,  follow- 
ing the  general  character  of  the  stipulation 
in  that  the  thing  required  to  be  done  haa 
been  done,  not  that  it  may  be  omitted.  In 
this  sense  only  has  it  ever  been  held  that 
even  service  of  the  notice  might  be  dis- 
pensed with.'* 

2«8.  Same— Same— -^Adverse  party*'— IJTho 
la^Aa  to  generally. — ^The  record  and  the 
record  only  must  be  looked  to  to  determine 
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who     I^  an    "adverse    party." — O'Rourke   t. 
Finch,  8  CaL  App.  263,  265.  96  Pac.  784. 

269.  An  "adverse"  party  within  the 
meanins  of  this  section,  means  a  party 
whose  interest  in  relation-  to  the  subject  of 
the  appeal  is  in  conflict  with  a  reversal  of 
the  order  or  the  decree  appealed  from,  or 
the  inodiflcation  sougrht  by  the  appeal. — 
Mann  is  v.  Tryon.  152  Cal.  33.  91  Pac.  988. 

270.  An  "adverse  party"  within  the  mean- 
ingr  of  this  section  is  one  "whose  interest  in 
the  subject-matter  of  the  appeal  Is  adverse 
to  or  -wrill  be  affected  by  the  reversal  of  the 
judgment  or  order  from  which  the  appeal 
was  taken." — Bell  v.  San  Francisco  Sav. 
rnlon.  153  Cal.  71.  94  Pac.  225. 

271.  The  adverse  party  upon  whom  no- 
tice of  appeal  is  to  be  served  is  the  party 
who  appears  by  the  record  to  be  adverse, 
and  the  record  to  be  construed  for  that  pur- 
pose is  the  record  in  the  proceediniTs  in 
which  the  appeal  is  taken. — McKenzie  v. 
Hill,    9   Cal.  App.  78,  80.  98  Pac.  55. 

272.  Whether  a  certain  person  is  an  "ad- 
verse" party  to  an  appeal  must  be  deter- 
mined by  an  examination  of  the  relative 
positions  of  the  party  on  the  record  and 
the  afnmnations  in  their  pleadingrs.  Every 
party  whose  interest  in  the  subject-matter 
of  the  appeal  is  adverse  to  or  will  be  af- 
fected by  the  reversal  or  modiflcatlon  of  the 
order  of  Judgrment  from  which  the  appeal 
has  been  taken  is  an  "adverse  party,"  ir- 
respective of  the  question  whether  he  ap- 
pf^ars  upon  the  face  of  the  record  in  the 
attitude  of  plaintiff  or  defendant  or  inter- 
vener.  Kord  V.  Cannon.  6  Cal.  App.  185,  187. 

8»    Pa<5-    1071- 

Saase  — -  Same  ^  Same  -->  An  <^adverae 
irrftUa   the  meaaiav  of  section  MO, 

It,  ia  one  whose  interest  in  the  subject- 
matter  of  the  appeal  Is  adverse  to,  or  will 
be  affected  by,  the  reversal  or  modiflcatlon 
of  the  Judflrment  or  order  from  which  the 
appeal  has  been  taken. — Bell  v.  San  Fran- 
cisco Sav.  Union,  158  Cal.  64,  71,  94-  Pac. 
225. 

37.4.  Saase  ^  Same -— Same  ^  Burden  of 
uMm^wiwmm  wmrtT  not  serrcd  is  adverse  is  upon 
tiie  pa.rty  ^who  moves  to  dismiss  the  appeal 
on  that  ground,  and  where  the  record  fails 
to  sho^vr  that  the  party  not  served  is  ad- 
verse to  the  action  in  the  lower  court,  the 
rnption  to  dismiss  will  be  denied. — Potrero 
Neuvo  l^>and  Co.  v.  All  Persons,  155  Cal.  372, 
101    I*aLC.  12. 

273.  Saoae  ^  Snme  ^  Same  ~—  Defaulting 
parties  defendant  are  not  adverse  to  other 
d*'fen<la.nts  when  there  is  no  Joint  relation 
between  them  alleged,  a  Judgrment  agrainst 
tach  t>einR  in  such  case  several  and  Inde- 
T>endent. — Potrero  Neuvo  Land  Co.  v.  All 
Person^.  ^^^  ^^^-  ^72,  101  Pac.  12. 

27^  Saase—Same-^Same— Foreclosure  of 
fg^^atrWm  Mtem^ — On  appeal  by  the  owner 
from  &  Judflrment  of  foreclosure  of  liens  in 
favor  of  laborers  employed  by  a  contractor 
anther  ins:  tan  bark,  where  there  was  a 
person&l     Judgment    for    the 


full    amount 


agrainst   such   contractor,   the  latter  is   not 
an   adverse   party,   requiringr   to   be   served 
with   notice   of   appeal. — Quist  v.  Sandman, 
154  Cal.  750,  99  Pac.  204. 
See  par.  283,  this  note. 

277.  Same — Snme — Same— Foreelosins  me- 
clianics'  lien. — On  an  appeal  by  the  owner 
from  a  Judgment  of  foreclosure  in  an  action 
to  foreclose  a  mechanics'  lien  by  a  sub- 
contractor against  the  original  contractor 
and  the  owner,  who  had  retained  in  his 
hands  a  part  of  the  amount  due  on  the  con- 
tract, sufflclent  to  satisfy  plaintiff's  demand. 
Judgrment  being,  besides  that  of  foreclosure 
of  the  Hen  appealed  from,  against  the  con- 
tractor for  the  full  amount  claimed,  and 
also  for  the  docketing  of  any  deficiency  that 
might  arise  after  the  sale  of  the  lot  and  ap- 
plication of  its  proceeds  to  the  payment  of 
the  amount  adjudged,  it  was  held  that 
the  original  contractor  was  not  interested 
in  the  reversal  of  the  Judgment  of  foreclo- 
sure against  the  owner,  alone  appealed 
from,  and  was  not  an  "adverse"  party 
within  the  meaning  of  this  section,  requir- 
ing to  be  served  with  notice  of  appeal. — 
Mannix  v.  Tryon,  152  Cal.  88,  91  Pac.  983. 

See  par.  288,  this  note. 

278.  Same  -^  Same  —  Snme  —  Judgment- 
debtor  who  did  not  participate  in  proceed- 
ings supplementary  to  execution  in  which 
an  order  was  entered  against  a  garnishee, 
is  not  an  adverse  party  on  appeal  by  the 
garnishee  from  such  order. — McKenzie  v. 
Hill,  9  Cal.  App.  78,  80,  98  Pac.  55. 

279.  Snme— Same— Same— Order  denying: 
motion  for  new  trial. — Notice  of  appeal  need 
be  served  only  on  the  parties  who  were  ad- 
verse to  the  motion  in  the  court  below, 
and  where  the  record  falls  to  show  that  a 
party  participated  in  the  proceedings  lead- 
ing up  to  the  settlement  of  the  statement, 
or  gave  or  received  notice  of  Intention  to 
move  for  a  new  trial,  or  appeared  upon  the 
hearing  of  the  motion,  either  in  favor  or 
in  opposition  to  the  granting  of  the  motion, 
a  motion  to  dismiss  the  appeal  for  failure 
to  serve  such  party  will  be  denied. — Nlles 
V.  Gonzales,  152  Cal.  96,  92  Pac.  74. 

As  to  ehanve  of  rule  as  to  appealability 
of  orders  denying  new  trial*  see  par.  8,  this 
note,  and,  post.   §  963  and  note. 

280.  Such  notice  need  be  served  only  on 
the  parties  who  were  adverse  to  the  motion 
in  the  trial  court,  and  one  who  was  neither 
a  moving  party  to  the  motion,  nor  served 
with  notice  of  Intention  of  the  motion,  or 
otherwise  made  a  party  thereto,  need  not 
be  served  with  notice  of  appeal. — Nilcs  v. 
Gonzales,   155  Cal.  360,  100  Pac.  1080. 

281.  Snme^Snnte— Same— Peraons  to  l»e 
served. — Where  an  action  was  begun  in  the 
Justices'  court  against  two  defendants  who 
answered  separately,  and  Judgment  ren- 
dered against  only  one,  from  which  such 
defendant  appealed,  his  notice  of  appeal 
need  be  served  only  on  the  plaintiff  below, 
since  the  defendant  against  whom  no  Judg- 
ment   was    rendered    was    not    an    adverse 
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party. — Jackson   v.  Superior  Court,   20  Cal. 
App.  638,  129  Pac.  946. 

282.  Same  —  Same  —  Same  ^  Speetfle  per- 
formanee  of  eoatract  to  aell  and  convey  real 
estate. — Where  a  decree  grants  a  party  to 
the  action  certain  Bubatantial  rights  of 
which  she  might  be  deprived  upon  a  rever- 
sal, upon  any  conceivable  modification  of 
the  Judgment,  she  is  an  adverse  party  within 
the  meaning  of  this  section,  and  should  be 
served  with  notice  of  appeal  from  the  Judg- 
ment.— ^Niles  V.  Gonzales,  152  Cal.  94,  92 
Pac.  74. 


Same  ~—  Same  ^  Same-^Upoa   an  ap« 
peal  by  o^vhere  from  Judgment   foreeloalng 

Hen  upon  property  the  contractor  for  whom 
the  lien  claimants  performed  the  work  and 
against  whom  a  personal  Judgment  was  ren- 
dered is  not  an  adverse  party  so  as  to  re- 
quire service  of  the  notice  of  appeal  upon 
him. — Qul'st  v.  Sandman,  154  Cal.  748,  750, 
99  Pac.  204. 

See  pars.  276,  277,  this  note. 

284.  Same— New  and  alternative  method 
of  appeal— Notice  of  appeal  not  required  to 
be  served  on  adverse  party. — By  the  terms 
of  this  section  an  appeal  is  duly  perfected 
upon  following  the  provisions  of  section 
941b,  post,  and  no  notice  to  the  adverse 
party,  and  no  undertalcing  is  required,  as  in 
sections  940  and  941,  post. — Carr  v.  Stern,  17 
Cal.  App.  402.  120  Pac.  35.  See  Watson  v. 
Dingley,  14  Cal.  App.  88,  111  Pac.  106;  Lang 
V.  Lilley  &  Thurston  Co.,  161  Cal.  296,  119 
Pac.  100. 

285.  A  party  to  an  action,  being  con- 
structively in  court  during  its  pendency, 
may  be  required  to  take  notice  of  an  appeal, 
as  a  part  of  the  proceedings,  without  in- 
volving a  violation  of  any  of  his  constitu- 
tional rights;  and  having  notice  in  law  that 
notice  might  be  filed  within  a  specified 
time,  he  Is  bound  in  law  to  take  notice  of 
its  actual  filing  within  that  time. — Estate 
of  McPhee,  164  Cal.  391.  97  Pac.  878. 

286.  Although  there  was  a  notice  to  the 
clerk  requesting  the  preparation  of  a  tran- 
script on  appeal,  being  the  notice  provided 
for  by  section  963a,  post,  this  section  does 
not  provide  for  a  notice  of  appeal,  and  a 
notice  given  under  it,  in  the  form  there 
prescribed  and  without  other  appropriate 
words,  is  not  a  good  notice  of  appeal. — 
Marcucci  v.  Vowinckel,  164  Cal.  698,  130 
Pad.    430,   432. 

287.  Same— Same— Same— <<Dne  process  of 
law." — The  new  and  alternative  method  of 
appeal  here  provided  does  not  operate  to 
deprive  a  party  of  his  property  without 
due  process  of  law,  merely  because  it  fails 
to  make  provision  for  the  service  of  a 
notice  of  appeal  upon  such  person. — Estate 
of   McPhee,    154   Cal.    890,    97   Pac.    878. 

As  to  constitutionality  of  provision  for 
appeal  by  the  new  and  alternative  method* 

see  pars.  210.  211,  240,  this  note. 


matter  within  the  exclusive  province  of  the 
legislature  to  determine,  and  that  branch  of 
the  government  may  prescribe  a  method 
for  taking  an  appeal  without  service  of 
notice,  without  yiolating  any  provision  of 
the  constitution. — Estate  of  McPhee,  154 
Cal.  391,  97  Pac.  878. 

280.  Same— Bond  or  nndertaktnir  on  ap- 
peal—Old  method   of   appeal — In   general.— 

Undertaking  on  appeal  was  an  Indispensa- 
ble prerequisite  necessary  to  the  perfection 
of  an  appeal  before  the  adoption  of  the 
new  and  alternative  method. — Carr  v.  Stern, 
17  Cal.  App.  401,  120  Pac.  36. 

As    to    undertaking   on    appeal   generally, 

see,  post,   §5  942,  945,  947  and  notes. 

290.  Giving  of  a  three  hundred  dollar 
bond  upon  appeal  frorp  an  order  denying 
motion  to  set  aside  an  order  directing  exe- 
cution to  issue  does  not  stay  proceedings 
upon  the  original  Judgment. — Weldon  v. 
Rogers,  164  Cal.  632,  637,  98  Pac.  1070. 

291.  Same — Same— Same-— Amount  of»  to 
be  fixed  by  trial  court. — Amount  of  under- 
taking required  by  section  942,  post,  must 
be  fixed  by  trial  court  and  the  supreme 
court  has  no  Jurisdiction  to  fix  the  same. 
If  the  trial  court  refuses  to  fix  the  amount 
of  the  undertaking,  the  remedy  is  man- 
damns. — Doudell  v.  Shoo.  158  Cal.  50,  109 
Pac.  615. 

See   pars.    353,    354,    this   note. 

292.  Amount  of  undertaking  required  by 
section  945,  post,  must  be  fixed  by  the  trial 
court  and  the  supreme  court  has  no  Juris- 
diction to  fix  the  same.  If  the  trial  court 
refuses  to  fix  the  amount  of  the  undertak- 
ing, the  remedy  is  mandamus. — Doudell  v 
Shoo,  158  Cal.  50,  109  Pac.  616. 

293.  Amount  of  bond  not  fixed  by  court, 
it  fails  to  effectuate  a  stay  of  execution 
and  is  without  any  consideration  whatso- 
ever   to    support    the    sureties'    promise 

United  States  Fidelity  &  G.  Co.  v.  More    156 
Cal.   1116,    417,    101    Pac.    802. 


288.     Same  -^  Same  -^  Same  —  V*rovlnce    of 
legislature. — The    method    of    appeal    is    a 


Same  ^  Same  ^  Same      ^— «■— 

damns  will  He  to  compel  the  trial  Judge* to 
fix  the  undertaking  as  provided  In    section 
946,  post.— Gordan  v.  Graham. 'l63  Cal.   297 
299,  96  Pac.  146. 

See  par.   366,   this  note. 

208.     Same  —  Same— Same— Same—  lan^ 
Quacy  of   tbe   amount   will    not   defeat    tfie 
appeal.— Estate    of   Sutro,    152   Cal.    266     98 
Pac.   486.  92  Pac.   1027. 

29«.     Same  —  Same  —  Same ffamr     Jnda, 

ment  and  new-trial  order— .One  un«ertnlcl 
ing.  In  the  sum  of  three  hundred  dollars  la 
sufficient,  the  effect  being  that,  for  all  the 
purposes  of  the  undertaking,  the  appeals 
from  the  Judgment  and  order  constitute 
practically  one  appeal  only;  but  its  recitals 
must  refer  to  each  of  the  appeals,  and  show 
that  it  is  given  in  consideration  of  both 
If  it  recites  only  one,  the  other  appeal  will 
be  dismissed,  as  being  unperfected,  for  want 
of  an  undertaking. — Buchner  ▼.  llCalloy  ik9 
Cal.   486,    92   Pac.   1029.  ' 
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-Same — Same  ^       era,  154  Cal.  632,  634,  635,  98  Pac  1070. 


Ambisvity  coastraed. — ^Where  an  undertak- 
ing recites  both  appeals,  and  shows  that  It 
is  fflven  in  consideration  of  both,  and  un- 
dertakes to  pay  "all  damagres  and  costs 
which  may  be  awarded  on  the  appeal  of  on 
a  dismissal  thereof,"  the  word  "appeal"  here 
osed  is  to  be  construed  as  referring:  to  the 
whole  appeal  previously  mentioned  and  de- 
scribed, viz.,  the  appeal  from  both  Judgrment 
a.nd  order,  and  is  sufficient. — Buchner  v. 
Malloy,  152  Cal.  486,  92  Pac.  1029. 

298.  Same  ~—  Same  -^  Same  ^Appeal  from 
■aoaey  Jadvotent. — Section  942,  post,  makes 
provision  for  an  undertaking:  on  appeal 
solely  from  a  Judgrment  for  the  payment 
of  monoy,  and  is  ineffectual  on  an  appeal 
from  a  purely  negrative  order  sivingr  leave 
to  carry  the  former  Judgrment  into  execu- 
tion, and  an  ex  parte  Judgrment  rendered 
thereon  agrainst  the  sureties  who  executed 
it.  Is  void. — Weldon  v.  Rogrers,  164  Cal.  635, 
98    Pac.   1070. 

See   pars.  303-305,  this  note. 

299.  Same  —  Same  -^  Same^-Same— JudiT- 
■leat  on  ondertakinK. — A  Judgrment  upon  an 
undertaking:,  such  as  is  herein  prescribed, 
against  an  appellant  who  had  not  sig'ned 
or  executed  such  undertaking,  and  agrainst 
whom  no  new  proceeding:  or  action  had 
been  instituted,  and  no  summons,  notice,  or 
other  process  served  upon  him,  Is  a  Judg:- 
ment  without  Jurisdiction,  and  not  only 
erroneous,  but  wholly  void. — Weldon  v. 
Rogrers.  154  Cal.  635,  98  Pac.  1070. 


Samc^-Saate— Saote-— CoBstrnetloB  of 
ttvte^ — The  provisions  of  section  954,  post, 
do  not  apply  to  an  appeal  from  the  Justices' 
to  the  superior  court. — Bers:evin  v.  Wood, 
II   Cal.  App.  643,  649,  105  Pac.  935. 

391«  Same  —  Same  Same— Filing  of  un- 
dertaking within  Ave  day*  after  service  of 
notice  of  appeal  is  essential  to  the  Juris- 
diction of  the  appellate  court,  and  being: 
jurisdictional,  it  does  not  matter  in  what 
way  the  failure  is  su^^ested  to  the  court. — 
Continental  Building:  &  L.  Assoc,  v.  Beaver, 
<  Cal.  App.  116,  91  Pac.  666. 

302.  Under  the  new  method  of  perfecting 
an  appeal  as  provided  by  the  amendments 
of  1907,  it  is  not  necessary  in  order  to  per- 
fect an  appeal  to  file  an  undertaking:  g:uar- 
anteeins  the  payment  of  damages  and  costs 
or  to  make  a  deposit  with  the  clerk. — 
Russell  V.  Banks,  11  Cal.  App.  450,  451,  105 
261. 


Sanse  ^  Same  -—  Same  — -  Judgment 
ilaat  sureties. — Section  942,  post,  provides 
for  an  undertaking:  and  for  an  ex  parte 
jodgment  thereon  against  the  sureties  only 
upon  appeals  from  a  Judgment  or  order 
directing  the  payment  of  money  and  an 
order  denying  a  motion  to  recall  an  execu- 
tion can  not  be  considered  such  an  order. 
Therefore  an  undertaking  given  upon  an 
appeal  from  the  order  refusing  to  recall 
the  execution  and  stipulating  that  Judg- 
ment might  be  taken  againnt  the  sureties 
upon  motion,  etc.,  and  a  Judgment  entered 
thereon  ax  parte  are  void. — Weldon  v.  Rog- 


See    pars.    298,    299,    this    note. 

804.  Same  —  Same— Same— Sam»~  Provi- 
sions of  section  M2,  post,  for  entry  of  Judg- 
ment against  sureties  are  not  applicable  to 
a  bond  upon  appeal  from  a  Judgment  in 
claim  and  delivery  or  in  any  case  except 
that  of  a  money  Judgment. — United  States 
Fidelity  &  O.  Co.  v.  More,  155  Cal.  416,  ^16. 
101    Pac.    802. 


306.  Same  ^  Same  ^  Sante  «—  Sant»- 
ment  of  Judgment  entered  against  the  sure- 
ties under  this  section  to  the  original  Judg- 
ment-creditor would  estop  an  assignee  of 
the  latter  from  again  claiming  payment. — 
Hentig  V.  Johnson,  12  Cal.  App.  423,  426,  107 
Pac.   582. 

306.  Sante  -»  Same  ^  Same  Judgment  in 
elalm  and  delivery.  —  The  only  bond  re- 
quired to  stay  execution  on  appeal  from  a 
Judgment  in  the  ordinary  form  in  claim  and 
delivery,  under  section  667,  ante,  is  the 
statutory  bond  herein  prescribed,  the  con- 
ditions of  which  are,  not  that  Judgment  be 
taken  on  motion,  as  authorized  by  section 
942,  post,  but  that  the  appellant  will  obey 
the  order  of  the  appellate  court  on  the 
appeal. — ^United  States  Fidelity  &  O.  Co. 
V.  More,  155  Cal.  416,  101  Pac.  302. 

307.  Appeal  from  Judgment  In  claim  and 
delivery  the  only  bond  to  stay  execution  is 
that  provided  in  this  section  and  a  provi- 
sion in  such  bond  for  entry  of  Judgment 
against  the  surety  on  motion  is  surplusage 
and  of  no  effect. — ^United  States  Fidelity  & 
O.  Co.  V.  More.  155  Cal.  416,  416,  101  Pac. 
802. 

306.  Same  —  Same  —  Same  —  liiability  of 
•nrety— Two  notices  and  two  undertakings. 

— Where  at  the  time  of  executing  the  sec- 
ond undertaking  there  is  but  one  effectual 
appeal  existing  the  surety  will  be  conclu- 
sively presumed  to  have  undertaken  for 
the  appeal  in  force  and  not  for  the  prior 
Ineffectual  one. — Instate  of  Sutro,  152  Cal. 
256,  92  Pac.  486.  92  Pac.  1027. 
See   pars.    318-321,   this   note. 

300.  Same  »- Same —- Same— If efr  bond  or 
undertaking. — Provision  allowing  the  filing 
of  a  new  bond  In  place  of  an  insufficient 
one  is  remedial  in  its  nature  and  should 
receive  a  liberal  interpretation  with  a  view 
to  further  the  determination  of  appeals 
upon  their  merits,  and  the  giving  of  a  new 
bond  before  the  hearing  of  the  motion  to 
dismiss  amply  protects  the  Interests  of  the 
respondent. — Pacific  Paving  Co.  v.  Verso, 
11  Cal.  App.  383,  385,  105  Pac.  186. 

As  to  new  bond»  on  requirement  or  per* 
mission  made  or  given,  see  notes  10  Ann. 
Cas.    804;    17    Ann.    Cas.    378. 

310.  An  undertaking  on  appeal,  which 
recites  that  it  is  an  undertaking  on  appeal 
from  the  Judgment,  can  not  be  used  in  sup- 
port of  an  appeal  from  an  ordcir  denying  a 
motion  for  a  new  trial,  notwithstanding  a 
recital  that  the  Judgment  so  appealed  from 
was  rendered  on  the  date  the  order  was 
actually  made,  and  the  fact  that  at  the  time 
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the  undertaking:  was  executed  the  time  to 
appeal  from  the  Judgment  had  expired,  and 
the  only  appeal  which  could  affect  the  judgr- 
ment  was  an  appeal  from  the  order,  and 
the  date  of  the  Judgrment  shows  that  the 
surety  confused  the  judgrment  and  the  or- 
der: nor  can  the  error  be  cured,  under  the 
provisions  of  this  section,  by  fllingr  a  new 
undertaking:. — Little  v.  Thatcher,  151  Cal. 
560,    91    Pac.    321. 

311.  Same— Same — Same— Order  dlspena* 
InK  with  undertaking:  must  be  made  within 
the  time  fixed  by  law  for  flllng  the  same. — 
Crowley  Launch  A  Tug  Boat  Co.  v.  Supe- 
rior Court,  10  Cal.  App.  342,  346,  101  Pac. 
935. 

312.  Same— Same— Same— Order  refnalnar 
to   vacate   order   under   section   685*   ante. — 

Proceedings  under  an  order  denying:  a  mo- 
tion of  the  judg:ment-debtor  to  set  aside 
an  order  grranting:  leave  to  have  execution 
issue,  so  far  as  there  may  be  proceedings 
under  such  an  order,  are  stayed  on  appeal, 
upon  g:iving:  the  undertaking:  herein  re- 
quired, but  the  proceedings  under  the  Judg- 
ment and  execution  are  not  and  could  not 
be  stayed  thereby. — Weldon  v.  Rogers,  154 
Cal.    636.   98   Pac.   1070. 

318.     Same  »-  Same  ^  Same  ^  Recitals     In 

must  identify  the  appeal  the  undertaking 
is  intended  to  perfect,  and  if  they  fail  the 
error  is  Incurable  by  filing  a  new  under- 
taking.—Little  V.  Thatcher,  151  Cal.  560,  91 
Pac.  821. 

314.  Same— Same — Sam^^Sante  -^  Cnrlnv 
defective  hy  flllug  new^  bond. — An  undertak- 
ing which  recites  that  the  appeal  is  from 
a  motion  Instead  of  an  order  denying  the 
motion  for  new  trial,  giving  the  correct 
date,  is  not  void,  but  merely  imperfect 
within  the  intent  and  meaning  of  this  sec- 
tion, and  may  be  cured  by  filing  a  new  one 
in  the  supreme  court  as  herein  provided. — 
Buchner  v.  Malloy.  152  Cal.  486,  92  Pac.  1029. 

316.     Same-^Sam^— Same  ^  SulBcleney  of. 

— An  undertaking  on  appeal  in  the  sum  of 
three  hundred  dollars,  obligated  to  pay 
damages  awarded  on  appeal  or  dismissal 
thereof,  and  reciting  an  appeal  from  both 
Judgment  and  new  trial  order,  is  sufficient. 
— Bell  V.  Staacke,  169  Cal.  196,  115  Pac. 
221. 

316.  Where  bond  refers  to  and  suffi- 
ciently identifies  a  Judgment  appealed 
from  to  the  district  court  of  appeals  but 
recites  that  appeal  is  about  to  be  taken  to 
the  supreme  court  the  variance  is  imma- 
terial and  the  bond  sufficient. — Pacific  Pav- 
ing Co.  V.  Verso,  11  Cal.  App.  383,  385,  105 
Pac.    136. 

317.  It  is  no  objection  to  new  bond, 
filed  before  hearing  on  motion  to  dismiss, 
that  the  sureties  on  the  original  bond 
would  not  be  liable  if  the  appeal  is  sup- 
ported by  the  new  bond,  the  very  purpose 
of  the  section  being  to  allow  a  sufficient 
bond  to  be  given  to  supply  the  defects  of 
the  insufficient  one. — Pacific  Paving  Co.  v. 
Verso,  11  Cal.  App.  383,  385,   105  Pac.  136. 


318.  Same— -Same^Same— Two  notices  ol 
appeal. — Where  two  notices  of  appeal  from 
the  same  decree  of  distribution  are  given 
on  different  dates,  and  an  undertaking  on 
appeal  is  filed,  after  the  lapse  of  the  stat- 
utory time  as  to  the  first  notice,  but  not 
the  second,  which  by  its  t^rma  accurately 
describes  such  second  appeal,  the  fact  that 
this  last  is  the  only  appeal  that  could  be 
rendered  effective  by  such  undertaking,  re- 
moves whatever  latent  ambiguity  might 
have  arisen  from  the  failure  to  specifically 
state  in  the  undertaking  the  appeal  referred 
to  and  recovered  thereby,  and  such  under- 
taking is  valid. — Estate  of  Sutro,  162  Cal. 
262,  92  Pac.  486,  1027. 

See  par.  S08,  this  note. 
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31».  Same— Same — Same — Same—  Ambls- 
uou«  reference  to  appeal. — Where  two  no- 
tices of  appeal  are  given  as  to  the  same 
decree  of  distribution,  identical  in  all  re- 
spects except  the  date,  and  of  different 
dates,  an  undertaking  on  appeal  which 
fails  to  recite  or  specifically  state  which 
"appeal"  is  referred  to,  each  being  valid 
and  effectual,  provided  a  valid  undertaking 
to  sustain  it  is  filed,  is  of  no  effect  what- 
ever, does  not  support  either  appeal,  and  no 
other  undertaking  being  filed  within  the 
statutory  period  the  appeal  is  "ineffectual 
for  any  purpose."— Estate  of  Sutro,  162  Cal. 
262.   92   Pac.   486,   92  Pac.  1027. 

320.  On  rehearing,  the  attention  of  the 
court  being  called  to  the  effect  of  the  stat- 
ute of  June  3,  1906.  extending  the  Ume  to 
perform  all  acts  required  to  be  done  during 
the  month  of  June,  1906,  to  July  10.  1906. 
and  It  therefor  appearing  that  the  time  to 
file  an  undertaking  covering  the  first  ap- 
peal had  not  expired,  the  decision  of  the 
court  was  somewhat  modified.  The  prin- 
ciples enunciated  in  the  first  opinion,  based 
upon  the  cases  cited,  were  by  no  means 
abandoned,  but  were  held  not  to  apply  to 
a  state  of  facts  such  as  appeared  to  exist 
here,  where  there  was  but  one  decree,  and 
the  notices  of  appeal  were  identical  In 
every  respect  except  the  date,  specifying 
identically  the  same  parts  of  the  Judg^ment. 
It  was  pointed  out  that  the  cases  cited  were 
cases  in  which  two  or  more  appeals  had 
been  taken,  from  separate  and  distinct  or- 
ders or  Judgments,  as  orders  on  motion 
for  new  trial  and  retaxing  costs,  and  or- 
der on  motion  for  new  trial  and  Judgment, 
the  separate  appeals  relating  to  separate 
matters,  and  requiring  separate  and  dis- 
tinct undertakings.  While  in  the  present 
case,  as  already  noted,  there  was  but  a 
single  matter — an  appeal  from  the  Judg- 
ment or  decree  of  distribution — requiring  a 
single  record. — Estate  of  Sutro,  152  Cal 
252,  92  Pac.  486.  1027. 

821.  In  such  a  case,  it  was  held  that 
even  though  there  might  have  been  two 
separate  notices  of  appeal,  and  two  under- 
takings each  of  which  might  refer  to  and 
perfect  the  appeal  commenced  by  either 
notice,  yet  the  appeals  must  be  treated  as 
a  single  one,  as  though  there  was  but   one 
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notice  and  one  undertaking. — Estate  of  Su- 
tro.  152  CaL  258,  92  Pac.   486,   92  Pac.  1027. 

SS.  Same— Same— SAinc—lVatvcr  of  nn- 
d«rtaktBgr. — The  failure  to  file  an  undertak- 
ing on  appeal  from  an  order  denying:  a  new 
trial  can  not  be  cured  by  the  waiver  of 
such  undertaking  griven  by  an  adverse 
party  after  the  time  for  appeal  has  expired. 
— Niles  V.  Gonzales,  152  Cal.  98,  92  Pac.  74. 

SSS.  Same— Nc^v  and  alternative  method 
•f  appcal^Aa  to  not  belav  required. — Un- 
dertaking on  appeal  as  contemplated  by 
lection  940,  post,  not  required  in  an  appeal 
by  the  new  and  alternative  method;  hence, 
such  an  appeal  will  not  be  dismissed  for 
an  otherwise  fatal  defect  in' the  undertak- 
ing.—Bohn  V.  Bohn,  159  Cal.  867,  116  Pac. 
667. 

324.  Appeals  by  new  and  alternative 
method,  under  section  941a.  post,  and  fol- 
lowing section,  may  be  perfected  without 
an  undertaking  on  appeal;  hence,  such  an 
appeal  will  not  be  dismissed  for  an  other- 
wise fatal  defect  in  the  undertaking  ac- 
companying the  same. — Bohn  v.  Bohn,  159 
Cai.  367,   116   Pac.   567. 

325.  The  "new  and  alternative  method" 
of  taking  appeals,  provided  by  section  941b, 
post,  dispenses  with  the  necessity  of  an 
undertaking. — Union  Collection  Co.  v.  Oli- 
ver. 162  Cal.  756,  756.  124  Pac.  436. 

326.  It  is  not  provided  by  section  953b, 
post,  as  it  is  by  section  940,  post,  that  the 
appeal  la  ineffectual  unless  an  undertaking, 
as  therein  provided,  is  filed. — Carr  v.  Stern, 
17  Cal.  App.  402,  120  Pac.  85. 

327.  Under  this  mode  of  taking  an  ap- 
peal, no  undertaking  on  appeal  need  be 
given,  and  the  notice  need  not  be  served 
upon  the  adverse  party. — ^Lang  v.  Lilley  & 
Thurston  Co.,  161  Cal.  296,  119  Pac.   100. 

328.  Until  such  time  as  the  exact  amount 
due  for  the  preparation  of  the  transcript 
can  be  known,  which  is  necessarily  subse- 
quent to  final  approval  by  the  judge,  the 
undertaking  Is  a  security  for  the  same. 
Thereupon  and  thereafter  the  appellant  be- 
comes liable  for  the  just  fees,  and  upon 
(allure  to  pay  recourse  may  be  had  against 
him  and  the  sureties. — GJurich  v.  Kleg,  160 
Cal.  334,  116  Pac.  745. 

32a.  Same  ^  Same -«  Appellate  eonrt  ob- 
tain Jnrisdictton  of  an  appeal  perfected 
under  section  941b,  post,  although  no  un- 
dertaking be  filed. — John  Brickell  Co.  v. 
Sutro,  11  Cal.  App.  460.  462,  105  Pac.  948. 

S3t.  Same^Same— Undertaking  for  eosts 
•a  aa  apveal  by  aa  adaitatatrator  from  an 
order  settling  his  accounts  is  not  required 
under  the  new  and  alternative  method  of 
appeal. — Estate  of  McPhee,  164  Cal.  892,  97 
Pac.  878. 

V.  RECORD     AND     PROCEEDINGS    NOT 
IN  RECORD. 
A.  APPEAL  BY  THE  OLD  METHOD. 
I.  IN  GENERAL. 

Sn.  Absence  of  eode  proTtalon. — In  cases 
as  to   which    there   is   no   provision    of   the 


code  requiring  the  making  of  a  judgment- 
roll,  the  appellant  may  include  in  his  notice 
to  the  clerk  a  request  that  the  documents 
relating  to  the  order  appealed  from  and 
corresponding  to  the  judgment-roll  be  in- 
cluded in  the  transcript  to  be  made  up  and 
prepared  by  the  reporter;  and  If  he  doe» 
so,  the  reporter  must  include  them  in  his 
transcript  to  be  presented  to  the  judge  for 
approval. — Going  v.  Guy,  166  Cal.  279,  135 
Pac.   1128. 

332.  In  such  a  case,  it  is  the  duty  of 
the  judge,  if  he  finds  them  correct,  to  ap- 
prove and  certify  all  the  documents  prop- 
erly designated  in  the  notice  to  the  clerk, 
as  well  as  the  stenographic  reporter's  tran- 
script of  his  notes  taken  at  the  trial  or 
hearing. — Going  v.  Guy)  166  Cal.  279,  135 
Pac.    1128. 


t.  Decree  of  distrfbntton— Judgment- 
roll  on  appeal. — The  judgment-roll  on  an 
appeal  from  a  decree  of  distribution  is  the 
petition  for  distribution,  the  opposition 
thereto,  if  any  written  opposition  is  filed, 
the  counter-petitions  filed,  if  any,  or  any 
other  papers  in  the  nature  of  pleadings  filed 
at  or  before  the  hearing  purporting  to  set 
forth  the  claims  of  the  parties  who  ap- 
peared and  claimed  distribution,  with  the 
answers  thereto,  also  the  findings  of  the 
court,  if  any,  upon  the  issue  formed,  any 
orders  or  other  papers  of  like  character  to 
those  mentioned  in  section  670,  ante,  and 
the  decree  of  distribution  itself. — Estate 
of  Broome,  169  Cal.  604,  147  Pac.  270. 

S34.  Findings  Ignoring  eonnter-clalm— 
Prennmptlon  of  appellate  eonrt, — Where  the 
findings  and  judgment  ignore  a  counter, 
claim  upon  facts  set  forth  in  the  answer, 
and  the  evidence  is  not  presented  on  the 
appeal,  it  will  be  assumed  in  favor  of  the 
judgment  that  no  evidence  was  offered. — 
Calkins  v.  Berliner,  26  Cal.  App.  601,  147 
Pac.    985. 

• 

Aa  to  preanmpttons  on  appeal  generally* 

see  pars.  96-107,  this  note. 

8SB.  Inanttdency  of  record— DIantlaaal  of 
appeal. — ^Where  the  only  record  on  appeal 
from  the  judgment  consists  of  a  typewrit- 
ten transcript  of  the  reporter's  notes  of  the 
evidence,  certified  by  the  trial  Judge  to  be 
correct,  together  with  loose  copies  of  the 
complaint  and  answer,  attested  by  the 
clerk,  the  record  is  insufficient,  and  the 
attempted  appeal  will  be  dismissed. — Dyer 
Law  &  Col.  Co.  V.  Salisbury.  17  Cal.  App. 
394,  119  Pac.  947. 

Aa  to  dlamlaaat  of  appeal,  see  pars.  137- 
174.   this   note. 

S86.     Same— Unantbentlcated   document. — 

A   document    purporting   to   be    an    account 
stated,  not  incorporated  in  the  record,   nor 
authenticated    in    any   manner,    but    merely 
exhibited  by   the   plaintiff  without   identifi- 
cation, can  not  be  considered  on  appeal   in 
an  action  on   an  account  stated. — Youmans 
v.    H.    S.   Clarke   Co..    19   Cal.   App.    784,    l%i 
Pac.    799. 
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837.     Matters  not  apparent  of  reeord. — An 

affidavit  to  support  a  motion  for  a  new  trial 
can  not  be  considered  on  appeal  in  deter- 
mining the  sufficiency  of  the  evidence  to 
support  the  flndingrs. — Oallatin  v.  Corning: 
Irr.  Co.,  168  Cal.  405,  126  Pac.  864.  871. 

338.  A  map  which  Is  not  in  the  record 
at  all  can  not  be  considered  on  appeal  for 
any  purpose. — Oallatin  v.  Corninflr  Irr.  Co., 
163   Cal.   405,   126   Pac.   864,  871. 

888.  Matters  to  be  aho^rn  by  record-* 
Grounds  of  objection  mnat  be  apeelfled. — An 

objection  to  the  admission  of  evidence  must 
specify  the  errounds  on  which  it  is  based. 
In  the  absence  of  such  specification  in  the 
record,  a  ruling:  admitting  the  evidence 
will  not  be  deemed  injurious. — Hardy  v. 
Schirmer,  163  Cal.  272,  124  Pac.  993. 

Aa  to  sronnda  of  objeetlon  venemllTt  see 

pars.  46-66,  486-444,  this  note. 

840.  Same— SboYvlnv  aa  to  order  denylnir 
motion    for    new    trial,   anffleieney    of. — The 

record  on  appeal  from  an  order  denying:  a 
motion  for  a  new  trial  sufficiently  shows 
that  the  order  was  made,  when  a  copy  of 
the  minute  order  to  that  effect  is  contained 
in  the  transcript,  properly  certified  in  his 
certificate  attached  thereto  by  the  clerk. — 
Worley  v.  Spreckels  Bros.  Commercial  Co., 
163  OaL  60,  7  N.  C.  C.  A.  583,  124  Pac.  697. 

Aa  to  order  denying:  neir  trial  not  belnv 
now  an  appealable  order,  see  par.  3,  this 
note,  and,  post,  |  968  and  note. 

341.  Opinion  of  lower  conrt^ — Ordinarily 
the  trial  Judge's  opinion  in  rendering:  judg- 
ment has  no  proper  place  in  the  record  on 
appeal. — O'Connell  v.  Behan,  19  Cal.  App. 
111.    124    Pac.    1038. 

See  par.  357,  this  note. 

342.  The  written  opinion  of  a  trial  Judg:e 
filed  in  a  case,  constitutes  no  part  of  the 
record  on  appeal,  and  can  not  be  consid- 
ered for  any  purpose  by  an  appellate  court. 
— Ooldner^v.  Spencer.  168  Cal.  817,  126  Pac. 
847. 

343.  A  written  opinion  of  a  trial  judg:e, 
filed  in  determining:  a  motion  for  a  new 
trial,  constitutes  no  part  of  the  record  on 
appeal,  and  can  not  operate  to  limit  the 
effect  of  the  order  as  actually  made.  Any 
limitation  of  the  grounds  upon  which  the 
order  is  made  must,  to  be  effectual,  be  spe- 
cified in  the  order  itself. — Classen  v. 
Thomas,  164  Cal.  196,   128  Pac.  329,  330. 

844.  Where  the  paper  sougrht  to  be  filed 
as  a  copy  of  the  order  granting  a  new  trial 
is  obviously  merely  a  copy  of  the  sig:ned 
opinion  filed  in  the  lower  court  by  the  trial 
Judffe  in  determining:  the  motion  for  a  new 
trial,  and  states  at  considerable  lengrth  the 
reasons  of  the  learned  judg:e  for  his  con- 
clusion that  a  new  trial  should  be  g:ranted, 
and  ends  with  the  words,  "the  motion  for  a 
new  trial  will  be  g:ranted,"  It  must  be  held 
that  such  paper  sig:ned  and  filed  by  the 
trial  Judgre  was  simply  a  written  opinion, 
and  in  no  sense  an  order  g:ranting:  a  new 
trial. — Classen  v.  Thomas,  164  Cal.  196,  128 
Pac.    329,    330. 
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345.  Written  opinions  of  the  trial  Judg:e. 
notwithstanding:  these  are  embodied  in  the 
bill  of  exceptions  used  on  appeal,  can  not  be 
considered  in  determining:  whether  or  not 
the  findlng:s  are  sufficiently  supported  by 
the  evidence. — Ooldner  v.  Spencer,  163  Cal. 
817,   126   Pac.   347. 

346.  A  written  opinion  of  the  trial  court 
appended  to  respondent's  brief  forms  no 
part  of  the  record,  and  can  not  be  used  to 
supply  findlng:s  or  to  support  either  find- 
ing:8  or  judg:ment. — People  v.  Quong:  Sing:, 
20  Cal.  App.   26,   127  Pac.   1062,  1066. 

847.     On    appeal    from    Jnatlcea*    court. — 

•Where  an  appeal  taken  from  a  Justices' 
court  Judg:ment  is  not  perfected  by  the  g:iv- 
ing:  of  the  undertaking:  required  by  section 
978,  post,  the  transmission  of  the  papers 
and  pleadingrs  in  the  cause  to  the  superior 
court  is  unwarranted. — Tompkins  v.  Supe- 
rior Court,  24  Cal.  App.  656,  142  Pac  96. 

348.  Where  another  appeal  from  such 
Judgrment  is  taken  and  perfected  within  the 
time  allowed  by  law  therefor,  prohibition 
will  not  lie  to  restrain  the  superior  court 
from  proceeding:  with  the  trial  of  the  cause 
on  the  g:round  that  the  last  appeal  is  not 
accompanied  by  the  record  and  papers.  It 
will  be  assumed  that  prior  to  the  time  when 
the  court  will  try  the  case  the  record  will 
be  transmitted  to  the  clerk. — Tompkins  v. 
Superior  Court,  24  Cal.  App.  656,  142  Pac. 
96. 

840.  Order  srantlnv  new  trial  In  crim- 
inal cause — Opinion  of  trial  conrt^No  part 
of  record. — ^Upon  an  appeal  from  an  order 
g:ranting:  a  new  trial  in  a  criminal  prosecu> 
tion,  the  opinion  of  the  trial  court,  rendered 
at  the  time  of  the  granting:  of  the  motion, 
which  sets  forth  the  reasons  Impelling:  the 
conclusion  of  the  court  that  the  verdict  was 
not  Justified  or  sustained  by  the  evidence,  is 
no  part  of  the  record  and  can  not  be  con- 
sidered In  determining  the  propriety  of  the 
order.— People  v.  Petros,  25  Cal.  App.  236. 
143   Pac.  246. 

2.  AS  TO  WHAT  PAPERS  TO  BE 

INCLUDED. 

• 

Aa  to  written  opinion  of  lower  court  sot 
belnir  a  part  of  the  record,  seb  para.  S41- 
346,    this    note. 

850.  Affidavit,  supplemental,  flied  after 
perfecting:  appeal. — A  supplemental  affidavit, 
filed  long:  after  the  perfecting  of  the  appeal, 
constitutes  no  part  of  the  record  to  which 
the  appellate  court  is  entitled  to  look  In 
determining:  the  questions  presented  by  the 
record.  —  R.  H.  Herron  Co.  v.  Whiteside 
Electric  Co.,  18  Cal.  App.  778,  124  Pac.  455. 

861.  Amendments— In  general. — Where  a. 
demurrer  to  a  complaint  is  sustained,  ana 
an  amended  complaint  is  filed,  the  latter 
takes  the  place  of  the  former;  the  original 
complaint  forms  no  part  of  the  record,  and 
can  not  be  considered  on  appeal. — Bray  v. 
Lowery,  163  Cal.  266,  124  Pac.  1004. 

See,  also.  pars.  866  et  seq.,  this  note. 
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Copy  of  order  Appealed  from. — It  is 
the  duty  of  the  appellant  to  furnish  the 
appellate  court  with  a  copy  of  orders  ap- 
pealed from  and  where  the  orlgrinal  of  those 
orders  had  been  destroyed  it  is  the  duty  of 
the  appellant  to  have  the  record  thereof 
restored.  The  orders  also  destroyed  were 
understood  valid  and  effectual.  After  proof 
of  their  destruction  not  obtained  second 
day,  evidence  would  be  admissible  to  prove 
their  contents.  The  respondents  therefore 
could  rely  on  the  orders  as  they  stood 
and  were  under  no  absolute  necessity  to 
have  the  record  restored  in  order  to  pre- 
serve their  rights.  Appellant  was  en- 
deavoring to  overthrow  the  orders  and  a 
restoration  of  the  record  thereof  was  nec- 
essary to  enable  him  to  do  this,  and  if  he 
failed  to  do  so  he  must  take  the  conse- 
quences of  an  unreasonable  delay  in  the 
prosecution  of  his  appeal. — Estate  of  Hey- 
wood.   164  Cal.  312,  815,  97  Pac.  826. 

363.  It  is  not  necessary  that  orders  deny- 
Inff  new  trial  and  refusing  to  vacate  a 
JudflTRient  be  contained  in  any  bill  of  ex- 
ceptions or  statement.  Copies  of  the  orders 
appealed  from,  certified  by  the  clerk,  to- 
flrether  with  a  copy  of  the  notice  of  appeal 
are  all  that  are  requisite  to  sustain  an 
appeal  from  such  order. — ^Brode  v.  Ooslin, 
168  Cal.  699.  112  Pac.  280. 


Saiae-^Mlnnte-order  deaylng  laotloa* 

— ^Where  the  record  contans  a  copy  of  the 
minute-order  denying  a  motion  for  a  new 
trial,  properly  certified  in  his  certificate 
attached  to  the  transcript  by  the  clerk,  this 
la  sulBcient  to  show  that  the  order  has 
been  made. — Worley  v.  Spreckels  Bros. 
Commercial  Co..  16S  Cal.  60,  7  N.  C.  C.  A. 
68S,   124   Pac.  679. 

S6&.  A  minute-entry  by  the  clerk,  which 
forma  no  part  of  the  judgment-roll,  a  copy 
of  which  is  brought  up  in  the  transcript, 
can  not  be  considered  for  any  purpose,  upon 
an  appeal  taken  upon  the  Judgment-roll. — 
Kritxer  v.  Tracy  Engineering  Co.,  16  Cal. 
App.    287,   116  Pac.  700. 

S89.  New- trial  order. — A  notice  of  motion 
for  relief  under  section  473,  ante,  from 
failure  to  serve  the  statement  in  time,  and 
a  minute-order  granting  such  relief,  printed 
In  the  transcript,  constitute  no  part  of  the 
record  on  appeal;  but  the  granting  of  the 
relief  la  sufficiently  presented  by  the  state- 
ment Itself,  showing  that,  in  response  to 
objection  to  failure  of  service  in  time,  the 
movlncr  party  presented  a  showing,  by  affi- 
davit, of  mistake,  surprise,  and  excusable 
neglect  under  section  473,  ante,  counter 
aSdavlts,  and  aflldavits  in  rebuttal,  ^nd 
that  such  objections  were  overruled  an^ 
the  statement  ordered  settled  and  filed. — 
Kiji^  V.  Dugan.  160  Cal.  260.  88  Pac.  925. 


le— OplBloB  of  trial  Judge  as  to 
grounds  upon  which  his  order  was  based. 
set  forth  in  letter  written  by  him  some 
montha  afterwards,  is  not,  and  could  not 
be  made,  a  part  of  the  record  on  appeal. — 
^Welaaer  v.  Southern  Pac.  R.  Co.,  148  Cal. 
428«   «3    Pac.   439. 


As  to  opinion  of  trial  Jndge,  not  part  of 
record  and  not  eonaldcrcd»  see  pars.  341- 
346,   this  note. 

858.  Notice  of  appeal  mnst  be  Inelnded* — 

Sections  951  and  952,  post,  apply  to  records 
on  appeal  prepared  under  sections  953a 
and  963c,  post,  as  in  other  cases,  and  a 
copy  of  the  notice  of  appeal  is  a  necessary 
part  of  every  record  on  appeal,  and  should 
be  included  in  the  transcript  in  ell  cases. — 
Merritt  v.  City  of  Los  Angeles.  162  Cal.  47, 
120  Pac.  1064. 

859.  Notice  of  Intention  to  move  for  a 
new  trial. — It  is  not  necessary  that  the  no- 
tice of  intention  to  move  for  a  new  trial 
should  be  included  in  the  record  on*  appeal. 
— Cross  V.  Mayo,  167  Cal.  694,  140  Pac.  283. 

360.  Notice  of  intention  to  move  for  a 
new  trial,  printed  elsewhere  in  the  tran- 
script, and  stating  certain  grounds  for  the 
motion,  but  not  incorporated  in  the  state- 
ment of  the  case  used  upon  hearing  of  the 
motion,  forms  no  part  of  the  record  and 
can  not  be  considered  upon  hearing  of  ah 
appeal  from  an  order  denying  the  motion 
for  a  new  trial. — Carver  v.  San  Joaquin 
Cigar  Co.,  16  Cal.  App.  761,  118  Pac.  92. 

861,     Omission    of   matter   from   record. — 

Alleged  error  in  refusing  to  give  instruc- 
tions requested  by  the  defendant  can  not  be 
considered  on  appeal  if  the  transcript  does 
not  contain  such  alleged  requests,  notwith- 
standing their  omission  may  have  been 
inadvertent. — People  v.  Mueller,  168  Cal. 
621,  li.  B.  A.   1916B,   788,   143  Pac.  748. 

362.  An  order  denying  a  motion  for  a 
new  trial  must  be  afllrmed  on  appeal  where 
the  record  does  not  disclose  the  grounds 
upon  which  the  motion  was  made. — Davies 
V.  Stark,  25  Cal.  App.  619,  144  Pac.  315. 

363.  In  view  of  the  failure  of  the  record 
in  this  case  to  show  that  any  instructions 
were  given  at  the  request  of  the  prosecu- 
tion, the  claim  that  the  same  were  erro- 
neously given  can  not  be  considered. — Peo- 
ple V.  Jaii  You.  26  Cal.  App.  148.  146  Pac.  63. 

364.  Where  a  defendant  urges  error 
predicated  upon  the  giving  of  erroneous 
instructions.  It  devolves  upon  him  to  show 
affirmatively  •  that  such  instructions  were 
not  given  at  his  request,  and  In  the  absence 
of  such  request  the  appellate  court  can 
not  Indulge  in  the  presumption  that  the 
trial  court  erred. — People  v.  Jan  You,  26 
Cal.  App.  148,  146  Pac.  63. 

365.  Alleged  error  in  limiting  the  argu- 
ment of  defendant's  counsel  to  the  jury  and 
refusing    his    request'  for    additional    time, 
when  there  is  nothing  in  the  record  which 
'discloses    such    action    on    the    part    of    the 

court,  can  not  be  considered  on  appeal. — 
People  V.  Jan  You,  26  Cal.  App.  148.  146 
Pac.    63.  ^ 

360.  Orders  allowing  or  refusing  amend- 
ments to  pleadings. — On  appeal  from  the 
Judgment  on  the  Judgment-roll  alone,  such 
orders  are  not  properly  a  part  of  the  record 
on  appeal,  and  in  the  absence  of  a  bill  of 
exception's,  statement,  or  other  like  paper. 
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an  amended  answer,  appearing:  in  the  rec- 
ord, will  be  presumed  to  have  been  with 
leave  of  court,  or  an  amendment  as  of 
rliTht,  and  in  time  allowed  for  flllngr  such 
an  amendment. — Segrerstrom  v.  Scott,  16 
Cal.  App.  296.  260,  116  Pac.  690. 
See,    also,    par.    351,    this    note. 

867.  An  order  grrantlngr  leave  to  a  de- 
fendant to  amend  his  answer  is  no  part 
of  the  Judgrment-roll,  and  is  not  required 
to  be  entered  thereon;  if  entered,  can  not 
constitute  any  part  of  the  record  which 
the  appellate  court  can  review. — Segrerstrom 
V.  Scott,  16  Cal.  App.  256,  116  Pac.  690. 


use  on  appeal  therefrom,  when  presented 
too  late  for  the  latter  purpose;  the  motion 
being:  a  proper  proceeding:  for  the  review  of 
the  order,  the  bill  of  exceptions  can  not 
be  regrarded  as  a  valid  paper  otherwise 
than  on  appeal  from  the  Judgment. — Ship- 
man  V.  Unangrst,  150  Cal.  425,  88  Pac.  1090. 


(73.  Order  sett  in  v  aside  Judrment  of  dl»- 
mlMsal. — Affidavits  not  incorporated  in  any 
biU  of  exceptions  are  not  part  of  the  record 
on  appeal  from  such  an  order,  and  can  not 
be  considered  even  if  properly  authenti- 
cated.— Estate  of  Dean,  149  Cal.  487,  495.  87 
Pac.  IS. 


368.     Order     on     motion— -tn     general.—- 

Printing  in  transcript  on  appeal  from  or- 
der, the  notice  of  motion,  etc.,  the  affidavits 
in  support  thereof  and  the  order  without 
attestation  or  authentication,  does  not  con- 
stitute a  proper  record  on  appeal.  The 
proper  method  is  by  bill  of  exceptions. — 
Muzzy  V.  McEwen  Lumber  Co.,  154  Cal.  685, 
686.   98   Pac.    1062. 

M9.  Same— To  strike  out. — To  entitle  the 
appellant  to  a  review  of  an  alleged  error 
in  the  denial  of  a  motion  to  strike  out  cer- 
tain designated  portions  of  an  amended 
complaint,  the  record  should  disclose  that 
the  motion  was  made,  the  grounds  thereof, 
and  the  ruling  of  the  court  thereon,  and 
when  none  of  these  facts  appear,  such  al- 
leged error  will  not  be  reviewed. — National 
Bank  v.  Mulford,  17  Cal.  App.  556,  120  Pac. 
446. 

370.  Order  denying  neir  trial— Jndstnent- 
roll  prepared,  how. — ^While  on  an  appeal 
from  an  order  denying  a  new  trial  it  is 
necessary  that  it  should  in  some  way  be 
made  to  appear  in  the  record  what  the 
grounds  of  the  motion  for  a  new  trial  were, 
yet  where  there  is  a  statement  on  motion 
for  a  new  trial  or  a  bill  of  exceptions,  con- 
taining speciflcations  of  insufficiency  of 
evidence  and  assignments  of  errors  of  law, 
the  presumption  is  that  notice  was  duly 
given,  and  that  the  specifications  and  as- 
signments in  the  statement  or  bill  of  ex- 
ceptions conform  to  those  in  the  notice  and 
constitute  the  grounds  upon  which  the  court 
was  asked  to  grant  a  new  trial. — Cross  v. 
Mayo,   167  Cal.   594,   140   Pac.   283. 

As  to  orders  denying:  motion  for  neinr 
trials  not  belnv  noinr  appealable  orders,  see 

par.  8,  this  note,  and,  post,  §  963  and  note. 

371.  Order  refnslnv  to  set  apart  home- 
stead under  section  1465*  post. — On  such 
appeal  it  is  necessary  to  furnish  the  ap- 
pellate court  with  a  copy  of  the  order 
appealed  from;  and  where  the  record  of  the 
order  was  destroyed  in  the  San  Francisco 
fire  of  1906,  it  was  the  duty  of  the  appel- 
lant, and  not  of  the  respondent,  to  have 
the  record  restored  under  the  act  of  June 
16.  1906. — Estate  of  Heywood,  154  Cal.  315, 
97   Pac.    825. 

372.  Same— Maklns  family  allowance  to 
widow* — A  bill  of  exceptions  presented  to 
be  used  on  a  motion  for  a  new  trial  of 
such  orders  can  not  be  settled  as  a  bill  for 
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B.     APPEAL     BY    NEW     AND    ALTERNA- 
TIVE  METHOD. 

As    to    flllnv    transcript    where    prepared 
under  provisions  of  section  86Sc.  post»  see 

pars.    229-233,    473-477,    this   note. 

874.     As  to  generally— Duty  of  appellant. 

— If  a  party  to  an  action  expects  to  take 
his  appeal  under  the  alternative  method 
provided  by  section  95Sa,  post,  and  have 
his  record  prepared  according  to  the  pro- 
cedure affecting  that  method,  then  he  must 
see  to  it  that  the  official  phonographic 
reporter  is  present  at  the  trial  In  order 
that  a  transcript  of  the  evidence  and  pro- 
ceedings may  be  furnished  by  the  one  offi- 
cer whose  duty  It  is  to  prepare  it. — Allen  v. 
Conrey,  22  Cal.  App.  409,  184  Pac.  730. 

375.  Where  the  record  on  an  appeal  is 
typewritten,  and  made  up  in  the  manner 
prescribed  in  section  953a.  post,  and  the 
appellant  fails  to  comply  with  the  re- 
quirements of  section  953c,  post,  to  the 
effect  that  In  filing  briefs  the  parties  must 
print  therein,  or  in  a  supplement  appended 
thereto,  such  portions  of  the  record  as 
they  desire  to  call  to  the  attention  of  the 
court,  the  appellate  court  is  Justified  in 
refusing  to  examine  the  record. — O'Rourke 
V.  Skellenger,  169  Cal.  270,   146  Pac.   63S. 

376.  Original  llle   not  to   be  sent    vp. — It 

was  clearly  not  Intended  to  authorize  the 
clerk  of  the  trial  court  to  send  up  to  the 
appellate  court  his  original  files  In  the 
action,  consisting  of  the  pleadings,  findings. 
Judgment,  and  other  papers  made  a  part 
of  the  Judgment-roll  by  section  670.  ante. 
To  do  this,  would  not  only  deprive  the 
office  of  the  papers  and  records  which  the 
law  makes  it  the  duty  of  the  clerk  of  the 
superior  court  to  preserve,  but  would  ren- 
der him  unable   to  enter  up  the  remittitur 

when   received   from   the  appellate    court. 

Waterbury  v.  Temescal  Water  Co..  li  Cal. 
App.    632,    686,    637,    106   Pac.    940. 

877.  Phonoirmphlc  report  of  trlnl  snnst 
he  certlfled  by  trial  Jndire  as  correct  or  it 
will    not    constitute   a   record   available    on 

appeal   in   lieu   of   the  bill  of  exceptions. 

Williams  v.  Lane,  158  Cal.  39,  109  Pac.   873. 

See,    also,    par.    402,    this    note. 

As   to   authentication    by  Judse    or    clerk 

see    pars.    384-394,    this    note. 

378.  Same— Jndffe  of  trial  conrt  la  re- 
quired  to   correct,   approve,   and  certify    la 
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lieu  of  a  bill  of  exceptions  the  stenoerraphic 
notea  of  the  trial  contalninflr  the  proceed- 
ingra  and  evidence  which  would  form  no 
part  of  the  record  unless  authenticated  as 
the  statute  requires,  and  he  is  not  required 
to  certify  the  pleadlngrs  and  orders  consti- 
tuting the  Judgrment-roll  in  the  action. — 
Chrlatensen  Lumber  Co.  v.  Sewell,  157  Cal. 
405.    406,  108  Pac.  276. 

S79.  PrtetlBv  of  Jnd«iBeiat-roU. — It  Is  as- 
sumed that  the  judgment-roll  need  not  be 
printed. — Dyer  Law  &  Col.  Co.  v.  Salisbury, 
17  Cal.  App.  895,  11»  Pac.  947. 

380.  The  lansruage  of  this  section,  that 
"said  record  shall  be  filed  with  the  clerk  of 
the  court  to  which  the  appeal  is  taken  and 
no  transcript  thereof  need  be  printed"  is 
permissive.  It  is  not  only  allowable,  but 
desirable,  that  a  printed  and  duly  authenti- 
cated copy  of  the  transcript  be  filed  in  the 
supreme  court  In  lieu  of  the  orlerinal. — 
Seymour  v.  Oelrichs.  162  Cal.  818,  324,  122 
Pac.    847. 


PrlJBtlBv  parts  of  reeord  In  brief. — 

The  lang^uase  of  section  953c,  post,  seems 
to  be  mandatory,  and  when  the  parts  relied 
on  are  printed  as  required  it  becomes  a  part 
of  the  record  on  appeal. — San  Joaquin  & 
King's  River  Canal  &  Irr.  Co.  v.  Ste Vinson, 
16  Cal.  App.  236,  116  Pac.  378. 

As  to  briefs  generally,  see  Part  II,  this 
note. 

ass.  Same— LefflslatlTe  Intent. — The  clear 
intention  of  the  legislature  seems  to  re- 
quire something  In  the  nature  of  a  state- 
ment or  bill  of  exceptions  to  be  printed  in 
a  supplement  to  briefs  of  counsel,  for  the 
purpose  of  elucidating  the  questions  relied 
•upon;  but  the  meanlngr  of  the  language 
used  does  not  appear  to  be  so  self-evident, 
and  some  rule  of  regulating  the  new  pro- 
cedure Is  apparently  necessary. — San  Joa- 
quin A  Kings  River  Canal  &  Irr.  Co.  v. 
Stevlnson,  16  Cal.  App.  286,  116  Pac.  878. 

C,     AUTHENTICATION    AND    CERTIFICA- 
TION. 
I.  IN  GENERAL. 


AflidavttB     following     eerttflcste     of 

-"Wliere  there  appear  in  the  tran- 
script, following  the  certificate  of  the  clerk 
of  the  record  of  the  bill  of  exceptions, 
aevera.1  affidavits  charging  that  the  plain- 
tiff was  guilty  of  misconduct  in  connection 
with  tbe  jury  while  the  latter,  under  the 
order  of  the  court,  were  engaged  In  viewing 
tbe  property  of  the  plaintiff  alleged  to 
have  been  damaged,  but  the  aflddavits  are 
not  Incorporated  In  a  bill  of  exceptions, 
they  arc  not  authenticated  as  required  by 
Rnle  XXIX  of  this  court  and  therefore 
ean  not  be  regarded  as  any  part  of  the 
record  or  be  considered  on  appeal  from  an 
order  denying  a  new  trial  for  any  purpose. 

Cook  ▼.  Suburban  Realty  Co.,  20  Cal.  App. 

538.     129    Pac.    801,    808. 

jot.  A«tbentteatlon  by  Judge  or  elerk. — 
It  Is  axiomatic  that  papers  not  properly 
antbentlcated    as    having    been    used    on    a 


liearing  resulting  in  a  Judgment  or  order  or 
decree,  can  not  be  considered  on  appeal, 
saving  those  papers  and  those  alone  which 
may  be  considered  as  a  part  of  the  Judg- 
ment-roll.— Estate  of  Broome,  169  Cal.  604, 
147  Pac.  270. 


As    to    certlfleatlon 

899-401,    this    note. 


by    elerk,    see    pars. 
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As  to  reqalrement  that  Judge  certify  as 
correet  phonographle  reports  see  par.  377, 
this   note. 

385.  The  question  whether  or  not  a  will 
is  susceptible  of  a  different  construction 
from  that  put  upon  it  by  the  decree  of  dis- 
tribution can  not  be  considered  on  an  ap- 
peal from  the  decree,  where  the  transcript, 
apparently  prepared  under  the  new  method, 
consists  of  a  number  of  papers,  records  and 
documents,  including  the  order  admitting 
the  will  to  probate,  petition  for  letters  of 
administration  with  the  will  annexed,  order 
appointing  administrator  with  the  will  an- 
nexed and  stipulation  of  the  parties,  having 
for  certification  nothing  further  than  the 
declaration  of  the  clerk  ti^at  the  copies 
contained  In  the  transcript  are  true  and 
correct  copies  of  the  same  "as  they  appear 
on  file  and  of  record  in  my  ofllce." — Estate 
of  Broome,  169  Cal.   604,   147  Pac.   270. 

886.  A  statement  of  the  case  on  motion 
for  a  new  trial  is  insufficient,  if  the  cer- 
tificate of  the  Judge  is  placed  before  the 
specifications  of  errors  and  the  particulars 
wherein  it  is  alleged  that  the  evidence  is 
Insufficient  to  Justify  the  decision,  and  no 
reference  is  made  to  them  in  the  authenti- 
cation or  in  the  body  of  the  statement. 
Under  such  circumstances  the  certificate  of 
the  Judge  has  no  application  to  matter 
which  does  not  precede  his  signature. — 
Newmire  v.  Schacht  Consolidated  Auto  & 
Truck  Co.,  22  Cal.  App.  308,  134  Pac.  336. 

387.  If,  as  a  matter  of  fact,  the  unau- 
thenticated  matter  constitutes  a  part  of 
the  statement,  the  respondents  should,  when 
attack  upon  such  ground  is  made  by  the 
appellants  In  their  brief,  ask  for  a  diminu- 
tion of  the  record  in  order  to  correct  the 
same.  If  they  fail  to  do  so,  the  appellate 
court  will  assume  that  the  record  is  what 
it  purports  to  be,  and  fails  to  comply  with 
section  659,  ante. — Newmire  v.  Schacht  Con- 
solidated Auto  A  Truck  Co.,  22  Cal.  App. 
308.   134  Pac.   336. 

» 

388.  Where  no  questions  of  fact  are  tried, 
and  the  transcript  of  the  record  prepared 
consists  of  the  papers  constituting  the 
Judgment-roll,  the  record  is  properly  pre- 
pared  and  certified  by  the  clerk.  The  only 
transcript  which  the  Judge  is  required  or 
authorized  to  certify  is  that  containing  the 
testimony  and  other  proceedings  which  art' 
had  in  the  trial  of  issues  of  fact. — Jaques 
V.  Yuba  County  Supervisors,  22  Cal.  App 
627,   135   Pac.   686. 

889.  A  transcript  on  appeal  from  an 
order  granting  a  motion  for  a  new  trial 
which  contains  no  certificate  of  the  Judge 
that  the  papers  and  records  included  in  the 
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411.  On  an  appeal  from  an  order  deny- 
ing: a  motion  for  a  new  trial,  an  affidavit 
filed  In  the  court  below  in  support  of  the 
motion  and  showingr  the  Judge's  prejudice 
can  not  be  considered  on  appeal  if  not 
included  or  referred  to  in  the  bill  of  ex- 
ceptlona.— Pinto  v.  Seely.  22  Cal.  App.  818, 
135   Pac.    43. 

412.  The  action  of  the  court  in  relievingr 
the  movinsT  party  from  default  in  failing  to 
prepare  and  serve  his  bill  of  exceptions 
should  be  incorporated  in  the  record  on  the 
motion  for  a  new  trial,  and  may  be  re- 
viewed on  appeal  from  the  order  made  on 
such  motion. — Kramm  v.  Stockton  Blec.  R. 
R.  Co.,  22  Cal.  App.  787,  761,  186  Pac.  623, 
634. 

418.  The  party  proposing  a  bill  of  ex- 
ceptions is  only  required  to  set  forth  there- 
in a  record  of  so  much  of  the  proceedings 
as  will  illustrate  the  error  claimed,  and 
it  is  the  duty  of  the  opposite  party  to  pro- 
pose, if  he  is  able  to  do  so,  such  amend- 
ments as  will  show  that  the  alleged  errors 
were  cured  or  rendered  non-prejudicial.  It 
will  not  be  presumed  that,  if  omitted  evi- 
dence had  been  supplied,  a  different  case 
would  be  presented,  but  the  presumption 
will  be  that  the  record  does  show  all 
matters  material  to  a  consideration  of  the 
points  presented. — Polkinffhorn  ▼.  Riverside 
Portland  Cement  Co.,  24  Cal.  App.  616,  142 
Pac.   140. 

414.  An  appeal  from  an  order  denying  a 
motion  to  recall  and  quash  an  execution, 
and  from  an  order  denying  an  application 
for  an  injunction  restraining:  the  sheriff 
from  further  proceedincrs  under  the  execu- 
tion, will  be  dismissed,  if  in  lieu  of  a  bill 
of  exceptions  settled  by  the  court  and  ex- 
hibiting the  alleired  errors  of  the  trial  court 
in  the  proceedings,  the  appellant  has  incor- 
porated in  a  typewritten  copy  thereof 
certain  affidavits,  telegrams  and  letters, 
certified  by  the  clerk,  to  be  true  copies  of 
such  origrinal  documents  on  file  in  his  office, 
and  it  does  not  appear  that  these  documents 
were  presented  to  the  court  or  considered 
upon  the  hearing:  of  the  motions,  or,  assum- 
ing: they  were  so  offered  and  received,  that 
other  evidence  was  not  offered  and  consid- 
ered.— Columbia  Crude  Oil  Co.  v.  Deyo,  26 
Cal.   App.   268,    148  Pac.   243. 

416.  Same — Afltdarlt  of  plaintiff  lasafll- 
clent  ■■  aabatltnte. — Where,  in  an  action 
on  a  fire  insurance  policy  providing  that 
such  policy  would  hold  good  only  so  long 
as  the  house  insured  was  used  as  a  dwell- 
ing-house, and  the  personal  property 
insured  remained  therein,  the  complaint 
alleged  that  the  buildings,  together  with 
the  property  described  in  the  policy,  were 
destroyed  by  fire,  but  contained  no  state- 
ment showing  that  the  buildings  were 
being  put  to  the  particular  uses  limited  by 
the  contract,  to  which  complaint  the  de- 
fendant seasonably  demurred,  but  which 
demurrer  was  overruled,  and  the  record  on 
appeal  consists  of  the  Judgment-roll  only, 
an    affidavit    of    the    plaintiff,    filed    in    the 


appellate  court,  being  no  p4,rt  of  the  record, 
can  not  be  considered  for  the  purpose  of 
showing  that  evidence  was  Introduced  in 
the  trial  to  show  that  the  buildings  were 
being  so  used  at  the  time  of  their  destruc- 
tion.— Balan  ▼.  Nat.  Union  Fire  Ins.  Co..  19 
Cal.  App.   778,   127  Pac.   829. 

416.  Am  to  reqvtremeBts  of  section  690» 
ante. — Supreme  court  does  not  Intimate  that 
section  660,  ante,  as  amended.  Is  other  than 
directory,  or  that  a  failure  to  serve  the 
engrossed  bill,  when  certified,  would  pre- 
clude its  use  upon  appeal. — Regents  of 
University  of  California  v.  Turner,  159  CaL 
541.   114  Pac.  842. 

417.  Aa  to  anfllcleaey  of  bUL — ^The  cases 
holding  that  where  the  appellant  presents 
his  record  In  the  form  of  a  bill  of  excep- 
tions that  particular  errors  need  not  be 
specified,  apply  when  the  objections  and 
rulings  appeal  In  the  bill,  and  hence  need 
no  more  particular  presentation  in  order 
that  the  court's  attention  may  be  readily 
attracted  to  the  errors  claimed. — ^First  Na- 
tional Bank  v.  Trognitz,  14  Cal.  App.  176. 
Ill  Pac.  402. 

418.  Where  the  transcript  on  appeal 
from  the  Judgment  and  from  an  order  de- 
nying a  new  trial  contains  a  purported 
bill  of  exceptions  in  support  of  applicant's 
motion  for  a-  new  trial  which  is  not  au- 
thenticated in  any  manner,  but  contains 
an  order  of  court  sustaining  objections 
to  its  settlement  on  the  ground  that  it  was 
not  presented  within  the  time  required  by 
law,  and  shows  no  exception  to  such  order, 
such  purported  bill  of  exceptions  can  not 
be  considered  for  any  purpose  upon  such 
appeal. — Erode  v.  Gk>slin«  16  Cal.  App.  632. 
117  Pac.  778. 

419.  A  bill  of  exceptions,  which  was 
settled  within  the  time  required  for  its 
use  upon  an  appeal  from  the  Judgment, 
may  be  considered  thereon,  notwithstand- 
ing that  in  the  first  instance  it  was  the 
intention  to  use  such  bill  of  exceptions 
upon  a  motion  for  a  new  trial,  the  pro- 
ceedings upon  which  were  abandoned.  It 
is  held  immaterial,  in  such  case,  what 
may  be  the  purposes  for  which  the  bill  was 
expected  to  be  used. — ^Dresser  v.  Allen,  17 
Cal.   App.    608,    120   Pac.   66. 

420.  Appeal  from  order  dlMillowlns  at- 
torney** fees. — On  appeal  from  such  an  or- 
der, made  under  the  authority  of  sections 
1616  and  1619.  post,  where  the  application 
was  made  to  the  superior  court  "on  the 
files,  papers  and  records  in  the  case,**  the 
will  and  codicils,  forming  part  of  such 
flies,  papers,  and  records,  were  properly  In- 
cluded in  the  bill  of  exceptions. — Estate  of 
Kite,   166   Cal.   469,   101   Pao.   448. 


421.  BUI  of  exceptions  settled  for 
motion  for  new  trial. — If  settled  within  the 
time  required  for  its  use  on  an  appeal  from 
the  Judgment,  it  may  be  considered  on  sucb 
appeal,  although  intended  for  use  on  mo« 
tion  for  new  trial,  which  was  abandoned* 
The  purposes  for   which   the   bill  was    pre- 
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pared  and  expected  to  be  used  is  immate- 
rial.— Dresser  v.  Allen,  17  CaL  App.  509, 
120    Pac.   66. 


Failare  to  prepare  -—  Relief  under 
ae^^lon  473,  ante. — Upon  appeal  from  an  or- 
der refusing:  to  ffrant  relief  under  section 
473,  ante,  on  the  irround  of  mistake,  inad- 
vertence and  excusable  negrlect  in  failinir 
to  prepare  a  bill  of  exceptions  in  time  to 
be  used  upon  appeal  from  an  order  denyin^r 
a  new  trial,  the  order  appealed  from  is 
a  matter  purely  within  the  discretion  of 
the  trial  court,  and  this  court  can  not  in- 
terfere to  review  the  same,  where  it  does 
not  clearly  appear  that  there  has  been  a 
plain  abuse  of  discretion. — Blumer  v.  May- 
hew,    17   Cal.  App.  223,  119  Pac.  202. 

423.  It  is  held  that,  upon  the  showinsr 
made  in  support  of  the  application  for  re- 
lief under  section  473,  ante,  in  this  case,  it 
not  only  can  not  be  said  that  the  court 
failed  to  exercise  a  proper  discretion,  but 
that  it  may  also  rather  be  said  that,  had 
the  ruling:  been  otherwise,  non-interference 
by  tills  court  would  have  strained  the  rule 
prolilbiting:  interference  with  an  order 
when  it  tends  to  ffive  a  hearing  upon  the 
merits  of  the  case. — ^Blumer  v.  Mayhew,  17 
Cal.   .App.  223,  119  Pac.  202. 

42^  Same— Advlee  to  trial  Jndses— Rule 
mm  to  revleiv* — Thoug:h  appellate  courts  have 
suKSreBted,  by  way  of  advice  to  trial  Judges, 
that  all  doubts  as  to  the  propriety  of  their 
rulings  upon  applications  for  relief  from 
default  under  section  473,  ante,  should  be 
resolved  in  favor  of  the  moving  party,  for 
the  reason  that  it  tends  to  bring  about  a 
decialon  upon  the  merits,  yet,  notwith- 
standing this  fact,  the  rule  which  prohibits 
interference  by  appellate  courts  with  the 
decialon  of  the  trial  court  thereupon,  save 
and  except  in  case  of  an  abuse  of  discre- 
tion, has  never  been  relaxed. — Blumer  v. 
Mayliew,  17  Cal.  App.  223,  119  Pac.  202. 


Saaie— -Attorney's  Isnoranee  of  stat- 
neasable^ — The  statutory  provisions 
nrltb  reference  to  the  procedure  to  be  taken 
upon  an  appeal  from  an  order  denying  a 
motion  for  a  new  trial  are  of  such  long 
standing,  so  fully  set  forth  in  the  Code  of 
Civil  Procedure,  and  have  been  so  frequently 
passed  upon  and  construed  by  the  appellate 
courts  of  this  state,  that  ignorance  of  the 
time  within  which  a  statement  or  bill  of 
exceptions  must  be  prepared  and  served 
can  not  be  deemed  the  result  of  mistake  or 
surprise  or  inadvertence,  and  the  neglect 
to  prepare  and  serve  it  within  the  time 
prescribed  by  the  code  is  not  excusable. — 
Blumer  v.  ICayhew,  17  Cal.  App.  223,  119 
Pac.    202. 

§jm  Method  of  presentation.  —  Section 
9S1,  post,  merely  prescribes  that  the  papers 
used  on  the  hearing  in  the  trial  court  shall 
t>«  a.  part  of  the  record  on  appeal,  but  does 
not  present  the  method.  Rule  XXIX  pro- 
vides that  such  papers  shall  be  included  in 
a  bill  of  exceptions, — Harrison  v.  Cousins, 
16  Cal.  App.  517,  117  Pac.  564. 


427.  Time  for  serving  bill  of  exeeptlons. 

— Notice  of  the  entry  of  an  order  denying 
a  motion  to  be  relieved  from  a  default 
Judgment  Is  not  waived  from  the  fact  of 
the  presence  of  counsel  in  court  during  the 
argument  of  the  motion,  as  such  presence 
does  not  imply  actual  knowledge  either  of 
the  making  or  of  the  entry  of  the  order, 
and  the  time  to  serve  and  present  the  bill 
of  exceptions  on  appeal  from  such  order 
does  not  begin  to  run  Immediately  upon 
such  decision. — Hughes  Mfg.  &  Lumber  Co.* 
V.  Elliott,  167  Cal.  494,  140  Pac.  17. 

428.  Where  it  is  claimed  that  a  bill  of 
exceptions  is  not  presented  In  time  and  the 
bill  is  settled  over  such  objection,  it  is  the 
duty  of  the  respondent  to  have  the  matter 
incorporated  in  the  bill,  since  otherwise  it 
must  be  presumed  that  the  court  acted 
within  its  proper  authority. — Hughes  Mfg. 
&  Lumber  Co.  v.  Elliott,  167  Cal.  494,  140 
Pac.   17, 

429.  Orders  extending  the  time  for  the 
presentation  and  service  of  a  proposed  bill 
of  exceptions  for  thirty  days  beyond  that 
allowed  by  law,  without  the  consent  of  the 
adverse  party,  are  void. — ^Kramm  v.  Stock- 
ton Elec.  R.  Co.,  22  Cal.  App.  737,  761,  136 
Pac.  523. 

430.  Where,  however,  the  adverse  party, 
after  such  unauthorized  extensions,  con- 
sents, by  stipulation,  to  a  further  extension 
of  time,  he  is  estopped  from  claiming  a 
default  as  against  the  other  party  on  the 
ground  that  the  previous  orders  were  void, 
provided  the  latter  has  prepared  and  served 
the  bill  within  the  time  designated  in  the 
stipulation. — Kramm  v.  Stockton  Elec.  R. 
Co.,  22  Cal.  App.  737,  761,  136  Pac.  523. 

431.  An  order  of  court  extending  the 
time  for  service  of  the  proposed  bill  after 
it  had  been  completed,  four  days  beyond  the 
date  to  which  the  time  had  been  extended 
by  stipulation,  without  the  consent  of  the 
adverse  party,  is  also  in  excess  of  the 
power  of  the  court,  but  the  latter  is  like- 
wise estopped  from  objecting  to  the  set- 
tlement of  the  bill  on  such  ground,  where 
he  not  only  accepted  the  bill,  but  requested 
and  secured  a  stipulation  extending  the 
time  within  which  to  prepare  and  serve 
his  proposed  amendments  thereto. — Kramm 
V.  Stockton  Elec.  R.  Co.,  22  Cal.  App.  737, 
761,   136  Pac.   623. 

432.  It  is  not  an  abuse  of  discretion  to 
relieve  a  party  moving  for  a  new  trial  from 
a  default  in  preparing  and  serving  his  bill 
of  exceptions  within  time,  where  the  service 
Is  one  day  late,  due  to  the  inadvertence  of 
the  stenographer  engaged  in  typewriting 
the  bill  in  omitting  some  important  matters 
which  were  not  discovered  in  time  to  make 
the  service  on  the  previous  day. — Kramm  v. 
Stockton  Elec,  R.  Co.,  22  Cal.  App.  737,  761, 
136    Pac.   623. 

433.  The  settlement  of  a  bill  of  excep- 
tions is  a  "proceeding"  within  section  473, 
ante,  and  under  that  section  the  release  of 
a   party   from   a   proceeding   taken   against 
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him  throusrh  mistake,  inadvertence,  etc.,  is 
a  matter  largrely  within  the  discretion  of 
the  trial  court,  which  will  not  be  disturbed 
on  appeal,  unless  it  clearly  appears  that 
such  discretion  has  been  abused. — Kramm 
▼.  Stockton  Elec.  R.  Co..  22  Cal.  App.  737, 
761,   136   Pac.    523. 

434.  The  service  of  a  bill  of  exceptions 
by  delivery  to  the  attorneys  of  the  kdverse 
party  through  the  agency  of  Wells,  Fargo 
&  Co.'s  express  is  a  valid  service. — Kramm 
V.  Stockton  Elec.  R.  Co.,  22  Cal.  Apt).  737. 
761,   136   Pac.   523. 

436.  The  fact  that  the  person  upon  which 
the  service  is  to  be  made  resides  or  has  his 
office  in  a  different  place  from  that  of  the 
person  making  the  service  does  not  require 
that  the  service  be  made  by  mail,  or  pre- 
clude a  personal  service,  and  the  person 
seeking  to  make  the  service  can  avail  him- 
self of  any  agency,  such  as  Wells,  Fargo  & 
Co.,  or  the  instrumentality  of  the  post-offlce 
department,  with  as  much  effect  as  if  he 
had  employed  any  other  messenger.  The 
delivery  of  the  notice  through  such  agency 
renders  the  service  persona!,  and  the  proof 
of  such  delivery  establishes  a  personal 
service. — Kramm  v.  Stockton  Elec.  R.  Co., 
22  Cal.  App.  737,  761,  136  Pac.  523. 

E.    DEFECTS   AND   OBJECTIONS. 

430.     Am    to    defective    record    on    appeal 

being  presented,  inasmuch  as  the  appel- 
late court  has  obtained  Jurisdiction  of  the 
cause  by  reason  of  the  notice  of  appeal 
given  by  the  appellant  to  the  clerk,  the  ap- 
peal should  not  be  dismissed,  but  the  Judg- 
ment or  order  appealed  from  affirmed. — 
Hibernia  Sav.  &  L.  Soc.  v.  Doran,  161  Cal. 
118,  118  Pac.  526. 

See  pars.  404  and  405,  this  note. 

437.  The  objection  that  the  record  does 
not  disclose  that  any  motion  was  made  to 
vacate  a  default  and  Judgment  is  without 
merit.  A  motion  being  an  application  viva 
voce  to  grant  an  order,  it  appears  from 
the  order  of  court  that  such  motion  was 
made.  The  order  reads:  "It  is  ordered  that 
defendant's  motion  to  set  aside,"  etc.,  "be 
and  the  same  is  hereby  granted."  Here  is  a 
declaration  by  the  court  that  a  motion  is 
made  and  granted. — Quan  Quock  Fong  v. 
Lyons,  20  Cal.  App.  668.  130  Pac.  33,  35. 

438.  Bill  of  exceptions  which  fails  to 
state  the  particulars  in  which  the  evidence 
introduced  at  the  trial  was  insufficient  to 
support  the  Judgment,  is  defective  and  in- 
sufficient under  section  648  Code  of  Civil 
Procedure,  and  the  appellant  is  in  no  posi- 
tion to  insist  upon  the  evidence  being  re- 
viewed by  the  appellate  court  for  the  pur- 
pose of  determining  whether  or  not  the 
Judgment  Is  thereby  supported. — California 
Portland  Cement  Co.  v.  Wentworth  Hotel 
Co.,  16  Cal.  App.  692,  118  Pac.  103, 

439.  "It  is  true,  as  a  general  proposition, 
that  this  court  will  not  review  the  evidence 
in  a  bill  of  exceptions,  unless  it  specifies 
the  particulars  in  which  the  evidence  is  al- 
leged  to   be  insufficient   to   sustain  the   de- 


cision."— San  Luis  Water  Co.  v.  Estrada*  117 
Cal.  168,  48  Pac.  1075. 

440.  "No  reference  to  the  evidence  18  re- 
quired in  the  specification,  except  to  say 
that  it  is  insufficient  to  Justify  the  particu- 
lar finding  called  in  question.  .  .  .  Tlie 
object  of  the  rule  requiring  these  specifica.- 
tions,  is,  first,  to  shorten  the  statement  of 
the  evidence  by  excluding  everything  irrele- 
vant to  the  specified  fact;  and,  second,  to 
notify  the  opposing  party  of  the  particular 
finding  called  in  question,  in  order  that  he 
may  see  that  the  statement  fairly  and  fully 
presents  the  evidence  bearing  upon  that 
particular  matter.  This  object  accomplished, 
the  statute  is  satisfied." — Swift  v.  Occiden- 
tal Min.  &  Petroleum  Co.,  141  Cal.  161.  74 
Pac.    700. 

441.  Same^-Or  •tatemeat  on  appeal  of  the 

case,  showing  the  evidence  addu<.  :^d  at  the 
trial,  not  being  filed,  the  finding  of  facts 
by  the  trial  court  will  be  conclusive  on  ap- 
peal.— Bradley  Bros.  v.  Bradley,  20  Cal.  App. 
1,   127   Pac.   1044. 

442.  In  the  case  of  such  a  defect  In  the 
record,  the  conclusions  of  law  of  the  trial 
court,  following  as  a  matter  of  law  from 
the  facts  as  found,  the  Judgment  will  not 
be  disturbed  on  appeal. — Bradley  Bros.  v. 
Bradley,   20  Cal.  App.   1,   127   Pac.   1044. 

443.  However,  when  it  affirmatively  ap- 
pears that  no  such  finding  could  have  been 
properly  made  in  any  possible  view  of  tlie 
case,  the  Judgment  can  not  be  sustained. — 
Bradley  Bros.  v.  Bradley.  20  Cal.  App.  1,  127 
Pac.   1044. 

444.  Thus,  the  rule  will  not  apply  to  an 
action  which  was  erroneously  determined 
upon  the  application  of  a  statute  of  limita.- 
tions  which,  in  no  view  of  the  case,  had  any 
possible  bearing  upon  the  issues  raised  by 
the  pleading.— Bradley  Bros.  v.  Bradley,  20 
Cal.  App.   1,   127   Pac.   1044. 

445.  Depoaltloaa  not  Incorporated  In  bill 
of  exceptlonii  rulings  on  admission  or  ex- 
clusion of  testimony  therein  contained  c&n 
not  be  reviewed  on  appeal. — Oldershaw  v. 
Matteson  &  Williamson  Mfg.  Co..  19  C&l. 
App.  179,  125  Pac.  263. 

446.  Jndimtent-roil  alone  appealed  on  it 
is  defective,  where  the  sufficiency  of  the 
findings  of  the  trial  court  is  sought  to  be 
attacked,  for  the  reason  that  the  evidence 
on  which  the  findings  are  based  is  not  be- 
fore the  appellate  court. — Archer  v.  Harvey, 
164  Cal.  274,  128  Pac.  410. 

447.  Judsment-roll  and  bill  of  except lona, 

appealed  on,  not  purporting  to  set  out  the 
evidence,  is  defective,  and  if  the  findings 
state  that  the  case  was  tried  and  finally 
heard  "upon  the  pleadings  and  testimony 
given  at  the  trial."  because  of  the  defect  In 
the  record,  the  appellant  can  not  present 
and  have  considered  the  fact  that  the  evi- 
dence was  stipulated. — O'Connell  v.  Behan. 
19   Cal.   App.   Ill,   124   Pac.   1038. 

448.  "In  the  absence  of  a  bill  of  excep. 
tions  showing  the  evidence  offered  and  re- 
reived   at   the   trial,   we  must  assume    tha.t 
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tbe    evidence  fully  supports  the  findings  of      that  thereafter  the  court  erranted  the  motion 


tlie  trial  court  in  every  essential  particular, 
jLnd  therefore  upon  the  record  before  us,  we 
are  limited  to  a  consideration  of  the  single 
Question  of  whether  or  not  the  findingrs  of 
fact  support  the  conclusions  of  law  adduced 
tberefrom,  and  the  Judgrment  subsequently 
rendered  and  entered  thereon." — O'Connell 
V.   Behan,  19  Cal.  App.  Ill,  124  Pac.  1038. 

F.   QUESTIONS   PRESENTED   FOR 

REVIEW. 

449.      AmeBdments     to     Jndsment-roll.    — 

A^nendxnent  of  1907  to  section  670,  ante, 
malces  "all  orders  striking  out  any  plead- 
ing In  whole  or  in  part"  a  part  of  the 
Judgrnaent-roll,  yet  such  amendment  does  not 
enlarsre  the  scope  of  an  appeal  taken  solely 
from  an  order  denying  a  motion  for  a  new 
trial,  upon  which  no  question  as  to  the 
aufllciency  of  the  pleadings  or  findings  can 
be  revieived;  only  such  matters  can  be  con- 
sidered as  are  made  grounds  of  the  motion, 
upon  which  the  trial  court  may  grant  or 
deny  the  same. — Stockton  Iron  Works  ▼. 
W^ Alters,  18  Cal.  App.  373.  123  Pac.  240. 
par.  461,  this  note. 

K  SBxcladed  depositionfl  not  ■«<  forth. 
'W'here  depositions  were  offered  in  evi- 
dence and  excluded  upon  objection,  but  the 
depositions  are  not  incorporated  in  the  bill 
of  exceptions,  and  the  record  shows  no 
error  in  the  ruling,  any  alleged  error  in  the 
ruling  can  not  be  reviewed. — Oldershaw  v. 
3fatteson  A  Williamson  Co.,  19  Cal.  App. 
180.   126  Pac.  263. 

4S1.  PlndlBss  of  fact. — It  is  the  rule  gen- 
erally that.  In  the  absence  of  a  bill  of  ex- 
ceptions or  a  statement  of  the  case  showing 
the  evidence  adduced  at  the  trial,  the  find- 
ings of  fact  as  made  by  the  lower  court  are 
conclusive  upon  appeal;  and  If  the  conclu- 
sions of  law  deduced  from  tjie  findings  of 
fact  neceasarlly  follow  as  a  matter  of  law, 
the  judgment  founded  thereon  will  not  ordi- 
narily be  disturbed.  The  rule,  however,  can 
not  l>e  applied  In  every  case.  Ordinarily,  a 
material  defect  In  the  findings  is  fatal  to 
the  Judgment;  and  clearly  no  Judgment 
sliould  be  sustained  upon  the  findings  alone 
where  it  afflrmatively  appears  that  no  such 
flndini^s  could  have  been  properly  made  in 
possible  view  of  the  case. — Bradley 
V.  Bradley.  20  Cal.  App.  1,  127  Pac. 
1047. 

iBstrsetloBS  uniacorporated  in  rec- 
^ on  appeal,  which  were  requested  and  re- 
fused, can  not  be  considered  by  the  appellate 
court',  for  want  of  a  showing  that  the  re- 
Quested  instructions  were  not  substantially 

^f-^en. Patton  v.  Klemmer,  15  Cal.  App.  459, 

lis  I*ac.  62. 

^yy       Hcw-trial  oTder  without  application 

tlterefor  by  respondent,  contention  on  part 

ppellant  to  that  effect  is  not  sustained 

the  bill  of  exceptions  upon  the  appeal 

~^^^^  the  notice  of  Intention  and  ground  of 

^tion*  that  the  cause  came  on  for  hearing 

j^ji  ^]ie  counsel  for  both  parties  present  in 

tliat   the   cause   was   submitted,   and 


— Hovey  v.  Thorp, 
303. 
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and  ordered  a  new  trial.- 

17  Cal.  App.  677.  121  Pac. 

454.  An  order  denying  a  new  trial  re- 
cited that  the  motion  for  a  new  trial  was 
presented  upon  all  grounds  stated  in  the 
notice  of  intention  to  move  for  a  new  trial 
and  upon  the  statement  of  the  case  pre- 
viously settled.  A  copy  of  the  notice  of  in- 
tention was  printed  in  the  transcript,  but 
was  not  authenticated  by  a  bill  of  excep- 
tions, and  therefore  could  not  be  considered 
as  a  part  of  the  record  on  appeal  under  the 
provisions  of  sections  661,  ante,  and  961  and 
952,  post.  However,  the  record  contained  a 
bill  of  exceptions  In  which  the  insufficiency 
of  the  evidence  to  sustain  the  findings  was 
specified,  but  the  order  denying  the  new 
trial  did  .not  clearly  state  that  the  grounds 
upon  which  the  motion  was  made  were 
those  specified  in  the  settled  statement.  It 
was  held  that  these  orders  are  to  be  liber- 
ally construed;  that  the  bill  of  exceptions 
setting  forth  the  evidence  and  proceedings 
taken  at  the  trial  was  in  no  wise  distin- 
guishable by  a  statement  of  the  case;  that 
wherever  it  is  necessary  for  the  ends  of 
Justice  to  do  so.  the  appellate  court  would 
consider  the  expressions  as  synonymous; 
that  the  recital  in  the  order  that  the  motion 
was  presented  upon  the  statement  of  the 
case  previously  settled  would  be  deemed 
sufficient  evidence  that  the  objections  set 
forth  in  the  statement  were  the  grounds 
of  the  motion;  that  the  misnomer  whereby 
the  bill  was  referred  to  as  the  statement 
would  be  disregarded,  and  that  therefore 
the  evidence  could  be  considered. — Dennis 
v.  Gordon.  163  Cal.  427.  126  Pac.  1068. 

455.  On  appeal  from  a  Judgment  and  or- 
der denying  a  new  trial,  the  sole  question  to 
be  considered  is  whether  the  findings  sus- 
tain the  Judgment.  —  Brode  v.  Oosslin.  16 
Cal.  App.  632,  117  Pac.  778. 

456.  Record  not  containing  notice  of  in- 
tention, and  not  showing  the  grounds  of 
the  motion  or  the  order,  neither  the  order 
nor  the  evidence  can  be  reviewed  by  the 
appellate  court. — ^Morcum  v.  Baiersky.  16 
Cal.  App.    480.   117   Pac.   560. 

457.  Upon  an  appeal  from  an  order  deny- 
ing a  new  trial,  which  motion  was  made 
upon  the  ground  of  newly  discovered  evi- 
dence; there  can  be  no  review  when  the  affi- 
davits showing  the  newly  discovered  evi- 
dence are  not  referred  to  and  not  included 

in    the    authenticated    bill    of    exceptions. 

Schroeder   v.   Mauzy.    16   Cal.   App.    443,    118 
Pac.   459. 

458.  Same  — Newly  discovered  evidence 
not  included  in  the  record  on  appeal,  appel- 
late court  can  not  determine  whether  the 
trial  court  erred  in  refusing  to  grant  a  new 
trial  on  the  ground  of  such  newly  discovered 
evidence. — Stockton  Iron  Works  v.  Walters, 

18  Cal.  App.  373,  123  Pac.  240. 

450.  Note  and  nnaclEnowledved  mortgage 
not  Included  In  record,  the  statement  on  mo- 
tion for  a  new  trial,  an  appellate  court  can 
not   determine   from   the   record   on   appeal 


eo8« 


APPEAL — JUDGMBNTS    AND   ORDERS   REVIEWABLE   ON. 


CPt.ll. 


whether  there  was  a  variance,  as  claimed. —       trial,   for    the   purpose   of   determining    tlie 


West  V.  Mears,  17  Cal.  App.  718.  121  Pac.  700. 

400.  None  pro  tvne  order  by  trial  coart 
pending  apifeal  will  not  be  considered  by 
the  appellate  court  where  the  record  showed 
that  nothlnsr  remained  for  hearing  except 
the  motion,  that  the  cause  which  came  on 
for  hearing  was  the  motion,  and  that  the 
order  was  in  connection  therewith,  and  the 
application  for  a  new  trial  together  with 
the  srrounds  therefor  sufficiently  appear  in 
the  record. — Hovey  v.  Thorp,  17  Cal.  App. 
677,  121  Pac.  308. 

461.     Order  on  motion  to  atrlke  oat  plend- 

in«  can  not  be  reviewed  where  the  only 
reference  to  the  question,  as  shown  by  the 
record,  is  a  paper  found  in  the  transcript, 
appearing:  to  be  a  copy  of  a  notice  that  ap- 
pellant would  make  such  motion,  but  it  is 
not  shown  that  such  motion  ever  was  in 
fact  made  or  that  there  ever  was  any  ruling: 
thereon. — National  Bank  of  Cal.  v.  Mulford, 
17  Cal.  App.  561.  120  Pac.  446. 
See  par.  449.  this  note. 

492,  Salllcieacy  of  evidence— Can  not  be 
revle^red  by  an  appellate  eoart  in  the  ab- 
sence of  a  bill  of  exceptions  showing  the 
evidence  offered  and  received  in  the  trial 
court;  under  such  a  record  the  appellate 
court  must  assume  that  the  evidence  fully 
Hustains  the  findings  of  the  trial  court  in 
every  essential  particular. — O'Connell  v.  Be- 
han,  19  Cal.  App.  Ill,  124  Pac.  1038. 

A«   to    revle^r   of   •nlliclency    of   evidence* 

see  pars.  462-464.  this  note. 

463.  Where,  after  trial  of  the  issues 
joined  upon  the  petition  for  the  writ,  the 
Judgment  was  against  the  petitioner  and  in 
favor  of  the  clerk  respondent,  from  which 
the  petitioner  appealed  upon  the  Judgment- 
roll  and  a  bill  of  exceptions  which  does 
not  purport  to  set  out  the  evidence,  and  the 
findings  state  that  the  case  was  tried  and 
finally  heard  upon  the  pleadings  "and  tes- 
timony given  at  the  trial,"  it  must  be  pre- 
sumed that  the  findings  speak  the  truth,  and 
a  statement  In  appellant's  brief  that  the 
evidence  was  stipulated  must  be  disre- 
garded; and  it  must  also  be  presumed  that 
the  evidence  was  sufficient  to  support  the 
findings,  and  its  insuQlciency  can  not  be  re- 
viewed.— O'Connell  v.  Behan.  19  Cal.  App. 
111.  124  Pac.  1038. 

464.  Where  an  appeal  is  on  the  Judgment- 
roll  alone,  the  evidence  not  being  before  the 
court,  its  sufficiency  to  support  the  findings 
can  not  be  questioned. — Archer  v.  Harvey, 
164  Cal.  274.  128  Pac.  410.  412. 

G.  STATEMENT  AND   SPECIFICATION   OP 

ERRORS. 

466.  A«  to  venerally.-^Where  the  state- 
ment of  a  case  contains  no  specification 
nor  attempted  specification  of  the  particu- 
lars in  which  it  is  claimed  that  the  evi- 
dence is  insufficient  to  Justify  the  findings 
and  decision,  the  appellate  court  can  not 
resort  to  it,  either  upon  the  appeal  from  the 
Judgment    or    the    order    denying    a    new 


sufficiency  of  the  evidence  to  support  Uie 
findings. — Holland  v.  Canty,  23  Cal.  App. 
91.  137  Pac.  276. 

466.  A  statement  of  the  case  on  motion 
for  a  new  trial,  which  does  not  specify  nor 
attempt  to  specify  the  particulars  in  whlcli 
the  evidence  is  claimed  to  be  insufficient  to 
Justify  the  findings,  can  not  be  considered, 
either  upon  the  appeal  from  the  order  deny- 
ing a  new  trial  or  on  the  appeal  from  ttie 
Judgment,  for  the  purpose  of  determiningr 
the  sufficiency  of  the  evidence. — ^Hastaran  v. 
Marchand,  23  Cal.  App.  126,  137  Pac.  297. 

467.  The  failure  of  such  statement  to 
specify  the  particulars  in  which  It  is 
claimed  the  evidence  is  insufficient  is  not 
cured  by  the  incorporation,  elsewhere  in 
the  transcript,  of  two  separate  documents 
entitled  "Bill  of  Exceptions,"  one  of  whicli 
contains  several  specifications  of  the  insuf- 
ficiency of  the  evidence  intermingled  'vrithi 
argument  and  the  citation  of  authorities, 
and  the  other  made  up  of  specifications  of 
errors  in  law  alleged  to  have  occurred  dur- 
ing the  trial,  neither  documents  belns 
authenticated  by  the  trial  Judge,  nor  re- 
ferred to  in  the  authenticated  statement  or 
made  a  part  thereof,  nor  purporting  to  set 
out  in  narrative  form  or  otherwise  the  evi- 
dence and  rulings  at  the  trial,  althousrli 
upon  the  diminution  of  the  record  there 
was  indorsed  thereon  the  certificate  of  tiie 
trial  Judge  that  such  documents  were  used 
on  the  hearing  of  the  motion  for  a  ne'w 
trial. — Hastaran  v.  Marchand.  28  Cal.  App. 
126,  137  Pac.  297. 

468.  The  specifications  of  the  insufficiency 
of  the  evidence  in  a  statement  of  the  ca.se 
or  bill  of  exceptions  are  not  required  merely 
for  use  upon  the  hearing  of  a  motion  for  a 
new  trial,  but  are  intended  primarily,  if 
not  entirely,  for  the  information  of  the  ad- 
verse party  and  the  trial  court,  to  the  end 
that  they  may  be  fully  advised  upon  tlie 
settlement  of  the  statement  or  bill  of  excep* 
tions  as  to  what  matters  of  evidence  cover- 
ing the  points  in  controversy  should  be  in- 
cluded therein. — Hastaran  v.  Marchand.  23 
Cal.  App.  126.  137  Pac.  297. 

469.  Where  the  transcript  on  appeal  dis- 
closes that  the  instructions  of  the  court 
have  not  been  embodied  in  the  statement  of 
the  case,  and  that  no  specification  of  error 
in  the  giving  of  instructions  has  been  made 
in  the  statement,  the  argument  of  the  ap- 
pellant  as  to  error  in  such  instructions  can 

not  be  considered  by  the  appellate  court.^ 

Moore  v.  Gilson.  28  Cal,  App.  169,   137  Pac 
268. 

470.  No  error  can  be  predicated  upon  the 
ruling  of  a  trial  court  in  denying  a  motion 
for  a  new  trial,  when  no  statement  has  been 
settled  and  allowed.  And  although  the  want 
of  a  settled  statement  may  oe  due  solely  to 
an  error  of  the  court  in  refusing  to  allow^ 
the  same,  this  can  not  avail  a  party  ag- 
grieved, on  appeal  from  such  order,  when 
upon  the  record  nothing  appears  to  sho^w 
the  alleged  errors  upon  which  the  motion  is 
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t>ased. — ICeatlns    v.    Keating,    23    Cal.    App. 
3S4.    1S8  Pac.  118. 

• 

471.  'Where  the  co-respondent  and  the 
defendant  In  a  divorce  action  affree  that  the 
defendant  shall  prepare  a  statement  to  be 
used  by  both  on  their  respective  motions 
for  at  new  trial,  but  the  plaintiff  is  not  a 
party  to  the  agreement  and  is  served  with 
ttie  statement  in  support  of  the  motion  of 
tlie  defendant  alone,  the  co-respondent  Is 
not  entitled  to  rely  on  the  statement  of  the 
defendant.  The  failure  of  the  defendant  to 
carry  out  the  agreement  is  no  ground  for 
relief  from  the  co-respondent's  default  in 
preparlng^  and  serving  a  statement. — Keat- 
inflT  V.  KeatincT,  28  Cal.  App.  884,  188  Pac. 
118. 

472.  If  notice  of  the  denial  of  an  appel- 
lant's motion  for  a  new  trial  is  not  served, 
and  the  record  on  appeal  does  not  contain 
the  papers  specified  in  section  661,  ante,  as 
required  by  section  952,  post,  the  order 
denying  the  motion  for  new  trial  must  be 
afflrmed. — Keating  v.  KeatinsT,  28  Cal.  App. 
384,    138  Pac.  118. 

H.  THE  TRANSCRIPT. 
1.   N^W  AND  ALTERNATIVE  METHOD  OP 

APPEAL. 

4TS.  Statntory  proTialons. — Transcript  of 
prooeedin^TS.  etc.,  as  authorized  by  section 
941t>«  post,  will  not  be  filed  when  the  ap- 
peal, except  as  to  such  questions  as  may  be 
reviewed  on  an  appeal  from  the  Judgment 
upon  the  Jud^rment-roll  alone  where  the 
Judgment-roll  is  presented  in  a  proper  and 
separate  form  distinct  •from  the  transcript 
of  tbe  proceedinirs.  unless  such  transcript 
conforms  to  the  requirements  of  rule  of  the 
supreme  court. — Reclamation  Dist.  No.  70  v. 
Sherman,  11  Cal.  App.  403,  105  Pac.  277. 

474.  Section  958a,  post,  does  not  provide 
at  all  for  a  notice  of  appeal.  The  purpose 
of  tbat  section.  In  connection  with  sections 
958b  and  968c,  post,  is  to  provide  a  method 
of  preparlng^  the  record  or  transcript  to  be 
filed  in  the  proper  appellate  court  in  sup- 
port of  the  appeal.  None  of  the  proceedings 
there  prescribed  are  Jurisdictional  to  the 
appe&l. — Smith  v.  Jaccard,  2  Cal.  App.  280, 
287.    128  Pac.  1028,  1026. 


SaaBC— Tmnseript  allowed  and  eertl- 

LS  provided  by  section  963a,  post,  be- 
comes part  of  the  judgment-roll  only  in 
tbe  aame  sense  that  a  bill  of  exceptions 
-^-^jB  made  a  part  thereof  by-  section  670, 
ante*  prior  to  Its  amendment  in  1907,  that 
Is,  to  serve  as  part  of  the  record  under 
sections  950,  963a,  post.  There  is  no  express 
autbority  for  an  appellant  being:  relieved 
from  printing  his  transcript  on  appealingr 
IQ  any  case  except  one  in  which  the  tran- 
seript  has  been  settled  and  allowed  by  the 
triml  court  in  accordance  with  this  section, 
and  this  is  true  whether  it  consists  of  the 
judcmant-roll  only  or  a  record  made  up  un- 
^^r  tbe  alternative  method  In  lieu  of  a  bill 
^f  exceptions. — Waterbury  v.  Temescal  Wa- 
rar  Co.,  11  Cal.  App.  682,  687.  105  Pac.  940. 


476.  SsMie— Same^TrsBsmlttfBi:  and  U- 
ins      transcript   —   Provision      direetory. — 

Neither  In  the  statute  nor  In  the  rules  of 
the  court  is  any  penalty  prescribed  for  the 
failure  of  the  reporter  to  flle  a  transcript 
of  the  proceedings  within  twenty  days,  as 
provided  by  section  963a.  post.  Such  provi- 
sion as  to  a  time  for  flllnir  the  transcript 
is  merely  directory,  and  the  failure  of  the 
reporter  to  flle  such  transcript  within  the 
time  allowed  Is  not  Jurisdictional. — Smith 
V.  Jaccard,  20  Cal.  App.  280,  128  Pac.  1028, 
1024. 

477.  flame— -IVhen  transeript  annecessary. 

— When  an  appeal  is  properly  taken  either 
by  the  method  provided  by  sections  940  and 
941,  post,  or  by  that  provided  by  sections 
941a.  941b  and  941c,  post,  the  appellate 
court  to  which  It  is  taken  has  Jurisdiction- 
of  the  appeal,  even  if  no  transcript  on  ap- 
peal is  ever  found  to  support  it.  It  may 
dismiss  such  appeal  for  delay  in  fllingr  the 
transcript,  but  such  dismissal  will  be  a 
dismissal  for  want  of  dlligrance  for  prose- 
cuting: It,  and  not  a  dismissal  for  lack  of 
jurisdiction  of  the  appeal. — Smith  v.  Jac- 
card, 20  Cal.  App.  280.  128  Pac.  1026. 

8.  OLD  METHOD  OF  APPEAL*. 

478.  As  to  time  of  servinv  and  fliiair  tran- 
serfpt« — ^A  proceeding  Is  pendingr  for  the  set- 
tlement of  a  bill  of  exceptions,  within  the 
meanincr  of  Rule  XI  of  the  supreme  court  re- 
lating: to  the  time  of  flllngr  the  transcript  on 
appeal  from  a  Judcrment,  where  an  appeal 
has  been  taken  from  an  order  relievlngr  a 
party  moving:  for  a  new  trial  from  his  omls- 
sion  to  serve  his  notice  of  intention  within 
the  time  prescribed  by  law,  recrardless  of  the 
ultimate  success  or  failure  of  the  proceed- 
ing.— Union  Collection  Co.  v.  Oliver,  28  Cal. 
App.  818.  187  Pac.  1082. 

479.  A  delay  of  fifteen  months  in  filing: 
the  transcript  does  not  warrant  a  dismissal 
of  the  appeal,  if  during:  that  time  there  has 
been  pending:  a  motion  for  a  new  trial,  and 
incidental  thereto,  the  settlement  of  a  pro- 
posed bill  of  exceptions. — Baker  v.  Eilers 
Music  Co.  24  Cal.  App.  848,  141  Pac.  895. 

480.  A  motion  to  dismiss  an  appeal  from 
a  judg:ment  upon  the  g:round  of  failure  to 
serve  and  file  the  transcript  within  the  time 
prescribed  by  Rule  II  of  the  superior  court 
is  premature  if  made  before  the  expiration 
of  forty  days  from  the  time  of  the  filing:  by 
stipulation  of  a  substituted  bond  on  appeal. 
— Hofer  v.  Grundy,  24  Cal.  App.  686.  142  Pac. 
102. 

481.  Stipalatins  eorreetness  of  transcript 
—Plea  of  dimination  of  record— Estoppel. — 

Where  the  appellant  seeks  the  general 
verdict  of  the  Jury,  and  the  Judg:ment  based 
thereon,  by  showing:  that  error  was  com- 
mitted as  to  one  of  the  issues  involved, 
the  respondent  may,  notwithstanding:  thi* 
fact  that  he  has  stipulated  as  to  the  cor- 
rectness of  the  transcript  on  appeal,  under 
plea  of  diminution  of  record,  complete  the 
ludcrment-roU    by    adding    thereto    special 
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verdicts  which  were  omitted  from  the  tran- 
script stipulated  as  to,  and  which  show 
that  the  Judgrment  Is  sustainable  reg^ard- 
less  of  the  alleged  error. — California  Wine 
Assn.  V.  Commercial  Union  Fire  Ins.  Co., 
169  Cal.  49,  112  Pac.  858. 

483.  Subdivision  2  of  section  670.  ante, 
embraces  special  verdicts  which,  them- 
selves, absolutely  control  the  general  ver- 
dict.— California  Wine  Assn.  v.  Commercial 
Union  Fire  Ins.  Co.,  159  CaL  49,  52,  112  Pac. 
858.  See  Suydam  v.  Williamson,  61  U.  S. 
427,  61  L.  ed.  978;  Frank  v.  Grimes,  105  Ind. 
346.  4  N.  E.  414. 

485.  Stipulation  by  the  respondent  as  to 
the  correctness  of  the  transcript  flled  on 
appeal,  does  not  preclude  him  from  object- 
ing to  the  sufficiency  of  the  statement  to 
support  a  motion  for  a  new  trial. — Carver 
v.  San  Joaquin  Cigar  Co.,  16  Cal.  App.  761, 
118  Pac.  92. 

484.  Respondent  on  an  appeal  is  not  es- 
topped by  any  stipulation  or  conduct  In 
connection  with  the  settlement  of  the  bill  of 
exceptions,  from  completing  the  Judgment- 
roll  by  adding  thereto  the  special  inter- 
rogatories submitted  to  the  Jury,  and  the 
finding  of  the  Jury  thereon. — California 
Wine  Assoc,  v.  Commercial  Union  Fire  Ins. 
Co.,  69  Cal.  49.  112  Pac.  858. 

VI.  REVIEW  ON  APPEAL. 
A.  IN  OENERAIx 

488.  AbandoBineiit  of  appeal  or  of  point 
«— As  to  seaerally. — Alleging  errors  In  the 
admission  or  exclusion  of  evidence,  which 
are  not  argued  by  the  appellant,  his  brief 
merely  stating  that  "we  think  the  court 
erred*'  In  making  the  respective  rulings, 
will  not  be  considered  on  appeal. — Perry  v. 
Ayers,  159  Cal.  414,  114  Pac.  46. 

486.  Same— Same— Brrora  not  dlacnsaed 
In  brief. — Alleged  errors  in  the  admission  of 
evidence,  which  are  referred  to  but  not  dis- 
cussed in  the  appellant's  brief,  deserve  scant 
notice  on  appeal. — Dore  v.  Southern  Pac. 
Co.,  163  Cal.  182,  124  Pac.  817. 

As  to  points  not  argned,  see  pars.  183-136, 
this  note. 

487.  Appellate  court  Is  Justified  in  treat- 
ing the  appeal  as  abandoned,  except  upon 
the  single  point  that  they  should  have  been 
given  leave  to  amend,  upon  which  the  ap- 
peal is  not  tenable. — Sangulnettl  v.  Val- 
lecita  Min.  Co.,  16  Cal.  App.  781,  117  Pac. 
1037. 

488.  Where  objections  to  the  admissibil- 
ity of  evidence  are  not  noticed  in  the  brief 
of  the  appellant,  they  will  be  regarded  as 
waived. — Irvine  &  Muir  Lumber  Co.  v. 
Holmes,  26  Cal.  App.  453,  147  Pac.  229. 

489.  Affirmance*  reversal*  or  modlflca- 
tlon. — It  is  only  in  extreme  cases  that  the 
action  of  the  trial  court,  In  granting  or 
denying  relief,  can  be  reversed  on  appeal. — 
Estate  of  Simmons,  168  Cal.  390,  143  Pac. 
697. 


As    to   modlflcntlons    on 

600,  this  note. 


appeal*   see   par. 


As  to  reversal  of  Jvdirnient  based  on  tlmdl— 
Ins  foreign  to  Issnes  raised*  see  par.  71 S, 
this  note. 

490.  The  affirmance  of  a  Judgrment  on  ap- 
peal does  not  preclude  the  lower  court  from 
thereafter  granting  a  new  trial  on  tlie 
ground  of  Insufficiency  of  the  evidence,  not- 
withstanding this  point  was  presented  to 
the  appellate  court. — Bond  v.  United  Rail- 
roads. 169  Cal.  273,  146  Pac  688. 

491.  A  Judgment  entered  by  the  trial 
court  pursuant  to  the  mandate  of  the  su- 
preme court  on  appeal  from  the  original 
Judgment,  as  well  as  the  original  Judgment 
itself,  is  vacated  and  set  aside  upon  the  sult>- 
sequent  affirmance  upon  the  appeal  of  tlie 
order  granting  a  new  trial,  notwithstanding' 
the  entry  of  the  Judgment  pursuant  to  tlie 
mandate  was  made  subsequently .  to  tlie 
order. — ^Miller  &  Lux  v.  Enterprise  Canal 
etc.,  Co.,  169  Cal.  415,  147  Pac.  567. 

492.  The  supreme  court  has  no  power  to 
grant  a  writ  of  supersedeas  to  stay  the  en- 
forcement of  a  final  Judgment  pending  tlie 
determination  of  an  appeal  from  an  order 
striking  from  the  flies  the  notice  of  inten- 
tion to  move  for  a  new  trial  where  ttie 
pending  appeal  in  the  meanwhile  has  been 
disposed  of  by  reversing  the  order,  since 
such  reversal  remands  the  proceeding  for  a 
new  trial  to  the  Jurisdiction  of  the  superior 
court,  and  any  steps  looking  to  a  stay  of 
execution  on  the  Judgment  must  be  soug-Ht 
In  that  court. — Bond  v.  United  Railroads, 
169  Cal.  632.  147  Pac.  466. 

493.  On  this  appeal  from  a  Judgment  of 
conviction  of  the  crime  of  rape,  it  is  held 
that  no  error  appears  from  the  fragmentary 
record,  which  consists  merely  of  the  minute 
entries  of  the  trial  kept  by  the  clerk  and 
the  judgment  of  conviction. — People  v.  Tas> 
gart,  25  Cal.  App.  628,  144  Pac.  1197. 

494.  The  power  of  the  district  court  of 
appeal  on  an  appeal  which  Involves  as  Its 
only  issue  a  disagreement  between  tlie 
Judgment  and  the  findings  in  the  case,  la 
not  limited  to  a  modification  of  the  Judg- 
ment to  conform  to  the  findings,  but  it  has 
the  power  to  reverse  the  Judgment  and  re- 
mand the  case  for  a  new  trial. — ^Biachado  v. 
Machado,  26  Cal.  App.  16,  146  Pac.  738. 

495.  An  appellate  court  will  not  disturb 
the  finding  of  the  trial  court  where  there  Is 
substantial  evidence  warranting  a  clear  and 

satisfactory     conviction      to     that     eflTect . 

Brunner  v.  Title  Insurance  '&  Trust  Co..   26 
Cal.  App.  35,  146  Pac.  741. 

496.  A  Judgment  will  not  be  reversed 
merely  because  it  was  rendered  for  an  ex- 
cessive amount  where  the  party  in  whose 
favor  the  Judgment  was  given  consents  to 
a  modification  thereof. — Conlin  v.  Emanuel 
Lewis  Investment  Co.,  26  Cal.  App.  388,  147 
Pac.  472. 

497.  Where  the  defendant  In  an  action  to 
f^ntoTce  a  trust  gives  a  deed  to  stay  execu- 
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tlon  of  the  Judgrment  rendered  against  him 
and  deposits  it  with  the  clerk  of  the  court 
pursuant  to  section  944,  post,  the  deed  be- 
comes a  nullity  in  the  hands  of  the  clerk 
upon  the  reversal  of  the  Judgrment. — ^United 
States  Oil  &  Land  Co.  v.  Bell,  219  Fed.  785. 

498.  Same — Reversal  In  part. — The  prac- 
tice of  reversing:  a  Judgrment  in  part  only 
la  mrell  settled,  and  should  be  followed 
"wliere  the  error  found  to  have  been  com- 
mitted has  affected  the  determination  of 
but  one  or  more  of  a  grreater  number  of  dis- 
tinct and  severable  issues  or  causes  of  ac- 
tion.— Gray  v.  Cotton,  166  Cal.  130,  134  Pac, 
1146. 


Pallnre    to    serre    motion    for    ne^r 

trial. — The  failure  to  serve  a  motion  for  a 
ne'vr  trial  on  nece.*«sary  parties  amounts  to 
a  Jurisdictional  defect,  and  is  available  at 
ansr  time.  It  is  not  waived  by  the  parties 
falling  to  present  the  point  in  the  lower 
court. — Marshall  &  Stearns  Co.  v.  Deneen 
Building:  Co.,  169  Cal.  216,  146  Pac.  684. 

504I.  Modillcatloa  of  Judgrment. — ^Where, 
upon  the  second  appeal  from  the  Judg:ment 
In  favor  of  the  plaintiff  in  an  action  for 
damag-es  for  death,  it  is  determined  that 
tlie  only  error  committed  was  in  the  ad- 
mission of  certain  evidence  on  the  subject 
or  damases,  and  no  claim  was  made  on  the 
first,  appeal  that  the  verdict  was  excessive 
but  the  Judgment  was  reversed  solely  be- 
cause of  the  erroneous  admission  in  evi- 
dence of  a  certain  municipal  ordinance,  the 
court  has  power  to  modify  the  Judg:ment  in- 
stead of  ordering:  a  new  trial,  by  providing: 
tbat  the  plaintiff  remit  the  difference  be- 
tipreen  the  verdicts  returned  in  the  two 
trials. — Simoneau  v.  Pacific  Elec.  R.  Co.,  166 
Cal.  264,  49  L.  R.  A.  (N.  S.)  737,  136  Pac.  644. 

See,  also,  pars.  710,  711,  this  note. 

Jkm  to  aHlrmance  and  reversal  on  appeal, 
see   pars.  489-498,  this  note. 

W&l..  Fnrtles  entitled  to  allege  errors— As 
to  flrenemlly^ — ^Where  there  was  no  attempt 
of  the  other  defendants  denyingr  the  lease 
to  limit  such  prior  Judg:ment  to  the  original 
lessee,  they  are  in  no  position  to  make  such 
limitation  upon  appeal. — Delger  v.  Jacobs, 
19   Cal.  App.  197,  125  Pac.  258. 

Same— Error  In  Jndernient  as  to  eo- 
idant. — ^Where  the  trial  court's  findings 
<«rere  against  both  defendants,  but  Judg:- 
ment  was  rendered  ag:ainst  only  one,  the 
fjict  that  the  defendant,  agrainst  whom  no 
Judgment  was  rendered,  was  entitled  to  a 
Judgrment  for  his  costs  in  no  defense  to  the 
▼alldity  of  the  Judg:ment  agrainst  the  other 
defendant,  where  it  is  clear  from  the  facts 
tbat  be  alone  is  liable.  Any  error  in  this 
respect,  being:  harmless,  should  be  disre- 
garded as  provided  by  section  475,  ante. — 
Madary  ▼.  City  of  Fresno,  20  Cal.  App.  91, 
12S   Pac.  840,  344. 

K^S.  game  Estoppel  to  allege  error. — A 
party  can  not  complain  on  appeal  of  the  ad- 
ntisffion  of  evidence  which  he  himself  has 
offered.  If  the  evidence  was  not  admissible, 
such   party  waived  his  riffht  to   object  by 


offering:    it    himself. — GJurich    v.    Fieg:,    164 
Cal.  429,  129  Pac.  464,  466. 

604.  In  an  action  for  money  received, 
defendants  are  not  at  liberty  to  complain 
on  appeal  of  action  by  the  trial  court  which 
was  entirely  in  accord  with  their  own  re- 
quests.— Gray  v.  Ellis,  164  Cal.  481,  129  Pac- 
791,  793. 

505.  Where  the  defendant  persisted,  in 
the  face  of  the  objection  of  want  of  notice, 
in  presenting:  his  motion,  he  can  not  claim 
that  the  court  erred  in  passing  upon  the 
motion  which  he  had  thus  pressed  upon  It 
for  determination. — Bohn  v.  Bohn,  164  Cal. 
632,  129  Pac.  981,  984. 


54NI.  Same^-Intervener. — An  intervener  is 
not  entitled  to  complain  that  the  Judg:- 
ment  for  the  plaintiff  is  ineffectual  or  im- 
perfect in  its  relation  to  other  parties.  It 
is  suflflcient  that  the  Judg:ment  as  to  him  is 
in  plain  terms  and  suflficiently  explicit  to 
enable  plaintiff  to  exact  performance  from 
him  thereunder. — Gray  v.  Bonnell,  19  Cal. 
App.  243,  125  Pac.  355. 

507.  Presnmptlons  and  Intendments  on 
appeal. — Where  only  one  count  of  the  com- 
plaint is  sufficient  to  support  a  Judgrment,  it 
will  be  presumed,  on  appeal,  that  it  was 
based  solely  on  that  court. — Watson  v. 
Lawson,  166  Cal.  235,  135  Pac.  961. 

508.  In  examining  the  sufficiency  of  the 
evidence  to  support  a  questioned  finding:, 
an  appellate  court  must  accept  as  true  all 
evidence  tending  to  establish  the  correct- 
ness of  the  findings  as  made,  taking  into  ac- 
count, as  well,  all  Inferences  which  might 
reasonably  have  been  thought  by  the  trial 
court  to  lead  to  the  same  conclusion,  and 
every  substantial  conflict  in  the  testimony 
Is  to  be  resolved  In  favor  of  the  finding. — 
Bancroft-Whitney  Co.  v.  McHugh,  166  Cal. 
140,  134  Pac.  1157. 

509.  On  appeal  the  presumptions  of  law 
are  all  in  favor  of  the  action  of  the  court 
below;  if  error  is  claimed,  the  record  must 
contain  suflflcient  legral  evidence  of  it,  or 
the  appellate  court  will  disregard  it. — Es- 
tate of  Gamble,  166  Cal.  253,  135  Pac.  970. 

510.  On  an  appeal  from  a  Judgment, 
taken  upon  the  Judgment-roll  accompanied 
by  a  bill  of  exceptions  which  contains  no 
specifications  nor  attempted  specifications 
of  the  particulars  in  which  the  evidence  Is 
insufficient  to  support  the  findings.  It  must 
be  assumed  that  there  was  ample  evidence 
to  support  them. — KInard  v.  Kaelin,  22  CaL 
App.  388.  134  Pac.  870. 

611.  Where  an  order  of  the  trial  court 
striking  out  parts  of  the  plaintiff's  amended 
answer  to  the  defendant's  cross-complaint 
is  not  included  in  the  Judgment-roll  as  re- 
quired by  section  670,  ante,  such  order  must 
be  sustained  if  it  can  be  supported  upon  any 
Just  ground  appearing  in  the  record. — KIn- 
ard V.  Kaelin,  22  Cal.  App.  388,  184  Pac.  870. 

512.  On  an  appeal  from  a  Judgment  on 
the  Judgment-roll,  alone,  it  must  be  con- 
clusively  presumed   that   a   finding    of   the 
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trial  court  as  to  the  date  when  the  defend- 
ant repudiated  a  trust  was  Justified  by  the 
evidence. — Pavlovlch  v,  Pavlovlch,  22  Cal. 
App.  500p  135  Pac.  803. 

513.  In  the  absence  of  an  efficient  state- 
ment of  the  case  or  a  bill  of  exceptions,  an 
appellate  court  must  assume  that  the  evi- 
dence adduced  at  the  trial  fully  supports 
the  flndinss,  and  Justified  the  denial  of  a 
new  trial. — Hastaran  v.  Marchand,  28  Cal. 
App.  126,  187  Pac.  297. 

514.  On  appeal  from  a  Judirment  ft  will 
be  presumed  that  the  trial  court  ruled  upon 
a  demurrer  to  the  complaint,  if  the  record 
fails  to  show  that  the  court  did  not  rule 
thereon. — ^Murdougrh  y.  Murdougrh,  23  Cal. 
App.  179,   137  Pao.  267. 

515.  When  a  special  demurrer  is  filed, 
and  the  record  fails  to  disclose  that  the 
court  ruled  upon  it,  but  does  show  that  de- 
fendant filed  an  answer  and  cross-com- 
plaint, an  appellate  court  is  warranted  in 
presuminiT  that  defendant  waived  his  spe- 
cial demurrer. — Murdougrh  v.  Murdou^h,  23 
Cal.  App.  179,  180^  137  Pac.  267,  and  oases 
cited. 

616.  Where  a  complaint  embraces  two 
counts,  one  of  which  states  sufficient  facts 
to  constitute  a  cause  of  action,  it  is  srood 
as  against  a  general  demurrer,  and  an  ap- 
pellate court  will  not  reverse  a  Judgment 
for  the  plaintiff,  even  if  the  other  count  is 
defective;  for  the  sake  of  upholding  it,  the 
Judgment  will  be  presumed  to  be  based 
upon  the  count  against  which  there  is  no 
valid  objection. — Union  Collection  Co.  y. 
Oliver,  23  Cal.  App.  318.  187  Pac.  1082. 

517.  Not  only  are  all  intendments  on  ap- 
peal in  favor  of  the  regularity  of  the  action 
of  the  trial  court,  but  the  findings  of  fact 
made  by  the  trial  court  are  to  receive  such 
a  construction  as  will  uphold  rather  than 
defeat  its  Judgment  thereon. — Pacific  States 
Co.  V.  Arnold,  28  Cal.  App.  672,  139  Pac.  239. 

518.  As  error  is  not  presumed,  and  all 
intendments  are  in  favor  of  the  action  of 
the  lower  court,  it  follows  that  affidavits 
in  behalf  of  the  successful  party  are  deemed 
^o  establish  not  only  the  facts  directly 
stated  therein,  but  also  all  facts  which  may 
reasonably  be  inferred  or  presumed  from 
the  direct  and  positive  statements. — Smilie 
V.  Smilie,  24  Cal.  App.  829,  141  Pac.  829. 

519.  <ivestioiui   reviewable    on    appeal. — 

The  party  objecting  to  evidence  can  not 
complain  on  appeal  that  the  court,  in  ad- 
mitting it,  gave  an  erroneous  reason  there- 
for.— Ray  V.  Borgfeldt,  169  Cal.  253,  146 
Pac.  679. 

520.  It  is  too  late  to  make  the  conten- 
tion, for  the  first  time  on  appeal,  that  the 
trial  court  abused  its  discretion  in  refus- 
ing leave  to  amend  the  complaint  after  de- 
murrer sustained,  where  nothing  appears  in 
the  record  to  show  such  an  abuse. — Morri- 
son V.  Land,  169  Cal.  680,  147  Pac.  259. 

521.  Where  a  supplemental  complaint  Is 
filed  in  an  action  to  recover  rents,  for  the 
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purpose  of  recovering  rent  which  has  ac- 
crued after  the  commencement  of  the  ac- 
tion, and  the  defendants  answer  such  plead- 
ing, and  go  to  trial  without  objection,  they 
can  not  raise  the  objection  to  such  pleading 
for  the  first  time  after  Judgment. — Slnnlge 
v.  Oswald,  170  Cal.  56.  148  Pac  203. 

B22.  Same  — Points  raised  for  the  llrst 
time  in  a  petition  for  rehearing  or  for 
transfer  will  not  be  considered. — Cain  v. 
Franch,  85  Cal.  App.  499,  144  Pac.  302. 

See,  also,  pars.   46,  57,  109-111,  this  note. 

628.  Scope  and  extent  of  review— In  gen- 
eral.— ^Upon  an  appeal  duly  perfected  pur- 
suant to  the  provision  of  section  941b,  post, 
any  question  may  be  reviewed  which  could 
be  reviewed  upon  an  appeal  taken,  pursu- 
ant to  the  provisions  of  section  939.  post, 
within  sixty  days  of  the  rendition  of  the 
Judgment.  (See  S  941c,  post).  The  claim 
that  the  evidence  is  not  such  as  to  sustain 
the  findings  of  the  trial  court  must  there- 
fore be  considered. — Fraser  v.  Sheldon,  164 
Cal.  165,  128  Pac.  33,  84. 

As  to  stipulation  of  counsel*  conferring 
Jnrlfldlctlon  upon  an  ai^pcllate  court  to  pass 
on  questions  not  raised  belo^r»  see  note. 
Ann.  Cas.  1912A,   1037. 

524.  Where  neither  the  complaint  nor  the 
findings  support  the  Judgment,  such  defect 
is  one  that  may  be  reviewed  on  an  appeal 
from  the  Judgment. — ^Van  Buskirk  v.  Kuhns. 
164  Cal.  472,  129  Pac.  587,  588- 

525.  Where  the  order  of  the  lower  court 
sustaining  a  demurrer  was  general  in  its 
terms,  it  will  be  sustained  where  it  can  be 
ascertained  that  the  demurrer  was  well 
taken  upon  any  of  the  grounds  assigned 
therefore. — ^MacMullen  v.  Kelly,  19  Cal.  App. 
400,  127  Pac.  819. 

526.  Where  the  judgment  must  be  re- 
versed and  the  cause  sent  back  for  a  new 
trial,  because  of  the  error  of  the  trial  court 
in  striking  out  the  equitable  defense  pleaded 
by  the  answer  of  the  defendant,  it  is 
neither  necessary  nor  proper  for  the  su- 
preme court  to  review  the  evidence  and  ex- 
press an  opinion  as  to  its  sufficiency  to 
support  the  Judgment  in  so  far  as  it  re- 
lates to  the  damages  awarded  to  the  plain- 
tiff.—Knight  V.  Black,  19  Cal.  App.  610.  126 
Pac.  512,  516. 

527.  Notwithstanding  the  fact  that  the 
lower  court  based  its  ruling  in  granting  a 
new  trial  as  to  all  of  the  defendants  solely 
upon  the  insufficiency  of  the  evidence  to 
support  the  verdict  against  two  of  the  de- 
fendants, the  order  appealed  from  must  be 
affirmed  in  whole  or  in  part  if  it  can  be 
Justified  upon  any  of  the  grounds  which 
were  made  the  basis  of  the  motion  for  a 
new  trial. — Clark  v.  Torchiana.  19  Cal.  App. 
786,  sub  nom.  Clark  v.  Van  Torchiana.  127 
Pac.  831.  833. 

528.  An  order  denying  a  motion  to  dis- 
solve a  writ  of  attachment  will  be  affirmed 
on  appeal,  where  the  grounds  upon  which 
the  motion  was  made  are  not  disclosed   by 
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the  record.  An  appellate  court  can  not  as- 
sume error  In  the  rulins  of  the  trial  court; 
error  must  affirmatively  appear  from  the 
record,  otherwise  the  Judgment  will  be  af- 
firmed.— Costa  ▼.  Rasa,  23  CaL  App.  764, 
139    Pac.  899. 

529.  If  a  demurrer  is  well  taken  on  any 
sround,  the  order  sustaining  it  will  be  af- 
firmed, regardless  of  the  reasons  which  the 
court  may  have  assi^rned  therefor. — Koch 
▼.  Speedwell  Motor  Car  Co.,  24  Cal.  App. 
12S»   140  Pac.  598. 

530.  An  appellate  court  will  not  reverse 
a.  Judg-ment  for  error  of  the  trial  court  in 
rulinsr  upon  the  admissibility  of  expert  evi- 
dence as  to  value,  unless  it  has  abused  its 
discretion. — ^People  v.  Touts,  26  Cal.  App. 
43«p    147  Pac.  222. 


SsMie-^As  to  order  respecting  default 
lent^ — While  it  has  been  said  in  some 
(es  that  the  discretion  of  an  appellate 
court  as  to  disturbing  an  order  of  the  lotrer 
court  is  better  exercised  when  it  tends  to 
bringr  about  a  decision  of  the  case  upon  its 
merits,  the  rule  itself  (not  to  disturb  an 
order  setting  aside,  or  refusing  to  set  aside, 
M.  default  except  in  clear  cases  of  an  abuse 
at  discretion  by  the  whole  court)  has  never 
l>een  relaxed.  This  observation  has  been  in 
tlie  nature  of  advice  to  the  superior  court 
and  not  for  the  purpose  of  compelling  it  to 
decld.e  In  that  mode.  Unless  th^  record 
olea.rly  shows  that  the  court  has  abused  its 
discretion,  its  order,  whether  it  be  to  grant 
or  deny  the  application,  will  be  affirmed. — 
LiflLnsT  ▼•  Ldlley  &  Thurston  Co.,  164  Cal.  294, 
128    Pac  1026,  1027. 

5SS.  The  defaulting  defendants  In  con- 
demnation proceedings  should  not  be  heard 
here  to  question  the  disposition  of  the  fund. 
A  defaulting  defendant  undoubtedly  has 
tbe  right  of  appeal,  but  even  then  his  at- 
tack must  be  confined  to  the  consideration 
or  Jurisdiction  or  of  the  sufficiency  of  the 
plesulings. — Reed  Orchard  Co.  v.  Superior 
Court,  19  Cal.  App.  648,  128  Pac.  9,  16. 

SSS.  Sasae  — Appeal  from  order  denylBg 
■«^r  trIaL — ^Upon  appeal  from  an  order 
denying  a  new  trial,  the  sufficiency  of  the 
evidence  to  support  the  finding  can  not  be 
revlevred,  where  there  is  nothing  in  the  bill 
of  exceptions  specifying  the  particulars  In 
■wtiicti  the  evidence  is  insufficient,  as  re- 
quired by  section  648,  ante. — ^Layne  v.  John- 
son»    19  Cal-  App.  96,  124  Pac.  860. 

te  erdere  denying  •  ne^r  trial  not  noiv 
ftu  appealable  order,  see  par.  8,  this 
note;  also,  post.  8  96S  and  note. 

5S4.  On  appeal  from  an  order  denying  a 
jie'w  trial,  objections  of  the  complaint  urged 
under  the  demurrer  can  not  be  reviewed, 
since  such  objections  can  be  considered  only 
upon  an  appeal  from  the  Judgment. — Cook 
▼.  Suburban  Realty  Co.,  20  Cal.  App.  688,  129 
Pac.  801,  802. 

SMSm  Sasie^-Appeal  from  order  granting 
^^^r  trial* — The  question  whether  the  find- 
In'^'s   are  supported  by  the  evidence  may  be 


reviewed  on  appeal  from  an  order  granting 
a  new  trial,  even  though  the  attempted  ap- 
peal from  the  Judgment  was  futile. — Sulsun 
Lumber  Co.  v.  Fairfield  School  Dist.,  19  Cal. 
App.  687.  127  Pac.  349. 

636.  On  an  appeal  from  an  order  grant- 
ing a  motion  for  a  new  trial  especially  on 
the  ground  of  newly  discovered  evidence, 
the  appellate  court  is  not  confined  to  a  re- 
view of  the  action  of  the  trial  court  in 
granting  the  new  trial  on  that  ground,  but 
will  affirm  the  order  if  upon  an  examination 
of  the  entire  record  it  appears  that  a  new 
trial  should  have  been  granted  for  any 
ground  upon  which  the  motion  was  based. — 
Cahill  V.  Stone  Co.,  167  Cal.  126,  138  Pac. 
712.  ! 

S37.  Same  ^Appeal  from  order  reliev- 
ing from  default. — ^An  order  relieving  a 
party  moving  for  a  new  trial  from  his  fail- 
ure to  present  his  bill  of  exceptions  for  set- 
tlement within  the  time  required  by  law,  is 
not  appealable,  but  the  order  may  be  re- 
viewed on  appeal  from  the  order  denying 
the  new  trial,  where  the  proceedings  are 
incorporated  in  the  record. — Kramm  v. 
Stockton  Elec.  R.  Co.,  22  Cal.  App.  737,  761. 
136  Pac.  623. 


Same— BSrrora  of  law  oeenrring  at  the 
trials — Errors  of  law  appearing  either  in  a 
proper  statement  of  the  case  or  bill  of  ex- 
ceptions may  be  reviewed  upon  an  appeal 
from  the  Judgment,  regardless  of  whether 
or  not  an  appeal  has  been  perfected  from 
an  order  denying  a  new  trial. — ^Hastaran  v. 
Marchand,  32  Cal.  App.  126,  137  Pac.  297. 

639.  Where  upon  an  appeal  from  a  de- 
cree denying  a  divorce  the  only  reference 
in  support  of  the  contention  of  the  appel- 
lant plaintiff  that  the  court  erred  in  ruling 
that  no  inquiry  could  be  made  as  to  acts 
of  the  respondent  and  occurrences  prior  to 
a  certain  date,  is  a  ruling  denying  the  re- 
spondent the  privilege  of  introducing  cer- 
tain evidence  tendered,  such  ruling,  even  if 
erroneous,  can  not  be  attacked  on  the  ap- 
peal.— ^Donnelly  v.  Donnelly,  26  Cal.  App. 
677,  147  Pac.  682. 

MO.  flame— InflulBeleney  of  reeord  to  en- 
title objeetlon  to  review. — ^Where  the  only 
reference  in  the  record  is  a  notice  in  the 
transcript  that  appellant  would  make  such 
a  motion,  and  it  does  not  appear  that  it  was 
ever  made,  or  any  ruling  thereon,  an  al- 
leged error  in  denying  a  motion  to  strike 
out  designated  portions  of  an  amended  com- 
plaint can  not  be  reviewed. — ^National  Bank 
V.  Mulford,  17  Cal.  App.  666,  120  Pac.  446. 

As    to    reeord    on    appeal,    generally,    see 

Part  V,  this  note. 

541.  Sam^— Judgment  by  defanlt. — Where 
a  defendant  fails  to  answer,  the  only  ques- 
tion that  can  arise  upon  an  appeal  Is  a  legal 
one,  and  the  appellate  court  is  limited  in 
its  examination  in  such  a  case  to  the  Judg> 
ment-roll,  i.  e.,  the  papers  designated  in 
subdivision  1  of  section  670,  ante. — Crackel 
V.  Crackel,  17  Cal.  App.  603,  121  Pac.  296. 
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542.  Same— RctIcW  of  CTldenee  and  llnd- 
lns«. — Where  an  appeal  Is  taken  from  a 
Judgment  within  sixty  days  after  its  rendi- 
tion and  entry,  the  sufficiency  of  the  evi- 
dence to  support  the  flndingrs  may  be  re- 
viewed as  effectually  as  upon  an  appeal 
from  an  order  refusing:  a  new  trial,  whether 
the  appeal  is  taken  under  section  940,  post, 
or  under  the  new  method  prescribed  by  sec- 
tions 941a,  941b  and  941c,  post. — Cortel- 
you  V.  Imperial  Land  Co.,  166  Cal.  14,  134 
Pac.  981. 

543.  Where  there  is  a  substantial  con- 
flict in  the  evidence,  the  decision  of  the  trial 
court  as  to  the  fact  is  conclusive  on  appeal. 
— National  Lumber  Co.  v.  Ripple,  166  Cat. 
506.  137  Pac.  236. 

544.  The  rule  that  flndingrs  must  be  In- 
terpreted so  as  to  support  the  Judgment,  if 
reasonably  possible,  is  herein  controlled  by 
the  rule  that  flndingrs  must  be  interpreted 
on  appeal  so  as  to  be  within  the  issues. — 
McLellan  Co.  v.  East  San  ^ateo  Land  Co., 
166  Cal.  736,  137  Pac.  1145. 

545.  .  Same— Sabacqaent  orders  and  pro- 
ceeding*^— The  fllingr.  with  the  sanction  of 
the  court,  of  an  amendment  claimingr  a  de- 
fect of  parties  plaintiff,  raised  an  Issue 
upon  which  defendant  was  entitled  to  rely 
in  its  motion  for  nonsuit.  It  also  cured  any 
error  that  might  have  been  theretofore 
committed  in  admitting  evidence  tending 
to  show  that  the  ownership  of  the  automo- 
bile was  in  the  partnership. — Burr  v.  United 
Railroads  of  San  Francisco,  163  Cal.  663.  126 
Pac.  873,  874. 

540.  Same— Tbeory  of  deciaton  of  lower 
eonrt  upheld*  If  poaalbie. — Where  the  court 
has  not  limited  in  any  way  the  effect  of  the 
order  for  a  new  trial,  an  appellate  court 
is  compelled  to  view  it  by  the  light  of  the 
settled  rule  in  this  state,  and  hold  that,  if 
it  can  be  upheld  upon  any  ground  embraced 
in  the  notice  of  the  intention,  it  is  the  duty 
of  such  appellate  court  to  sustain  it. — Shea- 
Bocqueraz  Co.  v.  Hartman,  20  Cal.  App.  534, 
129  Pac.  807,  808. 

547.  Where  the  court  made  an  order 
granting  a  new  trial  in  general  language, 
without  in  any  manner  or  degree  qualify- 
ing or  restricting  the  scope  thereof,  such 
order  will  not  be  reversed  merely  because 
s^ppellant  claims  that  there  was  no  neces- 
sity for  a  new  trial,  for  the  reason  that  the 
court  erred  only  in  failing  in  its  Judgment 
to  allow  interest  thereon.^Shoa-Bocqueraz 
Co.  V.  Hartman,  20  Cal.  App.  534,  129  Pac. 
807. 

548.  Same  —  Same  —  Order  frrantlns  new 
trial. — It  is  only  in  rare  instances  and  upon 
very  strong  grounds  that  the  supreme  court 
Will  set  aside  an  order  granting  a  new 
trial.  Even  though  the  order  declares  In 
terms  that  the  motion  is  granted  for  one  or 
more  reasons  only,  the  appellate  court  is 
not  precluded  from  considering  any  other 
assignment  upon  which  the  motion  should 
have  been  granted.  This  rule  is  subject 
to   the   one  limitation   that  the  trial   court 


may  limit  Its  order  granting  the  motion  so 
as  to  exclude,  as  a  ground  for  its  action, 
the  insufficiency  of  the  evidence,  but  such 
exclusion,  to  be  effectual,  must  be  declared 
in  the  order  itself. — Briggs  v.  Hall,  20  Cal. 
App.  372,  129  Pac.  288. 
See,  also,  par.  636,  this  note. 

549.  Variance.  —  Any  variance  between 
the  pleading  and  proof  must  be  taken  ad- 
vantage of  by  exception  at  the  trial;  it  can 
not  be  presented  for  the  first  time  on  ap- 
peal.— ^Mercantile  Trust  Co.  v.  I>oe,  26  Cat. 
App.   246,   146  Pac.    692. 

As  to  variance  generally,  see  pars.  49,  62, 
this  note. 

As  to  variance  Immaterial  when,  see  par. 
580,  this  note. 

B.     DISCRETION  OP  LOWER  COURT. 

550.  As  io  mle. — The  rule  is  well  settled 
that  where  the  trial  court  has  discretionary 
power  in  proceedings  before  it,  its  exercise 
will  not  be  disturbed,  unless  a  clear  abuse 
of  discretion  is  made  to  appear;  and  even 
when  the  correctness  of  the  ruling  may  be 
doubted,  the  appellate  court  will  not  sub- 
stitute its  own  opinion,  and  thereby  devest 
the  trial  court  of  the  discretionary  power 
reposed  in  it. — ^Smith  v.  Riverside  Groves  A 
Water  Co.,  19  Cal.  App.  165.  124  Pac.  870. 

551.  FlUns  transcript  on  appeal  — Dili- 
gence.— "the  determination  of  the  question 
as  to  whether  or  not  there  has  been  due 
diligence  in  the  matter  of  filing  the  tran- 
script on  appeal  is  one  largely  lying  Jn  the 
discretion  of  the  trial  court,  with  which  the 
appellate  court  will  not  interfere  unless  it 
appears  that  the  court  in  its  action  has 
abused  its  discretion.  Especially  will  an 
appellate  court  abide  by  the  action  of  the 
trial  court  when  it  tends  to  a  determination 
of  the  appeal  upon  its  merits. — Smith  v. 
Jaccard,  20  Cal.  App.  280,  128  Pac.  1023,  1024. 

562.  In  icrantlns  new  trial. — The  grant- 
ing of  a  new  trial  for  want  of  evidence  to 
support  the  verdict  is  usually  a  matter  al- 
most entirely  within  the  discretion  of  the 
trial  court;  and  its  order  will  not  be  re- 
versed, unless  an  abuse  of.  discretion  ap- 
pears.— Estate  of  Everts.  163  Cal.  449,  125 
Pac.  1058. 

553.  The  matter  of  dismissal  of  proceed- 
ings on  motion  for  a  new  trial,  on  the 
ground  of  lack  of  diligence  in  the  prosecu- 
tion thereof,  is  one  which  is  addressed  to 
the  sound  discretion  of  the  court;  and  un- 
less an  abuse  of  this  discretion  is  shown, 
an  order  made  granting  or  denying  such  a 

motion   will   not  be   disturbed  on   appeal. 

McConnell  v.  Imperial  Water  Co..  20  CaL 
App.  8,  127  Pac.  1036,  1037,  following  doc- 
trine in  Qalbraith  v.  Lowe,  142  Cal.  295,  75 
Pac.   831. 


554.     Same— For  Insafficlency  of  evldi 

— An  action  was  brought  to  recover  com- 
missions for  finding  a  purchaser  for  certain 
mining  property.  The  defendant  in  answer 
declared   that   the   contract   conferring    th^ 
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po-wer  to  sell  had  been  altered  by  the  in- 
sertion of  other  property  not  intended  to  be 
Bold.  At  the  trial  it  was  stipulated  that  the 
wbole  case  should  be  left  to  the  decision  of 
an  expert  to  be  chosen  by  the  court,  whose 
opinion  as  to  the  alteration  should  be  con- 
clusive upon  Judgrment  for  plaintifT.  the 
trial  court  upon  motion  grranted  a  new  trial. 
It  'Was  held  on  appeal  that  such  a  discretion 
would  not  be  disturbed. — Conwell  v.  Varian, 
21   Cal.   App.  621.  130  Pac.  23,  25. 

555.  Where  a  new  trial  is  granted  on  the 
ground  that  the  evidence  is  insufficient  to 
support  the  findings,  it  is  well  settled  that 
tbe  order  will  stand  unless  it  Is  made 
clea.rly  to  appear  that  the  trial  court,  in 
sri'antins  it,  has  abused  its  discretion.-^ 
Conwell  V.  Varian,  20  Cal.  App.  621,  130  Pac. 
23.   25. 


Same  ^  For    newly    discovered    evi- 

4eBee« — The  matter  of  grantingr  a  new  trial 
upon  the  srround  of  newly  discovered  evi- 
dence is  with  the  trial  court;  and  it  is  for 
tliat  court  to  say  whether  or  not  the  prof- 
fered evidence  is  such  as  would  affect  the 
decision  of  the  court,  if  introduced. — Jones 
V.   I^ewis,  19  Cal.  App.  676,  126  Pac.  863.  864. 

657.  Where  a  motion  for  a  new  trial  was 
made  upon  newly  discovered  evidence,  un- 
der the  rule  that  it  should  be  of  such  a  char- 
acter as  to  render  a  different  result  prob- 
able upon  a  new  trial,  such  question  is  one 
to  be  determined  by  the  trial  court  in  the 
exercise  of  a  discretionary  power,  which 
vrlll  not  be  interfered  with  except  when 
manifest  abuse  is  apparent,  which  does  not 
appear  when  it  can  not  be  said  that  "it  is 
clear  that  the  proposed  evidence  would 
render  a  different  result  probable." — Lamb 
Y.   -Wilke,  19  Cal.  App.  286,  126  Pac.  767. 


Same  —  Weislit  of  evidence. — The 
welflrht  of  the  evidence  and  the  credibility 
of  the  witnesses  are  ordinarily  questions 
solely  for  determination  by  the  trial  Judfre. 
in  passiniT  upon  a  motion  for  a  new  trial, 
and  bis  decision  upon  these  matters  will  not 
be  disturbed  on  appeal,  although  the  evi- 
dence sustaining  the  verdict  is  weak  and 
unsatisfactory. — People  v.  Maruyama,  19 
Cal.    App.  290,  126  Pac.  924. 

C.    HARMLESS  ERROR. 


te  venemlly. — Where  the  plain- 
tiff, on  cross-examination  of  a  witness, 
brings  out  a  fact  or  permits  a  Juror  to 
brin^  it  out,  he  can  not  complain  on  appeal 
tbat  the  questions  erroneously  assumed  the 
crutb  of  the  fact. — ^Ray  v.  Borsfeldt,  169  Cal. 
258.    14«  Pac-  *7*- 

S60.  The  practice  of  decidingr  a  case 
witbout  in  terms  declaring^  upon  reserved 
x-nlinsrs  touching  the  admissibility  of  evi- 
dence is  one  to  be  reprobated  and  deplored, 
and  'Where  substantial  injustice  to  a  litigant 
results  the  error  is  of  sufficient  gravity  to 
cnll  for  a  reversal. — Stanwood  v.  Carson, 
169  Cal.  640,  147  Pac.  662. 


661.  The  failure  to  thus  rule  in  an  action 
to  secure  a  decree  declaring  certain  street 
improvement  proceedings  to  be  void  is  not 
reversible  error,  where  the  evidence  ob- 
jected to  is  record  evidence  and  the  objec- 
tions founded  upon  the  contention  that  for 
various  omissions  and  irregularities  the 
same  was  inadmissible  and  void,  thereby 
involving  the  consideration  of  questions  of 
law. — Stanwood  v.  Carson,  169  Cal.  640.  147 
Pac.  662. 

662.  It  is  only  when  a  Judgment  rests 
for  its  validity  upon  a  finding  which  is  not 
supported,  or  which  negatives  a  fact  ad- 
mitted by  the  pleadings,  that  injury  is 
worked  and  a  reversal  must  follow. — Thayer 
v.  Tyler.  169  Cal.  671,  147  Pac.  979. 

663.  Where  in  an  action  upon  a  written 
contract  of  guaranty  the  findings  upon  the 
question  of  fraud  in  its  procurement  are 
clear,  full  and  explicit,  and  are  in  them- 
selves sufficient  to  support  the  Judgment, 
uncertainty  in  other  findings  becomes  im- 
material.— American  Nat.  Bank  v.  Donnel- 
lan,  170  Cal.  9,  148  Pac.  188. 

664.  Alleged  contradlctoriness  in  the 
findings  in  such  an  action  as  to  whether  the 
indebtedness  covered  by  the  guaranty  was 
an  individual  indebtedness  or  that  of  a  cor- 
poration through  which  the  individual  con- 
ducted his  business  is  not  material,  in  view 
of  the  finding  that  the  guaranty  was  pro- 
cured by  fraud. — American  Nat.  Bank  v. 
Donnellan,  170  Cal.  9,  148  Pac.  188. 

666.  Where  in  an  action  to  recover  dam- 
ages for  the  breach  of  an  alleged  contract 
to  sell  land  the  findings  are  sufficient  to 
sustain  the  Judgment,  the  failure  to  find 
on  other  issues  becomes  immaterial. — Mc- 
Rae  v.  Ross,  170  CaL  74,  148  Pac.  216. 

666.  Errors  are  harmless  which  consist 
in  technical  inaccuracies  in  the  pleadings, 
and  findings  that  do  not  affect  the  merits.^ 
Carrington  v.  Smithers,  26  Cal.  App.  460,  147 
Pac.  226. 

667.  A  Judgment  will  not  be  reversed  on 
the  ground  of  failure  to  find  on  a  particu- 
lar issue  where  the  want  of  such  a  finding 
Is  not  prejudicial  to  the  defendant — Beggs 
V.  Smith,  26  Cal.  App.  632,  147  Pac.  686. 

S68.  A  mere  InaccTscy^ — A  mere  inac- 
curacy between  the  amount  found  by  the 
trial  court  to  be  due  a  contractor  for  ex- 
tras and  the  amount  so  claimed  by  him  is 
without  prejudice  to  him. — Tubbs  v.  DellUo, 
19  Cal.  App.  612,  127  Pac.  616. 

669.  Inaccuracies  in  the  trial  court's 
findings  in  describing  the  condition  and  sise 
of  the  bed  of  the  stream  at  and  about  the 
headgate  will  be  deemed  unimportant, 
where  the  Judgment  requires  the  bed  of  the 
creek  to  be  kept  in  such  condition  that  it 
will  never  take  any  except  unusual  flood 
waters,  and  specifies  the  width  and  depth  at 
which  the  channel  of  the  creek  is  to  b« 
maintained  for  that  purpose. — Qallatin  v. 
Corning  Irr.  Co.,  163  Cal.  606,  126  Pac.  864. 
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STIk  Adattoslon  of  •▼Idenee  Aa  to  scn- 
•rally. — ^Where  a  mortffaffeor,  to  whom  a 
mortc^agree  had  advanced  but  a  poHlon  of 
the  money,  sued  the  asslffnee  of  the  mort- 
crase  to  determine  the  extent  of  the  adverse 
claim.  It  was  harmless  error  to  allow  the 
mortgrag-eor  to  show  that  he  had  been  com- 
pelled to  borrow  money  elsewhere  by  rea- 
son of  the  mortgragee's  failure  to  advance 
the  full  amount  of  the  mortgracre. — ^Mentry 
V.  Broadway  Bank  &  Trust  Co.,  20  Cal.  App. 
888,  129  Pac.  470. 

571.  The  fact  that  a  witness  was  permit- 
ted by  the  court  to  testify  that  he  and  hie 
co-defendants  were  partners  in  the  enter- 
prise is  not  prejudicial  error,  in  view  of  the 
fact  that  it  was  shown  that  they  were 
Jointly  Interested  in  the  enterprise  and  ex- 
pressly authorized  the  witness,  as  their 
agrent,  to  make  the  contract.  The  agrency 
of  the  witness  was  thus  established,  and  the 
Joint  and  several  liability  of  the  defendants 
therefor. — ^McDougrall  v.  Eaton,  20  Cal.  App. 
1^4.  128  Pac.  416,  416. 

B72*     Sane  — Faets  otherwise  established, 

— In  an  action  to  recover  the  purchase-price 
of  machinery  installed,  objections  were 
made  to  the  introduction  of  certain  evidence 
as  tx)  the  declarations  of  servants  sent  by 
plaintifTs  asslgrnors  to  repair  defects,  the 
effect  of  which  declarations  was  that  the 
machine  had  been  improperly  installed,  and 
could  not  be  put  in  condition.  Concedingr 
the  error  of  the  court  in  permittinir  the  in- 
troduction of  such  testimony,  since  evidence 
is  so  complete  and  convincing  to  the  effect 
that  these  declarations  were  true  in  fact, 
and  that  plaintiff's  assignors  did  not  com- 
ply with  the  contract,  no  prejudicial  error 
could  result  under  the  circumstances  of  the 
case  by  reason  of  the  admission  of  such 
declarations. — Sherman  v.  Ayers,  20  Cal. 
App.  788,  130  Pac  163,  164. 

nrS.  Same  ^  Prejudicial  elleet  too  gen- 
trmV — In  an  action  for  money  due  for  the 
hire  of  certain  pack  mules,  whether  the 
written  conditions  of  tho  amount  due  after- 
wards executed  by  a  managrer  or  superin- 
tendent of  defendant  were  binding:  upon 
defendant  is  of  little  consequence,  in  the 
face  of  the  fact  that  the  liability  and  non- 
payment of  the  amount  due  was  clearly  es- 
tablished by  other  competent  evldence.-:- 
Robinson  v.  Four  Metals  Smelting:  &  Min. 
Co.,   20  Cal.  App.  646,  129  Pac.   968. 

074*  Same  —  Rallnso  on  questions  pro- 
pounded to  witneaaes. — Objection  to  a  ques- 
tion on  cross-examination  put  to  defendant 
by  plaintiff  seems  to  have  been  based  upon 
the  fact  that  counsel  was  reading:  from 
what  purported  to  be  a  deposition  made  by 
defendant,  but  not  slgrned  by  her.  The  mat- 
ter, even  if  the  trial  court  erred,  is  too  un- 
important to  Justify  a  new  trial,  especially 
as  the' court  Informed  counsel  that  he  mig:ht 
fully  cross-examine  the  defendant  about 
her  testimony,  and  only  prevented  him  from 
reading:  in  the  Kuise  of  a  question  a  series 
of  questions  and  answers  from  an  unsig:ned 


deposition  until  he  had  first  examined  her 
as  to  the  facts  covered  by  the  deposition, 
after  which  the  court  said  the  deposition 
mlirht  be  used  in  impeachment. — Nay  lor  v. 
Ashton,  20  Cal.  App.  644.  130  Pac.  181,  183. 
See  pars.  688-697,  this  note. 

678.     Error   favorlns    prevnlllni:    party* — 

A  person  in  favor  of  whom  a  Judg:ment  Is 
rendered  can  not,  on  appeal,  attack  it  on 
the  g:round  that  the  court  founded  Its  con- 
clusion on  insufficient  premises. — Sewell  v. 
Price,  164  Cal.  266,  128  Pac.  407,  409. 

BT6.    Error    In    plcadlnvo— Complaint* — A 

defendant  will  not  be  heard  to  complain  on 
appeal  for  the  first  time  that  a  complaint 
did  not  state  facts  sufficient  to  Justify  the 
relief  prayed  for  in  the  complaint  but 
which  was  not  g:ranted  in  the  court  below. 
— Parker  v.  Herndon,  19  Cal.  App.  461.  126 
Pac.  188. 


577.  Samo^Samc— Waiver  of.— The  ob- 
jection upon  appeal  that  the  complaint  also 
purported  to  state  a  cause  of  action  for 
specific  performance  of  an  interest  in  the 
unsold  claims,  and  that  it  is  insufficient  to 
Justify  such  relief,  if  well  founded,  is  an- 
swered by  the  fact  appearing  in  the  record, 
that  plaintiff,  at  the  trial,  in  open  court, 
voluntarily  waived  and  abandoned  all  right 
to  the  unsold  portion  of  the  property,  and 
asked  Judgment  only  for  one-sixth  of  the 
proceeds  of  the  property  sold.  No  demur- 
rer having:  been  interposed  nor  Judg:ment 
rendered  for  specific  performance,  appellant 
will  not  be  heard  to  object  that  the  com- 
plaint did  not  entitle  plaintiff  to  relief 
prayed  for,  but  not  g:ranted. — Parker  v. 
Herndon,  19  Cal.  App.  461,  126  Pac.  183. 

578.  Same— Rullas  on  demurrer. — Where 

the  court  upon  a  confiict  of  evidence  found 
in  favor  of  plaintiff  on  one  of  two  points 
pleaded  in  the  complaint,  this  makes  the 
ruling:  of  the  court  upon  the  demurrer  to 
such  complaint,  so  far  as  it  attacks,  spe- 
cially or  otherwise,  the  alleg:ations  as  to  the 
supposed  defect  in  the  title,  immaterial. — 
Smith  V.  Jaccard.  20  Cal.  App.  280,  128  Pac. 
1023.  1026. 

679.  Where  an  action  was  brought  In 
one  county,  but  was  subsequently  trans- 
ferred to  another,  and  the  defendant,  upon 
the  trial  In  the  second  county,  elected  to 
answer  upon  the  merits  without  a  deter- 
mination of  the  issues  of  law  under  his 
demurrer  filed  in  the  first  county,  he  w^ill  be 
deemed  to  have  waived  his  demurrer,  and 
can  not  be  prejudiced  by  the  unauthorized 
act  of  the  court  in  the  first  county  in  over- 
ruling: the  demurrer. — ^McDou^all  v.  Baton. 
20  Cal.  App.  164,  128  Pac.  416. 


880.     Same— Vartance    Immaterial,    wliem. 

— Where,  In  an  action  by  a  purchaser  of  real 
estate  to  recover  a  deposit  made  thereon. 
there  is  an  alleg'ation  that  the  ag:reement 
to  sell  was  made  on  the  twenty-fourth  day 
of  February,  1910.  but  the  denial  in  the 
answer  only  raised  an  issue  as  to  the 
amount  for  which  the  sale  was  made,    the 


••% 


Tlt.ZIII»Ch.I.] 


RBVIBW   ON  APPBAIi— HARMIiBSS  BRROR. 


•  •ae 


ftet  that  the  proof  8how«  that  the  agree- 
ment was  really  made  on  the  fourth  day  of 
February.  1910,  will  constitute  an  immate- 
rial variance. — Smith  v.  Jaccard,  20  Cal. 
App.  8t0,  128  Pac  1028,  1026. 

Aa  to  Taiiaacei  see  par.  649,  this  note. 

681.  BzelvaloB  of  eyldcnce— Prejudicial 
•Mttt  t—  senenU^ — Since  the  interest  of  a 
purchaser  under  execution  is  inferior  to 
that  of  the  asslsrnee  of  the  fund  in  the 
hands  of  the  referee  to  whom  notice  of  such 
assignment  was  given,  the  exclusion  of  evi- 
dence regarding  such  purchaser's  title  was 
harmlesa — ^Wldenmann  ▼.  Weniger,  164  Gal. 
667,  180  Pac.  421,  426. 


Fiadinga— Upon  ImnaterUil  toaiie*— 

The  findings  upon  an  immaterial  issue,  even 
if  erroneous,  are  not  binding  upon  the  par- 
ties and  do  not  warrant  a  reversal  of  judg- 
ment— Forestier  v.  Johnson,  164  CaL  24,  127 
Pac.  166. 

688.  In  an  action  to  enforce  the  specific 
performance  of  an  agreement  to  convey 
real  property,  a  finding  to  the  effect  that  all 
the  interest  on  certain  payments  had  been 
made  up  to  a  specified  time,  although  erro- 
neous, was  rendered  immaterial,  where  it 
appeared  that  a  sufficient  amount  had  been 
tendered  by  plaintiff  to  cover  the  total 
amount  of  interest  and  the  remaining  prin- 
cipal due. — Peck  v.  Coyle,  19  Cal.  App.  890, 
126  Pac  1078. 

S84.  'Judgment  or  order. — Even  though 
there  be  a  discrepancy  between  the  compu- 
tation of  the  respondent's  claim  and  the 
Judgment,  it  is  not  necessary  to  reverse  the 
judgment  for  this  reason  where  from  all 
the  items  of  cost  as  shown  the  correct 
amount  can  be  calculated,  and  the  error 
corrected  by  a  modification  of  the  judg- 
ment.— Callan  v.  Empire  State  Surety  Co.. 
20  Cal.  App.  488.  129  Pac.  978.  979. 

88B.  Motion  for  nonsuit  specified  as  the 
grounds  therefor  the  insufficiency  of  the 
complaint,  in  that  it  did  not  appear  there- 
from that  the  assessment  required  as  a  pre- 
requisite to  the  bringing  of  the  suit  had 
been  made.  Subdivision  6,  section  581,  ante, 
providefc  that  an  action  may  be  dismissed 
"upon  the  motion  of  the  defendant,  when 
upon  trial  the  plaintiff  fails  to  prove  a  suffi- 
cient case  for  the  jury."  Conceding  the 
form  in  which  the  motion  was  made  failed 
to  comply  strictly  with  the  provisions  of  the 
■utute,  in  that  it  did  not  specify  failure  of 
proof  rather  than  insufficiency  of  the  com- 
plaint to  state  a  cause  of  action,  neverthe- 
less, the  want  of  proof  is  disclosed  by  the 
record,  from  which  it  Is  apparent  that  no 
facts  existed  which  could  enable  plaintiff  to 
amend  his  complaint  or  supply  the  evidence 
entitling  bim  to  recover.  Hence,  had  the 
motion  been  denied,  judgment  upon  the 
merits  must  necessarily  have  followed  for 
defendant.  This  being  the  case,  plaintiff 
was  not  prejudiced  by  the  judgment  of  dls- 
missaL  See  section  476,  ante. — ^Hunt  v. 
Sharkey.  20  CaL  App.  690,  180  Pac.  21,  22. 
C.  C.  P.— 184 


689.     Order   overruling   denurrer^ — In   an 

action  by  a  building  contractor  for  breach 
of  contract,  whether  right  or  wrong,  the  or- 
der overruling  the  demurrer  to  the  com- 
plaint for  uncertainty,  in  that  it  was  not 
averred  whether  the  contract  sued  upon  was 
written  or  oral,  was  entirely  without  preju- 
dice, for  the  reason  that  the  contract  was 
pleaded  in  the  cross-complaint  and  was  re- 
ceived in  evidence  without  objection  as  the 
basis  of  the  contractor's  demand. — Tubbs  v. 
DeliUo,  19  Cal.  App.  612.  127  Pac.  614. 

S87.     Preaumption  as  to  effect  of  error. — 

A  presumption  is  in  favor  of  the  action  of 
the  trial  court,  and  where  the  record,  does 
not  show  upon  what  an  alleged  error  is 
based  and  all  the  circumstances  in  regard 
to  it,  the  action  of  the  court  will  be  pre- 
sumed to  be  correct. — Wagner  v.  United 
Railroads  of  San  Francisco,  19  Cal.  App. 
896,  126  Pac.  186. 

Aa  to  preaumptionn  on  appeal*  see  pars. 
96-107,  204,  884,  this  note. 

B88.  Sustaining  objeetlon  to  aueatlMi  to 
witnesa. — Error,  if  any,  in  sustaining  objec- 
tion to  a  question  to  a  witness  is  not  preju- 
dicial where  the  matter  involved  in  the 
question  is  not  relied  upon  by  the  plaintiff 
in  his  complaint. — Hayes  v.  Western  Fuel 
Co.,  19  Cal.  App.  684,  127  Pac.  618. 

See  par.  674,  this  note. 

689.  There  was  no  prejudicial  error  in 
sustaining  the  objection  to  the  question 
asked  plaintiff  on  cross-examination 
whether  he  did  not  pay  two  hundred  and 
fifty  dollars  of  the  third  payment  to  a  third 
person  instead  of  to  the  contractor.  That 
he  did  so  was  fully  shown  by  all  the  evi- 
dence, the  only  question  being  whether  he 
did  so  under  such  circumstances  as  to  make 
it,  in  fact,  a  payment  to  the  contractor. 
This  the  court  found  on  sufficient  testimony 
to  be  the  fact. — Wolf  v.  Aetna  Indemnity 
Co..  163  Cal.  697.  126  Pac.  470,  476. 

690.  Where  a  witness  was  asked  whether 
or  not.  after  his  father's  will  was  read,  he 
had  a  conversation  with  a  beneficiary  of  the 
will  wherein  such  beneficiary  stated  that  he 
was  satisfied  with  his  father's  will,  to  which 
question  an  objection  was  sustained,  the  ex- 
clusion of  such  evidence  is  harmless,  where 
such  beneficiary  has  conveyed  to  another  all 
his  interest  in  the  estate,  thereby  devesting 
himse>f  of  any  right  to  contest  such  wilL — 
Snowball  v.  Snowball.  164  Cal.  476,  129  Pac. 
784,  786. 

691.  Where  a  witness  was  asked  whether 
she  had  ever  heard  H.  P.  "say  anything  to 
her  husband  about  doing  anything  for 
J.  P.."  to  which  question  an  objection  was 
sustained,  the  ruling,  If  erroneous,  was 
harmless,  since  it  appears  that  the  witnesa 
subsequently  testified  that  she  had  never 
heard  any  conversation  between  6.  P.  and 
his  wife  "in  regard  to  doing  anything  for 
J.  P." — Estate  of  Packer,  164  Cal.  626.  129 
Pac.  778.  781. 

692.  In  an  action  for  money  had  and  re- 
ceived, the  court  did  not  err  in  sustaining 
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an  objection  to  a  question  addressed  to  the 
plaintiff  on  his  cross-examination,  designed 
to  ascertain  the  amount  of  money  realized 
by  him  from  the  use  of  the  property.  While 
such  questions  would  have  been  proper  If 
addressed  to  the  defendant's  own  witness, 
it  was  not  proper  upon  cross-examination 
of  the  plaintiff. — Bray  v.  Lowery,  163  Cali 
266.  124  Pac  1004. 

603.     Smmic— ETidcBcc  otherwise  admitted. 

— Error.  If  any.  In  sustaining:  an  objection 
to  a  question  to  a  witness.  Is  not  prejudi- 
cial where  such  g-round  was  entirely  cov- 
ered by  the  witness  in  answer  to  other 
questions. — Hayes  v.  Western  Fuel  Co.,  19 
Cal.  App.  634.  127  Pac.  518. 

694.  Any  error  committed  by  a  court  In 
refusingr  to  admit  evidence  of  facts,  which 
were  subsequently  proved,  is  not  prejudi- 
cial.— Wagner  v.  United  Railroads  of  San 
Francisco,  19  Cal.  App.  316,  126  Pac.  186. 

595.  Where  defendant  was  not  allowed  to 
testify  as  to  the  circumstances  under  which 
a  receipt  was  given,  but  afterward  he  was 
allowed  to  testify  as  to  all  of  the  circum- 
stances without  objection,  any  error  In  the 
ruling  of  the  court  was  without  prejudice. — 
Callahan  v.  Marshall.  163  Cal.  552.  126  Pac. 
368: 

596.  Where  questions  regarding  the  hos- 
tility of  persons  charged  with  exerting  un- 
due influence  over  testator  toward  the  con- 
testants of  such  will  were  not  permitted  to 
be  answered,  such  ruling.  If  erroneous,  was 
harmless,  where  such  questions  were  fully 
covered  by  others  permitted  to  be  answered. 
— Estate  of  Packer.  164  Cal.  525,  129  Pac. 
778.  781. 

597.  Where  a  question  to  a  witness  can 
be  answered  by  an  examination  of  other 
parts  of  the  testimony,  or  by  calculation 
from  facts  already  known,  the  exclusion  of 
such  question.  If  erroneous,  was  harmless. 
(On  rehearing.) — Doudell  v.  Shoo,  20  CaL 
App.  424,  129  Pac.  478,  489. 

508.    Trial  of  eansc— Statement  by  court. 

— Where  the  court  stated  that  In  its  recol- 
lection a  certain  finding  was  made  in  a  for- 
mer action,  such  statement  was  not  preju- 
dicial to  the  defendant  where  the  finding 
was  subsequently  found  to  be  as  stated  and 
admitted  in  evidence. — Gjurich  v.  Fiejr>  164 
Cal.  429,  129  Pac.  464,  466. 

599.  Sanne  — As  to  Iniitractlon. — An  In- 
struction in  an  action  for  assault  and  bat- 
tery practically  in  the  language  of  section 
3294.  Civil  Code,  that  the  jury  might  award 
exemplary  damages  if  the  defendant  was 
guilty  of  "oppression,  fraud,  or  malice." 
will  not  be  deemed  materially  erroneous  by 
reason  of  the  inclusion  of  the  word  "fraud," 
notwithstanding  there  was  no  showing  of 
fraud  In  the  evidence. — Hardy  v.  Schirmer. 
163  Cal.  272,  124  Pac.  993. 

600.  Same  — Aa     to     llndliis    of    court*-* 

Where  a  finding  was  assailed  as  contrary  to 
the  evidence,  but  the  court,  notwithstand- 


ing the  finding,  gave  to  the  appellant  the 
relief  which  he  asked,  he  is  not  in  any  way 
injured  by  the  error,  If  error  there  was,  in 
finding  against  him  on  this  point  (see,  ante, 
8  475).— Pugh  v.  Moxley.  164  Cal.  374.  128 
Pac.  1037,  1089. 

601.  Where  a  flndlngr  on  a  certain  Issue 
would  not  have  authorized  a  Judgment  more 
favorable  to  appellants,  the  absence  of  such 
finding  affords  no  ground  for  reversal. — 
Sewell  v.  Price.  164  Cal.  266,  128  Pac.  407, 
409. 

002.     Same  —  Error    eared    by    verdict. — 

Where  the  statute  of  limitations  is  material 
only  in  case  of  a  finding  of  compensation 
due.  In  an  action  for  compensation  for  serv- 
ices rendered,  instructions  as  to  the  appli- 
cability of  the  statute  were  immaterial 
where  the  jury  found  that  there  was  no  lia- 
bility on  defendant's  part  to  pay  for  plain- 
tiff's services. — Qjurlch  v.  Fleg,  164  CaL  429. 
129  Pac.  464,  466. 

D.    INTERLOCJUTORY,  COLLATERALi,  AND 
SUPPLEMENTARY  PROCEEDINGS. 

As  to  scope  of  revici'v,  on  appeal  from 
flaal  Jndinnent,  of  laterlocotory  appealable 
order,  dedeloa,  etc.,  not  theretofore  ap- 
pealed from,  see  Ann.  Cas.  1913 A,  816. 

90^  Ob  appeal  from  flaal  Jadimftcat—- 
Order  deaylns  motion   for   noaeult* — If   the 

trial  court  erred  in  denying  a  motion  for  a 
nonsuit  or  in  refusing  to  strike  out  certain 
testimony,  its  action  may  be  reviewed  on 
appeal  from  the  judgment.  If  properly  pre- 
sented by  the  record. — Leavens  v.  Pinkham 
&  McKevltt,  164  Cal.  242,  128  Pac.  399,  400. 

604.  The  order  denying  defendants'  mo- 
tion for  a  nonsuit  is  not  an  appealable 
order.  Such  an  order,  however,  can  be  re- 
viewed on  an  appeal  from  the  judgrment. — 
Fraser  v.  Sheldon,  164  Cal.  166,  128  Pac.  33. 
34. 

605.  Qaeetloae  oa  Interlocutory  proceed- 
*»«• — The  question  as  to  whether  or  not  the 
plaintiff  was  entitled  to  a  writ  of  attach- 
ment under  the  provisions  of  the  amend- 
ment of  1911  (Stats.  1911.  p.  1319,  J  10)  to 
section  1197,  post,  where  the  record  on  ap- 
peal does  not  show  that  such  a  writ  was 
ever  issued.  Is  not  Involved  and  can  not  be 
considered. — Fresno  Planing  Mill  Co.  v. 
Manning.  20  Cat.  App.  766.  ISO  Pac.  196. 

606.  Where.  In  addition  to  a  motion  to 
strike  out  the  answer  of  the  defendants, 
the  plaintiff  Interposed  a  demurrer  thereto, 
which  assailed  the  sufUclency  of  the  facts 
pleaded  as  a  special  defense  In  abatement  of 
the  action,  it  was  unnecessary  to  pass  upon 
the  demurrer,  for  the  reason,  presumably, 
that  the  granting  of  the  motion  to  strike 
out  in  effect  disposed  of  the  points  raised 
by  the  demurrer.  No  question,  therefore,  of 
the  technical  sufficiency  of  the  plea  In 
abatement  as  against  the  demurrer,  was 
involved  on  appeal. — Fresno  Planing  Mill 
Co.  V.  Manning.  20  Cal.  App.  766,  130  Pac. 
196. 
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IL      PRBSUMPTIONS   ON   APPBAI^ 

to  preavaBptloBs  ob  appeal  irocAHXt 

para.  96-107,  834,  587,  this  note. 

to  presamptloBs  as  to  ■  usual  proceed- 
•m  taklnir  iUB  appeal  by  the  new  and 

tive  method*  see  par.  204,  this  note. 


adjudication  of  the  validity  of  the  home- 
stead.—Sewell  V.  Price,  164  Cal.  265,  128  Pac 
407,   409. 


As  to  ireBerally. — Where,  in  an  ac- 
tion to  quiet  title,  a  supplemental  com- 
plaint is  filed  without  objection  thereto  or 
to  the  presentation  and  determination  of 
tlie  plaintiff's  cause  of  action  as  therein 
■tated,  it  will  be  presumed  on  appeal  that 
the  action  was  begrun  with  the  supplemen- 
tal complaint,  and  that  the  cause  of  action 
Is  aa  stated  therein. — Montg^omery  &  Mul- 
len I^umber  Co.  v.  Qulmby,  164  Cal.  250,  128 
402. 


As  to  evldenee* — ^In  reviewingr  the 
evidence  on  an  appeal  from  a  Judgement  en- 
tered upon  errantingr  a  motion  for  a  non- 
smlt,  all  reasonable  inferences  must  be  re- 
solved in  favor  of  the  plaintiff,  and  the 
construction  of  the  evidence  most  favorable 
to  tlie  plaintiff  must  be  grlven. — ^Union  Const. 
Co.  V.  l^estern  Union  Tel.  Co^  163  Cal.  298, 
125    Pac.  242. 

609.  K,  on  any  material  point,  the  testi- 
mony is  in  conflict,  it  must  be  assumed  that 
the  Jury  resolved  the  conflict  in  favor  of 
the  prevailing:  party. — GJurich  v.  FieSt  164 
Cal.   429,  129  Pac.  464,  465. 


As  to  lBstractloBs« — Where  the  rec- 
ord does  not  contain  the  evidence,  nor  any 
portion  thereof,  it  must  be  assumed  that 
the  instructions  griven  were  applicable  to 
the  proofs,  and  that  those  refused  were 
properly  disallowed. — Cook  v.  Suburban 
Realty  Co.,  20  Cal.  App.  538,  129  Pac.  801, 
804. 

«m«  As  to  JudirneBt— Ib  ireBeral^ — In  an 
action  by  a  purchaser  to  rescind  a  contract 
and  recover  money  paid,  if  the  appeal  had 
been  taken  on  the  Judgrment-roU  alone,  the 
coart  would  assume  in  support  of  the  Judg- 
ment that  the  court  imposed  upon  the  pur- 
chaser the  conditions  authorized  by  section 
3408,  Civil  Code,  but  where  the  appeal  was 
taken  upon  a  bill  of  exceptions  disclosing 
all  the  matters  and  proceedingrs  affecting: 
the  case,  a  Judgment  for  the  purchaser 
coald  not  be  sustained  in  the  absence  of  an 
order  imposingr  upon  the  plaintiff  the  condi- 
tion that  he  restore  to  the  defendant  every- 
thing that  he  had  received  under  the  con- 
tract.— ^Hayt  V.  Bentel  (CaL  App.),  126  Pac. 
S70,   not  officially  reported. 

SIS.  In  an  action  to  set  aside  a  convey- 
j^j^ce  from  husband  to  wife  as  a  fraud  on 
creditors,  where  the  court  found  that  an  un- 
divided half  interest  was  fraudulently 
transferred,  and  the  wife  attacked  this 
jnds^nont  on  the  grround  that  the  effect 
thereof  would  be  to  invalidate  her  home- 
stead, it  will  be  presumed  on  appeal  in 
support  of  the  judgment  that  the  home- 
stead is  claimed  by  the  husband  and  wife 
Jointly,  especially  since  ther«  is  an  express 


618.  8ame*-As  to  Botlee  of  entry  oa  ap- 
peal.— ^While  the  notice  of  appeal  from  the 
Judgment  was  not  filed  within  sixty  days 
from  the  date  of  entry  of  the  Judgrment,  it 
was  filed  within  six  months  after  said  date, 
and  the  appeal  was  one  perfected  under  the 
provisions  of  section  941b,  post.  It  was  duly 
taken  within  the  time  prescribed  in  said 
section,  if  no  notice  of  the  entry  of  said 
Judgrment  had  been  served  on  appellants 
more  than  sixty  days  prior  to  such  filing  of 
the  notice  of  appeal,  the  section  provldingr 
substantially  that  such  notice  of  appeal 
must  be  filed  within  sixty  days  after  notice 
of  entry  of  Judgement  has  been  served  on 
the  attorneys  of  record  of  the  adverse  party, 
and  must,  in  any  event,  be  filed  not  later 
than  six  months  after  such  entry.  If  no 
notice  of  entry  of  Judgement  is  so  served, 
the  party  may  file  his  notice  of  appeal  at 
any  time  within  six  months  from  the  date 
of  such  entry.  The  record  here  does  not 
show  that  any  notice  of  entry  of  Judgment 
was  served  on  appellants,  and  it  must  be 
assumed,  in  the  absence  of  a  showing  to 
the  contrary,  that  no  such  notice  was 
served. — Fraser  v.  Sheldon,  164  Cal.  165,  128 
Pac.  33,  34. 

814.  AvthoritT  to  fill  1b  amouBt  la  appeal- 
boBd. — Where  an  undertaking:  was  filled  in 
as  to  the  amount  by  one  authorized  to  do  so, 
and  the  trial  court  found  such  undertaking 
sufficient,  it  will  be  presumed  on  appeal,  in 
the  absence  of  other  evidence,  that  the  evi- 
dence presented  to  the  court  below  estab- 
lished this  authority. — Title  Ins.  &  Trust  Co. 
V.  California  Devel.  Co.,  164  Cal.  58,  127  Pac. 
502. 

81 5.  Facts  BOt  showa  by  record. — In  the 

absence  of  the  evidence  before  an  appellate 
court,  where  the  findings  of  facts  are  sub- 
stantially the  same  as  alleged  in  the  com- 
plaint, and  the  latter  sufficiently  sets  forth 
grounds  of  contest  of  a  will,  the  findings 
will  be  held  sufficient  to  support  the  Judg- 
ment.— Estate  of  Olson,  19  Cal.  App.  579, 
126  Pac.  171. 

616.  In  the  absence  of  any  clear  showing 
made  it  must  be  assumed  that  the  general 
finding  of  the  trial  court  was  clearly  sup- 
ported by  the  evidence. — Semi-Tropic  Spirit- 
ualists' Assn.  V.  Johnson,  163  Cal.  639,  126 
Pac.  488,  490. 

617.  Same— ObJectloB  to  form  of  verdict. 

— Where,  in  an  application  for  a  writ  of 
supersedeas  to  prevent  the  occupancy  of 
certain  lands  by  a  railroad  company  pend- 
ing appeal,  no  allegation  to  the  contrary 
was  made  in  the  petition,  it  must  be  as- 
sumed that  no  objection  was  made  to  the 
form  of  the  verdict  rendered  by  the  Jury. 
— Reed  Orchard  Co.  v.  Superior  Court,  19 
Cal.  App.  648,  128  Pac.  9.  16. 


618.     FlBdlBirs  of  court  or  referee. — Find- 
ings are  to  be  liberally  construed,  in  order 


aazx 


§93« 


APPEAL — JLDGMBNTS   AND   ORDBRS   RfiVIBWABI^   ON. 


IPcUU 


to  support  the  Judgment  If  possible. — 
Parker  v.  Herndon,  19  Cal.  App.  461.  12< 
Pac  18S. 

619.  The  llndinffs  of  the  trial  court  are  to 
receive  such  a  construction  as  will  uphold 
rather  than  defeat  its  juderment  thereon; 
and  whenever,  from  the  facts  found  by  it, 
other  facts  may  be  inferred  which  will  sup- 
port the  judgrment,  such  inference  will  be 
deemed  to  have  been  made  by  the  trial 
court,  and  upon  an  appeal  from  that  Judg- 
ment an  appellate  court  will  not  draw  from 
those  facts  any  inference  of  fact  contrary 
to  that  which  may  have  been  drawn  by  the 
trial  court,  for  the  purpose  of  rendering 
such  judfirment. — Rossi  v.  Beaulieu  Vine- 
yard, 20  Cal.  App.  770,  130  Pac.  201,  205. 

620.  Althougrh  no  proof  was  made  as  to 
the  laws  of  a  sister  state,  nevertheless  the 
presumption  that  they  are  the  same  as 
those  of  this  state  is  overcome  by  the  fact 
that  during  the  progress  of  the  trial  the 
trial  Judge  presiding  therein  in  open  court 
stated:  "I  take  Judicial  notice  of  the  laws 
of  Colorado.  All  the  laws  of  Colorado, 
whatever  they  are  in  the  published  books- 
it  is  so  stipulated."  Neither  party  present 
In  court  expressed  any  dissent  therefrom, 
and  under  the  circumstances  their  silence 
must  be  deemed  equivalent  to  an  assent. 
Having  so  stipulated,  it  must  be  presumed 
on  appeal  that  the  trial  Judge  found  some 
provision  of  law  in  the  Coloradp  record  in- 
troduced in  evidence  upon  which  to  Justify 
his  conclusion. — BV>x  v.  Mick,  20  Cal.  App. 
699,  129  Pac.  972,  973. 

621.  It  is  the  duty  of  an  appellate  court 
to  give  the  findings  and  conclusions  of  law 
a  construction  in  support  of  the  judgment, 
if  it  can  reasonably  be  done  without  violat- 
ing the  plain  import  of  the  language  used. 
It  will  be  impossible  to  give  the  language 
used  a  reasonable  construction  which  would 
Justify  a  holding  that  the  terms  "ever  since 
the  fourteenth  day  of  April,  1902,"  meant 
any  period  prior  thereto.  If  the  court  had 
intended  to  place  its  findings  in  part  on 
proof  of  user  or  dedication  prior  to  that 
date,  it  would  have  been  a  very  simple  mat- 
ter to  accomplish  it  by  framing  a  finding 
accordingly. — People  v.  Quong  Sing,  20  Cal. 
App.  26,  127  Pac.  1062,  1066. 

622.  An  attorney  sued  defendant  to  re- 
cover damages  sustained  because  of  the 
breach  of  a  contract  made  by  defendant  to 
pay  plaintiff  the  sum  of  one  thousand  five 
hundred  dollars  for  legal  services.  An  an- 
swer was  filed,  trial  had,  and  Judgment 
rendered  in  favor  of  the  plaintiff  for  one 
thousand  dollars.  Thereafter  the  plaintiff 
made  a  motion  for  a  different  Judgment  on 
the  findings  of  fact,  claiming  that  he  was 
entitled  to  Judgment  for  the  sum  of  one 
thousand  five  hundred  dollars.  Attached 
to  his  complaint  was  a  copy  of  the  written 
contract  made  by  defendant,  in  which  she 
agreed  to  pay  plaintiff  one  thousand  five 
hundred  dollars.  His  complaint  conlained 
no   allegation  as  to  non-payment  of  dam- 


ages, and  the  court  made  no  finding  as  to 
whether  any  payment  had  been  .so  mad«. 
The  appeal  being  on  the  Judgment-roll,  and 
the  court  having  found  as  a  fact  that  the 
amount  of  plaintiffs  damages  was  one 
thousand  dollars,  it  must  be  concluded  that 
evidence  was  heard  which  would  support 
that  finding. — ^Newmire  v.  Ford,  20  Cal.  App. 
337,  128  Pac.  062. 
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Same— ValMltr  of  homM  sflveB  br 
muMlelpallty. — In  an  action  on  a  bond  given 
for  the  protection  of  materialmen  and  la- 
borers on  a  contract  made  by  a  company 
for  doing  certain  street  work  in  a  city,  the 
complaint  failed  to  allege  that  the  bond 
had  been  given  under  statutory  authority 
(section  6H  of  the  Vrooman  Act,  Stats. 
1886,  p.  147,  as  amended  1899,  Stats.  1899, 
p.  23),  but  it  was  held  that  inasmuch  as  the 
municipality  was  only  authorized  to  act  un- 
der permission  of  the  statutory  authority, 
and  further  that  the  bond  in  its  terms  was 
phrased  according  to  the  statutory  require- 
ment, it  would  be  presumed  on  appeal  that 
the  contract  was  so  made  and  the  bond 
given  in  connection  therewith  accordingly. 
— Republic  Iron  &  Steel  Co.  v.  Patillo,  19 
Cal.  App.  316.  126  Pac.  923. 

924,  Ob  motloB  to  dismlse. — On  a  motion 
to  dismiss  an  action,  in  so  far  as  aflidavits 
presented  by  the  respective  parties  are  con- 
flicting, It  must  be  presumed  on  appeal  that 
the  court  below  found  the  facts  to  be  &s 
asserted  by  the  moving  and  prevailing 
party,  so  as  to  sustain  its  order. — Witter 
v.  Phelps,  163  Cal.  666,  126  Pac.  693. 

•25.  Order  gmatlBg  or  refiislBC  ne^r 
trial. — Where  the  defendant  offered  no 
amendments  to  the  proposed  statement  in 
support  of  the  motion  for  a  new  trial,  upon 
being  settled  and  allowed  by  the  trial  Judg^e. 
it  must  be  assumed  that  it  constitutes  a 
correct  statement  of  the  evidence  upon 
which  the  court,  in  the  first  instance,  ren- 
dered its  decision,  and  upon  which  is  subse- 
quently made  the  order  granting  a  new- 
trial  herein. — ^McCann  v.  McCann,  20  Cal. 
App.  664,  129  Pac  966,  967. 

626.  Order  denying  motion  for  new  trial 
made  upon  expressed  grounds  which  if  cor- 
rect would  have  Justified  perhaps  the  dis- 
missal rather  than  the  overruling  of  the 
motion,  the  fact  remains  that  the  motion 
was  denied  and  the  appellate  court  will  as- 
sume that  the  order  was  made  upon  the 
merits. — Boln  ▼.  Spreckels  Sugar  Co.,  166 
Cal.  612,  616,  102  Pac.  9S7. 

P.  QUESTIONS    OP    PACT    ON    APPBAX*— 
VERDICT  AND  FINDINGS. 

•27.  Aa  to  seBenilIy«^A  finding,  entirely 
outside  of  the  issues,  must  be  disregarded 
by  an  appellate  court,  except  when  the  Is- 
sue,   though    not    formally    raised    by    tlie 

pleadings,    was    tried    without    objection. . 

Crescent  Lumber  Co.  v.  Larson,  166  Cal.  168 
136  Pac.  602. 

628.  The  sufficiency  of  the  pleadings  or 
findings  to  support  the  conclusions  of  law 
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or  the  Judgrment  based  thereon  can  not  be 
considered  upon  an  appeal  from  an  order 
denying  a  new  trial. — Hoover  v.  Wolfe,  167 
Cal.  387.  139  Pac.  794. 

C29.  An  appellate  court  Is  always  reluc- 
tant to  review  evidence,  the  primary  duty 
of  weighing-  which  rests  with  a  Jury. — 
Poggl  V.  Scott.  167  Cal.  872,  51  L.  R.  A. 
(N.  S.)  925.  139  Pac.  816. 

630.  It  is  not  the  province  of  the  su- 
preme court  to  weigh  conflicting  evidence; 
In  such  cases  the  decision  of  the  trial  court 
Is  conclusive  where  there  is  substantial  evi- 
dence in  its  favor. — Shannon  v.  Tooker,  167 
Cal.  484,  140  Pac.  10. 

631.  As  It  Is  within  the  province  of  the 
trial  court  to  determine  what  credit  and 
weight  shall  be  given  to  the  testimony  of 
any  witness,  the  supreme  court  can  not  con- 
trol its  finding  or  conclusion  denying  the 
testimony  credence,  unless  it  appears  that 
there  are  no  matters  or  circumstances 
which  at  all  Impair  its  accuracy. — Blanc  v. 
Connor,  167  Cal.  719,  141  Pac.  217. 

€32.  Courts  are  very  slow  to  overturn 
findings  of  fact  made  by  a  jury,  and  a 
fortiori  those  made  by  a  court  acting  with- 
out a  jury,  even  when  contrary  statements 
which  are  uncontradicted  appear  in  the  tes- 
timony of  witnesses. — ^Blanc  v.  Connor,  167 
Cal.  7)9,  141  Pac.  217. 

638.  It  is  only  when  a  judgment  rests 
upon  some  particular  finding  for  its  validity 
and  support  that  the  lack  of  sufficient  evi- 
dence to  support  the  finding,  or  the  contra- 
dlctoriness  between  two  findings,  treating 
the  same  essential  matter,  will  necessitate 
a  reversal  of  the  case. — American  Nat.  Bank 
T.  Donnellan,  170  Cal.  9,  148  Pac.  188. 

634.  In  this  action  to  quiet  title  wherein 
the  plaintlfEs  plead  the  narrow  ground  that 
they  are  the  owners  by  adverse  possession, 
the  evidence  fails  to  show  that  continuous 
adverse  possession  without  interruption 
which  the  law  requires  to  constitute  title  by 
prescription  as  to  one  of  the  plaintiffs,  for 
that  reason  It'  Is  necessary  to  reverse  the 
Judgment:  also  the  record  does  not  show 
the  respective  Interests  claimed  or  possessed 
by  the  two  plaintiffs,  and  because  of  that 
fact  a  decision  can  not  be  made  which  will 
limit  the  judgment  to  the  Interest  of  the 
other  plaintiff  alone. — Warring  v.  Southern 
Pacific  Branch  R.  Co.,  176  Cal.  89,  148  Pac. 
S24. 

6S5.  The  trial  court  had  the  right  to  give 
full  credit  to  the  evidence  adduced  upon 
behalf  of  the  defendant  and  but  little,  if 
any,  credence  to  the  evidence  produced  upon 
behalf  of  the  plaintiff,  and  Its  decision 
thus  arrived  at  will  not  be  reviewed  on  ap- 
peal— ^Larson  v.  Larson,  22  Cal.  App.  331, 
134  Pac.  842. 

€36.  It  is  within  the  legal  right  of  those 
to  whom  the  decision  of  questions  of  fact 
is  committed  by  law  to  believe  a  part  only 
of  a  witness's  testimony  and  reject  other 
portions  of  It;  and,  if  the  part  which  has 


evidently  been  accepted  Is  sufficient  to  sus- 
tain or  support  the  conclusion  upon  the  ulti- 
mate facts,  such  conclusion  can  not  on 
appeal  be  disturbed  merely  because  of  seem- 
ing inconsistencies  or  apparent  weaknesses 
In  certain  portions  of  such  testimony. — 
Lynch  v.  Lynch,  22  Cal.  App.  653,  135  Pac. 
1101. 

637.  On  appeal.  If  there  appears  to  be 
substantial  and  reliable  evidence  which  Is 
sufficient  to  uphold  the  findings,  any  con- 
tradictory evidence  which  may  have  been 
Introduced  Into  the  record,  or  any  incon- 
sistencies in  the  testimony  of  individual  wit- 
nesses which  may  have  been  disclosed,  lose 
their  Importance  or  significance  In  the  de- 
termination of  the  controversy;  the  pre- 
sumption being  that  the  trial  court  or  the 
Jury,  as  the  case  may  be,  regarded  the  con- 
tradictory evidence  as  possessing  no  weight 
or  persuasive  force,  and  reconciled  to  its 
own  satisfaction  the  Inconsistencies  or  dis- 
crepancies which  might  have  been  made  to 
appear  In  the  testimony  of  certain  witnesses 
produced  by  the  side  In  favor  of  which  the 
fhidlngs  have  gone. — ^Lynch  v.  Lynch,  22  Cal. 
App.  653,  135  Pac.  1101. 

688.  Where  to  the  circumstance  of  In- 
adequacy of  consideration  Is  added  the  cir- 
cumstance that  the  parties  to  the  transac- 
tion stand  In  a  confidential  relation  toward 
each  other,  or  are  so  connected  In  blood  as 
that  the  presumption  arises  that  such  a  re- 
lation exists  between  them,  a  case  for  the 
Invalidation  of  the  transaction  Is,  In  the 
eyes  of  a  court  of  equity,  well  nigh  com- 
plete; but,  like  any  other  question  of  fact, 
the  trial  court's  decision  thereon  Is  con- 
clusive upon  a  court  of  review,  unless  it 
can  Justly  be  said  by  such  court  to  be  er- 
roneous as  a  matter  of  law. — Lynch  v. 
Lynch,  22  Cal.  App.  658,  135  Pac.  1101. 

639.  If  from  the  consideration  of  the 
evidence  on  appeal  It  appears  that  there 
was  any  substantial  evidence  Introduced  In 
support  of  the  findings  of  the  court  below, 
this  is  all  that  can  be  inquired  Into,  for  the 
question  as  to  whether  the  preponderance 
of  the  proof  may  lie  Is  one  which  addresses 
Itself  to  the  trial  court  only. — Weill  v.  Dan- 
zlger,  22  Cal.  App.  688,  136  Pac.  308. 

640.  The  supreme  court  has  the  power  to 
Interfere  with  a  finding  that  Is  supported 
by  substantial  evidence  or  to  set  it  aside 
when  It  appears  "reasonably  certain"  that 
such  finding  or  verdict  Is  wrong,  but  it  is 
In  no  position  to  exercise  the  power  Justly 
or  to  be  assured  that  the  finding  or  verdict 
is  wrong  where  It  is  supported  by  substan- 
tial testimony  that  is  not  inherently  im- 
probable. This  arises  from  the  circumstance 
that  the  appellate  court  Is  deprived  of  those 
important  aids  to  the  attainment  of  a  cor- 
rect conclusion,  which  the  Jury  and  the  court 
below  find  In  the  appearance  and  general 
bearing  of  the  witnesses. — Dunaway  v.  An- 
derson,. 22  Cal.  App.  691,  136  Pac.  309. 

641.  The  question  Is  not  one  of  the  exist- 
ence of  the  power  or  authority,  but  rather 
of  the  only  feasible  and  practicable  method 
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of  exerclsingr  that  power. — Dunaway  v.  An- 
derson, 22  Cal.  App.  691,  186  Pac.  309. 

642.  The  power  to  determine  questions  of 
fact  is  vested  exclusively  In  the  trial  court 
in  civil  cases,  and  its  determination  is  con- 
trolling: when  substantial  evi,dence  exists  to 
support  its  finding. — McGerry  v.  Marsicano, 
23  Cal.  App.  55.  137  Pac.  40. 

643.  A  failure  to  find  on  a  material  issue 
demands  a  reversal  of  the  case,  and  a  judg- 
ment based  upon  flndlngrs  which  do  not  de- 
termine all  the  material  issues  is  a  decision 
aerainst  law. — Emlrzian  v.  Asato,  23  Cal. 
App.  261,  137  Pac.  1072. 

644.  Where  upon  some  of  the  main  points 
the  evidence  Is  conflicting,  and  nothing  ap- 
pears upon  the  face  of  the  testimony  from 
which  the  findings  must  have  been  reached 
indicating  the  improbability  of  its  verity, 
an  appellate  court,  upon  a  review  of  the 
case,  must  abide  by  the  decision  of  the  trial 
court  upon  the  ultimate  result  arrived  at  by 
it  from  such  testimony. — Nahl  v.  Alta  Irr. 
Dlst.,  23  Cal.  App.  333,  137  Pac.  1080. 

646.  The  verdict  of  the  Jury  on  conflict- 
ing evidence  will  not  be  reviewed  on  appeal, 
althouerh  a  contrary  verdict  would  have 
been  supported  by  abundant  proof.  The 
Jury's  verdict  as  to  such  matters  is  flnal  and 
conclusive. — Webber  v.  Smith,  24  Cal.  App. 
51,  140  Pac.  37. 

646.  In  the  consideration  of  an  appeal 
from  an  order  made  upon  affidavits,  involv- 
ing the  decision  of  a  question  of  fact,  this 
court  is  bound  by  the  same  rule  that  con- 
trols it  where  oral  testimony  is  presented 
for  review;  if  there  Is  any  conflict  in  the  af- 
fidavits, those  in  favor  of  the  prevail ingr 
party  must  be  taken  as  true,  and  the  facts 
stated  therein  must  be  considered  as  estab- 
lished.— Smilie  V.  Smilie,  24  Cal.  App.  420, 
141   Pac.   829. 

647.  Where  two  witnesses  introduced  by 
the  same,  side  disagree  even  upon  import- 
ant points  of  a  controversy,  the  effect 
thereof  is  to  produce  a  conflict  In  the  evi- 
dence, and  in  such  case  the  conclusion  of 
the  Jury  upon  such  conflict  is  as  conclusive 
upon  the  courts  of  review  as  if  the  conflict 
had  been  produced  by  the  testimony  of  two 
witnesses,  introduced  the  one  by  one  side 
and  the  other  by  the  opposing  side  of  the 
controversy.  —  People  v.  Hoosler,  24  Cal. 
App.  746,  142  Pac.  514. 

648.  Only  the  ultimate  facts  can  be  con- 
sidered on  an  appeal  from  the  Juderment. — 
Breeze  v.  International  Banking  Corp.,  26 
Cal.  App.  437,  143  Pac.   1066. 

•48.  A»  to  tBCOBiitiitcncles,  etc. — Inconsis- 
tencies and  contradictions  in  the  testimony 
are  matters  solely  for  the  consideration  of 
the  Jury  and  trial  court. — Mills  v.  Jackson, 
19  Cal.  App.  695.  127  Pac.  655. 

680.  Comlllct  of  evidence.  —  The  amount 
of  credit  to  be  given  to  the  positive  testi- 
mony of  any  witness  is  solely  a  question  for 
the  trial  tribunal,  except  perhaps  where 
the  testimony,  in  the  light  of  the  undis- 
puted facts,  is  inherently  so  improbable  and 


impossible  of  belief  as,  in  effect,  to  consti- 
tute no  evidence  at  all. — Crow  v.  Crow,  168 
Cal.  607,  143  Pac.  689. 

651.  The  sufficiency  of  the  evldenee  to 
sustain  the  findings  may  be  considered  on 
an  appeal  from  a  Judgment  taken  under  the 
provisions  of  section  941b.  post,  notwith- 
standing the  appeal  was  taken  more  ihan 
sixty  days  after  the  entry  of  the  Judgment, 
where  it  is  not  made  to  appear  that  any 
notice  of  the  entry  had  been  served  on 
the  appellant. — Blair  v.  Brownstone  Oil  A 
Tleflning  Co.,  168  Cal.  632,  143  Pac.  1022. 

652.  The  supreme  court  has  pcwer  and 
it  Is  its  duty  under  the  recent  amendment 
of  section  4%  of  article  VI  of  the  constitu- 
tion, whereby  such  section  is  made  applica- 
ble in  civil  as  well  as  criminal  cases,  to 
review  conflicting  evidence  for  the  purpose 
of  ascertaining  whether  or  not  an  error 
"has  resulted  In  a  miscarriage  of  justice," 
and  the  further  duty  is  imposed  to  disre- 
gard a  manifest  error  when,  upon  sucli  ex- 
amination, the  court  shall  not  "be  of  the 
opinion  that  the  error  complained  of  has  re- 
sulted in  a  miscarriage  of  Justice.** — Vallejo 
&  Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  645,  147  Pac.  238. 

653.  Such  amendment  applies  to  pending- 
appeals,  although  they  may  have  been  sub- 
mitted prior  to  its  adoption.  —  Vallejo  & 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  545,  147  Pac.  238. 

654.  The  determination  of  a  trial  court 
upon  conflicting  evidence  will  not  be  dis- 
turbed on  appeal. — Thayer  v.  Tyler,  169  Cal. 
671,  147  Pac.   979. 

655.  An  order  granting  a  new  trial  in  an 
action  to  recover  possession  of  land  and 
damages  for  its  detention  will  not  be  dis« 
turbed  on  appeal,  where  the  facts  forming- 
the  basis  of  the  answer  are  all  disputed. 
and  one  of  the  grounds  upon  which  the 
court  granted  the  motion  was  the  insuffi- 
ciency of  the  evidence  to  support  the  ver- 
dict.— Empire  Investment  Co.  v.  Mort,  169 
Cal.  732,   147  Pac.  960. 

656.  The  question  of  negligence  ta  one  of 
fact  for  the  Jury,  and  its  finding  can  not  be 
overturned  where  the  evidence  is  conflict- 
ing or  where,  although  the  evidence  Is  -with- 
out conflict,  different  inferences  may  rea- 
sonably be  drawn  therefrom. — Anderson  v. 
Los  Angeles  Transfer  Co,,  170  Cal.  66,  148 
Pac.  212. 

657.  An  appellate  court  can  not  Interfere 
with  a  flnding  of  the  trial  court  where  tHere 

is     substantial     evidence     to    sustain      it.. 

Hecker  v.  Morley,  170  Cal.  88.  148  Pac.    5i6. 

658.  Where  the  evidence  is  substantially 
conflicting,  it  Is  not  the  province  of  «tn 
appellate  court  to  weigh  the  same,  or  de- 
termine whether  or  not  witnesses  Have 
sworn  falsely.  If  there  is  any  evidence  upon 
which  the  trial  court  could  have  made  the 
findings,  or  ^  Jury  could  have  found  a  ver- 
dict, the  action  of  the  court  below  must  be 
upheld. — Lummer  v.  Unruh,  25  Cal.  App  97 
142  Pac.  914. 
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659.  In  this  action  to  recover  a  sum  due 
on  an  account  stated,  the  flndinff  of  the 
trial  court  upon  conflictlngr  evidence  as  to 
the  agrreement  as  to  the  correctness  of  the 
amount  is  conclusive  upon  the  appellate 
court. — ^Hartfleld  v.  Alderete,  26  Cal.  App. 
604*    147   Pac.   991. 

660.  Where  there  Is  a  substantial  conflict 
in  tlie  evidence  upon  the  question  of  the 
amount  of  compensation  which  the  plaintiff 
ous^ht  to  receive  for  the  injuries  sustained 
by  hiim,  the  established  rule  as  to  the  con- 
flict of  evidence  upon  material  issues  is  to 
l>e  applied  upon  appeal  from  the  order 
errantlns  the  new  trial  the  same  as  though 
the  new^  trial  had  been  granted  on  the  be- 
hest of  the  defendant. — Taylor  v.  Northern 
Klec.   R.  Co.,  26  Cal.  App.  765,  148  Pac.  543. 

•81.  FlBdlBBB  of  €*oiirt  or  referee— 'An- 
«vr«ra  of  witness* — Any  uncertainty  as  to 
the  meaning  of  the  answers  of  a  witness 
is  a  matter  to  be  resolved  by  the  trial  court, 
and  upon  appeal  the  appellate  court  must 
accept  as  correct  such  reasonable  interpre- 
tation as  will  support  the  flndlngr  of  the 
trial  court. — Oppenheimer  v.  Radke  &  Co., 
20   Cal.  App.  518,  129  Pac.  798,  799. 

••2.      Saaae— Based  ob  coBftietinir  evidence. 

— A  finding  in  an  action  on  an  award  that 
the  matter  had  never  been  submitted  to  the 
arbitrators  will  not  be  disturbed  on  ap- 
peal, w^hen  the  evidence  on  that  Issue  Is 
conflictiniT. — ^Meloy  v.  Imperial  Land  Co.,  168 
Cal.  99.  124"  Pac.  712. 

663.  In  an  action  to  quiet  title,  involving 
the  determination  of  the  location  of  a  com- 
mon boundary  line,  flndinss  In  favor  of  the 
defendant  as  to  establishment  and  location 
of  the  line  on  the  grround  and  the  subse- 
quent acquiescence  of  the  parties  in  the 
line  as  ao  established  for  a  Ions  period  of 
years,  and  also  as  to  the  acquisition  of  a 
title  by  adverse  possession,  will  not  be  dis- 
turbed, Dvhen  the  evidence  upon  such  issues 
in  conflicting. — Rimpau  v.  Baldwin.  163  Cal. 
22S.    124   Pac.  1002. 

#•4.  Same  —  CoBclvsiTenesa  of.  —  Where 
there  la  substantial  evidence  to  support  a 
llndJnsr  it  can  not  be  set  aside  on  appeal. — 
Oallatln  ▼.  Corningr  Irr.  Co.,  163  Cal.  406,  126 
Pac.    864,    870. 

665.  'Where  there  is  conflicting:  evidence 
on  a  question  of  fact,  the  flndiners  of  the 
f^a.1  court  will  not  be  disturbed  by  appeal. 
Callahan  v.  Marshall.  163  Cal.  552,  126  Pac. 

358. 

666.  A  findinff  based  on  conflictingr  evi- 
dence 'Will  not  be  disturbed  on  appeal. — 
^'olf  V.  Aetna  Indemnity  Co.,  163  Cal.  597, 
126    P&c.    470. 

667.  The  conclusion  of  the  trial  court 
muKt  be  unheld  under  the  familiar  rule  pro- 
tecting ^rom  review  on  appeal  flndingrs 
based  on  conflicting:  evidence. — Home  Real 
•^stAte  Co.  V.  Los  Ang^eles  Pac.  Co.,  163  Cal. 
710,   126  Pac.  972,  978. 

668.  A  flndlngr  based  on  conflicting:  evi- 
d€'nce     i»    conclusive    on    appeal. — Olalne    v. 


McOraw.    164  Cal.  424,  129  Pac.  460,  461. 


669.  In  an  action  by  the  heirs  at  law  of 
an  ag:ed  uncle  to  set  aside  a  deed  made  by 
him  to  the  defendant  while  he  was  of  un- 
sound mind  and  acting:  under  the  undue 
influence  -of  the  defendant,  In  which  the 
flndlng:s  and  Judg:ment  were  for  the  plain- 
tiffs, it  is  held  that  there  is  competent  evi- 
dence to  sustain  each  and  every  flnding: 
ag:alnst  the  validity  of  the  deed,  notwith- 
standing: conflicting:  evidence  to  the  con- 
trary. It  was  the  province  of  the  trial  court 
to  weig:h  the  conflicting:  testimony;  and  the 
appellate  court  can  not  substitute  its  Judg:- 
ment  upon  the  evidence  for  that  of  the  trial 
court. — Lamb  v.  Wilke,  19  Cal.  App.  ?86, 
125   Pac.   757. 

670.  Where  there  is  a  conflict  In  the  evi- 
dence,, an  appellate  court  will  not  interfere 
with  the  flnding:s  of  the  trial  court. — Boyer 
V.  Gllhaus,  19  Cal.  App.  320,  125  Pac.  916. 

671.  Where  there  Is  a  substantial  conflict 
in  the  evidence,  the  flndlng:s  will  not  be  dis- 
turbed on  appeal. — Parker  v.  Herndon,  19 
Cal.  App.  451,  126  Pac.  183. 

672.  The  flnding  of  the  trial  court  based 
upon  conflicting:  evidence  is  conclusive  on 
appeal. — Blanck  v.  Commonwealth  Amuse- 
ment Corp.,  19  Cal.  App.  720,  127  Pac.  805, 
807. 

673.  Since,  in  the  case  of  conflicting:  evi- 
dence, the  trial  court  must  weiffh  the  evi- 
dence carefully  and  determine  for  itself  the 
just  conclusion  to  be  drawn  therefrom,  It 
will  be  presumed  on  appeal  that  such  duty 
was  performed,  and  unless,  upon  an  exami- 
nation of  the  entire  record,  such  conclusion 
is  unwarranted,  the  appellate  court  will  ac- 
cept and  be  governed  by  it — ^Henley  v.  Pa- 
cific Fruit  Cooling  ft  Vaporizing:  Co.,  19  Cal. 
App.  728,  127  Pac.  800. 

674.  In  the  presence  of  a  substantial  con- 
flict upon  all  of  the  Issues  in  the  case,  the 
findings  of  the  trial  court  are  conclusive 
upon  appeal  and  can  not  be  disturbed. — Root 
V.  Greadwohl,  20  Cal.  App.  139,  128  Pac.  418, 
419. 

676.  A  finding:  based  on  confiicting  evi- 
dence is  conclusive  on  appeal. — McDougall 
V.  Eaton,  20  Cal.  App.  164,  128  Pac.  415. 

676.  Where  there  was  some  evidence  to 
sustain  the  findings  of  the  court,  under  the 
familiar  rule  that  a  state  of  conflict  in  the 
evidence  presents  a  condition  not  subject  to 
review  by  an  appellate  court,  such  appellate 
court  has  no  function  to  perform  in  deter- 
mining upon  which  side  the  weight  of  evi- 
dence rested. — Lundeen  v.  Nowlin,  20  Cal. 
App.   415.   129   Pac.  474,  475. 

677.  Findings  of  fact  are  taken  as  true 
when  the  evidence  Is  not  before  the  ap- 
pellate court. — Agnew  v.  Nelson,  27  Cal. 
App.  39,  148  Pac.  819. 

678.  Same  —  CoastnicttOB  of  ftBdlasa. — 
The  findings  of  fact  made  by  the  trial  court 
are  to  receive  such  a  construction  as  will 
uphold,  rather  than  defeat,  its  Judgment 
thereon. — Beggs  v.  Smith.  26  Cal.  App.  582, 
147  Pac.  585. 
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679.  FlndiniTS  will  be  so  construed  as  to 
uphold,  rather  than  to  defeat,  the  Judsrment* 
and  when  from  facts  found  other  facts 
may  be  Inferred  which  will  support  the 
judgment,  such  inference  will  be  deemed  to 
have  been  made  by  the  trial  court. — Randisl 
▼.  Sim  one,  26  Cal.  App.  661,  147  Pac.  1176. 

680.  Same — Decision  on  motloB  for  new 
trial. — A  claim  that  the  findings  do  not  sup- 
port the  Judgrraent  mierht  properly  be  made 
on  appeal  from  the  judgment,  but  is  not  in- 
volved, and  can  not  be  considered  on  an  ap- 
peal from  an  order  denying  a  new  trial. — 
Foster  v.  Butler,  164  Cal.  62S,  130  Pac.  6,  7. 

681.  Where  there  has  been  heard  con- 
flicting testimony,  an  appellate  court  can 
not,  in  reviewing  the  ruling  made  upon  a 
motion  for  a  new  trial,  disturb  the  'order. 
It  is  only  where  the  evidence  held  estab- 
lishes an  uncontradicted  statement  of  facts 
in  favor  of  one  or  the  other  of  the  parties 
to  an  action  that  a  question  of  law  is  pre- 
sented which  an  appellate  court  may  con- 
sider.— McCann  v.  McCann,  20  Cal.  App.  567, 
129  Pac.  965. 

682.  Same— Effeet    In    equitable   action. — 

The  plaintiff  is  not  to  be  held  barred  from 
his  remedy  for  the  wrong  alleged  to  have 
been  done  him,  on  the  ground  that  he  had 
been  guilty  of  laches,  unless  his  delay 
in  bringing  action  had  been  of  such  length 
and  under  such  circumstances  that  it  would 
be  inequitable  to  enter  into  an  inquiry  as  to 
the  validity  of  his  claim  or  to  allow  such 
remedy.  Whether  such  is  the  situation  is  a 
question  in  the  first  instance  for  the  trial 
court,  and,  if  its  conclusion  thereon  can  rea- 
sonably be  held  to  find  sufficient  support  in 
the  evidence,  an  appellate  court  should  not 
interfere  therewith. — Suhr  v.  Lauterbach, 
164  Cal.  691,  180  Pac.  2,  4. 

683.  SanBc— Neirllirence,  In  personal-lnjarr 
canse. — In  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
sustained  by  the  negligence  of  the  defend- 
ant in  improperly  filling  an  excavation  made 
by  the  defendant,  at  the  junction  of  two 
streets,  after  removing  its  pipe  line  there- 
from, leaving  the  ground  wet  and  soft,  so 
that  the  wheel  of  plaintiflF's  wagon  sank 
therein,  and  overthrew  her  from  her  wagon 
and  frightened  her  horse  to  her  serious  in- 
jury, where  there  is  confiictlng  evidence  as 
to  whether  the  wheel  sank  in  that  excava- 
tion, or  at  some  other  place  in  the  street,  by 
this  difference  a  question  of  fact  was  pre- 
sented to  be  solved  by  the  jury,  and  its 
verdict  for  plaintiff  can  not  be  disturbed. — 
Scharpf  v.  Union  Oil  Co.,  19  Cal.  App.  100, 
124   Pac.    864. 

684.  Same  ^  Ownemhlp      of      property. — 

While  there  may  have  been  evidence  and 
proof  of  circumstances  inconsistent  with  the 
testimony  of  plaintiff  and  her  husband, 
nevertheless  it  was  for  the  trial  court  to 
weigh  and  determine  the  same,  and  its  find- 
ing based  thereon  will  not  be  disturbed. 
Though,  in  a  case  of  this  nature,  a  finding 
that  property  is  the  separate  estate  of  the 
wife   should  be   based  upon   clear  and  con- 


vincing evidence,  the  question  as  to  whether 
or  not  the  evidence  ofEered  is  clear  and  con- 
vincing is  for  the  trial  court.— Oldersha  w 
V.  Matteson  A  Williamson  Co.,  19  Cal.  App. 
180,  125  Pac.  268. 

686.  In  a  proceeding  taken  by  a  surviv- 
ing husband,  under  section  1728.  post,  to 
determine  his  interest  in  community  real 
estate  held  in  the  name  of  the  deceaseii 
wife,  and  bought  with  community  funds,  in 
which  his  claim  was  contested  by  a  sister  of 
the  deceased  wife,  as  being  her  separate 
estate,  in  the  interest  of  the  heirs,  and  the 
court  found  and  adjudged  that  the  property 
was  community  property  and  was  bougrht 
in  the  wife's  name  with  community  funds, 
and  was  not  given  by  the  husband  to  the 
wife,  and  adjudged  that  the  entire  property- 
vested  in  the  surviving  husband,  it  is  held 
upon  appeal  that  whether  or  not  the  con- 
veyance was  a  gift  to  the  wife  was  a  ques- 
tion of  fact  to  be  determined  by  the  trial 
court,  upon  the  evidence,  and  its  conclusion. 
If  not  manifestly  without  sufficient  support, 
should  not  be  disturbed  upon  appeal. — In  re 
Carlin.   19  Cal.  App.   168,  124  Pac.   868. 

686*  Same  —  SvAcieney  of  evidence  t« 
support. — So  far  as  the  findings  of  fact  made 
by  the  trial  court  are  to  be  considered,  if 
there  Is  any  evidence  in  the  record  to  sus- 
tain them  they  must,  upon  review,  be  held 
to  be  fully  supported. — Channel  Commercial 
qo.  V.  Hourihan,  20  Cal.  App.  647,  129  Pac. 
947,    949. 

687.  Probative  force  of  evidence. — ^An  ap-  . 

pellate    court    can    have    no    concern    as     to ' 
whether     the     preponderance     of    evidence 
tended     to    sustain    plaintilTs    contentions.! 
are    those    of    the   defendant.     That   was    a 
matter  solely  for  the  determination  of   the 
trial  court,  and  its  conclusions  thereon  must 
be    treated   as    final. — Channel    Commercial 
Co.  V.  Hourihan,  20  CaL  App.  647,  129  Pac  ' 
947,    949. 

688.  i^nestlona  of  fact— -Recitals  im  a^- 
davit  for  ckanirc  of  vcnne. — Where,  on  ap- 
peal from  an  order  denying  a  change  of 
venue,  the  matter  was  submitted  upon  am- 
davits,  the  rule  In  such  case  for  the  guidance 
of  an  appellate  court  is  the  same  as  where 
oral  testimony  is  permitted;  therefore,  the 
facts  recited  in  the  affidavits  of  the  prevail- 
ing party  must  be  accepted  as  established, 
and  if  therefrom  a  rational  inference  cari 
be  drawn  in  consonance  with  the  order  of 
the  whole  court,  such  order  must  be  af- 
firmed.— Marston  v.  Watson,  20  Cal.  Apn 
466,  129  Pac.  611,  612. 

689.  Where,  at  the  time  the  order  deny. 
Ing  a  motion  for  a  change  of  venuo  was 
made,  and  for  four  months  prior  thereto,  the 
defendant  was  keeping  house  upon  '  the 
ranch  known  as  the  "Ring  Watson  ranch" 
In  Napa  county;  that  at  no  time  since  that 
period  did  she  "live"  outside  of  Napa 
county;  that  she  actually  occupied  said 
premises  as  her  home  and  place  of  abode 
during  said  time,  and  that  about  two  weeks 
prior    to    the   commencement   of   the   action 
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she  declared  that  she  had  leased  the  ranch 
from  her  mother;  that  she  had  taken  up 
her  abode  there,  and  intended  grivin^  the 
running:  of  the  ranch  her  personal  atten- 
tion; that  she  was  making:  her  home  there; 
and  she  expected  to  develop  the  ranch  and 
put  it  on  a  paying-  basis — it  is  not  only  a 
rational,  but  probably  the  only  rational 
conclusion  that  the  trial  Judgre  could  reach 
that  defendant  had  established  her  home 
In  Napa  county  and  intended  to  remain 
there  indefinitely;  hence  such  conclusion 
and  the  order  denying  the  change  of  venue 
-will  not  be  disturbed  on  appeal. — Marston  v. 
Watson.  20  Gal.  App.  465,  129  Pac.  611,  612. 


Verdict— Im  ireBeral^— On  appeal  the 
verdict  of  a  jury  on  a  question  of  fact  flnd- 
Ing  favor  of  the  plaintiff  will  be  conclusive, 
even  though  the  preponderance  of  the  testi- 
mony be  in  favor  of  the  defendant. — ^Hall 
v.  Clark.  16S  Cal.  892,  125  Pac.  1047. 

691.  Where  the  evidence  was  in  substan- 
tial conflict,  conclusion  of  the  trial  court 
-will  not  be  disturbed  on  appeal. — ^Walker  v. 
Price.   16S  Cal.   617,  126  Pac  482,   483. 

692.  The  findings  of  a  Jury  based  on  con- 
flict! nsr  evidence  are  conclusive  on  appeal. — 
Perkins  v.  Blauth,  168  Cal.  782,  127  Pac.  50. 

693.  Where  the  evidence  on  a  subject  is 
conflicting  and  there  is  sufficient  evidence 
to  prove  the  fact,  the  decision  of  the  trial 
court  is  conclusive  on  appeal. — Gallatin  v. 
Corning  Irr.  Co.»  168  Cal.  405,  126  Pac.  864, 
869. 

694.  Where  a  verdict  Is  attacked  for  In- 
sufficiency of  evidence,  the  power  of  an  ap- 
pellate court  begins  and  ends  with  the  in- 
quiry whether  there  is  substantial  evidence, 
contradicted  or  uncontradicted,  which,  in 
and  of  itself,  would  support  the  conclusion 
reached  by  the  Jury. — QJurich  v.  Pieg,  164 
Cal.  429.  129  Pao.  464,  465. 


Same — ^Baaed  on  eoaflletlag  evidence. 

A    verdict   based   on    conflicting   evidence 

is  conclusive  on  appeal. — Cooke  v.  Mesmer, 
164  Cal.  882,  128  Pac.  917,  919. 

€96.  All  conflicts  in  evidence  are  for  the 
Jury  to  determine,  and  the  verdict  must  be 
sustained  by  an  appellate  court  if  there  is 
sufficient  evidence,  considered  in  connection 
irlth  Buch  Inference  as  may  reasonably  be 
drawn  therefrom  to  sustain  it,  regardless 
of  the  evidence  tending  to  a  contrary  con- 
clusion.— Leavens  v.  Pinkham  ft  McKevitt, 
164  Cal.  242.  128  Pac.  399.  400. 

€97.  The  question  whether  the  defendant 
was  absent  from  the  state,  or  had  concealed 
himself  to  avoid  service  of  process,  was.  like 
any  other  fact  in  issue,  for  the  trial  court 
to 'determine  from  the  evidence  introduced; 
and  where  there  is  a  substantial  conflict  in 
the  evidence  touching  the  issue,  the  con- 
clusion of  the  trial  court  will  not  be  dls- 
furbed.— Wilson  v.  Leo.  19  Cal.  App.  793.  127 
Pac.   1048. 

698.  A  verdict  based  on  conflicting  evi- 
dence   will    not    be   disturbed    on    appeal. — 


Black  V.  Riley.  20  Cal.  App.  199.  128  Pac. 
764,  765. 

699.  Where  the  result  of  the  wide  vari- 
ance between  testimony  produced  in  support 
of  the  respective  positions  of  the  parties  is 
only  to  create  a  substantial  conflict  in  the 
evidence,  upon  the  question  of  the  weight 
or  preponderance  of  the  evidence,  the  ap- 
pellate court  must  submit  to  the  decision  of 
the  trial  court. — Doudell  v.  Shoo,  20  Cal. 
App.  424.  129  Pac.  478,  487. 

VIL  DETERMINATION  AND  DISPOSITION 

OF  CAUSE. 

700.  Abseaee    of    groaad    tor    reversal. — 

Where  by  the  terms  of  the  will  of  her  de- 
ceased husband  defendant  widow  was  to 
have  only  a  life  estate,  and  she  was  made  a 
trustee  to  convey  title  to  the  children,  each 
of  whom,  with  herself,  conveyed  the  prop- 
erty in  controversy  to  the  plaintiff,  the 
deeds  of  which  were  placed  in  escrow  to  be 
recorded  after  her  death,  but,  for  a  certain 
reason,  they  were  taken  out  of  escrow  by 
the  widow  and  delivered  to  the  plaintiff, 
who  gave  her  a  home  for  life,  and  it  ap- 
pears that  her  life  estate  has  terminated 
by  her  death  pending  the  appeal,  it  is  held 
that  no  sufllcient  ground  appears  for  the 
reversal  of  the  Judgment  based  upon  the 
flndings  as  made. — Hynes  v.  All  Persons, 
etc.,  19  Cal.  App.  184,  126  Pac.  258. 

701.  Saaae— Appeal  from  part  of  Jadg- 
ment* — ^In  a  proceeding  under  section  1664, 
podt.  providing  for  the  ascertaining  of  heir- 
ship In  advance  of  distribution,  the  petition 
presented  two  issues,  only  one  of  which  was 
decided  favorably  to  the  petitioner,  and  the 
appeal  from  the  Judgment  referred  only  to 
the  second  issue  involved,  and  a  reversal 
was  secured,  it  was  held  that  since  the  is- 
sue presented  on  appeal  was  distinct  and 
separable  from  the  other  issue  involved,  the 
latter  was  flnally  determined  by  the  Judg- 
ment of  the  court  rendered  below,  and  that 
part  of  the  Judgment  was  flnal  and  conclu- 
sive, and  not  In  any  way  affected  by  the  re- 
versal of  the  other  part  of  the  Judgment. — 
Whalen  v.  Smith,  168  Cal.  860,  126  Pac.  904. 

702.  As  a  general  rule,  an  appeal  from  a 
distinct' and  independent  part  of  a  Judgment 
does  not  bring  up  the  other  parts  for  review 
in  the  appellate  court,  and  a  reversal  of  the 
part  appealed  from  does  not  affect  the  por- 
tion not  dependent  thereon,  but  they  will 
stand  as  flnal  adjudications.  —  Whalen  v. 
Smith.  163  Cal.  360,  125  Pac.  904. 

703.  Ordinarily,  an  appeal  taken  under 
Civil  Code,  section  940.  providing  for  an  ap- 
peal from  a  speciflC'  part  of  a  Judgment, 
would  leave  the  part  not  appealed  from  un- 
aftected,  and  it  follows  that  such  unaffected 
parts  must  be  deemed  flnal,  being  a  flnal 
Judgment  of  the  facts  and  rights  which  they 
determine,  but  where  the  part  appealed  from 
is  so  interwoven  and  connected  with  the  re- 
mainder, or  so  dependent  thereon  that  the 
appeal  from  a  part  of  it  affects  the  other 
parts,    or    involves   a   consideration    of    the 


21S7 


lose 


APPBAIi— JVDGllBNTS   AND   ORDERS   RBVIlSWAUL.li:   ON. 


IPt.II. 


whole,  and  la  merely  an  appeal  from  the 
whole.  If  a  reversal  is  ordered,  it  should 
extend  to  the  entire  Judg^ment. — Whalen  v. 
Smith,   163  Cal.  S60,  126  Pac.  904. 

704.  Same  ^  DlaaeBtlnir    opInlOB.  —  The 

power  of  the  supreme  court  to  reverse  the 
whole  of  a  juderment,  when  a  part  only  has 
been  appealed  from,  has  been  upheld  in  a 
dissentins  opinion  by  Mr.  Justice  Henshaw. 
Whalen  v.  Smith,  163  Cal.  360,  125  Pac.  904. 

705.  Amount  of  recovery. — Where,  from  a 
reading  and  understanding  of  the  evidence, 
it  clearly  appears,  and  practically  without 
conflict,  that  the  trespass  complained  of  re- 
sulted in  actual  damage  to  the  plaintiffs  in 
a  sum  in  excess  of  five  hundred  dollars,  and 
the  jury's  verdict  was  for  but  five  hundred 
dollars,  if  plaintiff's  proven  damages  exceed 
that  amount  no  question  of  punitive  dam- 
ages can  arise  on  the  record. — Clark  v.  Van 
Torchiana,  19  Cal.  App.  786,  127  Pac.  831. 
833. 

706.  Dismissal  of  appeal. — Notwithstand- 
ing error  in  the  refusal  to  grant  a  tempo- 
rary injunction  restraining  a  sale  of  land 
for  delinquent  assessment*  in  a  street 
widening  proceeding,  an  order  to  that  effect 
will  not  be  Teversed  on  appeal  when  it  ap- 
pears that  the  sale  has  taken  place  since 
the  making  of  the  order.  Upon  such  a  show- 
ing the  appeal  from  the  order  will  be  dis- 
missed.— Wright  V.  Board  of  Public  Works. 
163  Cal.  328,  125  Pac.  353. 

As  to  dismissal  of  appeal,  see  Parts  ^ III, 
this  note. 

As  to  dismissal  of  appeal  la  maadamos 
proceedlagrs  ^rhen  qaestloa  lavolved  has  be- 
<M»me  immaterial,  see  note  Ann.  Cas.  1912C, 
247. 

707.  Rrroneoas  reasoas  dlsregrarded. — Ap- 
pellate court  is  not  bound  by  the  opinion 
of  the  trial  court  as  to  the  effect  or  obliga- 
tion of  certain  facts  found,  or  as  to  the  law 
relating  thereto,  nor  by  the  method  of  rea- 
soning by  which  the  trial  court  reached  its 
final  conclusion,  but  if  upon  considering  all 
the  facts  and  the  law  the  appellate  court  is 
satisfied  that  the  final  conclusion  of  the  trial 
court  is  right,  the  Judgment  will  be  unheld 
and  the  erroneous  reasoning  of  the  trial 
court  will  be  disregarded. — ^McKee  v.  Title 
Insurance  &  T.  Co.,  169  Cal.  206,  113  Pac. 
140. 

708.  JndvmcBt  of  remittitur. — Where  the 
Judgment  and  order  denying  a  motion  for 
a  new  trial  is  reversed,  it  is  necessary  to 
try  the  case  again  in  the  superior  court,  and 
it  is  error  to  grant  a  motion  for  Judgment 
upon  the  Judgment-roll  and  the  opinion  of 
the  supreme  court,  without  a  retrial  of  the 
case.  In  the  present  case,  the  reversal  was 
because  of  error  in  a  ruling  of  the  court  as 
to  the  validity  of  a  deed  offered  in  evidence 
by  the  plaintiff  in  support  of  his  allegation 
of  ownership,  and  it  was  therefore  necessary 
for  the  plaintiff  to  present  evidence  in  the 
place  of  that  erroneously  admitted,  and  to 
give  him  Judgrment  without  such  evidence 
is  to  give  judgment  without  any  evidence 


whatever. — Davis  v.  Les  Mesnager,  165  Cal. 
620,  101  Pac.  910. 

700.  Maaifest  laek  of  meHt  in  the  ap- 
peal, and  it  appears  that  counsel  for  the 
appellant  knew  the  appeal  was  without 
merit,  damages  will  be  assessed. — ^Bell  v. 
Camm.  10  Cal.  App.  388,  391,  102  Pac.  225. 

710.  ModiflcatlOB  of  iudgtaemt. — ^Where  an 
error  may  be  remedied  and  adjusted  by  the 
appellate  court  so  as  to  render  it  harmless, 
as  by  ordering  a  deduction  of  a  certain 
amount  from  the  Judgment,  the  Judgment 
will  be  ordered  affirmed  upon  respondent 
consenting  to  the  proper  modification. — 
Clapp  v.  Vatcher,  9  Cal.  App.  462,  468,  99 
Pac.  549. 

As  to  modillcati«Mi  of  Jadsmeat*  see  i>&r. 
500,  this  note. 

711.  Where  operation  of  a  judgment 
predicated  on  erroneous  finding  is  clearly 
ascertainable  and  the  proceedings  as  dis- 
closed by  the  record  are  in  other  respects 
correct,  a  new  trial  will  not  be  directed  if 
the  Judgment  can  be  modified  by  the  remis- 
sion of  the  excess  above  what  it  should  be 
lynd  such  remission  be  consented  to. — Cur- 
ran  V.  Hubbard,  14  Cal.  App.  733,  114  Pac.  SI. 

71^     RestltatloB  —  Rales  soveralair.  —  A 

party  is  generally  entitled,  upon  reversal  on 
appeal,  to  restitution  of  the  things  lost  by 
reason  of  the  Judgment,  and  the  court  will 
endeavor,  when  Justice  requires  it,  to  place 
him  as  nearly  in  the  position  occupied  by 
him  before  judgment  as  possible.  If  a  sep- 
arate action  is  brought,  the  defendant  must 
account  for  the  property  received  under  the 
Judgment,  and  the  rule  as  to  his  liability  is 
that  usually  applicable  to  a  trustee,  and  he 
will  not  be  chargeable  for  more  than  he  re- 
ceived, nor  responsible  for  losses,  "when  he 
has  acted  In  good  faith  with  such  skill, 
prudence,  and  diligence,  as  an  ordinarily 
prudent  man  would  have  exercised  in  the 
conduct  of  his  own  business. — Ward  v.  Sher- 
man, 155  Cal.  291,  100  Pac.  864. 

718.  Reversal  —  Jndvmeat  based  oa  find- 
inir  forelsa  to  issae  raised. — "So  Judgment  In 
any  given  case  could  be  sustained  if  it  was 
based  upon  a  conclusion  of  law  which  In 
turn  rested  upon  a  single  finding  of  fact 
which  was  obviously  foreig^n  to  the  issues 
raised  by  the  pleadings. — Bradley  Bros.  ▼. 
Bradley.  20  Cal.  App.  1,  127  Pac.  1044,  1047. 

As  to  alilrmaaee   aad  reversal  ireaerally, 

see  pars.  489-497,  this  note. 

714.  Same^Effeet  of  reversal. — ^The  effect 
of  a  reversal  of  the  order  appointing  a  re- 
ceiver when  such  reversal  is  upon  the  ap- 
peal of  a  single  defendant,  whose  only  in- 
interest,  so  far  as  the  record  shows,  is  ita 
claim  that  it  has  some  right  or  interest  in 
the  premises  described  in  the  deed  of  trust, 
which  interest  or  right  is  subsequent  and 
subordinate  to  the  lien  created  by  said  deed, 
would  be  that  such  party  would  have  the 
right  to  have  such  encumbrance  dr  bonds 
paid  out  of  the  proceeds  of  any  foreclosure 
sale  in  preference  to  the  costs  and  expenses 
occasioned  by  the  receivership. — Title  Ins.  4k 
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Trust  Co.  V.  California  Devel.  Co..  164  Cal.  58, 
127  Pac.  602. 

Am  t«  effect  of  reTersal,  see  notes  28  Am. 
Dec.  368;  96  Am.  St.  Rep.  124. 

Am  to  elfeet   of  a  reversal  of  Joint  Judgr- 
t   nvheB   the  appeal  was   not   by  all  the 
m  eoneerned,  see  note  10  Ann.  Cas.  80. 

715.  Upon  the  reversal  of  an  appeal  from 
the  Judgment  and  from  an  order  denying  a 
new  trial,  there  must  be  a  new  trial  of  all 
of  the  issues  raised  by  the  pleadingr;  and  a 
motion  of  the  appellant  for  Judgment  in  the 
superior  court,  without  such  new  trial,  was 
untenable,  and  was  properly  denied. — Stein 
V.  Leeman.  161  Cal.  502,  119  Pac.  663. 

716.  Sanie  —  Same  —  Defendant  must  ac- 
eonnt  for  property  reeelved  under  the  Judgr- 
ment  which  has  been  reversed  and  the  rule 
Severn in£:  the  extent  of  his  liability  is  that 
applicable  to  a  trustee  which  js  that  he 
ougrht  to  conduct  the  business  of  the  trust 
in  the  same  manner  as  an  ordinarily  pru- 
dent man  of  business  would  conduct  his 
own.  He  will  not  be  chargreable  with  more 
than  he  has  received  nor  held  responsible 
for  losses  which  may  arise  wlien  he  has 
acted  in  good  faith  and  with  common  skill, 
prudence,  and  diligence. — Ward  v.  Sherman, 
1S5  Cal.  287,  291,  100  Pac.  864. 

T17.  Reveranl  as  to  one  or  more  Joint 
tort-feanora. — It  was  the  common-law  rule 
that  the  reversal  of  a  Joint  Judgment 
acrainst  several  Joint  tort-feasors  for  error 
against  one  defendant  necessitated  a  re- 
versal of  the  Judgment  as  to  all  of  the  de- 
fendants. This  rule  has  been  materially 
modified,  if  not  entirely  superseded,  by  stat- 
ute in  this  state;  and  now  it  is  the  rule 
that,  if  a  verdict  and  a  Judgment  be  given 
a^rainst  several  defendants  who  have  been 
sued  jointly,  the  verdict  and  Judgment,  if 
found  to  be  erroneous  as  to  any  one  of  the 
defendants,  may  be  vacated  as  to  that  one 
only,  and  continue  in  full  force  and  effect 
as  to  the  remaining  defendants. — Clark  v. 
Torch iana.  19  Cal.  App.  786,  sub  nom.  Clark 
▼.  Van  Torchlana,  127  Pac.  831,  833,  follow- 
Ins  doctrine  in  Nichols  v.  Dunphy,  58  Cal. 
G05;  Cole  v.  Roebllng  Construction  Co.,  156 
Cal.  443,  105  Pac.  255;  Zibbell  v.  Southern 
Pacific  Co.,  160  Cal.  237,  116  Pac.  513. 

71&  Roiea  of  deelsloa* — Where  the  su- 
preme court  believes  that  the  order  under 
revie'vr  was  properly  made,  it  would  be  their 
duty  to  affirm  it,  even  if  that  court  had  it- 
self, in  another  case,  reversed  an  order 
similar  In  all  respects. — Bohn  v.  Bohn,  164 
Cal.   533,  129  Pac.  981,  984. 

719.  An  order  by  the  supreme  court  re- 
fnsingr  to  transfer  a  cause  after  Judgment  in 
tl&e  district  court  of  appeal,  does  not  adopt 
the  opinion  of  the  appellate  court  so  as  to 
^▼e  it.  in  the  supreme  court,  the  authori- 
tative effect  which  one  of  its  own  decisions 
would  have. — Bohn  ▼.  Bohn,  164  Cal.  532,  129 
Pac    »81,  384. 


720.  Status  of  cause  in  lower  eourt  after 
reversal. — A  demurrer  to  a  complaint  was 
interposed  for  want  of  facts  sufflcient  to 
constitute  a  cause  of  action,  for  uncertainty, 
and  because  the  action  was  barred  by  the 
statute  of  limitation;  this  demurrer  was 
sustained,  but  on  an  appeal  from  the  order 
the  reversal  was  secured  and  the  case  sent 
back  with  instructions  to  overrule  the  de- 
murrer and  allow  the  defendant  to  answer. 
Subsequently  at  the  trial  an  objection  was 
sustained  to  the  admission  of  testimony  on 
the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  Judgment  was  rendered  for  the 
defendant.  On  an  appeal  from  this  Judg- 
ment it  was  held  that  the  former  order  of 
reversal  constituted  an  adjudication  that 
the  complaint  stated  facts  sufficient  to  con- 
stitute a  cause  of  action,  although  the  only 
question  discussed  on  the  .former  appeal 
was  whether  or  not  the  action  was  barred 
by  the  statute  of  limitation. — Neale  v.  Mor- 
row, 163  Cal.  446,  125  Pac.  1053. 

See  pars.  714-716.  this  note. 

VIII.    RULES  OF  SUPREME  COURT. 

721.  As  to  duty  of  furnishing  and  pro- 
muljiratlng  a  rule  regulating  the  presenta- 
tion of  points  by  counsel  in  their  briefs  in 
accordance  with  the  provision  of  this  sec- 
tion upon  the  subject  is  vested  by  the  con- 
stitution in  the  supreme  court,  'and  not  the 
district  courts  of  appeal. — San  Joaquin  & 
Kings  River  Canal  &  Irr.  Co.  v.  Stevinson, 
16  Cal.  App.   236.  116  Pac.  378. 

72S.  Absenee  of  rule  of  court— Contents 
of  hrlef. — In  the  absence  of  a  rule  of  court 
it  would  involve  too  harsh  a  penalty  to  dis- 
miss an  appeal  for  failure  to  comply  with 
the  requirement  as  to  the  printing  of  "such 
portions  of  the  record"  in  appellant's  brief 
as  he  "desires  to  call  to  the  attention  of  the 
court."  where  the  brief  contains  some  evi- 
dence and  correctly  refers  to  the  transcript 
for  the  remainder,  so  as  to  impose  little  ex- 
tra labor  on  the  court  in  deciding  whether 
error  was  committed. — San  Joaquin  & 
Kings  River  Canal  &  Irr.  Co.  v.  Stevinson, 
16  Cal.  App.  236,  116  Pac.  378. 

723.  Rule  II— la  ireneral. — The  interpre- 
tation and  application  of  Rule  II  are  given 
elsewhere  in  this  note,  as  shown  by  the 
cross-references  following. 

As  to  compulsory  dismissal  where  printed 
trannerlpt  not  died  tn  time*  see  par.  154,  this 
note. 

As  to  constmetlon  of  rule*  requirements 
as  to  filing,  under  subdlvlslou  4,  see  par. 
151,  this  note. 

As  to  filing  transcript  under  Rule  II  and 
pending  settlement  of  bill  or  statement,  see 

pars.  232.  233.  this  note. 

As  to  motion  to  dismiss  for  failure  to  file 
transcript  i^ithln  time  required  by  thin 
rule,  see  par.  40,  this  note. 
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As  to  motion  to  dUmtkM  under  anbdlTl- 
•lons  1  and  4,  see  par.  22,  this  note. 

As  to  not  belnir  applicable  nnder  appeal 
bj  new  and  alternative  method  of  appealp 

see  pars.  160,  161,  this  note. 

As  to  relations  of  Rule  II*  see  pars.  161, 
154,  this  note. 

As  to  ¥vben  motion  to  dismiss  on  ground 
of    failure   to    file   transcript    is    preaBatnrep 

see  par.  480,  this  note. 

As  to  wben  period  of  limitation  In  ^rhtch 
to  llle  transcript  begrlns  to  mn  In  appeal 
by  old  method,  see  par.  282,  this  note. 

724.  Rule  III — la  ireneral. — As  to  appli- 
cation of  Rule  III  on  motion  to  dismiss  ap- 
peal, see  par.   141,   this  note. 

725.  Rale  IV— In  ireaeral. — As  to  certifi- 
cation of  facts  .by  clerk  setting  forth  facts, 
on  motion  to  dismiss  for  failure  to  file 
transcript  in  time,  see  pars.  164,  155,  this 
note. 

726.  Rale  V — ^In  ireneral. — As  to  Rule  V 
not  being  applicable  to  an  appeal  by  new 
and  alternative  method,  see  pars.  160,  161, 
this  note. 

727.  Rale  VII— In  Keneral.^ — As  to  non- 
conformity of  transcript  with  rule  being 
ground  of  motion  to  dismiss,  where  appeal 
by  new  and  alternative  method,  motion  de- 
nied when,  see  pars.  165.  166,  this  note. 

728.  Rale  VIII— -In  general. — As  to  non- 
conformity of  transcript  with  rule  being 
ground  of  motion  to  dismiss,  where  appeal 
by  new  and  alternative  method,  motion  de- 
nied when,  see  pars.  166,  166,  this  note. 

720.  Rale  XI— In  general. — As  to  when 
proceedings  are  pending  for  settlement  of 
bill  of  exceptions,  within  provisions  of 
above  rule,  see  par.  478,  this  note. 

7ao.  Rale  XV — Dismissal  of  appeal  for 
fallnre  to  file  transcript* — The  purpose  of 
the  rule  is  to  enable  the  appellant  to  rem- 
edy a  defect  or  omission  and  present  his  ap- 
peal upon  the  merits,  and  should  be  liber- 


ally construed  to  effect  its  object. — Poole 
V.  Grand  Circle  W.  O.  W.,  17  CaL  App.  230. 
119  Pac.  201. 

As  to  constraetion  of  rale*  as  to  ohjeet. 

see  pars.  142,  148,  this  note. 


As  to  aatare  of  naotlon  to  dismiss  mnder 
the  mle»  being  an  objection  to  the  tmn- 
scrlptf  see  par.  150,  this  note. 

As  to  no  dismissal  where  transcript  far- 
nliihed  within  seven  days  after  notice  of 
motion,  see  par.  147,  this  note. 

781.  Same— New  and  alternative  method 
of  appeal,  rnle  doeii  not  apply. — Filing  of 
the  transcript  when  prepared  under  the 
provisions  of  section  963c,  post,  is  not  gov- 
erned by  rules  II  and  V  of  the  supreme 
court. — Estate  of  Keating.  158  CaL  109,  XIO 
Pac.  109. 

7Sa.  Rale  XXIX — In  generals— The  inter- 
pretation and  application  of  Rule  XXIX  is 
treated  elsewhere  in  this  note,  as  indicated 
by  the  cross-references  which  follow. 

As  to  affidavits  not  incorporated  In  bill  of 
exceptions  not  being  aathentleated  aa  re- 
quired by  this  rale»  see  pars.  383,  S96,  this 
note. 

As  to  insalBcleney  of  eertlfleation  nnder 
rale*  ^vhere  new  and  alternative  method  4rf 
appeal  not  followed,  see  par.  401,  this  note. 

As  prescribing  mode  of  presentation  of 
papers  osed  on  hearing  In  trial  eovrt»  the 
new^  and  alternative  method  of  appeal  not 
prescribing,  see  par.  426,  this  note. 

733.  Transcript  on  appeal  not  eonfform- 
Ing  to  roles  of  eoart. — Rules  of  supreme 
court  for  the  government  in  many  particu- 
lars in  the  appellate  practice  of  the  court 
are  as  much  a  part  of  the  system  of  proced- 
ure as  the  rules  promulgated  for  the  same 
purpose  by  the  legislature  and  they  are. 
therefore,  as  much  the  necessary  learning 
of  the  practicing  lawyer  as  either  the  rules 
of  procedure  and  practice  established  by  the 
legislature,  or  the  practice  of  substantive 
law. — Reclamation  District  No.  70  v.  Sher- 
man, 11  Cal.  App.  899,  404,  106  Pac  277. 


§937.    ORDERS  MADE  OUT  OF  COURT,  WITHOUT  NOTICE,  KAY  BE 

REVIEWED  BY  THE  JUDGE.    An  order  made  out  of  court,  without  notice 

to  the  adverse  party,  may  be  vacated  or  modified,  without  notice,  by  the  judge 

who  made  it;  or  may  be  vacated  or  modified  on  notice,  in  the  manner  in  which 

other  motions  are  made. 

History:  E2nacted  March  11,  1872,  re^nactment  of  S  334  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  171,  held  unconstitutional,  see  history,  f  5  ante. 


ORDER  MADE  OUT  OF  COURT— WITH- 
OUT NOTICE. 

1.  Amended  complaint — Filing  with  leave  of 
court — Striking  without  notice — Error. 

2-  5.  Construction  of  section — Not  to  apply  to 
injunction  granted  ex  parte. 

6.  Decree  discharging  administrator. 


7.  Distribution  of  estate  —  Vacation   of  — 

"Order  made  out  of  court." 

8.  Order  allowing  claim  against  estate. 

9.  Order  granting  leave  to  file  cross-eom- 

plaint. 

10.  Order  for  publication — ^Power  of  eoort  to 
set  aside. 
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See.  ante,  S  936  and  note. 

Aa  to  aettlBir  aside  order  for  pnblleatloa 
•f  siuiatoaa,  aa  ex  parte  order  made  oat  of 
eeart,  see»  ante,  §  473  and  note. 

1.  Aa&ended  complaint — ^Flllnir  with  leave 
•f  eoart-^Strllclns  wlthoat  aotlce— Error. — 

In  a  case  In  which  a  plaintiff  filed  a  com* 
plaint  in  claim  and  delivery  and  thereafter 
on  notice  of  motion  for  permission,  with 
leave  of  the  court,  filed  an  amended  com- 
plaint changing:  the  cause  to  one  in  con- 
version, and  praying  for  damagres  therefor, 
and  the  court  thereafter,  and  of  its  own 
motion,  without  notice  to  the  plaintiff, 
struck  the  amended  complaint  from  the  files 
and  ordered  the  cause  to  he  submitted  upon 
the  origrinal  complaint  and  answers  thereto, 
Che  action  of  the  lower  court  in  this  regard 
was  clearly  erroneous.  The  question 
whether  or  not  the  order  of  the  court  in 
permittingr  the  amended  complaint  to  he 
filed  in  the  first  instance  was  wrongr  or  not. 
does  not  enter  as  an  element  in  settlingr  the 
question.  When  the  amended  complaint 
was  filed,  in  pursuance  of  the  permission 
granted  by  the  court,  the  original  complaint 
in  claim  and  delivery  ceased  to  be  the  com- 
plaint in  the  cause,  and  the  action  became 
one  strictly  in  conversion,  the  amended 
complaint  superceding  the  original  and 
thereby  completely  disposing  of  it.  The 
ruling  of  the  court,  embodied  in  the  order 
permitting  the  amended  complaint  to  be 
filed,  was  the  judgment  or  conclusion  of 
the  court  upon  the  matter  before  it,  and  was 
one  affecting  the  rights  of  the  parties,  and 
the  Judgment  thereunder  subject  to  review 
on  appeal  from  the  final  judgment  in  the 
cause,  under  the  provisions  of  section  956, 
post. — Ross  V.  Plynn,  —  Cal.  App.  — ,  189 
Pac.  293,  following  the  doctrine  laid  down 
In  Kelly  v.  McKibben,  64  Cal.  192.  196;  In  re 
Rose.  SO  Cal.  166.  170,  22  Pac.  86;  In  re 
Smith,  98  Cal.  636,  641,  S3  Pac.  744;  Miles  v. 
Woodward,  116  Cal.  308,  316,  46  Pac.  1076; 
Estudille  ▼.  Security  Loan  &  T.  Co.,  149  Cal. 
5S6.  87  Pac.  19. 

a.  CyOBstractloB  of  sectloa^Not  to  apply 
to  laJvnctloB  graated  ex  parte,  where  ap- 
plication to  dissolve  such  injunction  was 
based  on  affidavits.  In  such  case  notice  is 
required  to  be  given  under  section  632,  ante. 
It  is  only  when  application  to  dissolve  in- 
Janctlon  is  based  on  showing  made  when  it 
was  granted  that  this  section  applies. — 
HeflSon  v.  Bowers,  72  Cal.  270,  271,  272,  273. 
276.  276,  13  Pac.  690.  distinguishing  Borland 
V.  Thornton,  12  Cal.  440,  where  application 
was  based  on  showing  made  by  plaintiff, 
and  In  which  it  was  stated  that  while  it 
was  competent  for  Judge  to  vacate  or 
modify  injunction  without  notice,  it  was 
not  better  practice,  and  should  never  be 
done,  except  when  from  urgency  of  case  it 


was  necessary  to  guard  against  senous  loss, 
and  except  where  injunction  has  been  im- 
providently  granted  on  complaint  disclos- 
ing no  grounds  whatever  for  equitable  re- 
lief. 

3.  Practice  Act  section  334  construed  not 
to  effect  provision  authorizing  appeal  from 
order  granting  or  dissolving  an  injunction 
— such  right  being  in  addition  to  that  pro- 
vided by  section. — Sullivan  v.  Triunfo  G.  & 
S.  M.  Co.,  33  CaL  386,  390.  391. 

4.  Construed  not  to  be  affected  by  pro- 
vision in  section  118  of  Practice  Act  that  if 
injunction  be  granted  without  notice,  de- 
fendant, at  any  time  before  trial,  can  apply, 
on  reasonable  notice,  to  dissolve  or  modify 
it — such  latter  action  being  in  addition  to 
provisions  of  section  334  Practice  Act. — 
Borland  v.  Thornton,  12  Cal.  440,  448. 

6.  Injunction,  made  ex  parte,  was  prop- 
erly modified  without  notice  to  plaintiff,  on 
application  of  defendant. — Fremont  v.  Mer- 
ced M.  Co.,  9  Cal.  18,  19. 

6.  Decree       dlseliargliig       adminlatrator, 

made  inadvertently  and  ex  parte,  may  be 
set  aside  by  court. — ^Wiggin  v.  Superior 
Court,  68  Cal.  398,  401,  9  Pac  646. 

7.  DlatrlbntloB  of  estate — Vaeatloa  of — 
<'Order  aaade  ovt  of  eourt." — ^A  decree  of 
final  discharge  of  an  administratrix  in  the 
distribution  of  the  estate  is  not  an  order 
made  out  of  court,  and  does  not  authorize  a 
judge  to  vacate  or  set  it  aside,  without  no- 
tice to  the  adverse  party,  under  the  provi- 
sions of  the  above  section. — Nason  v.  Su- 
perior Court,  89  Cal.  App.  448,  179  Pac.  454. 

8.  Order    allowing    claim    agalast   estate 

of  deceased  person,  made  out  of  court  and 
without  notice,  may  be  set  aside  without 
notice  of  motion  to  set  aside. — Estate  of 
SuUenberger,  72  Cal.  649.  662,  14  Pac.  613. 

0.  Order  granting  leave  to  file  eroaa- 
complalntf  made  on  ex  parte  application, 
without  notice  to  plaintiffs  by  judge,  and 
not  by  court,  may  be  set  aside  without  no- 
tice.—Alpers  V.  Bliss,  146  Cal.  666,  671.  672, 
79  Pac.  171.  See  Coburn  v.  Pacific  L*.  ft  M. 
Co.,  46  Cal.  31. 

10.  Order  for  publication  ^  Power  of 
conrt  to  set  aside. — An  order  for  service  of 
process  by  publication  can  be  set  aside 
when  it  has  been  inadvertently  made,  or 
under  a  mistake,  or  upon  a  showing  that 
It  has  been  fraudulently  procured,  but  not 
otherwise;  there  is  no  authority  authoriz- 
ing the  court  to  set  aside  without  notice 
such  ex  parte  orders  made  out  of  court, 
even  under  the  provisions  of  the  above  sec- 
tion.— Klokke  Investment  Co.  v.  Superior 
Court,  39  Cal.  App.  717.  179  Pac.  728,  apply- 
ing the  doctrine  in  Wiggln  v.  Superior 
Court,  68  Cal.  402.  9  Pac.  648. 


§938.     PASTY  AGGRIEVED   MAY  APPEAL.    NAMES   OF  PARTIEB. 
Any  party  aggrieved  may  appeal  in  the  cases  prescribed  in  this  title.    The 
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pahty  aggrieved  may  appeal— nambs. 


lpt.II, 


party  appealing  is  known  as  the  appellant,  and  the  adverse  party  as  the 
respondent. 

History:  Enacted  March  11,  1872.  re-enactment  of  §335  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  171,  held  unconstitutional,  see  history,  §  5  ante. 


PARTIES  AGGBIEVED  MAY  APPEAL. 

1-  5.  Aggrieved  party  may  appeal. 

6- 12.  Same  —  As    to    who    is    "aggrieved 
party" — In  general. 

13.  Same — Same  —  Acceptance  of  benefits 

— Estoppel. 

14.  Same — Same — Accounting  of  adminis: 

trator — Personal  creditor  of  adminis- 
trator — Not  aggrieved  party. 

15.  Same — Same — "Adverse  party." 

16.  Same — Same — Appearance  of  appellant 

in  lower  court. 

17.  Same — Same — Consolidation  of  corpo- 

rations. 

18.  Same — Same — ^Distribution  of  estate  of 

decedant  —  Creditors  of  another 
estate  —  Not  aggrieved  parties  and 
can  not  appeal. 

19.  Same  —  Same  —  Joint    appeals    where 

interests  are  diverse. 

20.  Same — Same — Same  —  Construed   with 

section  17,  ante. 

21.  Siame — Same — ^Judgment  in  action  un- 

der section  10,  £ink  Commissioner's 
Act. 

22.  Same — Same — Same — Repeal  of  law. 

23.  Same  —  Same  —  Legatees    of    specific 

legacies. 

24.  Same  —  Same  —  Order  appointing  re- 

ceiver. 

26.  Same — Same — Order  denying  interven- 
tion in  land-contest. 

26.  Same — Same — Order  for  family  allow- 

ance—  Creditor  is  held  to  be  ag- 
grieved. 

27.  Same — Same — State  controller. 

28.  Same — Same — State  superintendent  of 

banks. 

29.  Same — Same — Where  the  findings  are 

against  both  parties. 

30,31.  Same  —  Determination  of  question  on 
motion  to  dismiss. 

32.  Same — Right  remedial — ^Doubtful  case. 

33.  Administration — Person  claiming  right 

to  administer  upon  estate  of  de- 
ceased person. 

34.  Board   of   supervisors  —  Which   levied 

taxes  in  pursuance  of  judgment. 

35-  37.  Claimants   to   estate  —  Who   have  not 
controverted  findings. 

38.  Same — Party  whose  right  to  estate  de- 
pends upon  character  of  property. 

39,  40.  Defendant  —  Against  whom  no   judg- 
'  ment  was  rendered.  >. 


41.  Same — As  to  judgment  diamij^c^iTig  ac- 

tion. 

42.  Same — In  foreclosure  proceedings. 

43.  Same  —  Same  —  Failure  of  defendant 

claiming  lien  to  appear. 

44.  Cross-complaint — ^Plaintiff  and  defend- 

ant, who  are  defendants  in  cross- 
complaint  filed  by  another  defendant, 
may  unite  on  appeal. 

45, 46.  Executors  —  Are  parties  aggrieved  by 
order. 

47.  Same — Partial  distribution. 

48.  Executrix  of  deceased  administrator — 

To  whom  succeeding  administrator 
had  been  directed  to  pay. 

49.  Foreclosure  of  mechanics'  lien — ^Right 

of  appeal — "Party  aggrieved." 

50.  Guardian  of  ward. 

51.  Homestead — Order  setting   it  apart — 

Devisees  under  will  are  parties  ag- 
grieved. 

52.  Same — Executor  is  party  aggrieved. 
53, 54.  Interveners  in  action. 

.    55.  Mortgage  of  deceased  devisee. 

56.  Notice  of  appeal — ^Parties  to  be  served 

with. 

57.  Order  for  payment  of  claim— Adminis- 

trator is  party  aggrieved. 
58,  59.  Parties  to  record  only. 
60,  61.  Same — One  who  is  not  party  to  record. 
62,  63.  Same — Persons  not  parties  to  action. 

64.  Same — Writ  of  possession  —  One  not 

party  to  record. 

65.  Person  interested  in  fund  in  hands  of 

receiver. 

66.  Plaintiff  granted  all  relief  prayed  for. 

67.  Plaintiff  who   had  no  right  to    brinff 

suit.  * 

68.  Probate  of  will— Binding  effect   of 

''Party  aggrieved." 

69.  Public  administrator — Is  not  aeirrieved 

party.  ® 

70.  Purchaser  at  sale— Under  interlocutory 

decree  of  partition.  ' 

71,  72.  Purchaser  of  property  of  an  estate. 

73.  Purchaser  of  property  at  judicial  sale. 

74.  Special   administrator  —  Is   party    as- 

grieved  by  order.  ^ 

75,  76.  Surety— Has  no  right  of  appeal. 
77,  78.  Sureties   on   replevin   bond  —  Are   ag- 
grieved by  decision.  ^ 

79,80.  Trustees  under  will  — But  who    claim 
no  rights.  -         :     «»^«» 
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81.  Water-rights — ^Judgment      defining  — 

Who  may  appeal. 

82.  Writ  of  assistance — Ex  parte  appliea- 

tion. 

See,  post,  S  966  and  note. 

A*  to  mtlfffactlom  of  JvdffmeBt  destroylns 
risht  of  appeal,  see.  ante,  9  936  and  note. 

Aa  to  aeceaalty  of  entry  of  Jadsrment  to 
•■title  party  to  appeal,  see,  post,  §  939  and 
note. 

1.  AarirrleTed  l^arty  may  appeal. — The 
heirs  of  a  deceased  incompetent  person  are 
entitled  to  appeal  from  an  order  settlingr 
the  account  of  the  guardian  of  the  incompe- 
tent, notwithstandingr  that  there  is  an  ad- 
ministrator appointed  for  the  estate  of  the 
incompetent. — Estate  of  Clanton,  171  Cal. 
S81.  153  Pac.  469. 

2.  Any  party^  aggrieved  by  a  judgment 
or  decree  may  appeal  therefrom,  including 
parties  who  are  subsequently  brought  into 
the  action,  as  well  as  those  by  or  against 
whom  it  was  originally  instituted,  and  in 
legal  acceptation  a  party  is  aggrieved  by  a 
Judgment  or  decree  when  it  operates  upon 
his  rights  of  property,  or  bears  directly 
upon  his  Interest. — Postal  Telegraph  Cable 
Co.  V.  Superior  Court,  22  Cal.  App.  770,  186 
Pac.  538. 

3.  The  state  is  a  party  aggrieved  and 
may  appeal  from  a  Judgment  in  its  favor 
In  an  action  brought  against  it  to  condemn 
land,  notwithstanding  that  the  state  in  its 
answer  denied  any  ownership  in  the  land, 
and  declared  that  it  belonged  to  the  United 
States. — Pacific  Power  Co.  v.  California,  31 
Cal.  App.  719,  162  Pac.  641. 

4.  Any  person  having  an  interest  recog- 
nized by  law  in  the  subject-matter  of  the 
judgment,  which  interest  is  injuriously  af- 
fected by  the  Judgment,  is  a  party  aggrieved 
and  entitled  to  be  heard  upon  appeal. — ^Mono 
County  Irr.  Co.  v.  State.  31  Cal.  App.  719, 
1S2  Pac  641. 

5.  In  an  action  brought  by  a  public  serv- 
ice corporation  against  the  state  of  Cali- 
fornia, to  condejnn  for  public  use  school 
lands  alleged  to  be  owned  by  the  state  and 
situated  within  the  boundaries  of  a  national 
forest  reservation,  the  state  is  not  a  party 
aggrieved  by  a  Judgment  rendered  in  its 
favor  for  damages,  where  the  state  in  its 
answer,  at  the  trial,  and  at  all  times  con- 
tended that  it  had  no  interest  in  the  lands, 
hut  that  the  same  belonged  to  the  United 
States,  and  its  only  object  in  presenting  the 
appeal  was  to  protect  the  interest  of  the 
Cnited  States. — Mono  County  Irr.  Co.  v. 
State,  31  Cal.  App.  719,  162  Pac.  641. 

Am  to  B  person  not  a  party  or  privy  to 
Che  proceedings  below,  see  note  6  Ann.  Cas. 
€30. 

A«  to  m^ho  aiay  appeal  as  an  Interested  or 
l«jBre«i  party*  see  note  119  Am.  St.  Rep.  740. 

^  Same— As  to  who  In  *<party  aggrieved" 
^1^  ^oaeraid — As  to  ihe  estate  or  the  exec- 
utor   or   administrator    thereof,    as    an   ag- 


grieved party  on  appeal  from  award  of 
costs  against  the  latter  in  his  personal  ca- 
pacity.— See,  post,  §  1509  and  note. 

As  to  who  are  parties  aggrieved  entitled 
to  appeal,  see  note  39  Am.  Dec.  723. 

7.  Test  is,  would  the  party  have  had 
thing  or  right  in  controversy  if  erroneous 
Judgment  had  not  been  given. — Adams  v. 
Wood.  8  Cal.  306,  316.  317. 

8.  Questions  as  to  the  interests  of  ap- 
pellants, and  how  affected,  whether  ad- 
versely or  not,  are  to  be  considered  in  con- 
nection with  the  merits  and  not  on  motion 
to  dismiss  the  appeal. — Estate  of  Sutro,  152 
Cal.  257,  92  Pac.  486,  92  Pac.  1027. 

9.  Any  person  having  an  interest  recog- 
nized by  law  in  the  subject-matter  of  the 
Judgment,  which  Interest  Is  injuriously  af- 
fected by  the  Judgment,  is  a  party  aggrieved 
and  entitled  to  be  heard  upon  appeal. — In  re 
Colton's  Estate,  164  Cal.  1,  127  Pac.  643. 

10.  A  simple  test  as  to  who  is  the  ag- 
grieved party  Is,  "Would  the  party  have 
had  the  thing  if  the  erroneous  Judgment 
had  not  been  given?  If  the  answer  be  yea, 
then  the  person  is  the  aggrieved  party." — 
Schino  V.  Cinquini,  7  Cal.  App.  244,  247,  94 
Pac.  83. 

11.  Where,  upon  a  trial  affecting  several 
pieces  of  property,  plaintiff  admitted  that 
he  could  show  no  title  except  to  one  piece, 
he  is  not  a  party  aggrieved  by  the  Judg- 
ment so  far  as  it  relates  to  the  other  pieces. 
— Flannigan  v.  Towle,  8  Cal.  App.  229,  280, 
96  Pac.  507. 

12.  If  it  be  conceded  that  the  separate 
answer  of  the  lessee  contained  a  cause  of 
action  for  affirmative  relief,  and  that  the 
court  erred  in  sustaining  an  objection  to 
evidence  offered  in  support  of  its  aver- 
ments, the  appellants,  who  do  not  Include 
the  lessee,  are  not  aggrieved  parties,  and 
the  error  can  not  be  reviewed  at  their  in- 
stance.— Delger  v.  Jacobs,  19  Cal.  App.  197, 
125  Pac.  258. 


18.  Same— Saaie— Acceptance  of  benefits 
— Estoppel. — In  an  action  to  rescind  an  ex- 
change of  lands  on  the  ground  of  fraud, 
where  the  Judgment  ordered  a  restoration 
to  each  of  the  parties  of  the  i  roperty  for- 
merly owned  by  him,  but  refused  to  allow 
other  claims,  and  ordered  plaintiff's  cost  bill 
struck  out,  the  fact  that  plaintiff  accepted 
from  defendant  the  deed  to  his  property 
and  tendered  to  defendant  the  deed  to  the 
property  received  does  not  estop  plaintiff 
from  appealing  from  the  minor  portions  of 
the  Judgment. — Coffman  v.  Bushard,  164  Cal. 
663,  130  Pac.  425,  426. 

14.  Same— Same — .\ccoiintlng  of  admin- 
istrator—Personal cr«dltor  of  administrator 
—-Not  aggrieved  party. — Where  an  admin- 
istrator of  the  estate  of  a  decedent  assumes 
the  perils  and  carries  on  the  business  of  the 
decedant,  one  who  deals  with  such  adminis- 
trator while  so  conducting  the  business 
does  so  with  full  knowledge  of  his  situation 
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as  a  creditor;  becomes  a  personal  creditor 
of  the  administrator  and  not  of  the  estate 
of  the  decedant,  and  consequently  is  not  a 
"party  aggrieved"  by  errors,  if  any,  in  the 
administrator's  accounting  with  the  estate, 
under  the  provisions  of  the  above  section. 
— Estate  of  De  Rome,  175  Cal.  399,  165  Pac. 
919,  followingr  the  doctrine  in  Estate  of 
Piper,  147  Cal.  606,  82  Pac.  246;  Estate  of 
Walden,  168  Cal.  759,  145  Pac.  100. 

15.  Samc~-Same-^<'AdTerae  party.'* — ^Held 
to  be  "every  party  whose  interest  in  the 
subject-matter  of  the  -appeal  is  adverse  to 
or  will  be  affected  by  the  reversal  or  modi- 
flcation  of  the  Judgment  or  order  from 
which  the  appeal  is  taken." — Estate  of 
Young,  149  Cal.  176,  85  Pac.  145. 

As  to  adverse  party,  see,  ante,  §  936,  note 
pars.  157,  273-283;  post,  (  940,  note  pars.  8- 
50. 

16.  Same— Same— Appearance  of  appe- 
lant in  lower  courts — The  right  of  a  person 
claiming  to  be  entitled  to  distribution  of 
the  estate  of  a  deceased  person,  as  devisee, 
legatee,  or  heir,  to  prosecute  an  appeal 
from  a  decree  of  distribution  of  such  estate, 
and  to  have  a  bill  of  exceptions  thereon, 
embodying  the  matters  pertinent  to  such  an 
appeal,  is  not  affected  by  the  fact  that  he 
did  not  appear  in  person  in  the  trial  court 
in  advocacy  or  opposition  to  the  matter 
pending. — Estate  of  Benner,  155  Cal.  154, 
99  Pac.  716. 

IT.  Same— Same— Consolidation  of  corpo- 
rations.— Where  a  defendant  corporation 
has  appealed,  it  is  immaterial  whether  an- 
other defendant  corporation,  with  which  the 
first  has  been  consolidated  and  to  whose 
rights  and  interests  it  has  succeeded,  has 
the  right  of  appeal  or  not,  inasmuch  as  its 
rights  are  fully  protected  by  the  appeal  of 
the  first  named  corporation. — ^Isom  v.  Rex 
Crude  Oil  Co.,  147  Cal.  665,  82  Pac.  319. 

18.  Same— Same— Diiitrlbntlon  of  eiitate 
of  decedant— Creditors  of  another  estate— 
Not  aiTKneved  part  leu  and  caa  not  appeal,r-^ 
The  executor  and  creditors  of  the  estate  of 
a  person  who  was  a  beneficiary  in  another 
estate,  are  not  parties  aggrieved  by  and 
can  not  appeal  from  the  decree  distributing 
such  other  estate,  where  the  claims  were 
neither  presented  therein  nor  litigated  on 
the  hearing  for  distribution. — Estate  of 
Carr,  176  Cal.  387,  165  Pac.  958. 

See  pars.  23,  35,  this  note. 

19.  Same  ^  Same  —  Joint  appeals  where 
interests  are  diverse^ — ^Where  the  parties  to 
the  appeal  merely  assert  different  and  dis- 
tinct interests  In  the  event  of  a  reversal, 
and  all  such  interests  are  alike  defeated  If 
the  order  or  Judgment  Is  affirmed,  objec- 
tions to  such  Joint  appeal  are  untenable.— 
Estate  of  Sutro,  152  Cal.  255,  92  Pac.  486,  92 
Pac.  1027. 

ao.  Same — Same— Same— Constraed  with 
section  17,  ante. — Any  number  of  parties 
claiming  to  be  aggrieved  by  the  same  order 
or  Judgment  may  Join  in  an  appeal  there- 
from,  and   may   support   such   appeal   by   a 
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single  undertaking,  although  the  appellants 
may  assert  different  and  distinct  Interests. 
— Estate  of  Sutro,  152  Cal.  255,  92  Pac.  486. 
92  Pac.  1027. 


21.     Same     Same     Jndgment  in  actios 
der  oectloa  10,  Bank  Commiuioner's  Act. — 

In  absence  of  provision  denying  right,  such 
right  exists  under  authority  of  section  939, 
post. — People  ▼.  Bank  of  San  Luis  Obispo. 
162  Cal.  266,  92  Pac.  481. 


Same— Same— Same— Repeal    of    law. 

— Repeal  of  banking  act  bf  1903  authorizing 
attorney-general  to  bring  action  to  adjudge 
bank  insolvent,  etc.,  did  not  destroy  the 
right  of  a  bank  to  a  hearing  on  appeal 
from  order  denying  a  new  trial  after  ad- 
verse Judgment,  and  which  prior  to  the 
repeal  became  final  by  afllrmance. — People 
V.  Bank  of  San  Luis  Obispo,  169  Cal.  65.  112 
Pac.  866. 


Same  —  Same  ^  Leiratees  of  speclflc 
leiracles,  made  a  charge  upon  specific  prop- 
erty, have  no  such  interest  in  the  residue 
thereof  as  authorizes  them  to  prosecute  an 
appeal  from  a  Judgment  aftecting  such  res- 
idue.— Estate  of  Campbell,  149  Cal.  721,  87 
Pac.  573. 

See  pars.  18,  35.  this  note. 

24.  Same  —  Same  —  Order  appolntinir  re- 
ceiver.— In  an  action,  one  of  the  main  ob- 
jects of  which  was  to  acquire  real  estate 
held  by  one  of  the  defendants  and  to  have 
his  deeds  thereto  delivered  up  and  canceled, 
such  defendant  is  a  party  aggrieved  by  an 
order  appointing  a  receiver  to  take  charge 
of  the  property,  even  though  the  order  only 
authorized  the  receiver  to  bring  an  action 
therefor,  and  therefore  has  the  right  of 
appeal  and  also  to  a  stay  of  execution  upon 
the  order. — Windsor  Pottery  Works  v.  Su- 
perior Court  of  Alameda  County.  IS  CaL 
App.  360,  362,  109  Pac.  843. 

25.  Same  —  Same  —  Order  denytair  Inter- 
Tcntlon  In  land-contest,  by  one  claiming  to 
be  a  settler  thereon,  is  final  and  terminates 
the  litigation  as  to  him,  and  he  has  an  im- 
mediate right  of  appeal. — ^DoUenmayer  v. 
Pryor,  150  Cal.  3,  87  Pac.  6^6. 

211.  Same — Same— Order  for  family  allow- 
ance—Creditor Is  held  to  be  asirrieved   by 

such  an  order,  erroneously  made,  and  to 
have  the  right  of  appeal  therefrom. — Estate 
of  Fretwell,  152  Cal.  574,  93  Pac.  283. 

2T.     Same  —  Same  —  State     controller. 

Where  an  appeal  is  taken  by  the  state  con- 
troller from  a  Judgment  In  a  controversy 
as  to  whether  a  street-railroad  company, 
operating  its  lines  in  more  than  one  county, 
should  be  assessed  by  the  state  board  of 
equalization  and  pay  its  taxes  to  the  state 
controller,  or  pay  its  taxes  to  the  county 
tax-collectors,  in  which  It  Is  decreed  that 
payment  should  be  made  to  the  county  offi- 
cials, and  it  is  shown  that  the  amount  the 
state  would  receive  by  the  method  ad- 
Judged  would  exceed  the  amount  that  would 
be  paid  to  the  state  controller  by  the  as- 
sessment  of   the   state   board,   it   was    held 
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that  the  appellant  was  not  afirsrrleved  by 
such  Judgment,  and  the  appeal  was  dis- 
missed.— ^United  Railroads  v.  Colffan,  168 
Cal.  56,  94  Pac  246. 


2&     Sate     a— e     State  svperlBteadeat  of 

ksBks  Is  a  proper  party  to  the  action 
herein,  and  has  an  interest  in  the  judgment 
which  entitles  him  to  appeal. — ^Mercantile 
Trust  Co.  V.  Miller,  166  Cal.  663,  187  Pac.  913. 


— ^Where  the  ftadlnss  are 
_palm«t  hoth  parties  to  an  action  to  quiet 
title  to  a  placer  mininff  claim,  and  plain- 
tiffs appeal  from  judgment  and  new  trial 
order,  but  defendants  do  not  appeal,  they 
are  in  no  position  to  attack  the  flndiners 
and  conclusions  of  law  respecting  the  land 
claimed  by  them. — Garibaldi  v.  Grlllo,  17 
Cal-  App.  641.  180  Pac.  426. 


— ]>etermlaatloB  et  qnestloa  ob 
MottoB  to  dismlee. — Whether  judgment  is 
prejudicial  to  rights  of  appellant  or  whether 
it  is  competent  for  court  to  determine  effect 
of  this  judgment  in  subsequent  proceeding, 
are  questions  involving  merits  and  can  not 
be  determined  on  motion  to  dismiss  appeal 
on  ground  that  defendant  was  not  aggrieved 
party  because  judgment  was  In  his  favor. — 
NevlllB  ▼.  Shortridge,  129  Cal.  676,  676,  62 
PacL  ISO. 

31.  Motion  to  di/smiss  appeal  on  ground 
that  appellant  is  not  party  aggrieved  by 
order  and  decree  appealed  from,  which  in- 
volves inquiry  as  to  merits  of  case,  will  be 
denied. — Kstate  of  Williams,  4  Cal.  Unrep. 
611.  36  Pac.  6. 

S2.     Sane  —  Right     remedial  —  Doubtful 

^rt^^- ^Rlght   of   appeal    is   remedial    in   its 

character,  and,  in  doubtful  cases,  right 
should  always  be  granted,  and  where  plain- 
tiff was  entitled  to  judgment  without  any 
reservations  or  exceptions,  either  refusing 
or  granting  his  prayer  to  quiet  title,  reser- 
vation in  judgment,  which,  in  effect,  ren- 
der* judgment  in  his  favor  a  nullity,  neces- 
i>aniy  injures  him,  and  he  is  aggrieved 
thereby  so  as  to  be  entitled  to  an  appeal. — 
Quint  ▼.  McMullen,  103  CaL  381,  888,  87  Pac. 

3S1. 

SS.  AdmlnlstratloB  —  Person  clalmlag 
riyht  tm  admlatoter  upoB  estate  of  deceased 

P^reom  is  entitled  to  appeal  from  order  ap- 
pointing public  administrator  as  adminis- 
trator of  estate  of  such  deceased  person. — 
Estate  of  Damke,  183  Cal.  438,  434.  66  Pac. 
88S. 

Aa  tm  admlBlstrator.  exeentor,  or  traatees 
as  party  aggrieved  by  declsloa  as  to  rights 
mt  dtotrihatees  or  heneficlarleB  later  esse* 
see  note  13  L.  R.  A.  746. 

Beard   of   superHsora— Which   levied 

_^__ is  parauaaee  of  Jadgmeat,  can  not  be 

said  to  be  aggrieved  so  as  to  thereafter  be 
entitled  to  appeal  from  such  judgment — 
Judgment  having  been  satisfied. — San  Diego 
School  Bist  V.  Board  of  Supervisors,  97  Cal. 
4XS.  4S».  82  Pac.  617. 

98^     Glalmaats   to  estate— Who  have   not 
itvwerted    fiadlag    that    they    were    not 


kin  to  deceased,  were  not  parties  aggrieved 
in  ruling  respecting  rights  of  person  to 
whom  estate  has  been  granted,  or  those  of 
any  other  claimants. — Blythe  v.  Ayres,  102 
Cal.  264,  260,  86  Pac.  622. 
See  pars.  18,  28,  this  note. 

86.  Will-contestants,  who  are  not  heirs 
at  law  of  testator,  or  related  to  him,  are  not 
parties  aggrieved  entitled  to  appeal  from 
order  denying  new  trial.— Estate  of  Antoldi. 
7  Cal.  Unrep.  211,  81  Pac.  278. 

87.  After  determination  that  petitioner 
was  not  a  widow  of  deceased,  she  was  no 
longer  interested  in  estate  so  as  to  be  en- 
titled to  appeal  from  decree  distributing 
portions  of  estate  to  other  persons. — In  re 
Blythe,  108  Cal.  124,  126,  41  Pac.  88. 

88.  Same—Parties  whose  rlirht  to  estate 
depends  upoa  eharaeter  of  property*  as  com- 
munity or  otherwise,  are  not  parties  ag- 
grieved so  as  to  be  entitled  to  appeal  on 
ground  that  court  had  no  jurisdiction  to  en- 
ter decree  distributing  estate,  where  they 
have  not  excepted  to  findings  as  to  charac- 
ter of  such  property  as  not  being  sustained 
by  evidence. — Estate  of  Piper,  147  Cal.  606, 
82  Pac.  246. 

39.  Defeadaat—- Agalast  whom  ao  Judg- 
ment was  readered  in  action  for  personal 
injury  is  not  party  aggrieved  by  order 
granting  new  trial  as  to  co-defendant. — 
Rankin  v.  Central  Pac.  R.  Co.,  73  Cal.  96,  16 
Pac.  67. 

40.  Appeal  by  defendant  who  is  not 
named  in  judgment  is  ineffectual  for  any 
purpose,  he  not  being  aggrieved  by  judg- 
ment against  co-defendant. — Spencer  v. 
Troutt,  133  Cal.  606,  66  Pac.  1083. 

41.  Same  — As  to  Jadgmeat  dlsmlsstag 
aetloB  which  provides  that  such  dismissal 
is  not  bar  to  another  action  is  an  aggrieved 
party. — Nevllls  v.  Shortridge,  129  Cal.  676, 
676.  62  Pac.  120. 

42.  Saaie— -la     foreclosare     proceedlags, 

conceded  to  be  party  aggrieved  by  order 
directing  receiver,  appointed  for  purpose  of 
managing  its  business,  but  without  power 
to  collect  debts,  from  paying  over  to  judg- 
ment-creditor of  defendant  debts  collected. 
— California  Title  Ins.  &  T.  Co.  v.  Piedmont 
Cable  Co..  117  Cal.  237,  239,  49  Pac.  1. 

43.  Same  ^  Same  —  Fallare  of  defeadaat 
claiming  Ilea  to  appear^ — ^Where  defendant 
in  mortgage  foreclosure  who  claimed  judg- 
ment-Hen on  premises  failed  to  appear  at 
trial  and  offered  no  proof,  finding  that  all 
allegations  of  answer  were  untrue  shows 
that  such  defendant  has  no  interest  In  ac- 
tion and  hence  is  not  an  aggrieved  party 
entitled  to  appeal. — Foster  v.  Bowles.  138 
Cal.  449,  461.  71  Pac.  496. 

44.  Cross-eomplalat  —  Plalatlff  sad  de- 
feadaat, ^vho  are  defeadaats  la  cross-eom- 
plaiat  filed  by  aaother  defeadaat*  may  nalte 
OB  appeal  from  judgment  against  them  on 
cross-complaint. — Downing  v.  Rademacher, 
136  Cal.  673.  674.  69  Pac.  415. 
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48.  Ebcecntor*— Are  part  lea  a^irrleTed  by 
order  of  probate  court  requlrlnsr  them  in 
pursuance  to  terms  of  will  to  redeem  cer- 
tain lands  from  foreclosure  sale,  and  hence 
are  entitled  to  appeal  from  such  order. — 
Estate  of  Heydenfeldt.  117  Cal.  651,  652.  49 
Pac.  713. 

46.  Executor  has  no  interest  In  distri- 
bution of  estate  further  than  to  be  pro- 
tected if  he  shall  dispose  of  property  in  ac- 
cordance with  its  terms,  and  hence  is  not 
asrgrrieved  party  entitled  to  appeal  from 
such  decree. — Estate  of  Williams,  122  Cal. 
76,  77,  54  Pac.  886. 

47.  Same  —  Partial  dlatrlbvtfoa. — Execu- 
trix is  party  asrsrrieved  by  order  for  partial 
distribution  to  lesratees  under  will  where 
question  presented  is  sufficiency  of  assets 
to  pay  legracles  without  loss  to  creditors. — 
Estate  of  Murphy,  145  Cal.  464,  465,  78  Pac. 
960. 

48.  ESzecatrlx  of  deceased  administrator 
— ^o  whom  ancceedlngr  administrator  had 
beea  directed  to  pay  certain  sum  as  counsel 
fees  for  services  of  attorney  rendered  to 
him  as  administrator  was  not  ag^grrieved 
party  from  order  directing:  payment  of  such 
sum  without  interest. — Estate  of  Blythe, 
103  Cal.  350,  351,  87  Pac.  392. 

49.  Foredoaare  of  mechaalea'  Hen— 'Rlffht 
of  appeal— ^^Party  a^ffrleTed." — In  an  action 
to  foreclose  a  materialman's  lien  the  owner 
of  the  property  at  the  time  when  the  ma- 
terials were  furnished  and  the  claim  of  lien 
flled,  who  subsequently  conveyed  all  his 
interest  in  the  property,  and  against  whom 
no  Judgment  for  costs  was  rendered,  is 
not  a  "party  agrgrrieved"  who  has  a  rigrht 
to  appeal  from  the  Judgrment  under  the 
provisions  of  the  above  section. — Belli ngr- 
ham  Bay  Lumber  Co.  ▼.  Western  Amuse- 
ment Co.,  35  Cal.  App.  509,  170  Pac.  631,  dis- 
lingruishingr  Martin  v.  Porter,  84  Cal.  476, 
24  Pac.  109. 


50.  Gvardlaii  of  ward  in  Judgment 
A{?ainst  ward  is  not  entitled  to  appeal  in 
his  own  name,  although  he  may  appeal  as 
guardian  (Temple,  J.,  con.  op.). — Estate  of 
Callaghan.  119  Cal.  571,  576,  39  L.  R.  A.  639, 
61  Pac.  860. 

61.  Homei«ead— Order  netting  It  apart — 
Devlaeea  under  will  are  parties  as^rleTed 
by  order  setting  apart  from  property  of 
deceased  a  homestead  for  use  of  surviving 
wife  during  period  of  administration  and 
until  final  distribution  of  estate. — Estate  of 
Levy,  141  Cal.  646,  647,  99  Am.  St.  Rep.  92, 
76  Pac.  301. 

62.  Same-.-Execntor  la  party  assrleved 
by  order  setting  apart  homestead  for  use  of 
surviving  wife  during  period  of  administra- 
tion and  until  final  distribution  of  estate. — 
Estate  of  Levy,  141  Cal.  646,  647,  99  Am.  St. 
Rep.  92,  75  Pac.  301. 

6S.  Inter«'eBera  la  action,  where  judg- 
ment has  been  rendered  against  defendant, 
are  entitled  to  appeal  from  such  Judgment 
though  defendant  did  not  appeal,  since  court 


by  granting  leave  to  Intervene  determined 
that  they  had  an  interest  in  matter  in  liti- 
gation.— People  v.  Perris  Irr.  Dist.,  132  CaU 
289,  290,  64  Pac.  399,  773. 

54.  Interveners  in  special  proceedinK* 
during  time  person  was  acting  as  receiver, 
did  not  constitute  them  parties  to  action 
generally,  or  to  another  special  and  collat- 
eral proceeding  in  action,  so  as  to  entitle 
them  to  appeal  from  Judgment  in  such  ac- 
tion.— Elliott  V.  Superior  Court,  144  Cal. 
501.  507,  77  Pac.  1109. 


85.     Mortsaire    of    deeeaaed    devisee    ¥rtio 

Is  not  party  to  decree  of  distribution  is  not 
entitled  to  appeal  therefrom. — Estate  €>t 
Crooks,  125  Cal.  469,  468,  58  Pac.  89. 


66.  Notice  of  appeal— ^Part lea  to  be  a^ 
with. — In  a  case  in  which  some  of  the  per- 
sons named  as  defendants  in  the  complaint 
had  never  been  served  with  summons  in  ttie 
action  and  never  had  appeared  therein,  they 
were  not,  therefor,  necessary  parties  to  be 
served  with  a  notice  of  appeal  and  the  fact 
that  the  notice  of  appeal  was  not  addressed 
to  and  they  were  not  served  therewith  does 
not  affect  the  sufficiency  of  the  notice  even 
if  service  of  such  notice  were  requisite 
upon  any  of  the  defendants  not  served  with 
summons  and  not  appealing. — Blake  A  Bil- 
ger  Co.  V.  Chappell.  44.  Cal.  App.  657,  186 
Pac.  883,  following  Clark  v.  Moohr,  125  Cal. 
540,  58  Pac.  176. 

67.  Order  for  payment  of  claim— Admla- 
Istrator  la  party  axyrleved  by  premature 
order  directing  payment  of  claim,  where 
such  order  is  made  before  amount  of  dis- 
tributable estate  is  ascertained,  whetlier 
such  claim  is  preferred  or  not. — Estate  of 
Smith,  117  Cal.  505,  507,  49  Pac.  456. 

68.  Parties  to  record  only  can  appeal. — 
Elliott  V.  Superior  Court.  144  Cal.  501,  607, 
77  Pac.  1109. 

69.  A  person  must  have  been  party  to  ac- 
tion or  proceeding  in  court  below  to  be  en- 
titled to  appeal  from  decision  therein,  but 
this  does  not  mean  that  he  must  have  been 
an  original  party  when  action  was  first  in- 
stituted, but  he  must  have  made  himself 
party  afterwards  by  some  appropriate  ac- 
tion, and  record  must  show  that  he  ivas 
such  party. — Estate  of  McDermott,  127  Cal. 
450,  452.  59  Pac.  783.  See  Estate  of  Ryer, 
110  Cal.  656,  42  Pac.  1082. 

Aa  to  appeal  by  one  of  several  Joint  de- 
fendants, see  note  79  Am.  Dec.  667. 

60.  Same     One  vrho  la  not  party  to  ree- 

ord  can  not  as  rule  appeal  in  his  own  name. 
Such  person  may  sometimes  appeal,  but  in 
some  way  his  interest  must  be  made  to  ap- 
pear in  record  and  he  be  made  party  to  rul- 
ing appealed  from. — Estate  of  Crooks,  125 
Cal.  459.  462.  58  Pac.  89. 

61.  Where  it  appears  frqm  record  that 
appellant  is  party  aggrieved  by  order  he  is 
entitled  to  appeal  though  he  ha.<i  never  pre- 
viously appeared  in  case. — Estate  of  Meade. 
6  Cal.  Unrep.  678,  49  Pac.  6. 
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SnB«— 'Pemomi  not  parties  to  action 

did  not  become  «uch  by  consentinsT  to  order 
settling:  account  of  receiver  In  such  action. 
— BllUott  V.  Superior  Court,  144  Cal.  501,  507, 
77   Fac  1109. 

63.  Persona  not  parties  of  record  do  not 
l>eeoine  such  by  assent  to  asrreement  made 
for  purpose  of  makinsT  contract  between 
parties  effective  and  binding:  so  far  as  it 
aflfected  their  Interest  in  property  and  not 
for  purpose  of  placing:  themselves  within 
Jurisdiction  of  court. — Elliott  v.  Superior 
Court.  144  Cal.  501.  607,  77  Pac.  1109. 

Same-— TITrit  of  possession— ^iie  not 
•ty  *o  record- — Appeal  lies  from  order 
denying:  his  motion  to  vacate  or  modify  or- 
der for  writ  of  possession  by  one  not  party 
to  action,  and  mandamus  will  He  to  compel 
Jud^e  of  trial  court  to  fix  amount  of  under- 
taking to  stay  execution. — Green  v.  Hlb- 
bard.  95  Cal.  88,  41,  30  Pac.  202. 


«S.  Person  interested  in  fond  in  hands  of 
rc«c^iYer,  out  of  which  court  has  directed 
receiver  to  pay  himself  certain  compensa- 
tion, may  appeal  from  order  fixing:  such 
compensation  and  directing:  such   payment. 

Grant  v.  Los  Ang:eles  Pac.  R.  Co.,  116  Cal. 

71,  47  Pac.  872. 

ae.  Plaintill  granted  all  relief  prayed  for 
la  not  party  aggrieved  so  as  to  be  entitled 
to  appeal  (Paterson,  J.,  concurring). — 
Cooper  V.  Cooper,  88  Cal.  45,  49,  25  Pac.  1062. 

C7.  FlalntiH  who  had  no  right  to  bring 
mmtt^  and  was  not  interested  In  controversy 
is  not  party  aggrieved  by  Judgment. — Wil- 
liams V.  Savings  A  L.  Soc,  133  Cal.  360,  65 
Pac  822. 

Probate  of  will— Binding  eHect  of — 

agirrieved.*' — ^The  probate  of  a   will 

is  a  proceeding  in  rem.  binding  on  all  per- 
sons interested  in  the  will  who,  being  con- 
structively notified  to  appear  at  the  pro- 
bate proceedings,  might  have  come  in,  and 
wbo,  had  they  come  in,  would  have  been 
heard  for  or  against  the  will,  it  follows 
tliat  any  such  person,  whether  present  and 
participating  in  the  hearing  or  not,  is  a 
pa^rty  aggrieved  under  the  provisions  of 
^be  above  section  and  has  an  unquestioned 
rlS^t^t  as  an  heir  at  law  and  party  aggrieved 
to  appeal  from  the  decree  admitting  the 
will  to  probate. — Pearson  v.  Elliott,  176 
Cal.  682,  IM  Pac.  364,  following  the  doc- 
trine in  Estate  of  Crooks,  125  Cal.  459,  58 
Pac.  89;  Estate  of  McDermott,  127  Cal.  450, 
59  IPac.  788;  Estate  of  Colton,  164  Cal.  5,  127 
Pac  «43. 

0P.  Pnblle  administrator  — ^  Is  not  ag- 
^x^«-red  party  in  regard  to  an  order  of  dis- 
tril>tJtlon,  and  can  not  appeal  therefrom. — 
Estate  of  Jones,  118  Cal.  499,  503,  62  Am.  St. 
Rep.  251,  60  Pac.  766.  See  Bates  v.  Ryberg. 
40  Cal.  468;  Estate  of  Wright.  49  Cal.  550: 
Sstate  of  Marrey,  66  Cal.  287,  3  Pac.  896. 

7^.  Pnrehaser  at  sale— Under  interloca- 
^^rr  deeree  of  partition  is  party  to  connrma- 
♦ion  of  sale,  and  may  appeal  from  that  part 
of  decree  as  to  which  he  is  party  aggrieved. 


—Hammond  v.  Callleaud,  111  Cal.  206.  214, 
52  Am.  St.  Rep.  167,  43  Pac.  607;  Dunn  v. 
Dunn.  137  Cal.   51,  56,  69  Pac.  847. 

71.     Pnrckaser   of    property   of   an   estate* 

who  has  filed  objections  to  confirmation  of 
sales  of  such  estate,  is  party  aggrieved  by 
action  of  court — he  not  being  required  to 
be  Interested  In  estate. — Estate  of  Pearsons. 
98  Cal.  603.  605,  83  Pac.  451. 

72.  Purchaser  of  land  sold  by  an  admin- 
istratrix is  entitled  to  appeal  from  order 
directing  resale  of  such  property,  though 
not  an  actual  party  below — he  being  party 
aggrieved. — Estate  of  Boland,  55  Cal.  310, 
311. 

73.  Parchaser  of  property  at  Jvdidal 
sale  is  entitled  to  appeal  from  order  re- 
fusing to  confirm  sale,  or  to  hear  evidence 
in  regard  thereto. — Estate  of  Leonls,  188 
Cal.  194,  197,  71  Pac.  171. 

74.  Special  administrator— Is  party  ag- 
grieved by  order  settling  his  account  and 
directing  him  to  pay  balance  in  his  hands 
to  another  person  as  special  administrator. 
— Estate  of  Heaton.  189  Cal.  237,  238,  73  Pao. 
186. 

75.  Sarety  — Has     no    right     of    appeal* 

merely  as  such,  from  Judgment  against 
principle. — Estate  of  McDermott.  127  Cal. 
450.  452.  59  Pac.  788. 

76.  Order  granting  leave  to  intervene  in 
action  made  on  petition  filed  after  Judgment 
in  such  action  by  sureties,  does  not  render 
such  sureties  parties  to  action  so  as  to  en- 
title them  to  appeal  from  Judgment  against 
principal. — Estate  of  McDermott,  127  Cal. 
450,  452,  59  Pac.  783. 

77.  Sareties  on  replevin  bond— Are  ag- 
grieved by  decision  rendered  against  their 
principal,  since  they  are  concluded  by  such 
Judgment. — Coburn  v..  Smart.  63  Cal.  742, 
745. 

.78.  Sureties  on  replevin  bond,  who  have 
sought  to  intervene  and  been  refused,  are 
parties  in  technical  sense,  so  as  to  entitle 
them  to  prosecute  an  appeal  from  Judgment 
against  their  principal.— Coburn  v.  Smart, 
53  Cal.  742,  745.  See  People  v.  Grant,  46 
Cal.  97. 

79.  Trastees  under  will— Bat  who  elaiss 
no  rights  under  it  and  have  presented  no 
claim  against  estate,  are  not  aggrieved  per- 
sons entitled  to  appeal  from  decree  distrib- 
uting funds  to  heir. — Estate  of  Burdlck. 
112  Cal.  387.  896,  44  Pac.  734. 

80.  Trustees  under  will  are  not  parties 
aggrieved  by  order  directing  payment  by 
them  of  fees  for  guardian  ad  litem  for 
minor  heirs  in  proceeding  to  construe  will 
under  which  they  acted. — Goldtree  v. 
Thompson.  83  Cal.  420,  422,  23  Pac.  883.  See 
Adams  v.  Wood.  8  Cal.  306,  315;  Bates  v. 
Ryberg,  40  Cal.  465;  Estate  of  Wright,  49 
Cal.  550;  Rosenberg  v.  Frank,  58  Cal.  887^ 
420. 

81.  TITater-rlghts  —  Jadgment    deflnisgb-. 
IVho  may  appeal. — In  the  case  of  an  action 
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to  establish  the  rights  of  the  plaintiff  to 
the  use  of  the  water  of  a  specified  sprlngTi 
where  a  judgment  declaring  his  rights  in 
and  to  a  portion  of  the  water,  the  same 
being  all  that  he  claimed  to  be  entitled  to, 
an  addition  to  the  Judgment  decreeing  that 
the  defendant  may  take  and  use  upon  his 
own  land  any  water  from  said  spring  in  ex- 
cess of  the  amount  awarded  by  the  judg- 
ment to  the  plaintiff  in  the  action,  the 
plaintiff  is  not  an  "aggrieved  party"  and  for 
that  reason  can  not  prosecute  an  appeal 
from    the    latter    portion    of    the    Judgment 


affecting  interests  to  whfch  he  lays  no 
claim. — Custls  v.  Gehely»  177  Cal.  455,  170 
Pac.  1109. 

82.  TITrlt  of  a— toUincc  Eac  parte  appli«fli- 
tioB. — ^Motion  for  writ  of  assistance,  m&de 
on  ex  parte  application  against  defendant, 
is  not  operative  against  any  other  person 
than  defendant;  and  hence  evidence  on 
which  it  is  based  can  not  affect  parties  tc 
order,  and  they  are  not  aggrieved  so  as  to 
be  entitled  to  appeal,  and  an  appeal  by  per- 
sons not  made  parties  to  the  motion  will  l>e 
dismissed. — Miller  v.  Bate,  56  Cal.  135,   136. 


§  939.  WITHIN  WHAT  TUflZ  APPEAL  MAY  BE  TAKEN.  An  appeal 
may  be  taken  from  any  judgment  or  order  of  a  superior  court  from  which  an 
appeal  lies  under  any  provision  of  this  code,  or  of  any  other  code,  or  under 
any  other  statute,  within  sixty  days  from  the  entry  of  said  judgment  or  order. 
No  appeal,  however,  shall  be  dismissed  on  the  ground  that  it  was  taken  after 
the  rendition  of  such  judgment  or  order  and  before  formal  entry. 

[If  proceedings  for  new  trial  axe  pending.]  If  proceedings  on  motion  for  a 
new  trial  iare  pending,  the  time  for  appeal  from  the  judgment  shall  not  expire 
until  thirty  days  after  entry  in  the  tri^l  court  of  the  order  determining  such 
motion  for  a  new  trial,  or  other  termination  in  the  trial  court  of  the  proceed- 
ings upon  such  motion. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  336  Practice  Act 
as  amended  1869,  Stats,  and  Amdts.  1869,  p.  139;  amendment  approved 
AprU  12,  1880;  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  61;  March  3,  1897, 
Stats,  and  Amdts.  1897,  p.  55;  February  14,  1899,  Stats,  and  Amdts. 
1899»  p.  7;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  172,  held  unconstitutional,  see  history,  §  6  ante;  amendment 
approved  February  28,  1907,  Stats,  and  Amdts.  1907,  p.  60,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  469;  April  24,  1915,  Stots.  and  Amdts.  1916, 
p.  205.    In  effect  August  8,  1915. 


APPEAL— TIME  V7ITHIN  V7HICH  MUST 

BE  TAKEN. 

1-5.  As  to  time  in  which  to  take  an  ap- 
peal. 

6.  Same — Default  judgment. 

7,8.  Same — Time  begins  to  run,  when. 

9.  Same — When  taken  within  time. 

10- 12.  Amendment  of  judgment — Time  runs 
from. 

13, 14.  Appeal    from    judgment  —  Before 
entry. 

16.  Same — Same — Although  taken  after 
judgment  has  been  rendered. 

16.  Same  —  Same  —  Entry  of  judgment 

nunc  pro  tunc. 

17.  Same — Same— Party    against   whom 

no  judgment  has  been  rendered. 

18.  Same — Same — Stipulation  as  to  en- 

try. 

19.  Same — Same — Transcript  must  show 

that  judgment  has  been  entered. 

20.  Same — Motion  for  new  trial  pen(lin«T 

— Jurisdiction  of  trial  court. 

21.  Same — Sixty-day  period — Applica!)le 

to  both  methods  of  appeal. 
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22-30.  Same — Taken  after  time  to  appeal 
has  expired. 

31,32.  Bankruptcy  —  A  judgment  granting 
discharge  in. 

33.  Constitutionality — '  *  Due  process. '  * 

34.  Construction  of  seetion — As  author- 

izing appeal  from  order  dissolving 
attachment. 

35.  Same — Amendment  of  1897 — As  not 

retroactive. 

36-  39.  Same— Amendment  of  1915 — As  to 
time  within  which  appeal  may  be 
taken  from  judgment. 

40.  Same — Pinal  judgment. 

41.  Same — Provision  that  exception   to 

decision  on  ground  that  it  is  not 
supported  by  evidence,  can  not  be 
reviewed. 

42,43.  Same —  ** Verdict  or  decision"— As 
used  in  above  section. 

44.  Death  of  plaintiff  —  Before  exp'ni- 
tion  of  time  within  which  to  ap- 
peal. 

45,  46.  Decree  of  distribution — Of  estate  of 
deceased  person. 

47,  48.  Default  —  Order  refusing  leave  to 
answer  after  judgment  by  default. 
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49.  Discharge  of  debtor  —  Order  dis- 
charging  judgment-debtor  from 
imprisonment. 

50.  Estate  of  deceased  person  —  Admitting 

will  to  probate — Time  for  taking 
appeal  from — Motion  for  new  trial 
pending. 

51.  Expiration  of  time  to  appeal — Service 

of  notice  of  intention  to  move  for 
new  trial — Effect  on  right  of  ap- 
peal. 

52.  Extension  of  time  to  appeal — Pend- 

ing new  trial  proceedings. 

53.  Pinal    judgment  —  Appeal    from  — 

Time  when  limitation  begins  to 
run. 

54.  Injunction — Order  dissolving. 

55.  Interlocutory  decree. 

56.  Interlocutory  judgment  —  In  action 

for  partition. 

57.  Intervention  —  Appeal    from    order 

dismissing  complaint  in. 

58.  Judgment  of  inferior  court — Appeal 

from. 

59.  Mandatory     provisions  —   Statutes 

limiting  time  of  appeal  are  juris- 
dictional and  mandatory. 

60.  Mortgage — Order   of   sale   of  mort- 

gaged premises  to  satisfy  amount 
falling  due  since  rendering  decree. 

61.  Motion  for  new  trial — Appeal  from 

judgment — When  to  be  taken. 

62.  Same — As  to  limitations  of  section 

to  proceedings  regularly  initiated. 

63.  Same  —  Filed    after    expiration    of 

sixty  days  from  entry  of  judgment 
— No  new  trial  proceedings  pend- 
ing. 

64, 65.  New  trial — Appeal  from  order  deny- 
ing motion  for. 

66.  Same — Both  bond  and  notice  must 
be  given  and  filed  within  sixty 
days. 

67-  69.  Votice  of  appeal — In  general. 

80.  Same — In  will  contest  —  New  trial 
action  pending  —  Time  within 
which  notice  to  be  filed. 

81-  87.  Kotiee  of  entry  of  judgment — Neces- 
sity for  to  set  running  limitation 
of  appeal. 

88-  90.  Same — Written  notice  necessary. 

91.  Notice  of  intention — ^Failure  to  sig^n 

— ^Defect  not  jurisdictionaL 

92.  Same — Signature  by  attorney  other 

than  one  of  record — Waiver  of  ob- 
jection. 

93.  Order  admitting  will   to   probate — 

New  trial  pending  —  Time  for 
taking  appeal. 

94.  Order  denying  motion  to  recall  exe- 

cution— Time  of  appeal — Dismis- 
sal. 

95.  Order  denying  new  trial  —  Time  of 

appeal  —  Effect  of  statute — Con- 
struction. 
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96.  Same — Same— Pendency  of  proceed- 
ings for  new  trial — Effect  of. 

97-99.  Same  —  Same  —  Subsequent  appeal 
from  judgment — Review  of  new 
trial  order. 

100.  Practice — Dismissal. 

101.  Probate  of  will — Order  denying. 

102.  Same — Revocation  of. 

103.  Receiver — Order  approving  account 
of. 

104.  Same— Order  settling  account  of  re- 
ceiver, and  directing  plaintiff  to 
pay  receiver  his  compensation. 

105-107.  Rendition  of  judgment  —  Means 
either  announcement  from  bench 
entered. 

108.  Statement  on  motion  for  new  trial — 
Striking  out. 

109.  Sufficiency  of  evidence — Absence  of 
motion  for  new  trial — Review  of, 
on  appeal. 

110.  Same — Can  not  be  considered  on  ap- 
peal from  judgment,  when. 

111.  Same — Same— Though  within  sixty 
days  after  its  final  entry. 

112.  Same — Same — Though  evidence  and 
specifications  are  set  forth. 

113.  Same — Same — Such  appeal  must  be 
considered  and  determined  on 
judgment-roll  alone. 

114.  Same — Account  of  administrator. 

115.  Same — Bill  of  exceptions  can  not  be 
used,  when. 

116.  Same  —  Bill  of  exceptions  may  be 
looked  into,  for  what  purpose. 

117.  Same — ^Election  contests,  judgments 
in,  are  governed  by  what. 

118.  Same — ^Exception  to  entry  of  judg- 
ment against  executors  on  ground 
that  no  claim  had  been  presented. 

119.  Same — Exception  that  judgment  is 
not  sustained  by  evidence. 

120.  Same — Filing  of  undertaking. 

121.  Same  —  Homestead  —  Report  of  ap- 
praisers. 

122.  Same  —  Motion  —  Evidence  used  on 
hearing  motion  to  strike  out  com- 
plaint. 

123.  Same — New  trial. 

124.  Same — Nonsuit. 

125.  Same — Refusal  to  admit  and  take 
into  consideration  proper  evidence. 

126, 127.  Same — Time    to    appeal — Begins    to 
run  from  time  of  actual  entry. 

128.  Same — Judgment  is  entered,  when. 

129.  Same — Ministerial  act  of  clerk  in 
compiling  judgment-roll. 

130.  Same — Notice  of  rendition  of  judg- 
ment is  not  required. 

131.  Same — ^Order  granting  new  trial  does 
not  extend  running  of  limitation 
of  time  to  appeal  from  judgment. 
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132.  Service  before  entry  —  Piling  after 

entry. 

133.  Time   for   appeal — Can   not   be   en- 

larged by  supreme  court. 

134.  Undertaking  —  Need    not    be    given 

within  time  limited. 

135.  Vacating    sale  —  Appeal    from    an 

order. 

136.  Writ  of  assistance — Order  vacating. 

See,  ante,  §  936  and  note. 

1.  A  a  to  time  in  which  to  take  an  appeal. 

— Where  in  fact  a  final  Judgment  was  en- 
tered although  it  was  styled  an  interlocu- 
tory judgment  or  decree,  the  appellate 
court  may  consider  the  appeal,  only  from 
the  fact  that  It  was  really  a  final  Judgment, 
for  the  statute  does  not  permit  an  appeal 
from  an  Interlocutory  Judgment  except  in 
the  cases  specified  herein. — Fay  v.  Fay,  165 
Oal.  469,  132  Pac.  1040. 

2.  An  appeal  from  a  Judgment,  taken 
more  than  six  montlia  after  entry,  can  not 
be  considered. — Moyer  v.  De  Witt,  166  Cal. 
780,  135  Pac.  1126;  Stanwood  v.  Carson.  169 
Cal.  640.  147  Pac.  562. 

See,  also.  par.  22-30,  this  note. 

3.  An  appeal  from  a  Judgment  must  be 
dismissed  on  the  ground  that  it  was  not 
taken  within  the  time  allowed  by  law.  where 
the  notice  of  appeal  was  not  filed  until  two 
days  after  the  expiration  of  the  thirty-day 
period  immediately  following  the  expira- 
tion of  the  three-month  period  allowed  by 
the  statute  for  the  determination  of  the 
motion  for  new  trial. — Lancel  v.  Postleth- 
waite,  172  Cal.  326,  156  Pac.  486. 

4.  On  an  appeal  from  a  Judgment  taken 
within  sixty  days,  the  sufficiency  of  the 
evidence  may  be  considered  as  w^ell  as  the 
alleged  errors  of  law  occurring  at  the  trial. 
— Vore  v.  Ephraim,  178  Cal.  245,  159  Pac. 
719. 

6.  An  appeal  taken  from  a  Judgment  en- 
tered on  motion  against  the  surety  on  an 
undertaking  on  appeal  is  too  late,  and  must 
be  dismissed,  where  the  notice  of  appeal 
was  not  filed  within  sixty  days  after  the 
entry  of  the  Judgment,  regardless  of  the 
fact  that  such  notice  was  filed  within  thirty 
days  after  the  termination  in  the  trial 
court  of  proceedings  on  motion  for  new 
trial. — Gray  v.  Cotton,  174  Cal.  256,  162  Pac. 
1019. 

0.  Same— Defaalt  Judgment. — An  appeal 
taken  from  a  Judgment  entered  upon  de- 
fault six  months  prior  to  the  date  of  the 
taking  of  the  appeal  is  abortive. — Snyder 
V.  Miller,  29  Cal.  App.   566.  157   Pac.  22. 

7.  Same— Time  beslna  to  run  ^hen. — The 

time  to  appeal  begins  to  run  from  the  date 
of  the  entry  of  Judgment. — Bates  v.  Ran- 
some-Crummey  Co.,  42  Cal.  App.  699,  184 
Pac.  39. 

See  pars.  53,  126,  this  note. 

8.  Notice  of  entry  of  Judgment  neces- 
sary to  set  running  the  sixty-day  period  or 
other  period  of  limitation  within  the  statu- 


tory period  of  limitation. — ^Hartfield  v.  A.I- 
derete.  25  Cal.  App.  732,  145  Pac.  146. 

9.  Same  —  When    taken     within    tlme.^^^ 

Where  a  Judgment  was  entered  in  the  su- 
perior court  on  December  16,  and  an  order 
denying  a  motion  for  new  trial  was  en- 
tered on  February  10  of  the  following  year 
an  appeal  from  the  Judgment  taken  on. 
March  13,  following  denial  of  the  motion 
for  new  trial  was  one  day  too  late,  under 
the  provisions  of  the  above  section,  limiting 
the  time  for  appeal  to  thirty  days  after  the 
entry  in  the  trial  court  of  the  order  deny- 
ing a  motion  for  a  new  trial. — Spotton  v, 
Superior  Court.  177  Cal.  719.  171  Pac.  801. 

10.  Amendment  of  Jndirment^-Tlme  rums 
from. — Where  defendant  could  not  have 
taken  appeal  from  Judgment  as  rendered  tie 
was  entitled  to  take  appeal  within  statu- 
tory time  after  amendment  of  Judgment: 
thus  where  name  of  defendant  was  omitted 
from  Judgment,   he  was   entitled   to  appeal 

(Within  statutory  time  after  insertion  of  his 
name. — Spencer  v.  Troutt,  133  Cal.  605,  65 
Pac.  1083. 

11.  Appeal  from  Judgment  taken  within 
six  months  from  entry  of  amended  Juder- 
ment  is  in  time,  though  taken  more  than  six 
months  after  original  Judgment  had  been 
entered.  The  date  of  amendment  is  true 
date  of  entry. — Hayes  v.  Silver  Creek  &  I*. 
L.  &  W.  Co.,  136  Cal.  238,  239,  68  Pac.  704. 

12.  Appeal  from  an  amended  Judgment  In 
probate  proceedings  may  be  taken  within 
sixty  days,  though  sixty  days  have  elapsed 
since  original  Judgment  was  entered. — Es- 
tate of  Potter,  141  Cal.  350,  351,  74  Pac.  986. 

18.     Appeal  front  JndKment^Before  enrry 

of  Judgment  is  premature,  and  will  be  dis- 
missed.— Thomas  v.  Anderson,  55  Cal.  43.  45; 
Schroder    v.   Schmidt.    71    Cal.    399,    12    Pac. 
302;  Tyrrell  v.  Baldwin,  72  Cal.  192,  193.   ly 
Pac.  475;  Home  of  Inebriates  v.  Kaplan,   84 
Cal.  486,  488,  24  Pac.  119;  People  ex  rel.  Love 
V.  Center,  66  Cal.  661,  567,  5  Pac.  263,  6  Pac 
481;   KImple  v.  Conway,   69  Cal.  71,  10  Pac 
189;  Brady  v.  Burke,  90  Cal.  1,  5,  27  Pac.  52 
McHugh    V.    Adklns,    117    Cal.    228,    49    Pac 
2;  Bell  v.  Staacke,  137  Cal.  307,  70  Pac.  171; 
Estate    of   More.    143   Cal.    493,    495,   77    Pac. 
407. 

Am  to  111  Ins  after  entry  savlncr  from  beUis' 
premature,  see  par.  132,  this  note. 

14.  Appeal  taken  from  final  Judgment 
before  its  entry  is  premature,  as  time  within 
which  an  appeal  may  be  taken  from  Qnal 
Judgment  does  not  begin  to  run  until  en- 
try of  Judgment. — ^More  v.  Miller,  6  Cal. 
Unrep.  78,  53  Pac.  1077,  6  Cal.  Unrep.  110,  54 
Pac.  263. 

15.  Same-^Same-^Althooffh  taken  after 
Judgment  liaa  been  rendered. — ^Thomas  v. 
Anderson,  55  Cal.  43,  45;  McHugh  v.  Adkins. 
117  Cal.  228,  49  Pac.  2. 

16.  Same— Same-— Rntry  of  JndirsBent  naae 
pro  tunc  as  of  former  date  does  not  affect 
time  in  which  to  appeal,  and  hence  an  ap- 
peal taken  before  actual  entry  is  premature. 
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though  after  date  of  such  nunc  pro  tune 
entry. — Coon  v.  Grand  Lodgre.  76  Cal.  354,  18 
Pac  384. 


17.  Sante— -Same^Party  a^alaat  vvhom  no 
JodsMeat  kaa  beca  readered  is  not  entitled 
to  appeal  from  Judgment,  nor  from  order 
refuslnsT  to  set  aside  Judgment  by  default, 
as  an  appeal  by  him  is  premature. — Scot- 
land V.  East  Branch  M.  Co.,  56  Cal.  625,  626. 


1&  Same— Saaie— -StlpalatloB  aa  to  ea- 
trj4 — Recital  in  notice  of  appeal  and  ac- 
knowledgment of  service  thereof,  and  use 
of  word  "entered"  in  making  objection  to 
decree  of  distribution  in  bill  of  exceptions 
do  not  amount  to  stipulation  that  decree 
bad  been  entered  so  as  to  authorize  appeal. 
— EsUte  of  More.  143  Cal.  493,  495,  77  Pac. 
407. 


It.  Saaic— Saate— Traaaerlpt  atowt  show 
tkat  ladiraaeat  has  been  catered,  or  appeal 
from  Judgment  of  nonsuit  will  be  dismissed. 
—Granger  v.  Richards.  126  Cal.  635,  636,  59 
Pac.  118. 

29.  Saaie— Motion  for  aew  trial  pendias 
-^nrladlction  of  trial  eonrt. — An  appeal 
taken  from  a  Judgment  does  not  operate  to 
devest  the  trial  court  of  power  to  entertain 
and  determine  a  motion  for  a  new  trial  in 
the  matter  in  which  the  Judgment  was 
Klven,  regardless  of  whether  or  not  sepa- 
rate apperal  from  the  order  is  expressly  au- 
thorised by  statute. — Estate  of  Waters,  181 
Cal.  584,  185  Pac.  951. 


21.  Same  ^  Sixty-day  period— Applicable 
te  both  netbods  of  appeal. — The  provision 
in  the  first  sentence  of  the  above  section, 
to  the  effect  that  an  exception  to  a  decision 
upon  the  ground  that  it  is  not  supported  by 
the  evidence  may  be  considered  upon  an 
appeal  from  the  Judgment,  when  such  ap- 
peal Is  taken  within  sixty  days  from  the 
entry  thereof,  applies  alike  to  appeals  taken 
under  the  old  and  also  under  the  new  and 
alternative  method  of  appeal. — Fisher  v. 
Oliver,  174  Cal.  781,  164  Pac.  800. 

22.  Sane— Taken    after    time    to    appeal 

had  ezpircil  can  not  be  considered,  and  must 
be  dismissed. — Gray  v.  Palmer.  28  Cal.  416, 
417,  419;  Bates  v.  Gage,  49  Cal.  126,  128; 
Vol!  V.  Hollis,  60  Cal.  569,  572;  Gray  v.  Win- 
der. 77  Cal.  525,  526,  20  Pac.  47;  Mattingly  v. 
Pennie.  105  Cal.  514,  524,  45  Am.  St.  Rep.  87. 
19  Pac.  200;  Henry  v.  Merguire.  Ill  Cal.  1, 
2,  43  Pac.  S87;  Sutter  v.  Tisdale,  128  Cal. 
180.  60  Pac.  757;  Hunter  v.  Milam,  133  Cal. 
Ml,  602,  65  Pac.  1079;  Moyer  v.  De  Witt.  166 
CaL  780,  136  Pac.  1186;  Stanwood  v.  Carson, 
169  Cal.  640.  147  Pac.  562. 

As  to  wkea  time  begins  to  rnn,  see  pars. 
7-9.  this  note. 

23.  Appeal  from  Judgment  not  taken 
within  statutory  time  can  not  be  considered. 
—Contra  Costa  Co.  v.  Soto,  138  Cal.  57,  69,  70 
Pac  1019. 

24.  Appeal  from  Judgment  can  not  be  en- 
tertained when  taken  more  than  two  years 
after  rendition  of  Judgment. — Houser  &  H. 


M.  Co.  v.  Hargrove,  129  Cal.  90,  91,  61  Pac. 
660. 

25.  Appeal  from  Judgment  taken  more 
than  one  year  after  its  entry  must  be  dis- 
missed.— ^United  States  v.  Crooks,  116  Cal. 
43,  44,  47  Pac.  870. 

26.  Appeal  from  order  not  perfected  un- 
til after  lapse  of  one  year  from  rendition 
of  Judgment  is  ineffectual,  and  must  be 
dismissed. — Cox  v.  Odell,  1  Cal.  App.  682.  82 
Pac.  1086. 

27.  Appeal  from  Judgment  not  taken 
within  six  months  must  be  dismissed. — 
Calkins  v.  Howard,  2  Cal.  App.  233,  83  Pac. 
280. 

28.  Where  notice  of  appeal  was  not  given 
within  six  months  after  entry  of  Judgment, 
appeal  can  not  be  considered. — ^McGorray  v. 
Stockton  Sav.  &  L.  Soc,  131  Cal.  321,  325, 
63  Pac.  479;  McDonald  v.  Lee,  132  Cal.  252, 
253,  64  Pac.  250. 

29.  Judgment  is  not  open  to  review  on 
appeal  not  taken  within  six  months  after  its 
entry. — Begbie  v.  Begbie,  128  Cal.  154,  155, 
49  L.  R.  A.  141,  60  Pac.  667. 

30.  Appeal  from  Judgment  not  having 
been  taken  within  six  months  after  its  en- 
try can  not  be  considered. — Moore  v.  Doug- 
lass, 132  Cal.  399,  400,  64  Pac.  705. 

31.  Bankrnptey  — A  Judgment  granting 
diachanre  la  bankruptcy  proceedings  may 
be  appealed  from  within  twelve  months. — 
Kohlman  v.  Wright,  6  Cal.  230.  231.  See 
Sullivan  V.  Washington  Mfg.  Co.,  139  Cal. 
257,  259,  72  Pac.  992. 

32.  Order  granting  or  refusing  to  grant 
application  of  •Insolvent  for  final  discharge 
discussed  as  to  whether  It  comes  within  the 
provisions  of  this  subdivision  so  that  an  ap- 
peal must  be  taken  within  sixty  days. — 
Sullivan  v.  Washburn  Mfg.  Co.,  139  Cal. 
257.  259,  72  Pac.  992.  See  Kohlman  v. 
Wright,  6  Cal.  230. 

83.     Conatltntlonalltr  —  "Dve     proeeaa.** — 

The  section  is  not  unconstitutional  as  a 
denial  of  due  process  in  making  no  provi- 
sion for  a  new  trial  motion  after  time  for 
appeal  from  Judgment  has  expired. — Bates 
v.  Ransome-Crummey  Co.,  42  Cal.  App.  699, 
184  Pac.  39. 

34.  Conatmctlon  of  seetlon-^Aa  author* 
lalag  appeal  from  order  dlasolvlag  attaeb- 
meat  within  sixty  days  whether  appellant 
takes  steps  to  preserve  lien  of  attachment 
or  not. — Flagg  v.  Puterbaugh,  101  Cal.  583, 
584,  36  Pac.  95. 

8S.  Same— 'Ameadment  of  1887— Aa  not 
retroactive. — The  amendment  of  1897,  limit- 
ing time  in  which  to  appeal  from  Judg- 
ment to  six  months,  was  not  retroactive, 
and  does  not  govern  appeals  from  Judg- 
ments entered  before  it  took  effect. — ^Pig- 
naz  v.  Burnett,  119  Cal.  157.  169,  51  Pac.  48; 
Melde  v.  Reynolds,  120  Cal.  234,  236,  62  Pac. 
491. 


88.     Same— Amended  of  191S— As  to  time 
wltbln    wblcb   appeal    may    be    takea    from 
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Jad^ment. — The  time  Tvfthin  which  an  ap- 
peal may  be  taken  from  a  juderment  was 
extended,  as  provided  in  above  section, 
a«  amended  in  the  year  1915,  to  enable  a 
party  to  have  reviewed  on  such  appeal  the 
failure  or  refusal  of  the  trial  court  to  srrant 
his  motion  for  a  new  trial,  amendments  of 
our  laws  in  other  respects  made  at  the  same 
time  havlner  the  effect  of  abolishing:  the 
rig^ht  of  appeal  from  an  order  denying:  a 
new  trial  which  theretofore  existed. — Ltan- 
cel  V.  Postlethwaite,  172  Cal.  826,  166  Pac. 
486. 

37.  Procecdingrs  on  a  motion  for  a  new 
trial  are  "terminated  In  the  trial  court" 
within  the  meaning  of  above  section,  where 
the  last  day  of  the  three  months  within 
which  an  order  determining:  the  motion  for 
a  new  trial  could  leg:ally  have  been  made 
fell  upon  a  Saturday,  as  the  provision  of 
section  12,  ante,  that  in  computing:  time  the 
"last  day"  is  to  be  excluded  when  such  day 
is  a  "holiday/'  contemplates  that  the  whole 
of  such  day  be  a  holiday,  and  not  a  portion 
thereof,  which  Saturday  is  declared  to  be 
by  section  10,  ante. — Lancel  v.  Postleth- 
waite, 172  Cal.  326,  156  Pac.  486. 

38.  This  section  as  amended  in  1915  does 
not  enlarg:e  the  rig:ht  of  a  party  to  appeal 
in  cases  other  than  those  specified  in  sec- 
tion 968,  post. — Hester  v.  McMullan,  29  Cal. 
App.  664,  157  Pac.  521. 

39.  An  order  grranting  a  motion  for  a 
nonsuit  althoug:h  not  followed  by  a  formal 
order  of  dismissal  is  a  final  Judgrment  within 
the  meaning  of  this  section. — Commins  v. 
Guaranty  Oil  Co.,  29  Cal.  App.  139,  154  Pac. 
882. 

40.  Same— FiBal  Jndsaneiit  is  one  which 
finally  disposes  of  rights  of  all  of  parties  to 
action. — Nolan  v.  Smith,  137  Cal.  360,  361,  70 
Pac.  166.  See  Stockton  Combined  Har- 
vester ft  Agricultural  Works  v.  Glenn's 
Falls  Ins.  Co.,  98  Cal.  557,  577,  33  Pac.  638. 

41.  game  ProTfaito»  that  exception  to 
declaion  on  ground  that  It  la  not  supported 
by  evldencct  can  not  be  reviewed  unless  ap- 
peal is  taken  within  sixty  days  after  rendi- 
tion of  Judgment,  does  not  change  time 
within  which  appeal  must  be  taken,  but  is 
limitation  on  matters  which  may  be  con- 
sidered on  appeal. — McHugh  v.  Adklns,  117 
Cal.  228,  49  Pac.  2. 

42.  Same  —  <<Verdlct  or  decision**  —  Am 
vMed  In  above  section,  refers  to  statement 
of  fact  found  and  conclusions  of  law  men- 
tioned In  section  633,  ante,  exclusive  of  in- 
termediate orders  and  decisions  which  may 
be  reviewed  on  appeal  from  final  Judgment, 
and  as  to  which  no  written  findings  are  re- 
quired.— Clifford  V.  Allman,  84  Cal.  528,  632, 
24  Pac.  292. 

48.     Comparei   Convey  v.  Hale,  49  Cal.  555. 

44.  Death  of  plalntlll— Before  expiration 
of  time  within  ^vhlch  to  appeal,  and  failure 
of  administrator  to  be  appointed  upon  whom 
notice  of  appeal  could  be  served,  did  not 
prevent  running  of  limitation  of  time  within 


which  to  appeal. — Williams  v.  Long,  130 
Cal.  58,  58,  30  Am.  St  Rep.  68,  61  Pac  164. 

40.  Decree  of  diatribvtion— Of  •mtmte  of 
deceased  person  was  not  entered  until  en- 
tered at  length  in  minute-book  of  court  so 
as  to  authorise  appeal,  and  hence  appeal 
taken  before  such  entry  is  premature. — Es- 
tate of  Pearsons,  119  Cal.  27,  88,  60  Pac 
929. 

46.  Appeal  from  decree  of  dlstributioxi,  or 
from  final  discharge  of  administratrix, 
taken  more  than  sixty  days  after  their  en- 
try, must  be  dismissed. — Estate  of  Campbell, 
141  Cal.  72,  73,  74  Pac.  650. 

47.  Defaalt^^rder  refusing  leave  to  an- 
RYTcr  after  Judgment  by  defavlt  is  not  final 

Judgment  or  an  order  made  after  final  Judg- 
ment, and  hence  an  appeal  not  taken  witliin 
sixty  days  from  date  of  such  order  must  be 
dismissed. — Doyle  v.  Republic  Ll  I.  Co.,  125 
Cal.  16,  16,  57  Pac.  667.  See  Harper  v.  Hil- 
dreth,  99  Cal.  265,  33  Pac.  1103. 

48.  Order  refusing  to  set  aside  and  va- 
cate Judgment  must  be  appealed  within 
sixty  days  from  entry  of  order. — ^McCourt- 
ney  v.  Fortune,  42  Cal.  387,  890. 

49.  Diflchnrge  of  dehtoi^-^rder  dlacharx- 
Ing  Jvdgntent-debtor  from  Imprisonment    is 

special  order  after  Judgment,  though  mside 
by  another  court,  which  was  authorized  to 
take  Jurisdiction  of  such  proceedings,  auid 
hence  appeal  must  be  taken  within  sixty 
days. — Wells  F.  A  Co.  v.  Anthony,  36  Cal. 
696,  698. 


BO.     Elstate    of    deceased    pei 
ting  will  to  probate— Time  for  taking  m^^ 
peal  from^Motlon  for  new  trial  pending. — 

Under  the  provisions  of  the  above  section 
where  an  appeal  from  a  judgment  or  ap- 
pealable order  to  be  taken  to  the  superior 
court  within  sixty  days  from  the  date  of  the 
entry  of  the  Judgment  or  order,  but  provid- 
ing that  in  case  of  proceedings  for  a  ne-w 
trial  pending,  the  time  for  appeal  shall  not 
expire  until  thirty  days  after  entry  in  the 
trial  court  of  the  order  determining  the 
motion  for  new  trial,  or  other  termination 
in  the  trial  court  of  the  proceedings,  upon 
such  motion,  the  filing  of  a  notice  of  in- 
tention to  move  for  a  new  trial,  within  the 
legal  time  allowed  therefor,  stays  a  "pro- 
ceeding on  motion  for  a  new  trial*'  which 
remains  "pending"  until  finally  disposed  of 
by  the  qourt  or  by  operation  of  law;  con- 
sequently allowing  order  admitting  a  ivill 
to  probate  was  entered  on  November  7,  and 
a  notice  of  intention  to  move  for  new  trial 
was  filed  on  November  20,  that  proceeding? 
remained  pending  until  February  10  of  the 
following  year  when  it  was  denied  by  oper- 
ation of  law,  and  an  appeal  from  the  order 
admitting  t^e  will  to  probate  which  was 
taken  on  March  8  of  the  latter  year,  was 
in  time,  although  no  further  steps  had  been 
taken  in  the  proceedings  for  a  new  trial  for 
three  months  after  the  service  of  the  notice 
of  intention. — Estate  of  Bergland,  177  Cal. 
227,  170  Pac.  400. 
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n.    KsvfaratioB  of  time  to  appeal— Service       Judsrment    between    original    parties. — ^More 


•f  aetieo  of  lateatloa  to  atoTe  for  aew  trial 
—Effect  on  riffht  of  appeal. — The  provl- 
liona  of  the  above  section  and  of  sections 
(59,  ante,  and  941b,  post,  do  not  authorize 
a  party  whose  rigrht  of  appeal  from  a  Judg- 
ment has  expired,  to  revive  that  right  of 
appeal  by  subsequently  giving  notice  of  In- 
tention to  move  for  a  new  trial. — Pacific 
Light  &  Power  Co.  v.  Kauffman,  39  Cal. 
App.  499,  179  Pac.  452. 

SI,  EztenaioB  of  time  to  appeal-^Pcttdlair 
Bcw  trial  proeeedlaffs« — ^Under  the  provi- 
sions of  the  above  section  the  sixty-day 
limit  of  time  for  appealing  from  a  Judgment 
can  not  be  extended,  except  by  the  pendency 
of  proceedings  on  motion  for  a  new  trial,  as 
therein  provided. — ^Leake  v.  City  of  Venice, 
43  Cal.  App.  668,  185  Pac.  424. 

58.  Fteal  Jadsmeat— ^Appeal  from  TTIme 
wkea  limitation  begins  to  ran. — ^Under  the 
provisions  of  the  above  section  and  section 
Mlb.  post,  an  appeal  from  a  final  Judgment 
must  be  taken  within  sixty  day«  from  the 
entry  of  Judgment,  but  in  those  cases  in 
wliich  a  motion  for  a  new  trial  is  pending, 
tlie  time  for  appeal  from  the  Judgment  does 
not  expire  until  thirty  days  after  entry  in 
the  trial  court  of  the  order  determining 
sach  motion  for  a  new  trial,  or  there  is 
other  termination  in  the  trial  court  of  the 
proceedings  upon  such  motion. — Whiting- 
Mead  Commercial  Co.  v.  Bayside  Land  Co., 
178  Cal.  98,  172  Pac.  698. 

As  to  ivhea  Ilailtatloa  beslaa  to  ma  oa 
ttaie  to  appeal*  see  pars.  7,  8,  this  note. 

M.  lajaactloa— Order  disaolvlag  Injunc- 
tion can  not  be  reviewed  on  appeal  where 
Appeal  from  order  was  not  taken  until  more 
than  sixty  days  had  elapsed. — Barham  v. 
Hostetter,  67  Cal.  272.  273,  7  Pac.  689.  See 
McCourtney  v.  Fortune,  42  Cal.  387. 

58k  latcrlocatory  decree,  that  certain 
heirs  were  not  entitled  to  any  relief  in  an 
action  to  have  distributee  of  an  estate  de- 
clared trustee,  in  their  favor,  became  final 
and  conclusive  as  to  rights  of  parties  before 
it  when  not  appealed  from  within  sixty 
days. — Quirk  v.  Rooney,  130  Cal.  505,  509, 
(S  Pac  825.  See  Liorenz  v.  Jacobs,  53  Cal. 
-  ■• 

M,  latcriocvtory  Jadnrmeat  ^  la  actloa 
ter  partltloa  must  be  appealed  from  within 
(iity  days  after  order  is  made  and  entered 
in  minutes  of  court  or  filed  with  clerk;  and 
hence  whore  appeal  is  not  taken  within 
■uch  time  it  will  be  dismissed. — Regan  v. 
2fcHahon.  48  Cal.  625.  626;  Watson  v.  Sutro, 
77  CaL  609.  20  Pac.  88;  Bartlett  v.  Mackey, 
U«  Cal.  181,  62  Pac.  482;  Dore  v.  Klumpke, 
HO  CaL  866,  73  Pac.  1064. 

57.  laterveatioa— Appeal  from  order  dls- 
■tealac  oomplalat  la  intervention  for  want 
of  interest  taken  more  than  one  year  after 
rendition  of  such  order,  is  not  in  time,  since 
time  for  appeal  begins  from  date  of  such 
order  and    not   from    time   of   rendition    of 


V.  Miller,  6  Cal.  Unrep.  78,  110,  53  Pac.  1077. 

68.  Jad^meat  of  laferlor  covrt— Appeal 
from  Judgment  of  county  court,  rendered  on 
appeal  from  Justices'  court,  taken  more 
than  ninety  days  after  rendition  of  Judg- 
ment does  not  give  supreme  court  Juris- 
diction.— Dooling  V.  Moore,  20  Cal.  142,  143. 

B9.  Maadatory  provlaloaa— -Statotea  IIbl- 
Itlaff  time  of  appeal  are  Jarlsdlctloaal  and 
maadatory,  and  in  absence  of  express  au- 
thorization in  statute  itself,  court  has  no 
power  to  extend  time  for  taking  appeal  or 
to  relieve  appellant  from  effect  of  misfor- 
tune, accident,  surprise,  or  mistake,  and  no 
such  authorization  is  found  in  statutes  of 
this  state.— Williams  v.  Long,  180  Cal.  58, 
59.  80  Am.  St.  Rep.  68,  62  Pac  64. 

60.  Mortgage— Order  of  aale  of  mort- 
Ka^ed  premisea  to  aatlafy  amovnt  fallea  dae 
•lace  renderlas  decree  of  foreclosure,  being 
an  order  after  Judgment,  must  be  appealed 
within  sixty  days. — Byrne  v.  Hoag,  126  Cal. 
283,  287,  58  Pac.  688. 

61.  Motion  for  new  trial— Appeal  from 
Jndgment— IVhea  to  be  takea* — Under  the 
provisions  of  the  above  section  where  pro- 
ceedings on  motion  for  a  new  trial  are 
Initiated  by  a  proper  notice,  the  time  for 
taking  an  appeal  from  the  Judgment  ex- 
pires thirty  days  after  entry  in  the  trial 
court  of  the  order  determining  such  mo- 
tion.— ^Nave  V.  Taugher,  —  Cal.  App.  — ^,193 
Pac.  508. 

da.  Samo— Aa  to  Ilmltatlona  of  acctloa  to 
proceedla^a  revalarly  laltlatcd« — The  pro- 
visions of  the  above  section  cm  to  the  time 
for  appeal  when  new  trial  motion  is  pend- 
ing, are  limited  to  cases  where  Hew  trial 
proceedings  have  been  regularly  initiated. 
— In  re  Nutts  Bstate,  180  Cal.  419,  181  Pac. 
661. 

6S.  Same— Filed  after  ezplratloa  of  sixty 
days  from  eatry  of  Jadfraseat— No  new  trial 
proceedlaga  peadlag^ — ^Under  the  provisions 
of  the  above  section  extending  the  time 
for  appeal  from  Judgment  "if  proceedings 
on  motion  for  a  new  trial  are  penddng" 
has  no  application  in  a  case  in  which  no 
motion  for  a  new  trial  has  been  made  and 
no  proceedings  on  that  motion  are  pending, 
and  where  the  notice  of  appeal  is  not  given 
within  sixty  days  from  the  date  of  the  en- 
try of  the  Judgment,  and  within  which  an 
appeal  may  be  taken  from  such  Judgment, 
in  the  absence  of  new  trial  proceedings,  the 
right  to  appeal  from  the  Judgment  is  for- 
ever lost. — Ransome-Crummey  Co.  v.  Beggs. 
185  Cal.  279,  196  Pac.  487,  approving  and 
following  the  doctrine  in  Pacific  Light  &. 
Power  Corp.  v.  Kauffman,  39  Cal.  App.  499. 
179  Pac.  452;  Bates  v.  Ransome-Crummey 
Co.,  42  Cal.  App.  699,  184  Pac.  89. 

64,  NcTV  trial— Appeal  from  order  deay- 
lag  motloB  for,  taken  within  sixty  days 
after  order  was  made,  is  within  time  pre- 
scribed, and  hence  will  not  be  dism'Issed.-^ 
Schroder  v.  Schmidt,  71  Cal.  899,  400,  12  Pac. 
302. 
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A«  to  amendment  of  1915  rendering  orders 
denylns  motions  for  new  trial  non-appeal- 
able orders,  see,  ante,  S  936,  note  par.  3; 
also,  post,  §  963  and  note. 

65.  Order  grrantingr  or  refusing:  new  trial, 
appeal  from  not  taken  within  sixty  days 
after  order  is  made  and  entered  in  minutes 
of  court,  will  be  dismissed,  as  court  has  no 
Jurisdiction  to  hear  appeal. — Esrey  v.  South- 
ern Pac.  Co.,  4  Cal.  Unrep.  402,  35  Pac.  310; 
McDonald  v.  Lee,  132  Cal.  252,  253,  64  Pac. 
250.  See  Peck  v.  Courtis,  31  Cal.  207,  208; 
Brown  v.  Qreen,  65  Cal.  221,  3  Pac.  811. 

68.  Same-^Both  bond  and  notice  mast  be 
arlven  and  filed  within  sixty  days  to  con- 
stitute valid  appeal  from  order  denying  new 
trial. — Holcomb  v.  Sawyer,  51  Cal.  417. 

•7.  Notice  of  appeal— In  areneral. — A  no- 
tice of  appeal,  filed  two  days  before  the  ex- 
piration of  six  months  from  the  entry  of  the 
Judgment,  Is  not  too  late  under  section 
941b,  post,  when  no  notice  of  entry  of 
Judgment  has  actually  been  served  upon 
the  attorneys  of  the  appellant,  notwith- 
standing the  previous  service  by  the  appel- 
lant of  his  notice  of  appeal  upon  the  at- 
torneys for  the  respondent. — Title  Ins.  & 
Trust  Co.  V.  California  Development  Co., 
168  Cal.  397,  143  Pac.  728. 

68.  A  party  who  serves  a  notice  that  the 
appeals  from  an  entered  Judgrment  thereby 
gives  convincing  evidence  that  he  has 
knowledge  of  the  entry  of  the  Judgment, 
and  knowledge  for  some  purposes  is 
synonymous  with  notice.  However,  section 
941b,  post  does  not  provide  that  an  appeal 
must  be  taken  within  sixty  days  after  notice 
of  the  entry  of  the  Judgment  or  order,  but 
that  the  sixty  days  for  taking  an  appeal  run 
from  and  after  "notice  of  entry  .  .  .  has 
been  served  upon  the  attorneys  of  record"; 
and  this  implies  that  the  notice  contem- 
plated is  necessarily  a  notice  in  writing 
which  may  be  served  In  the  ordinary  man- 
ner of  serving  a  writing. — ^Tltle  Ins.  & 
Trust  Co.  V.  California  Development  Co., 
168  Cal.  397,  143  Pac.  728. 

69.  A  written  notice  given  by  an  Inter- 
vener In  an  action,  and  addressed  to  the 
clerk  of  the  court  and  to  all  the  parties, 
directing  them  to  take  notice  of  an  appeal 
from  certain  parts  of  the  Judgment  ren- 
dered on  a  named  date  and  thereafter  en- 
tered, and  served  upon  the  attorneys  for  the 
other  appellants  more  than  sixty  days  prior 
to  the  filing  of  their  notice  of  appeal,  Is 
suflflcient  notice  that  Judgment  has  been  en- 
tered.— Title  Ins.  &  Trust  Co.  v.  California 
Development  Co..  168  Cal.  397,  143  Pac.  723. 

70.  It  is  Immaterial  that  such  notice  was 
not  Intended,  primarily,  for  the  purpose  of 
shortening  the  time  within  which  the  party 
served  might  appeal.  Section  941b,  post, 
gives  him  sixty  days  after  he  has  been 
served  with  notice  of  the  entry  of  the 
Judgment,  and  the  purpose  of  the  enact- 
ment is  that  the  full  period  of  six  months 
shall  be  allowed,  unless  knowledge  of  entry 
is  brought  home  to  the  party  by  service  of 


a  notice  in  writing  stating  the  fact  of  such 
entry.  If  he  is  served  with  such  notice,  this 
purpose  is  fulfilled. — Title  Ins.  &  Trust  Co. 
V.  California  Development  Co.,  168  Cal.  897, 
143  Pac.  723. 

71.  But  in  order  to  escape  the  necessity 
of  serving  notice  of  appeal  and  giving  an 
undertaking,  the  appellant  must  file  his  no- 
tice of  appeal  within  the  time  limited  by 
section  941b,  post.  If  he  allows  that  time  to 
go  by,  but  is  still  within  the  time  allowed 
under  the  old  method  (section  939),  he  must 
serve  his  notice  and  give  his  undertaking, 
as  he  was  required  to  do  when  that  method 
was  the  only  one  in  force. — Title  Ins.  & 
Trust  Co.  v.  California  Development  Co.,  168 
Cal.  397,  148  Pac.  723. 

72.  The  right  to  rely  on  such  notice  is 
not  restricted  to  the  party  giving  it. — Title 
Ins.  &  Trust  Co.  v.  California  Development 
Co..  168  Cal.  397.  143  Pac.  728. 

73.  Where  an  attorney  gives  notice  of  an 
appeal  from  a  Judgment,  without  authority 
from  his  client,  the  subsequent  ratification 
of  his  act  by  the  client,  after  the  expiration 
of  the  time  limited  by  law  for  taking  the 
appeal,  is  no  defense  to  a  dismissal  of  the 
appeal. — Title  Ins.  &  Trust  Co.  v.  California 
Development  Co.,  168  Cal.  897,  148  Pac.  728. 

74.  A  notice  of  appeal  served  upon  the 
party  substituted  without  notice  is  without 
legal  efficacy,  and  the  appeal  will  be  dis- 
missed.— Higgins  V.  Kay,  168  Cal.  468,  143 
Pac.   710. 

75.  Service  of  such  notice  on  disclaiming 
defendants  is  unnecessary,  where  the  Judg- 
ment appealed  from  is  absolutely  silent  as 
to  them. — Fearon  v.  Fodera,  169  Cal.  870, 
Ann.  Cas.   1916D,   312,   148  Pac.   200. 

76.  An  appeal  from  an  order  denying  a 
new  trial  i;i  an  action  for  slander  of  title 
will  not  be  dismissed  for  failure  to  serve 
the  notice  of  appeal  upon  the  co-defendants 
of  the  appellants. — Fearon  v.  Fodera,  169 
Cal.  370,  Ann.  Cas:  1912D,  312.  148  Pac.  200. 

77.  An  appeal  from  a  Judgment  in  an 
action  for  damages  for  slander  of  title  will 
not  be  dismissed  for  failure  of  the  appeal- 
ing defendants  to  serve  the  notice  of  appeal 
upon  a  defaulting  co-defendant  who  has  not 
appealed  from  the  Judgment  taken  and  ren- 
dered against  him  by  default,  and  whose 
interest  can  not  In  anywise  be  affected  by  a 
reversal  of  the  Judgment  appealed  from. — 
Fearon  v.  Fodera,  169  Cal.  870,  Ann.  Cas. 
1916D,  312,  148  Pac.  200. 

78.  A  notice  of  appeal  from  a  Judgment 
and  order  denying  a  motion  for  a  new  trial 
which  recites  that  "Notice  is  hereby  given 
that  T.  D.  P.,  through  his  attorneys,  P.  M. 
&  P.,  appeals  to  the  appellate  court  of  the 
state  of  California  from  that  order  of  the 
superior  court  denying  a  motion  for  a  new 
trial  and  also  from  the  Judgment  therein," 
signed  by  attorneys  for  appellant  and 
served  upon  the  attorney  for  respondent,  is 
a  sufliclent  notice  of  appeal  under  section 
940,  post.— Coburn  v.  Parrett,  25  CaL  App. 
749,  145  Pac.  540. 
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79-  A  notice  of  appeal  taken  under  the 
De^r  or  alternative  method  filed  with  the 
clerk  thirty-one  days  after  the  filing:  of  the 
Judsinent,  is  sufllcient. — Martin  v.  Becker, 
49    Cal.    App.   142,   146  Pac.   665. 

80.      Same — ^In  will  content — ^New  trial  ac- 
^  tloM    pendittff — ^Tlme  within  which  notice  to 

be  illed. — ^Under  the  provisions  of  the  above 
section,  in  a  will  contest  a  motion  for  a 
new  trial  having  been  made  and  overruled, 
under  the  provisions  of  the  above  section,  a 
person  wishing:  to  appeal  from  the  Judg:- 
ment  of  the  court  will  have  thirty  days 
froin  the  day  on  which  the  judgrment  deny- 
Ing^  the  motion  for  a  new  trial  was  entered 
within  which  to  take  his  appeal  in  accord- 
ance with  the  provisions  of  section  940,  post, 
and  where  such  appellant  presents  a  bill 
of  exceptions  to  the  judg:e  within  the  time 
required  by  law.  he  is,  as  a  matter  of 
rlKlit.  entitled  to  have  the  bill  of  exceptions 
settled  for  use  on  such  appeal  from  the 
juds^nent  or  order. — Estate  of  O'Neill,  183 
CaU  658,  sub  nom.  Hardiman  v.  Church,  191 
Pac.    1006. 

St.     Hotlce  of  entry  of  Jndsment — Neces- 
sity for  to  set  ranntni:  limitation  of  appeal. 

^Wtien  a  party  has  once  been  served  with 

notice  of  entry  of  Judgment,  he  must,  in 
order  to  avail  himself  of  the  new  method, 
file  his  notice  of  appeal  within  sixty  days 
after  such  service. — Title  Ins.  Co.  v.  Cali- 
fornia Development  Co.,  168  Cal.  897,  143 
Pac.    728. 

82.  Before  a  respondent  may  invoke  the 
limitation  of  sixty  days  contemplated  by 
section  941b.  post,  as  the  time  within  which, 
after  notice  of  the  entry  of  Judgrment,  an 
appeal  may  be  taken,  there  must  be  a  for- 
mal notice  of  such  entry  actually  served 
upon  the  attorney  of  record  of  the  appel- 
lant.— McDonald  v.  McDonald.  168  Cal.  433, 
143    Pac.  726. 

83.  The  fllins  by  a  defendant  a8:ainst 
whom  an  interlocutory  decree  of  divorce 
has  been  rendered  of  a  bill  of  exceptions  to 
be  used  on  appeal  therefrom  does  not  waive 
the  givlTig  of  the  formal  notice  of  the  entry 
of  judgment,  required  to  be  given  by  section 
94lb.  post,  in  order  to  set  In  motion  the 
limitation  of  sixty  days  after  such  notice 
witnin  which  the  appeal  may  be  taken.— 
McDonald  v.  McDonald.  168  Cal.  433,  143 
Pac-  726. 

84.  In  the  absence  of  the  giving  of  a 
formal  notice  of  the  entry  of  an  interlocu- 
tory judgment  for  divorce,  the  supreme 
court  has  Jurisdiction  of  an  appeal  there- 
from taken  by  the  "new  method"  within  six 
months  after  its  entry.— McDonald  v.  Mc- 
Donald, 168  Cal.  438,  143  Pac.  726. 

85-  An  appeal  taken  under  the  alterna- 
tive method  within  six  months  after  the 
entry  of  judgment  is  within  time,  where  no 
notice  of  such  entry  is  served  upon  the  ap- 
pellant.— Hartfleld  v.  Alderete,  25  Cal.  App. 
732,    146    Pac.    146. 

86.  It  iB  the  service  of  the  notice  which 
starts   the   running  of  the  sixty-day  period 


provided  by  section  941b,  post,  and  not  the 
fact  that  the  appellant  may  have  had  actual 
notice  of  the  entry  of  the  Judgment. — Hart- 
field  V.  Alderete,  25  Cal.  App.  732,  145  Pac. 
146. 

87.  An  appeal  taken  under  the  alterna- 
tive method  will  not  be  dismissed  upon  the 
ground  that  notice  thereof  and  request  for 
a  transcript  was  not  filed  within  ten  days 
after  notice  to  the  appellant  of  the  entry  of 
judgment,  where  no  written  notice  of  such 
entry  was  ever  served  upon  the  appellant, 
although  after  such  entry  and  prior  to  the 
taking  of  any  steps  to  appeal,  the  appellant 
filed  a  bond  for  the  purpose  of  staying  exe- 
cution of  the  Judgment.— Hartfield  v.  Alde- 
rete, 26  Cal.  App.  732,  146  Pac.  146. 

88.  Same  —  IVritten    notice    necessary. — 

The  notice  of  the  entry  of  Judgment  con- 
templated by  section  953a,  post,  while  not 
so  stated,  must  nevertheless,  under  section 
1010,  post,  be  a  written  notice. — Hartfield  v. 
Alderete,  26  Cal.  App.  732,  146  Pac.  146, 
modified  in  26  Cal.  App.  604,  147  Pac.  991. 

89.  Under  the  provision  in  section  963a, 
post,  with  reference  to  notice  of  entry  of 
Judgment,  actual  notice  established  by  sat- 
isfactory evidence  of  record  will  start  the 
statute  In  motion  without  the  service  of  a 
formal  written  notice. — Hartfleld  v.  Alde- 
rete, 26  Cal.  App.  604,  147  Pac.  991. 

90.  The  decision  rendered  on  the  motion 
to  dismiss  this  appeal  (19  Cal.  App.  Dec.  608, 
145  Pac.  146)  to  the  effect  that  an  appeal 
taken  under  the  alternative  method  will  not 
be  dismissed  upon  the  ground  that  notice  of 
appeal  and  request  for  a  transcript  were 
not  filed  within  ten  days  after  notice  to  the 
appellant  of  the  entry  of  Judgment,  where 
there  is  nothing  in  the  record  showing  that 
he  ever  had  notice  of  entry  of  Judgment,  or 
ever  waived  notice  by  any  act  done  by  him 
prior  to  the  filing  of  his  notice  of  appeal 
(except  to  file  a  stay  bond),  is  held  to  be 
the  law  of  the  case  on  the  hearing  of  this 
appeal  on  Its  merits. — Hartfield  v.  Alderete. 
26  Cal.  App.  604,  147  Pac.  991. 

91.  Notice  of  latention^Fallare  to  sign 
-.Defect  not  Jarlsdiet tonal. — While  the  law 
requires  that  notices  of  Intention  shall  be 
signed,  failure  to  observe  this  requirement 
does  not  establish  a  defect  of  jurisdiction, 
any  more  than  in  the  case  of  a  conplaint 
filed  without  signature,  the  omission  of  a 
signature  to  a  complaint  does  not  make  the 
pleading  a  nullity. — Leake  v.  City  of  Venice, 
43  Cal.  App.  568,  186  Pac.  424,  following 
doctrine  In  Canadian  Bank  v.  Leale.  14  Cal. 
App.  307,  111  Pac.  759. 

92.  Same  — ^  Signature  by  attorney  other 
than  one  of  record— Waiver  of  objection. — 
In  a  case  In  which  the  attorneys  for  a  suc- 
cessful party  are  served  with  copies  of  a 
notice  of  intention  to  move  for  a  new  trial, 
and  an  acknowledgment  of  receipt  therefor 
is  given  on  the  original,  without  seasonable 
objection,  they  can  not  later  be  heard  to 
deny  the  validity  of  such  notice  for  the  rea- 
son that  It  Is  not  signed  by  the  attorney  of 
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record,  but  by  another  attorney  who  has 
been  requested  by  the  attorney  of  record 
and  the  defendants  to  become  an  attorney 
of  record  who,  however,  througrh  Inadver- 
tence In  siffnlngr  the  notice,  sigrned  his  own 
name  alone. — Leake  v.  City  of  Venice,  48 
Cal.  App.  568,  186  Pac.  424,  foUowinsT  doc- 
trine in  Livermore  v.  Webb,  56  Cal.  489. 

98.     Order    admlttinK    vrill     to    probate-^ 
Neir  trial  pending— -Time  for  taklns  appeal. 

•— ^Under  the  provisions  of  the  above  section, 
as  amended  In  1915,  the  time  for  appeal 
from  the  Judgment  does  not  expire  until 
thirty  days  after  entry  In  the  trial  court 
of  the  order  determlningr  a  motion  for  a  new 
trial,  "or  other  termination  in  the  trial 
court  of  the  proceedings"  upon  such  motion 
and  the  provisions  of  the  above  section  are 
applicable  in  the  matter  of  an  appeal  from 
an  order  admitting  a  will  to  probate. — Es- 
tate of  Seller,  174  Cal.  498,  164  Pac.  401. 

94.     Order  denjliiK  motion  to  recall  exe- 
cntiOB— Time  of  appeal— DliimiMial. — On   an 

appeal  taken  from  an  order  denying  a  mo- 
tion to  recall  and  vacate  an  execution,  taken 
more  than  sixty  days  after  the  order  was 
made  and  entered  in  the  minutes  of  the 
court,  must  be  dismissed,  under  the  provi- 
sions of  the  above  section. — Godsll  v.  San 
Joaquin  County  Buildings  Trade  Council,  34 
Cal.  App.  53,  166  Pac.  1035,  following  the 
doctrine  In  McCourtney  v.  Fortune,  42  Cal. 
387:  Harper  v.  Hlldreth,  99  Cal.  266.  38  Pac. 
1103;  Doyle  v.  Republic  Life  Ins.  Co.,  126 
Cal.   16,  67  Pac.  667. 

9B.  Order  denying  new  trial— Time  for 
appeal— Blleet  of  atatnte— C/onatmctlon, — ^It 

was  the  clear  Intention  of  the  legislature  by 
the  amendment  of  1916,  In  taking  away  the 
right  of  appeal  from  an  order  denying  a  mo- 
tion for  a  new  trial,  to  provide  for  a  review 
of  all  matters  that  might  be  considered,  on 
such  an  appeal  or  an  appeal  from  the  flnal 
judgment  and  the  plain  purpose  of  the 
above  section,  as  so  amended.  Is  to  give  to 
the  party  an  opportunity  for  such  a  review 
in  any  and  every  case  in  lieu  of  the  review 
previously  afforded. — Wilcox  v.  Hardlsty. 
177  Cal.  572,  171  Pac.  947. 

96.  Same-— Same— Pendency  of  proceed- 
iiigii  for  new  trial — Blfect  of. — In  a  case  In 
which  there  had  been  no  appeal  from  the 
Judgment  at  the  time  of  the  amendment  to 
the  above  section  in  1916,  abolishing  the 
right  to  appeal  from  an  order  denying  a 
new  trial,  and  the  time  for  appeal  from  a 
Judgment,  under  the  law  as  it  existed  up  to 
that  time,  had  long  since  lapsed,  where 
there  had  been  Initiated  in  due  time  and 
there  was  pending  until  after  the  change  in 
the  law  by  such  amendment  a  proceeding 
on  motion  for  a  new  trial,  an  appeal  from 
the  judgment  taken  within  thirty  days  after 
an  order  denying  a  new  trial,  was  taken  in 
time.— Wilcox  v.  Hardlsty,  177  Cal.  672,  171 
Pac.  947. 

97.     Same— Same— Snbaeqnent  appeal  from 
Jndivment  —  Review    of    new    trial    order. — 

Under  the  law  as  It  formerly  stood,  and  the 


old  method  of  appeal  a  party  against  whom 
judgment  was  rendered  could  file  a  motion 
for  a  new  trial  and  before  Its  determination 
could  take  an  appeal  from  the  judgment. 
That  appeal  might  be  taken  separately  at 
any  time  within  the  time  prescribed  by  the 
provisions  of  the  above  section  and  he  migrht 
thereafter  appeal  from  the  order  denying^  a 
new  trial  within  like  time  after  its  rendi- 
tion, but  he  should  In  order  to  brlngr  the 
merits  of  the  motion  for  a  new  trial  before 
the  appellate  court,  file  a  second  appeal 
from  the  judgment;  but  having  filed.  In  the 
first  instance,  a  valid  appeal  from  the  Judg- 
ment, the  plaintiff  would  be  precluded  from 
taking:  a  second  appeal  while  the  first  was* 
pending  and  undetermined. — Nathan  v.  Por- 
ter, 36  Cal.  App.  366,  172  Pac.  170,  followlnf? 
the  doctrine  In  Hill  v.  Finnigan,  64  Cal.  311: 
Brown  v.  Plummer,  70  Cal.  337,  11  Pac.  6S1: 
Thompklns  v.  Montgromery,  116  Cal.  121,  47 
Pac.  1006. 

98.  Under  the  provisions  of  the  code  as 
it  now  stands  an  order  denying:  a  new  trial 
is  not  an  appealable  order;  the  appeal  must 
be  taken  from  the  flnal  judgment,  and  the 
appellate  court  will  thereon  review  the 
order  denying  a  new  trial. — See,  ante,  f  929. 
par.  8;  post,  8  968  and  note. 

99.  Prior  to  the  amendment  of  the  above 
section  in  1915,  the  pendency  of  proceed- 
ings on  a  motion  for  a  new  trial  did  not 
extend  the  time  to  appeal  from  a  Judg- 
ment.— ^Ackerman  v.  Schultz,  178  Cal.  190, 
172  Pac.   609. 

100.  Practice  —  Diamlaaa].  —  Appeal  w  ill 
not  be  dismissed  where  notice  of  appeal  was 
not  given  until  after  time  to  appeal  liad 
expired,  there  being  no  appeal  to  dismiss. — 
Estate  of  Walkerly,  4  Cal.  Unrep.  819,  37 
Pac.  893. 

101.  Probate    of    will— Order    denrlns. — 

Appeal  from  order  refusIng^  probate  of  will 
is  properly  taken  within  sixty  days  after 
entry  of  order,  and  not  within  sixty  days 
after  rendition  of  judgment. — Estate  of  Fay. 
146  Cal.  82,  87,  78  Pac.  840. 

Aa  to  notice  of  appeal  and  new  trial  pro- 
cccdinira  pending*  see  par.  80,  this  note. 

102.  Same— 'Revocation  of« — ^Appeal  from 
order  denying  revocation  of  probate  of  will 
taken  more  than  sixty  days  after  Its  entry- 
is  too  late,  and  must  be  dismissed. — ^Estate 
of  Nelson,  132  CaL  182,  194.  64  Pac.  294. 

103.  Receiver— Order    approving  acetfvuit 

of. — Where  notice  of  appeal  from  an  order 
was  not  served  within  sixty  days  after 
entry  or  order,  it  was  too  late,  even  if  such 
order  was  appealable. — Illinois  T.  &  S.  Ba.nlc 
V.  Pacific  R,  Co.,  99  Cal.  407,  411,  S3  F»ac 
1132. 

104.  Same— Order  acttlins  aeconnt  of  re* 
celver,  and  dlrectinir  plalntm  to  pay  re. 
celver  his  compensation  is  final  Judgment, 
and  right  to  appeal  from  it  must  be  exer- 
cised within  six  months. — ^Lios  Angeles  v. 
Los  Angeles  C.  W.  Co.,  134  Cal.  121.  122] 
66  Pac.   198. 


2160 


Ttt.  Xni,  Cb.  I.]        SUFFICIBIf  CY  OF  BVIDBNCB— BILL  OF  EXCBFTIOM9. 


§•39 


RcBdltlon  of  judgment  —  Slcana 
BMB««meemc»t  front  beach  catered  In 
minutes  or  filing  of  flndingrs,  if  there  are 
flndinffs,  or  both. — ^Estate  of  Rose,  3  Cal. 
Unrep.  60.  20  Pac  712;  Wood  v.  Etiwanda 
"W.   Co..  122  Cal.  162.  156.  64  Pac.  726. 

106.  Rendition  of  Judsrment  is  when  order 
for  Judfirment  is  made  an  entered,  and  Judgr- 
ment  signed  by  Judffe  and  filed  in  cause,  and 
notlilnflr  remains  to  be  done  but  mere  minis- 
ter tal  duty  of  copying  it  Into  record. — Qray 
▼.   Palmer.  28  Cal.  416.  417.  419. 

107.  ''Rendition  of  Judgrmeiit"  takes  place 
When  flndinffs  are  filed  and  Judgment  or- 
dered for  defendant,  and  not  at  time  of 
«ntry. — Painter  v.  Painter.  118  Cal.  871,  876, 
4S  Pac  689.  See  Estate  of  Rose.  3  Cal.  Un- 
rep. 60.  20  Pac  712. 

196.  Statement  on  niotloa  for  ae^r  trial-— 
Strfklas  oat^ — Appeal  from  an  order  strik- 
iniT  statement  on  motion  for  new  trial  from 
flies,  not  taken  within  sixty  days  from  Its 
da.te,  must  be  dismissed,  it  being:  special 
order  made  after  Judgment.  —  Symons  v. 
Bunnell.  101  CaL  228,  86  Pac.  770. 

199.  Svflicicacy  of  eTldcacc— Abaeace  of 
■a«tiaa  for  aew  trial     Review  o'f»  oa  appeal. 

—Under  the  amendments  of  1915  to  the 
above  section  and  to  section  966,  post,  an 
appellate  court  has  authority  to  consider 
the  sufllciency  of  the  evidence  to  support 
the  verdict  of  the  Jury  or  the  flndlngrs  of 
the  court  in  every  case  where  the  evidence 
is  properly  included  in  the  record  on  ap- 
peal, either  by  a  bill  of  exceptions  or  by  a 
record  prepared  as  prescribed  in  section 
95Sa.,  post,  and  without  regard  to  the  ques- 
tion of  there  having  been  made  and  dis- 
posed of  a  motion  for  a  new  trial. — Smith  v. 
Ll^htson.  182  Cal.  41,  186  Pac.  769. 

1141.     Sasae     Caa  act  be  coasldcred  oa  ap- 
pc«l  froBi  Jadsmeat  when  taken  more  than 
sixty    days    after    its    rendition. — Clark    v. 
Gridley.  49  Cal.  105,  108;  Bettls  v.  Townsend. 
(1   Cal.  888.  384;  Weyl  v.  Sonoma  Valley  R. 
Co..    69   Cal.  202.   203.  10  Pac.  510;  Mogk  v. 
Peterson.  76  Cal.  496.  497,  17  Pac.  446;  Mc- 
Ora,th  V.  Hyde.  81  Cal.  68.  22  Pac.  293;  Tur- 
ner ▼.  Reynolds.  81  Cal.  214,  215.  22  Pac.  546; 
Schurts  V.  Romer.  81  Cal.   244.  246.  22  Pac. 
€57;  Miller  v.  Wade.  87  Cal.  410,  412.  25  Pac. 
4S7;   Curran  v.  Kennedy,  89  Cal.  98,  100,  26 
Pac  641;  Forni  v.  Yoell,  99  Cal.  173,  178.  88 
Pac.    887;  Nelmes  v.  Wilson.   4   Cal.  Unrep. 
267.    84    Pac.    841;    Steen    v.    Hendy.    4    Cal. 
Unrep.  9).6,  88  Pac.  718;  Secord  v.  Quigley, 
10€  CaL  149,  150.  39  Pac.  623;  Brooks  v.  San 
Francisco  ft  N.  P.  R.  Co.,  110  Cal.  178.  174. 
42   Pac.   S70;  Fatjo  v.  Swasey.  Ill  Cal.  628. 
C95,  44  Pac.  225;  Painter  v.  Painter,  118  Cal. 
»71.   874,  46  Pac.  689;  Packard  v.  Craig,  114 
Gal.  95.  98.  46  Pac.  1083;  California  Imp.  Co. 
V.  Baroteau.  116  Cal.  186,  137,  47  Pac.  1018; 
Rfaoads  V.  Gray,  5  Cal.  Unrep.   664.   48  Pac. 
971:  Wood  V.  Etlwanda  W.  Co.,  122  Cal.  152, 
54    Pac.    726;   McRae   v.    Argonaut   Land    & 
Devel.   Co..   6  Cal.  Unrep.   146,   54  Pac.   743; 
Reed  ▼.  Johnson.  127  Cal.  638,  540,  59  Pac. 
986;  Wall  T.  Mines,  128  Cal.  186,  141.  60  Pac. 


682;  Wise  v.  Ballou,  129  Cal.  44,  46.  61  Pac. 
574;  Coonan  v.  Loewenthal,  129  Cal.  197,  201, 
61  Pac.  940;  Ryland  v.  Heney,  130  Cal.  426, 
429,  62  Pac.  616;  McDonald  v.  Hayes,  132  Cal. 
490.  496,  64  Pac.  860;  People  ex  rel.  San- 
ders v.  Jones.  7  Cal.  Unrep.  64,  70  Pac 
1063;  Qllbert  v.  Kelly.  138  Cal.  689.  690.  72 
Pac.  344;  Dodgre  v.  Carter.  140  Cal.  663.  664. 
74  Pac.  292;  Baum  v.  Roper.  146  Cal.  116. 
117,  78  Pac.  466;  Estate  of  Dellow,  1  Cal. 
App.  529,  82  Pac.  568;  Wolf  v.  King.  1  Cal. 
App.  749.  82  Pac.  1056. 

111.  Same— Same  —  Thovffh  withia  sixty 
days  after  Its  flaal  eatry, — Schurtz  v.  Ro- 
mer. 81  Cal.  244.  246.  22  Pac.  657;  Nelmes  v. 
Wilson,  4  Cal.  Unrep.  267.  84  Pac.  841;  Pain- 
ter V.  Painter,  118  Cal.  371.  374.  45  Pac.  689; 
Wood  V.  Etlwanda  Water  Co.,  122  Cal.  152. 
156,  54  Pac.  726. 


112.  Same— Same— Thoa^b  evldeacc  aad 
spccMcatloas  arc  set  forth  in  statement. — 
Wall  V.  Mines.  128  Cal.  186.  141.  60  Pac.  682. 

lis.  Same— Saaic-— Svcb  appeal  mast  be 
considered  aad  dctenalBCd  oa  Jadinmeat- 
roll  aloac. — Reed  v.  Johnson.  127  Cal.  538. 
540,  59  Pac.  986. 

114.     Same— >AccoBat    of    admlalatrator. — 

Order  allowingr  account  of  administrator  is 
not  Judsrment.  and  hence  evidence  on  which 
it  Is  based  can  be  reviewed,  thougrh  appeal 
was  taken  more  than  sixty  days  after  Its 
rendition,  but  within  sixty  days  from  Us 
entry. — Estate  of  Levlnson.  108  Cal.  450,  454, 
41  Pac.  482.  42  Pac.  479;  Estate  of  Rose,  80 
Cal.  166,  .168,  169.  22  Pac.  86.  reversing! 
Estate  of  Rose.  2  Cal.  Unrep.  60,  20  Pac. 
712. 

lis.  Same— BUI  of  exccptloas  caa  aot  be 
ased  on  appeal  from  Judgment  when  ap- 
peal is  taken  more  than  sixty  days  after 
entry  of  Judgment. — Sather  Banking:  Co.  v. 
BrlggB,   188  Cal.   724.  726.  72  Pac.   352. 

lie.  Same  — Bill  of  cxecptloas  may  be 
looked  lato  to  determine  sufficiency  of  evi- 
dence on  an  appeal  from  Judgment  which 
is  taken  within  sixty  days  after  its  rendi- 
tion, though  no  motion  for  new  trial  has 
been  filed. — Perkins  v.  Cooper.  8  Cal.  Unrep. 
279,  24  Pac.  377.  See  Balch  v.  Jones,  61  Cal. 
234.  236;  Estate  of  Crowey.  71  Cal.  300,  302, 
12  Pac,  230. 


117.  Same— Blectloa  coatcsts,  Jad«meats 
In,  arc  soveraed  by  provision  providing  that 
evidence  will  not  be  considered  If  appeal 
is  not  taken  withip  sixty  days  from  rendi- 
tion of  Judgment. — ^McCarthy  v.  Wilson.  146 
Cal.  323.  826,  82  Pac.  243.  See  Packard  v. 
Craig.  114  Cal.  95.  98.  46  Pac.  1088. 

lis.  Same— BlzccptloB  to  catry  of  Jadg- 
meat  agalast  cxccators  oa  gronad  that  ao 
claim  had  bcca  prcscated  to  them,  may  be 
reviewed  on  appeal,  though  such  appeal  was 
not  taken  within  sixty  days  after  rendition 
of  Judgment — it  not  being  exception  to  find- 
ing.— Falkner  v.  Hendy,  107  Cal.  49,  52,  40 
Pac.  21.  386. 

119.  Samc^BSxccptloB  that  Jvdgmeat  Is 
act  saatalacd  by  evldcace  is  not  within  rule 
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Of  this  section,  where  It  Is  by  Implication 
provided  that  exception  to  decision  or  ver- 
dict that  it  is  not  supported  by  evidence 
may  be  reviewed  on  appeal  from  Judgrment, 
if  appeal  be  taken  within  sixty  days  after 
rendition  of  judgment. — Steen  v.  Hendy,  107 
Cal.  49,  40  Pac.  21. 

120.  Same  —  FUlnflT  of  vndertaktn^  per- 
fects an  appeal,  but  is  not  part  of  taking 
in  statutory  sense,  and  hence  fact  that  un- 
dertaking on  appeal  was  not  filed  within 
sixty  days  after  rendition  of  Judgment  does 
not  prevent  consideration  of  evidence  where 
notice  of  appeal  was  served  and  filed  within 
such  time. — Perkins  v.  Cooper,  3  Cal.  Unrep. 
279,  24  Pac.  377. 

121.  Same  —  Homestead  —  Report  of  ap- 
praisers.— Evidence  can  be  reviewed  on  ap- 
peal from  Judgment  confirming  report  of 
appraisers  setting  aside  homestead,  where 
appeal  was  taken  within  sixty  days. — Es- 
tate of  Crowey,  71  Cal.  300,  302,  12  Pac.  230. 

122.  Same  —  Motion  —  Evidence  used  on 
hearing  motion  to  strike  oat  complaint  may 

be  reviewed  on  appeal  from  Judgment  taken 
more  than  sixty  days  after  rendition  of 
Judgment — It  being  an  intermediate  order, 
and  hence  not  verdict  or  decision  as  used 
In  this  section. — CllflPord  v.  Allman,  84  Cal. 
628,   531,   24  Pac.   292. 

123.  Same — Nevr  trial. — Sufficiency  of  evi- 
dence can  not  be  considered  where  appeal 
was  not  taken  within  sixty  days  after  mo- 
tion for  new  trial  was  denied. — Turner  v. 
Reynolds,  81  Cal.  214,  216,  22  Pac.  646;  Wise 
V.  Ballou.  129  Cal.  45,  46,  61  Pac.  574. 

124.  Same  —  Nonsalt.  —  Order  on  motion 
for  nonsuit  is  decision  within  this  section, 
and  hence  sufficiency  of  evidence  to  sustain 
it  will  not  be  considered  unless  appeal  Is 
taken  within  sixty  days. — Miller  v.  Wade, 
87   Cal.   410,   412,    25   Pac.   487. 

125.  Same— Refasal  to  admit  and  take 
Into  consideration  proper  evidence,  and  tak- 
ing Into  consideration  other  evidence  which 
should  not  have  been  admitted  can  be  con- 
sidered on  appeal,  though  appeal  was  taken 
more  than  sixty  days  after  rendition  of 
Judgment. — McCarthy  v.  Wilson,  146  Cal. 
823,  325,  82  Pac.  243.  See  Packard  v.  Craig, 
114  Cal.  95,  98.  45  Pac.  1033. 

120.  Same — Time  to  appeal— 'BcKlns  to 
mn  from  time  of  actual  entry  of  Judgment. 
— Coon  V.  Grand  Lodge,  76  Cal.  354,  18  Pac. 
384.  See  In  matter  Fifteenth  Avenue  Ex- 
tension,  54  Cal.   179. 

See  pars.   1-8,  53,  this  note. 

127.  Time  In  which  to  appeal  from  an 
order  granting  nonsuit  commenced  to  run 
from  the  entry  of  Judgment  therein,  and 
where  minute-entry  of  clerk  is  not  sufficient 
to  amount  to  Judgment  under  section  581, 
ante,  time  to  appeal  does  not  begin  to  run 
until  entry  of  formal  Judgment  of  nonsuit, 
and  hence  appeal  taken  within  six  months 
after  entry  of  such  formal  Judgment  is  in 
time. — Ferris  v.  Baker,  127  Cal.  620,  623,  69 
Pac.  937. 


128.  Same-i^adsment  la  entered  when  it 

is  actually  entered  in  Judgment-book,  and 
rendered  when  It  is  ordered  by  court. — 
Thomas  v.  Anderson,  65  Cal.  48,  46;  SchurU 
V.  Romer.  81  Cal.  244.  246,  22  Pac  657. 

129.  Same— MInlaterial  act  of  clerk  In 
compiling  Jad^ment-roU  is  not  act  which 
sets  in  motion  limitation,  but  it  is  entry  of 
Judgment  Itself. — Dore  v.  Klumpke,  140  Cal. 
856.  367.  78  Pac.  1064. 

130.  Same — ^Notice  of  rendition  of  Jvds- 
ment  la  not  reqalred*  and  appeal  taken 
within  sixty  days  after  notice  of  rendition 
of  Judgment  Is  ineffectual  where  more  than 
sixty  days  have  elapsed  since  rendition  of 
Judgment. — Fat  Jo  v.  Swasey.  Ill  Cal.  628. 
635,  44  Pac.  226. 

131.  Same^Order  irrantlnir  new  trial  does 
not  extend  mnninip  of  limitation  of  time 
to  appeal  from  Jadinment  until  reversal  of 
order,  so  as  to  authorize  an  appeal  more 
than  one  year  after  entry  of  Judgment, 
especially  as  appeal  from  order  granting 
new  trial  operated  to  suspend  functions  of 
such  order. — Henry  v.  Mergulre.  Ill  Cal.  1, 
2,  43  Pac.  387. 

182.  Service  before  entry — ^Pllinir  after 
entry. — Appeal  being  taken  by  filing  and 
serving  notice  of  appeal,  appeal  Is  not  pre- 
mature where  notice  was  filed  on  day  Judg- 
ment was  entered,  though  served  day  be- 
fore.— Tyrrell  v.  Baldwin.  72  Cal.  192,  193. 
13  Pac.  475. 

Aa  to  appeal  before  entry  bein^  prema- 
ture, see  pars.  17-19,  this  note. 

133.  Time  for  appeal— Can  not  be  en- 
larged by  snpreme  court. — Dooling  v.  Moore, 
20  Cal.  142.  143. 

As  to  computation  of  time  witbin  wbicb  to 
appeal,  see  note  49  L.  R.  A.  226. 

134.  Undertaking  —  Need  not  be  ^ven 
within  time  limited. — Section  337  of  Prac- 
tice Act  construed  with  section  848  of 
that  act  which  required  undertaking  on 
appeal  to  be  given  within  five  days  of  ser- 
vice of  notice  to  render  it  necessary  that 
undertaking  be  given  within  time  prescribed 
In  order  to  perfect  appeal  as  well  as  giving 
of  notlce.—EllIott  v.  Chapman,  15  Gal.  383 
384. 

135.  VacatlnflT  sale — Appeal  from  an  order 

vacating  sale  of  real  estate  of  deceased 
person  taken  before  such  order  had  been  en- 
tered In  record  Is  premature. — Estate  of 
Devlncenzl,  131  Cal.  452,  453,  63  Pac.    728. 

136.  Writ   of   assiatance— Order   vneatlnv 

writ  of  assistance  formerly  granted,  and 
ordering  restoration  of  possession  of  prop- 
erty, might  have  been  appealed  from  within 
sixty  days  after  It  was  entered,  under  this 
section. — KImple  v.  Superior  Court,  66  CaL 
136.  137,  4  Pac.  1149. 

As  to  time  to  appeal  from  Jndgmentn  and 
orders    in    probate    proceediasa.    see.     noat 
8  1715  and  note.  ' 

Aa  to  wbat  Judgments  and  orders 
pealable,  see,  post,   S  »68  and  note. 
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§940.    APPEAL,  HOW  TAKEN.    An  appeal  is  taken  by  ming  with  the 

clerk  of  the  court  in  which  the  judgment  or  order  appealed  from  is  entered, 

a  notice  stating  the  appeal  from  the  same,  or  some  specific  part  thereof. 

History:  ESnacted  March  11,  1872;  amendment  approyed  March  24, 
1874,  Code  Amdts.  1873-4,  p.  336;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  173,  held  unconstitutional,  see  his- 
tory, §5  ante;  amendment  approved  May  20,  1921,  Stats,  and  Amdts. 
1921,  p.  193.    In  effect  July  29,  1921. 


APPEAL— HOW  TAKEN. 

I.  Notice  or  Apfeal,  1-120. 
II.  Undebtakinq  on  Appeal,  121-180. 
I.  Notice  of  Appeal. 

1.  Adverse  paVty — Must  be  served  with 

notice  of  appeal. 

2.  Same — Failure  Ito    serve    one    who' 

claims  to  be  adverse  party. 

3.  Same— Jurisdictional. 

4.  Same — Motion  for  dismissal. 

5.  Same — Same — Made  by  whom. 

6.  Same — ^Waiver  of  service  of  notice. 

7.  Same— Same — ^Voluntary  appearance. 
8-10.  ** Adverse  party" — ^As  to  generally. 

11.  Same — Immaterial  whether  party  be 

plaintiff,  defendant,  or  intervener. 

12.  Same  —  Record    only    can    be    ex- 

amined. 

13- 16.  Same — Question  determined  by  rec- 
ord. 

17.  Adverse   parties — Examples   of  who 

are — Administrator  of  mortgageor. 

18.  Same — All  parties  defendant  on  ap- 

peal by  plaintiff. 

19.  Same — All  parties  interested  in  land 

involved  in  partition. 

20.  Same  —  Assignee    in    insolvency    of 

mortgageor. 

21.  Same — Assignee  of  purchaser  under 

mortgage  foreclosure. 

22.  Same — Claimant  against  estate. 
23-  26.  Same — Co-defendants. 

27.  Same — Co-defendants  in  ejectment  as 

to  whom  action  was  dismissed. 

28.  Same — Co-defendant  in  whose  favor 

judgment  had  been  rendered. 

29.  Same  —  Co-defendants    not    served 

with  summons,  and  not  appearing. 

30.  Same — Co-defendants — Merits  of  ap- 

peal will  not  be  gone  into  on  mo- 
tion to  dismiss. 

31.  Same  —  Co-defendants  to  whom   no 

reference  is  made  in  judgment. 

32.  Same — ^Co-defendants  who  were  peti- 

tioners for  highway. 

33.  Same — Creditors  of  estate. 

34-  37.  Same — ^Defaulting  co-defendants. 

38.  Same — Defaulting  defendants  in  ac- 

tion to  quiet  title. 

39.  Same — Defaulting  defendants  in  ac- 

tion to  reform  deed. 

40.  Same — ^Distributee  of  estate. 


41.  Same — Fictitious  defendants. 

42.  Same  —  Foreclosure  of  mortgage  — 

Defaulting  defendant. 

43.  Same — Insolvent — In  insolvency  pro- 

ceedings. 

44.  Same  —  Same  —  Creditors  named  in 

a  debtor's  schedule. 

45.  Same — Legatees  and  devisees.  • 

46.  Same  —  Mechanics '-lien  claimant  in 

mortgage  foreclosure. 

47.  Same — Mechanics '-lien  foreclosure- 

Contractor. 

48.  Same — Mortgagee  in  action  by  mort- 

gageor on  insurance  policy. 

49, 50.  Same — Mortgageor  and  co-defendant 
who  constructed  building  on  mort- 
gaged premises. 

51.  Same — ^Parties  appearing  at  contest 
of  will  only  need  be  served. 

52,53.  Same — Parties  to  motion  for  new 
trial. 

54.  Same — ^Partner  in  action  for  disso- 

lution of  partnership. 

55.  Same — Partner  in  whose  favor  mo- 

tion for  nonsuit  was  granted. 

56.  Same — Partner  not  served  with  sum- 

mons. 

57.  Same — Partner  who  has  suffered  de- 

fault judgment. 

58.  Same — Persons  sought  to  be  made 

parties  defendant  by  substitution. 

59.  Same — Petitioner  to   have  guardian 

appointed  for  incompetent. 

60.  Same — Purchaser  of  property  from 

executor. 

61.  Same  —  Beceiver  in  insolvency  pro- 

ceedings. 

62.  Alternative  or  new  method  of  appeal 

— As  to  generally. 

63.  Same  —  As  to  notice  under  section 

941b. 

64.  Same — Same — Notice  must  be  served 

on  whom. 

65-  67.  Same — Construction  of — ^As  to  in- 
tent. 

68.  Appeal  from  specific  part  of  judg- 

ment— Review. 

69.  Appeal  is  taken,  when. 

70.  Construction  of  section — In  general. 

71,  72.  Construction  of  notice  of  appeal — 
In  general. 

73.  Dismissal  of  appeal — ^As  to  heirs  not 
served. 
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74.  Filing  of  notice  of  appeal — Is  indis- 
pensable. 

76.  Same — Filed  too  late,  when. 

76.  Same — Stipulation    bj   parties    that 

notice  of  appeal  has  been  filed. 

77.  Same — Time  of  filing. 

78-80.  Same  —  Same  —  No  particular  time 
after  service  of  notice. 

81.  Same — Waiver  of  filing  of  notice. 

82.  Form  of  notice — Sufficiency  of. 
.  83.  Insufficiency  of  notice. 

84.  Joint  notice — May  be  given  when. 

85.  Notice  of  entry  of  judgment  —  De- 

prived of  right^  to  how. 

86.  Same — Incorrect  date  of  entry  given 

—Effect  of. 

87-  89.  Notice  of  intention  to  move  for  new 
trial  —  Failure  to  serve  adverse 
party. 

90-  92.  One  notice  is  sufficient. 

93.  Same  —  Including  notice  of  appeal 

from  judgment  in  notice  of  appeal 
from  order. 

94.  Second    notice   of    appeal  —  Is    not 

authorized. 

96.  Service  of  notice — Attorney  of  rec- 
ord of  respondent  must  be  served. 

96.  Same  —  Same  —  Personal  service  on 

party — Notice    of    appeal    is    not 
process. 

97.  Same  —  Service    on   defendant   per- 

sonally when  he  has  appeared  by 
attorney. 

98- 100.  Same  —  Service    on    attorney    after 
death  of  party. 

101.  Same — In  partition. 

102.  Same  —  In   case   attorney  appeared 

solely   for  purpose   of  motion  to 
vacate  judgment. 

103.  Same — Joining  in  appeal  is  notice. 

104.  Same — "Order  of  service  is  inmia- 

terial." 

105.  Same — ^Proof  of  service. 

106.  Signature — ^Presumption    of    author- 

ity. 

107.  Same — Attorney  of  record  must  sigrn. 

108;  109.  Sufficiency  and  form — In  generaL 

110- 112.  Same — Address. 

113- 116.  Same — ^Description  of  judgment  or 
order. 

117, 118.  Same  —  Same  —  Mistake  in  giving 
dates  of  entry  of  judgment  and 
order. 

119.  Same — ^Description  of  order  denying 

new  trial. 

120.  Waiver  of  notice — Stipulation  by  at- 

torney. 

n.  UNDKRTAKINO  on  APfEAL. 

121.  Alternative  method  of  appeal — No- 

tice  of,   unaccompanied   with   un- 
dertaking— Making  up  transcript. 


122.  Deposit  of  money  in  lieu  of  under- 

taking. 

123.  Same — Substituting  undertaking. 

124- 126.  Failure  to  file  any  undertaking  on 
appeal — ^May  be  taken  advantage 
of  under  motion  to  dismiss. 

127.  Filing  undertaking— Effect  of. 

128.  Same — ^What    constitutes  —  Delivery 

of     undertaking     on     appeal    to 
deputy  clerk  after  close  of  office. 

129.  Motibn  to  dismiss — ^What  considered. 
130, 131.  Necessity  of — ^As  to  generally. 

132.  Same — City  is  not  required  to  ffie. 

133.  Same — County  officer  need  not  give 

undertaking. 

134.  Same  —  School  district  or  board  of 

education  must  give  undertaking. 

135.  Same — State  is  not  required  to  file 

undertaking. 

136.  Place  of  filingr-On  change  of  venue. 

137.  Reference  to  orders  appealed  from — 

On    appeal    from    judgment   and 
order  denying  new  trlaL 

1^8, 139.  Signing— Time  for. 

140.  Same  —  Signing  by  sureties  before 
making  of  order. 

141- 146.  Single  undertaking  on  several  ap- 
peals— Which  does  not  distinctly 
refer  to  either. 

147- 149.  Same — On  appeal  from  final  judg- 
ment and  from  order  denying  mo- 
tion for  new  trial. 

150.  Same  —  On   appeal   from    judgment 

and  orders  not  appealable. 

151.  Same  —  On   appeal   from   judgment 

and  order  refusing  to  set  aside 
writ  of  assistance. 

152.  Same — On  appeal  from  order  deny- 

ing motion  to  dismiss  action  and 
appeal  from  order  denying  new 
trial. 

163.  Same — On  appeal  from  two  orders. 

164.  Same — On    appeal    from    judgment 

dismissing  action  and  also  from 
order  made  after  judgment. 

155.  Same — On  appeal  from  order  grant- 

ing nonsuit  and  default,  and  from 
judgment. 

156.  Stay  of  execution — Sufficiency  for. 

157.  Stipulation  —  That  appellant  has  in 

due  time  given  and  filed  good  and 
sufficient  undertaking.^ 

158.  Same — Waiving  filing  of  undertak- 

ing. 

159- 165.  Time  of  filing— In  generaL 

166.  Same — After  time  expired. 

167- 169.  Same— Extension  of  time   of   filing 
undertaking. 

170, 171.  Same— Former  rule. 

172.  Same — Filing  undertaking  before  no- 

tice of  appeal  is  filed. 

173.  Same — Confiict  of  evidence. 
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174.  Same — Service  of  notice  of  appeal  on 

adverse  party. 

175.  Same — Undertaking  filed  before  ser- 

vice of  notice  of  appeal. 

176.  Same — Where  fifth  day  was  Sunday. 

177.  Same — Several  appeals. 

178.  Same — Where  service  of  notice  of  ap- 

peal is  made  by  mail. 

179, 180.  Undertaking  to  stay  execution — ^Exe- 
cuted under  provisions  of  section 
042,  post. 
See,  ante,  8  936  and  note. 

I.  NOTICE   OP  APPEAlu 

1.  Adveni«  party-^Mnat  be  aerred  vrltk 
H«tice  of  nppenl. — Brown  v.  Green,  66  Cal. 
221.  3  Pac.  811;  Lancaster  v.  Maxwell,  103 
Cal.  67,  68,  86  Pac.  951,  87  Pac.  207;  Estate 
of  Walkerley,  6  Cal.  Unrep.  5,  40  Pao.  13. 

2.  Snine— -Fnllnre  to  aerre  one  vrko  islalma 
to  be  advenie  party  with  notice  of  appeal 
-will  not  Justify  dismissal  of  appeal,  when 
determination  of  motion  to  dismiss  involves 
ex&mination  of  entire  record,  and  inciden- 
tally of  merit,  and  motion  is  not  made  until 
after  parties  had  filed  their  briefs. — Hiber- 
nla  Sav.  &  L.  Soc.  v.  Behnke,  118  Cal.  498, 
50  Pac.  666. 

S.     Sate     Joriadtctional. — ^Where    adverse 

party  was  not  served  with  notice  of  appeal, 

court  had  no  jurisdiction  to  hear  appeal  even 

as   between  other  parties. — ^Estate  of  Scott, 

124  Cal.  671,  674,  57  Pac.  664. 

4.  Same-^Motlon  for  dlamlaaal  of  appeal 
on  grround  that  notice  of  appeal  was  not 
served  on  all  adverse  parties  is  not  pre- 
cluded by  fact  that  case  has  been  previously 
submitted  to  court  for  decision. — Pacific 
Mut.  L.  Ins.  Co.  V.  Fisher,  106  Cal.  224,  229. 
30    Pac.   758. 

5.  SasBO  —  Same  —  Made  by  urbom. — Ad- 
verse parties  who  have  not  been  served 
'With  notice  of  appeal  may  move  for  dis- 
missal of  appeal  on  such  srround,  thouerh 
they  are  not  parties  to  record. — Bullock  v. 
Taylor,  112  Cal.  147,  166,  44  Pac.  457. 

•^  Same— Waiver  of  aervlce  of  notice  of 
appeal  is  Ineffective  where  notice  of  appeal 
is  not  directed  to  such  party. — Hibernia  Sav. 
ft  'Lu  Soc.  V.  Lewis,  111  Cal.  519,  621,  44  Pac. 
175. 


7.  Sasie— Same— Tolnntary  appearance. — 
While  adverse  party  must  necessarily  be 
before  court  on  appeal  it  is  immaterial 
whether  his  presence  is  by  voluntary  ap- 
pearance or  whether  he  has  been  brousrht 
there  by  hostile  notice  from  appellant. — 
Hibernia  Sav.  A  L.  Soc.  v.  Lewis,  111  Cal. 
519,  521,  44  Pac.  175. 

8.  ^Adverse  party"— Aa  to  generally. — ^An 
"adverse  party"  is  every  party  whose  inter- 
est in  subject-matter  of  appeal  is  adverse 
to  or  virill  be  affected  by  reversal  or  modifi- 
cation of  Judgrment  or  order  from  which 
appeal  has  been  taken. — Senter  v.  De  Bernal, 
3g  Cal.  €87,  640:  Randall  v.  Hunter,  69  Cal. 
80,  82,  10  Pac.  130;  MiUikin  v.  Houerhton,  75 


Cal.  539,  540.  17  Pac.  641;  Harper  v.  Hildreth, 
99  Cal.  265,  267,  83  Pac.  1103;  Lancaster  v. 
Maxwell,  103  Cal.  67,  68,  36  Pac  951,  37  Pac. 
207;  Bullock  v.  Taylor,  112  Cal.  147,  149,  44 
Pac.  457;  United  States  v.  Crooks,  116  Cal. 
48,  45,  47  Pac.  870;  Kenney  v.  Parks,  120  Cal. 
22,  24,  52  Pac.  40;  Vincent  v.  Collins,  122 
Cal.  887,  389,  55  Pac.  129;  Mohr  v.  Byrne,  182 
Cal.  250,  251,  64  Pac.  257;  Johnson  v.  Phenix 
Ins.  Co.,  146  Cal.  571,  575,  80  Pac.  719. 

Aa  to  assrleved  party*  see,  ante.  6  93 S, 
note  pars.  1-82. 

9.  Adverse  party  is  party  whose  interest 
in  relation  to  subject  of  appeal  is  in  conflict 
with  reversal  of  order  or  decree  appealed 
from  or  modification  sousrht  by  appeal. — 
Green  v.  Bersre,  105  Cal.  62,  56,  45  Am.  St. 
Rep.  25,  88  Pac.  539. 

10.  That  Judsrment  or  order  may  be  used 
as  evidence  in  some  collateral  action  or 
proceedinsT  or  that  its  reversal  may  have 
remote  and  consequential  effect  to  prejudice 
of  one  who  is  not  party  thereto  does  not 
entitle  such  person  to  be  made  party  on 
appeal. — Estate  of  Ryer,  110  Cal.  556,  560, 
42  Pac.  1082. 

11.  Same— Immaterial  ivbether  party  be 
plaintiif*  defendant,  or  intervener  as  shown 
by  face  of  record. — Senter  v.  De  Bernal,  88 
Cal.  637,  640;  Lancaster  v.  Maxwell,  103  Cal. 
67,  68,  36  Pac.  951,  37  Pac.  207. 

12.  Sante— Record  only  can  be  examined 

for  purpose  of  ascertainlner  who  are  ad- 
verse parties  to  be  served  with  notice  of 
appeal. — In  re  Bullard,  114  Cal.  462,  463,  46 
Pac.  297;  Kenney  v.  Parks,  120  Cal.  22,  24, 
52  Pac.  40;  Mohr  v.  Byrne,  132  Cal.  250,  251, 
64  Pac.  257. — See  Bullock  v.  Taylor,  112  Cal. 
147,   149,   44   Pac.  457. 

18.  Same  Q,ne»tlon  determined  by  rec- 
ord.— Adverse  party  on  whom  notice  of  ap- 
peal is  to  be  served  is  party  who  appears 
by  record  to  be  adverse.  Rule  that  notice 
of  appeal  must  be  served  on  all  parties  that 
would  be  affected  by  reversal  of  order  and 
Judsrment  appealed  from  is  to  be  construed 
with  other  rule  that  only  record  can  be 
examined  for  purpose  of  determining:  who 
are  adverse  parties. — In  re  Ryer,  110  Cal. 
656,   560,    42  Pac.   1082. 

14.  Whether  party  to  action  is  adverse 
to  appellant  must  be  determined  by  their 
relative  position  on  record  and  averments 
of  pleadinsrs  rather  than  from  manner  in 
which  they  mainfest  their  issues  at  trial, 
or  from  any  presumption  to  be  drawn  from 
their  relation  to  each  other  or  to  subject- 
matter  of  action  in  matters  outside  action. 
— Harper  v.  Hildreth,  99  Cal.  266,  268,  38 
Pac.   1103. 

15.  Record  which  is  to  be  considered  for 
purpose  of  determinlngr  who  are  adverse 
parties  to  be  served  with  notice  of  appeal 
is  record  of  proceeding's  on  which  appeal 
is  taken. — In  re  Bullard,  114  Cal.  462,  463, 
46  Pac.   297. 

16.  Mere  fact  that  person  is  interested 
in  estate  and  his  name  and  interests  are 
disclosed  on  face  of  record,  does  not  neces- 
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sarily   render   him   party   to   cause. — Estate 
V.  McDouerald,  143  Cal.  476,  479,  77  Pac.  443. 


17.  Adverse    parties— Bxamplea    of 
are-^AdmlnlJitrator   of   mortiraireor,   who    is 

required  by  Juderment  foreclosinsr  mortgr^ere 
to  pay  any  deficiency  over  amount  derived 
from  sale  of '  mortgrasred  premises,  and  to 
whom  claim  had  been  presented,  is  an  ad- 
verse party  in  action  to  foreclose  mortgragre, 
and  must  be  served  with  notice  of  appeal 
on  appeal  from  judgrment  of  foreclosure  by 
purchaser  of  mortgragred  premises. — Barn- 
hart  V.  Edwards,  111  Cal.  428,  430,  44  Pac. 
160. 

18.  Same— All  parties  defendant  on  ap« 
peal  by  plaintiff  should  be  served  with  no- 
tice of  appeal  from  order  quashing:  execu- 
tion as  to  all  defendants,  thougrh  motion  to 
quash  was  made  by  only  two  defendants. — 
Millikin  V.  Hougrhton,  75  Cal.  539,  540,  17 
Pac.  641. 

18.  Same-^AU  parties  Interested  In  land 
involved  In  partition  proceedingrs  are  ad- 
verse parties  to  an  appeal  from  whole  of 
Judgrment  in  proceedingrs.  whether  they  are 
plaintiffs  or  co-defendants  with  appealing 
defendant. — Senter  v.  De  Bernal,  38  Cal.  637, 
640. 

ao.  Same  —  Assignee  in  insolvency  of 
mortiraireor  is  an  adverse  party  to  an  ap- 
peal by  mortgragreor,  from  order  directing: 
sale  of  mortg:ag:ed  premises  in  one  parcel, 
and  from  order  refusing:  to  set  aside  sale 
and  order  land  resold  in  two  parcels,  and 
on  failure  to  serve  such  a8sig:nee  with  no- 
tice of  appeal  it  will  be  dismissed. — ^Vin- 
cent V.  Collins,  122  Cal.  887,  389,  56  Pac. 
129. 

21.  Same— Asslirnee  of  purchaser  nnder 
mortirase  foreclosure,  who  had  Intervened 
after  decree  of  sale  has  been  vacated  for 
purpose  of  allowing  amendment  to  com- 
plaint, '  making:  g:rantee  of  mortg:ag:eor 
party,  is  an  adverse  party  who  must  be 
served  with  notice. — Miller  v.  Richards,  83 
Cal.  563,  664,  23  Pac.  936. 

22.  Same    ^    Claimant      airalnst      estate 

whose  claim  is  contested  by  an  heir  need 
not  be  served  with  notice  of  appeal  from 
settlement  of  account  allowingr  such  claim 
where  it  does  not  appear  that  claimant  was 
in  any  respect  party  to  proceed!  ng:s  from 
which  such  appeal  was  taken. — Estate  of 
Bullard,   114  Cal.   462,   463,   46   Pac.   297. 

23.  Same>^-Co-defendants.  —  Where  such 
decree  may  be  modified  without  in  any 
manner  affecting:  co-defendant  of  appellant, 
failure  to  serve  such  co-defendant  with  no- 
tice of  appeal  will  not  render  appeal  de- 
fective.— Latham  v.  Los  Ang:eles,  83  Cal. 
564,  665,  23  Pac.   1116. 

24.  Notice  of  appeal  by  one  of  several 
co-defendants  should  be  served  not  only 
on  plaintiff  but  also  on  non-appealing:  co- 
defendants — they  having:  an  interest  in 
Judg:ment  to  be  effected  by  reversal. — Milli- 
kin V.  Houg:hton,  76  Cal.  539,  540,  17  Pac. 
641. 


25.  When  in  action  to  enforce  lien  on 
real  estate  judg:ment  has  been  rendered 
ag:ainst  several  defendants,  if  effect  of  ap- 
peal from  judg:ment  is  to  establish  that 
there  was.  in  fact,  no  lien  on  which  Juds* 
ment  could  be  rendered,  reversal  of  Judg- 
ment will  not  injuriously  affect  other  de- 
fendants, and  therefore  appeal  will  not  be 
dismissed  for  failure  to  serve  them  with 
notice  of  appeal. — ^Warren  v.  Ferg:uson, 
108  Cal.  585,  536,  41  Pac.  417. 

26.  In  action  to  recover  note  ag:ainst  one 
defendant  and  asking:  that  another  defen- 
dant be  directed  to  pay  said  Judgment  out 
of  moneys  owing:  to  first  defendant,  such 
defendant  is  not  adverse  party  to  appeal 
taken  by  second  defendant  from  Judgment 
directing  her  to  pay  amount  of  Judgment. 
— Mohr  V.  Byrne,  132  Cal.  260,  261,  64  Pac. 
257. 

27.  Sante  —  Co-defendants  in  ejeetnicnt 
as  to  whom  action  was  dlsntissed  are  not 

adverse  parties  to  appeal  by  other  defen- 
dants from  order  dismissing  action  as  to 
appealing  defendants,  hence  notice  of  ap- 
peal need  not  be  served  upon  them. — Kinkel 
V.   Donohue,  88  Cal.  597,  598,   26  Pac.   374. 


Same— Co-defendant  in  whose  favor 
Judgment  had  been  rendered  against  plain- 
tiff for  costs  is  not  adverse  party  who  must 
be  served  with  notice  of  appeal  by  other 
defendant  on  Judgment  against  him  in 
favor  of  plaintiff. — Green  v.  Berge,  105  Cal. 
52.  56,   45  Am.  St.  Rep.  25,  38  Pac.  639. 


2P.     Same  —  Co-defendants     not 
ivlth  summons,  and  not  appearing  in  action, 

need  not  be  served  with  notice  of  appeal. 

Merced  Bank  v.  Rosenthal,  99  Cal.  39,  42. 
31  Pac.  849,  33  Pac.  732;  Clarke  v.  Mohr,  125 
Cal.  640,  643,  58  Pac.  176;  Peck  v.  Agnew. 
126  Cal.  607,  610,  59  Pac.  126;  Nason  v.  John. 
1  Cal.  App.  538,  82  Pac.  566. 
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30.  Same— Co-defendant»^Merlts  of 
peal  ivill  not  be  gone  into  on  motion  to 
dtomlss  for  purpose  of  determining  whether 
modification  or  reversal  of  appeal  would 
effect  co-defendant  of  appellant,  who  ^was 
not  served  with  notice  of  appeal. — Latham 
V.  Los  Angeles,  83  Cal.  564,  665,  28  Pac.  1116, 

81.  Same— Co-defendants  to  whom  mo 
reference  Is  made  in  Judgment,  In  an  action 

on  contract  of  guaranty  executed  by  <ie- 
fendant,  is  not  an  adverse  party  to  an  &p. 
peal  by  his  co-defendant,  there  having  been 
no  trial  or  determination  of  claim  against 
him  or  of  his  defense  thereto. — French  v 
McCarthy,  110  Cal.  12,  13,  42  Pac.  302. 

82.  Same— Co-defendants  who  were  p«tl«. 
tloners  for  highway  are  adverse  parties  to 
appeal  from  Judgment  condemning  right  of 
way  across  land  of  appellant,  which  Jua^^^ 
ment  also  condemned  right  of  way  across 
their  own  land,  and  should  be  served  with 
notice  of  appeal,  since  they  are  interested 
in  having  Judgment  sustained  for  condein* 
nation  of  whole  distance,  if  in  not  havins^ 
it  reversed  as  to  land  of  appellant. — Butte 
Co.  V.  Boydstun,  68  Cal.  189,  190,  8  Pac.  836 


Tit.  XIII,  Ck.  I.] 


NOTICB    OF   APPE2AL— FORBCLOSURBS. 


•  MO 


SS.  Same— Creditors  of  estate  who  have 
not  objected  to  an  order  directing'  payment 
of  dividend  on  claims  reported,  are  adverse 
parties  wlio  must  be  served  with  notice  of 
appeal  from  such  order. — Estate  of  Mc- 
Donald. 143  Cal.  476,  479,  77  Pac.  443. 

Si.     Saaie  ^  Def anltlnir    eo-defendants    is 

not  adverse  party  so  as  to  require  service 
of  notice  of  appeal  on  him. — McKeany  v. 
Black  (Cal.  Oct.  7,  1896).  46  Pac.  381.  See 
Randall  v.  Hunter,  69  Cal.  80,  82,  10  Pac. 
130:  French  v.  McCarthy.  110  Cal.  12,  13, 
42  Pac.  302. 

35.  Thouffh  defendant  has  not  appeared 
In  action,  but  has  been  properly  made  party 
to  it,  notice  of  appeal  must  be  served  on 
him  if  he  is  adverse  party. — Johnson  v. 
Phenix  Ins.  Co.,  146  Cal.  671,  576,  80  Pac. 
719;  distingruishinsT  Clarke  v.  Mohr,  125 
Cal.  540,  58  Pac.  176,  where  parties  did  not 
appear  to  have  been  parties  to  record. 

36.  Defaultinsr  defendants  are  not  ad- 
verse parties  to  other  defendants  where 
there  is  no  Joint  relation  alleered  between 
defendants  and  judgment  agrainst  each  is 
several  and  independent. — Kenney  v.  Parks, 
120  Cal.  22,   24,  52  Pac.  40. 

37.  Defaulting  defendants  whose  right 
would  be  injuriously  affected  by  appeal  by 
other  defaulting  defendants  must  be  served 
with  notice  of  appeal. — Bowering  v.  Adams, 
126  Cal.   655,  656,  59  Pac.  134. 


Same— Defanltlnir  defendants  In  ae- 
tlon  to  aaiet  title  are  not  adverse  parties 
to  answering  defendants,  since  Judgment  in 
favor  of  plaintiff,  quieting  her  title  and 
giving  her  right  of  possession  to  lands  de- 
scribed, as  against  defaulting  defendant, 
could  not  be  affected  by  its  reversal  at 
instance  of  defendants  who  have  appealed. 
—Kenney  v.  Parks,  120  Cal.  22,  24,  52  Pac. 
40. 

SH.  Same— •Defanlttnir  defendants  In  ac- 
tion to  vcforai  deed  can  not  be  said  to  be 
Injured  by  reversal  of  judgment  reforming 
such  deed  on  appeal  by  other  defendant.' — 
Kenney  v.  Parks,  120  Cal.  22,  24,  52  Pac.  40. 

4*.  ga— e  Diatrtfcntee  of  estate. — Appeal 
for  decree  of  distribution  taken  with  ap- 
peal from  order  settling  account  of  execu- 
tor will  not  be  dismissed  for  failure  to 
serve  one  of  distributees  with  notice  of 
appeal,  where  appeal  from  order  settling 
account  was  served  on  executor  and  re- 
versal of  such  order  necessarily  affected 
decree  of  distribution. — Estate  of  Delaney, 
110  Cal.   663,  567,  42  Pac.  981. 

41.  Same  —  Fictltions      defendants      who 

were  not  served  with  process  and  who  did 
not  appear  need  not  be  served  with  notice 
of  appeal. — ^Benson  v.  Bunting,  127  Cal.  532, 
538,  78   Am.  St  Rep.  81,  69  Pac.  991. 

42.  Same— Foreclosnre  of  mortsase-^De- 
ffaalttas  defendant.  —  Defendants  who  by 
default  have  admitted  that  their  claim  to 
mortgaged  premises  was  Inferior  to  that 
of  plaintiff,  are  not  adverse  parties  in  ap- 
peal by  mortgageor  from  Judgment  in  favor 


of  plaintiff  foreclosing  mortgage. — Boob   v. 
Hall,  107  Cal.  160,  161,  40  Pac.  117. 

48.  Same— Insolvent— -In  Insolvency  pro- 
eeedlnvs  is  an  adverse  party  to  an  appeal 
taken  from  Judgment  on  demurrer  filed  by 
intervening  creditors  against  the  petition 
of  creditor  to  have  such  insolvent  declared 
insolvent,  since  if  the  Judgment  is  reversed 
Judgment  against  such  insolvent  will  be 
entered  instead  of  one  in  his  favor. — In 
matter  Castle  Dome  Min.  &  S.  Co.,  79  Cal. 
246,  249,  21  Pac.  746. 

44.  Same^Samc  Creditors  named  In  a 
debtor's  schedule  who  have  not  filed  their 
claims,  or  appeared  in  insolvency  proceed- 
ings, are  not  parties  on  whom  notice  of 
appeal  from  the  order  adjudicating  the 
petitioner  to  be  an  insolvent  taken  by  one 
creditor  need  be  served. — In  matter  Chope, 
112  Cal.  630,  632,  44  Pac.  1066.  See  Chinette 
V.  Conklin,  105  Cal.  465,  38  Pac.  1107. 

45.  Same— Leira tees  and  devisees  under 
a  will  are  adverse  parties  who  must  be 
served  with  notice  of  appeal  from  an  order 
admitting  will  to  probate. — Estate  of  Scott, 
124  Cal.  671,  674,  57  Pac.  654. 

4d.  Same  —  Meehanlcs*-llen  elalmant  In 
mortgage  foreelosnre  proceedings  to  whom 
proceeds  of  mortgaged  premises  were  di- 
rected to  be  paid  after  payment  of  amount 
of  mortgage  is  adverse  party  who  must  be 
served  with  notice  of  appeal. — ^Hibernia 
Sav.  &  L.  Soc.  V.  Lewis,  111  Cal.  519,  521,  44 
Pac.  175. 

47.  Same— Meehanica'-llen  foreelosnre  — 
Contractor  is  adverse  party  in  appeal  on 
Judgment  foreclosing  mechanics'  lien  for 
materials  furnished  to  contractor,  which 
Judgment  directed  sale  of  premises  and  any 
deficiency  to  be  entered  against  such  con- 
tractor.— Lancaster  v.  Maxwell,  103  Cal.  67, 
68,  36  Pac.  951,  37  Pac.  207. 


48.  Same-^Mortiravee  in  aetlon  by  mort- 
gaireor  on  insurance  polley  in  whose  -favor 
judgment  against  an  insurance  company  is 
rendered  directing  that  portion  of  amount 
recovered  should  be  paid,  is  an  adverse 
party  to  appeal  by  insurance  company. — 
Johnson  v.  Phenix  Ins.  Co.,  146  Cal.  571,  576, 
80  Pac.  719. 

40.  Same— Mortgaseor  and  eo-defendant 
ivko  constructed  bnlldlnir  on  mortgaged 
premises  are  adverse  parties  to  an  appeal 
by  mortgagee  from  decision  adjudging  me- 
chanics'-lien  claimants  priority  in  payment 
from  proceeds  of  sale  of  mortgaged  prem- 
ises where  decree  provided  for  deficiency 
judgment,  as  in  such  case  liability  for  defi- 
ciency judgment  might  be  affected  by  re- 
versal of  judgment. — Pacific  Mut.  L.  Ins. 
Co.  V.  Fisher,  106  Cal.  224,  230,  89  Pac.  758. 

60.  Mortgageor  and  co-defendant  who 
constructed  building  on  mortgaged  prem- 
ises are  not  adverse  parties  to  be  served 
with  notice  of  appeal  on  an  appeal  by 
mortgagee  from  Judgment  awarding  me- 
chanics'-lien  against  such  property. — ^Pa- 
cific Mut.  L.  Ins.  Co.  V.  Fisher,  106  Cal.  224, 
231,   39  Pac.  758. 
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APPBAU-.HOW  TAiOOH— AI^TBRNATIVB  BIBTHOD. 


lPt.n, 


Bl.  8aai«— Pnrttea  nppeftrlsK  nt  comtevt 
of  will  omly  need  be  aerved  with  notice  of 
appeal  from  order  admitting-  will  to  pro- 
bate to  grive  jurisdiction  of  appeal. — Estate 
of  Scott.  124  Cal.  671,  674,  57  Pac.  654. 


ffuardlan  in  her  stead. — ^Estate  of  Sullivan. 
143  Cal.  462,  465.  77  Pac.  15S. 


52.  Same— >Partle«  to  motlOB  for 
trini  are  only  necessary  parties  to  appeal 
from  order  denying  It. — Herriman  v.  Men- 
zies,  115  Cal.  16,  26,  56  Am.  St.  Rep.  82,  S6 
L.  R.  A.  818,  44  Pac.  660,  46  Pac.  780.  See 
WatS9n  V.  Sutro,  77  Cal.  609,  612,  20  Pac. 
88;  In  re  Ryer,  110  Cal.  656,  560,  42  Pac. 
1082;  Bamhart  v.  Edwards,  111  Cal.  428, 
431,  44  Pac.  160;  Johnson  v.  Phenlz  Ins.  Co., 
146  Cal.  571,  576,  80  Pac.  719. 

53.  Hence  notice  of  appeal  need  not  be 
served  on  co-defendant  who  was  not  party 
to  motion  for  new  trial. — Bamhart  v.  Ed- 
wards, 111  Cal.  428,  481,  44  Pac.  160;  John- 
son V.  Phenix  Ins.  Co.,  146  Cal.  571,  575,  80 
Pac.  719. 

54*  Saie  Partner  In  action  for  dlssoln- 
tion  of  partnership  and  to  determine  rierhts 
of  partners  to  land  claimed  by  defendant 
partner  to  which  other  persons  claimed  in- 
terest. Is  adverse  party  to  an  appeal  from 
order  dismissingr  action  as  to  such  other 
parties  and  to  land,  and  must  be  served 
with  notice  of  appeal  from  such  order. — 
Harper  v.  Hildreth,  99  Cal.  266,  268,  83  Pac. 
1108. 

S8.  Same-— Partner  In  ^rlioae  favor  mo- 
tion for  nonsuit  ivaa  minted  are  adverse! 
parties  on  appeal  by  other  partner  from 
Judgment,  on  ground  of  error  in  sr^anting 
motion  of  nonsuit,  and  must  be  served  with 
notice  of  appeal. — ^Bullock  v.  Taylor,  142 
Cal.  147,  149,  44  Pac.  157. 


M.  Same— Partner  not  aerved  with  anm- 
mona  in  action  against  partnership  to  fore- 
close mortgage  given  by  one  of  partners 
and  his  wife  is  not  an  adverse  party,  and 
hence  notice  of  appeal  from  Judgment  fore- 
closing mortgage  need  not  be  served  on 
him. — Merced  Bank  v.  Rosenthal,  99  Cal.  39, 
42,   31  Pac.  849,  83  Pac.   732. 

« 

B7,  Same— Partner  vrho  baa  anlTered  de- 
fault Judgment  to  be  taken  against  him  in 
an  action  on  partnership  note  is  not  an 
adverse  party  who  must  be  served  with  no- 
tice of  appeal  taken  by  his  partner  from 
Judgment  against  him  on  trial. — Randall  v. 
Hunter,  69  Cal.  80,  82,   10  Pac.   130. 

68.  Same -^  Per«f>ns  aoufflit  to  be  made 
parties  defendant  by  aubatltutlon  are  ad- 
verse parties  on  appeal  from  Judgment  by 
default  taken  after  motion  to  substitute 
such  persons  had  been  denied — only  object 
of  appeal  beinsr  to  reverse  ruling  of  court 
denying  motion  to  substitute  parties  as  de- 
fendants.— Toy  V.  San  Francisco  &  S.  R.  R. 
Co.,  75  Cal.  542,  543,  17  Pac.  700. 

SO.  Same —•  Petitioner  to  have  ffuardlau 
appointed  for  Incompetent  Is  not  an  adverse 
party,  but  notice  of  appeal  must  be  served 
where  she  has  consented  to  denial  of  her 
petition  asking  that  she  be  appointed 
g'uardian    and    that    others    be    appointed 


Same  —  Pnr^naer  of 
exeevtor  is  adverse  party  to  appeal  by  heir 
from  order  conflrmlns  such  sale  and  must 
be  served  with  notice,  thereof. — Estate  of 
Bell,  125  Cal.  689,  68  Pac.  158. 

61.  Same  —  Receiver  In  Insolvency  pro- 
ceedlnira  is  not  adverse  party  and  need  not 
be  served  with  notice  of  appeal  from  order 
adjudlcatingr  petitioner  to  be  insolvent 
taken  by  one  of  creditors,  and  hence  ser- 
vice on  insolvent  is  sufficient. — ^In  matter 
Chope,  112  Cal.  680,   682,  44  Pac  1066. 

Aa  to  parties  on  appeal,  see  note  7  Lk  R.  A. 
281. 


d2.  Altcmatire  or  new  mctbod  of 
peal— As  to  senerally. — Where  the  appeal 
from  a  Judgment  is  taken  within  sixty 
days  after  rendition  and  entry,  the  suffi- 
ciency of  the  evidence  may  be  reviewed  as 
effectually  as  upon  an  appeal  from  tho 
order  refusing  a  new  trial.  And  this  is  so 
whether  the  appeal  is  taken  under  this 
section  or  under  the  method  prescribed  by 
sections  941a,  941b,  and  941c,  pQst.— <;ortel- 
you  V.  Imperial  Land  Co.,  166  CaL  14,  184 
Pac.  981. 


As  to  alternative  or  neipr  met  bod  of 
peal,   see,   post,    Sft  941a-941c,   958a-953c  and 
notes. 

63.  Same  —  Aa  to  notice  under  section 
Mlb. — Under  section  941b,  post,  the  filing 
of  a  notice  of  appeal,  stating  all  that  is 
specifically  mentioned  in  the  section  as 
parts  of  such  notice,  will  constitute  a  valid 
appeal  as  to  all  the  other  parties  to  the 
action,  if  there  is  sufficient  in  the  notice 
to  Identify  the  appellant;  it  Is  unnecessary 
to  name  all  the  adverse  parties  as  such  in 
the  notice,  and  the  mere  mention  of  some 
of  them  as  adverse  parties  does  not  vitiate 
the  appeal  as  to  the  others. — Southern  Pac. 
Co.  V.  Superior  Court,  167  Cal.  260,  189 
Pac.  69. 

64.  Same— Same— Notice  must  be  served 
on  ivbom« — An  attempt  to  appeal  under 
this  section  is  ineffectual  and  invalid  un- 
less the  notice  was  served  on  all  the  par- 
ties to  the  action.  It  was  the  extreme 
technicality  prevailing  under  this  section 
and  the  frequent  dismissal  of  appeals  re- 
sulting therefrom  that  caused  the  enact- 
ment of  sections  941a,  941b,  and  941c  post. 
This  section  does  not  prescribe  the  form 
of  notice  except  that  in  an  appeal  from  a 
Judgment  or  order  it  must  be  "a  notice 
stating  the  appeal  from  the  same,  or  some 
specific  part  thereof."  No  formal  address 
was  required. — Southern  Pac.  Co.  v.  Su- 
perior Court,  167  Cal.  250,  139  Pac.  69, 

65.  Samc^— Construction  of— As  to  Intent. 

— Sections  941a,  941b,  and  941c,  post,  pro- 
viding an  alternative  mode  of  practice  for 
taking  an  appeal,  evince  an  Intent  to  es- 
tablish a  more  liberal  rule  than  formerly 
prevailed  and  to  regard  substance  rather 
than  form. — Southern  Pac.  Co.  v.  Superior 
Court,  167  Cal.  250,  139  Pac.  69. 
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NOTICB  OP  APPBAI/— APPBAI4  FROM  PART. 
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SS.  The  laain  decrlsrn  of  section  941b.  post, 
in  providing  that  the  notice  of  appeal  need 
not  be  served  upon  any  of  the  parties,  or 
their  attorneys,  but  "when  filed  within  the 
time  herein  specified  it  shall,  without 
further  action,"  transfer  the  cause  to  the 
higher  court  for  determination,  is  to  compel 
the  preyailin^  parties  to  look  to  the  files 
to  ascertain  whether  or  not  an  appeal  has 
been  taken  and  to  avoid  the  necessity  pre- 
viously imposed  upon  the  appellant  <of  de- 
termininsr  which  of  the  parties  were  ad- 
verse parties  to  him  upon  his  proposed  ap- 
peal, and  of  findinsT  them  and  servlnsr  upon 
them  the  required  notice,  at  the  peril  of 
losing  his  appeal  if  he  made  a  mistake  in 
bis  endeavor  to  do  so.  The  expression  of 
certain  thinffs  to  be  stated  in  the  notice  im- 
plies that  other  things  are  not  regr&rded  as 
essential. — Southern  Pac.  Co.  v.  Superior 
Court.  167  CaL  250,  189  Pac.  69. 

67.  Under  the  new  method  of  appecU, 
the  mere  fiUnsr  of  the  notice  of  appeal,  in  a 
proper  manner,  operates  ipso  facto  to  per- 
fect the  appeal,  and  a  failure  to  serve  the 
notice  or  srive  a  cost  bond,  or  an  error  in 
attemptiner  to  do  so,  which  might  have  been 
fatal  to  the  appeal  under  the  old  method, 
may  be  treated  as  a  matter  of  no  leffal 
consequence. — Jaques  v.  Yuba  County  Su- 
pervisors. 22  Cal.  App.  627,  186  Pac.  686. 

<8»  Apyeal  fioiB  flpc^lfle  part  of  Jvdir- 
»cat-^levicw« — Where  the  'appeal  is  from 
a  specific  part  of  the  Judgment  only  the 
appellate  court  will  ordinarily  review  only 
the  part  appealed  from,  leaving  all  the 
other  parts  of  the  Judgment  in  full  force. 
Such  an  appeal  confers  no  Jurisdiction  to 
review  any  part  of  the  Judflrment  except 
that  to  which  the  appeal  is  directed. — Oan- 
ahl  Lumber  Co.  v.  WelnsveigTf  168  Cal.  664, 
14S  Pac  1025. 

•ii  Appeal  la  takea,  wkea  notice  of  ap- 
peal is  served  and  filed. — Perkins  v.  Cooper, 
3  Cal.  Unrep.  279,  24  Pac.  877. 

TO.    CoBsAraettoa   of  seetloB"— In   general. 

— ^An  order  appointing:  an  executor  or  ad- 
ministrator is  one  of  such  character  that 
its  effect  is  stayed  by  the  taking  of  an  ap- 
peal, and  the  filing  of  a  three-hundred-dol- 
lar bond  under  section  941,  post. — Estate  of 
Stough.  178  Cal.  688,  161  Pac.  1. 

Tl.  CoBsAractloii  of  aotlce  of  appeal— la 
scaeraL — ^A  liberal  rule  of  construction 
most  be  applied  to  notices  of  appeal  In  or- 
der to  effectuate  the  rights  of  the  parties  to 
an  appeaL — ^Hopkins  v.  Sanderson,  29  Cal. 
App.  666.  169  Pac.  1064. 

72.  Where  Judgment  for  the  full  amount 
claimed  Is  recovered  against  one  defendant, 
and  for  a  portion  only  of  the  claim  against 
two  other  defendants,  the  first  defendant 
is  not  an  adverse  party  requiring  notice  of 
an  appeal  by  the  two  defendants. — Wilson 
V.  Shea.  29  CaL  App.  788,  167  Pac.  643. 

71.  DtnaUiaal  of  appeal— Aa  to  helni  not 
•erred  will  not  affect  right  to  appeal  from 


decree  of  distribution,  as  right  of  each 
distributee  is  several  and  independent  of 
right  of  others. — Estate  of  Pendergast.  143 
Cal.  186,  189,  76  Pac  962. 

As  to  ri^kt  of  eevnty  clerk  to  reqaire 
payment  of  fees  before  fiUnir  notfee  of  ap- 
peal»  see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  8  4332 
and  note. 

74.  Filing  of  aotlee  of  appeal— la  Indis- 
pensable in  order  to  give  appellate  court 
Jurisdiction  of  case. — ^Bonds  v.  Hickman.  29 
Cal.  460,  468. 

As  to  amendment  of  aotlee  of  aPP«*lt  see, 
ante,  ft  473  and  note. 

75.  San&e— Filed  too  late,  wken« — A  no- 
tice of  an  appeal  filed  about  eigrhty  days 
after  order  became  effective  comes  too  late 
and  will  be  dismissed. — ^Taber  ▼.  Bailey,  22 
Cal.  App.  617,  186  Pac.  975. 

7d.  Same — Stlpnlattoa  by  partlee  thatt  no- 
tice of  appeal  lias  been  filed  is  binding:  on 
them,  so  far  as  appellate  court  Is  concerned. 
— ^Bonds  V.  Hickman,  29  Cal.  460,  468. 

77.  Same— Time  of  flllas. — ^Rule  of  Prac- 
tice Act  section  887  is  changed  by  this 
section  so  as  not  to  require  filing  of  notice 
of  appeal  before  service,  but  notice  of  ap- 
peal may  be  served  and  undertaking  filed 
before  notice  of  appeal  is  filed. — Hewes  v. 
Carville  Mfg.  Co.,  62  CaL  616,  517;  Robin- 
son V.  Templar  Lodffe,  114  Cal.  41,  45  Pac. 
998.    See  Boyd  v.  Burrel,  60  Cal.  280,  281. 

78.  Same— Same— No  partlenlar  time  af- 
ter service  of  notice  of  appeal  is  prescribed 
in  which  such  notice  must  be  filed. — San ' 
Francisco  L.  &  C.  Co.  ▼.  State,  141  Cal.  854. 
367,  74  Pac.  1047.  See  Ckilloway  v.  Rouse. 
68  Cal.  280;  Noonan  v.  Nunan,  76  Cal.  44,  18- 
Pac.  98;  Robinson  v.  Templar  Lodgre,  114 
Cal.  41,  46  Pac.  998. 

79.  Filing:  notice  of  appeal  eleven  days 
after  service  of  notice  is  not  too  late  where 
it  was  filed  within  six  months  after  entry  of 
Judgment. — San  Francisco  L.  &  C.  Co.  v. 
State.  141  Cal.  864,  867,  74  F^c.  1047. 

80.  Where  notice  of  appeal  and  under- 
taking were  filed  within  three  days  after 
service  of  notice,  appeal  was  effectual. — 
Galloway  v.  Rouse,  68  Cal.  280. 

81.  Same— Waiver  of  flllnir  ef  aotlee  of 

appeal  by  stipulation  of  parties  is  not 
equivalent  to  filing:  of  notice  for  consent; 
though  it  may  waive  error,  it  can  not  con- 
fer jurisdiction. — ^Bonds  v.  Hickman.  29  Cal. 
460,  468. 

82.  Form    of    notice     Snfitdeney    of« — A 

notice  of  appeal  stating:  that  the  plaintiff 
appeals  "from  the  Judgrment  of  nonsuit  and 
dismissal  therein  entered  in  said  superior 
court  on  the  eighteenth  day  of  January, 
1912,"  is  not  subject  to  the  objection  that 
the  appeal  is  thereby  taken  from  the  ruling 
granting  the  nonsuit,  and  not  from  the  final 
Judgment,  where  the  Judgrment  was  in  fact 
rendered  on  such  date,  although  not  en- 
tered in  the  minutes  until  February  10,  1912. 
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— Wilson  V.  Union  Iron  Works  Drydock,  167 
Cal.  539.  140  Pac.  260. 

As  to  iBBiifllcieBcx  of  notice  of  appealf  see 

par.  83. 

A«  to  anlllclcBcy  and  form  of  notice  on 
appeal,  see  pars.  108-119,  this  note. 

83.  Inanlllclency  of  notice. — A  notice  of 
appeal  from  a  Judgrment  which  states  that 
a  plaintiff  "desires  and  intends  to  appeal" 
from  the  Judgrment,  and  that  he  "has  ap- 
pealed therefrom,"  and  which  closes  by  re- 
questing that  a  transcript  of  the  testimony, 
etc.,  be  m«i.de  up  and  prepared.  Is  not  a  suffi- 
cient notice  of  appeal. — Oxford  v.  Imperial 
Southslde  Water  Co..  34  Cal.  App.  1,  166  Pac. 
1023.  applying:  the  rule  laid  down  in  Estate 
of  Faber,  168  Cal.  491,  143  Pac.  737. 

Aa  to  foim  and  anIllclencT  of  notice  of 
appeal,  see  par.  82,  this  note. 

84.  Joint  notice — May  be  slven   wlien^ — 

Plaintiff  and  defendant  who  are  Joint  de- 
fendants in  cross-complaint  may  grive  Joint 
notice  of  appeal. — Downing:  v.  Rademacher, 
136  Cal.  673,  674,  69  Pac.  416. 

85.  Notice  of  entry  of  Jadsment  —  De- 
prlTcd  of  rlirht  to  how^ — In  order  to  deprive 
an  appellant  of  his  rigrht  to  written  notice 
of  the  entry  of  an  order  or  Judgment,  there 
must  be  facts  of  record  clearly  indicating: 
a  waiver  of  such  notice. — Hug:hes  Mfgr.  & 
Lumber  Co.  V.  Elliott.  167  Cal.  494,  140  Pac. 
17. 

86.  Same— Incorrect  date  of  entry  slven 
— >Eirect  of. — The  griving:  of  an  incorrect 
date  of  the  entry  of  Judg:ment  in  the  notice 
of  an  appeal  therefrom  does  not  invalidate 
the  appeal,  where  it  is  made  to  appear  that 
but  one  such  Judg:ment  was  entered  in  the 
case.— Wilson  v.  Union  Iron  Works  Dry- 
dock,  167  Cal.  639,  140  Pac.  260. 

87.  Notice  of  Intention  to  move  for  new 
trial— >Fallnre  to  aerve  advene  party  with 
notice  of  intention  to  move  for  new  trial 
is  not  reason  for  dismissal  of  appeal  on 
ground  that  court  has  not  acquired  Juris- 
diction to  hear  it. — Johnson  v.  Phenlx  Ins. 
Co.,  146  Cal.  571.  675,  80  Pac.  719.  See  In  re 
Ryer,  110  Cal.  656,  669,  42  Pac.  1082. 

88.  Want  of  service  of  notice  of  inten- 
tion to  move  for  new  trial  is  not  g:round  to 
dismiss  appeal  from  order  denying:  new 
trial.— Sutter  Co.  v.  Tlsdale,  128  Cal.  180,  60 
Pac.  767. 

89.  Whether  other  parties  should  have 
been  made  parties  to  motion  for  new  trial  is 
not  involved  on  section  to  dismiss  appeal. — 
Watson  V.  Sutro,  77  Cal.  609,  612,  20  Pac.  88. 

00.  One  notice  la  anlilclent  for  taking:  ap- 
peal from  Judg:ment  and  order  subsequent 
to  Judgment. — People  v.  Center,  61  Cal.  190, 
196. 

91.  Notice  of  appeal  from  order  from  pay- 
ment of  alimony  is  none  the  less  sufficient 
because  notice  of  Judg:ment  between  same 
parties  in  same  case  is  embraced  in  same 
paper. — Sharon  v.  Sharon.  68  Cal.  826,  328, 
329,  9  Pac.  187. 


92.  Notice  of  appeal  from  or^er  directing 
payment  of  alimony  and  from  Judg:ment  in 
divorce  proceedings  is  not  rendered  insuffi- 
cient by  containing:  parag:raph  stating:  that 
on  appeal  from  Judgrment  court  will  be 
asked  to  review  and  set  aside  order  for 
payment  of  alimony  heretofore  entered — 
such  paragrraph  being:  surplusage. — Sharon 
v.  Sharon,  68  Cal.  326,  328,  329,  9  Pac.  187. 

03.  Same -— Inclndlns:  notice  of  appeal 
from  Judsmeat  In  notice  of  appeal  from  or- 
der denying  new  trial  has  no  effect,  either 
as  original  appeal  or  to  impair  one  pending: 
from  Judgment. — ^Woodside  v.  Hewel,  107 
Cal.  141,  143,  40  Pac.  103. 

04.  Second  notice  of  appeal— la  not  an- 
thorlaed  thoug:h  sureties  on  first  undertak- 
ing failed  to  Justify,  such  failure  not  ren- 
dering appeal  ineffectual  or  taking:  from 
supreme  court  its  Jurisdiction  of  cause. — 
Tompkins  v.  Montgomery,  116  Cal.  120,  123, 
47  Pac.  1006. 


OS.  Service  of  notice  Attorney  of 
ord  of  reapondent  mvat  be  aerved  where  he 
has  appeared  by  attorney. — ^Abrahms  v. 
Stokes.  39  Cal.  160,  151;  Whittle  v.  Renner, 
66  Cal.  395;  Jones  v.  McGarvey,  6  Cal.  Unrep. 
277,  66  Pac.  896;  Estate  of  Nelson,  128  Cai. 
242.  244.  60  Pac.  772. 


Aa  to  aervlce  of  all  papera*  except 
and  papera  to  brlnir  Party  Into  contempt*  to 
be  made  on  aAorney  of  record,  see,  poat, 
§  1015  and  note. 


Aa  to  extenalon  of  time  after  lllinir  not! 
of  appeal,  by  reaaon  of  aervlce  by  nuUi*  see. 

post,  5  1013  and  note. 


Aa  to  aervlce  of  notice  of  appeal  and  proof 
of  aervlce,  see,  post,  ft  1011  and  note. 

Aa  to  aervlce  of  notice  of  appeal  by  ni«il, 

see,  post.  89  1013.  1015  and  notes. 

Aa  to  anillclency  of  aervlce  of  notlc«  of 
appeal  on  attorney  for  adverae  partlen»  see, 

post,  9  1011  and  note. 

OOw  Same  — -  Same  —  Personal  aervlec  om 
party^Notlce  of  appeal  la  not  proceaa  re- 
quiring personal  service  for  purpose  of 
bring:ing  respondent  before  court,  but  is 
declaration  of  intention  to  take  further 
proceed! ng:8  in  the  pending:  cause. — Kstate 
of  Nelson,  128  Cal.  242,  244,  60  Pac.  772. 

07.  Same— Service  on  defendant  pemoA- 
ally  when  he  haa  appeared  by  attorney    fg 

insufficient. — Jones  v.  McOarvey,  6  Cal.  Un- 
rep. 277,  66  Pac.  896. 

08.  Same  —  Service  on  attorney  after 
death  of  party  is  ineffective  to  constitute 
appeal. — Pedlar  v.  Stroud,  116  Cal.  461,  462. 
48  Pac.  371.  See  Moyle  v.  Landers,  78  Cal. 
99,  107,  12  Am.  St.  Rep.  22,  20  Pac  241. 

99.  Appeal  will  be  dismissed  unless  con- 
duct of  respondents'  representative  should 
estop  them  from  relying:  on  such  defective 
service. — Moyle  v.  Landers,  78  Cal.  99,  107, 
12  Am.  St.  Rep.  22,  20  Pac.  241. 

100.  Service  of  notice  of  appeal  on  attor- 
ney of  administx^tor  after  his  death   is    of 
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no  avail. — Estate  of  Turner,  139  Cal.  86,  86, 
72  Pac.  718. 

101.  Same— In  partition. — Service  of  no- 
tice of  appeal  in  partition  proceedingrs  on 
attorney  of  record  of  party  is  sood  though 
such  party  died  before  service  of  such  no- 
tice.— ^LACoste  V.  Eastland,  117  Cal.  673.  680. 
49   Pac.  1040. 

1«2l  Sane  — In  caae  attorney  appeared 
■•lely  for  pnrpose  of  motion  to  vacate  Jnds- 
■ient  where  affidavit  showed  motion  was 
really  for  reKef  on  ground  of  excusable 
nesl«ct,  he  may  be  served  with  notice  of 
appeal,  and  such  service  is  sufficient  ap- 
pearance, althougrh  termed  special,  being  in 
fact  general. — Thompson  v.  Alford,  128  Cal. 
227.  229,  60  Pac.  686. 

108.  Same— ^Joinlns  In  appeal  la  notice. — 
Joint  appeal  by  city  and  private  corporation 
In  which  no  undertaking  was  filed,  will  be 
dismissed  as  to  such  oorporation.  but  not  as 
to  city,  as  by  Joining  with  city  in  giving 
notice  of  appeal  purposes  of  notice  were 
fully  accomplished  and  the  situation  is 
e<iuivalent  to  appeal  by  city  and  notice  of 
appeal  duly  served  on  corporation. — ^Meyers 
v.  San  Diego.  130  Cal.  60.  61.  62  Pac.  211. 

1#4.  Same — «Order  of  service  Is  imma- 
terial'* is  equivalent  of  "whether  service 
precedes  or  follows  filing  of  notice  is  im- 
material."-—Boyd  V.  Burrel,  60  Cal.  280.  281. 
See  Hewes  v.  Carville  Mfg.  Co..  62  Cal.  516, 
517;  Robinson  v.  Templar  Lodge.  114  Cal.  41, 
4S  Pac.  998. 

As  to  time  for  service  of  notice  of  appealf 
see,  ante,  S  989  and  note. 

lOS.  Same -«  Proof  of  service* — Affidavit 
stating  that  service  of  notice  of  appeal  had 
been  made  by  mall  and  that  respondent's  at- 
torney had  admitted  receiving  such  notice 
bold  sufficient  proof  of  service  as  against 
Inference  in' affidavit  of  respondent's  attor- 
ney that  he  had  not  received  such  notice. — 
Brandenstein  v.  Johnson,  184  Cal.  102.  103, 
««  Pac.  86. 

!••.  Signature  —  Presnmption  of  antkor- 
ttT" — An  attorney  signing  notice  of  appeal 
will  be  presumed  to  have  authority  from 
appellant,  and  appeal  will  not  be  dismissed 
on  ground  that  it  was  prosecuted  against 
vrlU  of  appellant  unless  he  himself  objects 
to  prosecution  of  appeal,  and  affidavit  for 
purpose  of  determining  whether  appellant 
desires  appeal  to  be  dismissed  will  not  be 
considered. — Woodbury  v.  Nevada  S.  R.  Co., 
120  Cal.  367,  869,  52  Pac.  730. 

Aa  te  presnmption  of  attorney's  anthority, 
see,  post,  S  1021  and  note. 

lar.     Same— ^Attorney  of  record  mast  sign. 

Xotice  of  appeal  signed  by  attorneys  who 

were  not  attorneys  of  record  or  of  counsel 
for  appellants  is  Insufficient. — Whittier  v. 
Renner.  66  Cal,  896;  Prescott  v.  Salthouse, 
%t  Cal.  221:  Bills  V.  Bennet,  2  Cal.  Unrep. 
202,  8  Pac.  801;  Harrigan  v.  Bolte,  (Cal.  Oct. 
9,  1886),  8  Pac.  184. 

l#flL  Sn^ieieney  and  form— In  general* — 
Object    of    notice    of    appeal    is    to    impart 


requisite  information  to  opposite  party  of 
his  opponent's  intention  to  appeal,  and  what 
specific  Judgment  or  order  is  appealed  from, 
and  if  notice  is  sufficiently  explicit  in  these 
particulars  it  should  be  declared  sufficient. 
— Weyl  V.  Sonoma  Valley  R.  Co..  69  Cal.  202, 
203,  10  Pac.  610.  * 

As  to  form  and  snfflcleney  of  notice  of  ap- 
peal, see  pars.  82,  83.  this  note. 

109.  Notice  of  appeal  to  constitute  ap- 
peal from  judgment  should,  at  least  state 
that  appeal  is  taken  from  Judgment  or  use 
other  language  which  can  be  so  construed. 
— ^Hieley  v.  Boulon,  104  Cal.  262,  263.  sub 
nom.  Merley  v.  Boulon,  37  Pac.  931. 

110.  Same— Address. — Notice  of  appeal  is 
not  required  to  be  addressed  to  persons  who 
constitute  adverse  party,  and  hence  notice 
of  appeal  directed  to  address  of  adverse 
party  is  sufficient. — Estate  of  Nelson,  128 
Cal.  242.  243,  60  Pac.  772. 


111.  Notice  of  appeal  addressed  to  peti- 
tioners for  decree  of  distribution,  though 
served  on  attorney  for  other  heirs,  does  not 
bring  such  heirs  within  Jurisdiction  of  ap- 
pellate court. — Estate  of  Pendergast,  143 
Cal.  136,  138.  76  Pac.  962. 

112.  Mistake  of  scrivener  in  directing  no- 
tice of  appeal  to  attorneys  for  executor, 
instead  of  attorneys  for  executors,  does  not 
affect  sufficiency  of  notice,  as  it  could  be 
amended  under  section  473.  ante. — Estate 
of  Nelson.  128  Cal.  242,  244,  60  Pac.  772. 

118.  Same  —  Description  of  Jndgment  or 
order. — ^Notice  of  appeal  in  form  must  suffi- 
ciently indicate  order  or  Judgment  from 
which  appeal  is  taken. — Estate  of  Nelson, 
128  Cal.  242.  244,  60  Pac.  772. 

114.  Notice  of  appeal  stating  that  plain- 
tiff appeals  from  Judgrment  made  and  en- 
tered in  said  action  is  sufficient  where  there 
is  but  one  Judgment  in  action. — Jones  v. 
Iverson,  131  Cal.  101,  102,  68  Pac.  136. 

116.  Notice  that  plaintiff  appeals  from 
order  denying  motion  for  new  trial  and 
from  order  denying  motion  to  set  aside  de- 
cision and  Judgment,  followed  by  descrip- 
tion of  Judgment,  and  concluding  "and  from 
the  whole  thereof."  is  not  sufficient  as  no- 
tice of  appeal  from  Judgment — ^Meley  v. 
Boulon,  104  Cal.  262,  263,  sub  nom.  Merley  v. 
Boulon,  87  Pac.  931. 

116.  Notice  of  appeal  stating  that  it  is 
taken  from  order  and  decree  appointing 
public  administrator  as  administrator  of  es- 
tate of  deceased  is  sufficient  where  there 
was  only  one  order  or  decree  on  day  men- 
tioned or  any  other  day  making  such  ap- 
pointment.— Estate  of  Damke,  133  Cal.  483. 
434.  66  Pac.  888. 

* 

117.  Same  —  Same  —  Mlstaice  in  giving 
dates  of  entry  of  Jndgment  and  order  deny- 
ing new  trial  will  not  render  notice  of  ap- 
peal insufficient  where  it  correctly  states 
title  of  cause,  and  it  appears  from  record 
that  there  has  been  but  one  Judgment  or 
order    of    court    appealed    from    entered    in 


«M0 


APPEAL— HOW   TAKBN— ITKDBRTAKING. 


IPt.  II, 


cause. — Weyl   v.  Sonoma  Valley  R.  Co.,   69 
Cal.  202,  204.  10  Pac.  510. 

118.  Mistake  in  date  of  entry  of  juder- 
ment  in  notice  of  appeal  will  not  invalidate 
notice  where  there  was  but  one  Judgment 
in  case. — Swasey  ▼.  Adair,  83  Cal.  136,  137, 
28  Pac.  284. 


118.  Snnte— Description  of  order  denylitK 
new  trial* — ^Notice  of  appeal  stating:  that  it 
is  appeal  from  order  overruling:  and  deny- 
ing plaintiff's  motion  for  granting:  rehear- 
ing  held  to  be  sufficient  notice  of  appeal 
from  denial  of  motion  for  new  trial. — ^Kim- 
ple  V.  Conway,  69  Cal.  71,  72,  10  Pac.  189. 

120.  "Waiver  of  notice  —  Stipulation  by 
attorney  for  plaintiff  In  action  consolidated 
with  action  from  judgrment  in  which  ap- 
peal was  taken,  that  pleading:s  in  such  con- 
solidated action  mig:ht  be  omitted  in  tran- 
script, and  that  Judgrment  in  such  action  will 
be  determined  by  decisioq  on  appeal  taken, 
amounts  to  appearance  on  appeal  so  as  to 
render  service  of  notice  of  appeal  on  such 
attorney  unnecessary. — ^Valley  Lumber  Co. 
V.  Struck,  146  Cal.  266,  80  Pac.  405. 

As  to  effect  of  appearance  as  vralv^  of 
notice  of  appeal,  see  note  68  Am.  Dec.  85. 

XL      UNDERTAKING   ON   APPEAL. 

See,  also,  post,  5§  942,  943,  945  and  notes. 

121.  Alternative  method  of  appeal— No- 
tice of,  nnaccompanlcd  vrltb  nndertaklns— 
Making;  np  transcript. — In  a  case  in  which 
an  appeal  was  taken  under  section  941b, 
post,  without  filing:  the  undertaking^  re- 
quired by  the  above  section  this  was  held 
to  g:ive  the  appellate  court  jurisdiction,  and 
that  after  the  Jurisdiction  thus  vested  in 
the  appellate  court,  the  appellant  migrht 
elect  to  prepare  his  transcript  under  the 
provisions  of  section  950,  post,  instead  of 
adopting:  the  alternative  method  permitted 
by  section  95Sa,  post,  without  affecting:  the 
validity  of  his  appeal. — Baker  v.  Slocum,  — 
Cal.  App.  — ,  192  Pac.  551,  following:  doctrine 
in  Lang:  v.  Lilley  &  Thurston  Co.,  161  Cal. 
295,  119  Pac.  100. 

122.  Deposit  of  money  In  lien  of  under- 
taklns  on  appeal,  which  was  not  made 
within  five  days  after  notice  of  appeal  was 
served  and  filed,  renders  appeal  ineffectual, 
and  appellant  will  be  refused  hearing:. — 
Stratton  v.  Graham,  68  Cal.  168,  169.  8  Pac. 
710. 

123.  Same  —  Sabstltntlng:    andertnklngr. — 

Permission  to  file  undertaking:  on  appeal 
and  withdraw  money  deposited  to  secure 
stay  of  proceeding:s  can  not  be  granted  by 
supreme  court. — Weibold  v.  Rauer,  95  Cal. 
418,  419.  30  Pac.  555. 

124.  Fallnrc  to  file  any  andertaklngr  on 
appeal— 'May  be  taken  advantage  of  vnder 
motion  to  dismiss  appeal  on  g:round  of  in- 
sufficiency of  undertaking:  where  under- 
taking' filed  was  so  defective  as  to  not  con- 
stitute any  undertaking:. — Wadleig:h  v. 
Pheps.  147  Cal.  135,  81  Pac.  418,  420. 


126.  Where  no  undertaking  on  appeal 
in  due  form  was  on  file  In  lower  oourt,  ap- 
peal will  be  dismissed  without  prejudice  to 
another  appeal. — Winder  v.  Hendrlck.  64 
Cal.  275,  276,  277. 

126.  Where  appeal  Is  Ineffectual  from 
failure  to  file  undertaking:  for  costs,  mo- 
tion to  dismiss  appeal  will  be  denied,  but 
court  will  refuse  to  hear  party  who  claims 
to  have  appealed. — ^Biaffl  v.  Howes,  63  Cal. 
884,  385. 

127.  Sillns  nndertakln* — Bffcct  of. — Fil- 
ing: of  undertakingr,  while  it  perfects  an 
appeal,  is  not  part  of  taking:  in  statutory 
sense,  and  hence  fact  that  undertaking:  was 
not  g:iven  within  sixty  days  from  rendition 
of  Judg:ment  does  not  prevent  consideration 
of  evidence. — Perkins  v.  •Cooper,  S  CaL  Un- 
rep.  279,  24  Pac  377. 

128.  Same — ^What.  conatttvtca  —  DcUvcry 
of  nndertaklns  on  appeal  to  depnty  cleric 
after  dose  of  oMcc  does  not  constitute  fllingr 
of  such  undertaking:  until  placed  on  record 
by  such  deputy,  and  hence  where  paper  was 
not  placed  on  record  until  next  day  after 
expiration  of  five  days  from  g:lving:  of  notice 
of  appeal,  it  was  too  late  and  appeal  will 
be  dismissed. — ^Hoyt  v.  Stark,  184  Cal.  178, 
179,  86  Am.  St.  Rep.  246,  66  Pac.  823. 

128.     Motion  to  dismiss— Wknt  considered. 

— On  motion  to  dismiss  appeal  on  grround  of 
want  of  undertaking:  nature  of  order  ap- 
pealed from  is  not  involved  and  court  Is 
limited  to  determine  whether  steps  taken 
for  appeal  are  in  compliance  with  statute 
prescribing:  mode  of  taking:  appeal. — Estate 
of  Kasson,  135  Cal.  1,  2,  66  Pac.  871. 

180.  Necessity  of— As  to  generally.— Ap- 
peal will  be  dismissed  where  no  undertak- 
ing: on  appeal  is  filed. — Ellis  v.  Bennet,  2 
Cal.  Unrep.  302,  8  Pac.  801;  Perkins  v. 
Cooper.  87  Cal.  241,  243.  25  Pac.  411;  Robin- 
son V.  Templar  Lod^e.  114  Cal.  41,  46  Pac. 
998;  Meyer  v.  San  Dieg:o,  130  Cal.  60,  61,  62 
Pac.  211;  Pacific  Mut.  L.  Ins.  Co.  v.  EMi^ar. 
132  Cal.  197,  198.  64  Pac.  260;  Zane  ▼.  De 
Onativia.  135  Cal.  440,  441,  67  Pac.  685. 

131.  Where  no  undertaking  on  appeal  is 
filed,  appeal  will  be  dismissed  without 
prejudice  to  another  appeal. — Robinson  v. 
Templar  Lodge.  114  Cal.  41,  45  Pac.  998. 

182.  Same — City  Is  not  repaired  to  file 
undertaking:  on  appeal. — ^Meyer  t.  San 
Dieg:o,  180  Cal.  60,  61.  62  Pac.  211. 

As  to  necessity  of  nndertaklnir  on  appeal 
by  city,  see,  post,  S  1058  and  note, 

1S8.  Same— County  olBcer  need  not  kItc 
undertaklnir  where  county  is  real  party  in 
interest  under  section  1058,  post,  though  no 
order  dispensing:  with  undertaking,  as  pro- 
vided   by    section    946,    post,    la    secured. 

Lamberson  v.  Jefferds,  116  Cal.  492,  494     4g 
Pac.  485.  *         ' 

184.    Same — Sekool    district    or    lM»nr«     of 
education  must  give  nndertaklng  on  appeal 
—it  not  being  municipality  within   section 
1058,  post.— Mitchell  v.  Board  of  Education 
137  Cal.  372,  375,  70  Pac.  180. 
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1^5*  S^iwti  atate  im  not  reqnired  to  file 
antfertmlKimar  on  appeal. — San  Francisco  Ia  & 
C.  Co.  ▼.  State.  141  Cal.  364,  367.  74  Pac. 
1047. 


PIflie«  of  flllBiT— 'On  ekanire  of  Teniie. 
— Where  undertakinsr  and  notice  of  appeal 
from  order  grrantins  change  of  venue  was 
filed  with  clerk  of  county  to  which  action 
was  transferred,  instead  of  with  clerk  of 
county  "Where  order  was  made,  appeal  will 
be  dismissed. — ^Mansfield  v.  O'Keefe,  133  Cal. 
362.  868.  «S  Pac.  826. 


1S7.     R«ffereace  to  orders  nppealed  from— 
Ob  appeal    Arom  Judsment  and  order  denjr- 

Isa  ae^rr  trfal  undertaking:  must  refer  to 
each  of  appeals  as  distinctly  as  If  they  were 
from  separate  orders  requirinsr  undertak- 
ing for  each. — Qrangrer  y.  Robinson,  114 
Cal.  631,  CSS.  46  Pac.  604;  Corcoran  v.  Des- 
mond. 71  Cal.  100.  102.  11  Pac.  816. 


138.  SlorialKS— Time  for  by  sureties  be- 
fore notice  of  appeal  was  griven  does  not 
render  undertaking^  fatally  defective. — 
Stackpole  ir.  Hermann,  126  Cal.  466,  466,  68 
Pac.  935. 

139.  Statute  requirinsr  undertaking:  to  be 
filed  'Within  five  days  after  service  of  no- 
tice of  appeal  does  not  require  that  under- 
takingr  shall  not  be  sigrned  by  sureties  until 
after  appeal  is  taken  or  limited  in  time  be- 
tween tvro  acts,  but  it  is  not  effective  until 
it  is  filed. — Clarke  v.  Mohr,  126  Cal.  640,  648. 
38  Pac   17  •. 


9wuHmm  Siylsg  by  sureties  before 
r  mt  «rder,  and  therefore  before  rigrht 
of  appeal  existed,  renders  undertaking:  on 
appeal  from  order  denying:  new  trial  with- 
out consideration  and  void, — Clarke  v.  Mohr, 
125  Cal.  540.  642,  68  Pac.  176;  Stackpole  v. 
Hermann,    126  Cal.  466,  466.  68  Pac.  986. 

141. 


Butte  Creek   O.   M.   &  P.  Co..   131   Cal.   860, 
361,  63  Pac.  667. 

146.  Several  appeals  in  same  transcript 
should  be  accompanied  by  undertaking:  on 
appeal  for  each  one  of  appeals,  and  each 
appeal  should  be  recited  in  undertaking:, 
except  where  there  Is  in  same  notice  and 
transcript  appeal  from  Judg:ment  with  ap- 
peal from  order  denying:  new  trial. — Sharon 
V.  Sharon,  68  Cal.  826.  332.  9  Pac.  187. 

146.  If  appeal  is  from  Judg:ment  or  any 
order  other  than  order  denying  new  trial, 
or  if  notice  of  appeal  is  from  more  than  one 
order,  separate  undertaking:  must  be  g:iven 
on  each  of  appeals,  and  this  rule  is  not 
varied  by  fact  that  one  or  more  of  orders  in- 
cluded in  appeal  is  not  appealable. — Estate 
of  Kasson.  136  Cal.  1,  2.  66  Pac.  871. 


SlMffle  asdertaklnir  os  several  ap- 
-l^V^teh  does  mot  dlstinetly  refer  to 
eitMer  of  appeals  is  insufficient,  and  appeals 
will  be  dismissed. — Estate  of  Heydenfeldt, 
119  Cal.   846.  848.  849.  61  Pac.  643. 

143.  "Where  undertakingr  on  appeal  from 
three  orders  or  from  two  orders  and  judgr- 
ment  did  not  refer  separately  to  either  of 
appeals,   it  amounted  to  no  undertaking:  at 

all. ^McOormick  v.  Belvln,  96  Cal.  182,   183. 

31  Pac.   1«- 

143.  \Tndertaking:  on  appeal  from  Judg:- 
ment  Is  distinct  from  undertaking  on  appeal 
from  order  denying:  new  trial,  and  thoug:h 
both  may  be  included  in  same  instrument, 
validity  of  each  is  to  be  determined  by  ref- 
erence to  appeal  for  which  it  is  g:iven. — 
Clarke  ▼.  Mohr,  126  Cal.  640,  642,  68  Pac.  176. 

144.  Undertaking:  on  appeal  reciting:  that 
^rhereskS  appellants  have  appealed  from 
jodsvient  entered  in  action  and  also  from 
order  denying:  motion  to  set  aside  Judg:ment. 
therefore.  In  consideration  of  premises  and 
of  suctk  appeal,  appellants  will  pay  all  dam- 
ai^es  awarded  ag:ainst  them  on  appeal,  is 
insufRclent  in  not  referring:  especially  to 
either     matter    appealed    from. — Carter    v. 
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147.  Same— On  appeal  from  final  Juds- 
ment  and  from  order  denylni:  motion  for 
new  trial  is  sufficient. — Chester  v.  Bakers- 
field  T.  H.  Assoc.  64  Cal.  42.  27  Pac.  1104; 
Sharon  v.  Sharon,  68  Cal.  326.  9  Pac.  187; 
Corcoran  v.  Desmond,  71  CaL  100.  102.  11 
Pac.  816;  Williams  v.  Dennison,  86  Cal.  480. 
26  Pac.  244;  Centerville  &  K.  I.  D.  Co.  v. 
Bachtold,  109  Cal.  111.  41  Pac.  813;  Estate  of 
Ryer.  110  Cal.  666.  42  Pac.  1082;  Orang:er  v. 
Robinson.  114  Cal.  631,  46  Pac.  604;  Martin 
v.  DeOrnelas,  139  Cal.  41,  44.  72  Pac.  440; 
White  V.  Stevenson,  139  Cal.  631.  632,  73  Pac. 
421. 

148.  Where  undertaking:  on  appeal  made 
no  reference  to  appeal  from  order  denying: 
motion  for  new  trial,  such  appeal  will  be 
dismissed. — Corcoran  v.  Desmond.  71  Cal. 
100.  11  Pac.  816;  Home  &  L.  Assoc  v.  Wil- 
kins,  71  Cal.  626,  12  Pac.  799;  Berniaud  v. 
Beecher,  74  Cal.  617.  16  Pac.  610;  Wood  v. 
Pendola.  77  Cal.  82,  19  Pac.  188;  Schurts  v. 
Romer,  81  Cal.  244.  246.  22  Pac.  667;  Crew  v. 
Dlller.  86  Cal.  666.  26  Pac.  66;  Pacific  Paving: 
Co.  V.  Bolton.  89  Cal.  166,  26  Pac  660;  Forni 
V.  Yoell.  96  Cal.  442.  30  Pac.  678;  Duncan  v. 
Times-Mirror  Co..  109  Cal.  602.  608,  42  Pac. 
147;  Orang:er  v.  Robinson.  114  Cal.  631.  632, 
46  Pac.  604;  Rhoads  v.  Qray.  6  Cal.  Unrep. 
664,  48  Pac.  971;  Dodgre  v.  Kimple,  121  Cal. 
680,  681,  64  Pac.  94;  McRae  v.  Argronaut 
Land  &  Devel.  Co.,  6  Cal.  Unrep.  146,  64  Pac. 
743. 


149.  Undertaking:  for  costs  filed  on  ap- 
peal from  order  dismissing:  motion  for  new 
trial,  which  does  not  refer  to  appeal  from 
Judg:ment  which  was  taken  subsequently, 
can  not  be  treated  as  undertaking  for  costs 
on  such  subsequent  appeal. — Biag:i  v.  Howes, 
63  Cal.  884.  386. 


ISO.  Same— On  appeal  from  Jndirment  and 
orders  not  appealable. — SIng:le  undertaking 
on  appeal,  which  refers  only  to  appeal,  is 
not  defective  because  notice  of  appeal  re- 
cites several  appeals  where  all  appeals  but 
one  from  Judgrment  are  from  orders  which 
are  not  appealable,  and  which  can  be  re- 
viewed on  appeal  from  judgment. — Wad- 
lelgh  V.  Phelps.  147  Cal.  135,  81  Pac.  418, 
420. 
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ISl.  Snmc— On  appeal  from  Jadsment  and 
order  refnaluir  to  aet  aside  wrrit  ot  aaalat- 
ance»  undertakinsr  limited  to  appeal  from 
Judgrment.  and  which  makes  no  reference 
to  appeal  from  order  refusing:  to  set  aside 
writ  of  assistance,  Is  Insufficient  to  sus- 
tain appeal  from  such  order. — Plgrnaz  v. 
Burnett,  121  Cal.  292.  29S,  35  Pac.  632. 

162.  Same— Ob  appeal  froat  order  deay- 
iair  motloB  to  diamlaa  aetloa  aad  appeal 
froBi  order  deaylBK  aew  trial,  undertaking: 
which  does  not  state  appeal  has  been  taken 
from  both  orders  Is  Insufficient. — Field  v. 
Andrada  (Cal.  July  16.  1894).  37  Pac.  180. 


153.  Saaic— Ob    appeal   from    two   orders, 

undertaking:  which  recites  only  one  appeal, 
without  dlstinfulshlngr  which  of  two  appeals 
was  referred  to,  does  not  amount  to  any 
undertaking:  at  all. — Home  &  L.  Assoc,  v. 
Wilklns.  71  Cal.  626,  12  Pac.  799.  See  Peo- 
ple v.  Center.  61  Cal.  191. 

154.  Same  —  Oa  appeal  from  JadiTBieBt 
dlaBilaalBK  aetloa  aad  alao  from  order  Btade 
after  JudirmeBt  sing:le  undertaking  in  sum 
of  three  hundred  dollars  Is  insufficient. — 
Gardiner  v.  California  G.  I.  Co.,  129  Cal.  528. 
62  Pac.  110. 

150.  Saaie  Ob  appeal  froBi  orders  sraat- 
iBK  Boaanlt  aad  defaalt,  aad  froat  JadsaieBt 

g:lven  and  entered  therein,  single  under- 
taking: is  not  sufficient  and  appeals  will  be 
dismissed. — Estate  of  Kasson.  185  Cal.  1.  2. 
66  Pac.  871. 

156.  Stay  of  execatloB— 'Sallleleacy  for. — 

An  undertaking:  on  appeal  In  the  sum  of 
three  hundred  dollars  is  not  sufficient  to 
stay  execution  of  the  Judg:ment  which  fore- 
closes a  trust  deed  for  a  large  sum,  on  the 
theory  that  the  Judg:ment,  from  the  nature 
of  the  case,  directs  the  salJe  of  personal  as 
well  as  real  property  "as  an  entirety  and 
In  one  parcel,"  and  a  writ  of  supersedeas 
will  not  be  granted  to  stay  proceedings 
upon  the  Judgment  pending  the  appeal. — 
Southern  Pac.  Co.  v.  Superior  Court,  167 
Cal.  250.  189  Pac.  69. 

157.  StlpnlatloB— ^Tkat  appellaat  lias  la 
dae  time  slvea  aad  filed  sood  aad  aaMcieat 
uBdertaklBK  on  appeal  waives  failure  to 
give  such  undertaking  where  stipulation 
was  made  before  time  to  appeal  had  ex- 
pired.— Fornl  V.  Toell,  95  Cal.  442,  30  Pac. 
578,  distinguishing  Perkins  V.  Cooper,  87 
Cal.  240.  25  Pac.  411. 

155.  Same— l^alvlBs  fillair  of  vadertalK- 
iair  on  appeal  must  be  made  within  time 
for  filing:  otherwise  appeal  is  lost. — Per- 
kins V.  Cooper,  87  Cal.  241.  244,  85  Pac.  411. 

160.  Time  for  fillaK^-Ia  seaeral. — Fail- 
ure to  file  undertaking  within  five  days 
after  service  of  notice  of  appeal  renders 
appeal  Ineffectual. — Boyd  v.  Burrel.  60  Cal. 
280,  281;  Blagl  v.  Howes,  63  Cal.  384,  385; 
Estate  of  Skerrett,  80  Cal.  62,  63,  22  Pac.  85; 
Reay  v.  Butler  (Cal.  Jan.  17,  1891),  25  Pac. 
685;  Hoyt  v.  Stark,  134  Cal.  178,  182,  86  Am. 
St.  Rep.  246,   66   Pac.  223;   Rose   v.  Mesmer, 


134  Cal.  459.  460.  66  Pac.  694;  Buhman  v. 
Nickels  &  Brown  Bros..  1  Cal.  App.  266.  82 
Pac.  85,  86. 

160.  And  appeal  will  be  dismissed. — ^Rose 
V.  Mesmer,  134  Cal.  459.  460.  66  Pac.  594; 
Hoyt  v.  Stark,  134  Cal.  178.  182.  86  Am.  St 
Rep.  246,  66  Pac.  223. 

Aa  to  dealal  of  motloa  to  dlsmias  appeal 
^nrhere  appeal  became  laeffeetaal  by  reasoa 
of  fallare  to  file  aadertaklBir  witbla  tlaae 
prescribed,  see.  post,  ft  954  and  note. 

As  to  aeeeaalty  of  filial  aadertaklBir 
witbla  time  inritbla  inrblcb  to  appeal,  see, 
ante.  8  939  and  note. 

161.  Undertaking  on  appeal  not  filed 
within  five  days  after  service  of  notice  of 
appeal  is  too  late  and  appeal  is  defective. — 
Rauer's  Law  &  Collection  Co.  v.  Standley,  3 
Cal.  App.  44.  84  Pac.  214. 

102.  Comparet  Reay  v.  Butler  (CaL  Jan. 
17,  1891),  25  Pac.  685,  holding  that  where 
no  undertaking  on  appeal  is  filed  within 
five  days  after  service  of  notice  of  appeal 
there  is  no  appeal  before  court  which  can 
be  considered  or  dismissed.  Following 
Bellegarde  v.  San  Francisco  B.,  80  Cal.  61, 
22  Pac.  57,  and  ovecrullng  Reay  v.  Butler 
(Cal.  Dec.  19,  1890),  26  Pac.  360,  which  dis- 
missed appeal  for  such  reason. 

163.  Where  undertaking  on  appeal  was 
not  filed  within  five  days  after  flervice  of 
notice  ot  appeal,  motion  to  dismiss  will  be 
denied — appeal  being  InefFectual  for  any 
purpose. — Reed  v.  Kimball,  52  Cal.  325,  326. 

164.  Construing  sections  337  and  348  of 
Practice  Act,  held  that  undertaking  must  be 
given  within  time  prescribed  for  appeal  in 
order  to  perfect  same. — Elliott  v.  Chapman, 
15  Cal.  383.  384. 

165.  Though  such  undertaking  was  filed 
within  five  days  after  filing  notice  of  ap- 
peal.— Boyd  V.  Burrel,  60  Cal.  280,   281. 

IW.  Same— After  time  expired* — ^Under- 
taking on  appeal  reciting  that  whereas  de- 
fendant has  appealed  to  supreme  court,  etc., 
that  in  consideration  of  premises  and  of 
such  appeal,  etc..  la  InsuflAclent  as  under- 
taking on  appeal,  notice  of  which  was 
given  on  following  day,  where  previous  no- 
tice had  been  given  and  lapsed  by  reason 
of  failure  to  file  undertaking,  undertaking 
filed  clearly  relating  to  such  former  notice. 
— Hlbernia  Sav.  &  L.  Soc.  v.  Freese.  127  Cal 
70.  71.  69  Pac.  769. 

197.  Same— BxteasloB  of  time  for  fllflac 
vadertaklBK  on  appeal  by  superior  court  is 
authorized  and  hence  an  appeal  will  not  be 
dismissed  where  undertaking  was  filed 
within  such  extended  time  thouRh  inyt 
within  time  prescribed  by  statute. — Schloes- 
ser  V.  Owen,  184  Cal,  546,  66  Pae.  720. 

168.     Extension   of  time  within   which   to 
file  undertaking  on  appeal  is  authorised  by 
section  1054,  post,  on   good  cause  shown.-^ 
Wadsworth  v.  Wadsworth.  74  Cal.  104,   106 
15  Pac  447. 
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1C9.  Order  of  Judgre  extendinsr  time 
within  whicli  to  file  undertakingr  on  appeal 
which  was  not  filed  within  five  days  after 
notice  of  appeal  was  served  is  unavailing: 
to  extend  time. — Bauer's  Ia  &  C.  Co.  v. 
Standley.  3  Cal.  App.  44,  84  Pac.  214. 


170.  Same— Former  mle. — Order  extend- 
ing time  in  which  undertalcin?  on  appeal 
may  be  filed  held  inoperative — requirement 
of  the  statute  being:  mandatory. — Elliott  v. 
Chapman.  16  Cal.  388,  384. 

171.  Provision  in  Practice  Act  section 
848.  requiring  undertaking  on  appeal  to  be 
filed  within  five  days  after  notice  of  appeal 
is  served  and  filed,  is  mandatory,  and 
hence  appeal  will  be  dismissed  where  under- 
taking was  not  filed  within  such  time, 
thougrh  such  failure  was  excusable. — Elliott 
▼.   Chapman,   15  Cal.   383.  384. 

172.  Same  — FlllBiT  nndertakliftK  before 
motlce  of  appeal  la  filed  is  not  premature 
where  undertaking:  was  filed  within  five 
days  after  service  of  notice  of  appeal. — 
Hewes  v.  Carville  Mf^.  Co.,  62  Cal.  516,  517. 

ITS.  Same— Conflict  of  evidence. — Where 
affidavits  are  confiicting:  as  to  whether  un- 
dertaking: on  appeal  was  filed  before  no- 
tice of  appeal  was  served,  appeal  will  not  be 
dismissed. — Coonan  v.  Loewenthal,  122  Cal. 
72.  73.  54  Pac.  388. 

174.  Same— Service  of  BOtiee  of  appeal 
•■  adverse  party  within  five  days  prior  to 
fllinff  of  an  undertaking:  on  appeal  will  not 
prevent  such  undertaking:  from  being:  filed 
too  late,  where  notice  of  appeal  had  been 
served  on  attorneys  for  such  party  more 
than  five  days  before  filing:  of  such  under- 
takiniT- — ^Rose  ▼.  Mesmer,  134  Cal.  459,  460, 
Se   Pac.  594. 

175.  Same  —  Uadertakins  flied  before 
serviee  of  notice  of  appeal  is  ineffectual  for 


any  purpose. — Aram  v.  Shall enberger,  42 
Cal.  275.  278;  Little  v.  Jacks,  68  Cal.  343, 
344.  345,  8  Pac.  856,  9  Pac.  264,  11  Pac.  128. 

178.     Same— IVkere  fifth  day  was  Sunday 

an  undertaking:  filed  on  next  day  was  in 
time. — Robinson  v.  Templar  Lodg:e,  114  Cal. 
41,  42,  45  Pac.  998. 

177.  Saaic  —  Several  appeals. — If  under- 
taking: and  transcript,  belonging:  to  each  of 
appeals  from  Judg:ment  and  from  order  sub- 
sequent to  Judgment,  are  not  filed  in  the  due 
time,  respondent  is  entitled  to  dismissal  of 
such  appeal. — People  v.  Center,  61  Cal.  190, 
195. 

178.  Same— 'Where  service  of  notice  of 
appeal  la  made  by  mail*  time  for  filing:  un- 
dertaking: begins  to  run  from  time  of  de- 
posit in  post-ofi[lce,  and  where  such  under- 
taklner  is  not  filed  within  five  days  from 
such  deposit,  appeal  is  ineffectual. — Brown 
V.  Green,  65  Cal.  221,  222.  38  Pac.  811. 

178.  UndertakiniT  to  stay  exeentlon— 
Executed  under  provisions  of  aectioii  842, 
post,  is  not  undertaking  required  by  this 
section,  which  must  be  filed  within  five 
days  after  service  of  notice  of  appeal,  to 
render  appeal  effectual. — Duffy  v.  Greene- 
baum,  72  Cal.  157,  159,  12  Pac  74,  13  Pac. 
328. 

180.  Undertaking  on  appeal,  which  must 
be  filed  within  five  days  after  service  of  no- 
tice as  required  by  this  section,  is  the  three- 
hundred-dollar  undertaking  mentioned  in 
section  941,  post. — Hill  v.  Pinnigan,  54  Cal. 
493,  494.  See  Schacht  v.  Odell,  52  CaL  447. 
449. 

As  to  aufflcleney  of  vndertalcinir*  see,  post, 
S  941  and  note. 
As  to  waiver  of  vadertaUns   on  appeal, 

see,  post,  5  948  and  note. 


§941.  SAME.  WHERE  PEB80N  WITH  BIQHT  TO  APPEAL  DIES. 
APPEAL  BY  ATTOBNET  OF  BEOOBD.  In  the  event  of  the  death  of  any 
person  having  at  his  death  a  right  of  appeal  the  attorney  of  record  represent- 
ing the  decedent  in  the  court  in  which  the  judgment  was  rendered  may  appeal 
therefrom  at  any  time  before  the  appointment  of  an  executor  or  an  adminis- 
trator of  the  estate  of  the  decedent. 

History:  Enacted  March  11,  1872,  founded  upon  §  348  Practice 
Act;  amendment  approved  May  20,  1921,  Stats,  and  Amdts.  1921, 
p.  193.    In  effect  July  29,  1921. 

An  to  VMdertaklBK  on  appeal  generally,  see,  ante.   8  940,  note  Part  II;  post,   }}  942,  948, 
945,  978  978a,  and  notes. 

§  941a.    SABIE.    ALTERNATIVE  METHOD  OF  APPEAL.     [Repealed.] 

History:  ESnactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  753,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  470;  repeal  approved 
May  20,  1921,  Stats,  and  Amdts.  1921,  p.  194.     In  effect  July  29,  1921. 


NEW  AND  ALTERNATIVE  METHOD  OF 

APPEAL. 

1«  Editorial  note. 

2.  As  to  purpose  of  provisions. 
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3.  As  to  procedure  to  procure. 

4.  Same — Service  of  notice — Undertaking. 

5,  6.  Same — Same — As  to  when  undertaking 
required. 


•  •40 


AFPBAI/— HOW   TAKBN— VBTDERTAKIIVG. 


f  Pt.  II. 


ISl.  Snme— On  appeal  from  Jadsmeat  aad 
order  refnalair  to  aet  aside  wrrit  of  aasist- 
aace,  undertaking  limited  to  appeal  from 
Judgment,  and  which  makes  no  reference 
to  appeal  from  order  refusing  to  set  aside 
writ  of  assistance,  Is  insufficient  to  sus- 
tain appeal  from  such  order. — Pignaz  v. 
Burnett,  121  Cal.  292,  298,  36  Pac.  6S2. 


162.  Saaic — On  appeal  from  order  deny- 
lair  motion  to  dlamlBa  action  and  appeal 
from  order  denyiuir  neur  trial,  undertaking 
which  does  not  state  appeal  has  been  taken 
from  both  orders  is  insufficient. — Field  v. 
Andnada  (Cal.  July  16.  1894).  37  Pac.  180. 

163.  Same— On    appeal   from    two   orders, 

undertaking  which  recites  only  one  appeal, 
without  distinguishing  which  of  two  appeals 
was  referred  to,  does  not  amount  to  any 
undertaking  at  all. — Home  &  L.  Assoc,  v. 
Wllkins,  71  Cal.  626.  12  Pac.  799.  See  Peo- 
ple V.  Center,  61  Cal.  191. 

154.  Same  — On  appeal  from  Jndirment 
dismissing  action  and  also  from  order  made 
after  Jndirnient  single  undertaking  in  sum 
of  three  hundred  dollars  Is  insufficient. — 
Qardlner  v.  California  O.  I.  Co..  129  Cal.  628, 
62  Pac.  110. 


150.  Same — On  appeal  from  orders  srant- 
IniT  nonsnlt  and  default,  and  from  Judgment 

given  and  entered  therein,  single  under- 
taking is  not  sufficient  and  appeals  will  be 
dismissed. — Estate  of  Kasson,  186  Cal.  1,  2, 
66  Pac.  871. 

156.  Stay  of  execvtion^Snfllcleney  for. — 

An  undertaking  on  appeal  in  the  sum  of 
three  hundred  dollars  is  not  sufficient  to 
stay  execution  of  the  Judgment  which  fore- 
closes a  trust  deed  for  a  large  sum.  on  the 
theory  that  the  Judgment,  from  the  nature 
of  the  case,  directs  the  salis  of  personal  as 
well  as  real  property  "as  an  entirety  and 
in  one  parcel."  and  a  writ  of  supersedeas 
will  not  be  granted  to  stay  proceedings 
upon  the  Judgment  pending  the  appeal. — 
Southern  Pac.  Co.  v.  Superior  Court,  167 
Cal.  250.  139  Pac.  69. 

157.  Stlpnlatlon— ^rkat  appellant  Mas  la 
dne  time  given  and  Hied  good  and  snillcient 
undertaking  on  appeal  waives  failure  to 
give  such  undertaking  where  stipulation 
was  made  before  time  to  appeal  had  ex- 
pired.— Forni  v.  Toell.  95  Cal.  442.  30  Pac. 
578,  distinguishing  Perkins  v.  Cooper,  87 
Cal.  240.  26  Pac.  411. 

158.  Same— IVaiving  flllng  of  undertak- 
ing on  appeal  must  be  made  within  time 
for  filing;  otherwise  appeal  is  lost. — Per- 
kins V.  Cooper,  87  Cal.  241,  244,  25  Pac.  411. 

150.  Time  for  flllng^-In  general. — Fail- 
ure to  file  undertaking  within  five  days 
after  service  of  notice  of  appeal  renders 
appeal  ineffectual. — Boyd  v.  Burrel,  60  Cal. 
280.  281;  Blagl  v.  Howes.  68  Cal.  384,  386; 
Estate  of  Skerrett,  80  Cal.  62,  63,  22  Pac.  86; 
Reay  v.  Butler  (Cal.  Jan.  17.  1891).  26  Pac. 
686;  Hoyt  v.  Stark.  134  Cal.  178,  182,  86  Am. 
St.  Rep.  246,   66   Pac.  223;   Rose  v.  Mesmer, 


134  Cal.  459,  460,  66  Pac.  694;  Buhman  v. 
Nickels  &  Brown  Bros.,  1  Cal.  App.  266,  8S 
Pac.  86.  86. 

160.  And  appeal  will  be  dismissed. — Rose 
V.  Mesmer,  134  Cal.  469,  460,  66  Pac  594; 
Hoyt  v.  Stark.  134  Cal.  178,  182,  86  Am.  St. 
Rep.  246,  66  Pac.  228. 

As  to  denial  of  motion  to  dismiss  appeal 
where  appeal  beeame  Ineffectual  ky  reasom 
of  failure  to  flle  undertaking  witklu  tinse 
prescribed,  see,  post,  8  964  and  note. 


As     to     necessity    of    Ullng    undertakli 
within    time   ^nrithin    inrhlck    to   appeal*    see. 
ante,  S  939  and  note. 

161.  Undertaking  on  appeal  not  filed 
within  five  days  after  service  of  notice  of 
appeal  is  too  late  and  appeal  is  defective. — 
Rauer's  Law  &  Collection  Co.  v.  Standley.  3 
Cal.  App.  44,  84  Pac.  214. 

102.  Compares  Reay  v.  Butler  (CaL  Jan. 
17,  1891),  26  Pac.  686.  holding  that  where 
no  undertaking  on  appeal  is  filed  wltliin 
five  days  after  service  of  notice  of  appeal 
there  is  no  appeal  before  court  which  ca.n 
be  considered  or  dismissed.  Follow  ingr 
Bellegarde  v.  San  Francisco  B.,  80  Cal.  61, 
22  Pac.  57.  and  ovecruling  Reay  v.  Butler 
(Cal.  Dec.  19,  1890),  26  Pac.  350,  which  dis- 
missed appeal  for  such  reason. 

163.  Where  undertaking  on  appeal  wa.8 
not  filed  within  five  days  after  service  of 
notice  of  appeal,  motion  to  dismiss  will  be 
denied — appeal  being  ineffectual  for  any 
purpose. — Reed  v.  Kimball,  62  Cal.  326,  326. 

164.  Construing  sections  337  and  348  of 
Practice  Act,  held  that  undertaking  must  be 
given  within  time  prescribed  for  appeal  In 
order  to  perfect  same. — Elliott  v.  Chapman, 
16  Cal.  383,  384. 

166.  Though  such  undertaking  was  filed 
within  five  days  after  filing  notice  of  ap- 
peal. — Boyd  v.  Burrel,  60  Cal.  280,  281. 


166.  Same— After  time  ezirfred. — ^Under- 
taking on  appeal  reciting  that  whereas  de- 
fendant has  appealed  to  supreme  court,  etc., 
that  in  consideration  of  premises  and  of 
such  appeal,  etc.,  is  Insufficient  as  under- 
taking on  appeal,  notice  of  which  was 
given  on  following  day,  where  preTlous  no- 
tice had  been  given  and  lapsed  by  reason 
of  failure  to  file  undertaking,  undertaking 
filed  clearly  relating  to  such  former  notice. 
— ^Hl hernia  Sav.  &  L.  Soc.  v.  Preese.  127  Cal! 
70,  71,  69  Pac.  769. 

167.  Same— Bxtensloa  of  time  for  SM^y 
nndertaklng  on  appeal  by  superior  court  la 
authorized  and  hence  an  appeal  will  not  be 
dismissed  where  undertaking  was  filed 
within  such  extended  time  though  not 
within  time  prescribed  by  statute. — Schloes- 
ser  y.  Owen,  184  Cal.  646,  66  PaC  720. 

168.  Extension  of  time  within  which  to 
file  undertaking  on  appeal  is  authorised  by- 
section  1064,  post,  on  good  cause  shown. . 

Wads  worth  v.  Wadsworth,  74  Cal.  104,  106 
16  Pac  447. 
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DE2ATH  OF  PARTY — ^APPEAL  BY  ATTORBTESY. 


§§  fNll,«4l» 


1<9.  Order  of  judge  eztendinff  time 
'vlthln  which  to  file  undertaking:  on  appeal 
which  was  not  filed  within  five  days  after 
notice  of  appeal  was  served  is  unavailing 
to  extend  time. — Rauer^s  Ia  &  C.  Co.  v. 
Standley,  S  Cal.  App.  44,  84  Pac.  214. 


179.  Same— Former  mle* — Order  extend- 
ing- time  in  which  undertaking:  on  appeal 
may  be  filed  held  Inoperative — requirement 
of  the  statute  being:  mandatory. — Elliott  v. 
Chapman,  15  Cal.  383.  384. 

171.  Provision  in  Practice  Act  section 
848,  requiring:  undertaking:  on  appeal  to  be 
llled  within  five  days  after  notice  of  appeal 
is  served  and  filed,  is  mandatory,  and 
hence  appeal  will  be  dismissed  where  under- 
taking: was  not  filed  within  such  time, 
though  such  failure  was  excusable. — Elliott 
T.   Chapman.  15  Cal.   383.  384. 

ITZ.  Same -« Filing  mftdertakliftg  before 
Hotlee  of  appeal  Is  filed  is  not  premature 
where  undertaking  was  filed  within  five 
days  after  service  of  notice  of  appeal. — 
Hewes  v.  Carville  Mfg.  Co.,  62  Cal.  516,  517. 

ITS.  Same— Conflict  of  evidence* — Where 
affidavits  are  confilcting  as  to  whether  un- 
dertaking on  appeal  was  filed  before  no- 
tice of  appeal  was  served,  appeal  will  not  be 
dismissed. — Coonan  v.  Loewenthal,  122  Cal. 
72.    73.  54  Pac.  888. 

1T4.  Same— Service  of  Botlee  of  appeal 
^m  Sid  verse  party  within  five  days  prior  to 
fllInK  of  an  undertaking  on  appeal  will  not 
present  such  undertaking  from  being  filed 
too  late,  where  notice  of  appeal  had  been 
served  on  attorneys  for  such  party  more 
than  five  days  before  filing  of  such  under- 
talcing. — Rose  ▼.  Mesmer,  134  Cal.  469,  460, 
€6    Pac.   594. 

ITS.  Same  —  Vadertalclng  flled  before 
serwlee  of  notice  of  appeal  is  ineffectual  for 


any  purpose. — Aram  v.  Shallenberger,  42 
Cal.  275.  278;  Little  v.  Jacks,  68  Cal.  343, 
344,  345,  8  Pac.  856,  9  Pac.  264,  11  Pac.  128. 

176.  Same— >lVhere  fiftk  day  was  Snnday 

an  undertaking  filed  on  next  day  was  in 
time. — Robinson  v.  Templar  Lodge,  114  Cal. 
41.  42,  45  Pac.  998. 

177.  Same  — •  Seveml  appeals. — If  under- 
taking and  transcript,  belonging  to  each  of 
appeals  from  Judgment  and  from  order  sub- 
sequent to  Judgment,  are  not  filed  in  the  due 
time,  respondent  is  entitled  to  dismissal  of 
such  appeal. — People  v.  Center,  61  Cal.  190, 
195. 

178.  Same— 'Wbere  service  of  notice  of 
appeal  Is  made  by  mall,  time  for  filing  un- 
dertaking begins  to  run  from  time  of  de- 
posit in  post-ofllce,  and  where  such  under- 
taking is  not  filed  within  five  days  from 
such  deposit,  appeal  is  ineffectual. — Brown 
V.  Green,  65  Cal.  221,  222.  38  Pac.  811. 

170.  Undertaking  to  stay  exeentlon— 
Executed  nnder  provisions  of  section  842, 
postf  is  not  undertaking  required  by  this 
section,  which  must  be  flled  within  five 
days  after  service  of  notice  of  appeal,  to 
render  appeal  effectual. — ^Duffy  v.  Oreene- 
baum,  72  Cal.  157,  159,  12  Pac.  74,  IS  Pac. 
328. 

180.  Undertaking  on  appeal,  which  must 
be  filed  within  five  days  after  service  of  no- 
tice as  required  by  this  section,  is  the  three- 
hundred-dollar  undertaking  mentioned  in 
section  941.  post. — Hill  v.  Pinnigan,  64  Cal. 
493,  494.  See  Schacht  v.  Odell,  52  CaL  447, 
449. 

As  to  snlllclency  of  andertaklng,  see,  post, 
S  941  and  note. 

As  to  waiver  of  nndertalKlng  on  appeal. 

see,  post,  5  948  and  note. 


§941.  SAME.  WHEBE  PERSON  WITH  BIGHT  TO  APPEAL  DIES. 
APPEAL  BY  ATTOBNEY  OF  BEOOBD.  In  the  event  of  the  death  of  any 
person  having  at  his  death  a  right  of  appeal  the  attorney  of  record  represent- 
ing the  decedent  in  the  court  in  which  the  judgment  was  rendered  may  appeal 
therefrom  at  any  time  before  the  appointment  of  an  executor  ov  an  adminis- 
trator of  the  estate  of  the  decedent. 

History:  Enacted  March  11,  1872,  founded  upon  §  348  Practice 
Act;  amendment  approved  May  20,  1921,  Stats,  and  Amdts.  1921» 
p.  193.    In  effect  July  29,  1921. 

Jkm  to  «»dertaklBK  on  appeal  generally,  see,  ante,  S  940,  note  Part  II;  post,  SS  942,  948, 
945.  978  978a,  and  notes. 

§  Mia.    SAME.    ALTERNATIVE  METHOD  OF  APPEAL.     [Repealed.] 

History:  EInactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  753,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  470;  repeal  approved 
May  20,  1921,  Stats,  and  Amdts.  1921,  p.  194.     In  effect  July  29,  1921. 

3.  As  to  procedure  to  procure. 

4.  Same — Service  of  notice — Undertaking. 

5,  6.  Same — Same — As  to  when  undertaking 
required. 


ITBW  AND  ALTEBNATIVE  METHOD  OF 

APPEAL. 

1.  I^itorial  note. 

2.  Ab  to  purpose  of  provisions. 
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APPEAL — ALTE2RNATITB   MBTHOD   OF  APPEAL. 


IPt.  II, 


7,  8.  Same — Certificate  to  transeript  of  testi- 
mony. 

9.  Service  of  notice  of  appeal. 

10.  Sufficiency  of  undertaking. 

11, 12.  Undertaking  not  required,  when. 

As  to  tndepeBdcnt  cliaracter  of  •eetloiui 
of  the  €odt,  see,  post,  ft  941b,  note  par.  4. 

Aa  to  neur  and  ttltematlTO  method  of  ap- 
peal, see,  also,  post,  fiS  953a-9&8c  and  notes. 

1.  Editorial  notes  There  were  formerly 
two  separate  provisions  In  our  Code  of 
Civil  Procedure  respecting  appeals  by  the 
new  and  alternative  method,  the  respec- 
tive sections  being  sections  941a-941c  and 
953a-953c.  The  lesrislature  of  1921  repealed 
sections  941a-941c,  but  throughout  this 
edition  of  the  Code  of  Civil  Procedure  the 
cases  decided  under  these  sections  are  re- 
tained for  any  possible  benefit  and  useful- 
ness they  may  serve  by  way  of  illustration 
of  reasonlnsr  or  otherwise. 

2.  Aa  to  purpose  of  provisions. — The  pur- 
pose of  the  provisions  creating  the  alterna- 
tive method  was  to  simplify  the  procedure 
on  appeal,  and  to  do  away  with  the  diffi- 
culties and  uncertainties  that  had  fre- 
quently arisen  over  questions  of  the  proper 
service  of  notice  of  appeal,  and  the  suffi- 
ciency of  the  undertaking  required  by  sec- 
tions 940  and  941.  Experience  had  sliown 
that  the  three-hundred-dollar  undertaking 
exacted  of  an  appellant  was  of  little  or  no 
real  benefit  to  the  respondent.  The  new 
method  was  designed  to  enable  appellants 
to  dispense  with  this  undertaking  alto- 
gether. It  was  never  contemplated  that  an 
appeal  perfected  under  the  new  method 
should  be  less  effectual  or  operative  for 
any  purpose  than  the  appeal  for  which  i( 
was  an  alternative. — Estate  of  Stough,  173 
Cal.  688,  161  Pac.  1. 

8.  As  to  proeednre  to  procvre* — An  ap- 
pellant can  not  take  advantage  of  the  new 
and  more  liberal  procedure  of  the  new  sec- 
tions as  to  appeal  unless  the  appeal  has 
been  taken  within  the  time  specified.  If 
he  has  given  his  notice  after  the  time  al- 
.  lowed  by  the  alternative  method,  but 
within  that  specified  by  section  939,  ante, 
he  must  comply  with  section  940,  ante,  re- 
quiring the  serving  (as  well  as  the  filing)  of 
his  notice  of  appeal  and  the  giving  of  an 
undertaking. — Thelsen  v.  Matthai,  165  Cal. 
249,  131  Pac.  747. 

See,  also,  post,  §  942  and  note. 

4.  Same -^  Service  of  notlee  —  Undertak- 
ing.— An  appeal  by  the  alternative  method 
as  provided  in  the  above  section  and  sec- 
tions 941b  and  941c,  post,  as  they  existed 
before  their  repeal,  it  was  sufficient  to  file 
the  notice  of  appeal  without  serving  it  upon 
the  respondent  or  his  attorney,  and  without 
filing  any  undertaking  on  appeal. — Pioneer 
Truck  Co.  V.  Hawley,  39  Cal.  App.  481,  179 
Pac.  447. 


5.  Same^Sante-— As  to  vrhen  andertak- 
Infc  required* — On  an  appeal  under  those 
sections  an  undertaking  was  necessary  for 
the  purpose  of  obteuining  a  stay  of  proceed- 
ings, only;  it  was  to  be  secured  In  accord- 
ance with  the  provisions  of  section  949, 
post. — Pioneer  Truck  Co.  v.  Hawley,  39  Cal. 
App.  481,  179  Pac.   447. 

6.  No  undertaking  on  appeal  is  required 
where  the  appeal  is  taken  under  the  new 
and  alternative  method,  and  the  fact  that 
a  bill  of  exceptions  is  prepared  instead  of  a 
reporter's  transcript  is  immaterial  upon  the 
point. — Nezek  v.  Cole,  48  Cal.  App.  130,  184 
Pac.  623. 

7.  Same  —  CertlAeatlon  to  transeript  of 
testimony. — The  trial  judge  can  certify  to  a 
transcript  of  the  testimony  only  when  it 
has  been  prepared  by  the  official  steno- 
graphic reporter  present  at  the  trial  as  re- 
quired by  section  953a,  post. — Bush  v.  Allen, 
172  Cal.  102,  155  Pac.  456. 

8.  A  transcript  of  the  testimony  certified 
to  by  the  clerk  alone  can  not  be  considered 
on  an  appeal  taken  under  this  section. — 
Bush  V.  Allen,  172  Cal.  102,  155  Pac.  456. 

8.  Service  of  notlee  of  appeal, — ^Under  an 
appeal  taken  under  this  section  and  sec- 
tions 941b  and  941c,  post,  neither  a  service 
of  the  notice  of  appeal  nor  an  undertaking 
is  necessary. — Estate  of  Stough,  173  Cal. 
638,  161  Pac.  1. 

10.     Sniileiency    of    vadertaklnir^ — On  an 

appeal  taken  under  the  provisions  of  the 
above  section  and  sections  941b,  and  941c, 
post,  any  question  as  to  the  validity  of  the 
undertaking  given  on  appeal  as  a  stay- 
bond  must  be  regarded,  for  the  reason  that 
under  these  sections  no  undertaking  is 
essential  to  the  taking  on  maintenance  of 
an  appeal. — Chung  Sing  v.  Southern  Pac. 
Co.,  178  Cal.  261,  172  Pac.  1103,  following  the 
doctrine  in  Theisen  v.  Matthai,  166  Cal.  252, 
131  Pac.  747;  Estate  of  Stough,  173  CaL  640. 
161  Pac,  1. 


11.  Undertaking    MOt    repaired* 

If  the  appeal  be  regarded  as  taken  under 
the  "new  and  alternative  method"  any  de- 
fects in  the  undertaking  must  be  disre- 
garded because  no  undertaking  is  required 
thereunder.  An  appeal  will  not  be  dis- 
missed where  the  appellant  has  complied 
with  all  the  requirements  of  the  new 
method  even  though  he  supposed  he  was 
proceeding  under  the  old,  and  may  have 
made  an  ineffectual  attempt  to  take  some 
of  the  steps  necessary  before  the  enact- 
ment of  the  new  provisions. — ^Thelsen  v. 
Matthai,  165  Cal.  249,  131  Pac  747. 

12.  Under  the  alternative  method  of  ap- 
peal no  undertaking  is  required,  and,  there- 
fore, the  want  of  one  will  not  Justify  a  dis- 
missal of  the  appeal  If  the  steps  taken  to 
perfect  it  comply  with  the  rules  laid  down 
in  the  two  following  sections. — ^Title  Ins.  A 
Trust  Co.  V.  California  Devel.  Co.,  168  Cal. 
397,  143  Pac.  723. 
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§941b.    NOTICE  OF  APPEAL,  WHAT  TO  CONTAIN.     [Repealed.] 

History:  Ehiactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  763;  Kerr's  Stats,  and  Amdts.  1906-7,  p.  470;  amendment  ap- 
proved April  24,  1915,  Stats,  and  Amdts.  1915,  p.  204;  repeal  ap- 
proved May  20,  1921,  Stats,  and  Amdts.  1921,  p.  194.  In  effect  July 
29,  1921. 


NOTICE  OF  APPEAIr— WHAT  TO 
CONTAIN. 

1.  Appeal  from  final  judgment — Time  of 
taking — ^Pendency  of  proceedings  for 
a  new  trial. 

2, 3.  Construction  of  section — As  to  purpose. 

4.  Same — Sections  independent. 

5- 10.  Notice  of  appeal — As  to  sufficiency  of. 

11.  Same — Amendment    of — Inclusion    of 

extraneous  matter. 

12.  Same — Form  of — Sufficiency. 

13.  Same — Jurisdictional. 
14- 17.  Service  of. 

18-21.  Same— Time  for  filing  of. 

22.  Notice  of  entry  of  judgment — Appeal 

notice — ^When  sufficient. 

23.  Time  to  appeal — ''Or  other  termina- 
tion— '  *  Construction  of. 

24.  Same — Notice  of  decision — Appeal  be- 

fore receiving. 

Aa  to  vMdertalcliis  on  appeal  by  new  nnd 
■ItematlTe  metlioil,  see,  ante,  ft  941a  and 
note;  also   ft  941  and  cross  .  references. 

L  Appeal  from  final  Jndsment—- Time  of 
taklasui-Pendeaey  of  proceedlnsa  tor  a  neur 

trials — ^Under  the  provisions  of  the  above 
section  and  section  939,  ante,  an  appeal 
from  a  final  judgment  must  be  taken  within 
*ixt7  days  from  the  entry  of  such  Judg- 
ment, except  in  those  cases  in  which  pro- 
ceedings on  motion  for  a  new  trial  are 
pending,  the  time  in  which  an  appeal  from 
the  Judgment  must  be  taken  does  not  ex- 
pire until  thirty  days  after  entry  in  the 
trial  court  of  the  order  determining  such 
motion  for  a  new  trial,  or  the  proceedings 
thereon  are  otherwise  terminated  in  the 
trial  court. — Whiting-Mead  Commercial  Co. 
Y.  Bayside  Land  Co.,  178  Cal.  93,  172  Pac. 
&»8. 


2.  ConatmctloB   of  oeetlon  — As   to   pur- 

i* — This  section  shows  a  design  to  avoid 
the  technicalities  Involved  under  section 
940,  ante.  The  main  design  is  to  compel 
the  prevailing  parties  to  look  to  the  files 
to  ascertain  whether  or  not  an  appeal  has 
heen  taken,  and  to  avoid  the  necessity  pre- 
viously imposed  upon  the  appellant  of  de- 
termining which  were  adverse  parties  upon 
his  proposed  appeal,  and  of  finding  them 
And  serving  them  the  required  notice  at 
the  peril  of  losing  his  appeal  if  he  made  a 
mistake.  It  is  not  required  that  the  ad- 
verse parties  shall  be  named  as  such  in  the 
notice  and  we  hold  It  unnecessary  to  do  so. 
—Southern  Pac.  Co.  v.  Superior  Court,  167 
Cal.  250,  139  Pac.  69. 

3.  While  it  is  true   that  provisions  con- 
ferring the  right  of  appeal  and  prescribing 


the  procedure  are  remedial  and  should  not 
be  unduly  hampered  with  constructive  re- 
strictions which  win  cast  doubt  upon  the 
Jurisdiction  of  the  appellate  court,  it  Is 
equally  true  that  where  the  language  of  the 
statute  conferring  that  right  is  so  plain 
and  unequivocal  as  that  its  meaning,  in- 
tent and  purpose  are-  in  no  particular  or 
manner  rendered  obscure  or  doubtful,  the 
courts  will  require  a  substantially  strict 
compliance  with  the  mode  bo  prescribed. — 
Johnson  v.  Superior  Court,  28  Cal.  App.  618. 
153  Pac.  404. 

4.  Same— Sections  Independents — ^The  no- 
tice of  appeal  is  not  connected  with  sec- 
tions 963a.  963b,  953c,  and  these  sections 
are  entirely  Independent  of  sections  941a, 
941b,  941c. — Chapuis  v.  Pesante,  41  Cal.  App. 
688,  188  Pac.  247. 

B.     Notice  of  appeal— An  to  sulileieney  off. 

— A  notice  of  appeal  in  the  following  form: 
"Notice  is  hereby  given,  pursuant  to  sec- 
tion 953a,  post,  to  all  persons  concerned 
that  the  undersigned  desires  to  appeal, 
and  does  hereby  appeal  to  the  supreme 
court  from  the  order,"  etc.,  is  sufficient  un- 
der this  section.  The  fact  that  it  is  so 
drawn  ae  to  serve  the  double  office  of  a  no- 
tice of  appeal  and  a  notice  to  the  clerk 
under  section  953a,  post,  does  not  destroy 
its  effect  as  a  notice  of  appeal,  nor  is  the 
statement  that  it  Is  given  "pursuant  to  sec- 
tion 953a"  fatal  to  its  sufficiency  as  a  no- 
tice of  appeal. — Estate  of  Faberi  168  Cal. 
491,  148  Pac.  787. 

6.  No  notice  of  appeal  is  required  other 
than  the  notice  of  appeal  filed  with  the 
clerk. — Martin  v.  Becker,  169  Cal.  801,  Ann. 
Cas.  1916D,  171,  146  Pac.  665. 

7.  A  failure  to  address  the  notice  of  ap- 
peal to  all  of  the  adverse  parties  or  any 
of  them  does  not  affect  the  validity  of  the 
appeal. — Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co..  171  Cal.  173,  152  Pac.  542. 

8.  The  decisions  holding  that  the  notice 
hereunder  must  be  in  writing  and  that  ac- 
tual notice  is  not  sufficient  are  not  appli- 
cable to  section  953a,  post. — ^French  v.  Mac- 
nlder.  28  Cal.  App.  67,  151  Pac.  371. 

9.  A  notice  of  appeal,  though  defective 
In  not  being  several  in  form,  may,  under 
the  liberal  practice  now  prevailing,  be  re- 
garded as  sufficient. — Sweet  v.  Richvale 
Land  Co.,  29  Cal.  App.  Ill,  154  Pac.  608. 

10.  In  an  action  against  five  defendants 
composing  a  board  of  trustees  of  a  high 
school  district,  an  appeal  from  the  Judg- 
ment will  not  be  dismissed  upon  the  alleged 
insufficiency  of  the  notice  of  appeal  whicli 
in  the  title  merely  describes  the  defend- 
ants as   "Charles  Ia   Sanderson   et  al.,  De- 
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fendants"  (without  naming  each  defend- 
ant), but  In  the  body  of  the  notice  states 
"that  the  defendants  above  named  desire  to 
appeal  and  do  hereby  appeal  .  .  .  from 
the  whole  of  that  certain  order 
and  from  the  whole  of  the  judgment  of 
the  aforesaid  superior  court,  etc." — ^Hop- 
kins V.  Sanderson,  29  Cal.  App.  666.  169  Pac. 
1064. 


11.  Same*— AmeadBieiit  of— Inclvaloa  of 
extraaeona  aiatter. — Where  the  notice  of 
appeal  strictly  conforms  to  the  require- 
ments of  the  above  section  it  was  not  er- 
ror to  deny  a  request  for  its  amendment  so 
as  to  Include  something  entirely  discon- 
nected.— Chapuis  V.  Pesante,  41  Cal.  App. 
688.  183  Pac.  247. 

12.  Saaie  — Form  of — Snlllcleacy. — ^Under 
the  above  section  as  it  stood  before  its  re- 
peal the  notice  of  intention  of  a  party  to 
appeal  from  a  judgment  was  required  to 
state  that  the  person  giving  the  same  "does 
hereby  appeal"  from  the  Judgment  or  order 
and  a  notice  of  appeal  and  request  for  a 
transcript  under  section  953a,  post,  stating 
that  the  plaintiff  "has  appealed"  did  not 
constitute  a  good  notice  under  the  section. 
— Eddy  v.  Hunter,  —  Cal.  App.  — ,  189  Pac. 
291,  following  the  doctrine  In  Lent  v.  Cali- 
fornia Fruit   Growers'   Assoc,   161  Cal.   719, 

121  Pac.  1002;  Boling  v.  Alton,  162  Cal.  297. 

122  Pac.  461;  Marcucci  v.  Vowlnckel,  164 
Cal.  693,  180  Pac.  430;  Michelson  v.  City  of 
Sacramento,  173  Cal.  108,  169  Pac.  431. 

13.  Same— Jvrlsdictloaal. — The  filing  of 
a  notice  of  intention  to  appeal  and  the 
giving  of  the  bond  required  under  the  new 
and  alternative  method  of  appeal  is  ju- 
risdictional, and  the  failure  to  give  such 
notice  could  not  be  overcome  by  proof'  of 
waiver  by  the  adverse  party. — Eddy  v. 
Hunter,  —  Cal.  App.  — ,  189  Pac.  291. 

14.  Same — Service  of. — Actual  service  of 
a  written  notice  of  the  entry  of  a  judg- 
ment, order,  or  decree  is  essential  to  start 
running  the  sixty-day  period  allowed  within 
which  to  appeal. — Huntington  Park  Imp. 
Co.  V.  Park  Land  Co..  166  Cal.  429,  132  Pac. 
760. 

15.  In  order  to  escape  the  necesalty  of 
serving  notice  of  appeal  and  giving  an  un- 
dertaking the  appellant  must  file  his  no- 
tice of  appeal  within  the  time  fixed  herein. 
If  he  allows  that  time  to  go  by,  and  Is  still 
within  the  time  allowed  under  the  old 
method  (5  939,  ante)  he  must  serve  his  no- 
tice and  give  his  undertaking  as  required 
when  that  was  the  only  method  of  appeal. 
— Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co.,  168  Cal.  897,  143  Pac.  723. 

16.  Before  a  respondent  may  Invoke  the 
limitation  of  sixty  days  contemplated  by 
this  section  as  the  time  within  which,  after 
notice  of  the  entry  of  Judgment,  an  appeal 
may  be  taken,  there  must  be  a  formal  no- 
tice of  such  entry  actually  served  upon  the 
attf  rney  of  record. — McDonald  v.  McDonald, 
168  Cal.  438.  148  Pac.  726. 


17.  Where  the  appeal  Is  taken  more  than 
sixty  days  after  the  entry  of  judgment,  and 
It  does  not  appear  that  any  notice  of  the 
entry  of  judgment  was  served  the  court  on 
appeal  may  examine  whether  or  not  the 
evidence  sustains  the  findings. — Blair  v. 
Brownstone  Oil  &  Ret.  Co.,  168  CaL  632» 
143  Pac.  1022. 

18.  Same— ^laie  for  flllas  of. — A  notice 
of  appeal  taken  under  the  new  or  alterna- 
tive method  filed  with  the  clerk  thirty-one 
days  after  the  filing  of  the  judgment,  is 
sufficient. — Martin  v.  Becker,  169  Cal.  301, 
Ann.  Cas.  1916D,  171,  146  Pac.  665. 

19.  Statutes  limiting  the  time  of  appeal 
are  jurisdictional  and  mandatory,  and  in 
the  absence  of  an  express  authorization  in 
the  statute  itself,  a  court  has  no  power  to 
extend  the  time  for  taking  an  appeal,  or  to 
relieve  an  appellant  from  the  effect  of  mlB- 
fortune.  accident,  surprise  or  mistake  — 
Lancel  v.  Postlethwaite.  172  Cal.  326.  166 
Pac.  486. 

20.  An  appeal  taken  from  a  Judgment 
within  six  months  after  entry  is  within  the 
time  prescribed  by  above  section,  in  the 
absence  of  any  showing  of  service  of  writ- 
ten notice  of  entry  of  judgment  upon  the 
appellant. — Magee,  Jr.,  v.  Magee,  Sr.,  174 
Cal.  276,  162  Pac.  1023. 

21.  When  an  appeal  from  a  judgment  Is 
not  taken  within*  sixty  days  after  Its  entry, 
Its  consideration  Is  necessarily  confined  to 
an  examination  of  the  judgment-roll. — 
Healy  v.  Obear,  29  Cal.  App.  696,  157  Pac. 
669. 

22.  Notice  of  eatry  of  Jadsaieat — ^Appeal 
aotlce— Whea  ■vlHclent. — Prior  to  the  re- 
peal of  the  above  section  as  the  same  stood 
before  Its  amendment  in  1916,  where  the 
notice  of  entry  of  judgment  was  not  given, 
the  filing  of  a  notice  of  appeal  in  proper 
form,  with  the  clerk  of  the  court,  within 
six  months  after  the  date  of  the  entry  of 
Judgment,  operated  to  perfect  the  appeal 
and  transfer  the  cause  to  the  higher  court 
for  determination. — Blake  v.  Bllger  Co.  v. 
Chappell,  44  Cal.  App.  657,  186  Pac.  823,  fol- 
lowing doctrine  in  Southern  Pac.  Co.  v.  Su- 
perior Court,  167  Cal.  260.  139  Pac.  69;  Title 
Ins.  &  T.  Co.  v.  California  Devel.  Co.,  171 
Cal.  173.  162  Pac.  642. 

23.  Time  to  appeal — *<Or  other  terailaa- 
tloa**— Conatractloa  of. — The  provisions  of 
the  above  section  as  It  stood  prior  to  its 
repeal  by  which.  If  proceedings  on  motion 
for  a  new  trial  were  pending,  the  time  in 
which  to  give  notice  of  appeal  did  not  ex- 
pire until  thirty  days  after  entry  in  the 
trial  court  of  an  order  determining  the 
motion  "or  other  termination  of  the  pro- 
ceedings"; the  matter  above  quoted  has 
reference  to  the  provisions  of  section  660, 
ante,  making  the  court's  failure  to  decide 
a  motion  within  three  months  after  the 
verdict  of  the  jury,  or  service  on  the  mov- 
ing  party  of  notice  of  decision  equivalent 
to  a  denial  of  the  motion.  —  Moore  y. 
Strayer.  176  Cal.  171,  166  Pac.  630. 
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34.  Same  —  Notice  of  dccisloa  —  Appeal 
kefere  recelvlnir. — The  fact  that  a  notice  of 
intention  to  appeal  is  filed  before  notice 
of  decision  of  the  court  entered  is  imma- 
terial for  the   reason   that  the   statute   re- 


lates to  the  power  of  the  court,  and  not 
merely  to  the  rierhts  of  the  appealing  par- 
ties.— Moore  v.  Strayer,  176  Cal.  171,  165 
Pac.  630. 


§941c.    EFFECT  OF  APPEAL.     [Repealed.] 

History:  Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  764,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  471;  repeal  approved 
May  20,  1921,  Stats,  and  Amdts.  1921,  p.  194.     In  effect  July  29,  1921. 


1.  SUTect      of      appeal  —  Conatrvctlon.  — 

Where  this  section  speaks  of  appeals  taken 
pursuant  to  sections  939,  940,  and  941,  ante. 
It  refers  to  appeal  supported  by  the  neces- 
eary  undertaking^.  It  Is  the  force  and  effect 
of  such  appeals  that  are  imported  into  ap- 
peals taken  by  the  new  method. — Estate  of 
Stouffh,  173  Cal.  638,  161  Pac.   1. 

2.  Changes  in  the  law  affecting:  pro- 
cedure apply  to  cases  pending  and  oondi- 
tlons  existing^  at  the  time  the  statutes  take 


effect,  where  no  substantial  remedies  are 
impaired.  This  rule  applies  in  the  case  of 
a  statutory  amendment  pending:  appellate 
proceedingrs. — Slye  v.  Hunt,  29  Cal.  App. 
117,  154  Pac.  607. 

A*  to  Independent  character  of  •cctlona 
of  the  code,  see.  ante,  9  941b  and  note. 

A*  to  andertaklnff  on  appeal  by  the  new 
and  alternative  method,  see,  ante,  9  941a 
and  note. 


§  942.    UNDERTAKING.  ON  APPEAL  FROM  A  MONET  JUDGMENT.   If 

the  appeal  be  from  a  judgment  or  order  directing  the  payment  of  money,  it 
does  not  stay  the  execution  of  the  judgment  or  order  unless  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  by  two  or  more  sureties,  to 
the  effect  that  they  are  bound  in  double  the  amount  named  in  the  judgment  or 
order;  that  if  the  judgment  or  order  appealed  from  or  any  part  thereof,  be 
affirmed,  or  the  appeal  be  dismissed,  the  appellant  will  pay  the  amount  directed 
to  be  paid  by  the  judgment  [or]  order,  or  the  part  of  such  amount  as  to  which 
the  judgment  or  order  is  affirmed,  if  affirmed  only  in  part,  and  all  damages  and 
costs  which  may  be  awarded  against  the  appellant  upon  the  appeal,  and  that 
if  the  appellant  does  not  make  such  payment  within  thirty  days  after  the  filing 
of  the  remittitur  from  the  supreme  court  in  the  court  from  which  the  appeal 
is  taken,  judgment  may  be  entered  on  motion  of  the  respondent  in  his  favor 
against  the  sureties  for  such  amount,  together  with  the  interest  that  may  be 
due  thereon,  and  the  damages  and  costs  which  may  be  awarded  against  the 
appellant  upon  the  appeal.  If  the  judgment  or  order  appealed  from  be  for  a 
greater  amount  than  two  thousand  dollars,  and  the  sureties  do  not  state  in 
their  affidavits  of  justification  accompanying  the  undertaking  that  they  are 
each  worth  the  sum  specified  in  the  undertaking,  the  stipulation  may  be  that^ 
the  judgment  to  be  entered  against  the  sureties  shall  be  for  such  amounts  only 
as  in  their  affidavits  they  may  state  that  they  are  severally  worth,  and  judg- 
ment may  be  entered  against  the  sureties  by  the  court  from  which  the  appeal 
is  taken,  pursuant  to  the  stipulations  herein  designated.  When  the  judgment 
or  order  appealed  from  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  judgment  entered  against  the  sureties  upon  the  undertaking  must 
be  made  payable  in  the  same  kind  of  money  or  currency. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §349 
Practice  Act;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  336. 

6.  Construction  of  section — As  to  gener- 
ally. 

6, 7.  Same — Am  not  including  costs. 


MONEY-JUDGMENT— UNDERTAKING 
ON  APPEAL  FROM. 


1-4.  Appeal  by  new  method — Construction. 
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IPt.  If, 


8.  Dissolution  of  partnership  and  order- 

ing salo  of  property. 

9.  Divorce  —  Order  allowing  maintenance 

and  suit-money — Undertaking  on  ap- 
peal. 

10.  Effect  of  premature  appeal. 

11, 12.  Execution  of  judgment  —  May  ba 
stayed  by  stay-bond  on  appeaL 

13.  Same — As  to  reason. 

14.  Same — ^Dismissal  of  appeal  from  judg- 

ment does  not  affect  stay  of  execu- 
tion. 

15.  Piling— Time  for. 

16, 20.  Judgment  referred  to  in  this  section 
— Is  decree  passing  on  matter  di- 
rectly. 

21.  Same — Administrator— Order   appoint- 

'  ing. 

22.  Samd  —  Alimony   and   counsel   fees  — 

Judgment  directing  pajrment. 

23.  Same — Costs — Judgment  for. 

24.  Same — Cost-bill — Order  denying  motion 

to  strike  out. 

25.  Same — ^Decree  directing  sale  of  part  of 

mortgaged  premises  and  appointing 
receiver  to  receive  rents  and  profits. 

26.  Same — ^Decree  of  distribution. 

27.  Same — ^Deficiency  judgment  —  Mechan- 

ics'  lien. 

28.  Same — Same  —  Mortgage  —  Judgment 

for  deficiency. 

29.  Same — Same — ^Partnership. 
30^  31.  Same — Same — Special  lien. 

32.  Same — Election  contest  of  corporation 

office. 

33.  Same — Execution — Order  denying  mo- 

tion to  set  aside. 

34.  Same — Family  allowance. 

35.  Same — Foreclosure — Judgment  of. 

36.  Same — Partition — Decree  of. 

37.  Same — Personal  judgment  in  addition 

to  decree  directing  sale  of  property. 

38.  Same — Unlawful  detainer. 

39.  Same — Where  fund  over  which  litiga- 

tion arose  had  never  been  in  posses- 
sion of  appellants. 

40.  Interlineation  of  date  of  entry  of  order. 

41.  Joint  undertaking. 

42,43.  Judgment  upon  bond — Stipulation  re- 
garding —  Motion  respecting  unre- 
lated matter. 

44-  46.  Liability  of  sureties. 

47.  New  undertaking  on  appeal — Can  not 

be  required  in  absence  of  statute. 

48.  Obligee — In  general. 

49.  Same — Omission  of  name  of  obligee. 

50.  Obligation  of  sureties — To  pay  judg- 

ment. 

51.  Same — Affirmance  as  to  one  appellant. 

52.  Same — Assignee  of  judgment  can  not 

recover  on  undertaking. 


53, 54.  Same — Constitutionality    of   provision 
authorizing  judgment  on  motion. 

55,  56.  Same  —  Entry    of    judgment    against 
sureties  is  not  special  proceeding. 

57.  Same — Judgment  against  one  surety. 

58.  Same — Notice  of  motion  for  judgment 

against  sureties. 

59.  Same — Same — Service  of  original    no- 

tice and  affidavit. 

60.  Same — Reversal   of  judgment   against 

sureties  because  prematurely  entered. 

61-  65.  Same — When  no  bond  under  this  sec- 
tion is  required. 

66.  Several   undertaking — In   general. 

67.  Signing  by  appellant — As  to  reqalre- 

ment  of. 

68.  Stay  of  execution — Amount  of  bond  to 

secure. 

69.  Sufficiency  of  undertaking. 

70.  Same — "About  to  appeaL" 

71.  Same — ^Date   of   judgment   incorrectlj 

stated. 

72.  Same—' '  Either  of  them. ' ' 

73.  Same — Must  conform  to  notice  of  ap- 

peal. 

74.  Same — Provision  for  pajrment  of  costs 

and  damages  on  dismissal. 

75.  Same — Same  —  Condition  in  undertak- 

ing to  stay  execution. 

76.  Same — Specification  of  item  of  judg^. 

ment. 

77.  Sureties — As  parties. 

78.  Same — Attorney  for  appellant. 

79.  Same — Surety  company. 

80.  Undertaking   for  stay  of  proceedings 

under  judgment — Entirely  distinct. 

81.  Same — ^Liability  of  sureties— Costs. 
82,  84.  Waiver  of  insufficiency. 

1.  Appeal  by  utrmr  method— Conatractlom. 

— The  filing  of  a  notice  of  appeal  under 
the  alternative  method  in  cases  where  a 
stay-bond  is  not  required  by  this  and  tlie 
three  fol lowing:  sections,  is  operative  to 
the  same  extent  as  the  filing  and  service 
of  notice  followed  by  the  grivin^  of  the 
three- hundred-dollar  undertaking:  under  the 
old  method. — Estate  of  Stoug-h,  173  C«l. 
688,  161  Pac.  1. 

2.  Upon  an  appeal  taken  under  the  nevr 
and  alternative  method  provided  by  sec- 
tions 941a,  941bp  and  941c,  ante,  enacted  in 
1907,  from  an  order  appointingr  the  execu- 
tor of  a  will,  the  filing:  with  the  clerk  of 
the  notice  of  appeal  stays  all  proceeding-s 
on  the  order,  without  the  necessity  of  the 
giving:  of  the  three-hundred-dollar  under- 
taking, or  any  stay-bond.  —  Estate  of 
Stough,  173  Cal.  688,  161  Pac.  1. 

3.  The  provisions  of  above  section,  and 
sections  943,  944,  and  945,  post,  as  to  stay 
of  proceedings  upon  the  perfecting  of  an 
appeal  apply  only  where  the  appellant  had 
money  or  other  property  in  his  possession 
or   under   his    control    which   has   been    ad* 
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judged  by  the  lower  court  to  belong:  to  the 
respondent,  or  where  the  appellant  has 
been  directed  to  do  some  act  for  the  benefit 
of  the  respondent. — Halsted  ▼.  First  Sav- 
inflra  Bank.  178  Cal.  606.  160  Pac.  1075. 

4.  An  adjudication  of  a  conditional  lia- 
bility which  miflrht  or  migrht  not  become 
a  fixed  or  absolute  obliffation  is  not  a  Judff- 
ment  for  the  direct  payment  of  money 
within  the  meaning  of  this  section  requir- 
ing- the  execution  of  an  undertaking  to  stay 
th<»  Judgment  pending  appeal. — Colusa  A 
H.  R.  Co.  y.  Superior  Court,  81  Cal.  App. 
746,   161  Pac.  1011. 

5.  CoBBtrvctloii  of  aeetloii— -As  to  gener- 
allx« — Provisions  of  undertaking  on  appeal, 
which  are  required  by  this  section  to  be  in 
undertaking  to  stay  execution,  do  not  ren- 
der such  undertaking  an  undertaking  on 
appeal  so  as  to  dispense  with  that  under- 
taking.— Duffy  V.  Oreenebaum,  72  Cal.  167, 
169.   160,  12  Pac.  74,  18  Pac.  328. 


••  Sam^— Aa  not  laelvdlng  costs* — ^The 
costs  taxed  against  a  defendant  are  merely 
incidental  to  the  Judgment,  and  as  to  a 
stay  of  execution  Inseparably  connected 
with  It.  a  Judgment  for  costs  is  not  the 
judgment  directing  the  payment  of  money 
contemplated  by  the  above  section;  the 
Judgment  referred  to  in  the  above  section 
and  in  sections  943.  944,  and  946,  post,  is 
the  Juderment  or  decree  passing  upon  the 
matter  directly  involved  in  the  litigation. — 
McCalllon  v.  HibernIa  Sav.  &  L.  Soc,  98  Cal. 
442.  88  Pac.  829. 

7.  The  words  "In  double  the  amount 
named  in  the  Judgment"  in  the  above  sec- 
tion, must  be  taken  as  referring  to  the 
amount  adjudged  to  be  due  the  prevailing 
party  upon  the  claim  involved  in  the  action 
and  for  which  a  recovery  is  awarded,  not 
aa  including  the  incidental  recovery  on  ac- 
count of  costs  of  the  action,  which  are 
awarded  only  upon  claim  made  and  ascer- 
tainment of  the  amount  had  subsequently 
to  the  giving  of  the  Judgment. — ^Whitaker 
V.  Title  Ins.  &  Trust  Co.,  179  Cal.  Ill,  176 
Pac.  460. 

8.  OftNielvtlon  of  partaerahip  aad  order- 
lag  sale  of  property. — The  execution  of  a 
Judgment  dissolving  a  partnership  and  di- 
recting a  sale  by  a  duly  appointed  receiver 
of  both  real  and  personal  property  is 
stayed  by  filing  the  bond  herein  provided. 
and  a  writ  of  supersedeas  will  issue  to  re- 
atrain  the  sale  during  appeal. — Zappettini 
V.    Buckles.    167    Cal.    27.    138    Pac.    696. 


••    Divoree     Order  allowiag  malntenaoee 
aad  soflt-aioiiey— Vndertaklag  on  appeal^^ 

In  an  action  brought  by  a  wife  against  her 
husband  to  obtain  maintenance  without 
divorce  where  the  court  made  an  order  al- 
lowing the  wife  a  sum  for  maintenance  and 
suit  money  from  which  order  an  appeal 
was  taken,  an  undertaking  to  stay  execu- 
tion pending  appeal  is  not  without  consid- 
eration.— ^Millar  V.  Millar,  -r-  Cal.  App.  — , 
1»7  Pac  811.  following  the  doctrine  in  Mc- 
Aneny  v.  Superior  Court,  160  Cal.  6,  87  Pac. 
1020. 


10.  Klfecr  of  premature  appeal. — Under- 
taking given  to  make  appeal  effectual  is  not 
rendered  void  by  fact  that  appeal  was  not 
secured  because  it  was  premature,  since 
sureties  on  such  undertaking  agreed  to  be 
liable  if  appeal  be  dismissed,  and  since  re- 
spondent must  be  to  some  expense,  to  have 
even  void  appeal  disposed  of,  there  is  con- 
sideration for  undertaking. — Estate  of  Ken- 
nedy, 129  Cal.  884,  386,  62  Pac.  64. 

11.  BxeeatloB  of  Jadgment  —  May  be 
stayed  by  stay-boad  oa  appeal  from  order 
denying  motion  for  new  trial. — Fulton  v. 
Hanna,  40  Cal.  278,  280;  Baldwin  v.  Su- 
perior Court,  126  Cal.  684.  68  Pac.  186; 
Holland  v.  McDade,  126  Cal.  363,  864,  68 
Pac.  9;  Starr  v.  Kreuzberger,  131  Cal.  41.  48, 
63  Pac.  134. 

12.  Though  no  appeal  has  been  taken 
from  Judgment. — Baldwin  v.  Superior  Court, 
126  Cal.  684,  68  Pac.  186. 

18.  Same—As  to  reaaoa^ — Since  reversal 
on  appeal  from  order  remanding  cause  for 
retrial  as  effectually  vacates  Judgment  as 
reversal  of  Judgment  on  direct  appeal 
therefrom. — Fulton  v.  Hanna,  40  Cal.  278, 
280. 


14.  Same  —  Disailasai     of     appeal 
Jndgmeat  does  aot  affeet  stay  of  ezeeotioa 

effected  by  undertaking  given  on  appeal 
from  order  denying  new  trial. — Fulton  v. 
Hanna,  40  Cal.  278,  280;  Thompkins  v. 
Montgomery,  116  Cal.  120,  123,  47  Pac.  1006; 
Starr  v.  Kreuzberger,  131  Cal.  41,  43, i  68 
Pac.   184. 

15.  FlllBK^->Tlme  for.  —  Stay-bond  may 
be  made  and  filed  at  any  time  before  exe- 
cution is  satisfied  by  sale  under  it. — Hill  v. 
Finnigan,   64   Cal.   493,   494. 

16.  Jadgsseat  referred  to  In  tills  seetiba 
—Is  decree  pasalag  oa  aiatter  directly  in- 
volved in  litigation.  In  all  o.ther  cases  pro- 
ceedings are  held  in  abeyance  by  virtue  of 
statute  itself. — McCalllon  v.  HibernIa  Sav. 
&  L.  Soc,  98  Cal.  442,  446,  33  Pac.  329. 

17.  Applicable  to  Judgment  which  directs 
payment  by  defendant  of  specific  amount  of 
money  and  which  can  be  directly  enforced 
by  writ  of  execution. — Kreling  v.  Kreling, 
116  Cal.   468.   460.  48  Pac.  383. 

18.  Applies  to  Judgments  which  require 
same  process  for  their  enforcement. — Fos- 
ter V.  Superior  Court,  116  Cal.  279,  282.  47 
Pac.  68. 

19.  Applies  only  to  appellants  who  are 
required  to  perform  directions  of  Judgment, 
and  order  appealed  from.  —  Estate  of 
Schedel.  69  Cal.  241.  243,  10  Pac.  334;  Born 
V.  Horstmann.  80  Cal.  462.  468.  6  L.  R.  A. 
677,  23  Pac.  169,  838;  Pennie  v.  Superior 
Court.  89  Cal.  31,  32,  33,  26  Pac.  617;  Estate 
of  Woods.  94  Cal.  666,  667,  29  Pac.  1108; 
McCalllon  v.  HibernIa  Sav.  &  L.  Soc.  98  Cal. 
442,  444,  33  Pac.  329;  Foster  v.  Superior 
Court.  116  Cal.  279,  282,  47  Pac.  68. 

20.  Refers  solely  to  Judgment  In  per- 
sonam for  certain  sum  of  money,  and  pro- 
vides that  upon  affirmance  of  appeal,  sure- 
ties    must     pay     whole     amount     or     have 


C.  C.  P.— 137 


2177 


iMa 


MONE3T-JUD6MBNT— VNDBRTAKING  ON  AFPfiAL  iPROM. 


lPt.Il. 


personal  Judgment  entered  asalnst  them 
therefor.— Boob  v.  Hall.  106  Cal.  413,  414. 
88  Pac.  977. 

21.  Same  —  Admlnlatrator  —  Order  ap- 
ZN»tMtliiir  is  stayed  by  undertaking  under 
section  941.  ante. — Estate  of  Woods,  94 
Cal.  566.  567.  29  Pac.  1108. 

22.  Same — ^Alimony  and  counsel  feea 
Judgment  direetinir  payment  of  alimony 
and  counsel  fees  was  properly  stayed  by 
undertaking  under  this  section  in  twice 
amount  of  lump  sum  and  double  amount  of 
monthly  payments  for  period  of  three 
years. — Sharon  v.  Sharon,  67  Cal.  186,  222. 
7   Pac.  456,  636,   8  Pac.  709. 

23.  Same— <;osta  —  Jndirment    for    is    not 

Judgment  directing:  payment  of  money,  con- 
templated by  this  section,  but  is  stayed  by 
reason  of  undertaking:  for  costs  on  appeal. 
— ^McCallion  ▼.  Hibernia  Sav.  &  L.  Soc,  98 
Cal.    442,    446,   83   Pac.    329. 

24.  Same—Cost-blll— Order  denying  mo- 
tion to  strike  ont  cost-bill  is  not  order  di- 
recting: payment  of  money  within  purview 
of  this  section,  since  it  was  in  effect  denial 
of  motion  to  modify  judg:ment,  and  any 
execution  must  have  been  issued  on  Judg- 
ment to  which  such  motion  was  directed 
and  not  on  order  denying  motion,  and  hence 
bond  to  stay  execution,  given  under  this 
section,  being  given  without  statutory 
effect,  Judgment  against  sureties  can  not 
be  entered. — Reay  v.  Butler,  118  Cal.  113, 
114,  60  Pac.  375. 

29.  Same— Decree  directing  sale  of  part 
of  mortgaged  prcmlaca  and  appointing  re- 
ceiver to  receive  rents  and  proflt*  of  such 
lands  pending  litigation,  requires  stay- 
bond  under  this  section  where  mortgager's 
administrator  is  in  possession  by  tenant, 
though  such  tenant  has  paid  rent  and  pro- 
fits to  receiver. — Bank  of  Woodland  v. 
Stephens,  137  Cal.  468,  460,  70  Pac.  293. 

26.  Same  — Decree  of  dlatrlbntlon  ap- 
pealed from  by  legatee  is  not  within  this 
section. — Estate  of  Schedel,  69  Cal.  241,  243, 
10   Pac.   334. 

27.  Same  —  Dcflrlcncy  Jndirment  — 
Mechnnlcs'  ilen^ — Judgment  in  foreclosure 
of  mechanics'  lien,  directing  sale  of  prop- 
erty and  entry  of  deficiency  Judgment 
thereafter,  can  not  be  stayed  by  under- 
taking under  this  section,  since  no  execu- 
tion can  be  issued  on  such  Judgment  until 
sale  of  property,  though  personal  Judgment 
was  entered  against  defendant. — Central  L. 
&  M.  Co.  v.  Center,  107  Cal.  193,  196,  40  Pac. 
334. 

28.  Same*— Same—  Mortsnire  —  Judgment 
Cor  dcflclency  in  mortgage  foreclosure  need 
not  be  stayed  by  bond  under  this  section. 
—Boob  v.  Hall,  105  Cal.  413,  414,  38  Pac. 
977. 

28.  Same  —  Same  —  Partnership.  —  Judg- 
ment directing  sale  of  real  property  of 
partner,  and  in  case  or  deficiency  personal 
Judgment  to  be  entered  against  one  of 
partners,  would  not  amount  to  money  Judg- 
ment  until   after   Judgment   for   such    defi- 


ciency has  been  entered. — Painter  ▼.  Pain- 
ter, 98  Cal.  625.  626.  88  Pac.  483. 

80.  Same  —  Same  —  Special  Hen.  —  Con- 
strued to  have  no  application  to  Judgment 
which  may  be  satisfied  in  either  of  two  or 
more  modes,  or  which  can  not  be  enforced 
against  defendant  until  after  plaintiff  has 
exhausted  another  remedy,  and  where  he  is 
personally  liable  for  only  deficiency  in  pro- 
ceeds of  certain  property  which  is  primarily- 
chargeable  therefor.  If  Judgment  directa 
sale  of  real  projperty.  defendant  is  liable 
only  in  case  of  deficiency:  the  provisions  of 
sectiq^  945,  post,  control. — ^Krellng  v.  Krel- 
ing,  116  Cal.  458,  460,  48  Pac.  383. 

81.  Judgment  directing  that  plaintiff 
have  and  recover  from  defendants  certain 
sum  of  money  and  declaring  this  sum  to  be 
lien  on  land  described,  directing  that  land 
be  sold  and  proceeds  applied  to  Judgment, 
and  in  case  of  deficiency  directing  clerk  to 
docket  Judgment  for  unpaid  balance.  Is  not 
governed  by  this  section,  and  hence  under- 
taking to  stay  proceedings  as  provided  in 
this  s.ection  is  not  required. — Owens  v.  Po- 
mona L.  &  W.  Co.,  124  Cal.  831,  333,  334,  67 
Pac.   71. 

52.  Same  —  Election  contest  of  corpor«~ 
tion  office. — Judgment  on  contest  of  election 
for  directors  of  railroad  company  needs  no 
stay-bond. — Foster  v.  Superior  Court,  115 
Cal.  279,  282,  47  Pac.  58. 

53.  Same  —  Bxecntion  —  Order  denyflm^ 
motion  to  net  aside. — Stay  of  execution  on 
judgment  for  payment  of  money  under  this 
section  is  only  allowed  on  appeal  from 
judgment  upon  giving  undertaking  In 
double  amount  as  required  by  section,  and 
hence  does  not  apply  to  an  appeal  from 
order  made  after  judgment  denying  mo- 
tion to  set  aside  execution. — Carit  v.  Wil- 
liams, 67  Cal.  680,  581,  8  Pac.  93. 

34.  Same— Family  allownnce. — Order  di- 
recting payment  of  money  for  family  al- 
lowance may  be  stayed  without  bond  under 
this  section. — Pennie  v.  Superior  Court,  89 
Cal.  31,  32,  26  Pac.  617. 

85.  Same— Foreclosure— Jndarment  of,  di- 
recting a  judgment  in  certain  sum,  and  tbat 
steamship,  apparel,  and  furniture  are  liable 
for    payment    of    said    sum,    and    direct  ins- 
same  to   be  sold,  and  out  of  proceeds  pay- 
ment of   amount   found   due   to   plaintiff,     |s 
not  judgment  directing  payment  of  money 
within   this  section. — Olsen  v.  Birch,   l   Cal 
App.    99,    81    Pac.    656,    657.      See   Central     ij 
&   M.    Co.    V.    Center,    107    Cal.    193.    40    Rac 
334;    Krellng  v.    Kreling,    116   Cal.    458,    460 
48   Pac.   383. 

86,  Same— Partition — Decree  of  needs    no 
stay-bond     under     this     section.  —  Born      v 
Horstmann,  80  Cal.  452,  453.  5  L.  R.  A.  577* 
'*'*    Pac.    169,    338;    Estate    of   Kennedy.    129 
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Cal.   384,   387,   62   Pac.   64. 

87.     Same  — •  Peraonnl    Jndinnent    In 
tlon    to    decree    directing    anle    of 

is  made  in  action  by  vendor  against  vendee 
in  order  to  stay  proceedings  on  personal 
judgment,    bond    must    be    executed    und 
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tbls  section. — Englund  v.  Lewis,  25  Cal.  887, 

3S4. 

S8.  Same  —  Unlawful  detainer.  —  Judg- 
ment in  unlawful  detainer  directing:  pay- 
ment of  specified  sum  of  money,  execution 
of  such  judgment  can  not  be  stayed  un- 
less bond  be  ariven  as  provided  by  this  sec- 
tion, and  hence  appeal  from  order  made 
after  Juderment  Tacatingr  order  for  satisfac- 
tion of  Judgment  does  not  authorize  super- 
sedeas.— Bateman  ▼.  Superior  Court,  189 
Cal.  141.  143.  72  Pac.  922. 

89.  Sanae^W^lkere  fnad  over  which  Iltl- 
gatloa  arose  had  never  been  in  poasesaion 
•f  appellants,  but  was  in  custody  of  court, 
no  bond  to  stay  execution  under  this  section 
was  required. — ^McCallion  v.  Hibernia  Sav. 
ft  L.  Soc,  98  Cal.  442,  444,  33  Pac.  329. 

•Ml  Interlineation  of  date  of  entry  of 
•r4er  denying  new  trial  in  undertaking 
on  appeal,  executed  prior  to  such  order,  is 
such  an  alteration  of  contract  as  to  dis- 
charge sureties. — Clarke  v.  Mohr,  125  Cal. 
540.  542.  58  Pac.  176. 

41.  Joint  andertaklng. — Plaintiff  and  de- 
fendant who  were  defendants  in  croRs-com- 
plaint  filed  by  another  defendant  may  unite 
in  undertaking  on  appeal  from  order 
afcainst  them  on  such  cross-complaint. — 
Downing  V.  Rademacher,  136  Cal.  673,  674, 
69  Pac.  415. 

42.  Jndvment  upon  bond— Stipulation  re- 
garding — •  Motion  respecting  unrelated 
■tatter. — In  a  case  in  which  a  bond  executed 
ander  the  provisions  of  the  above  section 
contains  certain  conditions  therein  named 
will  not  comply  with  within  time  therein 
specified,  judgment  may  be  entered  in  the 
action  on  motion  of  the  plaintiff  and  re- 
spondent in  the  appeal,  and  without  notice 
*.o  the  sureties  against  such  sureties  and 
each  of  them;  a  surety  so  consenting  to  the 
entry  of  Judgment  against  him  upon  such 
specified  conditions  and  within  the  spe'cl- 
fled  time,  can  not  delay  the  entry  of  such 
judgment  by  a  mere  motion  based  upon  the 
ground  that  some  unrelated  facts  have 
arisen  which  would  make  the  entry  of  such 
Judgment  inequitable. — Duerr  v.  Sloan.  — 
Cal.  App.  — .  196  Pac.  475. 

48.  Thus  in  a  case  in  which  a  Judgment 
had  been  secured  against  the  defendant  and 
such  defendant  filed  notice  of  appeal  from 
the  Judgment  and  also  a  cost  and  stay- 
bond  under  the  provisions  of  the  above 
section,  and  while  the  appeal  was  pending 
the  defendant  died  and  executors  of  her 
estate  were  duly  appointed  while  such  ap- 
peal was  pending  and  such  executors,  by 
their  request,  were  duly  substituted  in  said 
appeal,  the  Judgment  being  thereafter 
afBrmed  by  the  court  of  appeal  and  remit- 
titur duly  filed  in  the  superior  court  and 
motion  thereafter  made  for  Judgment  upon 
the  stay-bond  on  the  appeal,  such  Judg- 
ment can  not  be  delayed  by  a  motion  based 
upon  the  sole  ground  that  the  Judgment- 
plaintiff  had  -failed  to  preaant  a  elalm  to 


the  executors  of  tha  astate  of  the  deceased 
Judgment-def endant. —' Duerr  ▼.  Sloan,  — 
Cal.  App.  — ,  196  Pac.  476. 

44.  Liability  of  sureties. — The  surety  on 
an  undertaking  given  on  appeal  to  stay 
execution  of  a  Judgment  for  the  return  of 
certain  personal  property,  or  its  value,  and 
for  the  sum  of  four  thousand  six  hundred 
and  eighty-seven  dollars  and  sixty-three 
cents  with  costs,  is  liable  upon  the  afflrm- 
<».nce  of  the  Judgment  upon  appeal,  not- 
withstanding an  amount  In  cash  in  excesp 
of  the  ''otal  amount  of  the  money-Judg- 
ment watk  paid  over  by  the  appellant  to- 
gether with  all  the  other  remaining  prop- 
erty described  in  tha  Judgment  which  had 
not  been  sold  by  tVie  appellant  pending  the 
appeal. — Hammond  v.  United  States  Fidel- 
ity &  Guaranty  Co.,  29  Cal.  App.  464.  15b 
Pac.   1028. 

45.  An  undertaking  on  appeal  from  a 
Judprment  for  the  return  of  personal  prop- 
erty, or  its  value,  and  for  a  certain  sum 
of  money,  la  not  void,  because  the  amount 
is  fixed  by  the  parties,  instead  of  by  the 
court;  the  sureties  are  bound  by  the  state- 
ments in  their  contract  and  can  not  ques- 
tion the  truth  of  such  recitals. — Hammond 
V.  United  States  Fidelity  &  Guaranty  Co., 
29  Cal.  App.  464,  155  Pac.  1023. 

46.  When  the  party  in  whose  favor  the 
undertaking  was  executed  had  had  the 
benefit  of  a  stay  of  execution,  the  sureties 
could  not  be  heard  to  say  that  the  under- 
taking was  void  because  all  the  forms  of 
the  statute,  through  their  omission,  were 
not  complied  with. — Hammond  v .  United 
State  Fidelity  &  Guaranty  Co.,  29  Cal.  App 
464,   155   Pac.  1028. 

47.  New  undertaking  on  appeal— Can  not 
be  required  In  absence  of  statute  authoriz- 
ing it  where  surety  on  appeal-bond  has 
disposed  of  his  property  pending  appeal. — 
Macomber  v.  Conradt,  4  Cal.  Unrep.  723,  87 
Pac.  382. 

48.  Obligee  -—  In  generaL  —  Undertaking 
on  appeal  properly  runs  to  plaintiffs,  though 
one  of  them  died  before  Judgment,  since 
while  nominally  it  ran  to  plaintiff  it  really 
was  to  his  executors,  and  in  this  case  was 
by  decree  of  distribution  assigned  to  other 
plaintiff. — Todhunter  v.  Klemmer,  184  Cal. 
60,    63,    66   Pac.   75. 

49.  Sam^— Omlaalon   of  name   of  obligee 

in  undertaking  on  appeal  Is  immaterial. 
Proper  construction  of  undertaking  to  pay 
all  costs  and  damages  which  may  be 
awarded  against  appellant  renders  sureties 
liable  thereon  to  respondent. — Downing  v. 
Rademacher,   186  Cal.   678,  674,  69  Pac.  415. 

BO.  Obligation  of  sureties— To  pay  Judg- 
ment in  case  of  debtor's  default  is  absolute 
and  extends  until  Judgment  shall  have  been 
actually  paid.  Any  performance  by  defen- 
dant that  will  discharge  Judgment  against 
him  will  operate  as  discharge  against  them, 
but  »o  long  as  plaintiff  has  right  to  enforce 
Judgmant  against  defendant,  he  is  entitled 
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to  enforce  their  obllgratlon,  and  hence  fact 
that  plaintiff  entered  satisfaction  of  Judgr- 
mont  by  mistake  will  not  prevent  him  from 
having:  such  satisfaction  set  aside  and  judg:- 
ment  entered  against  sureties. — Hitchcock 
V.  Caruthers,  100  Cal.  100,   103,  34  Pac.  627. 

51.  Sam^— AfBrmanee  a*  to  one  appel- 
lant.— Sureties  on  joint  appeal  by  two  de- 
fendants are  liable  on  their  bond  to  stay 
execution  on  affirmance  of  Judgrment  as  to 
one  of  defendants,  thougrh  Judgrment  Is  re- 
versed as  to  other,  and  hence  Judgement  was 
properly  rendered  agralnst  them  on  bond. — 
Wood  V.  Oxford,  56  Cal.   157,  158. 

52.  Sam^— Asalffsee  of  JadsmeBt  can  not 
recover  on  undertaking  grlven  to  stay  pro- 
ceedinsrs  where  he  is  not  also  assigrnee  of 
undertaking. — Chilstrom  v.  Bppingrer.  127 
Cal.   326,  78  Am.  St.   Rep.   46,   69  Pac.  696. 

68.  Same— Conntltntionallty  of  provlaion 
anthorislnif  Judgrment  on  motion  against 
sureties,  where  they  have  subscribed  un- 
dertaking: provided  in  this  section,  affirmed. 
— Ladd  ▼.  Parnell,  57  Cal.  282,  283;  Mere- 
dith v.  Santa  Clara  M.  Assoc,  60  Cal.  617. 
619. 

54.  Sureties  on  sigrningr  undertaking  to 
stay  execution  under  this  section,  submitted 
themselves  to  Jurisdiction  of  court,  and 
waived  any  constitutional  or  statutory 
rlgrht  to  object  to  such  Jurisdiction  or  en- 
forcement of  such  security. — ^Meredith  v. 
Santa  Clara  M.  Assoc,  60  Cal.  617,  619. 

55.  Same  — Entry  of  Judgment  asalnnt 
•uretiea  la  not  apeclal  proeeedlnff,  but  part 
of  procedure  in  original  action  authorized 
by  this  section,  and  is  in  consequence  of 
Judgment  rendered  against  appellant. — 
Hawley  v.  Gray  Bros.  A.  S.  P.  Co.,  127  Cal. 
560,  661.   60  Pac.   437. 

56.  Stipulation  by  sureties  that  upon  af- 
firmance of  Judgrment,  appealed  from,  if  ap- 
pellant does  not  pay  sum  within  sixty  days 
after  filing  remittitur.  Judgment  may  be  en- 
tered against  them  for  amount  of  such 
Judgment,  makes  such  sureties  parties  in 
original  fiction  and  proceedings  against 
them  are  all  taken  In  that  action. — Hawley 
v.  Gray  Bros.  A.  S.  P.  Co.,  127  Cal.  560,  561, 
60  Pac.  437. 

67.  Same — Judgment  affnlnat   one   aurety 

on  'bond  executed  for  stay  of  execution 
under  this  section  Is  not  authorized;  course 
pointed  out  by  this  statute  must  be  strictly 
followed,  and  hence  Judgment  against  one 
surety  was  erroneous,  no  reason  appearing 
why  other  was  not  bound,  except  that  he 
could  not  be  found  and  served  with  notice. 
— Hansen  v.  Martin,  63  Cal.  282,  285. 

68.  Same— -Notice  of  motion  for  Jnds- 
ment  mgutnmt  auretlea  on  filing  remittitur  is 
not  required  since  sureties  stipulated  in  un- 
dertaking that  Judgment  may  be  entered 
without  such. — Meredith  v.  Santa  Clara  M. 
Assoc.  60  Cal.  617,  619;  Mowry  v.  Heney, 
3  Cal.  Unrep.  277,  24  Pac.  301, 

59.  Same— Same— Service  of  original  no- 
tice  and   alildavlt   on   application    for   Judg- 


ment against  sureties  on  undertaking  on  aji- 
peal  on  return  of  remittitur  does  not  rendei- 
Judgment  against  such  sureties  invalid. — 
Wood  V.  Oxford,  66  Cal.  167,  158. 

60.  Same— Revennl  of  Judgment  ummlnnt 
■uretlea  becanac  prematurely  entered  doet: 
not  discharge  them  from  their  liability  on 
undertaking,  and  hence  subsequent  Juds*- 
ment  may  be  entered  against  them. — Ha^v- 
ley  V.  Gray  Bros.  A.  S.  P.  Co.,  127  Cal.  56t> 
561.  60  Pac.  437. 

61.  Same— When  no  bond  under  this  •««- 
tion  la  required. — Sureties  on  such  bond  are 
not  liable  thereunder,  It  being  without  con- 
sideration.— McCallion  v.  Hibernia  Sav.  & 
L.  Soc.  98  Cal.  442,  443,  33  Pac  329.  See 
Powers  V.  Crane,  67  CaL  66,  66. 

62.  Judgment  against  sureties  on  bond 
executed  under  this  section  should  liave 
been  denied  where  boiid  required  should 
have  been  executed  under  section  946.  post. 
— Central  L.  &  M.  Co.  v.  Center,  107  Cal! 
193,    196,  40  Pac  334. 

63.  Hence   stey-bond   is   without   consid- 
eration and  no  recovery  can  be  had  against 
sureties.— Estate  of  Kennedy,  129  Cal.    384 
387,    62   Pac.   64. 

64.  Where  bond  on  appeal  has  no  valid- 
ity as  statutory  bond,  motion  for  Judgment 
thereon  should  be  denied,  even  If  it  can  be 
shown    to    be    supported    by    consideration 

and    to    be    good    as    common-law    bond. 

Central  L.  &  M.  Co.  v.  Center,  107  Cal.  193. 
196,  40  Pac.  334.  See  Powers  v.  Chabot,  93 
Cal.  266,  28  Pac.  1070;  McCallion  v.  Hibernia 
Sav.  A  L.  Soc,  98  Cal.  442,  33  Pac.  829. 

65.  Agreement  by  sureties  in  undert&k- 
ing  that  Judgment  might  be  entered  against 
them  in  case  order  recited  In  such  un<ler- 
taklng  should  be  affirmed,  can  not  render 
them  liable,  since  bond  rests  o  1  statute 
alone,  and  if  bond  is  ineffectual  as  stay 
because  made  in  case  not  provided  by  stat- 
ute, consent  of  sureties  to  summary  Judg- 
ment against  them  is  likewise  ineffectual 
— Reay  v.  Butler,  118  Cal.  113,  116.  50  I»ac^ 
375. 

6«.     Several     uadertaklnip— In    veaerKl, 

Undertaking  on  appeal  given  on  part  of 
one  appellant  Is  sufficient  to  sustain  appeal 
on  part  of  such  appellant  though  otber 
appellant  Joining  in  notice  of  appeal  fails 
to  Join  in  such  undertaking. — ^Zane  v.  i>e 
Onativia,  135  Cal.  440,  441,  67  Pac.  686. 

67.  Sisning  by  appellant— Aa  to  re^«tr«« 
ment  of. — Undertaking  on  appeal  is  an  in- 
dependent contract  on  part  of  sureties  In 
which  It  is  not  necessary  that  appellant 
should  unite  —  statute  providing  that  it 
shall  be  executed  on  part  of  appellant;  not 
by  lilm  but  by  sureties. — Curtis  v.  RIchardK 
9  Cal.  34,   39. 

Aa  to  aignature  and  aeknowledgnieBt  off 
appeal  bond,  see  note  51  Am.  Dec.  723, 

68.  Stay  of  execution— Amount  of  boaad 
to  secure. — Under  the  provisions  of  tlie 
above   section,   on  an   appeal  from  a   judg-. 
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ment  or  order  directing  the  payment  of 
money,  it  la  not  necessary  that  the  bond 
should  cover  the  amount  awarded  as  costs. 
In  order  to  effectuate  a  stay  of  the  pro- 
ceedings pending  the  appeal,  because  the 
words  *in  double  the  amount  named  in  the 
Judsrnient,"  must  be  reg-arded  as  referring, 
to  the  amount  adjudged  to  be  due  the  pre- 
vailing party  upon  the  claim  Involved  in 
the  action  and  for  which  recovery  is 
awarded,  and  not  as  including  the  inci- 
dental recovery  on  account  of  the  costs  of 
the  action,  awarded  only  upon  claim  made, 
and  ascertainment  of  amount  had  subse- 
quently to  the  giving  of  the  Judgment. — 
Whitaker  v.  Title  Ins.  &  Trust  Co.,  179  Cal. 
Ill,   175   Pac.  4$0. 

Aa  to  stay  of  proceeiI|^gB  in  lovrer  court, 

see,  post.  9  949  and  note. 

69.  Sofflleleiicy  of  VBdertaklvg. — Under- 
taking on  appeal  by  one  defendant  from 
order  denying  new  trial  which  recites  that 
sureties  undertake  on  part  of  appellants 
that  appellants  will  pay  all  costs  and  dam- 
ages, is  insufficient  since  standing  on  strict 
letters  of  their  contracts  sureties  could 
not  be  liable  for  anything  as  costs  and 
damages  and  could  only  be  awarded  against 
one  appealing  defendant.  —  Zane  v.  De 
Onativla,  135  Cal.  440,  442,  67  Pac.  686. 

Am    to    dtomlMMil    for    InaiillleleBey    of   nn- 

dertnlKiagr  see,   post,   9  954,   and   note. 


Aa    to 


■■Sicieiiey   of   appeal-bond*   Higned 
agreement  that  others  Hhall  sign 

;  see  note  45  L.  R.  A.  333. 


TO.  Same  — ''About  to  appeal.**  —  Under- 
taking on  appeal  reciting  that  plaintiff  is 
to  appeal  from  certain  order  does  not  ren- 
der undertaking  defective  since  undertak- 
ing la  necessary  to  render  appeal  effectual. 
and  hence  objection  that  language  should 
have  been  "whereas  plaintiff  has  appealed" 
can  not  be  maintained.  —  Kaltschmidt  v. 
Weber.    139  Cal.   76,   77,   72  Pac.   632. 


Tl.  Same— Date  of  Jvdgment  incorrectly 
stated  in  undertaking  on  appeal  does  not 
render  it  insufficient  where  Judgment  is 
other'wtse  correctly  described  so  that  sure- 
ties on  undertaking  would  be  bound  by  it. 
— Swaaey  v.  Adair,  83  Cal.  136,  137,  23  Pac. 
284. 

72.  Same — ^aSlther  of  them.'' — Undertak- 
ing on  appeal  which  stated  that*  appellant 
would  pay  all  costs  awarded  against  him 
on  appeal  is  sufficient  undertaking  on  ap- 
peal from  judgment  and  order  denying  new 
trial  w^lthout  use  of  words  "or  either  of 
them." — ^Martin  v.  De  Ornelas,  139  Cal.  41, 
44.  72  Pac.  440. 


— If  vat  conform  to  notice  of  ap- 

and  where  notice  of  appeal  is  from 
whole  judgment  and  undertaking  reciting 
appeal  from  judgment  for  costs,  appeal  will 
be  dismissed.. —  Stockton  School  Dlst.  v. 
Goodell.   6   Cal.   Unrep.   277.   66   Pac.   885. 


74.     Same  •— ProTtnion     for     payment     of 
aad    damages    on    dIsmlMNal. — Under- 


taking on  appeal  which  does  not  contain 
agreement  on  part  of  sureties  that  appel- 
lant will  pay  costs  and  damages  on  dis- 
missal of  appeal,  is  fatally  defective  and 
appeal  will  be  dismissed. — Duncan  v.  Times- 
Mirror  Co.,  109  Cal.  602,  603,  42  Pac.  147; 
Anderson  v.  Anderson,  123  Cal.  445,  447. 
56  Pac.  61;  Estate  of  Pay,  126  Cal.  457.  458, 
58  Pac.  936;  Jarman  v.  Rea,  129  Cal.  167, 
158.  61  Pac.  790. 

75.  Same  —  Same  — •  Condition  in  under- 
taking to  stay  ezccntion  for  payment  of 
damages  and  costs  on  dismissal  of  appeal 
will  not  obviate  failure  of  undertaking  on 
appeal  to  contain  such'  condition,  though 
both  undertakings, are  included  in  one  in- 
strument.— Duncan  v.  Times-Mirror  Co.,  109 
Cal.  602,  603,  42  Pac.  147. 

76.  Sam^^SpeciScation  of  item  of  Jvdg- 
ment.  —  Undertaking  on  appeal  which  is 
properly  entitled  in  case,  and  states  cor- 
rectly date  of  rendition  and  entry  of  judg- 
ment, is  sufficient  to  bind  sureties,  and 
specification  of  one  item  or  Incident  of 
judgment  can  not  invalidate  undertaking. 
— Wadleigh  v.  Phelps,  147  Cal.  185,  81  Pac. 
418.  420. 

As  to  single  undertaking  on  two  or  more 
appeals,  see,  ante.  9  940,  and  note. 

77.  Sureties  —  As  parties.  —  Sureties  by 
entering  into  undertaking,  though  brought 
under  jurisdiction  of  court,  Are  not  thereby 
made  actors  in  the  litigation  or  entitled  to 
any  part  in  its  conduct,  and  party  to  whom 
they  have  given  undertaking  is  not  re- 
quired to  give  them  notice  of  steps  in  pro- 
cedure to  be  taken  against  defendant,  but 
they  are  bound  equally  with  him  by  any 
order  which  may  be  made  between  real 
parties  in  action. — Hitchcock  v.  Caruthers. 
100  Cal.   100,   103,  84  Pac.  627. 

As  to  eHect  of  giviag  stay-bond,  see, 
post,    9  946   and   note.  ^ 

As  to  liability  of  sureties  on  appeal- 
bonds,  see  note  38  Am.  St.  Rep.  702. 

As  to  liability  of  sureties  on  defective 
undertakings,  on  appeal,  see  note  67  Am. 
St.  Rep.  197. 

78.  Same— Attorney  for  appellant. — Dis- 
missal of  appeal  will  not  be  granted  be- 
cause one  of  attorneys  for  appellant  be- 
came surety  on  undertaking  on  appeal  in 
violation  of  rule  of  superior  court. — De 
Jarnatt  v.  Marquez.  127  Cal.  558,  560,  78 
Am.  St.  Rep.  90,  60  Pac.  45. 

79.  Same — Surety  company. — Act  of  1885, 
p.  114,  providing  that  surety  company  alone 
may  be  sole  and  sufficient  surety  on  under- 
taking on  appeal,  held  unconstitutional  as 
an  attempt  to  amend  this  section  by  special 
act. — Cramer  v.  Tittle.  2  Cal.  Unrep.  715,  11 
Pac.   852. 

80.  rndertaking  for  stay  of  proceedings 
under  Judgment  —  Rntlrcly  distinct  from 
bond  for  three  hundred  dollars  to  cover 
costs  on  appeal,  and  fact  that  It  Is  found 
in  same  paper  with  latter  does  not  change 
its   character   as   separate  and  Independent 
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undertaking:. — Corcoran  v.  Desmond,  71  Cal. 
100,   104,  11   Pac.   815. 

A*  to  stay  of  proceedlnsn  by  undertaking 
flled  In  accordance  with  thla  aectlon*  see, 
post.    9  949  and  note. 

A*  to  the  aufHclency  of  nndertaklns  to 
atay  execntlon,  see  9  '42,  this  note. 

81.  Same — Liability  of  snretlea — Coat*. — 

In  a  case  where  a  court  enters  a  judgment 
agralnst  the  sureties  upon  an  undertaking 
^iven  to  stay  the  execution  of  a  Judgrment 
pending*  an  appeal,  the  trial  court  has  no 
Jurisdiction,  in  determining:  the  amount  of 
the  Judgrment,  to  take  into  consideration 
>costs  which  had  been  awarded  to  the  ap- 
pellant on  two  former  appeals,  where  It  is 
shown  that  proceedingrs  to  collect  such 
former  awards  had  been  taken  and  were 
involved  in  another  appeal  not  yet  deter- 
mined.— Dean  v.  Hawes,  32  Cal.  App.  677, 
163  Pac.  1038. 

As  to  atay  of  proceedlnirs  In  lovrer  covrt* 

see,  post,  9  949  and  note. 

82.  Waiver  of  Insufllclency. — Stipulation 
that  an  undertaking  in  due  form  has  been 


properly  made  and  filed,  etc.,  made  after 
time  before  another  undertaking  had  ex- 
pired, will  estop  respondent  from  claiming:, 
after  time  for  filing  another  undertaking 
has  expired,  that  undertaking  on  appeal  la 
insufflcient. — Estate  of  Marshall,  118  Cal. 
879,  380,  50  Pac.  540;  Springer  v.  Springer, 
126  Cal.  452,   468,  68  Pac   1060. 

83.  Signing  certificate  to  transcript  which 
stated  that  undertaking  in  due  form  was 
filed  within  time  allowed  by  law  waives 
insufilclency  of  undertaking. — Springer  v. 
Springer,  126  Cal.  452,  453,  58  Pac.  1060. 

84.  Joining  in  stipulation  extending  time 
within  which  to  file  points  and  authorities 
amounts  to  waiver  of  insufliclency  of  un- 
dertaking where  time  within  which  to  ap- 
peal had  not  expired  when  such  stipulation 
was  made  but  not  where  time  within  which 
to  appeal  had  expired. — Gardiner  v.  Cali- 
fornia G.  I.  Co.,  129  Cal.  528,  529,  62  Pac.  110. 

As  to  neceaslty  of  nndertaklns,  see,  ante. 
9  940  and  note. 

As    to    time    for   flilns    andertaklns»    see* 

ante,  9  940  and  note. 


§043.  APPEAL  FROM  A  JUDGMENT  FOB  DELIVEBY  OF  DOOU- 
UENTS.  If  the  judgment  or  order  appealed  from  direct  the  assignment  or 
delivery  of  documents  or  personal  property,  the  execution  of  the  judgment  or 
order  can  not  be  stayed  by  appeal,  unless  the  things  required  to  be  assigned  or 
delivered  be  placed  in  the  custody  of  such  officer  or  receiver  as  the  court  may 
appoint,  or  unless  an  undertaking  be  entered  into  on  the  part  of  the  appellant, 
with  at  least  two  sureties ;  and  in  such  amount  as  the  court,  or  a  judge  thereof, 
may  direct,  to  the  effect  that  the  appellant  will  obey  the  order  of  the  appellate 
court  upon  the  appeal.  If  the  judgment  or  order  appealed  from  appoint  a 
receiver,  the  execution  of  the  judgment  or  order  can  not  be  stayed  by  appeal, 
unless  a  written  undertaking  be  executed  on  the  part  of  the  appellant,  with 
two  or  more  sureties,  to  the  effect  that  if  such  judgment  or  order  be  affirmed 
or  the  appeal  dismissed,  the  appellant  will  pay  all  damages  which  the  respond- 
ent may  sustain  by  reason  of  such  stay,  not  exceeding  an  amount  to  be  fixed 
by  the  judge  of  the  court  by  which  the  judgment  was  rendered  or  order  made, 
which  amount  must  be  specified  in  the  undertaking.  If  the  judgment  or  order 
appealed  from  direct  the  sale  of  personal  property  upon  the  foreclosure  of  a 
mortgage  thereon,  the  execution  of  the  judgment  or  order  can  not  be  stayed 
on  appeal,  unless  an  undertaking?:  be  entered  into  on  the  part  of  the  appellant, 
with  at  least  two  sureties,  in  su(  h  amount  as  the  court,  or  the  judge  thereof, 
may  direct,  to  the  effect  that  the  appellant  will,  on  demand,  deliver  the  mort- 
gaged property  to  the  proper  officer  if  the  judgment  be  affirmed,  or  in  default 
of  such  delivery  that  the  appellant  and  sureties  will,  on  demand,  pay  to  th« 
proper  officer  the  full  value  of  such  property  at  the  date  of  the  appeal. 

History:  Enacted  March  11,  1872,  re-enactment  of  §350  Practice 
Act;  amendment  approved  March  3,  1880.  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  6;  March  3,  1897,  Stats,  and  Amdts.  1897,  p.  56. 
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JTJDGMENT  FOB  DELIVEEY  OF  DOCU- 
MENTS. 

1,  2.  Construetion  of  section — As  to  applica- 
tion. 

3.  Same^To  apply  only  to  appellants  who 

are  required  to  perform  directions  of 
judgment. 

4.  Same — To  apply  to  cases  where  appellant 

has   money   or  other  property  in  his 
possession. 

5.  Same — Belates  only  to  case  where  appeal 

has  been  taken. 

6.  Decree  authorizing  sale  of  pledged  prop- 

erty. 

7.  Decree  of  partition. 

8.  Judgment  deciding  ownership  ot  ruuu  lu 

possession  of  court. 

y.  Judgment  declaring  liens  to  be  enforced 
to  be  ''plaintiff's  mortgage  and  lien" 
and  ''intervener's  mortgage  and  lien." 

10.  Judgment  in  replevin. 

11.  Judgment  of  foreclosure. 

12.  Judgment  referred  to  in  this  section. 

13.  Money   is   not  included  within   personal 

property. 

14.  Money  which  is  a  special  fund. 

15.  Order  appointing  administrator. 

16.  Order  directing  insolvent  to  turn  over  to 

receiver   goods,   wares,   and   merchan- 
dise. 

17.  Order  directing  payment  of  money  for 

family  allowance. 

18.  Boad-improvement   bonds  —  Property   in 

controversy — Mandamus. 

See,  ante,   |  986  and  note. 

Jk»  to  effeet  of  boad  to  stay  proccedlnirst 
see,  post,  S  946  and  note. 

Jkm  to  protection  of  property  In  handa  of 
receiver  peadlair  appeal,  see  note  11  L.  R.  A. 
481. 

1«  Coaatractlon  of  seetfon— A*  to  appll- 
mmttou. — This  section  does  not  apply  to  a 
Judgment  for  sale  upon  the  foreclosure  of 
a  pledsre.  —  Southern  Pac.  Co.  v.  Superior 
Court.  167  Cal.  250.  139  Pac.  69. 

2.  An  order  of  the  court  requiring  the 
sherlll  to  take  Into  his  possession  and  de- 
liver to  the  petitioner  certain  personal 
property  and  documents  is  not  stayed  by 
the  mere  fact  of  perfectingr  an  appeal  under 
the  alternative  method  without  erivins:  the 
stay-bond  provided  herein. — Bailey  v.  Supe- 
rior Court,  81  Cal.  App.  78,  159  Pac.  990. 

Sm  Same— To  apply  only  to  appellants 
i^lio  are  required  to  perform  dlreetlona  of 
$m^mmk^nt  or  order  appealed  from. — Born  v. 
Horstmann.  80  Cal.  452,  453.  5  L.  R.  A.  577. 
tt  Pac.  169,  338;  Pennle  v.  Superior  Court, 
t9  Cal.  ?1,  32.  26  Pac.  617;  Estate  of  Woods, 
94    Cal.   666.   567.   29  Pac.   1108. 

4»  Same— To  apply  to  caMea  inrhere  np- 
pellaat  haa  aioaey  or  other  property  In  bis 
paewflaa  which  has  been  adju  rifled  by 
l<r«rer    court    to    belong    to    respondent,    or 


where  appellant  has  been  directed  to  do 
some  act  for  benefit  of  respondent,  and 
where  it  would  be  unjust  to  allow  appellant 
to  retain  possession  of  property  without 
securing  respondent  by  bond. — Rohrbacher 
V.  Superior  Court,  144  Cal.  681.  633,  78 
Pac.  22. 

5.  Same— Relates  only  to  ease  where  ap- 
peal has  been  taken  and  has  only  to  do 
with  matter  of  staying:  execution  after  ap- 
peal, and  hence  where  in  petition  for  man" 
date  to  compel  f\xing  of  amount  of  stay- 
bond  there  is  no  affirmation  that  appeal  had 
been  taken  from  order  appointing-  receiver, 
but  merely  that  petitioner  was  desirous  of 
appealingr  from  such  order,  writ  will  not 
issue. — De  Leonis  ▼.  York.  140  Cal.  388, 
334,  73  Pac.  1068. 

6.  Decree  aathorlslnir  sale  of  pledged 
property  on  foreclosure  of  pledge  Is  not 
within  this  section,  since  pledged  property 
was  in  possession  of  plaintiff,  and  no  de- 
livery was  required.  —  Rohrbacher  ▼.  Su- 
perior Court,  144  Cal.  631,  632,  638,  76 
Pac.  22. 

7.  Decree  of  partition  is  not  stayed  by 
bond  under  this  section. — Born  v.  Horst- 
mann, 80  Cal.  452,  453.  5  L.  R.  A.  577.  22 
Pac.   169,   388. 

8.  Jndvment  deddlnir  ownership  of  fnnd 
In  possession  of  conrt  does  not  require  stay- 
bond  as  provided  by  this  section. — McCal- 
lion  V.  Hibernla  Sav.  ft  L.  Soc.,  98  Cal.  442. 
445,  83  Pac.   329. 

9.  Jndsment  dedarlnir  Hens  to  be  en- 
forced to  be  ^'plalntllTs  mortsa^e  and  Hen** 
and  '^Intervener's   mortsaffe  and   Hen,"  and 

that  "such  mortgrages  and  liens  are  ones 
described  in  complaint,"  is  within  this  sec- 
tion and  judgment  can  not  be  stayed  with- 
out stay-bond;  three-hundred-dollar  bond 
does  not  warrant  supersedeas. — Telle  v. 
Heydenfeldt,   138   Cal.   66,   57,    70   Pac.   1013. 

10.  Judgment  In  replevin  requires  stay- 
bond  on  appeal,  though  redelivery  bond  had 
been  given  in  such  action,  and  hence  super- 
sedeas will  not  be  Issued  where  no  such 
bond  was  given  as  is  required  by  this  sec- 
tion.— Swasey  v.  Adair.  88  Cal.  203,  206.  26 
Pac.  83. 

11.  Judgment  of  foreclosvre  for  certain 
sum  directing  sale  of  steamship,  apparel, 
and  furniture,  and  out  of  proceeds  pay- 
ment of  judgment  to  plaintiff,  is  not  judg- 
ment directing  assignment  or  delivery  of 
document  or  personal  property,  or  judg- 
ment directing  sale  of  personal  property  on 
foreclosure  of  mortgage. — Olsen  v.  Birch,  1 
Cal.  App.  99,  81  Pac.  656,  657. 

12.  Jndirment  referred  to  In  this  section 

is  decree  passing  on  matter  directly  in- 
volved in  litigation.  In  all  other  cases  pro- 
ceedings are  held  in  abeyance  by  virtue  of 
statute  itself. — McCallion  v.  Hibernla  Sav. 
&  L.  Soc.  98  Cal.  442.  446,  33  Pac.  329. 

13.  Money  Is  not  Inclnded  within  per« 
sonnl  pr«»perty  spoken  of  under  this  section, 
and  hence  It  does  not  apply  to  appeal  taken 
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by  legatee  from  decree  of  difltrlbutlon, 
thou£rh  decree  distributes  certain  moneys. — 
In  re  Schedel,  69  Cal.  241.   243.  10  Pac.  334. 

14.  Honey  whieh  is  a  apeclal  fvad,  capa- 
ble of  identification,  answers  to  term  of  per- 
sonal property  as  given  in  this  section. — 
McCallion  v.  Hibernia  Sav.  &  L.  Soc.  98 
Cal.  442.  445.  33  Pac.  329.  Distingruishingr: 
Estate  of  Schedel.  69  Cal.  241,  10  Pac.  334. 

15.  Order     appointing     admlnliitrator     is 

stayed  by  undertalcing  under  section  941, 
ante. — Estate  of  Woods.  94  Cal.  666.  667.  29 
Pac.   1108. 

16.  Order  directing  insolvent  to  tnm 
over  to  receiver  soodii,  ^rareii,  and  merchan- 
dlse  or  its  avails  must  be  stayed  by  com- 
pliance with  this  section,  and  hence  under- 
takings for  costs  on  appeal  will  not  stay 
such  order. — Ex  parte  Clancy.  90  Cal.  553. 
555.   27   Pac.   411. 

17.  Order  directing  payment  of  money 
for  family   allo^rance   is   not   stayed   under 


this   section. — Pennie  v.  Superior  Court,   S9 
Cal.  81.  32,  88.  26  Pac.  617. 

18.  Road-Improvement  bonds  —  Property 
In  controversy— Slandnmns. — In  a  proceed- 
ings in  mandamus  to  compel  a  county 
treasurer  to  deliver  to  the  petitioner  cer- 
tain road-improvement  bonds  which  he 
claimed  to  be  his  property,  and  a  Judgrnient 
awarding  a  part  of  the  bonds  to  certain 
interveners,  and  thereafter,  pursuant  to  an 
order  of  the  court,  all  of  the  bonds  were 
delivered  by  the  treasurer  to  the  county 
clerk  to  hold  until  the  final  determination 
of  the  action  on  an  appeal  from  the  Judg- 
ment, it  was  held  that  a  writ  of  mandate 
will  not  lie  to  compel  the  court  to  make 
an  order  commanding  the  county  clerk  to 
deliver  to  the  petitioner  the  portion  of 
the  bonds  not  Included  in  those  claime<l 
by  the  interveners,  under  the  provisions  of' 
the  above  section. — Oswald  v.  Sloane,  39 
Cal.   App.   192,   178   Pac.  312. 


§  944.  APPEAL  FROM  A  JUDGMENT  DIRECTINO  THE  EZECUTION 
OF  A  OONVETANCE,  ETC.  If  the  judgment  or  order  appealed  from,  direct 
the  execution  of  a  conveyance  or  other  instrument,  the  execution  of  the  judg- 
ment or  order  can  not  be  stayed  by  the  appeal  until  the  instrument  is  executed 
and  deposited  with  the  clerk  with  whom  the  judgment  or  order  is  entered,  to 
abide  the  judgment  of  the  appellate  court. 

History:     Eiiiaeted  March  11,  1872,  re-enactment  of  §  851  Practice  Act 


EXECUTION  OF  CONVEYANCE 
DIRECTED. 

1.  Construction  of  section — As  to  application. 

2.  Instrument  nullity  upon  reversal. 

3.  Judgment  referred  to  in  this  section. 
See,  ante.  9  936  and  note. 

1.  GOBStructlon  of  aeetlon— As  to  appli- 
cation,— Construed  to  apply  to  appellants 
who  are  required  to  perform  directions  of 
Judirment  or  order  appealed  from. — Estate 
of  Schedel.  69  Cal.  241,  243,  10  Pac.  384; 
Born  V.  Horstmann,  80  Cal.  452,  453,  5 
I..  R.  A.  577,  22  Pac.  169,  838:  Pennie  v. 
Superior  Court,   89  Cal.  81,  32,   26  Pac.   617; 


Estate  of  Woods.  94  Cal.  566.  567,  29  Pac. 
1108. 

2.     Instrameat    aaUltr    upon    reversal. — 

Where  the  defendant  in  an  action  to  en- 
force a  trust  erives  a  deed  to  stay  execution 
of  the  Judgrment  rendered  against  him  and 
deposits  it  with  the  clerk  of  the  court  pur- 
suant to  above  section,  the  deed  becomes 
a  nullity  in  the  hands  of  the  clerk  upon 
the  reversal  of  the  judgment.  —  United 
States  Oil  &  Land  Co.  v.  Bell.  219  Fed.  785. 

8.     Jadvment  referred  to   la   this  aeetloa 

Is  decree  passing  on  matter  directly  in- 
volved in  litigation.  In  all  other  cases  pro« 
ceedings  are  held  in  abeyance  by  virtue  of 
statute  itself. — McCallion  v.  Hibernia  Sav. 
&  L.  Soc.  98  Cal.  442.  445,  38  Pac.  829. 


§  046.    TTNDEBTAKINO  ON  APPEAL  CONOEBNINO  REAL  PBOPEBTT. 

If  the  judgment  or  order  appealed  from,  direct  the  sale  or  delivery  of  pos- 
session of  real  property,  the  execution  of  the  same  can  not  be  stayed,  unless 
a  written  undertaking  be  executed  on  the  part  of  the  appellant,  with  two  or 
more  sureties,  to  the  effect  that  during  the  possession  of  such  property  by  the 
appellant,  he  will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  r  at  if  the  judgment  be  affirmed,  or  the  appeal  dismissed,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the  time  of  the  appeal 
until  the  delivery  of  possession  thereof,  pursuant  to  the  judgment  or  order, 
not  exceeding  the  sum  to  be  fixed  by  the  judge  of  the  court  by  which  the  judg- 
ment was  rendered  or  order  made,  and  which  must  be  specified  in  the  under- 
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taking.  When  the  judgment  is  f6r  the  sale  of  mortgaged  premises,  and  the 
payment  of  a  deficiency  arising  upon  the  sale,  the  undertaking  must  also  pro- 
vide for  the  payment  of  such  deficiency. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  352  Practice  Act. 


JUDGMENT  CONCERNING  REAL  PROP- 
ERTY—UNDERTAKING ON  APPEAL. 

1.  Construction  of  section — Applies  to  ap- 

pellants required  to  perform. 

2.  Same — Controls  where  judgment  directs 

sale  of  real  property. 

Zf  4.  Same  —  Undertaking  provided   for  in 
above  section  applies  only. 

5.  Decree  of  foreclosure  directing  sale. 

6.  Same — Appeal  from  decree — ^Does  not 

stay  proceedings. 

7, 8.  Same — Writ  of  assistance  may  issue. 

9.  Same  —  Same  —  Requisites    to    obtain 
writ. 

10.  Same — Same — Same — Affidavit. 

11- 14.  Effect  of  and  liability  on. 

15.  Fraudulent  conveyance — Judgment  di- 

recting delivery  of  real  property — 
Stay  of  execution  —  Abstract  ques- 
tion. 

16.  Judgment  directing  sale  of  real  prop- 

erty— To  pay  money-judgment  in  ac- 
tion by  vendee  jagainst  his  vendor. 

17.  Same — Supersedeas — Absence  of  bond. 

18.  Judgment  directing  the  sale  of  a  steam- 

ship. 

19,20.  Same — Section  applicable  to  judgment 
which  directs  payment  by  defendant 
of  specific  amount  of  money. 

21, 22.  Judgment  foreclosing  mechanics '  lien — 
Is  not  properly  stayed  by  under- 
taking. 

23.  Judgment  in  unlawful  detainer. 

24.  Order  requiring  plaintiff,  in  condem- 

nation proceedings,  to  pay  coinpen- 
sation. 

25.  Stay  of  proceedings — Affidavits  on  ap- 

plication for. 

26.  Same — Where  judgment  has  been  exe- 

cuted before  application  for  stay. 

27.  Undertaking  —  As    to    provision    for, 

generally. 

28,29.  Same — Authority  to  Ax  the  amount  of 
bond. 

30.  Same — ^Duty  of  court  to  fix  amount  of 

undertaking. 

31.  Same — Execution  of  judgment  by  issu- 

ance of  writ  of  possession. 

32.  Same — On  application   for   mandamus 

to  compel  court  to  fix  amount. 

33.  Same  —  Order  fixing  amount  may  be 

made  ex  parte. 

34.  Same — Order  fixing  amount  need  not 

name  separately  amounts  for  waste, 
occupation,  and  deficiency. 

35.  Same — Sufficiency  of  —  Erroneous  de- 

scription of  property. 


36.  Same  —  Same  —  Some  of  sureties  on 
stay-bond  on  it  twice  for  different 
sums. 

37,38.  Same — Sureties,  liability  on. 

39.  Same  —  Same  —  Partial  affirmance  of 

judgment. 

40.  Undertaking    on    appeal    from    decree 

foreclosing  mortgage. 

41.  Undertaking  for  payment  of  deficiency. 

42-  44.  Same  —  Appellant,  though  not  mort- 
gageor,  must  execute. 

45.  Same — Same — A   contrary  impression. 

46.  Same  —  Judgment  directing  defendant 

to  pay  certain  notes  and  in  default 
thereof  directing  sale  of  certain 
property. 

47.  Same  —  Judgment    declaring    lien    of 

mortgage  subordinate  to  mechanics' 
lien. 

48.  Same  —  Judgment   in  partnership  ac- 

counting. 

49.  Same  —  Undertaking  against  commis- 

sion of  waste. 

50,51.  Same  —  Same  —  Judge  of  court  fixes 
amount  of  undertaking. 

62.  Same — Waiver  of  provision  for  pay- 
ment of  deficiency. 

53.  Undertaking  on  appeal — ^From  decree 

and  order  of  sale  to  satisfy  lien 
other  than  mortgage-lien. 

54.  Same — Same  —  Any  further  provision 

in  such  an  undertaking. 

55.  Undertaking  for  costs  only. 

56.  Undertaking  for  use  and  occupation. 

57.  Same — Where  such  appellant  dies  pend- 

ing appeal. 

58.  Undertaking  on  appeal  —  From  judg- 

ment directing  delivery  of  possession 
of  real  property. 

59,60.  Same — Same  —  Where  mortgagee  ob- 
tained a  judgment  foreclosing  a 
mortgage  against  a  mortgageor  in 
possession. 

61.  Same — Provision  applies  to  judgment 

for  possession. 

62.  Undertaking  on  appeal  —  From  judg- 

ment directing  sale  of  real  property 
merely. 

SeSp  ante,  |  936  and  note. 

1.  CoantractioB  of  •e«tloa  —  Applies  to 
appellants  required  to  perform  conditions 
of  Judgrment  or  order  appealed  from. — . 
Estate  of  Schedel,  69  Cal.  241,  243.  10  Pac. 
334;  Born  v.  Horstmann,  80  Cal.  452,  463. 
6  L.  R.  A.  577,  22  Pac.  169,  338;  Pennie  v. 
Superior  Court.  89  Cal.  81,  32,  33,  26  Par! 
617;  Estate  of  Woods,  94  Cal.  566.  667,  29 
Pac.  1108;  FoBter  v.  Superior  Court,  116  Cal 
279,  282.  47  Pac.  68. 
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2.  Same— CoatroU  wbcr«  Jndsment  di- 
rect* sale  of  real  property  and  defendant  Is 
liable  only  In  case  of  deficiency  In  proceeds 
of  such  sale,  and  hence  controls  where  judg- 
ment directing:  defendant  to  pay  certain 
sum  within  certain  time,  or  In  default 
thereof  certain  real  estate  should  be  sold 
by  commissioner,  and  out  of  proceeds  such 
sum  should  be  paid,  and  If  proceeds  were 
Insufficient,  deficiency  Judgment  should  be 
docketed  aerainst  defendant,  and  execution 
Issued  therefor. — Krellng  v.  Krellng:,  116 
Cal.  468,  461.  48  Pac.  383. 

8.  Same*— IJadertaklas  provided  for  la 
above  aeetlon  applies  only  to  appellant  who 
Is  in  possession,  but  word  "possession" 
must  be  held  to  apply  to  any  person  who 
is  actually  residing:  on  premises  and  to  In- 
clude persons  In  subordination  to  whom 
property  is  held,  and  they  can  not  procure 
stay  of  proceedings  without  required  un- 
dertaking on  ground  that  another  is  In 
actual  possession  of  property  if  such  other 
holds  in  subordination  to  them. — McMillan 
V.  Hayward,  84  Cal.  86,  87.  24  Pac.   151. 

4.  Compare  I  Root  v.  Bryant,  64  Cal.  82, 
where  It  seems  to  have  been  in  effect  held 
that  the  undertaking  required  applies  only 
to  persons  In  possession  and  that  a  party 
out  of  possession  is  not  required  to  give  an 
undertaking. 

5.  Decree    of    foreeloaare    direetlas    sale 

of  mortgaged  premises,  and  payment  of  de- 
ficiency arising  on  sale,  must  be  stayed  by 
bond  as  provided  In  this  section. — Boob  v. 
Hall,  106  Cal.  413,  415,  88  Pac.  977. 

As  to  vadertaklag  oa  appeal  from  decree 
forecloslag  mortsaffe,  see  par.  40.  this  note. 

e.  Same— Appeal  from  deeree-^Does  aot 
stay  proceedlBffs* — In  a  case  in  which  a 
deed  of  trust  is  by  stipulation  converted 
into  and  foreclosed  as  a  mortgage,  an  ap- 
peal taken  by  the  trustor  from  the  decree 
of  foreclosure,  he  being  in  the  possession  of 
the  property,  does  not  stay  proceedings  un- 
less a  written  undertaking  is  executed  and 
filed  as  provided  in  the  above  section. — 
Clemens  v.  Gregg,  84  Cal.  App.  245,  167  Pac. 
294,  following  the  doctrine  in  Bank  of 
Woodland  v.  Stephens,  137  Cal.  468,  70  Pac. 
293. 

7.  Same— Writ  of  aaslstaace  may  Issue  to 
recover  possession  of  land  sold  at  fore- 
closure sale  unless  stay-bond  has  been  exe- 
cuted, as  required  by  this  section,  and 
hence  judgment-roll  is  admissible  In  evi- 
dence at  hearing  of  such  writ,  though  ap- 
peal has  been  taken  from  Judgment. — Cali- 
fornia M.  &  Sav.  Bank  v.  Graves,  129  Cal. 
649,  660,  62  Pac.  259.  See  Montgomery  v. 
Tutt,  11  Cal.  190. 

8.  DIstlMffalshlagi  Murray  ▼.  Green.  6f 
Cal.  863.  28  Pac.  118;  Naftzger  v.  Gregg,  99 
Cal.  83,  37  Am.  St.  Rep.  23,  33  Pac.  767; 
In  re  Blythe,  99  Cal.  472,  84  Pac.  108. 

0.  Same  —  Same  —  Reqalsltes  to  obtata 
writ,  as  against  the  parties  and  those  claim- 
ing with  notice  under  them  after  the  com- 
mencement of  the  action,  Is  to  furnish  to  the 


court  proper  evidence  of  a  presentation  of  a 
deed  to  them,  and  a  demand  of  possession, 
and  their  refusal  to  surrender  it. — Mont- 
gomery V.  Mlddlemiss.  21  Cal.  103,  81  Am. 
Dec.  146;  California  M.  &  S.  Bank  v.  Graves, 
129  Cal.  649,  651,  62  Pac.  259. 

10.  Same  —  Same  —  Same   — •   Afldavit.  — 

"Such  evidence,  we  think,  could  properl^r 
be  furnished  to  the  court  by  aflldavit."— 
California  M.  &  S.  Bank  v.  Graves,  129  *^^\. 
649,  651,  62  Pac.  259. 

11.  Rlfect  of  aad  llabtflty  on. — The  un- 
dertaking given  under  above  section  oper- 
ates as  a  permanent  stay  of  execution  pend- 
ing the  appeal. — Jameson  v.  Chanslor-Can- 
field  Midway  Oil  Co.,  173  Cal.  612,  160  P&c. 
1066. 

12.  Where  an  undertaking  has  been 
given  pursuant  to  this  section  to  stay  exe- 
cution pending  appeal  the  supreme  court 
has  no  inherent  or  statutory  power  to  re- 
quire further  security  as  a  condition  to  tlie 
maintenance  of  the  stay  of  execution  of 
the  Judgment. — Jameson  v.  Chanslor-Can- 
field  Midway  Oil  Co.,  173  Cal.  612,  160  Pa.c. 
1066. 

18. '  Where  an  appeal  is  taken  by  one 
person,  and  the  ynder taking  thereon  pur- 
ports on  its  face  to  be  given  on  an  appea.1 
taken  by  several  persons,  such  undertakings 
is  insufficient  to  support  the  appeal,  and  no 
recovery  can  be  had  against  the  sureties. — 
Fry  y.  Astorg,  29  Cal.  App.  740.  166  Pac.  878. 

14.  No  liability  Is  incurred  by  the  surety- 
on  an  undertaking  on  appeal  taken  by  one 
of  several  defendants,  where  the  undertalc- 
ing  recites  on  its  face  that  it  was  given 
as  security  on  an  appeal  taken  by  all  tlie 
defendants  in  the  action. — Fry  v.  Astorg, 
29  Cal.  App.  740,  166  Pac.  878. 


15.  Frandalent      eoa  veyaaee  —  Jvdi 
dlrectlag  delivery  of  real  property-- >St«y  mtt 
execatloB— Abstract  ^aestion. — In  an  action 

to  set  aside  a  conveyance  as  fraudulent  In 
respect  to  existing  creditors  and  judgrment 
for  plalntifl!  directing  delivery  of  the  real 
property,  from  which  an  appeal  has  been 
taken,  an  order  of  the  trial  court  stayinsr 
an  execution,  and  an  appeal  from  sucli 
order  upon  the  ground  that  the  form  of  the 
order  is  insufficient  under  the  requirements 
of  the  above  section,  after  the  appeal  from 
the  Judgment  has  been  affirmed  such  appeal 
from  the  order  presents  merely  an  abstract 
question  and  will  not  be  considered  by  the 
court. — Adams  v.  Prather,  176  Cal.  164,  167 
Pac.  867. 

16.  JadflTBieBt  dlreetlag  sale  of  real  prop. 
erty^To  pay  atoaey-JadvaieBt  la  action  Ibx 
vendee  against  his  vendor,  would  be  gov- 
erned by  this  section  were  It  not  that  de- 
fendant was  not  in  possession  and  there- 
fore no  bond  for  damages  by  waste  was 
required.  It  not  being  mortgage  foreclo- 
sure no  undertaking  for  payment  of  defi- 
ciency was  required,  and  hence  it  was  gov- 
erned by  section  949,  post. — Owen  v.  Po- 
mona L.  &  W.  Co.,  124  Cal.  831.  834,  67 
Pac.  71. 
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IT.  Same  — ?  8iip«Medea«  —  Ab«e|»ce  of 
tea«. — An  application  for  a  writ  of  super- 
sedeas pending:  in  appeal.  In  a  case  In 
which  the  Judgment  adjudged  a  vendor's 
lien  and  directed  sale  In  satisfaction 
thereof,  will  be  denied  where  the  trial 
Judge  refused  to  fix  the  amount  of  the  stay- 
bond  to  cover  waste  alone,  as  claimed  to  be 
sulUcient  by  the  appellant,  but  insisted  on 
including  therewith  an  amount  covering 
the  value  of  the  use  and  occupation  of  the 
premises,  for  the  reason  that  the  supreme 
court  has  no  jurisdiction  to  fix  the  amount 
for  which  the  bond  shall  be  given,  and 
there  can  be  no  supersedeas  in  the  absence 
of  a  bond  the  amount  of  which  is  fixed  In 
the  manner  prescribed  in  the  above  section. 
— Hinkel  v.  Crowson,  182  Cal.  68,  186  Pac. 
1042. 

18.  Jndsncnt  dtreciinff  the  ante  of  a 
■teamahlp,  apparel,  and  furniture  and  pay- 
ment of  Judgment  out  of  proceeds  does  not 
come  within  this  section,  as  to  stay  of  Judg- 
ment directing  payment  of  money. — Olsen 
v.  Birch,  1  Cal.  App.  99,  81  Pac.  656,  657. 
See  Central  L..  &  M.  Co.  v.  Center.  107  Cal. 
193.  40  Pac.  334;  Owen  v.  Pomona  Land 
Co.!  124  Cal.  831.  57  Pac.  71. 

10.  Same  — Section  applicable  to  Jndg- 
Mcnt  vrhich  directs  payment  by  defendant 
of  flpeclflc  amount  of  money,  and  which  can 
be  directly  enforced  by  a  writ  of  execution, 
but  haa  no  application  to  a  Judgment  which 
may  be  satisfied  in  either  of  two  or  more 
modes,  or  which  can  not  be  enforced 
against  the  defendant  until  after  plaintiff 
has  exhausted  another  remedy,  and  when 
he  is  liable  only  for  deficiency  in  the  pro- 
ceeds of  certain  property  which  is  pri- 
marily chargeable  therefor.  —  Kreling  v. 
Krellng,  116  Cal.  460,  48  Pac.  383. 

SO.     Followed    in    Olsen    v.    Birch.    1    Cal. 
App.   99,  81  Pac.   656,  657. 

21.  Jndsmeat       foreclosing       mechanics' 
Hen     Is   not   properly   stayed   by   nndertak- 

ins  as  required  by  this  section:  It  Is  gov- 
erned by  section  949,  post.— Central  L.  & 
M.  Co.  V.  Center,  107  Cal.  193,  198,  40  Pac. 
434.  See  Corcoran  v.  Desmond.  71  Cal.  100, 
102.  11   Pac.  816. 

22.  Judgment  directing  sale  of  premises 
In  foreclosure  of  mechanics'  lien,  with  di- 
rections to  pay  Hen  in  full  and  out  of  sur- 
plus pay  subordinate  lien  on  property,  does 
not  come  within  this  section,  and  hence  un- 
dertaking on  appeal  for  damages  and  costs 
stays  proceedings.— Root  v.  Bryant,  54  Cal. 
182,  184.  See  Central  L.  &  M.  Co.  v.  Center, 
107^  Cal.  198,   198,  40  Pac   334. 

23.  Jn«sment  In  nnlawfol  detainer 
which  directs  delivery  of  possession  of  real 
proporty  can  not  be  stayed  unless  stay- 
bond  Is  «lven  as  provided  by  this  section, 
and  hence  appeal  from  order  after  final 
Judgment  vacating  order  for  satisfaction  of 
Judgment  does  not  warrant  supersedeas. — 
Bateman  v.  Superior  Court,  139  Cal.  141,  143. 
72    Pac.   922. 


24.  Order  reqnirlns  plalntlS,  In  cwi- 
demnatlon  proceedlnga.  to  pay  compensm^ 
tlon  In  case  where  it  had  entered  into  pos- 
session of  premises  may  be  stayed  under 
this  section.— Neale  v.  Superior  Court,  77 
Cal.  28,  29.  18  Pac.  790. 

26.  Stay  of  proceedings  —  A IHdnv Its  on 
application  for  stay  must,  in  mortgage  fore- 
closure, on  ground  that  appellants  were  not 
in  possession,  go  further  than  merely  state 
such  fact;  they  must  show  that  some  one 
else  is  in  possession  adverse  to  them. — 
McMillan  v.  Hayward.  84  Cal.  85,  88,  24  Pac. 
151. 

26.  Same  —  Where  Jndgment  has  been 
executed  before  application  for  stay  of 
proceedings  by  supersedeas,  motion  will  be 
denied. — Hoppe  v.  Hoppe,  99  Cal.  536,  538, 
34  Pac.  222. 

27.  Undertaking — As  to  provision  for, 
generally. — The  present  section  of  the  code, 
like  the  section  of  the  Practice  Act,  Is 
double,  providing  for  two  distinct  under- 
takings upon  two  kinds  of  Judgments; 
namely,  one  directing  sale  of  real  property, 
and  the  other  directing  delivery  of  posses- 
sion of  real  property. — Englund  v.  Lewis, 
26  Cal.   337,   354. 

28.  ff.uke — Authority  to  fix  the  amount 
of  bond  in  all  three  matters  mentioned  in 
section,  viz.,  waste  use  and  occupation  and 
deficiency,  is  given  trial  Judge  by  this  sec- 
tion, and  hence  undertaking  In  sum  fixed 
by  Judge,  Is  sufficient  to  stay  all  proceed- 
ings.—Boob  V.  Hall,  105  Cal.  413.  415,  38 
Pac.   977. 

29.  Provision  requiring  Judge  to  fix 
amount  of  undertaking  against  waste  is 
distinct  from  clause  requiring  that  under- 
taking must  also  provide  for  payment  of 
deficiency,  and  authority  of  Judge  to  fix 
penalty  of  undertaking  is  limited  to  object 
named  in  clause  in  which  it  is  granted. — 
Gutzeit  V.  Pennie,  97  Cal.  484,  488.  32  Pac. 
684. 

80.  Same— Duty  of  court  to  ftx  amount 
of  undertaking  to  stay  operation  of  writ 
of  possession  pending  appeal  from  order 
denying  motion  to  vacate  order  modifying 
order  for  such  writ  of  possession  arises 
from  right  to  appeal  therefrom. — Green  v. 
Hebbard,  95  Cal.  39,  41,  SO  Pac.  202. 

31.  Same  —  ESxecntlon  of  Jndgment  by 
Issuance  of  vrrit  of  possession  and  delivery 
of  possession  to  respondent  can  not  be  con- 
sidered by  court  on  application  to  fix 
amount  of  undertaking  for  commission  of 
waste  on  appeal  from  Judgment  directing 
delivery  of  possession.  —  Gutierrez  v.  Heb- 
bard,  104  Cal.  103,   104,  105,  37  Pac.  749. 

82.  Same— On  application  for  mandamus 
to  compel  court  to  flx  amount  of  undertak- 
ing necessary  to  stay  operation  of  writ  of 
possession  under  this  section,  whether 
court  was  right  or  wrong  in  its  ruling  on 
motion  to  vacate  or  modify  order  for  Issu- 
ance of  writ  of  possession  will  not  be  con- 
sidered.—Green  V.  Hebbard,  96  Cal.  38,  41, 
30  Pac.  202. 
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33.  Same— Order  flxins  amoant  aiay  be 
made  ex  parte  without  notice,  thougrh  safer 
practice  would  be  to  erive  respondent  oppor- 
tunity to  be  heard. — Hubbard  v.  University 
Bank.  120  Cal.  682.  683.  62  Pac.  1070. 

34.  Saaie-^Order  flziMs  amoant  need  mot 
name  separately  amonnta  for  vraate,  oeca- 
pation,  and  deflelency.  —  It  is  sufficient  to 
name  whole  amount  which  would  be  neces- 
sary to  meet  requirements,  although  under- 
taking itself  must  contain  covenants  for 
each  of  matters  covered  by  this  section. — 
Wheeler  v.  Karnes.  130  Cal.  618.  620.  63 
Pac.  62. 

35.  Same— Snfleleney  of— Erroneous  de- 
scription of  property. — Sureties  on  under- 
taking ftgrainst  commission  of  waste  in 
foreclosure  proceedings  are  not  liable  for 
waste  where  property  was  erroneously  de- 
scribed in  such  undertaking:,  thougrh  it  fol- 
lowed complaint  and  judgrment. — Ogrden  v. 
Davis,  116  Cal.  32.  86.  47  Pac.  72. 

36.  Saaae  —  Same  —  Some  of  anrettes  on 
stay-bond    on    It    twice    for    different    snms 

does  not  vitiate  it. — Wheeler  v.  Karnes.  180 
Cal.   618,  620.   63  Pac.   62. 

37.  Same<— Sureties,  liability  on.  —  Bond 
for  stay  of  execution  which  names  penal 
sum  of  two  thousand  dollars  and  recites 
that  this  sum  is  amount  fixed  by  Judgre, 
binds  sureties  equally  with  principal,  and 
It  need  not  be  proved  on  trial  that  penal 
amount  of  bond  to  cover  deficiency  was 
fixed  by  order  of  court. — Osden  v.  Davis, 
116  Cal.  82,  37.  47  Pac.  772. 

38.  Undertaking  In  sum  of  two  thousand 
dollars  whereby  sureties  promise  that  dur- 
ing possession  of  property  appellant  would 
not  commit  or  suffer  any  waste  and  that 
if  Judgment  was  affirmed  or  appeal  dis- 
missed they  would  pay  amount  of  any  de- 
ficiency upon  sale  binds  sureties  to  pay 
such  sum  to  make  good  deficiency,  and  fact 
that  plaintiff,  in  his  action  on  bond,  asked 
judgrment  for  greater  deficiency  than 
amount  of  such  bond  does  not  deprive  him 
of  right  to  recover  such  amount. — Ogden  v. 
DaVis,   116  Cal.  32,  87,  47  Pac.  772. 

38.  Same— Same  —  Partial  aflrmance  of 
Judgment  does  not  constitute  breach  of 
bond  given  under  this  section,  which  pro- 
vided that  if  Judgment  be  affirmed  or  ap- 
peal dismissed  sureties  will  pay  value  of 
use  and  occupation  of  property  from  time 
of  appeal  to  delivery  of  possession. — Hein- 
len  V.  Beans.  71  Cal.  295,  298.  12  Pac.  167. 

40.  Undertaking  on  appeal  front  decree 
foreclosing  mortgage  and  ordering  sale  of 
mortgaged  premises,  only  stays  sale  and 
secures  costs;  where  there  is  a  Judgment  in 
personam  against  the  defendant  in  addition 
to  the  decree  of  foreclosure  and  order  of 
sale,  the  lien  of  the  personal  Judgment  on 
the  property  of  the  Judgment-debtor,  in  the 
county  where  the  Judgment  is  docketed,  at- 
taches at  the  time  such  Judgment  is  dock- 
eted, and  expires  at  the  end  of  two  years 


from  the  date  of  such  docketing. — Englund 
V.  Lewis,    25   Cal.  837. 

See.  also,  pars.  6-10.  this  note. 

41.  Undertaking  for  paynaent  of  d«fl— 
eieney  on  appeal  from  Judgment  where  s&le 
of  real  property  is  directed  for  purpose  of 
satisfying  any  lien  other  than  mortsasre 
lien  is  not  required. — Englund  v.  Lewis,  25 
Cal.  337,  864;  Pacific  Mut.  L.  Ins.  Co.  v. 
Fisher  (Cal.  Oct.  26.  1893).  35  Pac.  77;  Krel- 
ing  ▼.  Kreling,  116  Cal.  458.  461,  48  Pac.  383. 

42.  Same— Appellant,  tkovgh  not  nsort- 
gageor*  mvst  exeente  undertaking  to  pay 
deficiency  in  action  for  foreclosure  of  mort- 
gage, though  he  may  not  be  in  possession. 
— Spence  v.  Scott.  95  Cal.  162,  163,  30  I*a.e. 
202. 

43.  Bond  to  stay  execution  pending  &p> 
peal  from  Judgment  foreclosing  mortgragre 
must  provide  for  payment  .of  any  deficiency. 
— Qutzeit  V.  Pennie.  97  Cal.  484.  486,  487, 
488,  32  Pac.  684. 

44.  Appellant  in  action  to  foreclose 
mortgage  must  furnish  bond  to  pay  defi- 
ciency Judgment,  whether  such  appellant  Is 
mortgageor  or  party  who  claims  mortgagred 
premises  and  desires  to  prevent  sale  and 
enjoy  property  during  pendency  of  appeal. 
— Jol^nson  y.  King.  91  Cal.  307.  309,  27  F»ac. 
644. 


4{(.     Same<— Same-— A   contrary  impreaaloa 

which  seems  to  have  heretofore  prevailed 
among  the  profession  is  erroneous. — John- 
son V.  King,  91  Cal.  807,  809.  27  Pac.  644. 

49.  Same  Jndgment  directing  defenAatiit 
to  pay  certain  notes  and  in  default  tlier«o# 
directing  sale  of  certain  property,  proceeds 
to  be  applied  to  payment  of  notes,  and  Judgr- 
ment against  defendant  for  any  deficiency 
does  not  require  undertaking  for  payment 
of  the  deficiency. — Kreling  v.  Kreling.  lis 
Cal.   458.   461,  48  Pac.  388. 

47.  Same  —  Judgment  declaring  Hen  of 
mortgage    subordinate    to    mechanica*    liest 

requires  no  undertaking  except  that  for 
costs;  provisions  as  to  waste  and  deficiency , 
if  introduced  into  the  undertaking,  will  t>e 
utterly  void. — Pacific  Mut.  L.  Ins.  Co.  ▼. 
Fisher  (Cal.  Oct.  26,  1893),  35  Pac.  77.  fol- 
lowing Painter  v.  Painter.  98  Cal.  62B.  €26. 
83  Pac.  483. 

See  pars.  53,  64.  this  note. 

48.  Same  Judgment  in  partnership  >»«. 
counting,  directing  sale  of  real  property  of 
partnership  for  satisfaction  of  lien  of  one 
partner  against  another,  does  not  require 
undertaking  to  pay  deficiency  in  order  tcv 
stay  its  execution,  since  such  lien  was  not 
created  by  mortgage,  and  it  is  only  in  such 
case  that  an  undertaking  to  pay  deficiency 
is  required. — Painter  v.  Painter,  98  Cal.  625, 
626,  33  Pac.  488.  See  Englund  v.  Lewis.  25 
Cal.    337,    354. 

48.  Same-^Undertaklng  against  commtn. 
sion  of  waste  as  provision  in  undertakins* 
to  stay  execution,  stating  that  it  is  given 
in  compliance  with  this  section,  does  not 
extend  its  effect  beyond  condition  for  whicU 
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It  was  executed,  and  hence  undertaking  to      was   entitled   to   receive   It,  under  the  law, 


Indemnify  affalnst  commission  of  waste 
will  not  obviate  necessity  of  provision  for 
payment  of  deficiency  remaining^  after  ap- 
propriating to  dischargre  of  mortgragre-lien 
the  amount  realized  on  the  sale. — Outzeit 
V.  Pennie,  97  Cal.  484,  488,  82  Pac.  584. 

SOw  Sabic— Same  ^  Jadflre  of  court  llxca 
AB^vnt  of  vndcrtaklns  on  appeal  in  all 
three  matters  mentioned  in  above  section, 
namely,  (1)  waste,  (2)  use  and  occupation, 
and  (8)  deficiency. — ^Boob  v.  Hall,  106  Cal. 
413,  416,  88  Pac.  977,  Harrison,  J.,  dissent- 
ing on  the  point  as  to  the  right  of  Judge  to 
fix  amount  of  bond  as  to  deficiency. 

61.  The  amount  of  the  undertaking 
against  waste  is  fixed  by  the  Judge,  and 
the  amount  of  the  undertaking  to  secure 
payment  of  deficiency,  must  be  such  as  to 
secure  payment  of  the  entire  deficiency, 
whatever  that  amount  of  such  deficiency 
may  prove  to  be. — Gutzeit  v.  Pennie,  97  Cal. 
484,  488,  82  Pac  684. 

B2«  Same— Waiver  of  provision  for  pay* 
■ie»t  of  defldeney.  —  Failure  to  object  to 
Bufllciency  of  undertaking  to  stay  execu- 
tion on  appeal  from  mortgage  foreclosure 
because  of  its  failure  to  provide  for  pay- 
ment of  any  deficiency,  does  not  waive 
right  of  respondent  to  enforcement  of  Judg- 
ment foreclosing  mortgage  because  of  such 
failure. — Gutzeit  v.  Pennie,  97  Cal.  484,  489, 
32  Pac  684. 


UnderCaklns  on  appeal^ From  de- 
and  order  of  sale  to  aatlsfy  Ilea  other 
■M>rtgage-llen  need  not  provide  for 
paynaent  of  any  deficiency  which  the  Judg- 
ment may  direct.  "To  this  extent  the  stat- 
ute discriminates  In  favor  of  mortgage  and 
against  other  liens." — Englund  v.  Lewis,  26 
Cal.   837,  864. 


Saate— -Saaic — Any  farther  provision 
tn  umeh  an  andertaklag,  not  being  required 
by  law,  will  be  utterly  void. — Englund  v. 
L^wls,   26  Cal.  387,  864. 

8S.  Undertaking  for  coats  only,  without 
provision  against  commission  of  waste,  is 
Insufficient  to  stay  proceedings  under  Judg- 
ment directing  receiver  to  sell  mortgaged 
premises. — ^Hoppe  v.  Hoppe,  99  Cal.  636,  637. 
34  Pac  222. 

89.     Undertaking  for  nae  and  occnpatlon 

of  property  from  time  of  appeal  until  de- 
livery of  possession  thereof,  operated  by 
virtue  of  statute  to  give  appellant  lease  of 
land  during  that  period  in  consideration  of 
obllfirations  contained  in  undertaking,  and 
w^hen  third  person  obtained  title  to  such 
property  he  took  it  subject  to  this  out- 
standing lease,  and  hence  Judgment  in  ac- 
tion by  such  subsequent  owner,  that  he  un- 
lawfully entered  into  possession  of  said 
land,  etc..  Is  unsupported  by  evidence. — 
8hepperd  v.  Tyler,  92  Cal.  552,  654,  28  Pac. 
<01. 

ST.  Same  — Where  anch  appellant  dies 
peMdlniT  appeal,  and  his  administrator  col- 
lects  ths  rent  during  the   period  decedent 


in  pursuance  of  such  undertaking,  and  the 
appeal  is  denied  or  Judgment  rendered 
against  appellant,  the  remedy  must  be 
sought  from  the  estate  of  decedent  in  the 
ordinary  mode  of  prosecuting  claims 
against  such  estate,  or  from  the  sureties  on 
the  undertaking;  the  administrator  incurs 
no  personal  liability  by  collecting  such  rent 
under  such  circumstances.  —  Shepperd  v. 
Tyler,  92  Cal.  662,  664,  28  Pac.  601. 

58.  Undertaking  on  appeal— >Prom  Jndg- 
mcnt  directing  delivery  of  posseaslon  of 
real  property  must  provide  against  waste, 
and  for  payment  of  value  of  use  and  occu- 
pation and  for  these  two  items  only  no 
security  for  deficiency  is  required  as  there 
can  be  no  deficiency  in  such  case. — Eng- 
lund V.  Lewis.  26  Cal.  337,  364;  Whitney  v. 
Allen.  21  Cal.  238. 


SP.  Same  Same— Where  mortgagee  olb- 
talned  a  lodgment  foreclosing  a  mortgage 
against  a  mortgageor  In  posseMilon,  from 
which  the  mortgageor  appealed,  and  to  per- 
fect the  appeal  and  stay  proceedings  gave 
an  undertaking  with  sureties,  conditioned, 
among  other  things,  that  if  the  Judgment 
should  be  afiftrmed,  the  mortgageor  would 
pay  the  plaintiff  the  value  of  the  use  and 
occupation  of  the  premises  pending  the 
hearing  and  determination  of  the  appeal. 
The  Judgment  having  been  afllrmed,  and 
no  sale  of  the  property  having  been  made, 
an  action  was  brought  against  the  sureties 
to  recover  the  value  of  the  use  and  occu- 
pation between  the  date  of  the  undertaking 
and  the  9-fflrmance  of  the  Judgment.  The 
court  held  that  the  undertaking,  in  refer- 
ence to  use  and  occupation,  was  not  re- 
quired by  the  statute,  and  the  sureties 
were,  therefore,  not  liable.  —  Whitney  v. 
Allen.   21  Cal.  288,   236. 

60.  The  court  say:  'The  Judgrment  was 
simply  a  Judgment  of  foreclosure,  giving  no 
right  to  the  possession  of  the  property,  or 
to  the  rents  and  profits,  or  to  the  value  of 
the  use  and  occupation.  The  right  to  pos- 
session was  contingent  upon  a  sale  and  the 
execution  of  a  deed;  but  the  act  [section 
362  Practice  Act,  of  which  the  above  sec- 
tion of  this  code  is  a  re-enactment]  pro- 
vides that  a  purchaser  from  the  time  of  the 
sale,  etc.,  shall  be  entitled  to  the  rents,  or 
the  value  of  the  use  and  occupation.  Until 
a  sale  has  been  made,  the  debtor  may  re- 
main in  possession  without  being  account- 
able either  for  rents  or  for  use  and  occu- 
pation, and  subject  to  no  liability  except 
that  he  may  be  restrained  from  the  com- 
mission of  waste.  The  legislature  could 
not  have  intended  that  in  case  of  an  appeal 
the  liability  of  the  debtor  should  be  in- 
creased, and  it  would  be  unreasonable  to 
suppose  that  the  intention  was  to  require 
an  undertaking  subjecting  the  sureties  to 
a  liability  greater  than  that  of  the  prin- 
cipal. Our  opinion  is  that  the  provision 
In  regard  to  use  and  occupation  must  be 
understood  as   referring   to   those   cases   in 
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which  the  creditor  is  entitled  to  the  value 
of  the  use,  and  that  an  undertakingr  to  pcy 
what  the  creditor  has  no  legral  right  to  is 
not  binding:  upon  the  sureties." — Whitney 
V.  Allen,  21  Cal.  233,  236. 

01.  Same— >Pro vision  applies  to  Jadsrment 
for  poascssion. — "The  above  section  includes 
orders  as  well  as  judgrments,  and  the  pro- 
vision In  question  [as  to  undertaking-  for 
rents  and  profits,  or  use  and  occupation] 
applies  more  particularly  to  Judgments  and 
orders  directing  a  delivery  of  possession." 
—Whitney  v.  Allen,  21  Cal.  233,  237. 


IJndertakiBS  oa  appeal— Frofli  Jndc- 
meat  directing  sale  of  real  property  merely 

needs  only  provide  security  against  waste, 
unless  such  sale  is  of  mortgaged  premises 
and  judgment  provides  for  deficiency,  in 
which  case  undertaking  must  provide  for 
payment  of  such  deficiency,  but  no  provi- 
sion need  be  inserted  for  payment  of  value 
of  use  and  occupation  of  premises  pending 
appeal,  for  the  obvious  reason  that  the 
Judgment  creditor  does  not  become  entitled 
to  value  of  the  use  and  occupation  until 
after  the  sale  has  been  made. — Englund  v. 
Lewis,  25  Cal.  337,  354. 


§  946.  RELEASE  OF  PROPERTY  TTNDER  LEVY,  ON  APPEAL.  When- 
ever  an  appeal  is  perfected,  as  provided  in  the  preceding  sections  of  this  chap- 
ter, it  stays  all  further  proceedings  in  the  court  below  upon  the  judgment  or 
order  appealed  from,  or  upon  the  matters  embraced  therein,  and  releases  from 
levy  property  which  has  been  levied  upon  under  execution  issued  upon  such 
judgment; 

[Exception  to  sufficiency  of  sureties.]  provided,  however,  said  property 
shall  not  be  released  from  the  levy,  if  the  respondent  excepts  to  the  suflSciency 
of  the  sureties  within  five  days  after  the  giving  of  the  undertaking  staying 
execution  until  such  sureties,  or  others,  justify  in  the  manner  prescribed  by 
law ;  but  the  court  below  may  proceed  upon  any  other  matter  embraced  in  the 
action  and  not  affected  by  the  order  appealed  from.  And  the  court  below  may 
in  its  discretion,  dispense  with  or  limit  the  security  required  by  this  chapter, 
when  the  appellant  is  an  executor,  administrator,  trustee,  or  other  person  act- 
ing in  another's  right. 

[Attachment  not  continued.]  An  appeal  does  not  continue  in  force  an  attach- 
ment, unless  an  undertaking  be  executed  and  filed  on  the  part  of  the  appellant 
by  at  least  two  sureties,  in  double  the  amount  of  the  debt  claimed  by  him,  that 
the  appellant  will  pay  all  costs  and  damages  which  the  respondent  may  sus- 
tain by  reason  of  the  attachment,  in  case  the  order  of  the  court  below  be 
sustained;  and  unless,  within  five  days  after  the  entry  of  the  order  appealed 
from,  such  appeal  be  perfected. 

History:  Original  section  relating  to  stay  of  proceedings  on  appeal, 
enacted  March  11,  1872,  founded  upon  9  353  Practice  Act;  amend- 
ment approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  337;  May  19, 
1913,  Stats,  and  Amdts.  1913,  p.  216.    In  effect  August  10,  1913. 

12.  Same — As  to   attachment-lien  being 
preserved  by  filing  bond  on  appeal 

13.  Bill    of    exceptions  —  Prepared    and 
settled  as  basis  of  motion. 

14.  Same — Settlement  and  filing. 

15.  Certification    of    transcript  —  Order 
forbidding. 

16, 17.  Construction  of  section — As  to  pur- 
pose. 

18, 19.  Same  —  Construed  to  stay  proceed- 
ings on  judgment  without  refer- 
ence to  insufficiency  of  sureties. 


RELEASE  OF  REAL  PROPERTY  UNDER 
LEVY— ON  APPEAL. 

1-  6.  Amendment    or    modification  —  Of 
judgment  or  order  appealed  from. 

7.  Appeal  in  claim   and   delivery — Su- 

persedeas bond. 

8.  Approval  of  undertaking  on  appeal. 

9.  Attachment  —  As    to    bond    given 

sheriff  to  prevent  levy  of — Not  de- 
stroyed or  affected  by  giving  of 
stay-bond. 

10.  Same — Appeal — Failure  to  give  bond 

to  continue  attachment. 

11.  Attachment-lien — As  to  necessity  of 

bond  to  preserve  on  appeal. 


2100 


20.  Same — Same — As  to  appeal  by  plain- 

tiff in  attachment. 

21.  Same — Same — ^When  appeal  affected. 
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22. 

23,  24. 
25,26. 

27. 

28. 

29. 

30. 

31-  34. 

33,  36. 

37,  38. 

39. 
40. 
41. 
42. 
43. 

44. 

45,  46. 

47. 

48. 
49. 
50. 
51. 

52. 
53. 
54. 
55. 

56. 
57. 

58. 

59. 
eO-62. 


63. 
66. 


67. 
68. 
69,  70. 
71. 
72. 
73- 


Corporate  charter  —  Judgment  de- 
cLaring  forfeiture. 

Divorce — Alimonj  pendente  lite. 

Same — Modification  of  decree. 

Discharge  of  bond  for  stay. 

Effect  of  appeal — Is  to  remove  sub- 
ject-matter of  adjudication  from 
jurisdiction  of  court. 

Same — Statutory. 

Same — ^When  stay  of  proceedings. 

Same — Same — Act  of  parties  in  pro- 
ceeding in  accordance  with  judg- 
ment. 

Eminent  domain — Appeal  by  defen- 
dant. 

Execution  of  judgment — As  to  gen- 
erally. 

Same — Lien  acquired  by  levy. 

Same — ^Leyy  released. 

Family  allowance — Order  to  .pay. 

Foreclosure-sale  after  appeaL 

Increase  of  amount  of  bond — In  gen- 
eral. 

Same — Failure  of  appellant  to  com- 
ply with  order. 

Injunction — Appeal  from  judgment 
awarding. 

Same — Dissolution  is  not  affected  by 
appeal. 

Same — Issuance  of  injunction. 

Same — Mandatory  injunction. 

Same — Motion  to  vacate  injunction. 

Same — Refusal  to  dissolve  temporary 
injunction. 

Same — Restrictive  injunction. 

Same — Trade-name. 

Same — ^Violation  of. 

Insolvency  —  Appeal  in  insolvency 
proceedings. 

Same — Functions  of  receiver. 
Same — Modification  of  order. 
Jud^ent    and   order   denying    new 
trial — Joint  appeal. 

Money  deposited  with  treasurer — No 
undertaking  required. 

New  trial — Action  on  motion  for 
new  trial  is  not  suspended  by  ap- 
peal from  judgment. 

Same — Appeal  from  judgment. 

Same — Stay  of  proceedings  on  judg- 
ment, 

Nonappealable  order. 

Order  dispensing  with  undertaking. 

Same — Administrator  on  appeal. 

Same — Auditor  of  county. 

Same — Board  of  education. 

Same — City  treasurer  of  City,  etc., 
of  San  Fianciseo. 


74.  Same — Judgment  need  not  have  been 

rendered  against  appellant  in  his 
representative  capacity. 

75.  Same — Must   be   made   within   time 

allowed  for  filing  bond. 

76.  Order  made  after  judgment. 

77.  Partial  distribution. 

78.  Passage  of  ordinance  in  accordance 

with  judgment. 

79.  Payment  of  money  into  court — Order 

directing. 

80, 81.  Premature  appeaL 

82.  Same — Affirmance  of  judgment  on. 

83.  Receiver  —  Appointment  after  judg- 

ment. 

84.  Same — Authority  after  stay. 

85.  Same — ^Discharge  of  receiver. 

86.  Same — Insolvency — Corporation. 

87.  Same — Same — ^Receiver. 

88.  Sale   before   appeal — Remedy. 

89-  93.  Setting  aside  or  vacating  judgment 
or  order. 

94.  Setting  aside  order  of  nonsuit  in  at- 
tachment—Lien not  revived. 

95;  96.  Special    administrator  —  Order    ap- 
pointing. 

97- 102.  Stay  pending  appeal. 

103.  Substitution  of  attorneys  of  record 

— After  appeal. 

104.  Supersedeas — As  to  generally. 
105;  106.  Same — Directed  to  lower  court. 

107.  Same — Ground  for  issuance. 

108.  Same  —  Injunction  —  Office   of,   not 

performed  by. 

109.  Same — Object  of  supersedeas. 

110.  Same—Pledge, 

111.  Same  —   Questions     considered  — 

Whether    appellant   is   party   ag- 
grieved. 

112-114.  Same  —  Writ    of  — Will    not   issue, 
when. 

115.  Unlawful  detainer — ^Undertaking  on 

appeal. 

116.  Writ  of  assistance — Proceedings  on 

order  for. 

See,  ante,  9  936  and  note. 

As  to  effect  of  appeal  and  rtyht  to  appeal 
OB   ladsment   mm   eonatltattni;   rca   Jadlcata. 

see  note  37  Am.  St.  Rep.  29. 

Aa   to   effect    of   appeal   oa   lla   peadeaa* 

see  note  56  Am.  St.  Rep.  875. 

As  to  aew  Ibond  oa  fallare  of  aaretlea  ta 
Jaatlf^,  see,  post,   {  948  and  note. 

As  to  poorer  of  coart  to  iMiae  aaperae- 
dean,  see  note  67  Am.  St.  Rep.  714. 

Aa  to  validity  of  Jadvaient  peadlas  ap- 
peal, see  note  78  Am.  Dec.  688. 

1.  Aateadaieat  or  aiodlllcatioB— Of  Jad^- 
Bteat  or  order  appealed  from.  —  Order 
amending  Judgrment  pending  appeal  is 
erroneous. — Bryan  v.  Barry,  8  Cal.  ISO.  See 
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Kirby  v.  Superior  Court,  68  Cal.  604.  10  Pac. 
119. 

As  to  ameiiilBi«Bt  of  decrees  In  Ja^vnieBt 
•r  reeord  after  appeal,  see  note  14  Am.  Dec. 
616. 

2.  Trial  court  has  no  authority  to  vacate 
or  set  aside  order  denylner  motion  for  new 
trial  pending:  appeal  from  such  order. — 
Stewart  v.  Taylor,  68  Cal.  5,  8  Pac.  605.  See 
Kirby  v.  Superior  Court,  68  Cal.  604.  10 
Pac.  119. 

8.  Superior  court  can  not  deprive  su- 
preme court  of  Jurisdiction  of  appeal  from 
Judgrment  by  amending  it  while  appeal  is 
pendiner. — San  Francisco  Sav.  Union  v. 
Myers,  72  Cal.  161.  13  Pac.  408.  See  Kirby 
V.  Superior  Court,  68  Cal.  604,   10  Pac.   119. 

4.  After  appeal  from  Judgment,  trial 
court  has  no  power  to  change  judgment  ap- 
pealed from  so  as  in  effect  to  prevent  re- 
view of  alleged  errors  brought  up  by  bill 
of  exceptions.  —  Reynolds  v.  Reynolds,  67 
Cal.  176,  7  Pac.  480.  See  Kirby  v.  Superior 
Court.  68  Cal.  604.  10  Pac.  119. 

6.  Modification  of  order  appealed  from 
is  not  within  power  of  lower  court  any 
more  than  is  proceeding  in  enforcing  it  in 
its  entirety. — Stateler  v.  Superior  Court,  107 
Cal.   536,  639,   40  Pac.   949. 

6.  Amendment  to  any  pleading  pending 
an  appeal  is  not  within  Jurisdiction  of 
lower  court  to  allow. — Kirby  v.  Superior 
Court,  68  Cal.  604,   10  Pac.  119. 

7.  Appeal  In  clatm  and  delivery — Snper- 
•edeaa  bond. — In  an  action  to  claim  and 
delivery  against  several  defendants  where 
the  complaint  alleges,  that  the  defendants 
became  possessed  of  the  property  which  is 
the  subject-matter  of  the  controversy,  a 
Judgment  against  all  the  defendants  for  the; 
return  of  the  property,  or  for  its  value  as 
found  in  case  a  delivery  could  not  be  made, 
such  Judgment  resting  on  the  implied  find- 
ing that  all  the  defendants  had  become  pos- 
sessed of  the  property,  the  perfecting  of  an 
appeal  and  the  filing  of  a  stay-bond  by  one 
of  the  defendants  stayed  all  further  pro- 
ceedings in  the  trial  court  upon  the  Judg- 
ment, under  the  provisions  of  the  above 
section. — Eastern  Outfitting  Co.  v.  Superior 
Court,  38  Cal.  App.  374,   176  Pac.  366. 

8.  Approval  of  vndertnktnr  on  appeal. — 

May  be  set  aside  after  first  approval  of 
such  undertaking  and  appeal  to  supreme 
court  and  filing  of  transcript  in  that  court. 
— Palmer  v.  Galvin,  2  Cal.  Unrep.  446,  6  Pac. 
99. 

8.  Attachment — As  to  bond  given  sheriff 
to  prevent  levy  of — Not  destroyed  or  af- 
fected by  giving  of  stay-bond  to  stay  en- 
forcement* of  Judgment  on  appeal  there- 
from.^-Ayres  v.  Burr,  132  Cal.  125,  128,  64 
Pac.  120. 

10.  Same— Appeal— Failure  to  give  bond 
to  continue  attachment.  —  In  the  case  in 
which  an  attachment  is  issued  at  the  com- 
mencement   of    a    suit    and    the    defendant 


prevails  on  appeal  by  the  plainliff  the  fail- 
ure to  give  a  bond  as  provided  for  in  the 
above  section  to  continue  the  attachment 
during  the  appeal  does  not  destroy  the 
right  to  recover  on  the  bond  originally 
given  when  the  attachment  was  issued. — 
Kast  v.  Pacific  Surety  Co.,  186  Cal.  450. 
sub  nom.  Kast  v.  California  Corporation. 
197  Pac.  339. 

11.  Attaehment-Ucn— An  to  neeeMilty  of 
bond  to  preserve  on  appeal. — Where  appeal 
was  not  perfected  within  five  days,  and 
undertaking  on  appeal  was  not  for  double 
amount  claimed,  lien  of  attachment  was  not 
preserved. — Miller  v.  Wade,  87  Cal.  410,  412. 
26  Pac.  487. 


12.  Same^Aa  to  attaehment-llen  being 
preserved    by    filing    bond     on     appeal    by 

plaintiff  from  Judgment  in  favor  of  defen- 
dant, see  Primm  v.  Superior  Court.  8  Cal. 
App.  208,   84  Pac.  786. 

15.  Bill  of  exceptions  —  Prepared  and 
settled  as  basis  of  motion  for  new  trial,  and 
on  which  such  motion  was  heard  and  de- 
nied, and  which  constitutes  record  on  ap- 
peal from  order,  can  not  be  corrected  by 
superior  court  pending  appeal. — Baker  v. 
Borello,  131   Cal.   615,  617,   63  Pac.  914. 

14.  Same — Settlement  and  filing  of  bill 
of  exceptions  after  Judgment  and  appeal 
taken,  being  matter  embraced  in  action  and 
not  affected  by  Judgment  appealed  from,  is 
within  power  of  court  after  appeal  is  taken 
and  hence  such  bill  of  exceptions  will  be 
considered  on  appeal. — Colbert  v.  Rankin, 
72  Cal.  197,   198.  13  Pac.  491. 

18.  Certification  of  tmnscrlpt  -^  Order 
forbidding  clerk  to  certify  to  correctness 
of  transcript  is  not  authorized,  since  after 
appeal  is  complete  trial  court  has  no  longer 
any  control  over  action. — People  v.  Center, 
64  Cal.   236,   287. 

16.  Construction  of  section— As  to  pur- 
»«••• — The  obvious  purpose  of  this  section 
was  to  excuse  a  stay-bond  when  the  court 
below  in  its  discretion  shall  so  order,  where 
the  appellant  is  a  trustee  acting  under  and 
by  virtue  of  some  oflllcial  authority, 
whether  by  appointment  of  the  court  or  by 
appointment  under  a  statute  as  an  officer 
of  the  court, — Mercantile  Trust  Co.  v.  Mil- 
ler, 166  Cal.  663,  137  Pac.  913. 

17.  The  superintendent  of  banks  when 
acting  as  an  officer  liquidating  the  assets 
of  a  bank  and  distributing  them  to  Its 
creditors  is  a  "trustee"  and  also  a  person 
acting  in  "another's  right"  within  the 
meaning  of  this  section. — Mercantile  Trust 
Co.  V.  Miller.  166  Cal.  563,  137  Pac.  913. 

18.  Same  —  Conatrued  to  stay  proceed- 
ings on  Judgment  without  reference  to  in- 
sufllclency  of  sureties. — It  Is  only  neces- 
sary that  bond  be  given  at  proper  time  and 
in  due  form. — Lee  Chuck  v.  Quan  Wo 
Chong  Co.,  81  Cal.  222,  228,  15  Am.  St. 
Rep.   60,   22  Pac.   694. 

19.  Conceded  but  not  decided  that  this 
section      applies      to      three-hundred-dollar 
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bond.— Estate    of    Skerrett,    80    Cal.    62,    63,       the  appeal  is  taken.— Ex  parte  Queirolo,  119 
22  Pac.  85.  Cal.   635.   636,   51    Pac.   966. 


at.  Same — Same — A«  to  appeal  by  plain- 
tiff la  attaehmcat  from  Judgrment  in  favor 
of  defendant  contlnulngr  attachment  In 
force  on  sivlngr  appeal  bond,  see  Prlmm  v. 
Superior  Court.  8  Cal.  App.  208,  84  Pac.  786. 


n.     Same— Same^WhcB    appeal    alKeeted. 

—Whenever  stay-bond  or  undertaking:  has 
been  properly  executed,  and  sureties  have 
Justified,  if  excepted  to,  or  court  below 
shall  have  dispensed  with  security,  appeal 
is  perfected  in  sense  in  which  words  are 
used  in  this  section. — Hill  v.  Flnnlgran,  54 
Cal.  493,   494. 

SS.  Corporate  ehnrter— Jadirmeat  deelar- 
iB*  forfeltare  of  corporate  charter  is  stayed 
by  ordinary  appeal  bond  under  this  section. 
—Havemeyer  v.  Superior  Court,  84  Cal.  327, 
S81,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627, 
24  Pac.  121. 

28k  DiToree  ^  Alimony  pendente  Itte. — 
Trial  court  has  power  to  order  defendant 
in  action  by  wife  agrainst  husband  for  per- 
manent support  and  maintenance  to  pay 
further  counsel  fees  on  appeal  after  ap- 
peal has  been  taken  from  order  made  pen- 
dente lite  directing  him  to  pay  counsel  fees 
to  plaintiff.— Ex  parte  Winter,  70  Cal.  291, 
298,  11   Pac.  680. 

24.  Appeal  from  decree  of  divorce  does 
not  take  away  Jurisdiction  of  lower  court 
as  to  its  rlgrht  to  grrant  temporary  alimony 
and  such  alimony  can  not  be  grranted  by 
appellate  court. — ^Rellly  v.  Reilly,  60  Cal. 
S24,  626. 

2B.  Same— ModtllcatloB  of  decree.  —  Ap- 
peal from  order  modifying  decree  in  di- 
vorce awarding  custody  of  children  sus- 
pends power  of  court  to  compel  enforce- 
ment of  such  modified  order.  —  Ex  parte 
Queirolo,   119  Cal.  635,   636,  61  Pac.  9^6. 

26.  Judgment  decreeing  divorce  and 
awarding  custody  of  children  can  not  be 
amended  by  trial  court  by  changing  custody 
of  children  after  appeal  has  been  taken 
from  Judgment.— Vosburg  v.  Vosburg,  137 
Cal.  49S.   496,  70  Pac.  478. 

S7.  DIacharge  of  bond  for  stay. — Where 
bond  for  stay  of  proceedings  has  been 
given,  court  below  has  no  further  control 
of  matter,  and  can  not  withdraw  his  direc- 
tion or  discharge  such  order. — Lee  Chuck 
V.  Quan  Wo  Chong  Co.,  81  Cal.  222,  228.  15 
Am.  St.  Rep.  50,  22  Pac.  594. 

25.  Bdfeot  of  appeal — 1»  to  remove  anb- 
|c«t*matt«r  of  adjndleatloa  from  Jnrladlc- 
tloa  of  eoart  below  pending  appeal  and 
suspend  i>ower  of  that  court  to  enforce  its 
order  or  Judgment  until  appeal  is  deter- 
mined.— Stateler  v.  Superior  Court,  107  Cal. 
586,  589,  40  Pac.  949;  Ex  parte  Queirolo,  119 
Cal.  635.  686,  51  Pac.  956.  See  Ruggles  v. 
Superior  Court.  103  Cal.  125,   87  Pac.   211. 

2t.  Same — Statutory.  —  Effect  of  appeal 
from  Judgment  Is  purely  matter  of  statu- 
tory regulation  and  must  be  determined 
by  construction  of  the  statute  under  whicli 
C.C.P.— 188 


SO.     Same— Whea    stay    of    proceedlnga. — 

Stay  of  proceedings  pending  appeal  had 
legitimate  effect  of  keeping  them  In  condi- 
tion in  which  they  were  when  stay  of  pro- 
ceedings was  granted.  It  operates  to  pre- 
vent any  future  change  in  condition  of 
parties.  —  Schwarz  v.  Superior  Court,  111 
Cal.  106,  113.  43  Pac.  580;  Vosburg  v.  Vos- 
burg, 137  Cal.  493,  70  Pac.  473;  De  Lemos  v. 
Siddall,  143  Cal.  313,  316,  76  Pac.  1115.  See 
State  I.  &  Ins.  Co.  v.  Superior  Court,  101 
Cal.   185.  150,  35  Pac.   549. 


81.  Same— Same — Aet  of  parties  la  pro- 
eeedtag  ta  aecordaacc  with  Judgmcat  is  not 

affected  by  provision  that  appeal  stays  en- 
forcement of  Judgment  which  Is  limited  to 
proceedings  In  court  below  on  Judgment. — 
Rose  V.  Mesmer.  131  Cal.  631.  634,  63  Pac. 
1010. 

82.  Appeal  from  Judgment  declaring  that 
certain  person  had  been  elected  director  in 
private  corporation  and  restraining  another 
person  from  acting  as  such  director  does 
not  prevent  board  of  directors  from  recog- 
nizing plaintiff  as  director. — Dulln  v.  Pa- 
cific W.  &  C.  Co..  98  Cal.  804,  806,  83  Pac. 
123. 

38.  Appeal  on  Judgment  determining 
right  to  oflAce  in  private  corporation,  while 
It  stays  all  proceedings  on  such  Judgment, 
does  not  prevent  directors  In  corporation 
from  recognizing  such  Judgment. — Dulin  v. 
Pacific  W.  &  C.  Co.,  98  Cal.  804,  33  Pac.  128. 
See  Foster  v.  Superior  Court,  115  Cal.  279, 
282,  47  Pac.  58. 

34.  Provision  that  appeal  stays  all  pro- 
ceedings on  Judgment  "in  court  below." 
does  not  restrict  its  effect  elsewhere. — Fos- 
ter V.  Superior  Court,  115  Cal.  279,  282,  47 
Pac.  58. 

85.     B^mlaent   domain— Appeal  by  defead- 

aat  accompanied  by  abandonments  of  all 
other  defenses  than  that  part  in  relation  to 
compensation,  does  not  affect  Sudgment  so 
as  to  destroy  plaintiff's  rights  to  posses- 
sion.— Los  Angeles  P.  &  Q.  R.  Co.  v.  Rumpp, 
104  Cal.  20,  25.  37  Pac.  859. 

36.  Attempt  to  lay  pipe-line  through 
premises  under  Judgment  granting  plaintiff 
right  to  lay  such  lines  through  premises 
of  appellant,  Is  not  allowing  property  to 
remain  as  it  was  at  time  of  decree  and 
where  proper  bond  has  been  filed  super- 
sedeas will  issue  to  restrain  any  furthet 
proceedings. — Daly  v.  Ruddell.  129  Cal.  800. 
301,   61    ^ac.    1080. 

37.  BxecvttoB  of  JadgBiCBt— As  to  gen- 
erally.— So  far  as  execution  of  Judgment 
is  concerned,  Judgment  below  remains  in 
full  force  after  notice  of  appeal  and  bond 
for  costs  has  been  given,  until  appeal  in 
perfected  by  proper  stay-bond  and  Justifi- 
cation of  sureties.  If  excepted  to. — Hill  v. 
Finnigan,   54   Cal.   498,   494. 

38.  Execution  to  collect  alimony  is  pro- 
ceeding on  Judgment  and  may  be  stayed  on 
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appeal. — Anderson  y.  Anderson,  123  Cal.  445, 
447,  66  Pac.  61. 


Same^Lten  acqv fared  by  lery  of  exe- 
cution was  not  superseded  by  grlvins  of  un^ 
dertaking  on  appeal  as  this  section  stood  in 
1878. — Swinff  V.  Jacobs,  49  Cal.  72,  74. 

40.  Same  ^  Lcry  released.  —  Construed 
that  undertaking  to  stay  execution  of  Juder- 
ment  appealed  from  releases  from  levy 
property  levied  upon  under  execution  issued 
upon  such  Judgrment,  and  contention  that 
effect  of  fliiner  undertaking  was  merely  to 
stay  sale  of  property,  but  that  officer  exe- 
cutingr  writ  may  retain  possession  of  such 
property  until  sureties  on  undertakiner 
have  been  Justified,  or  their  Justification 
has  been  waived  or  time  within  which  to 
except  to  their  sufficiency  has  expired,  can 
not  be  maintained. — San  Tuen  v.  McMann, 
99  Cal.   497.   601.  34  Pac.   80. 

41.  Family  aUo^raace  —  Order  to   pay. — 

Appeal  from  order  directing:  executor  to 
pay  certain  sum  as  unpaid  family  allow- 
ance, stays  all  proceedingrs.  and  hence  ad- 
ministrator can  not  be  punished  for  con- 
tempt in  refusing  to  pay  such  family  allow- 
ance.— Rugrgrles  v.  Superior  Court,  103  Cal. 
126,   127.  87  Pac   211. 

42.  Foreeloanre-aalc  after  appeal. — Ap- 
peal from  Judgrment  of  foreclosure  sus- 
pends effect  of  Judgrment  as  evidence  of 
matters  determined  by  it,  even  though  its 
execution  is  not  stayed,  and  hence  where 
appeal  was  taken  before  sheriff's  deed  was 
executed  to  plaintiff,  or  sale  made  by  him 
to  third  person,  such  third  person  took 
property  with  notice  of  defeasible  char- 
acter of  title  of  his  grantor. — ^Di  Nola  v. 
Allison,  143  Cal.  106,  112,  101  Am.  St.  Rep. 
84,   76  Pac.   976. 

48.  Increase  of  amount  of  bond— In  gen- 
eral.— Compliance  with  order  fixing  amount 
of  stay-bond  on  appeal  in  foreclosure  suit, 
perfects  appeal,  and  all  further  proceedings 
in  court  below  are  thereby  stayed,  so  that 
court  has  no  power  to  impose  further  con- 
ditions on  appellant,  such  as  fixing  larger 
amount  as  penalty  of  stay-bond. — Hubbard 
V.  University  Bank.  120  Cal.  682,  633.  62 
Pac.   1070. 

44.  Same^Fallnre  of  appellant  to  com- 
ply with  order  of  lower  court  to  file  an- 
other stay-bond  on  appeal  in  foreclosure 
suit  in  larger  amount  did  not  affect  stay 
already  secured  by  first  order,  and  sale  of 
mortgaged  premises  was  therefore  un- 
authorized.— Hubbard  v.  University  Bank, 
120  Cal.  632.  633,  62  Pac.  1070. 

45.  Injunction  — Appeal  from  Judgment 
aiprardlng  does  not  suspend  injunction  where 
it  is  merely  prohibitory. — Heinlen  v.  Cross, 
63  Cal.  44,  46;  Schwarz  v.  Superior  Court, 
111  Cal.  106,  111,  43  Pac.  680;  Rogers  v. 
Superior  Court,  126  Cal.  183.  187.  68  Pac. 
462. 

46.  When  existence  of  Judgment  contain- 
ing injunction  affords  all  relief  awarded 
and  there  is  no  proceeding  to  be  had  under 
it,   stay  provided  in  this  section  does   not 


apply. — See  Foster  v.  Superior  Court.  115 
Cal.  279,  282,  47  Pac.  68;  Rogers  v.  Supe- 
rior Court,   126  Cal.  188,   187,  68  Pac.  452. 

47.  Same-— Dissolution  Is  not  alfeeted  b7 
appeal  from  Judgrment  awarding  an  injunc- 
tion.— Merced  Mln.  Co.  v.  Fremont.  7  CaL 
ISO. 


48.  Same— Ismianee  of  Injunction. — Ap- 
peal from  Judgrment  declaring  person  en- 
titled to  office  in  private  corporation  stays 
all  proceedings  in  court,  and  hence  issu- 
ance of  injunction  forbidding  directors  of 
corporalion  from  recognizing  right  of  such 
plaintiff  made  after  appeal  was  improper 
and  will  be  annulled. — Foster  v.  Superior 
Court.  116  Cal.  279,  284.  47  Pac.  68. 

4S.  Same— -Mandatory  Injunction  is  sus- 
pended by  an  appeal.— -Schwan  t.  Superior 
Court.  Ill  Cal.  106,  111,  43  Pac.  580;  Mark 
V.  Superior  Court,  129  Cal.  1,  6,  61  Pac.  486. 

50.  Same— Motion    to    vacate    injunction 

contained  in  Judgment  is  proceeding  ou 
Judgrment  and  is  stayed  under  this  section 
by  appeal  though  Judgment  in  ordering  In- 
junction contained  condition  that  on  per- 
formance of  which  defendant  might  move 
to  have  it  vacated  or  set  aside. — Rogers  v. 
Superior  Court.  126  Cal.  183,  187,  58  P. 
462. 

51.  Same— Refusal  to  disaolTc  temporary 
injunction. — ^Appeal  from  an  order  refusing 
to  dissolve  temporary  injunction  does  not 
deprive  superior  court  of  Jurisdiction  to  try 
case  pending  appeal.  —  Bliss  v.  Superior 
Court,  62  Cal.  643.  See  Rogers  v.  Superior 
Court.  126  Cal.  183.  187,   68  Pac.  452. 

52.  Same— ReatrlctlTe  injunction,  which 
is  merely  subsidiary  to  mandatory  injunc- 
tion, will  also  be  stayed,  pending  appeal. — 
Mark  v.  Superior  Court,  129  CaL  1.  6.  61 
Pac.  486. 

53.  Same  —  Tmde-name.  —  Judgment  en- 
Joining  and  restraining  defendants  from 
using  certain  name  in  connection  with  other 
business  on  its  signs,  etc.,  is  mandatory  in 
so  far  as  it  requires  removal  of  signs  and 
hence  is  suspended  by  appeal  from  such 
Judgment,  and  mere  fact  that  by  continu- 
ing business  after  removal  of  such  signs 
part  of  injunction  enjoining  future  use  of 
such  signs  is  violated,  will  not  subject  de- 
fendant to  proceedings  for  contempt. — 
Schwarz  v.  Superior  Court,  111  Cal.  106, 
113.  43  Pac.  580. 


54.  Same— Violation  of. — Pending  appeal 
from  Judgment  awarding  an  injunction, 
lower  court  has  power  to  punish  party  for 
its  violation  during  such  period  where 
Judgment  was  itself  executed. — Heinlen  v. 
Cross,   63  Cal.   44. 

55.  Insolvency  ^  Appeal  in  insolvency 
proceedings  adjudging  petitioner  insolvent 
and  directing  that  he  file  his  inventory  and 
schedules  and  fix  day  for  meeting  of  credi- 
tors for  choosing  assignee  stays  all  pro- 
ceedings and  will  dispense  with  necessity 
of  filing  inventory  and  choosing  of  assignee. 
— Dennery  v.  Superior  Court,  84  Cal.  7,  9, 
24  Pac.  147. 
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8C  Sane— FanctiOMji  of  reeelrcr  ap- 
pointed In  involuntary  proceedings  asralnst 
insolvent  are  not  suspended  during:  appeal 
from  order  adjudicating  such  person  to  be 
inaolvent. — In  matter  of  Real  Estate  Asso- 
ciates, 58  Cal.  856. 

S7.  Same-i-lIodllleatlOB  of  order. — Order 
adjudicating  person  an  insolvent  and  stay- 
ing all  proceeding's  against  him  can  not  be 
modified  by  lower  court  after  appeal  from 
soch  order  by  creditor  so  as  to  permit  exe- 
cution to  be  levied  against  property  of  in- 
solvent, order  adjudging  such  person  insol- 
vent and  staying  proceedings  against  him 
not  being  separate  and  distinct  order. — 
Stateler  v.  Superior  Court,  107  CaL  536,  639, 
40  Pac.  949. 

88.  Jadgment  and  order  denying  new 
trlal-^olnt  appeal. — Stay-bond  executed  in 
pursuance  of  order  of  supreme  court  for 
purpose  of  staying  execution  on  Judgment 
pending  appeal  on  Judgment  and  order 
denying  new  trial,  stays  issuance  of  execu- 
tion until  both  appeals  have  been  decided, 
and  hence  issuance  of  execution  after  dis- 
missal of  appeal  from  order  denying  new 
trial  was  improper  and  money  collected  on 
such  execution  will  be  required  to  be  re- 
paid.—Romlne  V.  Cralle,  83  Cal.  432,  434,  23 
Pac.  525. 

S9.  Money  deposited  with  treasnrer— No 
■■dertaking  required.  —  No  undertaking 
upon  appeal  from  Judgment  was  necessary 
or  authorized  to  stay  proceedings  in  regard 
to  moneys  held  by  county  treasurer  under 
stipulation  between  parties  to  action 
whereby  rents  and  profits  of  receiver 
theretofore  should  be  placed  in  custody  of 
county  treasurer,  subject  to  further  order 
of  court. — Broder  v.  Conklin,  121  Cal.  289, 
290,  68  Pac.  797. 

•81  New  trlai-^Aetlon  on  motion  for  new 
trial  la  not  anspended  by  appeal  from'  Jndg- 
■lent  rendered  in  lower  court,  it  not  being 
direct  proceeding  on  Judgment  but  inde- 
pendent and  collateral  thereto.  —  Knowles 
V.  Thompson.  133  Cal.  245,  247,  65  Pac.  468. 

61.  Motion  for  new  trial  may  be  heard 
after  appeal  has  been  taken  from  order  re- 
fusing to  set  aside  Judgment,  where  such 
order  was  not  appealable,  and  appeal  had 
been  dismissed  on  such  ground. — Gregory 
V.  Gregory,  102  Cal.  60,  51,  36  Pac.  364. 

62.  Appeal  from  Judgment  does  not  de- 
prive lower  court  of  Jurisdiction  to  deter- 
mine motion  for  new  trial. — Rayner  v. 
Jones,  90  Cal.  78,  81,  27  Pac.  24. 

a.  Same— Appeal  from  Judgment.  —  Ap- 
peal from  order  granting  new  trial  sus- 
pends functions  of  order,  and  leaves  Judg- 
ment subsisting  for  purposes  of  an  appeal 
therefrom,  pending  appeal  from  order. — 
Henry  v.  Merguire,  111  Cal.  1,  2,  43  Pac.  387. 

•4.  Same — Stay  of  proeeedlnga  on  Jndg- 
aent  is  effected  by  filing  of  sufficient  un- 
dertaking on  appeal  from  order  denying 
new  trial. — Owen  v.  Pomona  I*.  A  W.  Co.. 
124  Cal.  331.  383,  57  Pac.  Tl.  Bee  Fulton  v. 
Hanna,  40  Cal.  278,  280;  Holland  y.  McDade. 


125  Cal.  353,  354,  68  Pac.  9;  Baldwin  v.  Su- 
perior Court,  125  Cal.  684,  58  Pac.  185;  Starr 
T.  Kreuzberger,  131  Cal.  41,  43,  63  Pac.  134. 

65.  Bond  to  stay  execution  on  appeal 
from  order  denying  new  trial  will  prevent 
entry  of  Judgment  against  sureties  on  bond 
to  stay  execution  given  on  appeal  from 
Judgment  in  same  action,  which  appeal  had 
been  dismissed. — Starr  v.  Kreuzberger,  131 
Cal.  41,  43,  63  Pac.  134. 

As  to  atny-bonda  In  general,  see,  ante, 
S  949  et  seq.  and  notes. 

66.  Right  of  appellant  to  have  execution 
stayed  pending  appeal  from  order  denying 
new  trial  is  not  impaired  by  fact  that  ap- 
peal from  Judgment  was  dismissed. — Tomp- 
kins V.  Montgomery,  116  Cal.  120,  123,  47 
Pac.  1006.    See  Fulton  v.  Hanna,  40  Cal.  278. 

d7.  Nonappealable  order.  —  Proceedings 
on  Judgment  should  be  stayed  by  superior 
court  pending  appeal  from  order,  though 
motion  was  pending  to  dismiss  such  appeal 
on  ground  that  order  was  not  appealable. 
— Hale  &  N.  S.  N.  Co.  v.  Fox,  122  Cal.  66,  67, 
64  Pac.  270. 

68.     Order    dispensing    with    nndertaklag 

on  appeal  made  by  Judge  who  tried  case 
while  court  was  in  session,  is  suflflcient, 
though  no  record  of  such  order  was  made  in 
minutes  of  court. — Von  Schmidt  v.  Widber, 
99  Cal.  511.  612,  34  Pac.  109. 

60.  Same— -Admlnlatrator  on  appeal  from 
order  revoking  his  appointment  is  not  act- 
ing in  another's  right  in  sense  used  in  this 
section  so  as  to  dispense  with  necessity  of 
undertaking  on  appeal. — In  re  Danielson,  88 
Cal.  480,  481,  26  Pac.  506. 

70.  Applies  where  executor,  adminis- 
trator, or  guardian  is  party  plaintiff  or  de- 
fendant in  action  and  appeals  from  Judg- 
ment or  order  In  such  action  and  does  not 
apply  to  appeal  by  administratrix  from 
order  directing  her  to  pay  claim  against 
estate. — Ex  parte  Orford,  102  Cal.  666,  667. 
36   Pac.  928. 

71.  Same  — Auditor  of   eonntr  who   was 

proceeded  against  in  his  ofUciai  capacity 
was  properly  permitted  to  appeal  without 
making  of  undertaking  on  appeal.  — 
Scheerer  v.  Edgar,  67  Cal.  377,  7  Pac.  760. 

72.  Same— Board  of  education.  —  Appeal 
by  must  be  dismissed  where  no  order  dis- 
pensing with  undertaking  had  been  ob- 
tained and  no  undertaking  and  appeal  was 
filed. — Mitchell  v.  Board  of  Education,  137 
Cal.   372,   373,   70   Pac.   180. 

7S.  Same — City  treasurer  of  City,  etc., 
of  San  Francisco. — Court  may  dispense  with 
undertaking  on  appeal  by  him.  —  Von 
Schmidt  V.  Widber,  99  Cal.  611,  512,  34  Pac. 
109. 

74.  Same— Judgment  need  not  have  been 
rendered  against  appellant  In  bis  repreaen<« 
tatlve  capacity  in  order  to  Justify  order 
dispensing  with  undertaking  on  appeal 
under  this  section  where  it  is  made  to  ap- 
pear that  matter  Involves  rights  of  estate, 
and   that   if  Judgment   is   unreversed   prop- 
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erty  rights  of  such  estates  will  be  affected 
and  its  assets  diminished,  and  hence  thougrh 
personal  Jud^rment  was  taken  agrainst  exec- 
utor order  dispensingr  with  undertaking  on 
appeal  was  proper. — ^Kirsch  v.  Derby,  9S 
Cal.  573.  676.  29  Pac.  218. 

78.  Saaie— Must  be  Made  wtthtn  time  al- 
lowed for  Mling  bond*  and  hence  order  filed 
subsequent  to  such  time,  though  it  con- 
tained direction  that  it  should  be  entered 
nunc  pro  tunc,  is  unavailiner. — In  re  Sker- 
rett,  80  Cal.  62,  63,  22  Pac.  86. 

7«.     Order    Made    after    IvdirincBt.  —  Stay 

of  execution  on  Judgment  on  appeal  from 
order  made  after  Judgrment  to  set  aside 
execution  can  not  be  grranted  on. — Carlt  v. 
Williams,  67  Cal.  680,  681.  8  Pac.  93. 

77.  Partial  dlatrlbntton.  —  Appeal  from 
order  decreeing  partial  distribution  of 
estate  does  not  deprive  court  of  power  to 
settle  final  account  of  executor  where  such 
account  does  not  contain  any  items  relat- 
ing: to  such  partial  distribution. — Estate  of 
Thayer,  1  Cal.  App.  104,  81  Pac.  658. 

78.  Pasaace  of  ordinance  la  accordance 
with  Jndvment^ — Construed  not  to  authorize 
writ  of  supersedeas  agrainst  respondents 
who  were  not  parties  to  action  by  county 
to  condemn  right  of  way  for  road,  thougrh 
they  were  parties  on  whose  petition  for 
road  county  acted,  and  it  not  appearing: 
that  court  was  attemptingr  to  enforce  its 
judgment  which  had  been  appealed  from, 
county  having:  passed  ordinance  declaring 
that  land  condemned  was  public  road  and 
granting  franchise  to  respondents  to  use 
it  for  railroad  purposes.  —  Madera  Co.  v. 
Raymond  Q.  Co.,  138  Cal.  244.  246,  71  Pac. 
112. 

70.  Payment  of  money  Into  court— Order 
directing  assignee  to  pay  money  into  court 
after  an  appeal  had  been  taken  from  order 
amending  order  of  dismissal  of  action  by 
such  assignee  in  nature  of  interpleader  was 
unauthorized  and  writ  of  prohibition  will 
issue  to  restrain  enforcement  of  such  order. 
— Kaufman  v.  Superior  Court,  108  Cal.  446, 
450,  41  Pac.  476. 

80.  Premature  appeal  being  absolutely 
void,  does  not  deprive  lower  court  of  juris- 
diction and  no  stay  of  proceedings  is 
effected  by  undertaking  given  on  appeal. — 
Estate  of  Kennedy,  129  Cal.  384,  385.  62 
Pac.  64. 

81.  Where  premature  appeal  did  not  re- 
move case  from  superior  court,  order  of 
substitution  of  parties  made  in  supreme 
court  must  fail  for  want  of  case  to  support 
it. — Home  of  Inebriates  v.  Kaplan,  84  Cal. 
486.  488,  24  Pac.  119. 

82.  Same^Afllrmance     of     Judgment     on 

appeal  will  not  render  subsequent  Judg- 
ment in  lower  court  invalid,  where  affirm- 
ance was  in  consequence  of  premature 
appeal,  so  that  appellate  court  could  not 
acquire  jurisdiction. — Brady  v.  Burke,  90 
Cal.  1,  5,  27  Pac.  52. 
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Bt  after  Jndg- 
ment. — Proceedings  upon  Judgment  which 
are  stayed  mean  that  execution— enforce- 
ment of  Judgment  —  is  stayed,  and  hence 
where  appointment  of  receiver  was  step  in 
enforcement  of  Judgment  declaring  forfei- 
ture of  charter  of  corporation  court  had  no 
authority  to  appoint  such  receiver  after  ap- 
peal had  been  taken  from  Judgment  de- 
claring forfeiture. — Havemeyer  v.  Superior 
Court,  84  Cal.  327,  881.  18  Am.  St.  Rep.  192. 
10  L.  R.  A.  627.  24  Pac.  121. 

84.  Same— Authority  after  atny.— Filing 
of  undertaking  operates  as  supersedeas  and 
suspends  all  authority  of  receiver  under 
order,  withdraws  from  him  right  to  con- 
trol and  possession  of  property  involved, 
and  restores  aame  to  appealing  party,  from 
whom  it  has  been  taken. — Jacobs  v.  Supe- 
rior Court,  138  Cal.  364,  366,  86  Atq.  st  Rep. 
204,  65  Pac.  826. 

85.  Same  —  Discharge  of  receiver  made 
after  appeal  from  Judgment  against  plain- 
tiff in  action  in  which  receiver  is  ap- 
pointed is  not  prohibited  by  this  section.— 
Baughman  v.  Superior  Court,  72  Cal.  672, 
673,  14  Pac.  207. 

841.  Same— Insolvency— Corporation. — Ap- 
peal from  Judgment  declaring  corporation 
insolvent  suspended  execution  of  such  Judg- 
ment from  time  appeal  Is  perfected  until 
determination  of  appeal,  and'  during  such 
time  court  can  not  put  into  execution  that 
part  of  its  Judgment  authorizing  appoint- 
ment of  receiver. — State  I.  &  Ins.  Co.  v. 
Superior  Court,  101  Cal.  136,  160.  36  Pac. 
649. 

87,  Same~.Same— RecclTcr. — ^Transfer  of 
Insolvency  proceedings  after  order  of  ad- 
judication had  been  made  from  department 
in  which  they  were  pending  to  department 
in  which  action  for  dissolution  of  corpora- 
tion was  pending,  did  not  confer  on  court 
any  greater  power  for  appointment  of  re- 
ceiver pending  appeal  than  court  had  pre- 
viously.—State  I.  &  Ins.  Co.  V.  Superior 
Court.  101  Cal.  136,  160.  161.  86  Pac  649. 

88.  Sale  before  appeal^Remedyd — Where 
an  execution-sale  has  been  completed  be- 
fore the  appellate  court  acquires  Jurisdic- 
tion of  the  appeal,  in  view  of  the  provi- 
sions of  the  above  section  the  court  has  no 
power  by  writ  of  supersedeas  to  set  aside 
the  sale,  but  any  right  of  the  Judgment- 
debtor  to  set  aside  the  sale  must  be  en- 
forced in  the  trial  court. — Craig  v.  Stans- 
bury,    137   Cal.   App.    668,    174   Pac   704. 

80.  Setting  aalde  or  vacating  Judgment 
or  order. — Order  setting  aside  void  judg- 
ment deprives  court  below  of  power  to 
proceed  on  it  until  appeal  is  heard  and 
determined,  and  hence  peremptory  writ  of 
prohibition  will  issue. — Livermore  v.  Camp- 
bell, 52  Cal.  75,  77. 

90.  Appeal  from  order  setting  judgment 
aside  does  not  revive  judgment.  Judgment 
no  longer  exists  so  far  as  assertion  of  any 
rights  under  it  is  concerned  until  it  shall 
be  brought  into  force  again  by  reversal  of 
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order  setting  it  aside. — Estate  of  Crozier, 
(S  CaL  882,  833,  4  Pac.  109.  See  Peycke  v. 
Keefe,  114  Cal.  212.  214.  46  Pac.  78. 

91.  Appeal  from  order  vacatins:  order 
which  was  erroneous  does  not  revive  va- 
cated order,  and  hence  where  order  satisfy- 
ing Judsrment  was  vacated  party  in  whose 
fayor  it  was  given  may  proceed  upon  It. — 
Bateman  ▼.  Superior  Court,  139  Cal.  141. 
HI.  72  Paa  922. 

92.  Appeal  from  order  dismissingr  motion 
to  vacate  order  previously  made  does  not 
vacate  such  prior  order. — Credits  Com.  Co. 
V.  Superior  Court.  140  Cal.  82,  83,  78  Pac. 
1009. 

9S.  After  appeal  from  Jud^rment  and 
order  refusingr  to  set  aside  Judgment  on  de- 
fendant's motion  court  had  no  power  to  set 
aaide  Judsrnient  of  its  own  motion. — Peycke 
V.  Keefe,  114  Cal.  212.  214,  46  Pac.  78. 

94.  Setting  aside  order  of  noasntt  In  at- 
tackmcnt  ^  Lien  not  rcTlvcd.  —  Where  an 
order  of  nonsuit  has  been  granted  in  a 
proceedings  in  which  an  attachment  has 
been  levied  in  the  absence  of  statutory  pro- 
visions therefor,  such  order  does  not  re- 
vive the  lien  of  the  attachment  which  had 
beev  dissolved  by  the  order  of  the  nonsuit, 
in  the  absence  of  an  appeal  therefrom 
within  five  days  as  provided  in  the  above 
flection  and  section  658,  ante. — Clark  v.  Su- 
perior Court,  37  Cal.  App.  732,  174  Pac.  681. 

95.  Special  administrator  —  Order  ap- 
peiatlncri — ^Appeal  from  Judgment  revoking 
probate  of  will  does  not  leave  will  proba- 
tive will  of  decedent,  and  executor  as  act- 
ing executor,  and  hence  act  of  court  in 
appointing  special  administrator  after  tak- 
ing of  appeal  was  proper,  it  not  being  pro- 
ceeding on  the  order  of  revocation  but 
independent  order.  —  Estate  of  Crozier.  65 
Cal.  382,  333,  4  Pac.  109. 

96.  Appeal  from  order  granting  general 
letters  of  administration  does'  not  affect 
jurisdiction  of  the  superior  court  over  spe- 
cial administration  of  estate,  object  of 
which  is  to  preserve  estate  until  general 
letters  testamentary  or  of  administration 
are  granted,  and  hence  court  has  Jurisdic- 
tion pending  such  appeal  to  order  adminis- 
trator to  turn  over  all  property  in  his  pos- 
session forthwith  to  special  administrator 
Appointed  by  court. — Estate  of  Heaton,  142 
Cal.  116,  118,  76  Pac.  662. 

97.  Stay  pending  appeal. — By  the  appeal, 
the  Jurisdiction  of  the  lower  court  in  re- 
gard to  all  matters  relating  to  the  correct- 
ness or  validity  of  the  Judgment  or  order 
appealed  from  is  suspended,  with  the  result 
that  the  lower  court  is  without  power  to 
take  any  action  in  regard  thereto  during 
the  pendency  of  the  appeal.  —  Parkside 
Realty  Co.  v.  MacDonald.  167  Cal.  342.  139 
Pac  80S. 

98.  In  an  action  against  a  bank  and  a 
third  parson  to  determine  the  ownership 
of  money  on  deposit  in  a  savings  bank, 
and  to  enjoin  the  third  person  from  with- 
drawing the  deposit,  the  Judgment  that  the 


defendant  Is  the  owner  of  the  money  and 
that  she  do  have  and  recover  the  same  from 
the  bank,  is  not  stayed  by  the  taking  of  an 
appeal  from  the  Judgment  by  the  plaintiff 
and  the  giving  of  the  ordinary  three-hun- 
dred-dollar bond  for  costs,  etc.,  the  bank 
remaining  neutral  in  the  action  and  not 
appealing,  and  the  appellant  giving  no  stay- 
bond. — Halsted  v.  First  Sav.  Bank,  173  Cal. 
606,  160  Pac.  1076. 

99.  An  appeal  does  not  stay  the  force 
of  a  prohibitive  injunction,  and  the  lower 
court  has  full  power  to  punish  a  violation 
of  such  injunction  pending  the  appeal,  but 
it  is  otherwise  where  the  injunction  is 
mandatory. — Wolf  v.  Gall.  174  Cal.  140,  162 
Pac.  116. 

100.  The  bankruptcy  of  the  defendants 
in  an  action  against  a  broker  to  recover 
securities  deposited  on  a  margin  contract 
and  their  discharge  subsequent  to  the  ren> 
dition  of  the  Judgment  against  them  and 
the  taking  of  their  appeal  therefrom  doep 
not  operate  to  stay  a  determination  of  the 
appeal,  and  upon  affirmance  of  the  Judg- 
ment the  plaintiff  is  entitled  to  recover  his 
property  or  assert  his  rights  with  respect 
to  the  bond  given  on  appeal. — ^Hartnett  v. 
Wilson,  31  Cal.  App.  678,  161  Pac.  281. 

101.  The  effect  of  the  perfecting  of  an 
appeal  is  to  stay  all  further  proceedings 
upon  the  Judgment  or  order  appealed  from 
or  matters  embraced  therein  in  the  court 
below;  it  operates  to  remove  the  subject- 
matter  of  the  adjudication  from  the  Juris- . 
diction  of  the  court  below  pending  the  j 
appeal,  and  suspends  the  power  of  that 
court  to  enforce  its  order  until  the  appeal 
is  determined. — In  re  Dupes,  81  Cal.  App. 
698,   161  Pac.   276. 

102.  An  appeal  taken  from  an  inter- 
locutory decree  of  divorce  wherein  the  cus- 
tody of  the  children  of  the  marriage  was 
awarded  to  the  father  has  the  effect  of 
staying  all  proceedings  as  to  such  custody 
pending  the  appeal,  and  where  the  mother 
has  possession  of  them  under  an  order  made 
prior  to  the  trial,  the  court  has  no  Juris- 
diction to  vacate  such  order  and  direct  that 
their  possession  be  given  to  the  father, 
until  the  appeal  is  determined.  —  In  re 
Dupes,  81  Cal.  App.  698,   161  Pac  276. 

lOS.  Svbatltatlon  of  attorneys  of  record 
—After  appeal  from  Judgment  should  prop- 
erly be  made  in  lower  court  (Harrison,  J., 
con.). — Woodbury  v.  Nevada  S.  R.  Co..  115 
Cal.   85,   88.  46  Pac.   862. 


104.  Svpenedeaa — ^As  to  generally. — ^The 
undertaking  mentioned  in  section  941,  ante, 
given  on  appeal  from  order  which  was  not 
one  of  cases  mentioned  in  sections  942.  943, 
944.  945,  ante,  and  section  949.  post,  stays 
all  proceedings,  and  hence  motion  for  stay 
of  proceedings  will  be  granted. — City  of 
Los  Angeles  v.  Pomeroy,  132  Cal.  340,  841. 
64  Pac.  477.  See  In  re  Woods,  94  Cal.  667. 
29  Pac.  1108:  Root  v.  Bryant,  64  Cal.  188. 

105.  Same  —  Directed    to    loiprer    court. — 

Writ   of   supersedeas    Is   directed    to    court 
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whose  action  is  sougrht  to  be  restrained,  or 
to  some  one  of  its  officers,  and  is  limited 
to  restraining  any  proceedingr  on  Judgrment 
appealed  from. — Dulln  v.  Pacific  W.  &  C. 
Co..  98  Cal.  304,  306,  38  Pac.  123.  See  Rose 
V.   Mesmer.    131   Cal.   631.   634,    63    Pac.   1010. 

106.  Nor  can  writ  be  employed  for  any 
person  or  persons  not  parties  to  Judgrment. 
— Dulln  V.  Pacific  W.  &  C.  Co.,  98  Cal.  304, 
306.   33   Pac.   123. 

107.  Same  —  Groaad     for     laannnee.  — 

Grounds  for  staying  execution  of  judgment 
other  than  taking  of  appeal  can  not  be 
urged  on  motion  for  writ  of  supersedeas  in 
appellate  court,  but  should  be  first  pre- 
sented in  trial  court. — Swasey  v.  Adair,  88 
Cal.  208.  206,  26  Pac.  83. 

108.  Same— Injunction— OIBce  of,  not  per- 
formed by< — Writ  of  supersedeas  can  not 
be  used  to  perform  functions  of  injunction 
against  parties  to  action  restraining  them 
from  any  act  in  assertion  of  their  rights 
other  than  to  prevent  them  from  using 
process  of  court  below  to  enforce  Judgment. 
— Dulin  V.  Pacific  W.  &  C.  Co.,  98  Cal.  304, 
806.  33  Pac.  123:  Rose  v.  Mesmer,  131  Cal. 
631.  634.   03  Pac.  1010. 

100.     S:*me— Object    of    aupcriicdcnii    Is    to 

stay  proceedings  in  court  below  on  Judg- 
ment appealed  from,  and  to  suspend  en- 
forcement of  that  Judgment  until  appeal 
has  been  determined. — Hoppe  v.  Hoppe,  99 
Cal.   536.   537,   34  Pac.   222. 

110.  Same  —  Pledge.  —  On  appeal  from 
Judgment  In  favor  of  pledgee  of  life  insur- 
ance policy  foreclosing  Hen  of  pledge,  ordi- 
nary bond  on  appeal  in  sum  of  three  hun- 
dred dollars  is  sufficient  to  stay  execution, 
and  supersedeas  will  issue  to  prevent  sale 
of  policy  under  decree  pending  appeal. — 
Commercial  A  Sav.  Bank  v.  Hornberger,  134 
Cal.  90,  91,  66  Pac.  74. 

111.  Same  —  i^acntlona  considered  — 
Whether  apppllnnt  l«  party  aggrieved,  Und 

entitled  to  appeal  from  order  will  not  be 
determined  on  proceedings  for  writ  of  pro- 
hibition to  prevent  enforcement  of  order 
after  such  appeal  has  been  taken. — Kauf- 
man V.  Superior  Court.  108  Cal.  446,  450,  41 
Pac.    476. 

112.  Same  —  Writ  of  —  Will  not   laanc 

u — A  writ  of  supersedeas  will  not  issue 


to  stay  execution  on  a  Judgment  pending 
an  appeal  from  an  order  denying  a  motion 
to  set  the  Judgment  aside,  where  It  ap- 
pears from  the  petition  that  while  the  at- 
torney who  appeared  for  the  petitioner  in 
the  action  in  which  the  Judgment  was  ren- 
dered was  not  authorized  so  to  do  and  that 
the  trial  of  the  action  and  the  entry  of 
Judgment  were  had  without  the  petitioner's 
knowledge,  and  there  is  no  denial  therein 
that  he  was  duly  served  with  summons,  nor 
assertion  made  that  he  made  any  arrange- 
ment for  representation  by  other  counsel. — 
Bryan  v.  Superior  Court,  169  Cal."  761,  147 
Pac.   938. 

113.  The  granting  of  a  writ  of  super- 
sedeas is  warranted  in  an  action  between 
confilcting  claimants  tcr  money  on  deposit 
in  a  bank,  in  which  the  bank  remains  neu- 
tral, where  there  is  rendered  a  simple 
money  Judgment  in  favor  of  one  of  the 
claimants  against  the  bank,  and  the  Judg- 
ment is  not  stayed  by  the  appeal  taken 
therefrom  by  the  other  claimant  and  it  is 
made  to  appear  that  the  respondent  is  with- 
out means.  —  Halstead  v.  First  Savings 
Bank,   173   Cal.   605,   160   Pac.   1075. 

114.  The  power  to  grant  a  writ  of  super- 
sedeas exists  in  cases  where  the  writ  Is 
necessary  to  preserve  the  status  quo  so  that 
the  rights  involved  in  an  appeal,  when  de- 
termined, may  not  be  lost  or  prejudiced 
by  reason  of  the  intervening  execution  of 
the  Judgment,  and  where  the  statute  regu- 
lating a  stay  of  proceedings  on  appeal 
makes  no  provisions  for  such  stay  in  the 
particular  case. — Halsted  v.  First  Savings 
Bank,  173  Cal.  605,  160  Pac.  1075. 

lis.  Unlawfnl  detnlner— IJndcrtnklnv  on 
appeal  in  unlawful  detainer,  given  before 
removal  of  personal  property  of  defendant, 
stays  proceedings,  and  defendant  is  en- 
titled to  remain  in  possession  pending  ap- 
peal.— Lee  Chuck  v.  Quan  Wo  Cheng  Co., 
81  Cal.  222,  228,  15  Am.  St.  Rep.  50.  22  Pac. 
594. 


110.  IVrlt  of  aMlatanco- 
order  for  writ  of  assistance  were  stayed 
by  filing  of  undertaking  for  that  purpose, 
but  such  stay  is  not  permanent  and  final 
pending  of  appeal,  since  case  of  failure  of 
surety  to  Justify  it  becomes  nugatory  and 
of  no  avail. — Boyer  v.  Superior  Court,  110 
Cal.   401,   408,    42   Pac.   892. 

§  947.    UNDEBTAKINO  HAY  BE  IN  ONE  INSTBUBIENT  OB  SEVEBAL. 

The  undertakings  prescribed  by  sections  nine  hundred  and  forty-one,  nine 

hundred  and  forty-two,  nine  hundred  and  forty-three,  and  nine  hundred  and 

forty-five,  may  be  in  one  instrument  or  several,  at  the  option  of  the  appellant. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  S  354 
Practice  Act. 


FORM  OF  UNDERTAKING— IN  ONE  OR 
SEVERAL  INSTRUMENTS. 

1-  7.  Undertakings  on  appeal  and  to  stay 
execution — May  be  included  in  one  in- 
strument. 


8- 12.  Same — Justices '  court. 
See.  ante,  S  936  and  note. 


A  a  to  Mlnde  andertaklnfl:  on  t^ro  or  more 
appeals,  see,  ante,   9  940  and  note. 
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l9adertaklBsa   on   appeal   and   to   stay 
itioB— 'May  be  Inelnded  In  one  Instrn- 

Mie'm^  "Where  objects  for  which  they  are  exe- 
cute<l  can  be  clearly  distinguished. — Sharon 
▼.    Sharon,  68  Cal.  326.  832,  9  Pac.  187. 

2.  Cited  as  indicatins:  that  appellant 
misrlit  be  required  to  ffive  several  or  all  of 
undertaklnss  provided  for  in  cases  of  ap- 
peal according:  to  character  of  Judgrment 
siiiGl  extent  of  appeal. — Engrlund  v.  Lewis, 
25    Cal.    837.  366. 

S.  The  want  of  an  undertaklngr  will  not 
Justify  a  dismissal  of  an  appeal  if  the  steps 
taken  to  perfect  it  comply  with  all  the  re- 
Quirements  of  the  new  or  alternative 
method,  even  thougrh  the  appellant  may 
liave  attempted  to  follow  the  old  method. — 
Title  Ins.  &  Trust  Co.  v.  California  De- 
velopment Co.,  168  Cal.  397,  143  Pac.  723. 

4-  An  undertaking:  on  an  appeal  by  four 
appellants  jointly  that  the  surety  "does 
hereby  undertake  and  promise  on  the  part 
of  tlie  appellant"  to  pay  all  costs  and  dam- 
asres,  etc.,  is  not  sufficient  under  the  old 
metiiod  of  appeal.  Four  parties  having:  ap- 
pealed, the  undertaking:  should  be  "on  the 
part  of  the  four.**  and  each  of  them,  not 
merety  "on  the  part  of  the  appellant."  Such 
an  undertaking:  can  support  only  the  appeal 
of  a  single  appellant,  and  since  there  is  no 
-wTAy  of  determining  which  one  is  meant, 
all  of  the  attempted  appeals  must  fall. — 
Title  Ins.  &  Trust  Co.  v.  California  Develop- 
snent   Co.,  168  Cal.  897,  143  Pac.  723. 

5.  If  by  such  undertaking:  the  surety 
promises    to    "pay    all    damag:e8    and    costs 

"whicti  may  be  awarded  against  on  the 

appeal."  there  is  a  fatal  uncertainty. — Title 
Ins.  Co.  V.  California  Development  Co.,  168 
Cal.    397.  143  Pac.  723. 

6.  Causes  should  be  permitted  to  be 
liearcl  on  their  merits,  where,  In  so  ruling:. 
fH>altive  violence  is  not  done  to  any  rule 
of  procedure  and  practice,  notwithstanding: 
formal  defects  in  g:iving:  the  undertaking: 
^r  otlierwise  perfecting:  the  appeal. — Cohen 
^.  Connick,  20  Cal.  App.  Dec.  219,  147  Pac. 
479. 

7.  'While  there  may  be  a  stay-bond  and 
an  ondertaking:  to  pay  the  costs  on  appeal 
enil>odied  in  one  instrument,  only  an  under- 


taking: for  the  payment  of  costs  is  essential 
to  confer  Jurisdiction  upon  the  appellate 
court. — Cohen  v.  Connick.  26  Cal.  App.  491, 
147  Pac.   479. 

8.  Same— Justices*  conrt. — An  appeal  in 
a  Justice's  court  action  is  not  perfected  and 
will  be  dismissed,  where  the  sureties  on  the 
undertaking:  fail  to  Justify  within  five  days 
after  service  of  notice  of  exception  to  their 
sufficiency;  and  the  furnishing:  by  the  ap- 
pellant on  the  last  day  for  Justification  of  a 
new  bond  with  a  singrle  corporation  surety, 
which  does  not  Justify,  in  lieu  of  the  indi- 
vidual sureties  on  the  excepted  undertak- 
ing:, will  be  unavailing:  to  save  the  appeal. 
— Keefe  v.  Superior  Court,  23  Cal.  App.  760, 
139  Pac.   899. 

9.  Corporations  authorized  by  the  pro- 
visions of  section  1066,  post,  to  act  as  sure- 
ties on  undertaking:s  in  Judicial  proceed- 
ing:s,  are  subject  to  the  same  requirement 
as  to  Justification  as  are  persons  who  exe- 
cute similar  undertaklng:s. — Keefe  v.  Su- 
perior Court,  23  Cal.  App.  760,  139  Pac.  899. 

10.  Where  the  defendants  in  an  action 
in  a  Justice's  court  are  husband  and  wife, 
and  on  appeal  both  are  named  as  appellants 
in  the  notice  and  undertaking:,  the  wife 
can  not  act  as  surety,  although  it  is  as- 
serted that  she  is  not  interested  in  the 
Judg:ment. — Keefe  v.  Superior  Court,  23  Cal. 
App.  750,  139  Pac.  899. 

11.  Where  the  last  day  for  filing:  an  un- 
dertaking on  an  appeal  from  a  Justice's 
court  falls  on  Saturday,  which  from  12 
o'clock  noon  is  a  holiday,  filing:  the  under- 
taking on  the  Monday  following  is  too  late, 
and  the  superior  court  can  not  entertain 
Jurisdiction  of  the  appeal. — Starr  v.  Supe- 
rior Court.  23  Cal.  App.  670,  139  Pac.  241. 

12.  Jurisdiction  of  a  Justice's  court  ap- 
peal is  acquired  where  the  undertaking  and 
notice  of  appeal  are  received  by  the  Justice 
in  time  with  the  request  that  both  be  filed, 
and  the  fact  that  the  Justice  failed  to  in- 
dorse the  filing  mark  on  the  undertaking  as 
of  such  date  by  reason  of  his  having  of  his 
own  volition  indorsed  thereon  an  earlier 
date  when  the  sureties  verified  the  under- 
taking before  him,  is  not  fatal  to  the  ap- 
peal.— Dillon  V.  Superior  Court,  24  Cal.  App. 
760,   142  Pac.   608. 


§948.    JUSTDIOATION     OF     STTBETIES     ON    UNDEBTAKINO     ON 

APPKAL.  The  adverse  party  may  except  to  the  sufficiency  of  the  sureties  to 
any  of  the  undertakings  mentioned  in  sections  nine  hundred  and  forty-one, 
nine  hundred  and  forty-two,  nine  hundred  and  forty-three,  and  nine  hundred 
and  forty-five,  at  any  time  within  thirty  days  after  notice  of  the  filing  of  such 
ondertaking;  and  unless  they  or  other  sureties,  within  twenty  days  after  the 
appellant  has  been  served  with  notice  of  such  exception,  justify  before  a  judge 
of  the  court  below,  upon  five  days'  notice  to  the  respondent  of  the  time  and 
place  of  justification,  execution  of  the  judgment,  order,  or  decree  appealed 
from  is  no  longer  stayed ;  and  in  all  cases  where  an  undertaking  is  required  on 
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appeal  by  the  provisions  of  this  title,  a  deposit  in  the  court  below  of  the  albount 

of  the  judgment  appealed  from,  and  three  hundred  dollars  in  addition,  shall  be 

equivalent  to  filing  the  undertaking;  and  in  all  eases  the  undertaking  or 

deposit  may  be  waived  by  the  written  consent  of  the  respondent. 

History:  Ehiacted  March  11,  1872,  founded  upon  {  355  Practice  Act 
as  amended  1854  (Stats.  1854,  p.  84) ;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  338;  March  9,  1880.  Code  Amdts.  1880 
(C.  C.  P.  pt.)>  p.  6;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  173,  held  unconstitutional,  see  history,  S  5  ante; 
amendment  approved  March  18,  1906,  Stats,  and  Amdts.  1905,  p.  155. 

STAY  OF  PROCEEDINGS  BELOW— 
EXCEPTIONS. 

1.  Decision  of  clerk — On  justification  of 

sureties  before  him. 

2.  Same — Or  by  trial  court. 

3.  Exception  to  sureties — Objection  that 

affidavit  attached  to  undertaking  on 
appeal  is  defective. 

4-  6.  Failure    of   sureties   on   stay-bond   to 
justify — Effect  of. 

7, 8.  Same — Same — New  bond. 

9.  Same — Stay  of  proceedings  will  not  be 
granted,  when. 

10.  Same — Same — May  be  granted  by  ap- 

pellate court. 

11.  Failure  of  sureties  to  justify,  where 

excepted  to — Is  not  ground  for  dis- 
missaL 

12.  Filing  new  undertaking. 

13.  Justification  by  corporation. 

14.  Justification  of  sureties—On  bond  filed 

in  supreme  court. 

15.  Place  of  justification. 

16.  Stay  of  execution — Prior  to  justifica- 

tion. 

17.  Time  to  except  to  sureties. 

18.  Waiver  of  justification. 
19-21.  Waiver  of  undertaking. 

22.  Same — Must  be  made  before  time  for 

filing  the  undertaking  expires. 

23.  Same — Need   not  be   filed  within  five 

days. 

See,  ante.  S  936,  and  note. 
Am  to  deposit  In  place  of  vndertaklnc  see, 
ante,  S  940  and  note. 

1.  Decision  of  dcrk-^On  JiMtlllcatlon  of 
aarctiea  before  him  can  not  be  reviewed 
by  appellate  court. — Krelingr  v.  Krelins,  116 
Cal.  458.  461,  48  Pac.  883. 

2.  Same  — Or  hy  trial  conrt. — County 
clerk  and  Judere  of  superior  court  are  vested 
with  equal  authority  as  to  Justification  of 
sureties,  and  there  is  no  provision  for  re- 
view by  trial  court  of  action  of  county  cleric 
in  passing  on  suflllciency  of  sureties  on  bond, 
and  hence  an  order  that  sureties,  who  had 
Justified  before  county  clerk,  appear  and 
Justify  before  Judgre,  or  otherwise  writ  of 
assistance  would  be  enforced,  is  in  excess  of 
authority. — Boyer  v.  Superior  Court,  110 
Cal.  401.  403,   42   Pac.  802. 


5.  Ksceptlon  to  anretlea  Objection  that 
afldavlt  attached  to  nndcrtaklns  on  appeal 
Is  defecttve  Is  not  objection  to  sufficiency 
of  sureties  or  an  objection  which  required 
Justification  of  sureties  before  court  below. 
— Schacht  V.  Odell,  62  Cal.   447.  449. 

4,  Fallvre  of  avretlea  on  ataT-hoBd  to 
Jnatify— BUTect  of  is  to  leave  appeal  effec- 
tual^-only  consequences  being  that  execu- 
tion Is  not  stayed. — Duncan  v.  Times-Mir- 
ror Co..  109  CaL  602.  606.  42  Pac.  147. 

6.  Failure  of  sureties  to  Justify,  when 
excepted  to.  is  n«»  grround  for  dismlsslner 
appeal.  It  affects  only  stay  of  execution. 
— Swasey  v.  Adair.  83  Cal.  136.  187.  2S  Pac. 
284.  See  Wittram  v.  Crommelln.  72  Cal.  89. 
18  Pac.  160. 

•  6.  Failure  of  sureties  to  Justify  leaves 
plaintiff  in  position  to  enforce  execution  of 
his  Judgrment. — ^HUl  v.  Finnlsran,  54  Cal.  493. 
494. 

T.  Same— Same— New  bond  can  not  after- 
wards be  filed  in  court  below,  code  contem- 
plating: but  one  prooeedingr  to  stay  execu- 
tion. 

8.     Compare  I  however,  par.   12.  this  note. 

0.  Same— stay  of  proeeedlnc*  will  not  bo 
granted  when  sureties  on  stay-bond  fall  to 
Justify. — ^Nonpareil  M.  Co.  v.  McCartney. 
143  Cal.  1.  3.  76  Pac.  658. 

10.  Same^SamOi— May  be  granted  by  ap- 
pellate conrt^ — On  failure  of  suretlea  to 
stay-bond  to  Justify  supreme  court  will 
grrant  supersedeas  on  proper  terms,  where 
such  failure  was  not  fault  of  appellant. — 
Hill  V.  Finnigan.  54  Cal.  493.  494. 

11.  Fallnre  of  anretlea  to  Jnatlfy.  where 
excepted    to— Js    not    sronnd    for   dfontlaaal 

of  appeal. — Schacht  v.  Odell.  62  Cal.  447.  449: 
De  Jarnatt  v.  Marques.  127  Cal.  658.  560.  78 
Am.  St.  Rep.  90,  60  Pac.  45;  Klinflrler  v.  Hen- 
derson, 137  Cal.  661,  662.  70  Pac  617. 

12.  Flllnir  new  nndertahln^. — ^Where   the 

bond  fails  in  substantial  respects  to  com- 
ply with  the  statute,  and  therefore  Is  not 
effective  to  stay  execution,  the  appellant 
may,  at  any  time  before  the  execution  of 
the  Judgrment,  and  without  any  authority 
from  the  appellate  court,  file  another  un- 
dertakingr.  which,  if  suflflcient.  will  stay 
execution. — Bradley  Co.  v.  Mulcrevy,  166 
Cal.  326,  136  Pac.  60. 

18.  Jnatldcatlon  by  corporation. — Corpo- 
ration executing:  undertakingr  In  pursuance 
of  section  942,  ante,  must  Justify  upon   no- 
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tice  on  exception  to  sufficiency  of  surety- 
taken  in  pursuance  of  this  section,  and  in 
addition  to  facts  which  qualify  it  to  do 
business,  it  must  like  natural  persons,  show 
surplus  aasets  equal  to  amount  of  its  un- 
dertaking; hence  surety  company  with  cap- 
ital of  one  hundred  thousand  dollars  Is  not 
sufficient  sole  security  on  appeal  bond  for 
amount  of  more  than  two.  millions. — Fox  v. 
Hale  &  S.  M.  Co.,  97  Cal.  353,  364,  359,  32 
Pac.  446. 

14.  Jnattllcatloii  of  avretle*  — On  bond 
iled  In  avprenie  conrt  on  account  of  insuffi- 
ciency of  undertaking:  on  appeal  which  has 
been  approved  by  Judge  of  supreme  court 
can  not  be  required. — Stevenson  v.  Stein- 
berg. 32  CaL  873.  375. 

15.  Plnce  of  Jvstlllentlon« — ^Under  Prac- 
tice Act  providing  for  Justification  of  sure- 
ties before  county  Judge,  sureties  must 
justify  before  county  Judge  of  county  in 
which  action  was  tried  when  such  officer  is 
{^elected  as  one  before  whom  sureties  shall 
Justify. — Roush  V.  Van  Hagen,  18  Cal.  668, 
S69. 

It.  Stay  of  ezecvtion — Prior  to  JvatUI- 
catlon^ — Provision  that  unless  sureties  Jus- 
tify within  twenty  days  after  exception  to 
sureties,  execution  of  the  Judgment  ap- 
pealed from  is  no  longer  stayed,  does  not 
affect  stay  <of  execution  prior  to  such  time, 
and  hence  execution  is  stayed  until  expira- 
tion of  time  allowed  for  Justification,  so 
that  where  at  time  of  sale  under  foreclosure 
stay-bond  had  been  filed  and  sureties  not 
excepted  to,  sale  was  invalid,  though  there- 
after respondent  excepted  to  such  sureties 
and  they  failed  to  Justify. — Wheeler  v. 
Karnea,  130  Cal.  618.  620,  63  Pac.  62. 

IT.  Time  to  except  to  •nrettea  begins  to 
run  from  filing  of  undertaking,  and  not 
from  service  of  notice  of  appeal. — Brown 
V.  Green,  66  CaL  821.  228.  3  Pac.  811. 


18.     Waiver     of     Justification.— Where     it 

appears  that  sureties  appeared  at  proper 
time  and  offered  to  Justify,  but  matter  was 
continued  at  respondent's  suggestion  until 
his  motion  to  enlarge  stay-bond  was  sus- 
tained, when  he  appears  to  have  abandoned 
proceedings  to  Justify  sureties,  contention 
that  such  sureties  failed  to  Justify  can  not 
be  sustained. — Hubbard  v.  University  Bank, 
120  Cal.  682,  633.  62  Pac.  1070. 

10.  Waiver  of  nndcrtnklng  is  shown  by 
stipulation  that  appellant  has  in  due  time 
given  and  filed  good  and  sufficient  under- 
taking on  appeal. — Forni  v.  Yoell,  99  Cal. 
173.  174,  33  Pac.  887. 

20.  Stipulation  extending  time  for  filing 
appellant's  brief  and  for  like  purposes 
w^uld  not  amount  to  waiver  of  right  to  dis- 
missal of  appeal  for  failure  to  file  under- 
taking on  appeal. — Rose  v.  Mesmer,  134  Cal. 
469.  460,  66  Pac.  594. 

21.  Stipulation  to  have  case  placed  on  the 
calendar  out  of  its  order  for  hearing  does 
not  constitute  waiver  of  filing  of  under- 
taking on  appeal. — ^Little  v.  Jacks,  68  Cal. 
343,  347,  8  Pac.  856.  9  Pac.  264,  11  Pac.  128. 


Same— Mnst  be  made  before  time  for 
filing  the  nndertaklng  expires. — ^Newman  v. 
Maldonado,  3  Cal.  Unrep.  540.  30  Pac.  833, 
835. 


Same— Need  not  be  filed  nHthin  five 
days  limited  for  filing  undertaking  on  ap- 
peal, if  required  to  be  filed  at  alL — Newman 
V.  Maldonado.  3  Cal.  Unrep.  540,  30  Pac.  833. 
835. 

As  to  waiver  of  inanfllclency  of  nnder- 
taklng  on  appenlf  see.  ante,  S  941  and  note. 

Aa  to  ^ralver  of  provision  for  payment  of 
a  deficiency  Jndgment,  see,  ante,  {  946  and 
note. 


§948.    STAY  OF  PBOOEEDINOS  IN  OOUBT  BELOW;  EXCEPTIONS. 

In  cases  not  provided  for  in  sections  nine  hnndred  forty-two,  nine  hundred 
forty-three,  nine  hundred  forty-four,  and  nine  hundred  forty-five,  the  perfect- 
ing of  an  appeal  by  giving  the  undertaking  or  making  the  deposit  mentioned 
in  section  nine  hundred  forty-one,  stays  proceedings  in  the  court  below  upon 
the  judgment  or  order  appealed  from,  except  where  it  directs  the  sale  of 
perishable  property;  in  which  case  the  court  below  may  order  the  property 
to  be  sold  and  the  proceeds  thereof  to  be  deposited,  to  abide  the  judgment  of 
the  appellate  court;  and  except,  also,  where  it  adjudges  the  defendant  guilty 
of  usurping,  or  intruding  into,  or  unlawfully  holding  a  public  office,  civil  or 
military,  within  this  state,  and  except,  also,  where  the  order  grants,  or  refuses 
to  grant,  a  change  of  the  place  of  trial  of  an  action ;  and  except  also  where  it 
orders  a  corporation  or  its  officers  or  agents,  or  any  of  them,  to  give  to  a  per- 
son adjudged  to  be  a  director,  stockholder  or  member  of  such  corporation  a 
reasonable  opportunity  to  inspect  or  take  copies  of  such  books,  papers  or  docu- 
ments of  the  corporation  as  the  court  finds  that  such  director,  stockholder  or 
member  is  entitled  by  law  to  inspect  or  copy ;  and  except,  also,  where  it  ad- 
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judges  a  building  or  place  to  be  a  nuisance,  and  as  a  part  of  the  judgment  in 

the  case  orders  and  directs  the  closing  of  the  building  or  place  against  its  use 

for  any  purpose  for  any  period  of  time. 

History:  Ehiacted  March  11,  1872,  Bubstantial  re-enactment  of  8  356 
Practice  Act;  amendment  approyed  February  16,  1874,  Code  Amdts. 
1873-4,  p.  408;  February  27,  1905,  Stats,  and  Amdts.  1905,  p.  22;  May 
12,  1921,  Stats,  and  Amdts.  1921,  p.  95.    In  effect  July  29,  1921. 


8UPEESEDEAS— EXCEPTIONS. 

1-8.  As  to  power  to  issue. 

4.  Same — ^Mere  informality  in  judgment 

insufficient  a  warrant. 

5.  A  statutory  remedy. 

6.  Administmtor — Order  appointing. 

7.  Alimony — ^Receiver   to   collect  —  Judg- 

ment for  alimony  not  directing  pay- 
ment of  money. 
8,  9.  Change  of  venue. 

10.  Same — ^Denial  of  motion  for — Appeal 

from  order,  effect  of. 

11.  Same— EflFect   of   appeal   on   jurisdic- 

tion. 

12.  Same — Judgment  pending  appeal. 

13.  Commission  to  take  depositions  during 

appeal. 

14.  Construction  of  section — Creates  statu- 

tory supersedeas. 

15.  Same — ^Does  not  apply  where  there  is 

no  appeal  from  judgment. 

16.  Same — Includes    judgment    which    is 

self -executing. 

17, 18.  Same — ^Undertaking  on  appeal,  under 
section  941,  ante,  stays  proceedings 
pending  appeal,  except  in  cases  pro- 
vided for  in  sections  942-945,  ante. 

19.  Distribution — Decree  of. 

20.  Divorce — Order    modifying    judgment, 

and    giving    custody    of    child    to 
father. 

21.  Effect  of  status  quo. 

22.  Election   contest— Appeal   from   judg- 

ment. 

23.  Eminent  domain. 

24.  Family  allowance. 

25.  Foreclosure  of  mortgage — As  to  gener- 

ally. 

26.  Same — Writ  of  assistance. 

27.  Same — Personal  property. 

28.  Foreclosure  of  pledge — In  general 

29.  Injunction  which  preserves  status  quo. 

30.  Insolvency  —  Order    adjudging    peti- 

tioner insolvent. 

31.  Mandamus — Stayed  by  undertaking. 

32.  Money  in  possession  of  court. 

33.  New-trial  order. 

34.  Order  appointing  receiver. 

35.  Partition — Decree  of  partition  between 

heirs. 

36.  Partnership  accounting — In  general. 

37.  Pending  appeal  from  order  appointing 

guardian  of  incompetent. 


88.  Perishable  property  —  Judgment  for 
sale  of. 

39.  Receiver  to  collect  alimony. 

40.  Receiver's    account  —  Order    vacating 

settlement. 

41,42.  Removal    from    office  —  Appeal    from 
judgment. 

43.  Same — Appeal  by  intervener. 

44.  Sale — Judgment   directing — Of   steam- 

ship, etc. 

45.  Satisfaction  of  judgment — Order  set- 

ting  aside — Appeal   from — Stay  of 
proceedings. 

46-  56.  Stay  of  execution — Supersedeas. 

57.  Same — Statutory    provision    necessary. 

58,  59.  Stay  of  mandatory  injunction — As  to 
generally. 

60.  Same — Affirmative  acts  directed — Bed 

Light  Abatement  Law. 

61.  Transfer  of  cause  to  another  coimty — 

Deprives  court  of  all  jurisdiction. 

62.  Same — ^Appeal  from  order — ^Effect  of. 

63-  66.  Undertaking  to  stay  execution  and  pro- 
ceedings— As  to  generally. 

67.  Same — Appeal  from  mandatory  injunc- 

tion. 

68.  Same — Enforced  in  action  only. 

69.  Same — Same — On   appeal   from    order 

under  section  685,  ante. 

70,71.  Same  —  Fixing    amount   of    bond    by 
order  of  court. 

72.  Same — Same — Mandamus. 

73-  75.  Undertakings  in  other  cases — Construc- 
tion of  section. 

76,  77.  Usurpation  of  office — Construction  of 

section. 

78.  Vendee  and  vendor — Judgment  for  sale 

and  deficiency. 

79.  Void  stay-bond — Effect  of. 
Bee,  ante,  {986  and  note. 

Aa  to  utmr  of  proeeedtess  la  etate  eoart 
OB  writ  of  error  to  anpreBic  ooort  of  Halted 
States,  see  note  Ann.  Cas.  1912A«  2S9. 

1.  Am  to  power  to  lanae. — The  power  to 
Issue  a  writ  of  supersedeas  is  one  of  in- 
herent powers  of  a  court  of  appeals,  to  be 
exercised  in  any  proper  case  when  it  ap- 
pears necessary  so  to  do  to  preserve  the 
rigrhts  of  a  litlerant  until  final  determination 
of  his  appeal. — Reed  Orchard  Co.  v.  Su- 
perior Court,  (Sup.  Ct.),  19  Cal.  App.  €€7, 
128  Pac.  18. 

2.  After  an  appeal  Is  perfected  from 
Judgment  of  the  superior  court,  that  court 
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does  not  have  general  power  to  stay  the 
execution.— Mannix  v.  Superior  Court,  167 
Cal-    730.  781,  109  Pac.  264. 

3.  If  upon  appeal  from  Judgment  of  the 
supertor  court  an  undertaking:  Is .  given 
pursuant  to  this  section,  that  court  has 
po^vrer  to  compel  the  sheriff  to  respect  and 
o1>8erve  a  stay  of  execution  thereupon  given 
by  the  statute. — Mannix  v.  Superior  Court, 
157   Cal.  730,  731,  109  Pac.  264. 

4,  Sane ^Mere   Informality   In   Jndgnient 

tBsufncIent  to  wnrrantv—The  fact  that  the 
jodg^xnent  in  eminent  domain  may  be  Infor- 
ms.1  or  erroneous  is  no  ground  for  a  writ  of 
supersedeas,  especially  where  such  defect 
Is  not  a  Jurisdictional  one,  but  at  most  an 
irregularity  to  be  reviewed  in  the  proper 
proceeding.— Reed  Orchard  Co.  v.  Superior 
Court.  19  Cal.  App.  648,  128  Pac.  9,  15. 

5.  A  atntntory  remedy.— Whatever  stay 
maty  be  obtained  upon  appeal  must  be  con- 
trolled by  the  statutes  providing  for  under- 
tsKings  -on  appeal  and  the  power  of  the 
appellate  court  to  make  an  order  operating 
3S  a  supersedeas.— Pierce  v.  City  of  Los 
Anisreles.  159  Cal.  516,  114  Pac.  818.  See 
Reed  Orchard  Co.  v.  Superior  Court.  19  Cal. 
App-    648,  128  Pac.  9. 

«.  Admlnlfitpator  —  Order  appointing* — 
Proceedings  In  administration  of  estate  un- 
der order  appointing  administrator  are 
stayed  by  undertaking  executed  In  accord- 
ance with  section  941,  ante.— Estate  of 
^VVoods.  94  Cal.  666,  p67,  29  Pac.  1108. 

T.  Alimony— Receiver  to  colleet— Jnd*- 
^^t  for  alimony  not  directing  payment  of 
^^m^r.  but  providing  that  amount  awarded 
ahall  be  collected  by  receiver  out  of  rents 
and  profits  of  defendant's  real  estate,  and 
paid  over  by  him  as  same  shall  accrue, 
execution  on  is  stayed  by  undertaking  un- 
der section  941,  ante.— Anderson  v.  Ander- 
son.   123   Cal.  446.  447,  66  Pac.  61. 

«.  Ckanse  of  venue. — Conceded  that  ap- 
Tjeal  from  order  denying  motion  to  change 
Dlace  of  trial  entitles  appellant  to  contin- 
uance of  case  In  court  below  while  such  ap- 
peal la  pending.— People  ex  rel.  Scannell  v. 
Whitney,  47  Cal.  684,  686. 

AiB  to  transfer  of  canae  to  another  county, 
see  pars.  61,  62,  this  note. 

p  Appeal  from  order  refusing  to  grant 
cba'nsre  of  place  of  trial  does  not  stay  pro- 
ceedings so  as  to  prevent  trial  of  case  »n 
court  below.— Howell  v.  Thompson,  70  Cal. 
SS&  «35.  11  I*ac-  '^89.  See  People  ex  rel. 
Scannell  v.  Whitney,  47  Cal.  584,  686. 

-^^      Same ^Denial  of  motion  for — Appeal 

«-«M  order,  elfect  of.— Where  an  appeal  has 
^Ten  tafeen  from  an  order  denying  a  change 
«f  venue,  the  trial  of  the  cause  thereafter 
and  before  the  appeal  Is  disposed  of.  is  not 
Z  proceeding  without  or  In  excess  of  juris- 
diction of  the  court,  within  the  meaning  of 
«««tion  1102.  post,  so  as  to  authorize  the 
T«.Tiing  of  a  writ  of  prohibition  (People  ex 
lei  scannell  v.  Whitney,  47  Cal.  684),  but  a 
reversal  of  the  order  will  necessitate  a  re- 


versal of  any  Judgment  awarded  on  the 
trial  pending  such  appeal. — ^Howell  v. 
Thompson,  70  Cal.  686,  11  Pac.  789. 

11.  Same — ^Effect  of  appeal  on  Jarisdie- 
tlon. — Jurisdiction  Is  not  lost  by  appeal 
from  order  denying  change  of  venue,  and 
hence  trial  of  case  while  such  appeal  Is 
pending  would  not  be  without  Jurisdiction 
so  that  writ  of  prohibition  would  lie,  though 
such  proceeding  might  be  error  for  which 
the  Judgment  might  be  reversed. — People 
ex  rel.  Scannell  v.  Whitney,  47  Cal.  584,  586. 

12.     Same— -Jadgmcnt     pending    appeal. — 

On  reversal  of  order  refusing  to  grant 
change  of  venue.  Judgment  rendered  while 
appeal  from  order  was  pending  will  be  re- 
versed wlth-out  regard  to  commission  of  er- 
ror or  fact  that  appellant  appeared  at  trial 
of  case. — Howell  v.  Thompson,  70  Cal.  636, 
636.  See  People  ex  rel.  Scannell  v.  Whitney, 
47   Cal.   584,  -685. 

IS.  Commission  to  talce  depositions  dar- 
ing appeal. — Appeal  from  a  Judgment  and 
order  refusing  new  trial  pending  the  court 
has  Jurisdiction  under  section  946,  ante,  to 
issue  a  commission  to  take  depositions  of 
witnesses  under  sections  2020  and  2021. 
post,  with  a  view  to  the  use  of  the  same  If 
a  new  trial  should  be  ordered  by  the  appel- 
late court. — San  Francisco  Gas  &  El.  Co.  v. 
Superior  Court,  156  Cal.  30,  38,  84.  99  Pac. 
369. 

14.  Constractlon  of  section  —^  Creates 
■tntatory  snpersedeas  or  suspension  of 
power  of  court  below  to  Issue  execution  on 
Judgment  or  decree  appealed  from,  or  If 
writ  of  execution  Is  issued  prohibition 
against  execution  of  writ. — ^Dulln  v.  Pacific 
W.  &  C.  Co.,  98  Cal.  304,  806,  88  Pac.  123. 

15.  Same— Does  not  apply  where  there  Is 
no  appeal  front  Ja^gmeat*  but  only  from 
order  made  after  Judgment  denying  motion 
to  set  aside  execution. — Carit  v.  Williams. 
67  Cal.  580,  581.  8  Pac.  93. 

16.  Same  —  Inelvdes  Jadgment  which  Is 
self-czecntlng|  an  appeal  therefrom  does 
not  Impair  this  effect,  except  that  while 
appeal  is  pending  it  Is  not  available  as  evi- 
dence of  facts  adjudged. — Foster  v.  Superior 
Court,  115  Cal.  279,  282,  47  Pac.  68. 

17.  Same— Undertaking  on  appeal,  uder 
section  Ml.  ante,  stays  proceedings  pend- 
ing appeal,  except  In  cases  provided  for  in 
sections  942-fM5,  ante,  where  It  does  not  ap- 
pear that  property  to  be  sold  by  sheriff  un- 
der execution  on  Judgment  appealed  from  Is 
perishable  property. — ^Root  v.  Bryant.  64 
Cal.  182,  184. 

18.  Undertaking  on  appeal  under  section 
941.  ante,  has  effect  of  staying  execution  of 
Judgment  as  to  appellants  in  all  respects 
pending  appeal,  and  hence  motion  to  stay 
execution  will  be  granted. — Cummlngs  v. 
Cummlngs,  2  Cal.  Unrep.  744,  13  Pac.  322; 
City  of  Los  Angeles  v.  Pomeroy,  182  Cal. 
340.  841,  64  Pac.  477. 

10.  Din  tri  but  Ion — Decree  of. — Proceeding 
on   decree  of  distribution   Is  stayed  by  un- 


§949 


STAY    OF    PROCECDINGS    BBLOW— EXOBPTIOIfS 


IPt.II. 


dertakine:  in  accordance  with  section  941. 
ante,  on  appeal  taken  by  legatee  from  such 
decree. — Estate  of  Schedel.  69  Cal.  241.  248. 
10  Pac.  834. 

ao.  DlTorcc— Order  modlfylmv  Jnd^memt, 
■md  slvlmv  enatody  of  cklld  to  fatker,  and 

directing  delivery  of  child  by  Its  mother  to 
Its  father  In  pursuance  thereof,  before  ap- 
peal will  prevent  stay  of  proceedings  by 
giving  of  undertaking^  under  section  941» 
ante,  and  hence  mere  fact  that  such  under- 
taking: was  griven  will  not  authorise  habeas 
corpus  by  mo-ther  to  recover  possession  of 
child. — ^De  Lemos  v.  Siddall.  143  Cal.  818. 
315.  76  Pac.  1116.  distingruishing:  Ex  parte 
Queirolo,  119  Cal.  635,  51  Pac.  956;  Vosburgr 
V.  Vosburg.  187  Cal.  493,  70  Pac.  478. 

21.  Effect  of  statiia  quo. — A  Judgment  of 
the  superior  court,  from  which  an  appeal 
has  been  taken  and  perfected  and  a  bond  to 
stay  execution  griven  is  not  final,  but  stands 
undetermined  upon  appeal,  and  tlxe  appel- 
lant has  the  rigrht  to  insist  that  the  status 
quo  shall  be  preserved  until  the  final  adju- 
dication of  the  controversy  in  the  higrher 
court;  and  the  superior  court  is  without 
Jurisdiction  to  make  an  order  directing:  the 
receiver  appointed  to  hold  the  property  in- 
volved in  such  controversy  in  custody  to 
turn  the  same  over  to  the  federal  court. — 
Tsom  V.  Rex  Crude  Oil  Co..  147  Cal.  668,  82 
Pac.  819. 

22.  EicctloB  contest— Appeal  from  Judg- 
ment declaring:  plaintiff  elected  suspends 
Judg:ment.  and  hence  where  contestee  had 
entered  ofllce  before  rendition  of  Judgment 
he  was  entitled  to  retain  it  pending  appeal. 
— Day  V.  Gunning,  125  Cal.  527,  528,  58  Pac. 
172. 

23.  Eminent  domain. — Proceedings  un- 
der Judgment  giving  plaintiff  right  to  lay 
pipe-line  through  premises  of  appellant  are 
stayed  by  execution  of  undertaking  pro- 
vided for  in  section  941.  ante. — Daly  v.  Rud- 
dell,  129  Cal.  800,  801,  61  Pac.  1080. 

24.  Family  nllownnee* — Order  directing 
payment  to  heir  of  estate  of  family  allow- 
ance is  stayed  by  undertaking  given  In  ac- 
cordance with  section  941,  ante. — Pennie  v. 
Superior  Court,  89  Cal.  81.  82,  83,  26  Pac. 
617. 

2B.  Foredoanre  of  mortir«g«'^A«  to  sen- 
erally. — Where  liens  dealt  with  in  Judgment 
foreclosing  them  are  described  as  mort- 
gages, three-hundred-dollar  bond  will  not 
stay  Judgment  or  warrant  supersedeas. — 
Tolle  v.  Heydenfeldt,  188  Cal.  66,  57,  70  Pac. 
1018. 

2d.  Same— Writ  of  assistance  to  recover 
possession  of  land  sold  under  mortgage 
foreclosure  sale  will  not  be  stayed  where 
only  undertaking  on  appeal  is  that  given 
under  section  941,  ante. — California  M.  & 
Sav.  Bank  ▼.  Graves,  129  Cal.  649,  661,  62 
Pac.  259. 

207.  Same— Personal  property. — Execution 
of  Judgment  foreclosing  mortgage  on  per- 
sonal property  prior  to  amendment  of  code 


was  stayed  by  undertaking  on  appeal  as 
provided  by  section  941,  ante. — Snow  y. 
Holmes,  64  Cal.  282.  30  Pac.  806. 


Foreclosnre  of  pledge— ^Ib  veai 

Judgment  foreclosing  pledge,  and  directing 
sale  of  pledged  property,  is  stayed  by  un- 
dertaking In  accordance  with  section  941, 
ante,  and  writ  of  supersedeas  will  issue  to 
prevent  execution  of  decree  pending  the 
appeal. — Rdhrbacher  v.  Superior  Court,  144 
Cal.  681,  638,  78  Pac.  22. 


29.  Injunction  wklek  pieaeryea  status 
«vo^ — An  appeal  from  such  an  injunction 
does  not  stay  execution  or  proceedings 
thereunder. — Clute  v.  Superior  Court,  156 
Cal.  18.  99  Pac.  862. 

50.  Insolvency  •— Order  adjnddnir  peti- 
tioner insolvent,  and  directing  him  to  file 
inventory,  and  fixing  time  for  meeting  of 
creditors  .to  choose  assignee  Is  stayed  by  or- 
dinary appeal-bond  for  costs. — Dennery  v. 
Superior  Court,  84  Cal.  7,  9,  24  Pac.  147. 

51.  Mandamas  •— Stayed   by  nndertaklag. 

— Judgment  granting  writ  of  mandamus  is 
stayed  by  undertaking  as  prescribed  by 
section  941,  ante. — Palache  ▼.  Hunt,  64  Cal. 
473.  476,  2  Pac.  246. 

82.  Money  In  poaaeaslon  of  court. — Judg- 
ment determining  right  to  money  in  pos- 
session of  court  is  stayed  by  ordinary  ap- 
peal-bond for  costs,  though  Judgment  for 
costs  is  also  made. — ^McCalllon  v.  Hibernia 
Sav.  ft  L.  Soc,  98  Cal.  448.  444.  88  Pac  829. 

SS.  New-trial  order.— On  appeal  from  or> 
der  granting  new  trial,  undertaking  for 
damages  and  costs  is  sufiAcient  undertaking 
to  obtain  stay  of  proceedings  pending  ap- 
peal, and  hence  retrial  of  cause  pending 
such  appeal  was  erroneous. — Ford  v. 
Thompson,  19  Cal.  118,  119. 

54.  Order  appointing  receiver  in  further- 
ance of  the  enforcement  of  an  order  for 
alimony  which  had  been  appealed,  held  to 
be  in  excess  of  Jurisdiction,  since  the  pro- 
ceedings were  stayed  by  the  bond  on  appeal 
under  the  provisions  of  this  section. — Mc- 
Aneny  v.  Superior  Court.  160  Cal.  8.  87  Pac. 
1020. 

55.  Partition  —  Decree  of  partition  be- 
tween keira  of  estate  is  stayed  by  under- 
taking executed  in  accordance  with  section 
941,  ante. — Born  v.  Horstmann,  80  CaL  462. 
468.  6  L..  R.  A.  677,  22  Pac.  169.  888. 

Sd.     Partneraklp    arronntlng     In   geneniL 

— Judgment  in  partnership  accounting  ad- 
Judging  that  plaintiff  is  entitled  to  cer- 
tain sum,  and  directing  sale  of  partnership 
real  estate,  and  if  there  by  any  deficiency. 
Judgment  for  such  deficiency  against  de- 
fendant. Is  stayed  by  undertaking  under 
section  941,  ante. — Painter  v.  Painter.  98 
Cal.  626,  626.  33  Pac.  488. 

87.  Pending  appeal  from  order  appoint- 
ing guardian  of  incompetent. — The  power  of 
the  guardian  Is  stayed  pending  the  appeal, 
by  the  filing  of  the  undertaking  on  appeal 
prescribed  herein;  and  where  such  guard- 
ian,   notwithstanding   such   stay,   threatens 
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to  take  possession  of  the  property  of  the 
incompetent,  supersedeas  will .  issue. — Co- 
burn  Y.  Hynes,  161  Cal.  687,   120  Pac.   26. 

S8k  Pcrlskjible  property  ^  Jndsment  for 
■ale  of« — ^Where  court  found  that  property 
directed  to  be  sold  was  perishable,  three- 
hundrcd-dollar-bond  does  not  stay  proceed- 
ings under  this  section. — Tolle  v.  Heyden- 
feldt.  138  Cal.  66,  67,  70  Pac.  1018. 

SP.  Receiver  to  collcet  alimony. — Appeal 
from  order  appointing  receiver  to  collect 
alimony  does  not  enlarge  rlgrhts  of  plain- 
tiff to  issue  execution  on  Judfirment  award- 
ing: alimony  so  as  to  prevent  its  being: 
stayed  by  undertaking:  required  by  sec- 
tion 941,  ante. — Anderson  v.  Anderson,  123 
Cal.  445,  447,  56  Pac.  61. 

4P.    Receiver**   account  ^  Order  vacatlngr 

■ettlcnicnt*— Cost -bond  -on  appeal  from  or- 
der vacatingr  order  settling  receiver's  ac- 
count and  directing:  payment  of  certain 
claims  stays  proceeding:s  thereon  but  does 
not  stay  proceedingrs  on  prior  order. — Cred- 
its Com.  Co.  V.  Superior  Court.  140  Cal.  82. 
8S.  73  Pac.  1009. 

41.  Rcnioval  from  ofllce -— Appeal  from 
Jndsmcnt  removing:  board  of  supervisors 
Ipso  facto  operates  as  supersedeas,  and  fact 
tliat  new  board  was  appointed  and  qualified, 
and  met  and  org:anized  before  Judg:ment 
vas  entered,  and  appeal  taken,  does  not 
affect  situation. — ^Morton  v.  Broderick,  118 
Cal.  474,  486,  60  Pac.  644. 

42.  Perfecting:  appeal  by  g:iving:  under- 
taking in  action  broug:ht  to  oust  sheriff  for 
misdemeanors  In  office,  ipso  facto,  operates 
as  supersedeas. — Livermore  v.  Campbell,  62 
Cal.  76.  77. 

43.  Same— Appeal  by  Intervener  in  action 
where  it  is  determined  that  defendant  un- 
lawfully held  office  and  that  relator  was 
entitled  thereto,  does  not  stay  Judg:ment. — 
People  V.  Campbell,  138  Cal.  11.  18.  70  Pac. 
111. 


It  dlrcctlnc^-Of  stcam- 
•klp,  etc« — Judg:ment  for  sum  of  money,  di- 
recting: sale  of  steamship,  apparel,  and  ap- 
mratus,  and  payment  out  of  proceeds  of 
such  Judgrment,  may  be  stayed  by  under- 
taking:, as  provided  in  section  941,  ante, 
and  hence  undertaking:  as  provided  by  sec- 
tion 942.  ante,  is  without  consideration  and 
void. — Olsen  v.  Birch,  1  Cal.  App.  99,  81  Pac. 
€S6.  657. 

48.    Satlafactlo^  of  Jvdmnent— Order  set- 
ttsir  asidci^ Appeal  from— -Stay  of  proceed- 

IsgSd — On  an  appeal  from  an  order  setting: 
Aside  a  satisfaction  of  judgrment,  the  remedy 
of  supersedeas  can  not  be  invoked  to  stay 
Proceeding:s  upon  the  final  judg:ment. — 
Taylor  v.  Superior  Court,  44  Cal.  App.  23. 
185  Pac.  994,  following:  doctrine  in  Bateman 
y.  Superior  Court,  139  Cal.  140.  144.  72  Pac. 
122. 

4«,    Stay     of     ezecvtlon  ^  Snpersedeas. — 

Wbere  an  undertaking:  g:iven  to  stay  execu- 
tion of  a  Judgment  pending:  appeal  is  void 
for  want  of  compliance  with   the   terms  of 


the  order  fixing:  the  amount  thereof,  the 
appellant  may  at  any  time  before  the  tak- 
ing: out  of  execution  file  a  new  bond  with- 
out first  obtaining:  the  authorization  of  the 
appellate  court  so  to  do. — Bradley  Co.  v. 
Mulcrevy.  166  Cal.  325.  136  Pac.  60. 

47.  The  Code  of  Civil  Procedure  fixes  no 
time  within  which  an  undertaking:  to  stay 
execution  must  be  filed,  and  it  may  be  g:iven 
at  any  time  before  execution  of  the  Jud|^- 
ment. — Bradley  Co.  v.  Mulcrevy,  166  Cal. 
325,  136  Pac.  60. 

48.  Where  a  stay -bond  is  void,  the  re- 
spondent has  the  right  to  enforce  execution 
at  once,  and  this  rig:ht  is  not  impaired  by 
the  fact  that  he  may  have  instituted  pro- 
ceedings for  the  justification  of  the  sureties. 
— Bradley  Co.  v.  Mulcrevy,  166  Cal.  325,  136 
Pac.  60. 

49.  The  exception  in  above  section  which 
section  provides  that  the  perfecting:  of  an 
appeal  by  g:ivlng:  an  undertaking:  or  making: 
a  deposit  stays  proceeding:s  in  the  court  be- 
low upon  the  Judgment  or  order  appealed 
from,  except  where  it  directs  the  sale  of 
perishable  property,  has  reference  to  the 
case  where  the  order  appealed  from  and 
directing  a  sale  of  certain  property  has  been 
made  upon  the  ground  that  the  property 
is  perishable,  and  contemplates  an  adjudi- 
cation or  a  finding  to  that  effect  on  the 
part  of  the  court  making  such  order. — Zap- 
pettini  V.  Buckles,  167  Cal.  27,  138  Pac.  696. 

50.  An  application  for  a  writ  of  super- 
sedeas to  stay  execution,  pending  an  appeal 
from  a  final  judgment  should  bear  the  title 
of  the  original  action,  and  not  entitle  the 
petitioner  against  the  superior  court.— Zap- 
pettini  V.  Buckles,  167  Cal.  27.  138  Pac.  696. 

51.  The  execution  of  a  judgment  dis- 
solving a  partnership  and  directing  a  sale, 
by  a  receiver  therefor  appointed,  of  the 
partnership  property,  consisting  of  both 
real  and  personal  property,  is  stayed  on 
appeal  by  the  filing  of  a  bond  in  the  sum 
of  three  hundred  dollars  for  "damages  and 
costs,"  as  provided  by  section  941,  ante, 
and  a  writ  of  supersedeas  will  issue  to  re- 
strain the  receiver  from  selling  the  prop- 
erty pending  the  appeal. — Zappettini  v. 
Buckles,  167  Cal.  27.  138  Pac.  696. 

52.  It   is   irregular   to   entitle   (he   appli- 
cation for  a  writ  of  supersedeas  as  an  in- 
dependent proceeding,  and  to  enter  it  upon 
the  register  of  actions  as  a  cause  separate 
from  the  appeal   to   which   it  relates.     T\ie 
motion  should  have   the  title  of   the  cause 
on  appeal,  and   be  entered  on   the   register 
as    a    motion    in    the    cause    and    under    the 
same    number. — Southern    Pac.     Co.    v.    Su- 
perior Court,  167  Cal.  250,  139  Pac.  69. 

63.     The  power  to^issue  a  writ   of  super- 
sedeas is  one  of  the  powers  incidental  to  a 
court    of    last    resort.      It    exists     in     cases 
where  the  writ  is  necessary  to  preserve  the 
status  quo,  so  that  the  rights  Involved  in  an 
appeal,    when    determined   by    the    appellate 
court,  may  not  be  lost  or  prejudiced  by  rea- 
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son  of  the  intervening:  execution  of  the 
judgrment  or  order  appealed  from,  in  cases 
where  the  statute  regulating:  a  stay  of  pro- 
ceedings on  appeal  makes  no  provisions  for 
such  stay  in  the  particular  case. — Southern 
Pac.  Co.  V.  Superior  Court,  167  Cal.  250,  139 
Pac.  69. 

54.  A  judgrment  is  not  stayed  by  an  ap- 
peal from  an  order  made  after  Judgrment 
and  by  the  fllingr  of  a  bond,  except  on  an 
appeal  from  an  order  refusing:  a  new  trial. 
— Bryan  v.  Superior  Court,  169  Cal.  761,  147 
Pac.  988. 

56.  A  writ  of  supersedeas  will  not  issue 
to  stay  execution  on  a  Judg:ment  pending:  an 
appeal  from  an  order  denying:  a  motion  to 
set  the  judg:ment  aside,  where  it  appears 
from  the  petition  that  while  the  attorney 
who  appeared  for  the  petitioner  in  the  ac- 
tion in  which  the  judg:ment  was  rendered 
was  not  authorized  so  to  do  and  that  the 
trial  of  the  action  and  the  entry  of  judg- 
ment were  had  without  the  petitioner's 
knowledge,  and  there  is  no  denial  therein 
that  he  was  duly  served  with  summons,  nor 
assertion  made  that  he  made  any  arrange- 
ment for  representation  by  other  counsel. 
— Bryan  v.  Superior  Court,  169  Cal.  761,  147 
Pac.  938. 

56.  Where  the  appeal  acts  as  a  superse- 
deas, the  appellate  court  will  issue  a  writ 
of  supersedeas  or  stay  of  proceedings  when 
the  trial  court  is  about  to  issue  an  execu- 
tion or  other'  order  with  the  intention  of 
carrying  the  judgment  into  effect. — Reed 
Orchard  Co.  v.  Superior  Court,  19  Cal.  App. 
648,  128  Pac.  9,  12. 

B7.  Same — Statutory  provision  nccciisary. 
— No  stay  of  execution  is  effected  by  an  ap- 
peal unless  by  virtue  of  some  statutory  pro- 
vision.— Reed  Orchard  Co.  v.  Superior  Court, 
19  Cal.  App.  648,  128  Pac.  9,  12.  See  Pierce 
V.  City  of  Los  Angeles,  159  Cal.  516.  114 
Pac.  818. 

58.  Stay  of  mandatory  Injunction— As  to 
generally. — Such  an  injunction  can  not  be 
enforced  pending  a  duly  perfected  appeal. — 
Clute  V.  Superior  Court,  155  Cal.  18,  99  Pac. 
362. 

59.  A  proceeding  of  the  court  In  con- 
tempt for  a  violation  of  an  injunction,  pro- 
hibitory in  terms,  but  mandatory  in  effect, 
which  has  been  stayed  by  a  duly  perfected 
appeal,  is  in  the  nature  of  a  process  for  the 
enforcement  of  the  affirmative  feature  of 
the  Injunction,  and  in  such  case,  a  writ  of 
supersedeas  may  properly  issue  out  of  the 
appellate  court  to  arrest  the  same. — Clute 
V.  Superior  Court,  155  Cal.   18,  99   Pac.   862. 

eo.  Same— Afllrmatlve  acts  directed — Red 
Light  Abatement  Law. — ^Under  the  provi- 
sions of  section  941c,  ante,  as  It  stood  be- 
fore its  repeal,  and  of#the  above  section  as 
it  at  present  stands,  in  a  proceeding  under 
the  Red  Light  Abatement  Law  In  which  the 
judgment  directs  affirmative  acts  that  would 
operate  to  the  irreparable  injury  of  the 
appellant  if  he  should  be  successful  on  his 
appeal,  that   part   of   the   decree   which   di- 


rects the  removal  of  tenants  and  property 
and  the  sale  of  chattels,  being  mandatory, 
will  be  stayed  by  operation  of  an  appe&l 
from  the  judgment  without  an  application 
to  the  trial  court  for  the  relief  provided  by 
section  9  in  the  Red  Light  Abatement  Lavir. 
— People  ex  rel.  Bradford  v.  Laine,  177  CaL 
742,  171  Pac.  941,  following  the  doctrine  in 
Dewey  v.  Superior  Court,  81  Cal.  64,  22  Pac. 
333;  Dulin  v.  Pacific  Wood  ft  Coal  Co.,  98 
Cal.  304,  33  Pac.  123;  Stewart  v.  Superior 
Court,  100  Cal.  643,  34  Pac.  156,  163;  Schwarz 
V.  Superior  Court,  lit  Cal.  106,  43  Pac.  680; 
United  Railroads  of  San  Francisco  v.  Su- 
perior Court,  172  Cal.  80,  155  Pac.  463. 

61.     Transfer  of  eauae  to  another  county- 
Deprives    court    of    all    Jnriadlctlon. — In     a 

case  in  which  a  court  in  which  an  action 
is  brought  makes  an  unconditional  order 
changing  the  place  of  trial  to  another 
county,  this  order  operates  eo  instantl.  to 
change  the  jurisdiction  over  the  cause  to 
the  new  county;  and  Is  no  provision  for  a 
stay  of  proceedings  in  case  of  a  change  of 
trial,  the  provisions  of  the  above  section 
not  applying  thereto. — Searcy  v.  Superior 
Court.  —  Cal.  App.  — ,  190  Pac.  202. 

As    to    changre   of   venue*    see    pars.    8-1 3» 
this  note. 

63.     Same— Appeal  froui  ordev^— Eflect  of. 

— In  the  case  of  an  appeal  from  an  order 
granting  a  change  of  the  place  of  trial  to 
another  county  in  the  interval  between  tlie 
change  of  the  place  of  trial  and  the  hearing 
from  the  appeal  granting  the  change,  the 
court  to  which  the  cause  is  .  transferred  Is 
the  only  court  having  any  powers  in  the 
premises,  and  during  that  Interval  may 
grant  additional  allowances  and  may  pro- 
ceed in  every  way  with  the  trial  or  other 
disposition  of  the  case,  because  an  appeal 
subsequently  taken  from  the  order  of 
change  of  place  of  trial  does  not  have  the 
effect  to  re-Invest  In  the  court  in  which 
the  action  was  originally  instituted  any  of 
the  powers  which  had  already  passed  to  the 

new    court. — Searcy    v.    Superior    Court,    » 

Cal.  App.  — ,  190  Pac.  202. 

63.  rndertakinir  to  stay  execution  aiitf 
proceedinffH — As  to  irenerally. — One  having 
a  right  to  appeal  from  order  appointing  a 
receiver  has  also  the  right  to  give  the  un- 
dertaking provided  by  section  943,  ante,  and 
stay  the  execution  of  the  order. — Windsor 
Pottery  W.  v.  Superior  Court,  13  Cal.  App^ 
360,  363,   109   Pac.  843. 

64.  In  obligating  Itself  to  secure  obedi- 
ence by  the  appellant  of  any  order  made 
upon  appeal,  the  surety  of  an  undertakings 
given  under  this  section  does  all  the  law 
requires.  There  is  no  consideration  for  an 
added  covenant  that  the  surety  would  per- 
mit judgment  to  be  taken  against  it  on  mo- 
tion and  where  such  covenant  is  included 
In  the  bond  and  judgment  Is  taken  against 
the  surety  upon  motion  he  can  not  recover 
from  the  appellant. — United  States  Fidelity 
&  G.  Co.  V.  More,  166  Cal.  415,  417,  101  Pac. 
302. 
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65.  The  provisions  of  section  942,  ante, 
are  not  applicable  to  an  undertakingr  eriven 
to  stay  execution  of  a  Judgrment  in  claim 
and  delivery  adjudsrlngr  the  plaintiff  en- 
titled to  the  possession  of  certain  property 
or  to  a  money  Judi?ment  in  case  possession 
could  not  be  had. — Churchill  v.  More,  7  Cal. 
App.  767,  770.  96  Pac.  108. 

66.  Undertakingr  to  stay  execution  upon 
appeal  from  interlocutory  decree  directing 
accountlnsr  and  delivery  of  property  in  ac- 
tion for  dissolution  of  copartnership  is 
not  sufficient  to  stay  execution  upon  appeal 
from  final  decree  entered  in  the  action.— 
Doudell  V.  Shoo.  159  Cal.  448.  114  Pac.  579. 

€7.  Sasie^  Appeal  from  mandatory  Ib- 
JanrtloB.  it  is  the  duty  of  the  court  to  fix 
the  amount  of  the  bond  necessary  to  stay 
execution,  and  where  defendant  has  ap- 
plied to  the  court  to  so  do,  he  should  not 
Ke  judged  ffuilty  of  contempt  for  failure  to 
obey  the  injunction  pending  the  determin- 
ation of  the  court  upon  his  application  and 
until  he  have  a  reasonable  opportunity  to 
give  the  bond. — Clute  v.  Superior  Court,  166 
Cal.  15.  20.  99  Pac.  362. 

681     Same— -Enforced   in    action   only.^ — ^An 

undertakingr  «civen  in  pursuance  of  an  order 
of  the  supreme  court  for  a  supersedeas  can 
hts  enforced  by  action  only,  and  can  not  be 
erforced  by  a  summary  judgment,  without 
process  or  notice,  as  specially  provided  in 
the  case  of  an  undertaking  under  this,  sec- 
tion.—Weldon  V.  Rogers,  154  Cal.  636,  98 
Pac.  1070. 

W.  Same— Same — On  appeal  from  order 
■ader  section  085.  ante. — ^An  undertaking 
sucta  as  la  here  contemplated  is  effectual 
only  when  used  on  an  appeal  from  a  judg- 
ment or  order  directing  the  payment  of 
money,  and  is  of  no  avail  on  appeal  from 
an  order  made  under  the  authority  of  sec- 
tion 685.  ante,  which  is  not  such  an  order, 
although  it  may  be  directed  to  a  Judgment 
of  that  description,  and  may  Itself  direct 
the  issue  of  execution  for  a  stated  sum; 
and  an  ex  parte  judgment  against  the  sure- 
ties upon  «in  undertaking  on  appeal  from 
such  an  order,  entered  under  the  authority 
of  this  section,  is  void. — ^Weldon  v.  Rogers, 
154  Cal.  636,  98  Pac.  1070. 

70.  Same— FIxInff  amount  of  bond  by  or- 
ier  of  court  or  a  Judge  thereof  is  essential 
to  the  staying  of  the  execution,  otherwise 
it  would  necessarily  follow  that  regardless 
of  the  value  of  the  property  involved  a 
bond  in  any  amount  which  the  appellant 
might  elect  to  give  might  be  sufficient. — 
Tnited  States  Fidelity  &  G.  Co.  v.  More,  165 
Cal.  415,  417,  101  Pac.  302. 

71.  It  is  the  duty  of  the  Judge  to  fix  the 
amount  of  the  undertaking  In  order  to  state 
the  proceeding  pending  an  appeal  and  in 
case  of  his  refusal  a  writ  of  mandate  will 
lie  to  compel  such  action. — ^Windsor  Pottery 
W.  V.  Superior  Court,  13  Cal.  App.  860.  862, 
10$  Pac.  84S. 


72.  Same— Sauic — ^Mandamua. — It  is  held 
to  be  the  duty  of  the  court,  upon  a  proper 
application  in  that  behalf,  to  fix  the  amount 
of  the  undertaking  to  be  given  to  stay 
proceedings  under  the  writ,  pending  appeal, 
and  mandamus  lies  to  compel  the  perform- 
ance of  that  duty. — Gordan  v.  Graham.  158  . 
Cal.  299.  95  Pac.  146. 

73.  Undertaklnira  In  other  cases  — Con- 
struction of  section. — The  exception  as  to 
the  sale  of  perishable  property  has  refer- 
ence to  the  case  where  the  order  appealed 
from  and  directing  a  sale  has  been  made  on 
the  ground  that  the  property  is  perishable, 
and  contem»plates  an  adjudication  or  find- 
ing to  that  effect  on  the  part  of  the  court 
making  such  order. — Zappettini  v.  Buckles, 
167  Cal.  27,  138  Pac.  696. 

74.  .An  undertaking  under  this  section 
will  not  stay  execution  of  a  Judgment  fore- 
closing a  trust  deed  for  a  large 'sum  and 
directing  the  sale  of  both  personalty  and 
realty.  The  undertaking  in  such  a  case  is 
that  provided  for  in  section  945,  ante. — 
Southern  Pac.  Co.  v.  Superior  Court,  167  Cal. 
250.   139   Pac.  69. 

76.  The  stay  given  by  virtue  of  this  sec- 
tion in  case  of  appeal  is  effectual  only  as 
to  the  Judgment  in  so  far  as  it  afiTects  the 
appellant,  requires  him  to  do  something 
for  the  benefit  of  the  respondent,  or  permits 
something  to  be  done  as  to  the  appellant. 
There  Is  no  provision  of  law  requiring  a 
stay-bond  from  the  appellant  as  a  condition 
precedent  to  staying  proceedings  in  the 
lower  court  on  the  judgment  appealed  from 
in  so  far  as  the  Judgment  is  against  the 
appellant.  Any  stay  bond  given  under  such 
circumstances  would  be  without  considera- 
tion and  hence  unenforceable. — Halsted  v. 
First  Sav.  Bank,  173  Cal.  606,  160  Pac.  lo75. 

70.  Usurpation  of  ofllce— Construction  of 
section. — Provision  that  appeal  does  not 
stay  proceedings  on  Judgment  where  it  ad- 
judges defendant  guilty  of  usurping  or  in- 
truding into  or  unlawfully  holding  public 
office,  civil  or  military,  within  state,  au- 
thorizes construction  that  proceedings  on 
judgment  are  stayed  when  it  affirms  right 
of  plaintiff  to  any  office  which  is  not  public. 
Director  in  private  corporation  can  not  be 
said  to  hold  public  office. — Foster  v.  Su- 
perior Court,  116  Cal.  279,  283,  47  Pac.  58. 

77.  Appeal  from  Judgment  declaring  that 
defendant  had  usurped  and  intruded,  and 
was  unlawfully  exercising  office,  and  that 
relator  was  entitled  to  office,  did  not  stay 
execution  of  Judgment. — Ex  parte  Henshaw, 
73  Cal.   486,  487,  15  Pac.  110. 

78.  Vendee  and  vendor  —  Judarment  for 
Male  and  deficiency. — ^Undertaking  on  ap- 
peal as  prescribed  by  section  941,  ante. 
stays  proceedings  on  Judgment  in  action  by 
vendee  against  his  vendor  by  which,  after 
directing  that  plaintiff  recover  certain  sum 
of  money  from  defendant,  sale  of  land  is 
directed,   and  deficiency  Judgment   provided 
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for,  where  at  time  plaintiff  Is  in  possession 
of  premises. — Owen  v.  Pomona  L.  &  W.  Co., 
124  Cal.  331,  333,  67  Pac.  71. 

A4I  to  opera tloA  of  stay,  see,  ante,   f  946 
and  note. 


70.  Void  atax-bond— Bffeet  of. — ^The  pro- 
visions of  this  section  are  not  applicable  to 
a  case  where  the  stay^bond  on  appeal  Is  ab- 
solutely void. — ^ICaxe  v.  I^anerford,  16  Cal. 
App.  746,  117  Pac.  929. 


§  960.  WHAT  PAPERS  TO  BE  USED  ON  APPEAL  FROM  THE  JUDO- 

MENT.     On  appeal  from  a  final  judgment,  the  appellant  must  furnish  the 

court  with  a  copy  of  the  notice  of  appeal,  of  the  judgment-roll,  and  of  any  bill 

of  exceptions  upon  which  the  appellant  relies. 

History:  Enacted  March  11,  1872,  founded  upon  S  346  Practice  Act 
as  amended  1854,  Stats.  1854,  p.  84;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  338;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  173,  held  unconstitutional,  see  history, 
S  5  ante;  amendment  approved  AprU  24,  1915,  Stats,  and  Amdts.  1915, 
p.  205.     In  effect  August  8,  1915. 

36.  Notice  of  appeal. 

37.  Omission  of  some  parts  of  judgment- 
roll. 

38.  Printing  transcript. 

39.  Proof  of  service  of  notice  of  appeal. 
40,41.  Same — ^Permission  to  make  proof. 
42-  53.  Record  furnished  on  appeaL 

54.  Service  of  transcript. 
55, 56.  Single  transcript  on  several  appeals. 
67.  Statement  of  grounds  of  appeaL 

58.  Statement  of  case  used  on  hearing  of 
motion  for  new  trial. 

59, 60.  Same — Necessity  for  use  on  motion  for 
new  trial. 

61.  Time  to  file  transcript 

62, 63.  Same — Commencement  of. 

64.  Same — Depositing  transcript  with  ex- 
press company  for  transmission. 

65.  Same — Dismissal. 
66, 67.  Same— Excuse  for  failure  to  file. 
68-  73.  Same — Extension  of  time. 

74.  Same  —  Piling    printed    transcript    on 
same  day  motion  to  dismiss. 
75-  78.  Same— Statement  not  settled. 
79.  Same — Same — ^Refusal  to  settle. 

80,  81.  Same — What  considered  on  motion  to 
dismiss. 

82,83.  Transcript — Necessity  of. 

84.  Undertaking  should  not  be  embodied 
in  transcript. 

85.  Waiver  of  insufficiency  of  transcript. 
See.  ante,  f  986  and  note. 
As  to  risht  of  appellant  to  prepare  traa- 

Mcrlpt  ander  provision*  of  above  seetloB,  ta- 
■tead  of  under  the  provisions  of  section 
•5Sa,  iiost,  on  an  appeal  under  tke  alter- 
native method,  without  aflectimp  the  valid- 
ity of  hij«  appeal,  see,  ante,  {  940,  note  pars 
62-67. 

1.  Affidavits — Printed  In  transcript  which 
form  no  part  of  record,  can  not  be  con- 
sidered.—Warren  &  Malley  v.  Russell  129 
Cal.  381,  383,  62  Pac.  75. 


APPEAL  FBOM  JUDGMENT— PAPERS 

USED  ON. 

1.  Affidavits — Printed  in  transcript. 

2.  Same — To  contradict  transcript. 

3.  Same — ^Used  on  motion  after  judgment. 

4.  Amendment — Not  amended  by  supreme 

court. 

5.  Same — Statement  on  motion   for  new 

trial  —  Not    amended    by    supreme 
court. 

Bill  of  exceptions. 

Same — Applicable  to  all  appeals. 

Same — Erroneously  entitled. 

Same  —  Same  — '  *  Statement  of  the 
case." 

Same — Necessity  for. 

Construction  of  section — * '  Appeal  from 
final  judgment.'' 

Same  —  Authorizes  making  of  state- 
ment for  use  on  appeal  from  judg- 
ment. 

Same — Review  on  appeal  from  judg- 
ment and  from  order  subsequent  to 
judgment. 

Contents  of  transcript — In  generaL 

Same — Copy  of  order  appealed  from. 

Same — Copy  of  pleadings. 

Same — Copies  of  papers  designated  in 
this  section  must  be  set  out. 

Same — Court  below  is  not  authorized  to 
say  what  papers  shall  be  used  on  ap- 
peal. 

Same — Interlineation  in  printed  record. 

Same — Motion  to  dismiss — What  con- 
sidered. 

Errors — Against  respondent. 

Same^— In  striking  out  portions  of  an- 
swer. 

Judgment  —  Record  on  appeal  from 
judgment. 

Matter  which  does  not  tend  in  some 
degree  to  illustrate  point  made. 

Motion  to  strike  from  transcript' and 
disregard  certain  order. 


6,7. 

8. 

9,10. 

11. 

12- 14. 
15. 

16. 


17. 

18-  21. 
22. 
23. 
24. 

25. 

26. 
27. 

28. 
29. 

30-  33. 

34. 

35. 
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eoBtradlct  tnmaeript* — ^Affl- 
of  defendant  can  not  be  used  to 
refusal  to  arrant  oonti nuance  was 
erroneous  where  facts  as  set  forth  In  bill  of 
exceptions  show  there  was  no  error.— 
Prost  ▼.  Witter.  1S2  Cal.  421,  429,  86  Am. 
St.   Rep.  SS,  64  Pac.  706. 

S»     Saai^— IJseA  on  motion  after  Jndsmcmt 

can  not  be  considered  on  appeal  from  final 
Judfirment,  unless  they  are  embodied  in  bill 
of  exceptions,  or  statement  settled  in  due 
form. — ^Welsh  v.  Allen,  64  Cal.  211,  212. 

4.  AJBfteBdflseBt'^Not  anacndcd  by  sapreaKe 
eo«rt« — ^BUl  of  exceptions  can  not  be 
amended  by  supreme  court,  which  must 
review  order  on  record  on  which  it  was 
made. — ^Baker  v.  Borello,  181  Cal.  616,  617. 
63   Pac.  914. 

Ck  Sate  gtnte«eat  ea  Mottoa  for  bow 
trial— Not    amended    by    aapreme    eonrt. — 

The  action  of  trial  court  must  be  reviewed 
on  transcript  of  records  of  that  court. — 
Clare  v.  Sacramento  E.  P.  &  L.  Co.,  122  Cal. 
504.  607,  66  Pac.  826. 

«•  Bill  of  ezeeptions  to  constitute  part 
of  transcript  on  appeal  must  be  settled  as 
provided  in  section  649  or  660,  ante. — ^Wit- 
ter  ▼.  Andrews,  122  Cal.  1,  2,  64  Pac.  276. 

7.  Bill  of  exceptions  need  not  become 
part  of  Judgrment-roll  tft  constitute  record 
on  appeal  from  judgement. — Caldwell  v. 
Parks,  47  Cal.  640,  641. 

8.  Sam^— Applicable  to  all  appeals. — ^ill 
of  exceptions  is  equally  applicable  to  any 
and  all  kinds  of  appeals  provided  for  by 
code. — Brandt  v.  Clark,  81  Cal.  634,  638,  22 
Pac.  86S. 

••  Same— Erroneonsly  entitled. — On  ap- 
peal from  Judgment,  bill  of  exceptions  may 
be  used,  and  fact  that  it  was  entitled  to  bill 
of  exceptions  on  motion  for  new  trial  is  im- 
material. — Bedan  v.  Turney,  99  Cal.  649,  661, 
3*    Pac  442. 

10.  Calling  document  statement  rather 
than  bill  of  exceptions  will  not  deprive 
appellant  of  his  appeal  where  he  was  not 
entitled  to  statement  of  case  but  was  en- 
titled to  bill  of  exceptions. — Witter  v.  An- 
drews, 122  Cal.  1,  2,  64  Pac.  276. 

11.  Same  —  Same  — '^Statement      of      tbe 

I  ear  ** — Thus,  where  the  appellant  set  forth 
in  tlie  transcript  a  document  which  he  en- 
titled "statement  of  the  case,"  in  which  was 
net  forth  all  the  matters  essential  to  a  bill 
of  exceptions.  It  was  held  sufficient  for  all 
purposes. — Pease  v.  Fink,  8  Cal.  App.  871, 
SS  Pac  667. 

19^  Same— Neecaslty  for. — Construed  not 
to  forbid  hearing  of  appeal  from  Judgment 
nolens  there  should  be  bill  of  exceptions, 
but  only  that  court  shall  be  furnished  with 
copy  of  any  bill  on  which  appellant  relies. 
— ^Tbompson  ▼.  Hancock,  61  Cal.  110,  111. 

IS.  Absence  of  bill  of  exceptions  is  not 
ground  for  dismissal  of  appeal,  but  rather 
for  sm  affirmance  of  Judgments,  if  there  is 
nothing  In  record  on  which  action  of  su- 
fv^ri^r    court    can    be    properly    reviewed. — 
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Howell  V.  Howell,  101  Cal.  116.  116,  86  Pac 
448. 

14.  Where  order  appealed  from,  was,  in 
effect,  a  Judgment,  and  could  be  reviewed 
on  Judgrment-roU,  motion  to  dismiss  appeal 
for  want  of  bill  of  exceptions  will  be  denied. 
—Howell  V.  Howell,  101  Cal.  116,  116,  36 
Pac.  448. 

15.  Constrnetion  of  aeetion  —  <<Appeal 
from  flnal  Jadssftenf*  means  appeal  only 
from  final  Judgment  mentioned  in  subdi- 
vision 1  of  section  963,  post,  and  does  not 
include  appeals  in  probate  matters  which 
are  provided  for  in  subdivision  8. — Estate 
of  Franklin,  183  Cal.  684.  688,  66  Pac.  1081. 

16.  Sam^— Aotborlaes  makinir  of  atatr- 
mcnt    for    use    on    appeal    from    Judgment, 

where  motion  for  new  trial  was  based  on 
minutes  of  court  without  any  statement, 
though  time  for  appealing  from  order  deny- 
ing new  trial  had  expired  before  application 
was  made  to  settle  such  statement.— Vinson 
v.  Los  Angeles  P.  R.  Co.,  141  Cal.  161,  162. 
74  Pac  767. 

17*  Same— Review  on  appeal  from  Jndir- 
mcnt  and  from  order  snbseqnent  to  Jnds- 
ment  is  to  be  had  on  record,  to  be  made  up 
and  filed  according  to  this  section,  if  ap- 
peal be  from  Judgment,  or.  according  to 
section  966,  post,  from  order  subsequent  to 
judgment. — People  ▼.  Center,  61  Cal.  191, 
196. 

18.  Contents    of    transcript— >Ib    ireneral. 

— Where  transcript  does  not  contain  copy 
of  Judgment-roll,  or  bill  of  exceptions,  or 
statement  in  case,  appeal  from  Judgment 
can  not  be  considered. — Welsh  v.  Allen,  64 
Cal.  211,  212. 

As    to    record    fnrninlied    on    appeal*    see 

pars.  40-63,  this  note. 

19.  Where  transcript  purports  to  con- 
tain record  of  all  proceedings  of  superior 
court  which  is  sought  to  be  reviewed  on 
appeal,  it  is  sufficient  to  avoid  dismissal 
under  rule  6  of  supreme  court. — ^Tompkins 
V.  Montgomery,  116  Cal.  120,  122,  47  Pac. 
1006. 

20.  Where  record  fails  to  show  that  com- 
plaint, answer,  findings,  or  Judgment  were 
ever  filed  in  court  below,  or  that  Judgment 
was  ever  entered,  and  there  is  no  certificate 
to  papers  which  would  constitute  Judgment- 
roll,  and  it  does  not  appear  that  transcript 
was  filed,  or  that  order  denying  new  trial 
was  ever  entered,  record  is  insufficient,  and 
Judgment  must  be  aflllrmed. — ^Wells  v.  Kre- 
yenhagen.  117  Cal.  829.  380,  49  Pac.  128. 

21.  Appeal  will  not  be  dismissed  on 
erround  that  transcript  fails  to  show  papers 
used  on  hearing  in  court  below,  and  upon 
which  court  acted  in  making  and  rendering 
order  appealed  from,  as  it  involves  exami- 
nation of  transcript. — Wolf  v.  Board  of  Su- 
pervisors, 148  Cal.  833,  334,  76  Pac.  1108. 

22;     Same-— Copy  of  order  appealed  from. 

— ^Where  bill  of  exceptions  In  transcript 
contains  order  appealed  from,  appeal  will 
not  be  dismissed  on  ground  that  transcript 
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does  not  contain  copy  of  order  appealed 
from,  especially  where  certificate  of  clerk 
states  that  transcript  does  contain  copy  of 
order  appealed  from. — Wolf  v.  Board  of  Su- 
pervisors,  143  Cal.  333,  334.  76   Pac.   1108. 

23.  Same— Copy  of  pleadings  should  ap- 
pear In  record,  otherwise  it  does  not  meet 
requirements  of  statute. — Hart  v.  Plum,  14 
Cal.  149,  153. 

24.  Same— Copies  off  paper«  dcaicnated 
In  this  section  mnnt  be  set  out  and  become 
part  of  transcript. — San  Francisco  &  N.  P. 
R.  Co.  V.  Anderson,  77  Cal.  297,  298,  19  Pac. 
517. 

25.  Same — Court  below  la  not  autkorlaed 
to  say  wbat  papers  shall  be  naed  on  appeal, 
such  matter  being:  regulated  by  code. — Peo- 
ple V.  Center,  54  Cal.  236. 

20.  Same — ^Interlineation  In  printed  rec- 
ord Is  not  ground  for  dismissal  of  appeal. — 
Swasey  v.  Adair,  83  Cal.  136,  138,  23  Pac. 
284. 

27.  Same— Motion  to  dismini— liVhat  eon- 
•idercd. — Appeal  can  not  be  dismissed  where 
entire  record  in  transcript  must  be  exam- 
ined for  purpose  of  ascertaining  sufflclency 
of  ground  urged  in  support  of  motion,  and 
hence  ground  for  dismissal  that  transcript 
does  not  contain  any  specification  of  error 
of  law  or  particulars  in  which  evidence  is 
insuflflclent  to  support  verdict  can  not  be 
considered  on  motion  to  dismiss. — Jarman  v. 
Rea,  129  Cal.  157,  160,  61  Pac.  790. 

28.  Errora— Airalnvt  respondent. — On  ap- 
peal from  Judgment  appellant  is  required 
to  bring  up  judgment-roll  and  any  bill  of 
exceptions  or  statement  in  case  on  which  he 
relies,  and  hence  errors  committed  against 
respondent  need  not  be  shown  by  such  bill 
of  exceptions. — Klauber  v.  San  Diego  ot. 
C.  Co.,  98  Cal.  105,  107,  82  Pac.  876. 

29.  Same — In  atrlklns  out  portions  of 
aniiwer  can  not  be  presented  on  appeal 
without'blll  of  exceptions. — Spence  v.  Scott, 
97  Cal.  181,  182,  31  Pac.  52,  939. 

80.  Judgment  —  Record  on  appeal  ffrom 
judsment  consists  of  notice  of  appeal,  and 
judgment-roll  and  error  in  granting  Judg- 
ment on  pleadings  may  be  considered,  when 
such  fact  is  recited  in  judgment,  without 
bill  of  exceptions. — Weeks  v.  Garibaldi  S. 
G.  M.  Co.,  73  Cal.  599,  600,  15  Pac.  302. 

Aa  to  re<*ord  fnrnished  on  nppenl*  see 
pars.  40-53,  this  note. 

Aa  to  reviewable  Judgment,  see,  post, 
§  956  and  note. 

Aa  to  the  Jnd»rment-roll,  see,  ante,  670 
and  note. 

Same Aa    to    opinion    off   court    below    as 

part  of  record  on  appeal,  see  note  15 
L.   R.   A.   798. 

31.  Only  papers  which  can  be  considered 
on  appeal  from  final  Judgment  are  notice  of 
appeal  and  judgment-roll  where  there  is  no 
bill  of  exceptions  and  stipulation  for  Judg- 
ment can  not  be  considered. — Splnetti  v. 
.  Brignardello,  63   Cal.   281,   283. 


32.  Appeal  from  Judgment  where  no  bill 
of  exceptions  is  filed  brings  up  only  judg- 
ment-roll or  such  part  of  it  as  is  necessary 
to  explain  points  relied  on,  and  hence  as 
petition  for  certiorari  is  no  part  of  judg- 
ment-roll it  is  not  brought  up  on  such  ap- 
peal.— Reynolds  v.  County  Court,  47  Cal. 
604,  605. 

33.  On  appeal  from  judgnnent,  examina- 
tion is  confined  to  Judgment-roll,  and  any 
bill  of  exceptions,  statement  on  motion  for 
new  trial,  and  statement  of  case  on  which 
appellant  relies;  if  questions  do  not  thus 
arise  there  is  no  duty  on  court  to  decide 
them. — Emeric  v.  Alvarado,  64  Cal.  529,  594, 
2  Pac.  418. 


S4.  Matter  which  doea  not  tend  In  aome 
desree  to  lUuatrate  point  made  on  appeal 
should  be  omitted  from  transcript. — Estate 
of  Boyd.  25  Cal.  511. 

85.  Motion  to  atrike  ffrom  transcript  and 
dinrcfcard  certain  order  and  finding  on 
ground  that  it  is  not  part  of  record  will 
not  be  considered  until  final  decision  of 
case. — Estate  of  Williams.  4  Cal.  Unrep.  511, 
36  Pac.   6. 

30.  Notice  off  appeal  should  be  included 
in  transcript  on  appeal. — ^Woodside  v. 
Hewel,   107  Cal.   141,   143,   40   Pac.  103. 

37.  Omission  off  aome  parts  off  Judgment- 
roll  from  transcript,  is  not  ground  for 
dismissal  of  appeal,  and  respondent  must 
notify  appellant  of  his  objections,  and  ap- 
pellant will  then  have  permission  to  sup- 
ply papers,  but  failing  to  do  so,  must  take 
risk  of  having  his  appeal  dismissed. — ^Hel- 
llngs  V.  Duval,  119  Cal.  199,  200,  61  Pac.  335. 

.18.  Printing  transcript. — Clerk  of  su- 
preme court  has  no  authority  to  permit  ap- 
pellant to  have  transcript  printed,  but 
when  transcript  is  filed,  suflacient  funds 
must  be  deposited  to  pay  for  printing  by 
clerk.  In  this  case,  however,  held  that  such 
agreement  excuses  appellant  for  failure  to 
file  transcript  within  time  provided  by'  law. 
— Ward  V.  Healy,  110  Cal.  587,  589,  42  Pac. 
1071. 

89.     Proof  off  aervlce  off  notice  of  appeal 

need  not  be  Included  in  transcript  and  its 
absence  is  no  ground  for  dismissal  of  ap- 
peal.— Warren  v.  Hopkins,  110  Cal.  506,  609, 
42  Pac.  986.  See  Modesto  Bank  v.  Owens, 
121  Cal.  223,  225.  53  Pac.  552;  People  v. 
Alameda  T.  R.  Co.,  30  Cal.  182,  184;  Ellis 
V.  Bennet.  2  Cal.  Unrep.  302,  3  Pac.  801. 

40.  Same — Permiaaion    to    make    proof. 

Motion  to  dismiss  appeal  for  failure-  of 
transcript  to  show  service  of  notice  of  ap- 
peal will  be  denied  where  at  hearing  proof 
of  such  service  was  made. — Estate  of  Strat- 
ton.  112  Cal.  513,  520.  44  Pac.  1028. 

41.  Where  transcript  fails  to  show  serv- 
ice of  notice  of  appeal,  appellant  will  be 
allowed  to  show  by  proper  proof  that  suffi- 
cient service  had  been  made,  and  appeal 
will  not  be  dismissed  for  such  failure  In 
transcript. — Knowlton  v.  MacKenzie,  110 
Cal.  183,  190,  42  Pac.  580. 
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42»  Record  ffumliiked  on  appeal* — A  sup- 
plemental bill  of  exceptions  is  reyiewable 
on  an  appeal  from  a  J-adgment,  althougrh  not 
reviewable  on  appeal  from  an  order  deny- 
ingr  a  new  trial. — Title  Ins.  &  Trust  Co.  v. 
California  Devel.  Co.,  171  Cal.  174,  152  Pac. 
542. 

See,  also,  pars.  30-33,  this  note. 

As   to   eontenta   of   traaacrlpt    on   appeal, 

see  pars.  18-27,  this  note. 

43.  Upon  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial,  affidavits 
stated  to  have  been  used  on  the  motion 
can  not  be  conaidered  where  they  are  not 
authenticated  In  any  manner. — Moore  v. 
Pacific  Coast  Steel  Co.,  171  Cal.  489,  153  Pac. 
912. 

44.  A  bill'  of  exceptions  duly  proposed 
and  settled  for  use  on  motion  for  a  new 
trial  may  be  used  in  support  of  an  appeal 
from  the  Judgment,  although  it  was  not 
regularly  used  on  the  motion  for  a  new 
triaL-^Vore  ▼.  Ephraim,  173  Cal.  246,  169 
Pac  7 If. 

45.  An  appeal  from  an  order  denying  a 
motion  for  a  change  of  the  place  of  trial 
of  an  action  upon  the  ground  of  the  con- 
venience of  witnesses  can  not  be  considered 
on  its  merits,  where  the  transcript  contains 
no  certificate  of  the  judge  of  the  court 
that  the  papers  and  records  which  the 
transcript  contains,  or  any  of  them,  were 
used  upon  the  hearing  of  the  motion. — 
Avello  v.  Sampson,  28  Cal.  App.  324,  162 
Pac.  313. 

46.  Where  an  appellant  supports  his  ap- 
peal by  the  Judgment-roll  alone,  he  can  not 
complain  of  a  failure  to  find  on  his  allega- 
tions of  «iew  matter.  It  will,  be  presumed, 
In  favor  of  the  correctness  of  the  judgment 
and  findings,  that  no  evidence  upon  this 
phase  of  the  case  was  in  fact  presented  to 
the  court. — Parker  v.  Power,  28  Cal.  App. 
332.  162  Pac.  935. 

47.  Where  upon  an  appeal  from  a  judg- 
ment of  nonsuit,  the  evidence  is  not  brought 
up  in  the  transcript,  the  judgment  must  be 
affirmed. — Nicholson  v.  Leatham,  28  Cal. 
App.  597,  153   Pac.  965. 

48.  An  appellate  court  will  not  take  cog- 
nizance of  the  contents  of  an  affidavit  which 
has  come  into  the  transcript  under  a  cer- 
tificate describing  it  as  part  of  the  judg- 
ment-roll, when  It  is  not  a  part  of  the 
Judgment-roll  and  does  not  appear  to  have 
been  one  of  the  papers  used  in  connection 
with  the  order  from  which  the  appeal  was 
taken. — ^Nolte  v.  Nolte,  29  Cal.  App.  126,  154 
Pac.  878. 

49.  If  a  proposed  amended  answer  Is  not 
incorporated  in  the  record  of  the  proceed- 
ings of  the  trial,  the  appellate  court  can 
not  determine  whether  the  lower  court  was 
right  or  wrong  In  refusing  permission  to 
file  it.—Calara  Valley  Realty  Co.  v.  Smith. 
29  Cal.  App.  58i».  156  Pac.  369. 

50.  Affidavits  in  support  of  a  motion  for 
a  new  trial  on  the  ground  of  newly  discov- 


ered evidence  can  not  be  considered  on  ap- 
peal>  although  contained  in  the  printed 
transcript,  where  not  in  any  manner  authen- 
ticated as  part  of  the  record  on  appeal. — 
Crofford  v.  Crofford,  29  Cal.  App.  662,  167 
Pac.  661. 

51.  In  this  action  to  establish  a  trust, 
alleged  error  in  refusing  the  admission  in 
evidence  of  a  letter  written  by  the  defend- 
ant to  the  husband  of  one  of  the  plaintiffs 
in  reply  to  a  letter  written  by  the  latter 
concerning  the  consummation  of  an  escrow 
arrangement  already  admitted  in  evidence, 
can  not  be  considered  on  appeal  where  the 
record  contains  no  copy  of  the  excluded 
letter. — ^Mclntpsh  v.  Hunt,  29  Cal.  App.  779, 
157  Pac.  839. 

52.  An  appellant  may,  under  above  sec- 
tion, include  the  evidence  In  the  record. — 
Gambetta  v.  Gambetta,  30  Cal.  App.  261,  167 
Pac.  1141. 

53.  A  defendant,  having  failed  to  answer, 
may  take  his  appeal  from  the  judgment- 
roll  alone. — Gambetta  v.  Gambetta,  30  Cal. 
App.  261,  157  Pac.  1141. 

M.    Servlee    off    tranacrlpt.  —  Failure     to 

serve  transcript  on  respondent's  attorney 
until  after  It  was  filed  is  not  ground  for  dis- 
missing appeal.— rEstate  of  Boyd,  25  Cal. 
511,  514. 

55.  Slmfcle  transcript  om  several  appeals. 

— On  appeal  from  judgment  and  order  sub- 
sequent to  judgment  record  on  each  appeal 
may  be  Included  in  one  transcript. — Sharon 
V.  Sharon.  68  Cal.  32^.  338,  9  Pac.  187. 

56.  Where  on  four  appeals  but  one  tran- 
script was  made  up,  and,  so  that  court  can 
not  determine,  on  what  lower  court  acted, 
appeals  will  be  dismissed. — People  v.  Cen- 
ter, 61  Cal.  190,  194. 

57.  Statement  off  vroands  of  appeal  need 
not  be  included  In  transcript  on  appeal 
taken  on  judgment-roll  alone. — Solomon  v. 
Reese,  34  Cal.  38,  84. 

58.  Statement  off  case  nsed  on  hearlns  of 
motion  ffor  •ncTv  trial  Is  part  of.  record  on 
which  appeal  from  judgment  may  be  heard. 
— Sharon  v.  Sharon,  68  Cal.  326,  888,  9  Pac. 
187:  Scott  V.  Wood.  81  Cal.  398,  399,  22  Pac. 
871;  Brind  v.  Gregory,  12^  Cal.  480,  481,  66 
Pac.  250.  See  People  v.  Crane,  60  Cal.  279; 
Somers  v.  Somers,  83  Cal.  621,  622,  24  Pac 
162. 

50.  Same— Necessity  for  use  on  motion 
for  new  trial. — Provision  that  appellant 
must  furnish  copy  of  any  statement  on 
which  he  relies  authorises  U9e  of  statement 
on  motion  for  new.  trial  whether  such  state- 
ment had  been  used  on  motion  or  not  and 
latter  part  of  section  does  not  affect  this 
right.— Wall  V.  Mines,  ;128  Cal.  136,  138.  60 
Pac.  682. — See  Brandt  v.  Clark,  81  Cal.  634. 
038.  22  Pac.  863;  Jue  Fbok  Sam  v.  Lord,  83 
Cal.  159,  160,  23  Pac.  225;  Fornl  v.  Yoell.  99 
Cal.  173,  178,  33  Pac.  887;  Brind  v.  Gregory, 
120  Cal.  640.  641,  53  Pac.  25;  Witter  v.  An- 
drews,   122  Cal.   1,   2,   54  Pac.   276;    Kelly    v. 
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Nins   Yung   Ben.    Assoc.    138   Cal.   602.    603, 
72  Pac.  148. 

60.  Statem-ent  prepared  on  motion  for 
new  trial  but  not  used  on  such  motion  may 
be  used  on  appeal  from  Judgrment  for  pur- 
pose of  determininar  as  to  whether  errors  of 
law  had  been  committed,  but  not  as  to  sufll- 
ciency  of  evidence  where  appeal  from  Jud^r- 
ment  was  not  taken  within  sixty  days  after 
its  rendition. — ^Wolf  v.  Kingr,  1  Cal.  App.  749, 
82  Pac.  10B5. 

61.  Ttme  to  file  tranvcrlpt. — Appeal  will 
be  dismissed  for  failure  to  file  transcript 
within  time  provided  by  rule  of  supreme 
court. — ^Hart  ▼.  Kimberly,  5  Cal.  Unrep.  632, 
46  Pac.  618;  Johnson  v.  Goodyear  Min.  Co., 
6  CaL  Unrep.  274,  57  Pac.  388;  Warren  v. 
McGowan,  7  Cal.  Unrep.  190,  77  Pac.  909. 


9SL  Same  —  Conmencement  of  ^ — ^Appeal 
not  being  perfected  until  undertaking:  on 
appeal  is  filed,  period  of  forty  days  in  which 
to  file  transcript  did  not  commence  until 
such  undertaking:  was  filed. — Wadsworth  v. 
Wadsworth,  74  Cal.  104,  105,  15  Pac.  447. 

63.  Time  in  which  to  file  transcript  does 
not  beffin  to  run  at  time  appeal  is  taken, 
but  from  time  of  settlement  of  statement 
on  motion  for  new  trial. — Somers  v.  Somers, 
83  CaL  621,  622.  24  Pac  162. 

64L  Saato— DcpoaltlBV  tnmacrlpt  wltli  ex- 
proMi  conpany  for  traauimlMlon  to  clerk  of 
supreme  court  Is  not  equivalent  of  filing  so 
as  to  render  filing  of  transcript  prior  to 
service  of  notice  to  dismiss  appeal. — Ward 
V.  Healy,  110  Cal.  587.  589,  42  Pac.  1071. 

66k  Same  Dtamiwial. — Transcript  on  ap- 
peal not  having  been  filed  within  time  pre- 
scribed by  rules  of  court,  and  no  extension 
of  time  having  been  obtained,  will  be  dis- 
missed.— Galloway  v.  Rouse,  68  Cal.  280. 
281. 

66.  Sanae— Bxenvc  for  failure  to  file* — 
Failure  to  file  transcript  within  time  pre- 
scribed by  rule  of  court  was  not  excused 
by  fact  that  trial  court  had  granted  appel- 
lant new  trial  and  respondent  on  such  ap- 
peal had  perfected  appeal  from'  order  grant- 
ing new  trial. — Cuckhater  v.  Henry,  40  Cal. 
Dec.  137. 

67.  Failure  to  file  transcript  within  time 
limited  by  rule  of  court  and  stipulation  of 
parties  will  not  Justify  dismissal  of  appeal 
where  facts  and  circumstances  presented  in 
affidavit  are  such  as  to  excuse  failure. — Es- 
rey  v.  Southern  Pac.  Co.,  4  Cal.  Unrep.  402, 
35  Pac  810.  See  Carter  y.  Paige,  77  Cal.  64, 
19  Pac.  2. 

68.  Same— Extenalom  of  time* — ^Whether 
motion  to  dismiss  appeal  would  be  sufficient 
ground  for  extension  of  time,  within  which 
to  file  transcript  referred  to  but  not  decided, 
because  appellant  had  made  no  application 
for  such  extension. — White  v.  White,  112 
Cal.  577,  579,  44  Pac.  1026. 

69.  Under  Rule  II  of  supreme  court,  ex- 
tension of  time  within  which  to  file  tran- 
script  may   be    granted    by    supreme    court, 
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and  hence  appeal  will  not  be  dismissed 
where  transcript  was  filed  within  time  as 
extended. — Meeker  ▼.  Hotter,  §f  Cal.  140, 
141. 

70.  Where  transcript  is  not  filed  within 
time  granted  by  supreme  court,  but  appel- 
lant acted  in  good  faith  on  an  erroneous 
construction  of  order  extending  time,  and 
transcript  was  served  soon  after  such  time, 
appeal  will  not  be  dismissed. — Brunnings 
V.  Townsend,  6  Cal.  Unrep.  647,  64  Pac.  106. 

71.  Time  In  which  to  file  transcript  from 
appeal  on  Judgment  Is  not  extended  by  tak- 
ing of  appeal  from  order  denying  new  trial 
until  settlement  of  bill  of  exceptions  on 
such  order,  though  it  is  customary  that 
both  appeals  should  be  included  in  one  tran- 
script.— Butler  V.  Soule,  117  CaL  226,  227, 
49  Pac.  5. 

72.  That  bill  of  exceptions  to  be  used  on 
motion  for  new  trial  might  be  used  on  ap- 
peal from  Judgment  does  not  extend  time 
for  filing  transcript  more  than  forty  days 
after  settlement  of  such  bill  of  exceptions, 
though  motion  for  new  trial  had  not  been 
decided.— Bell  v.  S.  P.  R.  Co.  131  Cal.  77,  69 
Pac.  692. 

73.  Bill  of  exceptions  taken  on  order  of 
court  refusing  to  vacate  its  order  for  issu- 
ance of  writ  of  assistance  does  not  extend 
time  in  which  transcript  on  appeal  from 
Judgment  in  case  must  be  filed. — Pignas  v. 
Burnett,  121  CaL  292,  298,  58  Pac  633. 

74.  Sanu— Flilag  printed  traaserlpt  on 
same  day  motion  to  dlsmlso  appeal  for  fail- 
ure to  file  transcript  was  filed  will  not  de- 
feat such  motion.  It  Is  only  when  tran- 
script is  filed  before  motion  to  dismiss  Is 
served  that  It  Is  sufficient. — ^Ward  v.  Heaiy. 
110  Cal.  587,  589,  42  Pac.  1071. 


75.  Same  —  Statement  not  settled^ — ^Mo- 
tion to  dismiss  appeal  because  transcript 
was  not  filed  in  time,  will  be  denied,  where 
bill  of  exceptions  or  statement  on  motion 
for  new  trial  had  not  yet  been  settled. — 
Estate  of  Walkerly,  4  CaL  Unrep.  819.  37 
Pac.  898;  Pignas  v.  Burnett,  119  Cal.  157. 
161,  51  Pac.  47;  Bernard  v.  Sloan.  138  Cal. 
746,  747,  72  Pac.  860;  San  Francisco  L*.  &  C. 
Co.  V.  State,  141  CaL  854,  855,  74  Pac  1047; 
Castro  V.  Breidenbach,  148  Cal.  385,  836.  76 
Pac  1114. 

76.  Failure  to  file  transcript  within 
forty  days  after  settlement  of  bill  of  ex- 
ceptions will  not  authorise  dismissal  of  ap- 
peal, where  Judge  neglected  to  attach  his 
certificate  to  such  appeal,  and  took  motion 
under  adjustment,  when  requested  to  do  so. 
until  forty  days  had  elapsed. — Jackson  v. 
Puget  Sound  !•.  Co.,  115  Cal.  632,  633.  47 
Pac.  603. 

77.  Where  superior  Judge,  after  motion 
to  dismiss  appeal  on  ground  that  no  tran- 
script had  been  filed,  settled  statement, 
which  was  objected  to  on  ground  of  irregu- 
larities, appeal  will  not  be  dismissed  for 
failure  to  file  transcript. — Estate  of  Scott, 
124  CaL  671,  673,  57  Pac.  664. 
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78.  Motion  to  dismiss  for  failure  to  file 
transcript  within  forty  days  after  takinsr 
of  appeal,  where  transcript  was  filed  within 
forty  days  after  settlement  of  statement  of 
case  made  after  new  trial,  was  denied. — 
Vinson  V.  Los  Angreles  P.  R.  Co.,  141  Cal. 
151.  152,  74  Pac.  767. 


70.     SaiDC^— SuM^— Refnual    to    nettle. — On 

failure  to  file  transcript  within  40  days 
after  refusal  of  Jndgre  to  settle  bill  of  ex- 
ceptions, appeal  will  be  dismissed.  Such 
refusal  to  settle  then  regarded  same  as 
Fettlement — ^Whlte  v.  White,  112  Cal,  677, 
S79.  44  Pac.  1026. 

80.  Samc^— Wkat  eonsldered  on  motion 
to  dtomlsaid — On  motion  to  dismiss  appeal  for 
failure  to  file  transcript  In  time,  certificate 
of  clerk  of  superior  court  showing:  what 
order  was  appealed  from  can  only  be  con- 
sidered. Affidavit  of  appellant  is  not  ad- 
missible.— Chevassus  v.  Purr,  134  Cal.  434, 
4S6,  66  Pae.  668. 

81.  Alleged  defects  in  statement  of  case 
will  not  be  eonaidered  on  motion  to  dismiss 
appeal,  but  when  case  comes  up  on  its 
merits. — Richardson  ▼.  Eureka,  92  Cal.  64, 
tS,  28  Pac.  102. 


82.  Transcript — Necessity  of. — Where  ap- 
pellant fails  to  file  transcript,  appeal  will 
be  dismissed. — In  re  Moss.  7  Cal.  Unrep.  172, 
74  Pac.  546. 

Aa  to  transerlpts— Antkentlcation  of*  see, 
post,  9  968  and  note. 

Same— Contents  of,  see,  post.  SS  951,  962 
and  notes. 

83.  Failure  to  file  transcript  as  to  cer- 
tain respondents  is  not  affected  by  fact  that 
they  are  included  in  notice  of  appeal  with 
others  on  whom  bill  of  exceptions  has  been 
served,  which  bill  has  not  yet  been  settled, 
where  no  bill  of  exceptions  has  been  served 
on  respondenta  who  move  to  dismiss  appeal. 
— Emeric  v.  Alvarado,  106  Cal.  646,  647,  40 
Pac.  11. 

84.  Vndertnklnir  akonld  not  be  embodied 
In  tranMcrlpt  on  appeal. — San  B*ranclscu  & 
N.  P.  R.  Co.  V.  Anderson,  77  Cal.  297.  298,  19 
Pac.  617. 

85.  l^nlver  of  Inanflieieney  of  transcript. 
— Stipulation  that  transcript  contains  all 
that  is  necessary  for  purposes  of  appeal 
waives  objection  that  transcript  does  not 
contain  all  Judgrment-roll. — Solomon  v. 
Reese,  84  Cal.  28,  84. 


§  951.  WHAT  PAPERS  TO  BE  USED  ON  APPEAL  FROM  ORDERS,  EX- 
CEPT  ORDERS  ORANTINO  NEW  TRIALS.  On  appeal  from  a  judgment 
rendered  on  an  appeal,  or  from  an  order,  except  an  order  granting  a  new  trial, 
tile  appellant  must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 
judgment  or  order  appealed  from,  and  of  papers  used  on  the  hearing  in  the 

court  below. 

History:  Enacted  March  11,  1872,  founded  upon  S  346  Practice  Act 
as  amended  1854,  Stats.  1864,  p.  84;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  339;  April  24,  1915,  Stats,  and  AmdU.  1915, 
p.  205.    In  effect  August  8,  1915. 


APPEAL.  FROM  OEDERS  EXCEPT  NEW- 
TBIAL  ORDERS—PAPERS  USED  ON. 

1.  AbseBce  of  copy  of  order  from  record 

on  appeal — Appeal  not  considered. 

2.  Affidavit  used  on  hearing  of  motion  to 

set  aside  service  of  summons. 

3.  Certification — Construed  not  to  provide 

aiij  method. 

4.  Certificate  from  derk  that  an  under- 

taking on  appeal  filed. 

5-7.  Same  —  Judge  certifying  that  certain 
papers  were  used  on  hearing  of  mo- 
tion is  not  proper  method. 

8.  Change  of  venue — Motion  for. 

9.  Construction  of  section — To  apply  only 

to  orders  which  are  themselves  ap- 
pealable. 

10.  Cbpy    of    order   appealed    from  —  By 

whom  furnished. 

11.  Default — Order  setting  aside. 

12.  Duty  of  appellant — As  to  generally. 

13-1.5.  Identification  of  papers — Necessity  of. 

K),  17.  Same — Bill  of  exceptions  is  only  proper 
method. 


18.  Injunction  —  Order  dissolving  prelimi- 
nary. 

19,  20.  Same  —  Appeal    from    order    revoking 
temporary  restraining  order. 

21.  Return  of  sale — Used  on  hearing. 

22.  Statement  on  motion  for  new  trial. 

23.  SufiSciency  of  authentication  of  record. 

24.  Supplementary  proceedings. 

25.  Undertaking  on  appeal. 

26.  Writ  of  assistance— Copy  of  motion  for 

and  notice. 

See,  ante,  9  936  and  note. 

1.  Absence  of  copy  of  order  from  record 
on  appeal — Appeal  not  considered* — In  a  case 
in  which  the  order  attempted  to  be  appealed 
from  Is  not  in  the  record,  as  required  by 
(he  provisions  of  the  above  section,  the  ap- 
peal will  not  be  considered. — Timmons  v. 
Coonley,  39  Cal.  App.  35.  179  Pac.  429. 

Aa  to  wko  to  fnmlali  copy  of  order*  see 

par.  10,  this  note. 

2.  Aflldavit  aned  on  kcarine  of  motion 
to  net  anide  nervlee  of  anmmonn  by  publica- 
tion   must    be    authenticated    by    belns    In- 
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eluded  In  bill  of  exceptions,  and  hence 
where  bill  of  exceptions  merely  refers  to 
such  affidavit  which  is  included  in  tran- 
script, but  appears  after  certificate  of  clerk 
to  judgment-roll,  such  affidavit  can  not  be 
considered. — San  Dlegro  Sav.  Bank  v.  Good- 
sell,  137  Cal.  420,  423.  70  Pac.  299. 

3.  Certification — Construed  not  to  provide 
any  method  by  which  papers  used  ou  hear- 
ing: of  motion  should  be  certified,  and  hence 
certificate  of  clerk  that  certain  papers  were 
used  can  not  be  held  determinative  of  such 
fact  as  against  subsequent  statement  that 
he  sigrned  certificate  by  mistake,  and  did 
not  know  and  had  no  means  of  knowing 
whether  affidavits  were  or  were  not  used 
at  hearing:  of  motion — they  not  being: 
marked  or  indorsed  by  clerk. — Baker  v. 
Synder,  58  Cal.  617. 

<^«  to  ■ulllelency  of  autkentlcatlon  of  ree- 
ord#  see  par.   23,  this  note. 

See,  post,  §  952  and  note  pars.  3-7. 

4.  Certificate  from  clerk  tbat  an  under- 
taklns  on  appeal,  in  due  form,  has  been 
properly  filed  by  appellant  is  imperatively 
required  by  section  953.  ante. — San  Fran- 
cisco &  N.  P.  R.  Co.  V.  Anderson,  77  Cal. 
297,  299,  19  Pac.  517. 

5.  Same— Jndsc  certlfylns  that  certain 
paper*  Tverc  naed  on  hearing:  of  motion  la 
not  proper  method  of  identifying:  such 
papers,  and  certificate  which  did  not  cer- 
tify that  affidavits  set  out  were  same  as 
those  used,  or  true  copies  of  them,  or  that 
they  were  all  that  were  used,  is  insufficient. 
— Somers  v.  Somers,  81  Cal.  608,  613,  22  Pac. 
967. 

But  see  par,    6,   this   note. 

6.  Certificate  of  judgre  that  papers  in 
transcript  were  those  used  on  hearing:  of 
motion  is  sufficient  when  made  by  judg:e 
who  heard  motion. — Schammel  v.  Schammel, 
70  Cal.  72,  73,  11  Pac.  497.  See  Pieper  v. 
Centinela  L.  Co.,   56  Cal.    173. 

But  see  par.  5,  this  note. 

7.  Certificate  of  presiding:  Judg:e  and  clerk 
made  after  service  and  filingr  of  notice  of 
motion  to  dismiss  appeal  will  not  supply 
defects  in  transcript  in  failing:  to  contain 
proof  of  service  of  notice  of  appeal,  under- 
taking:, bill  of  exceptions,  or  papers  used 
on  motion  from  order  in  which  appeal  was 
taken. — Ellis  v.  Bennet,  2  Cal.  Unrep.  302, 
8  Pac.  801. 

8.  Chansc     of     venne  —  Motion     for. — As 

amended  in  1874  construed  not  to  require 
papers  on  hearing  of  motion  for  change  of 
venue  to  be  brought  up  by  bill  of  excep- 
tions, and  hence  where  transcript  contains 
papers  used  on  hearing  below  accompanied 
by  certificate  of  Judge,  stating  what  papers 
were  used,  such  papers  were  properly  be- 
fore appellate  court. — Pieper  v.  Centinela 
L.   Co.,   56   Cal.    173,   174. 

9.  Construction  of  section— To  apply  only 
to   orders  which  are   themselves   appealable 

and  does  not  relate  to  papers  used  on  hear- 
ing which  resulted  in  judgment,  and  hence 
papers    used   on    hearing   of    motion    to    file 


supplemental  complaint  need  not  be  authen- 
ticated by  bill  of  exceptions  on  appeal  from 
judgment. — Glddings  v.  Seventy-Six  L.  &  W. 
Co.,  109  Cal.  116,  120,  41  Pac.  788. 

10.  Copy  of  order  appealed  from— By 
whom  furnished. — Requirement  that  appel- 
lant must  furnisb  supreme  court  with  copy 
of  order  appealed  from  indicates  that  copy 
of  such  order  must  be  furnished  by  clerk  of 
court  In  which  It  was  made,  and  not  by  clerk 
of  court  to  which  action  was  transferred  by 
such  order. — Mansfield  v.  O'Keefe,  133  Cal. 
362,  363.  65  Pac.  825. 

As  to  absence  of  copy  of  order  appealed 
from  preventing  consideration  of  appeal, 
see  par.  1,  this  note. 

11.  Default— Order  aettlni;  aside. — On  ap- 
peal from  the  order  setting  aside  default, 
the  transcript  must  contain  the  bill  of  ex- 
ceptions prepared  and  signed  as  prescribed 
by  the  code. — Grazidal  v.  Bastanchure,  47 
Cal.  167. 

12.  Duty   of   appellant— As   to   ircnerally. 

— Under  the  provisions  of  the  above  section 
the  appellant  is  required  to  furnish  the 
court  with  a  copy  of  the  notice  of  appeal, 
a  copy  of  the  order  or  judgment  appealed 
from,  and  all  papers  used  on  the  hearing  in 
the  court  below. — Patterson  v.  Rutherford, 
39  Cal.  App.  647,  179  Pac.  704. 

13.  Identification    of    papers^  Necessity 

of. — On  appeal  from  order  changing  place 
of  trial  where  no  papers  are  identified  as 
having  been  used  on  hearing  of  motion,  it 
will  be  presumed  that  court  exercised  its 
power  properly. — McAulay  v.  Truckee  I.  Co., 
79  Cal.  50,  51  Pac.  434.  See  Pardy  v.  Mont- 
gomery, 77  Cal.  326,  19  Pac.  630.  * 
See  pars.  5,  6,  this  note. 

14.  Where  papers  found  in  transcript 
were  not  Identified  as  having  been  used  on 
hearing  in  court  below,  order  appealed  from 
must  be  affirmed. — White  v.  Longmire,  63 
Cal.  232.    See  Baker  v.  Synder,  58  Cal.  617. 

15.  Where  transcript  contains  no  bill  of 
exceptions  or  showing  as  to  what  papers 
were  used  on  hearing  of  order  appealed 
from,  such  order  will  not  be  reviewed. — 
Ellis  V.  Bennet,  2  Cal.  Unrep.  302,  3  Pac.  801. 

16.  Same  —  Bill  of  exceptions  la  only 
proper  method  of  authenticating  papers  used 
on  hearing  of  motion,  for  though  this  sec- 
tion does  not  specify  as  to  how  such  papers 
shall  be  authenticated,  such  method  is  speci- 
fied by  above  section  and  section  649  and 
650,  ante,  and  hence  certificate  of  judge  Is 
not  sufficient  to  identify  such  papers. — Herr- 
llch  V.  McDonald,  80  Cal.  472,  476,  22  Pac. 
299;  Somers  v.  Somerp,  81  Cal.  608,  609,  22 
Pac.  967. 

17.  Rule  XXXII  of  supreme  court,  requir- 
ing that  papers  or  evidence  used  on  hear- 
ing of  motion  must  be  authenticated  by  bill 
of  exceptions  when  no  other  mode  of  au- 
thentication is  provided  by  law,  was  in- 
tended to  apply  to  those  appeals  of  which 
order  was  sought  to  be  reversed  because  of 
matters  alleged  to  be  shown  by  affidavits, 
or    evidence    used    or   taken    on    hearing   of 
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court  below,  and  does  not  apply  when  order 
appealed  from  is  taken  on  matters  appear- 
Insr  on  Its  face,  and  hence  findlngrs  of  court, 
in  settlingr  account  of  executor,  need  not 
be  authenticated  by  bill  of  exceptions,  but 
are  part  of  Judgment-roll. — Miller  v.  Lux, 
100  Cal.  609.  612,  35  Pac.  345,  639. 

18.  iBjanctfoii  —  Order     dlMolTlnir     Pre- 

It—laTj-  must  be  furnished  in  transcript  on 
appeal. — Kimple  v.  Conway,  69  Cal.  71.  72, 
10   Pac.  189. 

19.  Same — ^Appeal  from  order  revofelaif 
teasporary  rcatralnlnif  order  and  refusing 
injunction  is  heard  on  papers  used  on  hear- 
Ins  in  court  below,  and  no  bill  of  exceptions 
is  necessary  unless  to  identify  such  papers. 
— Hunt  V.  Steese.  75  Cal.  620,  626.  17  Pac. 
920. 

20.  Appeal  from  order  dissolvinsr  injuc- 
tlon  must  be  heard  on  papers  used  on  hear- 
Inff  In  court  below,  and  where  such  papers 
are  not  authenticated  by  bill  of  exceptions, 
or  other  mode  authorized  by  law,  showing: 
that  they  were  used  on  such  motion,  appeal 
^vill  be  dismissed  and  appellant  will  not  be 
allow^ed  to  bring:  up  all  papers  on  Ale  in 
court  below. — Spreckels  v.  Spreckels,  114 
Cal.    60,    62,   45  Pac.   1022. 

SI.  Return  of  sale— Used  on  kearlns  of 
motion  to  confirm  sale  must  be  included  in 
record,  or  order  confirmingr  sale  will  not  be 
reviewed. — Estate  of  Robinson,  142  Cal.  152, 
157,    76  Pac.  777. 

Statement    oa    motion    for    new    trial 

be   t^sed  on  another  appeal  only  when 


such  appeal  is  from  final  judg:ment,  and 
hence  can  not  be  used  on  appeal  from  order 
settling:  account  of  executor.  —  Estate  of 
Franklin.  133  CaL  584,  588,  65  Pac.  1081. 

23.  Sufflelency  of  authentlcatloa  of  rec- 
ord.— An  appeal  from  ^.n  order  made  upon 
proceeding:s  had  supplementary  to  execu- 
tion the  record  is  sufficiently  authenticated 
under  the  provisions  of  the  above  section 
and  section  953,  post,  where  the  papers  are 
evidence  used  on  the  hearing:  appeared  in 
the  form  of  affidavits  and  written  orders, 
and  were  stipulated  by  counsel  to  be  correct 
copies. — Pioneer  Invest.  &  T.  Co.  v.  Muncey, 
38  Cal.  App.  740,   166  Pac.  691. 

Aa  to  authentleatlon  of  papers  oa  appeal. 
see,  post,  9  952.  note  pars.  1-3. 

A«  to  eertlfleatlon  of  reeord,  see  pars.  3-7, 
this  note. 

24.  Supplementary  proeeedlnva.  —  Con- 
strued not  to  require  finding:s  in  supplemen- 
tary proceedingrs  to  be  broug:ht  up  by  bill 
of  exceptions. — ^Lyons  v.  Marcher,  119  Cal. 
382,  383,  51  Pac.  559. 

25.  Vndertaklnir  on  appeal  should  not  be 
embodied  in  transcript. — San  Francisco  A 
N.  P.  R.  Co.  V.  Anderson,  77  Cal.  297,  298,  19 
Pac.  517. 

26.  Writ  of  asalatance— Copy  of  motion 
for  and  notice  of  motion  for  order  to  show 
cause  why  such  writ  should  not  be  issued, 
should  be  included  in  transcript  on  appeal 
from  such  order,  so  as  to  show  that  appel- 
lants were  parties  to  motion. — Miller  v. 
Bate,  66  Cal.  135,  186. 


§  952.  WHAT  PAPEBS  TO  BE  USED  ON  AN  APPEAL  FBOM  AN  OBDEB 

OBANTINO  A  NEW  TBIAL.    On  appeal  from  an  order  granting  a  new  trial 

the  appellant  must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 

order  appealed  from,  the  judgment-roll  and  any  bill  of  exceptions  prepared 

and  settled  as  provided  in  section  six  hundred  fifty  of  this  code  subsequently 

to  the  order  granting  the  motion. 

History:     Enacted  March  11,  1872;  amendment  approYed  March  24, 
1874,  Code  Amdts.  1873*4,  p.  339;  by  Code  Commission,  Act  March  8, . 
1901,  Stats,  and  Amdts.  1900-1,  p.  174,  held  unconstitutional,  see  his- 
tory, S  5  ante;  amendment  approved  April  24,  1916,  Stats,  and  Amdts. 
1915,  p.  206.     in  effect  August  8,  1915. 


PAPEBS  TO  BE  USED  ON  APPEAL  FROM 
ORDER  DENYING  NEW  TRIAL. 

1-  3.  Authentication  —  Affidavits     used     on 
hearing  of  motion  for  new  trial. 

4.  Bill    of    exceptions  —  Is    method    of 

authentication. 

5.  Certification  of  transcript. 

6,  7.  Judgment-roll  must  be  in  transcript. 

8.  Notiee  of  intention  to  move  for  new 
trial — Formerly  no  part  of  record 
on  appeal. 

9,  10.  Same  —  Notice  of  intention — Present 
practice — Must  be  included  in  bill 
of  exceptions. 

J 1.  Order  denying  motion  for  new  trial. 


12-14.  Statement  or  bill  of  exceptions. 
15.  Undertaking  on  appeal. 

See  notes  appended  under  repealed  sec- 
tions 661  and  936,  ante. 

1.  AuthentlcatlOB  —  A^llldavlts  naed  on 
hearlns  of  motion  for  new  trial  must  be  in- 
corporated in  bill  of  exceptions  under  Rule 
XXIX  supreme  court,  hence  certificate  of 
Judge  authenticating  certain  affidavits  as 
having  been  used  on  hearing  of  motion, 
without  showing  that  these  were  all  papers 
used  at  hearing,  is  insufficient. — Melde  v. 
Reynolds   120  Cal.   231,  236,   52  Pac.  491. 

As  to  authentication  of  record  on  appeal, 

see,  ante,  9  951.  note  par.  23. 

An  to  certification  of  papcra  on  appeal,  see, 
ante,  §  951,  note  pars.  3-7. 
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2.  Affidavits  used  on  motion  for  new  trial 
can  not  be  considered  on  appeal  from  order 
made  on  such  motion  unless  they  are  incor- 
porated in  bill  of  exceptions. — Skinner  v. 
Horn,  144  Cal.  278,  279,  77  Pac.  904.  See 
Cahill  V.  Baird,  138  Cal.  691,  72  Pac.  842. 

3.  Construed  to  make  duty  of  appellant 
to  bring:  up  not  only  Judgrment-roU  and  bill 
of  exceptions  or  statement  on  motion  for 
new  trial,  but  also  such  affidavits  as  may 
have  been  used  on  hearing:,  properly  authen- 
ticated in  bill  of  exceptions,  and  in  absence 
of  such  showing  it  will  be  conclusively  pre- 
sumed that  motion  was  in  part  based  on 
.some  erround  on  which  affidavits  could  be 
used,  that  affidavits  were  in  fact  used  on 
hearingr.  and  were  sufficient  to  justify  court 
in  making  order  appealed  from. — Skinner 
V.  Horn,  144  Cal.  278.  280,  77  Pac.  904. 


4.  Bin  of  exception*— Is  method  of  au- 
thentication.— Papers  used  on  hearing  of 
motion  for  new  tri4l  must  be  authenticated 
by  bill  of  exceptions  under  Rule  XXIX  su- 
preme court,  and  hence  certificate  of  Judge 
that  certain  papers  annexed  to  such  certifi- 
cate were  used,  and  that  no  other  papers 
were  used  by  attorney  on  behalf  of  motion, 
does  not  entitle  appellant  to  be  heard  on  ap- 
peal from  order  denying  motion  to  vacate 
and  set  aside  Judgment,  order  denying  new 
trial,  and  stay  of  execution. — Ramsbottom 
V.  Fitzgerald,  128  Cal.  75.  76.  60  Pac.  522. 

See.  ante,  §  951  and  note  pars.  4-7. 

5.  Certlllcatlon  of  transcript* — Clerk  of 
court  is  not  authorized  to  certify  or  deter- 
mine what  papers  were  used  on  hearing  of 
motion  for  new  trial,  and  his  certificate  is 
of  no  effect. — ^Melde  v.  Reynolds,  120  Cal. 
234,  237.  62  Pac.  491. 

See.  post.  S  968  and  note  pars.  5-10. 

tt.     Jadirment-roll    ntnat    be    In    transcript 

on  appeal  from  order  denying  new  trial,  and 
where  final  Judgment  is  not  embodied  in 
Judgment-roll  appeal  will  be  dismissed,  un- 
less such  Judgment  be  furnished. — Klmple 
v.  Conway.  69  Cal.  71,  78,  10  Pac.  189. 

7.  Appeal  will  not  be  dismissed  for  fail- 
ure of  transcript  to  include  Judgment-roll, 
where  before  hearing  of  motion  such  Judg- 
ment-roll is  supplied. — Richardson  v.  City 
of  Eureka.  92  Cal.  64,  65,  28  Pac.  102.  See 
Paige  V.  Roedlng.  89  Cal.  69.  26  Pac.  787. 

8.  Notice  of  Intention  to  mo-ve  for  neir 
trial— Formerly  no  part  of  record  on  ap- 
peal.— The  notice   of  intention  to  move  for 


new  trial  Is  no  part  of  record  on  appeal. — 
Hook  V.  Hall.  68  Cal.  22.  23.  8  Pac  596;  Pico 
v.  Cohn,  78  Cal.  384.  885,  20  Pac  706;  Rich- 
ardson V.  Eureka.  92  Cal.  64.  28  Pac  102. 

Aa  to  notice  of  intention  to  moire  for  new 
trial  as  part  of  record,  see.  ante,  f  661  and 
note. 

0.  Same*- Notice  of  Intention  —  Preseat 
practice— Must  be  included  In  bill  of  excep- 
tions.— A  copy  of  the  notice  of  intention, 
though  incorporated  in  the  transcript  is 
not  a  part  of  the  Judgment-roll,  and  unless 
it  is  included  in  a  bill  of  exceptions  can  not 
be  considered  on  appeal. — Cormond  v.  United 
Railroads,  41  Cal.  App.  683.   183  Pac.  218. 

10.  Where  the  notice  did  not  appear  in  a 
bill  of  exceptions  neither  the  stipulation  of 
the  parties  to  the  correctness  of  the  tran- 
script nor  the  certificate  of  the  clerk  that 
the  papers  in  the  transcript  are  true  copies 
of  the  originals  can  supply  what  the  law 
requires  should  be  made  to  appear  in  the 
bill  of  exceptions.  —  Cormond  v.  United 
Railroads,  41  Cal.  App.  683.  183  Pac.  218. 

11.  Order  denying  motion  for  uctv  trial 

is  part  of  record,  and  where  it  recites  that 
motion  was  made  on  grounds  set  forth  in 
defendant's  notice  of  motion,  it  sufficiently 
shows  that  notice  was  given.  It  is  not  nec- 
essary that  notice  should  be  formally  set 
out.— Randall  v.  Duff.  79  Cal.  116,  122.  8 
L.  R.  A.  754,  19  Pac.  632,  21  Pac.  610. 

12.  Statement    or    bill  'of    excep^ons    as 

used  on  hearing  of  motion  for  new  trial  in 
court  below,  must  be  brought  up  to  appel- 
late court  by  transcript  on  appeal  from 
order  granting  or  refusing  new  trial,  and 
hence  where  transcript  Is  in  such  imperfect 
condition  that  it  has  to  be  disregarded,  there 
is  no  record  on  which  appellant  is  entitled 
to  be  heard. — Thompson  v.  Patterson,  54  Cal. 
642,  647. 

13.  Where  record  on  appeal  from  order 
denying  new  trial  contains  no  bill  of  excep- 
tions appellate  court  can  not  review  error. 
— Pereira  v.  City  Sav.  Bank,  128  Cal.  46.  46. 
47.  60  Pac.  524. 

14.  Where  no  statement  or  bill  of  excep- 
tions to  be  used  on  motion  for  new  trial  was 
settled  by  court,  order  denying  motion  must 
be  affirmed. — Machado  v.  Kinney.  136  Cal. 
354,  355,  67  Pac.  331. 

!.■(.  Vndertaklnir  on  appeal  should  not  be 
embodied  In  transcript. — San  Francisco  ft 
N.  P.  R.  Co.  V.  Anderson,  77  Cal.  297.  298.  19 
Pac.  617. 


§  953.  COPIES,  HOW  CERTIFIED.  The  copies  provided  for  in  the  last 
three  sections  must  be  certified  to  be  correct  by  the  clerk  or  the  attorneys.  If 
it  appear  that  there  is  any  paper  or  record  in  the  custody  of  the  clerk  of  the 
trial  court  which  was  before  the  trial  court  but  which  is  not  included  in  the 
record  on  appeal,  and  an  examination  of  such  paper  or  record  will  assist  in  a 
determination  of  the  appeal  on  its  merits,  the  court  in  which  the  appeal  is 
pending  may,  on  motion  of  either  party,  or  on  its  own  motion,  require  the  pro- 
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duction  of  a  certified  copy  of  such  paper  or  record,  and  the  same  shall  there- 
upon be  deemed  a  part  of  the  record  on  appeal. 

History:  Enacted •  March  11,  1872,  founded  upon  §846  Practice  Act 
as  amended  1854  (Statg.  1854,  p.  84);  amendment  approved  March  24, 
1874  Code  Amdts.  1873-4,  p.  339;  May  6,  1919,  Stats,  and  Amdta.  1919, 
p.  290;  May  29,  1921,  Stats,  and  Amdts.  19iSl,  p.  194.  In  effect  July  29, 
1921. 

COPIES— CERTIFICATION  OF. 

1.  Affidavit  of  appellant  or  clerk — Can  not 

be  substituted  for  certificate. 

2.  .Appeal  by  new  and  alternative  method 

— As  to  pehearinjf  to  present  evidence 
not  printed  in  brief. 

3.  Same  —  Evidence  —  Duty   to   print   in 

brief. 

4.  Authority  of  clerk — ^Limited  to  certify 

correctness  of  copies  of  papers. 

5.  Certificate  to  transcript— In  general. 

6.  Same — Sufliciency  of. 

7.  Same — Same — Filing  new  transcript 

8.  Same — Same — Informal  certificate. 

9.  Same  —  Same  —  Where  certificate  to 

transcript  says  nothing  as  to  any  bill 
of  exceptions. 
10.  Same  —  Whether    alleged    documents 
when   certified   will  constitute   tran- 
script. 
11, 12.  Certificate  to  undertaking. 

13.  Same — Amended  certificate. 

14.  Same — Conclusiveness. 
15-21.  Same  —  Sufficiency  —  Certificate     that 

transcript  is  correct. 
22, 23.  Same— Time  of  filing. 

24.  Stipulation  of  correctness  of  transcript. 

See.  ante,  f  986  and  note. 

1.  ASdaTlt  of  appellant  or  clerk— Can 
aot  be  anbatltiited  for  certlflcate  provided 
for  in  this  section. — ^Winder  v.  Hendrick,  64 
Cal.  275-277. 

2.  Appeal  by  n«vv  and  alternatlTe  metkod 
—An  to  rekearlnv  to  present  evidence  not 
Printed  In  brief. — In  the  case  of  an  appeal 
by  the  new  and  alternative  method,  as  pre- 
scribed in  the  above  section  and  the  fol- 
lowing sections  to  and  Including  section 
?5Sc,  post,  a  rehearing  on  appeal  can  not  be 
granted  for  the  purpose  of  enabling  either 
party  to  present  to  the  court  evidence  not 
printed  In.  his  brief,  on  the  submission  of 
what  in  fact  constitutes  a  new  record  on 
appeal;  either  party  is  required  by  the  sec- 
tions above  referred  to,  to  print  in  his  brief 
such  portions  of  the  record  as  he  desires  to 
call  to  the  attention  of  the  court,  and  on 
failure  to  exercise  this  right  and  duty  by  a 
submission  without  complying  therewith, 
another  hearing  thereof  upon  other  evi- 
dence than  that  first  presented  at  the  hear- 
ing in  the  appellate  court,  can  not  be 
fO'anted. — Peterkin  v.  Randolph  Marketing 
Co..  —  Cal.  App.  — ,  191  Pac.  947. 

S.    gaaie «- Evidence  —  Dnty    to    print    In 
brief. — In  an  appeal  under  the  new  and  al- 


ternative method,  it  is  not  a  compliance 
with  the  requirements  of  the  statute  for 
an  appellant  to  print  in  his  opening  brief, 
or  in  the  supplement  thereto,  only  the  tes- 
timony In  the  case  favorable  to  his  con- 
tentions; the  regulation  requires  all  the 
evidence,  material  to  the  point  made  on  the 
appeal  shall  be  printed  in  order  that  the 
court  may  consider  Its  weight  and  suffi- 
ciency, and  any  conflict  presented  therein, 
and  where  the  court  is  not  thus  prepared, 
the  appellate  court  can  not  intelligently 
pass  upon  the  appeal  on  Us  merits  without 
Imposing  on  counsel  a  further  presenta- 
tion of  the  record,  or  assuming  the  vexa- 
tious burden  of  an  examination  of  the 
typewritten  transcript,  which  the  court  is 
not  required  to  do. — Eddy  v.  Stowe,  43  Cal. 
App.  789,  185  Pac.  1024,  following  the  doc- 
trine in  Marcuccl  v.  Vowlnckel,  164  Cal.  693, 
180  Pac.  430;  Pasadena  Realty  Co.  v.  Clune, 
34  Cal.  App.  33,  34,  166  Pac.  1027. 

4.  Antkortty  of  clerk— Limited  to  certify 
correctness  of  coplea  of  papers  designated 
in  previous  sections  as  forming  record  on 
appeal,  and  he  Is  not  authorized  by  law  to 
certify  that  certain  papers  have  been  used 
on  hearing  of  motion  for  new  trial. — Melde 
V.  Reynolds,  120  Cal.  234.  237,  62  Pac.  491. 

5.  Certlflcate    to    transcript— In    general. 

— Transcript  which  was  not  certified  by 
clerk  of  court  or  attorneys,  as  provided  in 
this  section,  can  not  be  considered  on  ap- 
peal.— Ellis  V.  Bennet,  2  CaL  Unrep.  302,  3 
Pac.  801. 

See,  ante,  f  952  and  note  par.  6. 

As  to  order  forbidding  clerk  to  certify 
correctneaa  of  transcript*  see,  ante,  9  946 
and  note. 

d.  Same— Snfliclency  of. — Certlflcate  that 
record  contains  complete  copies  of  record 
and  documents  on  file,  and  among  otiiers  of 
last  bill  of  exceptions,  "Including  order  re- 
fusing new  trial,"  is  sufficient  to  make  such 
order  part  of  record  where  second  bill  of 
exceptions  recites  hearing  of  motion,  and 
then  states  "court  having  heard  argument 
of  counsel  and  being  fully  advised,  doth 
order  that  such  motion  be  and  same  Is 
hereby  denied." — Hagman  v.  Williams.  88 
Cal.  146.  149.  25  Pac.  1111. 

7.     Same— Same— Filing     ncTv     transcript. 

— Motion  to  dismiss  appeal  because  tran- 
script was  not  properly  authenticated,  will 
be  denied,  where  at  hearing  of  motion  ap- 
pellant presented  another  copy  of  tran- 
script properly  authenticated  by  certificate, 
and  asked  leave  to  file  same. — Swortfiguer 
V.  White.  137  Cal.  391.  70  Pac.  214. 
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8.  Same— Samc^— Imfforinal    ccrilflcate     to 

transcript,  is  not  ground  for  dismissal 
where  appellant  furnished  proper  certificate 
at  hearing:  of  motion. — Hellingrs  v.  Duval, 
119  Cal.  199,  200.  51  Pac.  335. 

9.  Same  —  Same  —  'Wbere  certlfloate  to 
tranacrlpt  unym  notklBS  ■■  to  any  bill  of  ex- 
ceptloB«»  purported  bill  of  exceptions  can 
not  be  considered. — Pereira  v.  City  Sav. 
Bank.  128  Cal.  45,  46.  47,  60  Pac.  524. 

10.  Sante  — 'Whether  alleired  documents 
when  certified  will  conntltnte  transcript  on 

appeal  is  question  which  clerk  of  court  can 
not  determine.  It  is  his  duty  to  certify 
correctness  of  documents,  if  they  are  cor- 
rect copies,  and  transmit  same  to  this  court, 
and  hence  on  his  refusal,  order  will  be 
granted  compelling:  him  to  certify  correct- 
ness of  such  documents. — People  v.  Center, 
54  Cal.  286. 

As  to  certificate  as  to  what  papers  were 
naed  on  hearlnir  of  motions,  see,  ante,  99  951, 
952  and  notes. 

11.  Certificate  to  undertaking. — In  ab- 
sence of  certificate  by  clerk  that  under- 
taking on  appeal  is  in  due  form,  or  of  any 
copy  of  undertaking:  certified  by  that  offi- 
cer, it  will  be  assumed  that  instrument  on 
file  was  not  in  due  form. — ^Winder  v.  Hen- 
drick,   64  Cal.  275-277. 

12.  Transcript  must  show  that  an  under- 
taking: has  been  filed  in  time. — Pacific  Mut. 
Lk  Ins.  Co.  V.  Edsar,  132  CaL  197»  198,  64 
Pac.  260. 

13.  Same^Amended  certificate  that  un- 
dertaking: on  appeal  in  due  form  has  been 
properly  filed,  may  be  allowed  to  be  filed 
under  Rule  XIII  supreme  court. — Swasey  v. 
Adair,  83  Cal.  136,  137,  23  Pac.  284. 

14.  Same-— ConcloMlTeness. — Certificate  of 
clerk  that  undertaking:  on  appeal  in  due 
form  has  been  properly  filed  is  not  conclu- 
sive, but  court  may  gro  behind  certificate 
and  determine  whether  undertaking:  is 
sufficient  to  confer  Jurisdiction. — Duncan 
V.  Times-Mirror  Co.,  109  Cal.  602,  606,  42 
Pac.  147. 

15.  Same  —  Snfllclency  —  Certificate  that 
transcript  Is  correct  is  not  sufficient  certi- 
ficate that  undertaking:  on  appeal  is  in  due 
form  and  has  been  properly  filed,  thoug:h 
undertaking:  is  in  transcript  and  from  its 
indorsements  appears  in  proper  form. — San 
Francisco  &  N.  P.  R.  Co.  v.  Anderson,  77 
Cal.  297,  298.  19  Pac.  517;  Jo^es  v.  Iverson, 
3  Cal.  Unrep.  707.  31  Pac.  625;  Shay  v.  Chi- 
cagro  C.  Co.,  Ill  Cal.  549,  652.  44  Pac.  237. 


16.  Copy  of  undertaking:  on  appeal  certi- 
fied by  county  clerk  to  be  correct,  from  In- 
dorsements on  which  it  appears  that  under- 
taking: in  due  form  was  properly  filed,  does 
not  satisfy  requirements  of  section. — Swa- 
sey V.  Adair,  83  Cal.  136,  137.  23  Pac.  284. 

17.  Certificate  "that  grood  and  sufficient 
undertakingr  on  appeal  in  due  form  of  law 
has  been  executed  and  is  now  on  file  in  said 
action  in  my  office,"  is  not  sufficient  certi- 
ficate by  clerk  as  to  such  undertaking:. — 
Watson  V.  Cornell,  62  Cal.  644. 

18.  Certificate  of  clerk  that  a  "g:ood  and 
sufficient  undertaking:  on  appeal  was  prop- 
erly filed  herein"  complies  with  require- 
ments of  section,  and  is  prima  facie  suffi- 
cient.— Downing  v.  Rademacher,  136  Cal. 
673.  675,  69  Pac.  416.  See  Meeker  y.  Hofler. 
67  Cal.  140. 

19.  Certificate  of  clerk  that  "suflftcient 
undertaking:  on  appeal  in  due  form  of  law 
was  properly  filed  therein"  sufficiently  com- 
plies with  section. — Meeker  v.  Hoffer,  67 
Cal.  140,  141. 

20.  Certificate  that  "undertaking  In  due 
form  of  law  is  on  file  in  my  office"  is  insuffi- 
cient certificate  to  show  that  undertaking 
on  appeal  has  been  filed,  or  that  it  was 
properly  filed. — Pacific  Mut  L.  Ins.  Co.  v. 
E:dg:ar,  132  Cal.  197.  198.  64  Pac.  260. 

21.  Certificate  of  clerk  that  "undertaking 
on  appeal  was  properly  filed  in  his  office"  is 
Insufficient  in  failing  to  recite  that  under- 
taking on  appeal  was  in  due  form — expres- 
sion "properly  filed"  not  being  equivalent 
or  intended  to  include  "in  due  form." — 
Winder  v.   Hendrick,   54   Cal.   275-277. 


Same— Time  off  fillns^ — Where  on  mo- 
tion to  dismiss  certificate  by  clerk  was 
filed,  showing  that  undertaking  on  appeal 
in  due  form  had  been  filed,  which  was  not 
objected  to  for  insufficiency,  appeal  will  not 
be  dismissed,  though  at  time  motion  was 
made  no  such  certificate  was  on  file. — Shay 
V.  Chicago  C.  Co.,  Ill  Cal.  549,  652,  44  Pac. 
237.  See  Warren  v.  Hopkins,  110  CaL  506, 
42  Pac.  986. 

23.  Where  transcript  does  not  contain 
copy  of  undertaking  on  appeal,  and  certifi- 
cate of  clerk,  so  far  as  it  relates  to  such 
undertaking,  does  not  conform  to  this  sec- 
tion and  will  be  dismissed. — Watson  v. 
Cornell,  52  Cal.  644. 

24.  Stipulation  of  correctness  off  tran- 
script seems  to  obviate  necessity  of  certifi- 
cate by  clerk,  and  does  not  prevent  re- 
spondent from  denying  sufficiency  of  state- 
ment.— Leonard  v.  Shaw,  114  Cal.  69,  72,  45 
Pac.  1012. 


§  963a.  PBEPAKATION  OF  PAPERS  ON  APPEAL,  NOTICE  TO  COUNTY 
CLERK.  Any  person  desiring  to  appeal  from  any  judgment,  order  or  decree  of 
the  superior  court  to  the  supreme  court  or  any  of  the  district  courts  of  appeal, 
may,  in  lieu  of  preparing  and  settling  a  bill  of  exceptions  pursuant  to  the 
provisions  of  section  six  hundred  and  fifty  of  this  code,  or  for  the  purpose  of 
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presenting  a  record  on  appeal  fro  many  appealable  judgment  or  order,  or  for 
the  purpose  of  having  reviewed  any  matter  or  order  reviewable  on  appeal  from 
final  judgment,  file  with  the  clerk  of  the  court  from  whose  judgment,  order 
or  decree  said  appeal  is  taken,  or  to  be  taken,  a  notice  stating  that  he  desires  or 
intends  to  appeal,  or  has  appealed  therefrom,  and  requesting  that  a  transcript 
of  the  testimony  offered  or  taken,  evidence  offered  or  received,  and  all  rulings. 
Instructions,  acts  or  statements  of  the  court,  also  all  objections  or  exceptions  oi 
counsel,  and  all  matters  to  which  the  same  relate,  be  made  up  and  prepared- 
Said  notice  must  be  filed  within  ten  days  after  notice  of  entry  of  the  judgment, 
Drder  or  decree,  or  if  a  proceeding  on  motion  for  new  trial  be  pending,  within 
ten  days  after  notice  of  decision  denying  said  motion,  or  of  other  terminati9n 
ihereof. 

[Phonographic  report  of  trial.]  Upon  receiving  said  notice,  it  shall  be  the 
iuty  of  the  court  to  require  the  stenographic  reporter  thereof  to  transcribe 
?ully  and  completely  the  phonographic  report  of  the  trial.  The  stenographic 
reporter  shall,  within  twenty  days  after  said  notice  has  been  filed  with  the 
clerk,  prepare  a  transcript  of  the  phonographic  report  of  the  trial  including 
therein  copies  of  all  writings  offered  or  received  in  evidence  and  all  other 
matters  and  things  required  by  the  notice  above  referred  to  to  be  therein  con- 
tained, and  shall  file  the  same  with  the  clerk  of  said  court  upon  the  same  being 
filed ;  it  shall  be  the  duty  of  the  clerk  forthwith  to  give  the  attorneys  appear- 
ing in  said  cause  notice  that  said  transcript  has  been  filed,  and  that  within  five 
days  after  the  receipt  of  said  notice  the  same  will  be  presented  to  the  judge  for 
approval. 

[Transcript  presented  to  judge.]  At  the  time  specified  in  the  notice  of  the 
clerk  to  the  attorneys  said  transcript  shall  be  presented  to  the  judge  for  his 
approval,  and  the  judge  shall  examine  the  same  and  see  that  the  same  is  a  full, 
true  and  fair  transcript  of  the  proceedings  had  at  the  trial,  the  testimony 
offered  or  taken,  evidence  offered  or  received,  instructions,  acts  or  statements 
of  the  court,  also  all  objections  and  exceptions  of  counsel  and  matters  to  which 
the  same  relate.  The  judge  shall  thereupon  certify  to  the  truth  and  correct- 
ness of  said  transcript  and  the  same  shall,  when  so  settled  and  allowed,  be 
and  become  a  portion  of  the  judgment-roll  and  may  be  considered  on  appeal  in 
lieu  of  the  bill  of  exceptions  now  provided  for  by  law. 

[Additional  matters  in  transcript.]  If  the  judgment,  order  or  decree  appealed 
from  be  not  included  in  a  judgment-roll,  the  party  desiring  to  appeal  shall  on 
the  filing  of  said  notice  specify  therein  such  of  the  pleadings,  papers,  records 
and  files  in  said  cause  as  he  desires  to  have  incorporated  in  said  transcript  in 
addition  to  the  matters  hereinbefore  required  and  the  same  shall  be  included. 

{Betpondents  may  require  additions.]  The  respondents  on  said  appeal  may 
at  the  time  said  transcript  is  presented  for  settlement  and  allowance,  require 
the  insertion  therein  of  such  other  papers,  files,  documents,  records  and  pro- 
ceedings of  said  cause  as  they  then  desire  to  have  incorporated  therein,  and  the 

2219 


9  953a 


PRBPARATION    OF   PAPERS   ON    APPEAL.— NOTICE   TO   CLERK. 


tPt.  II, 


said  papers,  files,  documents,  records  and  proceedings  shall  when  so  incorpo- 
rated be  deemed  fully  authentic  for  use  on  said  appeal.  The  parties  may  by 
stipulation  omit  any  matters  from  said  record  which  they  desire  to  so  omit. 

History:  Ehiactment  approyed  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  750.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  471;  amendment  ap- 
proved AprU  24,  1915,  Stats,  and  Amdts.  1915,  p.  206.  In  effect 
August  8,  1915. 


PREPARATION  OP  PAPERS  ON  APPEAL 
—NOTICE  TO  COUNTY  CLERK. 

1.  Action  for  damages  for  a  malicious 

assault  —  Appeal  under  provisions 
of  above  section — Presumptions. 

2.  Action  to  recover  for  breach  of  war- 

ranty—  Review  of  instructions  — 
Sufficiency  of  record. 

3.  Action  to  set  aside  decree  of  fore- 

closure— Appeal  from  judgment — 
Insufficient  record. 

4.  Appeal     by     new     and     alternative 

method  —  Record    on    appeal  — 
Authentication. 

6.  Same  —  Same  —  Same  —  Absence  of 
certificate  of  trial  judge. 

6, 7.  Same  —  Same  —  Motion  to  dismiss — 
Filing  typewritten  transcript  — 
Effect  of. 

8.  Same — Same^Request  for  transcript 

— ^Does  not  include  what. 

9.  Same  —  Same  —  Typewritten  tran- 

script— Bill  of  exceptions  not  pro- 
vided for. 

10.  Appeal  from  order  —  Record  on  — 

Authentication  of  papers. 

11.  Appeal  from  order  made  after  final 

judgment  —  Certificate    of    judge, 
not  clerk  required. 

12-  23.  Assignment  and  specification  of 
error — In  general. 

24.  Bill  of  exceptions — Undertaking  on 
appeal. 

25, 26.  Construction  of  section — As  to  pur- 
pose of  act. 

27-  30.  Same — Course  of  appellant  who  does 
not  follow  section. 

31.  Same  —  Mandatory  as  to  notice  to 

clerk. 

32.  Delay  in  notice  for  transcript — Dis- 

missal not  entered — Where  relief 
granted  by  trial  court. 

33.  Same — Relief  for. 

34, 35.  Denial  of  motion  for  new  trial — 
Notice  of — Presence  in  court  suffi- 
cient. 

36.  Same  —  Same  —  Failure     to     file  — 

Proper    refusal    to    certify    tran- 
script. 

37.  Filing  request  for  transcript — Time 

for — Date  of  notice  of  entry  of 
judgment. 

38.  Homestead  —  Finding    of    abandon- 

ment— Transcript   on   appeal. 

39.  Improperly    prepared     transcript  — 

Proper  practice  to  affirm. 
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40.  Insufficient  certificate — As  to  effect 

of. 

41.  Same — Presumption. 

42.  Insufficient  record  —  Briefs  —  State- 

ment of  cause. 

43.  Judgment-roll  —  Printing  —  Type- 

written record. 

44.  Notice  of  appeal — As  to  what  con- 

stitutes a  sufficient. 


45. 
46. 

47-  50. 
51-  53. 

54. 

55. 

56. 

57. 

58-  60. 

61, 62. 
63. 
64. 

65. 

66. 

67. 

68. 

69. 

70. 
71,  72. 

73. 

74. 

75. 

76. 
77. 
78. 


Same — Annulment  of  marriage. 

Same  —  Proceedings  on  motion  for 
new  trial — Notice  of  termination 
of  such  proceedings. 

Same — Service  of  notice. 

Notice  of  entry  of  judgment — ^Writ- 
ten notice  not  necessary. 

Notice  of  presentation  for  certifica- 
tion of  transcript  by  maiL 

Notice  to  clerk  demanding  transcript 
— As  to  time  of  filing. 

Same — A  jurisdictional  prerequisite. 

Same — Failure  to  serve  notice. 

Same  —  Giving  within  prescribed 
time — Mandatory. 

Same — Insufficiency  of. 

Same— Relief  from  default 

Order  denying  motion  for  new  trial 
— How  brought  up  on  appeal. 

Same  —  Newly  discovered  evidence — 
Sufficiency  of  record. 

Preparation  of  transcript — Certifica- 
tion— Cure  of  omission  of  order 
for  preparation. 

Same — Code  provisions  not  jurisdic- 
tional. 

Same — From  minutes  of  jndge — In 
sufficient  record. 

Same — Same — Insufficient  as  bill  of 
exceptions. 

Same — Mandate  to  trial  judge. 

Same  —  Notice  to  clerk  within  ten 
days. 

Printed  transcript  —  Provisions  of 
sections  953a  and  953e — ^not  ap- 
plicable. 

Record  on  appeal — As  to  bow  made 
up. 

Same  —  Authentication  of  affidavits 
— Necessity  of. 

Same — Bringing  up  evidence. 

Same — Defects  in— Effect  of. 

Same  —  Same  —  Presumption  on  ap- 
peal 
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79. 

SO. 

81. 
82. 

83. 
84. 

85. 

86. 

S7-  92. 

93-  102. 

103. 

104. 

105. 

106. 
107- 109. 

110. 


S&me — Failure  to  print  portions  of 
record  in  briefs. 

Same— Insufficiency  of  brief. 

Same — ^Printing  of  in  briefs. 

Same  —  Sufficiency  of  —  Appeal  not 
dismissed,  when. 

Same — ^Unauthenticated  affidavits. 

Reporter's  transcript — As  to  taking 
place  of  bill  of  exceptions — ^Be- 
view  of  evidence. 

Same — Mandamus  to  compel  to  pre- 
pare transcript. 

Same — New  trial  refused — ^Report  of 
testimony  lost — Reversal  on  appeal. 

Transcript  on  appeal  —  As  to  what 
may  be  included  in. 

Same  —  Authentication  or  certifica- 
tion. 

Same — Commencement  to  run  of  time 
for  filing. 

Same — Judge's  certificate  to  be  at- 
tached to. 

Same — Mandamus  to  compel  judge  to 
allow  and  certify. 

Same — Sufficiency  of. 

Same — Time  for  serving  and  filing 
transcript. 

Time  for  making  demand  for  record 
—  Termination  of  new  trial  pro- 
ceedings— Notice  of  decision — '  *  Or 
other  termination. ' ' 

Time  of  appeal — Actual  notice  of  de- 
cision— Written  notice  not  essen- 
tiaL 

Same — Same — Minute-order  denying 
new  triaL 

Typewritten  record  —  Where  unau- 
thorized. 


111. 

112. 
113-115. 


JLm  t«  IndepcndeBt  ckamcter  of  seetloBa 

m€  th«  eo4e,  see*  ante.  9  941b,  note  par.  4. 

Jkm  to  rlirlit  of  appellaBt  taktns  appeal  by 
the  aew  and  altematlTe  method  to  prepare 
tntaaerlpt  aader  the  proTlalona  of  aectloa 
9S0^  aat^  laatead  of  aader  the  proTlalona 
mt  the  above  aeetloa*  without  affecting:  the 
T&lldity  of  his  appeal,  see,  ante,  9  940,  note 
pars.  63-67. 

l.«  Aetloa  for  damasee  for  a  mallclooa 
i«lt— Appeal  aader  proTlalona  of  aboTO 
rtloi^— Preavaiptloa« — In  the  case  of  an 
a.ctlon  prosecuted  for  damagres  resultingr 
from  a  malicious  assault,  it  beingr  claimed 
by  plaintiff  that  a  sore  upon  the  foot  was 
the  approximate  result  of  the  alleged  as- 
sault and  the  testimony  given  at  the  trial 
•wsiB  evenly  balanced  upon  the  question,  the 
ptiyslclan  attending  the  plaintiff  having 
testified  that  although  the  plaintiff  became 
alck  and  disabled  it  was  not  at  all  clear 
that  such  sickness  or  disability  was  caused 
by  or  resulted  from  the  alleged  assault  or 
that  the  Infected  sore  on  one  of  her  feet 
Mra.a  attributed  to  such  assault  and  that  she 
did  not  eomplain  of  the  injury  to  the  foot 


until  some  time  after  the  assault;  the  ques- 
tion as  to  what  caused  the  injury  was  one 
for  determination  by  the  trial  court,  and 
that  court  had  power  under  the  facts  to 
determine  that  the  condition  of  the  foot 
was  not  caused  by  the  injury  received  In 
the  assault  complained  of;  and  on  an  appeal 
from  a  Judgment  awarding  damages,  taken 
under  the  provisions  of  the  above  section, 
in  support  of  the  Judgment  the  appellate 
court  will  assume  that  the  trial  court  did 
determine  that  the  Injury  to  the  foot  was 
not  caused  by  the  assault;  there  being 
nothing  in  the  record  tending  in  the  least 
to  show  that  the  trial  court  abused  its  dis- 
•  cretlon,  the  Judgment  of  the  trial  court 
will  be  affirmed  and  the  appeal  dismissed. 
— Kimball  v.  Swenson,  —  Cal.  App.  — ,  19ft 
Pac.  781. 

2.  Actloa  to  recover  for  breach  of  war- 
ranty—ReTlevr  of  laatroetloaa-^SaflleleBcy 
of  record. — On  an  appeal  from  a  Judgment 
in  an  action  to  recover  damages  for  a 
breach  of  warranty,  taken  under  the  new 
and  alternative  method.  Instructions  given 
to  the  Jury,  which  are  not  included  In  the 
clerk's  transcript,  in  the  absence  of  a  cer- 
tification by  the  trial  Judge  as  to  correct- 
ness, or  as  being  the  instructions  actually 
given,  although  at  the  foot  of  each  in- 
struction there  is  a  notation  supposedly 
made  by  the  trial  Judge  in  the  course  of 
his  consideration  of  the  Instructions  prof- 
erred  by  the  respecting  parties  to  the  suit. 
— Tracy  Brick  &  Art  Stone  Co.  v.  Wurster, 
44  Cal.  App.  662,  187  Pac.  126. 

8.  Actloa  to  act  aalde  decree  of  fore- 
cloaare  ^  Appeal  from  Jadsmeat  —  lB«alB- 
cleat  record. — In  an  action  to  set  aside  a 
decree  of  foreclosure  of  mortgage,  on  an 
appeal  from  the  Judgment  according  to  the 
method  provided  in  the  above  section  where 
the  appellants  fail  to  print  in  their  briefs 
the  pleadings,  findings,  or  Judgments,  or 
any  portion  thereof,  and  there  is  nothing 
more  than  a  mere  fragmentary  statement 
of  some  of  the  evidence,  it  appearing  from 
the  appellant's  brief  that  the  action  was 
to  set  aside  a  decree  in  a  previous  action 
for  the  foreclosure  of  the  mortgage  upon 
the  ground  that  the  owner  of  the  mort- 
gaged property  was  never  served  with  sum- 
mons in  the  foreclosure  proceedings,  and 
that  the  appearance  entered  for  him  was 
unauthorized,  the  failure  of  the  appellants 
to  print  sufllcient  of  the  record  to  establish 
any  error  on  the  part  of  the  trial  court,  the 
record  is  defective  under  the  provisions  of 
the  above  section. — Hawley  v.  Assurance 
Co..  182  Cal.  111.  187  Pac.  1. 

4.  Appeal  by  new  and  altcmatlTc  method 
^Record    oa    appeal  —  Anthentlcatloa. — On 

an  appeal  from  a  Judgment  under  the  pru- 
visions  of  the  above  section  and  following: 
sections  to  and  Including  section  963c,  post, 
all  that  may  be  certified  by  the  clerk,  is 
the  Judgment-roll  with  the  notice  of  appeal. 
— Richmond  v.  Julian  Consol.  Hin.  Co.»  176 
Cal.  600»  169  Pac.  866. 
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5.  Sam^— Same— Same— Aba«Bc«  of  certl« 
flcate  of  trial  Jndse. — In    the  case   of  such 

«an  appeal  authenticated  by  the  clerk  as 
provided  by  law,  in  the  absence  of  a  certi- 
ficate of  the  trial  Judgre  other  papers  than 
the  Juderment-roll  and  notice  of  appeal 
form  no  part  of  the  record  on  appeal  and 
they  can  not  be  considered. — Richmond  v. 
Julian  Consol.  Min.  Co..  176  Cal.  600,  169 
Pac.  356,  following  the  doctrine  in  Totten 
V.  Barlow,  165  Cal.  378,  132  Pac.  749;  Bush 
V.  Allen,  172  Cal.  102,  155  Pac.  456. 

6.  Same— Same— Motion  to  diamlaa— Fll- 
Iner  typc^vrlttea  tranacrlpt— -Effect  of. — ^Un- 
der the  provisions  of  Rule  V  of  the  supreme 
court,  the  fact  that  before  a  respondent 
grave  notice  of  motion  to  dismiss  an  ap- 
peal, the  appellant  had  filed  in  the  appel- 
late court  a  typewritten  clerk's  transcript, 
is  a  sufllcient  answer  to  a  motion  to  dis- 
miss.— Pioneer  Truck  Co.  Vj  Hawley,  39  Cal. 
App.  481,  179  Pac.  447,  applying:  the  doc- 
trine in  Beckett  v.  Stuart,  35  Cal.  App.  796, 
171  Pac.  107. 

7.  The  court  say  that  by  the  holding: 
above  griven  they  are  not  to  be  understood 
as  declaringr  that  appellant  need  not  print 
in  his  brief,  or  in  a  supplemental  brief 
thereto,  such  portions  of  the  record  as  he 
desires  to  call  to  the  attention  of  the  court, 
as  required  by  the  provisions  of  section 
953c,  post. — Pioneer  Truck  Co.  v.  Hawley, 
39  Cal.  App.  481,  179  Pac.  447. 

S.  Same— Same— Request  for  tranacrlpt 
— Doea  not  Include  v^hat. — Under  the  pro^ 
visions  of  the  above  section  requiring:  an 
appellant  to  file  with  the  clerk  a  request 
for  a  transcript  of  the  testimony,  when  he 
desires  to  obtain  such  testimony,  does  not 
apply  to  the  matter  of  obtaining:  a  copy  of 
the  notice  of  appeal  and  of  the  jud8:ment- 
roll. — Pion«er  Truck  Co.  v.  Hawley,  39  Cal. 
App.  481,  179  Pac.  447. 

0.  Same~->Same<— Typewritten  transcript 
—Bin   of   exceptlona   not   provided   for. — On 

an  appeal  under  the  new  and  alternative 
method  as  provided  for  in  the  above  section 
and  sections  953b  and  953c,  post,  the  appeal 
is  to  be  heard  on  typewritten  transcript, 
and  there  is  no  provision  made  for  present- 
inf;  the  evidence  by  a  bill  of  exceptions, 
consequently  it  is  only  in  those  cases  where 
the  proceedings  on  the  trial  have  been  re- 
ported and  can  be  produced  in  full  by  a  re- 
porter's transcript,  that  this  form  of  ap- 
peal can  be  resorted  to. — Koeberle  v.  Colt. 
—  Cal.  App.  — ,  189  Pac.  727.  following  the 
doctrine  of  Harpold  v.  Slocum,  186  Cal.  364, 
143  Pac.  609;  Bush  v.  Allen,  172  Cal.  102,  165 
Pac.  456:  Allen  v.  Conrey,  22  Cal.  App.  409, 
134  Pac.  730;  Clemens  v.  Oreg:8:.  34  Cal.  App. 
272,  167  Pac.  299. 

Aa  to  bill  of  except  Ions,  see  par.  24,  this 
note. 

lOu  Appeal  from  order— Record  on— -Au- 
thentication of  pnpcra. — Under  the  '  provi- 
sions of  the  above  section  the  Judge  alone 
Is  authorised  to^  inithentlckte  the  papers 
used  at  a  hearingr,  and  this  muit  be  done  by 


incorporating:  them  in  the  bill  of  excep- 
tions, or  in  the  record  in  accordance  with 
the  provisions  of  the  above  section. — ^Pat- 
terson v.*  Rutherford.  39  Cal.  App.  647,  179 
Pac.  704,  applying  the  doctrine  in  Herrlich 
V.  McDonald.  80  Cal.  472.  22  Pac.  299;  San 
Diego  Bank  v.  Goodsell.  137  Cal.  420,  70  Pac. 
299;  Hertel  v.  Emireck,  178  Cal.  534,  174 
Pac.  80. 

11«  Appeal  from  order  made  after  final 
indflrment- Certificate  of  Judse,  not  clerk, 
required. — Where  the  appeal  is  from  an  or- 
der after  Judgment  the  judge  and  not  the 
clerk  must  certify  the  papers  and  proceed- 
^Ings  for  appeal. — Barnebee  v.  Humstock,  42 
'Cal.  App.  659,  183  Pac.  951. 

12.  Aaalynment  and  apeclflcatlon  of  error 
•—In  general. — Where  the  record  on  appeal 
is  prepared  under  above  section  providing 
that  the  reporter's  transcript,  authenticated 
by  the  judge,  shall  be  a  part  of  the  judg- 
ment-roll and  may  be  used  on  appeal  in- 
stead of  a  bill  of  exceptions,  no  specifica- 
tions of  particulars  in  which  the  evidence 
is  alleged  to  be  insufllcient  is  required. — 
Cortelyou  v.  Imperial  Land  Co.,  166  Cal.  14, 
134  Pac.  981. 

13.  Where  there  is  no  assignment  of 
error  in  the  taxation  of  costs  presented  by 
the  record  on  appeal,  the  appellate  court 
will  not  review  error  claimed  to  consist  in 
the  service  and  filing  of  the  bill  of  costa 
after  the  time  allowed  by  the  statute. — Es- 
tate of  Weir,  168  Cal.  330.  148  Pac.  612. 

14.  Assignments  of  error,  based  on  cer- 
tain rulings  of  the  trial  court  m^de  during 
the  examination  of  witnesses,  are  examined 
and  held  to  be  without  merit. — Ellsworth 
v.  Palmtag.  168  Cal.  860,  148  Pac.  602. 

15.  Neither  the  trial  court  nor  the  su- 
preme court  can  consider  the  question  of 
the  sufficiency  of  the  findings  when  such 
specifications  are  not  made  In  substantial 
terms,  for  the  law  itself  declares  that  un- 
less so  made  they  shall  be  disregarded. — 
Crow  V.  Crow.  168  Cal.  607,  143  Pac.  689, 

16.  The  ancient  strictness  of  the  rule 
governing  the  sufficiency  of  specifications 
has  been  much  abated;  but  nevertheless  the 
specifications  In  any  case  must  be  sufficient 
to  convey  fair  and  correct  knowledge  both 
to  the  adverse  party  and  to  the  trial  court 
of  the  precise  findings  excepted  to  as  not 
being  sustained  by  the  evidence,  and  this 
for  the  manifest  purpose  that  the  adverse 
party  may  know  what  evidence  by  way  of 
amendments  to  embody  In  the  statement  or 
bill,  and  that  the  trial  court's  attention  may 
be  properly  directed  to  these  designated 
matters. — Crow  v.  Crow,  168  Cal.  607,  14 J 
Pac.  689. 

17.  Where  defects  In  an  affidavit  In  a 
continuance  because  in  the  absence  of  a 
witness  could  have  been  cured  by  amend- 
ment, they  are,  on  appeal,  deemed  to  have 
been  waived  if  no  objection  is  raised  belo^v*. 
— Swayne  v.  Wells-Russell  &  Co.,  169  CaL 
204,  146  Pac.  686. 
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18.  Where  error  Is  claimed  In  rullngrs  of 
tl&e  trial  court  on  Instructions,  it  Is  the 
duty  of  the  party  complalningr  on  appeal  to 
point  out  the  error,  otherwise  it  will  not  be 
reviewed,  as  it  is  nt>t  incumbent  on  a  re- 
vlewins  court  to  search  through  the  record 
for  the  purpose  of  discoveringr  for  itself 
wlierein  the  action  of  the  trial  court  in  the 
respect  complained  of  Involves  error  preju* 
dlcial  to  the  defendant. — People  v.  Stein,  28 
Cal.  App.  108.  187  Pac.  271. 

19.  Where  some  eljBrhteen  rullngrs  upon 
tl&e  admission  or  rejection  of  evidence  are 
generally  assigrned  as  error,  and  no  par- 
ticular point  concerning:  any  one  of  the  rul- 
InRs  is  discussed  In  the  brief  of  the  appel- 
lant, but  the  appellate  court  Is  merely 
referred  to  the  pages  and  folios  of  the  tran- 
script where  the  objections  and  rullngrs 
are  to  be  found,  it  will  not  examine  and 
pass  upon  the  points  thus  presented. — Peo- 
ple V.  Ouaragna,  28  Cal.  App.  120,  187  Pac. 
279. 

20.  A  general  assignment  of  errors  in 
the  admission  or  rejection  of  evidence,  by 
tbe  statement  in  the  appellant's  brief  that 
an  examination  of  the  record  will  satisfy 
tlie  court  of  the  correctness  of  his  position. 
will  not  be  considered  on  appeal. — ^Mur- 
dough  V.  Murdough,  23  Cal.  App.  179,  137 
Pac.  267. 

21.  A  specification  of  error  that  the  court 
refused  to  give  certain  instructions  asked 
for  by  the  appellant  can  not  be  considered 
on  appeal,  if  the  text  of  such  instructions 
does  not  appear  in  the  record  outside  of  the 
specifications. — Polklnghorn  v.  Riverside 
Portland  Cement  Co.,  24  Cal.  App.  615,  142 
Pac.  140. 

22.  It  is  not  fair  to  raise  the  question  on 
appeal  that  the  findings  are  not  supported 
bx  the  evidence,  where  counsel  for  the  ap- 
pellant presents  no  evidence  at  the  trial,  but 
merely  relies  on  "a  legal  defense,"  "as 
shown  by  the  demurrer." — Yellow  Jacket 
Gold  &  Silver  Mln.  Co.  v.  Holbrook,  24  Cal. 
App.  687,  142  Pac.  128. 

23.  A  claim  of  error  in  refusing  to  give 
certain  instructions  is  without  merit,  where 
the  record  falls  to  disclose  any  request  for 
the  giving  thereof. — People  v.  Vukojevich, 
2S  Cal.  App.  469,  148  Pac.  1068. 

34.  Bill  of  ezceptlomi^-Usdertakliig  oa 
appeal. — The  preparation  of  a  bill  of  excep- 
tions Instead  of  a  reporter's  transcript,  does 
not  affect  question  of  undertaking  on  ap- 
peal by  new  and  alternative  method. — ^Neslk 
V.   Cole.  43  Cal.  App.  180,  184  Pac.  628. 

As  to  bill  of  czceptloss  sot  being  provided 
f!*r  oa  sppesl  nnder  ae^v  metliod  of  appeal, 

see  par.  9,  this  note. 

9$to  CoBatrsctlOB  of  section-— As  to  pnr- 
0mmt:  of  aet« — ^The  object  of  the  amendment 
of  August  8,  1916,  to  above  section,  extend- 
miT  tbe  time  for  filing  notice  with  the  clerk 
for  tbe  making  up  and  preparation  of  a 
transcript  to  be  used  on  appeal  from  a 
judgment    when    a    proceeding    on    motion 


for  new  trial  is  pending,  is  to  enable  a 
party  to  include  in  his  transcript  the  mat- 
ters material  to  a  review  of  the  action  of 
the  court  on  his  motion  for  a  new  trial, 
and  thus  to  enable  the  desired  review  to 
be  had. — Schmitt  v.  White,  172  Cal.  664,  158 
Pac.  216. 

26.  It  was  not,  however,  intended  by 
such  amendment  to  give  a  party  who  had 
appealed  from  a  judgment  prior  to  the 
change  in  the  law  and  whose  right  to  such 
a  record  had  absolutely  expired  prior  to 
such  date,  a  right  to  a  new  record  for  the 
purpose  of  reviewing  matters  in  no  way 
germane  to  the  question  of  the  correctness 
of  the  disposition  by  the  trial  court  of  the 
motion  for  new  trial,  and  material  only  to 
questions  involved  in  the  appeal  from  the 
Judgment  as  the  law  stood  before  the 
change. — Schmitt  v.  White,  172  Cal.  654.  168 
Pac.  216. 

27.  Same—Coarse  of  sppellsnt  who  does 
not  follow  section. — Where  the  appellant 
does  not  follow  this  section  he  must  print 
the  transcript  and  serve  and  file  copies 
thereof  in  the  manner  provided  by  the  su- 
preme court  rules.  The  appellant  can  not 
avoid  the  rule  requiring  the  record  on  ap- 
peal from  the  Judgment- roll  alone  to  be 
printed  by  giving  the  clerk  a  notice,  pur- 
porting to  be  within  the  terms  of  this  sec- 
tion, to  have  the  Judgment-roll  prepared 
as  a  typewritten  record  by  the  stenographic 
reporter.  This  section  does  not  apply  to 
such  a  case. — Harpold  v.  Slocum,  168  Cal. 
364,  143  Pac.  609. 

28.  An  appeal  under  this  and  the  two 
following  sections  is  authorised  on  an  ap- 
peal from  an  order  granting  a  motion  to 
change  the  place  of  trial  where  the  proceed- 
ings at  the  hearing  were  not  taken  down 
by  a  stenographer,  and  the  evidence  sub- 
mitted consisted  entirely  of  the  files  and 
records  of  the  section. — Pierce  v.  Works, 
171  Cal.  684,  154  Pac.  852. 

29.  The  proceeding  for  a  record  under 
this  section  is  an  independent  one;  it  is 
an  alternative  method  of  preparing  the  rec- 
ord in  lieu  of  a  bill  of  exceptions.  The  pro- 
ceeding must  be  started  within  the  time  fixed 
by  law.  and  unless  begun  within  said  time 
the  transcript  can  not  be  obtained. — 
Schmitt  V.  White,  172  Cal.  654,  168  Pac.  216. 

80.  The  reporter's  transcript  of  the  pro- 
ceedings at  the  trial  con  not  be  considered 
on  a  review  of  the  order  of  tKe  trial  court 
dismissing  the  motion  for  neglect  and  delay 
In  prosecuting  it,  as  distinguished  from  an 

.  order  denying  the  motion  on  the  merits  of 
enabling  such  a  review  to  be  had  where 
the  proceeding  on  motion  for  a  new  trial 
was  pending  at  the  date  the  change  in  the 
law  took  effect. — Schmitt  v.  White,  172  Cal. 
664.  158  Pac.  216. 

81.  Same  —  Mandatory  as  to  notice  to 
clerk. — The  above  section  is  mandatory,  not 
merely  directory,  In  the  provisions  respect- 
ing notice  to  clerk  to  prepare  transcript. — 
See  pars.  68-60,  this  note. 
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32,  Delay  In  notlee  for  transcript— >Dl»-> 
mlooal  not  entered— -Wkere  relief  smnted 
by  trial  court. — In  the  case  of  an  appeal 
taken  under  the  provisions  of  the  above 
section  a  motion  to  dismiss  the  appeal, 
made  upon  the  firr-ound  that  the  appellants' 
notice  to  the  clerk  to  prepare  a  transcript 
was  not  filed  within  the  time  prescribed  by 
the  above  section  will  not  be  granted  in 
those  cases  In  which  the  trial  court  has 
grranted  to  appellant  relief  from  such  delay. 
— Revert  v.  Hesse,  184  Cal.  295,  193  Pac.  943. 

88.  Same— Relief  for.^ — In  a  case  where 
an  appellant  has  failed  to  file  with  the 
clerk  within  the  time  required  by  the  pro- 
visions of  the  above  section,  a  notice  to  pre- 
pare the  transcript  as  provided  in  the  above 
section,  relief  from  such  default  does  not 
reside  in  the  appellate  court,  becsnise  the 
grrantingr  of  relief  from  failure  to  file  such 
notice  within  the  requisite  time  lies  solely 
within  the  jurisdiction  of  the  trial  court. — 
Revert  v.  Hesse,  184  CaL  295,  193  Pac.  948, 
foUowingr  Estate  of  Keating/  158  Cal.  109, 
110  Pac.  109;  Fiske  v.  Cosbey.  168  Cal.  S34, 
143  Pac.  611;  Brown  v.  Superior  Court,  175 
Cal.  141.  165  Pac.  429. 

84.  Denial  of  motion  for  nevr  trial— No- 
tice of— Presence  In  court  suJIlclent.^ — ^The 
mere  presence  of  a  party  in  court  on  the 
hearing  at  which  a  motion  for  a  new  trial 
is  denied,  is  not  sufficient  to  constitute  no- 
tice of  decision  refusing  such  new  trial  as 
to  start  the  time  running  for  the  filing  with 
the  clerk  of  a  notice  requesting  a  tran- 
script, to  be  used  on  appeal,  as  required 
by  the  above  section. — Schaefer  v.  Din- 
widdle, 44  Cal.  App.  405,  186  Pac.  617. 

35.  In  order  to  make  such  presence  In 
court  on  the  hearing  of  the  motion  when 
denied  presumptive  actual  notice  of  the 
decision  there  must  be  an  overt  act  of  the 
party;  because  the  courts  do  not  give  such 
effect  to  the  mere  presence  of  a  party  in 
court  on  a  hearing  at  which  the  action  in 
question  m*Siy  be  taken,  unless  by  some 
afflrmative  proceeding  in  the  matter  the 
party  indicates  that  he  has  taken  cogni- 
zance of  the  ruling  of  the  court. — Schaefer 
V.  Dinwiddle.  44  Cal.  App.  405,  186  Pac.  617, 
following  Brown  v.  Superior  Court,  175  Cal. 
141,  165  Pac.  429. 

86.  Same^— Same— Failure  to  lllc^-Proper 
refusal  to  certify  transcript. — In  a  case  in 
which  an  appellant  fails  to  file  the  notice 
requesting  preparation  of  the  record  within 
ten  days  after  notice  of  entry  of  Judgment, 
the  trial  court  is  justified  in  refusing  to 
settle  and  certify  the  transcript,  and  so 
also  is  the  clerk  in  refusing  to  forward 
any  record  prepared  under  the  above  sec- 
tion.— Spear  v.  Monroe,  181  Cal.  728,  186 
Pac.  149. 

87.  Piling  request  for  transcript— Time 
foT^-Date  of  notice  of  entry  of  Judgment. — 
Under  the  provisions  of  the  above  section 
the  date  of  an  acknowledgment  of  service 
of  notice  of  entry  of  judgment  Is  not  con- 
clusive, and  in  the  instance  case  wa,s  held 


sufficient  to  sustain  a  finding  of  the'  trial 
court  that  notice  to  the  clerk  by  the  appel- 
lant, requesting  the  preparation  of  a  tran- 
script, was  filed  within  ten  days  after  the 
entry  of  the  judgment  as  required  by  the 
section. — Andrews  v.  Rtibertson,  177  Cal. 
484.  170  Pac.  1129. 


88.  Homestead— Finding  of  abnndonmeat 
^-Transcript  on  appeal.^ — ^Where  in  a  pro- 
ceeding by  a  widow  of  a  decedent  to  obtain 
a  decree  declaring  that  the  homestead  of 
herself  and  the  decedent  had  vested  in  her 
as  the  surviving  spouse,  under  the  provi- 
sions of  section  1723,  post,  an  order  denying 
the  relief,  based  on  a  finding  that  the  spouses 
had  abandoned  the  homestead  an  appeal 
from  such  finding  in  which  there  is  no  de- 
mand for  a  transcript  under  the  provisions 
of  the  above  section  and  the  record  pre- 
sented fails  to  set  forth  the  evidence  given 
at  the  trial  in  support  of  the  finding,  the 
judgment  will  be  affirmed. — Estate  of  Allen, 
175  Cal.  354,  166  Pac.  110. 

89.  Improperly  prepared  transcript  — 
Proper  practice  to  aArm. — When  the  appeal 
Is  from  an  order  made  after  judgment  and 
the  transcript  was  not  prepared  in  com- 
pliance with  the  requirements  of  the  above 
section,  the  order  should  be  affirmed. — 
Barnebee  v.  Hunstock,  42  Cal.  App.  659,  183 
Pac.  951. 

40.  Insulilclcnt    certificate— As    to    effect 

of. — A  certificate  which  recites  in  effect 
tl>at  certain  notices,  stipulations,  and  affi- 
davits set  forth  "are  correct  and  were  be- 
fore me  and  considered  by  me  in  connec- 
tion with  other  testimony"  upon  the  various 
rulings  of  which  appellant  complains,  is 
manifestly  insufficient. — Nadeau  v.  Lynch. 
41  Cal.  App.  755.  183  Pac.  238. 

41.  Same— 'Presumption. — The  "other  tes- 
timony" referred  to  not  being  presented, 
the  court  can  not  consider  It,  but,  in  sup- 
port of  the  action  of  the  lower  court,  all 
presumptions  will  be  indulged. — Nadeau  v. 
Lynch,  41  Cal.  App.  755,  183  Pac.  278. 

42.  Insulllclent  record  -—  Briefs  —  State- 
ment of  caused — An  appeal  taken  under  the 
above  section  and  the  following  sections  to 
and  Including  section  953c.  post,  comes  up 
on  a  typewritten  transcript,  and  where  the 
appellant  fails  to  print  in  his  briefs,  or  In 
a  supplement  appended  thereto,  such  por- 
tions of  the  record  as  he  desires  to  call  to 
the  attention  of  the  court,  as  required  by 
section  953c,  post,  no  duty  devolves  upon 
the  court  to  examine  a  voluminous  type- 
written transcript  in  search  of  errors  upon 
which  to  base  a  reversal,  and  the  judg- 
ment so  appealed  from  will  be  affirmed. — 
Scott  V.  Hollywood  Park  Co..  176  Cal.  680, 
169  Pac.   379. 

43.  Judgment-roll— PrlntluflT  —  Typewrit- 
ten record. — On  an  appeal  taken  under  the 
provisions  of  the  above  and  succeeding  sec- 
tions. It  is  not  necessary  under  Rule  YII  of 
the  supreme  court  that  the  judgment-roll 
shall  be  printed;  the  old  record  on  appeal, 
including  the  Judgment-roll,  may  be  type- 
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written. — ^McKInnell  v.  Hansen*  34  Cal.  App. 
7$,  167  Pac.  887;  Emmett  v.  Coons.  34  Cal. 
App.  197.  167  Pac.  888.  890. 

44.  Notice  of  appeal— As  to  ^rkat  con- 
■tltotefl  a  ■nfllclent. — Where  a  person  de- 
siring to  appeal  from  a  judgrment  rendered 
aflralnst  him  flies  with  the  clerk  of  the  su- 
perior court  a  document  entitled  "notice  of 
appeal  and  request  for  transcript  under  sec- 
tion 9^3a  of  the  Code  of  Civil  Procedure" 
in  which  appellant  stated  that  the  plaintift 
"has  appealed"  etc.,  froTn  the  judgment  and 
requested  a  transcript  of  evidence  was  held 
not  to  be  a  good  notice  of  appeal. — Eddy  v. 
Hunter,  —  Cal.  App.  — ,  189  Pac.  291. 

As  to  snJIIcleaeT  of  appealt  see,  ante« 
f  941b,  note  pars.  6-13. 

45.  Saaio— Aanvlmeat  of  ntarrlase. — In  a 

case  for  annulment  of  marriage  a  party 
seeking  to  appeal  froqa  an  order  allowing 
alimony  and  expenses  pendente  lite  who  af- 
ter  giving  the  notice  of  appeal  required, 
serves  upon  the  clerk  a  notice  and  demand 
of  transcript,  the  appeal  being  from  an 
order  is  one  in  which  there  is  no  judgrment- 
roll,  and  the  appellant  is  required  to  in- 
sert in  his  notice  to  the  clerk  an  in  numera- 
tion of  the  particular  papers  and  records 
which  he  desires  incorporated  in  the  tran- 
script, and  in  a  case  In  which  he  falls  to 
do  so  but  simply  gives  to  the  clerk  a  no- 
tice in  the  form  required  by  the  above  sec- 
tion in  cases  where  the  appeal  is  from  a 
final  judgment  and  in  which  there  is  a 
Judgment-roll,  and  there  being  no  proper 
transcript  before  the  appellate  court  the 
appeal  will  be  dismissed. — Albertsen  v.  Al- 
bertsen.  —  Cal.  App.  — ,  192  Pac.  1040.  fol- 
lowing the  doctrine  in  Thompson  v.  Amer- 
ican Fruit  Co..  31  Cal.  App.  338,  131  Pac.  878; 
Pouchan  Y.  Oodeau,  21  CaL  App.  365,  131 
Pac  879. 

4€.  Same -— Proceedings  on  motion  for 
■ew  trtal— >Notlee  of  termlaatloa  of  sack 
vrocec4lngs. — In  a  case  in  which  the  de- 
fendants gave  notice  of  their  intention  to 
move  for  a  new  trial,  but  did  not  bring  the 
same  on  for  hearing,  nor  was  any  action 
taken  by  the  trial  court  in  relation  to  such 
motion  within  three  months  after  the  serv- 
ice of  the  entry  of  the  judgment,  this 
would  have  the  ettect  of  a  denial  of  the  mo- 
tion without  a  further  order,  and  amounted 
to  a  termination  of  the  proceedings  on  the 
motion  for  a  new  trial,  under  the  provi- 
sions of  section  660,  ante;  and  a  party  seek- 
ing to  limit  the  time  within  which  notice 
and  demand  may  be  filed  with  the  clerk 
of  the  court  as  provided  In  the  above  sec- 
tion must  give  a  written  notice  of  such 
"other  termination  thereor*  of  the  new 
trial  proceedings. — Stoner  v.  Security  Trust 
Co..  —  Cal.  App.  — ,190  Pac.  600. 

47.  Same— Service  of  notice* — An  appeal 
from  a  judgment  in  an  action  for  damages 
for  Blander  of  title  will  not  be  dismissed  for 
failure  of  the  appealing  defendants  to  serve 
the  notice  of  appeal  upon  a  defaulting  co- 
defendant  who  has  not  appealed  from  the 
CC.P.— 140 


judgment  taken  and  rendered  against  him 
by  default,  and  whose  interest  can  not  in 
any  wise  be  aflTected  by  a  reversal  of  the 
judgment  appealed  from. — Fearon  v.  Fo- 
dera,  169  Cal.  370,  Ann.  Cas.  1916D.  312,  148 
Pac.  200. 

48.  Service  of  such  notice  on  disclaim- 
ing defendants  la  unnecessary,  where  the 
judgment  appealed  from  is  absolutely  silent 
as  to  them. — Fearon  v.  Fodera,  169  Cal. 
370,  Ann.  Cas.  1916D,  312.  148  Pac  200. 

49.  Under  the  provision  in  above  section 
with  reference  to  notice  of  entry  of  judg- 
ment, actual  notice  established  by  satis- 
factory evidence  of  record  will  start  the 
statute  In  motion  without  the  service  of  a 
formal  written  notice. — Hartfleld  v.  Alder- 
ete,  26  Cal.  App.  604,  147  Pac  991. 

60.  An  appeal  from  a  judgment  will  be 
dismissed  for  failure  to  file  the  transcript 
on  the  appeal  as  provided  by  above  sec- 
tion within  the  time  prescribed  by  law  and 
the  rules  of  the  appellate  court,  notwith- 
standing no  written  notice  of  entry  of  the 
judgment  has  been  served  upon  the  appel- 
lant, where  he  has  filed  his  notice  of  appeal 
without  such  written  nt>tice. — French  ▼. 
Macnider,  28  Cal.  App.  67,  151  Pac  371. 


51.  Notice  of  entry  of  Jadfrment — ^Wrltten 
notice  not  necessary. — A  written  notice  of 
the  entry  of  judgment  Is  not  necessary  to 
start  running  the  time  for  filing  the  notice 
to  the  clerk  to  prepare  the  transcript,  when 
appellant  has  actual  knowledge  thereof, 
and  the  filing  of  the  notice  t>f  appeal  is  con- 
clusive evidence  that  he  knew  of  the  judg- 
ment or  order. — Fiske  v.  Oosbey,  168  Cal. 
834.  143  Pac.  611. 

52.  The  decisions  which  hold  that  under 
section  941b.  post,  the  notice  therein  men- 
tioned must  be  In  writing  and  that  actual 
notice  Is  not  sufllclent  to  set  the  time  run- 
ning for  the  purposes  stated  in  that  section, 
are  not  applicable  to  the  provisions  of  above 
section. — French  v.  Macnider,  28  Cal.  App. 
67,  161  Pac.  871. 

58.  A  written  notice  of  the  entry  of  the 
judgment  or  order  sought  to  be  appealed 
from  Is  not  necessary  to  start  running  the 
time  for  filing  the  notice  in  demand  re- 
quired to  be  filed  with  the  clerk,  in  those 
cases  In  wMch  the  appellant  has  actual 
knowledge  thereof. — McDowell  ▼.  Title 
Guarantee  &  Trust  Co..  —  Cal.  App.  — ,  192 
Pac.  103,  following  the  doctrine  in  Fiske  v. 
Oosbey.  168  Cal.  334,  143  Pac  611. 

64.  Notice  of  preaentatloa  for  eertlllca- 
tlon  of  transcript  by  niall« — Consideration 
of  the  transcript  prepared  under  the  above 
section  will  not  be  refused  on  the  ground 
that  notice  of  Its  presentation  for  certifi- 
cation was  given  by  mail,  and  that  It  speci- 
fied only  two  days  for  presentation. — ^Law- 
rence v.  The  Premier  Indemnity  Assurance 
Co.,  180  Cal.  688,  182  Pac.  431. 

55^  Notice  to  clerk  demanding  transcript 
—As  to  time  of  llllng.< — ^Under  the  provi- 
sions of  the  above  section  a  person  intend- 
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insT  to  appeal*  or  servingr  notice  of  appeal, 
must  within  ten  days  file  a  notice  with  the 
clerk  demanding:  a  transcript  of  the  testi- 
mony stating:  that  the  party  desires  or  In- 
tends to  appeal  or  has  appealed  from  the 
judgrment,  and  requiring:  that  a  transcript 
of  the  testimony  be  made  up  a^d  prepared. 
— ^McDowell  V.  Title  Guarantee  &  Trust  Co., 
—  Cal.  App.  — ,192  Pac.  108. 

86.     Same— A    Jnrtodlctlonal    prcreq«lalte. 

— A  party  desiring:  to  appeal  under  the  new 
and  alternative  method  who  fails  to  flle 
the  notice  requesting:  preparation  of  the 
record  on  appeal  within  the  time  specified 
in  the  above  section  loses  his  rig:ht  to  ap- 
peal for  the  reason  that  such  notice  g:oes 
to  the  jurisdiction  in  so  far  as  the  prepara- 
tion of  the  record  is  concerned,  at  least  in 
the  absence  of  an  order  of  the  trial  court 
relieving:  the  party  from  his  default  in  the 
matter  of  falling:  to  file  such  notice. — 
Spear  v.  Monroe.  181  Cal.  728.  186  Pac.  149, 
following:  doctrine  in  Estate  of  Keating:, 
168  Cal.  109,  110  Pac.  109;  Fiske  v.  Gosbey, 
168  Cal.  334.  143  Pac.  611. 

Aa    to    bcInK    mandatory    proTtoloB,    see 

pars.  58-60,  this  note. 

ST.  Same— Fnllnre  to  serve  notice  upon 
the  clerk  as  required  by  the  above  section 
within  the  time  appointed  by  law,  an  appel- 
lant loses  his  rigrht  to  proceed  with  the 
preparation  of  his  transcript  on  appeal 
in  the  manner  provided  in  the  above  sec- 
tion.— ^McDowell  V.  Title  Guarantee  &  Trust 
Co.,  —  Cal.  App.  — ,  192  Pac.  108. 

58.     Same— GtvlBfir  wltkla  prescrtbed  time 
—Mandatory. — The    langruag:e    of    the   above 
section,   in   speaking:  of  what  an   appellant 
must  do,   and   what   the   clerk   and   stenogr- 
rapher  shall  thereafter  do.  reads  differently; 
the  code  provision  as  to  what  the  appellant 
must  do  is  mandatory  In  form,  and  If  any 
rights  are  lost  by  not  g:iving:  notice  as  re- 
quired it  is  the  fault  of  the  appellant  alone. 
— Valine    v.    Valine,    —    Cal.    App.    — ,    192 
Pac.  69,  dlsting:uishing:  Smith  v.  Jaocard,  20 
Cal.   App.   280,  128  Pac.    1023.   1026,   referred 
to   and    affirmed    in    the    case    of    Fisher   v. 
Oliver,    174    Cal.    782.    164    Pac.    800,    on    the 
ground    that    the    point   determined    by    the 
court   in    those   two   cases   turned  upon   the 
construction   of   that   portion    or   the   above 
section  relating:  to   the  acts  to  be  done  by 
court  officials,  and  not  to  acts  to  be  done  by 
the  appellant  himself. 

69.  The  above  section  is  mandatory,  not 
merely  directory,  as  to  the  ten-day  notice 
required,  after  entry  of  judgrment,  to  the 
clerk  to  prepare  the  transcript. — Des 
Grang:es  v.  Des  Granges,  175  Cal.  67,  165 
Pac.  13. 

60.  Transcript  can  not  be  reviewed  where 
appellant  failed  to  give  the  notice  required, 
and  where  no  relief  was  asked  under  sec- 
tion 473,  ante,  or  attempt  made  otherwise 
to  excuse  the  failure. — Des  Granges  v.  Des 
Granges,  175  Cal.  67,  165  Pac.  IS. 


•1.  Same— InvnllleleBey  of. — ^A  notice  to 
the  clerk  that  the  defendant  desires  to  ap- 
peal without  stating  that  he  does  appeal  is 
inefTectual. — Mlchelson  v.  City  of  Sacra- 
mento. 173  Cal.  108,  169  Pac.  481. 

62.  The  clerk  of  the  trial  court  is  Justi- 
fied in  dl8regard4ng  a  request  by  a  person 
intending  to  appeal  for  the  preparation  of 
a  transcript  of  the  testimony,  as  provided 
in  above  section,  if  such  person  falls  to  file 
any  undertaking  to  pay  the  cost  of  the 
transcript,  as  required  by  section  953b, 
post.— Harpold  v.  Slocum,  168  Cal.  364.  148 
Pac.  609. 


Same— Relief  from  default. — A  per- 
son desiring  to  appeal  from  a  Judgment  or 
order  not  having  filed  the  notice  and  de- 
mand with  the  clerk  required  by  the  above 
section  within  the  ten  days  prescribed  after 
knowledge  of  the  entry  of  the  Judgment  the 
trial  court  Is  without  Jurisdiction  to  relieve 
such  person  from  such  default  under  the 
provisions  of  section  473,  ante,  in  a  case 
in  which  a  period  of  more  than  six  months 
has  elapsed  after  the  default,  within  which 
such  relief  might  have  been  granted.->Mc- 
Dowell  V.  Title  Guarantee  &  Trust  Co.,  — 
Cal.  App.  — .  192  Pac.  103. 

•4.     Order  denying  motion  for  new  trial- 
How  bronffht  ap  on  appeal. — ^NotwlthsUnd- 
Ing   the   fact   that   a  motion   for   new  trial 
must  now  be  made  upon  the  minutes  of  the 
court,  and  no  bill  of  exceptions  Is  necessary 
or  can  be  used  for  the  purposes  of  the  mo- 
tion in  the  lower  court,  yet  where  the  mo* 
tion    for    new    trial    is    denied,    and    it    is 
sought  to  review  on  appeal  the  order  deny- 
ing it,  and  the  record  is  not  brought  up  in 
the  manner  prescribed  by  the  above  section 
it  can  only  be  brought  up  by  a  bill  of  ex- 
ceptions presented  and  settled  after  the  or- 
der   denying    the    motion    for    new    trial   Is 
made,     in     conformity     with     the     practice 
which   has   always   prevailed  .In   connection 
with  motions  for  new  trials  made  upon  the 
minutes  of  the  court,  and  to  this  bill  of  ex- 
ceptions   the    requirements    of    section    648, 
ante,    apply.— Mills    v.    Brady.    185    Cal.   317. 
196   Pac.   776.  approving  and   following  the 
doctrine  in  Hawley  v.  Harrington.  152  Cal. 
188.   92   Pac.    177;   Carter  v.  Canty.  181  Cal. 
749,    186    Pac.    346;    Martin    v.    Hilderbrand. 
183  Cal.  270.  191  Pac.  676. 

•5.  Same — Newly  discovered  evldenee— 
Snfllclency  of  record. — On  an  appeal  from 
an  order  denying  a  motion  for  new  trial  on 
the  ground  of  newly  discovered  evidence, 
the  appeal  can  not  be  considered  where  the 
affidavits  on  which  the  motion  purports  to 
have  been  made,  though  embodied  In  the 
printed  transcript,  are  not  authenticated 
either  by  incorporation  into  a  bill  of  ex- 
ceptions or  are  presented  under  the  provi- 
sions of  the  above  section. — Hertel  v  Emlr- 
eck.  178  Cal.  534.  174  Pac.  30.  following  the 
doctrine  in  Herrllch  v.  McDonald,  80  Cal. 
472,  22  Pac.  299;  Von  Glahn  v.  Brennan  81 
Cal.  261,  22  Pac.  696;  Melde  v.  Reynolds.  120 
Cal.  234,  62  Pac.  491;  San  Diego  Sav.  Bank 
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r.  Goodsell,  137  Cal.  420,  70  Pac.  299,  and  re- 
ferring to  supreme  court  Rule  XXIX,  177 
Cal.  Ivll,  176  Pac.  vll. 

M.  Preparation  of  traaacrlpt— Certlllea- 
tloa— Care  of  omiaaloa  of  order  for  prepa* 
ntioB« — On  an  appeal  from  a  Judgrment 
taken  under  the  provisions  of  the  above 
and  succeeding  sections,  where  the  appel- 
lant files  within  the  required  time,  a 
notice  of  intention  and  request  for  a  tran- 
script, and  the  court  never  ordered  the 
reporter  to  prepare  the  transcript  as  re* 
quired  by  the  above  section,  but  the  tran- 
script was  prepared  and  certified  by  the 
judge,  the  omission  to  order  the  prepara- 
tion of  the  transcript  was  cured  by  the  cer- 
tification of  the  Judgre. — White  v.  Hendley, 
3S  Cal.  App.  267,  169  Pac.  710. 

6T.  game '  Code  proTlalona  not  J«rladlc- 
tloaalri — On  an  appeal  by  the  new  and  alter- 
native method,  under  the  provisions  of  the 
above  section  and  succeeding:  sections  to 
and  includingr  section  953c,  post,  relating 
to  the  preparation  of  the  transcript  on  ap- 
peal, which  transcript  is  a  substitute  for 
the  bill  of  exceptions  under  the  old  method 
of  appeal,  such  provisions  are  not  jurisdic- 
tional, and  delays  In  the  preparation  due  to 
the  reporter  and  the  clerk  are  not  fatal  to 
the  appeal. — Fisher  v.  Oliver,  174  Cal.  781, 
164  Pac.  900. 


•8.  Same  — From  mlnvtea  of  Jndse— la- 
■•Acieat  record. — In  the  case  of  an  appeal 
taken  in  accordance  with  the  requirements 
of  the  above  section,  the  record  must  con- 
tain a  transcript  of  the  evidence  and  pro- 
ceedings prepared  by  the  phonogrraphlc  re- 
porter under  the  provisions  of  the  section 
and  a  transcript  prepared  by  the  judge 
from  his  own  minutes,  certified  to  by 
him,  is  insufficient. — Clemens  v.  Oreerer.  34 
Cal.  App.  272,  167  Pac.  299,  applying  the 
rule  in  Totten  v.  Barlow,  166  Cal.  378,  132 
Pac.  749;  Bush  v.  Allen,  172  Cal.  102.  155 
Pac.  456. 

•t.  Same^-Same— InaafBclent  as  bill  of 
caceptfona.^ — ^In  the  case  of  an  appeal  taken 
under  the  alternative  method,  a  transcript 
prepared  by  the  Judge  from  his  own  min- 
utes can  not  be  regarded  as  a  bill  of  excep- 
tions prepared  under  the  old  method  of  ap- 
peal and  defective  -merely  in  that  it  Is  not 
printed,  notwithstanding  the  fact  the  judge 
certified  to  its  correctness. — Clemens  v. 
Gregg.  34  Cal.  App.  272.  167  Pac.  299. 

70,     Same -— Mandate    to    trial    Jadipe. — A 

writ  of  mandate  will  not  lie  against  a  judge 
of  the  superior  court  requiring  him  to  set- 
tle, allow  and  properly  certify  a  transcript 
on  appeal  attempted  to  be  prepared  under 
the  provisions  of  above  section,  for  use  on 
an  appeal  from  a  judgment,  if  the  appellant 
has  neglected,  for  more  than  ten  days  after 
Allng  his  notice  of  appeal,  to  file  with  the 
clerk  of  the  superior  court  a  notice  request- 
ing the  preparation  of  the  transcript,  as  re- 
quired by  the  express  provisions  of  that 
sectirn. — Flake  v.  Oosbey,  168  CaL  334»  143 
Pac.  611. 


71.  Same  ^Notice  to  elerk  wltfcln  tea 
daTs^ — The  above  sectlooi  requires  that  the 
notice  to  the  clerk  referred  to  therein  must 
be  filed  within  ten  days  after  notice  of  en- 
try of  the  judgment,  order,  or  decree  ap- 
pealed from.  The  filing  of  a  notice  of 
appeal  is  conclusive  evidence  that  the  appel- 
lant knew  of  the  judgment  or  order,  and  Its 
contents,  at  the  time  of  the  filing  of  the 
notice,  and  such  filing  fixes  the  beginning  of 
the  time  to  give  the  notice  to  the  clerk,  in 
the  absence  of  anything  to  show  that  he 
had  notice  thereof  theretofore. — Fiske  v. 
Oosbey,  168  Cal.  834,  148  Pac.  611. 

72.  By  failing  to  give  such  notice  to  the 
clerk  within  the  time  fixed  by  law,  the  ap- 
pellant loses  his  right  to  proceed  with  the 
preparation  of  his  transcript  on  appeal  in 
the  manner  provided  by  said  section  953a, 
and  relief  from  the  failure  to  give  such  no- 
tice, if  It  can  be  given  at  all,  must  be  sought 
in  the  lower  court. — Fiske  v.  Gosbey,  168 
Cal.  334,  143  Pac.  611. 

73.  Printed  tranacrlpt— -Provision*  of  sec- 
tions 063a  and  IN(3e— Not  applicable. — "The 
provisions  of  these  sections  [98  963a,  963c] 
have  no  application  to  bills  of  exception  or 
statemei&ts  settled  and  allowed  by  the  trial 
judge   as   provided   in   section    653. 

When  such  method  of  bringing  up  the  rec- 
ord is  adopted,  it  must  be  presented  by  a 
printed  transcript  thereof." — Title  Land  Co. 
V.  Schaefer,  41   Cal.  App.  294,  182  Pac.  463. 

74.  Record  on  ai^peal— As  to  bow  mnde 
iip. — The  record  on  appeal  may  be  made  up 
in  any  way  authorized  by  the  code,  no  mat- 
ter whether  the  appeal  is  taken  under  the 
old  or  new  method. — ^Nezik  v.  Cole,  43  CaL 
App.  130,  184   Pac.   623. 

75.  Same— Antbentlcatlon  of  aflidavlta— 
Necessity  of. — ^Under  an  appeal  taken  In  ac- 
cordance with  the  provisions  of  the  above 
and  succeeding  sections,  affidavits  used  on 
a  motion  must  be  identified  and  authenti- 
cated by  the  trial  Judge  before  they  can  be 
considered  by  the  appellate  court;  the  cer- 
tificate of  the  clerk  of  the  court  can  not 
take  the  place  of  authentication  by  the 
judge. — Waymeyer  v.  California  Trona  Co., 
176  Cal.  395,  168  Pac.  663,  following  the  doc- 
trine In  Nash  v.  Harris,  57  Cal.  242;  Pish  v. 
Benson,  71  Cal.  428,  432,  12  Pac.  464;  Totten 
V.  Barlow,  166  Cal.  378,  132  Pac.  749;  Estate 
of  Gamble,  166  Cal.  253,  256,  135  Pac.  970. 

As  to  nnaatiientlcated  aflidavlta,  see  par. 
83,  this  note. 

73.  Same— Brlnfflns  np  evidence. — Since 
the  amendment  of  the  legislature  In  1916 
there  are  two  methods  of  bringing  up  evi- 
dence for  consideration  by  the  court  of  ap- 
peal; one  Is  in  the  method  provided  for  by 
the  above  section  and  succeeding  sections, 
and  the  other  is  by  a  bill  of  exceptions,  as 

provided    in    sections    648    and    650,    ante. 

Weisshand  v.  City  of  Petaluma,  87  Cal.  App. 
296.  804.  177  Pac.  956. 

77.  Sarae— Defects  In — Effect  of. — ^Under 
the  provisions  of  Rule  XXIX,  where  an  ap- 


9  05CI 


PREPARATION   OF   PAPCAS   ON   APPBAL — ^NOTICES   TO   CliERK. 


lFt.n. 


peal  has  been  taken  by  the  method  provided 
In  the  above  and  succeeding  sections,  an 
appellate  court  can  not  review  an  order  of 
the  trial  court  unless  the  evidence  taken  on 
the  hearinsr  is  authenticated  by  being:  In- 
corporated in  a  bill  of  exceptions  or  in  the 
record  prepared  in  accordance  with  the 
provisions  of  above  and  followinsr  sections 
to  and  IncIudinflT  section  963c. — Clemens  v. 
Gregrer*  84  CaJ.  App.  272,  167  Pac.  299.  ap- 
plying the  doctrine  in  Hibernia  Sav.  &  L. 
Soc.  v.  Doran,  161  Cal.  118,  118  Pac.  626. 


78.  Same— Same— PreanmptloB  on  appeal. 

— Where  the  record  on  appeal  under  the 
above  and  subsequent  sections  to  and  includ- 
ing: section  963c,  post,  made  at  the*  request 
of  the  plaintiff,  and  stipulated  as  correct 
by  counsel  and  settled  by  the  trial  Judge, 
does  not  contain  a  copy  of  the  proposed  an- 
swer, which  admittedly  had  been  served  and 
offered  for  fllinflr  and  was  In  the  custody  of 
the  clerk,  was  brought  to  the  attention  of 
and  considered  by  the  court,  as  the  notice 
of  motion  indicated  that  it  would  be;  an 
appellate  court,  in  support  of  the  action, 
will  presume  such  to  have  been  the  case; 
and  for  like  reason  it  must  also  be  pre- 
sumed that  such  answer  stated  a  good  de- 
fense on  the  merits. — County  of  Los  An- 
geles V.  Lewis,  179  CaL  898,  177  Pac.  164. 

79.  Same  — Failure  to  print  portloaa  of 
record  la  briefs* — In  a  case  in  which  the 
record  on  appeal  under  the  new  and  alter- 
native method  consisted  of  a  typewritten 
"Clerk's  Transcript  on  Appeal,"  and  also  a 
typewritten  "Reporter's  Transcript  on  Ap- 
peal" prepared  as  prescribed  in  the  above 
section  where  there  is  a  failure  of  the  ap- 
pellant to  print  in  the  briefs  the  portion  of 
the  record  desired  to  be  called  to  the  at- 
tention of  the  court,  as  required  by  section 
963,  ante,  the  appellate  court  may  afDrm 
the  judgment  on  that  sole  ground. — 
Beecham  v.  Burns,  34  Cal.  App.  764,  168 
Pac.  1068. 

80.  Same  •—  InsulBcleiiCT-    of   brief,  t—  On 

an  appeal  taken  under  the  provision  of  the 
above  section  and  subsequent  sections  to 
und  including  section  963c,  post,  from  a  judg- 
ment against  them,  stating  in  their  brief 
that  the  action  was  brought  to  recover 
damages  for  the  breach  of  a  written  con- 
tract, claiming  that  the  complaint  fails  to 
allege  nonperformance  of  any  act  which 
appellants  had  undertaken  to  perform,  but 
does  not  set  out  any  part  of  the  complaint 
and  only  a  single  disconnected  clause  of 
the  contract,  this  constitutes  a  total  failure 
to  comply  with  the  requirements  of  section 
963c,  post,  and  the  appellate  court  is  not 
called  upon  to  consider  the  point  sought  to 
be  made. — ^Chandlee  v.  McCalla,  179  Cal. 
678.  178  Pac.  709,  following  doctrine  in 
O'Rourke  v.  Skellenger,  169  Cal.  270,  146 
Pac.  633;  Miller  v.  Oliver,  174  Cal.  404,  163 
Pac.  367;  Estate  of  Keith,  176  Cal.  26,  166 
Pac.  10. 

81.  Same— Printing   of  In   briefa. — In    an 

appeal  by  the  new  and  alternative  method 


where  the  court  on  appeal  haa  been  pre- 
pared In  typewritten  form  under  the  pro- 
visions of  the  above  and  following  sections  to 
and  including  section  968c,  post,  the  parties 
must  print  in  their  brief,  or  in  a  supple- 
ment appended  thereto,  such  portions  of  the 
record  as  they  desire  to  call  to  the  atten- 
tion of  the  court. — ^Dutwiler  v.  Klunk,  87 
Cal.  App.  796,  174  Pac.  919,  following  Barker 
Bros.  V.  Joos,  87  Cal.  App.  811.  171  Pac. 
1086. 
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8ame-.-Svfieleae7  of— Appeal  not  dls- 
mlMed,  when. — On  an  appeal  from  a  judg- 
ment alone,  under  the  alternative  method, 
where  there  is  before  the  court  a  type- 
written copy  of  the  Jud«rment-roll  certified 
by  the  clerk  of  the  trial  court,  the  appeal 
will  not  be  dismissed  because  of  the  ab- 
sence of  such  a  record  of  the  trial  as  is 
designated  under  the  above  section  designed 
to  take  the  place  of  a  bill  of  exceptions.— 
Beckett  v.  Stuart,  36  Cal.  App.  796,  171 
Pac.  107,  following  the  doctrine  in  McKin- 
nell  v.  Hansen,  34  Cal.  App.  78,  167  Pac.  887. 

88.     Same  —  Uaantkentleated    alDdavlts.— 

Where  an  appeal  is  taken  from  a  judgment 
for  the  purpose  of  reviewing  an  order  deny- 
ing a  motion  to  vacate  and  set  aside  the 
judgment,  on  the  ground  that  no  notice  of 
the  filing  of  the  findings  or  of  the  time 
when  the  findings  would  be  presented  to 
the  judge,  was  served  upon  the  appellant, 
affidavits  in  the  clerk's  transcript,  which 
were  filed  on  the  motion  to  strike  out  the 
judgment,  can  not  be  considered  where  they 
are  not  certified  or  otherwise  authenticated 
by  the  judgment  as  having  been  used  at  the 
hearing  of  the  motion. — Boos  v.  Byrnes,  3S 
Cal.  App.  766,  166  Pac.  696. 

As  to  antkentlcatlon  of  aAdavtts,  see  par. 
76,  this  note. 

84.  Reporter's  traaaertpt-— A«  to  taking 
place  of  bill  of  exceptlono--.Rcvlew  of  evi- 
dence.— In  the  case  of  an  appeal  by  the  new 
and  alternative  method,  under  the  provi- 
sions of  the  above  section,  prosecuted  in  a 
case  in  which  there  has  been  no  motion 
made  for  a  new  trial,  the  evidence  may  be 
reviewed  without  bill  of  exceptions,  the  re- 
porter's transcript,  prepared  according  to 
the  requirements  of  the  above  section, 
serves  all  the  purposes  of  a  bill  of  excep- 
tions; but  it  is  necessary  that  the  parties 
print  in  their  briefs  such  portions  of  the 
record  as  they  desire  to  call  to  the  atten- 
tion of  the  court. — Hoyt  v.  Thomas,  —  Cal. 
App.  — ,196  Pac.  260. 

85.  Same— Mandamus  to  compel  to  pre- 
pare transcript. — Where  an  appeal  is  taken 
by  the  new  and  alternative  method  under 
the  provisions  of  the  above  section  and 
.section  953b,  post,  it  becomes  the  duty  of 
the  .stenographic  reporter  to  make  a  tran- 
script of  the  report  of  the  trial  within 
twenty  days  after  the  notice  of  appeal  has 
been  given  and  the  bond  required  in  said 
section  953b  fully  secures  the  stenographer 
in  his  costs  and  charges  in  the  preparation 
and    filing    of   such    transcript;    he   can   not 
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refuse  to  so  file  because  his  fees  remain 
unpaid. — Harris  v.  Burt,  —  Cal.  App.  — ,  190 
Pac.  1058,  foUowlnff  the  doctrine  in  QJurich 
▼.  FiefiT,  160  Cal.  831,  116  Pac.  745. 


89,  8aiii»— Ne^r  trial  refused— -Report  of 
tentlmoBT   loat— ^Reversal   on   appeal. — In   a 

case  in  which  an  appeal  is  taken  under  the 
provisions  of  the  above  section  from  an  or- 
der denylnff  a  motion  for  a  new  trial  where 
a  considerable  portion  of  the  report  of  the 
testimony  taken  and  other  proceedingrs  in 
the  trial  court  are  not  available  for  the 
purpose  of  making:  a  proper  record  either 
for  the  motion  for  a  new  trial  or  on  an 
appeal  under  the  provisions  of  the  above 
section,  the  trial  court  should  errant  the 
defendant  a  new  trial  of  the  cause  de  novo 
on  such  a  showing:,  for  the  reason  that  the 
phonographic  report  of  such  testimony  and 
proceedingrs  havingr  been  lost  or  destroyed 
and  could  not  be  found  by  the  official  re- 
porter in  time  for  the  preparation  of  the 
record  required. — Snell  t.  Neilson,  —  Cal. 
App.  — ,  194  Pac.  580.    ' 

8T.  Tranjicrtpt  oa  appeal-— Ae  to  vrkat  may 
be  laelnded  la. — In  preparing  a  transcript 
to  be  used  on  an  appeal  from  an  order  con- 
iirmlns  a  sale  of  real  estate  of  a  deceased 
person  the  appellant  may  in  his  notice  to 
the  clerk  request  that  the  transcript  shall 
contain  not  only  the  testimony  and  proceed- 
ings taken  and  bad  at  the  hearingr,  but 
also  copies  of  the  petition  for  sale,  the  or- 
der of  sale,  the  return  of  sale,  the  notice  of 
hearing  of  the  return,  the  bid  received,  and 
the  order  of  confirmation,  and  the  trial 
judge  must  certify  to  the  correctness  of 
the  transcript  containing  copies  of  such 
documents.— Going  v.  Guy,  166  Cal.  279,  135 
Pac.  1128. 

88.  Where  there  is  no  provision  requir- 
ing the  making  of  a  judgment-roll,  the  ap- 
pellant may  include  in  his  notice  to  the 
clerk  a  request  that  the  documents  relating 
to  the  order  appealed  from  and  correspond- 
ing to  the  Judgment-roll  be  included  in  the 
transcript  to  be  made  up  and  prepared  by 
the  reporter,  and  where  requested  the  re- 
porter must  include  them  in  the  transcript. 
—Going  T.  Guy.  166  Cal.  279.  185  Pac.  1128. 

89.  A  transcript  of  proceedings  upon  an 
appeal  from  an  order  firrantlng  a  motion  for 
change  of  place  of  trial,  where  the  pro- 
ceedings at  the  hearing  were  not  taken 
down  by  a  stenographic  reporter,  and  the 
evidence  submitted  to  the  court  consisted 
entirely  of  the  files  and  records  of  the  ac- 
tion, may  be  prepared  under  above  section 
and  consist  of  copies  of  the  records  and 
flies  in  the  action  including  the  papers 
presented  and  used  upon  the  motion,  and 
it  Is  the  duty  of  the  trial  judge  to  authen- 
ticate the  same. — Pierce  v.  Works,  171  Cal. 
884,  154  Pac.  852. 

9f.  Where  an  appeal  was  under  this 
section.  Intermediate  orders  and  papers  re- 
ferred to  are  clearly  no  part  of  the  Judg- 
ment-roll, and  as  their  integrity  and  pur- 
pose have  not  been  certified  to  by  the  trial 


Judge,   they   can   not   be   considered. — ^Dietz 
tr.  Scott,  27  Cal.  App.  320,  149  Pac.  775. 

■  91.  Where  the  only  transcript  on  appeal 
from  certain  orders  refusing  to  set  aside 
a  Judgment  of  default  is  one  certified  by 
the  county  clerk,  and  not  by  the  Judge,  as 
required  by  above  section,  the  record  on 
appeal  is  insufficient. — Carignani  v.  Tor- 
tolani,  28  Cal.  App.  44,  151  Pac.  172. 

92.  An  order  refusing  to  set  aside  a  Judg- 
ment of  default  can  not  be  reviewed,  where 
the  only  transcript  is  one  certified  by  the 
county  clerk  and  not  by  the  Judge  as  re- 
quired by  above  section. — Carignani  v.  Tor- 
tolani,  28  Cal.  App.  44,  151  Pac.  172. 

88.  Same  ^  AntkeatlcatloB  or  oertlllea- 
tloa. — Prior  to  the  enactment  of  this  and 
the  two  following  sections  the  only  way  of 
authenticating  the  record  on  appeal  was 
by  incorporating  the  matter  in  a  bill  of 
exceptions  or  statement  of  the  case.  An 
additional  method  was  provided  by  this 
section,  which  declared  that  "in  lieu  of  pre- 
paring and  settling  a  bill  of  exceptions" 
such  matters  may  be  incorporated  in  such 
transcript  prepared  and  certified  in  the 
manner  provided.  But  as  to  matters  not 
contained  in  the  Judgment-roll,  except  the 
notice  of  appeal,  authentication  by  the 
clerk  is  neither  necessary  nor  sufficient, 
the  section  requiring,  in  effect,  that  as  to 
all  such  matters,  the  transcript  shall  be 
settled  by  the  Judge,  after  notice  to  both 
parties,  and  in  terms  requiring  that  the 
Judge  shall  certify  to  the  truth  and  correct- 
ness of  the  transcript.  Where  the  papers 
and  records  have  not  been  so  settled  and 
certified  they  constitute  no  part  of  the 
record  on  appeal  and  can  not  be  considered 
by  the  appellate  court. — Totten  ▼.  Barlow, 
165  Cal.  878,  132  Pac.  749. 

94.  So  far  as  the  Judgment-roll  and  the 
notice  of  appeal  are  concerned,  no  other 
authentication  than  the  certificate  of  the 
clerk  or  the  stipulation  of  the  attorneys 
has  ever  been  necessary,  and  with  respect 
to  these  papers  the  main  effect  of  this  and 
the  two  following  sections  seems  to  be  to 
permit  the  use  of  typewritten  Instead  of 
printed  copies. — ^Totten  v.  Barlow,  165  Cal. 
878,  132  Pac.  749. 

95.  Whether  the  appeal  is  taken  under 
the  new  or  old  method  in  preparing  the 
record  the  appellant  may  follow  the  method 
prescribed  herein,  that  is,  the  reporter's 
transcript  authenticated  by  the  Judge  shall 
be  a  part  of  the  Judgment-roll  and  may 
be  used  instead  of  a  bill  of  exceptions.-^ 
Cortelyou  v.  Imperial  Land  Co.,  166  Cal.  14. 
134  Pac.  981. 

96.  "This  section  appears  to  be  a  pitfall 
for  the  unwary."  On  an  appeal  from  a  de- 
cree of  distribution  taken  hereunder,  the 
appellate  court,  in  the  absence  of  any  bill 
of  exceptions  or  transcript  of  the  trial  au- 
thenticated by  the  trial  Judge,  can  not  take 
notice  of  the  contents  of  papers  copied  into 
the  transcript,  except  those  that  may  be 
and  were  authenticated  by  the  clerk  alone. 
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The  only  papers  which  can  thus  be  consid- 
ered are  those  which  would  be  the  equiva- 
lent of  a  Judj?ment-roll  in  an  ordinary  civil 
action. — Estate  of  Gamble.  166  Cal.  253,  135 
Pac.  970. 

97.  The  fact  that  the  proposed  transcript 
does  not  contain  the  statements  of  the 
court  made  at  the  heariner  of  the  motion 
for  chancre  of  place  of  trial,  or  the  objec- 
tions of  counsel  for  plaintiff  to  erranting  the 
same,  is  not  a  suflUcient  ground  of  objection 
to  the  certification  of  the  transcript,  as 
there  is  no  necessity  for  the  incorporation 
of  such  matters  therein,  where  the  only 
evidence  was  the  flies  and  records  of  the 
action,  and  such  indorsements  of  admission 
of  service  and  filing:  as  there  were  thereon. 
— Pierce  v.  Works,  171  Cal.  684,  164  Pac.  852. 

98.  A  judgre  of  a  superior  court  is  not 
Justified  in  refusingr  to  certify  a  transcript 
of  proceedinirs  claimed  to  have  been  pre- 
pared in  accord  with  the  provisions  of 
above  section,  for  use  on  an  appeal  from 
an  order  grrantingr  a  motion  for  change  of 
place  of  trial  to  the  county  of  the  defend- 
ants' allegred  residence,  upon  the  ground 
that  the  proposed  transcript  is  not  certi- 
fied by  the  clerk  or  any  one  else  as  con- 
taining true  or  correct  copies  of  the  original 
documents,  papers,  files  and  records,  when 
no  objection  has  been  made  by  the  oppos- 
ing attorneys  on  any  such  ground. — Pierce 
V.  Works,  171  Cal.  684,  154  Pac.  862. 

99.  Mandamus  will  not  lie  to  compel  a 
trial  judge  to  certify  to  the  correctness  of 
the  reporter's  transcript  of  the  proceedings 
at  the  trial  which  had  been  prepared  under 
above  section  for  use  on  appeal  from  the 
judgment,  where  the  right  to  a  record 
under  such  section  as  it  existed  prior  to 
the  amendment  of  August  8,  1915,  had 
been  lost  by  expiration  of  time,  notwith- 
standing a  proceeding  on  motion  of  a 
new  trial  was  pending  at  the  time  such 
amendment  became  effective,  and  where 
it  also  appears  that  the  bill  of  exceptions 
upon  which  the  notice  of  intention  to  move 
for  a  new  trial  was  made  was  properly  re- 
fused settlement  on  account  of  the  inexcus- 
able default  of  the  petitioner. — Schmitt  v. 
White,  172  Cal.  554,  158  Pac.  216. 

100.  On  an  appeal  from  a  judgment 
taken  under  the  alternative  method,  man- 
damus will  not  lie  to  compel  the  trial  judge 
to  certify  to  the  correctness  of  the  tran- 
script, where  there  was  no  phonographic 
report  taken  of  the  proceedings  of  the  trial. 
—Bush  V.  Allen,  172  Cal.  100,   155   Pac.  456. 

101.  The  typewritten  transcript  must  be 
certified  by  the  trial  court  or  the  appeal 
can  not  be  considered. — Lewis  v.  Lfapique, 
26  Cal.  App.  448,  147  Pac.  221. 

102.  Where  the  transcript  on  appeal  is 
not  certified  to  by  the  trial  judge  there  is 
no  proper  record  or  appeal  which  may  be 
reviewed. — Carlgnani  v.  Tortolanl,  28  Cal. 
App.  44,  151  Pac.  172. 


103.  Same  -—  Commeneemcnt  to  nta  of 
time  for  flllns. — In  the  case  of  an  order 
sustaining  a  motion  to  dismiss  proceedingB 
for  a  new  trial,  on  the  ground  of  lack  of 
diligence  in  prosecuting  the  same,  which 
order  becomes  final  by  failure  to  appeal 
from  it,  the  party,  instead  of  appealing, 
having  moved  to  vacate  the  order  of  dis- 
missal on  the  ground  that  his  delay  in  pro- 
secuting the  motion  for  a  new  trial  was  due 
to  mistake  and  excusable  neglect,  which 
motion  was  granted,  but  thereafter  the 
court  made  an  order  ex  parte  purporting  to 
vacate  the  last  named  order  and  setting  aside 
the  motion  to  vacate  the  order  dismissing 
the  proceedings  for  a  new  trial  for  further 
hearing,  and  after  hearing  made  an  order 
finally  denying  the  motion  to  vacate  the 
order  dismissing  the  proceeding  for  a  new 
trial,  the  last  order  denied  the  motion  for 
a  new  trial  and  definitely  ended  the  pro- 
ceedings therefor,  and  the  time  for  filing 
the  transcript  on  appeal,  so  far  as  affected 
by  the  pendency  of  the  proceeding  for  a 
new  trial  is  concerned,  commenced  to  run 
at  least  upon  the  order  of  the  last-named 
order. — Bryan  v.  Tevis,  177  Cal.  626.  171  Pac 
433. 


104.  Same  Jwdye'g  certlfleate  to  be  at- 
tacked to. — In  those  cases  in  which  the 
judge's  certificate  is  not  attached  to  the 
tranacrlpt  on  appeal  in  accordance  With  the 
provisions  of  the  above  section,  but  the 
certificate  of  the  clerk  alone  is  attached 
to  the  transcript  the  appeal  must  be  con- 
sidered where  the  appellate  court  has  won 
upon  the  Judgment-roll  alone,  for  the  rea- 
son that  the  clerk  is  qualified  to  certify  to 
the  Judgment-roll  only. — Kibbe  v.  Graves, 
—  Cal.  App.  — ,  191  Pac.  81.  following  doc- 
trine in  Lane  v.  Tanner,  156  Cal.  135,  103 
Pac.  846;  Christiansen  Lumber  Co.  v.  Sea- 
wall. 157  Cal.  406,  108  Pac.  276;  Knoch  v. 
Halzlip,  163  Cal.  20.  124  Pac.  997. 

106.  Same~»Man  d  am  w  to  compel  Judge 
to  allow  and  certlfyd — ^Mandamus  will  not  lie 
to  compel  a  judge  to  settle,  allow,  and  prop- 
erly certify  a  transcript  on  appeal  at- 
tempted to  be  prepared  under  this  section, 
for  use  on  appeal  from  a  judgment  where 
the  appellant  has  neglected  for  more  than 
ten  days  after  filing  his  notice  to  file  with 
the  clerk  a  notice  requesting  the  prepa- 
ration of  the  transcript. — Piske  v.  Gosbey. 
168  Cal.  884,  143  Pac.  611. 

106.  Same— SulBcleBcr  of* — On  an  appeal 
from  a  judgment  denying  a  peremptory 
writ  of  mandate  against  a  judge  of  a  police 
court  where  the  transcript  purporting  to 
have  been  prepared  under  the  provisions  of 
the  above  section  and  foUow^ing  sections  to 
and  including  section  953c,  post,  contains, 
in  addition  to  a  certified  copy  of  the  judg- 
ment-roll and  notice  of  appeal,  a  statement, 
certified  by  the  clerk,  of  testimony  and  pro- 
ceedings in  the  police  court  purported  to 
have  been  received  in  evidence  in  the  su- 
perior court,  the  transcript  is  not.  as  to 
such    additional    matter,    duly    certified,    in 
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that  it  was  not  transcribed  by  the  court 
reporter,  and  it  not  appearing  to  have  been 
duly  certiAed  by  tiie  Judgre  of  the  superior 
court. — People  ex  rel.  Simons  v.  Bunnell,  38 
Cal.  App.  548,  sub  nom.  Simons  v.  Bunnell, 
177  Pac.  173. 

107.  Saaie— Time  for  aervlBK  and  flllni? 
ttsBBcrlpt^ — ^Under  Rule  II  of  the  supreme 
court,  where  a  transcript  is  prepared  under 
above  section,  the  date  of  the  certification 
of  the  transcript  by  the  Judgre  or  the  clerk, 
aa  the  case  may  be,  marks  the  time  of  the 
completion  of  the  preparation  of  the  tran- 
script, and  must  therefore  be  regrarded  as 
the  date  from  which  the  time  within  which 
the  transcript  must  be  filed  in  the  appellate 
court  begins  to  run.  Hence  the  fllingr 
thereof  within  forty  days  from  such  date 
Is  within  the  legal  time  for  that  act  to  be 
performed. — Jaqnes  v.  Tuba  County  Super- 
visors. 22  Cal.  App.  627.  135  Pa«.  686. 

108.  Neither  the  statute  nor  any  rule  of 
the  appellate  courts  contains  any  provision 
prescribing  a  limit  to  the  time  within  which 
a  transcript  Is  to  be  prepared. — Jaques  v. 
Tuba  County  Supervisors,  22  Cal.  App.  627, 
1S5  Pac.  686. 

109.  Although  a  transcript  is  not  filed 
within  the  time  prescribed,  a  motion  to  dis- 
miss the  appeal  on  that  ground  will  be  de- 
nied if  the  transcript  is  filed  prior  to  the 
hearing  of  the  motion. — Jaques  v.  Yuba 
County  Supervisors,  22  Cal.  App.  627,  135 
Pac.  686. 


110.  Time  for  makinK  demand  for 
•rd— Termination  of  new  trial  proceedlnca 
^Notice  of  declslon«->'Or  other  termlna- 
<*•■." — The  ten  days'  time  "after  notice  of 
decision"  denying  a  motion  for  .new  trial  or 
"other  termination"  of  such  a  motion,  with- 
in which  a  party  may  file  a  demand  for 
record  under  the  above  section,  or  may 
serve  a  proposed  bill  of  exceptions  under 
section  660,  ante,  commences  to  run  imme- 
diately from  the  failure  of  the  trial  court 
to  pass  on  the  motion  within  three  months 
after  the  verdict  of  the  jury  or  service  on 
the  moving  party  of  notice  of  decision  of 
the  court;  written  notice  of  the  decision 
denying  the  motion  is  not  essential  in  such 
a  case  under  the  peculiar  statutory  provi- 
sions; actual  notice  only  is  required,  and 
in  the  event  of  such  a  termination  of  the 
new  trial  proceedings  the  law  itself  gives 
the  notice. — Bernschein  v.  Whitaker,  175 
Cal.  130,  sub  nom.  Bornschein  v.  Whitaker, 
1«5  Pac.  628;  Moore  v.  Strayer,  175  Cal.  171, 
165  Pac.  530. 

Aa  to  eonstmetlon  of  the  phrase  ''or  other 


termination      of     proceeding,**     see,      ante, 
H41b,  note  par.  128. 


111.  Time  of  appeal—- Actual  notice  of 
decUilon— -Written     notice     not     essentials — 

Where  actual  notice  is  established  by  satis- 
factory evidence  In  the  record,  this  will 
start  the  statute  running  as  to  the  period 
of  limitation  without  the  service  of  a 
formal  written  notice;  but  such  actual  no- 
tice must  be  clearly  shown  by  facts  ap- 
pearing in  the  records,  files,  or  minutes  of 
the  court. — Brown  v.  Superipr  Court,  175 
Cal.   141.  166  Pac.  429. 

112.  Snmr  Same— Minnte-order  denying 
new  trial. — A  mere  entry  ifi  the  minutes  of 
the  trial  court,  reciting  that  a  motion  for 
a  new  trial  came  on  regularly  for  hearing, 
that  certain  persons  appearing  as  attorneys 
for  the  parties,  and  that  the  motion  was  de* 
nied.  is  insufficient  to  show  actual  notice 
of  the  denial  of  the  motion  by  the  attorney 
of  the  moving  party. — Brown  v.  Superior 
Court,  176  Cal.  141,  166  Pac.  429. 

113.  Typewritten  record  — 'Where  nnnn- 
thorlsedvy-The  above  section  and  section 
953c,  post,  do  not  permit  the  filing  of  a 
typewritten  record  on  appeal  in  all  cases, 
and  do  not  permit  it  in  the  case  of  an  ap- 
peal from  the  Judgment  upon  the  judg- 
ment-roll alone,  meaning  by  that  term  the 
papers  constituting  the  judgment-roll  as 
specified  in  section  670,  ante.  On  such  an 
appeal,  the  appellant  can  not  avoid  the  rule 
of  the  supreme  court  requiring  the  record 
upon  appeal  to  be  printed,  by  giving  the 
clerk  a  notice,  purporting  to  be  within  the 
terms  of  above  section,  to  have  the  judg- 
ment-roll prepared'  as  a  typewritten  rec- 
ord by  the  stenographic*  reporter. — That 
section  does  not  apply  to  such  a  case. — Har- 
pold  V.  Slocum,  168  CaL  864,  143  Pac.  609. 

114.  Owing  to  the  doubt  attending  the 
construction  of  those  sections,  the  failure 
to  print  the  transcript  on  appeal  in  a  case 
where  the  rules  of  the  supreme  court  re- 
quired such  printing  will  not  warrant  a  dis- 
missal of  the  appeal,  if  the  appellant  sea- 
sonably and  in  gt>od  faith  filed  a  typewrit- 
ten record  prepared  by  the  stenographic 
reporter,  believing  it  to  be  a  sufficient  tran- 
script.— ^Harpold  ▼.  Slocum,  168  CaL  864,' 
143  Pac.  609. 

116.  There  is  no  authority,  either  in  the 
rules  of  court  or  in  the  statutory  provi- 
sions, for  a  transcript  presented  by  certi- 
fied typewritten  copies  in  those  cases  in 
which  the  appeal  is  from  the  Judgment  upon 
the  judgment-roll  alone.  The  above  section 
and  following  sections  to  and  including  sec- 
tion 953c,  post,  as  they  stood  in  August, 
1914,  did  not  apply  to  such  an  appeal. — 
Laplque  v.  Plummer,  33  Cal.  App.  317,  166 
Pac.  56. 


§963b.  UNDEBTAKINO  TO  PAT  COST  OF  TBANSCBIPT.  At  the  time 
the  said  notice  provided  for  in  the  last  section  is  filed  with  the  clerk  of  the 
court,  the  appellant,  or  person  intending  to  appeal,  shall  file  an  undertaking 
in  an  amount  to  be  fixed  by  the  clerk,  with  two  good  and  sufficient  sureties, 
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by  which  the  party  giving  said  notice  shall  undertake  and  agree  to  pay  the 

clerk  the  cost  of  preparing  said  transcript,  or  may  arrange  personally  with  the 

stenographic  reporter  for  his  compensation. 

History:  Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  761,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  472;  amendment 
approved  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  207.  In  effect 
August  8,  1915. 


UNDBBTAKING  TO  PAY  COST  OP 
TBANSCBIPT. 

1.  Partial  paymeots  to  Btenographer — Insuf- 
ficient compliance  with  section. 

2-4.  Undertaking  to  pay  clerk's  costs — Con- 
struction. 

See,  ante»  8  936  and  note. 

Aa  to   iBdepeBdcnt   cliaraeter   of  aeettoaa 
of  the  cod«,  see,  ante,  9  941b,  note  par.  4. 

1*     Partial    paymenta    to    ateaosraplioih— 
Ina«lllel«at     eompllaaeo     with     aoetloa* — A 

person  appealing:  under  the  new  and  alter- 
native method,  under  the  provisions-  of  sec- 
tion 958a,  ante,  who  has  not  filed  an  un- 
dertakinsT  as  required  in  the  above  section, 
but  who  has  made  payments  on  account  to 
the  reporter  without  a  showing  of  a  per- 
sonal arrane:ement  between  him  and  the  re- 
porter under  which  he  had  obtained  credit 
from  the  reporter,  or  a  waiver  of  his  right 
to  be  secured  by  an  undertaking:  to  be  filed 
as  required  by  the  above  section,  this  will 
be  insufficient  to  relieve  such  party  from 
default  in  the  preparation  of  the  transcript 
within   the  time   required,  by   section   953a, 


ante. — ^McDowell  ▼.  Title  Guarantee  &  Trust 
Co.,  —  Cal.  App.  — ,  192  Pac  103. 

a.  Uadertaklac  ta  pay  clerk's  coata^— 
Coaatractloa. — ^This  is  meant  solely  for  the 
protection  of  the  clerk  and  stenogrrapher, 
and  instead  of  furnishing  the  undertaking: 
the  party  may  arrange  personally  with  the 
etenog:rapher  for  his  compensation. — Pierce 
V.  Works,  171  CaL  684,  164  Pac  862. 

8.  The  mere  failure  to  file  with  the  clerk 
the  undertaking  provided  for  by  above  sec- 
tion to  secure  the  cost  of  preparing  the 
transcript  can  not  be  urged  as  a  good 
grround  of  objection  to  the  certification  of  a 
transcript  in  fact  prepared  and  delivered 
by  the  clerk  to  the  Judg:e  for  settlement, 
since  the  giving  of  such  undertaking:  may 
be  waived  by  the  clerk. — ^Pierce  v.  Works. 
171  Cal.  684,  164  Pac.  862. 

4.  While  there  may  be  a  stay-bond  and 
an  undertaking  to  pay  the  costs  on  appeal 
embodied  in  one  instrument,  only  an  under- 
takingr  for  the  payment  of  costs  ia  essential 
to  confer  Jurisdiction  upon  the  appellate 
court. — Cohen  v.  Connick,  26  Cal.  App.  491. 
147  Pac.  479. 


§  963a    CLEBK  TO  TBANSBOT  THE  PBEPABED  BECOBD  ON  APPEAL. 

Where,  on  appeals  taken  from  judgments,  orders  or  decrees  of  the  superior 
court  to  the  supreme  court  or  district  courts  of  appeal  the  appellant  elects 
to  avail  himself  of  the  provisions  of  the  three  preceding  sections,  it  shall  be 
the  duty  of  the  clerk  of  the  court  from  which  the  appeal  is  taken,  [1]  within 
ten  days  after  the  preparation  of  the  record,  [2]  to  transmit  to  the  clerk  of 
the  court  to  which  the  appeal  is  taken,  [3]  the  record  prepared  in  accordajice 
with  the  provisions  of  the  two  preceding  sections. 

Said  records  shall  be  filed  with  the  clerk  of  the  court  to  which  the  appeal  is 
taken  and  no  transcript  thereof  need  be  printed. 

Jn  filing  briefs  on  said  appeal  the  parties  must,  however,  print  in  their  briefs, 
or  in  a  supplement  appended  thereto,  such  portions  of  the  record  as  they  desire 
to  call  to  the  attention  of  the  court. 

[Omissions  from  record  may  be  filed  as  supplement.]  No  appeal  shall  be  dis- 
missed nor  shall  any  appeal  be  decided  adversely  to  any  party  for  failure  to 
print  in  his  brief  the  portion  of  the  record  or  any  part  thereof  in  support  of 
his  points,  but  in  such  case  the  court  hearing  the  appeal  shall  direct  such  party 
to  print  and  serve  on  the  adverse  party  and  file  with  it  a  supplement  to  his  brief 
in  which  shall  be  set  forth  in  full  that  portion  of  the  record  relied  on  by  such 
party  and  not  printed  in  any  former  brief.  The  court  shall  fix  the  time  within 
which  such  supplement  shall  be  served  and  filed  and  shall  permit  or  require 


'ilt.XUl,Ck.I.]       NEW  METHOD  OF  APPEAIi— ^TRANSMITTING  RECORD. 


iJlKUIc 


such  additional  portions  of  the  record  to  be  printed,  served  and  filed  as  may 

be  desirable  for  the  full  presentation  of  the  points  at  issue. 

History:  Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  751,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  472;  amendment  ap- 
proved May  3,  1919,  Stats,  and  Amdts.  1919,  p.  261.  In  effect  July 
22,  1919. 

39.  Non-compliance  with  requirements  of 
section  as  to  printing  evidence  in 
briefs — ^Bu2e  in  prior  case  followed. 


TBAN8MITTING  PREPARED  RECORD  — 
BRIEFS,  AND  WHAT  TO  CONTAIN 
—REVIEW. 

1.  Amendment  of  1919 — Construction  as 
to  effect  of. 

2,3.  Brief  of  appellant  —  Failure  to  print 
portions  of  record  in — Affirmance. 

4,5.  Same  —  Same  —  May  be  striken  from 
files. 

6.  Same — ^Def ective  brief  —  Supplemental 

record. 

7.  Same  —  Incorporating    evidence    in  — 

Effect  of. 

8.  Same — Insufficiency  of — Court  will  not 

search  transcript. 

9.  Same  —  Same  —  Presumption  from  rec- 

ord. 

10.  Same — Omission    of    evidence    from — 

Effect  of. 

11.  Same — Opening,  not  closing  brief,  re- 

ferred to. 

12.  Same — ^Requirements  as  to  brief  on  ap- 

peal by  reporter's  transcript. 

13.  Same — Sufficiency  of — Burden  of  show- 

ing errors. 

14.  Certiorari  —  Record  on  appeal  —  Suffi- 

ciency of  briefs. 

15.  Construction  of  section — As  to  inten- 

tion. 

16.  Same  —  Amendment  of   1919  —  As  to 

origin. 

17.  Same  —  Same  —  Does  not  relieve  party 

of  duty  to  print  in  brief. 

18.  Same — Same^Immaterial   portions  of 

record — Not  required  to  be  printed. 

19.  Same  —  Appeal  on   sufficiency  of  the 

evidence  —  Requirements   as   to   the 
brief. 

20.  Same — ^Applicable,  when. 

21-23.  Same — ^"Positive"  in  its  requirements. 

24.  Same  —  Purpose  of  requiring  matters 

printed  in  brief. 

25.  Failure   to   print   evidence   in  brief — 

Effect  of. 

26.  Failure  to  print  material  parts  of  rec- 

ord in  brief — Effect  of. 

27.  Failure  to  print  parts  of  record  show- 

ing error — Effect  of. 

28-  33.  Insufficient  record — Affirmance  of  judg- 
ment. 

34*  36.  Same — Failure  to  print  record  in  brief. 

37.  Judgment  denying  partial  distribution 

—  Defective    record    on    appeal  — 
Affirmance. 

38.  Mcrtion  for  supplemental  record — Bur- 

den is  upon  party  moving. 


40.  Opening  brief  —  Failure  to  meet  re- 
quirAnents  of  above  section — ^Effect 
of. 

41-43.  Points  in  brief— Failure  to  print  ab- 
stracts from  record. 

44.  Printing  material   parts  of  record  in 

appellant's  brief. 

45.  Printing  material  parts  of  transcript 

in  brief. 

46.  Printing  parts  of  record  in  brief — In 

general. 

47.  Same — Necessary  to  decision. 

48.  Printing  record  in  brief — ^Failure  to  do 

so — Court  will  not  look   into  type- 
written transcript. 

49.  Same  —  Parts  of  record  showing  error 

must  be  printed  in  brief. 

60-  52.  Printing  testimony — Failure  to  print — 
Insufficiency  of  evidence  not  con- 
sidered. 

53.  Same — Reference  to  pages. 

54.  Same — Requirement  as  to  printing  tes- 

timony applies  to  both  parties. 

55-  58.  Record  on  appeal  —  Failure  to  print 
portions  of  in  brief — Affirmance  of 
judgment. 

59, 60.  Same — Printing  in  brief. 

61.  Same — Same — Rule  as  to  printing  rec- 

ord. 

62.  Same  —  Sufficiency  of  —  Scope  of  re- 

view. 

63-  68.  Transmission  of  record  on  appeal — 
Construction  of  section. 

69.  Typewritten    transcript  —  Failure    to 

print    parts    of    record    in   brief  — 
Affirmance  of  judgment. 

70.  Same — Not  reviewable. 

71-  73.  Same — Scope  of  review — ^Presumption. 

74.  Same — Same — Briefs  referring  to  tran- 
script only. 

See,  ante,   9  936  and  note. 

As  to  iBdcpcndcnt  ckaracter  of  sectloiM 
of  the  code,  see,  ante,  S  941b,  note  par.  4. 

1.  Amendment  of  lOia— Conatmetion  aa 
to  effect  of.^ — The  amendment  of  1919  to  the 
above  section  does  not  relieve  the  parties 
from  the  necessity  of  printing:  in  their 
briefs,  or  in  a  supplement  appended  thereto. 
such  portions  of  the  record  as  they  desire 
to  call  to  the  attention  of  the  court,  when 
the  appeal  is  taken  under  the  new  and  al- 
ternative method  as  prescribed  by  sections 
953.  ante,  to  and  including  the  above  8ei-ti.)ii 
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of  the  code. — Eddy  v.  Stowe,  48  Cal.  App. 
789,    185   Pac.    1024. 

2.  Brief    of    appellant — ^Failure    to    print 
portions     of    record    In— 'AfflrmaBce. — In     a 

case  in  which  an  appellant  fails  to  print 
in  the  brief,  or  in  a  supplement  appended 
thereto,  the  portions  of  the  record  he  de- 
sires to  call  to  the  attention  of  the  court, 
as  required  in  the  above  section,  the  appel- 
late court  may  affirm  the  decision  on  that 
ground  alone. — Beecham  v.  Burns,  34  Cal. 
App.  754,  168  Pac.  1058;  Lillard  v.  Abbott 
Hardware  Co.,  34  Cal.  App.  719,  168  Pac.  707. 

3.  Where  no  part  of  the  judgment-roll 
is  printed  in  or  with  the  brief,  and  none  of 
the  testimony  griven  at  the  trial  is  therein 
printed,  except  very  brief  and  fragrmentary 
extracts  which  are  wholly  insufficient  to 
illustrate  the  points  made  or  to  show  error, 
the  Judgment  must  be  affirmed  for  failure 
to  comply  with  the  requirements  of  the 
above  section. — Lillard  v.  Abbott  Hardware 
Co.,  34  Cal.  App.  719,  168  Pac.  707. 

4.  Same — Same — May  be  stricken  from 
fllca« — In  the  case  in  which  the  opening 
brief  for  the  appellants  is  typewritten,  not 
indexed,  only  four  copies  filed,  and  no  at- 
tempt appearing  to  have  been  made  In  its 
preparation  to  conform  to  the  requirements 
of  Rule  VIII  of  the  court  (177  Cal.  1,  176 
Pac.  Ix,  and  instead  of  calling  the  atten- 
tion of  the  court  to  those  parts  of  the  rec- 
ord desired  to  be  presented,  as  provided  in 
the  above  section  the  brief  attains  merely 
those  portions  of  the  voluminous  testimony 
considered  by  the  appellant  to  be  favorable 
to  her  contention  without  any  reference  to 
the  transcript,  and  with  but  little  comment 
as  to  the  nature  and  effect  of  the  evidence, 
the  appellate  court  will  be  Justified  in  strik- 
ing from  the  files  the  brief  and  dismissing 
the  appeal. — ^McCahan  v.  McCahan,  —  Cal. 
App.  — ,  190  Pac.  460. 

5.  In  a  case  in  which  an  appeal  is  brought 
under  the  new  and  alternative  method 
where  the  appellant  has  failed  to  print  In 
the  opening  brief,  or  in  a  supplement 
thereto,  such  portions  of  the  record  as  is 
desired  to  call  to  the  attention  of  the  court, 
such  omission,  under  the  amendment  of 
1919  to  the  above  section  does  not  permit 
of  a  dismissal  of  the  appeal. — Kinderman  v. 
Shipley,  —  Cal.  App.  — ,  190  Pac.  472. 

6.  Same  —  Defective  brief— 'Supplemental 
record. — In  a  case  in  which  an  appeal  under 
the  new  and  alternative  method  is  taken, 
even  though  the  appellant  in  his  brief  di- 
rects attention  to  the  number  of  rulings 
which  it  is  insisted  are  errors  committed 
by  the  court,  and  upon  which  appellant 
bases  an  argument  for  reversal,  If  he  neg- 
lects to  print  in  his  brief  the  parts  of  the 
record  necessary  to  illustrate  the  points 
made,  as  required  by  the  provisions  of  the 
above  section,  and  without  reference  to 
which  parts  of  the  record  the  argument  of 
the  appellant  is  unintelligible,  upon  the 
service  of  the  brief,  the  attorneys  for  the 
re.spondent  may  apply  to  the  court  for  an 
order  directing  appellant  to  serve  and   file 


a  supplemental  record,  as  required  by  the 
amendment  to  the  above  section. — Palmer 
V.  Guaranty  Trust  &  Sav.  Bank,  45  Cal.  App. 
672,  188  Pac.  302. 

7.  Same— Incorporating  evidence  in— >Ef- 
fect  of. — In  a  case  in  which  an  appellant  In 
his  brief  quotes  some  portion  of  the  testi- 
mony, he  thereby  attracts  the  attention  of 
the  appellate  court  to  "such  portions  of  the 
record  as  he  desires  to  call  to  the  attention 
of  the  court,"  within  the  provisions  of  the 
above  section,  and  whjere  the  testimony  thus 
quoted  is  not  sufficient  to  maintain  his  con- 
tention the  Judgment  will  be  affirmed  with- 
out further  examination  of  the  record. — 
Emmett  v.  Coons,  34  Cal.  App.  197,  167  Pac 
888,  890. 

8.  Same— Insaflicicncy  of^-Coart  will  not 
aearcb  transcript.  —  Where  an  appeal  is 
taken  under  the  n^w  and  alternative 
method,  and  the  parties  have  failed  to  print 
in  their  briefs,  or  in  a  supplement  appended 
thereto,  as  required  by  the  provisions  of  the 
above  section,  such  parts  of  the  record  as 
they  desire  to  call  to  the  attention  of  the 
court,  appellate  courts  will  not  search  the 
transcript  for  the  portions  applicable  to  the 
points  presented. — ^Varney  Bros.  &  Co.  v. 
Abbott,  39  Cal.  App.  721.  192  Pac.  894. 

9.  Same<—Same<— Presumption  from  rce- 
oi^. — In  the  case  of  an  action  to  recover 
the  purchase-price  of  corporation  stock,  on 
an  appeal  from  Judgment  there  is  presented 
a  typewritten  transcript,  and  the  appellants 
print  a  copy  of  the  complaint  in  their  brief 
but  do  not  print  the  answer  filed  thereto  or 
state  the  issues  raised  thereby,  an  appellate 
court  is  Justified  in  assuming  that  the  an- 
swer admitted  the  delivery  of  the  stock, 
under  the  provisions  of  the  above  section  — ^ 
Tucker  v.  Scott,  181  Cal.  734,  186  Pac.  150. 

10.  Same— Omission    of    evidence    from 

Effect  of. — Where  an  appeal  is  taken  under 
the  new  and  alternative  method  under  the 
provisions  of  the  above  section  it  is  the 
duty  of  the  appellant  to  print  in  his  brief 
the  evidence  upon  which  he  relies  to  secure 
a  reversal;  the  appellate  court  will  not 
search  the  transcript  to  find  the  evidence 
which  the  appellant  and  the  respondent,  for 
that  matter,  have  omitted  from  the  briefs 
in  disregard  of  the  above  section. — Shorr  v 
City  of  Azusa.  38  Cal.  App.  709,  177  Pac.  Sls! 

11.  Same — Openinir,  not  doalnir  brief,  re. 
ferred  to.^ — The  requirement  as  to  printing 
necessary  parts  of  testimony  relates  to  the 
opening  and  not  the  closing  brief  of  appel- 
lant.— Gustafsen  v.  Wassen,  42  Cal.  App 
70,  183  Pac.  352. 

12.  Same— Requirements  as  to  brief  on 
appeal     by     reporter's     transcript.— Parties 

appealing  on  reporter's  transcript  must  con- 
form  to  the  provisions  of  above  section   if 
they  want  to  insure  a  satisfactory  consid- 
eration of  the  evidence. — Bublitz  v.  Reeves 
40  Cal.  App.  75,  180  Pac.  28. 

13.  Same  —  Safllciency  of— -Barden  of 
•bowinir  errors. — Under  the  provisions  of 
the  above  section  it  is  incumbent  upon  an 
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appellant  under  the  new  and  alternative 
method  to  print  in  hia  brief  such  portions 
of  the  record  as  he  deems  essential  to  a 
correct  understanding  and  determination  of 
the  appeal,  and  while  in  the  absence  of  any 
brief  on  the  part  of  the  respondent  the  ap- 
peal may  be  determined  upon  those  portions 
of  the  record  printed  in  appellant's  brief,  it 
is  incumbent  upon  such  appellant  by  and 
in  his  brief  to  show  that  error  resulting  In 
a  miscarriage  of  justice  has  occurred,  in 
order  to  entitle  him  to  a  reversal,  even  in 
the  absence  of  any  brief  or  appearances  on 
behalf  of  the  respondent. — Lutz  v.  Merchants 
Nat.  Bank,  179  Cal.  401,  177  Pac.  158. 

14.  Certiorari — Reeord  on  appeal — Sofll- 
eleney  of  brief m. — An  appeal  from  a  Judg- 
ment rendered  on  writ  of  certiorari  will  be 
affirmed  where  the  only  writ  on  appeal  is  in 
the  form  of  a  typewritten  transcript,  and 
no  part  of  it  is  printed  in  the  brief  or  in 
a  supplement  appended  thereto,  as  required 
by  the  provisions  of  the  above  section. — An- 
derson V.  Recorder's  Court.  36  Cal.  App.  123, 
171  Pac.  812.  following  the  doctrine  in  Jones 
V.  American  Potash  Co.,  35  Cal.  App.  128, 
169  Pac.  397;  Stewart  v.  Andrews.  35  Cal. 
App.  230.  169  Pac.  397:  Helper  v.  Wright,  35 
Cal.  App.  567,  170  Pac.  667. 

15.  Construction  of  •ectlon— Aa  to  Inten- 
tion.— Tlie  legislature  did  not  intend  that 
the  appellant  should  be  required  to  print  in 
his  brief  all  the  testimony  or  even  so  much 
as  related  to  the  points  urged  for  reversal. 
-De  Bock  V.  De  Bock,  43  Cal.  App.  283,  184 
Pac.  890. 

IC  Same  •— Amendment  of  1910  —  As  to 
«rlslB« — The  following  dictum  of  Mr.  Jus- 
tice James  is  gathered  for  Its  just  and  force- 
ful protest  against  freak,  not  to  say  silly 
and  vicious  legislation  (like  former  S  288a 
Penal  Code),  and  no  state  in  the  Union  suf- 
fers more  from  such  legislation  than  Cali- 
fornia. Speaking  of  said  amendment  this 
language  is  used:    "The  legislature  of  1919, 

apparently  at  the  instance  of  some  counsel 

who.  through  the  negligent  failure  to  meet 
the  requirement  of  the  section,  had  not  se- 
cured consideration  for  contentions  made, — 
adopted  an  amendment  to  the  section,  which 
provides  that  an  appeal  shall  not  be  decided 
adversely  to  a  party  by  reason  of  the  fail- 
ure to  print  portions  of  the  record  relied 
upon,  but  that  in  such  a  case  the  court  shall 
make  an  order  directing  the  party  to  file 
such  supplement  containing  printed  por- 
tions of  the  record  relied  upon  and  fixing 
the  time  within  which  such  may  be  done. 
Paraphrasing  the  amendment  a  little.  It  re- 
quires the  court  to  say  to  a  party:  'You 
have  failed  to  read  or  observe  an  unmis- 
takably plain  provision  of  the  statute: 
therefore  we  will  allow  you  time  within 
which  to  do  this.*  To  that  extent  the  appel- 
late court  has  become  an  adjunct  of  the  law 
school." — Avery  v.  Hagenols,  45  Cal.  App. 
17«.  177.  187  Pac.  119. 

17.  Same — Snme^Doeit  not  relieve  party 
^  A«t7  to  print  In  brief. — The  amendment 
to  the  above  section,  by  the  legislature  of 


1919  providing  that  no  appeal  shall  be  dis- 
missed nor  shall  any  appeal  be  decided  ad- 
versely to  any  party  for  failure  to  print  In 
his  brief  the  portions  of  the  record  claimed 
to  support  his  points  does  not  relieve  the 
party  from  the  necessity  of  printing  In  his 
brief,  or  in  a  supplement  appended  thereto, 
such  portions  of  the  record  as  It  is  desired 
to  call,  to  the  attention  of  the  court,  when 
the  appeal  Is  taken  under  the  provisions  of 
sections  953  to  and  including  above  section. 
— Friend  &  Terry  Lumber  Co.  v.  Devlne, 
—  Cal.  App.  — ,  188  Pac.  1007,  following  the 
doctrine  In  Eddy  v.  Stowe,  43  Cal.  App.  789, 
185   Pac.   1024. 

18.  Same—-Same— Immaterial  portions  of 
record— Not  required  to  be  printed. — While 
the  above  section  as  amended  requires  the 
party  to  print  in  his  brief  all  those  portions 
of  the  record  which  are  claimed  to  support 
his  points  he  is  not  required  thereby  to  print 
in  his  brief  those  portions  of  the  record 
which  do  not  support  his  point. — Friend  & 
Terry  Lumber  Co.  v.  Devine,  —  Cal.  App.  — , 
188   Pac.   1007. 

19.  Same—- .4ppeal  on  anlllclency  of  the 
evidence— Requirements  as  to  tbe  brief. — In 

those  cases  In  which  the  appeal  Is  on  the 
ground  of  the  Insufficiency  of  the  evidence 
to  support  the  Judgment  the  party  appealing 
is  not  relieved  from  the  requirements  that 
he  shall  print  in  his  brief  those  portions 
of  the  record  which  support  his  contentions, 
and  will  be  required  to  Include  therein 
such  part  of  the  evidence  as  tends  to  make 
out  his  contention,  but  will  not  be  required 
to  Include  evidence  which  is  immaterial  to 
his  point. — Friend  &  Terry  Lumber  Co.  v. 
Devlne,  —  Cal.  App.  — ,  188  Pac.  1007. 

20.  Same — Applicable,  wben. — The  provi- 
sion of  above  section  dispensing  with  the 
necessity  of  printing  the  transcript  of  the 
record  on  appeal  applies  only  where  the  ap- 
pellant has  availed  himself  of  the  method 
of  appeal  provided  by  section  953a, <  ante, 
and  the  latter  section  relates  and  ap- 
plies only  to  cases  where  a  reporter's  tran- 
script is  prepared  and  settled;  It  follows, 
therefore,  that  In  cases  where  thQre  Is  no 
substitute  for  a  bill  of  exceptions  or  re- 
porter's transcript  prepared,  under  that  sec- 
tion, there  is  no  statutory  exemption  from 
the  necessity  of  printing  the  transcript,  and 
the  rules  of  the  supreme  court  on  that  sub- 
ject must  prevail. — Harpold  v.  Slocum,  168 
Cal.  364,  143  Pac.  609. 

21.  Same^<<PoaltlTe"  In  Its  requirements. 

— Judge  Brlttaln  says  that  the  above  sec- 
tion is  "positive  in  its  requirements.  It  has 
been  frequently  construed  by  both  the  su- 
preme court  and  the  district  court  of  ap- 
peals. Mller  V.  Oliver  (174  Cal.  404,  163  Pac. 
357)  was  filed  more  than  a  year  before  the 
appellant's  opening  brief  was  filed  In  this 
case."  [In  the  case  cited  the  section  was  not 
construed,  but  the  court  held  that  where 
the  transcript  of  the  record  Is  presented  In 
typewriting,  and  the  plaintiff  falls  to  print 
in  his  brief,  as  required  In  the  above  section, 
such    portions   of   the   record   as   he   desires 
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to  call  t«  the  attention  of  the  court,  this 
Ju'stifles  an  affirmance  of  the  judgrment  with- 
out further  consideration]. — City  Street  Im- 
provement Co.  V.  Silvershield,  40  Cal.  App. 
597.  181  Pac.  898. 

22.  The  word  "positive,"  in  the  above  de- 
cision, is  manifestly  used  for  "mandatory." 
the  above  section  beinff  an  act  ot  the  le^ris- 
lature,  is  necessarily  "positive";  all  acts 
passed  by  the  legrislature  and  approved  by 
the  governor,  or  becoming  law  under  the 
constitution  without  his  approval,  are  "posi- 
tive" law.  The  word  "positive"  can  mean 
nothing  whatever  In  this  connection. 

23.  In  common  parlance,  "positive"  means 
absolute,  certain  (Coleman  ▼.  Roberts,  1 
Mo.  97,  100);  or  it  means  direct,  express,  as 
opposed  to  circumstantial  (Schrack  v.  Mc- 
knight, 84,  Pa.  St.  26,  30);  but  none  of  these 
meanings,  as  recognized  by  the  courts,  ap- 
ply In  the  given  case,  or  express  what  the 
learned  judge  evidently  intended  to  say. 

24.  Same— -Parpoae  of  reqalrlag  matteiti 
printed  la  brief. — The  purpose  of  the  above 
statute  requiring  the  matters  relied  upon 
to  be  printed  in  the  brief,  is  not  only  for  the 
benefit  of  the  appellate  court,  but  also  for 
the  benefit  of  the  respondent,  and  the  mere 
reference  to  the  transcript  on  file  in  the 
appellate  court  by  page,  would  compel  the 
respondent  to  visit  the  office  of  the  clerk 
of  the  court  and  inspect  the  transcript,  and 
for  that  reason  is  insufficient. — Pasadena 
Realty  Co.  ▼.  Clune,  84  Cal.  App.  S3,  166  Pac. 
1026. 

25.  Fanmre  to  print  evldenee  In  brief- 
Effect  of. — Where  the  printed  briefs  contain 
no  record  of  the  evidence  on  the  point  to  be 
determined  the  court  should  not  be  ex- 
pected to  explore  unaided  by  counsel  such 
a  volume  of  evidence  as  is  contained  in  a 
typewritten  transcript  of  289  pages,  for  the 
material  necessary  for  the  decision. — ^Wal- 
berg  V.  Underwood,  41  Cal.  App.  679,  183 
Pac*  264. 

2«.  Fnllnre  to  print  material  parts  of 
record  In  brief  ^->  Bffect  of.  —  Where  the 
plaintiff  failed  to  print  the  material  parts 
of  the  record  in  his  brief  no  burden  rests 
upon  the  appellate  court  to  look  into  the 
typewritten  transcript. — Reed  v.  Reed.  40 
Cal.  App.  102,  180  Pac.  43. 

27.  Failure  to  print  parts  of  record  show- 
lofc  crror^-BSffect  of. — Where  the  appeal  is 
taken  by  the  alternative  method  the  fact 
that  appellant  failed  to  print  in  the  brief 
the  parts  of  the  record  showing  error  justi- 
fied affirmance. — Patten  &  Davis  Lumber  Co. 
V.  Inman,  40  Cal.  App.  Ill,  180  Pac.  26. 

28.  laaafliclent  record  —  Affirmance  of 
Judgment. — On  an  appeal  from  a  Judgment 
taken  by  the  alternative  method,  where  the 
appellant  relies  solely  upon  his  claim  of  the 
insufficiency  of  the  evidence  to  Justify  the 
findings  and  Judgment  but  does  not  by  quo- 
tation, reference,  or  otherwise  direct  the 
court  to  the  portions  of  the  record  upon 
which  he  relies  to  sustain  his  point,  the 
Judgment  will  be  affirmed. — Frankfort  Gen- 


eral Ins.  Co.  V.  Cramer.  178  Cal.  663,  174 
Pac.  33,  following  the  rule  in  Marcucci  ▼. 
Vowinckel,  164  Cal.  693,  130  Pac.  480; 
O'Rourke  v.  Skellenger,  169  CaL  270,  14$ 
Pac.  633;  Williams  v.  Hawkins,  20  Cal.  App. 
161,  128  Pac.  764;  Wong  Ah  Sure  ▼.  Ty  Fook, 
87  Cal.  App.  465,  174  Pac.  64. 

29.  The  evidence  relied  upon  by  the  ap- 
pellant should  be  printed  in  his  opening 
brief  together  with  such  parts  of  the  record 
as  he  desires  to  call  to  the  attention  of  the 
appellate  court;  it  is  not  proper  procedure 
to  omit  to  do  so,  and  discuss  the  evidence 
in  the  reply  brief. — Wong  Ah  Sure  ▼.  Ty 
Fook,  87  Cal.  App.  465,  174  Pac.  «4. 

80.  The  record  on  appeal  being  prepared 
under  the  alternative  method  of  appeal, 
without  examining  the  typewritten  tran- 
script the  court  will  rely  solely  upon  those 
portions  of  the  records  which  the  parties 
print  in  their  briefs,  in  accordance  with  the 
requirements  of  the  above  section. — Moore 
V.  Guajardo,  37  Cal.  App.  342.  174  Pac.  92, 
following  the  doctrine  in  Barker  Bros.  v. 
Joos,  36  Cal.  App.  311,  171  Pac.  1086. 

81.  The  appellate  ocurt  will  not  look  to 
the  tpye written  transcript  filed  under  the 
alternative  method  of  appeal,  to  determine 
whether  grounds  exist  for  the  reversal 
of  the  Judgment  appealed  from,  in  the  ab- 
sence of  compliance  with  the  requirements 
of  above  section. — Greer-Robbins  Co.  v.  Pa- 
cific Surety  Co.,  87  Cal.  App.  540.  174  Pac. 
110.  following  Barker  Bros.  ▼.  Joos,  86  Cal. 
App.  811,  171  Pac.  1086. 

82.  An  alleged  error  in  denying  a  motion 
to  strike  out  a  bill  of  costs  is  not  properly 
presented  where  the  appellant  falls  to  print 
in  his  brief  any  portion  of  the  record  con- 
taining the  order,  or  showing  the  motion, 
or  the  grounds  thereof,  in  accordance  with 
the  requirements  of  the  above  section.— 
Wheeler  ▼.  Houston.  87  Cal.  App.  407,  174 
Pac.  121. 

83.  On  an  appeal  on  the  ground  of  alleged 
error  In  ruling  upon  the  admission  of  evi- 
dence, where  no  part  of  the  record  upon  this 
question  is  printed  In  the  brief  t)f  the  appel- 
lant, or  in  the  brief  of  the  opposing  party, 
the  matter  is  not  properly  before  the  court 
for  determination  for  failure  to  print  in 
the  briefs,  or  In  a  supplement  appended 
thereto  the  portions  of  the  record  relied 
upon  to  sustain  the  points,  as  required  by 
the  above  section. — Dutwiler  v.  Klunk,  87 
Cal.  App.  796,  174  Pac.  919. 

S4.  Same  —  Fallare  to  print  record  In 
brief. — In  an  appeal  by  the  new  and  alter- 
native method  from  a  Judgment  for  breach 
of  a  written  contract  on  ground  that  com- 
plaint fails  to  allege  non-performance  but 
the  appellants  fall  to  set  out  in  their  brief 
any  part  of  the  complaint  and  but  a  single 
disconnected  clause  of  the  contract,  this 
constitutes  a  total  failure  to  comply  with 
the  requirements  of  the  above  section,  and 
the  appellate  court  Is  not  called  upon  to 
consider  the  point  sought  to  be  made  by  ap- 
pellants.— Chandlee  v.  McCalla,  179  Cal.  678, 
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178  Pac.  709,  following  doctrine  In  O'Rourke 
V.  Skell«nerer.  169  Cal.  270.  146  Pac.  633; 
Miller  ▼.  Oliver.  174  Cal.  404.  163  Pac.  357; 
EsUte  of  Keith.  .176  Cal.  26.  165  Pac.  10. 

S5.  Such  an  appeal  from  an  order  deny- 
ing a  new  trial,  predicated  upon  claimed  in- 
sufficiency of  evidence  to '  support  specified 
flndings,  but  neither  the  flndlngrs  nor  any 
part  thereof,  nor  any  portion  of  the  plead- 
\nga  framing  the  issues  to  which  such  find- 
ings would  be  responsive,  is  printed  in  the 
appellant's  brief,  and  is  not  record  pre- 
sented In  the  manner  required  by  the  above 
section  upon  which  the  merits  of  the  ap- 
peal can  be  considered. — McLaren  v.  Hards, 
39  Cal.  App.  104,  178  Pac.  332,  following  the 
doctrine  in  California  Sav.  Bank  v.  Canne, 
34  Cal.  App.  768.  770,  169  Pac.  395. 

36.  Upon  such  an  appeal  where  the  ap- 
pellant neither  prints  any  of  the  record  in 
his  brief  nor  designates  in  any  way  the 
parts  of  the  transcript  upon  which  he  wishes 
to  call  to  the  attention  of  the  court,  the 
hrief  will  not  be  considered,  under  the  pro- 
visions of  the  above  section. — Welk  v.  Sor- 
enson,  179  Cal.  604,  178  Pac.  498,  following 
the  doctrine  in  Miller  v.  Oliver.  174  Cal.  404, 
163  Pac.  857:  Estate  of  Keith,  176  Cal.  26. 
166  Pac  10. 

ST.  Jndvmeat  deaying  partial  dtotrlbntloa 
^Defcetlve  record  on  appeal— 'Afllrmance. — 

Upon  an  appeal  from  a  Judgment  denying 
and  dismissing  a  petition  for  the  partial  dis- 
tribution of  an  estate  of  a  deceased  person 
taken  under  the  provisions  of  section  958a, 
ante,  and  subsequent  sections,  where  the  ap- 
pellant does  not  include  in  his  brief,  or  in  a 
supplement  thereto,  any  part  of  the  record 
or  of  the  evidence  upon  which  the  lower 
court  acted  in  determining  the  alleged  re- 
lationship of  appellant  to  the  deceased,  but 
simply  contains  reference  to  a  few  rules 
regarding  the  admission  and  rejection  of 
evidence,  and  with  the  claim,  unsupported 
in  most  instances  by  arguments  or  citations 
of  authority,  that  the  rulings  were  erro- 
neous, the  Judgment  must  be  affirmed. — Es- 
tate of  Keith.  175  Cal.  26.  165  Pac.  10. 

S8.  Mot  torn  for  snpplemental  record^ 
Bvrden  la  npou  party  movlBg. — In  a  case 
in  which  the  appeal  is  taken  under  the 
above  and  related  sections  on  the  ground 
that  the  evidence  is  Insufficient  to  sustain 
the  Judgment  and  the  appellant  prints  in 
his  brief  such  portions  of  the  testimony 
as  in  his  Judgment  supports  his  contention, 
a  party  moving  for  a  supplemental  record 
had  the  burden  of  showing  that  material 
evidence  has  been  omitted  which  is  essen- 
tial for  the  court  to  consider  in  passing 
upon  the  appeal. — ^Friend  &  Terry  Lumber 
Co.  V.  Devine.  —  Cal.  App.  — .  188  Pac.  1007. 

St.  WoB-eompllanee  wltk  requirements  of 
tctto»  as  to  printing  evidence  In  briefs-^ 
Rnle  te  prior  ease  followed. — Failure  to 
comply  with  requirements  of  the  section 
as  to  printing  evidence  in  the  briefs,  the 
rourt  is  Justified  in  court  in  applying  the 
rule   announced   in   Welk   v.   Sorenson.    179 
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Cal.  604,  178  Pac.  498. — Arthur  v.  Petterman, 
42  Cal.  App.  53.  183  Pac.  307. 

40.  Opening  brief—* Failure  to  meet  re- 
quirements   of    above    aeetlon— 'Effeet    of. — 

An  appellant  taking  an  appeal  under  the  new 
and  alternative  method  who  fails  to  Incor- 
porate In  his  brief  the  things  required  by  tlie 
above  section  in  failing  to  incorporate 
therein  the  second  amended  complaint,  or 
the  answer  thereto,  a  consideration  of  which 
is  necessary  in  order  to  the  determination 
of  the  issues  tried,  there  is  a  failure  to  com- 
ply to  the  requirements  of  the  above  sec- 
tion; but  where  the  typewritten  record  la 
not  particularly  voluminous,  the  court  may. 
without  assuming  to  establish  a  precedent 
thereby,  examine  the  pleadings  found  in 
the  clerk's  transcript,  and  with  the  infor- 
mation thus  obtained,  fairly  consider  the 
contentions  of  the  appellant. — Avery  v.  Ha- 
genois.  45  Cal.  App.  176,  187  Pac.  119. 

41.  Points  In  brief— Failure  to  print  ab- 
■tmeta  from  reeord. — In  a  case  in  which  an 
appeal  from  a  Judgment  is  taken  by  the 
new  and  alternative  method  and  the  only 
record  consists  of  a  typewritten  transcript, 
no  part  of  the  record  being  printed  in  the 
briefs,  except  the  findings  of  fact  and  con- 
clusions of  law  in  the  brief  of  the  respon- 
dent, and  the  facts  found  are  sufficient  to 
support  the  Judgment,  the  Judgment  must 
be  affirmed,  since  it  will  be  presumed  ttiat 
counsel  have  presented  in  their  brief  all 
portions  of  the  record  which  they  desire 
to  call  to  the  attention  of  the  appellate 
court,  as  required  by  the  above  section. — 
Anderson  v.  Wilcox,  86  Cal.  App.  430,  172 
Pac.  398. 

42.  In  an  appeal  under  the  alternative 
method,  under  the  provisions  of  the  above 
section,  the  parties  must  print  in  their 
briefs  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  appel- 
late court;  mere  references  to  the  transcript 
are  not  sufficient. — Borba  v.  De  Mello,  86 
Cal.  App.  601,  172  Pac.  1118. 

43.  An  omission  to  print  in  the  briefs, 
or  In  a  supplement  appended  thereto,  such 
portions  of  the  record  as  it  is  desired  to 
call  to  the  attention  of  the  appellate  court 
is  not  a  ground  for  a  dismissal  of  the  ap- 
peal, since  the  omission  may  be  provided 
by  stipulation  of  parties,  or  in  other  briefs. 
— Verdler  v.  Stoll,  36  Cal.  App.  673,  172  Pac 
1127. 

44.  Printing  material  parts  of  reeord  In 
appellant's  brief* — ^Where  the  appeal  i.s 
taken  under  the  alternative  method  it  Is 
Incumbent  on  appellants  to  print  in  their 
briefs  or  a  supplement  thereto,  so  much  of 
the  record  as  is  necessary  to  enable  th«» 
court  to  pass  upon  the  questions  presented 
Intelligently. — Hammond  v.  Hazard,  40  Cal. 
App.   45,   180  Pac.  46. 

45.  Printing  material  parts  of  transerlpt 
In  brief — The  court  will  not  search  a  type- 
written transcript  for  the  material  por- 
tions of  the   record  required  to  be  printed 
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In  appellant's  brief. — Tobey  v.  Randall,  41 
Cal.  App.  292,  182  Pac.  771. 

46.  Prlntinir  partii  of  record  In  brief- 
In  general. — ^An  appeal  under  the  alternative 
method  deserves  no  consideration  when  the 
appellant  does  not  print  in  his  briefs  such 
portions  of  the  record  as  he  wishes  to  rely 
upon. — ^Marsh  v.  Lapp,  180  Cal.  231,  180  Pac. 
633. 

47.  Same— Necessary  to  decision. — ^Under 
the  new  and  alternative  method  of  appeal 
the  appellant's  brief  must  select  from  the 
record  and  accurately  present  for  convenient 
reference  those  portions  of  the  record  which 
are  necessary  to  the  decision. — Noyes  v. 
Huffman.  41  Cal.  App.  676,  183  Pac.  284. 

48.  Print  Inir  record  In  brief — ^Pailnre  to 
do  Mci'^'Coart  .will  not  look  into  typewriiten 
transcript. — On  an  appeal  from  a  Judgment 
under  the  new  and  alternative  method, 
where  the  record  is  prepared  in  accordance 
with  the  provisions  of  that  method,  the  par- 
ties must,  under  the  provisions  of  the  above 
section,  print  in  their  briefs  such  portions 
of  the  record  as  they  desire  to  call  to  the 
attention  of  the  appellate  court,  and  where 
they  fall  to  do  so,  the  appellate  court  will 
not  look  into  the  typewritten  transcript  to 
ascertain  whether  the  points  argrued  as 
grrounds  for  reversal  are  well  made. — Pitt 
V.  Pensinger,  37  Cal.  App.  199,  173  Pac.  598, 
followlnfiT  doctrine  In  Barker  Bros.  v.  Joos, 
36  Cal.  App.  3X1,  171  Pac.  1085. 

49.  Same— Parts  of  record  siiowlns  error 
must  be  printed  in  brief. — Such  parts  of 
the  record  are  required  to  be  printed  in 
the  appellant's  briefs. — Porrington  v.  San 
Luis  Obispo  Co.,  40  Cal.  App.  44,  180  Pac.  42. 

60.  Printlnir  testimony— Fallare  to  print 
— Insafliciency  of  evidence  not  considered. — 

Where  the  brief  of  appellants  does  not  con- 
tain the  testimony  the  court  will  not  con- 
sider the  sufficiency  of  the  evidence. — Sil- 
verstein  v.  Kohler  &  Chase,  181  Cal.  61,  9 
A.  L.  R.  1177,  183  Pac.   451. 

51.  Where  the  main  question  on  appeal 
is  the  sufficiency  of  the  pleadingrs  and  evi- 
dence to  support  the  Judgrment,  and  no  part 
of  the  pleadini^s  nor  any  extracts  from  the 
evidence  is  printed  in  appellant's  brief,  the 
judgrment  will  be  affirmed. — Ockenden  v. 
Cuttingr.   41  Cal.  App.  138,  182  Pac.  307. 

52.  When  the  appellant  makes  no  attempt 
to  print  in  his  brief  any  portion  of  the  ter- 
ritory relative  to  or  having^  any  bearing: 
on  the  errors  of  the  court  complained  of, 
as  required  by  the  above  section,  the  court 
will  not  feel  oblig-ed  to  examine  a  volumi- 
nous record  with  reference  to  such  errors. 
— Dupes  V.  Dupes,  43  Cal.  App.  67,  184  Pac. 
425. 

B3.  Same— Reference  to  paves. — A  mere 
reference  to  the  pagres  of  the  transcript 
does  not  satisfy  the  requirements  of  the 
above  section. — Qustafsen  v.  Wasson,  42 
Cal.  App.  70,  183  Pac.   352. 

54.  Same —>  Requirement  as  to  printing 
testimony  applies  to  both  parties. — The  re- 


quirement of  the  section  as  to  printing:  por- 
tions of  testimony  necessary  to  decision,  ap- 
plies to  both  parties. — Schaad  v.  Barceloux, 
42  Cal.  App.  337,  183  Pac.  716. 

65.  Record  on  appeal— Failure  to  print 
portions  of  in  brief— Alllrmance  of  jads- 
ment. — On  an  appeal  taken  from  a  Judgrment 
under  the  alternative  method,  as  provided 
for  in  sections  953a,  supra,  where  the  appel- 
lant fails  to  print  in  his  brief,  or  in  a 
supplement  appended  thereto,  any  portion 
of  the  Judg-ment-roll,  or  a  sufficient  portion 
of  the  evidence  to  enable  the  court  to  deter- 
mine the  merits  of  the  principal  •contention 
as  to  the  insufficiency  of  the  evidence  to 
Justify  the  flndlngrs,  as  required  by  the  pro- 
visions of  the  above  section,  the  judgment 
must  be  affirmed  for  failure  to  so  print  in 
the  brief. — McKinnell  v.  Hansen,  34  Cal. 
App.  76,   167  Pac.  887. 

66.  In  those  cases  in  which  the  appellant 
falls  to  print  in  his  brief  the  portions  of 
the  record  he  wished  to  call  to  the  attention 
of  the  appellate  court,  and  that  court  in 
order  to  ascertain  whether  there  is  merit 
in  the  contention  of  the  appellant,  would 
be  compelled  to  examine  the  typewritten 
transcript  and  look  therein  for  the  testi- 
mony and  copies  of  documents  relied  upon, 
when  such  record  and  testimony  is  required 
by  the  above  section  to  be  printed'  in  the 
brief,  the  appellate  court  will  not  be  re- 
quired to  make  such  examination,  and  will 
be  justified  in  affirming:  the  Judsrment  be- 
cause of  failure  of  so  to  print  in  the  brief. 
— Marcucci  v.  Vonwlnckel,  164  Cal.  693,  180 
Pac.  430:  Miller  v.  Oliver,  174  Cal.  407,  163 
Pac.  357:  Wills  v.  Woolner,  21  Cal.  App.  528, 
132  Pac.  283;  Pasadena  Realty  Co.  v.  Clune, 
34  Cal.  App.  33,  166  Pac.  1025:  McKinnell  v. 
Hansen,  34  Cal.  App.  76,  167  Pac.  887. 

67.  On  an  appeal  taken  under  the  new 
and  alternative  method  as  provided  for  in 
section  953a.  ante,  the  Judgrment  should  be 
affirmed  in  those  cases  in  which  the  appel- 
lants fail  to  print  any  part  of  the  Judgment- 
roll  in  their  brief. — Easterly  v.  Spraul.  35 
Cal.  App.  39,  169  Pac.  396,  citing  previous 
cases  to  the  same  effect:  see  also  Stewart 
V.  Drews,  35  Cal.  App.  230,  169  Pac.  397. 

68.  An  appeal  from  an  order  grranting^ 
a  motion  to  set  aside  a  Judgment  and  giv- 
ing permission  to  file  an  amended  complaint, 
in  which  there  is  no .  record  other  than  a 
typewritten  transcript  prepared  in  accord- 
ance with  the  provisions  of  section  953a, 
ante,  and  the  brief  of  the  appellant  contains 
none  of  the  evidence  and  no  part  of  the  rec- 
ord as  required  by  the  above  section,  the 
Judgment  will  be  affirmed.  —  Stewart  v. 
Drews,  35  Cal.  App.  230,  169  Pac.  397. 

69.  Same — Prlntlnir  In  brief. — Where  an 
appeal  is  taken  under  the  alternative 
method  provided  for  in  section  953a,  ante, 
and  following  sections,  supra,  by  the  provi- 
sions of  the  above  section  the  appellant  is 
required  to  print  enough  of  the  record  In  his 
brief  to  illustrate  the  points  made  to  en- 
able the  court  to  determine  those  points.— 
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California     Sav.     &     Commercial     Bank     v. 
Canne,  34  Cal.  App.  768,  169  Pac.  395. 

60.  The  parties  must  print  in  their  briefs 
such  portions  of  the  record  as  they  desire 
to  call  to  the  attention  of  the  court,  under 
the  requirements  of  the  above  section. — Sea 
V.  Lorden,  87  Cal.  App.  444,  174  Pac.  85. 

61.  Same  — -  Same  —  Role  as  to  prlntlnir 
record. — In  an  appeal  taken  under  the  al- 
ternative method  as  indicated  by  the  pre- 
ceding parag'raph,  it  is  Impossible  to  lay 
down  any  rule  as  to  Just  what  must  be 
printed  in  the  brief  for  the  reason  that  it 
depends  upon  the  circumstances  of  each 
case;  and  It  is  not  In  every  case  in  which 
It  is  claimed  that  the  evidence  is  insuffl- 
clent  to  support  the  findings,  or  is  irrelevant 
to  the  issues,  that  it  is  necessary  to  print 
the  entire  complaint  and  answer,  because 
In  many  cases  only  a  sing-le  allegation  is 
Involved  in  the  appeal.— -California  Sav.  & 
Commercial  Bank  v.  Canne,  34  Cal.  App. 
768.  169  Pac.  396. 

€2.  Same — Snlllclency  of— >Scope  of  re- 
view,— An  appeal  taken  under  the  alterna- 
tive method,  in  which  neither  party  prints 
In  his  brief  such  portions  of  the  record  as 
he  desires  to  call  to  the  attention  of  the 
appellate  court  for  the  reason  that  the  par- 
ties having  omitted  to  comply  with  the  di- 
rections of  the  above  section  in  that  regard 
no  duty  is  imposed  upon  the  court  to  exam- 
ine the  typewritten  transcript. — Helper  v. 
Wright,  35  Cal.  App.  567,  following  the  doc- 
trine in  Marcucci  v.  Vonwinckel,  164  Cal. 
693,  130  Pac.  430;  Miller  v.  Oliver,  174  Cal. 
407,  163  Pac.  357;  Wills  x.  Woolner,  21  Cal. 
App.  528,  132  Pac.  283;  Pasadena  Realty  Co. 
v.  Clune,  34  Cal.  App.  83,  166  Pac.  1025; 
McKlnnell  v.  Hansen,  34  Cal.  App.  76,  167 
Pac.  887;  Cunnison  v.  Miller,  34  Cal.  App. 
267,  167  Pac.  890. 

68.  TrananlMilon  of  record  on  appeal— 
CoBstmctioB  of  section.  —  The  dispensing 
with  the  printing  of  the  record  on  appeal 
applies  only  where  the  appellant  has  availed 
himself  of  the  method  of  appeal  provided 
by  the  two  preceding  sections. — Harpold  v. 
Slocum.  168  Cal.  364,  143  Pac.  609. 

64.  Where  the  appellant  has  not  complied 
with  these  provisions  the  appellate  court 
is  not  required  to  make  more  than  a  cur- 
sory examination  of  the  tpyewritten  record 
on  file.  "Indeed,  we  would  be  fully  Justified, 
under  the  provision  above  quoted,  in  re- 
fusing to  examine  it  at  all." — O'Rourke  v. 
Kkellenger,  169  Cal.  270,  146  Pac.  633. 

66.  The  suflBciency  of  the  evidence  to  sup- 
port a  particular  point  raised  will  not  be 
considered  on  appeal  unless  the  evidence 
therein  is  printed  In  the  brief. — Town  of 
St.  Helena  v.  Merriam,  171  Cal.  135.  152  Pac. 
299. 

C6.  If  a  party  to  an  action  expects  to 
tnke  his  appeal  under  the  alternative 
method  and  have  his  record  prepared  ac- 
cording to  the  procedure  affecting  that 
method,  then  he  must  see  to  it  that  the 
official  phonographic  reporter  is  present  at 


the  trial,  in  order  that  a  transcript  of  the 
evidence  and  proceedings  may  be  furnished 
by  the  one  officer  whose  duty  it  is  to  pre- 
pare It.— Bush  V.  Allen,  172  Cal.  102,  155  Pac. 
456. 

67.  Upon  an  appeal  taken  from  a  judg- 
ment under  the  alternative  method,  only 
the  judgment-roll  can  be  considered,  where 
the  transcript  as  to  other  matters  is  au- 
thenticated by  the  clerk  alone.-^Bush  v. 
Allen,  172  Cal.  102,  156  Pac,  456. 

68.  No  duty  devolves  on  the  court  to 
search  the  record  for  evidence  to  support 
the  finding  where  the  respondent  neither 
appeared  nor  presented  any  brief  at  the 
hearing  on  appeal. — MuUia  v.  Ye  Planry 
Building  Co.,  32  Cal.  App.  6,   161   Pac.   1008. 

00.  TypewriticB  traniicript  —  Fallnrc  to 
print  parfa  of  record  in  brief— .Alllrmancc  of 
Jadffment. — On  an  appeal  from  a  Judgment 
under  the  new'  and  alternative  method, 
where  the  transcript  of  the  record  is  pre- 
sented in  typwritlng  as  provided  in  section 
953a,  ante,  the  failure  of  the  appellant  to 
print  in  his  briefs  such  portions  of  the  rec- 
ord as  he  desires  to  call  to  the  attention  of 
the  court  justifies  an  affirmance  of  the  judg- 
ment without  further  consideration  by  the 
appellate  court. — Miller  v.  Oliver,  174  Cal. 
404,  163  Pac.  357. 

70.  Same  —  Not  reviewable.  —  Appellate 
courts  will  not  look  to  the  typewritten  tran- 
script, filed  under  the  alternative  method 
of  appeal,  for  the  purpose  of  determining 
whether  grounds  exist  for  the  reversal  of 
the  judgment  appealed  from,  where  attor- 
neys fail  to  comply  with  the  requirements 
of  the  above  rule. — Sea  v.  Lorden,  37  Cal. 
App.  444,  174  Pac.  85,  following  Barker  Bros. 
v.  Joos,  36  Cal.  App.  311,  171^  Pac.  1085. 

71.  Same  —  Scope  of  review  —  Preaomp- 
tion. — In  a  case  where  the  only  record  on 
appeal  from  a  judgment  consists  of  a  type- 
written transcript,  an  appellate  court  need 
not  go  further  than  to  those  portions  of  the 
record  which  have  been  printed  in  the  briefs 
under  the  requirements  of  the  above  sec- 
tion, since  it  is  presumed  that  by  their 
briefs  counsel  have  submitted  all  portions 
of  the  record  which  they  desire  to  call  to 
the  attention  of  the  court. — Rattray  v. 
Wickersheim  Implement  Co.,  36  Cal.  App. 
253,  171  Pac.  964;  Blochman  Commercial  & 
Sav.  Bank  v.  Ketcham,  36  Cal.  App.  284,  171 
Pac.  1084. 

72.  On  an  appeal  from  an  order  setting 
aside  an  order  which  opened  a  default,  in 
which  a  typewritten  transcript  on  appeal 
only  has  been  filed,  it  will  be  presumed  by 
the  appellate  court  that  the  appellants  have 
printed  in  their  briefs  such  portions  of  the 
record  as  they  desire  to  call  to  the  atten- 
tion of  the  court  and  the  court  will  confine 
its  statement  of  facts  to  the  matters  thus 
brought  to  its  attention. — Perkins  v.  Edin- 
burg,  36  Cal.  App.  116,  171  Pac.  971. 

73.  On  such  an  appeal  as  is  indicated  in  the 
preceding  paragraph,  where  the  record  does 
not  show  the  facts,  the  court  will  presume 
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that  they  supported  the  rullngr  of  the  trial 
court,  since  they  may  have  been  In  dispute, 
or  entirely  favorable  to  the  plaintiff. — Per- 
kins V.  Edinburs,  36  Cal.  App.  116,  171  Pac. 
971. 


74.  Same  —  Same  —  Brief  a  referring  to 
traaaerlpt  only* — In  a  case  in  which  an  ap- 
peal is  taken  under  the  new  and  alternative 
method,  and  no  portions  of  the  record  are 
printed  In  appellant's  brief  as  required  by 


the  provisions  of  the  above  section,  but 
references  are  made  to  the  paffes  of  the 
typewritten  transcript  only,  the  appellate 
court  will  not  look  to  the  typewritten  tran- 
script for  the  purpose  of  determining 
whether  grounds  exist  for  the  reversal  of 
the  Judsrment  appealed  from. — Barker  Bros, 
v.  Joos,  86  Cal.  App.  311,  171  Pac.  1015,  re- 
ferring to  the  numerous  cases  which  had 
therefore  been  decided  upon  the  point. 


§  954    WHEN  APPEAL  MAY  BE  DISMISSED.     WHEN  NOT.     If  the 

appellant  fails  to  furnish  the  requisite  papers,  the  appeal  may  be  dismissed; 
but  no  appeal  can  be  dismissed  for  insufKcieni'y  of  the  undertaking,  if  a  good 
and  sufficient  undertaking,  approved  by  a  justice  of  the  supreme  court  be  filed 
in  the  supreme  court,  or  (where  the  appeal  is  pending  before  a  district  court  of 
appeal  either  by  direct  appeal  thereto  or  by  transfer  thereto  by  the  supreme 
court)  if  a  good  and  sufficient  undertaking,  approved  by  a  justice  of  said  dis- 
trict court  of  appeal,  be  filed  in  said  district  court,  before  the  hearing  upon 
motion  to  dismiss  the  appeal. 

[New  bond  ordered  whea]  "^lien  it  is  made  to  appear  to  the  satisfaction  of 
the  court  or  a  judge  thereof,  from  which  the  appeal  was  taken,  that  a  surety  or 
sureties  upon  an  appeal  bond  from  any  cause  has  or  have  become  insufficient, 
and  the  bond  or  undertaking  inadequate  as  security  for  the  payment  of  the 
judgment  appealed  from,  or  that  the  bond  has  been  lost  or  destroyed,  the  last- 
named  court,  or  a  judge  thereof,  may  order  ihe  giving  of  a  new  bond  vrith 
sufficient  sureties,  as  a  condition  to  the  maintenance  of  the  appeal.  The  said 
bond  or  undertaking  shall  be  approved  by  the  last-named  court,  or  a  judge 
thereof ;  and  in  case  said  securitien  fail  to  justify  before  said  last-named  court, 
or  a  judge  thereof,  or  fail  to  comply  with  the  order  to  appear  and  justify, 
execution  may  issue  upon  the  judgment  as  if  no  undertaking  to  stay  execution 
had  been  given. 

History:  Enacted  March  11,  1872,  founded  upon  8  346  Practice  Act 
as  amended  1864  (Stats.  1854,  p.  84) ;  amendment  approved  March  16, 
1895,  Stats,  and  Amdts.  1896,  p.  69;  June  14,  1906,  Stats,  and  Amdts. 
1906,  p.  62;  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  679,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  472. 


DISMISSAL  OF  APPEAL. 
1-3.  Appeal  dismissed,  when. 
4,5.  Appeal  not  dismissed,  when. 

6.  Construction  of  section — Implies  there 

may  be  undertaking  which  is  insuffi- 
cient. 

7.  Same  —  Notice    of   insufficiency — Con- 

strued with  rules  of  .supreme  court. 

8.  Same — Provision   for  new  bond  when 

old  becomes  insufficient. 

9- 12.  Same — Undertaking  not  merely  insuffi- 
cient, but  invalid. 

13.  Same — ^Waiver  of  right. 

14.  Inadvertent   omission    from   the   tran- 

script of  part  of  judgment-roll. 

15.  Lack  of  bill  of  exceptions. 

16.  Motion  to  affirm  judgment — Ground  of. 
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17.  Motion  to  dismiss  —  Error  in  settling 
statement. 

18-  20.  Same — Examination  of  record  required. 

21,22.  Same — Orounds  of  motion — Statement 
of. 

23.  Same — Same — ^Attorney  not  of  record. 

24.  Same — Same — Disobedience   of    appel- 

lant to  order  of  lower  court. 

25.  Same — Same — ^Frivolousness  of  appeal. 

26.  Same — Same — Jurisdiction. 

27.  Sanae — Same — Premature  service  of  no- 

tice of  intention  to  move   for  new 
trial. 

28,  29.  Same  —  Same  —  Proceedings    prior   to 
order  appealed  from. 

30.  Same — Same — Proper  parties  to  motion 

for  new  trial. 

31.  Same — Same — Want  of  sufficient  under- 
taking. 


u 


cenoH 
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n-35. 

3S. 
97. 
38. 


of  mppeal  ema  not  be 


—  Bin  of  exceptions  will 
be  kxAed  into. 


—  New  thMl  affinned  —  Appeal 
jndgmeiit  dismiaBed. 

of  motioii  to  diwniaw  ap- 


40.  Same  —  Antboriaedy  wben  —  DefeetiTo 


41,42. 
43. 


44. 

45. 
46,47. 

48. 

49,50. 
61-53. 

54. 

55-60. 

61. 
62. 


Same — Failaie  of  soretiea  to  justify. 

Same — Failure  of  undertakiiig  to  pro- 
vide for  payment  of  damages  and 
eoets  in  ease  of  disnussaL 

Same— Mistake  in  giving  title  of  ease 
in  nndertaking. 

Same — Negleet  of  sureties  to  sign  un- 
dertaking at  enstomary  pUee. 

Same — Failoie  to  file  good  and  soffi- 
eient  undertaking  within  time  al- 
lowed by  this  seetion. 

Same — Insuffieieney  of  new  undertak- 
ing. 

Same — Justification  on  new  bond. 

Same  —  Where  no  undertaking  has 
reaOy  been  filed. 

Same — Same — Premature  filing. 

Same — Same  —  Single  undertaking  on 
several  appeals. 

Notice  of  motion  to  dismiss  appeal — 
Sufficiency  of. 

Same — Clerical  error  in  notice  of  mo- 
tion. 


8ee,  ante,  I  936  and  note. 

L  Appeal  41aBiUHw4,  wheaw— An  appeal 
from  an  order  sustaining  a  demurrer  to  a 
complaint  without  leave  to  amend  must  be 
dismissed,  where  the  record  does  not  show 
that  any  judgment  was  entered  and  does 
not  contain  any  other  notice  of  appeal, 
■ince  an  order  sustaining  or  overruling  a 
demurrer  Is  not  an  appealable  order.^ 
Rickert  v.  Zoeger,  169  CaL  399,  146  Pao. 
tl4. 

2.  An  appeal  from  a  Judgment  must  be 
dlamissed  where  no  bill  of  exceptions  or 
other  record  on  appeal  has  been  filed  or 
presented  within  time,  or  request  made  to 
the  clerk  to  certify  to  a  correct  or  any 
transcript  of  the  record  of  the  case,  or  any 
transcript  or  record,  of  the  case  filed  In  the 
sppellate  court. — ^Brlles  v.  Paulson,  28  Cal. 
App.  461,  151  Pac.  942. 

S.  Where  more  than  forty  days  have 
•lapsed  since  an  appeal  has  been  perfected, 
tad  no  transcript  has  been  filed  or  exten- 
sion of  time  given,  the  appeal  will  be  dis- 
missed on  motion  of  the  respondents. — 
Palmer  v.  Woodruff,  80  Cal.  App.  261,  167 
Pac  1187. 

<  Appeal  mat  dlamljwed,  wkea. — An  ap- 
peal from  an  order  denying  a  new  trial  In 
•nch  an  action  will  not  be  dismissed  for 
failure  to  serve  the  notice  of  appeal  upon 
e  C.  P.— 141 


the  co'defendanta  of  the  appellants.— 
Fearoa  v.  Fodera,  169  CaL  STe.  Ana.  Caa» 
1916D,  Sll.  148  Pac  Iff. 

fi.  An  appeal  taken  by  the  atata  from  a 
Judgment  rendered  against  It  will  not  be 
dlamissed  for  Its  failure  to  file  Ita  points 
and  anthorlties  within  the  time  prescritMd 
by  Rule  H.  subdivision  4.  of  the  supreme 
court,  where  the  appellant  was  ready  to  file 
Its  opening  brief  at  the  time  of  the  hearlnip 
of  the  motion  to  dismiss  the  appeal,  and 
at  such  time  made  a  sufllclent  showing  of 
excuse  for  Its  default. — ^Sfono  County  Irr. 
Co.  V.  State.  31  CaL  App.  T19.  161  Pac.  64L 

•f 


may   »•  WBdertalEta«   vrkick    la   larafllrieat, 

and  that  this  insufllclency  may  be  remedied 
by  new  nndertaking,  for  when  original  un- 
dertaking Is  Itself  sufficient,  there  is  no 
room  for  application  of  section. — Bay  City 
B.  &  !«.  Assoc  V.  Broad.  188  Cal.  670,  671. 
61  Pac  868. 


7.    Saaia  —  If otlee  at  tesafllcleaey  ^  Cam* 
■txwcd  vrltk  iwlcs  mt  aspivsi*  coait  to  re- 

quire  dismissal  of  appeal  for  failure  to  fur- 
nish requisite  ikapers  only  when  appellant 
falls  to  file  such  additional  record  after 
notified  of  neceasary  papers  by  suggestion 
of  diminution  of  record,  and  hence  appeal 
will  not  be  dismissed  for  failure  to  include 
notice  of  appeal  In  transcript  until  sugges- 
tion of  diminution  of  record  has  been  made. 
— Woodslde  v.  Hewel.  107  CaL  141.  148,  40 
Pac  108. 


8.  Same— Provtaiaa  far  aevr  keud  vrkea 
aid  beconaea  laraflleleBt*  as  condition  for 
maintenance  of  appeal,  construed  to  mean 
merely  that  in  absence  of  giving  of  new 
stay-bond,  execution  may  Issue  on  Jads~ 
ment,  and  not  that  appeal  must  be  dis- 
missed where  appellants  had  perfected 
their  appeal  by  giving  ordinary  appeal- 
bond. — ^Mersf elder  v.  Spring,  186  Cal.  619, 
620.  69  Pac.  261. 


9.  Same  ^  tJadertaklas  mot  aiarely  la* 
■allieieBt,  bat  Invalids — Where  the  under- 
taking is  not  merely  insuflldent  but  in- 
valid for  any  purpose  the  objection  thereto 
can  not  be  obviated  by  filing  a  new  one 
under  this  section. — ^Thelsen  v.  Matthal, 
166  Cal.  249,  189  Pac.  747. 

10.  It  is  true  that  this  section  speclfl* 
cally  refers  to  appeals  to  the  supreme  court 
and  to  ^  district  court  of  appeals,  but  the 
supreme  court.  In  considering  appeals  from 
the  Justices*  court,  has  approved  the  same 
practice  as  that  expressly  authorised  in 
this  section. — Cohen  v.  Connick,  86  CaL  App. 
491,  147  Pac.  479. 

11.  Causes  should  be  permitted  to  be 
heard  on  their  merits,  where,  in  so  ruling, 
positive  violence  Is  not  done  to  any  rule  of 
procedure  and  practice,  notwithstanding 
formal  defects  in  giving  the  undertaking 
or  otherwise  perfecting  the  appeaL^-Cohen 
V.  Connick,  26  CaL  App.  491,  147  Pac.  479. 

18.  This  section  refers  to  appeals  to  the 
supreme   or  district   courts  of   appeal   and 
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Is  not  applicable  to  appeals  from  Justices* 
courts.  An  undertaking  on  appeal  from  a 
JudfiTRient  rendered  In  the  Justices'  court  of 
San  Bernardino  township,  county  of  San 
Bernardino,  which  refers  to  the  judgment 
as  one  rendered  by  the  Justices'  court  of 
Los  Angeles  township,  county  of  Los  An- 
geles, and  to  the  appeal  as  being  to  the 
superior  court  of  the  county  of  Los  Angeles, 
is  wholly  insufficient  to  identify  the  appeal, 
and  it  is  error  to  permit  the  amendment 
of  such  undertaking  by  substituting  the 
proper  township  and  county. — Browneil  v. 
Superior  Court,  82  Cal.  App.  227,  162  Pac. 
419. 

1&  Same — l^alver  of  rlirlit. — Right  to 
move  for  dismissal  of  appeal  is  not  waived 
by  stipulating  to  correctness  of  bill  of  ex- 
ceptions or  transcript  on  appeal. — County  of 
San  Bernardino  v.  Riverside  Co.,  135  Cal. 
618,  620,  67  Pac.  1047. 

14.  Inadverteat  onUsulon  froai  the  tmn- 
iiertpt  of  part  of  Jadsment-roU  is  not  ground 
for  dismissal  of  appeal,  since  if  omission  is 
deemed  material  respondent  may  have  de- 
fect remedied  by  suggestion  of  diminution 
of  record. — Paige  v.  Roeding,  89  Cal.  69,  26 
Pac.  787. 

15.  Lack  of  bill  of  exceptions,  embody- 
ing and  authenticating  proceedings  in  su- 
perior court,  is  not  ground  for  dismissal  of 
appeal. — Randall  v.  Duff,  105  Cal.  271,  272, 
88  Pac.  739. 

15.     Motion    to    alllrni    Jad^ment— -Ground 

of. — ^Lack  of  bill  of  exceptions  embodying 
and  authenticating  proceedings  of  court 
below  is  not  ground  for  motion  to  affirm 
Judgment,  but  will  cause  affirmance  when 
appeal  comes  on  to  be  heard  on  merits,  such 
motion  being  in  effect  only  motion  to  ad- 
vance cause  on  docket. — Randall  v.  Duff, 
106  Cal.  271.  272,  28  Pac.  789. 

17.  Motion  to  dlMmluh— Error  In  mettUng 
statement  on  motion  for  new  trial  can  not 
be  reviewed  on  motion  to  dismiss  appeal. — 
Estate  of  Scott,  124  Cal.  671,  673,  57  Pac. 
654. 

18.  Same  —  SSxamlnatlon  of  record  re- 
quired.— Determination  as  to  whether  mo- 
tion was  authorized  in  court  below  requires 
reference  to  record,  and  hence  will  not  be 
considered  on  motion  to  dismiss  appeal  on 
such  ground. — Estate  of  Kasson,  185  Cal.  1, 
2,  66  Pac.  871. 

19  Whether  grounds  relied  on  on  appeal 
from  order  refusing  to  vacate  Judgment 
would  have  been  appealable  on  appeal  from 
Judgment  involves  examination  of  record, 
and  for  that  reason  will  not  be  considered 
on  motion  to  dismiss  appeal. — Hlbernia  Sav. 
&  L.  Soc.  v.  Cochran,  6  Cal.  Unrep.  821,  66 
Pac.  732. 

20.  Motion  to  di.smisa  appeal  which  in- 
volves examination  of  entire  record,  and  in- 
cidentally consideration  of  merits  of  ap- 
peal, will  be  continued  until  hearing  on 
fyieritR — ^T^eonis  v.  Leffingwell,  6  Cal.  Un- 
rep. 219,  56  Pac.  897. 


21.  Same  •»>  Grounds  of  motion  —  State- 
ment of. — Good  practice  requires  that 
grounds  for  dismissal  of  appeal  should  be 
embodied  in  notice  of  motion. — Newman  v. 
Maldonado.  8  Cal.  Unrep.  540,  80  Pac.  833, 
835. 

22.  Failure  to  give  undertaking  on  ap- 
peal, which  was  not  made  one  of  grounds 
of  motion  for  dismissal  of  appeal,  will  not 
be  considered. — Pignaz  v.  Burnett,  119  Cal. 
15?,  164,  51  Pac.  48. 

23.  Same— Same-— Attorney  not  of  record. 

— Appeal  will  not  be  dismissed  because  ap- 
pellant's attorney  is  not  attorney  of  record 
in  case,  but  member  of  firm  of  attorneys 
who  appeared  in  court  below  as  attorneys 
of  record. — Woodmen  of  World  v.  Rutledge. 
133  Cal.  640,  641.  66  Pac.  1105. 


24.  Same— Same— DIsobedlenee  of  appel- 
lant to  order  of  lower  conrt*  requiring  him 
to  bring  child  into  state,  custody  of  which 
had  been  aWarded  to  respondent  in  decree 
of  divorce,  is  not  ground  for  dismissing  his 
appeal  from  Judgment  and  order  denying 
motion  for  new  trial. — ^Vosburg  v.  Vos- 
burg,  131  Cal.  628.  629,  63  Pac.  1009. 

25.  Same— >  Same  — FrlToloosness  of  ap- 
peal.— Appeal  will  not  be  dismissed  on 
ground  that  it  is  frivolous,  or  taken  merely 
for  delay. — Nevills  v.  Shortridge,  129  Cal. 
675,  577,  62  Pac.  120. 

20,  Same  —  Same  —  Jvrlsdletlon^ — ^Appeal 
will  be  dismissed  by  court,  of  its  own  mo- 
tion, when  it  has  no  Jurisdiction  of  appeal, 
whenever  its  attention  is  called  thereto. — 
Pedlar  v.  Stroud,  116  Cal.  461,  462,  48  Pa«. 
371. 


27.     Same^Same— Premntnre    service    of 
notice  of  Intention  to  move  for  nevr  trial,  or 

failure  to  serve  such  notice  at  all.  does  not 
constitute  reason  for  dismissal  of  appeal  on 
ground  that  court  has  no  Jurisdiction  to 
hear  it. — Estate  of  Ryer,  110  Cal.  556,  42 
Pac.  1082. 

2S.  Same  —  Same  —  Proceedings  prior  to 
order  appealed  from. — ^Appeal  from  order 
denying  new  trial  will  not  be  dismissed  on 
ground  of  any  defect  in  proceedings  of  su- 
perior court  leading  up  to  order,  as  this 
would  involve  examination  of  action  by 
court  below  which  can  properly  be  had  only 
on  hearing  of  appeal. — Estate  of  Scott,  124 
Cal.  671,  673,  57  Pac.  654. 

29.  Matters  occurring  prior  to  order  ap- 
pealed from  can  not  be  considered  on  mo- 
tion to  dismiss  appeal. — Bell  v.  Staacke.  137 
Cal.  307.  308,  70  Pac.  171.  See  Heinlen  v. 
Heilbron,  94  Cal.  636,  30  Pac.  8;  Knowlton 
V.  McKenzie,  110  Cal.  183.  190.  42  Pac.  680; 
Barnhart  v.  Fulkerth,  92  Cal.  155,  28  Pac. 
221;  Centerville  &  K.  Irr.  D.  Co.  v.  Bachtold, 

109  Cal.    Ill,    41    Pac.    813;    Estate   of  Ryer. 

110  Cal.  556,  42  Pac.  1082;  Sutter  Co.  v.  Tis- 
dale,  128  Cal.  180,  60  Pac.  757. 

Sfk  Same— Same— Proper  parties  ts  mo- 
tion for  new  trial. — Whether  other  parties- 
should  have  been  made  parties  to  a  motioa 
for  new  trial  in  the  court  below  is  not  in- 
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Tolved  In  motion  to  dismiBS  appeal  from 
order  denyingr  such  motion. — Johnson  T. 
Pheniz  Ins.  Co.,  146  Cal.  671.  676,  80  Pac 
719.  See  Watson  v.  Sutro,  77  Cal.  609,  20 
Pac  88. 


51.  S—ie  Saie^Waat  of  awfllclent  «b- 
dertaklas  can  not  be  considered  on  motion 
to  dismlan  appeal  when  it  is  not  made 
ground'  of  such  motion. — Clarke  ▼.  Mohr, 
126  Cal.  640,  648,  68  Pac.  176. 

52.  Same— Merita  of  appeal  can  not  be 
ceasMered  on  motion  to  dismiss. — Swasey  v. 
Adair.  88  Cal.  186.  188,  88  Pac.  284. 

88.  Whether  appeal  is  without  merit  will 
not  be  considered  on  motion  to  dismiss. — 
Swasey  ▼.  Adair,  83  Cal.  136.  188.  23  Pac. 
284. 

34.  On  motion  to  dismiss  appeal,  ques- 
tion whether  decree  of  foreclosure  in  di- 
recting balance  of  money  received  from  sale 
of  mortfirased  premises  to  be  delivered  to 
assignee  In  Insolvency  of  mortgrageor  was 
valid  and  binding  until  reversed,  can  not  be 
considered. — ^Vincent  t.  Collins,  122  Cal. 
287.  391,  66  Pac.  129. 

35.  Want  of  merit  in  appeal  is  not 
ground  for  dismissing  it. — People  ex  rel. 
Fogg  V.  Perris  Irr.  Dist..  6  Cal.  Unrep.  849, 
S8  Pac.  907. 

3S.  Same— 4ame— Bill  of  exceptlona  will 
■ot  be  looked  Into  on  motion  to  dismiss  ap- 
peal for  purpose  of  determining  whether 
court  erred  in  its  ruling,  but  it  will  be  as- 
sumed that  exception  to  ruling  was  taken 
In  good  faith. — Melde  v.  Reynolds;  120  Cal. 
234.  238.  62  Pac.  491.  See  Randall  v.  Duff, 
104  Cal.  126.  87  Pac.  803. 

87.  Sane  ^  New  trial  afflnncd  ^  Appeal 
froM  Jodsvieat  dlamlsaed^ — Appeal  from 
Judgment  will  be  dismissed  where  appeal 
from  order  granting  new  trial  has  been 
affirmed,  effect  of  affirmance  of  order  being 
to  set  aside  Judgment — Blackburn  T.  Abila, 
4  Cal.  Unrep.  982,  39  Pac.  797. 

88.  SaBie-<^erTlee  of  motion  to  dismiss 
appeal  on  executrix  of  former  executor  is 
not  sufficient  to  bring  parties  before  court 
where  it  does  not  appear  that  such  execu- 
trix has  been  substituted  for  such  executor. 
— Chevassus  v.  Burr.  134  Cal.  434,  436,  66 
P&c.  568. 

As  to  dismtoaal  of  appeal  when  taken  be- 
tere  entry  of  Jadipnent,  see,  ante.  9  939  and 
note. 

Aa  to  dismissal  of  appeal  for  failure  to 
lie  nndertaklns,  see,  ante.  9  940  and  note. 

As  to  dismissal  of  appeal  for  failure  to 
take  appeal  In  time,  see,  ante,  9  939  and 
note. 

39.  Ifew  nndertaklns— In  ireneral. — Ap- 
peal will  not  be  dismissed  because  of  in- 
BUfllciency  of  undertaking,  where  new  un- 
dertaking is  filed  in  supreme  court  and 
approved  by  chief  justice  of  such  court. — 
Moyle  V.  Landers,  78  Cal.  99,  107,  12  Am.  St. 
Rep.  22.  20  Pac.  241. 

40.  Same  •—  Anthorlaed*  when  Defeetlvc 
•■isTit. — Objection  that   affidavit  attached 


to  undertaking  is  defective  in  that  It  does 
not  state  that  sureties  were  residents,  or 
householders,  or  freeholders  within  state, 
can  be  remedied  by  new  undertaking  in  due 
form,  approved  by  one  of  Justices  of  su- 
preme court,  and  hence  appeal  will  not  be 
dismissed  where  this  is  done. — Schacht  v. 
Odell,  62  CaL  447,  449. 


41.  Same-^B*alI«re  of  sureties  to  Justify. 

— ^Undertaking  to  stay  execution  may  ba 
filed  in  supreme  court  after  appeal  has 
been  taken  by  reason  of  failure  of  sureties 
on  former  undertaking  to  Justify. — Tomp- 
kins V.  Montgomery,  116  Cal.  120,  123,  47 
Pac.  1006;  McClatchy  v.  Sperry,  6  Cal.  Un- 
rep. 346,  68  Pac.  629;  Nonpareil  M.  Co.  v. 
McCartney.  143  Cal.  1.  3,  76  Pac.  663. 

42.  But  such  permission  will  not  be 
granted  without  any  showing  excusing  such 
failure. — Williams  v.  Borgwardt,  116  Cal. 
617,  618,  47  Pac.  694. 

43.  Same  — Fallnre  of  vndertaklns  to 
provide  for  payment  of  damages  and  eosta 
in  case  of  dismissal  at  appeal,  in  addition 
to  providing  that  appellant  will  pay  all 
damages  and  costs  which  may  be  awarded 
against  him  on  appeal,  is  case  of  insuffi- 
ciency which  may  be  remedied  by  filing  an- 
other undertaking. — Jarman  v.  Rea,  129  Cal. 
167,  169.  61  Pac.  790. 

44.  Same — Mistake  In  slvlns  title  of  ease 
In  vndertakiniT. — Where  undertaking  on  ap- 
peal names  court  and  department  thereof, 
gives  number  of  case,  and  accurately  de- 
scribes Judgment  and  order  denying  motion 
for  new  trial,  mistake  in  giving  title  of 
case  is  within  this  section,  and  new  under- 
taking approved  by  Justice  of  supreme 
court  is  authorized. — Butler  v.  Ashworth, 
100  Cal.  884.  336.  84  Pac.  780. 

45.  Same— Neglect  of  sureties  to  sl^a 
nndertaklniT  at   enstomary   plaee,   by    mere 

oversight,  renders  undertaking  merely  in- 
sufficient, and  hence  new  undertaking  on 
appeal  may  be  filed,  and  motion  to  dismiss 
appeal  denied. — ^Bay  City  B.  &  L*.  Assoc,  v. 
Broad.  128  Cal.  670,  671.  61  Pac.  368. 

46.  Same  — Failure  to  flie  sood  and 
snfUcient  undertaklnir  within  time  allowed 
by  this  section,  and  have  indorsed  thereon 
approval  of  Justice  of  appellate  court.  In 
place  of  Insufficient  and  irregular  under- 
taking, renders  the  appeal  ineffectual,  and 
appeal  will  be  dismissed. — Wood  v.  Pendola, 
77  Cal.  82,  83,  19  Pac.  188;  I^uncan  v.  Times- 
Mirror  Co.,  109  Cal.  602,  603,  42  Pac.  147; 
Jarman  v.  Rea,  129  Cal.  167,  168,  169,  61 
Pac.  790;  Zane  v.  De  Onativla,  136  Cal.  440. 
442.  67  Pac.  686.  See  Estate  of  Wells,  148 
Cal.  669,  84  Pac.  87. 

47.  And  court  has  no  power  to  allow  new 
undertaking  to  be  filed  after  hearing  on 
such  motion. — Duncan  v.  Times-Mirror  Co., 
109  Cal.  602.  603,  606,  42  Pac.  147;  Zane  v. 
De  Onativla,  136  Cal.  440,  442.  67   Pac.   686. 

4Si.  Same— Insuflleleney  of  new  under- 
taking — Where  new  undertaking  omits  to 
nrovide  for  payment  of  damages  and  costs 
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un  diamissal  of  appeal,  it  will  not  prevent 
dismissal  of  appeal  because  of  Insufliciency 
of  orig:inal  undertaking-  to  make  such  pro- 
Tision. — Estate  of  Fay.  126  Cal.  467,  468,  68 
Pac.  986. 

49.     Same  —  JastiflcatloB  on   new   bond. — 

Amendment  of  this  section  by  Stats.  1896, 
p.  69,  contemplates:  First,  That  perfect 
bond  had  been  prepared  and  filed  in  first 
instance,  and  that  imperfections  thereto 
subsequently  arose.  Second.  It  contemplates 
appeals  from  money  Judgments.  Third.  It 
erivQs  court  and  Judge  authority  only  to 
order  new  bond,  and  it  in  no  way  provides 
for  further  or  second  Justification  of  sure- 
ties on  their  orifirinal  bond,  and  hence  or- 
der of  court  requiringr  sureties  on  bond, 
who  had  Justified  before  county  clerk,  to 
appear  and  Justify  before  Judge,  was  im- 
proper.— Boyer  v.  Superior  Court,  110  Cal, 
401,  403,  42  Pac.  892. 

60.  Under  provision  that  no  appeal  shall 
be  dismissed  for  insufficiency  of  under- 
taking, provided  good  and  sufficient  under- 
taking, approved  by  Justice  of  supreme 
court,  be  filed  before  hearing  on  motion  to 
dismiss,  approval  of  undertaking  by  Justice 
amounts  only  to  determination  that  under- 
taking is  such  in  form  and  substance  as 
statute  requires,  and  does  not  dispense  with 
necessity  of  Justification  of  sureties. — Ste- 
venson V.  Steinberg.  32  Cal.  373.  374. 

51.  Same —>  Where  no  undertaking  haa 
really  been  filed  filing  of  new  undertaking 
on  appeal  is  unauthorised. — Estate  of  Hey- 
denfeldt.  119  Cal.  346,  348.  349.  61  Pac.  648. 
See  Duffy  v.  Qreenebaum,  72  Cal.  167.  160.  12 
Pac.  74,  13  Pac.  823;  Schurtz  v.  Romer,  81 
Cal.  244.  246.  22  Pac.  667;  McCormick  v.  Bel- 
vin,  96  Cal.  182,  183.  31  Pac.  16. 

62.  And  this  even  though  there  was  an 
undertaking  for  stay  of  execution. — Duffy 
v.  Greenebaum,  72  Cal.  167,  160,  12  Pac.  74, 
13  Pac.  323.  See  Biagi  v.  Howes,  63  CaL 
384. 

63.  Sect'ion  contemplates  that  though  un- 
dertaking has  been  filed  it  may  be  of  such 
character  or  in  such  form  as  not  to  fully 
indemnify  respondent  against  costs  and 
damages  which  he  may  sustain  by  reason  of 
appeal.  The  phrase  "insuflficlency  of  under- 
taking" indicates  distinction  between  un- 
dertaking which  does  not  fully  comply  with 
terms  of  section  941.  ante,  and  entire  ab- 
sence of  undertaking,  and  undertaking  may 
be  filed  which  is  so  defective  as  not  to  con- 
stitute any  obligation  on  sureties  therein, 
and  which  is  in  reality  no  undertaking  at 
all.  In  such  case,  there  is  more  than  mere 
insufficiency,  and  this  section  does  not  ap- 
ply.— Jarman  v.  Rea.  129  CaL  167.  168,  169. 
61  Pac.  790. 

Aa  to  fallnre  of  unretlca  to  Justify  aa 
irroand  for  diamlMal  of  app«alf  see.  ante, 
9  948  and  note. 

As  to  new  stay-bond  In  appellate  court 
^vhen  sureties  become*  InsulBelent,  see, 
ante,  S  942  and  note. 


Aa   to   waiver  of   Insvlllcleney   of  nadou 
taklns,  see,  ante.  I  941  and  note. 


64.     Same  ^  Same  ^  Preatatnre      flllng. — 

Where  undertaking  was  signed  by  sureties 
before  making  of  order  denying  motion  for 
new  trial,  no  consideration  existed  for  such 
undertaking,  and  hence  there  was  more 
than  deficiency  in  such  undertaking,  and 
new  undertaking  can  not  be  filed  on  Appeal. 
— Stackpole  v.  Hermann.  126  Cal.  466.  466. 
68  Pac.  935. 


SS.  Same— -Same-^lnvlo  undertaking  oa 
several  appeals. — On  motion  to  dismiss  ap- 
peal for  want  of  undertaking,  where  there 
is  single  undertaking  for  three  appeals, 
fact  that  only  one  of  orders  appealed  from 
was  appealable  will  not  be  considered  so 
as  to  render  undertaking  an  undertaking 
on  appealable  order  only. — Estate  of  Hey- 
denfeldt,  119  Cal.  346,  348,  349,  61  Pac.  543. 

66.  Single  undertaking  from  three  or- 
ders, each  of  which  is  independently  appeal- 
able, and  another  which  can  not  be  re- 
viewed on  appeal  from  others,  amounts  to 
no  undertaking,  and  new  undertaking  on 
appeal  can  not  be  filed. — Wadleigh  v. 
Phelps.  148  Cal.  186.  81  Pac.  418.  420. 

67.  Construed  to  be  limited  to  cases  of 
defective  undertaking.  Where  undertaking 
on  appeal  from  Judgment,  and  from  order 
denying  new  trial,  refers  only  to  appeal 
from  Judgment,  it  does  not  constitute  un- 
dertaking on  appeal  from  order  denying 
new  trial,  and  hence  this  section  does  not 
authorise-  filing  of  new  undertaking. — Pa- 
cific Pav.  Co.  V.  Bolton.  89  Cal.  164.  165.  26 
Pac.  660. 

68.  Construed  not  to  authorise  under- 
taking to  be  filed  when  on  appeal  from  two 
orders,  only  undertaking  filed  recited  only 
one  appeal  without  distinguishing  which 
of  two  appeals  was  referred  to — it,  being 
ao  ambiguous,  must  be  regarded  as  if  none 
had  been  filed. — Home  &  L.  Assoc,  v.  Wll- 
kins,  71  Cal.  626,  12  Pac.  799. 

69.  Where  on  appeal  from  order  dissolv- 
ing injunction,  and  from  Judgment,  but  one 
undertaking  was  filed,  which  recited  tak- 
ing of  both  appeals,  and  provided  that  ap- 
pellant would  pay  all  damages  and  costs  on 
appeals,  or  either  of  them,  not  exceeding 
six  hundred  dollars.  It  is  sufficient  to  Jus- 
tify court  in  permitting  new  undertaking 
to  be  filed  and  refusing  dismissal  of  appeal 
from  order  dissolving  injunction  on  ground 
that  no  undertaking  was  filed. — Spreckels 
V.  Spreckels.  114  Cal.  60.  61.  45  Pac.  1022. 

60.  Undertaking  on  appeal  from  order 
denying  new  trial  filed  In  appellate  court  is 
ineffectual  where  no  undertaking  on  such 
appeal  had  been  filed  in  lower  court,  though 
undertaking  on  appeal  from  Judgment  had 
been  filed,  but  which  contained  no  refer- 
ence to  appeal  from  order  denying  motion 
for  new  triaL — Schurtz  v.  Romer.  81  Cal. 
244.  246.  22  Pac.  667. 

61.  Notlee  of  motion  to  dismiss  appeal— 
SuflleleneT'    oU — ^Motion    to    dismiss    appeal 
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where  two  appeals  have  been  taken  and  do 
not  depend  upon  same  considerations,  and 
there  is  nothing^  in  motion  to  Indicate  to 
which  appeal  motion  is  directed,  will  not 
be  considered. — De  la  Cuesta  v.  Calkins,  6 
Ga).  Unrep.  168,  41  Pac.  1098. 


•&  Same— Clerical  error  In  notice  of 
tlon  to  dismiss  appeal  will  not  invalidate 
It. — Pacific  Pav.  Co.  v.  Bolton,  89  Cal.  164, 
165,  26  Pac.  660. 


§  966.  EFFECT  OF  DISMISSAL.  The  dismissal  of  an  appeal  is  in  effect  an 
affirmance  of  the  judgment  or  order  appealed  from,  unless  the  dismissal  is 
expressly  made  without  prejudice  to  another  appeal. 

History:   Enacted  March  11,  1872. 

EFFECT  OF  DISMISSAL. 

1,2.  Dismissal — Affirms  judgment. 

3.  Same — Because  prematurely  taken. 

4.  Same — Because  there  was  nothing  to  ap- 

peal from. 

5.  Same  —  For    failure    to    file    transcript 

within  time. 

6.  Same  —  For  failure  to  furnish  requisite 

papers. 

7.  Same — For  technical  defect. 

8.  Same — For  want  of  prosecution. 

9.  Same — On  merits. 

Bee,  ante,  §  936  and  note. 

1.  Dlamlaaal— >Afllnna  Jvdsncnt  appealed 
from. — Barnhart  v.  Edwards,  128  Cal.  672, 
S76,  61  Pac.  176. 

2.  Dismissal  of  appeal  Is  affirmance  of 
Judgrmant  only  In  limited  sense.  If  Judfir- 
ment  is  void  on  its  face,  dismissal  of  ap- 
peal no  wise  cures  such  vital  defect;  at 
most  it  prevents  second  appeal,  and  re- 
lieves order  or  Judgrment  from  attack  for 
error  or  irregularity  which  could  be  taken 
advantage  of  on  appeal. — Sullivan  v.  Oasre, 
146  Cal.  769.  770,  79  Pac.  687. 

S.    Same  — -  Beemue     prematurely     tafcea, 

does  not  operate  as  affirmance  of  Judgrment. 
—Estate  of  Kennedy,  129  Cal.  884,  386,  62 
PSiC.  64. 


4.  Same— Becaoiie  there  waa  nothing  to 
appeal  from  will  not  preclude  another  ap- 
peal in  same  case,  when  record  shall  have 
been  made  up,  upon  which  appeal  can  be 
taken. — Estate  of  Rose,  80  Cal.  166.  171,  22 
Pac.  86. 

5.  Same  For  failure  to  flio  transcript 
wlthlB  time  prescribed,  which  did  not  pro- 
vide that  it  was  made  without  prejudice  to 
right  to  take  another  appeal,  was  affirm- 
ance of  Judgment,  and  hence  the  second  ap- 
peal will  be  dismissed. — Qaribaldi  v.  Oarr, 
97  Cal.  263,  32  Pac.  170. 

••  Same— For  tallure  to  fnrnliili  requisite 
papers,  not  expressly  made  without  preju- 
dice, amounts  to  affirmance  of  Judgrment, 
and  subsequent  appeal  will  be  dismissed. — 
Spinetti  V.  Brlgrnardello,  64  Cal.  621. 

7.  Same— For  technical  defect  in  notice 
of  appeal,  or  undertaking,  or  like,  will  not 
bar  second  appeal,  and  will  not  amount  to 
affirmance. — Karth  v.  Light,  16  Cal.  324.  326. 

8.  Same  For  ifrant  of  pronecntlon,  un- 
less it  be  made  "without  prejudice,"  or 
where  it  is  on  merits,  is  bar  to  another  ap- 
peal.— Estate  of  Rose,  80  Cal.  166,  171.  22 
Pac.  86.  See  Karth  v.  Light,  16  Cal.  324, 
826. 


1^.  Same— On  merit*  is  bar  to  second  ap- 
peal, since  it  amounts  to  affirmance  of  Judg- 
ment.— Karth  v.  Light.  16  Cat.  324,  326. 


§  966.    WHAT  MAT  BE  REVIEWED  ON  APPEAL  FROM  JTTDOBSENT. 

Upon  an  appeal  from  a  judgment  the  court  may  review  the  verdict  or  decision, 

and  any  intermediate  ruling,  proceeding,  order  or  decision  which  involves  the 

merits  or  necessarily  afifects  the  judgment,  or  which  substantially  affects  the 

rights  of  a  party.    The  court  may  also  on  such  appeal  review  any  order  on 

motion  for  a  new  trial.    The  provisions  of  this  section  do  not  authorize  the 

court  to  review  any  decision  or  order  from  which  an  appeal  might  have  been 

taken. 

History:  Enacted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  Amdts.  1875-6,  p.  92;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  174,  held  unconstitutional,  see  his- 
tory, 8  6  ante;  amendment  approved  May  3,  1915,  Stats,  and  Amdts. 
1915,  p.  328.     In  effect  August  8,  1915. 

KEVIEW  ON  APPEAL  FROM  JUDGMENT. 


1-  7.  As.  to  what  reviewable  on  appeal  from 
judgment — In  generaL 

8.  Administrator's  account. 


9.  Affirmance  of  judgment — ^Void  because 
of  want  of  service. 

10.  Alimony — Order  granting. 

11.  Amendment — Order  permitting  defen- 

dant to  amend  answer. 
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12.  Appealable    order  —  Can    not    be    re- 

viewed, when. 

13.  Attachment — Order  dissolving. 

14.  Same — Order  refusing  to  dissolve. 

16, 16.  Construction   of  section  —  As   to  pur- 
pose. 

17.  Same — Amendment  of  1915  —  Matters 

reviewable. 

18.  Same — **  Verdict  ox  decision, '*  means 

what. 

19.  Contest  of  will — Order  dismissing. 

20.  Cost-bill  —  Order    denying    motion    to 

strike  items  from. 

21.  Same — Order  striking  out  cost-bill. 

22, 23.  Death    of    respondent — After    submis- 
sion of  appeal. 

24.  Demurrer — Order  overruling. 

25.  Same — Same — Bights  of  parties. 

26.  Executor  —  Order  setting  aside  decree 

settling  account  of. 

27.  Findings — Appellate  court  has  no  au- 

thority to  make. 

28.  Same — New  trial  ordered. 

29.  Frivolous  appeal — Imposition  of  penal- 

ties. 

30.  Insufficiency  of  evidence — Appeal  from 

judgment. 

31.  Interlocutory  decree — Can  not  be   re- 

viewed. 

32.  Interlocutory  judgment  in  divorce  — 

Not  reviewable  on  appeal. 

33,  34.  Interlocutory  order  in  partition — Can 
not  be  reviewed  on  appeal,  when. 

35.  Irregularities  in  attachment. 

36.  Judgment — Order  refusing  to  set  aside 

and  vacate. 

37.  Motion  to  dismiss  appeal — On  ground 

that  reversal  of  order  dissolving  tem- 
porary injunction  would  have  no 
effect. 

38.  Modification     of     judgment  —  When 

made. 

39-41.  New  trial— As  to  unqualified  reversal 
remanding  cause  for. 

42, 43.  Same — Affirmance — Appeal  from  judg- 
ment will  be  dismissed. 

44,45.  Same — Effect  to  set  aside  judgment. 
46.  Same  —  Judgment-roll;    error  on,   not 
considered. 

47,48.  Same — Order  striking  out  affidavits. 

49.  Same — Reversal  of  order  granting. 

50.  Same — Reversal  of  order  denying. 

51.  Nonsuit — Order  granting  motion  for — 

Can  be  reviewed  on  appeal,  when. 

52.  Notice   of   appeal — New  and   alterna- 

tive method  of  appeal — Notice  must 
contain  what — Matters  reviewable  on. 

63.  Objection  to  complaint  —  Which  may 
be  obviated. 

54.  Order  denying  motion  to  vacate  judg- 
ment— An  appealable  order. 


55.  Order  denying  new  trial — Not  appeal- 
able. 

56-  58.  Same  —  Reviewable    on    appeal    from 
judgment. 

59.  Order  not  appealable — ^As  to  generally. 

60.  Order  striking  out  amended  complaint 

—  Made     with     leave  —  Appealable 
order. 

61.  Partial  distribution — Reversal  of  order 

vacating  previous  order. 

62,  63.  Pleading— Order  striking  out. 

64.  Purchase   of  lands  at  judicial  sale — 

By  stranger  to  decree. 

65.  Receiver  —  Order    appointing    before 

judgment. 

66.  Same-^An  order  approving  account  of. 

67.  Same — Charge  of  property — Order  au- 

thorizing receiver. 

68.  Refusal  to  hear  motion  —  To  dismiss 

cause  for  want  of  prosecution. 

69.  Refusal  to  settle  statement — On  motion 

for  new  trial. 

70.  Rehearing — Not  to  be  granted  because 

of  erroneous  statement  in  pleading. 

71.  Same  —  Motion   for  new  trial   is  not 

proper  remedy. 

72.  Removal  of  cause  —  Order  refusing  to 

transfer  cause  to  United  States  cir- 
cuit court. 

73.  Sale — Proceeds  of  on  reversaL 

74.  Satisfaction— Effect  of  partial. 

75.  Stipulated  facts— Reversal — New  trial 

will  not  be  ordered  when. 

76.  Substitution  of  plaintiff-— Order  deny- 

ing application  to  vacate  order. 

See,  ante,  S  936  and  note. 

As  to  appeal  from  new  trial  order  after 
amendment  of  1816  to  aection  INIS*  see.  post, 
§  968  and  note. 

Afl  to  dlsmlsiial  of  attempted  appeal  fro^ 
order    deayiair    motion    for    new    trial*    see. 

post.  §  963  and  note. 

As  to  necea»ity  of  exeeptlona  to  antiior- 
Ise  review  on  appeal,  see,  ante,  §  646  and 
note. 

Aa  to  power  of  trial  eovrt  to  hear  and 
detennine  motion  for  new  trial  after  am 
appeal  has  heen  taicen  bat  before  the  aa^e 
has  been  determined,  see,  ante,  S  939.  note 
par.    20. 

As  to  review  of  snfllcieney  of  evldenee  •» 
appeal  from  Jadirment  not  taken  wltki» 
sixty  days  after  Its  entry,  see,  ante,  i  9Z9 
and  note. 


As  to  scope  of  inqnlry  on  appeal  affected 
by  contents  and  snfllciency  of  bills  of  ex* 
ceptlons  and  statements,  see,  ante,  §9  650, 
659,  661  and  notes. 

As  to  scope  of  Inquiry  on  appeal  limited 
by  record,  see,  ante,  S  661  and  note. 

!•     Am  to  "What  reviewable  on  appeal  from 

Jndinnent  — In    seneral^ — Where    the    trial 

court,  in  grrantin^  a  new  trial,  states  in  the 

order  that  it  Is  denied  so  far  as  the  8ufll« 
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dency  of  the  evidence  Is  concerned,  that 
particular  srround  la  excluded  from  consid- 
eration upon  appeal  from  the  order,  but 
with  respect  to  any  other  ground  advanced 
In  support  of  the  motion,  the  decision  of 
the  trial  court  that  the  new  trial  was  re- 
fused with  respect  to  any  one  of  them  is 
not  binding  upon  the  appellate  court,  and, 
upon  appeal,  such  question  may  be  con- 
sidered.— Stell  V.  Sun  Ins.  Office,  171  Cal. 
796,  165  Pac.  72. 

2.  The  supreme  court  may  not  pass  upon 
the  weight  of  evidence. — Cox  v.  Schnerr, 
172  Cal.  371,  156  Pac.  509. 

S.  The  evidence  taken  upon  the  trial  of 
an  action  for  services  performed  can  not 
be  reviewed  upon  an  appeal  taken  from  the 
Judgment,  where  the  purported  statement 
of  the  case  containing  the  evidence  Is  not 
•hown  by  the  record  to  have  ever  been  set- 
tled by  the  trial  Judge,  or  to  have  attached 
thereto  any  stipulation  authorizing  the  tak- 
ing of  notice  of  its  contents  by  the  appel- 
late court. — Yount  v.  Arakalian  Bros.  Co., 
26  Cal,  App.  472,  147  Pac.  467. 

4.  An  order  vacating  a  Judgment  of  non- 
suit being  made  after  final  Judgment  is 
appealable,  and  where  no  direct  appeal  was 
taken  therefrom,  the  Insertion  by  the  appel- 
lant in  his  notice  of  appeal  from  a  subse- 
quent Judgment  in  favor  of  the  plaintiff, 
that  the  appeal  was  taken  from  "every  In- 
terlocutory and  Intermediate  order  made  In 
said  case  adverse  to  said  defendant"  does 
not  bring  before  the  appeUate  court  for 
review  the  order  vacating  the  nonsuit  and 
can  not  be  reviewed. — Hughes  v.  Chung 
Sun  Tung  Co..  28  Cal.  App.  871,  164  Pac.  299. 

5.  An  order  overruling  a  demurrer  to  an 
amended  complaint  and  a  refusal  to  strike 
out  portions  thereof  Is  not  reviewable  on 
an  appeal  from  an  order  denying  a  new 
trial. — Tlngey  v.  Callahan  Const.  Co.,  28 
Cal.  App.  777,  154  Pac.  28. 

6.  The  sufficiency  of  the  pleadings  to 
support  the  Judgment,  or  the  sufficiency  of 
the  findings  of  fact  to  sustain  the  conclu- 
sions of  law,  can  not  be  considered  on  an 
appeal  from  an  order  denying  a  new  trial; 
the  appellate  court  Is  limited  in  its  re- 
view to  the  grounds  upon  which  the  new 
trial  was  asked. — Bloxham  v.  Tehama 
County  Tel.  Co.,  29  Cal.  App.  826,  156  Pac. 
634. 

7.  While  there  Is  no  longer  an  appeal 
from  an  order  denying  a  motion  for  a  new 
trial,  yet  the  points  made  before  the  trial 
court  in  support  of  a  motion  for  a  new  trial 
may  be  reviewed  on  an  appeal  from  the 
Judgment.— Wiley  B.  Allen  Co.  v.  Wood,  32 
Cal.  App.  76,  162  Pac.  121. 

8.  AdmfBlatrator'fl  acconnt. — On  appeal 
from  order  settling  administrator's  account, 
all  proceedings  leading  up  to  It.  including 
evidence  on  which  it  is  based,  are  open  to 
reyiew. — ^Estate  of  Rose,  80  Cal.  166.  170.  22 
Pac.  86. 


9.  AflirmaBce  of  Judgment — ^Void  because 
of  want  of  aervlce  of  summons,  on  some 
ground  other  than  sufficiency  of  service, 
does  not  validate  such  Judgment. — Pioneer 
L.  Co.  V.  Maddux,  109  Cal.  638,  642,  50  Am. 
St.  Rep.  67,  42  Pac.  295. 

lOw  Alimony—Order  irrantlnir  being  inci- 
dent of  action  for  divorce  can  not  be  con- 
sidered on  appeal  from  order  denying  new 
trial  where  appeal  from  Judgment  was  dis- 
missed.— Hunter  v.  Hunter,  111  Cal.  261, 
269,  52  Am.  St.  Rep.  180,  31  L.  R.  A.  411,  43 
Pac.  756. 

11.  Amendment  —  Order  permitting  de- 
fendant to  amend  anawer  by  denying  that 
there  was  any  community  property  will  not 
be  reviewed  on  appeal  from  Judgment  de- 
claring marriage  to  be  legal,  and  granting 
divorce  but  not  determining  property  rights 
of  parties,  since  order  in  no  way  involves 
merits,  nor  affected  Judgment  as  entered. — 
Sharon  v.  Sharon,  77  Cal.  102,  105,  19  Pac 
230. 

12.  Appealable  order  — Can  not  be  re* 
Tlewed,  when. — Appealable  order  can  not  be 
reviewed  on  appeal  from  final  Judgment.^ 
Regan  v.  McMahon.  43  Cal.  625,  627;  Mc- 
Courtney  v.  Fortune,  42  Cal.  387. 

Aa  to  non-appenlable  order,  see  par.  59, 
this  note. 

IS.  Attachment  ^  Order  dlsaolvlns  at- 
tachment is  not  order  involving  merits,  and 
necessarily  affecting  Judgment,  so  as  to  be 
reviewed  on  appeal  from  Judgment. — Al- 
lender  v.  BYitts,  24  Cal.  447.  448. 

14.  Same— -Order  refnalns  to  dtaaolve  at- 
tachment Is  not  Intermediate  order  involv- 
ing merits,  and  necessarily  affecting  Judg- 
ment, which  can  be  reviewed  on  appeal 
from  Judgment. — ^Allender  v.  Fritts,  24  Cal. 
447,  448. 

15.  Conntrnctlon  of  iieetlon— As  to  par- 
pone. — The  provisions  of  the  above  section 
as  they  stood  before  its  repeal  were  de- 
signed, in  the  event  that  an  appeal  was 
taken  under  the  new  and  alternative  method 
as  therein  provided,  to  compel  the  prevail- 
ing party  to  look  to  the  files  to  ascertain 
whether  or  not  an  appeal  had  boen  taken. 
— Slayden  v.  O'Dea,  —  Cal.  App.  — ,  189  Pac. 
1062,  following  the  doctrine  in  Southern 
Pac.  Co.  V.  Superior  Court,  167  Cal.  255,  139 
Pac.  69. 

16.  Thus  In  the  case  of  action  brought 
against  a  corporation  which  thereafter  be- 
came defunct  by  reason  of  the  fact  of  the 
failure  to  pay  the  corporation  license-tax 
the  directors  of  such  corporation,  on  such 
forfeiture  are  required  by  law  to  manage 
and  control  the  action  for  and  on  behalf 
of  and  in  the  name  of  the  corporation,  as 
much  so  as  if  they  had  been  substituted 
for  it  as  parties  defendant,  and  they  must 
be  deemed  to  have  received  due  notice  of 
an  appeal  taken  from  Judgment  rendered  in 
the  cause,  under  the  provisions  of  the  above 
section. — Slayden  v.  0*Dea,  —  Cal.  App.  — , 
189  Pac.  1062. 
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17.  Same— Amesdment  of  lOlS— Matters 
reviewable^ — The  clear  intention  of  the 
leerislature  in  the  amendment  of  1915  to 
the  above  section  and  sections  939,  ante,  and 
968,  post,  was  to  provide  for  a  review  of  all 
matters  that  migrht  be  considered  on  such 
an  appeal  from  the  Judgrment  and  the  plain 
purpose  was  to  grlve  an  opportunity  for  a 
review  in  any  and  every  case  In  lieu  of  the 
review  which  was  previously  afforded. — 
Wilcox  V.  Hardisty,  177  Cal.  752.  171  Pac. 
947. 

18.  Same— ^Verdict    or    declafloat**   meaaa 

something  different  from  what  is  intended 
by  phrase  "any  intermediate  order  or  deci- 
sion*' where  latter  does  not  mean  written 
flndingrs  of  fact  and  law  required  by  sec- 
tions 632,  €38,  ante,  to  be  filed  with  clerk 
as  result  of  trial  on  merits;  and  hence  in- 
termediate non-appealable  order  or  deci- 
sion, except  it  involve  merits  or  vacate 
judgrment,  may  be  reviewed  on  appeal  from 
final  judgment  taken  within  one  year  from 
entry  thereof,  and  without  any  specification 
in  bill  of  exceptions  of  particulars  in  which 
evidence  is  insufficient,  since  exception  to 
such  intermediate  order  or  decision  is  not 
an  exception  to  verdict  or  decision. — Clifford 
V.  Allman,  84  Cal.  628.  581.  682,  24  Pac.  292. 

!••     Conteat    of    will— .Order    dlamlaalag 

because  of  lack  of  interest  of  contestant  is 
reviewable  on  appeal  from  final  order  or 
Judgment  admitting  will  to  probate. — Es- 
tate of  Bdelman,  148  Cal.  288.  118  Am.  St. 
Rep.  881.  82  Pac.  962. 

90.  Coat-bill— 4>rder  deayflas  motloa  to 
strike  Itema  from  can  not  be  reviewed  on 
appeal  from  final  Judgment,  where  order 
was  special  order  and  made  subsequent  to 
rendition  and  entry  of  final  Judgment. — 
Empire  6.  M.  Go.  v.  Bonansa  6.  M.  Co.,  €7 
CaL  406.  410,  7  Pac.  810.  See  Quitsow  v. 
Perrin.  120  Cal.  265,  260.  62  Pac.  682. 

91.  Same  — Order    atrlklas   out   eoat-blH 

and  retaining  costs  may  be  rerviewed  on 
appeal  from  Judgment,  though  motion  In- 
volved less  than  three  hundred  dollars. — 
Quitzow  V.  Perrin.  120  Cal.  256,  260.  62  Pac. 
682.  See  Empire  O.  M.  Co.  v.  Bonanza  O. 
M.  Co.,  67  Cal.  406,  410,  7  Pac.  ,810. 

22.  Deatb  of  reapondent^After  avbmta- 
al«Hi  of  appeal. — Where  respondent  dies  af- 
ter submission  of  appeal.  Judgment  of  af- 
firmance will  be  entered  nunc  pro  tunc  as 
of  time  prior  to  his  death. — Lucas  v.  Pro- 
vines.  180  Cal.  270.  272,  62  Pac.  509;  Mc- 
Pike  V.  Heaton,  181  Cal.  109.  111.  82  Am.  St. 
Rep.  336.  63  Pac.  179. 

23.  Where  appellant  dies  after  argument 
and  submission  of  appeal,  and  before  de- 
cision, Judgment  will  be  entered  as  of  day 
before  his  death. — Ede  v.  Cumeo  (Cal.  Dec. 
23.  1898).  55  Pac.  773. 

24.  Dem.arrer— >Order  overralins  to  com- 
plaint will  not  be  reviewed  on  appeal  by 
plaintiff  from  Judgment  In  favor  of  defend- 
ant.— Bank  of  National  City  v.  Johnston,  6 
Cal.  Unrep.  418.  60  Pac.  776. 


as*     Same  *-  Same  ^  Ris^ta    of 

After  reversal  and  remand  of  Judgment, 
parties  in  court  below  have  same  right 
which  they  originally  had,  and  where  Judg- 
ment reversed  was  one  rendered  on  over- 
ruling demurrer,  plaintiffs  may  dismiss 
their  action  instead  of  amending  their  com- 
plaint as  allowed  by  Judgment. — ^Richards 
v.  Bradley.  129  Cal.  670.  671.  62  Pac.  816. 

26.  Executor— Order  aettlas  aside  decree 
aettUas  accowat  of  may  be  reviewed  on  ap- 
peal by  executor  from  subsequent  decree 
settling  his  final  account — It  being  an  In- 
termediate order  which  affects  the  Judg- 
ment.— Estate  of  Cahalan.  70  CaL  604,  607, 
12  Pac.  427. 

27.  Findings  Appellate  eoort  bas  no  aa- 
tborlty  to  make  findings  of  fact,  and  where 
Judgment  Is  reversed  for  insufficiency  of 
evidence  to  support  Judgment,  new  trial 
must  be  ordered. — Kellogg  v.  King.  114  Cal. 
878.  389,  65  Am.  St.  Rep.  74.  46  Pac.  166. 

28.  Same  — New     trial     ordered^— Where 

consideration  of  question,  would  Involve, 
not  review  of  findings  of  trial  court,  but 
question  upon  which  trial  court  made  no 
findings,  would  necessitate  making.  In  ap- 
pellate court,  such  findings,  and  new  trial 
will  be  ordered  In  lower  court. — Blood  v. 
La  Serena  L.  &  W.  Co.,  118  Cal.  221.  230. 
41  Pac.  1017.  45  Pac.  262. 

2S.  Frlvoloaa  appeal— Impoaltloa  of  pea- 
altlea. — In  a  case  In  which  there  Is  no 
merit  In  the  appeal,  and  It  Is  apparent  that 
it  was  taken  merely  for  delay,  the  appel- 
late court  should,  as  contemplated  by  the 
above  section.  Impose  penalties  In  dlscour- 
agment  of  such  appeals. — First  Nat.  Bank 
V.  Coplen,  39  Cal.  App.  619.  179  Pac.  708. 

SOi.  InaaflleleBCT  of  evidence  —  Appeal 
from  Jwdgment. — ^The  Insufliclency  of  the 
evidence  may  be  considered  on  an  appeal 
from  the  Judgment  under  the  amendment 
of  1915.  even  though  the  appeal  was  taken 
in  1911.  an  order  denying  a  motion  for  a 
new  trial  not  having  been  entered  until 
1916. — Ford  v.  Freeman,  40  CaL  App.  221, 
180  Pac.  545. 


51.  Interlocntory  decree  Can  not  be 
▼tewed  on  appeal  from  final  Judgment— 
Lorenz  v.  Jacobs,  53  Cal.  24.  See  Barry  ▼. 
Barry.  56  Cal.  10. 

52.  Interlocntory  Jadiraient  la  dtvoret 
Not  reviewable  on'  appeal  from  final  Judg- 
ment— appeal  from  that  determination  be- 
ing given  by  act  providing  for  such  Judg- 
ment.— Deyoe  v.  Superior  Court,  140  Cal. 
476,  486.  98  Am.  St.  Rep.  73,  74  Pac.  28. 

33.  Interlocntory  order  In  partition— Caa 
not  be  reviewed  on  appeal  from  final  Judg- 
ment.— Barry  v.  Barry.  66  Cal.  10,  11;  Holt 
V.  Holt,  131  Cal.  610,  612,  63  Pac.  912. 

34.  And  hence  objection  that  complaint 
failed  to  state  suflndent  facts,  and  that 
court  failed  to  find  on  issue  tendered  In 
appellant's  answer,  as  to  homestead  right 
in  property,  can  not  be  reviewed  on  appeal 
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from  final  judgment  conflrmlngr  sale. — ^Holt 
T.  Holt,  ISl  Cal.  610.  612,  63  Pac.  912. 

SS.     Irrcyvlarttte*  In  attachment  as  to  its 

Inception  or  form  must  be  considered  on  di- 
rect appeal  from  order  refusingr  to  dissolve 
an  attachment  and  not  on  appeal  from  judgr- 
ment. — ^Mud^e  v.  Steinhart,  78  Cal.  84,  38, 
12  Am.  St.  Rep.  17,  20  Pac.  147. 

M.  JvdSBient  — -  Order  ref  ustnir  ^o  set 
aside  amd  iraeate  judgrment  Is  not  review- 
able on  final  Juderment,  it  being*  subject  of 
distinct  appeal. — ^McCourtney  v.  Fortune, 
42  Cal.  387,  890. 


ST.  MotioB  to  diaoiljis  appeal 
tiat  rcTersal  of  order  dIsflolTlnir  temporary 
iBjimctloii  would  have  no  efleet*  will  not  be 
granted  where  such  eftect  does  not  clearly 
appear. — ^Foz  v.  Grayson,  6  Cal.  Unrep.  72, 
62  Pac.  932. 

88.  Hodtlleatlon  of  Jvdirnent -» When 
■ade. — Judgment  for  more  than  amount 
claimed  in  complaint  will  not  be  reversed, 
but  merely  modified  by  reducing:  amount  to 
that  stated  in  complaint. — Kerry  v.  Pacific 
It  Co.,  121  Cal.  664,  674,  64  Pac.  89. 


K  New  trial— An  to  vnqvaltfled  reveraal 
idlniT  cavse  for  new  trial,  and  does  not 
anthorise  entry  of  Judgment  without  new 
trial.— Heidt  v.  Minor,  118  Cal.  386.  387,  46 
Pac  700. 

40.  Unqualified  reversal  of  Judgment  on 
appeal  remands  cause  for  new  trial,  and 
hence  expressed  direction  that  cause  be  re- 
manded for  new  trial  is  therefore  unneces- 
sary.—Falkner  T.  Hendy,  107  Cal.  49,  64,  40 
Pac  21,  886. 

41.  Reversal  of  Judgment  and  order  re- 
fusing new  trial  vacates  Judgment  and 
leaves  case  standing  for  trial. — Westall  v. 
Altschul,  126  Cal.  164,  166,  68  Pac.  468. 

41^  Same  —  A Armance  •—  Appeal  from 
Jad^ment  will  be  dtemlsaed  where  order 
granting  new  trial  has  been  affirmed,  such 
affirmance  operating  to  vacate  Judgment. — 
San  Jose  S.  D.  Bank  v.  Bank  of  Madera,  121 
CaL  643.  646,  64  Pac.  86. 

43.  Where  order  granting  new  trial  has 
been  affirmed.  Judgment  and  appeal  there- 
from should  be  dismissed. — San  Jose  S.  D. 
Bank  v.  Bank  of  Madera,  121  Cal.  643,  646, 
64  Pac  86. 

44,  Same— Effect  to  set  aside  Judgment. 

— ^Reversal  of  order  denying  new  trial  has 
effect  of  setting  aside  Judgment  denying 
probate  of  will. — Estate  of  Kaufman,  117 
Cal.  288,  297,  69  Am.  St  Rep.  179,  49  Pac. 
1»2. 

46.  Affirmance  of  order  granting  new 
trial  leaves  nothing  in  court  below  on 
which  appeal  from  Judgment  can  operate, 
order  granting  new  trial  having  effect  to 
vacate  Judgment — Etchas  v.  Orena,  121  Cal. 
270,  272,  68  Pac.  798. 

4W.  Sam  e  Jndgm  ent-roll ;  error  on  not 
censldercd. — ^It  is  only  on  appeal  from  Judg- 
ment that  court  can  consider  error  apparent 
on  Judgrment-roU,  or  review  verdict  or  de- 


cision of  case  if  excepted  to,  or  errors  as- 
signed on  statement,  hence  such  matters 
can  not  be  considered  on  appeal  from  or- 
der denying  new  trial. — Thompson  T.  Pat- 
terson, 64  Cal.  642,  646. 

47.  Same— Order    striking    ovt   attdavlta 

filed  on  motion  for  new  trial  may  be  re- 
viewed on  appeal  from  order  denying  mo- 
tion.— Melde  v.  Reynolds,  120  CaL  284,  288, 
62  Pac.  491. 

48.  Order  striking  amended  affidavit  on 
motion  for  new  trial  from  files  is  reviewable 
on  appeal  from  order  denying  motion  for 
new  trial. — Melde  v.  Reynolds,  120  Cal.  234, 
238,  62  Pac.  491. 

49.  Same  —  Reversal    of    order    vrantlnir 

new  trial  leaves  verdict  and  Judgment 
standing. — Pierce  v.  Birkholm,  110  Cal.  669, 
672,  48  Pac.  206. 

SO»     Same  —  Reversal    of    order    denylnir 

new  trial  sets  aside  Judgment. — ^Estate  of 
Kaufman,  117  Cal.  288,  297,  69  Am.  St.  Rep. 
179,  49  Pac.  192. 

61.  Nonsuit-— Order  grrantlnir  motion  for 
—Can  be  reviewed  on  appeal  from  Judg- 
ment based  on  order  of  nonsuit,  and  also 
from  order  denying  new  trial.— Converse  t. 
Scott,  187  Cal.  239,  244,  70  Pac.  13. 

52.  Notlee  of  appeal— New  and  alterna- 
tive method  of  appeal— Notice  must  eon- 
tain  what— Matter*  reviewable  on. — ^Under 
an  appeal  by  the  new  and  alternative 
method  from  a  Judgment  or  an  order,  the 
provisions  of  the  sections  providing  for 
such  an  appeal  do  not  dispense  with  the 
necessity  for  the  notice  of  appeal  to  sepa- 
rately state  whether  the  appeal  is  taken 
from  the  Judgment  or  from  some  order  or 
both. — Starkey  v.  Parker,  44  CaL  App.  216, 
186  Pac.  196. 

58.  Objeetlon  to  complaint— 'Whieh  may 
be  obviated  when  cause  is  remanded  for 
new  trial  by  amendment  to  complaint,  will 
not  be  considered  where  Judgment  is  re- 
versed.— ^Lissak  V.  Crocker  B.  Co.,  119  Cal. 
442,  447,  61  Pac.  688. 

64.  Order  denying  motion  to  vacate 
Jndcment- An  appealable  order. — An  order 
denying  a  motion  to  set  aside  and  vacate  a 
Judgment  is  itself  an  appealable  order,  un- 
der the  provisions  of  the  above  section  and 
section  963,  post,  and  can  not  be  reviewed 
upon  appeal  from  the  Judgment. — Boos  v. 
Byrnes,  83  Cal.  App.  765,  166  Pac.  696. 

SS.  Order  denylnir  new  trial^Not  ap- 
pealable.— ^Under  the  amendment  of  the 
above  section  and  section  963,  post,  in  1916, 
an  order  denying  a  motion  for  a  new  trial 
is  not  an  appealable  order;  but  is  review- 
able on  an  appeal  from  the  Judgment.— 
Jones  v.  Baxter.  —  CaL  App.  — ,  197  Pac 
361,  following  the  doctrine  in  Roberts  v. 
Colyear,  179  Cal.  669,  180  Pac.  937.  See 
Millar  v.  Millar,  —  Cal.  App.  — ,  197  Pac. 
811. 

86.  Same  ^- Reviewable  on  appeal  from 
Jndirment. — ^Under  the  provisions  of  the 
above   section   and   of   section   963,   post,   as 
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amended  in  1915  an  order  denylns  a  motion 
for  a  new  trial  is  reviewable  on  appeal 
from  the  final  Judgrment  only. — White  v. 
Hendley,  35  Cal.  App.  267,  169  Pac.  710. 

57.  Under  the  provisions  of  the  above 
section,  as  amended  in  1915.  an  order  deny- 
iner  a  motion  for  a  new  trial  may  be  re- 
viewed on  an  appeal  from  final  Judgment. — 
Nathan  v.  Porter,  36  Cal.  App.  356,  172  Pac. 
170. 

58.  The  rigrht  to  an  appeal  from  an  order 
denying:  a  new  motion  Is  a  statutory  rlgrht 
and  is  eroverned  by  the  law  in  existence 
and  operation  at  the  time  of  the  entry  of 
the  order  denylner  the  motion  for  the  new 
trial;  and  a  case  of  an  amendment  to  the 
law  eroverning:  in  this  respect  which  changres 
or  abrogates  the  right  of  appeal  from  an 
order  denying  the  motion,  a  motion  for 
new  trial  having  been  made  before  the 
provisions  of  such  amendment  went  Into 
effect,  and  the  order  on  the  motion  having 
been  made  after  the  statute  went  into 
effect,  the  amendment  will  control  and  the 
right  of  appeal  limited  or  abrogated. — Na- 
than V.  Porter,  36  Cal.  App.  356,  172  Pac. 
170,  following  the  doctrine  in  Woodruff  v. 
Colyear,  172  Cal.  440,  156  Pac.  475. 


SO.  Order  not  appeiilable-i-A*  to  m*^* 
ally. — An  order  denying  a  motion  for  a  new 
trial  is  not  an  appealable  order. — ^Nadeau 
V.  Lynch,  41  Cal.  App.  755,  183  Pac.  278,  Say- 
ler  V.  Taylor,  42  Cal.  App.  474,  188  Pac.  848. 

Am  to  appealable  orders,  see  par.  12,  this 
note. 

60U  Order  atrlklnir  ovt  aiaeiided  eom- 
plalBt  —  Made  with  leave— Appealable  or- 
der.— rin  a  case  in  which  a  complaint  la 
filed  in  claim  and  delivery,  to  which  de- 
fendants answer  separately,  and  thereaf- 
ter, on  permission  of  the  court,  an  amended 
complaint  is  filed  changing  the  cause  of 
action  to  one  in  conversion,  and  praying 
damages  therefor  and  on  the  hearing,  but 
before  any  findings  were  filed,  and  Judg- 
ment thereon  entered,  the  court,  of  its  own 
motion,  and  without  notice  to  the  plaintiff, 
struck  the  amended  complaint  from  the 
flies  and  ordered  the  cause  to  stand  sub- 
mitted upon  the  original  complaint  and 
answers  thereto,  the  order  permitting  the 
filing  of  the  amended  complaint  being  the 
Judgment  or  conclusion  of  the  court  upon 
matters  before  it,  and  one  affecting  the 
rights  of  the  parties,  the  court  could  not, 
under  the  provisions  of  section  937,  ante, 
strike  the  amended  complaint  from  the  files 
without  leave  to  the  plaintiff,  the  Judg- 
ment permitting  the  amendment  being  sub- 
ject to  review  on  appeal  from  the  Judgment 
in  the  cause,  under  the  provisions  of  the 
above  section. — Ross  v.  Plynn,  —  Cal.  App. 
— ,  189  Pac.  298. 

61.  Partial  dtatributton— Reversal  of  or^ 
der  vacatlniT  previous  order  denying  peti- 
tion for  partial  distribution  of  estate  leaves 
order  reversed  without  any  force,  and  pro- 
ceedings stand   as   they   were   before  order 


was  made. — Estate  of  Mitchell,  126  Cal.  248. 
250,  58  Pac.  549. 

62.  Pleadiac — Order  strUctair  o«t  nece» 
sarily  affects  Judgment,  and  may  be  re^ 
viewed  on  appeal  from  it. — Clifford  v.  All* 
roan,  84  Cal.  528.  532.  24  Pac.  292;  Alperft 
V.  Bliss.  145  Cal.  565,  669,  79  Pac.  171. 

63.  Order  striking  out  portion  of  com« 
plaint  may  be  reviewed  on  appeal  froin 
Judgment,  as  it  is  intermediate  order  which 
involves  merits  and  affects  Judgment. — 
Swain  V.  Burnette,  76  Cal.  299,  302,  18  Pac. 
894. 

64.  Pvrehaae  of  laads  at  |«dieial  sale— 
By  stranjrer  to  decree. — When  a  stranger 
to  the  decree  purchases  lands  at  a  Judi- 
cial sale  under  an  erroneous  Judgment,  his 
title  is  not  defeated  by  subsequent  reversal 
on  appeal. — ^MiUa  v.  Lang,  88  Cal.  App.  776, 
177  Pac.  493. 


65.  Receiver  —  Order  appointiav  bef« 
Jadgment  is  not  reviewable  on  appeal  from 
final  Judgment. — French  Bank  Case,  68  Cal. 
496.  650. 


Same-i-Aii    order    approvlas    aceoamt 

of  receiver  in  mortgage  foreclosure  pro- 
ceeding, and  allowing  claims  against  re- 
ceiver, is  reviewable  only  on  appeal  from 
final  Judgment  in  action. — ^Illinois  T.  &  8. 
Bank  v.  Pacific  R.  Co.,  99  Cal.  407,  33  Pac. 
1132. 

67.  Same— Charge  of  property— Order  a«- 
thorislniT  receiver  appointed  during  prog- 
ress of  action  to  take  charge  of  and  con- 
duct business  must  be  reviewed  on  appeal 
from  Judgment. — Free  Gold  M.  Co.  v.  Spiers, 
135  Cal.  130,  132,  67  Pac.  61. 

68.  Refusal  to  bear  motion— To  diamlas 
eaase  for  vrant  of  prosecvtlon   can   not   be 

reviewed  on  appeal  from  final  Judgment, 
since  decision  on  motion  did  not  involve 
merits  of  action,  or  necessarily  affect  Judg- 
ment thereafter  rendered. — Qarthwaite  v. 
Bank  of  Tulare,  184  Cal.  287,  243.  66  Pac 
326. 


Refosal  to  settle  statemeal 
tioa  for  new  trial  can  not  be  reviewed  on 
appeal  from  Judgment  or  order  denying 
new  triaU  Remedy  is  by  mandamus.-— 
Machado  v.  Kinney,  136  Cal.  364,  355,  67 
Pac.  331;  Hartmann  v.  Smith,  140  Cal.  461. 
467,  74  Pac.  7. 


70b    Rebearlng^-Not    to    be 
cause  of  erroneous  statement   In  plendluir* 

where  such  statement  was  relied  on  by  ap- 
pellant and  respondent  paid  no  attention  to 
it,  and  made  no  suggestion  that  it  was 
clerical. or  other  error,  and  relied  wholly  on 
another  matter. — Buhman  v.  Nickels  & 
Brown  Bros.,  1  CaL  App.  266,  82  Pac  86,  86. 

71.  Same— Motion  for  new  trial  Is  not 
proper  remedy  for  one  desiring  rehearing 
of  original  petition  in  supreme  court  for 
writ  of  prohibition,  petition  for  rehearing 
being  proper  method. — Granger's  Bank  v. 
Superior  Court,  101  Cal.  198,  199,  86  PaA, 
642. 
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72.    ReiBOiral  of  camic— Order  refuatac  to 
irnnaier  cause  to  United  State*  circuit  court 

may  be  reviewed  on  appeal  from  final  Judgr- 
ment.  as  it  is  intermediate  order. — Tripp  v. 
Santa  Rosa  St.  R.,  6$  Cal.  631,  632.  11  Pac. 
219. 

721.     Sale  —  Proceed*     of     on     reveraalit — 

Where  judgrment  has  been  reversed  on  ap- 
peal, proceeds  of  sale  of  property  under 
execution  on  such  Judgrnient  belong  to  de- 
fendant, and  do  not  constitute  payment  of 
note  sued  on. — Carpy  v.  Dowdell,  131  Cal. 
499,  500,  6S  Pac.  180. 

74.     Sattafactlon  —  Bffect   of   partial. — Af- 

flrmance  of  Judgrment  will   not  be  affected 


by  fact  that  it  has  been  in  part  satisfied. — 
Ryland  v.  Heney,  130  Cal.  426,  431.  62  Pac. 
610. 

7S.  Stipulated  facts  —  Reversal  —  New 
trial  will  not  be  ordered  when  facts  in  case 
are  stipulated,  and  Judgment  is  reversed 
on  appeal,  but  Judgment  will  be  ordered  en- 
tered on  stipulated  facts. — Eureka  v.  McKay 
&  Co.,  123  Cal.  666.  673,  56  Pac.  439. 

70.  Substitution  of  plaintiff — Order  deny- 
injr  application  to  vacate  order  of  substitu- 
tion of  plaintiffs  may  be  reviewed  on  ap- 
peal from  final  Judgment. — Grant  v.  Los 
Angeles  Pac.  R.  Co..  116  Cal.  71,  72,  47  Pac. 
872. 


§967.  REMEDIAL  POWERS  OF  AN  APPELLATE  COURT.  When  the 
judgment  or  order  is  reversed  or  modified,  the  appellate  court  may  make  com- 
plete restitution  of  all  property  and  rights  lost  by  the  erroneous  judgment  or 
order,  so  far  as  such  restitution  is  consistent  with  protection  of  a  purchaser  of 
property  at  a  sale  ordered  by  the  judgment,  or  had  under  process  issued  upon 
the  judgment,  on  the  appeal  from  which  the  proceedings  were  not  stayed ;  and 
for  relief  in  such  cases  the  appellant  may  have  his  action  against  the  respondent 
enforcing  the  judgment  for  the  proceeds  of  the  sale  of  the  property,  after 
deducting  therefrom  the  expenses  of  the  sale.  When  it  appears  to  the  appellate 
court  that  the  appeal  was  made  for  delay,  it  may  add  to  the  costs  such  damages 
as  may  be  just. 

History:     Enacted  March  11,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  340. 


BEMEDIAL  POWERS  OF  APPELLATE 

COURT. 

1.  Aetion   to  recover  value   of   property 

sold  under  judgment. 

2.  Same— Attorney 'a  fees. 

3,4.  Appeal  for  delay — ^Damages  imposed. 

5.  Construction  of  section — Action  against      27- 
one  who  did  not  enforce  judgment. 

6,7.  Same — An  appellant  who  can  not  ob- 
tain a  stay. 

8.  Same  —  Applies    only    to    those    cases 

where  judgment  operates  on  specific      33^ 
property. 

9.  Same — ^Fizes  amount  of  recovery. 

10.  Same — Not  mandatory. 

11.  Same — Not    restrictive    of    rights    of 

appellant. 

12.  Costs  on  appeal — As  to  what  recover- 

able. 38- 

13.  Same — Recall  of  remittitur. 

14, 15.  Damages — Appeal  taken  merely  for  de- 
lay. 

16.  Same — Belief  that  appellant  had  sufiS- 
cient  grounds  for  reversal 

17- 19.  Same — Frivolous  appeal,  or  one  taken 
merely  for  delay — Remedy. 

20,21.  Division  of  judges — Affirmance  on. 

22.  Eminent  domain  —  Restitution  of  the 

premises  taken  in.  47, 
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23.  Enforcement  of  judgment — ^By  execu- 

tion. 

24.  Same — Right  of  appeal  not  affected. 

25.  Extent  of  restitution — On  reversal  of 

order. 

26.  Frivolous   appeal — Awarding   damages 

on. 

30.  Same — Appeal  for  delay  merely. 

31.  Same — Appeal  to  keep  alive  an  action. 

32.  Same  —  Decision     of     supreme     court 

flatly   adverse  —  Immaterial  amend- 
ment to  code. 

34.  Same — ^ManifjBStly  destitute  of  merit 

35.  Same — Title  to  property  previously  de- 

termined adversely. 

36.  Same — Trivial  error  in  computation  of 

interest. 

37.  Same  —  Same  —  Error  in  issuance  of 

order  of  sale. 

41.  Modification  of  judgment  merely. 

42.  Order  prior  to  judgment — Restitution 

of   money   paid,    in   consequence   of 
order  made  prior  to  judgment. 

43.  Purchaser  at  judicial  sale — Reversal  of 

judgment — Effect  of. 

44.  Redelivery  of  stock — Whicn  had  been 

turned  over  tn  defendant. 

45.  Reversal  of  judgment. 

46.  Same — Action  of  lower  court. 
48.  Same— Effect  of. 
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49.  Bight  to  assess  damages — Appeal  f  rivo- 


iffnt  1 
lous. 


50.  Sale — Beversal  of  judgment  on  appeal 
,  set  aside  sale. 

51.  Same  —  To    plaintiff    of    defendant 's 

property. 

52.  Same  —  Purehaser   of   property    from 

plaintiff. 

53.  Taxes — Levy  of  which  had  been  made 

in  pursuance  of  judgment. 

54.  Same  —  Compliance  by  appellant  with 

judgment  of  lower  court. 

See»  ante,  §  936  and  note. 

1.  Action  to  roeoTor  Talae  of  property 
■old  under  Judmrnent  to  plaintifT  may  be 
brougrht  by  defendant  on  reversal  of  Judgr- 
ment,  such  reversal  entitlingr  him  to  rest!-  ' 
tutlon  of  property. — Black  v.  Vermont  M. 
Co.,  137  Cal.  683,  684,  70  Pac.  776. 

2.  Same— Attorney's  fees  in  action  to  re- 
cover value  of  property  sold  under  execu- 
tion pending:  appeal  from  Judgrment  can  not 
be  recovered. — Dow  dell  v.  Carpy,  137  Cal. 
833,  338,  70  Pac.  167. 

8.     Appeal    for    delay— Damave*    Imposed. 

— In  those  cases  in  which  there  Is  no  merit 
in  an  appeal  and  it  has  no  object  other  than 
vexation  and  delay.  It  Is  proper  for  an  ap- 
pellate court  to  exercise  the  power  griven  by 
the  above  section  to  add  to  the  costs  such 
damagres  as  may  be  Just. — Prin^le  v.  Fass- 
ler,  176  Cal.  264,  168  Pac.  114. 

As  to  frivolous  or  groundless  appeal,  see 

pars.  14-19,  26-37,  49,  this  note. 

4.  Under  the  provisions  of  the  above  sec- 
tion where  an  appeal  is  taken  without  cause 
and  for  purposes  of  delay,  it  is  a  case  for 
the  imposition*of  damagres  within  the  dis- 
cretion of  the  court. — Laughlln  v.  Pacific 
Coast  Motor  Car  Co.,  177  Cal.  86,  169  Pac. 
996. 

5.  Construction  of  seetion  ^  Action 
against  one  who  did  not  enforce  Judgment 

to  recover  proceeds  of  sale  of  property  un- 
der mortgragre  foreclosure  is  not  authorized, 
and  hence  where  complaint  to  recover  such 
proceeds  alleged  that  in  action  to  foreclose 
mortgragre  second  mortgragree  had  filed  cross- 
complaint  and  Juderment  of  foreclosure  was 
entered  on  both  mortgraffes,  that  order  of 
sale  on  Judgment  so  rendered  was  duly  is- 
sued, on  which  certain  sum  was  realized, 
part  of  which  was  applied  to  payment  of 
prior  mortgragre  leaving  balance,  does  not 
show  rigrht  of  action  agrainst  second  mort- 
eragee  as  it  does  not  appear  that  he  was  en- 
forcingr  Judgement  or  that  he  received  such 
balance  where  Judgrment  was  reversed  as 
to  him. — Patton  v.  Thomson,  3  Cal.  871,  33 
Pac.  97. 

6.  Same— An  appellant  who  ean  not  ob- 
tain a  stay  of  proceedingrs  is  not  without 
remedy    In   case    he   secures   a   reversal    or 

\  modification  of  the  Judgrment,  this  beingr 
provided  herein.— Southern  Pac.  Co.  v.  Su- 
perior Court,  167  Cal.  260,  139  Pac.  69. 


7.  Where  two  days  after  the  holder  of 
a  mortgragre  appealed  from  a  Judgment  In 
foreclosure  declaringr  the  lien  superior  to 
his  mortgragre  the  property  was  sold  under 
the  Judgment,  the  appellant  has  his  remedy 
by  action  as  provided  for  in  this  section.— 
Sunset  Lumber  Co.  v.  Bachelder,  167  Cal. 
612,  Ann.  Cas.  1916B,  664.  140  Pac.  85. 

8.  Same  <—  Applies  only  to  those  eases 
where  Judgment  operates  on  speelfle  prop- 
erty in  such  manner  that  its  title  is  not 
changred,  as  by  directingr  possession  of  real 
estate  or  delivery  of  documents,  or  of  par- 
ticular personal  property  in  hands  of  de- 
fendant.— Hewitt  V.  Dean.  91  Cal.  617,  719, 
26  Am.  St.  Rep.  227,  28  Pac.  93.  See  Farmer 
V.  Rogrers,  10  Cal.  335. 

••     Same  —  Fixes     amount     of     reeovery 

where  property  has  been  sold  under  Judg- 
ment pendingr  appeal,  to  be  amount  of  pro- 
ceeds of  property  after  deductingr  there- 
from expenses  of  sale,  and  not  actual  value 
of  property. — Dowdeli  v.  Carpy,  137  Cal.  333, 
837,  70  Pac.  167. 

10.  Same— Not  mandatory  on  court  in  re- 
quiringr  it  to  order  restitution  of  premises 
on  reversal  of  Judgrment,  where  property 
had  been  taken  under  Judgment,  but  power 
conferred  is  to  be  exercised  when  circum- 
stances of  case  call  for  use  of  judicial  dis- 
cretion.—  Spring:  Valley  W.  W.  v.  Drink- 
house,  95  Cal.  220,  222,  223,  SO  Pac.  218; 
Yndart  v.  Den,  126  Cal.  85,  89,  67  Pac  761. 


11.  Same— Not  restrictive  of  rlgrhts  of  ap- 
pellant whose  property  had  been  sold  pend- 
ing: appeal,  but  is  remedial  statute,  and  Is  to 
be  liberally  construed. — Di  Nola  v.  Allison. 
143  Cal.  106.  113,  101  Am.  St.  Rep.  84,  76  Pac. 
976. 

12.  Costa  on  appeal— As  to  what  reeoTer- 
able. — The  costs  which  have  been  paid  by 
respondent  may  be  ordered  by  supreme 
court  to  be  returned  to  him  on  reversal  of 
Judgrment,  with  legral  interest,  to  end  that 
status  quo  may  be  restored. — Stockman  v. 
Riverside  L.  &  I.  Co.,  64  Cal.  67,  69,  28  Pac. 
116. 

18.  Same — Recall  of  remittitur. — ^Where 
a  Judgrment  is  affirmed  by  the  appellate 
court,  but  the  remittitur  contains  no  provi- 
sion that  the  respondent  shall  recover  his 
costs  on  appeal,  the  remittitur  may  be  re- 
called on  motion  and  the  clerk  be  directed 
to  issue  a  new  one  containing:  a  provision 
for  such  costs. — Morg:rag:e  v.  National  Bank. 
25  Cal.  App.   138,  142  Pac.   1124. 


14.  Damaarea— Appeal  taken  merely  for 
delay,  no  transcript  being:  filed,  will  be  dis- 
missed with  damag:es. — Koelling:  v.  Ruts,  108 
Cal.  664,  665,  41  Pac.  781. 

As  to  frivolous  or  croundleaa  appeals,  see 

pars.  3.  4.  26-87,  49,  this  note. 

15.  Twenty  per  cent  of  amount  of  judg:- 
ment  may  be  added  to  cost  as  damagres 
where  appeal  was  taken  for  delay. — Shain 
V.  Belvln,  79  Cal.  262,  264,  21  Pac.  747:  Wil- 
liams V.  Hall,  79  Cal.  606,  608.   21  Pac.   696. 
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IC.  Sane— Belief  that  appellaat  had  aaf- 
ieleat  sronnda  for  revenal  does  not  prevent 
court  from  awardingr  damagres  as  costs  when 
It  appears  that  appeal  was  taken  for  delay, 
since  reversal  may  be  desired  for  delay  only, 
aa  In  case  where  appeal  is  taken  on  techni- 
cal objection  and  does  not  affect  merits  of 
case. — Lemon  v.  Rucker,  80  Cal.  609,  610,  22 
Pac.  471. 

17.  Same— FriToIona  appeal,  or  ome  takes 
Merely  for  delay-— Remedy  must  be  soufirht 
under  this  section  and  not  by  motion  to  dis- 
miss.— ^Nevllls  V.  Shortridgre,  129  Cal.  576, 
577,  62  Pac.  120. 

As  to  frivolous  appeals,  see  pars.  8,  4,  26- 
37.  49,  this  note. 

18.  Whether  appeal  is  frivolously  taken, 
merely  for  delay,  can  not  be  considered  on 
motion  to  dismiss,  as  it  involves  examination 
of  merits. — Randall  v.  Duff,  104  Cal.  126,  127, 
48  Am.  St.  Rep.  79,  87  Pac.  808. 

19.  On  motion  to  dismiss  appeal,  and  for 
damages  where  uncontradicted  affidavit 
shows  that  appeal  was  taken  for  delay, 
damagres  will  be  allowed  on  dismissal  of 
appeal,  though  ordinarily  court  will  not  look 
Into  record  to  see  if  appeal  is  frivolous.-^ 
McFadden  v.  Dletz,  116  Cal.  697,  699,  47  Pac. 
777. 

20.  Dlvlslom  of  Jadve»-*AArinanee  on. — 

Where  jndgres  of  supreme  court  are  equally 
divided,  as  to  whether  Judgment  should  be 
affirmed  or  reversed,  it  will  be  affirmed.—^ 
8anU  Rosa  C.  R.  v.  Central  St.  R.  Co.,  112 
Cal.  486,  437,  44  Pac.  783. 

21.  Where  one  of  justices  of  supreme 
court  is  disqualifled,  and  others  are  equally 
divided  in  opinion,  Judernient  will  be  af- 
firmed.— Smith  V.  Ferries  &  C.  H.  R.  Co.,  5 
Cal.  Unrep.  889,  61  Pac.  710. 

12.  Bmbieat  domain— Restltutton  of  the 
premiiies  taken  In  condemnation  proceedings 
will  not  be'  made  without  reversal  of  Judgr- 
ment  on  appeal,  in  which  case  was  remanded 
to  lower  court,  merely  to  try  question  of 
amount  of  compensation  and  damagres  to  be 
awarded,  where  money  deposited  with  trial 
court  was  fimply  sufficient  to  satisfy  any 
Judg:ment  for  damagres  which  migrht  be  re- 
covered.— Springr  Valley  W.  W.  v.  Drink- 
house.  96  Cal.  220,  222,  228.  30  Pac.  218. 

2S.  Bnforcement  of  Judirnient— By  exe- 
eatlon  before  expiration  of  ^  time  to  appeal 
can  not  take  away  rigrht  of  defendants  to 
appeal  from  Judgment,  and  In  case  of  rever- 
sal of  Judgrment,  to  restitution  of  all  prop- 
erty and  rigrhts  lost  by  reason  of  Judgrment. 
— Kenney  v.  Parks,  120  Cal.  22,  24.  62  Pac. 
40. 

24.     Same— Rlffht  of  appeal  not  affected. 

—The  riffht  of  an  appellant  to  prosecute 
his  appeal  is  not  lost  by  reason  of  the  fact 
that  after  the  appeal  is  taken  the  Judgrment 


by  virtue  of  order,  and  to  be  placed  in  same 
position  as  he  was  prior  to  execution  of 
writ,  and  this  requires  removal  of  all  per- 
sons who  have  been  placed  in  possession  of 
lands  by  virtue  of  writ,  as  well  as  all  others 
who  have  come  in  under  them  after  that 
date. — Hyde  v.  Boyle,  105  Cal.  102,  106,  38 
Pac.  648. 

As  to  restltntlon  of  property  on  reversal 
of  Jndyment,  see  notes  28  Am.  Dec.  868;  17 
Am.  St.  Rep.  264;  96  Am.  St.  Rep.  124. 

20.     Frivolous  appeal-^Awardfngr  danuiirM 

on« — Where  appeal  is  frivolous.  Judgment 
will  be  affirmed  with  damagres. — Clark  v. 
Nordholt,  121  Cal.  26,  28,  68  Pac.  400;  Hene- 
han  V.  Hart,  127  Cal.  666,  668,  60  Pac.  426; 
Herst  V.  Hart,  128  Cal.  827,  828,  60  Pac.  846. 

As  to  damavea  for  frivolova  appeal*  see 

pars.  3,  4,  14-19,  this  note. 

27.  Same -— Appeal    for    delay    merely^ — 

Where  the  supreme  court  can  conceive  of 
no  object  the  appellant  could  have  had  in 
taklngr  an  appeal,  unless  to  obtain  undue 
delay,  the  case  is  a  proper  one  for  the  im- 
position of  damagres. — Roberts  v.  Bucking:* 
ham,  172  Cal.  468,  166  Pac.  1018. 

28.  While  the  appeal  may  be  without 
merit  even  to  such  a  degrree  as  to  render 
it  frivolous,  nevertheless,  when  the  court 
can  not  say  that  the  appellant,  acting:  as 
his  own  attorney,  was  cogrnizant  of  such 
fact,  it  can  not  be  said  that  he  took  the 
appeal  for  delay. — Dunn  v.  Warden,  28  CaU 
App.  202,  161  Pac.  671. 

29.  Damagres  in  the  sum  of  fifty  dollars 
may  be  awarded  agrainst  an .  appellant,  in 
addition  to  costs  where  the  appeal  is 
grroundless  and  frivolous,  and  apparently 
taken  for  purposes  of  delay. — Crofford  v. 
Crolford,  29  Cal.  App.  662,  167  Pac.  661. 

30.  An  appeal  taken  for  no  other  purpose 
than  to  delay  the  enforcement  of  the  Judgr- 
ment in  an  action  on  a  mortgragre  for  five 
hundred  dollars  will  carry  damagres  to  the 
appellant  in  the  sum  of  fifty  dollars. — ^Moore 
V.  Lauff,  30  Cal.  App.  462,  168  Pac.  667. 

81.  Same— ilppeal  to  keep  alive  an  no- 
tion.— Where  an  appeal  is  taken  for  no 
other  motive  than  of  keeping:  alive  an  ac- 
tion on  a  claim  utterly  without  foundation, 
the  award  of  damagres  in  the  sum  of  one 
hundred  dollars  on  account  thereof  is 
proper. — ^Lapique  v.  Agroure,  170  Cal.  79,  148 
Pac.   617. 

32.  Same  ^  Deeiston  of  supreme  conrt 
flatly  ndverse^Immaterinl  amendment  to 
code. — Where  the  decisions  of  the  supreme 
court  are  flatly  adverse  to  the  appellate's 
contention,  and  his  only  claim  is  that  an 
obviously  Immaterial  amendment  of  a  code 
section  has  altered  the  established  rule,  it 
Is  proper  to  impose  upon  him  one  hundred 
dollars  as  damages. — Welnstock -Nichols  Co. 


has   been    satisfied    by    section. — Knlgrht    v.  ^  v.  Courtney,  26  Cal.  App.  446.   147  Pac.  218. 
Marks,  188  Cal.  864,  191  Pac.  681.  ^^     Same— Manifestly  destltate  of  merit. 

2S.'  Bxtent  of  restltntlon — On  reversal  of  — In  an  action  to  cancel  a  deed  where  the 
•rder'  for  writ  6f  festltution;  appellant  is  flndlngrs  and  Judgment  were  in  favor  of  the 
entitled  to  be  restored  to  all  that  he  losf      defendants,  and  the  plain  tiff' a  appeal  is  faeM 
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by  the  appellate  court  to  be  without  merit, 
the  case  is  one  for  the  Imposition  of  dam- 
ages for  talklnsr  a  frivolous  appeal. — Miller 
V.  Oliver,  174  Cal.  404,  163  Pac.  357. 

34.  Where  an  appeal  is  manifestly  desti- 
tute of  merit,  the  court  is  warranted  In 
penalizing:  the  appellant  by  the  imposition 
of  damages  for  a  frivolous  appeal  taken 
purely  for  delay. — Johnson  v.  Dixon  Farms 
Co.,   29  Cal.  App.   52,  155  Pac.   136. 

85.  Same  — Title  to  property  prevlouoly 
determined  adversely.  —  The  title  to  the 
property  in  controversy  having  been  pre- 
viously finally  determined  adversely  to  the 
contention  of  the  appellant,  in  the  case  of 
Thompson  v.  McKenna.  22  Cal.  App.  129,  133 
Pac.  512,  the  present  appeal  is  deemed  friv- 
olous, and  damagres  are  awarded  against  the 
appellant. — Estate  of  McKenna,  168  Cal.  339, 
143  Pac.  605. 

86.  Same— Trivial  error  In  eompotatlon 
of  Interest  where  entire  relief  sought  could 
have  been  obtained  on  application  to  trial 
court,  shows  the  appeal  is  essentially  friv- 
olous, and  Judgment  will  be  affirmed  with 
proper  correction  In  computation  of  inter- 
est, with  costs  and  damages  against  appel- 
lant.— Rountree  v.  I.  X.  L.  Line  Co.,  106  Cal. 
62,  68.  39  Pac.  16. 

37.  Same— Same^Error  In  Isananec  of 
order  of  sale. — Appeal  from  order  refusing 
to  vacate  and  set  aside  order  of  sale  issued 
on  decree  of  foreclosure  because  it  was 
made  before  amount  of  Interest  had  been 
Inserted  in  decree  of  foreclosure,  is  frivo- 
lous, such  failure  amounting  to  mere  cleri- 
cal misprision,  and  order  will  be  affirmed 
with  damages. — Janes  v.  Bullard,  107  Cal. 
130.  132,  40  Pac.  108. 

88.     Mndillcatlon    of    Jadvment    merely. — 

If  judgment  directing  sale  of  property  to 
satisfy  lien  is  modified  by  merely  reducing 
amount  of  lien,  such  fact  alone  does  not 
show  that  appellant  has  lost  any  property 
so  as  to  authorize  sale  to  be  set  aside. — 
fearnhart  v.  Edwards,  128  Cal.  572,  577,  61 
Pac.  176.  See  Johnson  v.  Lamping,  34  Cal. 
293,  301. 

39.  Where  Judgment  for  sum  of  money, 
and  directing  that  mortgaged  i^roperty  be 
sold  to  satisfy  it,  is  modified  on  appeal  only 
by  reducing  amount  of  Judgment  so  slightly 
that  amount  of  judgment  still  remained 
more  than  amount  for  which  mortgaged 
property  was  sold,  defendant  can  not  be 
aald  to  have  lost  any  property  or  rights  by 
8\ich  sale  so  as  to  justify  its  being  set 
aside.— Hetitt  v.  Dean.  91  Cal.  617,  619.  25 
Ahi.  St.  Rep.  227,  28  Pac.  93. 

40.  Where  judgment  of  foreclosure  is 
greatly  modified  on  appeal  by  change  In 
computation  of  interest,  sale  under  fore- 
clbsure  will  not  be  set  aside,  as  the  only 
amount  lost  by  such  sale  was  amount  of 
such  Interest,  and  where  it  appears  that  de- 
fendant received  in  rents  and  profits  greater 
bum  than  such  interest,  restitution  of 
amount  of  interest  will   not  be   required. — 

•Tndart  V.  Den,  125  .Cal,  85,:  8.9,  57  Pac.  761. 


41.  Where  judgment  foreclosing  laborer's 
lien  was  reversed  as  to  counsel  fees  in- 
cluded therein,  but  aflflrmed  In  other  re- 
spects, and  no  order  of  restitution  of  prop« 
erty  was  ever  made  by  appellate  or  supe- 
rior court,  title  of  purchaser  at  sale  undef 
lien  foreclosure  was  not  affected  by  re- 
versal.— Purser  v.  Cady.  6  Cal.  Unrep.  70'(, 
49  Pac.  180. 

43*  Order  prior  to  Jndffment— Reatitntlov 
of  money  paid.  In  consequence  of  order  mad« 
prior  to  Jndirnient  which  was  not  appealed 
from,  will  not  be  made  on  reversal  of  Judg- 
ment, such  money  not  being  paid  after  or 
in  consequence  of  Judgment  appealed  from. 
— Reynolds  v.  Reynolds.  2  Cal.  Unrep.  547. 
8  Pac.  184. 

As  to  extent  of  restltntloA,  see  par.  25. 
this  note. 

43.  Purchaser  at  Jndlcial  aale— Reversal 
of  Jndarment«— Bffect  of. — The  title  of  one  not 
a  party  to  a  judgment  which  is  erroneoui 
but  not  void,  who'purchases  at  judicial  sal« 
under  such  judgment,  is  not  defeated  or 
impaired  by  a  subsequent  reversal  of  the 
judgment  on  appeal,  under  the  provisions 
of  the  above  section;  but  where  a  party  to 
the  Judgment  or  decree  purchases  the  prop- 
erty he  and  his  subsequent  grantees  acquire 
a  defeasible  title  only,  which  fails  with  r. 
sul^sequent  reversal  of  the  judgment,  under 
the  provisions  of  section  347,  ante. — Mills  v. 
Laing,  38  Cal.  App.  776,  177  Pac.  498.- 

As  to  rcTcraal  of  Judgment,  Bee  pars.  45- 
48,  this  note. 

44.  Redelivery  of  atock— -Wliich  Ikad  been 
turned  over  to  defendant  in  pursuance  of 
decree  of  distribution,  plaintiff  is  entitled 
to  on  reversal  of  decree. — Ash  ton  v.  Hey- 
denfeldt,   124  Cal.  14,  17,  56  Pac.  624. 

45.  Reveraal  of  Jadvmcnt  with  direction.** 
to  court  below  to  enter  judgment  in  con- 
formity with  opinion  of  supreme  court,  va- 
cates decree  reversed  and  leaves  it  as  If  It 
never  had  been  rendered;  and  this  is  so, 
though  reversal  directed  change  only  in  sum 
declared  due  and  court  might  have  ordered 
affirmance  with  modified  judgment,  and 
hence  successor  of  creditor  is  entitled  to 
recover  possession  of  premises  sold  on  mort- 
gage foreclosure. — Cowdery  v.  London  A 
S.  F.  Bank,  139  Cal.  298.  304,  96  Am.  St.  Rep. 
115.  78  Pac.  191 

See  par.  43.  this  note. 

Aa  to  reversals  of  Jadirment.  see  note  96 
Am.  St.  Rep.  124. 

46.  Same^-Action  of  loiver  conrt. — On  re- 
versal of  Judgment  with  directions  to  enter 
Judgment  in  conformance  with  opinion.  cour| 
below  has  no  power  to  modify  original 
Judgment,  though  change  directed  was  only 
amount  of  the  Judgment  to  be  rendered,  an4 
might  have  been  by  affirmance  and  modlfl* 
cation  of  Judgment  on  appeal  instead  of  by 
reversal. — Cowdery  v.  London  &  S.  P.  Banl^ 
139  Cal.  298.  304,  96  Am.  St.  Rep.  116,  73  Pa* 
196. 
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47.  g«iar  EITeet  of« — ^Rlgrht  of  defendant 
whose  property  has  been  taken  on  judgr- 
ment  which  is  subsequently  reversed,  does 
not  depend  on  provisions  of  this  section. — 
Reynolds  v.  Harris,  14  Cal.  667,  679;  Di 
Nola  v.  Allison,  148  Cal.  106,  118,  101  Am. 
8t  Rep.  84,  76  Pac.  976. 

48.  Reversal  of  judgrment  on  ground  that 
It  l8  not  supported  by  flndlngrs,  does  not  nec- 
essarily imply  that  any  Judfirment  should 
have  been  rendered  on  those  flndingrs. — 
Haldt  v.  Minor,  118  Cal.  886,  887, '46  Pac.  700. 

40.  Rlifht  to  asaesa  damaves —"  Appeal 
friTolows. — Where  an  appeal  is  not  only 
frivolous,  but  was  taken  for  delay,  as  is 
made  apparent  from  a  record  and  the  ap- 
pellant's brief  in  support  of  the  allegred 
error,  the  legislature  has  wisely  provided 
that  as  a  means  of  discourasingr  the  mak- 
ing of  appeals  for  such  purposes  the  court 
may,  in  affirmingr  the  Judgrment,  add  to  the 
costs  on  appeal  such  damages  as  may  be 
Just.  The  remedy  may  seem  a  harsh  one, 
for  the  reason  that,  as  a  rule,  a  client  is 
governed  largely  in  such  matters  by  the  ad- 
vice of  his  attorney  who  lends  himself  to 
such  practice;  but  there  is  no  other  method 
by  which  to  prevent  the  grrowingr  evil. — Hale 
v.  Cline,  46  Cal.  App.  616,  188  Pac.  296. 


As  to  aaaeaslBK  damavea  for  frlTOloiui 
peals,  see  pars.  8,  4,  14-19,  26-87,  this  note. 

86l    Sale^Reversal  of  JvdirnieBt  oa  appeal 
■eta  aside  aale  of  property  under  Judfirment, 


where  sale  was  made  to  plalntift,  and  appel- 
lant is  restored  to  his  origrinal  estate  in 
land.— Reynolds  v.  Harris,  14  Cal.  667,  669; 
Di  Nola  V.  Allison,  143  Cal.  106,  114,  115.  101 
Am.  St.  Rep.  84,  76  Pac.  976. 

61.  Same-— To  plaintiff  of  defendant's 
property  for  satisfaction  of  Judfirment  in- 
whole  or  in  part  may  be  set  aside  on  rever- 
sal of  Judfirment  dlrectingr  sale. — Barnhart 
V.  Edwards,  128  Cal.  672,  576,  61  Pac.  176. 


Same  —  Pnrehaaer  of  property  from 
plalBttfl  in  foreclosure  action,  who  had  pur- 
chased property  under  foreclosure  sale* 
is  not  in  position  to  invoke  any  equity  in 
his  favor,  or  claim  any  protection  from  res- 
titution where  his  purchase  was  made  after 
appeal  had  been  taken  from  Judfirment  and 
he  was  charfireable  with  notice  of  defend- 
ant's rifirhts  in  his  vendor's  title. — Di  Nola 
V.  Allison,  148  Cal.  106,  114.  116.  101  Am.  St. 
Rep.  84,  76  Pac.  976. 


58,  Taxes  —  Levy  of  which  had 
made  la  paranance  of  Jndjgment  by  board  of 
supervisors,  is  not  set  aside  by  reversal  of 
Judfirment  on  appeal.  —  San  Dlefiro  School 
Dlst.  V.  Board  of  Supervisors,  97  Cal.  438, 
439,  32  Pac.  617. 

64.  Same— Compliance  by  appellant  with 
Judirnient  of  lower  court*  directinfir  it  to  levy 
tax.  did  not  cause  it  to  lose  any  property 
or  rifirhts  of  which  restitution  could  be 
made  in  case  of  reversal. — San  Dlefiro  School 
Dist.  V.  Board  of  Supervisors,  97  Cal.  438. 
439,  82  Pac.  617. 


§  968.  ON  JITDOMENT  ON  APPEAL,  BEMTrTITTTS  MUST  BE  CEBTI- 
FIED  TO  THE  OLE&E  OF  THE  COURT  BELOW.  When  judgment  is  ren- 
dered upon  the  appeal,  it  must  be  certified  by  the  clerk  of  the  appellate  court 
to  the  clerk  with  whom  the  judgment-roll  is  filed,  or  the  order  appealed  from 
is  entered.  In  cases  of  appeal  from  the  judgment,  the  clerk  with  whom  the 
roll  is  filed  must  attach  the  certificate  to  the  judgment-roll,  and  enter  a  minute 
of  the  judgment  of  the  appellate  court  on  the  docket,  against  the  original 
entry.  In  cases  of  appeal  from  an  order,  the  clerk  must  enter  at  length  in  the 
records  of  the  court  the  certificate  received,  and  minute  against  the  entry  of 
the  order  appealed  from,  a  reference  to  the  certificate,  with  a  brief  statement 
that  such  order  has  been  affirmed,  reversed,  or  modified,  by  the  appellate  court 
on  appeal. 

History:  Enacted  March  11,  1872,  re-enactment  of  1 368  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8»  1901,  Stats,  and 
Amdts.  1900-1,  p.  174,  held  unconstitutional,  see  history,  §  6  ante; 
amendment  approved  May  6,  1919,  Stats,  and  Amdts.  1919,  p.  290. 
in  eireet  July  22,  1919. 


JUDGMENT  ON  APPEAL— REMITTITUR, 

1.  Amendments  allowed — Order  of  lower 
eourt  not  required. 

2,3.  Authority  of  clerk  of  lower  court. 

4.  Costs — Judgment  of  appellate  court — 
Power  of  trial  eourt  over. 

5,6.  Jurisdiction  of  appellate  court — ^When 
lost 


7.  Jurisdiction  of  superior  court — In  gen« 

eral. 

8.  Same — To  make  further  judgment, 

9.  Same — To  modify  judgment. 
10.  Modification — How  made. 

11, 12.  Motion  to  recall  remittitur. 

13.  Same — ^Death  of  respond^t. 

14.  Same— Notice  of  motion. 
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JUDGMBWT  Olf  APPBAL— REMITTITUIL 


IFt^Il, 


15.  Same  —  Void   judgment   of   appellate 

court. 

16.  Eemittitur  —  Failure   of   clerk   to   in- 

dorse—  Presumption    as    to    official 
acts. 

See,  ante,  §  936  and  note. 

1.  AmeBdmenta  allowed^-Order  of  lower 
coart  not  required. — Where  remittitur  had 
fiTone  down  to  lower  court,  it  became  of 
record  in  such  court  and  had  all  force  of 
order  made  in  that  court,  and  hence  where 
judsrment  on  appeal  remanded  cause  for  new 
trial  with  leave  to  parties  to  amend  their 
pleadings,  plaintiff  was  entitled  to  file 
amended  complaint  without  special  order 
therefor. — Pottkamp  v.  Buss,  5  Cal.  Unrep. 
462,  46  Pac.  169. 

2.  Avthorlty   of  clerk   of   lower  eoiirt. — 

Clerk  of  superior  court  in  makingr  entries 
required  by  this  section,  acts  by  authority 
of  appellate  court.  No  action  is  required  on 
part  of  superior  court  to  authorize  entry 
or  issuance  of  execution  thereon.  Judsrment 
of  supreme  court  becomes  Judgrment  of  su- 
perior court  as  soon  as  remittitur  is  filed 
and  entry  Is  made,  and  hence  time  within 
which  to  levy  execution  begrins  to  run  from 
entry  of  remittitur  In  docket. — ^McMann  v. 
Superior  Court,  74  Cal.  106,  107,  108,  16  Pac. 
448. 

8.  On  remittitur  from  supreme  court  on 
reversal  of  Judgment ,  directingr  entry  of 
Judgrment,  which  was  declared  in  specific 
terms,  clerk  below  could  enter  such  Judgr- 
ment in  vacation. — McMillan  v.  Richards.  12 
Cal.  467.   468. 

4.  Coata— ^adsmeat  of  appellate  eourt— i 
Power  of  trial  court  over. — Unqualified  re- 
versal of  Judgrment  by  supreme  court  fixes 
liability  for  costs  on  all  defendants,  and 
where  such  Judgrment  has  been  docketed  in 
conformity  with  Rule  XXIII  of  the  supreme 
court  and  this  section,  the  trial  court  is 
without  power  to  vacate  or  set  aside  such 
Judgment.  But  the  trial  court  has  power  to 
make  such  Judgement  conform  to  the  decision 
of  the  higrher  court;  therefore,  where  the 
findings  of  the  trial  court  are  afllrmed  as  to 
certain  defendants,  but  the  Judgrment  is  re- 
versed with  directions  to  the  lower  court  to 
proceed  in  conformity  with  the  opinion,  con- 
templating merely  the  entry  of  a  Judgment 
against  the  respondents  as  to  where  the 
findings  were  afllrmed,  action  of  the  trial 
court  in  setting  aside  Judgment  for  costs 
docketed  agralnst  such  defendants  will  be 
sustained. — Chapman  v.  Hughes.  8  Cal.  App. 
622,  86  Pac.  908.  See  Long  v.  Superior  Court, 
127  Cal.  686,  687,  60  Pac.  464;  Baker  v. 
Southern  Cal.  R.  Co.,  130  Cal.  113,  114,  62 
Pac.  802. 

5.  JnrladlctloB  of  appellate  coart — When 
loat.--^When  remittitur  has  gone  down  to 
lower  court,  appellate  court  loses  Jurisdic- 
tion unless  it  has  been  Issued  inadvertently, 
or  some  fraud  or  imposition  has  ben  prac- 
tised on  court  or  opposite  party. — Richard- 
son V.  Chicago  P.  &  P.  Co.,  135  Cal.  811,  312, 
67   Pac.   769. 


6.  As  general  rule,  supreme  court  can 
not  exercise  any  Jurisdiction  over  case  in 
which  remittitur  has  been  issued  and  filed 
in  court  below,  but  this  does  not  apply 
where  Judgment  of  reversal  was  obtained 
by  fraud,  since  in  such  case  Jurisdiction  of 
court  is  not  devested. — Trumpler  v.  Trump- 
ler,  123  Cal.  248,  252,  56  Pac.  1008. 

7.  Jvriadictioa  of  auperlor  coart— la  sea- 
eral. — ^When  remittitur  is  filed  with  clerk 
with  whom  Judgment-roll  is  filed.  Jurisdic- 
tion of  superior  court  reattaches,  and  fail- 
ure of  clerk  to  make  entries  required  by 
this  section  and  attach  certificates  to  Judg- 
ment-roll does  not  deprive  court  of  Juris- 
diction nor  render  nugatory  its  order,  nor 
keep  alive  stay  of  execution  on  appeal. — 
Granger  v.  Sheriff,  140  Cal.  190,  195.  73  Pac. 
816. 

8.  Same  — To  asake  farther  Jadsmeat. — 

Judgment  of  supreme  court  modifying  Judg- 
ment appealed  from  is  final  and  adjudication 
of  action,  and  superior  court  has  no  author- 
ity to  make  any  further  Judgment  or  order. 
—Vance  v.  Smith,  182  Cal.  610.  511,  64  Pac. 
1078. 

9.  Same— To  modify.  Jadsmeat* — Superior 
court  has  no  power  to  modify  Judgrment  of 
supreme  court  after  remittitur. — Estate  of 
Pichoir,  146  Cal.  404,  80  Pac.  512, 

10.  Modlfleatioa  —  How  auide.  —  Where 
Judgment  is  ordered  modified  by  appellate 
court,  fact  that  former  Judgment  was  va- 
cated and  new  Judgment  made  to  cover 
whole  ground  was  not  improper  method  of 
modifying  such  Judgment. — Downing  v.  Ra- 
demacher,  138  Cal.  824,  327,  71  Pac  343. 

11.  MotlOB  to  recall  remit  tltar,  made 
after  It  has  been  duly  and  regularly  is- 
sued, is  too  late,  court  having  lost  Juris- 
diction by  going  down  of  the  remittitur. — 
Estate  of  Levinson,  108  Cal.  450,  459,  41  Pac 
483,  42  Pac.  479. 

12.  Remittitur  conforming  to  Judgment, 
and  rendered,  will  not  be  recalled  where  it 
is  too  late  to  amend  judgment. — San  Fran- 
cisco Sav.  Union  v.  Lrf>ng,  6  Cal.  Unrep.  27, 
66  Pac.  882. 

13.  Same— Death  of  reapoadeat. — ^Remit- 
titur will  not  be  recalled  because  of  death 
of  respondent  pending  trial  without  substi- 
tution of  his  executors,  where  same  attor- 
neys represented  respondent  and  his  exec- 
utors, and  no  contention  is  made  that 
Judgment  was  wrong;  Judgment  in  such 
case  being  not  void,  but  merely  erroneous. 
— ^Martin  v.  Wagner,  124  Cal.  204,  205,  56 
Pac.  1023. 

14.  Same— Notice  of  motloa. — ^Where  no- 
tice of  motion  to  recall  remittitur  disclosed 
grounds  of  motion,  relief  will  not  be  denied 
because  notice  did  not  expressly  state  such 
grounds. — Baker  v.  Southern  Cal.  R.  Co. 
130  Cal.  113,  114.  62  Pac.  802. 

15.  Same  — Void    Jadgmeat   of    aippellate 

coart.— Remittitur  will  be  recalled  where 
Judgrment  rendered  by  appellate  court  is 
void,   and  appeal    will   be    restored    to    the 


Tit.  Xni,  Ch.  II.]     APPEALS  TO  SUFREMB  COURT— WHEN  HAT  BB  TAKEN.      ff  W»,  868 


calendar. — ^Martin  v.   Waflrner,   124  Cal.   204, 
205.  66  Pac.  1023. 

Am  to  power  of  appellate  eoart  after  re- 

■iittitiir,  see  note  21  Am.  Dec.  118. 

!«.  Remlttltup— Failure  of  clerk  to  In- 
donic— oPreeamptioa  ae  to  official  acte. — Un- 
der the  provlaiona  of  the  above  section 
where  the  record  contains  no  evidence  to 
the  contrary  on  the  sending  down  of  a 
rer^iittitur  after  decision  on  appeal,  the 
presumption   is   that   the   clerk   of   the   su- 


preme court  promptly  transmitted  the  re- 
mittitur after  its  issuance;  that  it  was 
duly  received  in  the  lower  court;  that  the 
clerk  of  the  lower  court  duly  received  it, 
and  that  thereafter  he  did  promptly  attach 
the  certificate  to  the  judgment- roll,  and 
enter  minute  of  the  Judgment  of  the  su- 
preme court  in  the  docket,  against  the 
original  entry,  as  his  official  duties  required 
him  to  do. — Fischer  v.  Lukens  (Cal.  App.), 
178  Pac.  302,  case  not  officially  reported. 


§959.  PROVISIONS  OF  THIS  CHAPTER  NOT  APPLICABLE  TO  AP- 
PEALS TO  STTPERIOR  COURTS.  The  provisions  of  this  chapter  do  not  apply 
to  appeals  to  superior  courts. 

History:  Enacted  March  11,  1872;  amendment  approved  March  9, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt,),  p.  7;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  174,  held  unconstitutional, 
see  history,  §  5  ante. 


Bee,  ante,  §  936  and  note. 


A*  to  appeal*  to  eoperlor  court,  see,  pOBu 
S§  974-980  and  notes. 


[Bj  Act  March  26,  1880,  Chapter  II  is  declared  "amended/'  but  in  fact  repealed|  and  a  new 
Chapter  II  substituted  therefor.    Bee  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14.J 


CHAPTER  n. 

APPEALS  TO  SUPREME  COUET. 


{963.     When  an  appeal  maj  be  taken. 

i  964.  Appeals ;  in  what  cases  appealed  from 
justices'  courts. 

fi  965.  Appeals  hj  ezecutors^  and  administra- 
tors. 

I  966.  Acts  of  executors  and  administrators^ 
where  appointment  vacated. 

i  967.     [No  such  section.] 

I  968.     [No  such  section.] 


S  969.  Who  m&j  take  appeal  from  probate 
court.     [Bei>ealed.] 

fi  970.  Executors  and  administrators  not  re- 
quired to  give  undertaking  on  ap- 
peal.    [Repealed.] 

I  971.  Acts  of  acting  administrator,  etc.,  not 
invalidated  by  reversal  of  order  ap- 
pointing him.     [Repealed.] 


§  963.  WHEN  APPEAL  BIAT  BE  TAKEN.  An  appeal  may  be  taken  from 
a  superior  court  in  the  following  cases : 

1.  From  a  final  judgment  entered  in  an  action,  or  special  proceeding,  com- 
menced in  a  superior  court,  or  brought  into  a  superior  court  from  another 
court; 

2.  From  an  order  granting  a  new  trial  in  an  action  or  proceeding  tried  by  a 
jury  where  such  trial  by  jury  is  a  matter  of  ripht,  or  granting  or  dissolving  an 
injunction,  or  refusing  to  grant  or  dissolve  an  injunction,  or  appointing  a 
receiver,  or  dissolving  or  refusing  to  dissolve  an  attachment,  or  changing  or 
refusing  to  change  a  place  of  trial,  from  any  special  order  made  after  final 

judgment,  from  any  interlocutory  judgment,  order,  or  decree,  hereafter  made 

*  ■  .1 

or  entered  in  actions  to  redeem  real  or  personal  property  from  a  mortgage 
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thereof,  or  lien  thereon,  determining  such  right  to  redeem  and  directing  an 
accounting ;  and  from  such  interlocutory  judgment  in  actions  for  partition  a? 
determines  the  rights  and  interests  of  the  respective  parties  and  directs  parti- 
tion to  be  made,  and  interlocutory  decrees  of  divorce. 

3.  From  a  judgment  or  order  grantiiig  or  refusing  to  grants  revoking  or 
refusing  to  revoke,  letters  testamentary,  or  of  administration,  or  of  guardian- 
ship ;  or  admitting  or  refusing  to  admit  a  will  to  probate,  or  against  or  in  favor 
of  the  validity  of  a  will,  or  revoking  or  refusing  to  revoke  the  probate  thereof ; 
or  against  or  in  favor  of  setting  apart  property,  or  making  an  allowance  for  a 
widow,  or  child;  or  against  or  in  favor  of  dir^'cting  the  partition,  sale  or  con- 
veyance of  real  property,  or  settling  an  account  of  an  executor,  administrator 
or  guardian,  or  refusing,  allowing  or  directing  the  distribution  or  partition  of 
an  estate,  or  any  part  thereof,  or  the  payment  of  a  debt,  claim,  or  legacy,  or 
distributive  share ;  or  confirming  or  refusing  to  confirm  a  report  of  an  appraiser 
or . appraisers  setting  ax)art  a  homestead;  from  an  order,  judgment  or  decree 
fixing  inheritance-tax  or  determining  that  no  inheritance-tax  is  due. 

History:  Original  section  enacted  March  11,  1872,  re-enactment  of 
§  347»  Practice  Act,  as  amended  1864,  Stats,  and  Amdts.  1854,  p.  84; 
repealed  and  present  section  enacted  March  28,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  14;  amendment  approved  March  19,  1889,  Stats, 
and  Amdts.  1889,  p.  324;  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  209; 
February  14,  1899,  Stats,  and  Amdts.  1899,  p.  8;  February  28,  1901, 
Stats,  and  Amdts.  1900-1,  p.  85;  April  24,  1915,  Stats,  and  Amdts.  1915, 
p.  209;  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  624.  In  efFect  July 
27,  1917. 

APPEAL  TO  SUPREME  COURT— WHEN  20.  Same— As  to  what  appealable  under. 

MAY  BE  TAKEN.  21.  Same— Amendment  of  1915. 


1.  Action  to  annul  contract  of  sale —  22.  Same — Finality  of  judgment. 

Interlocutory  judgment— Appeal.  gS-  25.  Same-Same-As  to  what  is. 

2.  Amendment-Order  denying  motion  26.  Same-Same-Only  judgment. 

to  amend  minntes.  '  '     " 


„,.,..    ^         ^^  27-30.  Same— SubdiTirion  1. 

f  •  a  ^^'^  ^"*^»    7^"'  A         .  31.  Same-SubdirWon.  1  and  2. 

6.  Same-Orders  after  final  judgment.  33  3^    Same-Subdirision  2. 

7.  Appellant  is  not  compelled  to  elect.  35.  37    Same-Subdivision  3. 

8.  "Attachment"— As  used   in   above  38.  Same— Sime— Has  no  application  to 


section.  probate  proceedings. 

9.  Same— Irregularities  in  attachment.  39.  Same— Same— Order  denying  motion 


10, 11.  Same — Order  dis8olvin|^  or  refusing  for  relief. 

to  dissolve.  40.  Continuance — Order  refusing. 

12.  Banking  —  Insolvency  —  Judgment  41.  Court   reproter,   official  —  Claim   of 

under  Bank  Commissioners'  Act.  presented  for  allowance. 

13.  Bill  of  exceptions  —  Order  granting  42.  Decisions    reviewable — In   general — 

relief  from  failure  to  present.  As   to   what   appellate   court   can 

14.  Certiorari — Supreme  court  has  juris-  consider. 

diction  of  appeal  from  judgment  43.  Same — Same — Amount  of  costs  and 
of  superior  court  on.  attorney's  fees. 

15.  Character  of  order — How  determined.  44.  Same — Same— Appeal  from  part  of 
16, 17.  Consent  judgment— Appeal  does  not  judgment. 

lie.  45.  Same  —  Same  —  Appeal   under   new 

18.  Construction    of    section  —  As    not  *°d  alternative  method. 

affected  by  sections  663  and  663%,  46.  Same  —  Same  —  Case  originating  ii 
ante.  superior  court. 

19.  Same  —  As  not  applying  to  appeal  47.  Same — Same  —  Same  —  Moaning   of 

from  justices '  courts.  word  '  *  possession. ' ' 


Ttt.  XIII,  Ck.  U.1  APPBAI.9  TO  SUPIUCM1&  COURT—IN    GENERAL. 


ilNIS 


48.  Same — Same — Effect  of  appeal  from 

new-trial  order  —  Amendment  of 
bill  of  exceptions. 

49.  Same — Same — ^Final  judgment. 

50.  Same — Same — Statement  on   motion 

for  new  trial  prepared  subse- 
quently to  the  hearing. 

51.  Same — Same — Vacation  of  ex  parte 

orders. 

52-  55.  Same  —  As  to  appealable  orders  — 
Order  after  final  judgment. 

56.  Same — Same — Same  —  Probate   pro- 
.ceedings. 

57,58.  Same — Same — Order  appointing  re- 
ceiver. 

59.  Same — Same — Order  changing  place 

of  trial. 

60.  Same — Same — Order  denying  change 

of  place  of  trial. 

61.  Sam'e  —  Same  —  Order  denying  dis- 

missal of  action. 

62-  Same — Same  —  Order  denying  leave 
to  amend  complaint. 

63.  Same — Same — Order  denying  motion 

for  new  trial. 

64.  Same — Same — Same — Editorial  note. 

65.  Same — Same — Order  denying  motion 

to  dissolve  an  injunction. 

66.  Same — Same — Order  denying  motion 

to  vacate  judgment. 

67.  Same — Same  —  Order   granting   mo- 

tion to  dissolve  attachment. 

68.  Same  —  Same  —  Order  granting  mo- 

tion to  vacate  temporary  injunc- 
tion. 

69.  Same — Same — Order  made  under  sec- 

tion 949,  ante. 

70,71.  Same — As  to  nonappealable  orders 
— Appeal  does  not  lie,  when. 

72.  Same — Same  —  Same  —  Order  refus- 

ing to  dismiss. 

73.  Same — Same — Same — Ori^nal  judg- 

ment or  order  not  subject  of  ap- 
peal. 

74.  Same  —  Same  —  Same  —  Same  — 

Circumstances  which  will  authorize 
an  appeal  from  an  order  refusing 
to  vacate  judgment. 

75.  Same  —  Same  —  Orders  denying  mo- 

tion for  new  trial — Construction  of 
code  provision. 

76.  Same  —  Same  —  Order  denying  mo- 

tion for  nonsuit. 

77.  Same  —  Same  —  Order  denying  mo- 

tion to  strike  out  testimony. 

78,79.  Same — Same — Order  on  demurrer. 

80.  Same  —  Same  —  Order  setting  aside 

a  default. 

81.  Same — Errors  of  law — Review  of. 

82-  85.  Same — ^Review  of  sufficiency  of  evi- 
dence —  Appeal  from  judgment 
within  sixty  dayi. 

86.  Same — Same — Same— Judgment  ren- 
dered prior  to  ameBdment  of  1907. 


87-  90. 

91. 

92. 
93,94. 

95. 

96. 
97. 

-    98. 


99. 

00. 


101- 


114, 
116, 


122, 


127, 


03. 

04. 
05. 
06. 

07. 

08. 

09. 
10. 

11. 

12. 
13. 

15. 

17. 

18. 
19. 

20. 
21. 
23. 
24. 

25. 
26. 
28. 
29. 

30. 
31. 


Same  —  Same  —  Appeal  from  judg- 
ment taken  more  than  sixty  days 
after  rendition. 

Same  —  Same  —  Appeal  under  new 
and  alternative  method  —  Review 
of  evidence. 

Same — Same — ^Duty  of  respondent. 

Same — Same — Judgment  of  dismis- 
sal without  findings  of  fact. 

Decree  denying  distribution  —  Con- 
clusiveness of — Not  an  *  *  opinion. ' ' 

Decree  settling  final  account. 

Default  —  Default-judgment  entered 
by  clerk. 

Same — Order  denying  motion  to  va- 
cate— Appeal. 

Same— Order  of  default. 

Same  —  Order  denying  motion  for 
judgment. 

Same — Order  denying  motion  to  set 
aside  default. 

Demurrer — Judgment  on. 

Same — Order  overruling  demurrer. 

Demurrer  to  amended  complaint  — 
Sustained  without  leave  to  amend 
— Absence  of  judgment. 

Discharge  of  executor  or  administra- 
tor— Motion  to  vacate — Minutes  of 
court. 

Dismissal  of  action — Order  dismis- 
sing action. 

Same— As  to  part  of  defendants. 

Same — Order  refusing  to  dismiss  ac- 
tion for  want  of  prosecution. 

Same  —  Order  refusing  to  vacate 
order  setting  aside  order  of  dis- 
missal. 

Same — Order  setting  aside  order  of 
dismissal. 

Dismissal  of  appeal — Order  appealed 
from  and  pleadings  may  be  consid- 
ered. 

Dissolution — Order  refusing  to  dis- 
solve injunction. 

Divorce — Alimony  —  Order  directing 
payment  of. 

Same — Same — Sale  by  receiver. 

Same  —  Decree  of  superior  court 
granting  divorce. 

Same — Vacated  judgment. 

Eminent  domain — Final  judgment. 

Same — Order  of  final  condemnation. 

Estate  of  decedent  —  Rejection  of 
claim. 

Execution — Labor  claims. 
Same — Order  refusing  to  quash. 
Ex  parte  order — Refusal  to  vacate. 
Findings — Order  denying  motion  for 

entry  of  different  judgment. 
Guardianship — Appointment. 
Same — Same — Incompetent. 
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132.  Same— Same — Nonresident  sister  in- 
competent— Not   party  aggrieved. 

133.  Same  —  ''Ad  litem"  guardian,  not 
included. 

L34.  Same — Aggrieved  party  —  Incompe- 
tent. 

135.  Same — Order  for  payment  of  money. 

L36.  Same — ^Bestoration  to  capacity. 

L37.  Same — Revocation  of  letters — Order 
refusing. 

L38.  Inferior  courts — Practice  of  first  ap- 
pealing from  justices'  court  to  su- 
perior court. 

L39.  Same  —  Judgment  of  superior  court 
on  appeal.  •• 

140.  Inheritance-tax — Writ  of  prohibition 
to    prevent    order   directing    pay- 
ment. 
141- 143.  Injunctions   (subdivision  2) — As  to 
generally. 

L44.  Same — As  to  order  granting  being 
appealable. 

L45.  Same — Same — ^Ex  parte  order. 

L46.  Same — ^Bank — Injunction  against  in 
proceedings  by  bank  commission- 
ers. 

L47.  Same  —  Declaratory  order  that  in- 
junction is  no  longer  in  force. 

L48.  Finality  of  judgment. 

L49.  Same — Preliminary  —  Order  strildng 
out  mandatory  portion. 

150.  Same  —  Refusal  of  application  for 
order  to  show  cause. 

151.  Same  —  Sale  —  Order  made  after 
judgment  restraining. 

L52.  Insolvency — Discharge  of  debtor. 
L53.  Same  —  Homestead  —  Order    setting 
aside. 

154.  Same — Settlement  of  accounts. 

155.  Same — Same — Order  setting  aside. 

L56.  Interlocutory  decree  —  For  sale  in 
partition,  and  confirmation  thereof. 

167, 158.  Interlocutory  judgment — In  action  to 
enforce  trust. 

159.  Interlocutory  order  —  Si:ibjecting 
trust- fund  to  payment  of  claim. 

L60.  Same — In  cases  other  than  partition. 

161.  Interpleader — Order  amending  order 
dismissing  complaint. 

162.  Intervention — Interlocutory  decree. 

L63.  Judgment  —  Appeal  lies  from  judg- 
ment enterea  by  trial  court  in  con- 
formity with  directions. 

164.  Same  —  Correction  —  Order  denying 
motion. 

165.  Same  —  Costs  —  Fee  of  guardian  ad 

litem — Order  adding  to  judgment. 

166- 171.  Same — Motion  to  vacate  or  set  aside 
— Order  refusing. 

L72.  Same— New  trial  granted  —  Appeal 
pending. 

[73.  Jurisdictional  amount  —  Special 
orders  made  after  final  judgment. 


177, 


181- 
184, 


190, 


74. 
75. 
76. 

78. 

79. 

80. 
83. 

85. 
86. 

87. 
88. 
89. 

91. 

92. 

93. 

94. 
95. 

96. 
97. 

98. 
99. 
200. 

201. 

202-  205. 
206-  210. 

211. 

212. 

213. 

214. 
215. 
216. 
217. 
218. 
219. 


Juvenile  court  proceedings — ^Appeal 
from-^Limitation  of  right  of. 

Modification  of  judgment  —  Order 
that  judgment  entered  be  reduced. 

Same  —  As  directed  by  appellate 
court. 

Mandamus  —  Judgment  of  superior 
court  granting  or  denying  applica- 
tion. 

Moot  question — Appeal  from  judg- 
ment which  raises. 

New-trial  order. 

Same  —  Afildavits  —  Order  striking 
out. 

Same— Dismissal  of  motion. 

Same — ^Divorce — Order  denying  mo- 
tion for  new  trial  in. 

Same — Of  motion  not  authorized. 

Same — Settlement  of  statement. 

Same — Same — Order  denying  motion 
to  settle  statement. 

Same — Same  —  Order  striking  state- 
ment from  files. 

Same  —  Same  —  Order  refusing  to 
strike  out  statement. 

Same— Same — Order  refusing  to  va- 
cate order  striking  statement. 

Same — Transcript. 

Nonappealable  orders — Appeal  from 
judgment  pending. 

Same — Same — Motion  to  dismias. 

Same — Same — Merits  of  appeal  can 
not  be  examined. 

Nonsuit — Order  of. 
Order  confirming  sale  in  partition.* 
Order  denying  new  trial  (subdivision 
2) — Not  appealable  order. 

Same  —  Same  —  Appeal  from  order 
and  from  judgment. 

Same — Same — ^Dismissal. 

Same — Same — Effect  of  amendment 
of  1915. 

Same — Same — Reviewable  on  appeal 
from  judgment. 

Order  directing  manner  of  disposing 
of  the  body  of  deceased. 

Order  directing  payment  of  attor- 
ney's fee  incurred  by  unsuccessful 
proponent  of  will. 

Order  directing  payment  of  money 
by  defendant  into  court. 

Order  directing  sale  of  land  outside 
of  state — Appealable  order. 

Order  dismissing  action — Constitntes 
a  final  judgment. 

Order  dissolving  an  attachment — An 
appealable  o^er. 

Order  for  family  allowance  —  Con- 
8tnied>  to  authorize  an  appeal. 

Order  tiJT  sale  of  perishable  prop- 
erty-th- Made    under    section    949, 

-  .ante...-  .  i-.  *. v' . . 
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220.  Order  for  sale  of  real  estate  of  de- 
ceased person. 

£81-224.  Order  granting  new  trial  —  Appeal- 
able order. 

225.  Order  denying  motion  for  ezeeution 

for  alimony — Not  appealable. 

226.  Order  denying  motion  to  strike— Not 

appealable. 

227.  Order  on  supplementary,  proceedings 

— Beview  of. 

228.  Order  refusing  to  vacate — Appoint- 

ment of  receiver. 

229.  Same — Ex  parte  order. 

230.  Order  relating  to  transcript — ^Subse- 

quent order  refusing  to  set  aside 
—  **  Special  order  after  judg- 
ment. ' ' 

231.  Order  requiring  sureties  upon  stay- 

bond  to  justify. 

232.  Order  setting  aside  default  in  action 

where  no  judgment  has  been  en- 
tered. 

233.  Order  settling  accounts  of  adminis- 

trator —  Effect  of  revocation  of 
letters. 

234.  Order  vacating  a  default — ^Where  no 

judgment  Iws  been  entered. 

235.  Ordex  vacating  dismissal  after  trans- 

fer— Appealable  order. 

236.  Order  vacating  judgment  of  dismis- 

sal— ''Order  after  judgment" — 
Appealable — ^Prohibition, 

237.  Partnership   accounting  —  Interlocu- 

tory decree — Appealable  order. 

238,  239.  Partition — Confirmation  of  sale. 
240-  242.  Same — Interlocutory  decree. 
243, 244.  Same — Same — Character  of. 

245.  Same — Receiver — Order  appointing. 

246.  Same  —  Reference  —  Order  vacating 

order  of. 
247,  248.  Pleadings— Order  striking  out  por- 
tion of. 
249.  Same  —  Order   directing   that   com- 
plaint be  made  more  definite  and 
certain. 

250-  252.  Probate  proceedings  ♦—  Appeals  can 
'    only  be  taken  from  such  judgments 
and  orders  as  are  mentioned. 

253.  Same — Account,  settlement  of — Ap- 

peal from  order. 

254.  Same — Same— Findings  and  decree. 

255.  Same  —  Same  —  Irrespective     of 

amount  involved. 

256.  Same — Same— Not  final  judgment. 

257.  Same — Same — ^Time  for  appeal. 
258-  260.  Same  —  Same  —  Vacating  order  set- 
tling. 

261  262.  Same — Administrator — ^Right  of  ap- 
peal. 

263.  Same — Attorney 's  fees — Order  allow- 

ing. 

264.  Same — Claim — Allowance  of. 


265.  Same— Same  —  Order  directing  pay- 

ment of. 

266.  Same — Same— Same — After  appeaL 

267.  Same — Same — Same— Amount  imma- 

terial, 

268.  Same — Same  —  Same  —  Dismissal  of 

petition  for. 

269.  Same  —  Same  —  Same  -7  Preferred 

claim, 

270, 271.  Same — Compensation  of  executor. 

272,  273.  Same — Contempt  —  Order  adjudging 
executor  or  administrator  in. 


274, 275.  Same — Contest — ^DismissaL 

276,277.  Same  —  Same  —  New    trial  — Order 
granting. 

278.  Same — Same — Same — Order  denying. 
279, 280.  Same — Same — Same — Statement   on. 

281.  Same — Same  —  Setting  aside  orders, 
etc. — Order  denying  motion  of  con- 
testants of  will. 

282, 283.  Same — Conveyance — Order  for. 

284.  Same — ^Decree  of  final  distribution. 

285.  Same — Same — ^Postponement —  Order 
refusing. 

286.  Same — Same — Partial  distribution — 
Order  decreeing. 

287.  Same — Same  —  Relief  in  equity  not 
granted. 

288.  Same — Same — Right  of  executor  to 
appeal. 

289, 290.  Same — Same — Order  refusing  to  set 
aside  and  vacate. 

291,  292.  Same — Same — Order  vacating. 

293.  Same — ^Dismissal  of  action  —  Order 
commanding. 

294.  Same — Execution — Order  of  probate 
court  refusing  to  quash. 

295,296.  Same  —  Family     allowance  —  Order 
granting, 

297.  Same  —  Same  —  Order  refusing  to 
grant. 

298.  Same — Final  orders  in  special  pro- 
bate proceedings. 

299,300.  Same  —  Homestead  —  Order   setting 
apart. 

301.  Same — Same — Setting  aside  proceed- 
ings. 

302.  Same — Same — ^Vacating  order — Or- 
der denying  motion. 

303.  Same  —  Mortgage  —  Order  authoriz- 
ing. 

304.  Same — New  trial — Order  denying. 

305.  Same— Probate  of  will — Order  refus- 
ing. 

306.  Same  —  Restoration  of  property-^ 
Order  requiring. 

307-309.  Same — Revocation   of  probate — Ap- 
peal lies  from  order  refusing. 

310.  Same — Same — Prior  to  amendment. 

311.  Same — Sale  of  property  —  Order  of 
probate  court  directing. 
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§•98 

312. 

313. 
314. 

315. 
316. 

317. 
318, 319. 

320. 

321. 
322-  326. 

327. 

328,  329. 

330. 
331-  333. 

334. 
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335-  338. 

339,  340. 

341. 

342,  343. 
344. 
345. 
346. 

347. 
348. 
349. 
350. 


351. 

352. 
353. 


354. 
355. 

356. 


Same  —  Same  —  Order  of  probate 
court  directing  executor  to  proceed 
with. 

Same — Same — Order  confirming  sale. 

Same — Same — Same  —  Order  refus- 
ing to  hear  evidence  or  to  confirm. 

Same  —  Same  —  Resale  —  Order  of 
court  directing. 

Same  —  Same  —  Return  of  purchase- 
money — Order  dismissing  petition 
for. 

Same — Same — Setting  aside  —  Order 
of  probate  court  refusing. 

Same — Special  administrator — Order 
appointing. 

Same — Suit  in  name  of  administra- 
trix—Order directing. 

Quo  warranto — Decision  of  judge  at 
chambers. 

Receiver  —  Accounts  of  —  Order  ap- 
proving. 

Same — Amendment  to  section  allow- 
ing appeal  from  order  appointing 
receiver. 

Same — Prior  to  amendment  of  sec- 
tion. 

Same — Compensation  —  Order  fixing 
receiver 's. 

Same — Order  that  receiver  take  prop- 
erty. 

Redemption  —  Order  adjudging  that 
plaintiff  is  barred  from  all  equity 
of. 

Refusal  to  set  aside  appealable  order. 

Same — Writ  of  assistance. 

Refusal  to  set  aside  nonappealable 
order. 

Removal   of  cause — Order   refusing. 

Report  of  referee — Confirmation  of. 

Same — Order  overruling  exceptions. 

Revocation  of  probate  of  will — Order 
dismissing  proceedings  —  Appeal- 
ability. 

Separate  appeals  —  Every  judgment 
and  order  subsequent  to  judgment. 

Same — No  separate  appeal  lies  from 
parts  of  two  judgments. 

Specific  performance  —  Interlocutory 
decree. 

Stay  of  execution  —  Order  striking 
undertaking  to  stay  execution  from 
files. 

Substitution  of  parties — Order  deny- 
ing application  to  vacate  order. 
Same — Order  granting. 

Summary  proceedings  —  All  judg- 
ments rendered  in  special  civil 
proceeding. 

Same — Removal  from  ofilce. 

Supplementary  proceedings — In  gen- 
eral. 

Same — Rulings  on  evidence  on — Not 
an  appealable  order. 


357.  Trustee — Order  vacating  order  sub- 

stituting. 

358.  Void  judgment — Rendered  by  court 

without  jurisdiction. 

359.  Same  —  On    appeal    from    inferior 

court. 

360.  Same — Order  setting  aside. 

361.  Void  orders  may  be  appealable. 

362.  Writ  of  assistance — In  general 

363.  Same — In  s^le  in  partition. 

364.  Same  —  Order   refusing   to   restraii 

sheriff  from  executing  writ  of. 

365.  Writ  of  error— WiU  not  be  grantee 

in  proceedings  where  appeal  lies. 

366.  Writ  of  possession — Error  in  grant- 

ing. 

See,  also,  ante,  §  936  and  note. 

As  to  «P9cala  !■  dmliuiire  procecdlass,  see 

note  10  L.  R.  A.  288. 

A*  to  conaldemtlon  of  InaaflcleBey  of  the 
evidence  on  the  appeal  from  the  Jadsment. 

see,  ante,   S  956,  note  par.  SO. 

A*  to  eonstructton  resardlns  Intention  of 
leclftlatnre  by  amendmentn  In  1915  to  above 
and  other  aectlona,  see,  ante,  S  »56,  note 
par.   17. 

A«  to  iodsmenta  nnd  ordera  which  are 
appealable,  see,  ante,  5  936,  note  pars.  68- 
81.  . 

A»  to  power  of  trial  coart  to  hear  aad  de- 
termine motion  for  new  trial  after  appeal 
ha*  been  taken  bat  before  the  aame  has 
been  determined,  see,  ante,  §  939,  note 
par.   20. 

A»  to  review   of  aatiaded  Jadvment,  see, 

ante,   §  936  and  note. 

1.  Action  to  annal  contract  of  ■ale— la- 
terlocntory  Judcment^Appeal^— In  the  case 
of  an  Interlocutory  judgment  entered  In  an 
action  to  annul  a  contract  for  the  sale  of 
real  property  and  to  quiet  the  plaintiff's 
title  thereto  and  requiring  the  plaintiff 
within  a  limited  time  to  tender  to  the  de- 
fendant a  deed,  and  upon  defendant's  fail- 
ure within  a  designated  time  thereafter  to 
make  the  payments  provided  in  the  contract, 
the  plaintiff's  title  to  be  quieted,  is  not  an 
appealable  order  under  the  provisions  of  the 
above  section  as  amended  in  1916.— Krotier 
V.  Clark,  178  Cal.  736,  147  Pac,  657,  apply- 
ing the  doctrine  in  Illinois  Trust  A  Sav 
Bank  v.  Alvord.  99  Cal.  407,  33  Pac.  1182 • 
Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co..  159  Cal.  484,  114  Pac.  838;  Grey  t. 
Brennan,  147  Cal.  855,  81  Pac.  1014. 

2.  Amendment— Order  denying  motion  to 
amend  minutes  of  court  is  not  appealable- 
it  not  being  special  order  made  after  final 
Judgment  within  meaning  of  subdivision  2 
since  it  in  no  manner  affected  Judgment  or 
bore  any  relation  to  It.— Griess  v.  State  Inv 
Ins.  Co..  93  Cal.  411,  411.  28  Pac.  1041. 

8.  Appealn  in  probate  matters  must  find 
authority  in  subdivision  8  of  above  secUon 
which  points  out  all  and  the  only  cases  oi 
Instances  in  which  an  appeal  may  be  takes 
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in  probate  proceedinsrs.  There  is  no  other 
provision  of  law  which  purports  to  author- 
ize an  appeal  in  any  case  In  probate  mat- 
ters.— Estate  of  Seymour,  15  Cal.  App.  287, 
114  Pac.  1023. 

As  to  appealability  of  order  dlamlaslav 
proeeedlnsa  for  roTocatlon  of  probate  of  a 
will,  see  pars.  807-309,  this  note. 

As  to    decree   oettUair   flMal   aeconat*   see 

par.  51,  this  note. 

4.  Under  above  section,  subdivision  8, 
allowincr  an  appeal  in  probate  proceedinsrs 
from  an  order  "affainst  or  in  favor  of  .  .  . 
makiner  an  allowance  for  a  widow  or  child," 
opposingr  creditors  and  the  administrator  of 
an  insolvent  estate  may  appeal  from  an 
order  directing  the  payment  of  a  family  al- 
lowance under  such  orisrinal  order  therefor, 
for  a  period  subsequent  to  one  year  after 
the  granting  of  letters. — Estate  of  Treat, 
162  Cal.  250,  258,  121  Pac.  1003. 

5.  An  order  setting  aside  a  prior  order 
conflrming  the  sale  of  land  belongrinsr  to  the 
estate  of  a  deceased  person  is  in  lesral  effect 
an  order  against  directing  the  sale  or  con- 
veyance of  real  property,  within  the  mean- 
ing of  subdivision  8  of  this  section,  and  is 
appealable. — ^Estate  of  West,  162  Cal.  352, 
353,  122  Pac.  968. 


C     Same     Orders   after  flnal  Jndgment. — 

Subdivision  2,  of  above  section,  giving  right 
of  appeal  from  orders  after  flnal  judgment 
does  not  apply  to  probate  matters. — Estate 
of  Seymour,  15  Cal.  App.  287,  114  Pac.  1028. 

7.  Appellaat    Is    not    eompclled    to    elect 

as  to  which  one  of  the  two  methods  of  ap- 
peal he  will  adopt  and  proceed  under.  If  he 
has  perfected  an  appeal  under  either  method 
it  is  sufficient.  If  his  appeal  is  perfected, 
tested  by  the  new  method,  it  is  unimportant 
whether  he  unsuccessfully  attempted  to  file 
a  sufficient  cost  bill  in  addition  to  serving 
his  notice,  neither  of  which  the  new  method 
requires.  It  was  entirely  voluntary  on  his 
part  whether  as  a  matter  of  protection  he 
should  do  so  or  not  and  his  appeal  is  not 
imperiled  because  in  an  attempt  at  cautious- 
ness he  has  erred  in  some  matter  of  proceed- 
ing which  he  might  have  omitted  and  his 
appeal  still  be  good.  If  the  appeal  would 
otherwise  be  good,  by  simply  filing  the  no- 
tice of  appeal  in  unsuccessful  attempt  to 
take  steps  required  in  the  old  method  and 
not  required  by  the  new  will  be  deemed  un- 
important and  of  no  legal  significance  as 
affecting  the  appeal. — Mitchell  v.  California 
&  O.  8.  8.  Co.,  154  Cal.  731,  784,  99  Pac.  202. 

8.  ^Attachment"— As  nsed  la  above  sec- 
tioB  Is  broad  enough  to  include  seizure  and 
custody  under  writ  as  well  as  writ  itself, 
and  hence  order  releasing  atached  property 
on  ground  that  it  is  not  liable  to  seizure  is 
appealable  as  order  dissolving  attachment — 
such  orders  not  relating  to  discharging  writs 
of  attachment  where  same  were  improperly 
or  erroneously  issued. — Risdon  I.  &  L.  W.  v. 
Citizens'  T.  Co..  122  Cal.  94,  96,  68  Am.  St. 
Rep.  26,  54  Pac.  529. 


9.  Same — irregularities  In  attacbmeat  as 

to  its  inception  or  form  must  be  considered 
on  direct  appeal  from  order  refusing  to  dis- 
solve attachment,  and  not  on  appeal  from 
Judgment. — Mudge  v.  Stelnhart,  78  Cal.  34, 
38,  12  Am.  St.  Rep.  17,  20  Pac.  147. 

10.  Same— Order  dissolving  or  refusing  to 
dissolve  attachment  is  appealable. — Mudge 
V.  Stelnhart,  78  Cal.  34.  38.  12  Am.  St  Rep. 
17.   20  Pac.   147. 

11.  Order  refusing  to  dissolve  attachment 
is  not  appealable  under  this  section. — Al- 
lender  v.  Fritts,  24  Cal.  447,  448. 

12.  Bankings-Insolvency— Judgment  un- 
der Bank  Commissioners*  Act  to  effect  that 
corporation  is  insolvent,  and  that  it  is  un- 
safe for  it  to  continue  business,  and  that 
property  of  corporation  be  delivered  to  it 
for  purpose  of  liquidation,  to  be  adminis- 
tered under  direction  of  bank  commissioners, 
and  that  injunction  applied  for  be  issued  as 
final  Judgment,  is  appealable:  and  hence 
order  refusing  to  modify  such  injunction 
was  proper. — People  ex  rel.  Bank  Commis- 
sioners V.  Bank  of  Mendocino,  188  Cal.  107, 
65  Pac.  124. 

IS.  Bill  of  exceptions .—  Order  granting 
relief  from  failure  to  present  bill  of  excep- 
tions in  time  is  not  appealable — it  not  being 
special  order  made  after  Judgment  since  it 
in  no  manner  affected  Judgment  or  bore  any 
relation  to  it,  nor  was  It  final  determina- 
tion of  any  matter  affecting  appellant  In 
proceedings  before  court  in  which  it  was 
made. — Kaltschmidt  v.  Weber,  186  Cal.  676, 
676,  69  Pac.  497. 

14.  Certiorarl^Suprenie  court  kas  Juris- 
diction of  appeal  from  Judgment  of  superior 
court  on  certiorari  from  Justice  of  the  peace, 
regardless  of  amount  involved. — Helnlen  v. 
Phillips,  88  Cal.  661,  668,  26  Pac.  866  over- 
ruling: Bienenfeld  v.  Fresno  Mill  Co.,  82 
Cal.  425,  22  Pac.  118. 


16.  Ckaracter  of  order— How  determined. 

— Whether  order  is  appealable  Is  to  be  de- 
termined by  what  it  purports  to  determine, 
not  by  what  may  be  Its  actual  operative 
effect. — Estate  of  Bullock,  76  Cal.  419,  421, 
17  Pac.  540. 

1«.  Consent  Judgment— Appeal  does  not 
lle« — On  a  consent  Judgment  will  not  be  re- 
versed on  appeal. — Estate  of  Lorenz,  124  CaL 
495,  497,  57  Pac.  881. 

As  to  review  of  Judgments  by  eousent*  see. 
ante,  §  936  and  note. 

17.  Judgment  under  stipulation  is  not  ap- 
pealable, it  being  Judgment  by  consent. — 
Pacific  Pav.  Co.  v.  Vlzelich,  1  Cal.  App.  281, 
82  Pac.  82. 

18.  Construction  of  section— As  not  af- 
fected by  sections  868  and  868H*  ante,  au- 
thorizing court  to  vacate  and  set  aside 
Judgment  and  enter  another  and  different 
Judgment,  on  motion,  for  such  sections 
merely  provide  remedy  in  addition  to  appeal, 
and  hence  inconsistency  between  findings 
and  Judgment  may  be  reviewed  on  appeal 
from  Judgment. — Patch  v.  Miller,  125  Cal. 
240,  241,  57  Pac.  986. 


1868 


APPjiSAL  to  8UPRBMB  COURT— WHEIf  MAY  BBS  TAKEN. 


[Pt.II. 


19.  Same  — Aa  not  mpplyinm  to  appeal 
from  Jaatieea*  coarta»  and  hence  order  deny- 
Ing  motion  to  strike  out  plaintifTa  cost-bill 
on  appeal  from  Justice  of  peace.  Is  not  ap< 
pealable  as  special  order  after  Judsrment. — 
Henlgan  v.  Ervin,  110  Cal.  87,  40,  42  Pac.  457. 

20.  Same— As  to  what  appealable  under. 

— ^An  order  denying  a  motion  to  vacate  a 
default  is  not  appealable,  not  being  one  of 
those  enumerated  herein.  An  attempt  to  ap- 
peal from  a  nonappealable  order  does  not 
give  the  appellate  court  Jurisdiction  or  au- 
thority to  review  it. — Sherman  v.  Standard 
Mines  Co.,  166  Cal.  624,  187  Pac.  249. 

21.  Same^Amendment  of  1915. — This  sec- 
tion as  amended  is  applicable  to  every  case 
where  such  order  was  made  subsequent  to 
the  date  of  taking  effect  of  the  amendment, 
regardless  of  whether  the  proceedings  for 
a  new  trial  were  initiated  prior  or  subse- 
quent to  such  date. — ^Woodruff  v.  Colyear, 
172   Cal.    440,    166   Pac.   475. 

22.  Saiiie.-.Flnallty  of  Judgments— Recital 

that  defendants  are  enjoined  until  further 
order  of  court  in  injunction,  made  as  part 
of  final  Judgment,  does  not  render  such 
Judgment  any  less  final. — People  v.  Bank  of 
Mendocino  Co..  133  Cal.  107,  108,  65  Pac.  124. 

28.  Same — Same^Aa  to  what  to. — Final 
Judgment  as  used  in  subdivision  2  means 
final  Judgment  mentioned  in  subdivision  1 
of  this  section. — Estate  of  Smith,  98  Cal.  686, 
640,  88  Pac.  744. 

24.  Pinal  Judgment  in  subdivision  2  re- 
fers to  one  mentioned  in  subdivision  1,  and 
not  to  those  mentioned  in  subdivision  3. — 
Estate  of  Calahan,   60  Cal.   282,   233. 

25.  Final  Judgment  as  used  in  subdivi- 
sion 1  applies  only  to  those  Judgments 
known  at  common  law  as  final  Judgments, 
and  does  not  apply  to  determination  termed 
orders  or  Judgments  defined  In  subdivision 
3  of  this  section,  and  for  that  reason  right 
of  appeal  is  expressly  given  to  such  orders 
and  Judgments. — Estate  of  Smith,  98  Cal. 
636.  640,  33  Pac.  744. 

26.  Same — Same_OBly  Judgment. — ^Where 
Judgment  Is  only  Judgment  provided  for  by 
act  it  is  final  Judgment  in  strictest  sense  of 
term. — People  v.  Bank  of  Mendocino  Co., 
133  Cal.  107,  108,  65  Pac.  124.  See  Stockton 
C.  H.  ft  A.  W.  V.  aien's  Falls  Ins.  Co.,  98 
Cal.  567,  677,  33  Pac.  633. 

27.  Same -.- Suhdlvialon  1. — A  Judgment 
upon  demurrer  in  a  suit  in  equity  to  avoid 
the  effect  of  a  deed  brought  against  the  ad- 
ministrator of  the  estate  of  the  deceased 
grantor,  claimants  to  the  title  under  subse- 
quent conveyances  and  their  mortgagees, 
dismissing  the  action  as  to  the  subsequent 
claimants,  and  leaving  it  still  pending  and 
undertermined  as  to  the  mortgagees  and 
the  administrator,  is  a  final  Judgment  from 
which  an  appeal  will  lie. — Baxter  v.  Boege, 
173  Cal.   589.  160  Pac.   1072. 

28.  An  order  overrulng  a  motion  to  re- 
open a  case  before  decision  rendered  is  not 
an  appealable  order,  but  is  reviewable  on 
appeal   from    the   Judgment   and    the    order 


denying  new  trial  when  the  proceeding  on 
the  motion  is  incorporated  in  the  bill  of 
exceptions. — Phenegar  v.  Paolini,  27  Cal. 
App.  881,  149  Pac.  1008. 

29.  An  appeal  taken  from  a  Judgment  dis- 
missing  an  amended  complaint  in  interven- 
tion as  to  three  defendants,  but  leaving  the 
question  undetermined  as  to  the  seven  other 
defendants,  must  be  dismissed. — Dabney  Oil 
Co.  V.  Providence  Oil  Co.,  29  CaL  App.  261, 
166  Pac.  114. 

30.  A  Judgment  for  damages  in  an  action 
to  recover  for  personal  injuries,  from  which 
an  appeal  has  been  taken  without  bond,  is  a 
final  Judgment. — ^In  re  Berlin  Dye  Works 
ft  Laundry  Co.,  226  Fed.  688. 

SI.  Same  —  Sohdtvlaiona  1  and  2. — Con- 
strued to  embrace  under  subdivisions  1  and 
2,  orders  and  Judgments  other  than  those  In 
probate  proceedings. — Estate  of  Calahan,  60 
Cal.  282,  288. 

82.  Same-»-Snhdivtofon  2. — An  appeal  lies 
"from  any  special  order  made  after  final 
Judgment"  under  this  section,  but  is  general 
in  its  character  and  therefore  is  controlled 
by  the  special  law  in  section  1222,  which 
makes  a  Judgment  of  contempt  final  and 
conclusive  and  therefore  nonappealable. — 
Gale  V.  Tuolumne  County  Water  Co.,  169  Cal. 
46.  146  Pac.  638. 

33.  No  appeal  lies  from  an  order  dis- 
charging one  as  a  receiver. — ^Edwards  v. 
Western  Land  ft  Power  Co.,  27  Cal.  App. 
724,  161  Pac.  16. 

34.  An  appeal  taken  from  an  order  deny- 
ing a  motion  for  a  new  trial  subsequent  to 
the  taking  effect  of  the  amendment  of  1916 
to  above  section  abolishing  such  appeals, 
must  be  dismissed,  notwithstanding  the  in- 
stitution of  proceedings  in  the  direction  of 
making  of  such  a  motion  prior  to  the  taking 
effect  of  the  amendment. — Hester  v.  McMul- 
lan,  29  Cal.  App.  664,  167  Pac.  621. 

85.  Same  —  Sahdivtoion  8. — Construed  to 
embrace  under  subdivision  8  only  such  Judg- 
ments and  orders  as  are  made  in  probate 
proceedings. — Estate  of  Calahan,  60  Cal.  282. 
238. 

86.  No  authority  is  found  herein  for  an 
appeal  from  an  order  refusing  to  set  aside 
a  previous  order  for  the  sale  of  lands  be- 
longing to  the  estate  of  a  decedent. — ^Estate 
of  McCarty,  169  Cal.  708,  147  Pac.  941. 

87.  An  appeal  does  not  He  from  a  finding 
but  only  from  the  order  denying  the  letters. 
— Estate  of  Funkenateln,  170  CaL  694,  160 
Pac.  987. 


88.  Same— Same— Haa  no  applleattom  tm 
prohate  proeeedlngsv— The  provisions  of  the 
above  subdivision  have  no  application  to 
probate  proceedings. — In  re  Allen's  Estate, 
176  Cal.  356,  165  Pac.  1011. 

89.  Same^Same— .Order  denying  motion 
for  reliefs — An  order  denying  a  motion  to  be 
relieved  from  failure  to  propose  a  bill  of 
exceptions  in  a  probate  matter  is  not  ap- 
pealable, since  It  is  not  within  the  sole  ex- 
ception   of   subdivision    3,    section   968.    al- 
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lowlnsr  appeals  In  prolate  matters. — ^In  re 
▲Uen's  Estate,  176  Cal.  856.  166  Pac.  1011. 

4t.    ContflmoaBce  —  Order  refnsins  is  not 

appealable  order. — Haraszthy  v.  Horton,  46 
Cal.  645,  646. 

4L  Court  reporter,  oflleial— Clmlm  of,  pre- 
seated  for  allowance  to  court  or  Judsre,  is 
not  an  action,  nor  a  special  pleading,  within 
subdivision  1  of  above  section. — Pipher  v. 
Superior  Court,  8  Cal.  App.  626,  86  Pac.  904. 

42.  Dedaiomi  revleivable  —  In  general— 
As  to  what  appellate  eoort  earn  eonsider. — 

Appellate  court  is  not  authorized  to  con- 
sider evidence  unless  it  is  contained  in  a 
transcript  as  provided  by  this  section  or  in 
a  statement  or  bill  of  exceptions,  and  evi- 
dence contained  in  the  transcript  not  so 
authenticated  will  not  be  considered  by  the 
appellate  court. — ^Lane  v.  Tanner,  166  Cal. 
136.  187,  108  Pac.  846. 


48.  Same— Same— Antonnt  of  costs  and 
attemey^o  fees* — Where  the  amount  of  costs 
allowed  are  less  than  three  hundred  dollars, 
the  action  of  the  trial  court  in  the  matter 
is  not  reviewable  upon  appeal. — Meyer  v. 
Perkins,  20  Cal.  App.  661.  130  Pac.  206,  208. 


Samo— Same— Appeal  from  part  of 
fadcment.  —  Ordinarily  an  appeal  from  a 
specific  part  of  a  Judfirment,  authorized  by 
section  940,  ante,  leaves  the  parts  not  ap- 
pealed from  unaffected,  and  such  unaffected 
parts  must  be  deemed  final,  beiner  a  final 
judgment  of  the  facts  and  rights  which  they 
determine. — ^Whalen  v.  Smith,  168  Cal.  360, 
862,  126  Pac.  904.  See  dis.  op.  and  concur, 
op.,  126  Pac.   904,   906. 

4B.  Same— Samo— Appeal  under  new  and 
alternative  ntethod  does  not  limit  consider- 
ation and  review,  and  if  taken  in  six  months 
from  entry  of  Judgment,  the  evidence  may 
be  reviewed  and  considered  as  well  as  any- 
thing else. — Larsen  v.  Larsen,  16  Cal.  App. 
533.  116  Pac.  840. 


As  to  review  of  erldence  on  sncli  an 
peal,  see  par.  91,  this  note. 

4C.  Same— -Same— Caae  orlslnatlns  In  su- 
perior conrt* — ^The  supreme  court  has  no  ju- 
risdiction of  an  appeal  from  a  judgment  of 
the  superior  court  rendered  in  an  action 
involving  possession  of  land  on  an  appeal 
from  a  justices'  court,  notwithstanding  the 
complaint  contains  an  allegation  of  the  pos- 
session of  the  demised  premises  by  the  de- 
fendant.— O'Meara  v.  Hables,  168  Cal.  240, 
124  Pac.  1008. 

dT.  Same  — >  Same  —  Same  —  Meaning  of 
wot€  *<poaaewilon.^ — In  the  provisions  of  the 
Code  of  Civil  Procedure  denying  jurisdiction 
to  the  justices'  court  of  actions  involving 
the  possession  of  real  property  (89  112,838), 
and  In  the  constitutional  provisions  confer- 
ring such  jurisdiction  on  the  superior  courts 
and  on  the  supreme  court  on  appeal,  the 
possession  there  referred  to  Is  such  posses- 
sion as  has  relation  to  title  or  is  necessary 
to  the  enforcement  or  defeat  of  the  cause 
of  action  asserted. — O'Meara  v.  Hables,  163 
CaL  240,  124  Pac.  1003. 


48.  Same— Same— Bflect  of  appeal  from 
new-trial  orders— Amendment  of  bill  of  ex- 
ceptions.— An  appeal  from  an  order  denying 
a  new  trial  deprives  the  superior  court  of 
jurisdiction  to  set  aside  such  order,  and 
while  the  order  is  in  force  the  record  upon 
which  it  is  based  can  not  be  amended. — 
Merced  Bank  v.  Price,  162  Cal.  699,  93  Pac. 
866. 

40.     Same  —  Same  —  Pinal      Judgment. — A 

judgment  is  not  final  within  the  meaning  of 
section  939,  ante,  authorizing  an  appeal 
therefrom  in  certain  cases,  unless  it  be  one 
which  finally  disposes  of  the  rights  of  all  the 
parties  to  the  action  in  relation  to  the  mat- 
ter in  controversy,  in  effect,  ending  the  pro- 
ceedings in  the  court  in  which  entered. — 
Anglo-California  Bank  v.  Superior  Court, 
168  Cal.  766,  96  Pac.  808. 

SO.  Same  —  Same  —  Statement  on  motion 
for  neiv  trial  prepared  sabseqncntly  to  the 
hearing  of  the  motion  may  be  considered  on 
appeal  from  the  Judgment,  although  not 
considered  on  appeal  from  the  order. — Blood 
V.  La  Serena  Land  &  Water  Co.,  150  Cal.  771, 
89  Pac.  1090. 


Bl.  Same— Samo— Vacation  of  ex  parte 
orders. — ^Applies  to  such  orders  alone  as  the 
court  has  power  to  make  without  notice, 
and  not  to  void  ex  parte  orders  made  out- 
side the  jurisdiction  of  the  court,  which 
have  the  effect  of  depriving  of  property 
without  due  process  of  law. — Boca  &  Loyal- 
ton  R.  Co.  V.  Superior  Court,  160  Cal.  147, 
162,  88  Pac.  716. 

S2.  Samo— As  to  appealable  orders  Or^ 
der  after  final  lodgment. — It  seems  to  be 
now  the  settled  rule  in  this  state  that  any 
special  order  made  after  final  judgment  af- 
fecting such  judgment,  although  not  de- 
pended upon,  is  an  appealable  order. — Magee 
V.  Superior  Court,  10  Cal.  App.  164,  161.  101 
Pac.  682. 

68.  An  order  dismissing  proceedings  on 
motion  for  new  trial  is  a  special  order  after 
judgment,  and  is  appealable. — Kokole  v.  Su- 
perior Court,  17  Cal.  App.  467.  120  Pac.  67. 

54.  Section  941b,  ante,  is  applicable  to 
the  same  subject-matter  as  subdivision  3  of 
this  section.  It  allows  an  appeal  to  be  taken 
from  a  judgment,  order  or  decree  at  any 
time  after  the  rendition  thereof,  provided 
it  is  within  sixty  days  after  notice  of  the 
entry  thereof  has  been  served  on  the  attor- 
ney of  record  of  the  adverse  party,  or  if  no 
such  notice  is  given,  then  not  later  than  six 
months  after  such  entry. — Foss  v.  John- 
stone. 168  Cal.  119,  110  Pac.  294. 

66.  Order  made  after  a  sale  upon  execu- 
tion requiring  the  party  holding  possession 
of  the  property  sold  to  deliver  it  to  the 
execution  purchaser  is  an  appealable  order. 
— Magee  v.  Superior  Court,  10  Cal.  App.  164, 
160,  101  Pac.  682. 

Bd.  Same  -—  Same  —  Same  —  Probate  pro- 
ceedings.— The  provisions  of  subdivisions  2 
and  8  of  the  above  section  regulating  ap- 
peals from  a  special  order  made  after  final 
Judgment,   have   no   application  to   probate 
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proceedings. — ^Estate  of  Allen.  175  Cal.  866. 
165  Pac.  lt)ll. 

57.  Same— Samc^Order  appolntlas  re- 
eelver. — Since  the  amendment  of  1907  pro- 
vidlnsr  for  stiiy  of  execution,  and  the  amend- 
ment of  the  same  year  to  section  939,  ante, 
providinsT  for  appeals  from  such  orders,  an 
interested  party  has  a  plain,  speedy  and 
adequate  remedy  in  ordinary  course  of  law; 
that  is,  by  appeal,  and  prohibition  will  not 
lie  to  arrest  proceedingrs  under  such  an  or- 
der.— Lisrhtner  Min.  Co.  v.  Superior  Court, 
14  Cal.  App.  649,  112  Pac.  909. 

58.  Since  the  amendment  of  1907  permit- 
.tingr    appeals    from    such    orders,    and    the 

amendment  of  the  same  year  to  section  943, 
ante,  providinsr  for  stay  of  execution,  an 
Interested  party  has  a  plain,  speedy  and 
adequate  remedy  by  appeal,  and  prohibition 
will  not  lie  to  arrest  proceedings  under  such 
an  order. — Ligrhtner  Min.  Co.  v.  Superior 
Court,  14  Cal.  App.  649,  112  Pac.  909. 

SO.  Same— Samc^Ortfer  chanirinv  place 
of  trial. — Such  an  order  is  appealable,  and 
such  appeal  must  be  taken  within  sixty 
days  after  the  entry  or  the  filingr  of  the 
order,  such  order,  when  entered  or  filed, 
beiner  a  final  and  absolute  disposition  of  the 
case  on  the  part  of  the  court  making:  it; 
and  it  is  final  for  all  purposes,  unless  there 
is  a  condition  attached  to  the  transfer  which 
must  be  complied  with  before  it  becomes 
effective. — Chase  v.  Superior  Court,  154  Cal. 
795,  99  Pac.  355. 

60.  Same— 4ame— Order  denying  change 
of  place  of  trial. — Since  an  order  denying  a 
changre  of  place  of  trial  is  itself  appealable, 
its  correctness  can  not  be  reviewed  on  the 
appeal  from  the  Judgment. — Bohn  v.  Bohn, 
164  Cal.  582,  129  Pac.  981,  984. 

61.  Sam^— Same— Order  deaylai;  diamisaal 
of  aetlon* — An  order  denying  a  motion  of 
the  plaintiff  to  dismiss  an  action,  made  in 
open  court,  and  not  in  the  manner  pre- 
scribed by  section  581,  ante,  as  to  dismissal 
by  plaintiff,  is  held  to  be  an  order  affecting 
the  Judgment,  since  the  Judgment  would  not 
have  been  rendered  if  the  motion  had  been 
granted,  and  is  reviewable  on  appeal  from 
the  Judgment,  and  can  not  be  reviewed  on 
certiorari. — Huntington  Park  Co.  v.  Supe- 
rior Court,  17  Cal.  App.  695,  121  Pac.  701. 

See  par.  76,  this  note. 

62.  Same— Same— Order  deayins  leave  to 
amend  complaint. — The  fact  that  the  appeal 
was  not  taken  within  sixty  days  after  ren- 
dition does  not  affect  the  Jurisdiction  of  the 
court  to  consider  an  exception  to  an  order 
refusing  an  amendment  to  the  complaint. — 
Campbell-Kawannanakoa  v.  Campbell,  152 
Cal.  203,  93  Pac.  184. 

68.  Same— Same— ^rder  denying  motion 
for  new  trial. — Appeal  may  be  taken  from 
order  denying  motion  for  new  trial  immedi- 
Htely  upon  its  entry,  and  it  is  not  prema- 
turely taken  because  a  modified  Judgment 
had  not  as  yet  been  entered. — O'Rourke  v. 
Finch,  8  Cal.  App.  263,  265.  96  Pac.  784. 


64.     Same  —  Same-— Same — Bditorlal  mote. 

— Such  an  order  is  no  longer  an  appealable 
order,  since  the  amendment  of  1915. — See 
pars.  200-211,  this   note. 


68.  Same— Same— Order  denyinif  notioa 
to  diasolve  an  injunction  is  itself  appeal- 
able.— County  of  Tehama  v.  Sisson.  152  Cal. 
179.  98  Pac.  667. 

See  pars.  67  and  68,  this  note. 

66.  Same^Same— Order  denying  notion 
to  vacate  Jadyment. — ^An  order  made  after 
final  Judgment  denying  a  motion  made  un- 
der sections  663  and  663a,  ante,  to  vacate 
and  set  aside  the  Judgment,  as  not  sup- 
ported by  the  findings,  is  appealable  under 
the  provisions  of  the  above  section.— 
Taylor  v.  Darling,  19.  Cal.  App.  282,  125 
Pac.  249. 

67.  Same— Same— Order  Krantin^  motion 
to  dinaolTc  attachment  is  appealable,  and 
therefore  can  not  be  reviewed  on  appeal 
from  Judgment. — Kennedy  v.  Merickel.  8 
Cal.  App.  378.  384,  97  Pac.  81. 

See  par.  65.  this  note. 

68.  Same-*Same-*Order  crantlnir  motion 
to  vacate  temporary  injunction.  —  Appeal 
from  portion  of  Judgment  wherein  it  was 
adjudged  "that  the  temporary  injunction 
heretofore  Issued  herein  to  the  sheriff  of 
said  county  be,  and  the  same  is,  hereby,  dis- 
solved and  vacated,"  is  not  an  order  within 
the  meaning  of  section  936,  ante. — Bokins 
▼.   Dieterle.   5  Cal.   App.   586,   91   Pac.  105. 

See  pars.  65  and  67,  this  note. 

69.  Same— >Same— Order  mnde  under  sec- 
tion MO,  ante,  appealable  order  under  the 
above  section  being  one  after  final  Judg- 
ment.— ^Rogers  v.  Superior  Court,  158  CaL 
467,  111  Pac.  357. 

70.  Same — An  to  non-appealable  orders 
—Appeal  does  not  lie  from  order  ruling  upon 
demurrer. — Kinard  v.  Oordan,  10  Cal.  App. 
219,  221.  101  Pac.  696. 

71.  No  appeal  is  hereby  given  from  order 
vacating  the  allowance  of  a  claim  ag-ainst 
an  estate. — Kowalsky  v.  Superior  Court.  18 
Cal.  App.  218,  220.  109  Pac.  158. 

7a.  Same  —  Same  -Same— Order  refnaiag 
to  diamiaa  an  action  is  not  of  itself  an  ap- 
pealable order. — Forrester  v.  Lawler,  14 
Cal.  App.  171,   111  Pac.  284. 

78.  Same  —  Same— Same— Original  Judg- 
ment or  order  not  nubjeet  of  appeal,  it  can 

not  be  made  reviewable  by  the  device  of 
moving  to  set  it  aside  and  appealing  from 
the  order  denying  the  motion,  and  even 
where  there  is  a  right  of  appeal  from  a 
Judgment  or  order  a  party  can  not  ordinarily 
take  an  appeal  from  a  subsequent  order 
denying  a  motion  to  vacate  the  Judgment 
or  order  complained  of;  but  this  is  a  mere 
rule  of  practice  established  by  the  supreme 

court  without  the  aid  of  any  statute. ^Title 

Insurance  &  T.  Co.  v.  California  Devel.  Co.. 
169  Cal.  484,  114  Pac.   838. 

74.  Same  i— •  Same — Some— Same— Cireum- 
atancea  which  will  authorlxc  nn  appeal  troM 
an   order   refnain^    to    vacate   Judgment    or 


nt.xiii,ch.ii.] 


DECISIONS   REVIBWABLS:— IN   GBNBRAIi 


1063 


order  are  that  the  appell&nt  was  not  a 
party  to  the  proceedtnsr  resultiner  in  the 
original  Judsrment  or  order  and  for  ^hat 
reaBon  could  not  appeal  therefrom  or  that 
8uch  original  Judsrment  or  order  was  made 
ex  parte  and  the  party  complainingr  did  not 
have  notice  in- time  to  appeal  or  had  no  op- 
portunity to  make  a  bill  of  exceptions  or 
other  record  wh^ph  would  present  his  whole 
grounds  of  objection.  But  in  every  case 
where  this  course  has  been  allowed  the 
order  from  which  an  appeal  was  sought  to 
be  taken  was  without  the  class  of  orders 
made  directly  appealable  and  the  only 
theory  upon  which  the  court  could  enter- 
tain an  appeal  from  an  order  refusing*  to 
vacate  where  such  order  is  not  made  the 
subject  of  direct  appeal  would  be  that  the 
order  refusing  to  vacate  is  identical  with 
the  original  order. — Title  Insurance  &  T. 
Co.  V.  California  Devel.  Co.,  159  Cal.  484,  114 
Pac.  838. 

73.  Sale— Same  Orders  denying  motion 
for  aew  trial— Constnaction  of  code  provi- 
■loB. — The  amendment  of  1915  to  the  above 
section  operated  to  deprive  an  appellant 
of  a  separate  appeal  from  an  order  denying 
a  motion  for  a  new  trial,  but  the  amendment 
of  the  same  year  to  section  956,  ante,  oper- 
ated equally  to  make  such  an  order  review- 
able on  an  appeal  from  the  final  Judgment. 
-White  V.  Hendley,  85  Cal.  App.  267,  169 
Pac  710. 

See.  also,  pars.  200-211,  this  note. 


Sunset  Road  Oil  Co.,   17  Cal.  App.   460.  120 
Pac.  44. 

A*  to  rmlmtnm  objeetton  for  first  time  ob 
appeal,  see,  ante   S  936,  note  par.  622. 


TC  Same— Same^Order  denying  motion 
far  nonaalt. — ^An  order  denying  a  motion  for 
a  nonsuit  is  not  appealable. — ^Leavens  v. 
Pink  ham  ft  McKevitt,  164  Cal.  242,  128  Pac. 
899,    400. 

See  par.  61.  this  note. 


77.  Sam^'— Same-— Order  denying  motion 
to  strike  oat  teatlmonjr« — ^A  ruling  made  in 
the  course  of  a  trial  refusing  to  strike  out 
certain  testimony  Is  not  appealable. — ^Lea- 
vens V.  Pinkham  ft  McKevltt,  164  Cal.  242. 
128  Pac.  299.  400. 

78.  Same— Sanse— Order    on    demurrer. — 

An  appeal  does  not  lie  from  an  order  either 
sustaining  or  overruling  a  demurrer.  The 
action  of  the  court  upon  the  demurrer  can 
only  be  reviewed  upon  an  appeal  from  final 
Judgment  entered  in  an  action  or  special 
proceeding. — Hanke  v.  McLaughlin,  20  Cal. 
App.  204.  128  Pac.  772. 

79.  Order  sustaining  a  demurrer  Is  not 
appealable,  but  may  be  reviewed  on  an  ap- 
peal from  the  Judgment. — Hadsall  v.  Case.  16 
CaL  App.  642,  116  Pac.  880. 

SA.  Same— Same— Order  setting  aside  a 
deflanit  is  not  appealable. — Rose  v.  Lelande, 
17  CaL  App.  309.  119  Pac.  532. 

SI.     Same— Errors    of    law— Review    of. — 

While  the  suflSclency  of  the  evidence  can  not 
be  considered  on  an  appeal  from  the  Judg- 
ment taken  more  than  sixty  days  after 
entry,  yet  if  the  appeal  is  taken  within  six 
months  errors  of  law  occurring  at  the  trial 
may    b«    reviewed. — ^Unlon    Lumber    Co.    v. 


—Review  of  snlBeiency  of  evi- 
dence— Appeal  from  Judgment  within  sixty 
days,  as  provided  in  section  939,  ante,  sub- 
division 8,  ante,  affects  the  right  of  the 
appellate  court  to  consider  and  review  the 
evidence. — See  Union  Lumber  Co.  v.  Sunset 
Road  Oil  Co.,  17  Cal.  App.  460,  462,  120 
Pac.   44. 

See  pars.  93  and  94.  this  note. 

83.  Insufficiency  of  the  evidence  is  not 
rejviewable  on  an  appeal  from  the  Judgment 
unless  such  appeal  is  taken  within  sixty 
days  after  entry  thereof. — First  Natl.  Bank 
V.  Trognlts,  14  Cal.  App.  178.  Ill  Pac.   402. 

84.  An  exception  to  the  decision  that  it 
Is  not  supported  by  the  evidence,  can  not  be 
reviewed  on  appeal  from  the  Judgment  un- 
less such  appeal  be  taken  within  sixty  days 
after  entry. — Cordano  v.  Ferrettl.  16  Cal. 
App.  674,  115  Pac.  657. 

85.  Appeal  not  taken  within  sixty  days 
after  rendition  of  Judgment,  the  case  is  not 
before  the  appellate  court  on  the  sufficiency 
of  the  evidence,  but  upon  its  competency 
and  admissibility  alone.  —  Andrews  v. 
Wheeler,  10  Cal.  App.  614,  619,  103  Pac.  144. 

86.  Same  —  Same— Same  Jndgment  ren- 
dered prior  to  amendment  of  1907  Is  con- 
trolled by  the  law  as  before  the  amendment 
and  the  evidence  could  be  reviewed  if  the 
appeal  was  taken  within  sixty  days  from 
the  rendition  of  the  Judgment,  although 
it  must  have  been  taken  fifty  days  subse- 
quent to  the  amendment. — ^Boln  v.  Spreckels 
Sugar  Co.,  155  Cal.  612.  616.  102  Pac.  987. 

87.  Same-*Same— Appeal  from  Jadcment 
taken  more  tbnn  sixty  days  after  rendition 

of  the  Judgment,  the  sufficiency  of  the  evi- 
dence to  Justify  the  decision  Is  not  review- 
able, such  review  being  expressly  forbidden 
by  this  section. — ^Layne  v.  Johnson.  19  Cal. 
App.  95,  97.  124  Pac  860. 

See  pars.  93  and  94.  this  note. 

88.  Sufficiency  of  the  evidence  to  sup- 
port the  Judgment  can  not  be  reviewed  on 
appeal  therefrom  when  the  appeal  is  taken 
more  than  sixty  days  after  rendition  of  the 
Judgment. — Hawley  v.  Harrington.  162  Cal. 
189,  92  Pac.  177;  Morcom  v.  Balersky,  16  Cal. 
App.  480,  117  Pac.  560;  Union  Lumber  Co.  v. 
Sunset  Road  Oil  Co..  17  Cal.  App.  460.  462. 
120  Pac.  44. 

89.  The  appeal  not  having  been  taken 
within  sixty  days  after  rendition  and  entry, 
the  exceptions  that  the  decision  is  not  sup- 
ported by  the  evidence  can  not  be  reviewed. 
— Crandall  v.  Parks.  152  Cal.  774.  93  Pac. 
1018. 

90.  Where  the  appeal  from  the  Judgment 
was  not  taken  until  some  five  months  after 
service  of  notice  of  entry  thereof.  In  no 
event  can  the  sufficiency  of  the  evidence  to 
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Justify  the  findings  be  conaldered. — National 
Bank  of  California  v.  Mulford,  17  Cal.  App. 
655.  120  Pac.  446. 

81.  Same — Smmc^ Appeal  under  new  and 
alternative   metkod— ReTle^v   of  evidence. — 

Where  there  Is  no  notice  of  entry  of  judg- 
ment, and  an  appeal  Is  taken  under  the  new 
and  alternative  method  within  six  months, 
the  appellant  is  entitled  to  have  a  review 
of  the  evidence  to  support  a  flnding  with  the 
same  effect  as  though  the  appeal  had  been 
taken  under  the  old  method  within  sixty 
days. — Brown  v.  Coffee,  17  Cal.  App.  384,  121 
Pac.  309,  311. 

92.  8ame-*Same — ^Dnty    of    reepondcnt* — 

Where  the  respondent  objects  to  a  review  of 
the  evidence  on  the  ground  that  the  appeal 
was  not  taken  within  sixty  days  after  no- 
tice of  entry  of  Judgment,  it  is  his  duty  to 
furnish  proof  of  service  of  such  notice  to 
that  court  which  would  have  prevented  the 
review  (on  rehearinsr). — ^Brown  v.  Coffee, 
17  Cal.  App.  886,  121  Pac.  309,  811. 

93.  Same — Same — Juds^ment  of  diamtaaal 
f«-ithont  flndinss  of  fact. — A  Judgrment  of 
dismissal,  without  flndingrs,  and  without  an 
opportunity  to  the  appellant  to  prepare  the 
record  contemplated  and  required  by  sec- 
tions 648  and  649,  ante,  is  not  "an  exception 
to  the  decision  or  verdict,"  within  the  mean- 
ins  of  section  939,  ante  and  the  evidence 
may  be  reviewed  althoufirh  the  appeal  may 
not  have  been  taken  within  sixty  days  after 
rendition. — Rickey  Land  &  C.  Co. v.  Glader, 
153  Cal.  180,  94  Pac.  768.  See  Falkner  v. 
Hendy,  107  Cal.  52,  40  Pac.  21,  386. 

94.  In  such  case  the  supreme  court  must 
have  the  power  to  review  the  Judgrment  of 
dismissal  upon  the  evidence  which  was  be- 
fore the  trial  court,  or  the  rlgrht  of  appeal 
becomes  a  vain  and  empty  thiner,  and  the 
decision  grrantingr  the  motion  to  dismiss, 
which  motion,  under  the  statute,  is  ad- 
dressed to  the  discretion  of  the  trial  court, 
can  never  be  corrected,  however  glarinsr  the 
abuse  of  such  discretion  may  be. — Rickey 
Land  &  C.  Co.  v.  Glader,  153  Cal.  179,  180, 
94  Pac.  768. 

96.  Decree  denying  dlstrlbntlon— Conein- 
•Ivenesa  of— Not  an  ^^plnlon." — An  order 
which  has  been  in  force  for  many  years, 
reciting  that  various  previous  orders  ap- 
proving: and  settling:  accounts,  and  directing: 
and  conflrmingr  distribution  of  the  estate 
from  time  to  time,  had  become  final  and  con- 
clusive and  that  final  and  complete  distri- 
bution of  the  estate  had  been  made,  declar- 
ing: that  no  decree  of  distribution  will  be 
made  other  than  one  conflrmingr  the  distri- 
bution already  made.  Is  not  a  mere  "opinion" 
but  is  an  order  "refusing:  the  distribution" 
of  an  estate  upon  the  g:round  that  the  es- 
tate has  already  been  fully  distributed,  and 
is  an  appealable  order  under  the  provisions 
of  the  above  section;  such  order  not  having: 
been  appealed  from  within  the  time  allowed 
by  law  becomes  final  and  conclusive  upon 
all  the  parties  in  interest. — Estate  of  Yorba, 
176  Cal.  166.  167  Pac.  864. 


96.  Decree  •ettllns  flnal  acconat  and  that 
settling:  annual  account  are  appealable. — 
Estate  of  Richmond,  9  Cal.  App.  402,  405,  99 
Pac.  554. 


Aa  to  api^eala  In  probate 

46-48,   this   note. 


itters,  see  pars. 


Aa  to  order  aettltnc  acconnta*  and  efleet 
of  revocation  of  lettera*  see  par.  68,  this 
note.  * 

97.  Default  *-  Defknlt-Jodcaiftent  catered 
by  clerk  may  be  appealed  from.  Such  ri£:ht 
of  appeal  is  not  affected  by  fact  that  appel- 
lant mig:ht  also  move  trial  court  to  vacate 
it  and  set  it  aside. — Jameson  v.  Simond's 
S.  Co.,  144  CaL  8,  4,  77  Pac  662. 

98.  Same— -Order  denying  motloa  to  va- 
cate—Appeal.— An  order  denying:  a  motion 
to  vacate  a  default,  is  not  an  appealable 
order  under  the  provisions  of  the  above  sec- 
tion.— Timmons  v.  Coonley,  89  Cal.  App,  85, 
197  Pac.  429. 


Same— Order  of  defanlt.^ — Order  of  de- 
fault entered  by  clerk  is  not  appealable,  nor 
Is  it  special  order  made  after  final  Judgment 
where  default  had  been  entered,  but  no  flnal 
Judg:ment  had  been  entered  on  default  at 
time  notice  of  appeal  was  served. — Bauer's 
Law  &  Collection  Co.  v.  Standley,  3  Cal. 
App.  44,  84  Pac.  214. 

100.  Same  —  Order  denying  niotion  for 
Judgment  by  default,  and  for  removal  of 
g:uardian  as  prayed  In  defendant's  cross- 
complaint,  is  not  appealable. — Broadribb  v. 
Goddcell,  60  Cal.  412;  Broadribb  v.  Tlbbetts, 
62  Cal.  614,  616. 

101.  Same— Order  denying  motion  to  set 
aNlde  default  Judg:ment  Is  appealable. — ^Mc- 
Cormick  v.  Belvln,  96  Gal«  182,  18S,  31  Pac.  16. 

102.  Order  denying:  motion  to  set  asid^ 
default  of  defendant  and  to  fix  time  for  het 
to  plead,  made  after  order  vacating  Judgr- 
ment had  been  g:ranted,  is  appealable,  order 
entering:  her  default  ordinarily  not'belnff 
appealable  order. — Thompson  v.  Alford,  128 
Cal.  227,  228,  60  Pao.  686. 

103.  Order  denying:  motion  to  be  relieved 
from  default  In  not  serving:  notice  of  Inten- 
tion to  move  for  new  trial  within  statutory 
time  is  appealable. — Steen  v.  Santa  Clara 
V.  M.  &  L.  Co.,  145  Cal.  564.  665,  79  Pac.  171. 

As  to  appeal  from  flndlnsa  on  motion  to 
act  aside  Jndsment  for  snrprlae,  atlatake*  or 
excvsable  neglect,  see  note  58  Am.  Dec.  394. 

Aa  to  relief  from  order  entered  thronsh 
accident*  Inndvertence,  anrprlae*  or  excaa- 
nble  neglect,  see,  ante,  9  473  and  note. 

104.  Demurrer— JndsTO«nt  on  in  favor  of 
sureties  In  action  ag:ainst  Justice  of  peace 
and  sureties  on  his  official  bond  is  not  flnal 
Judgrment  so  as  to  be  appealable,  where  ac- 
tion is  still  pending:  ag:alnst  the  Justice.— 
Nolan  V.  Smith,  187  Cal.  360.  361,  70  Pac. 
166. 

105.  Same— Order  OTcrmllns  demurrer  Is 

not  appealable. — Foster  v.  Bowles,  138  Cal. 
449,  451,  71  Pac.  496. 
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IM.  Demurer  to  mmevded  complmlAt— 
SMtalmed  without  leave  to  amend— Abseiiee 
•f  Jodsmeat^ — In  a  case  in  which  there  was 
served  and  filed  a  third  amended  complalntt 
to  which  a  ffeneral  demurrer  was  inter- 
posed and  sustained  without  leave  to  amend, 
but  no  Judfirment  was  srlven.  made  or  en- 
tered, the  order  sustainlnsr  the  demurrer  Is 
not  an  appealable  order  under  the  provi- 
sions of  the  above  section  as  amended  in 
1917. — Pacific  Seaside  Home  for  Children  v. 
Newbert  Protection,  —  Cal.  App.  — ,  193  Pac. 
169. 

107.  Dleehmrce  of  ezeeotor  or  admlniatra- 
tw^i^lIotioB  to  vacote— 'SflnoteB  of  eonrt^ — 

An  appeal  under  the  provisions  of  subdi- 
vision 3  of  the  above  section  from  an  order 
refusinfiT  to  vacate  an  order  discharsringr  an 
executrix  where,  after  an. order  discharfiriner 
the  administratrix  had  been  srranted  certain 
persons  who  had  unsuccessfully  claimed 
heirship  In  the  estate  served  notice  of  a 
motion  to  vacate  and  set  aside  the  decree 
of  disdharffe,  on  the  ground  "that  the  ad- 
ministratrix was  not  as  yet  entitled  to  her 
discharge  and  that  the  condition  of  the 
estate  was  such  that  it  required  an  admin- 
istratrix," and  statlngr  In  the  notice  that 
such  motion  to  be  made,  upon  the  ''minutes 
of  the  court,"  where  the  "minutes  of  the 
court'*  were  entirely  wanting:  in  any  facts 
from  which  the  court  could  derive  authority 
to  set  aside  the  decree  of  dischargre  on  the 
ground  stated  in  the  notice  of  motion,  the. 
appeal  will  be  dismissed. — Nason  v.  Supe- 
rior Court,  39  Cal.  App.  448,  179  Pac.  454. 

IM.  Diamlaaal  of  aetlon— Order  diamlsa- 
img  aetloa  for  failure  to  return  summons 
within  three  years,  entered  in  minutes  of 
court,  is  final  iudflrment  for  purposes  of  ap- 
peal.— Pacific  Pav.  Co.  t.  Ylsellch,  141  Cal. 
4,  7,  74  Pac.  862. 

IW.  Same— As  to  part  of  defendants. — 
Order  dismissiner  cause  as  to  part  of  defend- 
ants is  not  appealable. — Gates  v.  Walker, 
35  CaU  289,  290. 

!!•.  Same^Order  refnalns  to  dlsmlaa  ae» 
tlon  for  want  of  proseentlon  is  not  appeal- 
able.— Garth  wait  e  v.  Bank  of  Tulare,  134 
Cal.  287,  248.  66  Pac.  826. 

111,  Same— Order  refnalns  to  vacate  or^ 
der  aettlns  aside  order  of  dlsmiaaal  as   to 

part  of  defendants  is  not  appealable  order. 
—Gates  V.  Walker,  85  Cal.  289,  290. 

112.  Same— Order  aettlns  aalde  order  of 
dinnlaaal  as  to  part  of  defendants  is  not  an 
appealable  order. — Gates  v.  Walker,  85  Cal. 
289,  290. 

lis.  Dlamlaaal  of  appeals-Order  appealed 
f>om   and  pleadlnss   may  be  considered  on 

motion  to  dismiss  appeal  on  ground  that 
order  is  not  appealable. — Grey  v.  Brennan, 
147  Cal.  855.  81  Pac  1014. 

114.  Diseolntion— Order  refnains  to  dia- 
selTe  tajnnetlon  is  appealable. — ^Neumann  v. 
Xoretti.  145  Cal.  81,  82,  79  Pac.  612. 

116.  Order  refusinsr  to  dissolve  injunction 
mm  not  appealable  order  under  Practice 
Aflt.— AUender  v.  FritU,  24  Cal.  447,  448. 


116.  Divorce  —  Alimony— Order  directing 
payment  of  alimony  made  pendente  lite  is 
appealable. — Sharon  v.  Sharon,  67  Cal.  185, 
215,  7  Pac.  456,  686,  8  Pac.  709. 

117.  Order  directing  a  defendant  in  di- 
vorce proceedings  to  pay  alimony  or  counsel 
fees  and  costs  to  contest  motion  for  new 
trial  is  appealable  order  as  special  order 
made  after  final  Judgrment  in  equitable  pro- 
ceedinfir>  Jurisdiction  of  supreme  court  is 
not  dependent  on  amount  involved. — Harron 
V.  Harron,  128  Cal.  508,  510,  56  Pac.  834. 

118.  Same — Same— -Sale  by  receiver. — Or- 
der made  after  judgrment,  directingr  receiver 
of  property  of  husband  to  sell  it  for  purpose 
of  satisfyingr  judgrment  for  alimony.  Is  ap- 
pealable— it  being:  special  order  made  after 
final  Judgrment,  and  hence  can  not  be  re- 
viewed by  certiorari. — White  v.  Superior 
Court,  110  Cal.  54,  57,  42  Pac.  471. 

119.  Same  — Decree  of  anpcrior  conrt 
srantins  divorce  is  appealable. — Sharon  v. 
Sharon,  67  Cal.  185,  215,  7  Pac.  456,  635,  8 
Pac.  709. 

120.  Same  —  Vacated  Jod vment« — Appeal 
by  defendant  from  Judgrment  agrainst  her 
in  divorce  proceedingrs  will  be  dismissed 
where  prior  to  such  appeal  lower  court  on 
her  application  made  order  vacating^  or  set- 
tlngr  aside  such  Judgment. — Storke  v.  Storke. 
Ill  Cal.  514,  615,  44  Pac.  178. 

121.  BImincnt  donuiin — ^Final  Judgment  In 

condemnation  proceedingrs  is  appealable — it 
beinff  special  proceedinff. — Sacramento  P.  & 
N.  R.  Co.  V.  Harlan,  24  Cal.  334.  337. 

122.  Same— Order  of  flnal   condemnation 

in  proceedingrs  to  condemn  land  for  public 
street,  reciting  that  amount  of  damagres 
awarded  had  been  deposited  in  court,  is 
order  made  after  final  judgrment,  and  there- 
fore appealable. — City  of  Alameda  v.  Cohen, 
133  Cal.  5.  65  Pac.  127. 

123.  Final  order  of  condemnation  made 
after  Judgrment  of  condemnation,  on  aflldavlt 
showing:  that  amount  of  damages  had  been 
paid,  is  special  order  made  after  flnal  Judg- 
ment, and  appealable. — City  of  Los  Ang:ele8 
V.  Pomeroy,  132  Cal.  840,  841,  64  Pac.  477. 
See  California  S.  R.  Co.  v.  Southern  Pacific 
R.  Co.,  67  Cal.  59,  68,  7  Pac.  128. 

124.  ESstate  of  decedent  —  Rejection  of 
claim. — ^In  a  case  in  which  the  personal  rep- 
resentative of  a  decedent  rejects  a  claim, 
the  remedy  by  which  the  claimant  is  by 
petition  to  the  probate  court  for  an  order 
directing:  the  administrator  to  pay  the  claim; 
should  the  court  refuse  to  make  such  an 
order,  such  refusal  Is  an  appealable  order 
under  the  provisions  of  subdivision  3  of  the 
above  section. — Bennlngr  t,  Superior  Court, 
34  Cal.  App.  296,  167  Pac.  891. 

125.  E3xecntlon  —  Labor  claims.  —  Appeal 
from  Judg:ment  in  action  to  enforce  disputed 
claims  of  employees  of  execution-debtor  for 
wag:es,  brought  origrinally  In  Justices'  court, 
and  taken  by  appeal  to  superior  court,  does 
not  lie  to  supreme  court  under  the  first 
clause  of  this  section. — Edsall  v.  Short,  122 
Cal.  533.  534.  56  Pac.  327. 
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126.  Same— Order  refiMiiis  to  qoa»li  exe- 
cution is  an  appealable  order,  being:  special 
order  made  after  juderment.  —  Oilman  v. 
Contra  Costa  Co.,  8  Cal.  52,  57,  68  Am.  Dec. 
290. 

127.  Bz  parte  ordei^—Refnaal  to  ▼acate. 

— Where  order  is  grranted  ex  parte,  appeal 
lies  from  order  denying  application  to  va- 
cate or  restrain  enforcement  of  such  ex 
parte  order,  since  in  such  case  order  refus- 
ing: to  vacate  order  is  first  order  from  which 
applicant    can    appeal. — Pigrnaz    v.    Burnett, 

119  Cal.  157,  163.  51  Pac.  48. 

128.  Refusal  to  vacate  order  grrantingr 
writ  of  assistance  is  appealable  where  such 
writ  was  grranted  ex  parte  without  notice 
to  owner  of  mortgragred  premises  who  de- 
sired to  redeem  from  foreclosure  sale,  since 
in  such  case  he  had  no  opportunity  to  ap- 
peal from  order  grrantingr  writ. — Pignaz  v. 
Burnett,  119  Cal.  157,  161,  51  Pac.  48. 

120.  FlndlBsa— Order  denylns  motloa  for 
eatry  of  different  Judgment  on  findingrs  is 
appealable — it  bein?  special  order  made 
after  final  judgrment. — Rahmel  v.  Lehndorff, 
142  Cal.  681.  682,  100  Am.  St.  Rep.  154,  76 
Pac.  669. 

180.  Guardianship  —  Appointment. — Order 
appointing:  guardian  of  minor  is  appealable 
order. — In  matter  Get  Youngr,  90  Cal.  77,  78, 
27  Pac.  158;  Ex  parte  Miller,  109  Cal.  643, 
646,   42  Pac.  428. 

181.  Same  —  Same  —  Incompetent.  —  Pro- 
vision that  appeal  may  be  taken  from  Judge- 
ment or  order  grrantingr  or  refusing  to  grrant 
letters  of  gruardlanship,  authorizes  appeal 
from  order  appointingr  guardian  after  an 
adjudication  of  incompetency — such  adjudi- 
cadon  being  but  preliminary  steps  to  ap- 
pointment of  guardian. — In  matter  of  Moss, 

120  Cal.  695,  697,  58  Pac.  857. 

132.  Same — Same— Nonrealdent  slater  of 
incompetent— -Not  party  awrleved,  within 
the  meaning  of  the  provision,  where  her 
petition  for  guardianship  denied,  because 
none  of  her  rights  are  infringed;  she  hav- 
ing no  right  to  control  the  custody  con- 
duct of  an  alleged  incompetent,  nor  any 
right  to  support  from,  and  being  under  no 
legal  duty  to  care  for  him,  and  no  legal 
right  in  or  to  his  property. — Carpenter  v. 
Sanborn,  140  Wis.  572,  26  L.  R.  A.  (N.  S.) 
155,    128   N.   W.    144. 

As  to  who  la  a  ^'peraon  aKrleved**  within 
a  atatnte  allowing  an  appeal  by  anch  a  per- 
aon  In  a  proceedlnffa  for  the  appointment 
of  a  irvardlan  for  an  Incompetent*  see  note 
25  L.   R.   A.    (N.  S.)    155. 

188.  Same— ^Ad  litem"  snardlan,  not  In- 
cinded* — Provision  authorizing  appeal  from 
Judgment  or  order  revoking  letters  of  guar- 
dianship , refers  to  guardianship  of  estate 
of  minor,'  or  to  insane  or  incompetent  per- 
son, for  which  provision  is  made  In  chapter 
14,  title  llr  of  this  code,  and  does  not  in- 
clude order  appointing  guardian  ad  litem 
to  represent  infant  or  incompetent  person, 
and    hence    order    removing    guardian    ad 


litem  is  not  appealable. — Estate  of  Hatha- 
way, 111  Cal.  270,  271,  43  Pac.  754. 

184.  Same  —  A^irrleved  party  -—  Incompe- 
tent, in  proceedings  for  appointment  of 
guardian,  on  ground  of  his  incompetency,  is 
aggrieved  party  and  entitled  to  appeal  from 
decision  appointing  guardian. — In  matter  of 
Moss,   120  Cal.  695,  698,  53  Pac.  357. 

185.  Same — Order  for  payment  of  money. 

— Order  directing  one  who  has  been  ap- 
pointed guardian  for  estate  of  minors,  but 
who  has  never  qualified  by  giving  bond,  to 
pay  money  for  maintenance  of  minors,  is 
appealable. — Murphy  v.  Superior  Court,  84 
Cal.  592,  598,  24  Pac.  310. 

136.  Same^Reatoratlon  to  capacity. — Or- 
der dismissing  petition  for  restoration  to 
legal  capacity  of  one  who  had  been  ad- 
Judged  insane  by  superior  court  of  another 
county,  is  appealable,  and  hence  mandamus 
will  not  lie  to  compel  court  to  consider  such 
application. — Aldrich  v.  Superior  Court,  135 
Cal.  12,  14,  66  Pac.  846. 

-137.  Same — Revocation  of  letters— Order 
refaalnv  to  revoke  order  granting  letters  of 
guardianship  of  minor  is  not  appealable. — 
In  matter  Get  Young.  90  Cal.  77,  78.  27  Pac. 
158. 

138.  Inferior  conrta— Practice  of  Urat  ap- 
pealing from  Jaatlcea*  court  to  aaperior 
court.  In  case  in  which  supreme  court  has 
appellate  Jurisdiction,  construed  proper 
practice. — Edsall  v.  Short.  122  Cal.  533,  534, 
55  Pac.  327. 

1.^0.  Same  Judgment  of  auperior  court 
on  appeal  from  Justice  of  peace  is  not  ap- 
pealable to  supreme  court. — Pool  v.  Supe- 
rior Court,  2  Cal.  App.  533,  84  Pac.  53. 

140.  Inheritance-tax— .Writ  of  proLlbltlon 
to  prevent  order  directing  payment   out  of 

the  estate  on  the  ground  that  the  statute 
under  which  the  court  is  proceeding  has 
been  repealed,  will  not  issue,  for  the  reason 
that  if  such  order  were  made  it  would  be 
reviewable  under  subdivision  3  of  above 
section. — Cross  v.  Superior  Court,  2  Cal. 
App.  342,  83  Pac.  815. 

141.  Injnnctlona  (aubdlvialon  2>— .Aji  to 
generally. — In  an  action  brought  by  a  mi- 
nority stockholder  of  a  corporation  which 
had  forfeited  Its  charter  for  failure  to  pay 
its  license  tax,  to  enjoin  the  directors  from 
carrying  on  the  business  of  the  corporation, 
and  to  compel  them,  as  trustees,  to  wind  upi 
Its  affairs,  and  pay  its  debts  and  distribute 
its  assets  among  the  stockholders,  inter- 
locutory orders  made  directing  a  sale  of 
the  property  and  distribution  of  the  pro- 
ceeds, are  appealable. — Rossi  v.  Caire,  174 
Cal.  74.  161  Pac.  1161. 

142.  There  Is  no  distinction  made  be- 
tween temporary  and  permanent  Injunc^ 
tlons,  and  a  restraining  order  or  temporary 
injunction  Is  within  the  meaning  of  thia 
section  and  is  appealable. — Laam  v.  Mc- 
Laren,  28  Cal.  App.   632,   153    Pac.   985! 

143.  An  order  granting  a  temporary,  re- 
straining order  and  an  order  to  show 
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why  an  Injunction  should  not  be  granted  is 
an  appealable  order,  as  such  order  in  its 
effect  iB  an  Injunction  and  the  statute  grives 
an  appeal  from  an  order  "grrantlngr  or  refus- 
ing to  grant  an  injunction." — Laam  v.  Mc- 
Uren,  28  Cal.  App.  68,  682,  151  Pac.  290, 
153  Pac.  986. 

144.  Same — As  to  order  grwrntlnm  beins 
appealable,  and  hence  supreme  court  will 
not  annul  injunction  on  writ  of  review. — 
Golden  Gate  C.  H.  M.  Co.  v.  Superior  Court. 
65  Cal.  187.  189.  8  Pac.  628. 


145.  Same— Same— 'Bz  parte  order. — Or- 
der granting  injunction  ex  parte  is  appeal- 
able.—Sullivan  V.  Triunfo  G.  &  S.  M.  Co.,  83 
Cal.  885,  892. 

146.  Same — ^Bank — Injanctlon  asainst  In 
proceedlava  b^  bank  commlafiioneraf  made 
as  part  of  Judgment  in  such  action,  declar- 
ing that  affairs  of  corporation  shall  be 
closed,  etc.,  is  final  Judgment,  and  hence 
appealable  so  that  lower  court  has  no  power 
to  modify  such  Judgment  after  time  for 
appeal  has  expired. — People  v.  Bank  of 
Mendocino  Co..  133  Cal.  107,  108,  65  Pac.  124. 

147.  Same  —  Declaratory  order  that  In- 
Jnactloa  Is  no  longer  In  force  is  not  appeal- 
able order  where  it  appears  from  face  of 
writing  that  Judge  did  not  intend  that  in- 
junction should  be  dissolved  by  reason  of 
this  order. — Devlin  v.  Rydberg,  132  Cal.  824. 
S25.  64  Pac.  396. 

148.  Same  —  Finality  of  Jvdvmcnt. — Fact 
that  injunction  restrained  defendants  from 
doing  business  until  further  order  of  court 
did  not  affect  finality  of  Judgment,  so  as  to 
render  it  not  appealable. — People  ex  rel. 
Bank  Commissioners  v.  Bank  of  Mendocino, 
183  Cal.  107.  65  Pac.  124. 

14ft.  Same  — -  PreIlmlnary--Order  atrlklns 
Mt  mandatory  portion  of  preliminary  in- 
junction is  appealable.— Wolf  v.  Board  of 
Supervisors.  143  Cal.  833,  834,  76  Pac.  1108. 

160.  Same  —  Ref niMl  of  application  for 
order  to  show  eaaae  why  injunction  should 
not  issue  is  not  appealable,  it  not  being 
order  refusing  to  grant  injunction. — Grant 
V.  Johnston,  46  Cal.  243,  245. 

151.  Same— Sale— -Order  made  after  Jndv- 
■leat  reatralnlns  sale  of  property  pending 
appeal  is  appealable  either  as  special  order 
made  after  final  Judgment  or  as  order  grant- 
ing Injunction. — Stoddard  v.  Superior  Court, 
108  Cal.  303.  306,  41  Pac.  278. 

152.  laaolTcncy-^DIiicharge  of  debtor  in 
bankruptcy  proceeding  is  appealable. — Flsk 
y.  His  Creditors,  12  Cal.  281. 

15S.  Same  —  HomcMtcad  —  Order  setting 
aalde  In  Insolvency  proceedings,  and  set- 
ting apart  personal  property  as  exempt,  Is 
appealable. — Noble  v.  Superior  Court,  109 
CaL  523.  526.  42  Pac.  155. 

IM.  Same — Settlement  of  acconnta. — Or- 
der setting  aside  order  settling  account  of 
referee  in  proceeding  against  Insolvent 
debtor  is  not  special  order  made  after  final 
Judgment  within    meaning   of   this    section. 


and  is  not  appealable. — Etchebarne  v.  Roed- 
ing,  89  Cal.  517.  521,  26  Pac.  1079. 

155.  Same— Same— -Order  setting  aside. — 

Order  settling  account  of  assignee  of  insol- 
vent is  not  final  Judgment  within  meaning 
of  this  seiJtion,  and  hence  order  setting 
aside  such  order  is  not  special  order  made 
after  final  Judgment. — Etchebarne  v.  Roed- 
ing,  89  Cal.  517,  521,  26  Pac.   1079. 

156.  Interlocutory  decree  — For  sale  in 
partition,    and    confirmation    thereof.  —  One 

who  is  adjudged  a  tenant  In  common,  and 
who  is  in  possession  of  the  premises  has  the 
right  to  oppose  the  confirmation  of  the  sale, 
and  have  it  vacated,  if  not  made  In  con- 
formity with  the  law,  and  also  the  corre- 
sponding right  to  prosecute  an  appeal  from 
the  order  of  confirmation. — Gordan  v.  Gra- 
ham, 153  Cal.  298,  95  Pac.  145. 
See  pars.  54  and  72,  this  note. 

157.  Interlocutory  Jndgment  —  In  action 
to  enforce  trust,  establishing  trust  and  di- 
recting accounting,  is  not  appealable — ap- 
peals from  interlocutory  Judgments  being 
limited  to  those  in  actions  for  partition  of 
real  property. — Duff  v.  Duff,  71  Cal.  513.  518. 
12  Pac.   570. 

158.  Interlocutory  order  determining  that 
defendant  held  certain  property  in  trust, 
and  ordering  account  in  action  to  establish 
resulting  trust  for  defendant,  is  not  ap- 
pealable order,  and  appeal  therefrom  must 
be  dismissed. — Grey  v.  Brennan,  147  Cal. 
356,  81  Pac.  1014. 

150.  Interlocutory  order  —  Sublectlng 
trust-fund  to  payment  of  claim.  Is  not  ap- 
pealable under  provision  that  appeal  may 
be  had  from  Interlocutory  order  or  decree 
for  accounting  in  action  to  redeem  real  or 
personal  property  from  mortgage  or  other 
Hen. — Grey  v.  Brennan,  147  Cal.  355,  81  Pac. 
1014. 

160.  Same— In  cases  other  than  partition, 
is  not  appealable,  but  will  be  reviewed  on 
appeal  from  final  Judgment. — ^Watson  v. 
Sutro,  77  Cal.  609.  611.  20  Pac.  88.  See 
Thompson  v.  White,  63  Cal.  505. 

161.  Interpleader— -Order  amending  order 
dismissing  complaint  in  interpleader  by 
limiting  such  dismissal  to  defendants  who 
demurred  to  such  complaint  Is  appealable. — 
Kaufman  v.  Superior  Court.  108  Cal.  446.  450. 
41  Pac.  476.  See  LIvermore  v.  Campbell,  52 
Cal.  75. 

162.  Intervention  —  Interlocutory  decree 

finding  that  plaintiffs  in  Intervention  in  ac- 
tion to  have  distributee  of  an  estate  de- 
clared trustee,  holding  that  such  interveners 
were  not  entitled  to  any  relief,  Is  appeal- 
able.— Lorenz  v.  Jacobs,  53  Cal.  24. 

163.  Judgment — Appeal  lies  from  Judg- 
ment entered  by  trial  court  In  conformity 
^Ith  direct  Inns  of  appellate  court. — Randall 
V.  Duff,  107  Cal.  33,  36.  40  Pac.  20;  Tuffree  v. 
Stearns  R.  Co.,  124  Cal.  306,  310,  57  Pac.  69; 
Lambert  v.  Bates,   148  Cal.  146.  82  Pac.  767. 

164.  Same  —  Correction  —  Order  denying 
motion  to  correct  Judgment,  or  filing  mark 
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thereon,  Is  appealable,  where  appeal  on 
Judgrment-roll  would  not  present  facts  on 
which  motion  was  based. — Tuffree  t.  Steams 
Ranchos  Co.  (  Cal.  Unrep.  184,  64  Pac.  826. 

lIKk  Same  —  Coats  —  Fee  of  ffvardian  ad 
litem— Order  addlas  to  Judgment  provision 
requirlnsr  plaintiff  to  pay  ffuardian  ad  litem 
of  minor  defendant  sum  of  two  hundred 
dollars  for  his  services  is  not  appealable 
as  special  order  made  after  Judgment,  it 
beinsT  merely  for  costs  or  expenses  taxable 
against  defendant.  Not  amounting  to  three 
hundred  dollars,  It  was  therefore  insuffi- 
cient to  confer  Jurisdiction  on  supreme 
court. — Aronson  t.  Levison,  148  Cal.  864, 
83  Pac  154. 

166.  Same— Motion  to  Taeate  or  aet  aside 
^-Order  refnaiai;  to  set  aside  and  vacate 
Judgment  is  appealable,  It  being  special 
order  made  after  final  Judgment. — McCourt- 
ney  v.  Fortune,  42  Cal.  387,  390;  Hibernta 
Sav.  &  L.  Soc.  V.  Cochran,  6  Cal.  Unrep.  821, 
66  Pac.  732. 

167.  Order  refusing  to  set  aside  Judg- 
ment on  ground  that  findings  had  not  been 
waived,  and  there  were  no  findings  to  sup- 
port it,  la  not  appealable  order. — Gregory  v. 
Gregory,  8  Cal.  Unrep.  836,  32  Pac.  631. 

168.  Order  refusing  to  set  aside  Judgment 
is  appealable  where  appeal  on  Judgment- 
roll  would  not  present  all  facts  on  which 
motion  is  based;  this  is  exception  to  or- 
dinary rule  that  no  appeal  lies  from  order 
refusing  to  set  aside  former  ruling  on  same 
facts. — De  La  Montanya  v.  De  La  Montanya, 
112  Cal.  101,  118,  68  Am.  St.  Rep.  166,  82 
L.  R.  A.  82,  44  Pac.  346. 

169.  Order  refusing  to  vacate  Judgment 
is  not  appealable  where  appeal  does  not 
present  any  facts  other  than  those  which 
are  presented  on  appeal  from  Judgment 
itself. — Kent  v.  Williams,  146  Cal.  3,  79  Pac. 
627. 

170.  Order  refusing  to  set  aside  Judgment 
and  enter  different  Judgments  or  findings  is 
not  appealable. — ^Birch  v.  Cooper,  136  Cal. 
636.  637.  69  Pac.  420. 

171.  Order  refusing  to  set  aside  Judgment 
on  ground  that  no  findings  or  conclusions  of 
law  were  filed,  and  that  there  was  no  waiver 
thereof,  is  not  appealable,  where  such 
ground  existed  before  Judgment  was  en- 
tered, and  would  have  been  reviewable  on 
appeal  from  Judgment. — ^Mantel  v.  Mantel, 
136  Cal.  315,  67  Pac.  768. 

172.  Same  —  New  triai  graated  «>  Appeal 
peading.^ — Appeal  from  Judgment  will  not  be 
dismissed  because  new  trial  has  been 
granted  where  order  granting  such  new 
trial  has  been  appealed  from. — Pierce  v. 
Birkholm,  110  Cal.  669,  671,  48  Pac.  206. 

178.  Joriadictional  amoont  —  Speelal  or- 
ders made  after  flBal  Jndgmeat  are  appeal- 
able, though  they  Involve  no  question  of 
money  value. — Southern  Cal.  R.  Co.  v.  Su- 
perior Court,  127  Cal.  417,  422,  69  Pac.  789. 

174.  Juvenile  court  proceedings— Appeal 
from^-Iiimitation  of  riglit  of. — The  right  of 
appeal,   under   subdivision   1   of    the  above 


section,  from  orders  made  in  proceedings 
in  a  Juvenile  court  are  restricted  to  the 
cases  enumerated  in  section  23  of  the  Juve- 
nile Court  Act  which  provides  that  "Every 
Judgment  or  decree  of  a  Juvenile  court  as- 
suming Jurisdiction  and  declaring  any  per- 
son to  be  a  ward  of  the  Juvenile  court  or  a 
person  free  from  the  custody  and  control 
of  his  parents  may  be  appealed  from  in  the 
same  manner  as  any  final  Judgment,  and 
any  subsequent  order  may  be  appealed  from 
as  from  any  other  Judgment."  Applying 
the  maxim,  expressio  unlus  est  ezclusio  al- 
tertus.  it  follows  that  the  legislature  did 
not  intend  thereby  to  provide  for  appeals 
from  Judgments  or  orders  within  the  scope 
of  that  act  other  than  those  specifically 
enumerated. — ^Moch  v.  Superior  Court,  39 
Cal.  App.  471,  179  Pac.  440,  applying  the 
doctrine  in  Peralta  v.  Castro,  16  Cal.  611; 
Frandzen  v.  County  of  San  Diego,  101  Cal. 
317.  321,  36  Pac.  879. 

175.  Modification  of  lodgment  —  Order 
tliat  Judgment  entered  bo  rednced  amount 
of  defendant's  cost  bill  is  appealable — it 
being  special  order  made  after  final  Judg- 
ment in  direct  terms  modifying  Judgment 
previously  given,  though  cost  bill  is  re- 
ferred to  as  basis  of  action. — Elledge  v.  Su- 
perior Court,  181  Cal.  279,  63  Pac  360. 

176.  Same  — Aa  directed  by  nppollato 
court. — Order  modifying  Judgment  as  di- 
rected by  supreme  court,  and  Judgment  as 
amended,  are  appealable. — Randall  v.  Duff, 
104  Cal.  126,  127,' 43  Am.  St.  Rep.  79,  37  Pac 
803. 

177.  Mandamna  »<•  Judgment  of  superior 
court  granting   or  denying   application  for 

writ  of  mandamus  Is  appealable. — Palache 
V.  Hunt,  64  Cal.  473,  476,  2  Pac  246. 

178.  Judgment  of  superior  court  denying 
writ  of  mandate  is  appealable. — Knowles  v. 
Thompson,  133  Cal.  246,  248,  66  Pac.  468. 
See  Palache  v.  Hunt,  64  Cal.  478,  474,  2  Pac. 
246;  People  v.  Perry,  79  Cal.  109,  21  Pac. 
428;  Heinlen  v.  Phillips,  88  Cal.  667.  669, 
26  Pac.  366. 


179.  Moot  question— Appeal  froaa 
ment  which  raises  merely  moot  question, 
will  not  be  considered. — Bradley  v.  Voor- 
sanger,  143  Cal.  814,  316,  76  Pac  1031. 

Aa  to  appeal  raising  acadendc  question 
only,  see,  ante,  S§  63,  936  and  notes. 

186.  New-trial  order. — Where  new  trial 
is  authorised,  order  granting  or  refusing 
new  trial  is  appealable. — People  v.  Oak- 
land, 123  Cal.  146,  66  Pac  772. 

As  to  orders  denying  new  trials  ainco 
amendment  of  1610»  see  pars.  200-211,  this 
note. 

181.  Same  —  AiBdarita  —  Order  strllcing 
out. — Order  striking  amended  aflidavit  on 
motion  for  new  trial  from  files  is  not  ap- 
pealable.— ^Melde  v.  Reynolds,  120  Cal.  234, 
288,  62  Pac.  491. 

182.  Order  striking  competent  aflldavits 
used  on  motion  for  new  trial  on  ground  of 
irregularity    is    special    order    made    after 
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final  JudflTinent,  and  hence  appealable  under 
this  section. — Gay  v.  Torrance,  146  Cal.  144, 
147.  78  Pac.  640. 

188.  Order  strlklnfir  affidavits  filed  on 
hearing  of  motion  for  new  trial  Is  not  ap- 
pealable.— ^Melde  t.  Reynolds,  120  Cal.  234, 
237.  62  Pac.  401. 


184.  Same— Dhmiasal  of  motion,^ — Order 
dismlsslnsr  motion  for  new  trial  for  want 
of  prosecution,  anrounts  to  denial  of  it, 
and  hence  Is  appealable. — ^VoU  v.  Hollis,  60 
Cal.  609,  672. 

186.  Order  refusing:  to  dismiss  motion  for 
new  ^rlal  is  not  appealable,  since  it  does 
not  finally  dispose  of  motion. — Oriess  v. 
State  Inv.  &  Ins.  Co.,  93  CaL  411,  413,  28 
Pac.  1041. 


IM,  S—e— Divorce  Order  deaylns  mo- 
tloa  fer  aew  trial  In  action  for  divorce,  in 
case  where  no  answer  was  filed,  is  not  ap- 
pealable, motion  for  new  trial  not  betngr 
authorized  in  such  action. — Foley  v.  Foley, 
120  Cal.  83,  86,  66  Am.  St.  Rep.  147,  62  Pac. 
122. 

As  to  divorce,  see,  also,  pars.  116-120,  this 
note. 

18T.     Saaae-— Of  motion    not   nntliorlaed^ — 

Appeal  authorized  from  order  denying  new 
trial  is  limited  to  those  cases  in  which  new 
trial  is  authorized,  and  hence  order  deny- 
ing new  trial  of  motion  will  be  dismissed. 
—Harper  v.  Hildreth,  99  Cal.  266,  270,  33 
Pac.  1108. 

188.     Same  —  Settlement  of  stntemont  on 

motion  for  new  trial  does  not  constitute 
special  order  made  after  Juderment.  and 
hence  is  not  appealable. — Henry  v.  Mer- 
golre,  106  Cal.  142.  146.  39  Pac.  699.  distin- 
ffuishinsT  Stoneslfer  v.  Kilburn,  94  Cal.  33, 
29  Pac  832,  which  held  that  order  refus- 
ing to  settle  bill  of  exceptions  was  ap- 
pealable. 

188.  Same— Same— -Order  denylnir  motion 
to  settle  statement  on  motion  for  new  trial 
is  appealable  as  special  order  made  after 
final  Juderment. — Clark  v.  Crane,  67  Cal.  629, 
€34. 

liO.  Same— Same— Order  atrlklns  state- 
veat  from  flleo  Is  appealable  as  special  or- 
der made  after  Judfirment. — Symons  v.  Bun- 
nell. 101  Cal.  228,  36  Pac.  770. 

191.  Order  strikiner  statement  on  motion 
for  new  trial  from  files  is  appealable  order 
— being  special  order  made  after  final  Judgr- 
nient — Calderwood  v.  Peyser.  42  Cal.  110, 
113.  119,  overruling  Quivey  v.  Gambert,  32 
CaL  304;  LeflRnswell  v.  Grifflnfir,  29  Cal.  192, 
198;  Ketchum  v.  Crippen,  81  Cal.  866,  and 
(ollowinff  Kimball  v.  Semple,  81  Cal.  667; 
Morris  v.  De  Cells,  41  Cal.  881;  Dooly  v. 
Norton,  41  CaL  489. 

ItX  Sante  —  Same  —  Order  refnslns  to 
strike  est  atntentent  on  motion  for  new 
trial  Is  not  special  order  made  after  Judgr- 
ment  but  Interlocutory  order  in  proceed- 
ings to  obtain  new  trial,  and  Is  in  different 
line  of  proceeding  In  which  order  grrantinfr 


or  refusing:  new  trial  Is  final  and  equitable 
order,  hence  it  Is  not  appealable  order. — 
Ketchum  v.  Crippen,  81  Cal.  366,  867.  See 
De  Barry  v.  Lambert,  10  Cal.  603;  Lefllnsr- 
well  V.  Griflangr.  29  Cal.  192,  193. 

188.  Same — Same— Order  refnalns  to  va- 
cate order  atrlklnv  ■tatement  on  motion  for 
new  trial  from  files  Is  not  appealable. — 
Symons  v.  Bunnell,  101  Cal.  223.  86  Pac. 
770. 

184.  Same  —  Tranocrlpt.  —  Where  tran- 
script was  certified  by  parties  to  motion  for 
new  trial  in  court  below,  it  was  sufficient 
where  motion  was  denied. — ^Watson  v.  Sutro, 
77  Cal.  609,  612,  20  Pac.  88. 

Aa  to  what  arc  appealable  orders,  see, 
ante,  9  989. 

As   to  appealable   orders   and  Jvdsmentfi, 

see  note  20  Am.  St.  Rep.  173. 

105.  Nonappealable  ordera  Appeal  from 
JvdKment  pending* — Appeals  from  nonap- 
pealable orders  will  not  be  dismissed  where 
there  is  also  appeal  from  judgrment  on 
which  other  orders  appealed  from  may  be 
reviewed. — Wadleigh  v.  Phelps.  147  Cal.  135, 
81  Pac.  418,  420.  See  Williams  v.  Dennl- 
son,  86  Cal.  430,  26  Pac.  244. 

186.     Same^Same^Motlon    to    dUimlss.r^ 

On  motion  to  dismiss  appeal  from  order  on 
ground  that  it  is  not  appealable,  order  it- 
self must  be  examined,  and  if  it  is  order 
which  is  not  authorized  it  does  not  be- 
come appealable  by  reason  of  its  purport- 
ing: to  do  that  which  court  was  not  author- 
ized to  do. — ^Harper  v.  Hildreth,  99  Cal.  265, 
269.  83  Pac.  1103. 

197.  Same-  Same^Mcrlta  of  appeal  can 
not  be  examined  into  on  motion  to  dismiss 
appeal  because  taken  from  nonappealable 
order. — Steen  v.  Santa  Clara  V.  M.  &  L.  Co., 
145  Cal.  664.  666.  79  Pac.  171. 

108.  Nonsuit— Order  of  nonsuit  is  not  ap- 
pealable.— Kimple  V.  Conway,  69  Cal.  71,  72. 
10  Pac.  189. 

100.     Order   eonfirmlns   snle   In   partition. 

— An  interlocutory  order  directing^  sale  in 
partition  is  to  be  regrarded  as  a  final  Judgr- 
ment with  respect  to  subsequent  orders  In 
aid  of  its  execution;  and.  if  so,  an  order 
confirming:  such  sale,  and  an  order  refus< 
ingr  to  confirm  it,  are  orders  after  final  judgr- 
ment, and  appealable  as  such,  the  one  by 
the  purchaser  and  the  other  by  the  tenant 
in  common. — Gordan  v.  Graham,  168  Cal. 
299.  96  Pac.  146. 

200.  Order  denying:  new  trial  («abdlvl- 
•Ion  2)— Not  appealable  order. — Motion  for 
new  trial  having:  been  denied,  no  appeal 
lies  from  the  order  under  the  above  section 
as  amended  in  1916. — Friedman  v.  Southern 
Cal.  Trust  Co.,  179  Cal.  266.  176  Pac.  442; 
Waterson  v.  Cruse,  179  Cal.  379,  176  Pac. 
870;  Rockey  v.  Vleux,  179  Cal.  681,  178  Pac. 
712;  Timmons  v.  Coonley,  89  Cal.  App.  35, 
179  Pac.  429;  Nadeau  v.  Lynch,  41  Cal.  App. 
756,  183  Pac.  278;  Saylor  v.  Taylor,  42  Cal. 
App.  474,  183  Pac.  848;  Anderson  v.  Adler. 
42  Cal.  App.  776,  184  Pac.  42;  San  Joaquin 


cap.— 148 


2278 


illNIS 


APPBAIi  TO  SUPRBMB  COURT— .WHSN  MAY  BE  TAKBSIT. 


£Pt.II» 


Lflgrht  &  Power  Co.  t.  Barlow,  48  Cal.  App.      Hlnoh  t.  All  Feraons,  173  Cal.  268,  169  Pac. 
241,  184  Pac.  899.  712. 

208.  This  was  amended  in  1916  by  taking 
away  the  risrht  theretofore  existing  to  ap- 
peal from  an  order  refusing  a  new  trlaL 
An  appeal  from  an  order  denying  a  new 
trial  taken  after  the  amendment  became  ef- 
fective will  be  dismissed  even  though  the 
proceedings  for  a  new  trial  were  instituted 
prior  thereto. — Hester  v.  McMullan,  29  CaL 
App.   664,   157   Pac.  521. 

209.  The  amendment  of  1915  to  the  above 
section  takes  away  the  right  to  an  appeal 
from  an  order  denying  a  motion  for  a  new 
trial  and  makes  such  order  reviewable  upon 
an  appeal  from  the  final  judgment;  and 
where  a  motion  for  a  new  trial  was  made 
before  the  amendment  went  into  effect,  but 
the  order  denying  a  new  trial  was  made  af- 
ter the  amendment  went  into  effect,  the 
right  of  appeal  was  lost. — Nathan  v.  Porter, 
36  Cal.  App.  366,  172  Pac.  170. 

210.  The  amendment  of  1915  to  the 
above  section  takes  away  the  right  of  ap- 
peal from  orders  denying  motions  for  new 
trials,  and  is  applicable  in  every  case  where 
the  order  was  made  subsequent  to  the  date 
of  the  taking  effect  of  the  amendment,  not- 
withstanding the  fact  that  the  right  to  ap- 
peal from  the  Judgment  in  such  case  had 
expired  prior  to  the  amendment. — Watt  v. 
Bekins  Van  &  Storage  Co.,  35  Cal.  App.  766, 
171  Pac.  683.  following  the  doctrine  in 
Hirsch  v.  All  persons,  etc.,  173  CaL  268,  159 
Pac.  712. 

211.  Same— Same— ^Reviewable  •»  appeal 
from  Judarment. — ^Under  the  above  section 
as  amended  in  1916,  an  order  denying  a  mo- 
tion for  a  new  trial  is  not  an  appealable 
order;  the  order  Is  to  be  reviewed  on  an 
appeal  from  the  final  Judgment  only.— 
Friedman  v.  Southern  Cal.  Trust  Co.,  179 
Cal.   266.   176   Pac.   442;   Waterson    v.   Cruse. 

179  Cal.  379.  176  PacT  870;  Jones  v.  Baxter. 
—  Cal.  App.  — ,  197  Pac.  361,  following  the 
doctrine  in  Roberts  v.  Colyear,  179  Cal.  669, 

180  Pac.  937;  Millar  v.  Millar,  —  Cal.  App. 
— ,  197  Pac.  811;  United  Casting  Co.  v.  Dun- 
can, 44  Cal.  App.  884,  186  Pac.  403,  follow- 
ing the  doctrine  in  Gray  v.  Cotton,  174  Cal. 
256,  162  Pac.  1019;  Anderson  v.  Adler,  42 
Cal.  App.  776,  184  Pac.  42. 

212.  Order  directing  manner  of  dlapoaiog 
of  the  body  of  deceased  or   the    particular 

place  in  which  it  shall  be  interred  and  set- 
ting apart  out  of  the  estate  a  sum  of  money 
to  be  expended  for  that  purpose  is  not  ap- 
pealable.— Estate  of  Seymour,   15  CaL  Add 
287,  114  Pac.  1023. 

218.  Order  dtrectlns  payment  of  attorn 
ney's  fee  ineorred  by  nnsacceMfnl  propo- 
nent of  will  is  an  order  directing  payment 
of  a  claim  against  an  estate,  and  is  appeal- 
able.— Mousnler  v.  Superior  Court  169  CaL 
664.  115  Pac.   221. 

214.  Order  directing  payment  of  moner 
by  defendant  Into  court,  and  directing  that 
proceedings   be   had   for   purpose    of    deter- 


201.  Same— Sante— Appeal  from  order  and 
from  Jvd^ment^ — In  a  case  In  which  a  de- 
fendant appeals  from  the  Judgment  in  favor 
of  the  plaintiff,  and  also  from  an  order 
denying  a  motion  for  a  new  trial,  the  ap- 
peal from  the  order  will  be  dismissed  as 
unauthorized  under  the  provisions  of  the 
above  section. — ^Glllons  v.  Turner  Oil  Co., 
—  Cal.  App.  — ,  190  Pac.  185;  McCahan  v. 
McCahan,  —  Cal.  App.  — ,  190  Pac.  460; 
Bhumgara  v.  Qazvini,  —  Cal.  App.  — ,  190 
Pac.  854. 

202.  Same— Same— Diamlsaal. — An  appeal 
from  an  order  refusing  new  trial  will  be 
dismissed  where  the  notice  of  appeal  was 
filed  after  the  amendment  of  1915  to  the 
above  section;  since  such  amendment  the 
only  relief  is  by  appeal  from  the  final  judg- 
ment.— Marsh  v.  Lapp,  180  Cal.  231,  180  Pac. 
533;  Heine  Piano  Co.  v.  Bloomer,  183  Cal. 
398,  191  Pac.  900,  following  the  doctrine  In 
Roberts  v.  Colyear,  179  Cal.  669,  180  Pac. 
937;  Rockey  v.  Vleux,  179  Cal.  681,  178  Pac. 
712;  Marsh  v.  Lapp,  180  Cal.  231,  180  Pac. 
583;  Pelsenthal  v.  Warring,  40  Cal.  App. 
119.  180  Pac.  67;  Anderson  v.  Adler,  42  Cal. 
App.  776.  184  Pac.  42. 

203.  An  appeal  from  an  order  on  m'otlon 
for  new  trial  dated  August  17.  1915,  should 
be  dismissed,  subject  to  renewal  under  the 
appeal  from  the  Judgment. — Hockerston  v. 
Hockerston,  41  Cal.  App.  195,  182  Pac.  325. 

204.  An  attempted  appeal  from  an  order 
denying  a  motion  for  a  new  trial  must  be 
dismissed  where  the  notice  of  appeal  was 
filed  subsequent  to  the  1915  amendment. — 
Dorris  v.  McKamy,  40  Cal.  App.  267,  180 
Pac.  646;  Runyon  v.  City  of  Los  Angeles, 
40  Cal.  App.  383.  180  Pac.  837;  Roberts  v. 
Colyear,  179  Cal.   669,  180  Pac.   937. 

205.  Where  an  attempted  appeal  from  an 
order  denying  a  motion  for  new  trial  was 
filed  after  the  effective  date  of  the  191f) 
amendment,  it  must  be  dismissed. — Ham- 
mond V.  Hazard,  40  Cal.  App.  46,  180  Pac. 
46. 

20d.  Same^Same^EIIect  of  amendment 
of  1915. — The  amendment  of  1915  to  above 
section  does  not  allow  an  appeal  from  an 
order  denying  a  motion  for  new  trial. — 
San  Francisco-Oakland  Terminal  Rys.  v. 
Superior  Court,  172  Cal.  641,  157  Pac.  604; 
Schmitt  V.  White,  172  Cal.  554,  168  Pac.  216; 
Gray  v.  Cotton,  53  Cal.  Dec.  98,  162  Pac. 
1019. 

207.  A  statute  denying  a  right  of  appeal 
from  an  order  denying  a  new  trial  is  appli- 
cable to  every  case  where  such  order  was 
made  subsequent  to  the  date  of  the  taking 
effect  of  the  amendment.  As  to  the  right 
of  appeal  from  an  order  granting  or  refus- 
ing a  new  trial  it  is  the  condition  of  the 
law  at  the  time  of  the  denial  of  the  mo- 
tion for  a  new  trial  that  controls  regarding 
whether  the  proceeding  was  initiated  prior 
or  subsequent  to  the  change  in   the  law. — 
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mininer  whethur  plaintiff,  or  gruardian  of  his 
assignor,  was  entitled  to  money,  is  special 
order  made  after  final  Judgment,  and  is 
appealable,  and  hence  certiorari  will  not 
lie. — Slavonic  I.  M.  B.  Assoc,  v.  Superior 
Court,  66  Cal.  500,  501,  4  Pac.  500. 

MS.  Order  tfireetini:  sale  of  land  oat«lde 
of  state— Appealable  order. — An  order  of 
the  superior  court  directing  the  executors 
of  a  will,  which  will  has  been  probated  in 
California,  to  sell  all  the  lands  of  the  tes- 
tator situated  in  another  state,  and  to 
transmit  the  proceeds  to  California  for  dis- 
tribution, or  to  show  cause  in  case  of  neg- 
lect to  do  so,  why  they  should  not  be  re- 
moved as  executors,  is  an  appealable  order 
within  the  meaning  of  the  provisions  of 
subdivision  3  of  the  above  section,  and  an 
objection  that  such  an  order  is  not  appeal- 
able is  frivolous. — Estate  of  Loyd,  175  Cal. 
699.  167  Pac.  167. 

216.  Order  dtaniLialiMr  action -— Consti- 
tetM  a  final  Judsnient  within  the  meaning 
of  the  provisions  of  this  code,  touching  ap- 
peals.— Dempsey  v.  Underbill,  156  Cal.  718, 
719,  106  Pac.  7S. 

217.  Order  dlMiolvinv  an  attachment— An 
appealable  order  and  therefore  excepted 
from  matters  which  may  be  reviewed  on 
appeal  from  Judgment. — Kennedy  v.  Mer- 
ickel,  8  Cal.  App.   878,  884,  97  Pac.  81. 

21&  Order  for  family  allowance— Con- 
■tmcd  to  aothorlse  an  appeal  from  such  an 
order. — Estate  of  Fretwell,  152  Cal.  574, 
9S  Pac.  288. 

219.  Order  for  sale  of  perlabable  prop- 
erty—Made under  section  040,  ante»  is  ap- 
pealable as  an  order  made  after  final  Judg- 
ment.— ^Rogers  v.  Superior  Court,  158  Cal. 
467,  111  Pac.  867. 

220.  Order  for  sale  of  real  estate  of  de- 
reased  person. — Such  order  is  appealable, 
and  when  no  appeal  is  taken  it  becomes 
final;  and  the  questions  involved  can  not  be 
reopened  and  again  litigated  upon  the  hear- 
ing of  the  return  of  sale. — Estate  of  Baz- 
auro,  161  Cal.  76,  118  Pac.  434. 

221.  Order  srantins  new  trial— -Appeal- 
able order.^ — A  r^ght  of  appeal  exists  from 
an  order  granting  a  new  trial,  and  if  upon 
such  appeal  the  order  is  reversed,  the 
Judgment  will  remain  or  be  restored  to  its 
original  condition  as  if  the  order  vacating 
it  had  not  been  made.  The  order,  in  such 
case,  is  vacated  and  the  original  Judgment 
stands.  An  order  granting  a  new  trial  does 
not  absolutely  vacate  the  Judgment;  it  is 
absolutely  vacated  only  when  such  an  order 
becomes  a  finality. — Sherwin  v.  Southern 
Pacific  Co..  168  Cal.  722,  146  Pac.  92. 

222.  During  the  time  within  which  an 
appeal  may  be  taken  from  such  an  order, 
and  while  the  appeal  therefrom,  if  taken,  is 
pending,  the  order  is  subject  to  the  condi- 
tion that  if  it  is  reversed  its  effect  to  vacate 
tlie  Judgment  will  be  annulled,  and  the 
Judgment  will  then  stand  as  if  no  order 
granting  a  new  trial  had  been  made,  or  as 


if  the  motion  had  been  denied  and  such 
denial  had  become  final  or  had  been  af- 
firmed on  appeal. — Sherwin  v.  Southern 
Pacific  Co..  16«  Cal.  722,  145  Pac.  92. 

223.  Except  where  an  abuse  of  discre- 
tion appears,  the  ruling  of  the  trial  court 
on  a  motion  for  new  trial  will  not  be  re- 
viewed on  appeal. — Estate  of  Emerson,  170 
Cal.  81,  148  Pac.  523. 

224.  Upon  an  appeal  from  a  Judgment 
and  order  denying  a  motion  for  a  new  trial 
statements  made  in  affidavits  taken  after 
the  Judgment  was  entered  can  not  be  con- 
sidered in  determining  the  sufficiency  of 
the  evidence  to  Justify  the  decision. —  n 
Kurze  v.  Douglas.  26  Cal.  ApR.  186,  146  Pac. 
197. 

226.  Order  denying  naotlon  for  execu- 
tion for  alimony— Not  appealable. — An  en- 
try upon  the  minutes  reading,  "Platntlft's 
prayer  for  a  divorce  is  denied.  Defendant's 
prayer  for  a  divorce  is  denied."  where  find- 
ings were  not  waived  and  not  signed  and 
filed,  is  not  a  final  Judgment,  and  an  order 
thereafter  made  denying  execution  for  ali- 
mony is  not  an  order  after  final  Judgment 
— Cuneo  V.  Cuneo,  40  Cal.  App.  564.  181 
Pac.  229. 

226.  Order  denying  motion  to  atrllce-.-Not 
appealable. — An  order  denying  a  motion  to 
strike  out  is  not  appealable. — California 
Portland  Cement  Co.  v.  Boone,  181  Cal.  35, 
183  Pac.  447. 

227.  Order  on  sopplementary  proceed- 
ings—Review  of. — ^An  appeal  lies  from  an 
order  made  on  proceedings  supplemental 
to  an  execution  on  the  part  of  any  party  to 
the  record,  after  final  action  in  the  pro- 
ceedings.— Stensland  v.  Superior  Court,  39 
Cal.  App.  172,  178  Pac.  549,  following  doc- 
trine in  Elliott  V.  Superior  Court,  144  Cal. 
501,  108  Am.  St.  Rep.  102,  77  Pac.  1109. 

228.  Order  refnaing:  to  vacate— Appoint- 
ment of  receiver  !s  not  appealable  and  such 
order  must  be  reviewed  if  at  all  upon  ap- 
peal from  the  final  Judgment. — ^Title  In- 
surance &  T.  Co.  V.  California  Devel.  Co.. 
159  Cal.  484,  114  Pac.  838. 


K  Same- Kx  parte  order. — Where  a 
writ  of  assistance  to  put  the  purchaser  at 
partition  sale  in  possession  was  made  ex 
parte,  the  tenant  in  common  had  the  right, 
for  the  purpose  of  securing  an  available 
record  on  appeal,  to  move  to  vacate  the 
same,  and  the  order  refusing  such  motion 
was,  with  respect  to  the  decree  of  sale,  an 
order  after  final  Judgment,  and  appealable 
as  such. — Qordan  v.  Graham.  153  Cal.  299, 
95  Pac.  145. 

280.  Order  relating  to  transcript— Snb- 
seqnent  order  refnaln^  to  oet  aaide— xSpe- 
cial  order  after  indirment." — In  the  case  of 
an  appeal  in  which  an  order  had  been 
made  by  the  corirt  respecting  the  tran- 
script, and  a  motion  was  thereafter  made 
under  the  provisions  of  section  473,  ante, 
for  an  order  lo  set  aside  surh  order  there- 
tofore   made    regarding    the    transcript    of 
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the  record  on  appeal,  which  motion  wah 
denied  on  conflicting  affidavits  upon  the 
point  as  to  whether  the  appellant  had 
strictly  complied  with  the  statute,  although 
the  matter  was  addressed  to  the  discretion 
of  the  trial  court,  under  the  circumstances 
of  the  Instance  case  the  order  refusing  re- 
lief was  a  special  order  made  after  Judg- 
ment from  which  an  appeal  may  be  prose- 
cuted under  subdivision  2  of  the  above 
section.— W.  J.  Somers  Co.  v.  Smith,  45  Cal. 
App.  703,  188  Pac.  811. 

281.  Order  reqalrlns  anretleii  npoa  stay- 
bond  to  Jaiitify  within  two  days  even  if 
void  is  an  order  made  after  final  Judgment 
and  appealable,  and  therefore  the  writ  of 
prohibition  can  not  be  invoked. — Holt  v. 
James.  10  Cal.  App.  360.  361,  101   Pac.  1065. 

B82.  Order  ■ettlnv  aside  defauU  in  ac- 
tion  where  no   Jndsment   iiaa   been   entered 

upon  the  defendant  is  not  subject  to  an  ap- 
peal but  may  be  reviewed  upon  appeal  from 
the  Judgment. — Savage  v.  Smith.  164  Cal. 
325,  97  Pac.  821. 

288.  Order  settlini;  neconnta  of  mdminia- 
trntor — ^Effect  of  revocation  of  letters. — The 

right  of  an  administrator  to  prosecute  an 
appeal  from  an  order  settling  his  accounts 
is  statutory,  and  such  right  can  not  be  af- 
fected by  an  order  revoking  his  letters. — 
Estate  of  McPhee.  154  Cal.  392.  97  Pac.  878. 
See  par.  51,  this  note. 

234.  Order  Tneatin«  n  defanlt— IVbere  no 
Judflrment  baa  been  entered. — An  order  set- 
ting aside  a  default  in  an  action  where 
no  Judgment  has  been  entered  upon  such 
default,  is  in  no  sense  an  order  after  Judg- 
ment, and  is  not  one  of  the  interlocutory 
orders  enumerated  in  this  section,  and  is 
in  no  sense  an  appealable  order. — Savage 
V.  Smith,  154  Cal.   325,  97  Pac.   821. 

235.  Order  Tacatini;  dlamlaaal  after  trana- 
fer^-Appenlable  order^ — An  order  vacating 
a  dismissal  after  transfer  of  a  cause  on 
change  of  venue  for  failure  to  pay  costs 
within  one  year  is  an  order  made  after 
final  Judgment  and  is  appealable. — Davis  v. 
Superior  Court,  —  Cal.  — ,  195  Pac.  390, 
393. 

230.     Order  vacatlnflr  Judgment  of  dliiniiii- 
•al— ■''Order   after  Jadsment"— Appealable-^ 
Prohibition. — In   a   case    in    which  an   order 
was   entered   vacating   a   Judgment   of   dis- 
missal   which    was    theretofore    made,    is   a 
special  order  made  after  final  Judgment  and 
is   appealable   under   the   terms   of  subdivi- 
sion  2  of  the  above  section,  and  where  on 
the  last  day  to  serve  notice  of  appeal  pro- 
ceeding in  prohibition  is  begun  in  the  dis- 
trict court  by  filing  a  petition  upon  which 
that  court  issued  an  order  to  show  cause,  a 
writ   of   prohibition    will    issue    to    prevent 
the  superior  court  from  proceeding  further 
in    the   action,    notwithstanding    the    exist- 
ence at   the  time  of  the  commencement  of 
the  action  of  the  right  of  appeal  from  the 
order  vacating    the   dismissal,   the   superior 
court    being    then    and    ever    since    without 
power    or    Jurisdiction    to    proceed    further 


in  the  action,  exscept  to  dismiss  the  pro- 
ceedings, but  nevertheless  proposed  to  do 
so. — Davis  v.  Superior  Court,  184  Cal.  691. 
195  Pac.  890. 

237.  Partnerahip  ncconntlnv  —  Interlocu- 
tory decree — ^Appenlahle  order. — In  an  ac- 
tion for  an  accounting  and  dissolution  of 
a  partnership  in  an  interlocutory  decree  or 
Judgment,  so  called,  is  a  final  Judgment 
from  which,  and  from  each  of  the  special 
orders  followed,  an  appeal  may  be  taken 
under  the  provisi&ns  of  the  above  section. 
—Williams  v.  Reed,  43  Cal.  App.  426.  185 
Pac.  515,  following  the  doctrine  in  Zappet- 
tini  V.  Buckles.  167  Cal.  27,  138  Pac.  696. 


Partition  —  Conllnnntlon    of    Male. 

Order  refusing  to  confirm  sale  of  property 
in  partition  proceedings  is  special  order 
made  after  final  Judgment,  and  hence  ap- 
pealable.— Dunn  V.  Dunn.  137  Cal.  51,  56.  69 
Pac.  847.  See  Hammond  v.  Cailleaud.  Ill 
Cal.  206.  52  Am.  St.  Rep.  167.  43  Pac.  607. 

239.  Order  confirming.  In  part,  and  deny- 
ing confirmation.  In  part,  of  sale  made  un- 
der interlocutory  decree  in  partition,  is 
special  order  made  after  final  Judgment, 
and  hence  appealable. — Dunn  v.  Dunn,  137 
Cal.  51,  56,  69  Pac.  847. 


240.  Same — Interlocntory  decree  of  par- 
tition finally  determining  rights  of  parties 
and  directing  sale  of  property,  is  appeal- 
able.—Holt  V.  Holt.  131  Cal.  610.  612.  63 
Pac.  912. 

241.  Interlocutory  decree  in  partition 
proceedings,  determining  rights  of  several 
parties,  is  appealable.— Barry  v.  >Barry  56 
Cal.  10,  11. 

242.  Construed  to  authorise  appeal  from 
Interlocutory  Judgment  in  partition  pro- 
ceedings.—Dore  v.  Klumpke,  140  Cal.  356. 
73  Pac.  1064. 

Aa  to  appeala  from  interlocntory  decrees 
in   partition  proceedin^a,   see    note    40    \m 
Dec.  122. 

243.  Same— Same— Character  of.— Appeal 
from  interlocutory  Judgment  in  partition 
is  one  from  such  Interlocutory  Judgment  as 
determines  rights  and  Interests  of  respec- 
tive parties,  and  directs  partition  to  be 
made,  and  not  from  interlocutory  decree  di- 
recting property  to  be  sold,  which  does  not 
become  final  until  sale  is  confirmed,  when 
an  appeal  may  have  been  had.— Hammond 
V.  Cailleaud,  111  Cal.  206,  214,  52  Am.  St. 
Rep.  167,  43  Pac.  607. 

244.  Interlocutory  decree  In  partition 
proceedings,  to  be  appealable,  must  defi- 
nitely ascertain  rights  and  interests  of  par- 
ties in  aubject-matter,  and  hence  conclu- 
sions   which    were    furnished    as    basis    for 

such    decree    can   not   be   appealed    from. 

Lorenz  v.  Jacobs,  53  Cal.  24.  26;   Emeric  v 
Alvarado.  64  Cal.  529.  611,  2  Pac.  418. 

245.     Same— Receiver  — Order    appointin* 

In  partition  proceedings  is  not  appealable 
— Emerlc  v.  Alvarado,  64  Cal.  529,  625  2 
Pac.  418. 
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249.  Sane  —  Refcreace  — •  Order  ▼acmtlKg: 
•rdrr  of  and  proceedings  thereunder,  in  ac- 
tion of  partition,  is  not  appealable  order. 
— ^Hastinsrs  v.  Cunningrham,  36  Cal.  549,  553. 

247.  PleadtBss— Order  «trllcInK  oat  por- 
tioB  of  complaint  is  not  appealable. — Swain 
V.  Burnette,  76  Cal.  299,  302.  18  Pac.  394. 

248.  Decision  striking  out  complaint  is 
not  appealable. — Clifford  v.  Allman,  84  Cal. 
528,  531.  24  Pac.  292. 

249.  Sane  — Order  dlreetlnc  tbat  com- 
plaint be   made   more  definite  and   certain* 

is  not  appealable. — McFarland  v.  Holcomb, 
123  Cal.  84,  88.  55  Pac.  761. 

28MK  Probate  proceedlnsa  —  Appeala  can 
•■It  be  taken  from  ancb  Jadgrmenta  and 
orders  as  are  mentioned  in  this  section. — 
Estate  of  Moore,  86  Cal.  58,  59,  24  Pac.  816; 
Estate  of  Walkerly,  94  Cal.  352,  353.  29 
Pac.  719;  Estate  of  Hickey,  121  Cal.  378, 
379.  53  Pac.  818;  Estate  of  Cahill,  142  Cal. 
628.  629.  76  Pac.  383. 

251.  Appellate  court  has  Jurisdiction  in 
such  probate  matters  only  as  are  provided 
by  law. — Estate  of  Hathaway,  111  Cal.  270, 
271.  43  Pac.  754;  Estate  of  Winslow,  128 
Cal.  311.  312,  60  Pac.  931. 

252.  Appeals  from  probate  courts  are 
limited  to  those  enumerated  in  section  969, 
post,  prior  to  its  repeal. — Blum  v.  Brown- 
stone  Bros.,  50  Cal.  293. 

253.  Same — ^Aceonnt»  aettlement  of— Ap- 
peal from  orders — Order  settllngr  account  of 
administrator  is  appealable. — Estate  of 
Rose.  80  Cal.  166,  170,  22  Pac.  86;  Estate  of 
Grant,  131  Cal.  426,  429,  63  Pac.  731. 

204.     Same  —  Same  ~^  Findings  and  decree 

settling  account  of  administrator,  but  not 
dischargrinsT  him  from  his  trust,  is  appeal- 
able.—Estate  of  Rose,  80  Cal.  166,  168,  22 
Pac.  88. 


Sanso  —  Saase  —  IrreapeetlTe  of 
amoant  Involved^ — Order  settliner  account 
of  executor,  and  decreeing  partition,  is  ap- 
pealable, irreapectivo  of  amount  involved. 
—Estate  of  Delaney,  110  Cal.  668,  567,  42 
Pac  981. 

28d.    Same— Same— Not  llnal  Jvdcment^ — 

Order  settling:  account  of  executor  is  not 
final  Judgment  within  meaning  of  subdivi- 
sion 1. — Estate  of  Franklin,  183  Cal.  584, 
588,  65  Pac.  1081. 

287.  Same— Same  Time  for  appeals — Ap- 
peal from  order  settlingr  account  is  allowed 
within  sixty  days. — ^Estate  of  Sanderson,  74 
Cal.  199,  206,  15  Pac.  768. 

25&  Same— Same  —  Taeatlnff  order  aet- 
tUnif^— Order  Tacatinsr  prior  order  settliner 
final  account  of  administrator  is  not  ap- 
pealable.—Estate  of  Hickey,  121  Cal.  878, 
879,  68  Pac.  818. 

269.  Order  settlnfir  aside  decree  settlinsr 
final  account  of  executor  is  not  appealable. 
—Estate  of  Cahalan,  70  Cal.  604,  607,  12 
Pac  427.  See  Estate  of  Calahan,  60  Cal. 
232. 


260.  Order  of  probate  court,  setting  aside 
order  by  which  annual  account  of  executor 
was  settled,  is  not  appealable. — Estate  of 
Dunne,  53  Cal.  631,  632. 

261.  Same— Administrator — ^Rlgrht  of  ap- 
peals— Whenever  order  or  decree  involves 
construction  of  proper  exercise  of  duties  of 
trustee  or  administrator,  or  whenever  it 
presents  question  as  to  right  or  power  of 
trustee  to  comply  with  it,  or  whenever 
obedience  of  it  might  subject  him-  to  liabil- 
ity, he  may  appeal. — Estate  of  Welch,  106 
Cal.   427.  481,  39  Pac.  805. 

262.  Right  of  administrator  to  appeal 
arises,  where  order  is  merely  for  payment 
of  funds,  and  personal  liability  will  attach, 
and  hence  special  administrator  may  appeal 
from  order  directing  him  to  pay  arrearages 
in  family  allowance  which  had  accrued 
since  suspension  of  general  administrator, 
and  also  may  appeal  from  decree  of  partial 
distribution. — Estate  of  Welch,  106  Cal.  427, 
431.  39  Pac.  806. 


263^  Same— Attorney's  fees- Order  al- 
logins  attorney's  fees  to  attorney  of  execu- 
tor is  appealable  order. — Estate  of  Kruger, 
123  Cal.  891,  392,  66  Pac.  1066. 

264.  Sam^— Claim*- Allowance  of. — Order 
allowing  claim  against  estate,  directing  its 
payment,  in  due  course  of  administration, 
is  appealable. — Estate  of  Smith,  117  Cal. 
505.  507,  49  Pac.  453. 

266.  Same— >Same— Order  directing:  pay- 
ment of  claim  for  services  against  estate 
which  has  been  allowed  and  ordered  paid, 
as  claim  against  estate  in  due  course  of  ad- 
ministration, is  appealable. — Stuttmeister  v. 
Superior  Court.  72  Cal.  487,  489.  14  Pac.  35. 


— >Same— >Samfr— >After  appeal. — 

Order  requiring  administrator  to  pay  claim 
forthwith,  made  after  appeal  had  been 
taken  from  order  allowing  claim  against 
estate  and  directing  it  to  be  paid  in  due 
course  of  administration,  and  giving  of  ap- 
peal and  stay-bond,  was  in  excess  of  Juris- 
diction, and  void. — Stuttnwlster  v.  Superior 
Court,  72  Cal.  487,  489,  14  Pac.  35. 

267.  Same— Same— Same— Anaoont  Imma- 
terial.— Order  directing  payment  of  claim 
by  administratrix  is  appealable,  and  no  lim- 
itation as  to  amount  of  debt  or  claim  is 
made,  and  hence  fact  that  claim  is  less  than 
three  hundred  dollars  does  not  impair  right 
of  appeal. — Ex  parte  Orford,  102  Cal.  656, 
657,  36  Pac.  928. 

268.  Same — Same  —  Same  -~  Dismissal  of 
petition  for* — Order  dismissing  petition  to 
have  administrator  show  Cause  why  claim 
which  has  been  allowed  should  not  be  paid, 
is  appealable. — Estate  of  McKinley,  49  Cal. 
152,  158. 


269.  Same— Same— Same— Preferred  claim. 

— Order  directing  payment  of  preferred 
claim  is  appealable,  notwithstanding  ap- 
praisers* adjudication  that  It  is  preferred 
claim  from  which  no  appeal  has  been  taken. 
— Estate  of  Smith,  117  CaL  606,  507,  49  Pac. 
456. 
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270.  Sam^— CompenMitloB    of   executor.^ 

Order  denying:  motion  to  vacate  order  deny- 
Ingr  petition  of  executor  for  compensation 
for  extraordinary  services,  and  to  restore 
cause  to  calendar,  is  not  appealable. — Es- 
tate of  Walkerly,  94  Cal.  362,  363,  29  Pac. 
719. 

271.  Order  in  probate  proceedingrs  refus- 
ing compensation  for  extraordinary  serv- 
ices by  executor  Is  not  special  order  made 
after  flnjal  Judgment. — Estate  of  Walkerly, 
94  Cal.  362.  363,  29   Pac.  719. 

272^  Same — Contempt  —  Order  adjndviav 
executor  or  admlniatrator  In  for  disobedi- 
ence to  decree  of  distribution,  is  not  appeal- 
able.— Estate  of  Wittmeier,  118  Cal.  255, 
256,  50  Pac.  393.  See  Tyler  v.  Connolly,  66 
Cal.  28,  2  Pac.  414;  Sanchez  v.  Newman, 
70  Cal.  210,  11  Pac.  645;  In  matter  of  Vance, 
88  Cal.  262,  26  Pac.  101;  Ex  parte  Clancy,  90 
Cal.  663,  27  Pac.  411;  Cosby  v.  Superior 
Court,  110  Cal.  45,  42  Pac.  460. 

273.  Provisions  relative  to  appeals  from 
orders  made  after  final  Judgment  are  not 
applicable  to  probate  proceedings,  and 
hence  appeal  from  order  adjudging  admin- 
istrator or  executor  In  contempt  for  dis- 
obedience to  decree  of  Jurisdiction  is  not 
appealable  under  this  section. — Estate  of 
Wittmeier,  118  Cal.  266,  256.  60  Pac.  393. 

274.  Same  —  Coateat  -^  Dlamiaaai. — Order 
dismissing  contest  of  proved  will  is  ap- 
pealable, it  not  being  In  effect  order  refus- 
ing to  revoke  probate  of  will. — Mahoney  v. 
Superior  Court,  140  Cal.  613,  614,  74  Pac.  18. 

275.  Only  appealable  orders  of  probate 
matters  are  those  designated  by  this  subdi- 
vision, and  order  dismissing  contest  of  will 
after  probate  is  not  appealable. — Estate  of 
Edelman,  148  Cal.  233,  113  Am.  St.  Rep.  231, 
82  Pac.  962. 

276.  Same  -^  Same  —  New  trial  -^  Order 
KrantlnHr. — Appeal  lies  from  order  denying 
motion  for  new  trial  In  contest  over  pro- 
bate of  will,  where  there  Is  appeal  from 
Judgment  or  order  In  such  contest. — Hart- 
man  V.  Smith,  140  Cal.  461,  467.  74  Pac.  7. 
See  Estate  of  Spencer,  96  Cal.  448,  31  Pac. 
463. 

277.  Order  granting  new  trial  in  will 
contest  is  appealable. — Estate  of  Smith,  98 
Cal.  636,  640,   33  Pac.   744. 

278.  Same— Same — Same— Order  denying. 
— Order  denying  new  trial  in  contest  for 
probate  of  will  is  appealable. — Estate  of 
Doyle,  68  Cal.  132,  133,  8  Pac.  691. 

279.  Same— Same — Same— Statement  on. 
— Order  permitting  amendment  to  statement 
on  motion  for  new  trial  in  will  contest  Is 
not  appealable. — Estate  of  Smith,  98  Cal. 
636,  640,  33  Pac.  744. 

280.  Order  permitting  amendment  to 
statement  on  motion  for  new  trial  in  will 
contest  1?  not  appealable  as  special  order 
made  subsequent  to  Judgment. — Estate  of 
Smith,  98  Cal.  636,  640,  33  Pac.  744. 

281.  Same— Same— Setting  anlde  ordem, 
^fc, Order  denylisff  ntotlon  of  cunteiitanta  of 


will  to  set  aside  and  vacate  all  orders  and 
decrees  made  by  late  probate  court  is  not 
appealable. — Estate  of  Sbarboro,  70  Cal.  147, 
149,  11  Pac.  663. 


^  Conveyance  —  Order      for. — 

Construed  to  contain  no  limitation  on  char- 
acter of  proceeding  in  which  order  direct- 
ing conveyance  is  made,  and  court  will  not 
limit  it. — Estate  of  Pearsons,  98  Cal.  603. 
606,  33  Pac.  451. 

283.  Order  directing  or  refusing  to  di- 
rect conveyance  of  real  estate  by  executor 
or  administrator  is  appealable. — Estate  of 
Corwin,  61  Cal.  160,  163. 


—Decree    of    flnal    dlatrlbntlon 

is  appealable. — Estate  of  Wiard,  83  Cal.  619. 
620.  24  Pac.  45. 

An  to  appeal  from  decree  of  dlatrlbntlon, 

see  note  68  L*.  R.  A.  97. 


280^  Same— Same— Poatponemeni—^rder 
rcfuaiaiT  to  postpone  decree  of  final  distri- 
bution is  not  appealable. — Estate  of  Bur- 
dick.  112  Cal.  887,  896,  44  Pac.  734. 

286.  Same-— Same^-Partial  diatrlbotlon — 
Order  decreelnir  partial  distribution  of  es- 
tate on  petition  of  legatees  Is  appealable 
order. — Estate  of  Mitchell,  121  Cal.  391,  893. 
63   Pac.   810. 


287.  Same— Same — ^Relief  In  equity  not 
vranted^ — Decree  of  distribution  ia  appeal* 
able,  and  hence  relief  from  erroneous  decree 
can  not  be  had  In  equity. — Daly  v.  Pennle, 
86  Cal.  652.  663,  21  Am.  St.  Rep.  61,  26  Pac. 
67. 


288.  Same — Same— Ulirbt  of  executor  to 
appeal. — Executor  or  administrator  has  in 
general  no  such  interest  in  conflicting 
claims  of  heirs  and  devisees  as  will  war- 
rant his  appeal  from  adjudications  fixing 
their  rights  and  distributing  estate  accord- 
'  Ingly. — Estate  of  Welch,  106  Cal.  427.  429, 
39  Pac.  805. 


—Same— Order  refnalnip  to  set 
a«lde  and  vacate  order  of  distribution  and 
settlement  of  final  account  of  executor  is 
not  appealable. — Estate  of  Lutx,  67  Cal.  457, 
8  Pac.  39. 

290.  Order  refusing  to  vacate  and  set 
aside  decree  of  flnal  distribution,  and  deny- 
ing new  trial.  Is  not  appealable. — Estate  of 
Wiard,  83  Cal.  619.  620,  24  Pac.  46. 

291.  Same— Same— Order  vacatfnir  decree 
of  flnal  distribution  Is  not  appealable  order. 
— Estate  of  Murphy,  128  Cal.  339,  340.  60 
Pac.  930. 

292.  Order  vacating  decree  of  distribu- 
tion and  settlement  of  flnal  account  of  ex- 
ecutor Is  not  appealable. — Estate  of  Cala- 
han,  60  Cal.  232,  238. 

203.  Same^Dlamlaaal  of  action -— Order 
commandlair  dismissal  of  action  brougrht 
against  executor  of  estate,  and  directing 
discharge  of  an  administrator  upon  settle- 
ment of  account  not  yet  flled,  is  not  appeal- 
able.— Estate  of  Bullock,  76  Cal.  419,  421, 
17  Pac.  640. 


2278 


Tit.  XIII,  Ch.  II.1 


ORDERS — ^APPBAIi  FROM,  GBNBRALLY. 


696iS 


294.     Same ^Execution — Order  of  probate       bate   of  will. — Estate   of  Houston,   133   Cal. 


court  refnsins  to  aamih  execution  is  not  ap- 
pealable.— Blum  V.  Brownstone  Bros.,  50 
CaL  293. 

ns.  Same  —  Family  allowance  —  Order 
sniBtlDff  an  allowance  to  widow  is  appeal- 
able, and  should  be  regrarded  as  final. — Es- 
tate of  Stevens,  83  Cal.  322,  326,  17  Am.  St. 
Rep.  262.  23  Pac.  379. 

296.  Order  granting  family  allowance  Is 
appealable,  and  hence  becomes  conclusive 
on  failure  to  appeal. — Estate  of  Nolan,  145 
Cal.  559.  561,  562,  79  Pac.  428. 

297.  Same  •— Same  —  Order  refnslns  to 
crant  family  allowance  or  set  aside  home- 
stead to  alleged  widow  being  made  appeal- 
able, legislature  has  treated  such  order  as 
final  judgment. — Estate  of  Harrington,  147 
Cal.  124,  109  Am.  St.  Rep.  118,  81  Pac.  546. 

208.  Same — Final  orders  in  apecial  pro- 
late proceedlnsrs  are  not  appealable  under 
provision  that  appeal  lies  from  final  judg- 
ment under  special  proceedings  commenced 
In  superior  court. — Estate  of  Ohm,  82  Cal. 
160,  162,  22  Pac.  927. 

2M.  Same  —  Homestead  —  Order  setting 
apart  homestead  is  appealable,  and  right  to 
have  such  order  reviewed  is  lost  if  no  ap- 
peal is  taken  therefrom. — Gruwell  v.  Sey- 
b(  It,  82  Cal.  7,  10,  22  Pac.  938. 

300.  Order  setting  apart  homestead  to 
widow  is  appealable. — Estate  of  Burns,  54 
Cal.  223,  228. 

SOI.  Same— Same— Setting  aside  proceed - 
imgU4 — Order  of  probate  court  setting  aside 
its  own  proceedings  on  petition  to  set  apart 
certain  property  as  homestead  for  widow, 
made  before  final  order,  is  not  appealable. — 
Estate  of  Johnson,  45  Cal.  257,  259. 

302.  Same^Same— Vaeatins  order  —  Or- 
der denrins  motion  to  vacate  part  of  order 
setting  apart  homestead  is  not  appealable. 
—Estate  of  Cahill,  142  Cal.  628,  629,  76  Pac. 
383. 

SOS.  Same — Mortsasc — Order  antborisinir 
execution  of  on  lands  of  decedent  is  appeal- 
able under  this  section;  mortgage  amount- 
ing to  conveyance. — Estate  of  McConnell,  74 
Cal.  217.  218,  15  Pac.  746. 

Sl^  Same^New  trial — Order  deny  ins  in 
probate  proceedings,  where  new  trial  is 
authorised,  is  appealable. — Estate  of  Bau- 
quler,  88  Cal.  302,  313,  26  Pac.  178,  532. 

An  to  orders  denying  b«w  trial*  see  pars. 
200  et  seq.,  this  note. 

SOCk  Same — Probate  of  will  — Order  re- 
faala«  is  appealable  under  this  subdivision 
3.  and  not  under  subdivision  1. — Estate  of 
Pay.  145  Cal.  82,  87,  78  Pac.  340. 

30C  Same— Restoration  of  property— Or^ 
der  rc^nlrinff  distributee  of  estate  to  re- 
store property  received  under  final  decree  of 
distribution  is  not  appealable  as  special  or- 
der made  after  final  Judgment. — Iversen  v. 
Superior  Court,  115  Cal.  27,  28,  46  Pac.  817. 

SOT.  Same— Revocation  of  probate- Ap- 
peal Ilea  from  order  refnslnff  to  revoke  pro- 


821,  65  Pac.  742. 

308.  Amendment  of  1891,  authorizing  ap- 
peals from  orders  refusing  to  revoke  pro- 
bate of  will,  is  not  retroactive  and  does  not 
apply  to  judgments  or  orders  already  made. 
— Estate  of  Hughston,  133  Cal.  321,  322,  65 
Pac.  742,  1039. 

309.  Order  refusing  to  revoke  probate 
of  will  is  appealable,  since  amendment  of 
1901. — Hartmann  v.  Smith.  140  Cal.  461,  467, 
74  Pac.  7. 

310.  Same— Same  —  Prior  to  amendment 
of  this  section  appeal  did  not  lie  from  order 
refusing  to  revoke  probate  of  will.— Estate 
of  Montgomery,  55  Cal.  210,  211;  Estate  of 
Sbarboro,  70  Cal.  147,  149,  11  Pac.  563;  Es- 
tate of  Hathaway,  111  Cal.  270,  271,  43  Pac. 
754;  Estate  of  Winslow,  128  Cal.  811,  812, 
60  Pac.  981. 

811.  Same— Sale  of  property— Order  of 
probate  conrt  directing  is  appealable. — 
Stuttmelster  v.  Superior  Court,  71  Cal.  322. 
323,  12  Pac.  270.  See  Estate  of  Corwln,  61 
Cal.  161. 

S12.  Same— Same— Order  of  probate  eonrt 
directing  executor  to  proceed  with  sale  of 
real  property  previously  ordered  to  be 
made  is  not  appealable. — Estate  of  Martin, 
56  Cal.  208,  209. 

318.  Same— Same— Order  confirming  sale 
by  an  executor  without  order  of  court  and 
directing  conveyance  to  be  made  is  appeal- 
able.— Estate  of  Pearsons,  98  Cal.  603,  605, 
33  Pac.  451. 

314.  Same— Same— Same— Order  refa«inK 
to  hear  evidence  or  to  conlirm  sale  by  ad- 
ministrator is  in  effect  an  order  against 
directing  sale  or  conveyance  of  real  es- 
tate, and  hence  appealable  under  this  sub- 
division.— Estate  of  Leonis,  138  Cal.  194, 
196,  71  Pac.  171. 

315.  Same — Same  — Resale  —  Order  of 
court  directing  of  property  of  estate  which 
had  been  sold  by  administrator  and  sale 
confirmed  is  appealable. — Estate  of  Boland, 
55  Cal.  310,  811. 

316.  Same^Same— >Retnrn  of  purchase- 
money— Order  dismlaslns  petition  for  or- 
der that  executor  of  estate  return  to  peti- 
tioner purchase-money  paid  for  real  estate 
of  testator,  in  pursuance  of  order  of  court 
confirming  sale  of  such  estate,  is  not  ap- 
pealable, it  not  being  order  refusing  to  al- 
low or  refusing  to  direct  payment  of  debt  or 
claim  against  estate. — Estate  of  Willlaihs, 
3  Cal.  Unrep.   788,   32  Pac.  241. 

317.  Same— Same— Setting  aside  —  Order 
of  probate  court  refusing  to  set  aside  sale 
of  property  previously  ordered  is  not  ap- 
pealable.— Estate  of  Smith,  51  Cal.  563,  565. 

318.  Same— Special  ad  minis  tratoiv-^Ordev 
appointing- — Provision  that  Judgment  or  or- 
der  granting,  refusing,  or  revoking  letters 
testamentary  or  of  administration,  con- 
strued to  refer  only  to  orders  appointing 
general  administrators  and  not  to  orders 
appointing      special      administrators,      and 
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hence  order  appolntlnfir  special  adminlstra- 
tcr  is  not  appealable. — Estate  of  Carpen- 
ter. 78  Cal.  202,  203.  14  Pac.  677. 

319.  Order  appointingr  special  adminis- 
trator is  appealable  order. — Estate  of  Kro- 
zler,  65  Cal.  332.  888,  4  Pac.  109.  See  Es- 
tate of  Carpenter,  78  Cal.  202,  204,  14  Pac. 
677. 

320.  Same— Suit  !■  name  of  adntlDlstra- 
trlz— Order  directlnir  administratrix  to  al- 
low her  name  to  be  used  in  suit  against 
estate  for  recovery  of  money  is  not  appeal- 
able.— Estate  of  Ohm.  82  Cal.  160,  162.  22 
Pac.  927. 

321.  Quo  warranto— Deelslon  of  Jndire  at 
chambers  in  quo  warranto  proceedings  is 
Judgment  which  is  appealable. — Brewster 
V.  Hartley.  37  Cal.  16.  28.  99  Am.  Dec.  237. 

322^  RecelTer  —  Accounts  of -—Order  ap- 
proTlns  is  not  appealable  where  made  be- 
fore Judgment. — Rochat  v.  Qee.  91  Cal.  856. 
356.  27  Pac.  670. 

323.  Order  settling  account  of  receiver 
and  directing  one  of  parties  to  pay  his 
compensation  is  not  order  appealable  under 
this  subdivision  2. — ^Los  Angeles  v.  Los  An- 
geles C.  W.  Co..  184  Cal.  121.  122,  66  Pac. 
198. 

324.  Order  approving  account  of  receiver 
and  allowing  certain  claims  against  re- 
ceiver in  advance  of  payment  is  not  appeal- 
able, it  not  being  one  of  interlocutory  or- 
ders enumerated  in  subdivision  2. — Illinois 
T.  &  S.  Bank  v.  Pacific  R.  Co.,  99  Cal.  407. 
411.  88  Pac.  1182. 

325.  Order  approving  account  of  re- 
ceiver, appointed  in  dissolution  of  part- 
nership proceedings,  made  during  pendency 
of  action,  or  made  before  Judgment,  is  not 
appealable  as  .special  order  made  after 
Judgment,  though  plaintiff  had  filed  aban- 
donment of  cause,  which  had  been  entered 
by  clerk. — Rochat  v.  Qee.  91  Cal.  355.  356, 
27  Pac.  670. 

326.  Order  allowing  account  of  receiver 
In  proceedings  for  dissolution  of  partner- 
ship is  not  appealable  under  subdivision  4. 
as  it  relates  solely  to  probate  orders. — 
Rochat  V.  Gee,  91  Cal.  355,  356,  27  Pac.  670. 

827.  Same— -Amendment  to  aectlon  allo^r- 
ing  appeal   from  order  appolntlnir  receiver 

affords  adequate  remedy  for  unwise  and 
unwarranted  appointments  of  receivers,  and 
hence  prohibition  will  not  lie  to  arrest  pro- 
ceedings under  order  appointing  receiver. — 
Jacobs  V.  Superior  Court,  133  Cal.  864,  365. 
85  Am.  St.  Rep.  204,  66  Pac.  826. 

328.  Sam^— Prior  to  amendment  of  aec- 
tton.  order  appointing  receiver  was  not  ap- 
pealable.— Emeric  v.  Alvarado,  64  Cal.  529, 
623,  2  Pac.  418. 

329.  Order  appointing  receiver  before 
Judgment  was  not  appealable  prior  to 
amendment  of  code. — French  Bank  Case, 
53  Cal.  495. 

330.  Sam^— Compensation  —  Order  flxins 
receiver's  compensation  and  taxing  such 
compensation  as   costs  against  all   parties, 


and  directing  receiver  to  apply  towards  its 
payment  balance  of  funds  remaining  In  his 
hands  as  such  receiver,  is  appealable,  being 
in  legal  effect  final  Judgment  on  collateral 
matter  arising  out  of  action. — Grant  v.  Los 
Angeles  Pac.  R.  Co..  116  Cal.  71,  72.  47  Pac. 
872.  Bee  Grant  v.  Superior  Court,  106  Cal. 
324.  89  r.ac.  604. 

881«  Same  — Order  tluit  receiver  take 
property^ — Order  authorizing  receiver  ap- 
pointed during  pendency  of  action  to  take 
charge  of  property  involved  in  suit  is  not 
appealable  as  interlocutory  order. — Free 
Gold  M.  Co.  V.  Spiers.  135  Cal.  130.  132,  67 
Pac.  61. 

332.  Order  authorizing  receiver  appointed 
to  take  charge  and  control  of  property  in- 
volved in  suit  to  purchase  property,  being 
made  during  pendency  of  action,  is  not 
special  order  made  after  final  Judgment  or 
final  Judgment  on  collateral  matter  so  as  to 
be  appealable. — Free  Gold  M.  Co.  v.  Spiers, 
135  Cal.  130,  132.  67  Pac  61. 

333.  Order  authorizing  receiver  appointed 
to  have  charge  and  control  of  property  in- 
volved in  suit  during  pendency  of  action  to 
purchase  property  can' not  be  regarded  as 
final  Judgment  on  collateral  matter  arising 
out  of  action. — Free  Gold  M.  Co.  ▼.  Spiers, 
135  Cal.  180.  182.  67  Pac  61. 

834.  Redemption  —  Order  adjudslny  that 
plaintill  is  barred  from  all  equity  of  re- 
demption or  other  right  to  property  and 
dismissing  action  is  final  Judgment  with 
respect  to  right  of  plaintiff,  and  ia  appeal- 
able.— Byrne  v.  Hudson.  127  CaL  254.  257, 
59  Pac.  597. 


33(k  Refusal  to  aet  aside  appealable 
dcr. — Order  refusing  to  set  aside  order  dis- 
missing action  as  to  certain  defendants  is 
not  appealable,  rule  being  that  court  will 
not  take  Jurisdiction  of  order  refusing  to 
set  aside  Judgment  or  order  itself  appeal- 
able.— Tripp  V.  Santa  Rosa  St.  R.  Co.,  69 
Cal.   631,  632.  11  Pac.  219. 

336.  Order  denying  motion  to  vacate  or- 
der which  Is  appealable  is  not  appealable.-' 
Harper  v.  Hlldreth,  99  Cal.  265.  269,  88  Pac. 
1103.  See  Holmes  v.  McCleary.  63  Cal.  497; 
Tripp  V.  Santa  Rosa  St.  R.  Co..  69  Cal.  631. 
11  Pac.  219;  Eureka  &  T.  R.  Co.  v.  McGrath. 
74  Cal.  49,  15  Pac.  860;  Larkin  v.  Larkln. 
76  Cal.  323,  18  Pac.  896;  Goyhinech  v.  Goy- 
hinech,  80  Cal.  409,  22  Pac.  175. 

837.  Orders  dismissing  action  as  to  cer- 
tain defendants,  denying  leave  to  file 
amended  and  supplemental  complaint,  and 
denying  motion  to  introduce  certain  evi- 
dence, are  not  appealable,  hence  orders 
denying  motions  to  vacate  these  orders  are 
not  appealable. — Harper  v.  Hlldreth,  99  CaL 
265.  269.  33  Pac.  1108. 

338.  Order  denying  motion  to  set  aside 
appealable  order  which  presents  no  new 
features  not  before  court  when  it  exercises 
its  Judgment  on  original  matter.  Is  not  ap- 
pealable.— Deerlng  &  Co.  v.  Richardson- 
Kimball  Co..  109  Cal.  73,  79.  41  Pac.  801. 
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S30.  Sane  — Writ  of  aftMlatance. — Order 
refuslnir  to  set  aside  order  for  writ  of  as- 
sistance Is  not  appealable,  as  order  itself 
was  appealable. — Davis  v.  Donner,  82  Cal. 
35.  92  Pac.  879. 

340.  Order  refusing  to  vacate  order  to 
permit  defendant  to  answer  after  default 
Judgment  is  not  appealable,  since  subse- 
quent order  refusing:  to  vacate  appealable 
order  which  has  been  regularly  made  is  not 
appealable. — Doyle  v.  Republic  L.  I.  Co.,  126 
CaL  15,  16,  67  Pac.  667. 

Ml.  Refusal  to  set  aside  nonappealable 
order. — Order  refusing  to  vacate  order 
which  is  nonappealable,  is  not  appealable. — 
Harper  v.  Hildreth,  99  Cal.  266.  269,  33  Pac. 
1103.    See  Estate  of  Keane,  66  Cal.  407,  409. 


849.  Speelfle  performance— Interlocntory 
decree  in  action  to  compel  conveyance  of 
real  property  is  not  appealable. — Kofoed  v. 
Gordon,  122  Cal.  314.  323,  64  Pac.  1116. 

890.  Stay  of  execution — Order  strlkins 
nndertakins    to    stay    execution    from    flies 

and  directing  sheriff  to  pay  moneys  col- 
lected under  garnishment  in  satisfaction  of 
Judgment  is  special  order  after  Judgment 
and  appealable. — Southern  Cal.  R.  Co.  v. 
Superior  Court,  127  Cal.  417.  419,  59  Pac.  789. 

881.  Substitution  of  parties  Order  deny- 
ing application  to  vacate  order  substituting 
person  as  plaintiff  is  not  appealable. — 
Grant  v.  Los  Angeles  &  Pac.  R.  Co.,  116  Cal. 
71,  72,  47  Pac.  872. 

862.     Same  — Order    srantlnir    motion     to 


842.     Removal    of    cause— Order    refusing  *  S'*^"" ^"5^  P^'"^*««  P}**'*^*?,  *l^.<>*^??Pttl*^^^ 
to  move  cause   to   circuit   court   of   United 
States   was    not   appealable    under    Practice 


order. — Welsh  v.  Allen,  64  CaL  211,  212. 
863.     Summary     proceedlnsa  —  All     Juds- 


Act. — ^Hopper   v.   Kalkman.  17   Cal.   617. 

343.  Order  refusing  to  set  aside  order  re- 
fusing to  transfer  cause  to  United  States 
circuit  court  is  not  appealable. — Tripp  v. 
Santa  Rosa  St.  R.  t^o.,  69  Cal.  631.  632,  11 
Pac.  219. 

844.  Report  of  referee^— Confirmation  of, 

and  order  that  Judgment  be  entered  for 
plaintiff,  is  not  rendition  of  Judgment  so  as 
to  be  appealable  where  court  had  not  pro- 
nounced Judgment  on  facts  found  or  deter- 
mined on  particular  relief  to  which  they  en- 
titled plaintiff. — Harris  v.  San  Francisco  S. 
R.  Co.,  41  Cal.  898,  407. 

845.  Same     Order    overruling    exceptions 

to  referee's  report  is  not  appealable  order. 
—Peck  v.  Courtis,  81  Cal.  207,  208. 

As  to  refusal   to  vacate   ex   parte   order, 

see  pars.  127,  128,  this  note. 

848.  Revocation  of  probate  of  will— Or- 
der dlamlwilnfir    proceedings— Appealability. 

—In  the  case  of  the  probate  of  the  will  of 
a  deceased  person,  an  order  dismissing  the 
proceeding  for  the  revocation  of  that  pro- 
bate, is  in  effect  one  refusing  to  revoke  the 
probate  of  the  will,  and  is  for  that  reason 
an  appealable  order  under  the  amendment 
of  1901  to  the  above  section. — Estate  of 
Humb.  177  Cal.  300,  170  Pac.  609,  following 
the  doctrine  in  Mahoney  v.  Superior  Court, 
140  Pac  613,  74  Pac.  13;  Estate  of  Baker, 
I'O  Cal.  678,  588,  150  Pac.   989. 


847.  Separate  appeals— Kvery  Judsuent 
"■<  order  subsequent  to  Judgment  entered 
against  party  Is  subject  of  distinct  and 
separate  appeal,  and  must  be  appealed  from 
aa  an  entirety.  No  separate  appeal  lies 
from  parts  of  two  Judgments.  Each  should 
be  appealed  from  by  notice  and  undertak- 
ing of  its  own. — People  v.  Center,  61  Cal. 
190.  194. 

^48.  Same— No  separate  appeal  lies  from 
••rts  of  two  Judirmen ta. — Each  should  be 
appealed  from  by  notice  and  undertaking  of 
Its  own. — Sharon  v.  Sharon,  68  Cal.  326,  332, 
»  Pac.  187. 


menta  rendered  In  special  civil  proccediniir 

of  summary  character  are  appealable,  and 
hence  Judgment  in  action  to  remove  board 
of  supervisors  can  be  reviewed  on  appeal. 
— Morton  v.  Broderick,  118  Cal.  474,  484,  60 
Pac.  644. 


864.  Same  Removal  front  ofllce. — Action 
brought  in  district  court  to  oust  sheriff 
because  of  misdemeanors  in  office  is  spe- 
cial proceeding  from  Judgment,  in  which  an 
appeal  lies. — ^Livermore  v.  Campbell,  62 
Cal.  76,  77. 

865.  Suppleaaentary  proceedlnirs— In  gen- 
eral.— Order  on  supplementary  proceedingM 
that  garnishee  pay  to  plaintiff  amount  of 
his  indebtedness,  being  in  effect  Judgment, 
may  be  appealed  from. — Bronzan  v.  Drobas, 
93  Cal.  647,  651,  29  Pac.  254. 

866.  Same— Rulings  on  evidence  on— Not 
an  appealable  order. — In  a  case  in  which 
there  was  no  Judgment  entered  in  the  mat- 
ter, within  the  contemplation  of  section  719, 
ante,  the  rulings  of  a  court  on  questions 
of  evidence  in  a  supplementary  proceeding, 
and  there  was  no  final  order  determining 
any  right  or  liability,  such  rulings  do  not 
constitute  "special  orders  made  after  Judg- 
ment" within  the  provisions  of  the  above 
section  and  no  appeal  lies  therefrom. — 
Watson  V.  Pryor,  —  Cal.  App.  — ,  198  Pac. 
797,  applying  the  doctrine  In  McOuire  v. 
Drew,  88  Cal.  226,  28  Pac.  812. 

'867.  Trustee— Order  vaeatlns  order  sub- 
stituting trustee  for  one  appointed  In  will 
is  not  appealable. — Estate  of  Moore,  86  Cal. 
68,  69,  24  Pac.  816. 

868.  Void  Jndiirment— -Rendered  by  court 
without  Jurisdiction  or  coram  non  Judlce  is 
appealable  where  it  is  in  form  of  Judgment 
entered  in  records  of  court  on  which  final 
process  might  be  issued. — Merced  Bank  v. 
Rosenthal.  99  Cal.  39.  48.  81  Pac.  849,  33 
Pac.  732. 

See  par.  361,  this  note. 

860.  Same  — On  appeal  from  inferior 
court. — Void  Judgment  of  superior  court  on 
appeal  from  Justice  of  peace  is  appealable. 


2SS1 


S6M4.1HI6        APPEALS — ^FROM  JIJSTICBS'  COURTS — BY  EXECUTORS,  ETC. 


IPt.II, 


— De  Jarnatt  v.  Marquez,  127  Cal.  658.  660, 
78  Am.  St,  Rep.  90,  60  Pac.  45. 

3ttO.  Same  —  Order  netting  aNide. — Order 
setting:  aside  Judgment  on  ground  that  it 
was  in  fact  void,  is  appealable. — Livermore 
V.  Campbell,  62  Cal.  75,  77. 

361.    Void  orders  may  be  appealable. — Es- 
tate of  Bullock,  76  Cal.  419,  421.  17  Pac.  640. 
See  par.   368,   this   note. 

302.  Writ  of  aaalstance— In  ireneral. — Or- 
der that  writ  of  assistance  issue,  Is  special 
order  made  after  final  Judgrment  and  there- 
fore appealable. — ^Davis  v.  Donner,  82  Cal. 
36,  22  Pac.  879. 

868.  Same— >Im  sale  In  partition. — Such 
writ  is,  with  respect  to  the  Interlocutory 
decree    in    partition,    an    order    after    final 


Judgment,  and  is  appealable  as  such. — Gor- 
dan  V.  Graham,  153  Cal.  299,  95  Pac.  145. 

864.  Snme  —  Order  ref uains  to  reatraim 
•heriff  from  executing  ^rlt  of  assistance  is 
not  appealable. — Pignaz  v.  Burnett,  119  Cal. 
157,  161,  51  Pac.  48. 

865.  Writ  of  error—will  not  be  smnted 
tn  proceedlniT*  vrkere  appeal  Ilea,  appeal 
being  made  exclusive  in  such  cases. — Sac- 
ramento P.  &  N.  R.  Co.  V.  Harlan,  24  Cal. 
334.  336. 

366.  Writ  of  poasesRion— Error  In  srant- 
IniT  writ  of  possession  or  any  subsequent 
order  refusing  to  set  it  aside  ma.,  be  re- 
viewed on  appeal,  and  is  not  ground  for 
mandamus. — Gutierres  v.  Superior  Court, 
106  Cal.  171.  172,  39  Pac.  530. 


§964.  APPEALS;  IN  WHAT  CASES  APPEALED  FROM  JUSTICES' 
COURTS.  The  foregoing  section  does  not  apply  in  cases  appealed  from  jus- 
tices', police,  or  other  inferior  courts,  except  cases  of  forcible  entry  and 
detainer,  and  cases  involving  the  title  or  possession  of  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  or  in  which  the 
demand,  exclusive  of  interest,  or  the  value  of  the  property  in  controversy, 
amounts  to  three  hundred  dollars. 

History:  Enacted  March  26.  1880.  Code  AmdtB.  1880  (C.  C.  P.  pt), 
p.  15;  repeal  by  Code  Commission.  Act  March  8.  1901,  Stats,  and 
Amdts.  1900-1,  p.  174,  held  unconstitutional,  see  history,  8  5  ante. 


See,  ante,  88  986  and  968  and  notes. 


As  to  appeals  to  superior  court,  see,  post, 
§§974  et  aeq. 


§  965.    APPEALS  BY  EXECUTORS  AND  ADMINISTRATORS.    When  an 

executor,  administrator,  or  guardian,  who  has  given  an  official  bond,  appeals 

from  a  judgment  or  order  of  the  superior  court  made  in  the  proceedings  had 

upon  the  estate  of  which  he  is  executor,  administrator,  or  guardian,  his  official 

bond  shall  stand  in  the  place  of  an  undertaking  on  appeal;  and  the  sureties 

thereon  shall  be  liable  as  on  such  undertaking. 

History:  Enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  15;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  174,  held  unconstitutional,  see  history,  §  5  ante. 


ADMINISTRATORS   AND   EXECUTORS- 
APPEALS  BY. 

1.  Constnietion  of  section — As  not  applying, 

when. 

2.  Same— Applies   to   orders   in   probate   pro- 

ceedings. 

3.  Conveyance — Order  for — Bond  of  adminis- 

trator is  sufficient  undertaking  on  appeal. 

4.  Distribution — Construed    not    to    authorize 

appeal  by  executor  of  deceased  heir,  with- 
out bond. 

5.  Revocation  of  letters — Appeal  by  adminis- 

trator of  estate  from  order. 

6.  Settlement  of  account  after  resignation — In 

general. 

See,  ante,  §S  936  and  963  and  notes. 


As  to  right  of  appeal  by  executor  or  ad- 
ministrator, see  8  Church's  New  Probate 
Law  and  Practice,  2d  ed.  pp.  2609-2639, 
§  1062. 

1.  Construe tiOB  of  section— As  not  ap- 
ply Ins:,  %vlien. — The  above  section  Is  con- 
strued not  to  apply  where  tliere  was  nothing* 
in  record  to  show  that  executors  who  ap- 
pealed ever  gave  any  official  bond  and  where 
appeal  was  not  from  order  made  In  proceed- 
ing had  upon  estate. — Pacific  Pav.  Co.  v. 
Bolton,  89  Cal.  164.  165,  26  Pac.  650. 

2.  Same — Applies  to  orders  In  probate 
proceedings. — Construed  to  apply  to  appeals 
from  Judgments  and  orders  made  In  probate 
proceedings,  and  hence  bond  of  administra- 
trix stands  in  place  of  undertaking  on  ap- 
peal, not  only  for  purpose  of  perfecting  ap- 
peal, but  also  to  stay  proceedings  under 
order  appealed  from,  directing  payment  of 
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Claim. — Ex  parte  Orford,  102  Cal.  656,  657, 
36  Pac.  928.  See  In  matter  of  Sharp.  92  Cal. 
577.  679,  28  Pac.  783. 

3.  CoBTeTance— Order  for^Boncl  of  ad- 
min Istrat  or  la  milBcleiit  undertaklnir  on  ap- 
penl  from  an  order  directing:  him  to  make 
conveyance  of  certain  real  estate. — Estate  ot 
Corwin,  61  Cal.  160. 

4.  DiiitTlbiitloB— -Construed  not  to  anthor-i 
isc  appeal  br  executor  of  deceased  heir, 
%-.  Ithont  bond,  from  order  distributing:  por- 
tion of  estate  to  legratee,  such  order  not 
beins  order  made  In  proceedingrs  for  settle- 
ment of  estate  in  which  he  is  executor. — 
Sstate  of  Skerrett,  80  Cal.  62,  68,  22  Pac.  86. 


5.  Revocation  of  letters— Appeal  by  ad- 
ministrator of  estate  from  order  revokingr 
his  letters  is  not  proceedingr  had  upon  estate 
of  which  he  is  executor  within  meaning:  of 
this  section,  providing  that  no  bond  need  be 
£:iven  In  such  cases. — Estate  of  Danielson,  88 
Cal.  480.  481,  26  Pac.  606. 

6.  Settlement  of  account  after  resigna- 
tion—In  seneral. — Appeal  by  special  admin- 
istratrix after  her  resii:nation,  from  order 
disallowing:  accounts,  does  not  come  within 
this  section,  providing:  that  official  bond 
of  administratrix  shall  stand  in  place  of 
undertaking:  on  appeal. — Estate  of  McDer- 
mott,  127  Cal.  460,  461,  59  Pac.  7S3. 


§  966.  ACTS  OF  EXECUTORS  AND  ADBONISTSATOBS,  WHERE  AP- 
POINTMENT VACATED.  When  the  judgment  or  order  appointing  an  execu- 
tor, or  administrator,  or  guardian,  is  reversed  on  appeal,  for  error,  and  not  for 
-want  of  jurisdiction  of  the  court,  all  lawful  acts  in  administration  upon  the 
estate  performed  by  such  executor,  or  administrator,  or  guardian,  if  he  have 
<iualified,  are  as  valid  as  if  such  judgment  or  order  had  been  affirmed. 

History:  Original  section  enacted  March  11,  1872,  founded  upon 
8  359  Practice  Act  as  amended  1853  (Stats.  1853,  p.  277),  1854  (Stats. 
1854,  pp.  65,  73) ;  and  1866  (Stats.  1865-6,  p.  846) ;  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  340;  repeal  approved  March  26,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14;  enactment  of  present  section 
approved  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  15;  repeal 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  174,  held  unconstitutional,  see  history,  §  5  ante. 


1.     Conntmcttoii  —  Power     of     ffnardlan, 
i^«ndlnflr  appeal  from  order  of  appointment. 

This   section   does   not  slve   the   guardian 

authority  to  take  possession  of  the  property 
of  an  incompetent  person,  or  otherwise  act 
under  the  authority  of  such  appointment, 
pending-  an  appeal  from  the  order,  duly  per- 
fected under  the  provisions  of  section  941, 
ante,  and  supersedeas  will  issue  to  prevent 
such    acts,  upon  his  threat  to  do  so.   Such 


construction    is    not    contrary    to    a    sound 
public    policy. — Coburn    v.    Hynes,    161    Cal. 
687,   120  Pac.  26. 
See,  ante,  9§  936  and  963  and  notes. 

Aa  to  appeal  from  appointment  of  exec- 
utor, etc.,  see,  ante,  §  693  subdivision  3  and 
note. 

As  to  reatltutlOB  oa  roTersal*  see,  ante, 
§  967  and  note. 


§§  967,  968.     [No  such  sections.] 

§  969.    WHO  MAT  TAKE  APPEAL  FROM  PROBATE  COURT.  [Repealed.] 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  341;  March  9,  1878,  Code  Amdts.  1877-8, 
p.  104;  repeal  approYed  April  15,  1880,  Code  Amdts.  1880  (G.  G.  P.  pt), 
p.  64. 


APPEAL  FROM  PROBATE  COURT. 

1.  As  to  repeal  of  section — Academic  now. 

2.  Construction — Amendment  of  code. 

3.  Statute  only  gives  right  of  appeal — Order 

refusing  to  quash  execution. 

4.  Same — Conveyance;   order  granting  or  re- 

fusing to  grant  petition  for. 

5.  Same — Homestead — Order  setting  apart. 

6.  Sanne — New  trial  orders. 

7.  Same — Revocation  of  letters — Order  deny- 

ing petition. 

8.  Same — Sale — Order  refusing  to  set  aside. 
See,  ante,   SS  936  and  963  and  notes. 


Aa  to  appealable  and  nonappealable  or- 
der* In  probate  pr<»ceedln8«,  see,  ante,  9  963 
and  note. 

1.  As  to  repeal  of  sect  Ion— Academic  no^v. 

— The  above  section  was  repealed  in  1880, 
and  the  cases  under  it  are  thoug-ht  to  be 
purely  academic;  but  as  they  may  have  a 
possible  interest  or  value,  the  annotation  is 
retained. 

2.  Construction  — Amendment   of   code.-— 

In  1880,  in  order  to  adapt  provisions  of  code 
to  constitution,  which  had  griven  superior 
court  jurisdiction  previously  exercised  by 
district  and  probate  courts,  legislation  re- 
pealed this  section  and  added  subdivision  3 
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84, 85.  Waiver  of  service  of  notice — Appear- 
ance is.  ' 

86.  Waiver   of   entry   of  judgment  —  Ap- 
pearance by  respondent. 

See,  also,  ante,  §5  986  and  963  and  notes. 

1.     Adveme    parties  — Are    those    whe    by 
record  appear  to  be  interested  In  JndirnieBt 

so  that  they  will  be  affected  by  its  reversal 
or  nullification,  and  hence  parties  not  served 
with  summons  in  Justices'  court  and  not 
havingr  appeared  are  not  parties  to  Judsr- 
ment.  and  are  not  adverse  parties  on  ap- 
peal so  as  to  necessitate  service  of  notice 
of  appeal  on  them. — Terry  v.  Superior  Court, 
110  Cal.  85,  87,  42  Pac.  464;  Bullock  v.  Tay- 
lor, 112  Cal.  147,  149.  44  Pac.  457. 

2.  Same^— Intervener  and  defendant  In  ac- 
tion in  justices*  court  are  adverse  parties 
and  must  be  served  wtih  notice  of  appeal. — 
Rossi  V.  Superior  Court,  114  Cal.  371,  374,  46 
Pac.  177. 

8.  Same— Nominal  defendants  who  were 
merely  served  with  summons  because  they 
were  husbands  of  other  defendants,  and 
agralnst  whom  no  judgment  was  asked  or 
^  rendered,  Judgrment  beingr  taken  against 
T  separate  property  of  their  wives,  are  not 
adverse  parties  to  be  served  with  notice  of 
appeal. — Terry  v.  Superior  Court.  110  Cal. 
85,  88,  42  Pac.  464. 

4.  Appeal    from   Judarment    by    default* — 

On  such  an  appeal,  where  no  trial  was  had 
and  no  evidence  introduced,  there  Is  no 
evidence  to  be  embodied  in  a  statement,  and 
where  there  is  no  statement,  the  court  is 
authorized  to  reverse  the  judgment  and  re- 
mand for  trial.  If  error  appears  in  the  pa- 
pers and  flies,  without  resrard  to  the  fact 
that  the  appeal  was  on  both  law  and  fact, 
and  the  superior  court  ordered  a  new  trial. 
^-Miklauschutz  v.  Superior  Court,  16  Cal. 
App.  227,  116  Pac.  876. 

5.  Where  no  trial  was  had  in  the  Jus- 
tices' court,  no  evidence  introduced,  and  a 
Judgment  by  default  rendered,  an  appeal  on 
a  question  of  law  alone  is  permissible  with- 
out a  statement,  and  if  error  is  found  In  the 
papers  and  flies,  the  case  may  be  remanded 
for  trial  on  the  merits,  notwithstanding:  the 
appeal  was  nominally  on  both  law  and  fact 
and  the  order  of  the  court  was  for  a  new 
trial. — Miklauschutz  v.  Superior  Court,  16 
Cal.  App.  227,  116  Pac.  376. 

••  Appeal  heard  on  statemtent  the  court 
is  given  power  to  review  certain  enumer- 
ated orders,  but  where  the  statute  provides 
for  a  new  trial  as  a  matter  of  right  no  pro- 
visions are  made  for  the  review  of  either 
intermediate  or  subsequent  orders  or  rul- 
ings. The  principal  action  is  by  the  appeal 
restored  to  the  same  position  it  occupied 
before  the  trial  as  to  all  matters  leading 
to  the  judgment  and  the  superior  court  tries 
the  case  the  same  as  if  there  had  been  no 
trial  In  the  justices'  court. — Nail  v.  Superior 
Court,  11  Cal.  App.  27,  80,  103  Pac.  902. 

7.     Appeal  npon  Questions  of  law  and  fact 

no  provision  is  made  for  a  review  of  an 
order  of  the  Justice  refusing  to  dissolve  an 


attachment. — ^Nall  v.  Superior  Court.  11  Cal. 
App.  27,  81,  103  Pac.  902. 

8.  On  such  appeal  duly  perfected,  the 
case  is  removed  to  the  superior  court  for 
trial  de  novo,  and  the  superior  court  must 
try  it  as  though  no  trial  lad  taken  plact- 
In  the  lower  court. — Kraker  v.  Superior 
Court,  15  Cal.  App.  653,  115  Pac.  663. 

9.  Where  there  has,  in  fact,  been  no  trial 
in  the  lower  court,  and  the  Justice  erro- 
neously renders  a  Judgment  by  default,  the 
superior  court  has  Jurisdiction  to  remand 
the  case  for  trial  on  the  merits.  It  is  Im- 
material that  the  appeal  was  nominally  on 
law  and  fact,  and  that  the  superior  court 
remands  the  case  for  a  new  trial. — Miklau- 
schutz V.  Superior  Court,  16  Cal.  App.  227. 
116  Pac.  876. 

10.  Same— delation  of  partlen. — ^The  trial 
on  such  appeal  being  de  novo,  and  as  though 
no  previous  trial  had  been  had,  the  plaintiff 
is  the  actor,  as  he  was  in  the  lower  court 
and  it  is  error  for  the  court  to  dismiss  an 
appeal  by  defendant  for  want  of  prosecu- 
tion and  render  Judgment  against  defendant 
and  in  plaintiff's  favor. — Kraker  v.  Superior 
Court,  15  Cal.  App.  664,  116  Pac.  668. 

11.  Appenl  taken  from  the  whole  Judg- 
ment—Notice  to  state  what< — The  notice  is 
not  required  to  state  whether  it  Is  upon 
questions  of  law  or  fact,  and  the  appellant 
is  entitled  to  a  trial  de  novo. — Bauer's  Law 
&  C.  Co.  V.  Superior  Court,  10  Cal.  App.  423. 
425,  102  Pac.   547. 

As  to  bond  on  appeal,  see  pars.  73-88.  this 
note. 

12.  Attorney  of  record— Need  not  sign 
notice  of  appeal. — Notice  of  appeal  from 
Justices'  court,  signed  by  appellant  person- 
ally or  by  some  one  who  may  be  selected 
for  that  purpose,  is  sufficient.  Attorney  of 
record  need  not  sign  it. — ^Totton  v.  Superior 
Court,  72  Cal.  37.  38,  13  Pac.  72. 

13.  Civil  actions  in  police  conrt— An  ap- 
peal win  He  from  a  Judgment  of  a  police 
court  In  a  civil  action. — Simpson  ▼.  Police 
Court,  160  Cal.  631,  117  Pac.  663. 

14.  Constmctlon  of  section— As  t«  gen- 
erally.— Construing  the  several  provisions  of 
the  code  relating  to  Justices'  courts  and  the 
practice  therein  together  a  party  excepting 
to  the  sufficiency  of  sureties  on  an  under- 
taking on  appeal  must  file  his  notice  of  ex- 
ception with  the  justice  and  no  such  ex- 
ception will  be  deemed  to  be  complete  until 
such  notice  is  filed. — Budd  v.  Superior  Court 
14  Cal.  App.  256,  111  Pac.  628. 

15.  Same — Legislative  Intents — If  the  pur- 
pose of  the  legislature  in  requiring  notice 
of  the  filing  of  the  undertaking  to  be  given 
respondent  was  to  remedy  an  abuse  as  to 
exceptions  to  sureties,  by  making  such  no- 
tice one  of  the  steps  necessary  to  perfect 
the  appeal,  there  was  a  failure  thereof  by 
the  provision  expressly  requiring  that  the 
sureties  must  be  excepted  to  within  five 
days  after  filing  the  undertaking. — Blake 
V.  Superior  Court,  17  Cal.  App.  68.  118  Pac 
448. 
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16*  Same  —  Abore  aeetton  and  aecttons 
•78*     and    978a,     poat,    comatrued     tosether* 

— Construlngr  above  section  and  sections 
978  and  978a.  post,  together,  an  appeal 
can  be  taken  within  thirty  days  from 
the  rendition  of  the  judsrment.  The  first 
step  is  the  filing:  of  a  notice  of  appeal 
and  service  thereof  on  the  adverse  party; 
to  make  the  appeal  effectual  an  under takingr 
must  be  filed  within  five  days  after  the  fil- 
inar  of  the  notice  of  appeal;  the  respondent 
must  be  eriven  notice  of  the  filing:  of  the 
undertaking:  and  all  of  these  thing:s  must 
be  done  within  the  thirty  days. — Golden 
Gate  Title  Co.  v.  Superior  Court,  169  Cal. 
474,  114  Pac.  978. 

17.  Under  section  978,  post,  as  amended 
In  1909,  the  time  of  filing:  an  undertaking: 
on  appeal  from  a  judg:ment  of  a  Justices' 
court  does  not  beg:in  to  run  at  the  time  of 
the  rendition  of  the  Judg:ment.  It  beg:in8 
to  run  from  the  time  of  the  filing:  of  the 
notice  of  appeal  and  continues  for  five  days 
after  the  filing:  of  such  notice. — Rig:by  v. 
Superior  Court,  162  Cal.  884,  836,  387,  839, 
122  Pac.  958. 

18.  Saaite  —  SectloB  9T8a«  poat. — Section 
978a,  post,  applies  to  appeals  from  record- 
era'  courts  (Stats.  1907,  p.  272). — Re  gran  v. 
Superior  Court,  14  Cal  App.  672,  114  Pac. 
M,  72. 

19.  Enactment  of  this  section  in  1909  did 
not  chang:e  the  rule  that  all  the  steps 
necessary  to  the  taking:  of  the  appeal  must 
be  taken  within  thirty  days  as  provided  in 
above  section.  It  adds  a  further  condition. 
but  was  not  intended  to  extend  any  further 
rigrhts  to  the  appellant.  Now,  as  formerly, 
the  undertaking:  must  be  filed  within  thirty 
days  after  rendition  of  the  judg:ment. — 
Re8:an  v.  Superior  Court,  14  Cal.  App.  572, 
114  Pac  68,  72. 

20.  Sane— Seetlom  978%,  post. — The  en- 
actment of  section  978 H,  post,  in  1909  did 
not  change  the  rule  that  all  steps  necessary 
to  take  the  appeal,  including:  filing:  of  the 
undertaking:,  must  be  taken  within  thirty 
days  after  rendition  of  the  Judg:ment. — Re- 
i:an  V.  Superior  Court,  14  Cal.  App.  572,  114 
Pac.  68.  72. 

Xi.  Date  of  rendition  of  Judsment— Incor- 
T^et  reeltal  aa  to. — An  incorrect  recital  in 
the  notice  of  appeal  of  the  date  of  the  ren- 
dition of  the  Judgment  is  not  fatal,  and  does 
not  affect  the  jurisdiction  of  the  superior 
court,  where  the  Judgment  is  otherwise  cor- 
rectly described. — Judd  v.  Superior  Court, 
29   Cal.  App.  671,   157  Pac.  566. 

See,  also,  par.  67,  this  note. 


I>ef ault  —  Jadsnent    by    In    Juatleea' 
la   appealable.  —  Tucker    v.    Justices' 
Court,  120  Cal.  512,  514.  52  Pac.  808. 

9S.  Deposit  OB  appeal*^ — Where  evidence 
Is  conflicting:  upon  the  question  as  to 
■whether  a  deposit  for  costs  on  appeal  made 
with  a  Justice  was  made  for  that  purpose, 
the   supreme  court  will  not  interfere  with 


the  decision  of  the  superior  court  by  writ 
of  review. — Thomas  v.  Hawkins,  12  Cal. 
App.  327,  833,  107  Pac. -678. 

24.  Althoug:h  sum  deposited  with  Justice 
as  security  for  costs  on  appeal  greatly  ex- 
ceeds the  required  amount,  the  superior 
court  acquires  Jurisdiction. — Thomas  v. 
Hawkins,  12  Cal.  App.  827,  838,  107  Pac.  678. 

25.  Althoug:h  this  section  contains  no 
provision  for  dep(^iting:  of  money  in  lieu 
of  undertaking:  for  costs  on  appeal,  section 
926,  ante,  does  make  such  provision  and  th*^ 
two  sections  must  be  construed  tog:ether  and 
therefore  where  appellant  deposits  to  cover 
cost  of  the  appeal  the  appellate  court  ac- 
quires the  Jurisdiction  the  same  as  if  an 
undertaking:  had  been  g:iven. — Pacific  Win- 
dow Glass  Co.  V.  Smith,  8  Cal.  App.  762, 
766,   97  Pac.  898. 

26.  Dlamlaaal— Appeal  not  taken  within 
tbirty  days  after  Judffment  rendered  will  be 
dismissed. — Hollenbeak  v.  McCoy,  127  Cal. 
21,  23,  59  Pac.  201. 

27.  Sante— ICffeet  of* — ^Dismissal  of  appeal 
from  Justice  of  peace  aflfirms  Judg:ment  of 
Justice  where  Judgrment  was  merely  erro- 
neous and  not  void. — Ritzman  v.  Burnham, 
114  Cal.  622,  526,  46  Pac.  379. 

28.  Effect  of  appeal  from  Justices'  court 

Is  to  vacate  Judg:ment  ag:ainst  appellant 
and  to  leave  all  issues  of  fact  between  him 
and  defendant  to  be  tried  anew  in  superior 
court,  and  if  on  trial  superior  court  shall 
determine  these  issues  in  favor  of  plaintiff. 
Judg:ment  will  be  authorized  in  favor  of 
plaintiff,  notwithstanding:  intervention.  — 
Rossi  V.  Superior  Court,  114 'Cal.  871,  874, 
46  Pac.  177. 

28.  Bffect  of  traaamlaaloB  of  papera  on 
appeal. — If  the  transmission  of  all  the  pa- 
pers in  a  cause  to  the  superior  court  on  ap- 
peal be  to  vest  that  court  with  Jurisdiction 
of  an  attachment  proceeding:  in  connection 
therewith  such  Jurisdiction  is  not  for  the 
purpose  of  reviewing:  the  ruling:8  of  the 
Justices'  court  In  connection  with  the  attach- 
ment, but  is  incidental  to  the  execution  of 
the  Judgment  which  may  be  rendered  in  the 
principal  action. — Nail  v.  Superior  Court,  11 
Cal.  App.  27,  81,  103  Pac.  902. 

80.  There  Is  no  warrant  for  the  superior 
court  to  dismiss  an  appeal  after  the  same  is 
once  fully  perfected  upon  the  motion  of  the 
plaintiff  because  the  appellant  has  failed  to 
prosecute  the  appeal  with  dilisence.  Where 
the  appeal  is  upon  questions  of  both  law  and 
fact,  the  plaintiff  is  the  actor  in  the  su- 
perior court  and  it  is  his  duty  to  cause  the 
prosecution  of  the  action  to  a  final  deter- 
mination, and  no  duty  in  that  reg:ard  de- 
volves upon  the  defendant  who  is  the  ap- 
pellant. althoug:h  he  may  be  invoking?  the 
Jurisdiction  of  the  appellate  court. — Rabin 
V.  Pierce,  10  Cal.  App.  734,  736,  103  Pac.  771. 

31.  Papers  once  properly  filed  in  superior 
court,  the  Justice  has  no  power  to  recall 
them  for  any  purpose,  nor  has  the  superior 
court  authority   to  cause  the  papers  to  be 
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returned  to  the  Justice. — Budd  v.  Superior 
Court,  14  Cal.  App.  256,  111  Pac.  628. 

As  t#  <<eBtr7»  flBd  ''reBdltloii''  of  |vds-> 
meat,  see  par.  70,  this  note. 

S2.  BvroDCOiis  diamtosal  —  Ltabtllty  of 
■vretfcs. — Error  in  dismissing  appeal  does 
not  affect  liability  of  sureties  on  undertak- 
ing on  appeal  from  Justices'  court. — Nolan  v. 
Fidelity  &  Deposit  Co.,  2  Cal.  Apf>.  1,  82  Pac. 
1119. 

88.  EaaeBtlala  to  effect  am  appeal  — In 
ipeaeml. — (1)  The  filing:  of  the  notice  of  ap- 
peal, (2)  the  service  of  a  copy  of  the  notice 
upon  the  adverse  party,  and  (3)  the  fllingr 
of  a  written  undertaking:.  And'  all  these 
thinsrs  must  be  done  within  thirty  days  after 
rendition  of  the  Judsrment.  All  of  them  are 
Jurisdictional  prerequisite,  and  until  all  of 
them  are  completed,  the  appeal  is  not  ef- 
fectual for  any  purpose. — Crowley  Launch 
&  Tugr  Boat  Co.  V.  Superior  Court,  10  Cal. 
App.  342,  844,  101  Pac.  985. 

84.  Bxeeptlair  to  the  svflleleacr  of  the 
•vretfea,  their  Justification  may  be  waived, 
but  this  waiver  must  be  made  within  five 
days  or  else  the  superior  court  will  lose 
Juiisdictlon. — Crowley  LAunch  A  Tugr  Boat 
Co.  V.  Superior  Court,  10  Cal.  App.  842,  846, 
101  Pac.  986. 

Am  to  Jvstlflcatloa  of  svretlea,  see  pars. 
50-62,  this  note. 

85.  Where  the  exception  is  made  more 
than  twelve  days  after  the  fllingr  of  the 
bond  it  is  too  late,  and  the  dismissal  of  the 
appeal  for  failure  of  the  sureties  to  qualify 
Is  error. — Widrln  v.  Superior  Court,  17  Cal. 
App.  94,  118  Pac.  550. 

86.  Same— Five  days  allowed  respondent 
for  exception  to  the  svretles*  question 
whether  time  begina  to  run  only  after  the 
service  of  notice  upon  him,  raised  but  not 
decided. — Golden  Gate  Title  Co.  v.  Superior 
Court,  169  Cal.  474,  114  Pac.  978. 

37.  While  the  undertaking:  on  appeal 
must  be  filed  within  five  days  after  the  fil- 
ing: of  notice  of  appeal,  no  time  is  specified 
during:  which  notice  of  the  filing:  of  the 
undertaking:  must  be  g:lven  to  the  respond- 
ent.— Golden  Gate  Title  Co.  v.  Superior 
Court,  159  Cal.  474.  114  Pac.  978. 

38.  Extension  of  time  to  appeal. — Time 
within  which  to  appeal  from  Judg:ment  of 
Justices'  court  can  not  be  prolonp:*»d  by  any 
proceedings  before  such  court. — ^Hollenbeak 
V.  McCoy.  127  Cal.  21,  28,  59  Pac.  201. 

89.  Failure  of  sureties  to  Justify— Bflect 

of. — Appeal  is  taken  by  filing:  notice  of  ap- 
peal with  Justice  and  serving:  copy  on  ad- 
verse party,  and  hence  fact  that  sureties  did 
not  Justify  does  not  prevent  appeal  from 
having:  been  taken. — Moffat  v.  Greenwalt,  90 
Cal.  368,  371,  27  Pac.  296. 

40.  Fllins  appeal — Evidence  of. — Marking: 
of  filing  of  notice  of  appeal  by  Justice  is  not 
exclusive  evidence  of  filing:  of  paper.  In  ab- 
sence of  entry  in  Justices'  docket,  it  Is  not 
conclusive   proof   that   it   had   been    filed. — 


Williams  v.  Superior  Court,  6  Cal.  Unrep. 
598,   47  Pac.  788. 

41.  Same— Wlat  constitutes, — Failure  to 
file  undertaking:  from  Justice  of  peace  within 
thirty  days  after  rendition  and  entry  of 
Judg:ment  will  not  be  ground  for  dismissal 
of  appeal  where  undertaking:  was  left  at 
ofllce  of  Justice  within  thirty  days,  but 
was  not  received  by  him  or  marked  "filed" 
until  two  days  after  that  time  because  of 
his  absence  from  his  office  and  from  county. 
— Perkins  v.  Superior  Court,  4  CaL  788,  37 
Pac  780. 

42.  Jurisdiction  —  Bntry   of  Judsment. — 

Superior  court  has  Jurisdiction  of  appeal 
from  Justice  of  peace  where  Justice  entered 
verdict  of  Jury  in  docket,  thoug:h  such 
docket  did  not  show  formal  entry  of  Jud«- 
menf. — ^Montg:omery  v.  Superior  Court,  68 
Cal.  407,  411,  9  Pac.  720. 


48.     Jurisdlctloa   of  Justice     Devested  oa. 

— When  notice  of  appeal  and  undertaking 
on  appeal  is  filed,  and  the  fees  of  the  Justice 
paid,  he  is  devested  of  all  Jurisdiction  ex- 
cept that  under  section  977,  post. — ^Farrisee 
V.  Superior  Court,  —  Cal.  — ,  181  Paa  73. 


Jurisdiction  of  superior  eonrt  on  ap- 
peal—Notice   of    flllns    of    undertaking    as 

herein  prescribed,  Is  not  essential  to  the 
Jurisdiction  of  the  superior  court. — ^Blake  v. 
Superior  Court,  17  Clil.  App.  52,  118  Pac 
448;  Widrln  v.  Superior  Court,  17  Cal.  App. 
94,  118  Pac.  550. 

45.  Jurisdictional  prerequisites. — To  ef- 
fectuate appeal  from  Judgment  of  Justice 
of  peace  three  things  are  necessary:  filing 
of  notice  of  appeal  with  Justice,  service  of 
copy  of  notice  on  adverse  party,  and  filing 
of  written  undertaking, — all  of  whlcls  must 
be  done  within  thirty  days  after  rendition 
of  Judgment.  All  these  are  Jurisdictional 
prerequisites,  none  of  which  can  be  dis- 
pensed with,  nor  supplied;  or  If  fatally  de- 
fective, be  remedied  after  time  limited  by 
statute. — McKeen  v.  Naughton,  88  Cal.  462, 
465,  466,  26  Pac.  854. 

46.  To  render  appeal  from  Justices'  court 
effectual  three  things  are  necessary — filing 
of  notice  of  appeal  with  Justice,  service  of 
copy  of  notice  on  adverse  party,  and  filing 
of  written  undertaking, — all  of  which  roust 
be  done  within  thirty  days  after  rendition 
of  Judgrment. — ^McCracken  t.  Superior  Court, 
86  Cal.  74,  75,  24  Pac.  845. 

47.  Service  of  notice  of  appeal  on  adverse 
party  is  necessary  to  render  appeal  effectual 
and  to  give  appellate  court  Jurisdiction,  and 
hence  Judgment  of  afllrmance  without  such 
service  is  erroneous. — Trobock  v.  Caro,  60 
Cal.  301,  303. 

48.  Filing  and  service  of  notice  of  appeal 
within  thirty  days  is  Jurisdictional  prerequi- 
site to  taking  of  appeal. — Coker  ▼.  Superior 
Court,  58  Cal.  177,  178. 

49.  Jufftlces'  court-— Ezeess  of  Jurisdiction 
-^Remedy  by  appeal. — ^Under  the  provisions 
of  the  above  section  in  a  case  where  a  jus- 
tices' court  or  a  police  court  has  jurisdiction 
of  the  subject-matter  of  an  actlofi  instituted 
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therein,  and  has  regulary  acquired  Jurisdic- 
tion of  the  person  of  the  defendant  any 
errors  occurring:  at  the  trial  are  to  be  cor- 
rected on  appeal  therefrom  and  not  be  cer- 
tiorari.— Camm  v.  Justices'  Court,  86  Gal. 
App.  293.  170  Pac.   409. 

60.  JnnttOeation  of  avretles. — Failure  of 
the  sureties  to  Justify  places  the  case  in 
contemplation  of  law  the  same  as  if  no  un- 
dertakins:  had  been  griven.  It  was  a  mere 
nullity  and  conferred  no  Jurisdiction  of  the 
appeal  upon  the  superior  court,  and  if  that 
court  attempts  to  proceed  with  the  case, 
prohibition  will  lie. — Crowley  Launch  &  Tug: 
Boat  Co.  V.  Superior  Court,  10  Cal.  App.  842, 
344,  101  Pac.  935. 

As  to  exceptlOB  to  avllleleiicy  of  raretiesy 

see  pars.  34,  86,  this  note;  also,  ante,  §  986 
and  note. 

61.  The  requirement  that  the  sureties 
are  to  Justify  within  the  time  specifled  is 
Jurisdictional,  and  If  they  do  not  so  justify, 
the  superior  court  acquires  no  Jurisdiction 
of  the  appeal. — Crowley  Launch  &  Tug  Boat 
Co.  V.  Superior  Court,  10  Cal.  App.  842,  844, 
101  Pac.  985. 

62.  Proceed  in  ff  8  to  Justify  can  not  extend 
the  time  only  for  the  purpose  of  Justifi- 
cation and  do  not  operate  to  grive  addi- 
tional time  within  which  a  new  and  inde- 
pendent undertaking:  may  be  filed.  Where 
the  sureties  fail  to  Justify  the  appeal  must 
be  reg:arded  as  if  no  such  undertaking:  had 
been  g:Iven  and  the  superior  court  has  no 
Jurisdiction  of  the  appeal. — Lane  v.  Superior 
Court.  6  Cal.  App.  782,  764,  91  Pac.  406. 

6S.  Liability  of  siiretles— Aastsnmeitt  of 
Jndinneiit  without  asslgrnment  of  undertak- 
ing: on  appeal  therefrom  does  not  pass  as- 
signee any  rig:ht  of  action  on  undertaking: 
on  appeal,  whether  Judgment  be  assigned 
pending  appeal  or  after  it  had  become  final. 
— Chilstrom  v.  Epplnger,  127  Cal.  326,  327, 
78  Am,  St.  Rep.  46,  69  Pac.  696. 

54.  Same— Failure  to  file  undertaking:  on 
appeal  from  Justice  of  peace  within  thirty 
days  after  rendition  of  Judgment  Is  good 
)?round  for  dismissing  appeal,  but  will  not 
defeat  recovery  on  stay-bond  given  at  any 
time  before  dismissal  of  appeal. — ^Nolan  v. 
Fidelity  &  Deposit  Co..  2  Cal.  App.  1,  82 
Pac.  1119. 

55.  Nature  of  appeal— Determination  of. 
— Where  record  on  appeal  from  Justice  of 
peace  contained  statement  of  case,  superior 
court  was  called  upon  to  determine  nature 
of  appeal. — Smith  v.  Superior  Court,  2  Cal. 
App.  259,  84  Pac.  54. 

5C.  Notice  of  appeal  from  Judgrment  of 
Jastleea'  court— In  seaeral. — ^A  notice  of  ap- 
peal from  Judgment  of  a  Justices'  court 
may  be  filed,  under  this  section,  at  any  time 
within  thirty  days  after  the  rendition  of 
the  Judgment  appealed  from,  it  necessarily 
follows  that  the  time  for  filing  the  under- 
Uklng  does  not  stop  with  the  expiration  of 
such  thirty  days,  as  was  held  to  be  the  case, 
prior  to  the  amendments  of  1909,  but  may  in 
some  cas«»a  be  filed  as  much  as  five  days 
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after  the  thirty-day  period  has  elapsed. — 
Rigby  V.  Superior  Court,  162  Cal.  384,  336, 
337,  339.   122  Pac.   958. 

57.  Same— Mistake  In  date  of  Jndgrment 

in   notice   of  appeal   served   on   respondent 
is   not  material   where  Judgment  is   other- 
wise correctly  described. — Sherman  v.  Rol- 
berg,  9  Cal.  17.  18. 
See,  also,  par.  21,  this  note. 

58.  Same— Order  of  eerrlce  and  Mling, — 

Notice  of  appeal  need  not  be  filed  prior  to 
service  of  copy  on  adverse  party,  order  of 
filing  and  service  being  Immaterial  pro- 
vided they  are  done  within  thirty  days  af- 
ter rendition  of  original  Judgment. — Hall 
T.  Superior  Court.  71  Cal.  550,  551.  12  Pac. 
672. 

59.  Service  of  notice  of  appeal  before 
filing  thereof  is  immaterial,  providing  that 
both  are  done  within  time  limited  by  stat- 
ute.— Hall  V.  Superior  Court,  68  Cal.  24,  26, 
8'  Pac.  609. 

60.  Construed  not  to  require  filing  of  no- 
tice of  appeal  on  same  day  or  prior  to  serv- 
ice of  notice,  provided  it  is  done  withla 
thirty  days. — Coker  v.  Superior  Court,  58 
Cal.  177,  178. 

61.  Same— Service  of  notice  on  adverse 
party. — Copy  of  notice  of  appeal  from  Judg- 
ment of  Justices'  court  must  be  served  "on 
the  adverse  party." — Green  v.  Rogers,  18 
Cal.  App.  572,  574,  123  Pac.  974. 

See,  also,  ante,  S  986.  note  pars.  157,  268- 
283. 

62.  Same  —  Same  —  Corporation  respond- 
ent.— Service  of  notice  of  appeal  from  Jus- 
tices' court  on  manager  of  corporation  re- 
spondent, instead  of  on  its  attorney,  Is 
sufficient  under  this  section. — Pacific  Coast 
R.  Co.  V.  Superior  Court,  79  Cal.  103,  104,  21 
Pac.  609. 

68.  Notice  of  llllnfl:  of  undertaking:  on  ap- 
peal from  a  Judgment  of  a  Justices'  court 
must  be  "given  to  the  respondent." — Qreen 
V.  Rogers,  18  Cal.  App.  572,  574,  123  Pac. 
974. 

Aa  io  vlvlng:  notice  of  filing:  of  undertak- 
ing: uot  being:  essential  to  confer  Jurisdic- 
tion on  tlie  superior  court,  see  par.  44,  this 
note. 

64.  As  no  time  is  specified  within  which 
such  notice  must  be  given,  it  must  be  re- 
garded as  an  act  not  essential  to  the  per- 
fecting of  the  appeal,  and  the  omission  to 
give  it  not  Jurisdictional,  but  a  mere  Ir- 
regularity.— Blake  v.  Superior  Court,  17  Cal. 
App.  53,  118  Pac.  448;  Widrin  v.  Superior 
Court.  17  Cal.  App.  94.  118  Pac.  550. 

65.  Orders^No  appeal  from* — Construed 
not  to  authorize  appeal  from  order  by  Jus- 
tice under  proceedings  supplemental  to  ex- 
ecution— word  "Judgment"  not  Including 
orders. — ^Wells  v.  Torrance,  119  Cal.  437, 
439.  440.  51  Pac  626. 

56.  Same— Vacating:  Jud^ment^ — Order  of 
Justice  vacating  Judgnnent  Is  not  appeal- 
able.— Weimmer  v.  Sutherland.  74  Cal.  841, 
344,  15  Pac.  849. 
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•T.  Same— Vacating  order. — Order  of  Ju8- 
tice  vacating:  order  grrantingr  motion  to  open 
Judgement  is  not  appealable. — Merriman  v. 
Walton.  105  Cal.  403,  408,  46  Am.  St.  Rep. 
50,  30  L.  R.  A.  786,  38  Pac.  1108. 

•8.     Premature    appeal— ^As    to   seaerally. 

— ^Under  the  provisions  of  this,  and  other 
sections  of  this  code  relating:  to  appeals 
from  the  Justices'  courts,  an  appeal  taken 
after  entry  of  verdict,  but  before  entry  of 
judgment,  is  premature,  and  confers  no 
Jurisdiction  upon  the  superior  court. — 
Thomson  v.  Superior  Court,  161  Cal.  382, 
119  Pac.  98. 


— Neceaslty  for  entry  of  Jnda:- 
ment. — ^When  Judgment  not  entered  as  re- 
quired by  section  891,  ante.  Jurisdiction  can 
not  be  acquired  on  appeal  by  the  superior 
court  hereunder. — June  v.  Superior  Court, 
16  Cal.  App.  1?8,  116  Pac.  293. 

70.  Same  —  "'Rendition''  and  •Gentry''  of 
Judirnient. — The  only  way  of  "rendering:"  a 
Judg:ment,  within  the  meaning:  of  this  sec- 
tion, as  a  prerequisite  to  an  appeal  there- 
from, is  by  "entry"  in  the  Justices'  docket, 
and  until  such  entry,  there  is  no  rendition 
within  the  meaning-  of  this  section. — Thom- 
son T.  Superior  Court,  161  Cal.  383,  119  Pac. 
98. 

71.  ReTenal  of  Jndvment— "When  proper. 

— On  appeal  from  Justice  of  peace  on  ques- 
tions of  law  alone,  where  it  appeared  that 
title  to  property  was  involved  in  action  in 
Justices'  court,  court  should  have  reversed 
Judgment  instead  of  ordering  new  trial,  as 
Justices'  Judgment  was  void. — King  v.  Kut- 
ner-Goldstein  Co.,  186  Cal.  65,  69,  67  Pac.  10. 

72.  Trial  de  nov«»— Elxtent  of. — On  appeal 
from  Judgment  in  favor  of  intervener  and 
defendant,  plaintiff  has  right,  not  only  to 
have  court  pass  on  sufficiency  of  his  de- 
murrer to  complaint  in  intervention  with- 
out any  statement  of  case,  but  also  to  have 
all  issues  of  fact  that  have  been  presented 
in  Justices'  court  tried  anew  in  superior 
court. — Rossi  V.  Superior  Court.  114  Cal. 
571.  374,  46  Pac.  177. 

78.  Undertaking  on  appeal  neeesaary— 
In  ireneral. — An  undertaking  filed  before 
the  trial  and  at  the  time  of  application  for 
an  attachment,  purporting  or  attempting 
to  comply  with  the  requirement  of  section 
860,  ante,  requiring  an  undertaking  on  at- 
tachment, and  also  section  1036,  post,  pro- 
viding for  security  for  costs  where  the 
plaintiff  Is  a  foreign  corporation,  and  sec- 
tion 978,  post,  in  reference  to  costs  on  ap- 
peal, can  not  be  regarded  as  a  bond  on 
appeal  and  confers  no  Jurisdiction  upon 
the  superior  court. — Stimpson  Computing 
Scale  Co.  v.  Superior  Court,  12  Cal.  App. 
536,  539,  107  Pac.  1013. 

A«  to  notice  of  ftling  of  nndertaklngr*  see 

pars.  61,  63,  64,  this  note. 

74.  Superior  court  has  no  Jurisdiction  to 
entertain  plea  In  absence  of  the  giving  of 
an  undertaking  to  pay  costs.  The  bond  for 
costs  is  one  of  the  essential  and  indispen- 


sable prerequisites  to  the  conferring  of  Ju- 
risdiction.— Stimpson  Computing  Scale  Co. 
V.  Superior  Court,  12  Cal.  App.  536,  638,  107 
Pac.  1013. 

76.  Undertaking  for  the  payment  of  costs 
on  appeal  is  an  essential  and  Indispensable 
prerequisite  to  the  conferring  of  Jurisdic- 
tion of  appeals  from  Justices'  or  police 
courts  on  the  superior  court,  and  where 
that  necessary  formality  is  not  compiled 
with  the  superior  court  is  as  powerless  to 
hear  or  try  the  cause  as  it  would  be  to  try 
and  determine  one  within  its  own  Jurisdic- 
tion on  oral  pleadings  or  to  try  to  decide 
and  conclude  the  rights  of  a  party  where 
summons  had  not  been  served  and  returned 
by  any  of  the  methods  authorized  by  law. 
— ^Thomas  v.  Hawkins,  12  CaL  App.  327.  380. 
107  Pac.  678. 

7C  Same— Defective  because  no  separate 
bond  to  cover  costs  on  appeal.  Question 
raised  but  not  decided. — June  v.  Superior 
Court,  16  Cal.  App.  128,  116  Pac.  293. 

77.  Same— Same— Cvre  of  defective  nn- 
dertaklaiT. — On  an  appeal  from  a  Justices' 
court,  prosecuted  by  the  plaintiff,  an  un- 
dertaking to  pay  all  costs  and  damages 
that  may  be  awarded  against  the  defendant, 
instead  of  the  plaintiff  or  appellant,  is  de- 
fective merely  and  not  a  nullity;  and  such 
defective  undertaking  may  be  cured  by  fil- 
ing a  corrected  undertaking  In  the  superior 
court,  after  leave  obtained. — Werner  v.  Su- 
perior Court,  161  Cal.  210.  118  Pac.  709. 

78.  Same  — Flllns  of  the  nndertaklns 
within  the  time  and  the  giving  of  the  no- 
tice required  by  this  section  are  essential 

X  to  Jurisdiction  of  the  superior  court. — 
Stimpson  Computing  Scale  Co.  v.  Superior 
Court,  12  Cal.  App.  636,  638.  107  Pac.  1013. 

79.  Undertaking  not  filed  within  thirty 
days  after  rendition  of  Judgment  Is  inef- 
fectual for  any  purpose  and  does  not  there- 
fore perfect  appeal. — ^Lane  v.  Superior 
Court.  6  Cal.  App.  762.  764,  91  Pac.  405. 

80.  San&e  — New  nadertaUnir' — ^There  is 
no  provision  similar  to  section  964,  ante,  for 
the  filing  of  a  new  bond  in  the  superior 
court  upon  an  appeal  from  the  Justices' 
court. — Bergevin  v.  Wood,  11  CaL  App.  643. 
649,  105  Pac.  986. 

81.  Same^Partlea  can  not  waive  Juris- 
diction of  subject-matter  nor  confer  it  by 
consent.  Whenever  the  court's  attention  is 
called  to  the  fact  that  no  undertaking  for 
costs  has  been  filed  or  served,  it  is  Its 
duty  to  dismiss  the  plea,  and  it  has  no  legal 
power  to  proceed  with  the  trial. — Stimpson 
Computing  Scale  Co.  v.  Superior  Court,  12 
Cal.  App.  536.  688,  107  Pac.  1018. 

82.  Same  —  Snfllcleney  of  nndertaklas. 

An  undertaking  on  appeal  from  a  money 
Judgment  for  an  adequate  amount  condi- 
tioned that  appellant  "will  pay  the  amount 
of  the  said  Judgment  .  .  .  and  all  costs." 
etc.,  is  sufflcient.  The  phrase  "all  costs"  in 
such  undertaking,  includes  the  costs  on  ap- 
peal.— Jones  V.  Superior  Court,  161  CaL  590. 
91  Pac.  505. 
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83.  An  undertaking:  in  more  than  the 
sum  of  one  hundred  dollars,  and  conditioned 
for  the  payment  of  the  costs  on  appeal  is 
sufficient  to  confer  Jurisdiction  on  appeal 
from  a  justice  court;  and  the  yalidity  of 
such  an  appeal  bond  is  not  destroyed  by  the 
fact  that  it  also  purports  to  be  given  to 
stay  execution. — Edwards  v.  Superior  Court, 
159  Cal.  714,  116  Pac.  64». 


84.  l^'alrer  of  serrlee  of  Both 
aace  la^ — Service  of  notice  of  appeal  is  nec- 
essary to  srive  appellate  court  jurisdiction, 
but  such  service  may  be  waived  by  appear- 
ance.— ^Matthews  v.  Superior  Court,  70  Cal. 
527,  628,  11  Pac.  666. 


85.  Appearance^ in  superior  court  on  ap- 
peal from  Judgment  of  Justice  of  peace  of 
attorney  of  record  of  respondent  amounts 
to  waiver  of  service  of  notice  of  appeal. — 
Matthews  v.  Superior  Court,  70  Cal.  527, 
528.  11  Pac.  665. 


"WalTor  of  entry  of  Jvdirmoiit^— Ap- 
poamnce  by  respondent  and  proceeding*  to 
trial  in  superior  court  without  questioning 
Jurisdiction  of  court  because  of  failure  of 
Justice  to  enter  Judgment  before  appeal 
was  taken  waives  such  defect. — ^Montgom- 
ery v.  Superior  Court,  68  Cal.  407,  410,  9 
Pac  720. 


§975.    APPEAL  ON  QUESTIONS  OF  LAW; 


.    When  a  party 


appeals  to  the  superior  court  on  a  question  of  law  alone,  he  must,  within  ten 
days  after  notice  of  the  rendition  of  judgment,  prepare  a  statement  of  the  case 
and  file  the  same  with  the  justice  or  judge.  The  statement  must  contain  the 
grounds  upon  which  the  party  intends  to  rely  upon  the  appeal,  and  so  much  of 
the  evidence,  as  may  be  necessary  to  explain  the  grounds,  and  no  more. 

ft 

Within  ten  days  after  receiving  notice  that  the  statement  is  filed,  the  adverse 
party,  if  dissatisfied  with  the  same,  may  file  amendments.  The  proposed  state- 
ment and  amendments  must  be  settled  by  the  justice  or  judge,  and  if  no  amend- 
ment be  filed  the  original  statements  stand  as  adopted.  The  statement  thus 
adopted  or  as  settled  by  the  justice  or  judge,  with  a  copy  of  the  docket  of  the 
justice  or  judge,  and  all  motions  filed  with  him  by  the  parties,  during  the  trial 
and  the  notice  of  appeal,  may  be  used  on  the  hearing  of  the  appeal  before  the 

superior  court. 

History:  Original  section  enacted  March  11,  1872,  re-enactment  ot 
S  626  Act  of  1854  (SUts.  1864,  p.  84)  as  amended  1865  (SUts.  1865, 
p.  198);  repeal  approved  March  26,  1880,  Code  Amdts.  1880  (G.  C. 
P.  pt.),  p.  14;  enactment  of  present  section  approved  March  26, 
1880,  Code  Amdts.  1880  (C.  G.  P.  pt.),  p.  16;  repeal  by  Code  Commis- 
sion, Act  March  8,  1901,  SUts.  and  Amdts.  1900-1,  p.  175,  held  uncon- 
stitutional, see  history,  §5  ante;  amendment  approved  May  20,  1921, 
Stats,  and  Amdts.  1921,  p.  211.    In  effect  July  29,  1921. 


QUESTIONS  OF  LAW— APPEAL  ON— 
STATEMENT. 

1-  3.  As  to  statement  of  case  on — Is  not  re- 
quired where  alleged  errors  appear 
in  copy  of  justice's  docket. 

4-7.  Same  —  Statement  of  grounds  of  ap- 
peal. 

8.  Amendment  in  superior  court — Power 

to  allow. 

9.  Appeal  on  law  and  fact — As  to  gener- 

aUy. 

10,11.  Same — Disposition   of  cause  —  Certio- 
rari to  review  order. 

12.  Same — Filing  undertaking  before  no- 

tice of  appeal. 

13.  Same — Notice  of  appeal. 

14.  Same  —  Procedure  where  plaintiff  has 

failed  to  establish  cause. 

15, 16.  Same — Rules  applicable  to  appeals  on 
questions  of  fact. 


17.  Same — Trial  de  novo. 

18.  Construction   of   section — To  give  su- 

perior   court    jurisdiction    to    order 
transfer  of  copy  of  justice's  docket. 

19-  22.  Default  judgment— Setting  aside. 

23-27.  Dismissal  of  action — As  to  generally. 

28-  30.  Judgment     of    superior    court    final, 
when. 

31.  Special     objection     to     jurisdiction- 
Right  to  appeal  on  law  and  fticts. 

32-34.  Undertaking  on  appeal — As  to  neces- 
sity of. 

35.  Same — "Any  costs." 

36.  Same — Justification  of  sureties. 

37.  Same — Time  of  filing. 

1.  Ah  to  Htatement  of  ease  on— I«  not  re- 
quired where  alleired  errom  appear  In  copy 
of  Jniitloe'M  docket,  or  In  copy  of  paper 
sent  out  by  Justice,  as  required  by  this  sec- 
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tlon   and   section    977,   post. — Southern   Pac. 
R.  Co.  V.  Superior  Court,  59  Cal.  471,  474. 

As  to  •cttlentent  of  •tfltomont  om  a»pc«l» 
see,  ante,  8  660  and  note. 

2.  A  statement  Is  not  necessarily  an  es- 
sential part  of  the  record  on  appeal  to  the 
superior  court  from  the  Justices'  court  on 
questions  of  law,  and  if  the  point  upon 
which  the  appellant  depends  may  be  shown 
by  the  docket  a  statement  would  be  use- 
less; and  where  there  is  no  such  statement 
filed  the  record  before  the  superior  court 
is  a  copy  of  the  docket  and  the  motions  and 
notices^  if  any,  described  In  above  section. 
— Rauer's  Law  &  Coll.  Co.  v.  Superior 
Court,  169  Cal.  296,  146  Pac.  866. 

3.  In  such  a  case  a  writ  of  mandate  will 
issue  to  compel  the  superior  court  to  set 
aside  and  vacate  an  order  of  dismissal 
made  by  it  upon  the  ground  that  no  state- 
ment was  ever  prepared  or  filed,  and  to 
compel  It  to  proceed  with  the  trial  and  de- 
termination of  the  appeal. — Rauer's  Law  & 
Coll.  Co.  V.  Superior  Court.  169  Cal.  296, 
146   Pac.   866. 

4.  Sam^— Stateneat  of  grounds  of  ap- 
peal.— ^A  statement  is  not  necessarily  an 
essential  part  of  the  record  on  appeal  to 
the  superior  court  on  questions  of  law.  On 
such  an  appeal,  where  there  is  no  statement, 
the  record  before  the  superior  court  is  a 
copy  of  the  docket.  If  the  point  upon  which 
the  appellant  depends  may  be  shown  by  the 
docket  a  statement  on  appeal  would  be  use- 
less.— ^Rauer's  Law  &  CoL  Co.  v.  Superior 
Court,  26  Cal.  App.  289,  146  Pac.  866. 

6.  In  the  event  of  an  appeal  from  the 
Justices'  to  the^Uferlor  court  upon  ques- 
tions of  law  AfjMlf;  it  is  error  to  dismiss 
the  appeal  on  the  grround  of  an  omission  to 
file  a  statement  of  the  case. — ^Rauer's  Law  & 
Col.  Co.  V.  Superior  Court,  26  Cal.  App.  289. 

6.  In  such  a  case  a  writ  of  mandate  will 
issue  to  compel  the  superior  court  to  set 
aside  and  vacate  an  order  of  dismissal  made 
by  it  upon  the  ground  that  no  statement 
was  ever  prepared  or  filed,  and  to  compel  it 
to  proceed  with  the  trial  and  determination 
of  the  appeal. — Rauer's  Law  &  Col.  Co.  v. 
Superior  Court,  26  Cal.  App.  289. 

7.  Appellate  Jurisdiction  Is  not  lost  by 
the  failure  to  state  the  grrounds  upon  which 
the  appellant  intends  to  rely  in  his  state- 

v'^Tnent. — Fletcher    Collection    Agency    v.    Su- 
perior Court,  31  Cal.  App.  193,  169  Pac.  1049. 

8.  Amendment  In  superior  coart—- Pow^er 
to  allow. — The  superior  court  upon  the  trial 
of  a  Justices'  court  appeal  has  power  to 
allow  the  plaintiff  to  amend  the  title  of  his 
action  by  changlngr  the  same  from  "San 
Jacinto  Packing  House,  Plaintiff,  v.  I..  N. 
Miller,  Defendant,"  to  "Arthur  S.  Holden, 
doing  business  under  the  name  and  style 
of  San  Jacinto  Packing  House,  Plaintiff,  v. 
r.  N.  Miller,  Defendant."  where  it  appears 
by  an  affirmative  allegation  in  the  com- 
plaint that  the  plaintiff  designated  as  San 
Jacinto  Packing  House  was  represented   in 


the  person  of  Arthur  S.  Holden  aa  the  owner 
of  the  business  transacted  under  that  name. 
— ^Miller  v.  The  Superior  Court.  26  CaL  App. 
41,  146  Pac.  72. 

0.  Appeal  OB  law  amd  fact— Aa  to  seaer^ 
«lly- — In  a  case  In  which  the  defendant  ap- 
pealed from  the  Justices*  court  Judgment, 
on  questions  both  of  law  and  of  fact,  to  the 
superior  court,  and  appeared  specially 
therein  to  object  to  the  want  of  Jurisdic- 
tion, either  in  the  Justices'  court  or  in  the 
superior  court  to  try  the  cause,  and  moved 
the  superior  court  to  remand  the  case  to 
the  Justices'  court,  with  directions  to  sus- 
tain the  demurrer,  and  to  dismiss  the  action 
for  want  of  Jurisdiction  to  try  the  same, 
which  motion  the  superior  court  overruled 
and  directed  that  the  trial  proceed,  where- 
upon the  defendant  refused  to  submit  to 
the  Jurisdiction  of  the  superior  court  and 
absented  himself,  the  case  tried  and  Judg- 
ment rendered.  In  his  absence,  for  the 
plaintiff,  it  was  held  that  such  Judgment 
of  the.  superior  court  must  be  reversed, 
with  direction  to  dismiss  the  action  for 
want  of  Jurisdiction. — Bates  v.  Ferrier.  19 
Cal,  App.  79,   124  Pac.   889. 

See,  also,  par.  31,  this  note;  and,  post, 
§  976,  note  par.  11. 

10.  Same— Dlaposltlon  of  eaiiae  •— Certio- 
rari to  review  order. — On  certiorari  to  re- 
view an  order  made  in  a  Justices*  court  set- 
ting aside  a  default  Judgment,  the  superior 
court  made  its  determination  in  the  form 
of  an  order  dismissing  the  same.  Upon  re- 
turn being  made  to  the  writ  and  hearing 
had  thereon.  Judgment  should  have  been 
entered,  affirming  the  order  of  the  Justices' 
court.  However,  as  counsel  have  not  pre- 
sented any  objections  to  the  procedure 
taken,  we  have  treated  the  order  in  the 
light  of  a  Judgment,  and  considered  the 
questions  presented  upon  their  merits,  and 
assumed  that  an  appeal  was  proper  to  be 
taken  from  the  order  as  made  by  the  su- 
perior court. — Fast  v.  Young,  19  Cal.  App. 
677,  126  Pac.  864,  866. 

11.     In  a  proceeding  in  certiorari  to  re- 
view   an   order   m«de    in    a   Justices'    court 
setting  asidie  a  default  Judgment,  the  rec- 
ord presented  does  not  contain  a  complete 
statement  of  all  of  the  proceedings  had  In 
the  superior  court,  and  it  is  not  shown  by 
the  record  what,  if  anything,  was  made  to 
appear  to  the  superior  court  regarding  the 
matter  of  costs  which  might  have  been  as- 
sessed by  the  Justice  in  favor  of  the  peti- 
tioner  here,   who   was    the   plaintiff   in   the 
Justice  court  action,   in   support  of  the  or- 
der  of   the   superior   court,   it   must   be  as- 
sumed, in  the  absence  of  a  record  showing 
the  contrary  to  be  true,  that  evidence  was 
heard  which  would  furnish  facts  in  support 
of   the    order;    and    that    therefore    the   su- 
perior   court   was    satisfied    from    such   evi- 
dence,    either     that     there    were     no    costs 
assessable  against  the  defendant  in  the  jus- 
tice court  action  at  the  time  her  motion  to 
vacate   the   default  Judgment   was  granted, 
or  that  such  evidence  showed  that  if  there 
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were  such  costs  which  were  properly-  so 
assessable  they  had  been  paid  by  the  mov- 
ing party. — Past  v.  Youner.  19  Cal.  App.  577, 
126  Pac  854.  856. 

1&  Same  Ftltng  vndertakliiir  before  no- 
tlee  of  appeal. — Upon  appeal  from  a  Jus- 
tices' court  to  the  superior  court,  where  the 
undertaking:  on  appeal  was  prematurely 
flled  before  the  filing  of  the  notice  of  ap- 
peal, the  superior  court  acquired  no  Juris- 
diction of  the  appeal,  and  properly  dis- 
missed the  same;  and  a  writ  of  mandate 
win  not  lie  directing  the  superior  court  and 
the  Judge  thereof  to  vacate  and  set  aside  the 
order  dismissing  the  appeal. — Ooodman  v. 
Superior  Court.  19  Cal.  App.  457,  126  Pac. 
1S5. 

See,  also,   pars.   19-22,   this    note. 

15.  Same  — Notice  of  appeal. — Declara- 
tions in  the  notice  of  appeal  from  a  Judg- 
ment rendered  in  a  Justices'  court  that  it  is 
uken  both  upon  questions  of  law  and  fact 
are  not  conclusive. — Peacock  v.  Superior 
Court,  163  Cal.  701,  126  Pac.  976,  977. 

As  to  tke  •ulllcieitcy  of  notice  of  appeal 
from  JUMtlces*  covrta  with  respect  to  the  de- 
■crlptloB    of   the   Jadjpmeat    appealed    from* 

see  note  21  Ann.  Cas.  1309. 

14.  Same—Procedure  ivhere  plalatllf  has 
failed  to  eetabllali  came. — Since  by  section 
925,  ante,  Justices'  courts  are  declared  to  be 
courts  of  peculiar  and  limited  Jurisdic- 
tion, and  since  such  courts  have  not  power, 
under  section  581,  ante,  to  enter  a  Judgment 
of  dismissal  where  the  plaintiff  has  failed 
to  establish  his  case  by  satisfactory  evi- 
dence, it  follows  that  upon  appeal  from  such 
Justice's  Judgment  to  the  superior  court,  the 
rule  of  procedure  is  not  applicable  which 
declares  that,  when  an  appeal  to  the  su- 
perior court  is  based  on  questions  of  law 
alone,  the  proper  procedure  is  to  remand 
the  cause  for  trial  in  the  Justices'  court  If 
the  Justice  has  fallen  into  error  upon  a 
material  question  of  law,  or  to  affirm  the 
Judgment  of  the  Justices'  court  if  the  Jus- 
tice has  not  erred. — Peacock  v.  Superior 
Court.  163  Cal.  701.  126  Pac.  976.' 

1ft.  Saai»— Rvlea  applicable  to  appeal* 
•a  ^ueetloaa  of  fact. — When  appeals  are 
taken  from  Justices'  courts  to  the  superior 
court  on  questions  both  of  law  and  fact, 
although  the  Justices'  court  may  in  fact  be 
without  Jurisdiction,  yet  if  no  such  objec- 
tion is  urged  on  that  ground  in  the  superior 
court.  It  can  not  be  urged  upon  appeal  from 
its  Judgment;  but  if,  on  the  other  hand, 
when  such  appeals  are  taken,  the  want  of 
Jurisdiction  in  the  Justices'  court  is  also 
disclosed  in  the  record  of  the  court  as  hav- 
ing been  seasonably  urged  on  that  ground, 
such  objection  is  good,  especially  when,  as 
in  this  case,  the  objecting  party  refuses  to 
submit  to  the  Jurisdiction  of  the  superior 
court  in  the  trial  of  any  mere  questions  of 
fact— Bates  v.  Ferrier,  19  Cal.  App.  79,  124 
Pac.  389. 

16.  Where  an  appeal  from  the  Justices' 
court  is  taken  both  upon  questions  of  law 


and  of  fact,  but  its  want  of  Jurisdiction  to 
try  the  case  appears  upon  the  face  of  the 
record,  and  a  seasonable  objection  to  the 
want  of  Jurisdiction  is  urged  in  the  su- 
perior court,  the  appellant  is  entitled  to  an 
order  dismissing  the  action  for  want  of  Ju- 
risdiction to  try  it  upon  its  merits. — Barnett 
V.  Hull,  19  Cal.  App.  91,  124  Pac.  885. 


17.  Same  Trial  de  novo. — Where  a  Jus- 
tice erroneously  entered  a  Judgment  of  dis- 
missal against  plaintiff,  on  the  ground  that 
the  evidence  was  not  sufficient  to  entitle 
him  to  Judgment,  when  the  sole  Judgment 
which  he  was  authorized  to  render  under 
the  circumstances  was  a  Judgment  for  de- 
fendant upon  the  merits,  such  erroneous 
form  of  the  Judgment  which  the  Justict* 
actually  rendered  can  not  deprive  the  plain- 
tiff of  his  right  to  appeal  upon  questions 
both  of  law  and  fact  (for,  under  the  cir- 
cumstances and  after  a  trial  upon  the  mer- 
its, questions  of  both  law  and  fact  are  in- 
volved), anid  so  to  have  his  cause  tried  de 
novo  in  the  superior  court. — Peacock  v.  Su- 
perior Court,  163  Cal.  701,  126  Pac.  976,  978. 

18.  Const rnctlom  of  aectton— To  slve  su- 
perior court  JnrlsdlctloB  to  order  transfer 
of  copy  of  Justice's  docket  where  appeal 
has  been  perfected  and  all  papers  except 
last  docket  transferred. — Burgess  v.  Su- 
perior Court,  2  Cal.  Unrep.  741,  13  Pac.  166. 

19.  Default    Judgment  —  Setting    aside. — 

The  Justice,  as  a  condition  to  the  granting 
of  the  motion  to  set  aside  a  default  Judg- 
ment, need  not  require  the  moving  party  to 
pay  costs,  where  it  is  not  made  to  appear' 
that  there  were  any  costs  claimed  on  the 
part  of  petitioner,  or  that,  if  any  were 
claimed,  they  were  not  paid  at  the  time  the 
order  was  made  by  the  Justice. — Fast  v. 
Toung,  19  Cal.  App.  577,  126  Pac.  854,  856. 

20.  It  is  not  necessary  that  the  amount 
of  costs  be  specified  in  the  order  granting 
the  motion  to  vacate  the  default  Judgment. 
— Fast  V.  Toung,  19  Cal.  App.  577,  126  Pac. 
854,  856. 

21.  The  amendment  to  section  859,  ante, 
of  1905.  which  provided  that  a  motion  to 
set  aside  a  default  Judgment  should  be 
made  within  ten  days  after  notice  of  the 
entry  of  such  Judgment,  allows  a  motion  to 
vacate  a  Judgment  rendered  in  the  Jus- 
tices' court  on  September  28,  1911,  where 
the  motion  to  vacate  was  heard  on  October 
13,  1911,  and  was  supported  by  an  affidavit 
showing  that  the  counsel  for  the  defend- 
ant in  the  Justices'  court  did  not  have  no- 
tice that  Judgment  had  been  entered  against 
his  client  until  October  3,  1911. — Fast  v. 
Young,  19  Cal.  App.  577,  126  Pac.  854. 

22.  A  Judgment  entered  in  a  Justices' 
court  after  demurrer,  and  upon  failure  of 
defendant  to  answer,  is  a  default  Judg- 
ment, and  may  be  set  aside,  under  the  pro- 
visions of  section  859,  ante,  allowing  ten 
days  after  notice  of  entry  of  such  Judgment 
to  move  to  set  aside  the  Judgment. — Fast 
V.  Young,  19  Cal.  App.  577,  126  Pac.  854. 
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23.  DtsmiMial  of  action— Aa  to  ir«B«rallT* 

— The  rigrht  of  the  superior  court  to  dismiss 
a  Justices'  court  appeal  for  the  failure  to 
prosecute  it  with  reasonable  dilig^ence  does 
not  depend  upon  either  subdivision  1  of  sec- 
tion 890,  ante,  or  upon  section  583,  ante, 
but  is  a  matter  within  its  inherent  power 
limited  only  by  a  sound  discretion. — Pistol- 
es! V.  Superior  Court,  26  Cal.  App.  408,  147 
Pac.  104. 

24.  Subdivision  1  of  section  890,  post, 
which  provides  when. a  Justices'  court  in  its 
discretion  may  dismiss  an  action  pending 
before  It  for  failure  to  prosecute  the  same 
to  Judgment,  applies  to  an  action  pending  in 
the  Justices'  court,  and  not  to  an  appeal 
pending  in  the  superior  court  in  such  ac- 
tion.— Plstolesi  V.  Superior  Court,  28  Cal. 
App.   403.   147   Pac.  104. 

25.  Section  583,  ante,  which  provides  "an 
action  heretofore  or  hereafter  commenced 
shall  be  dismissed  by  the  court  In  which  the 
same  shall  have  been  commenced,  or  to 
which  It  may  be  transferred  on  motion  of 
the  defendant,  after  due  notice  to  the  plain- 
tiff, or  by  the  court  of  its  own  motion,  un- 
less such  action  is  brought  to  trial  within 
five  years  after  the  defendant  has  filed  his 
answer,"  is  Inapplicable  to  a  Justices'  court 
appeal,  as  such  action  is  not  commenced  in 
the  superior  court,  nor  can  it  be  regarded 
as  having  been  "transferred"  thereto  on 
"motion  of  the  defendant." — Plstolesi  t. 
Superior  Court,  26  Cal.  App.  403,  147  Pac. 
104. 

26.  Where  a  defendant  who  has  appealed 
to  the  superior  court  subsequently  moves 
that  court  to  dismiss  the  action  on  account 
of  the  failure  of  the  plaintiff  to  prosecute 
it  or  bring  It  to  trial  for  more  than  five 
years,  the  superior  court  may  resort  to  its 
Inherent  power  to  pass  on  the  motion  and 
grant  or  deny  it.  It  has  no  need  of  statu- 
tory authority  In  this  respect. — Plstolesi  v. 
Superior  Court,  26  Cal.  App.  408,  147  Pac. 
104. 

27.  Whether  or  not  an  action  pending 
on  appeal  to  the  superior  court  shall  be 
dismissed  for  lack  of  diligence  in  its  prose- 
cution does  not  depend  upon  what  the  law 
is  as  to  actions  pending  in  the  Justices' 
court. — Plstolesi  v.  Superior  Court,  26  Cal. 
App.  403,  147  Pac.  104. 

28.  Jadennent  of  anperior  court  ftnal* 
when. — A  Judgment  of  the  superior  court 
on  appeal,  in  an  action  originally  brought 
In  the  Justices'  court  to  recover  the  sum  of 
one  hundred  dollars,  alleged  to  have  been 
paid  as  part  of  the  purchase-price  of  cer- 
tain lots  of  land,  which  defendant  agreed 
to  transfer  to  plaintiff,  the  contract  being 
evidenced  by  a  writing  in  the  form  of  a 
receipt,  which  provided  the  balance  of  the 
purchase-price  should  be  paid  upon  a  show- 
ing within  fifteen  days  from  date  that  the 
title  of  the  property  was  free  from  all  en- 
cumbrances, upon  the  execution  of  a  good 
deed,  and  providing  further  that  the  deposit 
should  be  returned  to  the  purchaser  If  the 


certificate  of  title  showed  the  property  not 
to  be  free  from  encumbrances,  is  final,  and 
no  appeal  lies  from  the  Judgment  of  the 
superior  courts — Hillger  v.  Yenrick,  25  Cal. 
App.  604,  144  Pac.  980. 

29.  Such  an  action  is  one  at  law  for  the 
recovery  of  money  only,  and  a  verified  an- 
swer and  counter-claim,  upon  which  de- 
fendant took  issue  on  the  facts  alleged  in 
plaintiff's  complaint  and  sought  to  recover 
the  balance  of  seven  hundred  dollars,  which 
plaintiff  had  agreed  to  pay  upon  the  condi- 
tions of  the  contract  in  his  favor  being  per- 
formed, and  on  which  defendant  moved  to 
have  the  case  certified  to  the  superior  court, 
upon  the  ground  that  It  raised  a  question 
as  to  the  title  or  right  to  the  possession 
of  real  property,  does  not  raise  such  ques- 
tion, and  the  fact  that  the  defendant  sought 
by  counter-claim  to  recover  more  than  the 
amount  fixed  as  the  limit  of  the  Jurisdiction 
of  the  Justices'  court  could  not  oust  that 
court  of  Jurisdiction.  While  the  alleged 
counter-claim  might  have  been  stricken 
from  the  files,  no  error  was  committed  by 
the  Justice  in  proceeding  to  trial  without 
taking  such  action. — Hillger  v.  Tenrick,  2a 
Cal.  App.  604,  144  Pac.  980. 

80.  A  Judgment  rendered  by  the  sni- 
per ior  court  upon  an  appeal  from  the  Jus- 
tices' court  will  not  be  annulled  and  set 
aside  for  want  of  Jurisdiction  on  the  ground 
that  there  was  no  trial  of  the  issues  in 
the  latter  court,  where  it  is  shown  that  the 
plaintiff  failed  to  appear  at  the  time  fixed 
for  trial  in  the  Justices'  court  and  after 
waiting  for  one  hour  the  defendant  pro- 
ceeded with  the  trial  on  the  issue  involved 
as  to  whether  or  not  he 'was  Indebted  to 
the  plaintiff  as  alleged  in  the  complaint,  and 
thereafter  upon  the  evidence  introduced 
the  court  gave  Judgment  for  the  defendant. 
— Winnett  v.  Superior  Court,  26  Cal.  App. 
332,  146  Pac.  1050. 

31.  Special  objectton  to  Jortedlctlon-— 
Right  to  appeal  oa  laiv  aad  faotn. — Where 
defendant  has  objected  to  Jurisdiction  of 
Justices'  court  by  motion  to  dismiss  ac- 
tion, and  specially  demurred  on  ground 
that  action  was  not  brought  in  proper 
county,  and  afterwards,  without  waiving 
such  objection,  has  answered  to  merits,  he 
is  entitled  to  appeal  on  questions  of  both 
law  and  fact,  and  is  not  required  to  appeal 
merely  on  question  of  law,  and  hence  fact 
that  no  statement  is  brought  up  will  not 
prevent  consideration  of  appeal. — Holbrook 
V.  Superior  Court,  106  Cal.  589,  593,  39  Pac. 
936. 

See,  also,  par.  9,  this  note;  and.  post, 
§  976,  note  par.   11. 

32.  Vndertaklag  on  appeal— As  to  necea- 
■Ity  of. — An  undertaking  on  appeal  from  a 
Justices'  court  is  a  Jurisdictional  prerequi- 
site to  a  justices'  court  appeal. — Cohen  v. 
Connick,  26  Cal.  App.  491.  147  Pac.  479. 

33.  There  is  a  vital  difference  between 
the  case  where  a  bond,  merely  defective  in 
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matter  in  form,  has  been  filed  and  the  in- 
stance where  there  Is  no  undertaking:  at 
all,  or  where  it  is  so  defective  as  to  be  en- 
tirely invalid.  In  the  first  mentioned  case 
another  bond  may  be  filed  in  the  appellate 
court. — Cohen  v.  Connick,  26  Cal.'App.  491. 
147. Pac  479. 

34.  An  undertaking  on  appeal  from  the 
justices'  court,  prepared  on  a  regularly 
printed  form  desigrned  for  use  as  an  under- 
taking: for  costs  and  also  to  stay  execution, 
which  contains  no  promise  in  that  part 
thereof  for  costs  on  the  part  of  the  sure- 
ties to  pay  the  costs  of  the  appeal,  and 
which  is  not  filled  o.ut  in  that  part  for  stay- 
Ins  execution,  is  nevertheless  sufficient  to 
bind  the  sureties  and  give  the  superior 
court  Jurisdiction  of  the  appeal,  when  con- 
sideration is  given  to  the  latter  portion  of 
the  printed  form  providing  "that  appellant 
will  pay  ^ny  Judgment  and  costs  that  may 
be  recovered  against  him  in  the  said  ac- 
tion in  the  said  superior  court,  not  exceed- 
ing one  hundred  dollars,  as  fixed  by  the 
Justice  of  said  court." — Cohen  v.  Connick, 
26  Cal.   App.   491,   147   Pac.    479. 


costs*"  referred  to  tn 
an  undertaking  on  an  appeal  from  a  Jus- 
tices' court,  embrace  all  costs  that  might  be 


incurred  by  reason  of  the  appeal. — Cohen  v. 
Connick,  26  Cal.  App.  491,  147  Pac.  479. 

S6.     Same — Jasttflcation  of  nuretles. — The 

affidavit  required  by  section  1057,  post,  of 
sureties  on  undertakings  that  they  are 
householders  or  freeholders,  constitutes  no 
part  of  the  contract  of  the  sureties,  and  an 
undertaking  on  appeal  from  a  Justices' 
court  accompanied  by  an  atildavit  which 
omits  such  recital,  is  sufficient  to  confer 
Jurisdiction  of  the  appeal  upon  the  superior 
court,  where  the  undertaking  Is  sufficient 
in  all  other  respects  as  required  by  the 
provisions  of  section  978,  post,  of  such 
code. — Rauer's  Law  &  Collection  Co.  v.  Su- 
perior Court,  169  Cal.  296.  146  Pac.  866. 

37.  Same— Time  of  filing. — Where  It  ap- 
peared that  a  Judgment  was  rendered  on 
the  seventh  day  of  March  in  the  Justices' 
court,  and  on  the  fourteenth  day  of  March 
an  undertaking  was  filed  in  the  Justices' 
court  staying  execution,  and  also  an  under- 
taking on  appeal,  and  that  on  the  third  day 
of  April  following  a  notice  of  appeal  was 
filed  and  the  amount  required  by  law  was 
paid  for  filing  the  papers  on  appeal,  it  was 
held  that  an  order  dismissing  the  appeal 
was  proper. — Goodman  v.  Superior  Court, 
19  Cal.  App.  467.  126  Pac.   185. 


§976.    APPEAL  ON  QUESTIONS  OP  PACT,  OR  LAW  AND  PACT.    When 

a  party  appeals  to  the  superior  court  on  questions  of  fact,  or  on  questions  of 

both  law  and  fact,  no  statement  need  be  made,  but  the  action  must  be  tried 

anew  in  the  superior  court. 

History:  Original  section  enacted  March  11,  1872,  re-enactment  of 
§626  Practice  Act  as  amended  1853  (Stats.  1853,  p.  280)  and  185  4 
(Stats.  1854,  pp.  70,  73,  84);  repeal  approved  March  26,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  14;  enactment  of  present  section  ap- 
proved March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  16;  repeal 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  175,  held  unconstitutional,  see  history,  §  5  ante. 


APPEAL  ON  QUESTIONS  OP  FACT— OR 
LAW  AND  FACT. 

1.  Amendment  of  answer  on  —  Setting  up 

eounter-claim. 

2.  Same — Same — ^Less   than   three   hundred 

del  lars — Jurisdiction. 

3.  Same — Same — Same — Payment  of  costs. 

4.  La^ — Appeal  on  question  of. 

5.  Same — Motion  to  dismiss  cause  for  fail- 

ure to  prove  cause  of  action. 

6,  7.  Law  and  fact — Effect  of  appeal  on  ques- 
tions of. 

8.  Same — ^DismissaL 

9.  Same — ^Procedure. 

10.  Notice  of  appeal — Is  not  conclusive  of 

nature. 

11.  Special  appearance  in  superior  court. 
12-  Trial  do  novo — In  f^eneral. 

13.  Same — On  appeal  from  judgment  of  jus- 
tices'  court  on  questions  of  both  law 
and  fact. 


14.  Same — Remanding  cause  to  justices' 
court  for  trial  de  novo,  is  in  excess 
of  jurisdiction. 

1.  Amendmeiftt  of  mnwwer  on-»Settlnir  up 
connter-clalm. — ^Upon  appeal  from  the  jus- 
tices' court,  the  parties  may  amend  their 
pleadings,  and  the  defendant  may  set  up  a 
defense  which  was  not  presented  at  all  in 
the  Justices'  court. — Stephan  v.  Superior 
Court.  183  Cal.  673,  192  Pac.  1083,  following: 
Ketchum  v.  Superior  Court,  65  Cal.  494.  4 
Pac.  492;  Baker  v.  Southern  Cal.  Ry.  Co., 
114  Cal.  501.  46  Pac.  604. 

2.  Same — Same— -LeaJi  than  three  hundred 
dollars  —  Jurindlctlon. — In  those  cases  in 
which  the  counter-claim  la  less  than  three 
hundred  dollars,  and  within  the  Jurisdic- 
tion of  the  Justices'  court  appealed  from, 
the  superior  court  has  jurisdiction  to  try 
and  determine  the  issues  raised  by  such 
counter-claim,  for  the  reason  that  the  ju- 
risdiction of  the  superior  court  to  try  the 
issues  presented  by  the  pleadings  of  the 
defendant  In  such  a  case  must  depend  upon 
the   state   of  the  pleading-s  at   the   time   of 
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the  trial.  At  that  time  the  counter-claim 
presented  by  the  defendant  was  one  within 
the  Jurisdiction  of  the  Justices'  court,  and 
one  which  the  superior  court  had  therefore 
the  right  to  hear  on  appeal  In  a  Justices* 
court  action. — Stephan  v.  Superior  Court, 
183  Cal.  678.  192  Pac.  108S. 

3.  Sane  ^-  Sane  <—  Same  <—  PayneMt  of 
costs* — It  Is  to  be  noted,  however,  that  In* 
case  of  such  an  amendment  beingr  ask^d 
for,  it  is  within  the  discretion  of  the  su- 
perior court  to  exact  the  payment  of  costs 
from  the  party  seekingr  to  amend,  so  as  to 
afford  the  other  party  relief  from  costs 
which  he  migrht  not  have  Incurred,  had  a 
proper  pleading  been  presented  in  the  first 
instance.  The  matter  of  permitting  amend- 
ments and  the  matter  of  costs  are  of  course 
almost  entirely  within  the  discretion  of  the 
trial  court. — Stephan  v.  Superior  Court,  183 
Cal.  678,  192  Pac.  1083. 

4.  liaw-— Appeal  on  qvestton  of.— On  ap- 
peal to  superior  court  on  questions  of  law 
alone,  proper  procedure  on  reversal  is  to  re- 
mand cause  for  trial  in  Justices'  court.—* 
Smith  V.  Superior  Court,  2  Cal.  App.  529,  84 
Pac.  64. 

5.  Same -— Motion  to  dlnmlso  envse  for 
fnilnre  to  prove  ennse  of  action  being  in 
effect  motion  for  nonsuit,  question  pre- 
sented was  question  of  law,  and  hence  ap- 
peal from  order  granting  such  motion  was 
appeal  from  questions  of  law. — Smith  v.  Su- 
perior Court,  2  Cal.  App.  629,  84  Pac.  64. 

lamwr  and  fact— -Effect  of  appeal  on 
tlons  of. — Appeal  on  questions  of  both 
law  and  fact  absolutely  vacates  Judgment 
in  Justices'  court,  arid  Judgment  of  superior 
court  is  executed  Just  as  though  case  had 
been  originally  brought  therein,  and  not  re- 
mitted to  Justices'  court  for  any  purpose. — 
Bullard  v.  McArdle,  98  Cal.  366,  86  Am.  St. 
Rep.  176,  33  Pac.  193. 

7.  An  appeal  to  the  superior  court  on 
questions  of  law  and  fact  operates  to  va- 
cate and  set  aside  the  Judgment  rendered 
in  the  Justices'  court. — Judd  v.  Superior 
Court,  29  Cal.  App.   671,  167  Pac.  666. 


8.  Same— Dlsmlasml. — Superior  court  has 
Jurisdiction  to  dismiss  action  on  motion  on 
appeal  taken  on  questions  of  both  law  and 
fact. — Holbrook  v.  Superior  Court,  106  Ca!. 
689,  693,  89  Pac.  986. 

9.  Same— Procedvre^ — On  appeal  ttaken 
on  both  questions  of  law  and  fact,  where 
there  has  been  no  trial  on  Issues  of  fact  in 
Justices'  court,  superior  court  must  enter- 
tain and  decide  appeal  as  upon  questions 
of  law  alone,  and  hence  affirmance  of  Judg- 
ment of  Justice  In  overruling  demurrer  to 
complaint  was  proper  method  of  procedure. 
— Fabrettl  v.  Superior  Court,  77  Cal.  305, 
307.  19  Pac.  481. 

10.  Notice  of  mppeni-— la  not  condnslve  of 
nature  or  character  of  appeal. — Smith  v.  Su- 
perior Court,  2  Cal.  App.  629.  84  Pac.  54. 

11.  Special  appearance  In  avperior  conrt. 

— Where  defendant  who  had  not  been  served 
with  process  appeared  specially  In  superior 
court  to  move  dismissal  of  appeal,  superior 
court  could  not  entertain  appeal  on  matters 
of  law  and  fact,  since  on  such  appeal  there 
must  be  trial  de  novo,  and  jurisdiction  of 
defendant  had  never  been  obtained. — South- 
ern Pacific  R.  Co.  V.  Superior  Court,  69  CaL 
471,  474. 

Aji  to  spcdal  appearance,  see,  ante,  5  976, 
note  pars.  9  and  31. 

la.  Trial  de  novo— In  generaL — On  ap- 
peal from  Justices'  court  on  questions  of 
both  law  and  fact,  superior  court  has  Juris- 
diction to  try  action  de  novo. — ^Ketchum  v. 
Superior  Court,  66  Cal.  494,  4  Pac  492. 

18.  Same  On  appeal  front  Jadgment  of 
Jaatlces'  court  on  a^eatlona  of  both  law  and 
fact,  superior  court  has  Jurisdiction  to  try 
case  de  novo,  though  there  had  been  no 
trial  in  Justices'  court. — ^Armantage  v.  Su- 
perior Court.  1  Cal.  App.  130,  81  Pac  1088. 

14.  Same— 'Remanding  canae  to  Justices' 
court  for  trial  de  novo,  la  In  exeeas  of  Juris- 
diction of  superior  court  on  appeal  taken 
on  questions  of  both  law  and  fact. — ^Acker 
V.  Superior  Court,  68  Cal.  246,  246,  9  Pac. 
109,  10  Pac.  416. 


§977.  TSANSMISSION  OF  PAPESS  TO  APPELLATE  OOUBT.  Upon 
receiving  the  notice  of  appeal,  and  on  payment  of  the  fees  of  the  justice  or 
judge,  payable  on  appeal  and  not  included  ia  the  judgment,  and  filing  and 
undertaking  as  required  in  the  next  section,  and  after  settlement  or  adoption  of 
statement,  if  any,  the  justice  or  judge  must,  v/ithin  five  days,  transmit  to  the 
clerk  of  the  superior  court,  if  the  appeal  be  on  questions  of  law  alone,  a  certified 
copy  of  his  docket,  the  statement  as  admitted  or  as  settled,  the  notice  of  appeal, 
and  the  undertaking  filed;  or,  if  the  appeal  be  on  questions  of  fact,  or  both  law 
and  fact,  a  certified  copy  of  his  docket,  the  pleadings,  all  notices,  motions,  and 
all  other  papers  filed  in  the  cause,  the  notice  of  appeal,  and  the  undertaking 
filed;  and  the  justice  or  judge  may  be  compelled  by  the  superior  court,  by  an 
order  entered  upon  motion,  to  transmit  such  papers,  and  may  be  fined  for 
neglect  or  refusal  to  transmit  the  same.    A  certified  copy  of  such  order  may  be 
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served  on  the  justice  or  judge  by  the  party  or  his  attorney.    In  the  superior 

court,  either  party  may  have  the  benefit  of  all  legal  objections  made  in  the 

jnatices'  or  police  court. 

History:  Original  section  enacted  March  11,  1872,  re-enactment  of 
9  627  Practice  Act  as  amended  18&8  (Stats.  1853,  p.  280),  1854  (Stats. 
1854,  pp.  70,  73,  84),  and  1855  (Stats.  1855,  p.  198);  repeal  approved 
March  26,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt.),  p.  14;  enactment  of 
present  section  approved  March  26,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  1^;  amendment  approved  March  27,  1897,  Stats,  and  Amdts. 
1897,  p.  210;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  175,  held  unconstitutional,  see  history,  f  5  ante. 


SUBMITTING  PAPERS  TO  APPELLATE 

COUET,  ETC. 

1^  2.  Payment  of  costs  of  action — One  of  con- 
ditions upon  which  appeal  is  allowed. 

3.  Same — ^Waiver. 

4.  Duty  of  justice  is  to  send  up  notice  of 

appeal. 

5.  Same — ^Dismissal  of  appeaL 

1.  Pttymeikt  of  eo«ts  of  actloii— One  of 
coBdItlom  vpon  which  appeal  Is  allowed* — 

McDermott  ▼.  DouerlaBS,  5  Cal.  89. 

2.  Construed  not  to  repeal  act  requiring 
that  all  fees  of  Justice  of  peace,  Including 
those  on  trial  and  those  on  appeal,  must 
be  paid  before  Justice  shall  be  compelled 
to  forward  any  papers  on  appeal,  and  where 
appellant  has  patd  only  his  own  fees,  he 
can  not  compel  Justice  to  forward  papers  to 
clerk  of  superior  court. — Webster  v.  Hanna, 


102  Cal.  177,  178,  179,  180,  181,  183.  36  Pac 
421,  distinsruishingr  McDermott  v.  Doug-lass, 
5  Cal.  89,  and  Bray  v.  Redman,  6  Cal.  287. 

3.  Same— l¥«lTer« — ProYislon  relatin^r  to 
payment  of  fees  refers  to  making  out  of 
papers.  Payment  or  tender  of  fees  does  not 
strictly  constitute  condition  of  appeal,  but 
condition  precedent  of  sending  up  papers, 
and  this  condition  may  be  waived  by  Jus- 
tice, or  fees  paid  at  any  time,  so  as  to 
bring  case  up  before  county  court  within 
period  limited  by  rules  of  that  court. — ^Peo- 
ple ex  rel.  Hamilton  v.  Harris,  9  Cal.  571, 
572,  578. 

4.  IHtty  of  Jaetf ee  ie  to  oenA  vp  notico  of 
appeal  received  by  hln^. — Sherman  v.  RoN 
bergr,  9  Cal.  17,  18. 

5.  Samo— Diamkwal  of  appeal  by  county 
court  instead  of  ordering  Justice  to  send  up 
notice  of  appeal  was  error. — Sherman  v. 
Rolbersr,  9  Cal.  17,  18. 


§978.  UNDEBTAKma  ON  APPEAL.  An  appe^  from  a  justices' or  police 
court  is  not  effectual  for  any  purpose,  unless  an  undertaking  be  filed  with  two 
or  more  sureties  in  the  sum  of  one  hundred  dollars  for  the  payment  of  the 
costs  on  the  appeal ;  or,  if  a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to 
twice  the  amount  of  the  judgment,  including  costs,  when  the  judgment  is  for 
the  payment  of  money;  or  twice  the  value  of  the  property,  including  costs, 
when  the  judgment  is  for  the  recovery  of  specific  personal  property,  and  must 
be  conditioned,  when  the  action  is  for  the  recovery  of  money,  that  the  appellant 
will  pay  the  amount  of  the  judgment  appealed  from,  and  all  costs,  if  the  appeal 
be  withdrawn  or  dismissed,  or  the  amount  of  any  judgment  and  all  costs  that 
may  be  recovered  against  him  in  the  action  in  the  superior  court.  When  the 
action  is  for  the  recovery  of  or  to  enforce  or  foreclose  a  lien  on  specific  pergonal 
property,  the  undertaking  must  be  conditioned  that  the  appellant  will  pay  the 
judgment  and  costs  apipealed  ftom,  and  obey  the  order  of  the  court  made 
therein,  if  the  appeal  be  withdrawn  or  dismissed,  or  any  judgment  and  costs 
that  may  be  recovered  against  him  in  said  action  in  the  superior  court,  and  will 
obey  any  order  made  by  the  court  therein.  When  the  judgment  appealed  from 
directs  the  delivery  of  possession  of  real  property,  the  execution  of  the  same 
can  not  be  stayed  unless  a  written  undertaking  be  executed  on  the  part  of  the 
appellant,  with  two  or  more  sureties,  to  the  effect  that  during  the  possession  of 
such  property  by  the  appellant,  he  will  not  commit,  or  suffer  to  be  committed, 
any  waste  thereon,  and  that  if  the  appeal  be  dismissed  or  withdrawn,  or  the 
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judgment  aflSrmed,  or  judgment  be  recovered  as  against  him  in  the  action  in 
the  superior  court,  he  will  pay  the  value  of  the  use  and  occupation  of  the  prop- 
erty from  the  time  of  the  appeal  until  the  delivery  of  possession  thereof;  or 
that  he  will  pay  any  judgment  and  costs  that  may  be  recovered  against  him  in 
said  action  in  the  superior  court,  not  exceeding  a  sum  to  be  fixed  by  the  justice 
of  the  court  from  which  the  appeal  is  taken,  and  which  sum  must  be  specified  in 
the  undertaking.  A  deposit  of  the  amount  of  the  judgment,  including  all 
costs  appealed  from  or  of  the  value  of  the  property,  including  all  costs  in 
actions  for  the  recovery  of  specific  personal  property,  with  the  justice  or  judge, 
is  equivalent  to  the  filing  of  the  undertaking,  and  in  such  cases,  the  justice  or 
judge  must  transmit  the  money  to  the  clerk  of  the  superior  court,  to  be  by  him 
paid  out  on  the  order  of  the  court. 

History:  Original  section  enacted  March  11,  1872,  substantial  re- 
enactment  of  §  628  Practice  Act  as  amended  1853  (Stats.  1853,  p.  280), 
1854  (Stats.  1854,  pp.  70,  73,  84),  1855  (Stats.  1855,  p.  198),  and  1860 
(Stats.  1860,  p.  305);  repeal  approved  March  26,  1880.  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  14;  enactment  of  present  section  approved  March 
26,  1880  (C.  C.  P.  pt.),  p.  16;  amendment  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  175,  held  unconstitutional, 
see  history,  Kerr's  Cyc.  C.  C.  §  4;  amendment  approved  April  22,  1909, 
Stats,  and  Amdts.  1909,  p.  1064. 

Editorial  Note:  The  word  "undertaken"  in  the  original  bill  was 
obviously  meant  for  "undertaking."  A  portion  only  of  the  original 
section  was  amended  and  re-enacted  in  this  section;  the  remainder  of 
the  section  was  stricken  out  and  re-enacted  as  §  978a,  which  see. 

UNDERTAKING  ON  APPEAL. 

1-  4.  As    to    construction    of    section  —  In 
general. 

5.  Same — Failure  of  sureties  to  justify — 

Effect  of. 

6.  Same — Filing   of   undertaking — Effect 

of. 

7.  Same— ''Or"  to  be  read  '*and." 
8- 12.  Bond  on  appeal — Sufficiency  of. 

13- 15.  Siame — Jurisdictional   prerequisites. 

16.  Same — Same  —  Failure  to  file  written 
waiver  —  Superior  court  without 
jurisdiction. 

17, 18.  Same — Justification  of  sureties. 

19.  Same — Same — Waiver  of  justification. 

20,  21.  Same — Waiver  of  by  respondent. 

22.  Same — Same — ^By  notice  of  motion  to 

set  for  hearing. 

23.  Same — When  filing  of  to  be  made. 

24,  25.  Deposit  of  money  to  pay  costs  on  ap- 
peal. 

26.  Same — Amount  of  deposit. 

27.  Extension  of  time. 
28-  31.  Filing  of  undertaking— Time  of. 

32.  Justification  —  Failure   of   sureties  to 

justify— Effect  of. 

33.  Same  —  Failure  of  respondent  to  ap- 

pear. 

34.  Jurisdictional   prerequisite — Giving  of 

notice  of  appeal  is. 

35.  Same — Undertaking  on  appeal. 
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36.  New  surety — Signing  of  undertaking 
on  appeal  by,  in  place  of  one  who 
refused  to  justify. 

37,38.  New  undertaking  in  place  of  under- 
taking for  costs  —  Insufficient  in 
form. 

39, 40.  Same— Must  be  on  notice  of  justifica- 
tion. 

41.  Order  requiring  sureties  to  justify  be- 
fore superior  judge. 

42.  Bejection  must  be  prompt. 

43.  Service  of  exception  essentiaL 

44.  Stay-bond— Liability  of  sureties  on. 

45.  Waiver  of  justification  of  sureties. 

See,  also,  ante,  §5  936,  968,  and  974  and 
notes. 

1.  Ar  to  constractlon  of  •e«tioB-^In  sen- 
eral. — It  is  difficult  to  read  this  section 
without  being  forced  to  the  conclusion  that 
within  Its  provisions  complete  statutory 
warrant  is  to  be  found  for  the  allowance  of 
costs  in  the  superior  court  on  an  appeal 
from  the  justices*  court. — Healey  v.  Su- 
perior Court,  167  Cal.  22,  138  Pac.  687. 

2.  This  section  seems  to  exact  the  speci- 
fication "If  the  appeal  be  withdrawn  or  dis- 
missed" only  when  the  undertaking  U  for  a 
stay  of  execution. — Cohen  v.  Connick,  26 
Cal.  App.  491,  147  Pac.  479. 

8.     "Any  costs,"  referred  to  in  an  under- 
taking on  an  appeal  from  a  Justices'  court, 
embraces  all  costs  that  might  be  incurred 
by   reason    of    the    appeal. — Cohen    v.    Coo- 
nick.  26  Cal.  App.  491,  147  Pac.  479. 
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4.  The  provision  that  unless  an  under- 
taking is  flled  for  the  payment  of  costs  on 
appeal  the  appeal  shall  be  ineffectual  for 
any  purpose,  is  mandatory  and  the  require- 
ment peremptory. — ^Johnson  v.  Superior 
Oourt,  28  Cal.   App.  618,  153  Pac.   404. 


Savifr— Failure  of  stireties  to  Jvstlfy— 

of. — Provision  that  unless  sureties 
Justify  within  five  days  after  exception 
lias  been  taken  to  their  sufficiency,  appeal 
must  be  regarded  as  if  no  undertaking:  had 
"been  griven,  is  to  be  construed  not  to  have 
effect  ipso  facto  to  vacate  appeal  already 
completed,  but  as  grivingr  respondent  rigrht 
to  move  for  its  dismissal  on  e:round  that 
since  it  was  taken  it  had  become  ineffectual. 
— Moffat  V.  Greenwalt,  90  Cal.  368,  372,  27 
Pac.  296, 

e.      Same— Flllnur    of    ondertakins-— Effect 

of. — Provision  that  appeal  is  not  effectual 
fur  any  purpose,  unless  undertaking  is  flled. 
implies  that  when  undertaking  is  filed  ap- 
peal is  effectual. — Moffat  v.  Greenwalt.  90 
Cal.  368.  372.  27  Pac.  296. 

7.  Same — ^Or*'  to  be  read  ''and.''— "Or"  in 
provision  that  appeal  is  not  effectual  for 
any  purpose  unless  undertaking  is  filed  for 
payment  of  costs  on  appeal,  or  if  stay  of 
proceedings  be  claimed,  in  sum  equal  to 
twice  amount  of  Judgment,  is  to  be  read 
"and."  Where  stay  of  proceedings  was  re- 
quired, former  undertaking  Is  essential  as 
-well  as  latter. — McConky  v.  Superior  Court, 
S6  Cal.  88. 

8.  Boad  oa  appeal  —  SvlHciency  of. — An 
undertaking  on  appeal  from  the  Justices' 
court,  prepared  on  a  regularly  printed  form 
designed  for  use  as  an  undertaking  for 
costs  and  also  to  stay  execution,  which  con- 
tains no  promise  in  that  part  thereof  for 
costs  on  the  part  of  the  sureties  to  pay  the 
costs  of  the  appeal,  and  which  is  not  filled 
out  in  that  part  for  staying  execution,  is 
nevertheless  sufficient  to  bind  the  sureties 
and  give  the  superior  court  Jurisdiction  of 
tbe  appeal,  when  consideration  is  given  to 
the  latter  portion  of  the  printed  form  pro- 
viding "that  appellant  will  pay  any  Judg- 
ment and  costs  that  may  be  recovered 
against  him  in  the  said  action  In  the  said 
superior  court,  not  exceeding  one  hundred 
dollars,  as  fixed  by  the  Justice  of  said 
court." — Cohen  v.  Connick.  26  Cal.  App.  491, 
147   Pac.  479. 

9.  An  undertaking  on  appeal  is  not  in- 
-validated  by  the  Inadvertent  omission  of 
tbe  word  "house"  from  the  phrase  "is  a 
householder." — Martha  Washington  Coun- 
cil No.  2,  Daughters  of  Liberty  v.  Superior 
Court,  29  Cal.  App.  45.  154  Pac.  298. 

10.  An  Incorrect  recital  in  the  undertak- 
iDS*  accompanying  the  notice  of  appeal  does 
not  invalidate  the  undertaking  nor  affect 
the  Jurisdiction  of  the  appeal. — Judd  v.  Su- 
perior Court.  29  Cal.  App.  671,  157  Pac.  566. 

11.  Under  above  section,  an  undertaking 
on  appeal  from  the  Justices'  court  from  a 
Judgment  for  the  payment  of  money  in  a 
sum  equal  to  twice  the  amount  of  the  Judg- 


ment and  costs,  and  conditioned  that  if  pro- 
ceedings be  stayed  the  appellant  will  pay 
the  amount  of  the  Judgment  appealed  from, 
and  all  costs  if  the  appeal  be  withdrawn  or 
dismissed,  or  the  amount  of  any  Judgment 
and  all  costs  that  may  be  recovered  against 
him  in  the  action  in  the  superior  court,  is 
sufUcient  as  a  bond  for  the  payment  of  costs 
on  the  appeal,  regardless  of  its  sufUciency 
to  stay  proceedings. — Rich  v.  Superior 
Court,  31  Cal.  App.  689,  161  Pac.  291. 

12.  The  recitals  in  an  undertaking  on  ap- 
peal must  identify  the  appeal  which  it  is 
intended  to  support,  and  if  they  fail  to  do 
so,  the  error  is  incurable. — Brownell  v.  Su- 
perior Court,  32  Cal.  App.  227,  162  Pac.  419. 

13.  Same     Jnrladietional    prereqniiltes. — 

An  undertaking  on  appeal  from  a  Justices' 
court  is  a  Jurisdictional  prerequisite  to  a 
Justices'  court  appeal. — Cohen  v.  Connick,  26 
Cal.  App.  491,  147  Pac.  479. 

14.  There  is  a  vital  difference  between 
the  case  where  a  bond,  merely  defective  in 
matter  of  form,  has  been  flled  and  the  in- 
stance where  there  is  no  undertaking  at  all, 
or  where  it  is  so  defective  as  to  be  entirely 
invalid.  In  the  first  mentioned  case  another 
bond  may  be  flled  in  the  appellate  court. — 
Cohen  v.  Connick,  26  Cal.  App.  491,  147  Pac. 
479. 

15.  The  superior  court  has  the  right  and 
the  power  to  pass  upon  and  decide  a  motion 
to  dismiss  an  appeal  taken  thereto,  and 
where  the  motion  is  based  upon  the  ground 
that  the  undertaking  required  by  above 
section  for  the  indemniflcation  of  the  costs 
accruing  by  reason  of  t^e  appeal  has  not 
been  flled,  it  is  not  only  within  the  power, 
but  it  is  the  duty  of  the  court  to  dismiss 
the  attempted  appeal.  —  Rich  v.  Superior 
Court,  31  Cal.  App.  689,  161  Pac.  291. 


16.  Same— Same— 'Failure  to   Me   irrrltten 
vralveiw-Svperlor  covrt  wltbont  Juriadtctioii. 

— In  case  the  written  waiver  is  not  flled  as 
required  in  above  paragraph,  the  superior 
court  has  no  Jurisdiction  of  the  appeal  and 
any  action  which  the  parties  may  thereafter 
take  which  may  be  treated  as  a  waiver  of 
these  mandatory  provisions  of  the  statute 
can  not  confer  upon  the  court  Jurisdiction 
to  hear  the  appeal.  —  Mathis  v.  Superior 
Court.  —  Cal.  App.  — ,  19&  Pac.  711,  apply- 
ing doctrine  in  Perkins  v.  Cooper,  87  Cal.  241, 
25  Pac.  411;  Nlles  v.  Gonzalez,  152  Cal.  90. 
92  Pac.  74;  Crowley  Launch  &  Tug  Boat  Co. 
V.  Superior  Court,  10  Cal.  App.  342,  101  Pac. 
935. 

17.  Same— JoMtifieatlon    of    ■nreties. — No 

Jurisdiction  is  acquired  of  a  Justices'  court 
appeal  where  the  sureties  on  the  undertak- 
ing, or  other  sureties,  fail  to  Justify  after 
notice  and  within  the  time  specified  in  the 
statute,  and  the  finding  of  a  new  under- 
taking within  such  time  under  the  erro- 
neous impression  that  the  first  undertaking 
was  void  because  of  the  failure  to  declare 
in  the  affidavit  accompanying  it  that  the 
sureties  were  freeholders  or  householders 
does  not  render  the  appeal  effectual. — Mar' 
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tha  Washington  Council  No.  2,  Dauffhters 
of  Liberty  v.  Superior  Court,  29  Cal.  App. 
45,   154  Pac.  298. 

18.  Where  the  sureties  on  the  undertak- 
ingr  on  such  appeal  are  required  to  Justify, 
the  substitution  for  a  surety,  who  falls  to 
appear,  of  a  new  surety  who  slerns  the  same 
bond  and  Justifles,  is  an  unobjectionable 
procedure,  where  the  names  of  the  original 
sureties  were  not  inserted  in  the  body  of  the 
instrument. — Judd  v.  Superior  Court,  29  Cal. 
App.  671,  167  Pac.  666. 

10.     Same — Same— Waiver  of  Jvstlllcation. 

— The  failure  of  the  party  excepting  to  the 
sufficiency  of  the  sureties  to  appear  at  the 
time  and  place  mentioned  in  the  notice  of 
Justiflcation  Is  a  waiver  of  such  Justiflca- 
tlon,  and  the  affidavit  of  the  sureties  before 
the  Justice,  as  shown  on  the  undertaking 
itself  establishes  a  prima  facie  Justification. 
— Fletcher  Collection  Agency  v.  Superior 
Court,  81  Cal.  App.  198,  159  Pac.  1049. 

ao.     Samc-^lValTer  of  br  reapondent. — On 

an  appeal  from  the  Judgrment  of  a  Jus- 
tices* court,  the  undertaking  for  the  pay- 
ment of  costs  on  appeal  required  by  the 
above  section.  Is  not  based  upon  any 
grounds  of  public  policy,  but  Is  clearly  for 
the  sole  benefit  of  the  respondent  In  the  ac- 
tion and  under  the  provisions  of  seotlon 
3513  of  the  Civil  Code,  the  respondent  may 
waive  the  giving  of  such  undertaking. — 
Robert  v.  Superior  Court,  88  Cal.  App.  199, 
75  Pac.  800,  approving  the  doctrine  in  San- 
tom  V.  Ballard.  188  Mass.  464;  Brown  ▼. 
Chicago  M.  &  St.  P.  R.  Co.,  10  S.  D.  688,  66 
Am.  St.  Rep.  730,  76  N.  W.  198,  and  dlstin- 
gulshing  as  not  applicable  because  not  in- 
volving the  question  of  waiver,  Thomas  v, 
Hawkins.  12  Cal.  App,  827,  107  Pac.  678: 
Stlmpson  V.  Superior  Court,  12  Cal.  App.  686, 
107  Pac.  1018. 

As  to  waiver  of  undertaking  by  respond- 
ent, see  Civil  Code  9  8618,  note  par.  5,  also 
Civil  Code  9  8617,  note  par.  1. 

'  21.  On  an  appeal  from  a  Justices*  court 
the  respondent  may  waive  filing  of  under- 
taking, for  payment  of  costs  by  appellant, 
under  provisions  of  the  above  section. — • 
Mathls  V.  Superior  Court,  —  Cal.  App.  — , 
195  Pac.  711. 

23.  Same— Same— By  notlee  of  motion  to 
set  for  hearing. — While  it  Is  true  that  a  re- 
spondent may  waive  his  right  to  have  the 
undertaking  filed  required  by  the  above 
section,  under  the  provisions  of  section  3513 
of  the  Civil  Code  yet  the  mere  fact  that  the 
respondent  has  served  notice  of  motion  to 
set  the  cause  for  trial  in  the  superior  court, 
even  though  It  could  be  treated  as  a  waiver 
of  failure  to  serve  notice  of  appeal,  it  can 
not  excuse  the  failure  to  file  a  valid  under- 
taking within  the  time  required. — Mathls  v. 
Superior  Court,  —  Cal.  App.  —  ,  196  Pac.  711. 

28.     Same— W^hen  filing  of  to  be  made. — To 

be  effective  such  a  waiver  must,  however,  be 
made  within  the  time  within  which  such  an 
undertaking  might  have  been  filed. — Mathls 


V.  Superior  Court,  —  Cal.  App.  — ,  196  Pac. 
711. 


24.  Deposit  of  money  to  pay  coots  on 
appeal,  as  authorized  by  section  926,  ante.  Is 
sufficient  to  give  superior  court  Jurisdiction, 
and  such  money  need  not  be  transmitted  to 
superior  court  as  provided  by  this  section. 
—Laws  V.  Troutt,  147  Cal.  172,  81  Pac.  401. 

25.  Deposit  of  money  with  Justice  of 
peace  in  lieu  of  undertaking  on  appeal  gave 
superior  court  Jurisdiction  of  cause,  and  it 
may  proceed  to  trial  of  it. — Laws  ▼.  Troutt. 
147  Cal.  172.  81  Pac.  401. 

26.  Snme^Amonnt  of  deposit  is  regulated 
by  the  provision  in  above  section:  deposit 
of  less  than  one  hundred  dollars  is  ineffec- 
tual, even  though  that  amount  be  more  than 
enough  to  cover  the  amount  of  the  Judg- 
ment and  costs. — Swem  v.  Monroe,  148  Cal. 
741,  88  Pac.  1074. 

27.  Bxtenolon  of  time. — Superior  court 
has  no  power  to  extend  time  within  which 
sureties  on  undertaking  on  appeal  from 
Justices'  court  may  Justify. — ^McCracken  v. 
Superior  Court,  86  Cal.  74,  76,  24  Pac.  845. 

28.  Filing    of    undertaking -» Time    of. — 

Construed  not  to  require  undertaking  on  ap- 
peal to  be  filed  before  or  at  time  of  service 
and  filing  of  notice  of  appeal. — Coker  v.  Su- 
perior Court,  58  Cal.  177,  178. 

29.  Filing  of  undertaking  four  days  after 
filing  of  notice  of  appeal  is  immaterial,  pro- 
vided that  such  undertaking  Is  filed  within 
thirty  days  within  which  appeal  must  be 
taken — order  of  filing  notice  and  undertak- 
ing being  immaterial.  —  Hall  v.  Superior 
Court,  68  Cal.  24,  26,  8  Pac.  609. 

80.  Undertaking  on  appeal  need  not  be 
filed  simultaneously  with  notice  of  appeal, 
provided  it  Is  done  within  thirty  days  after 
rendition  of  original  Judgment. — ^Hall  v.  Su- 
perior Court,  71  Cal.  660,  661,  12  Pac.  672. 

31.  Where  undertaking  on  appeal  was  not 
filed  within  thirty  days  after  rendition  of 
Judgment  in  Justices'  court,  appeal  was  not 
perfected,  and  fact  that  it  was  filed  there- 
afterwards  would  not  help  appeal. — ^Mc- 
Keen  v.  Naughton,  88  Cal.  462,  466,  466,  26 
Pac.  364. 

82.  Justification— Failure  of  anretiea  to 
Justify— Blfeet  of. — Failure  of  sureties  on 
undertaking  on  appeal  from  Justices'  court 
to  Justify,  renders  appeal  InefTectual. — Mc- 
Cracken  v.  Superior  Court,  86  Cal.  74,  76, 
24  Pac.  846. 

Aa  to  Justification,  see,  ante,  S  848  and 
note. 

83.  Same-— 'FaUure  of  respondent  to  np* 
pear  at  time  set  for  justiflcation  of  sureties 
to  whom  he  had  excepted,  waives  such  Jus- 
tification.— Escondido  v.  Superior  Court,  106 
Cal.  48,  48,  39  Pac.  211. 

34.  Jurisdictional  prcreqaialte  —  Olvin* 
of  notice  of  appeal  la  Jurisdictional  prerequi- 
site to  appeal. — Coker  t.  Superior  Court.  68 

Cal.   177.   178. 
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SS.  Same— Undertaklns  on  appeal  from 
Justice!'  court  Is  jurisdictional  prerequisite 
to  appeal. — ^McKeen  v.  Naugrhton,  88  Cal. 
462,  465,  466,  26  Pac.  854. 

St.  New  ■orety^— SlffnlBur  of  undertaklaiT 
•■  appeal  by,  la  plaee  of  one  wrho  ref oiied  to 
Jofltlfy,  does  not  render  undertaking  suffi- 
cient where  his  name  is  not  inserted  in  body 
of  undertakingr* — Bennett  v.  Superior  Court, 
113  Cal.  440.  442.  46  Pac.  808. 

S7.  Nevr  nndertaUns  In  place  of  under- 
taklas  for  eoatii— Insnlllclent  in  form,  may 

be  authorized   by   superior   court. — Oray   v. 
Superior  Court,  61  Cal.  837.  338. 

38.  New  undertaking  permitted  by  supe- 
rior court  on  appeal  from  Justice  of  peace  is 
not  authorized  where  original  undertaking 
is  fatally  defective  and  such  new  undertakf 
ing  will  not  give  appellate  court  Jurisdic- 
ilon. — Bennett  v.  Superior  Court,  118  Cal. 
440.  442,  45   Pac.   808. 

8A.  Same-— Moat  be  on  notice  of  Jnstifl- 
eatfon^ — ^New  undertaking  filed  without  no- 
tice to  adverse  party  after  exception  had 
been  taken  to  sureties  on  former  undertake 
ing  is  of  no  avail. — ^Wood  v.  Superior  Court, 
«7  Cal.  116,  7  Pac.  200. 

40.  New  undertaking  filed  without  notice 
of  justification  of  new  surety  in  place  of 
undertaking,  sureties  to  which  had  been  ex- 
cepted to,  does  not  perfect  appeal  or  give 
superior  court  jurisdiction. — Herting  v.  Su- 
perior Court  (Cal.  March  31,  1886),  10  Pac. 
514.  following  doctrine  in  Wood  v.  Superior 
Court.  67  Cal.  115,  7  Pac.  200. 

41.  Order  requiring  snretiea  to  Jnatlfy 
before  superior  Judge,  where  it  appeared 
that  court  commissioner  before  whom  they 
had  justified  had  not  taken  oath  of  office. 


was  within  its  jurisdiction. — Qr&y  v.  Supe- 
rior Court.  61  Cal.  337,  388. 

42.  Rejection  muat  be  prompt. — Failure 
to  reject  appeal-bond  promptly  rendered 
disapproval  of  it  thereafterwards  ineffec- 
tual.— People  ex  rel.  Hamilton  v.  Harris.  9 
Cal.  671,  572. 

43.  Service  of  exception  eaaentlal. — Filing 
exception  to  sureties  with  justice  of  peace 
after  appeal  taken  is  not  sufficient  to  re- 
quire surety  to  justify,  since  such  excep- 
tion must  be  served  on  appellant. — Reynolds 
v.  County  Court,  47  Cal.  604,  606. 

44.  Star-bond— Liability  of  suretlea  on. — 

Undertaking  on  appeal  to  superior  court  to 
stay  execution  is  Independent  contract  on 
part  of  sureties  and  on  dismissal  of  appeal 
they  become  liable-  to  pay  judgment,  and  to 
discharge  themselves  from  such  liability 
they  must  show  that  judgrtnent  has  been  sat- 
isfied, either  by  return  of  property  as  pro- 
vided or  by  payment  of  amount  of  judgment 
and  costs,  and  it  is  not  necessary  to  allege 
in  complaint  on  such  undertaking  Issuance 
and  return  of  execution  unsatisfied,  or  that 
notice  of  dismissal  of  appeal  was  given,  or 
that  demand  was  made  prior  to  commence- 
ment of  action,  or  that  delivery  of  property 
could  not  be  had,  or  that  any  order  was 
made  by  superior  court  which  appellant  in 
that  case  failed  or  refused  to  obey. — ^Pieper 
V.  Peers,  98  Cal.  42,  44,  32  Pac.  700.  Revers- 
ing: Pieper  v.  Peers,  8  Cal.  Unrep,  646, 
31  Pac.  662. 

45.  l¥alver    of    Justlllcation    of    suretiea 

may  be  made  by  respondent,  and  hence 
where  such  waiver  exists  motion  to  dismiss 
appeal  was  properly  denied. — ^Blair  v.  Ham- 
ilton, 32  Cal.  49,  60. 


§B78a.    TIME  OF  FILINQ  APPEAL.  EXCEPTIONS  TO  SURETIES.  JUS- 

TIFIOATION.    The  undertaking  on  appeal  must  be  filed  within  five  days  after 

the  filing  of  the  notice  of  appeal  and  notice  of  the  filing  of  the  undertaking  must 

be  given  to  the  respondent.^   The  adverse  party  may  except  to  the  sufficiency  of 

the  sureties  within  five  days  after  the  filing  of  the  undertaking,  and  unless  they 

or  other  sureties  justify  before  the  justice  or  judge  within  five  days  thereafter, 

upon  notice  to  the  adverse  party,  to  the  amounts  stated  in  their  affidavits,  the 

appeal  must  be  regarded  as  if  no  such  undertaking  had  been  given. 

History:     Enactment  approved  April  22,  1^09,   Stats,  and  Amdts. 
1909,  p.  1065.    See  history,  §  978  ante. 


TIME     OF     FILING     APPEAX.  —  ACCEP- 
TANCE TO  SURETIES— JUSTIFI- 
CATION. 

1.  Appeal  from  justices'  court  judgment 
— Undertaking  not  excepted  to — 
Dismissal  by  superior  court  error. 

2-4.  Construction  of  section — In  general. 

5.  Exceptions  to  sureties  on  undertaking 

—  Continuance     of     justification  — 
Jurisdiction. 

6.  Same— Service  and  filing  of  notice. 


7.  Filing  of  undertaking  jurisdictional — 

Subsequent  waiver  ineffective. 

8.  Filing  papers — When  accomplished. 

9.  Justification  of  sureties — As  to  waiver 

of. 

lb.  Same — Same — Review  of  action  of  su- 
perior court — Mandamus. 

11.  Same — Failure  of  sureties  to  justify — 

Dismissal. 

12.  Notice   of  exception  to  sureties   need 

not  be  served. 
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13- 16.  Second    bond    filed  —  Justification    of 
sureties. 

17.  Same — When  second  bond  invalid. 

18.  Payment  of  fees  —  Time  when  to  be 

made. 

See,  ante.  fi§  986,  968  and  974  and  notes. 

1.  Appeal  from  Jnatlees'-coiirt  Jndffmeiit 
—Undertaking  not  excepted  to— Dismiaaal 
by  superior  court  errors — Where  a  Justice  of 
the  peace,  in  exercise  of  his  Jurisdiction, 
approves  the  suflSciency  of  sureties  upor. 
sn  undertaking:  ^iven  on  an  appeal  from  his 
court,  the  objection  that  he  did  so  upon 
Improper  or  insufficient  evidence  raises  a 
question  of  error,  and  not  of  Jurisdiction; 
his  order  approving  the  bond  is  flnal  until 
set  aside  by  some  appropriate  procedure, 
and  the  superior  court  is  without  power  to 
dismiss  the  appeal  on  motion  based  solely 
on  the  sround  that  the  evidence  heard  by 
the  Justice  was  insufficient. — San  Francisco- 
Oakland  Terminal  Railways  v.  Superior 
Court,  —  Cal.  App.  — ,  192  Pac.  116. 

2.  Constrtictlon  of  •ectlon- In  areneral. — 

That  part  of  this  section  relating:  to  the 
Justification  of  sureties  is  but  a  re-enact- 
ment of  the  same  matter  which  theretofore 
was  a  part  of  section  978,  ante,  and  hence 
the  early  cases  construing:  that  lanffuag:e  are 
unaffected  by  the  amendment.  —  Martra 
Washing:ton  Council  No.  2,  Daug:hters  of 
Liberty  v.  Superior  Court.  29  Cal.  App.  45, 
154  Pac.  298. 

3.  It  is  the  duty  of  the  appellant,  after 
the  exception  to  the  sufficiency  of  the  sure- 
ties was  duly  taken,  to  cause  those  sureties 
— or  others  in  their  place — to  Justify  after 
notice  and  within  the  time  specified;  and  a 
failure  to  do  so  makes  the  appeal  unavail- 
ing:.— Martha  Washingrton  Council  No.  2, 
Daugrhters  of  Liberty  v.  Superior  Court,  29 
Cal.  App.  45,  154  Pac.  298. 

4.  The  time  for  filing:  the  undertaking:  is 
now  fixed  as  running:  from  the  date  of  the 
filing  of  the  notice  of  appeal  and  not  from 
the  date  of  service  of  such  notice.  The 
filing:  of  a  notice  of  appeal  and  an  undertak- 
ing: on  the  same  day  is  a  compliance  with 
the  statute  notwithstanding:  that  the  notice 
of  appeal  was  served  seven  days  before  it 
was  filed. — ^Judd  v.  Superior  Court,  29  Cal. 
App.  671,  167  Pac.  567. 

6.  Bxceptions  to  •vretles  on  andertaking; 
— Continnanee  of  Jiuitiflication— Jnriadiction. 

— In  the  case  of  an  appeal  from  a  Justices' 
court,  on  exception  to  the  sureties  on  the 
appeal  on  the  undertaking:  given  on  appeal, 
the  Justices'  court  is  without  Jurisdiction 
to  continue  the  matter  of  the  Justification 
of  sureties  on  the  undertaking,  where  the 
sureties  appear  within  the  statutory  time 
and  are  found  to  be  insufficient,  and  the 
superior  court  acquires  no  Jurisdiction  of 
the  appeal  by  the  acceptance  by  the  Justice, 
on  the  day  to  which  the  matter  was  con- 
tinued, of  a  sum  of  money  in  lieu  of  the 
undertaking. — O'Donnell  v.  Superior  Court, 
U  CaL  App.  208,  167  Pac.  187. 


6.  Same— 'Service   and   Aling   of   notice* 

Notice  of  exception  to  sureties  on  an  under- 
taking on  an  appeal  from  a  Justices'  court 
must  be  served  upon  the  appellant  as  well 
as  filed  with  the  Justice  and  the  exception 
is  not  complete  uptil  both  acts  are  per- 
formed.— Consolidated  Lumber  Co.  v.  Supe- 
rior Court,  33  Cal.  App.  126.  164  Pac.  612, 
following  doctrine  in  Reynolds  v.  County 
Court.  47  Cal.  604,  explaining  and  distin- 
guishing Budd  V.  Superior  Court,  14  Ca.1 
App.  256,  111  Pac.  628;  McCarty  v.  Superior 
Court,  30  Cal.  App.  1,  169  Pac.  736. 

7.  Filing  of  nndertakino:  Jariadictionnl— * 
Sobaeqnent  salver  ineifective. — ^Under  the 
provisions  of  the  above  section  a  party- 
taking  an  appeal  from  the  Judgment  of  the 
Justices'  court  must  within  five  days  after 
filing  the  notice  of  appeal,  and  if  this  is 
not  done  the  superior  court  has  no  Juris- 
diction of  the  appeal,  and  any  action  which 
the  parties  may  thereafter  take  that  may 
be  treated  as  a  waiver  of  the  mandatory 
provision  of  the  above  section  can  not  con- 
fer upon  the  court  Jurisdiction  to  hear  the 
appeal. — Mathis  v.  Superior  Court,  —  Cal. 
App.  — ,  195  Pac.  711,  following  the  doctrine 
in  Perkins  v.  Cooper,  87  Cal.  241,  26  Pac. 
411;  Niles  v.  Gonzalez,  152  Cal.  90,  92  Pac. 
74;  Crowley  Launch  &  Tugboat  Co.  v.  Su- 
perior Court,  10  Cal.  App.  342.  101  Pac.  935. 

&     Filing   papem     IVhen   accompliiihcd. — 

A  paper  is  deemed  to  be  filed  when  pre- 
sented at  the  proper  office  with  directions 
to  file  the  same,  and  the  remissness  of  the 
filing  officer  in  the  performance  of  his  duty 
can  not  endanger  the  rights  of  the  fllins- 
party. — Dillon  v.  Superior  Court,  24  Cal. 
App.  760,  142  Pac.  603. 

9.  JoatlUcation  of  ■arctics— .%.ii  to  waiver 

of. — On  an  appeal  from  a  Justices'  court 
where  an  undertaking  on  appeal  is  filed 
which  is  on  its  face  in  due  form  and  duly 
executed,  and  notice  thereof  is  served,  and 
plaintiff  demands  that  the  sureties  Justify, 
but  before  day  of  justifications  stipulate 
that  defendant  might  Justify  at  a  time  un- 
authorized by  the  above  section,  the  supe- 
rior court  will  treat  the  stipulation  as  a 
waiver  of  Justification  and  entertain  the 
appeal  on  the  assumption  that  a  sufficient 
undertaking  has  been  filed. — Fest  v.  Supe- 
rior Court.  37  Cal.  App.  95,  173  Pac.  610. 

10.  Samc^Same— Review  of  action  of  sv- 
perior  court-— Mandamna.  —  The  remedy  of 
mandamus  is  available  as  one  of  the  means: 
of  determining  whether  the  superior  court 
was  Justified  in  dismissing  an  appeal  from 
a  Justices'  court  for  failure  of  the  sureties 
on  the  undertaking  to  Justify,  as  provldecl 
in  the  above  section.  —  Fest  v.  Superior 
Court.  37  Cal.  App.  96,  173  Pac.  610. 

11.  Same^Failnrc  of  aorcties  to  Jnatlfy 
— DlftmHsal. — The  Jurisdiction  of  the  supe- 
rior court  after  an  appeal  has  been  per- 
fected Is  not  devested  by  failure  of  sure- 
ties to  Justify,  but  such  failure  is  merely 
ground  for  dismissing  the  appeal. — Farrlsee 
V.  Superior  Court,  —  Cal.  App.  — ,  181  Pac. 
73. 
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12.  Notice  of  exception  to  saretles  need 
not  be  served. — A  notice  of  exception  to  the 
sufficiency  of  sureties  on  an  undertaking  on 
appeal  from  a  judgrment  of  a  Justices'  court 
must  be  flled  with  the  Justice,  and  it  is  not 
essential  to  serve  it  upon  the  party  or  his 
attorney. — McCarty  v.  Superior  Coutt,  30  Cal. 
App.  1,  159  Pac.  737. 

13.  Second  bond  flled  —  JuntUlcation  of 
sureties.  —  Upon  a  Justlces'-court  appeal, 
where  other  sureties  Justify  in  place  of  the 
original  sureties  and  such  Justification  takes 
place  within  five  days  after  the  flliner  of  ex- 
ceptions to  the  sufficiency  of  Uie  sureties, 
named  in  the  undertaking,  the  substitution 
of  new  sureties  and  their  Justification  is 
within  due  time,  even  though  it  be  more 
than  five  days  after  the  filing:  of  the  notice) 
of  appeal. — Clay  v.  Superior  Court,  32  Cal. 
App.  189,  162  Pac.  416. 

14.  The  fact  that  such  undertaking  was 
re-written  and  signed  a  second  time  by  one 
of  the  sureties  on  the  origrinal  undertaking, 
together  with  the  new  surety  does  not  make 
the  document  a  new  and  different  undertak- 
ing within  the  meaning  of  above  section, 
or  deprive  the  superior  court  of  Jurlsdic- 
ilon  of  the  appeal. — Clay  v.  Superior  Court, 
32  Cal.  App.  189,  162  Pac.  416. 

15.  The  naming  of  the  surety  in  the  body 
of  the  second  undertaking  as  "J.  J.  Hutch- 
inson," and  the  signing  thereof  in  the  name 
of  "John  J.  Hutchinson,"  does  not  constitute 


a  defect  Impairing  the  sufficiency  of  the  un- 
dertaking.— Clay  V.  Superior  Court,  32  Cal. 
App.  189.  162  Pac.  416. 

16.  Further  Justification  of  sureties  is 
waived  where  the  party  excepting  to  their 
sufficiency  fails  to  appear  at  the  time  and 
place  designated  in  the  notice  of  Justifica- 
tion after  service  of  such  notice  upon  him. 
— Clay  V.  Superior  Court,  32  Cal.  App.  189, 
162  Pac.  416. 

17.  Same— 'When    second    bond    invalid. — 

Where  appellant  files  a  second  undertaking 
within  the  time  specified  in  the  statute  for 
the  purpose  of  supplying  the  Inadvertent 
omission  of  a  word  which  he  supposed  ren- 
dered the  bond  void  no  Jurisdiction  is  ac- 
quired of  the  appeal.  This  procedure  may 
have  been  correct  if  the  first  bond  had  been 
absolutely  void. — Martha  Washington  Coun- 
cil No.  2,  Daughters  of  Liberty  v.  Superior 
Court,  29  Cal.  App.  45,  154  Pac.  298. 

18.  Payment  of  fee»— Time  when  to  be 
made. — In  the  case  of  an  appeal  from  Judg- 
ment of  a  Justices'  court  ti.e  fees  required 
to  be  paid  under  the  above  section  need  not 
be  paid  at  the  time  when  the  notice  of  ap- 
peal is  given,  but  at  any  time  prior  to  the 
time  when  the  papers  are  required  to  be 
transmitted  to  the  superior  court. — Simmons 
V.  Superior  Court,  37  Cal.  App.  676,  174  Pac. 
670,  following  the  doctrine  In  Simmons  v. 
Superior  Court,  80  Cal.  App.  262,  167  Pac. 
817. 


§979.    STAT  OF  PSOCEEDINGS  ON  FILINQ  XTNDESTAKINa.     If  an 

execution  be  issued  on  the  filing  of  the  undertaking  staying  proceedings,  the 
justice  or  judge  must,  by  order,  direct  the  officer  to  stay  all  proceedings  on  the 
same.  Such  officer  must,  upon  payment  of  his  fees  for  services  rendered  on  the 
execution,  thereupon  relinquish  all  property  levied  upon  and  deliver  the  same 
to  the  judgment  debtor,  together  with  all  moneys  collected  from  sales  or  other- 
wise. If  his  fees  be  not  paid,  the  officer  may  retain  so  much  of  the  property  or 
proceeds  thereof  as  may  be  necessary  to  pay  the  same. 

History:  Original  section  enacted  March  11,  1872,  re^nactment  of 
S  629  Practice  Act;  repeal  approved  March  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  14;  enactment  of  present  section  approved  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  17. 


STAY  OF  PROCEEDINGS. 
1, 2.  Bond  to  stay  exeention. 

3.  Clerical  error  in  judgment — ^Eflfect  of. 

4.  IMsmiflsal — ^Liability  of  sureties. 

1.  Bond  to  mtmr  oxecvtlon. — ^Where  In 
form  the  undertaking  constitutes  a  bond  on 
appeal  as  well  as  an  attempted  undertaking^ 
to  stay  execution,  if  the  undertaking:  is  suf- 
ficient as  an  appeal  bond,  jurisdiction  of  the 
cause  Is  acquired,  regrardless  of  the  suffl- 
clency  of  the  bond  to  stay  execution. — ^Judd 
▼.  Suprerior  Court,  29  Cal.  App.  671,  157  Pac. 
S66. 

2.  An  nndertakingr  to  stay  execution  is  a 
separate  and  different  asrreement  from  an 
vndertakinsr    for    costs,    although    both    are 


contained  in  the  same  document. — Clay  v. 
Superior  Court,  32  Cal.  App.  189,  162  Pac. 
416. 

S.     Clerical  error  in  Jadffmeat— -Bffect  of. 

— Liability  of  sureties  on  unde>*taking  to 
stay  proceedings  pending  appeal  from  jus- 
tices* court  is  not  affected  by  clerical  mis- 
prision of  justices'  clerk  in  entering  judg- 
ment, where  such  undertaking  correctly 
described  judgment. — Adler  v.  Staude,  136 
Cal.  182.  184,  68  Pac.  599. 

4.     DiMmtosal  —  Liability    of    anretles. — 

Sureties  on  undertaking  on  appeal  from 
justices'  court  are  Mable  on  their  undertak- 
ing on  dismissal  of  appeal,  though  they 
failed  to  justify. — Moffat  v.  Qreenwalt,  90 
Cal.  368,  372,  27  Pac.  296. 
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§  980.  POWESS  OP  SITPEBIOB  COURT  ON  APPEAL.  Upon  an  appeal 
heard  upon  a  statement  of  the  ease,  the  superior  court  may  review  all  orders 
affecting  the  judgment  appealed  from,  and  may  set  aside,  or  confirm,  or 
modify  any  or  all  of  the  proceedings  subsequent  to  and  dependent  upon  such 
judgment,  and  may,  if  necessary  or  proper,  order  a  new  trial. 

When  the  action  is  tried  anew,  on  appeal,  the  trial  must  be  conducted  in  all 
respects  as  other  trials  in  the  superior  court.  The  provisions  of  this  code  as  to 
changing  the  place  of  trial,  and  all  the  provisions  as  to  trials  in  the  superior 
court,  are  applicable  to  trials  on  appeal  in  the  superior  court. 

For  a  failure  to  prosecute  an  appeal,  or  unnecessary  delay  in  bringing  it  to  a 
hearing,  the  superior  court,,  after  notice,  may  order  the  appeal  to  be  dismissed, 
with  costs ;  and  if  it  appear  to  such  court  that  the  appeal  was  made  solely  for 
delay,  it  may  add  to  the  costs  such  damages  as  may  be  just,  not  exceeding 
twenty-five  per  cent  of  the  judgment  appealed  from. 

Judgments  rendered  in  the  superior  court  on  appeal  shall  have  the  same 
force  and  effect  and  may  be  enforced  in  the  same  manner  as  judgments  in 
actions  commenced  in  the  superior  court. 

History:  Original  section  enacted  March  11,  1872,  re-enactment  of 
§367  Practice  Act  as  amended  1854  (Stats.  1854,  pp.  66,  84);  re- 
peal approved  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p*  14; 
enactment  of  present  section  approved  March  26,  1880,  Code  Amdts' 
1880  (C.  C.  P.  pt.),  p.  17. 


POWERS  OF  SUPERIOR  COURT  ON 

APPEAL. 

1.  Change  of  venue — Constitutional  law. 

2.  Execution — Order  of  justice  of  peace 

refusing  to  set  aside  sale. 

3.  Fees — Dismissal  of  appeal  for  failure 

to  pay. 

4-  8.  Jurisdiction  —  Appeal  on  questions  of 
law. 

9.  Municipal   court — Had  jurisdiction  to 
dismiss  appeal. 

10.  New  trial  of  trial  on  appeal. 

11.  New  trial  on  appeal. 

12.  Same — Practice. 
13, 14.  Same— Where  had. 

15.  Record — Failure  to  produce. 

16.  Rehearing — Petition  for. 

17.  Remittitur  —  Certified    copy    of    judg- 

ment of  superior  court. 

18.  Reversal — Appeal  on  question  of  law. 
19,  20.  Want  of  prosecution — Dismissal  for. 

As    to    povrera    In    appealed    eases   urener- 
ally,  see,  ante.  9  58  and  note. 

1.     Chaiise  of  veaoe — Const Itatlonal  law. 

— Order  of  superior  court  refusing:  to  chanere 
place  of  trial  of  action  appealed  from  Jus- 
tices' court  was  proper  where  defendants 
had  appeared  in  justices'  court  and  thereby 
waived  objection  to  Jurisdiction  of  such 
court,  this  section  being  In  conflict  with 
section  9  of  Art.  VI  state  constitution. — 
Luco  V.  Superior  Court,  71  Cal.  655,  557,  12 
Pac.  677.  See  Oross  t.  Superior  Court,  71 
Cal.  382,  12  Pac.  264. 
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2.  Bxecntloa — Order  of  Jvstiee  of  peaee 
refusing  to  set  aside  sale  of  property  under 
execution  may  be  reviewed  by  superior 
court  on  appeal  from  Juderment. — ^Peterson 
V.  Welssbein,  65  Cal.  42,  46,  2  Pac.  780. 

S.     Fees — Dismissal  of  appeal  for  fallare 

to  pay  fees  and  flle  transcript  within  ten 
days  after  perfection  of  appeal  under  rule 
of  superior  court,  was  proper. — McKay  v. 
Superior  Court,  86  Cal.  481,  482,  26  Pac.  10. 

4.  Jnrlsdletlon-^Appeal  oa  qvestfoas  of 
1«^' — Provision  that  on  appeal  on  questions 
of  law  alone,  superior  court  may  review 
all  orders  affecting  Judgment  appealed  from, 
and  may  set  aside  or  confirm  or  modify  any 
and  all  other  proceedings  subsequent  to. 
and  dependent  on.  such  Judgment,  and  may. 
If  necessary  or  proper,  order  new  trial,  con- 
fers upon  superior  court  plenary  appellate 
Jurisdiction,  and  there  are  no  other  provi- 
sions which  limit  it  In  exercise  of  that  Ju- 
risdiction.— Maxson  v.  Superior  Court.  124 
Cal.  468.  473,  57  Pac.  379. 

5.  On  appeal  from  order  setting  aside 
service  of  summons  In  Justices'  court,  supe- 
rior court  could  not  order  new  trial  because 
action  had  not  been  tried  at  all,  and  hence 
court  had  Jurisdiction  only  to  affirm  or 
reverse  Justices'  Judgment — Southern  Pac. 
R.  Co.  V.  Superior  Court,  69  Cal.  471,  475. 

6.  Superior  court  on  appeal  from  Justices' 
court  on  questions  of  law  alone  haa  Juris- 
diction to  review  rulings  of  Justices'  court 
and  to  remand  cause,  with  directions  to 
lower  court  to  proceed  in  accordance  with 
decision  of  appellate  court. — Maxaon  v.  Su- 
nerior  Court.  124  Cal.  468.  474.  67  Pac  8T8. 
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7.  Afflrmance  of  Judcrment  which  had 
been  vacated  by  subsequent  juderment  of 
Justice  at  same  time  with  reversal  of  Judgr- 
ment  vacating  orifflnal  juderment  Is  unau- 
thorized, superior  court  belngr  limited  to 
orders  affectingr  Judgment  appealed  from 
and  hence  its  power  was  limited  to  reversal 
of  Judgrment  appealed  from  and  srantingr 
of  new  trial. — Sherer  v.  Superior  Court,  94 
Cal.  354,  356,  29  Pac.  716. 

8.  On  appeal  from  judgrment,  after  re- 
fusal to  certify  pleadingrs  and  cause  to 
county  court,  because  possession  of  real  es- 
tate was  Involved,  county  court  may  review 
all  orders  aflectlngr  Judgment  appealed 
from,  and  hence  may  review  order  refusing 
to  transfer  cause,  and  may,  in  proper  case, 
direct  justice  to  enter  order  transferrins 
cause. — Clark  v.  Minnls,  60  Cal.  509,  510. 

•.  MuBlclpal  court— Had  Jurtadictlon  to 
dlnmlMi  appeal  from  justices'  court. — Alex- 
ander V.  Municipal  Court,  2  Cal.  Unrep.  390. 
4  Pac.  961. 

19,    New    trial    of  trial   on    appeal. — New 

trial  in  case  of  nonsuit  on  trial  of  appeal 
to  superior  court  from  justices'  court  is 
within  Jurisdiction  of  superior  court  to 
grant. — Massman  v.  Superior  Court,  71  Cal. 
&82,  12  Pac.   685. 

11.  New  trial  on  appeal. — New  trial  of 
cause  in  superior  court  on  appeal  can  not  be 
had  unless  there  has  been  trial  of  issues  of 
fact  In  justices'  court — Maxson  v.  Superior 
Court,  124  Cal.  468,  471,  57  Pac.  379.  See 
People  V.  County  Court,  10  Cal.  19;  Funken> 
atein  v.  Elffutter,  11  Cal.  328;  Southern  Pac. 
R.  Co.  V.  Superior  Court,  69  Cal.  471;  Rickey 

•    V.  Superior  Court,  59  Cal.  661;  Myrick  v.  Su- 
perior Court,  68  Cal.  98,  8  Pac.  648. 

A«  to  trial  de  novo,  see,  ante,  §  976,  note 
par.  12. 

12.  Same  —  Practice. — All  provisions  of 
this  code  relative  to  trial  of  cases  which 
have  been  commenced  within  original  juris- 
diction of  superior  court  are  made  appli- 
cable to  trial  de  novo  of  cases  within  its 
appellate  jurisdiction,  and  hence  allowance 
of  amendments  to  pleadings  is  matter  within 
its  discretion. — Ketchum  v.  Superior  Court. 
€5  Cal.  494,  4  Pac.  492. 


13.  Same— ''Where  had. — New  trial  on  ap- 
peal on  question  of  law  alone  was  properly 
ordered  to  take  place  in  superior  court. — 
Curtis  V.  Superior  Court,  63  Cal.  435. 


14.  New  trial,  when  awarded  on  questions 
of  law  alone,  should  be  had  in  appellate 
court  instead  of  on  remand  to  justices'  court. 
— People  ex  rel.  Hitchcock  v.  Freelon,  8  Cal. 
617.    518. 

IB.  Recsord— Failure  to  produce  in  appel- 
late court  due  and  certified  copy  of  docket 
of  justice  of  peace  is  failure  to  prosecute 
within  meaniner  of  this  section  and  is  grround 
for  dismissal  of  appeal. — People  v.  Elkins. 
40  Cal.  642,  647. 

16.  Rehearlnsw.-Petltlon  for  after  judg- 
ment on  appeal  from  justice  of  peace  is  un- 
known to  practice  of  superior  court. — Fab- 
rettl  V.  Superior  Court,  77  Cal.  305,  807,  19 
Pac.  481. 

17.  Remittitur  —  Certllled  copy  of  Judg- 
ment of  anperlor  court  Is  sufficient  for  trans- 
mission of  judgment  to  justice  court. — Max- 
son  V.  Superior  Court,  124  Cal.  468,  475,  57 
Pac.   879. 

18.  Reverflalp— Appeal  on  question  of  law. 

— On  appeal  to  superior  court  on  question  of 
law  alone,  where  there  has  been  no  trial 
of  issues  of  fact,  but  ruling  of  justices'  court 
upon  demurrer  to  complaint,  is  held  erro- 
neous, superior  court,  on  reversing  cause, 
can  not  retry  case.  Such  reversal  does  not 
have  effect  of  dismissing  action,  and  supe- 
rior court  may  remand  cause,  with  instruc- 
tions to  justice  court  to  overrule  dehiurrer, 
with  leave  to  plaintiff  to  amend  if  so  ad- 
vised.— ^Maxson  v.  Superior  Court,  124  Cal. 
468,  471,  67  Pac.  879, 

19.  l¥ant   of  prosecutlo»^DlsmlMial   for. 

— Superior  court  has  power  to  dismiss  ap- 
peal for  failure  to  prosecute  It  or  unneces- 
sary delay  in  bringing  it  to  hearing,  and 
hence  its  decision  dismissing  appeal  for 
want  of  prosecution  is  within  its  jurisdic- 
tion and  will  not  be  reviewed  on  certiorari. 
— Alexander  v.  Municipal  Court,  66  Cal.  387, 
388,  5  Pac.  676. 

20.  Failure  to  prosecute  appeal  or  un- 
necessary delay  in  bringing  it  to  hearing 
arises  where  appellant  has  failed  to  do  any 
acts  required  by  section  977,  ante,  in  per- 
fecting his  appeal  or  in  causing  papers  in 
case  to  be  transmitted  and  filed  in  appel- 
late court,  and  dismissal  of  appeal  because 
appellant  failed  to  appear  at  the  trial  after 
the  cause  had  been  placed  on  calendar  by 
stipulation  of  parties  is  unauthorized. — 
Alexander  v.  Municipal  Court,  2  Cal.  Unrep. 
390,  4  Pac.  961. 


§981.  NO  APPEAL  EFFECTIVE  UNLESS  FEES  FOS  FILING  ABE 
PAID.  No  appeal  taken  from  a  judgment  rendered  in  a  police  or  justice  court 
in  civil  matters  shall  be  eflFectual  for  any  purpose  whatever  unless  the  appel- 
lant shall,  at  the  time  of  filing  the  notice  of  appeal,  pay  in  addition  to  the  fee 
payable  to  the  justice  of  the  peace  on  appeal,  the  fees  provided  by  law  to  be 
paid  to  the  county  clerk  for  filing  the  appeal  and  for  placing  the  action  on  the 
calendar  in  the  superior  court.  Upon  transmitting  the  papers  on  appeal,  the 
justice  or  judge  shall  transmit  to  the  county  clerk  the  sum  thus  deposited  for 
filing  the  appeal  in  the  superior  court  and  for  placing  the  action  on  the  caleii- 
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der.    No  notice  of  appeal  shall  be  filed  unless  the  fees  herein  provided  for  are 
paid  in  accordance  with  the  provisions  of  this  section. 

History:     Enactment  approved  April  27,  1915,  Stats,  and  Amdts. 
1915,  p.  236:    In  effect  August  8,  1915. 

FILING-FEES  NECES8ABY  TO  PERFECT 

APPEAL. 

1.  Construction  of  section^ As  to  meaning. 

2.  Same — As  to  purpose. 
3,  4.  Same — Payment  of  fee  jurisdictional. 

5.  Constitutionality  of  section. 

6.  Fees    for   filing — Deposit  in   former  in- 

effectual appeal. 

7.  Prohibition  to  restrain  trial  for  want  of 

payment  of  filing-fees. 

t  Am  to  time  when  filinar-feea  are  to  be  paid 
In  an  appeal  from  a  Justices'  court  to  the 
•vperior  court*  see,  ante,  9  978a,  note  par.  18. 

1.  CoBfltrnctioB  of  ■eetlon— Aa  to  mean- 
Ins. — The  lan^uase  Is  so  plain  and  unam- 
biguous that  its  meaning  can  not  be  mis- 
taken or  misapprehended.  It  Is  mandatory. 
It  beingr  Inconceivable  that  laneruagre  could 
be  more  mandatory  or  peremptory. — John- 
son V.  Superior  Court  28  Cal.  App.  618.  153 
Pac.  404. 

2.  Same— As  to  purpose^ — ^The  purpose  of 
the  enactment  of  this  section  was  to  pro- 
vide for  the  payment  of  the  clerk's  fees 
at  the  time  of  transmitting:  to  the  superior 
court  the  papers  on  appeal.  Where  the  fees, 
though  not  paid  to  the  Justice  at  the  time 
of  presenting  for  filing  the  notice  of  ap- 
peal, are  nevertheless  paid  within  the  thirty 
days  allowed  for  taklngr  the  appeal  so  as  to 
enable  him  to  transmit  the  fees,  togrether 
with  the  papers  on  appeal,  there  is  a  suflS- 
cient  compliance  with  the  statute.  It  Is  not 
Intended  to  hold  that  the  Justice  is  required 
to  accept  for  filing  any  notice  of  appeal  not 
accompanied  with  payment  of  the  fees. — 
Simmons  v.  Superior  Court,  30  Cal.  App.  262, 
157  Pac.  817. 

8,  Same— Payment  of  fee  Jurisdictional. — 
The  payment  of  the  fees  required  by  law 
to  be  paid  at  the  time  the  notice  of  appeal 
Is  filed  Is  a  Jurisdictional  prerequisite;  in 
other  words  no  Jurisdiction  can  be  con- 
ferred on  the  superior  court  In  the  absence 
of  the  payment  of  such  fees  at  the  time 
designated. — Johnson  v.  Superior  Court,  28 
Cal.  App.  618,  153  Pac.  404. 


4.  In  a  case  where  an  appeal  was  at- 
tempted the  day  after  this  section  went  into 
effect,  the  plea  that  neither  the  defendant 
nor  his  attorney  knew  of  the  existence  of 
the  section  Is  no  valid  excuse  for  not  ob- 
serving its  requirements. — Johnson  v.  Su- 
perior Court.  28  Cal.  App.  618,  153  Pac.  404. 

6.  Constitutionality  of  section.  —  It  is 
within  the  legitimate  power  of  the  legisla- 
ture to  prescribe  the  terms  upon  which  ap- 
peals may  be  taken,  for  the  right  of  appeal 
is  purely  statutory.  When  the  language  of 
the  statute  Is  perfectly  plain  and  unequivo- 
cal the  courts  will  require  a  substantially 
strict  compliance  with  the  mode  prescribed 
for  exercising  the  right. — Johnson  v.  Su- 
perior Court,  28  Cal.  App.  618,  153  Pac.   404. 

6.  Fees  for  filing  —  Deposit  In  former 
Ineffectual  appeal. — In  a  case  In  which  a 
party  attempts  to  appeal  from  the  Judgment 
of  a  Justices'  court,  and  on  such  attempted 
appeal  deposits  with  the  court  the  fees  re- 
quired by  statute,  but  the  appeal  fails  for 
the  reason  that  It  is  prematurely  taken,  or 
for  any  other  technical  reason,  the  money 
deposited  as  fees  required  under  the  stat- 
ute is  presumed  to  remain  In  the  hands  of 
the  Justice  and  on  a  second,  and  effective 
attempted  appeal,  the  fees  deposited  on  the 
first  and  Ineffective  appeal  may  be  applied 
upon  the  second  and  effective  appeal,  the 
party  not  being  required  to  redeposlt  the 
fees  required  by  statute. — Shrlver  v.  Supe- 
rior Court.  —  Cal.  App.  — ,  192  Pac  124. 

7.  Prohibition  %o  restrain  trial  for  iw-ant 
of  payment  of  filing-fees. — Prohibition  will 
not  He  to  restrain  the  superior  court  from 
proceeding  with  the  trial  of  a  case  on  appeal 
from  a  Justices*  court  on  the  ground  that 
the  appellant  did  not,  at  the  time  of  filing 
the  notice  of  appeal,  pay  to  the  Justice  of 
the  peace  the  fees  provided  by  law  to  be 
paid  to  the  county  clerk  for  filing  the  ap- 
peal and  placing  the  action  on  the  calendar 
of  the  superior  court,  where  he  did  pay  the 
same  a  few  days  thereafter,  and  within  the 
time  specified  by  law  for  perfecting  the  ap- 
peal.— Simmons  v.  Superior  Court,  80  Cal. 
App.  262,  157  Pac.  817. 


§  982.  PAPESS  SETURNED  ON  DISMISSAL  OF  APPEAL.  Upon  dis> 
missal  of  the  appeal  the  clerk  of  the  superior  court  shall  return  all  the  papers 
to  the  court  from  which  the  appeal  was  taken,  and  the  justice  of  said  court 

shall  have  jurisdiction  the  same  as  if  no  appeal  had  been  taken. 

History:      Enactment   approved    May   3,   1919,    Stats,   and   Amdts. 
1919,  p.  179.    In  effect  July  22,  1919. 


CHAPTERS  IV  and  V. 

[These  chapters  of  this  title  and  part,  including  original  H  969  to  980,  both  inclusive,  regu> 
lating  appeals  from  probate  courts  and  from  county  courts,  were  repealed  by  act  adopted 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  64.] 
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TITLE  XIV. 

OF  MISCELlLANEOUS  pbovisions. 

Chapter  I.  Pbooeedinqs  Against  Joint  Debtobs,  §§  989-994. 

n.  Offer  of  the  Defendant  to  Compromise,  |  997. 

ITT.  Inspection  of  Writings,  §  1000. 

IV.  Motions  and  Orders,  fi§  1003-1007. 

V.  Notices,  and  Filing  and  Service  op  Papers,  %%  1010-1019. 

VI.  Of  Costs,  §S  1021-1039. 

Vn.  General  Provisions,  ||  1045-1059. 


CHAPTER  I. 

PROCEEDINGS  AGAINST  JOINT  DEBTORS. 

« 
I  989.    Parties   not   summoned   in   action   on      §  992.     Answer,  when  filed  and  what  it  may 
joint    contract    may   be   summoned  contain. 

after  judgment.  I  ^93.    What  constitute  the  pleadings  in  the 

I  990.    Summons  in  that  case,  what  to  con-  case.  ^r     -  *       u  *  ♦^ 

tain,  and  how  served.  1 994.    Issues,  how  tned.     Veraict,  what  to 

I  991.    Affidavit  to  accompany  summons.  be. 

§  989.  PABTIES  NOT  STTMMONED  IN  ACTION  ON  JOINT  CONTSACT 
MAY  BE  SUMMONED  AFTER  JUDGMENT.  When  a  judgment  is  recovered 
against  one  or  more  of  several  persons,  jointly  indebted  upon  an  obligation,  by 
proceeding  as  provided  in  section  four  hundred  and  fourteen,  those  who  were 
not  originally  served  with  the  summons,  and  did  not  appear  to  the  action, 
may  be  summoned  tO'  show  cause  why  they  should  not  be  bound  by  the  judg- 
ment, in  the  same  manner  as  though  they  had  been  originally  served  with  the 

• 

sammons.^  ^ 

History:    Enacted  March  11,  1872,  re-enactment  of  S  868  Practice  Act. 

PABTIES  NOT  SUMMONED  —  SUMMON-  13.  Statutory   proceeding  —  Amendments  — 

ING  APTEB  JUDGMENT.  Defenses. 

1.  Amendments   in   original   action -Not  1^.  Summoning  party  after  judgment. 

aUowed — ^Demurrer.  Aa  to  eognmte  provUilona  of  thl«  code,  see, 

^    ^  ^T  i  * ^^^^Ai^^  ante,   5§  388,   414,   579  and  notes. 

2.  Same — Nature  of  proceeding. 

^    ^     .  As  to  complaint,  see,  ante.  $  426  and  note. 

3    Same — ^Voluntary  appearance,  effect  of.  .     ^      ^    .        .  ^  ^        ,     ^ 

9.  KmuM.^  J      trtf  J  j^^  ^^  effect  on  Jndsment  asalnat  pnrtner- 

4.  Exclusive  remedy.  ship  or  Joint  debtors  of  service  on  one,  see 

5,  Judgment— Amount  and  form  of.  note  44  Am.  Dec.  570. 

6    Nature  of  proceedings  and  defense.  As   to    form   of   dvll    actions,    see,    ante. 

^  ■'   ^  ,  85  307  et  seq.  and  notes. 

7.  Object  of  statute.  ^           A.  to  Jnd^ent  a««ln.t  one  party  leaTlns 

8.  Partnership  —  Dormant     partner  not      action  to  proceed  as  to  others,  see,   ante. 

served— Service  after  judgment.  j  579  ^^d  note. 

9.  11.  Parties  who  may  be  bound.  As  to  plaintiff  snlmic  In  one  action  different 

12    Similar   judgment    of   sister   state— Ac-       parties    to   commercial    paper   or    iamaranaa 
Hon  on.  policies,  see,  ante,  S  383  and  note. 
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Am  to  proceed  Injpfl  where  there  are  several 
defendants,  and  part  onlr  are  served,  see, 
ante,   9  414  and  note. 

Aa  to  release  of  one  Joint-debtor  not  dia- 
charylns  others*  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  5  1543  and  notes. 


As  to  snlmr  ass€K*lates  by  name  of  asso- 
elation,  see,  ante,  §  888  and  note. 

As  to  summons  served  on  one  defendant 
only  where  there  are  several,  and  plalatllTs 
rlsht  to  proeeed  asalnst  him  alone,  see, 
ante,  S  414  and  note. 

1.  Amendments  In  original  aetlon-^Not 
allowed^Demnrrer. — Demurrer  to  the  orierl- 
nal  complaint  by  incoming  defendant  is 
not  provided  for  by  statute,  and  defendant 
is  by  express  terms  denied  rigrht  to  plead 
statute  of  limitations.  This  is  perfectly 
proper  if  complaint  Is  to  remain  intact  for 
all  purposes,  but  no  good  reason  could  be 
sugrsrested  for  it  if  it  mi^rht  be  amended, 
because  as  amendment  migrht  changre  cause 
of  action  from  suit  upon  written  instrument 
to  one  on  parol  contract,  opportunity  would 
then  for  first  time  be  open,  either  to  defend- 
ant or  his  co-obllerors,  to  avail  themselves 
of  benefit  of  statute. — Cooper  v.  Burch,  140 
Cal.  548,  552,  74  Pac.  87. 

:l  Same— Nature  of  proeeedlntf  is  action 
on  Judgment  where  pleadings  in  former  ac- 
tion can  not  be  amended,  nor  can  Judgment 
therein  be  amended. — Waterman  v.  Lipman, 
67  Cal.  26,  27,  6  Pac.  875. 

3.  Same— Voluntary  appearance,  effect  of. 

— Only  Jurisdiction  court  can  acquire  over 
defendant  and  only  purpose  for  which  he 
can  be  brought  in  by  summons  after  Judg- 
ment, or  voluntarily  appear,  is  to  show 
cause  why  he  should  not  be  bound  to  same 
extent  as  his  co-obligors  by  Judgment  al- 
ready entered  agrainst  them.  Mere  fact  that 
defendant  appeared  voluntarily  in  action 
does  not  give  court  Jurisdiction  to  open  up 
original  case  upon  which  Judgment  was  ren- 
dered; to  set  entire  matter  at  large  and  per- 
mit amendment  to  complaint  which  had 
become  fixed  by  Judgment,  and  upon  which 
Judgment  was  based. — Cooper  v.  Burch,  140 
Cal.  548.  551,  74  Pac.  87. 
See  par.   11,  this  note. 

4,  Bxclnslve  remedy. — Proceedings  under 
this  chapter  furnish  exclusive  mode  by 
which  defendant  who  was  not  served  with 
summons  may  be  bound  by  Judgment.  They 
necessarily  imply  that  he  is  not  already 
bound,  and  he  is  not  proper  party  to  action 
on  Judgment.  Were  it  not  for  statute,  no 
action  could  be  maintained  against  him  on 
original  contract,  for  reason  that  it  would 
be  merged  in  first  Judgment,  and  merger  is 
restrained  only  for  purpose  and  to  extent  of 
enabling  proceedings  to  be  had  as  pre- 
scribed in  statute.  Those  provisions  would 
be  useless  if  action  could  be  maintained  on 
judgment  against  defendant  not  served  in 
former  action.  —  Tay  v.  Hawley,  39  Cal. 
93.  98. 

B.     Judgment — Amount  and  form  of,. — Sep- 
arate Judgment  against  defendant  is  erro- 
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neous.  It,  with  previous  Judgment,  makes 
two  Judgments  in  same  action  against  per 
sons  Jointly  liable.  Under  section  994,  post, 
the  only  Judgment  which  could  be  rendered 
against  incoming  defendants  is  for  such 
amount  as  remains  unsatisfied  on  original 
Judgment. — Cooper  v.  Burch,  140  Cal.  548, 
663,  74  Pac.  87. 

9,     Nature  of  proceeding*  and  defense.— 

Proceedings  under  this  chapter  are  really 
an  action  on  original  Joint  contract,  and 
matters  of  defense  in  respect  to  Judgment 
are  mefely  incidental  to  action. — ^Tay  v. 
Hawley,  39  Cal.   98.  98. 

7.  Object  of  statute.  —  Where  plaintiff 
proceeds  against  defendants  served.  Judg- 
ment is  entered  against  them,  but  not 
against  those  who  were  not  served.  De- 
fendants not  served  are  not  bound  by  judg- 
ment, nor  are  they  personally  liable  for  its 
satisfaction,  but  statute  provides  that  prop- 
erty in  which  they  are  Jointly  Interested 
with  other  defendants  may  be  taken  in  exe- 
cution for  satisfaction  of  Judgment;  hence, 
provision  here  made  for  bringing  In  those 
defendants  who  were  not  served,  and  hav- 
ing them  bound  by  Judsrment,  as  are  defend- 
ants who  were  served. — ^Kleinschmidt  v. 
Barckley,  4  Mont.  400,  407,  2  Pac.  276. 

8.  Partnership  —  Dormant  partner  not 
served— Service  after  Judgment. — ^Under  the 
express  provisions  of  section  2442  of  the 
Civil  Code  the  liability  of  copartners  is 
Joint,  and  there  is  no  provision  permitting 
several  Judgments  to  be  recovered  in  sev- 
eral actions  upon  Joint  obligations;  the 
rigor  of  the  common-law  rule  being  in  force 
in  this  state  except  as  changed  by  the  pro- 
visions of  section  414  permitting  an  action 
brought  against  Joint-debtors,  but  in  which 
the  summons  has  not  been  served  on  all  to 
proceed  to  Judgment  against  those  served, 
and  the  provisions  of  the  above  section  per- 
mitting a  person  not  served  to  be  brought 
in  after  Judgment  by  an  order  to  show 
cause  why  he  should  not  be  bound  by  the 
Judgment. — Iwanaga  v.  Hagopian,  89  Cal. 
App.  684,  179  Pac.  523,  applying  the  doctrine 
in  Kelly  v.  Pandini,  60  CaL  Ai)br  680.  532; 
Bailey  Loan  Co.  v.  Hall,  110  Cal.  490,  42  Pac. 
962;  Dobbs  v.  Purington,  136  Cal.  70,  68  Pac. 
323. 

See,  also,  par.  14,  this  note. 

As  to  merger  of  partners'  ohllgatlon  In 
Judgment  against  less  than  all,  see,  ante, 
9  414,  note  par.  26. 

9,  Parties  who  may  he  bound. — Judgment 
against  defendants  served  in  action  against 
several  defendants  Jointly  may  be  entered; 
and  those  not  served,  brought  in  and  bound 
by  proceedings  under  this  chapter. — ^Roberts 
V.  Donovan.  70  Cal.  108,  114,  9  Pac  180,  11 
Pac.    599. 

10.  Judgment  on  three  promissory  notes; 
two  signed  by  one  defendant  alone,  and 
third  by  him  and  two  other  defendants,  who 
were  not  served,  is.  to  extent  of  note  signed 
by  all   three.   Judgment   for  which   two   not 
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served,   may    be    brouerht    in    and    bound. — 
Sneath  v.  Orlffln,  48  Cal.  438.  439. 

11.  In  suit  against  two  defendants  al- 
leged to  be  copartners  in  which  summons  is 
served  on  one  only.  Judgment  against  other 
can  not  be  rendered.  Remedy  of  plaintiff 
is  by  proceedings  under  this  chapter. — Feder 
V.  Epstein.  $9  Cal.  456.  458.  10  Pac.  785. 

12.  Similar  Jndsrmeiit  of  a  Mister  state— 
Aetlon  on. — Judgment  recovered  in  state  of 
Nevada  against  several  defendants  as  co- 
partners, directing  it  be  enforced  against 
Joint  property  of  all  defendants,  and  against 
separate  property  of  one,  who  was  only  one 
served,  is  not  void  as  to  such  defendant,  and 
action  may  be  maintained  thereon  in  this 
state. — Stewart  v.  Spaulding,  72  Cal.  264, 
267.  13   Pac.   661. 

13.  Statotory  proceedlns  •—  AmendmeBts 
—Defenses. — Entire  proceedings  is  statutory 
and  exclusive,  and  In  nature  of  action  upon 
Judgment  of  which  pleadings  upon  which 
Judgment  rests  can  not  be  amended.  Only 
purpose  of  complaint  is  to  disclose  obliga- 
tion upon  which  original  Judgment  was  ren- 
dered. Statute  provides  but  two  defenses 
which  can  be  interposed — denial  of  Judg- 
ment or  denial  of  obligation.  Upon  first,, 
complaint  serves  no  purpose  whatever;  un- 
der second,  it  is  pertinent  only  to  show 
what  was  nature  of  obligation  upon  which 
Judgment  was  rendered.  If  amendment  to 
original  complaint  were  permitted^  chang- 
ing cause  of  action  upon   which  Judgment 


was  rendered,  sole  and  only  defense  permit- 
ted by  statute — to  show  non-liability  "on 
obligation  upon  which  Judgmezit  was  re- 
covered"— would  not  be  available  to  the  de- 
fendant; but,  on  contrary,  he  would  be  re- 
quired to  interpose  defense  not  so  accorded 
him,  and  show  non-liability  on  cause  of  ac- 
tion upon  which  no  Judgment  was  ever  re- 
covered.— Cooper  V.  Burch,  140  Cal.  548,  551, 
74  Pac.  37. 

14.     Summoning    party   after   Judgrment. — 

In  a  proceeding  under  above  section,  which 
provides  that  when  a  Judgment  is  recovered 
against  one  or  more  of  several  persons. 
Jointly  indebted  upon  an  obligation,  those 
who  were  not  originally  served  with  sum- 
mons and  did  not  appear  in  the  action  may 
be  summoned  to  show  cause  why  they  should 
not  be  bound  by  the  Judgment,  evidence 
that  the  defendant  thus  summoned  was  as- 
sociated with  the  defendant  against  whom 
Judgment  was  obtained  in  the  ownership  of 
certain  placer  claims,  and  that  the  latter 
bought  supplies  from  the  plaintiffs  for  the 
purpose  of  developing  such  claims,  and  that 
the  former  never  at  any  time  repudiated 
liability  for  such  supplies,  but  on  the  other 
hand  endeavored  to  raise  money  to  pay  for 
the  same,  sufficiently  shows  a  Joint  indebted- 
ness, in  view  of  the  presumption  created  by 
section  1431  of  the  Civil  Code  that  an  obli- 
gation imposed  upon  several  persons  is 
Joint. — Coloquhoun  v.  Pack,  32  Cal.  App.  97. 

As  to  snutmonlns  dormant  partner  after 
Judgment,  see  par.  8,  this  note. 


§  990.  SUMMONS  IN  THAT  CASE,  WHAT  TO  CONTAIN,  AND  HOW 
SEBVED.  The  summons,  as  provided  in  the  last  section,  must  describe  the 
judgment,  and  require  the  person  summoned  to  show  cause  why  he  should  not 
be  bound  by  it,  and  must  be  served  in  the  same  manner,  and  returnable  within 
the  same  time  as  the  original  summons.  It  is  not  necessary  to  file  a  new 
complaint. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  369  Practice  Act 


As  to  an 
wknt  to 


nunons*  how  iasned,  dlreeted,  and 

,  see,  ante,  9  407  and  note. 


As  to  summons,  how  served  and  returned, 

see,  ante,  fifi  ilO-416  and  notes. 


§  991.  AFFIDAVIT  TO  ACCOMPANY  SXTMMONS.  The  summons  must  be 
accompanied  by  an  affidavit  of  the  plaintiff,  his  agent,  representative,  or  attor- 
ney, that  the  judgment,  or  some  part  thereof,  remains  unsatisfied,  and  must 
specify  the  amount  due  thereon. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  370  Practice  Act. 

§992.  ANSWES,  WHEN  FILED  AND  WHAT  IT  MAT  CONTAIN.  Upon 
such  summons,  the  defendant  may  answer  within  the  time  specified  therein, 
denying  the  judgment,  or  setting  up  any  defense  which  may  have  arisen  subse- 
quently; or  he  may  deny  his  liability  on  the  obligation  upon  which  the  judg- 
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ment  was  recovered,  by  reason  of  any  defense  existing  at  the  commencement  of 

the  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  371  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  176,  held  unconstitutional,  see  history,  S  6  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  600, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  473. 

As  to   ansirer   g^n^rnllj,  see,   ante.    S  437  and  note. 

§  993.    WHAT  CONSTITUTES  THE  PLEADmOS  IN  THE  CASE     If  the 

defendant,  in  his  answer,  denies  the  judgment,  or  sets  up  any  defense  which 

may  have  arisen  subsequently,  the  summons,  with  the  affidavit  annexed,  and  the 

answer,  constitute  the  written  allegations  in  the  case;  if  he  denies  his  liability 

on     the  obligation  upon  which  the  judgment  was  recovered,  a  copy  of  the 

original  complaint  and  judgment,  the  summons,  with  the  affidavit  annexed,  and 

the  answer,  constitute  such  written  allegations,  subject  to  the  right  of  the 

parties  to  amend  their  pleadings  as  in  other  cases. 

History:  Enacted  March  11,  1872,  re-enactment  of  $372  Practice 
Act;  amendment  by  Code  Commission,  Act  March'  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  176,  held  unconstitutional,  see  history,  S  6  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  600, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  473. 

§  994.    ISSUES,  HOW  TBIED.     VERDICT,  WHAT  TO  BE.     The  issues 

formed  may  be  tried  as  in  other  cases ;  but  when  the  defendant  denies,  in  his 
answer,  any  liability  on  the  obligation  upon  which  the  judgment  was  rendered, 
if  a  verdict  be  found  against  him,  it  must  be  for  not  exceeding  the  amount 
remaining  unsatisfied  on  such  original  judgment,  with  interest  thereon. 
History:    Enacted  March  11,  1872,  re-enactment  of  I  378  Practice  Act. 

1.     Omly  Jndirmeiit  titmt  caa   be  rendered  A«     to    judfftaeatii    senerAlly-,    see,     ante. 

agralnat   Incominer   defendant   in   these    pro-  {9  577  et  seq.  and  notes. 

ceedlngrs  is  for  such  amount  as  remains  un-  a«  to  trial  sencnUlT,  see,  ante,  11607-645 

satisfied   on   origrlnal   Judgrment. — Cooper   v.  ^j^^  notes 
Burch,  140  Cal.  648,  668,  74  Pac.  87. 


CHAPTER  n. 

OPTEB  OF  THE  DEFENDANT  TO  COMPROMISE. 
i  997.    Proceedings  on  offer  of  the  defendant  to  compromise  after  suit  bronght. 

§  997.  PSOCEEDING  ON  OFAES  OF  THE  DEFENDANT  TO  OOBIPBO. 
MISE  AFTER  SUIT  BROUGHT/ The  defendant  may,  at  any  time  before  the 
trial  or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow  judgment  to  be 
taken  against  him  for  the  sum  or  property,  or  to  the  effect  therein  specified. 
If  the  plaintiff  accept  the  offer,  and  give  notice  thereof  within  five  days  he 
may  file  the  offer,  with  proof  of  notice  of  acceptance,  and  the  clerk  must  there- 
upon enter  judgment  accordingly^  If  the  nocice  of  acceptance  be  not  given 
the  offer  is  to  be  deemed  withdra^^,  and  can  not  be  given  in  evidence  upon  the 
trial;  and  if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he  can 
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not  recover  costs,  but  must  pay  the  defendant's  costs  from  the  time  of  the 

offer. 

HIttory:  Enacted  March  11,  1872,  re-enactment  of  §  390  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4, 
p.  342;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  177,  held  unconstitutional,  see  history,  §  5  ante. 


OFFER  OF  DEFENDANT  TO  COMPRO- 
MISE. 

1.  As  to  construction  —  Action  must  be 

pending. 

2.  Same — Time   allowed   plaintiff   to  ac- 

cept. 

3.  Consideration — Necessity  for. 

4.  Costs  accruing  prior  to  offer. 

6.  Entry  of  judgment  by  clerk — Is  min- 
isterial act. 

6.  In  action  to  foreclose  mortgage. 

7.  In  action  of  tort. 

8.  Same — ^Recovery  of  costs. 
8a.  Interest  stopped — Mortgage. 

9.  Same — Judgment. 
10, 11.  Judgment — Form  of. 

12.  Lien  of  mortgage — Not  discharged, 

13.  Party  to  whom  made. 

14.  Pleading — Tender  must  be  pleaded. 
15- 17.  Taxes — Offer  in  action  to  recover. 

18.  Time  where  offer  is  of  effect. 

19.  Trial— Effect  of  tender. 

20.  Withdrawal   of  offer  —  When   deemed 

made. 

See,  post,   I  1026  and  note. 

Afl  to  agreement  for  coiiiproinlfle  of  debt 
vrithoat  seal  b«lBv  obligatory*  see,  post, 
8  1984. 

Afl  to  coata  ^rhoro  tender  made  before 
■alt,  see,  post,  %  1030. 

Afl  to  JadsmoBt  by  eoafeaaloit,  see,  post, 
i  1132  and   note. 

.Aa  to  offer  of  eompromlae  aot  belav  ad- 
■ftlflflloa  tkat  aaythtaif  la  doe*  see,  post* 
f  2078. 

Aa  to  rlffbt  of  pablle  aatborltlea  to  enter 
Into  a  conpromlae  of  tax»  see  note  Ann.  Caa. 
1912A,   754. 

1.  Aa  to  coaatmctloii— Action  mnat  be 
pending. — True  construction  of  this  section 
Is  that  Judgment  can  be  rendered  only  when 
offer  is  made,  after  action  is  brouerht,  and 
while  pending:.  Where  plaintiff  hands  clerk 
for  fllinsr.  complaint  together  with  offer  of 
compromise  by  defendant,  entry  of  Judgr- 
tnent  is  not  authorized,  as  thereby  safe- 
guards which  law  has  thrown  around  con- 
fession of  Judgrment  by  debtor,  and  which 
cautionary  provisions  are  for  security  of 
creditors,  would  be  rendered  nugratory. — 
Crane  v.  Hlrshfelder,  17  Cal.  582.  584. 

3.     Sane— Tine  allo^red  plaintiff  to  accept. 


/ 


acceptance  by  plaintiff  In  manner  prescribed 
— trial  shall  have  regrularly  progrressed  and 
been  concluded,  offer  of  compromise  as 
agralnst  plaintiff  simply  groes  for  naugrht. 
Whether  or  not  in  such  case  after  trial 
had  progrressed  and  plaintiff  discovers  his 
case  to  be  much  weaker  than  he  supposed, 
he  could  stop  at  any  time  within  five  days 
and  accept  offer,  not  decided. — Scammon  v. 
Denlo,  72  Cal.  898,  896,  14  Pac.  98. 

8.     Conalderatlon  —   Neceaalty    for.  —  An 

agrreement  to  settle  a  claim  upon  which  suit 
has  not  been  begrun  is  not  supported  by  a 
sufficient  consideration  if  the  party  seeking 
to  enforce  it  knew  his  claim  to  be  grround- 
lesB  and  did  not  assert  it  in  grood  laith.-^* 
Snowball  v.  Snowball,  164  Cal.  476,  129  Pac. 
784.  785. 

4.  Coata  accralny  prior  to  offer  by  defend- 
ant may  be  recovered  by  plaintiff. — Dout- 
hitt  v.  Finch,  84  Cal.  214,  215,  24  Pac.  929. 
See  Burnett  v.  Westfall,  15  How.  Pr.  (N.  Y.) 
430,  432;  Magrnin  v.  Dinsmore,  16  Abb.  Pr. 
N.  S.   (N.  Y.)   831. 

5.  Bntry  of  Jadcment  by  clerk— la  nln- 
iaterlal  act  and  he  must  follow  closely  the 
forms  provided  by  law  for  the  exercise  of 
the  power  conferred  upon  him,  otherwise 
his  acts  will  be  invalid. — Old  Settlers  Inv. 
Co.  V.  White.  158  Cal.  236.  110  Pac.  922. 

8.  In  action  to  foreclose  au^rtsave  tender 
in  answer  can  not  defeat  attorney's  fees 
where  no  money  is  deposited  in  court  and 
no  averment  of  defendant's  ability  to  make 
the  tender  grood,  or  offer  to  allow  Judgrment 
for  the  amount  due  with  accrued  cost,  is 
made. — McCoy  v.  Buckley,  11  Cal.  App.  241. 
245,   104  Pac.  705. 

Aa  to  tender  atopplny  rnnnlnv  of  Intereat, 

see  par.  8,  this  note. 

r.     In  action  of 'tort  defendant  may  make      ^^ 
the    offer    contemplated    by    this    section. —  ^"''^ 
Basler    v.    Sacramento    Qas    &    El.    Co.,    15S 
Cal.  514,  111  Pac.  530. 

8.  Same-— Recovery  of  coata  where  com- 
promise Judgrment  for  less  than  three  hun- 
dred dollars,  is  rendered,  as  to,  see  liote 
section  1025,  post;  also  Murphy  v.  Casey.  13 
App.  781,  785,  110  Pac.  956. 

Interest  atopped  —  Mortipnve.  —  That 
tender  of  amount  due  on  mortgracre  will 
stop  runningr  of  Interest,  Intimated,  but  not 
decided. — Himmelmann  v.  Fltzpatrlck,  50 
Cal.  650.  651. 


yCal.  . 
■1      Wn. 


Aa  to  tender  not  defeating  attomey*B  fee, 

see  par.  6.  this  note. 

0.  Sarae  Jndgment. — ^Interest  is  stopped 
— Clear  meaning:  of  statute  is  plaintiff  shall  jtby  tender  of  full  amount  due  on  Judgment 
have  Ave  days  to  consider  proposal  made  by  i^made  while  appeal  is  pending:. — Ferrea  v. 
defendant.     And    if   In    mean    time — without       Tutba,  125  Cal.  687,  692,  58  Pac.  308. 
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10.  Jadsrment  —  Form  of. — In  case  of 
tender  before  suit  of  full  amount  due.  which 
tender  is  kept  grood,  Judgment  should  be 
for  plaintiff  for  amount  tendered,  and  for 
defendant  for  costs. — Curiae  v.  Abadle.  26 
Cal.  502,  504. 

11.  In  action  for  specific  performance  of 
agreement  to  issue  stock  where  defendant 
before  suit  tenders  such  stock  as  court  finds 
it  was  under  terms  of  contract  to  deliver 
and  keeps  tender  g^ood,  Judgrment  should  be 
for  plaintiff  for  such  stock  and  for  defend- 
ant for  costs. — Williams  v.  Ashurst  Oil  L. 
&  D.  Co..  144  Cal.  619,  624,  78  Pac.  28. 

12.  Lien  of  tnortgtLge — Not  dlaoharfced  by 

tender  of  amount  due.  If  tender  was  made 
in  grood  faith  and  intended  to  be  kept  grood, 
defendant  could  have  commenced  proceed- 
ing: to  compel  mortg:ag:ee  to  accept  it,  and 
satisfy  mortgragre,  and  upon  commencement 
of  such  action  could  have  paid  money  into 
court. — Hlmmelmann  v.  Fitzpatrick,  50  Cal. 
650,  651. 

18.  Party  to  ^hom  made. — Tender  pend- 
ing litig^ation  may  be  made  to  party.  It 
need  not  be  made  to  attorney. — Perrea  v. 
Tubbs.   125  Cal.   687.  689,  58   Pac.   308. 

14.  Pleadinv^Tender    mast    be    pleaded. 

— Tender  of  amount  due  before  suit  must 
be  pleaded,  and  averment  ^hi-<ender  must 
be  followed  by  averment  that  same  has  been 
kept  grood,  and  that  defendant  is  willing: 
and  ready  to  pay  same. — Bryan  v.  Maume, 
28  Cal.  288,  248. 

15.  Tnxen— Oiler  In  action  to  recover. — 
In  action  to  recover  state  and  county  taxes, 
brought  by  district  attorney  of  county,  he 
can  not  by  accepting  offer  to  allow  Judg- 
ment for  less  than  amount  of  state  taxes 
fixed  by  state  board  of  equalization  estop 
state  from  claiming  such  amount.  Rule  of 
presumption  as  to  authority  of  attorney  has 
no  application  to  public  ofllcer  whose  pow- 
ers and  duties  are  defined  by  law. — County 
of  Sacramento  v.  Central  Pac.  R.  Co.,  61 
Cal.   250.  255. 

16.  Clerk  can  not  enter  judgment  upon 
acceptance  by  district  attorney  of  offer  of 


general  sum  less  than  that  claimed  in  ac- 
tion to  recover  state  and  county  taxes. — 
County,  of  Sacramento  v.  Central  Pac.  H. 
Co.,  61  Cal.  250,  255,  267. 

17.  In  action  to  recover  state  and  county 
taxes,  offer  may  be  made  to  allow  Judg- 
ment for  one  of  such  sums  or  for  sums  less 
than  respective  sums  claimed  in  complaint, 
but  in  order  to  authorize  clerk  to  enter 
Judgment  for  amounts  offered,  offer  must 
specify  in  what  sum  judgment  will  be  al- 
lowed for  state,  and  in  what  sum  for  county 
taxes. — County  of  Sacramento  v.  Central 
Pac.  R.  Co.,  61  Cal.  250,  258. 

18k  Time  vrhere  offer  is  of  effect. — Offer 
has  no  effect  whatever  until  after  expira- 
tion of  five  days,  unless  before  that  plain- 
tiff accepts  in  mode  provided.  No  affirma- 
tive action  on  part  of  plaintiff  is  required 
unless  he  elects  to  accept  offer,  and  thenV 
he  must  give  and  file  notice  of  acceptance. 
There  is  no  provision  for  afiirmative  re- 
fusal to  accept,  and  he  may  give  and  file 
notice  at  any  time  within  five  days. — Scam- 
mon  V.   Denio.   72   CaL   393,  396,   14   Pac.  98. 

10.  Trial  —  Effect  of  tender. — Plaintiff 
may  proceed  to  trial  on  day  set,  w^ithout 
regard  to  respondent's  offer,  where  such 
offer  is  made  within  five  days  prior  to  time, 
as  at  that  time  offer  is  of  no  avail,  and  de- 
fendant can  not  by  making  offer  on  eve  of 
trial  when  plaintiff  is  all  prepared,  and  his 
expenses  nearly  all  incurred,  compel  him 
on  spur  of  moment  to  determine  whether 
he  shall  yield  part  of  what  he  considers  just 
and  legal  claim,  or  run  hazard  of  losing 
his  costs  and  necessary  disbursements,  and 
having  Judgment  against  him  for  costs  of 
other  party. — Scammon  v  Denio,  72  Cal.  393, 
396,  14  Pac.  98. 

ao.  Withdrawal  of  offer — ^When  deemed 
made. — Offer  of  obligee  to  accept  in  full 
satisfaction  less  than  amount  due  him,  y 
made  before  commencement  of  suit  on  obli-  * 
Ration,  is  deemed  withdrawn  by  commence- 
ment of  suit,  if  not  accepted  before  that 
time. — Peachy  v.  Witter,  131  CaL  SI 6,  319, 
63  Pac.   468. 
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CHAPTER  m. 

INSPECTION  OF  WRITINGS. 
§  1000.    A  party  may  demand  inspection  and  eopy  of  a  book,  paper,  etc 

§  1000.    A  PARTY  MAY  DEMAND  INSPECTION  AND  COPY  OP  A  BOOK, 

PAPER,  ETC.    Any  court  in  which  an  action  is  pending,  or  a  judge  thereof 

may,  upon  notice,  order  either  party  to  give  to  the  other,  within  a  specified 

time,  an  inspection  and  copy,  or  permission  to  take  a  copy,  of  entries  of 

accounts  in  any  book,  or  of  any  document  or  paper  in  his  possession,  or  under 

his  control,  containing  evidence  relating  to  the  merits  of  the  action,  or  the 

defense  therein.     If  compliance  with  the  order  be  refused,  the  court  may 

exclude  the  entries  of  accounts  of  the  book,  or  the  document,  or  paper  from 

being  given  in  evidence,  or  if  wanted  as  evidence  by  the  party  applying,  may 

direct  the  jury  to  presume  them  to  be  such  as  he  alleges  them  to  be;  and  the 

i'ourt  may  also  punish  the  party  refusing  for  a  contempt.    This  section  is  not 

to  be  construed  to  prevent  a  party  from  compelling  another  to  produce  books, 

papers,  or  documents  when  he  is  examined  as  a  witness. 

History:  Enacted  March  11,  1872,  re-enactment  of  §446  Practice 
Act-  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  342; 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  72. 

INSPECTION  OP  BOOKS  AND 
V^ITINGS. 

1.  Application  for  order  requiring  corpora- 

tion to  exhibit  books. 

2.  Answer — Inspection  to  enable. 

3.  Cross-examination  —  Inspection     to     en- 

able. 

4.  Documents    admitted    in    evidence— May 

be  inspected  by  counsel. 

5.  Exclusive  provisions — As  to  generally. 
6-  8.  Extent  of  inspection  allowed. 

9.  Extent   of  rule— Showing  necessary  for 
order. 

10.  Liability   of  stockholder — Evidence — ^Re- 

sistance  of   motion   for  inspection   of 
books. 

11.  Original   of  contract  sued   on — ^May  be 

inspected. 

12.  Production  of  books— Refusal  of  order 

for — ^Not  error,  when. 

13.  Showing  necessary  to  obtain  order. 

14.  Witness — ^Production  of  papers  by. 

Am  to  coMtempt  of  court*  see,  post, 
f  f  1209  et  aeq.  and  notes. 

Am  to  dcDumdiBff  copy  of  account  aucd  on 
or  bin  of  particular*,  see,  ante,  i  454  and 
note. 

Am  to  czamtaatlou  of  party  au^pcctcd  of 
eoaccalluff  or  cmbcasllav  papera  or  prop- 
erty of  dcccaacd  pcraou,  see,  post,  §8  1469, 
1460  and  notes. 

Aa  to  how  wrlttasa  ara  prored*  see,  post, 
If  1940  et  seq.  and  notes. 


Aa  to  inspeetloa  of  public  wrltlasa,  see, 
post,  8  1892. 

As  to  notice  to  produce  vrrltiav  in  enatody 
of  adverse  party*  see,  post,  8  1938. 

Aa  to  original  writing  bciuir  produced  or 
accounted  for,  see,  post,  8  1855  and  note. 

As  to  aubpcenaa  and  aieana  of  production 
of  evidence,  see,  post,  8  1986  and  note. 

A«  to  aubp«ena  ducea  teeum*  see,  post, 
81986.. 

Aa  to  writlnsa  called  for  and  Inapected 
may  be  vritbbeld  front  evidence*  see,  post, 
8  1939.  , 

As  to  writiuffB,  in  general,  see,  post, 
88  1887  et  seq.  and  notes. 

Aa  to  vrritinff  shown  witncaa  auiy  be  in- 
apected by  ad verae  iMirty*  see,  post,   8  2054. 

As  to  riffbt  to  revievr  of  order  srantinic 
or  denying  aiotion  for  inspection  of  books 
or  papera  apart  from  an  appeal  fMm  final 
Judgment*  see  note  28  Lb  R.  A.  (N.  S.)   516. 

1.  AM^licatlon  for  order  reauirlnv  cor- 
poration to  czblbit  booka  to  a  plaintiff  to 
enable  him  to  ascertain  the  names  of  the 
stockholdere  and  number  of  shares  owned 
by  each.  If  the  court  has  Jurisdiction  to 
make  such  an  order,  it  must  be  on  hearing* 
under  notice  served  in  pursuance  of  the  re- 
quirements of  above  section. — Favorite  v. 
Superior  Court,  ^-  Cal.  App.  — ,  198  Pac. 
1004. 

%,  Answer  •«  Inapeetion  to  «Babla« — In- 
spection may  be  had  where  necessary  to 
enable  defendant  to  answer,  as  where  he 
has  forgrotten  execution  of  instrument  al- 
leged, or  doubts  correctness  of  description 
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of  copy  contained  In  complaint.— Curtis  T. 
Richards.  9  Cal.  34,  38. 

3.  Croaft-ezainination«->lBspectloD  to  en- 
able.— Where  witness  is  called  to  identify 
papers  for  purpose  of  their  bein^  intro- 
duced in  evidence,  counsel  for  adverse  party 
has  rigrht  to  inspect  same,  both  for  purpose 
of  cross-ezamlninff  witness,  and  to  enable 
him  to  produce  testimony  In  explanation 
thereof  or  to  disprove  their  authenticity, 
and  to  deny  his  motion  for  such  inspection, 
upon  refusal  of  his  adversary  to  g:rant  it, 
is  clearly  error. — Campbell  v.  Jones,  41  Cal. 
616,  618. 

4.  Doenmcnts  admitted  In  evidenee-^ 
May  be  Imapected  by  eoansel  for  adverse 
party  at  any  time  duringr  progress  of  trial, 
and  to  deny  counsel  such  rigrht  is  errpr  too 
patent  to  require  discussion.  It  will  not 
be  inferred  that  no  damage  resulted  from 
such  ruling,  as  there  may  have  been  most 
satisfactory  reasons  why  it  was  necessary 
to  have  inspection  of  documents. — Pope  v. 
Dalton,  40  Cal.  688 

5.  ESxclaalve  proTlslons— A»  to  yenemlly. 

— Only  provision  in  nature  of  bill  of  dis- 
covery, other  than  sections  1469  and  1460, 
post,  applying  to  probate  proceedings,  of 
law  of  this  state,  is  found  in  this  section. — 
Levy  V.  Superior  Court,  106  Cal.  600,  618,  29 
JL.  R.  A.  811,  88  Pac.  966. 

8.  Bxtent  of  iaapectloii  allowed. — Court 
Is  bound  to  protect  party  against  undue  in- 
quisition into  his  affairs,  and  it  would  be 
diflflcult  to  imagine  more  striking  instance 
of  undue  Inquisition  than  order  compelling 
defendant  to  produce  for  inspection  all  his 
books,  upon  mere  suspicion  that  they  might 
possibly  contain  some  evidence  favorable  to 
plaintiff,  and  without  pointing  to  any  par- 
ticular part  of  books  over  which  suspi- 
cion was  supposed  to  harbor. — Ex  parte 
Clarke,  126  Cal.  235,  241.  77  Am.  St.  Rep. 
176.  46  L.  R.  A.  836,  68  Pac.  646. 

7.  Party  can  not  by  aid  of  this  section 
draw  dragnet  of  inspection  through  all 
books  of  other  party  under  ostensible  mo- 
tive of  trying  to  catch'  something  which 
other  side  had  testified  was  not  there,  in 
meantime  exposing  all  private  business  of 
defendant,  his  dealings  with  persons  other 
than  plaintiff,  his  method  of  conducting  his 
affairs,  perhaps  his  financial  condition,  and 
other  matters  vitally  lYnportant  to  his  wel- 
fare. There  is  no  warrant  in  law  for  such 
forcible  wholesale  violation  of  person's 
privacy. — Ex  parte  Clarke,  126  Cal.  236,  241, 
77  Am.  St.  Rep.  176,  46  L.  R.  A.  835,  68  Pac. 
646. 

8.  Originally,  order  for  production  of 
paper  or  book  was  made  only  when  docu- 
ment was  declared  on  in  bill  and  set  up  as 
defense,  or  where  party  asking  had  interest 
in  document  itself,  as  where  it  was  con- 
tract between  parties  and  only  one  copy 
existed;  or  where  Instrument  in  very  na- 
ture of  things  was  material  evidence,  as 
where  It  was  alleged  to  be  forped  or  al- 
tered, and  that  it  would  on   its  face  show 


facts  alleged,  or  where  books  belonging  to 
both  parties,  as  in  case  of  suit  between 
partners,  or  principal  and  agent,  or  trustee 
and  beneficiary.  Rule  has  been  extended 
so  as  to  include  other  grounds  for  produc- 
tion of  papers,  but  principles  applicable 
generally  to  .forced  production  of  papers 
are  as  above  stated. — Ex  parte  Clarke.  126 
Cal.  235,  241,  242,  77  Am.  St.  Rep.  176.  46 
L.  R.  A.  833,  68  Pac.  646. 


9.  Extent     of     rule— Sbowing 
for  order. — This   section   does   not  give    un- 
bridled license  for  examination  or  produc- 
tion of  all  such  private   papers  as  caprice, 
curiosity,  or  ulterior  design  of  party  might 
suggest.      Section    1986,    post,    provides    for 
what   Is   usually  called   subpoena   duces   te- 
cum, by  which  witness  is  required  to  bring 
with  him  books,  documents,  etc.,  "which  he 
is   bound   by   law/  to   produce   in   evidence." 
We   have   no   express   affirmative   statutory 
provision    as    to    what    things    witness    is 
"bound  by  law  to  produce,"  but  it  may  be 
assumed  when  witness  is  in  court,  no  mat- 
ter how  brought  there,   and  discloses    that 
he    has    paper,    document,    or    book    which 
would  be  evidence  in  favor  of  party  desir- 
ing it,  it  would  In  proper  case  be  rightful 
for  party  to  produce  it.     But  we  must  look 
to   general   principles   of  law  applicable   to 
subject    when    It    Is    to    be    determined    in 
what  instances  court  has  power  to  compel 
witness  to   give   up   his   books   and   papers, 
and  disclose  his  private  business  to  world. 
Before   order   can   be    made   there   must    be 
showing    by     aflldavit    or     otherwise     that 
books   or   papers   In   question   contain    evi- 
dence material   to  party   desiring  them.     It 
is  not  enough  that  party  believes  or  is  ad- 
vised that  papers  contain  material  evidence. 
Facts   must   be   shown    in    support   of    such 
belief. — Ex  parte  Clarke.  126   Cal.   285,    2S9. 
77  Am.  St.  Rep.  176,  46  L.  R.  A.  836,  68  Pac. 
646. 

10.  Liability  of  stoekholder— Evldenec — 
Reslstanee  of  motion  for  Inspection  of 
books. — In  an  action  against  persons  al- 
leged to  be  stockholders  of  a  corporation 
for  the  purpose  of  enforcing  their  liability 
as  such,  the  matters  of  'fact  in  controversy 
being  peculiarly  within  the  knowledge  of 
the  defendants  they  are  competent  wit- 
nes.ses  to  testify  as  to  the  number  of  shares 
they  own  respectively;  and  where  the  plain- 
tiff endeavored  to  have  the  books  of  the 
corporation  produced  that  the  matter  mi^ht 
be  set  at  rest  by  the  official  record  and  en- 
countered serious  and  persistent  opposition, 
and  steps  were  taken  for  the  purpose,  as 
provided  by  the  above  section,  the  court 
was  Justified  in  holding  that  its  order  in 
reference  to  an  inspection  of  the  books  had 
not  been  complied  with,  and  in  assuming 
the  facts  to  be  as  claimed  by  the  plaintiff. 
— Robinson  v.  Rispin,  83  Cal.  App.  6S6,  540, 
165  Pac.  979. 

11.  Original  of  contract  sned  on— -May  Ibe 
Inspected  on  demand  of  defendant,  whether 
same  is  set  out  in  complaint  in  hsec  verba 


Tlt.XIV»Ch.IV.] 


MOTIONS   AND   ORDERS^DBFINEO. 


S1008 


or  allegred  accordlnsr  to  its  legral  effect;  and 
if  it  appear  that  complaint  misrepresents 
contract  or  has  omitted  substantial  part  of 
It,  such  misrepresentation  or  omission  is 
matter  of  defense,  but  not  available  as 
ground  of  general  demurrer,  because  it 
does  not  appear  upon  face  of  complaint. — 
Byrne  v.  Lunninff  Co.,  4  Cal.  Unrep.  896,  88 
Pac  464. 

12.  ProdnetioM  of  books— Refoaal  of  or- 
der for— Not  error,  wben. — Under  the  provi- 
sions of  the  above  section  a  defendant  be- 
ing entitled  to  an  inspection  of  the  books 
of  the  plaintifC  in  relation  to  the  subject- 
matter  of  the  litisration,  but  such  inspec- 
tion has  not  been  demanded,  it  Is  not  error 
for  the  trial  court  to  refuse  an  order  re- 
quirinsT  the  production  of  the  books  of  the 
plaintifC,  where  the  action  has  been  pend- 


ing more  than  a  year  and  the  demand  for 
production  is  made  after  the  action  has 
been  on  trial  sixteen  days,  and  the  books 
wanted  are  located  in  New  York. — Avery  v. 
Wiltsee.  177  Cal.  484,  171  Pac.  95. 

13.  Skovrlng  necessary  to  obtain  order«-~ 

Substantial  showing:  must  be  made  that 
document  or  book  sougrht  for  contains  ma- 
terial evidence  for  party  asking;  inquisi- 
torial examination  was  not  contemplated 
by  framers  of  statute.— Ex  parte  Clarke, 
126  Cal.  285,  ^42,  77  Am.  St.  Rep.  176,  46 
L..  R.  A.  835,  58  Pac.  546. 

14.  l^lTltneas— Production  of  papers  by. — 

Production  of  documents  by  witness  when 
his  examination  discloses  possession  of  or 
control  over  same  is  not  regulated  or  con- 
trolled by  this  section. — ^Morehouse  v.  More* 
house,  136  Cal.  832,  837,  88  Pac.  976. 
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%  1003.    Order  and  motion  defined. 
$  1004.    MotionB  and  orders,  where  made. 
§  1005.    Notiee  of  motion,  at  what  time  to  be 
given. 


§  1006.    Transfer  of  motions  and  orders  to 
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§  1007.    Order  for  p'^^'ment  of  money,  how 
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§  1003.  ORDER  AND  MOTION  DEFINED.  Every  direction  of  a  court  or 
judge,  made  or  entered  in  writing,  and  not  included  in  a  judgment,  is  denom- 
inated an  order.    An  application  for  an  order  is  a  motion. 

History:     Enacted  March  11,  1872,  re-enactment  of  9  515  Practice  Act. 


MOTIONS  AND  ORDERS— DEFINED. 

1.  Absence  of  counsel. 

2.  Amendment  of  order — Notice  of. 

3.  Amendment   of   proof    of    service    of 

summons. 

4.  Amendment  of  record — When  made. 

5.  Artifice  or  trick — In  procuring  order.      ^» 

6,  7.  Certified  copies  of  orders. 

8.  Chambers  of  judge — ^What  considered 
as. 

9, 10.  Change  of  order  by  court.  37- 

11.  Construction  of  section — As  to  mean- 

ing of. 

12.  Contempt  of  court. 

13.  Same — ^Denial  of  right  to  move. 

14.  Correction  of  record — To  conform  to 

actual  facts. 

15, 16.  Same — When  notice  required. 

17.  Court  —  Order  of,  distinguished  from 

that  of  judge. 

18.  Court's  own  motion  —  Amendment  of      47, 

judgment. 

19,  20.  Definition  of  motion. 

21.  Same — ^Petition  to  court  of  equity. 

22.  Same — Verified  petition  for  order. 

23-  25.  Definition  of  order — In  generaL 

26.  Same— Filing  not  essential. 
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27. 
28. 
29. 
30. 
31. 
32. 
34. 
35. 
36. 

39. 
40. 
41. 
42. 

43. 
44. 
45. 

46. 
48. 

49. 
50. 
51. 
52. 
53. 


Same — Mere  declaration  by  judge. 

Same — ^Probate. 

Same — Ruling  on  evidence. 

Same — Sale  on  foreclosure. 

Same— Supplementary  proceedings. 

Same — ^What  controls. 

Discretion  of  court-^Definition  of. 

Doctrine  of  res  judicata. 

Same  —  Where  renewal  of  motion  al- 
lowed. 

Effect  of  entry  or  non-entry  of  order. 

Same — ^Duty  of  clerk. 

Same — Form  of  entry. 

Same — Should  be  made  matter  of  rec- 
ord. 

Equity — Intermediate  orders. 

Evidence  of  orders. 

Ex  parte  orders — Substitution  of  exec- 
utors. 

Same — Intervention. 

Grounds    of    the    motion  —  Must    be 
stated. 

Same — As  to  disregard  of  some. 

Same — Appeal — ^Review   of   motion. 

Same — ^Judgment  on  pleadings. 

Same — New  trial. 

Same — ^Particular  reasons. 
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54.  Same — Provision  of  statate. 

55.  Same — Statement  by  reference. 

56.  Improvidently      and      unintentionally 

made  orders. 

57.  Same— Findings. 
58,  59.  Interlocutory  decree. 

60.  Same — Probate. 

61.  Judgment  pro  confeeso— On  crossbill 

in  equity.  , 

62.  Jurisdiction  of  cause  of  action. 

63-66.  Justices'    courts  —  Notice    of    setting 
trial. 


aai«Md    pleMlBsa,  see, 


67.  Same— "Order"  of  defined. 
68,  69.  Knowledge  of  judge. 

70.  Mandamus—Will  lie   to  compel   court 

to  hear  and  determine  motion. 

71.  New  trial  of  motion — Not   permitted. 

72.  Notice  and  motion — ^Distinguished. 

73.  Nunc  pro  tund  entry  of  order. 

74.  Same — After  appeal — Certifying  up. 

75.  Same — Evidence  on  motion  for. 

76.  Same— Must  have  been  actually  made. 

77.  Same — Record  of. 

78.  Same — Showing  necessary — Not   made 

at  chambers. 

79.  Same — Waiver  of  notice  of  motion. 

80.  Orders  made  without  notice. 

81.  Practice — In  general. 

82.  Same — Motion,  how  made. 

83.  Presumption  of  regular  proceedings. 

84.  Relief  granted. 

85.  Renewal  of  motion — In  general. 

86,  87.  Same — As  to  being  discretionary  with 
court. 

88,  89.  Same— Appeal— Abuse  of  discretion. 
90,  91.  Same — When  leave  may  be  granted. 

92.  Setting    aside    order  —  Inadvertence. 

etc.  ' 

93.  Separate  and  distinct  motions. 

94.  Stranger  to  record. 

As  to  eoDtempt  committed  by  dlnoboTlBff 
lawful  order  of  court,  see,  post,   §  1209. 

As  to  court  commlraloucm  kearlns  mo- 
tions, etc.,  see,  ante,  9  259  and  note. 

As  to  Judgment  on  pleadluipa,  and  motion 
tkcrefor,  see,  ante,  8  582  and  note. 

As  to  motion,  and  notice  of  motion,  for 
Injunction,  see,  ante,  9  528  and  note. 

As  to  motion,  and  notice  tkereof,  for  sale 
of  property  beld  under  attacbment,  see, 
ante,  8  548  and  note. 

As  to  motion,  and  notice  tkereof,  to  ra- 
eate  or  modify  Injunction,  see,  ante,  8  582 
and  note. 

As  to  motion,  and  order  tbereon,  not  be- 
<BV  part  of  Judsment-roU,  see,  ante,  8  (70 
and  note. 

As    to    motion    for    new    trial,    see,    ante, 

88  656  et  seq.  and  notes. 
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As    io    motion    to 

ante,  8  473  and  note. 

As  to  motion  to  discharge  attaduneat,  see 

ante,   88  556-558  and  notes. 

As  to  motion  to  m«»dify  or  correct  award 
of  arbitrators,  see,  post,  8  1288. 

As  to  motion  to  open  default  and  set  aside 
Jvdffment,  see.  ante,  8  478  and  note. 

Aa  to  motion  to  release  attacbment,  see. 

ante,  8  554  and  note. 

As  to  motion  to  strike  out  sham  or  Irrele- 
vant pleadings,  see,  ante,  8  458  and  note. 

As  to  orders  and  decrees  In  probate  pre- 
ceedlnys,  see,  post,  8  1704  et  seq.  and  notes. 

As  to  proceedings  to  be  In  Bnsllsk  lan- 
Kua«re,  see,  ante,  8  186  and  note. 

As  to  provisions  aa  to  motions  and  orders 
In  civil  actions  belnv  appUcable  to  special 
proceedlnips,  see,  post,  8  1064. 

As  to  review  of  orders  by  certiorari,  see, 

post.  8  1067. 

As   to   use   of   abbreviations,  and   flsures. 

see,  ante,  8  186  and  note. 

As  to  use  of  depositions  and  allldavlts  on 
motions,  see,  post,  8  2009. 

1.  Absence  of  counsel  for  opposing'  party 
at  time  set  for  hearing  of  motion  which 
resulted  in  certain  order  does  not  cure  or 
waive  error  therein.— Lybecker  v.  Murray. 
58  Cal.  186,  190. 

a.  Amendment  of  order— Notlee  of.— Con- 
ditional order  vacating  sale  by  assignee  in 
insolvency  can  not  without  notice  to  pur- 
chaser be  amended  so  as  to  become  abso- 
lute.— ^Thompson  v.  Superior  Court.  119  Cal 
538,  543,  61  Pac.  868. 

8.  Amendment  of  proof  of  service  of 
summons  may  be  amended  after  Judgment 
by  Inserting  fact  omitted  from  affidavit 
and  order  allowing  such  amendment  en- 
tered nunc  pro  tunc  as  of  date  before  Judg- 
ment.—Woodward  v.  Brown,  119  Cal.  283. 
299,  63  Am.  St.  Rep.  108.  61  Pac.  2,  642. 

4.  Amendment  of  record—When  made— 

During  term,  when  terms  of  court  were 
held,  record  might  be  amended  In  any 
manner  so  as  to  be  made  conformable  to 
facts.  But  when  term  is  past  It  can  only 
be  amended  In  cases  where  record  Itself 
shows  error,  ih  such  cases  there  must  be 
record  evidence  to  amend  by.— Branger  v 
Chevalier,  9  Cal.  172,  178. 

5.  Artlllce   or  trick— In  procuring  order. 

—Court  which  makes  order  procured  by  ar- 
tifice  or   trick   has  ample  power  to   vacate 

«.  Certified  copies  of  orders  required  to 
be  furnished  on  appeals  should  be  fur- 
nished and  certified  by  clerk  of  court 
which  made  order  and  In  whose  minutes  It 
is  entered.— Mansfield  v.  O'Keefe.  132  Cat 
862,  368,  66  Pac.  826.  ^**' 

7.     Clerk  has  no  authority  to  enter  upon 
minutes  certified  copy  of  order  without  any 
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direction  of  court  therefor. — Devlin  v.  Ryd- 
b«rg,  IZt  Cal.   824.  325,  64  Pac.  896. 

8.    Chambeni   of  Jndse— Wliat  coniildered 

M« — Judges'  chambers  are  not  confined  to 
some  particular  room  In  courthouse  or 
other  place  for  usual  transaction  of  judi- 
cial business  not  required  to  be  done  in 
open  court.  Chamber  business  may  be  done, 
and  often  Is  done,  on  street,  In  Judge's  own 
house,  at  hotel  where  he  stops  when  ab- 
sent from  home,  or  It  may  be  done  In  tran- 
situ on  cars,  in  grolnsr  from  one  place  to 
another,  within  proper  Jurisdiction  of  court. 
—Estate  of  Lux,  100  Cal.  593,  601,  33  Pac. 
J41.  See  Von  Schmidt  v.  Wldber,  99  Cal.  611, 
S4  Pac,  109;  In  re  neasrle,  14  Sawy.  C.  C. 
232,  265,  89  Fed.  838. 

91.  ChaBffe  of  order  by  court. — Court  hav- 
ing made  order  upon  which  parties  have 
acted  can  not  without  any  statutory  au- 
thority change  his  mind  and  discharge  his 
order,  as  such  would  lead  to  great  uncer- 
tainty. In  convenience,  and  in  some  cases 
perhaps  to  wrong  and  injustice,  e.  g.  court 
having  directed  stay  of  execution  upon  giv- 
ing of  undertaking  can  not  arbitrarily  set 
aside  his  order  after  stay  is  perfected. — 
Lee  Chuck  v.  Quan  Wo  Chong  Co.,  81  Cal. 
222,  228,  15  Am.  St.  Rep.  50,  22  Pac.  594. 

10.  After  granting  trial  It  is  irregular 
for  Judge  to  Immediately  proceed  to  render 
contrary  Judgment  without  hearing  or  no- 
tice.—Mitchell  V.  Hackett,  14   Cal.   661,   667. 

11.  CoiuitraetJoB  of  aection— Aa  to  mean- 
lag  of. — Section  Is  taken  from  New  York 
Code  of  Procedure,  and  codlflers  of  that 
state  thus  explain  their  purpose  in  employ- 
ing the  phraseology  they  did:  "To  avoid  the 
confusion  incident  to  use  of  word  'Judg- 
ment' In  two  senses,  one  as  Interlocutory 
and  other  as  final,  we  have  thought  it  bet- 
ter to  use  it  only  in  latter  sense  and  to 
designate  all  other  written  directions  of 
court  or  Judge  as  orders.'*  In  the  purpose 
thus  expressed .  no  intent  is  perceived  to 
abolish  power  of  court  of  equity  to  pro- 
nounce what  in  equity  practice  was  called 
interlocutory  decree  or  decretal  order,  but 
only  a  provision  to  effect  that  that  which 
finally*  determined  rights  of  parties  should 
be  called  Judgment,  and  that  every  other 
direction  of  court  or  Judge  made  or  entered 
in  writing  should  be  denominated  an  order. 
—Thompson  v.  White,  68  Cal.  505,  508. 

12.  Contempt  of  court  Ib  not  committed 
by  disobeying  unauthorized  or  unlawful  or- 
der.—Hennessy  V.  Nlcol,  105  Cal.  188-141, 
38  Pac  649. 

IS.  Same— Oenlal  of  right  to  move  to  dis- 
solve an  injunction  Is  not  authorized  on 
ground  that  party  is  In  contempt,  where  no 
contempt  proceedings  have  been  brought 
against  him. — State  ex  rel.  Gemmell  v. 
Clancy,  24  Mont.  859,  863.  61  Pac.  987. 

14.  Correction  of  reeord-^To  conform  to 
•etnal  faeta  and  speak  truth  Is  ordinarily 
made  on  notice  to  all  parties  interested, 
but    court   has   power    to    make    correction 


without    notice. — Crim    v.    Kessing,    89    Cal. 
478,  486,  23  Am.  St.  Rep.  491,  26  Pac.  1074. 

15.  Same— liVben  notice  required. — Cleri- 
cal misprisions  in  Judgment,  record  afford- 
ing evidence  thereof,  may  be  corrected  at 
any  time  by  court  upon  its  own  motion  or 
motion  of  interested  parties,  either  with  or 
without  notice;  but  where  inspection  of 
record  does  not  show  error,  notice  of  mo- 
tion to  amend  Judgment  will  be  required  to 
be  given  parties  affected  thereby. — Scam- 
man  V.  Bonslett,  118  Cal.  93,  62  Am.  St.  Rep. 
226,  50  Pac.  272. 

16.  Courts  of  record  have  Inherent  power 
to  correct  their  records  so  that  they  shall 
conform  to  actual  facts  and  speak  truth 
of  case,  and  such  correction  may  be  made 
at  any  time,  either  upon  motion  of  court 
itself  or  at  instance  of  any  party  interested 
in  the  matter.  Ordinarily  court  would  re- 
quire notice  of  motion  to  be  given  by  par- 
ties interested,  but  it  has  power  to  make 
correction  without  such  notice. — Crim  v. 
Kessing,  89  Cal.  478,  486.  23  Am.  St.  Rep.  491, 
26  Pac.  1074.  I 

i; 

17.  Conrt— Order  of*  dlstlngnlahed  from 
that  of  Judge. — That  order  was  made  by 
court,  and  not  made  by  Judge  at  chambers, 
sufficiently  appears  where  it  is  entitled  and 
filed  in  court  and  is  under  its  seal,  though 
in  drafting  order  Judge  employs  phrase  "it 
appearing  to  me"  and  testatum  clause  says 
"in  witness  whereof,  I  have  hereunto  set 
niy  hand." — Oaks  v.  Rodgers,  48  Cal.  197, 
200. 

18.  Conrt'a  ovm  motion— Amendment  of 
Judgment  to  correct  mere  clerical  misprision 
may  be  made  by  court  of  its  own  motion 
and  with  or  without  notice. — ^Dickey  v.  Gib- 
son, 113  Cal.  26,  34,  54  Am.  St.  Rep.  321,  45 
Pac.  15. 

10,  Definition  of  motion.  —  Motion  is 
properly  application  for  ruling  or  order, 
made  viva  voce  to  court  or  Judge.  It  is 
distinguished  from  more  formal  applica- 
tions for  relief  by  petition  or  complaint. 
Grounds  of  motion  are  often  required  to 
be  stated  in  writing  and  filed.  In  practice, 
form  of  application  itself  is  often  reduced 
to  writing  and  filed.  But  making  up  and 
filing  application  itself  is  not  to  make  mo- 
tion. If  nothing  more  were  done  it  would 
not  be  error  in  court  to  entirely  ignore 
proceeding. — •Attention  of  court  must  be 
called  to  it.  Court  must  be  moved  to  grant 
order. — People  v.  Ah  Sam,  41  Cal.  645,  650. 

20.  Motion  is  application  for  order  or  di- 
rection of  court  not  included  in  Judgment. 
— Estate  of  Harrington,  147  Cal.  124,  128, 
81  Pac.  546. 

21.  Same— Petition  to  conrt  of  equity  for 

payment  of  money  in  hands  of  receiver  is 
motion,  and  it  matters  not  whether  sworn 
statement  of  petitioner  be  termed  com- 
plaint, petition  in  nature  of  complaint,  or 
affidavit.  It  is  showing  of  petitioner  as 
basis  of  order. — California  T.  Ins.  &  T.  Co. 
V.  Consolidated  P.  C.  Co.,  117  Cal.  237,  240, 
49  Pac.  1. 
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Saire^  Verified    petition    for    order, 

upon  which  order  to  show  cause  is  issued, 
is  motion;  and  allegrations  thereof  are  ad- 
missible in  evidence  on  heariner. — California 
T.  Ins.  &  T.  Co.  V.  Consolidated  P.  C.  Co., 
117  Cal.  237,  239,  49  Pac.  1. 

28.  Definition  of  orde^— In  seneml. — Or- 
der may  be  defined  to  be  Judg:ment  or 
conclusion  of  the  court  upon  any  motion 
or  proceeding:.  It  means  where  court  or 
judgre  grants  afflrmatiy^  relief  or  where 
relief  is  denied. — Oilman  v.  Contra  Costa 
Co.,  8  Cal.  62.  57,  68  Am.  Dec.  290. 

24.  Order  is  decision  made  durlnsr  prog- 
ress of  cause,  either  prior  or  subsequent 
to  final  Judgement,  settlingr  some  point  of 
practice,  or  some  question  collateral  to 
main  issue  presented  by  pleadings  and  nec- 
essary to  be  disposed  of  before  such  issue 
can  be  passed  upon  by  court,  or  necessary 
to  be  determined  in  carrying:  into  execution 
final  Judgement. — Loringr  v.  Illsley,  1  Cal.  24, 
27;  Estate  of  Smith,  98  Cal.  686.  640,  83  Pac. 
744. 

26.  Order,  as  distinct  from  final  Judgr- 
ment,  is  Judgement  or  conclusion  of  court 
upon  any  mojtlon  or  proceeding. — ^Estate  of 
Rose,  80  Cal.  166.  170,  22  Pao.  86. 

28.  Snn&e  — Filing  not  oaocntlnL — Paper 
signed  by  Justices  of  supreme  court,  ex- 
tending time  to  file  transcript,  is  order  of 
court  before  filing  thereof. — ^Desmond  v. 
Faus.  88  Cal.  184,  186,  22  Pac.  803. 

27.  Same  — Mere    dednmtlon    by    Jndset 

e.  g..  that  injunction  is  no  longer  in  force — 
not  being  "direction*' — does  not  constitute 
"order." — ^Devlln  v.  Rydberg.  132  Cal.  824. 
326,  64  Pac.  896. 

28;.  Same— Probate. — Judgment  of  court 
refusing  to  admit  will  to  probate  is  not 
final  Judgment,  but  order  of  court,  and 
therefore  orders  made  thereafter  are  not 
orders  made  after  final  Judgment. — Estate 
of  Smith,  98  Cal.  686,  638,  641.  33  Pac.  744. 

29.  Same^Rnllns  on  oTldence. — Ruling 
made  during  course  of  trial  admitting  or 
excluding  evidence  is  not  an  order  within 
meaning  of  this  section. — ^McOuire  v.  Grew, 
88  Cal.  226.  232,  23  Pac.  812. 

80.  Same  ««  Sale  on  foreclcMare. — Direc- 
tion for  further  sale  of  mortgaged  premises 
after  decree  of  foreclosure  under  provi- 
sions of  section  728,  ante,  is  order  after 
judgment,  being  decision  in  proceeding 
taken  upon  application  or  motion  of  plain- 
tiff after  notice  to  defendant,  and  based 
upon  affidavit  setting  forth  matters  that 
had  occurred  subsequent  to  entry  of  Judg- 
ment.— Byrne  v.  Hoag,  126  Cal.  283,  287,  58 
Pac.  688. 

31.     Same— Supplementary    proceedings^ — 

Decision  of  Justice  of  peace  under  proceed- 
ings supplementary  to  execution  is  mere 
order  and  does  not  constitute  Judgment 
within  meaning  of  section  974,  ante. — Wells 
v.  Torrance.  119  Cal.  437,  439.  51  Pac.  626. 

82.  Same— -Wbat  controls. — Character  of 
the  court's  action  or  direction  is  to  be  de- 
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termined  by  the  nature  of  action  itself, 
considered  in  light  of  its  authority  in  prem- 
ises, rather  than  what  it  has  been  desig- 
nated by  court;  e.  g.  direction  for  further 
sale  of  mortgaged  premises  under  section 
728,  ante,  is  an  order,  although  designated 
by  court  a  decree  of  foreclosure  and  order 
of  sale. — Byrne  v.  Hoag,  126  Cal.  283,  287. 
68  Pac.  688. 

88.     Discretion    of   eonrt— Definition   of.— 

Order  lying  in  discretion  of  court  must  in 
great  degree  depend  upon  special  circum- 
stances of  each  case  and  be  so  governed 
as  to  prevent  delays  and  to  promote  Jus- 
tice, and  where  no  meritorious  defense  la 
asserted,  and  no  leave  to  answer  la  asked 
in  court  below,  appellate  court  will  not  in- 
terfere with  order  overruling  demurrer. — 
Thornton  y.  Borland,  12  Cal.  489,  440. 

84.  Granting  of  certain  motions  and 
making  of  certain  orders  lie  in  discretion 
of  court,  but  under  no  circumstances  is  this 
discretion  to  be  exercised  arbitrarily.  It  la 
discretion  governed  by  legal  rules  to  do 
Justice  according  to  law,  or  analogies  of 
law.  as  near  as  may  be.  It  must  be  within 
these  limitations  to  promote  substantial 
Justice  in  case. — ^Lybecker  v.  Murray,  58  Cal. 
186.  189.  See  Ex  parte  Hoge,  48  Cal.  3,  5; 
Ex  parte  Marks,  49  CaL  680,  681. 

80.  Doctrine  of  rea  Jndlcatn  in  its  strict 
sense  does  not  apply  to  mere  orders  made 
on  motion  in  pending  proceedings. — Estate 
of  Harrington.  147  Cal.  124,  128,  81  Pac  646. 

Aa  to  rea  Jndlcata,  see.  ante,  %  88,  note 
pars.  85-43;  {  68  note  Part  XXV. 

80.  Same  W^herc  renewal  of  naotlon  al* 
lowed. — Doctrine  of  res  Judicata  In  Its  strict 
sense  does  not  apply  to  motions  made  in 
course  of  practice,  as.  for  instance,  issu- 
ance of  alias  writ  of  possession;  and  court 
may  upon  proper  showing  allow  renewal  of 
motion  of  this  kind  once  decided.  But  this 
leave  will  rarely  be  given  upon  ground  that 
moving  party  can  produce  additional  evi- 
dence In  support  of  his  motion,  unless  it 
also  appear^  that  new  state  of  facts  has 
arisen  since  former  hearing,  or  that  then 
existing  facts  were  not  presented  by  rea- 
son of  surprise  or  excusable  neglect  of 
moving  party. — Ford  v.  Doyle.  44  Cal.  635, 
637;  Bowers  v.  Cherokee  Bob,  46  Cal.  279, 
285;  Kenney  v.  Kelleher.  68  CaL  442,  444. 

87.  Effect  of  entry  or  non-entry  of  or- 
der.— ^Validity  of  order  does  not  depend  upon 
entry  by  clerk,  but  upon  fact  that  order 
has  been  made;  and  whenever  it  Is  ahown. 
order  has  been  made  by  court  it  is  as  eflfec- 
tive  as  if  it  had  been  entered  of  record  by 
clerk. — Von  Schmidt  v.  Widber,  99  Cal.  611, 
615,  34  Pac.   109. 

38.  No  provision  of  law  requires  all  or- 
ders of  court  to  be  entered  at  length  in  its 
minutes,  in  order  that  they  may  be  effec- 
tive, and  direction  of  court  or  Judge  is 
order,  whether  it  be  merely  made  in  writ- 
ing or  entered  in  minutes.  If  not  entered 
tt  should  be  filed,  in  order  that  It  may  form 
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part  of  records   in   case. — ^Von   Schmidt   y. 
Wldber.  99  Cal.  511,  614,  84  Pac.  109. 

39.  Action  of  court  does  not  depend  upon 
entry  of  its  orders  by  clerk,  but  upon  fact 
that  orders  have  been  made;  and  whenever 
It  is  shown  that  order  has  been  made  by 
court  it  is  as  effective  as  if  it  had  been  en- 
tered of  record  by  clerk. — ^Von  Schmidt  v. 
Widber.  99  Cal.  511,  515,  34  Pac.  109.  See 
Niles  T.  Edwards,  95  Cal.  41.  47.  30  Pac.  134. 

401,  Saaie— Duty  of  elerk  is  to  enter  mo- 
tion and  order  made  thereon  in  minutes  of 
court,  and  entry  should  state  grounds  on 
which  motion  is  based,  in  substance,  as 
stated  by  counsel  making  it.  These  grounds 
need  not  in  all  cases  be  entered  in  minutes 
in  full.  If  reference  to  any  document  filed 
is  made  in  statement  of  grounds,  the  entry 
may,  and  for  sake  of  brevity  should,  refer 
to  same  document. — ^Williams  y.  Hawley, 
144  Cal.  97,  100.  77  Pac.  762. 

41.  Same— Form  of  entry.— Order  should 
be  entered  in  such  terms  as  to  express  with 
precision  the  object  to  be  attained. — Jen- 
kins y.  Frink,  27  Cal.  387,  840. 


41i     SasBC^Skould  bo  Buidc  matter  of 
•rd. — ^With  exception   of  orders  in  matters 
of  probate,   there    is   no   provision    in    this 
code  which  requires  the  clerk   to   enter  In 
his  minutes  any  .order  of  court  during  trial 
/of  cause,  or  at  any  time  after  issue  and  b6- 
/  fore   judgment.      It    is    essential,    however, 
tfl   that  action  of  court  be  made  matter  of  rec- 
M   ord  in  order  that  there  may  be  no  uncer- 
I  tainty  as  to  action,  and  for  this  purpose  it 
is  customary  as  well  as  expedient  to  have 
its  acts  entered  in  minutes;  but  if  order  is 
formally  prepared  and  signed  by  Judge  and 
made  matter  of  record  by  filing  with  clerk, 
same  end  is  attained  as  if  it  were  spread  at 
length  upon   minutes  of  its  daily  transac- 
tions.—Von  Schmidt  v.  Widber,  99  Cal.  611. 
514,  84  Pac.  109. 

4S.     Equity  —  iBterasodlate      orders.  —  No 

prohibition  of  Intermediate  determinations 
by  a  court  of  equity  as  exigencies  of  case 
may  demand  is  made  by  this  section,  and 
it  is  not  in  confiict  with  section  187,  ante. — 
Thompson  v.  White,  63  Cal.  606,  608. 

44.  Evideaee  of  orders. — Records  of  court 
are  best  and  only  evidence  of  its  orders 
made.— Clark  v.  Crane,  67  Cal.  629,  686. 

40.     Ex     parte     orders  —  SnbstltntloB     of 

cxecvtor  upon  suggestion  of  death  of  party 
may  be  made  upon  ex  parte  application.— 
Campbell  v.  West,  93  Cal.  668,  656,  29  Pac. 
119. 


4dL  Same— InterrentloB. — Order  allowing 
intervention  may  be  properly  made. — Kim- 
ball V.  Richardson -Kim  ball  Co.,  Ill  Cal. 
386,  396,  48  Pac.  1111. 

47.  Groamds  of  the  motion  —  Mast  be 
stated* — ^Notices  should  specify  ground  of 
motion  and  give  information  to  adverse 
party  as  to  character  of  objections  which 
will  be  taken,  e.  g.,  notice  of  motion  to  dis- 
solve attachment  "because  said  writ  was 
improperly  issued"  is  insufficient;  it  should 


specify,  as  grounds  of  motion,  wherein  it 
would  be  urged  that  writ  was  improperly 
issued. — Freeborn  v.  Olaser,  10  Cal.  887,  388. 

48.  Notice  of  motion  must  state  the 
grounds  thereof;  hence  appeal  will  not  be 
dismissed  for  failure  to  file  undertaking, 
where  such  is  not  made  ground  of  motion, 
as.  had  such  ground  been  stated,  it  might 
have  been  made  to  appear  that  undertaking 
was  waived. — Clarke  v.  Mohr,  125  Cal.  540, 
548.  68  Pac.  176. 

40.     Same  — As    to    disregard    of   some. — 

Where  granting  of  motion  is  proper  upoh 
one  of  grounds  stated,  court  may  disregard 
other  grounds. — Toy  v.  Haskell,  128  Cal. 
658,  561,  79  Am.  St.  Rep.  70,  61  Pac.  89. 

60.     Same^Appeal— Review    of    motion. — 

Grounds  not  stated  in  motion  for  nonsuit 
can  not  be  reviewed  on  appeal  from  order 
denying  motion. — ^Bronxan  v.  Drobas,  93  CaL 
647,  660,  29  Pac  264. 

SI.     Same  -«  Jndgmeat     on     pleadings^— 

Qrounds  of  motion  for  Judgment  on  plead- 
ings are  sufficiently  stated  as  follows: 
That  motion  will  be  made  '*upon  pleadings, 
papers,  files,  and  records  in  said  action,  and 
upon  ground  that  answer  on  file  herein  con- 
stitutes no  defense  to  cause  of  action  or 
any  portion  thereof  stated  in  complaint." — 
Hearst  v.  Hart,  188  Cal.  327.  828.  60  Pac.  846. 

Sa.  Same  — New  trIaL — ^Where  specifica- 
tions of  error  and  insufficiency  of  evidence 
in  bill  of  exceptions  contain  and  show 
grounds  of  motion  for  new  trial,  reference 
thereto  is  sufficient  statement  of  grounds 
of  motion.— Williams  y.  Hawley,  144  Cal.  97, 
101.  77  Pac.  762. 

68.  Same^PartlcvIar  reaaoas  upon  which 
it  will  be  based  should  be  stated  in  motion 
for  new  trial,  as  there  may  be  ample 
grounds  for  granting  It  for  one  reason  and 
none  whatever  for  another. — ^Williams  v. 
Hawley,  144  Cal.  97,  99,  77  Pac.  762. 

54.  Same — ^Provlsloa  of  statute  indicating 
general  ground  or  reason  upon  which  par- 
ties may  proceed,  or  ground  upon  which 
motion  may  be  based,  e.  g.,  that  attachment 
may  be  discharged  upon  ground  that  writ 
was  improperly  Issued,  does  not  obviate 
necessity  of  specifying  points  of  objection 
upon  which  moving  party  will  rely.  If  point 
be  stated,  it  may  be  possible  for  opposite 
party  to  answer  It,  and  object  of  the  state- 
ment of  grounds  is  to  give  him  fair  oppor- 
tunity to  do  so. — Freeborn  v.  Olaser.  10 
Cal.  387.  839. 

8S.     Same  —  Statestcnt     by     reference. — 

Grounds  need  not  be  stated  at  length  In 
making  oral  motion,  but  the  court  must  in 
some  way  be  informed  thereof;  this  may 
be  done  by  reference  to  some  paper  on  file. 
—Williams  v.  Hawley,  144  Cal.  97,  100.  77 
Pac.  762. 

fiW.  Improvldeiitly  and  nnlntentlonally 
made  orders  may  be  set  aside,  but  parties 
interested  have  right  to  notice,  and  to  be 
heard  on  question;  and  that  orders  were  so 
made  will  not  be  presumed  on  appeal,  but 
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such  fact  must  be  affirmatively  shown. — 
Wunderlln  v.  Cadogran,  76  Cal.  617»  619,  17 
Pac.  7 IS. 

S7.  Same  Flndl»g«  can  not  be  set  aside, 
even  as  haviner  been  improvidently  and  un- 
intentionally made,  without  notice  to  par- 
ties interested. — Wunderlln  v.  Cadog-an,  76 
Cal.  617.  619.  17  Pac.  713. 

SS,  Interloeatory  decree  or  decretal  or- 
der may  be  entered  in  equity  cases  and  in 
cases  other  than  those  In  partition.  It  is 
Dot  conclusive,  but  may  be  modified  by 
final  decree,  as  law  and  evidence  may  re- 
quire.— Thompson  v.  White,  76  Cal.  381,  888, 
18  Pac.  399. 

69.  Interlocutory  decree  is  order,  and 
not  judgement,  in  so  far  that,  except  where 
expressly  provided  by  statute,  appeal  will 
not  lie;  but  It  may  be  reviewed  on  appeal 
from  judgrment. — ^Watson  v.  Sutro,  77  Cal. 
609,  611.  20  Pac.  88. 

00.  Same  —  Probate. — Interlocutory  de- 
cree in  probate  settlingr  administrator's  ac- 
counts is  not  final  Judgrment,  but  mere 
order. — Estate  of  Rose,  80  Cal.  166.  169.  22 
Pac.  86. 

61.  JndKineiit  pro  confe«so— On  m  croaa- 
hill  In  equity  in  federal  court  is  interlocu- 
tory and  not  final,  and  may  be  set  aside 
after  adjournment  of  term  and  the  bill  dis- 
missed for  want  of  equity,  such  dismissal 
carrying:  with  it  the  entire  fabric  of  the 
cross-bill,  and  thereafter  no  action  thereon 
can  be  maintained  in  the  state  court,  nor 
has  such  court  the  power  to  annul  the  or- 
der vacating:  the  same. — BIythe  Co.  v.  Bank- 
ers' Investment  Co..  147  Cal.  95.  81  Pac.  281. 

62.  JarladlctloB  of  eaaae  of  action. — ^Mere 
e:ivlng:  of  notice  Is  not  proceeding:  in  court, 
and  it  is  not  necessary  to  validity  of  mo- 
tion to  dissolve  injunction  that  court  in 
which  notice  is  to  be  made  have  Jurisdic- 
tion at  time  of  griving  notice.  If  it  have 
jurisdiction,  by  reason  of  chang:e  of  venue, 
at  time  of  hearingr  motion,  it  is  sufficient. — 
Younglove  v.  Steinman,  80  Cal.  375,  376,  22 
Pac.  189. 

63.  Jaivtlces*  court  ^-  Notice  of  sett  Ins 
trial. — In  a  justices'  court  notice  of  setting: 
cause  for  trial  is  Jurisdictional  and  must 
be  in  writing. — Elder  v.  Justices'  Court,  136 
Cal.  364.  366,  68  Pac.  1022. 

64.  Notice  of  time  set  for  trial  in  Jus- 
tices' court  must  be  in  writing:,  and  such 
notice,  with  mode  and  proof  of  service 
thereof,  must  be  entered  on  docket  and 
made  part  of  record,  or  court  is  without  Ju- 
risdiction.— Jones  V.  Justices'  Court,  97  Cal. 
323,  526,  32  Pac.  575. 

65.  DlHtlnirulHked t  City  of  Los  Ang:ele8 
V.  Young:,  118  Cal.  296,  297,  62  Am.  St.  Rep. 
234,  50  Pac.  534. 

66.  Where  record  of  Justices'  court  shows 
service  of  written  notice  of  time  of  trial,  it 
can  not  upon  certiorari  be  contradicted  by 
evidence  dehors  record. — City  of  Los  An- 
geles V.  Yuune:.  118  Cal.  296.  297.  62  Am.  St. 
Rep.  234,  50  Pac.  534. 


67.  Same — **Order«'  of  deflned* — An  "or- 
der" of  a  Justices'  court  is  defined  by  above 
section  as  being:  "every  direction  of  the 
court  or  Judg:e,  made  or  entered  in  writing:," 
other  than  a  Judgrment;  hence  it  must  be 
shown  to  have  been  "in  writingr";  moreover, 
an  order.  In  a  leg:al  sense,  means  a  deci- 
sion g:iven  in  an  action  pending,  and  during 
the  progress  thereof. — ^Nellls  v.  Justices* 
Court.  20  Cal.  App.  394.  129  Pac.  472. 

6&     Knowledge    of    Jadirc.  —  Where    the 

Judge  had  knowledge  of  matters  involved 
in  decision  of  motion,  it  will  be  presumed, 
if  necessary  to  support  Judgment  or  order, 
that  he  acted  upon  such  knowledge. — 
Southern  California  M.  R.  Co.  v.  San  Ber- 
nardino Nat  Bank.  100  Cal.  316,  321,  34  Pac. 
711;  Allen  v.  Rielly.  16  Nev.  452.  466. 

69.  In  all  motions  before  Judge  during 
progress  of  trial  he  may  act  on  his  own 
knowledge  in  regard  to  things  which  are 
in  their  nature  better  known  to  himself 
than  they  could  be  to  others. — Southern  Cal. 
M.  R.  Co.  V.  San  Bernardino  Nat.  Bank.  100 
Cal.  316.  321.  84  Pac.  711;  Table  Mountain  G. 
&  S.  M.  Co.  V.  Waller's  Defeat  S.  M.  Co.,  4 
Nev.  218.  97  Am.  Dec.  626. 

An  to  Judicial  kno^rledse»  see.  post,  §  1875. 

70.  Mnndaniaa— IK^IIl  lie  to  compel  eonrt 
to  henr  and  determine  motion  for  change  of 
venue  to  county  of  defendant's  residence. — 
Hennessy  v.  Nicol,  105  Cal.  138.  142,  38  Pac. 
649. 


71.     New  trial  of  motion— Not  permitted. 

— If  after  decision  of  motion  it  is  desired 
to  present  any  new  facts  for  consideration 
to  court,  proper  practice  is  to  ask  leave  to 
renew  motion.  If  it  is  desired  to  review 
action  of  court  upon  appeal,  it  is  sufficient 
to  present  order,  in  connection  with  bill  of 
exceptions,  containing  matter  upon  which 
the  court  based  its  action. — Harper  v.  Hil- 
dreth,   99  Cal.    265.   270.   33    Pac.   1103. 

721     Notice   and    motion— Dlstlnflrnlnkedd— 

Notice  of  motion  is  distinct  from  motion  it- 

iself.  and  notice   alone  is  not  sufficient,  on 

appeal,  to  show  making  of  motion. — ^Herr- 

llich   v.  McDonald,   80  Cal.   472.   474,   22   Pac. 

299. 

73.  Nunc  pro  tnnc  entry  of  oirder  sub- 
stituting parties  plaintiff  may  be  made,  and 
when  so  made  is  conclusive  upon  collateral 
attack. — Crim  v.  Kessing.  89  Cal.  478.  486, 
23  Am.  St.  Rep.  491.  26  Pac.  1074. 

74U     Same — After    appeal— CertlfTtnar    np. 

- — Order  actually  made,  and  after  appeal 
taken  entered  nunc  pro  tunc,  may  be  certi- 
fied up  to  appellate  court,  and  If  it  be 
proper  order  it  is  sufficient. — ^Lee  Chuck  v. 
Quan  Wo  Chong  Co.,  81  Cal.  222,  15  Am.  St. 
Rep.  50,  22  Pac.  694. 

75.  Same  —  Evidence  on  motion  for* — Or- 
der substituting  plaintiff  actually  made, 
but  not  entered,  may  be  entered  nunc  pro 
tunc,  and  upon  motion  for  such  entry  court 
making  order  is  sole  Judge  of  proofs  offered 
to  support  motion,  and  its  action  is  conclu- 
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sive,  except  In  direct  proceedine:  to  attack 
order.— Crim  v.  Kcsslng,  89  Cal.  478.  486. 
23  Am.  St.  Rep.  491.  26  Pac.  1074. 

70.     Sane— Moat  kave  been  actually  made. 

—Order  resting:  In  discretion  of  court  can 
tiave  no  existence  until  such  discretion  Is 
exercised,  and  order  can  not  be  entered  af- 
ter rlgrht  to  do  certain  act  has  expired, 
nunc  pro  tunc,  as  prior  to  time  rlgrht  lapsed. 
—Estate  of  Skerrett.  80  Cal.  62,  64,  22  Pac 
8S. 

77.  Same — ^Record  of. — Where  all  condi- 
tions upon  which  entry  of  Judgrment  or  or- 
der depends  exist,  and  making  of  entry  of 
(irder  is  mere  ministerial  duty  or  matter  of 
course,  and  performance  of  duty  is  neg:- 
lected  or  delayed,  or  where  order  has  ac- 
tually been  made  and  Its  entry  omitted,  it 
may  be  subsequently  entered,  and  If  Jus- 
tice requires  it,  may  be  made  to  take 
tfTcet  nunc  pro  tunc,  as  of  date  when  It  was 
actually  made,  or  at  any  time  when  exist- 
ing conditions  imposed  upon  court  or  its 
officer  duty  of  entering:  it;  but  entry  Itself 
.should  show  existence  of  facts  upon  which 
nunc  pro  tunc  entry  was  ordered. — Estate 
of  Skerrett.  80  Cal.  62,  63.  64,  22  Pac.  85. 

78.  Same— Skowlns  necesaaiT— -Not  made 
at  chambers. — Order  to  clerk  to  enter  In 
minutes  nunc  pro  tunc  an  order  allegred 
to  have  been  made  In  open  court  can  not 
properly  be  made  by  Jud^e  at  chambers, 
where  there  is  nothingr  in  record  to  show 
such  order  was  made. — ^Heffeler  v.  Henckell, 
27  Cal.  491,  494. 

70.    Same^-^TalTer  of  notice  of  motion^ — 

Notice  of  motion  to  enter  order  nunc  pro 
tunc  is  made  bV  party  to  whom  notice 
should  have  been  g:iven  being:  present  in 
court  at  making:  of  motion  and  without  ob- 
jection taking:  part  in  and  arguing:  same. — 
Herman  v.  San  tee.  103  Cal.  619,  526,  42  Am. 
St.  Rep.  146,  37  Pac.  509. 

HO.    Ordem  made  without  notice  may  be 

;et  aside  without  notice;  hence,  if  order 
made  without  notice  setting:  aside  order 
also  made  without  notice  is  void,  it  follows 
that  .first  order  was  void  also. — Coburn  v. 
Pacific  L.  &  M.  Co.,  46  Cal.  82,  83. 

81.  Practice— la  general. — Proper  prac- 
tice is  to  prepare  and  file  motion  in  writing: 
Ktatln?  grroundfl  -thereof,  or  to  have  same 
entered  In  minutes  of  court.  This  is  not 
necessary,  however.  Motion  may  be  made 
orally,  but  In  every  case,  whether  motion  is 
made  in  writing:,  entered  on  minutes,  or 
stated  orally,  same  should  be  preserved  by 
bill  of  exceptions,  where  It  Is  sought  to 
have  ruling:  thereon  reviewed,  in  order  that 
appellate  court  may  see  from  record  that 
motion  was  made,  and  g:round  upon  which 
it  was  made. — Herrllch  v.  McDonald,  80  Cal. 
472.  474,  476.  22  Pac,  299. 

82.  Same^-Motlon,  kow  aiade. — Attention 
of  court  must  be  called  to  relief  asked. 
Merp    fllins    of   written    application    is    not 


sufficient  as  motion. — Wallace  v.  Lewis,  9 
Mont.  403,  24  Pac.  22. 

83.  Prenamption   of   rcffular  proceedinsa. 

— Where  order  of  court  does  not  appear 
upon  face  of  record  to  have  been  beyond 
Jurisdiction  of  court  to  make,  althougrh  it 
may  be  irregular  and  in  some  respects  er- 
roneous, it  will  be  presumed  In  collateral 
attack  that  parties  were  before  court  and 
that  proper  proceedlngrs  were  had  to  au- 
thorize court  to  make  the  order. — Clark  v. 
Sawyer,  48  Cal.  183.  189. 

84.  Relief  granted  may  be  any  compat- 
ible with  facts  presented  where  movlngr 
party  in  his  notice  of  motion  prays  specific 
and  also  general  relief. — People  ex  rel.  Field 
V.  Turner.  1  Cal.  162,  166. 

85.  Renew^al    of    aiotlon  — -  la    general. — 

Leave  to  renew  motion  may  be  grlTen  after 
original  motion  has  been  denied. — Hitch- 
cock V.  McElrath.  69  Cal.  634,  635,  11  Pac. 
487.     See  Kenney  v.  Kelleher,  63  Cal.  442. 

86w  Same— As  to  belnir  discretionary  witk 
court* — ^Leave  to  renew  motion  once  denied 
lies  in  discretion  of  court. — Mace  v.  O'Reil- 
ley.  70  Cal.  281,  236.  11  Pac.  721. 

87.  In  ordinary  motions  where  jurisdic- 
tion Is  not  limited  by  statute  it  Is  dis- 
cretionary with  court  or  judg:e  hearing:  and 
denying:  motion  to  grrant  leave  for  its  re- 
newal, and  this  discretion  will  not  be  inter- 
fered with  by  appellate  court,  except  in 
cases  of  palpable  abuse. — Hitchcock  v.  Mc- 
Elrath, 69  Cal.  634,  635,  11  Pac.  487.  See 
Bowers  v.  Cherokee  Bob,  46  Cal.  279. 

88.  Same —- Appeal —«  Abnae  of  discretion 

must  be  shown  before  appellate  court  will 
Interfere  with  order  g:rantlng:  leave  to  re- 
new motion. — Bowers  v.  Cherokee  Bob,  46 
Cal.  279,  286. 

89.  Granting:  or  refusing:  of  leave  to  re- 
new motion  rests  in  discretion  of  court,  and 
appellate  court  will  not  Interfere  with  exer- 
cise of  such  discretion,  except  upon  clear 
showing:  of  abuse. — Kenney  v.  Kelleher,  63 
Cal.  442,  444. 

90.  Same^When  leave  may  be  granted. 

— Leave  to  renew  motion  may  be  g:iven  af- 
ter orig:Inal  motion  has  been  denied. — Ken- 
ney V.  Kelleher,  63  Cal.  442.  444. 

91.  It  is  quite  usual,  when  motion  is 
denied  which  moving  party  desires  to  re- 
new, to  have  entry  showing:  it  was  denied 
without  prejudice.  Leave  to  renew  need 
not,  however,  be  given  at  time  of  deniaL 
It  may  be  g:iven  at  any  time  afterwards  as 
well,  and  when  grlven  may  be  acted  upon. — 
Bowers  v.  Cherokee  Bob,  46  Cal.  279,  286. 

As  to  anbaeqaent  application  for  order 
refaaed,  see,  ante,  §5  182,  183  and  notes. 

02.  Settlniir  aalde  order —*  Inadvertence, 
etc. — Order  made  throuRh  inadvertence  or 
mistake  may  be  set  aside,  and  if  question 
of  mistake  or  inadvertence  is  disputed, 
decision  of  judgre  Is  not  open  to  review. — 
People  V.  Curtis.  118  Cal.  68.  71.  46  Pac.  180. 
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88.     Separate   and  dlatlnet  motion*. — Mo» 

tlon  to  open  default  and  motion  to  vacate 
Judgment  may  be  separate  and  distinct 
from  each  other;  depending:  upon  a  different 
record,  and  seeking  different  relief.  Party 
is  not  precluded  from  making  one  of  these 
motions   because   other   has   been   denied. — 


Thompson   v.   Alford,   128   Cal.    227.  229,   60 
Pac  686. 

04.  Stranver  to  reeord  has  no  standing, 
and  is  not  entitled  to  come  into  court  and 
make  motion  in  proceeding,  even  though 
he  be  surety  on  bond  of  party  Interested. — 
Estate  of  Aveline»  58  Cal.  259,  261. 


§  1004.    MOTIONS  AND  ORDERS,  WHERE  MADE.  Motions  must  be  made 

in  the  county,  or  city  and  county,  in  which  the  action  is  pending.    Orders  made 

out  of  court  may  be  made  by  the  judge  of  the  court  in  any  part  of  the  state. 

History:  Enacted  March  11,  1872,  founded  upon  §  516  Practice 
Act;  amendment  approyed  March  10,  1880,  Code  Amdta.  1880  (C.  C. 
P.  pt.),  p.  12. 


MOTIONS  AND  ORDERS— WHERE 

MADE. 

1.  Alimony  and  custody  of  children. 
2-4.  Application  of  section. 

5.  Court — Constitution  and  place  of. 

6.  Same — Definition  of  term  ** court." 

7.  Extension  of  time — ^Leave  to  renew  mo- 

tion is  not. 

8.  General  rule. 

9.  Judgment — Rendition  of. 

10.  Order  of  court — How  may  be  made. 

11.  Order  extending  time. 

A«  to  coarta  of  Jnatlee  In  general,  see, 
ante,  |§  33  et  seq.  and  notes. 

Aa  to  OTdera  extondlsv  time   In  venoral* 

see,  post,  §  1054  and  note. 

Aa  to  plaec  of  trial  of  dTll  aetlona,  see, 
ante,  if  392  et  seq.  and  notes. 

Am  to  powcra  of  Jadsea  out  of  court*  see, 
ante,  {  176  and  note. 

Aa  to  po^rera  of  anperlor  Jiids«  at  ekam- 
bera,  see,  ante,  §  166  and  note. 

1.  Alimony  and  enatody  of  children  pen- 
dente lite  in  divorce  cases  Is  required  to  be 
provided  for  by  order  made  in  court,  and 
can  not  be  made  except  by  court  in  which 
action  is  pending. — Bennett  v.  Southard,  35 
Cal.  688.  691. 

2.  Application  of  aectlon. — Section  applies 
to  cases  provided  by  section  166,  ante,  that 
judge  "may  at  chambers  grant  all  orders 
and  writs  which  are  usually  granted  in  first 
instance  upon  ex  parte  application." — ^Von 
Schmidt  V.  Widber,  99  Cal.  611,  518,  84  Pac. 
109. 

3.  Section  applies  only  to  such  matters 
and  orders  as  Judge  is  by  statute  authorised 
to  transact  at  chambers  or  out  of  court. — 
Bond  V.  Pacheco,  30  Cal.  630,  532;  Bennett 
V.  Southard,  35  Cal.  688.  691. 

4.  Venue  of  such  motions  only  as  may  be 
made  out  of  court  is  prescribed  by  this  sec- 
tion. It  does  not  undertake  to  say  what 
such  motions  are. — Larco  v.  Casaneuava,  80 
Cal.  560,  664. 

6.     Conrt  —  Constitution    nnd    place    of. — 

Under  present  constitution,  whenever  Judge 
of  superior  court  is  present  at  place  desig- 
nated  for   transaction   of  Judicial   business. 


and  there  assumes  to  transact  such  busU 
ness,  his  acts  may  be  considered  as  acts  of 
court  of  which  he  is  Judge. — ^Von  Schmidt  v. 
Widber.  99  Cal.  611,  614,  34  Pac.  109. 

6;     Saafto  —  Definition    of    term    ''coart.**— 

Term  **court'*  as  used  in  this  code,  means 
sometimes  place  where  court  la  held;  some- 
times tribunal  itself,  and  sometimes  Indi- 
vidual presiding  over  tribunal,  and  in  many 
cases  is  used  synonymously  as  well  as  inter- 
changeably with  "Judge,"  and  whether  act 
to  be  performed  by  one  or  other  is  gener- 
ally to  be  determined  by  character  of  act 
rather  than  by  such  designation.  —  Von 
Schmidt  v.  Widber,  99  Cal.  611.  613,  34  Pac. 
109. 


Aa  to  proTlalona  reapeetlns  placca  of  kold* 
Ins  eonrta»  see.  ante,  §8  142  et  seq.  and  notes. 

7.  Extenalon  of  time «- Lenve  to  renew 
motion  la  not* — Denial  of  motion  without 
prejudice  to  removal  before  another  court  to 
which  action  is  removed  does  not  operate 
to  extend  time  for  making  motion  which  is 
required  to  be  made  before  time  for  an- 
swering expires. — Wallace  y.  Liowis,  9  Mont 
403.  24  Pac.  22. 

8.  General  mlc  is  that  all  Judicial  busi- 
ness must  be  transacted  In  court,  and  au- 
thority to  transact  such  business  out  of 
court  is  exceptional,  and  does  not  exist  un* 
less  expressly  authorized  by  statute. — Car- 
penter V.  Nutter,  127  Cal.  61,  64,  59  Pac.  801. 

0.  Judgment— Rendition  of. — It  is  abso* 
lutely  essential  to  validity  of  judgment  that 
it  be  rendered  by  court  of  competent  Juris- 
diction, at  time  and  place  and  in  form  pre- 
scribed by  law. — ^Norwood  v.  Kenfleld.  84 
Cal.  829,  383. 

10.  Order  of  conrt^How  may  be  made. — 

Order  dispensing  with  bond  on  appeal  by 
municipal  officer  may  be  made  by  Judge  of 
superior  court  from  which  appeal  is  taken 
by  writing  signed  by  him  during  progress 
of  another  trial  and  filed  in  case,  but  not 
entered  in  minutes  of  court. — ^Von  Schmidt 
V.  Widber,  99  Cal.  511,  614,  84  Pac.  109. 

11.  Order  extending  time  for  preparation 
of  statement  or  bill  of  exceptions  should 
be  made  by  Judge  who  tries  case.  It  need 
not  be  made  in  court,  and  may  be  made  by 
Judge  in  any  part  of  state. — ^Matthews  v. 
Superior  Court.  68  Cal.  688,  641.  10  Pac.  128. 
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§1005.  NOTICE  OF  MOTION,  AT  WHAT  TIME  TO  BE  GIVEN.  When  a 
written  notice  of  a  motion  is  necessary,  it  muRt  be  given,  if  the  court  is  held 
in  the  county  in  which  at  least  one  of  the  attorneys  of  the  party  notified  has  his 
office,  five  days  before  the  time  appointed  for  the  hearing ;  otherwise,  ten  days. 

When  the  notice  is  served  by  mail,  the  number  of  days  before  the  hearing 

must  be  increased  one  day  for  every  twenty-five  miles  of  distance  between  the 

place  of  deposit  and  the  place  of  service ;  such  increase,  however,  not  to  exceed 

m  all  thirty  days ;  but  in  all  cases  the  court,  or  a  judge  thereof,  may  prescribe 

a  shorter  time. 

Hiotory:  Elnacted  March  11,  1872,  founded  upon  §  517  Practice  Act 
as  amended  1853  (Stats.  1853,  pp.  276,  278);  amendment  approved 
March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  13;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  177,  held 
unconstitutional,  see  history,  9  5  ante;  amendment  approyed  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  601,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  473;  May  6,  1919,  Stats,  and  Amdts.  1919,  p.  289.  In  effect  July  22, 
1919. 


NOTICE  OF  MOTION— AT  WHAT  TIME 
TO  BE  GIVEN. 

1.  Application  of  section — In  general. 

2.  Same — Written  notice  intended. 

3.  Contribution  by  surety. 

4.  Decree  of  divorce— Custody  of  children — 

Notice  of  proceedings  to  change  decree. 

5.  Granting  time  to  file  counter-affidavits. 

6.  Indorsement  of  **dxie  service  admitted." 

7.  Insufficient  time  of  notice. 

8.  Jurisdiction  to  determine  question  of  no- 

tice. 

9.  Motion  to  change  place  of  trial. 

10.  Necessity  of  notice  under  above  section 

conceded. 

11.  Order  to  show  cause. 

12.  Shortening  time  of  notice. 

13.  Same — Order  to  show  cause. 

14.  Statute  directory. 

15.  Time  of  notice  of  motion  to  tax  costs. 
Am  to  extension  of  time,  see,  post,  §  1064. 

As  to  limitation  impoaed,  see,  post,  1 1054 
and  note. 

A«  to  propriety  ol  consideration  of  second 
Motion  to  ckanse  tke  place  of  trial  In  per^ 
vmml  actions,  wken  notice  of  first  motion 
«rao    insnfllcient    nnder    tke    above    section* 

iee,  ante.  §  397  and  note. 

As  to  time  allow^ed  to  amend  pleading  on 
•nstalnlns  of  demurrer  tkereto*  see»  ante, 
§  476  and  note. 

As  to  time  vritkin  wkich  any  act  prOTi- 
ded  bT  Invr  is  to  be  done  Is  computed  by 
exclndins  first  day  and  Indndins  last*  see, 
ante,  9  12;  and  Kerr's  Cyc.  Civ.  Code,  {  10; 
Kerr's  Cyc.  Pol.  Code,  §  12. 

As  to  walTcr  of  riffbt  to  change  place  of 
trial  in  personal  actions  to  tbe  county  of 
defendants  residence  by  failure  to  invoke 
aettouy  see.  ante.  9  896,  note  par.  137. 

1.     Application    of   section— In   general. — 

Section  does  not  apply  to  matters  of  which 


party  recelvlngr  notice  is  not  legally  en- 
titled thereto,  and  in  such  cases  court  may 
prescribe  any  notice  it  sees  fit,  notice  being 
in  any  event  matter  of  favor. — ^Mudd  v. 
Mudd,  98  Cal.  320,  322,  38  Pac.  114. 

As  to  order  ntade  vritkont  notlee»  see, 
ante,  9  937  and  note. 

a.     Same  — Written     notice     is     intended 

when  statute  speaks  of  notice,  and  is  es- 
sential to  protection  of  rights  of  party  af- 
fected by  it.  Any  other  practice  would,  in 
many  instances,  be  attended  with  mischie- 
vous results,  and  hence  should  be  discoun- 
tenanced, and  statute  does  not  provide  for 
any  other  than  written  notice,  but  if  no- 
tice be  in  open  court,  entered  in  minutes  of 
clerk,  it  can  properly  serve  as  substitute 
for  notice  contemplated  by  statute,  it  should 
contain  all  substantive  elements  of  statu- 
tory notice,  and  should  be  brought  to  at- 
tention of  party  entitled  to  notice;  and  all 
this  should  appear  by  proper  entry  in  min- 
utes of  court. — Flateau  v.  Lubeck,  24  Cal. 
364,  365. 

As  to  necessity  for  notice  being  wrltten» 

see.  post,  9  1010  and  note. 

3.  Coatribntion  by  surety.  —  Notice  to 
surety  who  has  paid  more  than  his  share  of 
judgment,  for  execution  under  provisions 
of  section  709,  ante,  should  be  given  In  ac- 
cordance with  this  section,  there  being  no 
other  provision  of  code  upon  subject. — ^Da- 
vis v.  Heimbach,  76  Cal.  261,  264,  17  Pac. 
199. 

4.  Decree  of  divorce-— Custody  of  cklldren 
—Notice  of  proceedings  to  ckange  decree. — 

Where  an  action  was  brought  in  the  state 
of  California  by  a  wife  against  her  husband 
for  a  divorce,  and  an  interlocutory  decree 
was  duly  thereafter  entered  in  the  cause, 
and  in  such  interlocutory  decree  the  cus- 
tody of  the  two  children  of  the  marriage 
were  awarded  to  the  mother,  with  permis- 
sion to  the  father  to  visit  them  at  stated 
times  but  providing  that  the  children  should 
not  be  removed  from  nor  leave  the  juris- 
diction  of   the   court   in   Del   Norte   county, 
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California,  until  their  majority,  unless  upon 
the  written  permission  of  that  court  and 
thereafter  a  written  permission  was  given 
by  the  court  for  the  removal  of  the  chil- 
dren from  the  Jurisdiction  of  the  court  and 
they  were  taken  by  the  mother  to  the  home 
of  her  father  in  Ores:on;  the  father  there- 
after filed  a  petition  in  the  California  court 
for  an  order  modifylnsr  the  origrinal  inter- 
locutory decree  in  so  far  as  it  related  to 
the  custody  of  the  children,  service  of  his 
petition  and  a  citation  from  the  court  were 
attempted  to  be  made  on  the  wife  in  Yam- 
hill county,  Oregron,  as  proved  by  the  certi- 
ficate of  the  sheriff  of  Yamhill  county,  re- 
quiring: the  wife  to  appear  in  Del  Norte 
county,  California,  and  answer  the  petition 
within  ten  days  after  the  service  thereof. 
A  hearing  was  had  by  the  California  court 
in  the  absence  of  the  wife  and  a  modifica- 
tion of  the  interlocutory  decree  was  made 
giviner  the  care,  custody  and  control  of  the 
children  to  the  father.  On  habeas  corpus 
proceedings  broug:ht  In  Oregron  to  recover 
the  custody  of  the  children  the  Oregron  court 
held  that  the  notice  attempted  to  be  served 
in  Oregron  upon  the  divorced  wife,  who  was 
a  bona  fide  resident  of  Oregon,  was  without 
extraterritorial  force,  and  not  having  been 
served  upon  her  attorney,  and  she  not  ap- 
pearing at  the  hearing,  and  that  the  ten 
days'  notice  in  the  citation  requiring  her  to 
appear  and  answer  within  that  time  not 
being  in  accordance  with  the  spirit  of  the 
above  section  of  the  California  code  and  of 
section  410,  ante,  the  decree  rendered  at 
the  hearing  upon  such  citation  awarding 
the  custody  of  the  children  to  the  father  In- 
stead of  the  mother  was  invalid. — Griffin  v. 
Qrlffln,  96  Oreg.  78,  187  Pac.  698. 

5.  Granting  time  to  flle  coanter-afllda- 
▼ita  on  motion,  is  matter  within  discretion 
of  court. — Pierson  v.  McCahill,  22  Cal.  127, 
130. 

8.    Indorsement  of  ''due  ■crvlee  admitted'' 

upon  paper  may  waive  objection  that  it 
was  not  served  In  time,   indorsement  "due 

service    admitted    this    day    of    " 

(stating  time)  admits  only  that  paper  was 
duly  served  on  that  day.  and  is  not  waiver 
of  objection  that  service  was  made  too  late. 
— Towdy  V.  Ellis,  22  Cal.  650,  657. 

An  to  vervlce  of  papern,  generally,  see, 
post,  8§  1010  et  seq.  and  notes. 

7.  Insnfllclent  time  of  notice  being  given, 
party  not  appearing,  may  treat  motion  as 
having  been  made  without  notice,  and  may, 
ex  parte,  apply  to  court  to  set  aside  order 
made. — Johnson  v.  Wide  West  Min.  Co.,  22 
Cal.  479,  480. 


8»  Jnriadletion  to  determime  ««catiiHi  of 
notice* — Change  of  attorney  by  order  of 
court  under  subdivision  2  of  section  284, 
ante,  involves. Judicial  action,  and  require- 
ment  of  notice  aa  basis  of  such  order  neces- 
sarily implies,  at  least,  exercise  of  sufficient 
Jurisdiction  to  determine  that  notice  has 
been  given.  Notice  must  be  in  writing,  and 
contain  statement  of  relief  sought,  and  be 
served  as  required  by  this  section. — Rund- 
berg  V.  Belcher,  118  CaL  689,  690,  60  Pac 
670. 

0.  Motion  to  ekange  place  of  trial  based 
on  the  ground  that  the  county  where  the 
action  was  commenced  is  not  the  proper 
county,  accompanied  with  a  demand  that 
the  place  of  trial  be  changed  to  the  proper 
county,  is  not  such  a  motion  within  the 
meaning  of  this  section  that  requires  to  be 
made  on  notice  (Shaw,  J.,  con.  op.). — ^Bohn 
V.  Bohn,  16  Cal.  App.  182,  116  Pac.  568. 

Aa  to  change  of  place  of  tHal  generally* 

see,  ante,  8  397  and  note. 

1<K  Neeeaslty  of  notice  nnder  above  aee- 
tlon  conceded*  it  is  held  that  by  appearing 
and  contesting,  the  want  of  proper  notice 
was  waived. — Bohn  y.  Bohn,  16  CaL  App. 
181,  116  Pac  668. 

11.  Order  to  akovr  eanae  why  commis- 
sion to  take  testimony  should  not  issue, 
when  served  upon  adverse  party,  is  equiva- 
lent to  notice  of  motion,  and  no  further  no- 
tice is  required. — Dambmann  v.  White,  48 
Cal.  439,  440. 

12.  Shortening  time  of  notice  by  Judge 
will.  In  absence  of  showing  to  contrary,  be 
deemed  made  for  sufficient  cause. — Cali- 
fornia M.  &  S.  Bank  v.  Graves,  129  CaL  649, 
650,  62  Pac.  269. 

13.  Sane— Order  to  aliow  caiiae  why  mo- 
tion to  take  testimony  should  not  issue,  re- 
turnable at  certain  time  less  than  that  pre- 
scribed by  this  section,  *  is  equivalent  of 
motion  and  order  shortening  time  for  hear- 
ing thereof. — Dambmann  v.  White,  48  CaL 
439.  451. 

14.  Statute  directory.  —  Statutes  fixing 
time  for  filing  papers  in  cause  are  merely 
directory,  and  court  has  it  always  in  its 
power,  in  exercise  of  proper  discretion,  to 
extend  time  fixed  by  law,  whenever  ends  of 
Justice  would  seem  to  demand  such  exten- 
sion.— Wood  V.  Fobes,  5  CaL  62. 

16.     Time  of  notice  of  motion  to  tax  costs 

may  be  shortened  under  the  provisions  of 
this  section. — Furtinatl  v.  Butterfleld,  14 
Cal.  App.  25,  110  Pac.  963. 


§1006.    TRANSFER  OF  MOTIONS  AND  ORDERS  TO  SHOW  CAUSE. 

When  a  notice  of  motion  is  given,  or  an  order  to  show  cause  i.s  made  returnable 
before  a  judge  out  of  court,  and  at  the  time  fixed  for  the  motion,  or  on  the 
return  day  of  the  order,  the  judge  is  unable  to  hear  the  parties,  the  matter  may 
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be  transferred  by  his  order  to  some  other  judge^  before  whom  it  might  origin- 
ally have  been  brought. 

History:    Enacted  March  11,  1872,  re-enactment  of  8  618  Practice  Act 


1»  Trmmmter  fTom  one  department  to  an- 
other of  superior  court  of  certain  county, 
upon  application  of  party,  should  be  upon 
notice  to  opposite  party,  but  such  rule  does 
not  apply  where  judges,  for  more  conveni- 
ent dispatch  of  business,  or  for  other  rea- 
son they  may  deem  necessary,  make  order 
assigning  or  transferring  cases  for  trial  to 


any  one  or  more  of  several  departments  of 
such  court. — Bell  v.  Peck,  104  Cal.  35,  38,  37 
Pac.  760. 

Aa  to  dlsanallllcatioaa  of  Judgeat  see,  ante. 
i  170  and  note. 

As  to  notlee  of  atotfon,  see,  ante,   §  1005 
and  note. 


§1007.  ORDER  FOR  PAYMENT  OF  MONEY,  HOW  ENFORCED.  When- 
ever an  order  for  the  payment  of  a  sum  of  money  is  made  by  a  court,  pursuant 
to  the  provisions  of  this  code,  it  may  be  enforced  by  execution  in  the  same 
manner  as  if  it  were  a  judgment. 

History:   Enacted  March  11,  1872. 


ORDER  FOR  PAYMENT  OF  ALIMONY— 
ENFORCEMENT  OF. 

1.  Alimony — Execution  may  issue. 

2.  Appeal — Order  allowing  execution  for  ali- 

mony. 

3.  Contempt  —  Imprisonment    in    satisfaction 

of  fine. 

4.  Same — ^Payment  of  fine  by  imprisonment. 

5.  Decree  of  distribution. 

6.  Fine  imposed   for  contempt  of  court — Is 

judgment  or  order. 

7.  Order  to  show  cause. 

s 

1.  AllBiasy— -Elxeeatton  may  laane  in  di- 
vorce case  upon  order  allowing-  alimony  or 
counsel  fees. — Robinson  v.  Robinson,  79 
Cal.  611,  514,  21  Pac.  1096. 

Aa  to  enfwrccntent  of  decree  for  allaiony 
hj  execatton,  see,  ante,  SS  681  et  seq.  and 
notes. 

2.  Appeal— Order  allowing  exeentioa  for 
allBioBy.^ — Order  allowinsr  alimony  and  coun- 
sel fees  pendente  lite  in  divorce  case,  and 
providing  for  enforcement  thereof  by  exe- 
cution, is  appealable. — Sharon  v.  Sharon, 
76  Cal.  1,  S8,  16  Pac.  346. 

S;  Contentpt-ii-lBiPrlsoBnient  In  satlafae- 
tian  of  liB«« — This  section  offers  the  only 
method  authorized  by  law  for  the  enforce- 
ment of  a  fine  under  contempt  proceeding 


of  sections  1209  et  seq.,  post,  if  section  1205 
Penal  Code  is  inapplicable  (Angellotti,  J., 
dis.  op.). — Ex  parte  Karlson.  160  Cal.  386. 
117  Pac.  447. 

As  to  fine  latpoaed  for  contempt*  see  par. 
6,  this  note. 

Aa  to  conteatpta  venemlly,  see,  post, 
§§  1209  et  seq.  and  notes. 

4.  Saaie— Payment  of  fine  by  Imprison- 
ment.— Common-law  powers  to  enforce  not 
intended  to  be  taken  away  by  this  section, 
which  are  not  intended  to  be  exclusive,  but 
cumulative  as  a  remedy  for  that  purpose 
(Angellotti,  J.,  dis.). — Ex  parte  Karlson,  160 
CaL  883,  117  Pac.  447. 

5k  Deeree  of  diatrlbntion  is  not  such 
Judgment  or  order  for  payment  of  money 
against  administrator  as  may  be  enforced 
by  execution. — Estate  of  Kennedy,  129  Cal. 
384,  388,  62  Pac.  64. 

8.  Fine  latpoaed  for  eoateaipt  of  conrt— - 
la  Judsraient  or  order  for  payment  of  money, 
and  may  be  enforced  by  execution. — ^Matter 
of  Tyler.  64  Cal.  434.  438,  1  Pac.  884. 

See,  also,  pars.  8  and  4,  this  note. 

7.  Order  to  akovr  eanae. — Execution  for 
alimony  in  divorce  case  may  issue  under 
this  section  without  first  giving  defendant 
opportunity  to  show  cause  why  he  had  not 
made  payment. — ^Van  Cleave  v.  Bucher,  79 
Cal.  600,  602,  21  Pac.  954. 
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[See  Act  June  16,  1906.  ''relating  to  the  restoration  of  court  records  which  have  been  lost, 
mjured  or  destroyed  by  conflagration  or  other  public  calamity,"  Stats,  and  Amdts.  1907, 
Extraordinary  Session  1906,  p.  73,  1  Henning's  General  Laws,  3d  ed.,  p.  295.  as  aflPectinir  ibe 
sections  of  this  chapter.]  /  /  «r  » 


CHAPTER  V. 

NOTICES,  AND  FILING  AND  SERVICE  OP  PAPERS. 


§  1010.    Notices  and  papers,  how  served. 

§  1011.     When  and  how  served. 

§  1012.     Service  by  mail,  when. 

5  1013.     Service  by  mail,  how. 

§  1014.  Appearance.  Notices  after  appear- 
ance. 

§  1015.  Service  on  nonresidents.  Where  a 
party  has  an  attorney,  service  shall 
be  on  such  attorney. 


$1016.  Preceding  provisions  not  to  apply  to 
proceeding  to  bring  party  into  con- 
tempt. 

§  1017.     Service  by  telegraph. 

S  1018.     [No  such  section,] 

1 1019.  Service  of  papers  and  pleadings  in 
action  of  divorce. 


§  1010.  NOTICES  AND  PAPEES,  HOW  SERVED.  Notices  must  be  in-writ- 
ing, and  the  .notice  of  a  motion,  other  than  for  a  new  trial,  must  state  when, 
and  the  grounds  upon  which  it  will  be  made,  and  the  papers,  if  any,  upon  which 
it  is  to  be  based.  If  any  such  paper  has  not  previously  been  served  upon  the 
party  to  be  notified  and  was  not  filed  by  him,  a  copy  of  such  paper  must  accom- 
pany the  notice. 

Notices  and  other  papers  may  be  served  upon  the  party  or  attorney  in 

the  manner  prescribed  in  this  chapter,  when  not  otherwise  provided  by  this 

code. 

History:  Enacted  March  11,  1872,  founded  upon  S  519  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  177,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  601, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  473. 


NOTICES  AND  PAPEES— HOW  SERVED. 

1.  Actual   knowledge    or,  notice  —  As   to 

effect  of. 

2.  Admission  of  ''due  service." 

3.  Affidavit  served   along  with  motion — 

Sufficiency. 

4.  Appeal — Conflict  in  evidence  as  to  no- 

tice. 

5.  Attorney — Service  of  notice  on. 

6.  Character    of    notice — Written    notice. 

7.  Convict — Proceedings  to  forfeit  allow- 

ances— Written  notice  essential. 

8.  Decision — Sufficient  notice  of. 

9, 10.  Default — Notice  of  motion  to  open — 
Contents  of. 

11.  Notice — As  to  writing  required. 

12.  Same  —  Same  —  Notice  overruling  de- 

murrer must  be  in  writing. 

13.  Same — Form  of — Personal  notice  when 

form  not  prescribed. 

14.  Objections  to  the  service  of  process. 

15.  Order  overruling  demurrer — Notice  of 

decision — Service  upon  party  not  re- 
quired;  when. 


16.  Party  to  whom  notice  is  to  be  given. 

17.  Sheriff   is   not   only  person   who   majr 

serve  papers. 

18, 19.  Statement  of  grounds  in  notice, 
20-22.  Waiver  of  notice — As  to  generally. 

23.  Same  —  Appearing  and  arguing,  etc., 

constitutes  a. 

24.  Same — Asking  stay  of  execution. 

25.  Same — By  taking  appeal. 

26.  Same  —  Defendant    giving    notice    ot 

motion  to  dismiss. 

27.  Same— Evidence  of  waiver — Examples. 

28.  Same — Not  waived  by  appearance  in 

court,  and  hearing  order. 

29.  Same  —  Stipulation  extending  time  to 

answer — Waives  written  notice. 

30.  Written  notice — Necessity  of — Waiv«r 

of — Actual  knowledge  is  equivalent 
— Conflict  of  decisions. 

31.  Same — Criminal  cases  —  Notices  must 

be  written. 

32.  Same — Express  notice  necessary  to  for- 

feit right. 

33,  34.  Same  —  Knowledge  equivalent  to  no- 
tice, when. 
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35,36.  Same  —  Knowledge  not  equiTalent  to 
notice,  when. 

37-39.  Same — Notice  of  overruling  of  demur- 
rer. 

40.  Same — Object  of — Estoppel. 

41.  Same — ^Verbal  notice  to  clerk. 

42,43.  Same  —  Written    notice    of    decision 
necessary. 

As  to  citation*  and  serrlee  thereof,  to 
penon  aaapected  of  Ita-rlnir  embeasled  es- 
tate of  deceased  person,  etc.,  see.  post, 
S9 1458  et  seq.  and  notes. 

Aa  to  law  neither  does  nor  reqalres  Idle 
acts,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
S  3632. 

As  to  law  respecta  form  less  than  snb- 
staace,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.. 
fi  3528. 

As  to  notices,  and  serrlee  thereof.  In 
eases  of  nnlawfnl  detainer,  see,  post, 
S9  1161.  1162  and  notes. 

'     As  to  notice  by  clalanant  of  escheated  es- 
tate, see,  post,  S  1271. 

As  to  notices  in  eases  of  conteaApt  of 
covrt,  see,  post,  §  1212. 

As  to  notices  in  probate  proceedlniTS,  see, 
post,  9§  1704  et  seq.  and  notes. 

As  to  notice  In  proceeding  to  declare  life 
estate  terminated,  see,  post.   §  1723. 

As  to  notice  In  proceeding  to  perpetnate 
testimony,  see,  post.  S§  2084  et  seq.  and 
notes. 

As  to  notice  of  application  for  dlscharire 
of  person  imprisoned  on  civil  process,  and 
notice  thereof,  see,  post,  §{1144,  1145. 

Aa  to  notice  of  award  of  arbitrators,  see, 
post,   fi  1286. 

As  to  notice  of  ehanse  of  attorney,  see. 
ante,   fi  285  and  note. 

Aa  to  notice  of  intention  to  move  for  new 
trial,  see,  ante,  S  659. 

As  to  notice  of  motion  to  chanare  the 
place  of  trial  of  personal  actions  under 
19  395  et  seq.,  see.  ante,  S9  396,  897  and  notes. 

Aa  to  notice  of  pendency  of  action,  see, 
ante,   fi  409  and  note. 

As  to  notice  of  settinir  case  for  trial,  see, 
ante,  fi  594  and  note. 

As  to  notice  of  takinir  deposition  ont  of 
state,  see,  post,  fi  2024. 

As  to  notice  of  taking  dei^ositlons  within 
(he  state,  see,  post,  fi  2081. 

As  to  notice  on  application  for  appoint- 
ment of  ffuardian,  see,  potH.  99  1747,  1763. 

Aa  to  notice  on  applicatloa  for  chanse  of 
name,  aee,  post,  991276,  1277  and  notes. 

As  to  notice  on  application  for  voluntary 
dissolution  of  corporations,  see,  post,  9  1230. 

Aa  to  notice  on  application  for  writ  of  re- 
view, see,  post,  9  1069. 

As  to  notice  on  application  to  become  sole 
trader,  see,  post,  fi  1812. 


As  to  notice  on  writ'  of  mandate,  see, 
post,  fi  1088. 

As  to  service  and  flllns  of  notice  of  ap- 
peal, see,  ante,  9  940. 

As  to  service  and  fllinir  of  pleadlnirs,  see, 
ante,  fi  465  and  note. 

As  to  service  of  amendments  to  pleadings 
and  amended  pleadlnirs,  see,  ante,  fi  472  and 
note. 

Aa  to  service  of  citation  in  cases  of  con- 
tested elections,  see,  post,  9  1119. 

1.  Actual  knomrledire  or  notlce^As  to  ef- 
fect of. — Where  written  notice  is  required 
by  the  statute,  actual  notice  or  actual 
knowle'dse  does  not  take  the  place  of  the 
statutory  notice. — Timmons  v.  Coonley,  S9 
Cal.  App.  86,  179  Pac.  429. 

2.  AduilssloB  of  ''due  service"  upon  an 
answer  served  after  a  default  and  judg- 
ment had  been  entered  furnishes  no  reason 
for  allowing  a  motion  to  open  the  default. — 
Victor  Power  &  M.  Co.  v.  Cole,  11  Cal.  App. 
497,  503,  105  Pac.  758. 

3.  Affidavit  served  alons  with  n&otloiu— 
Sufficiency. — Where  the  notice  of  motion  to 
set  aside  a  default  judgment  does  not  state 
that  the  affidavit  of  one  of  the  defendants 
would  be  used  at  the  hearing,  but  it  ap- 
pears that  a  copy  of  such  affidavit  was 
served  on  the  attorney  for  the  plaintiff 
along  with  the  notice  of  motion,  he  will  be 
sufficiently  apprised  that  this  affidavit  will 
be  relied  on  at  the  hearing  of  the  proceed- 
ing to  satisfy  this  section. — Broderick  v. 
Cochran,  18  Cal.  App.  202,  204,  122  Pac.  972. 

4.  Appeal— Conflict  in  evidence  aa  to  no- 
tice.— Finding  or  ruling  as  to  notice,  made 
upon  conflicting  evidence,  will  not  be  dis- 
turbed by  appellate  court. — Rauer  v.  Silva, 
128  Cal.  42,  44,  60  Pac.  625. 

5.  Attorney— -Service  of  notice  on. — Serv- 
ice must  be  made  on  attorney  of  all  written 
notices,  and  all  other  papers,  except  original 
and  final  process,  subpoenas,  writs,  etc. — 
People  V.  Alameda  T.  R.  Co.,  30  Cal.  182, 
183. 

6.  Character    of    notice— W^ritten    notice, 

or  notice  in  open  court  of  which  minute  is 
made  by  clerk,  is  intended  when  statute 
speaks  of  notice. — Borland  v.  Thornton,  12 
Cal.  440.  448. 

7.  Convict— ProeeediniTS  to  forfeit  allow- 
ances— Written  notice  essential. — In  a  pro- 
ceedings against  a  convict  to  forfeit  his 
credits  for  good  behavior,  there  is  no  re- 
quirement that  there  shall  be  served  upon 
him  a  written  notice  of  hearing  in  a  pro- 
ceedings for  the  purpose  of  forfeiture  un- 
der section  1588  of  the  Penal  Code,  for  the 
reason  that  the  notice  referred  to  in  that 
section  is  not  imperatively  required  to  be 
in  writing;  and  the  provisions  of  the  above 
section  have  no  application  to  such  a  pro- 
ceeding.— In  re  McDonald,  45  Cal.  App.  480. 
sub  nom.  Ex  parte  McDonald.  187  Pac.  991. 

8.  Decision— Sufficient  notice  of. — Copy 
of  findings  and  judgment  served  upon  plain- 
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tiff's  attorneys  after  entry  of  Judgrment 
upon  which  they  Indorse  "received  copy  of 
within  memorandum  of  copies*  together 
with  copy  of  findingrs  in  anu  final  decree  in 
within  mentioned  action,  after  filing:  of  said 
flndingrs  and  filing  of  entry  of  decree,  this 
day,  June  12,  1889,'*  is  sufllcient  notice  of 
entry  of  Judgment.  Being  in  substance  and 
effect  written  notice  of  Judgment,  law  re- 
spects form  less  than  substance. — Kelleher 
V.  Creciat,  89  Cal.  88,  40,  26  Pac.  619. 

0.  Default-^Notlee  of  motion  to  open— 
Contents  of. — In  a  proceeding  under  the 
provisions  of  section  473,  ante,  to  be  re- 
lieved from  a  default  Judgment  order  or 
other  proceedings  taken  against  thb  party 
through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  the  notice  of  motion 
to  open  such  default  should  state  the 
grounds  upon  which  it  will  be  made  under 
the  requirements  of  the  provisions  of  the 
above  section,  and  an  aflfldavit  of  merits  is 
essential  to  relief  from  a  default  Judgment. 
— Ross  V.  San  Diego  Olazed  Cement  Pipe 
Co.,  —  Cal.  App.  — ,  194  Pac.  1069,  applying 
rule  in  Parkside  Realty  Co.  v.  MacDonald, 
167  Cal.  342,  346.  139  Pac.  805. 

10.  Thus  where  the  notice  of  motion  does 
not  purport  to  state  the  grounds  upon  which 
the  application  will  be  made,  but  merely 
states  that  it  will  be  based  upon  two  cer- 
tain affidavits,  which  are  served  without 
notice,  and  upon  the  records  and  files  in  the 
action,  is  insufllcient  within  the  require- 
ments of  the  above  section. — Ross  v.  San 
Diego  Glazed  Cement  Pipe  Co.,  —  Cal.  App. 
— ,  194  Pac.  1069. 

It.     Nott€*e  — An    to    wrltiniT    reaalred.^ — 

There  is  no  doubt  that  where,  under  the 
various  provisions  of  the  code,  notice  of  a 
fact  is  required  to  be  given,  written  notice 
is  usually  intended,  as  indicated  by  the  pro- 
visions of  the  above  section.  It  Is  also  true 
that  in  the  case  of  the  entry  of  Judgment 
actual  knowledge  of  such  entry  is  never 
sufiicient  to  start  the  time  running  within 
which  notice  of  intention  to  move  for  a 
new  trial  must  be  filed;  and  unless  facts 
appear  or  record  which  constitute  a  waiver 
thereof,  the  written  notice  required  under 
the  provisions  of  section  659,  ante,  must  be 
given. — Jansson  v.  National  Steamship  Co., 
34  Cal.  App.  488,  168  Pac.  161,  following 
the  doctrine  in  Forni  v.  Yoell,  99  Cal.  173, 
33  Pac.  887;  Gardener  v.  Stare,  136  Cal.  118, 
67  Pac.  6;  Hughes  Mfg.  &,  Lumber  Co.  v. 
Elliott,   167  Cal.  494,  140  Pac.  17. 


12.  Samc^-^nnte— >Notlce  overrallnir  de- 
murrer mast  be  in  writing. — ^A  notice  of  an 
order  overruling  a  demurrer  and  giving 
time  to  answer  must  be  in  writing. — Tim- 
mons  V.  Coonley,  39  Cal.  App.  36,  179  Pac. 
430. 

13.  Sanie  — Form  of  —  Pemonnl  notice 
^ken  form  not  prencrlbed. — Where  a  stat- 
ute or  contract  requires  the  giving  of  no- 
tice, and  there  is  nothing  in  the  context, 
or  in  the  circumstances  of  the  case,  to  show 


that  any  other  form  of  notice  was  intended, 
personal  notice  will  be  required.— Stockton 
Automobile  Co.  v.  Confer,  164  Cal.  408,  97 
Pac.  881. 

14.     Objectlonn  to  tbe  nervlee  of  proecaa 

not  specified  in  notice  of  motions  to  quash 
service  of  summons,  will  be  deemed  waived. 
— Dickinson  v.  Zubiate  Mining  Co.,  11  Cal. 
App.  666,  662,  106  Pac.  128. 

l{k  Order  overmling  dentarrer  —  Notice 
of  decision  Service  npon  party  not  re- 
aalrcd,  when. — In  those  cases  in  which  a 
party  to  an  action  is  represented  by  coun- 
sel a  notice  of  the  overruling  of  a  demurrer 
need  not  be  served  upon  the  adverse  party 
where  such  party  is  represented  by  coun.-el 
in  court  at  the  time  the  order  overruling  a 
demurrer  is  made,  notwithstanding  the 
fact  that  the  above  section  and  section  476. 
ante,  contemplates  the  service  of  notice  of 
such  order  upon  the  adverse  party. — Jones 
V.  Baxter,  —  Cal.  App.  — ,  197  Pac.  361,  fol- 
lowing the  doctrine  in  Wall  v.  Held,  96  Cal. 
364,  80  Pac.  661. 

Itf.    Party  to  whom  notice  is  to  be  glvea. 

— Where  notice  is  provided  to  be  given, 
and  person  to  receive  it  be  not  indicated, 
plain  inference  is  that  party  intended  is 
person  interested — Qne  who  is  to  be  pro- 
ceeded against. — ^Davis  v.  Heimbach,  76  Cal. 
261,  264,  17  Pac.  199. 

17.  Sberilf  is  not  only  person  who  msy 
serve  papers  in  pending  action.  Section 
4176  Political  Code,  providing  that  sheriff 
must  serve  all  process  and  notices  in  man- 
ner prescribed  by  law  is  found  in  chapter 
defining  duties  of  sheriff,  and  does  not  give' 
to  or  impose  upon  him  exclusively  duty  of 
serving  all  process  and  notices,  but  re- 
quires him  to  serve  all  process  and  notices 
directed  to  him  or  placed  in  his  hands  for 
service  which  law  commands  him  to  serve 
when  addressed  or  handed  to  him. — ^Hi- 
bernia  Sav.  &'  L.  Soc.  v.  Clarke,  110  Cal.  27, 
81,  42  Pac.   426. 

18.  Stntemient    of   srovnds    in    notice^ — .A. 

notice  of  motion  to  dismiss  an  appeal  on 
the  ground  that  the  appellant  has  failed  to 
furnish  the  requisite  papers  is  insufficient 
where  it  fails  to  designate  what  particular 
papers  are  claimed  to  have  been  omitted 
from  the  record. — Garrett  v.  Garrett,  II 
Cal.  App.  178,   169  Pac.  1060. 

19.  Whereas  it  Is  provided  that  the  no- 
tice of  motion  must  state  the  grounds  upon 
which  it  will  be  made  it  follows  that  only 
such  grounds  as  are  specified  can  be  con- 
sidered by  the  court  In  support  of  the  mo« 
tion.  Where  the  motion  was  to  strike  out 
the  item  of  attorney  fees  on  the  ground  that 
they  were  "unlawful  and  not  properly  tax- 
able as  costs,"  the  only  inquiry  which  the 
court  could  make  was  whether  the  defend- 
ant was  entitled  as  costs  to  any  sum  as  at- 
torney fees. — Mojave  &  B.  R.  Co.  v.  Cudde- 
back,  28  Cal.  App.  439,  162  Pac.  943. 

ao.     'Waiver  of  notice— As  to  generailyw^ 

A  waiver  of  notice  may  be  made  by  party 


2328 


Tit.  XIV,  Ch.  V.l  WAIVER   OP   NOTICE— WRITTEN   NOTICE   NECESSARY. 


6  1010 


entitled  to   It. — Fornl  v.  Yoell,  99   Cal.  173, 
175,  177,  83  Pac.  887. 

As  to  rlffht  of  any  one  to  waive  tbe  ad- 
vsatnire  of  a  law  Intended  for  bl«  benefit, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  3518. 

21.  Object  of  notice  and  only  purpose  it 
can  subserve  Is  to  bringr  home  to  attorney 
knowledge  of  fact  upon  which  he  Is  called 
upon  to  act.  Rlffht  to  written  notice,  like 
any  other  civil  rigrht,  may  be  waived. — 
Barron  v.  Deleval,  58  Cal.  95,  97,  98. 

22.  Provision  of  statute  requiring:  notice 
is  subject  to  rule  that  any  one  may  waive 
advantage  of  law  intended  solely  for  his 
benefit,  and  when  party  acts  or  proceeds  as 
if  he  had  formal  notice  of  decision,  such 
acts  will  constitute  waiver  of  such  formal 
notice. — ^Mallory  v.  See,  129  Cal.  356,  359,  61 
Pac.  1123.  See  Gray  v.  Winder,  77  Cal.  625, 
527.  20  Pac.  47. 

23.  Same— Appearing  and  arsnlnir*  ete.» 
eoBstltntea  wu — One  who  appears  and  argrues 
or  submits  a  brief  upon  the  merits  of  a 
motion  will  not  be  heard  to  object  that  he 
has  not  had  sufficient  nbtice  thereof. — Nay- 
lor  V.  Adams,  15  Cal.  App.  382,  114  Pac.  997. 

34.     Same— AsklniT    stay    of    execution. — 

Defeated  party  moving:  for  stay  of  execu- 
tion, which  is  granted,  and  asking  further 
findings,  which  are  made,  and  all  of  which 
appears  in  minutes  of  court,  waives  formal 
notice  of  decision,  and  by  such  action  must 
be  held  to  have  actual  knowledge  thereof. — 
Gray  v.  Winder,  77  Cal.  625,  627,  27  Pac.  47; 
Gardner  v.  Stare,  185  Cal.  118,  120,  67  Pac.  5. 

2S.  Same— By  taklnir  appeal  from  Judg- 
ment without  waiting  for  notice  of  decision, 
losing  party  waives  such  notice,  and  notice 
of  intention  to  move  for  new  trial  given 
more  than  ten  days  thereafter  comes  too 
late. — People  v.  Center.  9  Pac.  C,  L.  J.  776. 
approved  in  Porni  v,  Yoell,  99  Cal.  173,  175, 
177,  33  Pac.  887. 

ao.  Same  —  Defendant  glvlnip  notice  of 
motion  to  dlamlas  action  upon  ground  find- 
ings and  decision  of  court  upon  final  sub- 
mission have  been  entered  for  more  than 
Bix  months,  without  entry  of  Judgment, 
must  be  held  to  have  waived  notice  of  deci- 
sion as  of  time  of  making  such  motion.  Evi- 
dence of  waiver  should  be  of  such  positive 
and  conclusive  character  as  to  leave  no 
uncertainty  or  doubt,  but  where,  as  in  this 
instance,  it  is  furnished  by  party  himself, 
has  been  placed  upon  files  of  court,  and 
made  basis  upon  which  to  predicate  an  ap- 
plication for  relief  which  could  only  be 
granted  upon  theory  that  given  fact  exists 
(viz.  that  findings  and  decisions  were  made 
and  filed),  there  is  nothing  left  to  doubt  or 
uncertainty,  and  no  room  for  suggestion 
that  party  may  not  have  comprehended  in- 
formation he  received,  no  room  for  discus- 
sion of  really  important  question  as  to 
whether  knowledge  is  and  should  In  all 
cases  be  treated  as  notice,  and,  if  so,  as  to 
extent  of  knowledge  which  constitutes  no- 
tice.—Porni  V.  Yoell,  99  Cal.  173.  175,  177. 
33  Pac.  887. 


27.  Same^Evldence  of  waiver  —  Exam- 
plea. — Mere  knowledge  that  decision  has 
been  given  is  not  equivalent  of  notice,  but 
giving  of  actual  notice  may  be  waived  by 
party  entitled  to  it.  Evidence  of  such 
waiver  must  be  clear  and  uncontradicted, 
not  dependent  upon  oral  testimony,  or  ex 
parte  affidavits.  The  rule  would,  therefore, 
seem  to  be  that  written  notice  of  filing  of 
decision  is  in  all  cases  required,  unless  there 
be  facts  appearing  in  record,  files,  or  min- 
utes of  court  showing  waiver  thereof. 
Written  admission  of  party  entitled  to  no- 
tice or  knowledge  that  decision  had  been 
made,  filed  with  clerk,  or  entered  upon  min- 
utes of  court,  would  dispense  with  neces- 
sity of  giving  such  notice  and  motion  to 
court  or  other  proceeding  by  party  with 
reference  to  decision,  which  necessarily 
presumes  knowledge  that  it  has  been  made, 
and  by  which  he  seeks  to  protect  his  own 
interest  against  rights  of  other  party  in 
decision,  will  be  regarded  as  waiver  of  his 
right  fo  notice  of  decision. — Gardner  v. 
Stare,  135  Cal.  118,  120,  67  Pac.  6. 

2&  Same— Not  waived  by  appearance  In 
court*  and  kearlnir  order  overruling  demur- 
rer announced,  does  not  waive  right  to  no- 
tice of  order. — ^McCord  &  N.  M.  Co.  v.  Glen, 
6  Utah  139.  21  Pac.  600. 

28.  Same— Stipulation  extending  time  to 
anawer^— Walvea  written  notice. — Notice  in 
writing  may  be  waived,  and  the  signing  by 
defendant  of  a  written  stipulation  allowing 
further  time  to  answer  is  a  waiver  of  the 
written  notice  required  by  statute,  but  such 
waiver  was  not  retroactive  and  did  not  be- 
come effective  on  the  date  of  the  order 
overruling  the  demurrer  and  allowing  time 
to  answer,  but  the  threie-day  time  allowed 
began  to  run  on  the  date  the  stipulation 
was  signed. — Tlmmons  v.  Coonley,  39  Cal. 
App.  35,  179  Pac.  429. 

80.  l¥rltten  notice — Neeeaalty  of — ^Waiv- 
er of— Actual  knowledge  mm  eanlvalent— - 
Conflict  of  declalona. — Notice  of  decision 
when  required  to  be  given,  under  various 
provisions  of  code,  means  and  requires  writ- 
ten notice.  The  principle  Involved  in  nearly 
all  cases  relating'  to  time  within  which  to 
perform  certain  acts,  when  time  Is  given 
after  notice  of  decision,  is  substantially 
same  and  seeming  discrepancies  between 
few  of  cases  is  to  be  found  in  fact  of  con- 
founding question  of  what  is  sufficient  serv- 
ice of  notice  with  very  distinct  one  of 
waiver  of  notice,  and  what  amounts  to  such 
waiver. — Porni  v.  Yoell,  99  Cal.  173,  174, 
33  Pac.  887. 


SI.  Samie— Crlmilnal  eaaea— Notleea  muat 
be  written. — Settlement  of  bill  of  excep- 
tions in  criminal  case  must  be  upon  written 
notice.  Section  1171  of  Penal  Code,  pro- 
viding for  settlement  of  bill  upon  at  least 
two  days'  notice,  must  be  construed  with 
this  section. — Page  v.  Superior  Court,  122 
Cal.  209,  211,  54  Pac.  730. 

32.     Same— Expreaa    notice    neeeaaary    to 
forfeit     right* — Where     Judgment     provides 
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that  ri^ht  to  be  forfeited  within  certain 
time  after  "written  notice  of  entry  of  this 
Judgment,"  party  is  entitled  to  notice  ex- 
pressly intended  for  purpose  of  startinfir 
that  period  of  time,  and  mere  Incidental  re- 
cital In  notice  of  motion  for  new  trial  sriven 
for  entirely  different  purpose  is  not  suffi- 
cient compliance  with  terms  of  Judgement.— 
Byrne  v.  Hudson,  127  Cal.  264,  267,  69  Pac. 
697. 

3S.  Same— Knowledge  caalvaleBt  to  no* 
tice,  when. — Notice  of  intention  to  move 
for  new  trial  and  "set  aside  and  vacate  de- 
cision and  Judgment  heretofore  rendered, 
and  entered  herein"  by  plaintiff  in  whose 
favor  Judgment  has  been  rendered,  is  suffi- 
cient notice  that  decision  has  been  ren- 
dered to  conclude  defendant,  who  has 
given  like  notice  of  intention  to  move  for 
new  trial,  but  not  within  ten  days  after 
receiving  plaintiff's  notice. — Waddlngham 
V.  Tubbs.^6  Cal.  249,  250,  80  Pac.  627;  Forni 
V.  Toell,  99  Cal.  178,  175,  177,  38  Pac.  887. 
See  Mallory  v.  See,  129  Cal.  366.  61  Pac.  1128. 

l^liere  the  queatlon  is  farther  dlscitssed 
and  theae   decisions   eominiented   apon. — See 

par.  85,  this  note. 

84.  Where  provision  is  made  for  doing 
act  within  certain  number  of  days  after 
"notice  of  decision"  it  is  settled  that  where 
it  appears  affirmatively  that  party  moving 
had  actual  notice  of  decision  no  formal  no- 
tice thereof  is  necessary. — California  Imp. 
Co.  V.  Baroteau.  116  Cal.  186,  139.  47  Pac. 
1018.  See  Mallory  v.  See,  129  Cal.  856,  61 
Pac.  1128. 

See  pars.  85,  86,  this  note. 

85.  Same— Knowledffo  not  cqalvalent  to 
notice*  when. — Actual  notice  or  knowledge 
of  fact  that  decision  has  been  rendered  with 
agreement  upon  terms  to  be  embodied  in 
written  decision  and  Judgment  about  to  be 
filed,  and  which  were  filed  accordingly,  is 
not  equivalent  to  written  notice  of  decision 
to  start  running  time  to  file  notice  of  Inten- 
tion to  move  for  new  trial. — ^Mallory  v.  See, 
129  Cal.  866,  858,  61  Pac.  1188. 

Am  to  when  knowledge  Is  notice*  see  pars. 
88.  34,  this  note. 

86.  Notice  of  intention  to  move  for  new 
trial  must  be  in  writing,  and  party  intend- 
ing to  move  has  right  to  wait  for  such  no- 
tice of  decision  from  adverse  party  before 
giving  notice  of  his  intention  to  move  for 
new  trial,  and  is  entitled  to  such  notice  of 
decision  before  he  is  called  upon  to  act.  al- 
though he  is  present  in  court  when  deci- 
sion is  rendered,  waives  findings,  and  asks 
for  stay  of  proceedings  on  Judgment.  It  is 
not  enough  that  party  have  knowledge  of 
Judgment  or  order;  and  oral  communication, 
presence  in  court,  and  hearing  decision  an- 
nounced, or  order  of  Judgment  declared,  is 
not  sufficient. — Biagl  v.  Howes,  66  Cal.  469, 
470,  471.  472,  6  Pac.  100. 

ST.  Same— Notice  of  overmllnff  of  demur- 
rer is  not  required,  or.  if  required,  Is 
waived  where  attorney  for  demurring  party 


appeared  in  court  at  time  set  for  hearing 
thereof  and  stated  he  did  not  wish  to  argue 
demurrer,  whereupon  court  overruled  same, 
and  attorney  stated  he  would  take  usual 
time  to  answer,  to  which  court  assented. — 
Wall  V.  Heald,  95  Cal.  364,  867,  80  Pac.  S51. 

88.  Written  notice  of  overruling  demur- 
rer is  not  required,  but  conceding  such  was 
required,  it  Is  waived  by  party  appearing 
in  court  at  hearing  and  applying  for  leave 
to  answer  within  certain  time. — ^Barron  v. 
Deleval,  58  Cal.  95,  97,  98. 

80.  Dlstlnsnlahedt  Biagl  v.  Howes,  €6 
Cal.  469,  472,  6  Pac.  100. 

40.  Same  —  Ohject    of  —  Estoppels— When 

party  acts  as  If  he  had  formal  notice  of 
decision,  such  acts  constitute  waiver  of 
such  formal  notice.  It  Is  a  cardinal  prin- 
ciple of  construction  that  object  to  be  at- 
tained must  be  kept  constantly  in  view, 
and  object  to  be  attained  by  giving  notice 
is  as  fully  attained  when  party  entitled  to 
notice  has  actual  knowledge  of  fact,  and 
acts  upon  that  knowledge,  as  If  he  had 
formal  notice.  When  action  Is  tried  by 
Jury,  party  must  give  notice  of  intention 
to  move  for  new  trial  within  ten  days  after 
verdict,  without  any  formal  notice.  Only 
reason  for  not  requiring  notice  In  such 
cases  Is  that  It  would  barely  be  possible 
that  both  parties  would  not  have  actual 
knowledge  of  result.  Where  action  Is  tried 
by  court,  liability  of  party  to  be  Ignorant 
of  decision  for  considerable  time  after  It 
Is  rendered  Is  much  greater.  Object  of  law 
Is  to  give  party  certain  number  of  days 
after  he  has  actual  knowledge  of  decision 
within  which  to  act. — Gray  v.  Winder.  77 
Cal.   526,   ^7.   20   Pac.   47. 

41.  Same— Verbal  notice  to  clerk  of  dis- 
trict attorney  of  presentation  for  settle- 
ment of  bill  of  exceptions  Is  not  sufficient, 
especially  In  absence  of  showing  that  he 
assumed  to  accept  It  as  equivalent  to  writ- 
ten notice,  or  had  any  special  authority  to 
bind  his  principal  in  this  mode. — Page  v. 
Superior  Court,  122  Cal.  209,  211,  54  Pac. 
730. 

42.  Same  —  Written  notice  of  decision 
necesaary. — ^Rule  would  seem  to  be  that 
written  notice  of  filing  of  decision  Is  In 
all  cases  required,  unless  waived  by  fact 
appearing  In  records,  files,  or  minutes  of 
court,  and  It  follows  that  actual  notice  or 
knowledge,  other  than  by  written  notice.  Is 
Insufficient,  and  unless  It  appears  from  rec- 
ord that  written  notice  was  waived.  This 
is,  in  effect,  held  to  be  rule  In  Fornl  v. 
Yoell,  99  Cal.  178,  176,  83  Pac.  887,  where 
distinction  between  actual  notice  and 
waiver  is  pointed  out  and  explained. — ^Mal- 
lory V.  See.    129  Cal.   356,   359,   61  Pac.   1128. 

43.  Written  notice  of  decision  must  be 
given.  Service  and  procuring  admission  of 
service  of  copy  of  findings  and  Judgment  Is 
not  equivalent  to  such  notice. — First  Nat, 
Bank  V.  McCarthy,  13  S.  D.  362,  83  N.  W. 
423. 
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§1011.  WHEN  AND  HOW  SERVED.  The  service  may  be  personal,  by 
delivery  to  th.e  party  or  attorney  on  whom  the  service  is  required  to  be  made, 
or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence  from  his  ofiSce, 
by  [1]  leaving  the  notice  or  other  papers  with  his  clerk  therein,  or  [2]  with  a 
person  having  charge  thereof;  or  [3]  when  there  is  no  person  in  the  oflSce,  by 
[a]  leaving  them  between  the  hours  of  nine  in  the  morning  and  five  in  the 
afternoon,  in  a  conspicuous  place  in  the  office;  or,  [4]  if  it  [the  office]  is  not 
open  so  as  to  admit  of  such  service,  then  by  leaving  them  [a]  at  the  attorney's 
residence,  [b]  with  some  person  of  not  less  than  eighteen  years  of  age,  if  his 
residence  is  in  the  same  county  with  his  office;  and  [5]  if  his  residence  is  [a] 
not  known,  or  is  [b]  not  in  the  same  county  with  his  office,  or  [c]  being  in  the 
same  county  it  is  not  open,  or  [d]  there  is  not  found  thereat  any  person  of  not 
less  than  eighteen  years  of  age,  then  [6]  by  putting  the  same,  inclosed  in  a 
sealed  envelope,  into  the  post-office  directed  to  such  attorney  [a]  at  his  office, 
if  known;  otherwise  [b]  to  his.residence,  if  known;  and  if  neither  his  office  nor 
his  residence  is  known,  then  [c]  by  delivering  the  same  to  the  clerk  of  the 
court  for  the  attorney ; 

2.  If  upon  a  party,  it  may  be  made  by  [1]  leaving  the  notice  or  other  paper 
at  his  residence,  [a]  between  the  hours  of  eight  in  the  morning  and  six  in 
the  evening,  [b]  with  some  person  of  not  less  than  eighteen  years  of  age;  if  at 
the  time  of  attempted  service  between  the  said  hours  no  such  person  can  be 
found  at  his  residence,  [2]  the  same  may  be  served  by  mail;  and,  if  his  resi- 
dence is  not  known,  then  by  [3]  delivering  the  same  to  the  clerk  of  the  court 
for  such  party. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  520  Practice 
Act;  amendment  by  Code  CommisBlon,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-lp  p.  177,  held  unconstitutional,  see  history,  S  6  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  602; 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  474;  May  6,  1919,  Stats,  and 
Amdts.  1919,  p.  289.    In  effect  July  22,  1919. 

teBVICE  OF  NOTICE— WHEN  AND  HOW  14.  Order  to  show  cause. 

MADE.  15.  Personal  service — "The  delivery. '' 

1.  Absence    from   office — Service   during.  16.  Same — Receipt  of  notice  sent  by  maiL 

2.  Absence  from  state — Does  not  dispense  17.  Premature  service. 

with  service  of  notice.  18.  Power  of  clerk  of  attorney. 

3.  Admission   of   service  —  Personal   ser-  19.  Proof  of  service— How  made. 

vice.  20-23.  Same  —  Not  personal— What  must  be 

4.  Appeal — Service  of  notice.  shown. 

5.  Conspicuous   place   in   office  —  Letter-  24.  Same — Record  should  contain. 

box.  25,  26.  Same— Recital  of  notice. 

6.  Defective  proof  of  service — Cure  of.  27.  Service  on  Sunday. 

7.  Same — Amendment.  28,  29.  Substituted  service — Strict  compliance 

8.  Indorsement  by  person  serving.  with  code. 

9.  Jurisdiction— Pact  of  service  of  notice  ^0.  Time  of  giving  notice. 

rather  than  evidence  thereof.  Aa     to    service    of    sabpcenaa,   see.    post, 

10.  Same — Effect  of  error  as  to  notice.  8  1987  and  note. 

11.  Justices'    court  —  Notice    of    setting  Same — Where   wltneas    Is    prUoner. — See, 

cause  for  trial.  post,   89 1995,  1997  and  notes. 

12.  New  affidavit  of  service — May  by  leave  As   to  service   of   writ   of  maadate,   see, 

be  filed.  post,  9  1096. 

13.  Objections  —  Must   be    made   in    trial  As  to  service  of  writ  of  prokiblttoa,  see, 

court.  post,  8  1105. 
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NOTICES    AND    PAPERS — ^WHBN    AND    HOW    SERVED. 
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A«  to  aervlcc  off  writ  cf  review,  see.  po8t» 
§  1073. 

1.  Absence    from    office— Service    darinff. 

— Sufficient  service  is  made  during:  absence 
from  his  office  by  placingr  notice  in  con- 
spicuous place  upon  office  desk  in  office 
of  attorney  in  presence  of  person  having: 
charge  of  office  at  time  and  after  calling: 
his  attention  to  paper  thus  served.  Such 
person  bein^  in  chargre  of  office  must  be 
understood  to  be  in  charge  of  whole  of  it, 
and«  therefore,  paper  placed  before  his  eyes 
in  conspicuous  place  on  desk  therein  is  In 
contemplation  of  law  left  "with  person  hav- 
ing charge  of  office." — People  v.  Perris  Irr. 
Dist.,   142  Cal.   601,   604,   76   Pac   381. 

2.  Absence  fromi  state  — Does  not  dis- 
pense with  service  of  notice. — The  absence 
from  state  of  purchaser  at  sheriff's  sale 
does  not  dispense  with  notice  of  motion 
to  set  aside  sale.  Personal  service  is  not 
required.  It  may  be  served  by  leaving  it 
at  his  residence,  if  known,  with  some  per- 
son of  suitable  age  and  discretion,  or  if 
his  residence  Is  not  known,  by  inclosing  it 
in  envelope  and  depositing  it  in  post-office 
addressed  to  him. — Eckstein  v.  Calderwood, 
34   Cal.   668,   660. 


8.  Admission  of  service  Personal  serv- 
ice.— Written  indorsement,  "service  ad- 
mitted," signed  by  attorneys,  would  mean 
"personal  service  admitted." — Brown  v. 
Green,  65  Cal.  221,  222,  3  Pac.  811. 

4.  Apponl— Service  off  notice. — Service  of 
notice  of  appeal  must  be  made  as  pre- 
scribed by  this  chapter. — Columbet  ▼. 
Pacbeco,   46  Cal.   650,   651. 

5.  Consplenous    place    In     office— >Ijetter^ 

box  placed  on  door  and  thus  designated  by 
attorney  as  proper  place  for  deposit  of 
letters  and  papers  during  his  absence  from 
office  is  "conspicuous  place"  within  mean- 
ing of  this  section. — Dalzell  v.  Superior 
Court,  67  Cal.  468,  464,  7  Pac.  910. 

«.     Defective    proof    of    servlce-MTnre    of. 

— Proof  of  service  of  notice  of  appeal  orig- 
inally defective  may  be  cured  by  affidavit 
filed  in  pursuance  of  leave  for  that  pur- 
pose.— Schloesser  v.  Owen,  134  Cal.  546,  66 
Pac.    726. 

7.  Same -»  Amendment, — Fact  of  service 
and  not  proof  of  service  gives  court  Juris- 
diction, and  where  service  is  regular,  but 
proof  thereof  defective,  court  may  allow 
amended  return  of  service  to  be  entered 
nunc  pro  tunc  as  of  date  of  or  prior  to 
Judgment. — Herman  v.  Santee.  103  Cal.  619, 
523,  42  Am.  St.  Rep.  146,  37  Pac.  509. 

&     Indorsement      by     person      serving. — 

Indorsement,  "Service  admitted  of  within 
notice  Nov,  17,  1863,  served  D.  Calderwood. 
Nov.  17,  1863,  by  sending  notice  in  envelope 
(paying  postage)  directed  to  D.  Calder- 
wood, San  Francisco.  M.  H.  Furman,"  on 
notice  of  appeal  signed  by  "W.  H.  Furman, 
attorney  for  defendant,"  affords  no  evi- 
dence of  service  for  it  is  not  admission  by 
plaintiff  of  service,  and  service  by  mall  is 
not  verified  by  certificate  of  officer  author- 


ized to  make  service  nor  by  affidavit  of  any 
person,  nor  does  it  appear  that  plaintiff's 
residence  was  unknown  and  therefore  serv- 
ive  by  mall  did  not  constitute  legal  service. 
— Calderwood    v.    Brooks,    28    Cal.    161.   154. 

0.  Jurisdiction— -Fact  of  service  of  no- 
tice ratber  tban  evidence  thereof  gives 
court  Jurisdiction,  and  service  of  notice 
of  appeal  may  be  shown  in  other  modes 
than  by  being  incorporated  in  transcript. — 
Sutter  Co.  v.  Tisdale,  128  Cal.  180,  181,  60 
Pac.  767.  See  Heinlen  v.  Heilbron,  94  Cal. 
636,  30  Pac.  8;  Knowlton  v.  Mackenzie,  110 
Cal.  190,  42  Pac.  608. 

10.  Same— >Effect    of   error  as   to  notice. 

— Court  may  err  as  to  kind  or  length  of 
notice  required  on  motion,  for  e.  g.  to  dis- 
miss appeal,  but  if  appellant  have  notice 
in  fact,  order  dismissing  appeal  can  not 
be  said  to  be  void.  The  notice  is  not  means 
by  which  Jurisdiction  was  obtained,  for 
that  had  already  been  acquired  by  appeal. 
— People  ex  rel.  Waldon  v.  Elklns,  40  Cal. 
642,  647. 

11.  Justices*  court— -Notice  of  settlss 
cause  for  trial  in  Justices'  court  is  Jurisdic- 
tional and  must  be  served  as  prescribed  in 
this  chapter.  Proof  of  such  service  should 
be  required.  Justice  should  not  accept 
verbal  statement  that  notice  has  been 
served  upon  defendant,  nor  can  waiver  of 
service  of  such  notice  be  made  by  talking 
over  telephone. — Elder  v.  Justices'  Court, 
136  Cal.  364,  366,  68  Pac.  1022. 

12.  New  affidavit  of  service— May  by 
l«ave  be  flled  in  appellate  court  upon  mo- 
tion to  dismiss  on  ground  that  record  does 
not  show  proper  service. — ^Martln  v.  De  Or- 
nelas.   139  Cal.   41.   43,   72  Pac.  440. 

18.  Objections— Must  be  made  In  trial 
court. — Service  of  amended  complaint  on 
defendant  personally  instead  of  on  his  at- 
torney must  be  objected  to  in  lower  court 
and  will  not  be  entertained  for  the  first 
time  on  appeal. — Campbell  v.  West,  93 
Cal.  653,  658,  29  Pac.  219. 

14.  Order  to  sbow  cause  why  Judgment 
should  not  be  set  aside  must  be  served 
upon  adverse  party  or  his  attorney,  and 
setting  aside  of  Judgment  upon  such  order 
without  service  is  void. — ^Vallejo  v.  Green, 
16   Cal.    160.    161. 

15.  Personal     service  —  <Tke     delivery," 

which  constitutes  personal  service,  need  not 
be  made  by  individual  who  Is  attempting  to 
make  service,  but  can  be  effected  through 
clerk  or  messenger  or  through  any  agency 
by  which  "delivery"  can  be  made,  and 
when  notice  is  so  delivered  service  becomes 
personal  service.  Fact  that  person  upon 
whom  service  is  to  be  made  resides  or  has 
his  office  in  different  place  from  that  of 
person  making  service  does  not  require 
service  to  be  made  by  mail  or  preclude 
personal  service,  and  person  seeking  to 
make  service  can  avail  himself  of  any 
agency,  such  as  Wells  Fargo  A  Co.,  or  in- 
strumentality of  post-office  department, 
with  as  much  effect  as  if  he  had  employed 
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any  other  messenger.  Notice  through  sych 
agency  renders  service  personal,  and  proof 
of  such  delivery  establishes  personal  serv- 
ice.—Heinlen  V.  Heilbron,  94  Cal.  636,  640, 
to  Pac.  8. 

IS.     Sane— -Receipt  of  notice  sent  by  mall 

when  admitted  by  party  or  proved  is  equiv- 
alent to  personal  service. — Sherman  v.  Jor- 
gensen,  106  Cal.  483,  485,  39  Pac.  863.  See 
Heinlen  v.  Heilbron,  94  Cal.  636.   30  Pac.  8. 

17.  PrenuitiiTe  service  of  notice  of  inten- 
tion to  move  for  new  trial,  or  lack  of  such 
service,  mifirht  be  STood  reason  for  dismiss- 
ing motion,  but  it  is  not  ground  for  dis- 
missing: appeal  from  order  made  on  mo- 
tion upon  ground  that  appellate  court  is 
without  Jurisdiction.  Matters  occurring: 
prior  to  order  appealed  from,  considered  on 
motion  to  dismiss  appeal. — Bell  v.  Staacke, 
137  Cal.  807,  808,  70  Pac.  171. 

18.  Power  of  clerk  of  attorney  or  per- 
son in  charge  of  his  office,  by  leaving  no- 
tice with  whom  service  may  be  made,  is 
not  by  implication  sufficient  to  bind  his 
principal  by  any  agreement  with  reference 
to  case. — Page  v.  Superior  Court,  122  Cal. 
209.   211,    54    Pac.    780. 

10.  Proof  of  service-— HovT  ma^e. — Serv- 
ice of  notice,  if  not  shown  by  official  cer- 
tificate or  by  admission  of  parties  served, 
must  be  proved  by  affidavit  of  some  com- 
petent person.  An  affidavit  of  third  per- 
son is  entitled  to  as  much  weight  as  that 
of  party  or  his  attorney. — Moore  v.  Besse, 
33   Cal.    183,    186. 

20.  Same— Not  peraoaal— -What  mast  be 
ahowa. — Affidavit  of  service  In  cases  other 
than  actual  personal  service  must  show 
all  requirements  of  law  to  effect  that  serv- 
ice has  been  complied  with  and  also  ex- 
istence of  conditions  authorizing  service  in 
mode  adopted. — ^Mohr  v.  Byrne,  131  Cal. 
288,   290,   68   Pac.   841. 

21.  In  case  of  substituted  service  by 
leaving  notice  in  conspicuous  place  in  office, 
proof  must  show  that  attorney  served  was 
at  such  time  absent  from  his  office. — Dal- 
zell  V.  Superior  Court,  67  Cal.  453,  454,  7 
Pac.  910. 

22.  Proof  of  service  not  personal  must 
show  strict  compliance  with  statute.  Where 
made  by  leaving  at  attorney's  office,  it 
must  appear  whether  It  was  left  with  his 
clerk  or  with  person  in  charge  of  office  or 
In  conspicuous  place  therein,  and  that  at 
time  of  service  attorney  was  absent,  etc. 
—Doll  V.  Smith,  32  Cal.  476,  476. 

23.  Affidavit  that  affiant  "left  true  copy 
thereof  [the  notlcel  at  office  of  Crane  & 
Boyd,  attorneys  for  defendant,"  is  insuf- 
.lelent  as  evidence  of  service  of  notice. — 
Gallardo  v,  Atlantic  &  Pac.  T.  Co.,  49  Cal. 
510.   511. 

24.  Same— Record  should  contain. — Evi- 
dence of  service  of  notice  of  intention  to 
move  for  new  trial  must  be  contained  in 
record  or  It  must  clearly  appear  from  rec- 
ord that  service  of  notice  was  waived. — 
Calderwood  v.  Brooks,  28  Cal.  151,  154. 


Same^Recital  of  notice  of  publica- 
tion or  posting  contained  in  decree  is  suffi- 
cient upon  collateral  attack. — Crew  v. 
Pratt,  119  Cal.  139,  152,  51  Pac.  38. 

26.  As  general  proposition,  judgment  is 
conclusive  not  only  as  to  subject-matter  in 
controversy  in  action  in  which  it  is  made, 
but  also  in  all  other  actions  Involving  same 
question,  and  upon  all  matters  involved  in 
issues  which  may  have  been  litigated  and 
decided  in  case,  presumption  being  that  all 
such  issues  were  really  met  and  decided. 
Recital  of  due  service  and  notice  by  publi- 
cation contained  in  judgment  or  decree  is 
conclusive  upon  collateral  attack. — Crew  v. 
Pratt,  119  Cal.  189,  149,  61  Pac.  38. 

27.  Serrice  on  Sunday  of  statement  on 
motion  for  new  trial  is  sufficient,  although 
it  need  not  to  have  been  made  until  fol- 
lowing day.  Service  of  such  papers  Is  not 
"judicial  business"  within  meaning  of  sec- 
tion 5  of  article  VII  of  constitution. — Recla- 
mation Diet.  V.  Hamilton,  112  Cal.  608,  611. 
44  Pac.  1074. 

As  to  certain  acta  not  to  be  done  on 
holidays,  see.  ante,  S  13  and  note. 

As  to  holidays,  see,  ante,  SS  10,  11  and 
notes. 

As  to  Jndicial  and  non- Judicial  days,  see, 
ante,    §S  133-135   and   notes. 

As  to  superior  courts  belns  always  open, 

see,   ante,   S  73  and  note. 

28.  Substituted  service— Strict  compli- 
ance with  code. — In  all  cases  in  which  stat- 
ute allows  substituted  service  or  in  which 
Jurisdiction  may  be  obtained  by  prescribed 
form  of  notice,  of  which  real  party  in  in- 
terest had  no  actual  notice,  and  did  not  ap- 
pear or  subject  himself  to  Jurisdiction  of 
court,  mode  of  service  prescribed  by  stat- 
ute must  be  strictly  pursued. — Matter  of 
Tracey.    136    Cal.    385,    890,    69    Pac.    20. 

29.  Service  of  notice  by  posting  same 
upon  property  affected  constitutes  excep- 
tion to  rule  requiring  personal  notice,  and 
he  who  would  avail  himself  thereof  must 
establish  by  proof  facts  bringing  case 
within  exception. — ^Hall  v.  Capps,  107  Cal. 
513.   516,  40  Pac.  809. 

30.  Time  of  giving  notice* — ^Notice  of 
presentation  of  statement  on  motion  for 
new  trial,  and  amendments  thereto,  as  pro- 
vided by  section  650,  ante,  is  essential,  and 
notice  after  such  presentation  that  same 
have  been  presented  and  will  be  settled  at 
certain  time,  comes  too  late,  and  settlement 
under  such  conditions  is  erroneous. — Witter 
V.  Andrews,  122  Cal.  1,  3,  54  Pac.  276. 

As  to  computation  of  time  allowed  within 
which  to  do  a  certain  act,  see  note  46  Am. 
Rep.   410. 

As  to  computation  of  time  of  notice  of 
motlouM,    and    proceedlnsa    in    general,    See 

note  49  L.   R.   A.   222. 

As  to  Including  and  excluding  Sunday 
from    time    allowed    to    do   certain   mmtp  aee 

note   46  Am.  Rep.   410. 
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§  1012.  SERVICE  BT  MAIL,  WHEN.  Service  bj  mail  may  be  made,  where 
the  person  making  the  service,  and  the  person  on  whom  it  is  to  be  made,  reside 
or  have  their  ofSces  in  diflEerent  places,  between  which  there  is  a  regular  com- 
munication by  mail. 

History:     Enacted  March  11,  1872,  re^nactment  of  S  521  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  343. 


SERVICE  OP  NOTICE— SUFFICIENCY 
AND  BETUEN. 

1.  Parties — ^Who  considered. 

2.  Service  on  one  of  two  attorneys. 

3.  Strict  compliance  with  statute  —  Neces- 

sity for. 

4.  Same — ^Proof ,  what  should  be  shown. 

5-  7.  Same — Same — Affidavit  of  service  must 
show  a  strict  compliance. 

1.  Parties^Who  eonsldered* — In  case  of 
service  by  mail,  attorney  slffningr  notice 
must  be  considered  party  by  whom  service 
Is  made,  and  not  person  who.  acting  for 
him,  actually  deposits  paper  in  mail. — 
Moore  v.  Besse,  36  Cal.  183,  186. 

2.  Serrlee    ob    oae    of    two    attorneys. — 

Where  there  are  two  attorneys  of  record, 
service  by  mail  of  a  notice  of  appeal  may 
be  made  upon  one  without  also  notifying 
the  other. — Oarrett  v.  Garrett,  81  Cal.  App. 
173,  159  Pac.  1050. 

8.  Strict  conpllance  wltli  atatnte— ■Ne- 
cessity for. — Service  by  mall  authorized  by 
tills  section  does  not  contemplate  delivery 
IB  part  of  service,  as  by  provisions  of  sec- 
tion 1013,  post,  service  is  complete  at  time 
of  deposit  in  post-office.  Such  service  Is 
termed  substituted  «ervice  and  Is  Intended 
to  take  place  of  and  to  be  equivalent  In 
point  of  law  and  effect  to  personal  service. 
As  such  service  is  contrary  to  sreneral  rule, 
it  Is  incumbent  upon  party  who  would  avail 
himself  thereof  to  have  it  clearly  appear 
upon  record  that  case  is  one  in  which  such 
service  Is  permitted  and  that  mode  pointed 
out  by  statute  for  maklngr  service  has  been 


strictly   followed. — Helnlen   v.   Hellbron,   94 
Cal.   636.   640,  80  Pac.   8. 

See,   also,  post,  S  lOlS,   note  par.  15. 

4.  Same— Proof,  wbat  aboald  be   shown. 

— Service  by  mall  is  ffood  only  where  per- 
son making^  service  and  person  on  whom 
it  is  to  be  made  reside  in  different  places 
between  which  there  is  reerular  communi- 
cation by  mall.  Party  relylnfir  upon  such 
service  must  show  strict  compliance  with 
requirements  of  statute,  and  if  affidavit  of 
service  does  not  show  there  was  regular 
communication  by  mail  between  sucK. 
places,  nor  that  there  was  any  communi- 
cation whatever  by  mall  between  two 
places,  and  court  can  not  Judicially  know 
or  intend  that  there  was,  proof  of  service 
is  insufficient. — People  ▼.  Alameda  T.  Co.. 
80  Cal.   182,   184. 

5.  Same  — Same  — AIRdavit  of  aerriee 
B&ast  sbow  a  atrlet  compliance  with  the 
provisions  of  this  section,  or  otherwise  the 
evidence  is  insufficient  to  establish  the 
fact  of  service. — Llnforth  v.  White.  129  Cal. 
191,  61  Pac.  910;  Rubenstine  v.  Superior 
Court,  18  Cal.  App.  128,  ISO,  122  Pac.  820. 

&  Affidavit  of  service  by  mail  must 
show  that  party  makingr  service  and  party 
upon  whom  service  is  made  reside  or  have 
their  offices  in  different  places  between 
which  there  is  reerular  communication  by 
mail. — Hosts  Back  C.  M.  Co.  v.  New  Basil 
C.  M.  Co.,  63  Cal.  121.  122. 

7.  Affidavit  must  show  where  parties 
resided.  Person  making  service  and  person 
served  must  reside  or  have  their  offices  in 
"different  places"  to  justify  service  by  mail. 
—Cunningham  ▼.  Karnekey.  61  Cal.  507,  5(jS: 


§  1013.    SERVICE  BT  MAIL,  HOW.    In  case  of  service  by  mail,  the  notice 

or  other  paper  must  be  deposited  in  the  post-office,  in  a  sealed  envelope, 

addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  office  or  place  of 

residence,  and  the  postage  paid.    The  service  is  complete  at  the  time  of  the 

deposit,  but  if,  within  a  given  number  of  days  after  such  service,  a  right  may 

be  exercised,  or  an  act  is  to  be  done  by  the  adverse  party,  the  time  within  which 

such  right  may  be  exercised  or  act  be  done  is  extended  one  day  for  every 

twenty-five  miles  distance  between  the  place   of  deposit   and  the  place  of 

address;  such  extension,  however,  not  to  exceed  thirty  days  in  all. 

History:  Enacted  March  11,  1872,  founded  upon  S  522  Practice  Act; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  343;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  178, 
held  unconstitutional,  see  history,  §  5  ante;  amendment  approved 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  602,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  474. 
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8EBVICE   OF   NOTICE   BY  MAIL— HOW 

MADE. 

1.  As  to  construction  of  section — ^Dropping 

card  to  defendant  in  person. 

2.  Additional    time  —  Not    allowed    party 

making  service. 

3.  Same— Not  allowed  where  party  is  not 

entitled  to  notice. 

4.  Application  and  object  of  section. 

5.  Default  entered  on  insufficient  proof  of 

service  by  maiL 

6.  Defective  proof — Additional  showing. 

7.  Distance  between  place  of  mailing  no- 

tice and  place  to  which  it  is  addressed. 

8.  Filing — Time  for  not  extended. 

9- 11.  Notice  of  decision — Service  of  by  mail. 

12.  Same — Same  —  Acknowledgment  of  re- 

ceipt by  mail. 

13.  Place  of  deposit  in  mail. 

14.  Proof  of  service  by  mail. 

15.  Same — Strict  compliance  necessary. 

16.  Time— Admission  of  service. 

1.  A*  to  conatmetion  of  sectlOB— Drop- 
pimg  card  to  deteudmnt  in  person. — Dropping: 
a  card  to  the  defendant  in  person  stating 
that  the  case  was  set  for  a  named  date  Is 
not  a  compliance  with  the  statute. — Mc- 
Munn  V.  Lehrke,  29  Cal.  App.  298,  155  Pac. 
473. 

An  to  application   and  object   of   section, 

see  par.  4,  this  note. 

Aa  to  serrlce  connplete  vrben  mailed*  see 

par.  9,  this  note. 


2.  Additional  time — Not  allowed 
mnklBK  service. — Service  of  notice  of  ap- 
peal Ifl  complete  upon  deposit  In  post-offlce 
in  case  where  service  may  be  made  by  mail, 
and  time  to  file  undertaking  on  appeal 
commences  to  run  from  time  of  such  de- 
posit.— Brown  v.  Green,  65  Cal.  221,  222,  8 
Pac.  811. 

S.  Same^Not  allovred  vrhere  party  Is  not 
entitled  to  notice^ — ^Fact  that  notice  is  griven 
by  mail  does  not  entitle  him  to  additional 
time  provided  by  this  section. — ^Eltzroth  v. 
Ryan,  91  Cal.  584,  586,  27  Pac.  982. 

4.     Application    and    object    of    section^ — 

Section  applies  according  to  its  terms  where 
acme  act  is  to  be  done  or  rlgrht  exercised 
within  certain  number  of  days  after  service 
and  not  to  right  to  be  present  at  proceed- 
ing of  which  prescribed  notice  must  be 
iplven.  Hence,  it  does  not  apply  to  notice  of 
time  set  for  Justification  of  surety  upon  ap- 
peal'bond. — Brown  ▼.  Rouse,  115  Cal.  619, 
621,  47  Pac.  601. 

See.  also,  par.  1,  this  note. 

S^  Default  entered  on  InsnlRcleat  proof 
«f  serTlee  by  mall  will  be  vacated  and  set 
BMlde. — Hosts  Back  C.  M.  Co.  v.  New  Basil 
C.  M.  Co.,  68  Cal.  121,  122. 

9,     Dcfecttre    proof— Additional    sbowlnir* 

ShowinfiT  that  copy  of  notice  of  appeal  had 

been  deposited  in  the  post-ofllce  addressed 
(Q  attorney  of  respondents  would  be  insuf- 


ficient for  reason  that  appellant  had  failed 
to  show  any  notice  of  appeal  had  been 
served.  Jurisdiction,  however,  does  not  de- 
pend upon  proof  of  service,  but  upon  fact 
that  service  has  been  made,  and  on  motion 
to  dismiss  upon  [ground  that  record  does 
not  show  sufllcient  service  of  notice,  appel- 
lant may  show  by  other  proof  that  notice 
was  properly  served  and  affidavit  by  attor- 
ney for  respondent  that  he  actually  received 
such  notice  through  post-offlce  Is  sufficient. 
—Helnlen  v.  Heilbron.  94  Cal.  636,  641,  2C 
Pac.    8. 

7.  Distance  between  place  of  mailing  no- 
tice and  place   to   wblch   it   is   addressed   is 

question  of  fact,  to  be  determined  by  proper 
evidence,  and  act  of  legrlslature  defining: 
legal  distances  from  each  county  seat  to 
capitol,  state  prison,  etc.,  does  not  apply, 
being  made  for  purpose  of  ascertaining* 
mileage  charges  of  certain  officers. — Neely 
V.  Naglee,  23  Cal.  152,  154. 

8.  FlUnff— Time  for  not  extended* — Time 
of  filing  paper  such  as  notice  of  appeal 
where  same  is  forwarded  to  clerk  by  mail 
is  not  extended  by  provisions  of  this  sec- 
tion.—-McDonald  V.  Lee.  132  Cal.  262,  258,  64 
Pac.  250. 

9.  Notice  of  decision— SerTlce  of  by  mall. 

— The  service  is  complete  when  the  deposit 
Is  made  in  post-office. — Estate  of  Richards. 
154  Cal.  482,  98  Pac.  528. 

As  to  dropping  card  to  defendant  la  per- 
son»  see  par.   1,   this   note. 

10.  Provisions  of  section  applied  to  the 
service  by  mail  of  proposed  amendments  to 
a  bill  of  exceptions. — Prefumo  v.  Russell, 
148   Cal.    458.    83   Pac.    810. 

11.  Where  the  distance  between  the  of- 
fice of  deposit  and  the  office  of  receipt  is 
one  hundred  and  fifty  miles,  the  moving 
party  is  entitled  to  sixteen  days  from  the 
date  the  notice  was  deposited  in  the  post- 
office,  to  file  and  serve  his  notice  of  inten- 
tion to  move  for  a  new  trial. — Estate  of 
Richards,  154  Cal.  482,  98  Pac.  528. 

12.  Same  —  Same  —  Acknovrled^ment  of 
receipt  by  mall. — In  the  case  of  proposed 
amendments  to  a  bill  of  exceptions  where 
service  was  made  by  mail,  the  proponent 
of  the  bill  is  entitled  to  an  extension  of 
one  day  for  each  twenty-five  miles  of  dis- 
tance covered  by  such  service  in  present- 
ing the  bill  and  the  amendments  for  settle- 
ment, and  the  acknowledgment  of  the 
receipt  of  such  amendments,  itself  forwarded 
by  mail,  does  not  constitute  a  waiver  of  his 
privilege  in  this  respect.  Hence  where  the 
distance  covered  was  sufficient  to  author- 
ize an  extension  of  ten  days,  and  section 
650.  ante,  allows  presentation  within  ten 
days,  or  twenty  days  altogether,  presenta- 
tion within  thirteen  days  is  held  sufficient. 
— Prefumo  v.  Russell,  148  Cal.  458,  88  Pac. 
810. 

13.  Place  of  deposit  In  mall. — Deposit 
in  mail  need  not  be  made  at  place  of  resi- 
dence of  party  making  service.  Only  re- 
quirement  is   that  party   served  and   party 
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making  service  reside  or  have  their  offices 
at  different  places  between  which  there  is 
regrular  communication  by  mail. — Luck  v. 
Luck,  83  Cal.  574.  576,  677,  28  Pac.  1035. 
overruling:  Reed  v.  Allison,  61  Cal.  461; 
Murdock  v.  Clarke,  73  Cal.  25,  14  Pac.  386; 
Thompson  v.  Brannan,  76  Cal.  618,  18  Pac. 
783. 

14.  Proof  of  service  by-  mall  must  show 
party  making  service  and  party  served  re- 
side or  have  their  offices  in  different  places, 
between  which  there  Is  regular  communi- 
cation by  mail. — Hogs  Back  C.  M.  Co.  v. 
New  Basil  C.  M.  Co.,  68  Cal.  121.  122. 

15.  Same^Strlct  complUmee  neeesMiry. — 

Party  relying  upon  service  by  mall  or  other- 
wise than  actual  service  upon  proper  party 
must   show   strict   compliance   with   all   re- 


quirements of  statute,  and  proof  should 
show  upon  its  face  that  person  making  serv- 
ice and  person  served  resided  or  had  tlieir 
offices  at  different  places  between  which 
there  was  regular  communication  by  mail. 
— People  V.  Alameda  T.  Co.,  30  Cal.  182.  185; 
Moore  v.  Besse,  35  Cal.  183,  187;  Linforth  v. 
White,  129  Cal.  188,  191,  61  Pac.  910. 
See  Cunningham  v.  Warnekey,  61  Cal.   507. 

As    to    strict    compliance    beins    reqvlr^d. 

see,  ante,  §  1012,  note  pars  3-7. 

16.     Time— >AdmissiOB  of  service  of  notice 

of  appeal  as  of  certain  day  is  admission 
that  service  was  made  on  that  day,  al- 
though party  making  service  and  party 
served  resided  or  had  their  offices  in  dif- 
ferent counties. — Brown  v.  Green.  65  Cal. 
221.   222,  8   Pac.   811. 


§1014.  APPEARANCE.  NOTICES  AFTEB  APPEARANCE.  A  defendant 
appears  in  an  action  when  he  answers,  demurs,  or  gives  the  plaintiff  written 
notice  of  his  appearance,  or  when  an  attorney  gives  notice  of  appearance  for 
him.  After  appearance,  a  defendant  or  his  attorney  is  entitled  to  notice  of  all 
subsequent  proceedings  of  which  notice  is  required  to  be  given.  But  where  a 
defendant  has  not  appeared,  service  of  notice  of  papers  need  not  be  made  upon 
him  unless  he  is  imprisoned  for  want  of  bail. 

History:     Ehiacted  March  11,  1872,  re-enactment  of  S  523  Practice  Act. 

APPEARANCE— NOTICE  AFTER. 


1.  Action  to  annul  marriage — Order  ex- 
tending time  to  plead  —  Default 
judgment. 

2,3.  Answer  of   defendant  to  complaint — 
Ija  voluntary  appearance. 

4.  Same  —  Signed   by   defendant   person- 

ally. 

5.  Appearance — As    to    what    constitutes 

an. 

6.  Same — As  part  of  judgment-roll. 

7.  Same — By  attorney. 

8.  Same — ^Demurrer  to  statement  of  con- 

testant in  election  contest. 

9.  Same  —  Excepting    to    sufficiency    of 

sureties  upon  attachment  bond. 

10.  Same — How  made. 

11.  Same — Nonresident   defendant,  of. 

12.  Same — Securing  order  extending  time 

to  plead — ^Does  not  constitute. 

13.  Same — Writing  addressed  to  the  clerk 

of  the  court. 

14.  Appeal — Appearance  on. 

15.  Same — Notice  of  appeal. 

16.  Same  —  Practice  —  Substitution  of  at- 

torney. 

17.  Attachment — Notice  of  motion  to  dis- 

solve. 

18.  Attorney    must    have    authority  —  In 

general. 

19.  Same — Death     of     party     terminates 

authority  of  attorney. 

20.  Same — Trial  of  question  of  authority. 
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21.  Same — ^Unauthorized  appearance. 

22.  Authority    of   attorney   presumed — In 

general. 

23,24.  Same — Appearance  by  licensed   attor- 
ney prima  facie  evidence. 

25.  Same — In  absence  of  statutory  require- 

ment   that    authority    of    attorney 
should  be  evidenced  by  writing. 

26.  Change  of  venue — Effect  of  special  ap- 

pearance. 

27.  Same — Jurisdiction  only  by — Effect  of 

appearance. 

28.  Consent  to  judgment. 

29.  Same — Consent  of  nonresident  defend- 

ant. 

30.  Construction  of  section — In  general. 

31.  Contempt  proceedings,  in. 

32.  Control  of  course  of  action. 

33.  Defective    notice  —  Waiver    of    objec- 

tion. 

•     34.  Defect    in    service   waived — ^Voluntary 
answer  or  demurrer. 

35.  Demurrer  to  complaint — ^Raising  issue 
of  law. 

36,37.  Same  —  Demurrer  constitutes  appear- 
ance. 

38.  Same — For  all  defendants. 

39.  Effect  of  appearance  by  attorney. 

40,  41.  Same  —  Defendants  included    by   mis- 
take. 

42.  Same — Executor   may   voluntarily   ap- 

pear. 

43.  Same — Fraud  or  insolvency  of  attor- 
ney. 
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44.  Entry  of  appearance — ^Piling. 
45.  46.  Form  of  notice  of  appearance. 

47.  Intent  of  section. 

48.  Misnomer    of    defendant — Appearance 

and  motion  to  set  aside  judgment. 

49y50.  Motion   to   set   aside   judgment — Gen- 
eral appearance. 

51.  New   trial — Attorney   of   record   must 
sign  notice. 

52-  54.  Notice  of  appearance — In  general. 

55.  Notices  to  parties  not  appearing. 

56.  Pleadings  and  proceedings  which  con- 

stitute appearance. 

57.  Probate   proceedings  —  Ezecutor   ap- 

pearing. 

58.  Same — Answer  to  merits. 

59-61.  Special  appearance — As  to  how  made 
—What  it  is. 

62.  Same  —  Becomes  general  appearance, 
when. 

63,  64.  Same — ^For  dismissal  of  action. 

65.  Same — ^For  dismissal  of  defective  sum- 

mons. 

66.  Same — For  objecting  to  void  proceed- 

ings. 

67.  Same  —  For    procuring    eztensions    of 

time  on. 

68.  Same — For   quashing   service   of   sum- 

mons. 

69.  Same — Same — And  dismissal. 

70.  Same — Same — And  proof  of  service. 

71.  Same — For  setting  aside   default   for 

particular  purpose. 

72.  Same — For  striking  out  amended  com- 

plaint. 

73,  74.  Stipulation  ejctending  time — Effect  of. 

75.  Stipulation  for  judgment. 

76.  Substitution  of  attorney  —  Waiver  of 

notice. 

77.  Supplementary    proceedings  —  Appear- 

ance and  submitting  to  examination. 

78.  Verbal  authority  to  enter  judgment. 

79.  Voluntary     appearance  —  Gives    court 

jurisdiction. 

80.  Waiver  of  objections  —  Voluntary  ap- 

pearance waives  all  defects. 

81,  82.  Same — Not  waived,  when. 

As  to  appearance  and  coateat  of  will,  see, 
post,    fi  1307. 

Aa  to  appearance,  etc.,  tn  canes  of 
enelieated  estates,  see,  post.  S  1271. 

Aa  to  appearance  of  defendants  not 
acrred  la  action  on  Joint  contract,  see, 
ante,   I  406  and  note. 

Aa  to  appearance  of  Infant,  Insane  or 
laeanipetent  person  by  svardlan,  see,  ante, 
9  372  and  note. 

As  to  appolatnient  of  and  appearance  by 
flf««rdtan  ad  litem,  see.  ante.  §S  372,  373  and 
notes. 

Aa  to  appointment  of  attorney  for  absent 
or  minor  belrs.  devisees,  legatees  or  cred- 
C.  C.P.— 147  2337 


itors  In  probate  proceedlnss,  see,  post. 
S  1718. 

As  to  appointment  of  attorney  to  defend 
action  by  executor  or  administrator  on 
claim  against  estate,  see,  post,  S  1510. 

1.  Action  to  annnl  marriage  Order  ex- 
tending   time    to    plead— Default    Judgment. 

— In  an  *  action  to  annul  a  marriagre.  the 
action  of  attorneys  in  requesting  and  ob- 
taining from  the  court  an  order  extending? 
the  time  in  which  the  defendant  may  plead, 
is  not  the  equivalent  of  an  appearance  by 
such  defendant,  within  the  provisions  of 
the  above  section,  and  a  default  Judgment 
annulling  the  marriage  will  be  set  aside. — 
Benson  v.  Benson,  176  Cal.  649,  169  Pac. 
369,  following  the  doctrine  in  Vrooman  v. 
Li  Po  Tai,   113   Cal.   802.   45   Pac.   470. 

2.  Anavrer  of  defendant  to  complaint-— 
Is  Toluntary  appearance  and  is  equivalent 
to  personal  service  of  summons  and  copy 
of  complaint. — Ghiradelli  v.  Greene,  56  Cal. 
629. 

As  to  effect  of  voluntary  appearance,  see 

par.  79,  this  note. 

3.  Putting  in  answer  is  appearance  and 
must  be  held  to  -waivt^  mere  formality  of 
Issuing  summons,  service  of  which  in  such 
case  becomes  unnecessary. — Hayes  v.  Shat- 
tuck.  21  Cal.  61,  56. 

4.  Same^Slgned  by  defendant  person- 
ally is  irregular  where  he  has  previously 
appeared  by  attorneys  who  have  not  been 
in  any  manner  displaced. — Crane  v.  Crane, 
121  Cal.  99.  100,  53  Pac.  433. 


5.  Appearance     Aa    to    tvbat    constltnteH 

an. — Giving  notice  of  motion  to  be  made  at 
a  certain  time  and  place  for  the  dissolu- 
tion of  an  attachment  does  not  constitute 
an  appearance,  but  appearing  in  court  pur- 
suant to  such  notice  and  making  the  motion 
is  sufficient  to  constitute  a  notice  of  ap- 
pearance.— Salmonson  v.  Streiffer.  IS  Cal. 
App.  395,  397,  110  Pac.  144. 

As  to  appearance  on  appeal,  see  par.   14. 
this  note. 

6.  Same— As  part  of  Judgment-roll. — The 

code  does  not  require  an  appearance  to  be 
made  a  part  of  the  Judgment-roll,  and 
where  there  is  a  recital  in  the  Judgment- 
roll  that  the  defendant  appeared  and  un- 
contradicted evidence  tending  to  sustain 
such  recital  is  found  tn  the  bill  of  excep- 
tions, the  contention  that  the  court  was 
without  Jurisdiction  can  not  be  sustained. 
— Western  Lumber  A  M.  Co.  v.  Merchants' 
Amusement  Co.,  18  Cal.  App.  4,  9,  108  Pac. 
891. 

7.  Same — ^By  attorney. — Where   an   attor- 
ney  appears    in   an   action    for    a    defendant 
or   other  party   it  is  presumed    that  he  haa 
authority  to  do  so  and  the  burden  of  prov- 
ing   want    of    such    authority     is    upon    the 
party     disputing     It.      However,     the     unau- 
thorized   appearance     of    an     attorney     can 
not    constitute    an    appearance     for    a    parly, 
nor  can   such   party   be  denied    the    r\Khi  uf 
showing    that    such    appearance     was    wVUi- 
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out  his  authority. — People  v.  Western  Meat 
Co.,   13   Cal.   App.   589,    545,    110   Pac.   338. 

As  to  attorney's  antborlty  to  appear  pre- 
sumed, see  pars.  22-25,  this  note. 

As  to  authority  of  attorney  to  appear 
required,   see   pars.   18-21,    this   note. 

8.  Same^Demurrer  to  statement  of  eon- 
testant  In  election  contest  Is  an  appear- 
ance in  that  proceedlngr  and  waives  any 
neglect  of  the  clerk  to  issue  a  citation  in 
proper  form. — Dudley  v.  Superior  Court,  18 
Cal.  App.    271,    276.   110   Pac.   146. 

9.  Same  —  Kxeeptlns  to  snlRcleney  of 
sureties  upon  attacbment  bond  does  not  re- 
quire appearance  in  court  and  notice  of 
such  exception  does  not  even  contemplate 
appearance  for  any  purpose  nor  an  appli- 
cation to  the  court  for  any  relief  whatso- 
ever. The  srivinfi^  of  it  Imposes  upon  the 
plaintiff  the  duty  of  having:  the  sureties  or 
others  in  their  place  Justified  not  before 
the  court,  but  before  a  Judffe  or  clerk 
thereof,  and  In  case  of  failure  so  to  do  the 
Judge  or  clerk  must  issue  an  order  vacat- 
ing: the  writ  of  attachment.  To  hold  that 
excepting:  to  the  sufllclency  of  the  sureties 
constituted  an  appearance  would  not  only 
violate  the  express  provision  of  section  539, 
ante,  but  impose  a  penalty  upon  the  defend- 
ant whether  resident  or  nonresident  by 
requlrlngr  blm  to  subject  himself  to  the  Juris- 
diction of  the  court  as  a  condition  of  exer- 
cising the  rlffht  conferred  by  statute. — 
Salmonson  v.  Strelffer,  IS  Cal.  App.  396,  398, 
110  Pac.  144. 

10.  Same— How  made. — An  appearance 
may  be  made  In  an  action  by  acts  other 
than  those  enumerated  in  the  statute,  but 
they  must  be  of  an  unequivocal  character, 
showingr  a  submission  to  the  g:eneral  Juris- 
diction of  the  court,  such  as  calling:  for 
some  afllrmative  relief. — Altpeter  v.  Postal 
Telesraph-Cable  Co.,  20  Cal.  App.  Dec.  405, 
148   Pac.    241. 

11.  Same— >NonreMldent    defendant,    of« — 

The  appearance  of  a  nonresident  defendant 
to  demur,  the  court  acquires  Jurisdiction  to 
render  a  personal  Judg:ment  without  refer- 
ence to  whether  an  attachment  has  or  has 
not  been  issued. — Hodffkins  v.  Dunham,  10 
Cal.  App.   690,  700,  103  Pac.  351. 

la.  Same— 'Securinir  order  eztendlnff  time 
to  plead— Does  not  constitute. — In  a  case 
in  which  the  presiding:  Judg:e  g:lves  an  order 
to  the  defendant's  attorney  extending:  the 
time  within  which  defendant  mig:ht  plead 
to  the  complaint  in  the  action  does  not  have 
the  effect  of  a  general  appearance  in  the 
action  and  does  not  authorize  the  court  to 
proceed  to  enter  default  ag:alnst  said  de- 
fendant, there  having:  been  no  appearances 
by  the  defendant  in  the  cause,  under  the 
provisions  of  the  above  section. — Daven- 
port v.  Superior  Court,  183  Cal.  606,  191  Pac. 
911,  applying  the  doctrine  in  Steinbach  v. 
Leese,   27  Cal.   299. 

18.  Same— 'Wrltlns  addressed  to  tbe 
clerk  of  the  court  giving  notice  that  the 
defendant      enters      his      appearance      and 


coupled  thereto  a  consent  that  judgment 
be  taken  against  him  is  a  strict  compliance 
with  this  section,  and  while  Jurisdiction  is 
not  acquired  until  such  be  fUed,  the  time 
within  which  it  must  be  filed  is  not  lim- 
ited and  the  principal  purpose  of  this  sec- 
tion is  served  by  the  giving  of  such  notice 
to  the  plaintiff,  after  which  notice  of  all 
subsequent  steps  and  proceedings  must  be 
given  to  the  defendant. — ^Anglo-California 
Bank  v.  Qriswold,  153  Cal.  692.  696,  96  Pac. 
353. 

14.  Appeal— Appearance  on. — ^Notice  of 
appeal  to  certain  extent  corresponds  to 
summons  and,  like  issuance  of  summons, 
may  be  waived.  Voluntary  appearance  will 
be  equivalent  to  personal  service  of  notice, 

•  bjtt  mere  waiver  of  service  is  Insufflclent. 
There  must  in  addition  be  given  notice  of 
appearance  either  In  person  or  by  attorney. 
— Hlbernia  Sav.  &  L.  Soc.  v.  Lewis,  111  CaL 
519,   622,   44  Pac.  175. 

As  to  appeamnce  generally,  see  pars. 
6-13,    this   note. 

15.  Same— BToticc  of  appeal  need  not  be 

served  upon  defendant  who  has  not  been 
served  •  with  summons  or  appeared  in  ac- 
tion.—Clarke  v.  Mohr.  125  Cal.  540.  543,  68 
Pac.  176. 

10.  Same— Pmetice— Substitution  of  at- 
torney after  appeal  should  be  followed  by 
like  substitution  In  trial  court. — Reay  v. 
Heazelton,  128  Cal.  335,  338,  60  Pac.  977. 

17.  Attachment— BTotice  of  motion  to  dis- 
solve attachment  on  ground  that  it  was 
irregularly  issued  is  not  such  appearance 
in  case  as  will  authorize  Judgment  by  de- 
fault. Upon  motion  to  discharge  attach- 
ment by  giving  security,  court  may  require 
appearance  of  defendant  as  condition  pre- 
cedent to  making  motion,  and  this  shows 
legislature  did  not  intend  mere  making  of 
motion  to  constitute  appearance. — Olidden 
V.   Packard.   28  Cal.   649,   651. 

Aa    to    motion    to    dUcbarsc    attachment^ 

see,  ante,   §5  556-558  and  notes. 

As  to  motion  to  release  attachment,  see, 
ante,    §  554   and   note. 

18,  Attorney  must  have  authorityw-iB 
ffeneml. — Appearance  by  attorney  must  be 
by  one  authorized  to  represent  defendant, 
and  demurrer  signed  by  attorney  employed 
by  one  defendant  only,  but  upon  its  face 
purporting  to  be  demurrer  of  all  defendants 
Jointly,  can  not  be  held  appearance  for 
those  who  never  authorized  it  and  were 
not  served  with  summons  in  case. — Merced 
Co.  V.  Hicks,  67  Cal.  108,  109,  7  Pac.  179. 

As    to   attorneys   and    counselors   at    law. 

see,  ante,  8§  276  et  seq.  and  notes. 

As  to  authority  of  attorneys  and  coun- 
selors Bt  law,  see,  ante,  S  283  and  note. 

As  to  authority  of  attorney  to  appear 
presumed,  see  pars.  22-25,  this  note. 

10.  Same  — Death  of  party  terminates 
authority  of  attorney.— Notice  of  appeal 
served  after  death  of  party  on  attorney 
who   had   appeared   for    him    is    Ineffectual. 
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—Pedlar    v.    Stroud.    116    Cal.    461,    462,    48 
Pac.  371. 

As  to  attoraey  eontinalns  to  represent 
elleat  who  dlea  or  becomes  Insane  or  In- 
competent pendtnc  action  for  partition*  see, 
ante,  $  763. 

As  to  proceedings  on  deatii  or  removal 
•f  attorney,  see,  ante,  9  286  and  note. 

20.  Same— Trial  off  question  of  antbority. 

—Name  of  attorney  of  record  appearing  at 
foot  of  answer  in  connection  with  name  of 
other  counsel,  court  on  motion  to  strike  out 
answer,  will  not  try  question  whether  alg- 
nature  is  genuine  or  was  put  there  by  asso- 
ciate counsel  without  express  authority. — 
Willson  V.  Cleaveland,  30  Cal.   192,  200. 

21.  Same  —  Vnantboriacd    appearance    of 

attorney  is  not  sufficient  to  disturb  Judg- 
ment unless  fraud,  collusion,  or  Insolvency 
of  attorney  could  be  shown. — Sampson  v. 
Ohleyer,  22  Cal.  200,  211. 

22.  Antbfwity  of  attorney  presnmed— In 
sencral^ — ^Authority  of  attorney  at  law  to 
appear  will  be  presumed  where  nothing  to 
contrary  is  shown. — Hayes  v.  Shattuck,  21 
Cal.  51,   64. 

See  pars.  18-21,  this  note. 

2S.  Same — Appearance  by  licensed  at- 
torney prima  ffacie  CTldence  that  he  has 
been  retained  in  cause,  and  it  would  be 
dangerous  practice  to  afford  litigants  op- 
portunity of  availing  themselves  of,  or 
from  escaping  Judgments  of  courts  upon 
plea  of  mistake  of  counsel. — Suydam  v. 
Pitcher.  4  Cal.  280.  281. 

24.  Authority  of  attorney  appearing  in 
action  is  presumed,  but  court  may  inquire 
Into  matter  and  require  proof  of  his  au- 
thorisation.— San  Francisco  Sav.  Union  v. 
Long,  128  Cal.  107,  118,  66  Pac.  708. 

28.  Samc^In  absence  of  statutory  re- 
«l«irement  tbat  antbority  of  attorney  sbonld 
be  evidenced  l»y  writing,  it  is  always  pre- 
sumed that  attorney  appearing  and  acting 
for  party  to  cause  has  authority  so  to  do, 
and  where  appearance  is  made  by  attor- 
ney without  Objection  from  parties  for  sev- 
eral years  thereafter,  they  will  not  be 
heard  to  say  appearance  was  unauthorized 
upon  hearing  of  motion  to  dismiss  for  want 
of  return  of  summons. — Pacific  Pav.  Co.  v. 
Viselich,  141  Cal.  4,  8,  74  Pac.  352. 

20.  Change  off  venue — BITect  of  special 
appearance^ — Special  appearance  of  de- 
fendant to  move  to  strike  out  parts  of 
complaint  made  before  or  at  time  of  filing 
demurrer,  is  not  such  appearance  and  sub- 
mission to  Jurisdiction  as  will  waive  right 
to  move  for  change  of  venue. — Wood  v. 
Herman  Min.  Co.,  139  Cal.  713,  717,  73  Pac. 
S88. 

As  to  demanding  cbange  off  venae  at  time 
•f  appearance,  see,  ante,   §  396  and   note. 

2T.  Same— Jurisdiction  only  by— Effect  off 
appearance. — Where  court  can  acquire  Juris- 
diction of  subject-matter  of  action  or  per- 
son of  defendant  only  by  transfer  from 
another  court,  voluntary  appearance   of  de- 


fendant can  not  be  held  equivalent  to  such 
transfer. — Descalso  v.  Municipal  Court  of 
Appeals,  60  Cal.  296,  299. 

28.  Consent  to  Judgment  being  taken, 
acknowledged  by  defendants,  constitutes 
sufficient  appearances. — Foote  v.  Richmond, 
42   Cal.    439,   448. 

20.  Same— Consent  off  nonresident  de- 
ffendant,  signed  by  attorney  that  Judgment 
be  taken  against  him,  constitutes  appear- 
ance.— Poote  V.  Richmond,   42  Cal.   439,  443. 

SO.     Construction    off   section— In    general. 

— This  section  defines  what  shall  constitute 
an  appearance.  A  defendant  appears  when 
he  answers,-  demurs  or  gives  written  notice 
of  his  appearance  or  when  an  attorney 
gives  notice  of  an  appearance  for  him  and 
he  can  appear  in  no  other  way.  This  stat- 
ute was  intended  to  settle  all  disputes  on 
the  subject.  There  can  be  no  chance  for 
argument  about  equivocal  acts.  There  was 
no  need  of  a  statute  to  tell  us  that  the  acts 
specified  would  constitute  appearance.  The 
occasion  for  a  rule  was  to  dispose  of  ques- 
tions upon  which  there  might  be  a  dispute. 
There  is  no  ambiguity  or  uncertainty  in 
the  section. — Salmonson  v.  Streiffer,  13  CaJ. 
App.   896,   897,   110   Pac.   144. 

81.  Contempt  proceedings  in,  if  party 
appear  by  counsel,  introduce  evidence  and 
take  part  in  hearing  after  order  that  cita- 
tion be  served  upon  his  counsel  by  reason 
of  his  having  concealed  himself  to  avoid 
service,  objection  of  want  of  personal  serv- 
ice is  waived. — Foley  v.  B^oley,  120  Cal.  83, 
39,  66  Am.  St.  Rep.  147,  62  Pac.  122. 

82.  Control  off  course  off  action  in  court 
rests  exclusively  with  attorney  where 
party  appears  by  attorney  and  court  has 
no  power  or  authority  to  recognize  any 
one  else  in  conduct  or  disposition  of  case, 
and  therefore  stipulation*  signed  by  party 
himself  providing  for  certain  steps  In  ac- 
tion will  be  disregarded  by  the  court. — 
Toy  V.  Haskell,  128  Cal.  658,  560,  79  Am.  St. 
Rep.   70,   61   Pac.   89. 

88.  Defective  notice  Waiver  off  objec- 
tion.— Appearance  at  hearing  of  motion 
and  resisting  same  on  merits  without  ob- 
jection as  to  notice  given  waives  want  of, 
or  defective  notice. — Toy  v.  Haskell,  128  Cal. 
558,   561,   79  Am.  St.  Rep.   70,  61   Pac.   89. 

84.  Defect  in  service  waived— -Volun- 
tary ansvrer  or  demurrer  to  complaint  is 
equivalent  to  due  service  of  summons  and 
waives  right  to  take  advantage  of  any  de- 
fect in  service  or  return  of  summons. — 
Adams  v.  Hopkins,  144  Cal.  19,  30,  77  Pac. 
712. 

As  to  appearance  as  waiver  off  service, 
see,  ante,   §§  406,   416  and   notes. 

85.  Demurrer  to  complaint  —  Raising 
issue  off  law  in  case  to  be  tried  by  court  is 
necessarily  appearance  and  submission  to 
court's  Jurisdiction  over  parties,  although 
it  states  that  appearance  is  made  simply 
and  only  for  purposes  of  demurrer. — Mc- 
Donald v.  Agnew,  122  Cal.  448,  460,  66 
Pac.  125. 
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86.  Same^Demarrer  coAiitlfutea  appear- 
ance, and  where  demurrer  is  on  file  and 
not  acted  upon  default  can  not  be  entered. 
— Hestres  v.  Clements,  21  Cal.  425,   426. 

37.  By  demurring:  to  complaint,  de- 
fendant appears  and  submits  himself  to 
jurisdiction  of  court,  and  default  and  Judg- 
ment for  failure  to  answer  after  overruling 
of  demurrer  may  be  regularly  entered. — 
McDonald  v.  Aernew,  J 22  Cal.  448.  450,  55 
Pac.   125. 

38.  Same  — For  all  defeadanta.  —  De- 
murrer commencing,  "And  now  come  de- 
fendants," etc.,  and  signed  by  attorneys 
of  court,  must  under  express  provisions  of 
statute  be  held  appearance  on  behalf  of 
all  defendants. — Rowland  v.  Coyne,  55  Cal. 
1,  3. 

80.     ElTeet   of   appearance    hy   attorney. — 

At  common  law  and  by  express  letter  of 
our  statute,  appearance  by  attorney 
amounts  to  acknowledgment  or  waiver 
of  service. — Suydam  v.  Pitcher,  4  Cal.  280. 
281. 

A«  to  appearance  belnff  waiver  of  •ervice 
of  aammona,  see,  ante,  5§  409,  416  and  notes. 


Same— >Notlce  of  aubaeaaent  proceedlngM 
—How  vtven.^ — See,  post,   §  1016  and  note. 

40.  Same— -Defendants  Included  by  mlii- 
take. — ^Filing  of  answer  by  attorney  for  all 
defendants,  where  he  was  retained  by  but 
part  of  them,  which  answer  was  subse- 
quently, on  motion,  withdrawn  and  another 
for  part  only  of  defendants  substituted, 
can  not  be  held  to  constitute  appearance 
for  defendants  for  which  first  answer  was 
not  authorized. — Forbes  v.  Hyde,  31  Cal. 
342,  346. 

41.  Notice  of  appeal  by  attorney  who 
represented  some  of  defendants  in  case,  by 
inadvertence  including  others  which  he 
had  no  authority  to  represent,  will  not  be 
held  an  appearance  for  the  latter. — Stein - 
bach   V.   Leese,    27  Cal.    295,    299. 

42.  Same  —  Executor  may  voluntarily 
appear,  and  such  appearance  has  same  ef- 
fect as  If  he  had  been  served  with  sum- 
mons.— Union  Sav.  Bank  v.  Barrett,  132 
Cal.  453,  455,  64  Pac.  713.  1071. 

48.  Same^Frand  or  Inaolvency  of  attor- 
ney.— Appearance  entered  by  attorney, 
whether  authorized  or  not,  is  good  and 
suflacient  to  bind  party,  except  in  those 
cases  where  fraud  has  been  used,  or  it  is 
shown  that  attorney  is  unable  to  respond 
In  damages. — Suydam  v.  Pitcher,  4  Cal.  280. 

44.     Entry       of      appearance  —  Filing. — A 

written  and  signed  appearance  by  the  de- 
fendants in  a  suit  to  foreclose  a  mortgage, 
that  "we  and  each  of  us  herewith  enter 
our  appearance."  directed  to  the  clerk  of 
the  court,  and  given  to  the  plaintiff,  is  a 
sufficient  entry  of  appearance  within  the 
contemplation  of  this  and  section  581 
(subd.  7).  ante,  without  the  necessity  of 
filing  the  same. — Anglo-California  Bank  v. 
Griswold,  153  Cal.  695,  96  Pac.  353. 


see    pars. 


2340 


45.  Form     of     notice     of     i 

Written  notice  signed  by  attorneys,  that 
"we  have  been  retained  by,  and  hereby 
appear  for  above-named  defendant  In 
above-entitled  action,"  is  sufllcient  appear- 
ance and  waiver  of  summons. — Dyer  v 
North,    44    Cal.    157,    159. 

A«    to    notice    of    appearance, 

52-54.  this  note. 

46.  Notice  of  appearance  provided  for 
in  this  section  is  document  to  be  drawn 
up  especially  for  that  purpose,  service  of 
which  is  to  antedate  or  be  contemporane- 
ous with  service  of  all  other  notices  and 
papers. — Steinbach  v.  Leese.  27  Cal.  295 
299. 

47.  Intent  of  section. — This  section  wsis 
intended  to  settle  all  disputes  upon  sub- 
ject of  what  is  or  is  not  appearance.— 
Vrooman  v.  Li  Po  Tai,  113  Cal.  302,  305.  45 
Pac.  470;  McDonald  v.  Agnew,  122  Cal 
448.   450,   55  Pac.   126. 

48.  Misnomer  of  defendant — Appenraaee 
and  motion  to  set  aside  Jndsment  upon 
which  it  is  admitted  defendant  was  actu- 
ally served  with  summons  cures  misnomer 
of  defendant  in  return  of  service. — Thomp. 
son   V.   Alford,    185  Cal,   62,    64,   66   Pac.   983. 

4».     Motion   to  set  aside  jndsmcnt CSen- 

*ral  appearance.— Where  motion  to  set 
aside  judgment  shows  relief  is  sought 
upon  ground  of  excusable  neglect  appear- 
ance Is  general,  and  service  of  notice  of 
appeal  upon  attorney  appearing  for  party 
on  such  motion  must  be  held  sufllcieni 
service  upon  attorney  for  such  party,  he 
never  having  been  removed  or  other  coun- 
sel substituted. — Thompson  v.  Alford  12S 
Cal.  227,  229.  60  Pac.  686. 

50.  Where  appearance  is  made  to  chal- 
lenge Judgment  or  order  not  merely  on 
Jurisdictional  grounds,  but  also  on  non- 
Jurlsdictional  grounds,  appearance  is  gen- 
eral no  matter  what  parties  may  call  it 
in  their  motion.— Burdette  v.  Corgan  '»6 
Kan.    102.  ' 

51.  New  trlaLAttomey  of  record  must 
slam  notice  of  motion  for  new  trial,  and  if 
It  be  signed  by  attorney  not  of  record  it 
is  ground  for  denying  motion.  While  at- 
torney other  than  he  of  record  may  take 
appeal  for  party  and  represent  him  on 
such  appeal,  fact  that  he  does  so  and  Is 
recognized  as  attorney  on  such  appeal  Is 
not  suflaclent  to  Justify  his  signing  notice 
of  motion  for  new  trial  in  subsequent  pro- 
ceedings without  filing  substltujtion  as  at- 
torney of  record.— McMahon  v.  Thomas.  114 
Cal.  588,  591.  46  Pac.  732. 

52.  Notice    of   appearance — In    general  — 

While  the  statute  requires  the  notice  of 
appearance  by  defendant  in  proper  person 
to  be  a  written  notice,  such  requirement  Is 
not  executed  when  the  notice  is  given  for 
him  by  an  attorney.  In  such  case  It  need  not 
necessarily  be  in  writing.  It  may  be  by 
the  act  of  appearing  in  open  court  upon 
an  application  for  affirmative  relief  which 
could  only  be  granted  upon  the  hypothesis 
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that  defendant  had  submitted  himself  to 
the  Jurisdiction  of  the  court. — Salmonson 
y.  Streiffer,  13  Cal.  App.  395,  397,  110  Pac. 
144. 

A»  to   form   of  notice   of   appecrance,   see 

pars.  45,  46,  this  note. 

63.  The  words  "answer"  and  "demur" 
are  obviously  words  of  enumeration  and 
court  can  not  on  received  principles  in- 
terpolate into  the  text  notices  of  motion 
for  new  trials,  notices  of  appeal  nor  any 
other  paper  served  incidentally  in  conduct 
of  Judicial  proceeding's,  and  the  direct' and 
principal  purpose  of  which  is  not  to  grive 
notice  of  appearance,  but  to  grive  notice  of 
a  step  taken  or  about  to  be  taken  in  the 
cause. — Salmonson  v.  Streiffer,  13  Cal.  App. 
395.  398,  110  Pac.  144.  See  Steinbach  v. 
Leese,   27  Cal.   295. 

54.  The  notice  by  which  a  defendant  may 
appear  as  provided  in  this  section,  con- 
stitutes no  part  of  the  Judgrment-roll,  hence 
the  failure  to  serve  a  defendant  and  the 
absence  of  an  answer,  demurrer  or  other 
appearance  on  his  part  appearing:  by  the 
Judgrment>roll  is  not  inconsistent  with  a 
recital  in  the  Judgement  that  he  did  appear 
in  one  of  the  other  modes  authorized  by 
law,  evidence  of  which  under  the  statute 
constitutes  no  part  of  the  Judgrment-roll, 
and  in  the  absence  of  a  showing  to  the 
contrary,  such  recital  must  be  taken  as  at 
least  prima  facie  true. — Brown  v.  Caldwell, 
13  Cal.  App.  29,  80,   108  Pac.  874. 

53.     Notices    to    parties    not    appearing. — 

Notice  of  motion  to  changre  place  of  trial 
need  not  be  griven  defendants  who  have 
not  appeared  in  action.  If  such  defendants 
appear  and  take  part  on  hearing^  of  mo- 
tion, they  can  not  be  heard  to  complain 
and  must  be  deemed  to  have  waived  pre- 
vious service  of  movingr  papers. — Wood  v. 
Herman  Min.  Co.,  139  Cal.  718,  717,  73  Pac. 
588. 

6C.  Pleadinsa  aad  proeecdiBsa  which 
«i»urtltatc  appearance* — The  words  "an- 
swers" and  "demurs,"  as  used  in  this  sec- 
tion, are  obviously  words  of  enumeration, 
and  court  can  not  on  recognized  principles 
interpolate  into  text  notices  of  motions 
for  new  trial,  notices  of  appeal,  or  any 
other  papers  served  incidentally  in  con- 
duct of  Judicial  proceedingrs,  direct  and 
principal  purpose  of  which  is,  not  to  give 
notice  of  appearance,  but  to  grive  notice 
of  step  taken,  or  about  to  be  taken  in 
cause. — Steinbach  v.  Leese,  27  Cal.  295,  299. 

57.  Prohatc  procecdlnsa— Bxccutor  ap- 
Pearitti;  and  taking  part  in  proceedings  in 
probate  court  affecting  estate  of  his  tes- 
tator, waives  objection  that  no  citation 
was  issued  or  served  upon  him. — Estate  of 
Johnson,  45  Cal.   257,    259. 

38.  Same— Anawer  to  merits. — In  pro- 
bate proceeding,  where  party  appears  and 
inoves  to  dismiss  on  ground  of  defective 
service    of    citation,    and    upon    overruling 

f  such  objection  answers  to  merits,  an- 
swer gives  court  Jurisdiction  and  it  is   im- 


material whether  citation  ever  Issued, — 
Abila  V.  Padilla,  14  Cal.  103,  106. 

59.  Special  appcarance-^As  to  how  made 
— What  it  Is. — Settled  rule  is  that  if  party 
desires  to  take  advantage  of  want  of  service 
of  process  sufficient  to  give  court  Jurisdic- 
tion of  his  person  by  moving  to  set  aside 
proceedings  on  that  ground  he  must  ap- 
pear specially  for  that  purpose  and  keep 
out  of  court  for  all  others. — Gilbert-Arnold 
L.  Co.  V.  O'Hare,   93  Wis.  194.   67  N.  W.   38. 

60.  Party  intending  to  appear  specially 
and  move  to  set  aside  default  and  Judg- 
ment upon  ground,  court  has  no  Jurisdic- 
tion over  his  person,  because  there  has 
been  no  valid  service  of  summons,  must 
carefully  occupy  that  ground  exclusively 
and  must  keep  out  of  court  for  all  other 
purposes  if  he  would  refrain  from  making 
general  appearance. — Security  L.  &  T.  Co. 
V.  Boston  &  S.  R.  F.  Co.,  126  Cal.  418,  421, 
58  Pac.  941,  59  Pac.  296. 

61.  If  party  wishes  to  insist  upon  ob- 
jection that  he  is  not  in  court  he  must  keep 
out  for  all  purposes  except  to  make  objec- 
tion to  Jurisdiction. — Lowe  v.  Stringham, 
14   Wis.   222. 

62.  Same— Becomes  scncral  appearance, 
when. — A  special  appearance  by  defendant 
on  motion  to  quash  service  of  summons, 
and  at  the  same  time  demurring  for  want 
of  Jurisdiction  of  person,  the  appearance 
is  general. — Olcese  v.  Justices'  Court,  156 
Cal.   82,   88,   103  Pac.  317. 

63.  Same— For      dismissal      of      action. — 

Special  appearance  for  purpose  only  of 
making  motion  to  dismiss  is  not  general 
appearance,  which  waives  right  to  make 
motion. — Linden  O.  Min.  Co.  v.  Sheplar,  53 
Cal.   245,   246. 

64.  Service  of  summons  after  the  three 
years  prescribed  by  section  851,  ante,  entry 
of  its  default,  and  appearance  solely  for  pur- 
pose of  asking  the  action  be  dismissed, 
can  not  be  held  voluntary  appearance  such 
as  will  defeat  right  to  dismissal  under  said 
section. — Sharpstein  v.  Eells,  132  Cal.  507, 
509,   64   Pac.   1080. 

65.  Same— For  dismissal  of  defective 
summons. — Defendant  has  right  to  appear 
for  purpose  of  moving  to  dismiss  defective 
summons,  and  it  is  error  to  refuse  him 
that  privilege,  and  his  afterwards  appear- 
ing and  answering  does  not  waive  the  right 
or  cure  the  defect. — Lyman  v.  Milton.  44 
Cal.    630,    635. 

66.  Same— For  objecting  to  void  pro- 
ceedings.— Appearance  of  party  for  purpose 
only  of  objecting  to  prior  void  proceeding, 
can  not  cure  defect  in  such  proceeding. — 
Gray  v.  Hawes,   8  Cal.   562,   659. 

67.  Same— For  procnrlns  extenMlon  of 
time  on. — Specially  appearing  for  purpose 
of  moving  to  dismiss,  and  at  same  time 
procuring  order  extending  time  to  plead 
one  day  after  decision  of  motion,  does  not 
constitute  such  appearance  as  will  author- 
ize entry  of  default. — Kennedy  v.  Mulli- 
gan,  136  Cal.  556,  557,  69  Pac.  291. 
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68.  Same— For  qnashlBir  merviee  of  anm- 
mona. — For  purpose  of  quashiner  service  of 
summons,  defendant  may  move  without 
entering:  greneral  appearance. — Eldridgre  v. 
Kay,   45  Cal.  49,   60. 

09.  Same— Same— And  dlamlaaal.^ — Notice 
that  defendant  "appears  in  said  action  for 
sole  purpose  cf  making:  motion  to  quasii 
summons  in  and  dismiss  said  action,"  is 
sufficient  appearance  to  entitle  defendant 
to  be  heard  upon  motion. — Lander  v.  Plem- 
ingr,   47  Cal.   614,   616. 

70.  Same-^Sanke— -And    proof    of    aervlee. 

— Special  appearance  may  be  made  for  pur- 
pose of  quashing:  summons  or  proof  of  serv- 
ice, and  such  is  not  general  submission  to 
jurisdiction  of  court. — McDonald  v.  Agrnew, 
122    Cal.    448,    460,    66    Pac.    126. 

71.  Same— For  •ettiair  aside  defaalt  for 
partlenlar  parpoae. — Party  ougrht  not  be  al- 
lowed benefit  of  any  proceeding:  unless  he 
also  assumes  responsibility  of  it.  Appear- 
ance for  one  purpose  is  grood  appearance  to 
action,  and  party  should  not  be  allowed 
to  appear  only  for  purpose  of  settingr  aside 
default,  for  purpose  of  first  moving:  dis- 
missal of  suit,  and  if  that  motion  be  un- 
successful to  answer  upon  merits. — Dougr- 
lass  V.  Pacific  M.  8.  Co.,  4  Cal.  304,  306. 


72.  Same— For  atrilLlav  4Hit 
eomplalnt. — Special  appearance  to  move  to 
strike  out  amended  complaint,  and  asking: 
of  court  extension  of  time  to  move  or 
plead,  until  such  motion  is  disposed  of, 
does  not  constitute  appearance  within 
meaning:  of  this  section. — Powers  y.  Braly, 
76  Cal.  287,  239,  17  Pac.  197. 

78.     StlpalatloB  exteadlai:  time— Bffeet  of. 

— Taking:  and  filing:  stipulations  extending: 
time  to  plead,  and  in  consideration  thereof 
making:  various  payments  on  account  of 
sum  sued  for,  does  not  constitute  appear- 
ance.— Vrooman  v.  Li  Po  Tal,  118  Cal.  302, 
305.   46   Pac.   470. 

74.  Stipulation  extending:  time  to  plead, 
if  it  could  in  any  event  be  considered  an 
appearance,  must  be  made  before  expira- 
tion of  three  years  prescribed  by  section 
681,  ante,  or  it  could  not  be  held  bar  to 
dismissal  under  that  section. — Grant  v.  Mc- 
Arthur,  137  Cal.  270,  271.  70  Pac.  88. 

75.  Stipulation  for  Jadsmeat. — Stipula- 
tion that  plaintiff  mig:ht  at  any  time  enter 
default  of  defendant  and  take  judg:raent 
thereon,  g:iven  in  consideration  of  exten- 
sion of  time  for  payment  of  indebtedness 
sued  upon,  followed  by  such  extensions  and 
payments,  must  be  held  to  constitute  an- 
swer admitting:  alleg:ations  of  complaint, 
and,  therefore,  appearance,  althoug:h  not 
filed  in  case  until  after  defendant  had 
moved  for  dismissal. — Cooper  v.  Oordan, 
125   Cal.   296,   301,   57  Pac.   1006. 

70.  SnbatltntloB  of  attorney- TITalver  of 
notice.^ — Notice  of  chang:e  of  attorneys  re- 
quired  by   section   286,   ante,   is  for  protec- 


tion of  adverse  party  and  may  be  waived 
by  him  or  his  attorney,  and  where  notice 
of  appeal,  sig:ned  by  attorney  of  whose 
substitution  notice  had  not  been  given, 
was  accepted  and  admission  of  due  service 
g:iven  by  attorneys  for  respondent  without 
objection,  notice  of  substitution  w^ill  be 
held  to  have  been  waived. — ^Llvermore  v. 
Webb,  66  Cal.  489,  490. 

As  to  ehanire  or  anlMtltatloa  of  attorneys, 

see,  ante.  99  284  et  seq.  and  notes. 


chance  of  attorney,  see. 


A>  to  notice  of 

ante,  9  286  and  note. 

77.  Sapplementary  proceedlnsa— Appear- 
ancc  and  snbmlttlnv  to  examination  by  per- 
son not  party  to  original  action  sufllciently 
shows  Jurisdiction  ot  person  in  supple- 
mentary proceedings. — Bronzan  v.  Brobaz, 
93  Cal.  647,   649,   29  Pac.   264. 

78.  Verbal   aattaorlty   to   enter   Jadsment 

given  by  defendant  to  plaintiff  is  not  ap- 
pearance in  action  nor  power  of  attorney 
to  confess  Judg:ment.  It  could  not  take 
place  of  answer  In  the  judgment-roll,  so 
as  to  dispense  with  summons  and  return. 
as  part  thereof. — Siskiyou  County  Bank  v. 
Hoyt,  132  Cal.  81,  83,  64  Pac.  118.  ■ 

Aa  to  confeaalon  of  Jadrment  without 
actloa,  see.  post,   99  1132  et  seq.  and  notes. 

7».  Tolaatary  Appearance  —  €Mvca  coart 
l"»to*I«*Ic«  over  party,  same  as  If  he  had 
been  brought  in  by  service  of  aumroons. 
and  such  appearance  within  three  years 
prescribed  by  section  581,  ante.  Is  equiva- 
lent to  service  and  return  of  summons 
within  that  period. — ^Union  Sav.  Bank  v. 
Barrett,  132  Cal.   463.  466,  64  Pac.  713. 

As  to  answer  by  defendants  to  complaiat 
constltating:    a    Tolaatary    appearance,    see 

par.    2,    this    note. 

As  to  effect  of  volantary  appearaace  on 
right  to  move  dismissal  of  action*  see. 
ante,  9  681  and  note. 

As  to  sabseqaent  notice  and  bow   sfvea, 

see,   post,    9 1016   and   note. 

80.  Tiralver  of  objections— Voluntary  ap- 
pearaace  waives  all  defects  of  process,  even 
when  objection  is  taken  in  same  action. 
Under  our  practice  plaintiff  by  filing-  com- 
plaint goes  himself  into  court,  and  although 
he  does  not  take  out  summons,  he  can  not 
object  to  defendants  coming  in  and  an- 
swering, any  more  than  he  could  object  to 
defendant's  appearance  after  he  had  taken 
out  summons  which  he  did  not  choose  to 
serve,  and  quite  as  little  can  defendant  in 
collateral  action  object  that  there  was  no 
action  pending  after  having  voluntarily  put 
in  answer  to  complaint  on  file. — Hayes  v 
Shattuck,   21   Cal.  61,   66. 

81.  Same— Not  waived,  wben. — Appear- 
ance  for  purpose  of  making  motion  to 
dismiss  upon  ground  summons  was  Im- 
properly made  returnable  and  was  served 
at  time  later  than  that  prescribed  by  law, 
does  not  waive  right  to  make  such   objec- 
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tion,  but  had  he  answered  without  objec- 
tion, then  he  could  not  afterwards  have 
complained. — Diedesheimer  v.  Brown,  8  Cal. 
339.  340. 


82.  Answer  after  denial  of  motion  to  set 
aside  service  of  summons  does  not  waive 
objection  upon  which  motion  was  based. — 
Kent  V.  West,  60  Cal.   186,  186. 


§  1015.  8EBVI0E  ON  N0NBE8IDENT8.  WHERE  A  PARTY  HAS  AN 
ATTORNEY,  SERVICE  SHALL  BE  ON  SUCH  ATTORNEY.  When  a  plain- 
tifif  or  a  defendant,  who  has  appeared,  resides  out  of  the  state,  and  has  no 
attorney  in  the  action  or  proceeding,  the  service  may  be  made  on  the  clerk  for 
him.  But  in  all  cases  where  a  party  has  an  attorney  in  the  action  or  proceed- 
ing, the  service  of  papers,  when  required,  must  be  upon  the  attorney  instead  of 
the  party,  except  service  of  subpcenas,  of  writs  and  other  process  issued  in  the 
suit,  and  of  papers  to  bring  him  into  contempt.  If  the  sole  attorney  for  a  party 
is  [1]  removed  or  suspended  from  practice,  then  the  party  has  no  attorney 
within  the  meaning  of  this  section.  If  his  sole  attorney  [2]  has  no  known 
office  in  this  state,  notices  and  papers  may  be  served  by  leaving  a  copy  thereof 
with  the  clerk  of  the  court,  unless  such  attorney  shall  have  filed  in  the  cause  an 
address  of  a  place  at  which  notices  and  papers  may  be  served  on  him,  in  which 
event  they  may  be  served  at  such  place. 

History:  Enacted  March  11,  1872,  re^nactment  of  §  624  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  179,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  602, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  474. 

SERVICE     OF     NOTICE     ON     NONRESI-       party   himself. —Estate   of  Nelson.   128   Cal. 
DENT— WHERE    PARTY    HAS  242.    244,    60   Pac.    772;   Mohr   v.    Byrne.    131 

ATTORNEY.  Cal.  288.  289,  6S  Pac.  341. 


1.  Appearance  necessary. 
2-4.  Construction  of  section — In  general. 

5.  Notice  of  appeal — Must  be  served  on  at- 

tomejs. 

6.  Same — Same — Service  of  notice  of   ap- 

peal on  attorney  of  record. 

7.  Notice  of  motion  to  dissolve  attachment. 

8.  Service  of  cross-complaint  upon  attorney 

for  plaintiff. 

9.  Service  of  notice  of  decision. 
10.  Substitution  of  attorneys. 

1.  Appcaraace  aeccaaary.  —  Special  ap- 
pearance of  attorney  for  purpose  of  motion 
before  demurrer  or  answer  Is  not  such  ap- 
pearance as  to  entitle  htm.  or  parties  rep- 
resented by  him,  to  notice  of  subsequent 
motions  and  proceedingrS' — ^Wood  v.  Herman 
MIn.  Co..  139  Cal.  713.  717,  73  Pac.  688. 

X     Coaatrvetloa    of    aectioa— la    srcaeral. 

— Construin^r  above  section  and  section  940, 
ante,  together,  they  require  service  of  no- 
tice of  appeal  to  be  made  upon  attorney 
of  party  who  has  appeared  by  attorney,  and 
service  upon  party  personally  Is  not  au- 
thorised.— Jones  v.  McGarvey,  6  Cal.  Unrep. 
277.  56  Pac.  896. 

3.  Section  940,  ante,  providing  for  serv- 
ice of  notice  of  appeal  on  adverse  party,  or 
his  attorney,  must  be  read  in  connection 
with  this  se/tlon.  and  such  notice  must, 
therefore,  be  served  upon  attorney  of  party, 
who  has  appeared  in  action,  and  not  upon 


4.  Provision  of  this  section  is  controlling 
and  requires  service  of  notice  of  appeal  to 
be  made  upon  attorney  of  adverse  party 
when  such  party  has  attorney. — Abrahms 
V.  Stokes.  39  Cal.  160,  161.  See  Grant  v. 
White.  6  Cal.  66. 

5.  Notice  of  appeal— Maat  be  served  oa 
attoraeya  for  adverse  parties  who  have  ap- 
peared In  action. — Llnforth  v.  White.  129 
Cal.  188.  190.  61  Pac.  910. 

6w  Sane— Same— Servlee  of  notice  of  ap- 
peal OB  attorney  of  record  for  adverse  party 
is  insufficient. — ^Matthews  v.  Superior  Court, 
70  Cal.  627.  628,  11  Pac.  665. 

7.  Notice  of  motion  to  diasolve  attaeli- 
meat  must  be  served  upon  attorney  instead 
of  the  party,  and  It  would  be  idle  for  the 
law  to  measure  the  time  of  notice  by  the 
residence  of  the  litigants  when  the  service 
is  to  be  made  upon  his  attorney,  and  there- 
fore so  far  as  the  service  of  notice  is  con- 
cerned, the  residence  of  the  party  is  imma- 
terial.— Finch  V.  McVean.  6  Cal.  App.  272. 
273.   91   Pac.   1019. 

8.  SerTlce  of  croaa-complaiat  vpoa  attor« 
aey  for  plaiatlir  starts  the  running  of  the 
time  for  pleading  thereto. — Rltter  v. 
Braash.  11   Cal.  App.   26^.  260.   104  Pac.  692. 

9.  Serrlce  of  aotiee  of  declalon  Is  re- 
quired to  be  upon  the  attorney  for  the 
opposite  party.  Instead  of  the  party  him- 
self, if  he  has  an  attorney. — Estate  of  Rich- 
ards. 154  Cal.  482.  98  Pac.  628. 
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10.  SubHtltiitlOB  of  attorneya* — Service 
of  notice  of  appeal  on  attorney  who  slsrned 
origrinal  answer  of  defendant,  althouerh 
another  sigrned.  amended  answer,  where 
there  was  never  any  substitution   of  attor- 


neys, is  fiTood,  althougrh  defendant  repre- 
sented by  such  attorney  was  dead  at  time 
of  service. — Lacoste  v.  Eastland,  117  CaL 
673.  680,  49  Pac.  1046. 


§  1016.  PRECEDING  PROVISIONS  NOT  TO  APPLY  TO  PROGEEDINa 
TO  BRING  PARTY  INTO  CONTEMPT.  The  foregoing  provisions  of  this  chap- 
ter do  not  apply  to  the  service  of  a  summons  or  other  process,  or  of  any  paper 
to  bring  a  party  into  contempt. 

History:     Enacted  March  11,  1872,  re-enactment  of  last  half  of  S  619 
Practice  Act. 


PROCEEDING   TO   BRING   PARTY   INTO 
CONTEMPT— SERVICE. 

1.  Attorney — Service  on. 

2.  Corporation — Service  on. 

3.  Order  must  be  served. 

Aa  to  Ivdsmeiita  and  orders  !■  ca«e«  of 
contempt  of  court,  see.  post,  5  1222. 

Aa  to  notice  in  eaaea  of  contempt  of 
court,  see,  post,   9  1212. 

1.  Attorney  — -  Service  on. — When  party 
charg^ed  with  contempt  for  disobeying  legral 
order  wilfuHy  conceals  himself  to  avoid 
service  of  order  to  show  cause  why  he  shall 
not  be  adjudsred  guilty  of  contempt,  court 
is  not  powerless  to  proceed  or  to  prevent 
continued  disregard  of  its  lawful  order. 
Section  187,  ante,  provides  that  when  Juris- 
diction Is  by  constitution  or  by  statute 
conferred  upon  court  or  Judicial  officer  all 
means  necessary  to  carry  it  into  effect  are 
also  given,  and  In  exercise  of  this  Jurisdic- 
tion, If  course  of  proceedings  be  not  spe- 
cifically pointed  out  by  statute,  any  suit- 
able process  of  mode  of  proceeding  may  be 
adopted  which  may  appear  most  conform- 
able to  code,  and,  therefore,  in  case  where 


party  has  so  concealed  himself,  and  espe- 
cially if  such  party  be  corporation,  court 
may  provide  for  service  of  such  order  to 
show  cause  upon  attorney  to  whom  he  has 
intrusted  management  of  litigation,  such 
being  suitable  process  or  mode  of  proceed- 
ing.— Golden  Gate  C.  H.  Min.  Co.  v.  Su- 
perior Court.  65  Cal.  187,  191,  3  Pac.  628. 

2.  Corporation  —  Service  on. — Order  to 
show  cause  why  party  should  not  be  pun- 
ished for  contempt  is  *'a  paper  to  bring  a 
party  into  contempt"  within  meaning  of 
this  section,  and  ordinarily  service  of  such 
paper,  like  that  of  summons,  must,  if  per- 
son cited  be  corporation,  be  served  upon 
president  or  other  head  of  corporation, 
secretary,  cashier,  or  managing  agent 
thereof. — Golden  Gate  C.  H.  Min.  Co.  v. 
Superior  Court,  65  Cal.  187,  191,  3  Pac.  628. 

S.  Order  mnat  be  aerved. — Before  party 
can  be  brought  into  contempt  for  not  com- 
plying with  order  of  court,  such  order  must 
be  served  upon  him,  and  mere  delivery  to 
person  in  Missouri  of  certified  copy  of  order 
made  by  court  in  this  state  would  not  be 
served  upon  him  within  meaning  of  law. — 
Johnson  v.  Superior  Court,  63  Cal.  578.  580; 
Hennessy  v.  Nicol,  105  Cal.  138,  142,  88  Pac. 
649. 


§  1017.  SERVICE  BY  TELEGRAPH.  Any  summons,  writ,  or  order  in  any 
civil  suit  or  proceeding,  and  all  other  papers  requiring  service,  may  be  trans- 
mitted by  telegraph  for  service  in  any  place,  and  the  telegraphic  copy  of  such 
writ,  or  order,  or  paper  so  transmitted,  may  be  served  or  executed  by  the  officer 
or  person  to  whom  it  is  sent  for  that  purpose,  and  returned  by  him,  if  any 
return  be  requisite,  in  the  same  manner,  and  with  the  same  force  and  effect  in 
all  respects,  as  the  original  thereof  might  be  if  delivered  to  him,  and  the  officer 
or  person  serving  or  executing  the  same  has  the  same  authority,  and  is  sub- 
ject to  the  same  liabilities,  as  if  the  copy  were  the  original. 

[Original  to  be  filed — Certified  copy  to  be  preserved  by  telegraph  company.] 

The  original,  when  a  writ  or  order,  must  also  be  filed  in  the  court  from  which 
it  was  issued,  and  a  certified  copy  thereof  must  be  preserved  in  the  telegraph 
office  from  which  it  was  sent.  In  sending  it,  either  the  original  or  the  certified 
copy  may  be  used  by  the  operator  for  that  purpose.  AVhenever  any  document 
to  be  sent  by  telegraph  bears  a  seal,  either  private  or  official,  it  is  not  necessary 
for  the  operator,  in  sending  the  same,  to  telegraph  a  description  of  the  seal,  or 
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any  words  or  device  thereon,  but  the  same  may  be  expressed  in  the  telegraphic 
copy  by  the  letters  '*L.  S./'  or  by  the  word  **seal/' 

History:   Enacted  March  11,  1872. 

§1018.     [NO  SUCH  SECTION.] 

§  1019.    SERVICE  OF  PLEADINGS  AND  PAPERS  IN  ACTIONS  OF  DI- 

VORCE.    When  in  an  action  of  divorce  adultery  is  charged  against  either  party 

and  the  person  with  whom  such  adultery  is  alleged  to  have  been  committed  by 

such  party  is  named  in  any  of  the  pleadings,  a  copy  of  such  pleadings  must  be 

personally  served  on  such  named  person;  or,  in  case  such  named  person  can 

not  be  found,  such  notice  of  the  action  and  of  the  connection  of  such  person 

therewith  shaU  be  given  as  shall  be  offered  by  the  court;  the  said  person  so 

served  shall  have  the  right  to  appear  and  plead  and  be  heard  in  such  action  in 

the  same  manner  and  to  the  same  extent  as  the  parties  to  the  action. 

History:      Enactment  approved  AprU   16,   1909,   Stats,  and  Amdts. 
1909,  p.  974. 


1. 


DIVORCE— SERVICE   OF  PLEADINGS 
AND  PAPERS  IN. 

Construction  of  section — As  to  purpose. 
Divorce    action— Adultery    charged— Want 

of    service    on    third    person    accused — 

Eflfect  of. 
Same— Same — Relations  with  other  women 

charged — Simple  betrothal. 

1.  CoBatractlon    of    nectlon — A«    to    por- 

». — The  purpose  of  the  above  section 
la  to  give  one  whose  reputation  might  be 
assailed  in  divorce  proceedings  an  oppor- 
tunity to  appear  and  object  against  the 
offensive  charges. — ^^Kelmmer  v.  Kelmmer, 
42  Cal.  App.  618,  187  Pac  85. 

2.  DlvoTCC  aetloB—- Adultery  chara;ed— 
-Vi'ant  of  nerrlce  on  third  person  aiieased — 
Rirect  of. — In  a  case  In  which  a  husband 
««ued  for  divorce  upon  the  grounds  of  de- 
sertion and  the  wife  answered  resisting 
the  divorce,  and  in  a  cross-complaint  for 
separate  maintenance  alleged  cruelty,  fail- 
ure to  support,  and  desertion  on  part  of 
the  husband,  and  on  the  trial  the  plaintiff 
Is   charged  with  adultery   with  an  individ- 


ual named  Jane  Doe,  but  no  service  of 
the  answer  and  accusation  was  made  upon 
that  Individual  so  as  to  give  the  notice 
required  by  the  above  section,  upon  objec- 
tion being  made  to  the  admission  of  evi- 
dence of  the  deposition  of  a  person, 
offered  In  support  of  such  ground  of  adul- 
tery, for  the  reason  that  the  defendant  had 
failed  to  comply  with  the  provisions  of  the 
above  section,  the  deposition  is  properly 
excluded. — Klemmer  v.  Klemmer,  42  Cal. 
App.  618,  187  Pac.  85. 

8.  Same  — -  Same  —  Relations  with  other 
vronen  eharsed-— Simple  betrothal. — A  di- 
vorce action  in  which  a  husband  is  charged 
with  improper  relations  with  another 
woman  to  the  extent  that  she  became  his 
**fiancee*'  or  "betrothed  wife,"  the  require- 
ments of  the  above  section  do  not  apply, 
and  it  is  not  necessary  that  service  of  the 
summons  and  petition  or  answer  be  made 
upon  such  other  woman,  and  an  objection 
to  the  admission  of  her  testimony,  founded 
upon  the  ground  of  a  failure  to  comply 
with  the  provisions  of  the  above  section,  is 
without  merit. — Klemmer  v.  'Klemmer,  42 
Cal.  App.  618,  187  Pac.  86. 
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COMPENSATION  OF  ATTORNBYS — COSTS  TO  FARTIKS. 


IPt.  U, 


CHAPTER  VI. 

OF  COSTS. 

§  1021.     Compensation  of  attorneys.    Costs  to      §  1030. 

parties. 
§  1022.     When  allowed  of  course  to  the  plain-      §  1031. 

tiff. 
§  1023.     Several  actions  brought  on  a  single       §  1032. 

cause  of  action  can  carry  costs  in 

but  one.  §  1033. 

§  1024.    Defendant's   costs   must   be   allowed 

of  course,  in  certain  cases.  1 1034. 

§  1025.     Costs,  when  in  the  discretion  of  the 

court.  §  1035. 

§  1026.     When  the  several  defendants  are  not 

united   in   interest,   costs  may    be      §  1036. 

severed. 
§  1027.     Costs   of   appeal   discretionary   with 

the  court*  in  certain  cases.  §  1037. 

1 1028.  Bef creeps  fees. 

1 1029.  Continuance^   costs  may  be  imposed      §  1038. 

as  condition  of.  §  1039. 


Costs  when  a  tender  is  made  before 
suit  brought. 

Costs  in  action  by  or  against  an  ad- 
ministrator, etc. 

Costs  in  a  review  other  than  by  ap- 
peal. 

Filing  of  and  affidavit  to  bill  of 
costs. 

Costs  on  appeal,  how  claimed  and  re- 
covered. 

Interest  and  costs  must  be  included 
by  the  clerk  in  the  judgment. 

When  plaintiff  is  a  nonresident  or 
foreign  corporation,  defendant 
may  require  security  for  costs. 

If  such  security  be  not  given,  tho 
action  may  be  dismissed. 

Costs  when  state  is  a  party. 

Costs  when  county  is  a  party. 


§1021.    COMPENSATION  OF  ATTORNEYS.    COSTS  TO  PASTIES.    The 

measure  and  mode  of  compensation  of  attorneys  and  counselors  at  law  is  left 

to  the  agreement,  express  or  implied,  of  the  parties ;  but  parties  to  actions  or 

proceedings  are  entitled  to  costs  and  disbursements,  as  hereinafter  provided. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §494 
Practice  Act  as  amended  1853  (Stats.  1853,  p.  276)  and  1855  (Stats. 
1855,  p.  250);  amendment  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  179,  held  unconstitutional,  see  history,  §  5 
ante. 


COSTS  TO  PARTIES— ATTORNEY'S 
FEES,  ETC. 

I.  Costs  in  General,  1-81. 

II.  Attorney's  Fees,  82-124. 

III.  Subject-Matter    Embraced    in    Term 
**  Costs,''  125-171. 

I.  Costs  in  General. 

1-6.  As  to  costs  generally. 

7.  Abatement  of  action — Costs  on. 

8.  Action    involving   right   to   use  cer- 

tain waters. 

9.  Action   to   rescind   contract   for   ex- 

change of  lands. 

10-14.  Appeal — As  to  costs  on. 

15, 16.  Same — Amount  in  controversy  as  af- 
fecting. 

17.  Same — Discretion  of  appellate  court 
— As  to  generally. 

18, 19.  Same  —  Same  —  Determination   of 
trial  court  conclusive. 

20.  Same — Right  of  appellant  to. 

21.  Arbitration — Estoppel   as   to  award 

of  costs. 

22.  Clerk's  fees — Prepayment  of. 

23.  Common-law   rule  —  Costs   were  not 

recoverable. 

24.  Compromise  judgment — Costs  on. 
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25.  Constitutional  law  —  Discretion    of 

court — ^Judgment  for  costs  against 
executor,  etc.,  personally. 

26.  Same — ' '  Due  process  of  law. ' ' 

27-  29.  Construction  of  section — In  general. 

30.  Same — Words  **of  course." 
31-  35.  Contesting  allowance  of  costs. 

36.  Continuance    upon    terms — Payment 

of  certain   costs  —  Acceptance   of 
conditions. 

37.  Cost-bill— Right  to  written  notice  of 

filing  of. 

38,39.  Disallowance  of  costs. 

40.  Dismissal — Appeal  as  to  acts. 

41.  Eminent  domain — Allowance  or  dis- 

allowance of  costs. 

42.  Equity    cases  —  Action    to    protect 

easement. 

43.  Same — Discretionary. 

44.  Same — Practice. 

45.  Final   adjudication   of   subject-mat- 

ter. 

46.  Former  trial — Interest  upon  costs. 

47-  50.  How   question   reviewed   —  Appeal 
from  judgment. 

51.  Improper  costs — Motion  to  re^tax. 

52.  Interest— After  verdict  or  decision. 
63.  Same — Interest  before  judgment. 
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COSTS — AS  TO  GENBRALLT. 


flioai 


114- 


123, 

in. 


54.  Same — Quantum  meruit.  105- 

55.  Same — Unliquidated  sum. 

5C-  58.  Justices '   court — In  cause  appealed 
from. 

59.  Loss  of  costs. 

60.  Mandamus  —  Will   not  compel   pay- 

ment of  costs. 

CI,  62.  Mandamus  proceedings — Costs  on. 

63.  Married  woman — Liable  for  costs. 

64.  Modification  of  judgment  as  to  costs. 

65.  Motion  to  re-ta3c. 
66,67.  New  questions  not  considered. 

68.  Order  striking  out  cost-bill. 

69.  Probate  proceedings — As  to  costs  in.      jjy. 

70.  Same — General  rule. 

71.  Beferee — Allowance  in  trial,  etc.,  by. 

72.  Betention    of    appeal    to    determine 

costs. 

73,  74.  Right  to  statutory  costs — ^Discretion 
of  court. 

75.  Statutory  warrant  for  the  allowance 

of  costs. 

76.  Stay  of  execution — Undertaking. 

77.  Striking  out  costs. 

78.  Time  of  filing  cost-bill. 

79.  Time   of   notice   of   motion   to   tax 

costs. 

80.  Transcript — Apportionment  of  costs 

of,  on  reversal. 

81.  Same— Of  reporter's  notes  —  Order 

necessary. 

II.  Attorney's  Fees. 

82.  Action  to  recover. 

83.  Agreement  to  pay — Will  not  support 

judgment.  133^ 

84.  Allowance  statutory. 

85.  Same — What  statute  governs. 

86.  Bona  fides  of. 

87.  Contest  of  will — As  to  generally.  137, 
88,  89.  Same — Attorney 's  fees  are  no  part 

of  ''costs."  139, 

90,91.  Contract  for  attorney's  fees — Valid 
and  enforceable. 

92.  Costs — Counsel  fees  are  not.  142, 

93.  Same — In  foreclosure. 

94, 95.  Determination    of    amount — As    to      ^^^t 
generally. 

96.  Same — Appeal,  conflicting  evidence. 

97.  Same — In  partition. 

98.  Dissolution  of  partnership.  149, 

99.  Equity  cases. 

100.  Exceptions — General  rule. 

101.  Fencing-bond  —  Attorney's    fees    in 

action  on.  153, 

102.  Foreclosure — Contract  must  provide 

for. 

103.  Guardian   ad   litem  —  Is   officer   of 

court. 

104.  Insolvency — Contest  of  ownership. 
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107.  Lien  of  attorney  on  judgment. 

108.  Maintenance  —  Offense  created  by 

statute. 

109.  Mechanics '    lien  —  Attorney 's   fees 

and  costs. 

110.  Modification  of  final  judgment  as  to. 

111.  Pleading  —  Counsel   fees  when  pro- 

vided to  be  allowed. 

112.  Promissory    notes  —  Foreclosure    of 

pledge. 

113.  Betaining  fee. 

116.  Bight  to  attorney's  fee  —  Based 
upon  contract  —  Not  taxable  as 
costs. 

120.  Statute  must  authorize  allowance. 

121.  Substitution  of  attorney — Indebted- 

ness of  client. 

122.  Trover — In  action  of. 

124.  Trust   fund — May  be   charged   with 

costs. 

Subject- Matter    Embraced    in    Term 
*  *  Costs.  ' ' 

125.  As  to  generally. 

126.  Acceptance  by  plaintiff  of  an  offer 

by  defendant  to  allow  judgment. 

127.  Accruing  costs — Sheriff's  fees. 

128.  Against   mortgagee  —  Defendant   in 

action  to  quiet  title. 

129.  Allowance    of    costs  —  Can    not    be 

made  for  witness  who  refuses  to 
accept  fees. 

130.  Same  —  Of  counsel  fees  as  costs  in 

action  of  libel. 

131.  Board  of  jury — Allowance  as  costs. 

132.  Briefs— Printing  of. 

134.  Same — Bule  of  court. 

135.  Charge   for  extra  witness  who  was 

not  called. 

136.  Copies  of  papers. 

138.  Depositions  —  Expenditure  for  can 
not  be  allowed. 

140.  Experts — ^Witness  fees. 

141.  Foreclosure     of     mortgage  —  Attor- 

ney's fees  not  costs. 

143.  Former  mistrial  —  Costs  of  recover- 
able. 

145.  Same — Costs  of  first  trial. 

146.  Same — Costs  of  former  mistrial. 

147.  Insurance  paid  by  sheriff. 

148.  Irrelevant  matter  in  transcript. 

150.  Same — Cost   of   printing  transcript. 

151.  Jury    fees  —  Payment   on    disagree- 

ment. 

152.  Same — Bequiring  deposit  of. 

154.  Percentage  Act. 

155.  Same — Constitutionality   of  act   im- 

posing ascending  scale  of  fees. 

156.  Premium   paid   surety  company   for 

replevin  bond. 

157.  Printing  points  and  authorities. 
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COSTS   OF   PARTIES — ATTORXCY'S   FEES. 
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158.  Reporter's  fees — Of  former  trial. 

159.  Same — Equitable  action. 
160- 163    Transcription  of  testimony. 
164- 167.  WitnJBSs  fees — In  general. 

168.  Same — As  costs  to  be  charj?ed. 

169.  Same — As  to  witness  not  sworn. 

170.  Same  —  Parties  —  Construction   of 

statute. 

171.  Same — Subpoenaing  of  witness  is  not 

necessarj. 

I.      COSTS    IN    GENERAL. 

Aa  to  the  allowance  of  coata  In  equity  aad 
at  law,  see  note  16  Am.  Dec.  405. 

Aa  to  ehar^ea  recoverable  aa  eoata  by 
the  prevailing  party,  see  note  88  Am.  Dec. 
181. 

An    to    the    rl^ht   to    tax    eoata    asalnat    a 
atranser  to  the  record  who  ia  a  real  party 
'   litlMTant,  pee  note  Ann.  Cas.   1912D.   1112. 

Aa  to  the  effect  of  an  order  opening  a 
default  and  srantins  a  new  trial  on  pay- 
ment of  coata  aa  maklnip  the  payment  of 
coata  a  condition  precedent  to  the  new^  trial* 

see  note  Ann.  Cas.  1912D.  249. 

1.  Aa  to  coata  generally. — Where  one 
riparian  proprietor  recovers  judgment 
against  another  who  has  diverted  water 
above  their  lands,  he  is  entitled  to  his 
costs,  since  the  action  Involves  the  title  to 
real  property  within  the  meaning  of  sub- 
division 5,  section  1022,  post. — Miller  & 
LiUx  V.  Enterprise  Canal  etc.  Co.,  169  Cal. 
405,   147  Pac.   567. 

2.  Where  a  plaintiff  exercises  his  right 
to  dismiss  in  those  cases  where  the  code 
provides  that  he  may  do  so  by  filing  a  re- 
quest with  the  clerk,  the  opposite  party  is 
entitled  to  recover  the  costs  that  he  may 
have  incurred. — Spinks  v.  Superior  Court, 
20  Cal.  App.  Dec.  474,  148  Pac.  798. 

8.  The  rule  that  the  modlflcatlon  of  a 
judgment  on  appeal  carries  costs  to  the 
appellant  is  inapplicable,  where  It  Is  con- 
ceded by  the  respondent  that  the  judgment 
was  excessive  to  the  extent  that  it  is 
modified,  and  that  the  appellant  could  by  a 
proper  motion  in  the  trial  court  have  ob- 
tained such  modification. — Conlin  v.  Eman- 
uel Lewis  Investment  Co.,  26  Cal.  App.  388, 
147    Pac.    472. 

4.  An  order  striking  a  memorandum  of 
co.sts  from  the  files  for  failure  to  serve  a 
copy  thereof  upon  the  adverse  party  within 
five  days  after  the  rendition  of  the  verdict 
of  the  Jury  as  required  by  section  1033,  post, 
will  not  be  disturbed  on  appeal  where  the 
ocder  is  made  upon  confilcting  aflldavlts  as 
to  the  service  of  the  copy. — Grlfllth  v..  Wel- 
banks,  26  Cal.  App.  477,  147  Pac.  986. 

5.  The  terms  of  section  1033,  post,  as  to 
the  filing  and  service  of  a  memorandum  of 
costs,  are  mandatory,  and  a  substantial 
strict  compliance  therewith  Is  required 
both  of  the  party  claiming  coats  and  the 
party  dissatisfied  with  the  costs  claimed.— 


Griffith   V.   Welbanks,   26  Cal.   App.   477,  147 
Pac.  986. 

6.  The  right  of  respondents  on  an  ap- 
peal to  have  the  judgment  as  made  in  tlielr 
favor  perfected  or  completed  by  the  Inser- 
tion therein  of  the  costs  allowed  to  them 
on  the  appeal  Is  not  affected  by  a  stipula- 
tion entered  into  after  the  decision  provid- 
ing that  "during  the  currency  of  this 
agreement,  all  rights  finally  adjudged  to 
either  party  by  the  judgment  In  the  ac- 
tion, as  modified  and  affirmed  by  the  su- 
preme court  by  Its  Judgment,  shall  be  held 
In  abeyance." — Burr  v.  Maclay  Rancho 
Water  Co.,  26  Cal.  App.  611,  147  Pac.  990. 


7.  Abatement     of     action  —  Coata 

Costs  are  but  part  and  Incident  of  judg- 
ment. They  can  not  be  recovered  until 
Judicial  determination  Is  had  of  action  in 
which  they  have  been  Incurred,  and  if  ac- 
tion abate  and  court  loses  power  to  ren- 
der Judgment  between  parties  upon  Issues 
before  It,  It  Is  equally  powerless  to  render 
judgment  for  costs  Incurred  therein.  When 
suit  abates  by  death  of  party  there  can  be 
no  judgment  for  costs  In  favor  of  survivor. 
— Hegbie  V.  Begble,  128  Cal.  154,  155.  49 
L.  R.  A.  141,  60  Pac.  667. 

8.  Action  involviniT  rtxht  to  vae  certain 
watera,  at  the  trial  the  defendant  ex- 
pressly stated  that  It  had  abandoned  all 
claim  of  right  or  Intention  to  take  water 
at  all  except  under  notice  of  January. 
1909,  aforesaid,  referring  to  flood  waters 
only.  This  entirely  eliminated  the  ques- 
tion of  the  right  and  Intent  of  the  com- 
pany to  take  a  part  of  the  usual  and 
ordinary  flow  of  the  stream.  And,  as  the 
Judgment  gives  the  company  no  right  at 
all  except  to  flve  thousand  Inches  of  the 
additional  flood  waters  coming  down  the 
stream  In  unusual  freshets  from  rains  and 
snows,  the  evidence  as  to  the  other  water 
right  once  claimed  by  respondents  and 
errors  of  law  in  admitting  or  excluding 
evidence  of  It  are,  for  the  purposes  of  this 
appeal,  wholly  Immaterial  and  harmless, 
except  upon  the  question  of  costs,  which, 
however,  the  appellants  do  not  mention  In 
their  briefs.  The  facts  that  defendants 
made  such  a  claim  before  the  action  was 
begun  and  abandoned  It  at  or  before  the 
trial  might  have  some  bearing  upon  the 
right  of  plaintiffs  to  recover  costs  of  suit. 
This  Is  an  equitable  action  In  which  costs 
are  allowed,  apportioned,  or  withheld  in 
the  discretion  of  the  court  (9  1025,  post). 
The  headgate  was  completed  a  month  be- 
fore the  action  was  begun,  and  its  posi- 
tion showed  that  the  ordinary  flow  would 
not  reach  It.  Under  all  the  circumstances, 
we  can  not  say  that  the  court  abused  Its 
discretion  in  giving  defendants  Judgment 
for  costs. — Gallatin  v.  Corning  Irr.  Co., 
163   Cal.   405.   126  Pac.   864,   868. 

9.  Action  to  rescind  contract  for  ez- 
chaniTc  of  landa. — An  action  to  rescind  an 
executed  contract  for  the  exchange  of  lands 
has  for  its  real  purpose  the  recovery  of  real 
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property  out  of  which  plaintiff  alleged  he 
had  been  defrauded.  Such  a  case,  even 
though  in  equity,  comes  clearly  within  the 
purview  of  section  1022,  post,  and  plaintiff 
was  entitled  to  his  costs  as  a  matter  of 
right. — Coffman  v.  Bushard,  164  Cal.  663,  130 
Pac.  425,   426. 

lOi  Appeal  —  Aa  to  co«t»  on.  —  If  taken 
strictly  alone  would  be  unconstitutional  as 
allowing:  property  to  be  taken  without  no- 
tice or  an  opportunity  to  be  heard;  hence, 
it  is  to  be  construed  as  analogous  to  the 
preceding  section,  and  as  requiring  service 
of  a  memorandum  of  the  costs  to  be  taxed, 
and  an  opportunity  afforded  the  opposite 
party  to  have  the  proposed  costs  retaxed 
before  execution  issued  (Shaw,  J.,  djs.). — 
Bell  v.  Superior  Court,  150  Cal.  32.  87  Pac. 
1031. 

As  to  eomtm  in  appeals  from  Jnaticea' 
eoartsv  see  pars.   55-57,  this  note. 

As  to  costs  of  traaacript  oa  appeal  aad 
apportioameat*  thereof,  see  pars.  79,  80,  this 
note. 

11.  On  separate  appeals  from  Judgment 
and  order  denying  motion  for  new  trial 
submitted  together  and  disposed  of  in  a 
single  opinion,  which  affirms  the  order  and 
modifies  the  Judgment,  the  power  of  the 
clerk  to  insert  in  the  remittitur  a  Judgment 
for  costs  extends  only  to  the  remittitur 
upon  the  appeal  from  the  Judgment. — Crit- 
tenden V.  San  Francisco  Sav.  Union,  157  CaL 
201,  203,  107  Pac.  108. 

12.  Since  the  amendment,  in  1913,  of  sec- 
tion 1027,  post,  the  prevailing  party  on  ap- 
peal, except  in  case  of  a  modiflcation  of  the 
Judgment,  has  an  absolute  right  to  his 
costs,  and  the  expense  of  printing  briefs,  to 
the  limit  of  fifty  dollars  as  fixed  by  that 
section,  is  included  iji  the  category  of  tax- 
able costs. — Estate  of  Prager.  167  Cal.  737, 
141  Pac.   869. 

13.  The  omission  of  the  existing  rules  of 
the  supreme  court  to  provide  for  a  Judg- 
ment, to  which  the  prevailing  party  Is  en- 
titled under  that  section,  can  not  take  away 
his  right. — ^Estate  of  Prager.  167  Cal.  787, 
141  Pac.  869. 

14.  Since  the  enactment  of  that  amend- 
ment, remittiturs  on  affirmance,  as  well  as 
on  reversal,  should  include  a  Judgment  for 
costs  of  appeal  in  favor  of  the  prevailing 
party. — Estate  of  Prager,  167  Cal.  787,  141 
Pac  869. 

IB.  Saaio— Aatonnt  In  controversy  as  af- 
f^ctiac — Appellate  Jurisdiction  of  matter 
brought  in  controversy  in  lower  court  by 
order  made  before  or  after  Judgment  in  case 
where  court  had  Jurisdiction  is  not  con- 
trolled or  affected  by  amount  involved. — 
Sierra  Union  W.  ft  M.  Co.  v.  Wolff,  144  Cal. 
480,  481,  77  Pac.  1088.  See  Harron  v.  Har- 
ron.  128  Cal.  608,  56  Pac.  884,  128  Cal.  808, 
60  Pac  982;  Southern  Cal.  R.  Co.  v.  Superior 
Court,  127  Cal.  417,  69  Pac.  789;  Elledge  v. 
Superior  Court,  181  Cal.  279,  63  Pac.  360. 

16.  Appealability  of  order  after  Judgment 
In  equity  case  is  not  controlled  by  amount 


involved. — Harron   v.   Harron,    123    Cal.    508, 
509,  53  Pac.  384. 

17.  Same— DIacretion  of  appellate  conrt 
-«Aa  to  seaerally. — An  appellate  court  has 
discretion  to  determine  what  shall  be  con- 
sidered as  necessary  costs  and  charges  in- 
curred upon  the  appeal. — Blair  v.  Brown- 
stone  Oil  &  R.  Co.,  20  Cal.  App.  316,  128  Pac. 
1022.  1028. 

18.  Same— Same— Determination  of  trial 
coart  coaelnatvc* — A  trial  Judge  has  discre- 
tion in  determining  what  expenses  and  dis- 
bursements have  necessarily  been  Incurred 
in  the  course  of  the  trial,  and  his  determi- 
nation of  such  a  question  will  not  be  dis- 
turbed on  appeal  except  where  an  abuse  of 
such  discretion  is  shown. — Blair  v.  Brown- 
stone  Oil  &  R.  Co..  20  Cal.  App.  816,  128  Pac. 
1022. 

19.  The  allowance  or  disallowance  of 
items  of  cost  for  expenses  or  disbursements 
incurred  upon  the  trial  of  the  action  must 
be  left  in  nearly  every  instance  to  the  dis- 
cretion of  the  Judge  where  the  cause  was 
tried.  If  It  is  true  as  to  expenses  incurred 
in  the  trial  court,  it  is  equally  true  as  to  ex- 
penses incurred  in  the  appellate  court.  It 
is  competent  for  the  superior  court  to  make 
a  rule  in  advance  of  the  filing  of  the  tran- 
script on  appeal,  since  such  an  act  Is  an  ex- 
ercise of  a  discretion  lodged  in  the  court 
which,  by  reason  of  the  present  condition 
of  the  statute  law,  it  is  forced  to  exercise 
and  could  not  be  exercised  elsewhere. — 
Bond  V.  United  Railroads  of  San  Francisco, 
20  Cal.  App.  124,  128  Pac  786.  789. 

20.  Same— Rlsht  of  appellaat  to.— ^Where 
it  appeared  that  the  appellant  was  the 
owner  in  fee  of  the  property  in  controversy, 
and  defendant  denied  her  ownership  as  al- 
leged, upon  a  decree  in  her  favor  upon  the 
issue  of  such  ownership,  she  becomes  en- 
titled as  a  matter  of  right  to  her  costs. — 
Petitpierre  v.  Magulre,  166  Cal.  262,  100  Pac. 
690. 

21.  Arbitratloa  —  Batoppd  aa  to  award 
of  coata. — Estoppel  from  asserting  invalid- 
ity of  award  as  to  costs  (on  ground  that  no 
authority  for  such  award  was  conferred)  is 
not  created  by  defendants,  where  plaintiff 
has  brought  several  actions  against  certain 
defendants  which  were  by  several  distinct 
agreements  submitted  to  arbitration  and  in 
v/hlch  awards  of  several  amounts  were  made 
against  defendants  and  award  of  costs 
against  defendants  Jointly,  by  submitting  to 
common  trial  by  arbitrators  and  paying  sep- 
arate amounts  awarded  against  them  as 
damages. — Springer  v.  Schultz,  64  Cal.  454, 
2  Pac.  82. 

Aa  to  arbltratfoaa,  see,  post,  99  1281  et  seq. 
and  notes. 

22.  Clerk's  feea— Prepayment  of. — Unless 
It  be  clear  from  language  of  existing  stat- 
ute prescribing  some  particular  service  to  be 
performed  by  clerk  that  no  fee  shall  be 
charged  therefor  and  service  required  by 
such  statute  is  one  for  which  by  statutes 
relating  to  fees  a  fee  Is  fixed,  peremptory 
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lansruagre  of  statute  prescribing^  service  or 
duty  Is  of  no  avail  In  absence  of  payment 
or  tender  of  legul  fee  prescribed.  Where 
fee  is  required  by  law  to  be  prepaid  for  any 
official  service  any  order  or  writ  of  any 
court  requiring  or  necessitating  service  must 
be  deemed  to  have  been  made  or  Issued 
upon  condition  that  such  fee  will  be  paid 
or  tendered  by  party  requiring:  service,  and 
such  payment  or  tender  is,  unless  waived  by 
officer,  condition  precedent  to  performance 
of  service. — I.  X.  L.  Lime  Co.  v.  Superior 
Court.  143  Cal.  170.  173.  76  Pac.  978. 

28.  Commoii-law  mle»Coata  wer«  mot  re- 
coverable at  common  law.  The  right  to 
their  recovery  is  purely  statutory,  and,  In 
the  absence  of  statute,  no  costs  could  be 
recovered  by  either  party. — Bond  v.  United 
Railroads  of  San  Francisco,  20  Cal.  App.  124, 
128  Pac.   786,   788. 

24*     Compromtoe  Jadsment^-Ooats  on. — As 

to  recovery  of  costs  where  compromise  judg- 
ment for  less  than  three  hundred  dollars 
is  rendered,  see  notes  to  section  1026.  post; 
also  Murphy  v.  Casey.  13  Cal.  App.  781.  785, 
110  Pac.  966. 


Conatltnttoaal  law  —  Dtoeretloa  of 
eoart— Judsmeat  for  eomtm  asalaat  executor, 
etc.,  perBoaally* — Held  to  be  In  the  discre- 
tion of  the  court,  under  above  section  and 
section  1609.  post,  to  render  a  personal 
Judgment  for  costs  against  an  executor  or 
administrator. — ^Meyer  v.  O'Rourke.  160  Cal. 
178.  88  Pac.  706. 

26.  Same— «a>«ie  process  af  law." — Award 
of  costs  agrainst  an  executor  or  administra- 
tor in  his  personal  capacity,  as  herein  au- 
thorized, not  in  contravention  of  constitu- 
tional guarantee  as  to  "due  process  of  law." 
Such  executor  or  administrator  may  always, 
by  appropriate  proceeding,  after  award, 
connect  himself  with  the  same  In  his  per- 
sonal capacity,  or  he  may  make  a  claim 
against  the  estate  for  the  oosts  so  awarded 
as  in  other  matters,  and  thereby  secure  due 
protection,  through  the  regular  process  of 
law.  for  his  rights  and  Interests. — ^Meyer  v. 
O'Rourke,  150  Cal.  178,  88  Pac.  706. 

27.  CoBstmctioa   of  sectiov— la   seaeral. 

— This  section  applies  to  both  parties  to  the 
action  and  forbids  the  recovery  of  costs  by 
either  of  them. — Frese  v.  Mutual  Life  Ins. 
Co.  of  New  York.  11  Cal.  App.  387.  899.  105 
Pac.  265. 

28.  This  section  does  not  require  the 
"party  dissatisfied  with  the  costs  claimed" 
to  serve  a  copy  of  his  motion.  The  statute 
says  he  "may  .  .  .  file  a  motion  to  have 
the  same  taxed  by  the  court." — Furtinatl  v. 
Butterfield,  14  Cal.  App.  25.  110  Pac.  963. 

29.  So  far  as  the  recovery  of  costs  where 
the  plaintiff  recovers  a  judgment  for  less 
than  three  hundred  dollars  is  concerned, 
section  997.  ante,  subdivision  3  of  section 
1022.  post,  and  above  section  must  be  con- 
strued together. — Murphy  v.  Casey,  18  Cal. 
App.  781,  786,  110  Pac.  956. 

80.  Same— TITords  ^f  course,**  as  used  in 
section  1022,  post,  mean  as  matter  of  right. 


and  in  cases  here  provided  question  of  costs 
Is  not  left  to  discretion  of  court,  but  follows 
Judgment.— Schmidt  v.  Klotz.  130  Cal.  223. 
224.  62  Pac.  470. 

81.     CoatestiaiT  allowaace   of    costs. — The 

right  to  recover  costs  is  a  matter  of  statu- 
tory regulation,  and.  In  the  absence  of  a 
statute,  no  costs  can  be  recovered  by  either 
party. — Kummeth  v.  Atkisson.  23  Cal.  App. 
401.  138  Pac.  116. 

32.  While  it  Is  true  that  the  filing  of  a 
verified  memorandum  of  costs  establishes 
the  correctness  of  the  charges  therein  made 
which  prima  facie  appear  to  be  necessary 
and  proper,  nevertheless  when  the  correct- 
ness of  the  memorandum  is  challenged, 
either  In  whole  or  In  part,  by  the  affidavit 
or  other  evidence  of  the  contesting  party, 
the  burden  is  then  upon  the  party  claiming 
the  costs  to  show  by  competent  and  satis- 
factory evidence  that  the  items  charged 
were  for  matters  and  things  necessarily 
relevant  and  material  to  ther  issues  involved 
In  the  action.— Whitaker  v.  Moran.  23  Cal. 
App.  768,  189  Pac.  901. 

33.  As  a  general  rule,  when  a  plaintiff 
voluntarily  dismisses  his  action,  the  de- 
fendant will  be  entitled  to  his  necessary 
costs:  and  the  mere  fact  that  the  testimony 
of  a  witness  was  rendered  unnecessary  by  a 
dismissal  of  the  action  will  not  operate  to 
deprive  the  defendant  of  the  expense  nec- 
essarily incurred  in  good  faith,  and  within 
the  limit  of  the  fees  prescribed  by  law,  to 
secure  the  attendance  of  the  witness.— 
Whl taker  v.  Moran.  28  Cal.  App.  768,  139 
Pac.   901. 

34.  The  allowance  by  the  trial,  court  of 
costs  for  procuring  certified  copies  of  docu- 
ments, on  motion  where  the  documents  are 
submitted  to  the  court,  will  be  assumed  to 
be  Justified  on  appeal,  when  the  documents 
are  not  set  forth  In  the  bill  of  exceptions, 
notwithstanding  the  validity.  Booessity  and 
materiality  of  the  documents  as  evidentiary 
matters  were  controverted  on  the  motion  by 
affidavits  of  the  opposing  party. — Whttaker 
V.  Moran,  23  Cal.  App.  768.  139  Pac.  901. 

36.  Where  In  an  action  to  quiet  title  the 
plaintiff  is  adjudged  to  be  the  owner  and 
entitled  to  the  possession  of  a  specified  por- 
tion of  the  property  in  controversy,  and  the 
defendant  the  owner  and  entitled  to  the 
possession  of  the  remainder,  the  plaintifT. 
as  well  as  the  defendant  is  entitled  to  his 
costs  as  a  matter  of  right.— Hlhn  Co.  v. 
Santa  Cruz,  24  Cal.  App.  365,  141  Pac.  391 


2850 


80.     Coatiaaaaee  apoa  terma-^ayvieat  of 
certala    costs— Acceptance    of    con«t«toas.-^ 

When  a  continuance  Is  granted  upon  condi- 
tion that  the  party  asking  it  pay  certain 
Items  of  costs  Imposed  by  the  court,  the 
acceptance  of  the  continuance  Is  In  effect 
an  agreement  to  pay  the  sums  imposed,  and 
the  party  can  not  thereafter  be  heard  to 
deny  the  power  of  the  court  to  Impose  any 
particular  item  thus  imposed.— Bashore  v 
Superior  Court,  152  Cal.  3,  91  Pac.  801 
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87.  CoBt-bUl — RIsht  to  wrtttcM  notice  of 
ilteff  of,  like  any  other  rigrht,  may  be 
waived,  and  where  the  party  had  actual  no- 
tice and  knowledere  of  the  filing:  and  acted 
upon  It  without  objection  for  a  long:  period 
of  time  it  will  be  deemed' to  be  waived. — 
Bell  V.  Thompson,  8  Cal.  App.  488,  486,  97 
Pac.  168. 

As  to  order  •trlkinv  oat  eoat-bill,  see  par. 
68,  this  note. 

As  to  time  of  flltair  co«t-blll,  see  par.  78, 
this  note. 

88.  DioallowaBce  of  coot*  In  an  action  in 
the  superior  court  where  the  Judgment  is 
for  the  plaintiff  in  an  amount  less  than  three 
hundred  dollars  is  in  the  nature  of  a  penalty 
and  manifestly  intended  to  discouragre  the 
brln^inff  of  actions  in  the  superior  court 
which  should  be  tried  in  the  justices',  court. 
—Murphy  ▼.  Casey,  IS  Cal.  App.  781,  784,  110 
Pac.  966. 

* 

•  S9.  On  compromise  judgrment  taken  under 
authority  of  section  997,  ante,  is  no  less  a 
Judgment  than  one  rendered  and  entered 
after  a  trial,  and  where  such  Judgment  is  for 
a  sum  less  than  three  hundred  dollars  there 
can,  under  the  provisions  of  section  1022, 
post,  be  no  recovery  of  costs. — ^Murphy  v. 
Casey,  13  Cal.  App.  781,  786,  110  Pac.  966. 

4«.  DiflMiflMil^^ppeal  «•  to  metm, — ^Appeal 
will  not  lie  from  Judgrment  for  defendant 
for  costs  upon  voluntary  dismissal  by  plain- 
ti(T,  except  as  to  portion  relating  to  costs, 
and  where  such  amounts  to  less  than  three 
hundred  dollars  appellate  court  has  no  Ju- 
risdiction.— Oullahan  v.  Morrlssey,  78  Cal. 
297,  298,  14  Pac.  864. 

41.  BMiaeat  domata— Allowance  or  dieal- 
lowaaee  of  coete  will  not  be  reviewed  upon 
appeal  on  Judgment-roll  alone. — Madera  Co. 
V.  Raymond  Q.  Co.,  189  Cal.  128,  186,  72  Pac. 
915. 


4S.  Eqvtty  eaeee  Actioa  to  protect 
mtmt  held  to  be  an  action  involvingr  the  title 
or  possession  of  real  estate,  as  here  pro- 
vided for,  and  that  costs  are  to  be  allowed 
in  such  an  action  as  of  course,  though  plain- 
tiflTs  recovery  Is  only  partial,  the  form  of 
the  action  and  the  fact  that  equitable  re- 
lief is  sought  being  Immaterial,  and  not  suf- 
ficient ground  to  invoke  the  application  of 
the  rule  as  to  apportionment  of  costs  in 
equity  in  the  discretion  of  the  court. — ^Hoyt 
V.  Hart,  149  Cal.  730,  87  Pac.  669. 

4S.  Same— Diecrctioaary  in  both  trial  and 
appellate  courts. — ^Forsyth  v.  Butler,  162  Cal. 
406.  98  Pac  90. 

44,  Suae— Practice. — In  equity  cases  al- 
lowance of  costs  is  within  discretion  of  court 
and  such  discretion  will  not  be  reviewed  by 
appellate  court  in  absence  of  statement  or 
bill  of  exceptions. — Faulkner  v.  Hendy,  108 
CaL  16,  26,  86  Pac.  1021. 

4lto     Fiaal  adjadicattoa  of  aabject-mjitter 

is  not  made  by  Judgrment  for  costs  only  for 
or  against  one  of  parties. — ^Nolan  v.  Smith, 
117  Cal.  360,  861,  70  Pac.  166. 


49.     Former  trial— Interest  vpon  coete  of 

first  trial  should  not  be  allowed  in  taxing 
costs  of  second  trial. — Huellmantel  v.  Huell- 
mantel,  124  Cal.  683,  690,  67  Pac.  582. 

47.  How  qaeetioB  rcvlevred— -Appeal  from 
Indgrment. — Where  Judgment  allows  costs 
but  does  not  state  amount  thereof,  order 
thereafter  made  upon  motion  to  retax  costs 
relates  and  is  part  of  Judgment,  and  there- 
fore can  be  reviewed  upon  appeal  from  Judg- 
ment and  does  not  require  separate  appeal, 
as  from  order  after  final  Judgment. — Qult- 
zow  v.  Perrin,  120  Cal.  256,  260,  62  Pac.  632. 

48.  Costs  ascertained  and  adjudged  after 
entry  of  Judgrment  by  clerk  is  by  law  con- 
sidered as  having  preceded  final  Judgment, 
and  action  of  court  regarding  same  may 
therefore  be  reviewed  on  appeal  from  Judg-* 
ment. — ^Lasky  v.  Davis,  38  Cal.  677,  678. 

49.  Error  regarding  allowance  of  costs, 
can  not  be  reviewed  on  appeal  from  order 
denying  motion  for  new  trial.  It  can  only 
be  reviewed  on  appeal  from  Judgment. — 
Stevenson  v.  Smith,  28  Cal.  102,  106,  87  Am. 
Dec.  107. 

60.  Judgment -roll,  not  containing  mem- 
orandum of  costs,  order  denying  motion  to 
retax  costs,  can  not  be  reviewed  on  appeal 
on  Judgment-roll  alone. — Kelly  v.  McKib- 
ben,  64  Cal.  192,  194. 

51.  Improper  coat*— Motion  to  re-tax  is 

remedy  where  items  not  properly  taxable 
are. Included  in  cost-bill,  and  mere  fact  that 
some  items  of  cost-bill  are  not  properly 
chargeable  as  costs  is  not  ground  for  re- 
calling execution  and  refusal  to  issue 
another. — ^Meeker  v.  Harris,  23  Cal.  286,  286. 

52,  latereat  —  After    Tcrdlct    or    decision 

must  be  computed  at  the  legal  rate  upon  the 
aggregate  amount  of  the  principal  and  in- 
terest due  at  the  contract  rate  at  the  time 
the  decision  or  verdict  was  rendered.  The 
theory  of  the  law  is  not  that  the  party  re- 
cover the  particular  note  or  chose  in  action, 
but  that  he  recover  a  fixed  and  definite  sum 
as  damages  for  the  non-performance  of  the 
contract,  and  in  cases  of  failure  to  pay 
money  due,  the  true  measure  of  the  damage 
is  the  amount  of  money  owing  and  the  in- 
terest that  was  agreed  upon.  The  amount 
of  the  Judgment  being  ascertained,  the  stat- 
ute steps  in  and  regulates  the  rate  at  which 
it  shall  bear  interest. — ^Unlted  States  Nat. 
Bank  v.  Waddingham,  7  Cal.  App.  172,  176, 
93  Pac.  1046. 

68.     Same  — >  Intercat    before    Jndsmcnt. — 

When,  in  an  action  for  the  reasonable  value 
of  work  and  materials  and  expenses  in  the 
construction  of  a  building,  issue  is  Joined 
and  the  value  thereof  controverted.  Interest 
can  not  be  allowed  before  Judgrment. — Amer- 
ican-Hawaiian Co.  V.  Butler,  17  Cal.  App. 
768.  121  Pac.   709. 

54.  Same  —  (Inantnm  mcrait. — The  gen- 
eral rule  in  this  state  is  that,  in  an  action 
of  quantum  meruit.  Interest  is  not  allowed 
until  Judgment  is  rendered. — American-Ha- 
waiian Co.  V.  Butler,  17  Cal.  App,  768,  121 
Pac.  709. 
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C5.  Same — Vnllqaldated  anm. — Where  the 
amount  due  a  materialman,  In  a  proceeding: 
under  sections  1183  et  seq.,  post,  is  unliqui- 
dated, and  incapable  of  being:  made  cer- 
tain by  calculation  until  fixed  by  the  Judg- 
ment, interest  prior  to  Judgment  can  not  be 
allowed. — Burnett  v.  Qlas,  154  Cal.  260,  97 
Pac.  432. 

I  56.  Juatlcea*  court  — In  caaae  appealed 
from. — Appeal  does  not  lie  from  order  re- 
fusing to  strike  out  cost-bill  of  superior 
court  on  appeal  from  justices'  court,  al- 
though amount  thereof  exceeds  three  hun- 
dred dollars. — Henigan  v.  Ervin,  110  Cal.  37, 
40,   42  Pac.   467. 

57.  The  prevailing  party  in  an  action 
tried  anew  in  the  superior  court  on  an  ap- 
peal from  a  Justices'  court  is  entitled  to 
recover  his  costs,  notwithstanding  the  Judg- 
ment rendered  on  the  appeal  is  for  a  sum 
less  than  three  hundred  dollars. — Healey  v. 
Superior  Court,  167  Cal.  22,  188  Pac.  687. 

58.  Section  1022.  post,  disallowing  costs 
to  the  plaintiff  in  an  action  for  money  or 
damages  where  the  Judgment  Is  for  less 
than  three  hundred  dollars*  is  not  intended 
to  apply  to  an  action  tried  anew  in  the 
superior  court  on  appeal  from  the  Justices' 
court. — Healey  v.  Superior  Court,  167  Cal. 
22,  138  Pac.  687. 

59.  Loan  of  coata. — Jurisdiction  of  the 
court  where  the  amount  Involved  is  the 
question  to  be  considered  must  be  deter- 
mined on  the  pleadings,  and  where  no 
question  Is  made  of  the  good  faith  of  the 
plaintlfT  in  bringing  the  suit  for  a  sum  ex- 
ceeding three  hundred  dollars  the  only  pen- 
alty for  recovery  of  less  than  the  Jurisdic- 
tional amount  Is  the  loss  of  costs. — Pratt  v. 
Welcome,   6  Cal.  App.   475,  477,   92  Pac.   500. 

60.  Mandamna— 'Will  not  compel  paymeat 
of  coata. — Mandamus  does  not  lie  to  en- 
force obligation  of  contracts,  but  only  for 
performance  of  act  which  law  specially  en- 
Joins,  and  therefore  it  will  only  lie  to  compel 
drawing  warrant  for  amount  of  audited  de- 
mand exclusive  of  interest  or  costs. — Barber 
V.  Mulford,  117  Cal.  356.  360,  49  Pac.  206. 

61.  Blandamna   proceedlnsa  —  Coata   on. — 

Sections  1022  and  1038,  post,  authorize  the 
recovery  of  costs  in  an  original  proceeding 
in  an  appellate  court  for  a  writ  of  man- 
date; and  the  expense  of  taking  a  deposi- 
tion, if  necessarily  and  legally  Incurred,  is 
within  the  contemplation  of  such  sections. 
— Kummeth  v.  Atkisson.  23  Cal.  App.  401, 
138  Pac.  116. 

62.  But  where  depositions  In  such  a  pro- 
ceeding are  taken  on  behalf  of  the  respond- 
ent prior  to  his  appearance  and  the  presen- 
tation therein  of  any  issue  of  law  or  of  fact, 
the  expense  of  taking  them  is  not  properly 
chargeable  against  the  petitioner  on  the  de- 
nial of  the  writ,  under  section  2021,  post, 
providing  that  the  testimony  of  a  witness 
may  be  taken  by  deposition  "in  a  special 
proceeding  after  a  question  of  fact  has 
arisen  therein." — ^Kummeth  v.  Atkisson,  23 
Cal.  App.  401,  138  Pac.   116. 


68.     Married   woman— Liable   for  eoata  in 

action  by  her  alone  concerning  her  separate 
property. — Leonard  v.  Townsend.  26  Cal.  435, 
445. 

64.  Modification  of  Jadiriiient  aa  to  eoata. 

— Final  Judgment  can  not  be  modified  so  as 
to  make  allowance  to  plaintiff  for  costs  and 
counsel  fees  in  action  prosecuted  by  him  as 
stockholder  on  behalf  of  corporation  where 
such  Judgment  provides  that  it  be  paid  to 
corporation.  If  plaintiff  have  any  claim 
against  corporation  for  money  advanced 
for  costs  and  counsel  fees  he  must  prosecute 
It  by  ordinary  clvU  action  against  corpora- 
tion,— Wickersham  v.  Crittenden.  103  Cal. 
682.  584,  37  Pac.  518. 

65.  Motion  to  re-tax. — An  affidavit  Is  not 
essential  in  support  of  a  motion  to  retax 
costs. — Lomita,  etc.  Co.  v.  Robinson,  154  Cal. 
53.    97   Pac.    10. 

Aa  to  time  of  motion  to  tax  efmtM,  see  par. 
79,  this  note. 

66.  New  qneationa  not  conaidered. — Ques- 
tions regarding  costs  not  made  In  trial 
court  and  embraced  in  grounds  of  appeal, 
as  set  out  In  transcript,  will  not  be  noticed 
by  appellate  court. — Stoddard  v.  Treadwell, 
29  Cal.   281,   282. 

67.  Appellate  court  will  not  consider  ob- 
jection to  items  of  costs  there  made  for  first 
time.  Party  complaining  must  first  move 
in  trial  court,  and  thus  obtain  distinctly 
Judgment  of  that  court  upon  disputed  items, 
before  resort  can  be  had  to  higher  tribunal. 
—Guy  V.  Franklin.  6  Cal.  416.  417.  j 

68.  Order    atrilcins    out    <M»at-bill    is    ap-  • 

pealable  and  can  be  reviewed  without  ap-  • 
peal  from  Judgment. — Yorba  v.  Dobner,  90' 
Cal.  337,  338,  27  Pac.  185. 

69.  Probate  proceedins»— Aa   to   coata  In. 

— This  and  following  sections  providing  for 
costs  generally  do  not  apply  to  proceedings 
in    probate,    for    reason    that    section    1720,; 
post,  is  provision  relating  to  such  proceed- j 
ings  passed  in  1880  long  after  adoption  of, 
general    provisions    in    these    sections,    and 
by  later  statute  must  prevail  in  proceedings 
to  which  it  relates. — Estate  of  Ol^stead,  120 
Cal.  447.  462,  52  Pac.  804. 

As  to  allowance  of  coata  la  probate  pro- 
ceedlnsa»  see.  post,   58  1718.   1720  and  notes. 

70.  Same — General  mle  requires  costs  to 
be  imposed  upon  the  executor  or  administra- 
tor in  his  personal  capacity,  and  not  upon 
the  estate,  nor  upon  him  in  his  representa- 
tive character.  He  may  then  seek  an  allow- 
ance from  the  estate,  in  a  proper  case;  and. 
if  the  litigation  has  been  unjust  or  111  ad- 
vised, he  should,  in  order  to  prevent  the 
dissipation  of  estates  in  the  hands  of  care- 
less executors  or  administrators,  be  com- 
pelled to  bear  the  cost  individually. — Meyer 
V.  O'Rourke,  150  Cal.  179.  88  Pac.  706. 

71.  Referee — Allowance  in  trial,  etc,  by. 

— Costs  allowed  by  referee  against  gar- 
nishee, but  not  allowed  in  order  of  court 
confirming  report,  can  not  be  collected  In 
action  on  Judgment. — Bronzan  v.  Drobaz,  93 
Cal.  647,  652,  29  Pac.  254. 
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72.  RctcntlOB  of  appeal  to  determine 
cootju — The  court  will  not  retain  the  appeal 
and  decide  allegred  errors  merely  for  the 
purpose  of  determiningr  who  is  to  pay.  and 
who  is  entitled  to  receive,  the  costs  on  ap- 
peal, which  are  alone  in  issue.  But  as  it 
appears  from  the  record  that  the  trial  court 
abused  its  discretion  in  makinsr  the  order 
from  which  the  appeal  is  taken,  the  costs 
on  appeal  should  be  shared  equally  between 
the  parties  and  not  all  placed  on  the  ap- 
pellant.— Wilson  V.  Chesley.  23  Cal.  App.  630, 
138  Pac.  958. 

7S.  Rlfflit  to  statutory  eosts— Dloeretloa 
of  court. — The  right  to  recover  costs  is 
purely  statutory,  and  no  costs  can  be  re- 
covered, by  either  party,  in  the  absence  of 
a  statute;  and,  assuminsr  the  constitutional 
right  of  the  legislature  to  enact  such  legis- 
lation, the  question  whether  the  matter  of 
awarding  costs  in  a  given  case  rests  in  the 
discretion  of  the  court  must  depend  upon 
whether  the  legislature  has  committed  the 
discretion  to  the  court,  or  not. — Duley  v. 
Peacock,  17  Cal.  App.  420,  119  Pac.  1086. 

Am   to  dlscretioa  of  eoart   In   allovrlnir  of 

ts,  see  pars.  15  and  16,  this  note. 


As    to    statutory    warrant     for     allowing 

i»  see  par.  74,  this  note. 

74.  Right  to  recover  costs  is  purely  stat- 
utory and  in  the  absence  of  a  statute  no 
costs  can  be  recovered  by  either  party. — 
Williams  v.  Atchison,  T.  &  S.  P.  R.  Co.,  156 
Cal.  140.  141.  103  Pac.  885. 

7B.     Statutory  warrant  for  the  allowance 

of  coata  necessary  in  any  case. — ^Murphy  v. 
Casey,  18  Cal.  App.  781,  783,  110  Pac.  956. 
See  pars.  78  and  74,  this  note. 

7«.     Stay    of    execution  —  Undertaking. — 

Order  denying  motion  to  strike  out  cost-bill 
is  not  order  for  payment  of  money  so  as  to 
require  undertaking  under  section  942,  ante, 
in  order  to  stay  execution  on  appeal,  and 
where  upon  appeal  from  such  order  under- 
taking as  provided  in  section  942,  ante,  con- 
telning  stipulation  that  judgment  must  be 
entered  against  sureties  on  motion  is  one 
given  without  consideration  and  not  bind- 
ing upon  sureties. — Reay  v.  Butler,  118  Cal. 
113,  114,  50  Pac.  375. 

77.  Striking  out  costs* — ^Appeal  lies  from 
order  made  after  entry  of  Judgment  re- 
ducing such  judgment  by  striking  out  costs 
allowed  defendant.  —  Elledge  v.  Superior 
Court.  181  Cal.  279,  68  Pac.  360. 

Aa  to  In  what  cases  appeals  may  be  taken, 

see,  ante,  S  963  and  note. 

78.  Time  of  fliing  cost-hlUd — The  decision 
referred  to  in  section  1083,  post,  means  a 
judgment  entered  upon  a  motion;  hence 
where  a  motion  for  a  nonsuit  was  entered 
on  January  9,  judgment  thereon  entered  on 
the  12th.  and  the  cost-bill  filed  on  the  15th, 
this  was  within  the  time  allowed  by  law. — 
In  re  Purcell's  Estate,  164  Cal.  300,  128  Pac. 
932,    988. 

Aa    to   right    to    written    notice    of    flllng 
coat-hill,  see  par.  87.  this  note. 
C.  C.  P.— 148 


78.     Time  of  notice  of  motion  to  tax  co.<«ts 

may  be  shortened  by  the  court  under  the 
provisions  of  section  1005,  ante. — Furtinati 
V.  Butterfleld,  14  Cal.  App.  25,  110  Pac.  963. 

As  to  motion  to  rctax  eoate*  see  par.  65, 
this  note. 

• 

80.  Transcript  —  Apportionment  of  costs 
of,  on  reversal. — Unnecessary  costs  of  tran- 
script will  not  be  charged  against  respond- 
ent on  reversal,  but  will  be  apportioned, 
and  in  the  present  case  respondent  will  be 
charged  with  one-third  the  cost. — Estate  of 
Pease,  149  Cal.  173,  85  Pac.  149. 

81.  Same— Of  reporter's  notes— Order  nee- 
essary. — Where  an  item  was  charged  as  cash 
paid  to  the  official  reporter  of  the  superior 
court  for  transcript  of  evidence,  but  it  does 
not  appear  that  any  application  was  made 
to,  or  order  secured  from,  the  superior  judge 
directing  the  reporter  to  transcribe  his  offi- 
cial notes,  which  order  should  be  made 
agreeable  to  the  provision  of  section  274, 
ante,  the  party  paying  such  charges  can 
not  recover  them  as  costs. — Blair  v.  Brown- 
stone  Oil  &  R.  Co.,  20  Cal.  App.  316,  128  Pac. 
1022,  1023. 

IL  ATTORNEY'S  FEBS. 

As  to  allowance  of  attorney's  fees  out  of 
fund  In  action  by  creditors  who  sue  la  be- 
half of  themselves  and  others,  see  note  54 
L.  R.  A.  817. 

As  to  attorneys  and  counselors  at  law  In 
general,  see.  ante,  9$  275  et.  seq.  and  notes. 

As  to  attorney's  fees  as  damages  In  action 
for    conTcrslon    of    personal    property,    see 

Kerr's  Cyc  Civ.  Code,  2d  ed..  9  8336  and  note. 

As  to  attorney's  fees  In  cases  of  me- 
ehnnlcs'  Ileus,  see,  post,  9  1195  and  note. 

As  to  attorney's  fees  on  foreclosure  of 
mortgages,  see,  ante,  99  726  et.  seq.  and 
note. 

As  to  costs,  counsel  fees,  etc..  In  matter  of 
divorce,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
9  137  and  note. 

As  to  recovery  of  counsel  fees  In  actions 
of  claim  and  delivery  for  personal  property, 
see,  ante.  $  509  and  note. 

82.  Action  to  recover,  —  Attorney  may 
have  action  to  recover  amount  agreed  on  or 
value  of  Ills  services  in  cases  where  he  is 
employed  by  person  capable  of  making  con- 
tract which  shall  bind  htm  or  those  whom 
he  may  represent.  The  fact  of  existence  of 
contract  and  amount  agreed  upon  or  value 
may  be  submitted  to  jury. — Cole  v.  Superior 
Court,  63  Cal.  86,  88,  49  Am.  Rep.  78. 

8S.  Agreement  to  pay— WUl  not  support 
Judgment. — Giving  note  to  attorney  for  ser- 
vices will  not  support  finding  for  money  ex- 
pended by  plaintiff  in  pursuit  of  property, 
nor  will  agreement  to  pay  attorney. — Hays 
v.  Windsor,  130  Cal.  230,  236,  62  Pac.  395. 

84.  Allowance  statutory. — Except  where 
expressly  allowed  by  statute,  counsel  fees 
are  not  as  general  rule  recoverable  by  suc- 
cessful party  in  action,  either  at  law  or  in 
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•qulty.—Miller  ▼.  Kehoe,   107  Cal.  840,   ZiZ, 
iO  Pac.  485. 


As  to  atatntory  allowance  of  attoracy** 
fees,  see  pars.  117-120,  this  note. 

85.  Same — IVhat  atatnte  ffoverna. — Riffht 
to  recover  costs  is  purely  statutory,  and 
their  recovery  Is  governed  by  statute  in 
force  at  time  rigrht  to  liave  them  taxed  oc- 
curs.— Besrbie  v.  Begrbie,  128  Cal.  154,  166, 
49  L.  R.  A.  141,  60  Pac.  667. 

86.  Bona  fldea  oU — The  power  to  name 
the  compensation  In  such  case  is  not  plen- 
ary, and  the  matter  of  pood  or  bad  faith 
is  involved.  In  other  words,  the  defendant 
was  not  empowered  under  the  contract  ar- 
bitrarily to  name  a  fee  without  any  refer- 
ence to  the  bona  fides. — Foster  v.  Youn^,  172 
Cal.  317,  156  Pac.  476. 

87.  Contest    of    will — As    to    «eaerally« — 

Conceding  that  counsel  fees  allowed  exec- 
utor in  probating  of  will  may  be  regarded  as 
"costs,"  within  meaning  of  above  section, 
they  could  not  be  allowed  except  as  inci- 
dent to  such  judgment,  or  order  of  court. 
Probate  judge  is  clothed  with  discretion  to 
order  costs  paid  "by  any  parties  to  proceed- 
ing, or  out  of  assets  of  estate,  as  justice 
may  require."  This  discretion  can  not  be 
exercised  until  there  is  something  upon 
which  it  may  be  based,  and  therefore  in 
matter  of  contest  of  will,  court  has  no 
power  to  appropriate  funds  of  estate  to 
aid  either  proponent  or  contestant. — ^Henry 
V.  Superior  Court,  98  Cal.  669,  671,  673,  29 
Pac.  230. 

88.  Same— Attorney's  fees  are  no  part  of 
<^osts"  that  may  be  allowed  or  taxed  against 
party  on  contest  of  will. — Estate  of  Olm- 
stead,  120  Cal.  447,  462,  62  Pac.  804. 

As  to  counsel  fees  In  probate  ntntters*  see, 
post,  9  1718  and  note. 

89.  Until  will  is  admitted  to  probate  or 
probate  thereof  denied,  court  has  no  power 
to  aid  either  proponent  or  contestant  by 
award  of  attorney's  fees  out  of  funds  of 
estate. — Estate  of  Olmstead,  120  Cal.  447, 
452,  52  Pac.  804.  See  Estate  of  Marrey,  66 
Cal.  287,  3  Pac.  896;  Estate  of  Parsons,  65 
Cal.  240,  3  Pac.  817;  Estate  of  Jessup,  80 
Cal.  625,  22  Pac.  260;  Henry  v.  Superior 
Court,  98  Cal.  569,  29  Pac.  230. 

90.  Contract  for  attorney's  fees  — Valid 
and  enforceable. — A  contract  for  attorney's 
fees  is  a  valid  and  enforceable  contract.— 
Fell  V.  Frierson,  171  Cal.  351,  153  Pac.  229. 

91.  In  an  action  for  the  foreclosure  of  a 
chattel  mortgage  given  to  secure  the  pay- 
ment of  two  promissory  notes  which  pro- 
vided for  attorney  fees  in  the  event  that 
suit  be  commenced  to  enforce  their  payment, 
it  is  error  to  refuse  to  allow  the  plaintiff 
his  costs  and  attorney  fees,  on  the  ground 
that  the  defendant  had  made  a  tender  of 
the  amount  which  he  claimed  was  due, 
where  the  findings  show  that  the  tender 
was  not  only  insuflllcient  in  amount,  but 
that  it  was  made  after  action  brought  and 
rejected  on  the  ground  of  such  insufficiency. 
— Fell  V.  Frierson,  171  Cal.  351,  158  Pac.  229. 


88.  Costa— CTonnsel  fees  are  not,  or  dis- 
bursements, in  action  allowed  by  statute  to 
prevailing  party;  even  when  provided  by 
terms  of  contract,  and  law  is  not  that  such 
charge  is  deemed  part  of  costs  or  recover- 
able  as  such,  but  Is  in  nature  of  special 
damage  expressly  authorised  by  contract  to 
be  recovered  in  addition  to  general  dam- 
ages, and  must  be  expressly  averred  with 
right  in  defendant  to  defend  specially 
against  its  allowance. — Brooks  v.  Forington, 
117  Cal.  219,  221,  48  Pac.  1078. 


Same— In  foreelosnre. — Stipulation  of 
mortgage  providing  for  recovery  of  attor- 
ney's fees  on  foreclosure  does  not  consti- 
tute such  attorney's  fee  part  of  costs  in 
action. — Brooks  ▼.  Forington,  117  Cal.  219, 
222.  48  Pac.  1078. 

An  to  attorney's  fees  on  foreelosnre  of 
meebanics'  lien,  see,  post,   8  1196  and  note. 

An  to  eovnsel  fees  In  foreelosnre  of  mort- 
S«ge,  see  par.  102,  this  note;  also,  post, 
8  1500  and  note. 


84.  Detenninntlon  of  nmonnt^-As  to  gen- 
*»«lly« — Court  without  hearing  any  testi- 
mony may  determine  what  amount  will  be 
reasonable  as  counsel  fees  in  cases  where 
•uch  are  recoverable. — ^McNamara  v.  Oak- 
land B.  ft  L.  Assoc,  181  Cal.  836,  347,  63  Pac 
670. 

95.  Amount  of  attorney's  fee  where  it  Is 
proper  to  allow  such  must  be  determined  by 
court  and  no  evidence  of  value  of  services 
rendered  is  necessary. — ^Woodward  v.  Brown, 
119  Cal.  283,  809,  63  Am.  St.  Rep.  108,  61 
Pac   2.   642. 

•€.     Sane  —  Appeal,   eondletlnv   evidence. 

— Value  of  attorney's  fees,  where  allowed, 
found  upon  conflicting  evidence  will  not  be 
reviewed  on  appeal. — Estate  of  Levinson, 
108  Cal.  450,  458,  41  Pac.  488,  42  Pac.  479. 

•7.  Snme— In  partition*  fixing  amount  of 
attorney's  and  referee's  fees  rests  in  discre- 
tion of  court,  and  order  will  not  be  disturbed 
on  appeal  unless  dear  abuse  of  discretion 
be  shown. — Treadwell  v.  Treadwell,  134  Cal. 
168,  66  Pac  197. 

As  to  nttorney's  fees  In  aetlon  of  partition. 

see,  ante,  S9  796,  798,  801  and  notes. 

8&  Dissolution  of  pnrtncrsblp« — In  some 
equity  cases  counsel  fees  may  be  allowed  in 
discretion  by  court.  But  in  action  to  have 
certain  property  declared  partnership  assets 
and  sold,  where  judgments  are  contested, 
prevailing  party  is  no  more  entitled  to  re- 
cover counsel  fees  than  would  be  successive 
party  in  ordinary  action,  and  in  refusing 
to  allow  such  court  does  not  abuse  discre- 
tion.—Salmlna  V.  Juri,  96  Cal.  418,  420.  31 
Pac.  366. 

89.  Eqnlty  cases. — Courts  of  equity  will 
in  proper  cases,  and  where  justice  requires 
it,  allow  attorney's  fees  as  part  of  relief 
granted. — Estate  of  Olmstead.  120  Cal.  447. 
453,  52  Pac.  804.  Sc%  Alemany  v.  Wensinger, 
40  Cal.  288;  Wlckersham  v.  Crittenden,  103 
Cal.  682,  584,  37  Pac.  518;  Miller  v.  Kehoe, 
107  Cal.  340,  40  Pac.  485. 
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100.  BxccpttoB*— General  role  Is  counsel 
fees  are  not  recoverable  as  costs  by  success- 
ful party  In  action,  either  at  law  or  in 
equity.  In  equity,  ordinary  costs  are  awarded 
or  withheld  at  discretion  of  court,  and  there 
are  cases  in  which  court  of  equity  will 
award  counsel  fees  as  part  of  relief  granted, 
and  without  which  relief  would  be  nuera- 
tory,  as  in  case  of  series  of  acts  to  be  per- 
formed at  short  intervals  through  long: 
period  of  time,  if  party  chargred  with  obli- 
gation should  contumaciously  refuse  to  per- 
form, necessitating  successive  actions  to 
compel  performance,  thereby  imposiner  on 
opposite  party  burden  and  costs  of  such  ac-' 
tfon,  employiner  counsel,  etc.,  court  of 
equity  would  award  counsel  fees  as  part 
of  relief,  not  only  with  view  to  contumacy 
of  party  in  default,  but  for  reason  that 
otherwise  relief  grranted  would  be  wholly 
ineffectual.  —  Williams  v.  MacDouffall,  89 
Cal.  80,   86. 

101.  Fenetev-bond -» AttomeT**  fees  In 
aetlon  mn* — As  to  generally,  see,  post,  9  1^261 
and  note. 

101.  Foreel— re  Contyct  mnat  i^rovlde 
f«r« — ^Where  there  is  no  agrreement  to  pay 
counsel  fees  or  that  property  upon  which 
lien  is  sought  to  be  foreclosed  shall  be  se- 
curity therefor,  court  can  not  allow  counsel 
fees  as  part  of  Its  Judgment. — Commercial 
Sav.  Bank  of  San  Jose  v;  Hornberger,  140 
Cal.  16,  22,  73  Pac.  626. 

Aa  to  attorney  fee«  In  f oreelcMmre  proceed- 
lags,  see,  post,   9  1600  and  note. 

108.    Gaardtan  ad  Ittem— la  oflleer  of  -eonrt 

and  can  not  make  binding  contract  with 
attorney  to  pay  him  certain  percentage  of 
amount  recovered.  In  such  cases  both  guard- 
ian ad  litem  and  attorney,  being  officers  of 
court,  court  in  which  action  is  pending 
should  fix  fees  of  attorney  (Sharpstein,  J., 
dis.  op.).— Cole  V.  Superior  Court,  63  Cal.  86, 
89,  90,  49  Am.  Rep.  78. 


Aa  to  appolntntent  of  gnardlan  ad  litem, 

•ee,   ante,    8  378   and   note. 

1M»     Inaolveney—- Oontcat  of  oirrneralitp* — 

Counsel  fees  can  not  be  allowed  defeated 
party  in  action  by  assignee  of  insolvent 
to  recover  property  upon  theory  that  de- 
fendant held  such  property  in  trust,  where 
defendant  contested  action  in  good  faith  for 
purpose  of  having  ownership  of  property 
Judicially  determined. — Sanger  v.  Ryan,  122 
CaL  62,  65,  64  Pac.  622. 

106.  lilen  of  attorney  on  Judgment  re- 
covered does  not  exist  in  this  state. — Ex 
parte  Kyle.  1  Cal.  831.  332;  Mansfield  v.  Dor- 
land,  2  Cal.  607,  609;  Russell  v.  Conway,  11 
Cal.  98.  103. 

106.  In  this  state,  attorney  has  no  lien 
for  costs  in  action  and  he  can  not  disturb 
satisfaction  of  judgment  entered  by  his 
client. — Hogan  v.  Black,  66  Cal.  41,  42.  4 
Pftc.  943. 

107.  Attorney  has  by  law  no  lien  for  his 
services  upon  judgment  recovered  in  favor 
of  his  client,  but  must  recover  therefor  in 


ordinary  mode  by  action. — Gage  v.  Atwater, 
136  Cal.  170.  173,  68  Pac.  681. 

106.  Maintenance  —  Offenae  created  by 
atatnte  in  England,  is  not  known  to  or  rec- 
ognized by  law  of  this  state. — Mathewson 
V.  Fitch,  22  Cal.  86,  94. 

100.  Mechanica'  lie»— Attorncy'a  fees  and 
co«ta« — ^As  to  generally,  see.  post,  9  1196  and 
note.  * 

110.     Modlflcation  of  llnal  Judgment  ao  aa 

to  mako  allowance  of  counsel  fees  in  action 
prosecuted  by  stockholder  on  behalf  of  cor- 
poration payable  to  plaintiff  where  Judg- 
ment provides  such  be  paid  to  corporation. 
— Wickersham  v.  Crittenden,  103  Cal.  682, 
684,  87  Pac.  613. 

Ill*  Pleading— Connael  feea  when  pro- 
vided to  bo  allowed  by  contracts'  sued  on, 
must  be  alleged  and  prayed  for  in  case,  or 
they  can  not  be  rocovered,  being  in  no  sense 
costs  or  disbursements  of  aotion,  as  con- 
templated by  this  section. — Brooks  v.  For- 
ington,  117  Cal.  219,  221,  48  Pac.  1078. 

112.  Promiaaory  notes  —  Forecloanre  of 
pledge. — In  case  of  note  providing  for  attor- 
ney's fees  in  action  thereon,  to  secure  which 
certain  property  was  pledged,  plaintiff  is  en- 
titled to  recover  such  attorney's  fees  in  ac- 
tion on  notes,  and  in  subsequent  action  to 
foreclose  pledge  Is  entitled  to  amount  so 
allowed,  as  against  assignee  of  pledgeor: 
but  is  not  entitled  to  counsel  fees  in  second 
action,  they  not  being  provided  for  by  con- 
tract of  parties. — Commercial  Sav.  Bank  of 
San  Jose  v.  Hornberger,  140  Cal.  16,  21,  73 
Pac.  626. 

lis.  Retaining  foe. — Attorney  is  always 
entitled  to  his  retaining  fees  in  advance, 
unless  he  stipulates  to  contrary.  In  action 
against  attorney  for  negligence.  It  is  suf- 
flcient  to  aver  that  he  was  retained,  but  if 
it  be  averred  that  he  was  retained,  in  con- 
sideration of  certain  sum,  it  must  also  be 
averred  that  he  was  paid  same.^-Cavillaud 
V.  Yale,  3  Cal.  108,  110,  58  Am.  Dec.  388. 

114.  Right  to  attomey*a  fee — Baaed  upon 
contract— Not  taxable  aa  coata. — The  right 
to  an  allowance  of  costs  is  purely  statutory, 
and  while  in  certain  specified  cases  attor- 
ney's fees  may  by  statutes  be  made  allow- 
able as  costs  in  a  case  not  coming  within 
the  strict  purview  of  such  a  statute,  the 
right  to  attorney's  fees  Is  based  upon  con- 
tract and  not  upon  statute  and  a  recovery, 
if  one  can  be  had,  must  be  upon  that  con- 
tract, and  such  fees  can  not  be  taxed  as 
costs  under  the  provisions  of  the  above  sec- 
tion.— City  Investment  Co.  v.  Prlngle.  —  Cal. 
App.  — ,  193  Pac.  604;  see  Brooks  v.  Foring- 
ton,  117  Cal.  219,  48  Pac.  1073. 

115.  Attorney's  fees  provided  for  In  a 
contract  are  in  the  nature  of  special  dam- 
ages and  must  be  specially  pleaded  in  the 
complaint  in  order  to  admit  of  their  re- 
covery.— City  Investment  Co.  v.  Prlngle.  — 
Cal.  App.  — ,  198  Pac.  604,  following  the 
doctrine  in  Prescott  v.  Grady,  91  Cal.  518, 
27   Pac.  766. 
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116.  Thus  In  a  case  in  which  an  action 
was  brouffht  to  foreclose  a  mortgrase  which 
provided  that  in  the  event  of  foreclosure 
the  mortgagree  miffht  retain  from  the  sale 
costs  of  suit,  "including:  counsel  fees"  but 
the  prayer  of  the  complaint  simply  asked 
for  the  principal  and  the  interest  "and  for 
costs  of  suit/'  but  did  not  In  terms  ask 
an  award  of  counsel  fees;  the  trial  court 
havingr  made  plaintiff  an  allowance  for 
counsel  fees  on  appeal  It  was  held  that 
counsel  fees  were  not  costs  or  disburse- 
ments in  the  action  allowed  under  the  pro- 
visions of  the  above  statute;  that,  although 
they  were  provided  for  In  the  terms  of  the 
contract,  they  were  not  to  be  deemed  as  a 
part  of  the  costs,  or  recoverable  as  such, 
but  in  the  nature  of  a  special  damage  ex- 
pressly authorized  by  the  contract  requir- 
ing to  be  expressly  averred  and  explicitly 
demanded. — Brooks  y.  Forlngrton,  117  Cal. 
219.  48  Pac.  107S. 

117.  Statote  mvst  avtliorlae  allowance* — 

Counsel  fees  can  not  be  awarded  as  part 
of  Judfirment  unless  expressly  authorized  by 
law. — Bates  ▼.  County  of  Santa  Barbara,  90 
Cal.  643,  648,  27  Pac.  438. 

118.  Counsel  fees  are  not  recoverable  by 
successful  party  in  action  at  law  or  in 
equity,  except  where  expressly  allowed  by 
statute. — Estate  of  Olmstead,  120  Cal.  447, 
468.  62  Pac.  804.  See  Miller  v.  Kehoe,  107 
Cal.  340,  40  Pac.  486;  Bates  v.  Santa  Barbara 
County,  90  Cal.  648,  27  Pac.  488. 

119.  But  may  be  allowed  in  equity  in  ac- 
tion for  preservation  of  fund,  all  parties 
having:  common  interest. — ^Hays  v.  Windsor, 
130  Cal.  280,  286,  62  Pac.  896. 

120.  Counsel  fees  can  not  be  allowed  re- 
ceiver and  successful  party  in  action,  either 
at  law  or  in  equity,  except  in  instances 
enumerated  in  and  expressly  authorized  by 
statute. — Sanger  v.  Ryan,  122  Cal.  62,  64, 
64  Pac.  622. 

121.  SvbatitvtioB  of  attorneys-IB  debtod- 
■ess  of  client  to  attorney  for  services 
rendered  in  action  can  not  prevent  client 
substituting  another  attorney. — Gage  v.  At- 
water,  136  Cal.  170,  172,  68  Pac.  681. 

122.  Trover  —  In  action  of.  —  Attorney's 
fees  are  not  recoverable  either  as  damages 
or  costs  under  section  3336  Civil  Code  in 
action  of  trover. — ^NichoUs  v.  Mapes,  1  Cal. 
App.  349,  82  Pac.  266. 

12S.  Traat  fnnd— May  be  charged  wltb 
costs  and  counsel  fees  in  action  by  trustee 
to  obtain  decree,  authorizing  him  to  sell 
certain  property  and  reinvest  proceeds  in 
other  property  for  benefit  of  trust. — Ale- 
many  V.  Wensinger,  40  Cal.  288,  294. 

124.  Where  interested  party  maintains 
litigation  to  preserve  common  trust  fund 
in  which  he  and  others  are  interested  coun- 
sel fees  may  be  allowed  out  of  fund. — Trus- 
tees of  the  Internal  Imp.  Fund  v.  Green- 
ough,  106  U.  S.  627,  26  L.  ed.  1167. 


III.    SUBJECT-MATTER   EMBRACED  IN 
TERM  "COSTS." 

12S.  As  to  vcaerally. — In  general  use. 
the  term  "costs,"  when  expressed  with  ref- 
erence to  litigation,  embraces  both  dis- 
bursements and  specific  sums  allowed  by 
statutes  as  indemnity  to  the  prevailing 
party  for  his  expenses.  In  a  narrower 
sense,  the  term  "costs"  excludes  disburse- 
ments. Giving  the  term  Its  liberal  signifi- 
cation, it  would  embrace  only  the  taxable 
costs  and  disbursements. — Bond  v.  United 
Railroads  of  San  Francisco,  80  Cal.  App. 
.184,  128  Pac.  786,  788. 

As  to  promlnm  paid  anrcty  eompany  for 
bond  In  replevin,  see  par.  166,  this  note. 

126^  Acceptance  by  tbe  plalatlfl  of  an 
offer  by  defendant  to  allow  JndsnBcnt  to  be 

entered  against  him  for  a  sum  less  than 
that  sued  for  is  tantamount  to  a  confes- 
sion by  plaintiff  that  the  sum  offered  is  as 
large  as  he  could  expect  to  obtain  Judgment 
for  were  the  issues  tried  and  litigated:  and 
that  provisions  of  section  997,  ante,  which 
provides  if  the  plaintiff  fails  to  obtain  & 
more  favorable  judgment  than  that  in- 
volved in  an  offer  of  compromise,  he  can  not 
recover  costs,  simply  and  clearly  means 
that  even  after  the  refusal  of  the  offer  he 
should  receive  a  judgment  for  an  amount 
within  the  superior  court's  Jurisdiction,  but 
less  than  that  for  the  amount  offered,  he 
would  not  be  entitled  to  costs. — ^Murphy  v. 
Casey,  13  Cal.  App.  781,  784,  110  Pac  966. 

127.  Accralnir  coots^Shcrlff's  fees. — Sher- 
iff's charge  for  keeper's  fee  and  expenses  is 
part  of  necessary  disbursements  Incurred 
in  action,  but  where  incurred  before  judg- 
ment plaintiff  must  include  and  claim  them 
in  cost-bill,  or  they  will  be  waived.  Such 
are  not  part  of  sheriff's  "accruing  costs" 
under  section  691,  ante,  chargeable  against 
defendant  without  being  Included  in  Judg- 
ment. Such  accruing  costs  being  such  fees 
and  expenses  only  as  are  incurred  in  exe- 
cuting Judgment. — ^Hotchkiss  v.  Smith,  108 
Cal.  286,  287,  41  Pf^c  804. 
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As  to  allowan«•^f•r  coat  of 

see  par.  181,  this  note. 

128.  Against  mortgairec  —  Defendant  in 
action  to  qniet  title. — ^Where  the  defendant 
did  not  disclaim  all  interest,  but  expressly 
stated  that  he  had  an  interest  In  defend- 
ant's land  as  mortgagee,  and  claimed  and 
urged  that  defendant's  title  carried  with 
the  easement  contended  for  a  Judgment  for 
costs  against  him  was  properly  rendered. 
— Pinheiro  v.  Bettencourt,  17  Cal.  App.  120. 
118  Pac.  941. 

1211.  Allowance  .of  costs— .Can  aot  be 
made  for  witness  ^prbo  refusev  to  accept 
fees  from  the  plaintiff. — ^Linforth  v.  San 
Francisco  Gas  &  El.  Co..  9  Cal.  App.  434.  436, 
99  Pac.  716. 

As  to  ^prltncaa*  fees  generally*  see  pars. 
164-167,  this  note. 
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150.  Same— ^f  eouB«el  fees  aa  cost*  In 
action  of  libel  is  not  unconstitutional  as 
denyiner  equal  protection  of  the  laws  by 
discriminatlngr  between  the  parties,  nor  is 
the  statute  enforced  at  the  adoption  of  the 
constitution  of  1879  objectional  thereto  as 
special  legrislation. — Skrockl  v.  Stahl,  14  Cal. 
App.  1.  110  Pac.  957. 

151.  Board   of   Jary— Allowance   an    coats 

of  the  board  of  a  Jury  Is  without  authority. 
— Irrgrans  v.  Ott,  9  Cal.  App.  440,  446,  99 
Pac.  628. 

132.  Briefs— Printing  of. — The  expense  of 
printing:  briefs  to  be  used  in  the  appellate 
court  is  not  an  expense  to  be  considered  as 
costs  which  the  successful  party  shall  be 
allowed  to  recover.  Generally  speakingr.  by 
the  term  "costs"  is  understood  to  be  meant 
those  fees  and  chargres  which  are  required 
by  law  to  be  paid  to  the  courts  or  some  of 
their  officers,  or  the  amount  of  which  is  ex- 
pressly fixed  by  law. — Blair  v.  Brownstone 
Oil  ft  R.  Co.,  20  Cal.  App.  316,  128  Pac.  1022. 

See,  also,  par.  167,  this  note. 

1S8.  Same— Rale  of  court* — The  supreme 
court,  by  Rule  XIII  (former  rule,  219  Pac. 
xii),  has  adopted  the  following:  reg:ulation 
affectins  the  matter*  of  costs  incurred  for 
printing  papers  to  be  used, on  appeal:  "The 
expense  of  printing:  transcript  on  appeal  in 
civil  causes  and  pleading:s,  affidavits,  or 
other  papers  constituting:  the  record  in 
ori8:lnal  proceeding:B  upon  which  the  case 
in  heard,  required  by  these  rules  to  be 
printed,  shall  be  allowed  as  costs,  and  taxed 
in  bills  of  costs  in  the  usual  mode."  By 
necessary  construction  it  follows  that  print- 
ing: charg:e8  not  included  within  the  speci- 
fications of  the  rule,  such  as  for  the  print- 
ing: of  briefs,  are  not  to  be  deemed  as 
proper  costs  or  disbursements  which  the 
successful  party  is  entitled  to  collect. — 
Blair  v.  Brownstone  Oil  &  R.  Co.,  20  Cal. 
App.  S16,  128  Pac.  1022,  1023,  following  20 
Cal.  App.  124;  Bond  v.  United  Railroads  of 
San  Francisco,  20  Cal.  App.  124,  128  Pac.  786. 

1S4.  By  Rule  XIII  [former  rule]  of  the 
supreme  court  (160  Cal.  1).  the  costs  allow- 
able to  the  prevailing:  party  on  appeal  are 
precisely  defined.  The  cost  of  printing: 
briefs  is  not  provided,  and,  by  the  inclu- 
sion of  the  items  named,  the  rule  excludes 
other  printing:  costs;  hence  the  cost  of 
printing:  briefs  can  not  be  taxed  to  the  los- 
ing: party. — Bond  v.  United  Railroads  of 
San  Francisco,  20  CaL  App.  124,  128  Pac. 
786. 

1S8.  CAaripe  for  an  extra  vrltnesn  who 
was  not  called  by  the  court  nor  by  agree- 
ment of  the  parties  is  not  a  proper  item  to 
be  charg:ed  as  costs  ag:ainst  the  losing? 
party. — Linforth  v.  San  Francisco  Gas  & 
El.  Co..  9  Cal.  App.  434,  436,  99  Pac.  716. 

■    ■:enerall7»    see 


Aa    to    fees    of    witneose 

pars.  144-161,  this  note. 

As  to  witness  snbpcpnaed   In   Kood   faltb« 
knt  not  sworn,  see  par.  169,  this  note. 


1S6.  Copies  of  papers* — Chargres  for  cop- 
ies of  papers  in  absence  of  any  explanation 
to  show  that  in  any  conting:ency  reason- 
able to  be  apprehended  they  would  be 
needed  should  be  stricken  out. — Senior  v. 
Anderson,  130  Cal.  290,  300,  62  Pac.  663. 

137.  Depositions —•  Expenditure  for  can 
not  be  allowed  as  damag:es  as  in  action  of 
trover,  but  may  be  included  in  memorandum 
of  costs. — Nicholls  v.  Mapes,  1  Cal.  App.  349, 
82  Pac.  266. 

138.  It  is  improper  to  allow  costs  charg:ed 
for  taking:  depositions,  where  the  deposi- 
tions are  not  offered  nor  considered  in  evi- 
dence on  the  hearing  of  the  motion  to  tax 
costs,  and  the  only  showing:  made  in  opposi- 
tion to  the  affidavit  of  the  party  attacking 
such  items  on  the  g:round  of  irrelevancy 
and  immateriality  is  an  unverified  state- 
ment concerning:  the  particulars  of  the  cost 
charg:ed. — Whltaker  v.  Moran,  23  Cal.  App. 
768,  139  Pac.  901. 

180.  Experts  —  Witness  fees* — Witnesses 
called  as  experts  can  only  be  allowed  statu- 
tory witnesses'  fees  and  mileag:e  and  are 
not  entitled  to  be  paid  fees  as  experts,  nor 
for  expenses  of  making:  maps,  surveys,  etc., 
not  ordered  by  court,  and  such  can  not  be 
taxed  as  costs  ag:ainst  losing:  party. — Bath- 
gate V.  Irvine.  186  Cal.  186,  149.  77  Am.  St. 
Rep.  168,  68  Pac.  442. 

As  to  no  allowance  allowed  for  witnesses 
who  refnse  to  aeeept  fees  from  party*  see 

par.  129,  this  note. 

As  to  witness  fees,  see  pars.  144-161,  this 
note. 

140.  Witness  fees  are  fixed  by  statute  at 
two  dollars  per  day  and  allowance  of 
further  sum  for  witness  who  testified  as 
expert  is  erroneous  in  absence  of  any  show- 
ing: of  special  circumstances,  etc. — Estate 
of  Levinson,  108  Cal.  460,  467,  41  Pac.  483, 
42  Pac.  479. 

141.  Foreclosure  of  mortsaire  —  Attor- 
ney's fees  not  costs. — ^Where  mortsag:e  pro- 
vides for  attorney's  fees,  but  does  not  pur- 
port to  secure  same,  allowance  thereof  as 
costs  in  action  of  foreclosure  is  not  author- 
ized.— Irvine  v.  Perry,  119  Cal.  862,  367,  61 
Pac.  644,  949. 

142.  Former  nUstrlal— Cost  of  recover- 
able.— Provision  that  prevailing:  party 
should  recover  his  costs  to  be  taxed  author- 
ises recovery  of  all  costs  in  action,  includ- 
ing: those  of  prior  mistrial,  as  well  as  those 
of  last  trial. — Shreve  v.  Cheesman,  16 
C.  C.  A.  418,  69  Fed.  786. 

143.  Upon  second  trial,  prevailing:  party 
Is  entitled  to  recover  costs  of  first  trial, 
although  cause  of  action  upon  which  re- 
covery was  had  in  such  first  trial  may  have 
been  withdrawn  upon  appeal. — Fox  v.  Hale 
&  Norcross  S.  M.  Co.,  122  Cal.  819,  223.  54 
Pac.  731. 

144.  Same  — Costs  of  flrst  trial  where 
Juderment  therein  has  been  reversed,  may 
be  recovered  as  costs  on  second  trial. — 
Visher  v.  Webster,  18  Cal.  68,  60.   / 
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145.  Costs  In  first  trial  in  action  for 
money  or  damages  where  Judgment  is  re- 
versed on  appeal,  and  new  trial  granted, 
may  be  taxed  as  costs  In  second  trial. — 
Stoddard  v.  Treadwell,  29  Cal.  281,  282. 

140.     Same  — CoHta     of     former     mliitrlal 

may  be  taxed  against  party  ultimately  de- 
feated.— Senior  v.  Anderson,  130  Cal.  290, 
299,  62  Pac.  563. 

147.  Inaarance  paid  by  sheriff  on  prop- 
erty attached  by  him  is  not  proper  item  of 
costs. — Gallnda  v.  Roach,  130  Cal.  389,  391. 
62  Pac.  597. 

148.  Irrelevant    matter     la     tranacrlpt. — 

Appellant  inserting  irrelevant  matter  in 
transcript  will  be  taxed  with  the  cost 
thereof  on  reversal  of  Judgment. — Sichel  v. 
Carrillo,  42  Cal.  493,  607. 

As  to  appointment  of  costs  of  printlnar 
transcript,  see  pars.  80,  81,  this  note. 

As  to  prlntlnir  of  transcript,  see  pars.  140- 
143,   this   note. 

• 

140.     Same— Cost    of    printing    transcript 

will  not  be  assessed  against  respondent  for 
inserting  greater  part  of  evidence  where 
such  insertion  is  to  show  exclusion  of  tes- 
timony sought  to  be  stricken  out  would  not 
have  changed  result. — Duffy  v.  Duffy,  104 
Cal.  602,  607,  38  Pac.  443. 

150.  Upon  reversal  of  Judgment  respond- 
ents will  not  be  charged  with  cost  occa- 
sioned by  insertion  of  unnecessary  matter 
in  record  as  they  will  in  any  event  be  re- 
quired to  pay  costs  thereof. — Estate  of  Rob- 
inson, 106  Cal.  493,  497,  89  Pac.  862. 

151.  Jury  fees- Payment  <hi  dlsasree* 
meat. — ^Act  of  1871-72  providing  that  in  case 
of  disagreement  party  demanding  Jury  must 
pay  Jury  fees  and  until  paid  no  further 
proceedings  might  be  had  in  case  was  not 
repealed  by  enactment  of  codes. — Carpenter 
V.  Jones,  121  Cal.  362,  864,  58  Pac.  842. 

As  to  cost  of  boarding  Jnry  as  a  proper 
charare  In  cost-bill,  see  par.   131,   this  note. 

As  to  Juries  In  greneral,  see,  ante,  SS  190 
et  seq.  and  notes. 

1S2B.  Same— Reqnlrlnir  deposit  of. — Upon 
demand  for  Jury  trial  court  may  compel 
party  demanding  to  deposit  fees  of  Jury. — 
Bank  of  Lassen  Co.  v.  Sherer,  108  CaL  513, 
516.  41  Pac.  415. 

153.  Percentagre  Act  allowing  five  per 
cent,  not  to  exceed  one  hundred  dollars,  on 
Judgment  recovered  In  city  and  county  of 
San  Francisco  (Stats.  1865-6,  p.  68)  was  not 
repealed  by  this  code. — Whitaker  v.  Haynes, 
49  Cal.  596.  597. 

154.  Act  allowing  certain  percentage  of 
any  Judgment  recovered  in  city  and  county 
of  San  Francisco  to  prevailing  party  in  ad- 
dition to  costs  was  unconstitutional  (Stats. 
1858  p.  332  §  7;  Stats.  1866  p.  68  9  6);  Corwin 
V.   Ward,   35  Cal.   195,   198,   95  Am.   Dec.   93. 

155.  Same— Constitutionality  of  act  Im- 
posing a^icendinff  scale  of  fees  In  probate. 
— Bloss  V.  Lewis,  109  Cal.  493,  41  Pac.  1081. 
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156.  Premium  paid  surety  compaay  for 
replevin  bond  procured  pendente  lite  by  a 
plaintiff  ultimately  successful  is  not  a 
proper  item  of  costs. — Williams  v.  Atchison, 
T.  &  S.  F.  R.  Co..  156  CaL  140,  141,  103  Pac. 
885. 

157.  Printinir   points    and    authorities   on 

appeal  Is  not  proper  charge  against  re- 
spondent and  should  not  be  included  in  costs 
allowed. — Hibernla  Sav.  &  L.  Soc.  v.  Behnke, 
121   Cal.  339,  843,  53  Pac.  812. 

As  to  cost  of  prlntlnir  briefs,  see  pars.  132- 

134,  this  note. 

158.  Reporter's    fees— Of    former   trial. — 

Payment  of  reporter's  fees  on  former  trial 
can  not  be  required  as  condition  of  subse- 
quent trial. — Carpenter  v.  Jones,  121  Cal. 
362.  364,  58  Pac.  842. 

159.  Same  —  Equitable  action. — In  equi- 
table action  court  may  in  its  discretion  pro- 
vide that  each  party  pay  one-half  reporter's 
fee  and  each  pay  costs  of  maintaining  cer- 
tain   issues. — Bathgate    v.    Irvine,    126    Cal. 

135,  148.  77  Am.  St.  Rep.  158,  58  Pac.  442. 

leo.  Transcription  of  testimony  where 
made  by  order  of  court  providing  expense 
be  boVne  equally  by  both  sides,  may  be 
charged  as  costs  by  pVevailing  party. — ^Bell 
v.  Pleasant,  145  Cal.  410,  418,  78  Pac.  957. 

As  to  fees  of  olllclal  reporters,  see,  ante, 

S  274  and  note. 

A»  to  phonoirrapliic  reporters  of  superior 
courts,  see,  ante,  SS  269  et  seq.  and  notes. 

161.  Transcribing  reporter's  notes  of 
testimony  when  not  ordered  by  court,  al- 
though used  In  preparing  record  on  appeal, 
is  not  proper  item  to  be  recovered  upon  re- 
versal of  Judgment. — Bank  of  Woodland  v. 
Hiatt,  59  Cal.  580,  583. 

162.  Allowance  of  costs  on  appeal  in- 
cludes, in  addition  to  costs  and  disburse- 
ments paid  and  incurred  up  to  entry  of 
Judgment,  only  such  costs  and  disburse- 
ments as  he  was  put  to  by  reason  of  taking 
appeal,  and  therefore  transcript  of  report- 
er's notes  of  testimony  procured  for  pur- 
pose of  preparing  statement  on  motion  for 
new  trial  can  not  be  recovered. — Bank  of 
Woodland  v.  Hiatt,  59  Cal.  580,  583. 

163.  Reporter's  fees  for  transcribing 
notes  of  testimony,  unless  transcription  be 
ordered  by  court,  can  not  be  charged  as 
costs  by  prevailing  party. — Senior  v.  An- 
derson, 130  Cal.  290,  800,  62  Pac.  663. 

164.  Witness    fees  — In    ■reneral.—Power 

of  Judge  to  order  payment  must  be  by  stat- 
ute uniform  throughout  state. — Turner  v. 
Siskiyou  Co..  109  Cal.  332,  42  JPac.  484.  See 
Const.  1879  art.  XI  8  6.  I  Henning's  General 
Laws,  3d  ed.  p.  Ixi. 

As  to  expert  witaesnes,  see  pars.  188.  139, 
this  note. 

165.  Right  of  a  witness  to  mileage  and 
other  fees  in  civil  cases  is  purely  and  solely 
of  statutory  creation  and  a  court  Is  with- 
out the  power  to  saddle  on  the  vanquished 
party   in    such    cases   costs   which    are    not 
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strictly    authorized. — Naylor   t.    Adams, 
Cal.  App.  3SS.  114  Pac.  997. 
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to    ^prltBeMsea    im    seneml* 

({ 1878  et  seq.  and  notes. 


see,    post. 


Allowanee  eaa  not  be  made  for,  where 
wltaeeseo  refvoe  to  accept  fees  froai  party 
ealllas  kirn*  see  par.  129.  this  note. 

As  io  ^aripe  for  ^pritnesa  wlio  'vraa  aot 
called,  see  par.  134,  this  note. 

As  to  wltaeaaeo  avbpaeBaed  In  grood  faith, 
kat  aot  swon,  see  par.  ]V||  this  note. 

166.  Where  witness  is  in  attendance  on 
the  court  and  testifies  voluntarily  he  is  en- 
titled to  his  per  diem  and  the  fact  that  he 
has*  not  been  subpoenaed  is  immaterial. — 
Naylor  v.  Adams,  16  Cal.  App.  3S3,  114  Pac. 
997. 

167.  Witness  who  can  not  be  leerally  re- 
quired to  attend,  but  who  does  in  fact  at- 
tend the  trial  in  person  does  so  voluntarily 
and  is  not  entitled  to  mileage. — ^Naylor  v. 
Adams,  15  Cal.  App.  353,  114  Pac.  997. 

168.  Same  — Aa     cost*     to     be     charsred 

against  the  losing  party  in  civil  action  are 
recoverable  by  virtue  of  the  statute  alone. 
— Linforth  v.  San  Francisco  Gas  &  El.  Co., 
9  Cal.  App.  434,  437,  99  Pac.  716. 


Samc^— As    to    wltneaa    not 

Fees  of  witness  subpoenaed  in  good  faith, 
but  not  sworn,  may  be  allowed  as  costs,  as 
it  may  be  testimony  of  such  witness  was 
rendered  unnecessary  by  reason  of  modifica- 
tion of  pleadings  or  exclusion  by  court  of 
testimony  oflfered. — Randall  v.  Falkner,  41 
Cal.  242,  246. 

See,  also,  par.  185,  this  note. 

170.  Same  — Parties  —  Constrvctlon  of 
atatvtCd — Statute  allowing  fees  and  mileage 
to  witnesses,  when  fairly  construed,  relates 
in  ordinary  cases  only  to  witnesses  who 
may  be  compelled  by  subpo&na  to  attend 
trial,  or  give  their  deposition,  and  in  case 
of  a  party,  to  one  who  has  been  subpoenaed 
by  opposite  party.  It  may  be  that  witness 
not  party  who  is  subject  to  subpoena  may 
ordinarily  be  allowed  not  only  his  attend- 
ance but  mileage,  although  not  actually 
subpoenaed,  but  this  can  not  ordinarily  ap- 
ply to  pairty  to  action  who  is  present  and 
testifies. — Beal  v.  Stevens,  72  Cal.  451,  458, 
14  Pac.  186. 

171.  Same  •—  Sabpeeaaing  of  witness  ia 
not  aeeesaary  before  fees  for  his  attend- 
ance can  be  charged  as  costs. — Linforth  v. 
San  Francisco  Oas  &  EL  Co.,  9  Cal.  App. 
434,  438,  99  Pac.  716. 


§  1022.  WHEN  ALLOWED  OF  COUKSE  TO  THE  PLAINTIFF.  Costs  are 
allowed  of  course,  to  the  plaintiff,  upon  a  judgment  in  his  favor,  in  the 
following  cases: 

1.  In  an  action  for  the  recovery  of  real  property ; 

2.  In  an  action  to  recover  the  possession  of  personal  property,  v^rhere  the 
value  of  the  property  amounts  to  three  hundred  dollars  or  over;  such  value 
shall  be  determined  by  the  jury,  court,  or  referee  by  whom  the  action  is  tried ; 

3.  In  an  action  for  the  recovery  of  money  or  damages,  when  plaintiff  recovers 
three  hundred  dollars  or  over ; 

4.  In  a  special  proceeding ; 

5.  In  an  action  which  involves  the  title  or  possession  of  real  estate,  or  the 

legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  9  496 
Practice  Act  (adding  paragraph  5)  as  amended  1853,  Stats.  1853,  p.  276. 


COSTS— ALLOWANCE  **AS  OP 
COURSE. ' ' 

1,2.  Action  concerning  water-rights— Title 
to  land  involved  —  Costs  '*of 
course.  * ' 

3.  Action  to  quiet  title— Costs — ^Defend- 

ant entitled  to,  when. 

4.  Annulling  deed — Costs  in  action  for. 

5.  Change   of   rule — As  to   allowance   of 

costs. 

6.  Construction  of  section — In  general. 

7.  Same — Subdivision  1. 

8,9.  Same — Subdivision  3  — Nominal  dam- 
ages. 
10-12.  Same — Subdivision  5. 


13.  Same  —  Same  —  In  proceedings  under 

McEnerney  Act. 

14.  Counter-claim — As  affecting  costs. 

15.  Same — Amount   recovered    immaterial. 

16.  Equitable  action — Costs   discretionary. 

17.  Foreclosure   of   lien  —  Amount    imma- 

terial. 

18.  Foreclosure   of   mortgage  —  Purchaser 

at  probate  sale — Liability  for  costs. 

19.  Husband   and  wife  —  Costs   in   action 

against. 

20.  Intervener,   against  —  Form   when    al- 

lowed. 
21,  22.  Jurisdictional  amount — As  to  recovery 
of  less  than  three  hundred  dollars, 
as  affecting  costs. 
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23.  Same — Computation  of  amount  of  re- 

covery. 

24.  Same   —  Concurrent     jurisdiction   — 

Amount  recovered. 

25-  27.  Same — Jurisdiction    does    not    depend 
upon — Costs  do. 

28,  29.  Same — Neither  party  is  entitled  to  re- 
cover costs,  when. 

30.  Same — Nonprejudicial  error. 

31.  Same — Stockholders'    liability  —  Costs 

in  action  for. 

32.  Limitation  of  right  statutory. 

33.  Nuisance — Costs  in  action  to  abate. 

34.  Priority  of  water-rights — Costs  in  ac- 

tion affecting. 

35, 36.  Public    oflScers — Rule    that    prevailing 
party  should  be  allowed  his  costs. 

37.  Same — In  mandamus. 

38.  Purchaser  from  mortgageor — Liability 

of. 

39.  Quieting  title — Judgment  for  part  of 

property. 

40.  Same — Recovery  on  cross-complaint  of 

less  than  amount  required. 

41.  Right  of  way — Costs  in  action  to  quiet 

title  to. 

42.  Slander — Counsel  fees  as  costs. 

43,  44.  Specific  performance — Costs  in  action 

for. 
45,  46.  Same — Unfairness  of  plaintiff. 

47.  Substantial   recovery — Denial   of   part 
of  relief  asked — Entitled  to  costs. 

See,  ante,  S  1021  and  note. 

1.  Action  coneemlnfl:  water- rlflrhto— Title 
to  land  involTed— Co«ta  **of  conrae." — In  the 

action  involving:  water-rierhts,  in  the  sum 
of  an  injunction,  but  in  fact  and  effect  one 
for  the  determination  of  adverse  and  con- 
flicting claims  to  water-rigrhts,  it  will  there- 
for involve  the  title  to  real  estate  and 
under  the  provisions  of  subdivision  5  of 
the  above  section  the  prevailing  party  is 
entitled  to  his  costs  as  "of  course." — Peak 
v.  Harris.  —  Cal.  App.  — ,  192  Pac.  810,  fol- 
lowing the  doctrine  in  Hoyt  v.  Hart,  149 
Cal.  722.  730,  731,  87  Pac.  669;  Northern  Cal. 
Power  Co.  v.  Waller,  174  Cal.  377,  388,  168 
Pac.  214. 

See  par.  34,  this  note. 

2.  In  such  a  case  the  water-rights  in- 
volved being  an  appurtenance  to  the  lands 
described  in  the  pleadings  the  action  comes 
within  the  description  of  actions  mentioned 
in  subdivision  5  of  the  above  section,  and 
where  the  plaintiff  has  asked  for  affirma- 
tive 'relief  in  his  answer,  and  each  of  the 
parties  to  the  action  secured  in  part  by  the 
decree  some  of  the  relief  for  which  they 
respectively  asked,  then  and  in  that  case 
both  the  plaintiff  and  the  defendant  will 
be  entitled  to  costs  as  a  matter  of  right. — 
Peak  V.  Harris,  —  Cal.  App.  — ,  192  Pac.  310, 
following  the  doctrine  in  Schmidt  v.  Klotz, 
130  Cal.  223,  62  Pac.  470;  Hoyt  v.  Hart,  149 
Cal.  722,  87  Pac.  569;  P.  A.  Ilihn  Co.  v.  City 


of  Santa  Crus,  24  Cal.  App.  365,  141  Pac 
391. 

S.  Actios  to  «vlet  title— Coata—Dcfead- 
mnt  entitled  to»  when« — In  an  action  to  quiet 
title  to  described  real  estate  and  an  ease- 
ment in  the  adjoining  lands,  where  the  com- 
plaint, which  is  not  verified,  does  not  pre- 
sent, as  separate  and  distinct  issues,  the 
title  to  the  property  and  the  title  to  the 
easement  in  the  adjoining  lands,  and  de- 
fendants deny  that  plaintiffs  are  the  own- 
ers of  the  land  with .  the  easement,  and 
further  deny  that  they  claim  any  interest 
in  the  land  with  the  easement,  the  only 
material  issue  raised  is  as  to  the  existence 
of  the  alleged  easement,  and  where  the 
court  finds  for  the  defendants  on  this  issue, 
the  defendants  are  entitled  to  a  Judgment 
for  theih  costs  under  the  provisions  of  the 
above  section  and  of  section  1024,  post. — 
Musio  V.  Erickson.  41  Cal.  App.  418.  182 
Pac.  974,  following  doctrine  in  Weller  v. 
Brown,  25  Cal.  App.  216,  221,  222,  143  Pac. 
251. 

As  to  qvietlBir  title  wiiere  Jadsnent  la 
for  part  of  property*  see  par.  89,  this  note. 

4.     Annvlllnir  deed     Coata  In  aetioa  for. — 

Action  to  annul  deed  brought  by  heirs  of 
grantor  is  action  involving  title  to  land, 
and  in  which  prevailing  party  is  entitled 
to  costs  as  matter  of  right. — Gibson  v.  Ham- 
mang,  145  Cal.  464.  456,  sub  nom.  Gibson  v. 
Anderson,  78  Pac.  958. 

0.  CliaBire  of  rol^— Aa  to  allowmaee  of 
coata. — Costs  are  but  an  incident  of  a  Judg- 
ment, and  the  rule  pertaining  to  their  al- 
lowance in  an  action  may  be  changed  or 
modified  by  statute  during  its  pendency. — 
Cain  V.  French,  29  Cal.  App.  726,  156  Pac. 
518. 

9,     CoaatrvctloB  of  aeetion— In  irenerald — 

This  section  was  never  intended  to  apply  to 
an  action  tried  anew  on  appeal  in  the  su- 
perior court.  If  such  was  the  Intention  it 
would  have  been  easy  to  expressly  say  so. 
This  section  must  be  given  a  reasonable 
construction,  one  that  will  harmonize  with 
other  sections  of  the  code,  if  possible. — 
Healey  v.  Superior  Court,  167  Cal.  22,  188 
Pac.  687. 

7.  Same  SwbdlviaioB  1« — A  Judgment  for 
costs  against  one  of  the  defendants  in  an 
action  of  ejectment  who  claims  no  interest 
in  the  property  should  not  be  given. — 
Sweet  V.  Richvale  Land  Co.,  29  Cal.  App.  Ill, 
154  Pac.  608. 

8.  Same  —  Sabdivislon  S^—  Nomlaal  dam- 
age*.— A  Judgment  for  nominal  damages 
will  not  carry  costs. — ^LfUnd  v.  Lachman.  29 
Cal.  App.  31,  154  Pac.  295. 

9.  To  carry  costs,  a  Judgment  of  the  su- 
perior court  must  amount  to  the  sum  of 
three  hundred  dollars;  such  a  Judgment  can 
not  be  considered  to  be  one  for  nominal 
damages. — Lund  v.  Lachman,  29  Cal.  App. 
31,  154  Pac.  295. 

10.  Same  Swbdlvialon  5. — Where  one  ri- 
parian proprietor  recovers  Judgment  against 
another  who  has  diverted  water  above  their 
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lands,  he  is  entitled  to.  his  costs,  since  the 
action  involves  the  title  to  real  property 
within  the  meaningr  of  subdivision  5  above 
section. — Miller  &  Lux  v.  Enterprise  Canal 
etc.,  Co.,  169  Cal.  415,  147  Pac.  567. 

11.  An  action  to  quiet  title  to  the  use  of 
waste  waters  and  to  enjoin  the  maintenance 
of  any  obstruction  interfering  with  free 
ingress  or  egress  for  the  purpose  of  clean- 
ing and  repairing:  the  canal  conducting:  the 
waters,  entitles  the  plaintiff  to  costs,  even 
though  the  suit  is  in  equity  and  includes 
the  right  to  an  injunction.  The  right 
claimed  in  such  an  action  is  a  right  to  real 
property. — Imperial  Water  Co.  No.  1  v. 
Wores.  29  Cal.  App.  253,  155  Pac.  124. 

12.  The  plaintiff  in  an  action  concerning 
water-rights  is  entitled  to  its  costs,  not- 
withstanding it  only  recovered  a  Judgment 
for  part  of  its  demand,  as  such  an  action 
is  in  the  nature  of  a  suit  to  quiet  title  to 
real  property,  and  falls,  so  far  as  regards 
costs,  within  the  provisions  of  subdivision 
5  of  above  section. — Cuthbert  Burrell  Co.  v. 
People's  Ditch  Co..  31  Cal.  App.  396.  160 
Paa  845. 

13.  Same  —  Same  «-  In  proceedlnara  ander 
MeEaemey  Ac*.^ — Costs  may  be  recoverable 
in  proceedings  under  the  McEnerney  Act 
(whether  under  this  section  or  under  §  1022 
is  not  decided)  where  there  Is  a  contest. 
The  action  is  in  substance  and  effect  a  sim- 
ple action  to  quiet  title,  and  where  no  costs 
are  Included  besides  those  recoverable  by 
the  plalntiflF  in  the  latter  action  the  court 
does  not  err  in  refusing  to  grant  a  motion 
to  retax  costs. — Faxon  v.  AH  Persons,  166 
Cal.  707,  137  Pac.  919. 

14.  Covnter-elalm— A«    Affecting   coat*. — 

In  action  upon  money  demand,  where  one 
defendant  files  counter-claim  and  plaintiff 
fails  to  recover  against  him,  but  recovers 
against  co-defendant,  and  defendant  inter- 
posing counter-claim  fails  to  recover 
thereon.  Judgment  against  him  for  costs  Is 
erroneous.  In  such  case  court  is  allowed  no 
discretion,  question  being  settled  by  this 
section  and  section  1024,  post.  •  It  may  be 
that  costs  were  nearly  all  Incurred  in  de- 
fending against  counter-claim,  but  even 
then  statute  does  not  authorize  court,  where 
plaintiff  falls  to  recover,  to  charge  defend- 
ant with  any  part  of  costs. — Benson  v. 
Braun.  134  Cal.  41.  42,  66  Pac.  1. 

18.     Same— Amonnt  recovered  immaterial. 

— Defendant  is  entitled  to  recover  his  costs 
In  action  for  money  or  damages  where 
judgment  is  In  his  favor,  and  it  does  not 
change  rule  that  Judgment  be  in  his  favor 
on  counter-claim  for  nominal  sum. — Davis 
V.  Hurgren.  125  Cal.  48,  49,  57  Pac.  684. 

It.  Eqnitable  aetfon  — Coata  discretion- 
ary.— In  equitable  action  court  may  allow 
or  refuse  to  allow  costs  to  defendants  or 
may  apportion  costs  between  them  or  be- 
tween them  and  plaintiff. — Beal  v.  Stevens, 
72  Cal.  461,  458,  14  Pac.  186. 

17.  Foreclonnre  of  llen<^Amonnt  Imma- 
terial.— Action  to  foreclose  lien  is  action  in 


equity,  and  therefore  allowance  of  costs 
lies  In  discretion  of  court,  and  costs  are 
properly  allowed  against  necessary  parties 
to  action  who  appear  and  malce  affirmative 
defenses  against  claim  of  plaintiff,  notwith- 
standing that  Judgment  Is  for  less  than 
three  hundred  dollars.  In  actions  of  such 
character  where  claim  is  for  less  than  three 
hundred  dollars,  superior  and  Justices' 
courts  have  concurrent  Jurisdiction,  and 
plaintiff  is  entitled  to  costs,  whether  he 
seeks  relief  in  one  Jurisdiction  or  other. — 
Clark  V.  Brown,  141  Cal.  93,  95,  74  Pac.  548. 

18.  Foredoanre  of  mortgage— Pnrcliaser 
at  probate  aale-^LIablllty  for  coata. — In  ac- 
tion to  foreclose  mortgage  given  by  heir 
upon  his  interest  in  certain  lot  owned  by 
deceased  which  was  thereafter  sold  under 
order  of  probate  court,  purchaser  at  such 
probate  sale  being  made  party  Is  entitled 
to  recover  his  costs,  having  taken  property 
by  such  sale  discharged  from  encumbrance. 
— Gutter  V.  Dallamore,  144  Cal.  665,  669.  79 
Pac.  383. 

10.  Husband  and  wife— Coata  In  action 
against. — In  action  to  set  aside  deed  to  wife 
where  husband  and  wife  as  defendants  an- 
swer alleging  such  deed  was  made  for 
valuable  consideration,  Judgment  for  costs 
against  both  defendants  Is  proper. — Collins 
V.  O'Laverty,  136  Cal.  31.  32,  68  Pac.  327. 

20.  Intervener,  against— 'From  *  when  al- 
lowed.— In  a  suit  by  stockholders  In  be- 
half of  the  corporation,  costs  should  not 
be  awarded  against  an  intervener  which  ac- 
crued before  he  connected  himself  with  the 
litigation, — Whitten  v.  Dabney,  171  Cal.  621. 
154  Pac.  312. 

21.  Jurisdictional  amount— Aa  to  recov- 
ery of  less  than  three  hundred  dollars,  an 
affecting  coats. — Where  Judgment  is  less 
than  three  hundred  dollars,  court  has  no 
authority  to  allow  costs. — Qultzow  v.  Per- 
rln,  120  Cal.  255.  259.  260,  52  Pac.  632. 

22.  Judgment  for  less  than  three  hundred 
dollars  upon  contract  for  payment,  of  mpney 
can  not  carry  costs. — Edwards  v.  Crepin,  68 
Cal.  37,  39,  8  Pac.  616. 

as.  Same— Computation  of  amount  of  re- 
covery as  controlling  costs  means  damages 
assessed  by  Jury  eo  nomine,  exclusive  of 
costs,  which  they  may  arbitrarily  find. — 
Shay  V.  Tuolumne  W.  Co.,  6  Cal.  286. 

24.  Same  —  Concurrent  Jurisdiction  — 
Amount  recovered  or  demanded  does  not 
control  question  of  costs  In  cases  where  su- 
perior and  Justices'  courts  have  concurrent 
Jurisdiction. — Clark  v.  Brown,  141  Cal.  93, 
95.  74  Pac.  548. 

As  to  recovery  on  counter-claim  as  affect- 
ing cost,  see  par.  4,  this  note. 

As  to  amount  of  recovery  In  eqnitahle  ac- 
tions as  affecting  costs,  see,  post.  S  1025  and 
note  pars.  9,  10. 

As  to  amount  of  recovery  In  action  of 
llhel  an  affecting  costs,  see,  post,  S  1025  and 
note  par.  12. 
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2B.  Sanie-<-JurladfctloB  does  not  depend 
upon— -Co«tii  do. — Recovery  of  Judgrment  for 
less  than  three  hundred  dollars  affects  only 
question  of  costs,  and  not  jurisdiction  of 
court,  where  ad  damnum  clause  of  com- 
plaint is  for  erreater  amount. — Sullivan  v. 
Califdrnia  R.  Co.,  142  Cal.  201,  208,  76  Paa 
767. 

26.  Jurisdiction  depends  upon  amount  de- 
manded in  complaint.  It  may  be  that  true 
amount  may  sometimes  be  Increased  for 
purpose  of  bringrinsr  case  within  Jurisdiction 
of  superior  court,  yet  inevitable  conse- 
quence of  not  being:  able  to  recover  Juris- 
dictional sum,  so  as  to  carry  costs,  will 
probably  be  sufficient  to  prevent  such  prac- 
tice from  becoming:  common,  and  saving:  of 
costs  will  compensate  defendants  in  rare  in- 
stances In  which  they  may  be  flrst  broug:ht 
into  superior  instead  of  Justices'  courts. — 
Greenbaum  v.  Martines,  86  Cal.  459,  461,  26 
Pac.  12. 

.  27.  Recovery  of  less  than  three  hundred 
dollars  does  not  affect  question  of  Juris- 
diction of  superior  court,  but  only  that  of 
recovery  of  costs. — Greenbaum  v.  Martinez', 
86  Cal.  459,  461.  25  Pac.  12. 

28.  Snme— Neither  pnrty  to  entitled  to 
reeover  costs  in  action  for  money  or  dam- 
ag:es,  where  plaintiff  recovers  less  than 
three  hundred  dollars. — Bemmerly  v.  Smith. 
136  Cal.  .5,  6,  68  Pac.  97.  See  Anthony  v. 
Grand,  101  Cal.   235,  287,  85  Pac.  859. 

29.  Allowance  of  costs  is  matter  of  stat- 
utory reg:ulation.  Provision  that  "no  costs 
can  be  allowed  in  action  for  recovery  of 
money  or  damag:es  when  plaintiff  recovers 
less  than  three  hundred  dollars,"  evidently 
applies  to  both  parties  to  action  and  for- 
bids recovery  of  costs  by  either  of  them. — 
Anthony  v.  Grand,  101  Cal.  236,  237,  35  Pac. 
869. 


30.  Same— NonpreJadieinI  (error* — Plain- 
tiff recovering:  less  than  three  hundred  dol- 
lars in  action  for  money  Is  not  entitled  to 
costs  and  allowance  of  costs  in  such  case 
is  erroneous,  but  where  no  costs  are  en- 
tered in  Judg:ment  error  Is  harmless. — Bo- 
land  V.  Ashurst  Oil  L.  &  Dev.  Co.,  146  Cal. 
405,  406,  78  Pac.  871. 

81.  Samc^— Stockholdem'  ItabUlty  —  Costs 
In  notion  for^^In  action  to  recover  several 
Judg:ments  for  different  amounts  ag:ainst 
defendants  on  account  of  stockholders'  lia- 
bility, ther*  is  no  authority  for  Joint  Judgr- 
ment for  costs  ag:ainst  all  defendants;  and 
If  plaintiff  recovers  no  Jud8:ment,  Joint  or 
several,  for  three  hundred  dollars  or  over, 
he  is  not  .entitled  to  recover  any  costs. — 
Derby  v.  Stevens,  64  Cal.  287,  290,  80  Pac. 
820. 

82.  Lfmltatfon    of    rlfrht    stntutory. — The 

only  limitation  upon  rig:ht  of  prevailing: 
party  to  recover  costs  incurred,  whether 
recovery  be  for  whole  or  portion  of  claim, 
or  whether  claim  be  made  up  of  one  or  sev- 
eral causes  of  action,  is  that  he  shall  re- 
cover three  hundred  dollars  or  over.  Rig:ht 
to  recover  costs  is  purely  statutory,  and  In 


absence  of  statute  no  costs  could  be  recov- 
ered by  either  party. — Pox  v.  Hale  &  Nor- 
cross  S.  Min.  Co.,  122  Cal.  219,  223.  54  Pac 
781. 

38,     Nnlsance — Costs    In   netlon   to  abate. 

— In  action  to  abate  nuisance,  whether  it  be 
considered  suit  in  equity  or  special  pro- 
ceeding by  virtue  of  constitutional  provi- 
sions and  statute,  allowance  of  costs  Ilea 
In  discretion  of  court. — ^McCarthy  v.  Gaston 
Ridge  M.  &  Min.  Co..  144  Cal.  542,  647,  78 
Pac.  7. 

As  to  nctloBs  to  nbnte  nnlsnnee*  see,  ante, 
f  S  781  et  seq.  and  notes. 

84.  Priority  of  wnter-rl«kts  —  Costa  la 
netlon  nfleetlng. — In  action  to  determine 
priority  of  water-rights  amount  of  dam- 
ages recovered  is  immaterial  as  affecting 
costs.—Marius  v.  Bicknell,  10  Cal.  217,  224; 
Esmond  v.  Chew,  17  Cal.  886,  389. 

As  to  notions  eoneemlng  water-rights 
where  title  to  innd  Involved,  see  par.  1,  this 
note. 

85.  PnbUe  ofleers— Rale  tknt  prevailing 
P^^T  shonld  bo  nUowed  hto  eosts  applies 
In  actions  against  public  officers.— United 
States  V.  Schurs,  102  U.  8.  378,  407.  26  L. 
ed.  167,  219. 

36.  In  action  against  public  officer,  court 
dispensing  with  undertaking  on  appeal,  etc, 
does  not  necessarily  Imply  that  personal 
Judgment  for  costs  or  damages  may  not  be 
rendered.— Lamberson  ▼.  Jeffords.  116  Cal. 
492,  48  Pac.  486;  Power  v.  May,  123  Cal.  147, 
167,  65  Pac.  796. 

ST.  Snme-^B  mnndMnvs— In  mandamus 
against  county  treasurer,  costs  of  proceed- 
ing may  be  recovered  from  defendant  per- 
sonally, both  by  virtue  of  this  section  and 
of  section  1096.  post.— Power  v.  May.  123 
Cal.  147.  162.  56  Pac.  796.  See  United  States 
V.  Schura,  102  U.  S.  378,  407,  86  U  ed.  167, 
219. 

88.    Pnrchnser   from  uortgngeotwLlabU- 

Ity  of. — In  foreclosure  of  mortgage  pur- 
chaser from  mortgageor  who  contests  bis 
liability  to  deficiency  Judgment  and  is  de- 
feated in  such  defense  is  liable  for  costs.— 
Tulare  Co.  Bank  v.  Madden,  109  Cal.  812,  315, 
41  Pac,  1092. 

38.  <inletlng  title— andgment  for  port  of 
property. — Allowance  of  costs  does  not  de- 
pend on  form  or  nature  of  action,  but  de- 
pends upon  fact  whether  case  comes  within 
terms  of  statute  relating  to  costs,  and  there- 
fore In  action  to  quiet  title. if  plaintiff  re- 
cover as  to  any  part  of  property  involved, 
although  Judgment  be  in  favor  of  defend- 
ant  for  part,  plaintiff  Is  entitled  to  recover 
costs.— Sierra  Union  W.  A  M.  Co.  v.  Wolff. 
144  Cal.  480.  433,  77  Pac.  1038. 

As  to  costs  In   notion   to  «nlet  title,  see 

par.   3,   this  note. 

4«.  Snme  —  Recovery  on  cross-eomplalnt 
of  less  than  amonnt  reqnlred  to  entitle 
plaintiff  to  costs,  entitles  defendant  to  his 
costs.— Spencer  v.  Mungus,  28  Mont  359, 
72  Pac.  668. 
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41.  Rislit  of  war  — CoiitB  In  Action  to 
««l«t  title  to,  being  action  which  involves 
title  or  possession  of  real  estate,  the  pre- 
vailing party  is  entitled  to  costs,  and  Juder- 
ment  that  each  party  pay  his  own  costs  is 
erroneous. — Schmidt  v.  Klotz,  130  Cal.  223, 
224.  62  Pac.  470. 

42.  Slandei^— Co;nniiel    feea    mm    eo«t». — In 

an  action  for  slander  where  the  plaintiff 
recovers  a  judgement  for  two  hundred  and 
fifty  dollars  and  In  due  course  thereafter 
tiled  a  cost  bill  claiming  as  costs  under 
the  act  of  1872  the  court  held  that  the  plain- 
tiff was  not  entitled  to  recover  his  costs 
of  the  action  or  his  attorney's  fee,  under 
the  provisions  of  the  above  section,  in  any 
case  in  which  his  recovery  of  damages  was 
less  than  three  hundred  dollars. — Rapfogel 
V.  Klassen,  185  Cal.  524,  197  Pac.  796. 


4S.  Speelllc  perforaanncc  Coota  in  action 
ford — Suit  for  specific  performance  of  con- 
tract "tnvolves  the  title"  to  real  estate 
within  meaning  of  this  section,  and  there- 
fore upon  Judgment  in  his  favor  defendant 
Is  entitled  to  costs  against  plaintiff  as  mat- 
ter of  right. — Kelly  v.  Central  Pac.  R.  Co., 
74  Cal.  565.  566,  16  Pac.  890. 

44.  Suit  for  specific  performance  of  con- 
tract regarding  real  estate  Is  one  involving 
title  to  real  estate,  and  therefore  upon 
Judgment  in  his  favor  defendant  is  entitled 
to  costs  as  matter  of  right. — Kelly  v.  Cen- 
tral Pac.  R.  Co.,  74  Cal.  666,  666,  16  Pac.  890. 


40.     Same  —  Unf  alnoM     of     plaintifl< — In 

equity,  where  specific  performance  is  de- 
nied in  consequence  of  any  unfairness  on 
part  of  plaintiff,  costs  to  defendant  follow 
as  matter  of  course. — Kelly  v.  Central  Pac. 
R.  Co.,  74  Cal.  565,  566,  16  Pac.  390. 

46.  Where  specific  performance  of  con- 
tract Is  denied  In  consequence  of  any  un- 
fairness on  part  of  plaintiff,  according  to 
practice  of  courts  of  equity,  defendant  Is 
entitled  to  costs  as  matter  of  course. — Kelly 
V.  Central  Pac.  R.  Co.,  74  Cal.  566,  566,  16 
Pac.  390. 

47.  Substantial  recovoir— De«*"l  •'  P*'* 
of   relief    nsked — ^Entitled    to   coats^ — In    an 

action  seeking  a  decree  reforming  a  lease, 
and  also  for  a  Judgment  against  the  de- 
fendant for  money  due  to  the  plaintiff  as  his 
share  of  the  proceeds  of  the  sale  by  the  de- 
fendant of  certain  crops  produced  upon  the 
premises  Involved  in  the  lease  and  recov- 
ered a  Judgment  for  a  sum  In  excess  of  five 
hundred  dollars,  such  Judgment  carried 
costs  as  a  "matter  of  course,"  In  other 
words,  as  a  matter  of  right  under  the  pro- 
visions of  subdivision  8  of  the  above  sec- 
tion, notwithstanding  the  fact  that  the 
reformation  of  the  lease  was  denied. — Sllva 
V.  Angelo,  —  Cal.  App.  — .  198  Pac  66,  fol- 
lowing doctrine  in  Stoddard  v.  Treadwell, 
29  CaL  281;  Schmidt  v.  KloU.  180  Cal.  233, 
68  Pac  470;  Hoyt  v.  Hart,  149  Cal.  722.  87 
Pac  567;  P.  A.  Hlhn  Co.  v.  City  of  Santa 
Crua,  24  Cal.  App.  366,  141  Pac  891;  Peake 
V.  Harris,  —  Cal.  App.  — ,  192  Pac.  811,  317. 


§  1023.  SEVEBAL  ACTIONS  BBOUOHT  ON  A  SINOLE  CAUSE  OF  AC- 
TION  CAN  CABBY  COSTS  IN  BUT  ONE.  When  several  actions  are  brought 
on  one  bond,  undertaking,  promissory  note,  bill  of  exchange,  or  other  instru- 
ment in  writing,  or  in  any  other  case  for  the  same  cause  of  action,  against 
several  parties  who  might  have  been  joined  as  defendants  in  the  same  action, 
no  costs  can  be  allowed  to  the  plaintiff  in  more  than  one  of  such  actions,  which 
may  be  at  his  election,  if  the  party  proceeded  against  in  the  other  actions 
were,  at  the  commencement  of  the  previous  action,  openly  within  this  state ;  but 
the  disbursements  of  the  plaintiff  must  be  allowed  to  him  in  each  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  496  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900*1,  p.  180,  held  unconstitutional,  see  history,  8  6  ante. 


1.  Joint  tort-feasors  —  Coata  In  actios 
•saimiit. — Case  of  Injury  by  Joint  tort- feas- 
ors in  which  plaintiff  may  sue  and  recover 
Judgment  agrainst  one  or  all  of  Joint  tort- 
feasors, but  in  which  for  injury  complained 
of  he  can  have  but  one  satisfaction,  is  not 
within  this   section,   and   in   such   case   in- 


jured party  may  recover  his  costs  in  each 
action. — Butler  v.  Ashworth,  110  Cal.  614, 
'620,  42  Pac.  4.  386. 

See,  ante,  §  1021  and  note. 

As  to  Jolnlnir  several  parties  as  defend- 
ants, see,  ante,  {  383  and  note. 


§  1024.    DEFENDANT'S  COSTS  UUST  BE  ALLOWED  OF  OOUBSE,  IN 
CERTAIN  GASES.    Costs  must  be  allowed  of  course,  to  the  defendant  upon  a 
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judgment  in  his  favor  in  the  actions  mentioned  in  section  ten  hundred  and 
twenty-two,  and  in  special  proceedings. 

History:  Enacted  March  11,  1872,  re-enactment  of  §497  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  180.  held  unconstitutional,  see  history,  §  5  ante. 


DEFENDANT 'S  COST  "  AS  OF  COURSE. ' ' 

1.  Determination  of  title — In  action  for. 
2-  4.  Dismissal — Payment  of  costs. 

5.  Discretion — Costs  allowed  "of  course." 

6.  Injunction — Judgment  for  defendant. 

7.  Intervention — Defendant  to,  may  recover. 

8.  Joint  judgment  for  costs. 

9.  Judgment — Must  be  rendered. 

10.  Nonsuit — Several   defendants. 

11.  Same — ^.Tury  fees. 

12.  Replevin,  in. 

13.  Title  to  land — Failure  to  recover. 

See,   ante,    S  1021   and  note. 

A«  to  attorney'll  fees  an  coats,  see,  ante, 

§  1021  and  note. 

A*  to  coHta  allovred  defendABt,  see,  ante, 
S  1022  and  note. 

A«  to  coats  wker«  plaintiff  recovers  leas 
than  three  hundred  dollars,  see,  ante,  $1022 
and  note  pars.  21-31. 

1.  Determination  of  title— In  action  for. 

— In  action  to  determine  title  to  certain 
land  and  enjoin  defendant  from  trespassing: 
upon  same,  or  asserting:  any  title  thereto, 
defendant  upon  prevailing  is  entitled  to  his 
costs. — ^Lawrence  v.  Oetchell.  2  Cal.  Unrep. 
267,  2  Pac.  746. 

2.  Dismissal  —  Payment  of  costs. — Pay- 
ment of  defendant's  costs  is  not  prerequi- 
site to  exercise  of  plaintiff's  rig:ht  to  dis- 
miss action  as  clerk  is  not  chargred  with 
judicial  function  of  taxing  costs  or  settling 
rost-bill.  He  can  not  say  what  costs  of  de- 
fendant plaintiff  is  under  obligration  to  pay. 
The  utmost  of  defendant's  right  is  to  pre- 
sent his  cost-bill  in  due  time  after  dis- 
missal, have  it  settled,  and  take  Judgment 
for  his  costs  against  plaintiff  accordingly. 
— Hopkins  v.  Superior  Court,  136  Cal.  562, 
554,  69  Pac.   299. 

3.  Upon  dismissal  of  action  plaintiff  is 
only  required  to  pay  clerk's  costs  for  en- 
tering dismissal.  Direction  to  enter  Judg- 
ment of  dismissal  is  mandatory  and  im- 
poses ministerial  duty  upon  ministerial 
officer.  In  proper  case  If  clerk's  fee  is  paid 
he  will  on  motion  either  of  plaintiff  or  de- 
fendant be  compelled  to  enter  judgment  of 
dismissal  or  nonsuit.  Interested  party  may 
require  act  done  by  order  of  superior  court 
and  will  not  be  compelled  to  seek  his  rem- 
edy by  mandamus. — Hopkins  v.  Superior 
Court,  136  Cal.  552,  553,  69  Pac.  299. 

4.  Clerk's  fees  must  be  paid  or  he  may 
refuse  to  enter  judgment  of  dismissal. — 
Hopkins  V.  Superior  Court,  136  Cal.  552,  553, 
69  Pac.  299.  See  Page  v.  Superior  Court,  76 
Cal.  372,  18  Pac.  385. 


5.     Discretion — Costs  allowed  **ot  course.** 

— Where  costs  are  allowed  to  prevailing 
party  "of  course,". allowance  of  them  does 
not  rest  In  discretion  of  court,  but  they 
follow  judgment  as  matter  of  course.  The 
question  of  costa  rests  In  discretion  of  court 
only  in  such  cases  as  are  so  provided  in 
code. — Stoddard  v.  Treadwell,  29  Cal.  281, 
282. 

d.     Injnnctlon— ^ndipment    for    defendant. 

— In  suit  for  Injunction  where  all  findings 
on  Issues  Involved  are  In  favor  of  defend' 
ant  he  Is  entitled  to  recover  his  costs. — 
Van  Horn  v.  Decrow,  136  Cal.  117,  122,  68 
Pac.  473. 

7.  Intervention — Defendant  to,  mmy  re- 
cover.— Where  Intervener  makes  plaintiff  or 
relator  In  action  defendant  In  complaint 
for  intervention,  such  defendant  is  entitled 
to  recover  costs  against  Intervener  in  case 
judgment  Is  given  In  his  favor. — People  ex 
rel.  Bledsoe  v.  Campbell,  138  Cal.  11,  23  77 
Pac.  918. 

8.  Joint  Jndipment  for  costs. — Defendants 
sued  jointly  are  entitled  to  Joint  Judgment 
for  costs  and  such  is  not  erroneous  upon 
ground  that  separate  Judgment  should  have 
been  rendered  for  each  defendant  for  costs. 
— Leadbetter  v.  Lake,  118  Cal.  616,  516,  60 
Pac.  686. 

9.  Judgment  —  Hast  be  rendered. — De- 
fendant can  recover  cost  only  "upon  Judg- 
ment In  his  favor." — Pox  v.  Hale  &  Norcross 
S.  M.  Co.,  122  Cal.  219,  223,  51  Pac.  731. 

10.  Nonsalt — Several     defendants^— <;o8ts 

by  way  of  indemnity  ought  not  to  be  taxed 
In  case  of  nonsuit.  Statute  looks  to  actual 
determination  of  cause  upon  merits.  So 
where  action  has  been  commenced  as^ainst 
several  defendants,  and  there  has  been 
judgment  In  their  favor,  they  are  not  all 
entitled  to  recover  costs,  but  can  only  re- 
cover jointly  as  though  there  had  been  but 
one  defendant. — Rice  v.  Leonard,  6  Cal.   61. 

11.  Same  — Jary    fees    may    be    properly 
made  payable  by  plaintiff  upon  granting  of 
nonsuit. — Fairchlld    v.    King,    102    Cal.     310 
323,  36   Pac.   649. 

la.  Replevin,  In,  defendant  is  entitled  to 
recover  costs  upon  verdict  in  his  favor,  al- 
though jury  fails  to  find  value  of  property 
for  plaintiff,  where  complaint  declared  It  to 
be  greater  than  amount  necessary  to  carry 
costs. — Edgar  v.  Gray,  5  Cal.  267. 

13.     Title   to    land — ^Failure   to   recover. 

In  action  involving  title  to  lands  where 
plaintiff  falls  to  recover,  the  defendant  will 

be   entitled   to   costs   as   matter  of  rlg-ht. 

Lawrence  v.  Getchell,  2  CaL  Unrep.  267  2 
Pac.  746.  *'  .    « 
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§  1025.  COSTS,  WHEN  IN  THE  DISCRETION  OF  THE  COURT.  In  other 
actions  than  those  mentioned  in  section  ten  hundred  and  twenty-two,  costs 
may  be  allowed  or  not,  if  allowed,  may  be  apportioned  between  the  parties, 
on  the  same  or  adverse  sides,  in  the  discretion  of  the  court ;  but  no  costs  can  be 
allowed  in  an  action  for  the  recovery  of  money  or  damages  when  the  plaintiff 
recovers  less  than  three  hundred  dollars,  nor  in  an  action  to  recover  the  posses- 
sion of  personal  property,  when  the  value  of  the  property  is  less  than  three 
hundred  dollars. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  ^9S  Practice  Act 
as  amended  1866  (Stats.  1866-6,  p.  847);  amendment  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  180,  held 
unconstitutipnal,  see  history,  §  6  ante. 


COSTS  IN  DISCRETION  OP  COURT, 

WHEN. 

1.  As  condition  of  judgment. 

2.  Discretion — Statute  fixes  cases  of. 

3.  Divorce. 

4.  Eminent  domain — Payment  of  interest 

and  costs. 

5.  Equity — Allowance  discretionary, 

6.  Same — Foreclosure. 
7,8.  Same — Injunction. 

9.  Equitable  action — Amount  of  damages 
immaterial. 

10.  Same  —  Amount   governs   if  equitable 

relief  denied. 

11.  Jury  can  not  award  costs — Incident  of 

judgment. 

12.  Libel  and  slander. 

13.  Lost   note — Failure   to   tender   indem- 

■^nity. 

14.  Mechanics'  liens — Payment  into  court. 

15.  Same — Percentage. 

16.  New  trial^ — Conditional  on  granting. 

17.  Same — Tender  of  costs  imposed. 

18.  Quieting   title  —  Disclaimer  —  Cross- 

complaint. 

19.  Setting  aside  judgment — Costs  on, 
20, 21.  Statutory  costs  only  can  be  allowed. 

22.  Trust   funds. 

See,  ante.   9  1021   and   note. 

As  to  coiit»  ^There  plaintiff  recovem  leaa 
thma  three  hundred  dollars,  see,  ante,  9  1022 
and  note  pars.  21-31. 

1.  As  condition  of  Judirment. — In  acton  to 
set  aside  deed  which  is  found  to  be  in  fact 
a  moTtesLge,  payment  of  which  was  not  ten- 
dered, costs  of  action  due  defendant  should 
be  made  condition  precedent  to  any  relief 
grranted. — Bell  v.  Solomons,  142  Cal.  59,  63, 
75  Pac.  649. 

2.  Discretion  —  Statute    fixes    cases    of. — 

Question  of  costs  rests  in  discretion  of  court 
only  in  such  cases  as  are  provided  for  by 
statute. — Stoddard  v.  Treadwell,  29  Cal.  281, 
282. 

3.  Divorce. — In  divorce,  costs  rest  In  dis- 
cretion of  court. — Brenot  v.  Brenot,  102  Cal. 
294,  296,  36  Pac.  672. 


As    to    costs    in    matter    of    divorce*    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  137  and  note. 

4.  Eminent  domain— Payment  of  interest 
and  costs. — In  eminent  domain  only  require- 
ment of  statute  is  payment  of  *'sum  of 
money  assessed"  within  thirty  days  after 
final  Judgment,  which  seems  to  exclude 
idea  that  payment  of  Interest  on  such 
amount  or  payment  of  costs  is  included. — 
San  Francisco  &  S.  J.  V.  R.  Co.  v.  Leviston, 
134  Cal.  412,  416.  66  Pac.  473. 

5.  Equity  —  Allowance  discretionary. — In 

equity,  costs  are  always  in  discretion  of 
court,  and  whether  they  are  granted  or 
withheld  they  are  but  Instances  to  and  not 
part  of  relief  sought.  Party  getting  relief 
asked  may  be  compelled  to  pay  costs. — 
Abram  v.  Stuart,  96  Cal.  235,  239,  31  Pac.  44. 

9,     Same  —  Foreclosure. -— An    action  of 

foreclosure    being    equitable    allowance  of 

costs  is  In  discretion  of  court. — Irvine  v. 
Perry,  119  Cal.  362,  867.  61  Pac.  544.  949. 

7.  Same»-InJunctlon« — In  action  for  in- 
junction where  most  of  findings  are  In 
favor  of  defendant,  but  Injunction  is 
granted  plaintiff,  It  Is  not  abuse  of  discre- 
tion to  allow  costs  to  defendant. — ^Abranis 
V.  Stuart.  96  Cal.  235,  239,  31  Pac.  44. 

8.  Injunction  is  case  in  which  allowance 
of  costs  lies  in  discretion  of  court. — Es- 
mond V.  Chew,  17  Cal.  336,  339. 

9.  Equitable  action— Amount  of  damaipcs 
Immaterial. — Costs  In  equitable  action  are 
largely  In  discretion  of  trial  court,  and  in 
action  to  recover  damages  for  trespass  on 
real  property,  coupled  with  prayer  for  In- 
junction to  restrain  commission  of  threat- 
ened waste,  equitable  awarding  of  costs 
is  not  controlled  by  amount  of  damages  re- 
covered.— Bemmerly  v.  Smith,  136  Cal.  5,  6. 
68   Pac.   97. 

10.  Same-^Amount  ffoverns  if  equitable 
relief  denied. — Injunction  being  denied,  ac- 
tion in  which  It  was  sought  should  there- 
after be  considered  one  for  damages  only, 
in  which  Judgment  for  less  than  three  hun- 
dred dollars  will  not  carry  costs. — Illmea 
V.  Johnson,  61  Cal.  259,  262;  Brown  v.  De- 
lavau,  63  Cal.  303,  304. 
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COSTS— SEVERAL    DEFBNDANTS — INTERESTS    SEPARATE. 
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11.  JaiT  CAB  not  award  eomtm — lacldeiit 
of  Jndsment. — Costa  are  an  Incident  to  Judg- 
ment to  be  taxed  by  clerk  or  court,  and  can 
not  be  given  by  Jury  by  way  of  damages.— 
Shay  V.  Tuolumne  Water  Co..  6  Cal.  286. 

12.  Libel  mad  alaader. — In  action  of 
libel  or  slander,  act  of  March  23.  1872.  did 
not  give  plaintiff  recovering  Judgment  any 
costs  beyond  those  allowed  by  general  law, 
and  therefore  plaintiff  in  such  action,  re- 
covering less  than  three  hundred  dollars, 
is  not  entitled  to  costs. — Jacobl  t.  Baur,  66 
Cal.  664.  666. 

18.  Lost  Bote— Failure  to  tender  ladem- 
nlty. — ^In  action  to  recover  on  lost  promis- 
sory note,  treating  action  as  one  of  equit- 
able cognizance,  failure  to  tender  indem- 
nity before  suit  is  not  fatal  to  recovery,  and 
only  affects  question  of  costs. — Randolph  v. 
Harris,  28  Cal.  662,  666.  87  Am.  Dec  139. 

14.  Meekaales'  11  e  a  a  —  Payment  Into 
eourt. — Owner  of  building  in  action  to  fore- 
close mechanic's  lien  should  not  be  charged 
with  costs  where  he  retains  and  pays  into 
court  full  amount  which  under  contract 
could  be  applied  in  payment  of  such  lien. — 
Hooper  v.  Fletcher.  146  Cal.  376.  379,  79  Pac 
418. 

1&  Same— Percentage  allowed  on  recov- 
ery of  Judgment  in  San  Francisco  was 
properly  allowed  in  cases  to  foreclose  me- 
chanics' Hens. — Golden  Oate  L.  Co.  v.  Sahr- 
bacher,  106  Cal.  114.  118.  38  Pac.  686. 

As  to  meeliaalea'  lleaa*  aottcea  thereof* 
and  actlona  to  forecloao  samo*  see,  post, 
S 8  1183  et  seq.  and  notes. 

16.     Nevr   trial— Conditional   oa   irmatlng. 

— Condition  of  payment  of  costs  in  order 
granting  plaintiff  new  trial  can  not  be  com- 
plained of  by  defendant  because  not  con- 
dition imposed  upon  him,  nor  does  it  show 
in  any  way  that  granting  of  new  trial  was 
erroneous. — Anglo-Nevada  Assur.  Corp.  v. 
Ross,  123  CaL  620.  621.  66  Pac.  886.  See 
Brooks  V.  San  Francisco  &  N.  P.  R.  Co.,  110 
Cal.   178,   42   Pac.    670. 


17.  Same— Tender  of  eoots  Imposed.^ — ^Mo- 
tion for  new  trial  granted  on  condition  that 
plaintiff  pay  defendant's  costs,  defendant 
by  tendering  true  amount  of  costs  within 
time  linvited  by  order,  although  less  than 
amount  stated  in  Judgment,  and  thereafter 
moving  to  retax  costs,  sufficiently  complies 
with  order. — Higuerra  v.  Bemal.  46  Cal. 
680.  681. 

18.  <inletlng  title  —  DlMlalmer  —  Croas- 
eomplalnt. — In  action  to  quiet  title  dis- 
claimer of  defendant  prevents  plaintiff  from 
recovering  costs,  and  defendant  can  recover 
only  costs  of  filing  disclaimer;  but  if  such 
defendant  is  made  party  to  cross-complaint, 
and  is  thereby  necessitated  to  continue  his 
appearance  in  court,  his  costs  are  recover- 
able as  defendant  to  cross-complaint. — Sum- 
mervllle  v.  March,  142  Cal.  664,  659.  100  Am. 
St.  Rep.  146,  76  Pac.  388. 

19.  Setting    aside   Jndvmeat— -Coats    on« — 

Order  setting  aside  Judgment  for  want  of 
Jurisdiction  by  reason  of  there  having  been 
no  legal  service  of  summons  can  not  im- 
pose costs. — Waller  v.  Weston.  125  Cal.  201. 
208.  67  Pac.  892. 

aOL     Statntory  eoats  oaly  caa  be  allowed. 

— Discretion  given  court  by  this  section  does 
not  Justify  allowance  of  costs  not  properly 
chargeable  as  such,  as,  for  instance,  making 
of  maps,  surveys,  etc. — Bathgate  v.  Irvine, 
126  Cal.  136,  149,  160,  77  Am.  St.  Rep.  168. 
68  Pac.  442. 

21.  Leaving  determination  of  question  of 
costs  to  discretion  of  trial  court  in  equity 
cases  does  not  Justify  court  in  allowing 
costs  not  properly  chargeable  as  such,  as, 
for  Instance,  in  action  to  quiet  title  for 
surveying  and  making  papers  at  instance  of 
one  of  parties,  not  acting  under  direction 
of  court. — Bathgate  v.  Irvine.  126  Cal.  136, 
149,  77  Am.  St.  Rep.  158,  68  Pac.  442. 

as.  Trvst  fands  may  be  charged  with 
costs  of  action  to  preserve  fund. — Alemany 
V.  Wensinger.  40  Cal.  288.  294;  Trustees  of 
the  Internal  Imp.  Fund  v.  Greenough,  105 
U.  S.  527.  26  L.  ed.  1167. 


8  1026.  WHEN  THE  SEVERAL  DEFENDANTS  ABE  NOT  UNITED  IN 
INTEBEST,  COSTS  MAY  BE  SEVEBED.  When  there  are  several  defend- 
ants in  the  actions  mentioned  in  section  ten  hundred  and  twenty-two,  not 
united  in  interest,  and  making  separate  defenses  by  separate  owners,  and  plain- 
tiff fails  to  recover  judgment  against  all,  the  court  must  award  costs  to  such  of 
the  defendants  as  have  judgment  in  their  favor. 

History:  Enacted  March  11.  1872.  re^nactment  of  9  ^99  Practice 
Act;  amendment  by  Code  Commission.  Act  March  8.  1901,  Stats,  and 
Amdts.  1900-1.  p.  180.  held  unconstitutional,  see  history,  S  5  ante. 


SEVERAL   DEFENDANTS   NOT  UNITED 
IN   INTEREST— COSTS  SEVERED. 

1.  Concurrent  jurisdiction — Amount  recovered 

immaterial. 

2.  Discretionary  where  no  statutory  provision. 


3.  Nuisance — ^Damages  immaterial. 

4.  Trespass — Injunction — Appointment  of  re- 

ceiver— Costs  discretionary. 

5.  Waters — Quieting   title   to  —  Costs    discre* 

tiona  ry. 
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As  to  mctlons  and  special  procecdlnars,  see, 
ante,  S5  21-32  and  notes. 

As  to  costs  In  actions  of  contested  elec* 
tlons,  see,  post,  S  1125  and  note. 

As    to    coata    in    action    of   partition,    see, 
ante,  SS  768,  769,  796.  798,  799  and  notes. 

As  to  coat*  In  caaea  of  eminent  domain, 

see,  post,  S  1265  and  note. 

As  to  coats  In  cmaes  of  meclimnlcs'  liens, 

see,  post,  9  1195  and  note. 

As  to  coats  on  application  by  iruardlan  of 
aale  of  property  of  word,  see,  post,   f  1786. 

As  &o  coata  on  contcat  of  probate  of  will, 

see,  post,  §  1332  and  note. 

As  to  costs  on  dladslmer  or  Jadyment  by 
dcfnnlt  In  action  to  qnlet  title,  see,  ante. 
S739. 

As  to  coats  on  forccloaare  of  morti^ases^ 

see,  ante,  {  726  and  note. 

As  to  costs  on  proceedlngr  for  nsnrpntloa 
of  oflcc,  see,  ante,  {  809. 

As  to  costs  on  revocation  of  snbmlsalon  to 
arbitration,  see,  post,  8  1290. 

An  to  Imposlnir  coata  n«  condition  of  open- 
IniT  defaalt,  see,  ante,  I  473  and  note. 

As  to  Imposlnir  coats  on  allovrance  of 
nmendments  to  plendlnir**  see,  ante,  §  478 
and  note. 

As  to  Imposing  costa  on  srnntlnir  contlnn* 
nnce,  see,  post,  {  1029  and  note. 

As  to  lien  of  coata  In  partition,  see,  ante, 
§796. 

1.  Concnrren#  Jnrlsdletlon— Amonnt  re- 
covered  Immnterlnl^^ — In  action  to  foreclose 
lien,  allowance  of  costs  rests  within  dis- 
cretion of  court,  and  fact  that  Judgment  is 


for  less  than  three  hundred  dollars  does 
not  affect  such  discretionary  allowance,  as 
in  such  cases  superior  and  Justice  court 
have  concurrent  Jurisdiction,  and  plaintiff 
is  entitled  to  costs,  whether  he  seeks  relief 
in  one  Jurisdiction  or  in  other. — Clark  v. 
Brown,  141  Cal.  98,  96,  74  Pac.  648. 

2.  Discretionary  wbere  no  atstutory  pro* 
▼lalon. — In  actions  not  otherwise  provided 
for  by  code  or  statute,  allowance  of  costs 
rests  in  sound  discretion  of  trial  court. — 
Gibson  y.  Hammans,  145  Cal.  454,  455,  456. 
sub  nom.  Gibson  v.  Anderson,  78  Pac.  953. 

8.  Nnlaance— >Damairea  Immaterial. — Ac- 
tion for  abatement  of  nuisance  for  which 
Judfirment  is  rendered  for  plaintiflT  for  dam- 
agres,  but  not  for  abatement  of  nuisance, 
because  after  commencement  of  action  de- 
fendant himself  abates  it,  does  not  cease  to 
be  action  in  equity,  and  in  such  action  al- 
lowance of  costs  is  discretionary  with  court, 
no  matter  what  may  be  amount  of  damages 
recovered. — McCarthy  v.  Gaston  Ridgre  M.  & 
Min.  Co.,  144  Cal.  642,  647,  78  Pac.  7. 

4.  Treaj^aaa— Injunction— Appointment  of 
recelyer— Coata  diacretlonary. — Action  to  re- 
cover damages  for  trespass  on  land,  and 
to  enjoin  threatened  waste,  for  appointment 
of  receiver,  etc.,  is  action  in  equity,  and  not 
action  for  damages  merely,  and  in  such  ac- 
tion allowance  of  costs  is  matter  largely  in 
discretion  of  trial  court. — Bemmerly  v. 
Smith,  136  Cal.  5,  6,  68  Pac;  97.  . 

B.  TVaters— 4laletlng  title  to— Coata  dia- 
cretlonary.— In  action  to  quiet  title  to 
waters  of  creek,  etc..  Judgment  that  each 
party  pay  its  own  costs  is  within  equitable 
discretion  of  trial  court. — Gutierrez  v.  Wege, 
146  CaL  730,  736,  79  Pac.  449. 


§  1027.    COSTS  ON  APPEAL  DISOBETIONABY  WITH  OOUKT  IN  OEB- 

TAIN  OASES.    The  prevailing  party  on  appeal  shall  be  entitled  to  his  costs 

excepting  when  judgment  is  modified,  and  in  that  event  the  matter  of  costs  is 

within  the  discretion  of  the  appellate  court.    The  party  entitled  to  costs,  or  to 

whom  costs  are  awarded,  may  recover  all  amounts  actually  paid  out  by  him  in 

connection  with  said  appeal,  and  the  preparation  of  the  record  for  the  appeal, 

including  the  costs  of  printing  briefs;  provided,  however,  that  no  amount 

shall  be  allowed  as  costs  of  printing  briefs  in  excess  of  one  hundred  dollars  to 

any  one  party.    The  appellate  court  may  reduce  costs  in  case  of  the  insertion 

of  unnecessary  matter  in  the  record. 

History:  Enacted  March  11,  1872,  re-enactment  of  }  500  Practice 
Act;  amendment  approved  June  16,  1913,  Stats,  and  Amdts.  1913,  p. 
1033;  April  15,  1919,  Stats,  and  Amdts.  1919,  p.  73.  In  effect  July  22, 
1919. 


COSTS  ON   APPEAL— DISCRETIONARY 

WITH  COURT. 

1.  As  to  right  to  recover— Statutoiy  pro- 

vision. 

2.  Same — Same — Printing  briefs. 

3.  Sarnie — Same — Record  on  appeal — Use 

of  party's  own  tianscript  obtained 
during  trial. 
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10.  Construction    of    section — In    general. 

11.  Certification  of  transcript. 

12.  Equitable  division — Effect  of  modifica- 

tion or  reversal. 

13.  Foreclosure  of  mechanics'  lien — Right 

to  costs. 

14.  Former  trial — Costs  of. 

15.  Frivolous  appeal — Costs  and  damages. 


81027 


COSTS  ON  APPEAL — DISCRBTIONARY  WITH  COVBT. 
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16.  Judgment  of  contempt — Annulment  on 
certiorari  —  Allowance  of  costs 
against   judgment. 

17, 18.  On  modification  of  judgment. 

19.  Subsequent  judgment. 

20.  Transcript  of  reporter's  notes. 

See,   ante,    S  1021    and    note. 

1.  Am  to  right  to  recover— Statntorr  pro- 
Tlnlon. — The  rig:ht  to  recover  costs  on  appeal 
exists  solely  by  virtue  of  statute,  and  the 
g:eneraT  rule  is  that  their  recovery  fs  to  be 
governed  by  the  statute  in  force  at  the 
time  the  right  to  have  them  taxed  has  ac- 
crued; the  time  to  tax  costs  is  at  the  time 
of  the  rendition  of  the  judgment  on  appeal. 
— Turner  v.  East  Side  Canal  &  Irr.  Co., 
177  Cal.  760.  171  Pac.  299. 

2.  Same— Same— Printing  briefa. — Under 
the  provisions  of  the  above  section  as 
amended  In  1913,  the  cost  of  printing:  briefs 
on  appeal  is  applicable  to  the  case  of  an 
appeal  decided  after  the  amendment,  not- 
withstanding the  fact  that  at  the  time  the 
briefs  were  printed  and  filed  the  amend- 
ment had  not  been  made  and  there  was  no 
law  authorizing  the  recovery  of  any  part 
of  the  expenses  of  the  printing  of  the 
briefs. — Turner  v.  East  Side  Canal  &  Irr. 
Co.,  177  Cal.  750,  171  Pac.  299. 

5.  Some— Same— Record  on  appeal— Uae 
of  party'a  ovrn  tranacrlpt  obtained  dnrinff 
trial. — The  cost  of  record  on  appeal  pro- 
vided for  in  the  above  section  Is  confined 
to  the  recovery  of  amounts  actually  put 
out  in  connection  therewith,  and  does  not 
include  any  part  of  the  cost  of  obtaining  a 
daily  transcript  of  the  testimony  during 
the  progress  of  the  trial, .  although  the 
party,  by  arrangement  with  the  reporter, 
may  use  the  transcript  so  obtained  in  mak- 
ing up  the  record  on  appeal. — Turner  v. 
East  Side  Canal  &  Irr.  Co.,  177  Cal.  750,  171 
Pac.  299. 

4.  Conntrnctlon  of  aeetlon— In  general. — 
Under  this  section  as  amended  the  pre- 
vailing party  has  an  absolute  right  to  his 
costs  except  where  the  Judgment  has  been 
modified,  whereas  before  the  amendment 
the  court  had  discretion  to  deny  costs  where 
a  new  trial  was  ordered  as  well  as  where 
judgment  was  modified. — Estate  of  Prager, 
167  Cal.  737,  141  Pac.  869. 

6.  This  section  is  applicable  to  all  ap- 
peals, except  where  it  may  be  Inconsistent 
with  other  provisions  of  law  applicable  to 
certain  proceedings,  and  except  also  as  it 
may  be  limited  in  its  application  to  proceed- 
ings in  eminent  domain  by  constitutional 
provision. — Oakland  v.  Pacific  Coast  Lum- 
ber &  Mill  Co.,  172  Cal.  832,  166  Pac.  468. 

6.  The  rule  that  the  modification  of  a 
Judgment  on  appeal  carries  costs  to  the  ap- 
pellant is  Inapplicable,  where  It  is  con- 
ceded by  the  respondent  that  the  Judgment 
was  excessive  to  the  extent  that  It  is  modi- 
fled,  and  that  the  appellant  could  by  a 
proper  motion  In  the  trial  court  have  ob- 
tained such  modification. — Conlln  v.  Eman 


uel  Lewis  Invest.  Co.,  26  Cal.  App.  388.  147 
Pac.  472. 

7.  The  amendment  to  this  section  per- 
mitting the  expense  of  printing  bri-^fs  to  be 
charged  as  a  part  of  the  costs  is  applicable 
to  cases  where  the  brief  was  filed  before 
the  amendment  went  into  effect  but  where 
the  judgment  did  not  become  final  upon 
appeal  until  after  the  passage  of  the  amend- 
ment. Costs  are  but  an  Incident  of  a  judg- 
ment and  the  law  pertaining  to  the  allow- 
ance thereof  may  be  changed  or  modified 
by  statute  during  its  pendency. — Cain  t. 
French,  29  Cal.  App.  725,  156  Pac.  518. 

8.  Where  the  Judgment  affirmed  on  ap- 
peal became  final  prior  to  the  amendment 
of  1913  to  above  section  allowing  expenses 
for  briefs  printed,  the  respondent  can  not 
have  the  cost  of  printing  her  brief  in  an- 
swer to  the  petition  of  the  appellant  for  a 
bearing  of  the  appeal  in  the  supreme  court, 
notwithstanding  the  provision  of  section 
1324  of  the  code  that  the  time  for  filing  the 
memorandum  of  costs  on  appeal  is  limited 
to  begin  after  the  filing  of  the  remittitur  in 
the  superior  court. — Eaton  v.  Southern  Pac. 
Co.,  31  Cal.  App.  379,  160  Pac.  687. 

9.  Where  the  reporter's  transcript  was 
obtained  by  respondent  solely  for  the  pur- 
pose of  assisting  counsel  in  the  preparation 
of  amendments  to  a  bill  of  exceptions  pro- 
posed by  defendant  on  his  motion  for  a  new 
trial,  the  expense  thereof  can  not  be  al- 
lowed as  an  item  of  costs,  being  purely  an 
expense  Incurred  in  the  conduct  of  the  case 
In  the  superior  court  and  not  a  part  of  the 
preparation  of  the  record  for  the  appeal. — 
Eaton  V.  Southern  Pac.  Co.,  31  Cal.  App.  379, 
160  Pac.  687. 

10.  Since  the  right  of  the  prevailing 
party  to  recover  any  costs  on  appeal  Is  ob- 
tained by  virtue  of  the  Judgment  as  ren- 
dered, this  necessarily  includes  the  assump- 
tion that  he  is  to  have  those  costs  and  only 
those  costs  to  which  he  is  entitled  by  law 
at  the  time  of  the  rendition  of  such  Judg- 
ment.— Eaton  V.  Southern  Pac.  Co.,  31  Cal. 
App.  379.  160  Pac.  687. 

11.  CertlflcatloB   of  trmnoerlpt.— Costs  of 

appeal  are  in  first  instance  to  be  borne  by 
appellant,  and  only  effect  of  rule  of  supreme 
court  that  respondent's  counsel  shall  cer- 
tify to  correctness  of  transcript  within  five 
days  is  to  save  to  respondent  cost  of  such 
certification  by  clerk  and  to  preclude  ap- 
pellant, if  he  does  not  present  transcript  to 
respondent  for  such  certification,  from  re- 
covering cost  thereof. — ^Loftus  ▼.  Fischer. 
113  Cal.  286,  289,  45  Pac.  328.  114  Cal.  181. 
136,  45  Pac.  1058. 

12.  Equitable  division— Effect  of  modlll- 
cation  or  revemal^ — Where,  in  exercise  of 
its  discretion  in  allowing  costs  in  equity 
cases,  court  taxes  against  each  party  cost 
of  maintaining  certain  Issues,  upon  reversal 
of  Judgment  upon  one  of  such  Issues  costs 
should  be  retaxed  accordingly. — Bathgate  v. 
Irvine.  126  Cal.  135,  148,  77  Am.  St.  Rep.  158. 
58  Pac.  442. 
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IS.  Foreeloanre  of  uecliaBlcs*  lies— Rlarht 
to  cttBtA. — In  an  action  to  foreclose  a  ma- 
terialman's lien  in  which  a  defendant  who 
was  the  owner  of  the  property  at  the  time 
the  materials  were  furnished  and  the  claim 
of  a  lien  filed  but  who  had  subsequently 
conveyed  his  interest  in  the  property,  and 
who  thereafter  contests  the  right  of  the 
plaintiff  to  his  lien,  is  not  entitled  to  his 
costs. — Belllngrham  Bay  Lumber  Co.  v. 
Western  Amusement  Co.,  85  Cal.  App.  509, 
170  Pac.  681. 

14.  Former  trial— Coats  ofw — Costd  on  ap- 
peal being:  allowed,  means  only  costs  upon 
appeal,  and  leaves  costs  in  former  trial  to 
abide  event  of  suit.—- Gray  v.  Gray,  11  CaL 
341. 

18.  Frivolonii  appeal— Coota  and  damask* 
—Costs  of  appeal  and  damagres  for  frivo- 
lous appeal  will  be  allowed  where  only  error 
is  clerical  mistake  in  computation  of  in- 
terest, which  would  have  been  corrected  by 
trial  court  upon  its  attention  beingr  called 
to  it. — Rountree  v.  I.  X.  L.  Lime  Co.,  106 
Cal.  62,  63,  39  Pac.  16. 

As  to  eoota  and  dmmairea  oa  frivolovs  ap« 
peal,  see,  ante,  §  957  and  note. 

It.  Judsment  of  eoBteaipt—- Anna Im eat 
•a  ccrtiorarU—Allo^pranee  of  eosto  m^ainat 
jadvaieat. — ^In  a  case  in  which  a  Judgrment 
for  contempt  of  court  is  set  aside  on  certi- 


orari proceedingrs,  the  petitioner  is  not  en- 
titled to  have  the  costs  incurred  by  him  in 
the  proceeding:  taxed  against  the  Judg:e,  or 
allowed  ag:ainst  the  county,  as  such  a  pro- 
ceeding: Is  not  the  ordinary  action  to  which 
the  above  section  and  section  1032, '  post, 
are  applicable. — Platnauer  v.  Superior 
Court,  83  Cal.  App.  394,  166  Pac.  41. 

17.  On  modldcatlOB  of  Judgment  for  ap- 
parent error  which  counsel  for  appellant 
might  have  corrected  below  by  specific  mo- 
tion for  that  purpose,  costs  will  not  be  taxed 
to  respondent. — Cassin  v.  Marshall,  18  Cal. 
689,  693;  Noonan  v.  Hood,  49  Cal.  293,  294. 

18.  Upon  modification  of  Judgment,  not 
as  result  of  error,  but  by  reason  of  changed 
conditions,  appellant  should  not  be  entitled 
to  costs. — Diefenderfer  v.  State  ex  rel.  First 
Nat.  Bank,  14  Wyo.  802.  88  Pac.  591. 

!••  Snbseqvent  |adfnn«at. — ^Upon  Judg- 
ment on  the  second  trial,  after  reversal  of 
the  Judgment  upon  first  trial  awarding 
costs  to  defendant,  costs  of  appeal  can  not 
be  taxed  against  defendant — Huellmantel 
V.  Huellmantel,  124  Cal.  583,  588,  57  Pac. 
582. 

aOu  Traaacrlpt  of  roportor>a  notca,  ob- 
taijied  for  purpose  of  preparing  statement 
on  motion  for  new  trial,  can  not  be  taxed  as 
costs  on  appeal. — Bank  of  Woodland  v. 
Hiatt,  59  Cal.  580,  583. 


§1028.    REFEREE'S  FEES.    The  fees  of  referees  are  five  dollars  to  each 

for  every  day  spent  in  the  business  of  the  reference ;  but  the  parties  may  agree, 

in  writing,  upon  any  other  rate  of  compensation,  and  thereupon  such  rate  shall 

be  allowed. 

History:    Enacted  March  IX,  1872,  re-enactment  of  9  604  Practice  Act. 

Am  to  referee's  costs*  Benerally,  see,  ante, 
S§  €88-645  and  notes. 

Smaie  —  Compenamtlon    Is    partltloB. — See, 
ante,  §§  768,  796  and  notes. 

Sau^— In  probate  proceedlns** — See,  post, 
1 1508  and  note. 


1.  Amonat  of  referee's  fees  Dlaeretio»» 
tty. — Court  has  wide  discretion  in  fixinff 
compensation  of  referee,  and  in  makingr  sum 
is  not  restricted  to  allowance  of  Ave  dollars 
per  day. — Mesnaffer  v.  De  Lieonis.  140  Cal. 
492.  405.  73  Pac.  1052.  See  Treadwell  T. 
Treadwell.  134  Cal.  158,  66  Paa  197. 

See,  ante,  {  1021  and  note. 


§  1029.    CONTINUANCE,  COSTS  MAY  BE  IMPOSED  AS  CONDITION  OF. 

When  an  application  is  made  to  a  court  or  referee  to  postpone  a  trial,  the  pay- 
ment of  costs  occasioned  by  the  postponement  may  be  imposed,  in  the  discre- 
tion of  the  court  or  referee,  as  a  condition  of  granting  the  same. 

History:    Enacted  March  11,  1872,  re-enactment  of  9  606  Practice  Act 
as  amended  1366,  Stats.  1855,  p.  261. 


CONTINUANCE— COSTS  AS  CONDITION. 

1.  Continoance — Amount  of  costs  on. 

2.  Blness   of   attorney  —  Costs   on   postpone- 

ment. 

Am  to  casta  on  eoatlaaaaee  In  caaea  of  eoa- 
teatc4  electlona,  see,  post,   S  1121   and  note. 

1.  Coatlnaaace  Amoant  of  coats  on. — 
Upon  continuance  at  request  of  party,  court 
is  not  limited  in  imposinsr  costs  of  such  as 
would  be  taxable  to  other  party,  but  may 
exercise  reasonable  discretion.  Imposing 
such  amount  as  will  compensate  for  ex- 
C.  C.  P.— 149 


penses  incurred  In  preparing  for  trial. — 
Pomeroy  r.  Bell,  118  Cal.  6S5,  688,  60  Pac. 
683. 

2.  Illncaa  of  attorney  —  Coata  on  poat- 
poncment.  —  When  postponement  is  aaked 
upon  any  ground,  court  is  authorized  in  its 
discretion  to  impose  costs  upon  srantin? 
request,  and  such  imposition  of  costs  upon 
srantinff  continuance  on  account  of  sudden 
illness  of  attorney  of  party  makingr  request 
is  not  an  abuse  of  discretion. — Eltsroth  v. 
Ryan,  91  Cal.  684,  688,  27  Pac.  982. 
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§  1030.    COSTS  WHEN  A  TENDER  IS  MADE  BEFORE  SUIT  BROUaHT. 

When,  in  an  action  for  the  recovery  of  money  only,  the  defendant  alleges  in  his 
answer  that  before  the  commencement  of  the  action  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon  deposits  in  court,  for 
plaintiff,  the  amount  so  tendered,  and  the  allegation  be  found  to  be  true,  the 
plaintiff  can  not  recover  costs,  but  must  pay  costs  to  the  defendant. 

History:     Enacted  March  11,  1872,  re^nactment  of  9  606  Practice  Act. 


1.  Invalid  tender. — The  plaintifT  is  not 
precluded  from  recoveringr  costs  where  the 
tender  was  not  only  insufficient  but  made 
after  the  action  had  been  commenced. — • 
Fell  V.  Frierson,   171  Cal.  351,  158  Pac.  229. 

An  to  coAtii  OB  refvoal  to  accept  amonnt 
allowed  on  clalai  la  probate,  see,  post, 
9  1508. 


Aa  to  offer,  1b  wrltlBS,  to  pay  brtag  e«alT- 
alcBt  to  tcBdcr,  see,  post,   |  2074  and  note. 

Aa  to  obJcctlOBB  to  tcader  moat  be  aped- 
Acd,  see,  post,  8  2076  and  note. 


§  1031.    COSTS  IN  ACTION  BY  OB  AGAINST  AN  ADMINISTBATOB, 

ETC.     In  an  action  prosecuted  or  defended  by  an  executor,  administrator, 

trustee  of  express  trust,  or  a  person  expressly  authorized  by  statute,  costs  may 

be  recovered  as  in  action  by  and  against  a  person  prosecuting  or  defending  in 

his  own  right;  but  such  costs  must,* by  the  judgment,  be  made  chargeable  only 

upon  the  estate,  fund,  or  party  represented,  unless  the  court  directs  the  same  to 

be  paid  by  the  plaintiff  or  defendant,  personally,  for  mismanagement  or  bad 

faith  in  the  action  or  defense. 

Hlttory:  Enacted  March  11,  1872,  re-enactment  of  9  607  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  180,  held  unconstitutional,  see  history,  S  5  ante. 


COSTS  FOB  OR  AGAINST  ADMINIS- 
TRATOR, ETC. 

1.  Amendment  of  judgment — Conflict  of  sec- 

tions. 

2.  Executor — Taxation  of  costs  against. 

3.  Right  to  change  of  venue. 

4.  Trustee   of   express   trust  —  Costs   against 

estate,  when. 

5.  When  a  personal  judgment. 

Aa  to  costs  as  ezpennes  of  adiniiilstratloiif 

see,  post,  §  1486  and  note. 

As  to  conta  In  action  asalnat  oxecntor  or 
adnitnlHtrator,  see,  post,  §  1509  and  note; 
see,  ante,  S  1021  and  note. 

1.  Amcadment  of  JndvaiicBt-^:;onaict  of 
acctloBB. — When  judf?ment  for  costs  should 
be  against  administrator,  and  when  should 
be  "made  chargeable  only  upon  estate,"  are 
questions  about  which  above  section  and 
section  1509,  post,  are  somewhat  conflicting, 
end  judgment  for  costs  entered  by  clerk  as 
judgment  against  executor  individually  can 
not  be  amended,  as  clerical  misprision  of 
cleric,  so  as  to  make  costs  chargeable  only 
against  estate.  If  judgment  be  erroneous, 
remedy  like  that  for  any  other  erroneous 
Judgment  is  by  appeal. — Leonis  v.  Lefflng- 
well,  126  Cal.  369,  371,  58  Pac.  940. 


2.     Executor— .Taxation    of   costs   airalnst. 

— This  section  does  not  forbid  taxation  of 
memorandum  of  costs  against  executor  in 
action  prosecuted  or  defended  by  blm,  but 
provides  that  such  costs  must  by  judgment 
be  made  chargeable  only  upon  estate,  unless 
court  for  certain  specific  reason  direct  same 
to  be  paid  by  such  executor. — Reay  v.  But- 
ler, 99  Cal.  477,  480,  88  Pac.  1184. 

As  to  coots  against  executor,  see,  post^ 
§  1509  and  note. 

S.  Rlgkt  to  ckanire  of  venue  upon  ground 
of  residence  can  not  be  defeated  where 
executors  are  defendants  by  waiving  claim 
for  costs  against  executors  personally. — 
Thompson  v.  Wood,  115  Cal.  301.  303,  47 
Pac.  50. 

4*  Trustee  of  express  trust,  serving  as 
such,  being  unsuccessful.  Where  there  is  no 
showing  of  bad  faith  or  mismanagement  on 
his  part,  costs  are  chargeable  only  on  the 
estate. — Sterling  v.  Qregory,  149  Cal.  117, 
85   Pac.   305. 

5.  When  a  personal  Jndcmcnt. — When  a 
Judgment  is  rendered  against  executor  for 
costs,  and  not  made  chargeable  to  estate. 
It  amounts  to  personal  judgment  against 
executor,  which  may  be  enforced  by  execu- 
tion.— Stevens  v.  San  Francisco  ft  N.  P.  R. 
Co.,  103  Cal.  262,  254,  37  Pac.  146. 
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§  1032.  COSTS  IN  A  REVIEW  OTHER  THAN  BY  APPEAL.  When  the 
decision  of  a  court  of  inferior  jurisdiction  in  a  special  proceeding  is  brought 
before  a  court  of  higher  jurisdiction  for  a  review,  in  any  other  way  than  by 
appeal,  the  same  costs  must  be  allowed  as  in  cases  on  appeal,  and  may  be 
collected  by  execution,  or  in  such  manner  as  the  court  may  direct,  according  to 
the  nature  of  the  case. 

History:    Enacted  March  11,  1872,  re-enactment  of  fi  608  Practice  Act. 

As  to  etmtm  on  appeal,  see,  ante,  S  1027  and  Aa  to  apccial  proceedtn^a,  generally,  see, 

note;  post,  9  1084  and  note.  post,  S§  1068-1821  and  notes. 

§1033.  FILINO  OF  AND  AFFIDAVIT  TO  BILL  OF  COSTS.  The  party  in 
whose  favor  judgment  is  rendered,  and  who  claims  his  costs,  must  deliver  to 
the  clerk,  and  serve  upon  the  adverse  party,  within  five  days  after  the  verdict, 
or  notice  of  the  decision  of  the  court  or  referee,  or,  if  the  entry  of  the  judgment 
on  the  verdict  or  decision  be  stayed,  then,  before  such  entry  is  made,  a  memo- 
randum of  the  items  of  his  costs  and  necessary  disbursments  in  the  action  or 
proceeding,  which  memorandum  must  be  verified  by  the  oath  of  the  party;  or 
his  attorney  or  agent,  or  by  the  clerk  of  his  attorney,  stating  that  to  the  best 
of  his  knowledge  and  belief  the  items  are  correct,  and  that  the  disbursements 
have  been  necessarily  incurred  in  the  action  or  proceeding.  A  party  dissatisfied 
with  the  costs  claimed  may,  within  five  days  after  notice  of  filing  of  the  bill  of 
costs,  file  a  motion  to  have  the  same  taxed  by  the  court  in  which  the  judgment 
was  rendered,  or  by  the  judge  thereof  at  chambers.  By  the  decision  of  the 
court,  or  referee,  herein  referred  to,  is  meant  the  signing  and  filing  of  the 
findings  of  fact  and  conclusions  of  law. 

History:  Enacted  March  11,  1872,  re-enactment  of  -fi  510  Practice 
Act  as  amended  1855  (Stats.  1855,  p.  251);  amendment  approved  March 
24,  1874,  Code  Amdts.  1873-4,  p.  343;  February  21,  1899,  Stats,  and 
Amdts.  1899,  p.  22;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  181,  held  unconstitutional,  see  history,  fi  6,  ante. 

PILING  COST-BILL— AFFIDAVIT.  19, 20.  Same— Ministerial  act  of  clerk. 

1.  Amendment  —  Relief     from     inadver-  21.  Same — Void  act  of  clerk. 

•      ft    Axx    v'     *'     TT  >       *  r\  A  22.  Judgment  must  include  costs. 

2.  Attachment  —  Keeper's     fees  —  Order 

fixing  after  cost-bill  filed.  23.  Libel  and  slander — Counsel  fees,  must 

3.  Bin    of    costs— Service   of— "Adverse  ^  claimed. 

parties.  * '  24,  25.  Motion  to  retax — Manner  of  making. 

4.  Same— Time  of  filing  memorandum—      26, 27.  Notice  of  decision  —  Waiver  of  — 

Noncompliance  with  statute.  Object  ot  section. 

5.  Burden  of  proof.  28.  Same-It  is  the  settled   rule  in   this 

6.  Same — ^Presumption.  state. 

7-  9.  Construction  of  section— In  general  29.  Premature  filing. 

10.  Court  officials'  fees  must  be  claimed.  ^-    _. 

11.  Sam«>-Matter  of  statutory  regulation.  ^^'  ^'«*^*  ^  *^  costs-When  accrues. 

12.  '* Decision"  referred  to  in  above  sec-  ^^-  Statute- must  be  complied  with. 

tion.  82.  Same — Statute. not  directory. 

13.  Discretion  on  motion  to  retaz.  33.  Stay  of  entry  of  judgment — Time  of 

14.  Evidence  on  motion  to  retax.  *^^«  memorandum. 

15.  Extension  of  time.  ^^-  ^^^  ^'  execution. 

16.  Failure  to  file  biU  for  non-payment  of  ^^*  ^*"^*  compliance  with  statute  neoes- 

fees.  ^^y* 

17.  Insertion  in  judgment^Time  of.  ^^*  Verification— Construction    of    section. 

18.  Memorandum  of  bill  of  costs— Service      ^^'  ^^'  ^^^"^^^  ^7  failure  to  file  memorandum. 

of.  See,  ante,  (  1021  and  note. 
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1.  A  mend  men  t— Relief  from  Inndrertence, 
etc. — Whether  party  may  be  relieved  from 
failure  to  flle  memorandum  of  costs,  and 
whether  same  may  be  amended  under  pro- 
visions of  section  473,  ante,  doubted. — Dow 
V.  Ross,  90  Cal.  562,  664.  27  Pac.  409;  Ga- 
lindo  V.  Roach,  130  Cal.  389,  390,  62  Pac.  597. 

2.  Attachment— Keeper's  feen— Order  flx^ 
Inff  after  cont-blll  tiled. — In  a  case  in  which 
an  attachment  has  been  issued  and  a  keeper 
appointed  for  the  property  attached  an 
order  of  the  court  flxinsr  the  keeper's  fees 
which  is  made  after  the  cost-bill  has  been 
filed  as  required  by  the  above  section,  but 
prior  to  the  determination  of  the  court  on 
the  motion  to  tax  costs,  is  in  time,  and  is 
properly  included  in  the  cost-bill  as  allowed 
by  the  court. — Unwln  v.  Barstow-San  An- 
tonio on  Co.,  36  Cal.  App.  608.  172  Pac.  622. 

8.  Bin  of  eostn—  Serrlee  of— <* Adverse 
partlea.** — In  a  case  In  which  all  the  defend- 
ants take  separate  appeal  from  a  Judgrment 
and  their  contentions  on  appeal  are  upheld 
and  the  remittitur  provides  "the  appellants 
to  recover  costs  on  this  appeal"  the  fact 
that  the  result  of  the  appeal  is  a  modiflca- 
tion  of  the  orig-lnal  Judgrment  resultinsr  in  a 
reduction  of  the  judgrment  asrainst  some  of 
the  appellants  and  an  increased  Judg-ment 
against  the  other  appellants,  the  last  named 
appellant  was  not  In  fact  "an  adverse  party" 
to  the  co-appellants  asrainst  whom  the 
judgment  was  reduced,  as  that  term  is  used 
In  the  above  section:  and  as  the  remittitur 
did  not  allow  one  appellant  to  recover  costs 
from  the  other  appellants,  but  from  the 
respondent  only,  and  the  appellants  filed 
the  cost-bill  not  asking  for  Judgment  for 
costs  against  the  co-appellant  it  follows 
that  the  appellants  were  not  adverse  parties 
to  each  other,  and  that  it  was  not  necessary 
the  cost-bill  should  be  served  by  the  appel- 
lants against  whom  the  original  Judgment 
was  decreased  upon  the  appellants  against 
whom  the  original  Judgment  was  increased. 
— Hubbard  v.  Jurian,  —  Cal.  App.  — ,  190 
Pac.   1052. 

Aa  to  <^adverse  parties,'*  see.  ante,  S  936, 
note  pars.   157,  268-283. 

Aa   to   memorandum   of  bill   of  eoata,  see 

pars.   18-21,  this  note. 

4.  Snme— 'Time  of  flltnir  memorandum—- 
Noneompllance  with  statute. — ^The  service  of 
a  memorandum  of  costs  and  necessary  dis- 
bursements five  days  after  notice  of  de- 
cision and  delivery  thereof  to  the  clerk  on 
the  sixth  day,  does  not  constitute  a  com- 
pliance with  the  requirements  of  the  above 
section. — United  Casting  Co.  v.  Duncan,  44 
Cal.  App.  384,  186  Pac.  403. 

5.  Burden  of  proof  as  to  necessity  of 
items  not  appearing  upon  their  face  to  be 
proper  charge,  is  upon  party  seeking  to  sus- 
tain charge. — Senior  v.  Anderson,  130  Cal. 
290,  300,  62  Pac.  563. 

6.  Same-— Presumption. — Memorandum  of 
costs  properly  verified,  unless  something  to 
contrary  should  control,  is  sufficient  on  mo- 
tion to  retax  costs,  but  this  rule  should  be 
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limited  to  cases  where  charges  appear  on 
their  face-  to  be  for  proper  and  necessary 
disbursements  in  action,  and  should  not  be 
extended  or  applied  to  cases  where  charges 
do  not  appear  on  their  face  to  be  proper  and 
necessary.  In  such  cases  burden  is  on 
claimant,  and  not  on  moving  party,  and  if 
he  fails  to  introduce  evidence  to  Justify  his 
charges,  they  should  be  stricken  out  on 
motion,  e.  g..  if  prevailing  party  should 
put  in  cost-bill  charges  for  services  of 
expert  accountant  or  surveyor,  such  charges 
would  not  appear  on  face  of  bill  to  be  nec- 
essary dlsburaements.  and  he  ought  not  be 
permitted  to  say.  "because  court  may  have 
appointed  an  expert  or  directed  a  8ur\'ey 
that  his  verified  memorandum  unless  con- 
troverted by  proofs  on  other  side,  must 
control  decision." — Miller  v.  Highland  D. 
Co..  91  Cal.  IDS.  105,  106»  27  Pac.  536. 

7.  Const metlon  of  section— In  general. — 

Above  section  is  a  statute  of  limitation  as  to 
the  subject  to  which  it  applies.  If  a  party 
fails  within  the  time  prescribed  to  file  and 
serve  his  memorandum  of  costs  he  Is  conclu- 
sively deemed  to  have  waived  them.  If  the 
adverse  party  fails,  within  the  specified 
time,  to  flle  a  notice  of  motion  to  have  the 
costs  taxed  he  waives  any  and  all  objections 
thereto. — Griffith  v.  Welbanks  &  Co..  26  Cal. 
App.  477,  147  Pac.  986. 

8.  The  terms  o^  this  section  are  manda- 
tory, and  a  substantially  strict  compliance 
is  required  not  alone  by  the  party  claiming 
costs,  but  also  by  the  party  dissatisfied.— 
Griffith  V.  Welbanks  &  Co..  26  Cal.  App.  477. 
147  Pac.  986. 

9.  If  a  party  to  an  action  against  whom 
costs  are  awarded  neglects  within  the  time 
specified  herein  to  apply  to  the  court  to  have 
the  same  taxed,  he  Is  deemed  to  have  as- 
sented to  the  correctness  and  lawfulness  of 
the  items  as  claimed  in  th  verified  memo- 
randum of  costs  as  filed,  the  total  of  which 
upon  being  entered  In  the  Judgment  by  the 
clerk  Is  of  the  same  force  and  elTect  as  any 
other  part  of  the  Judgment.  —  Mojave  A 
B.  R.  Co.  V.  Cuddeback,  28  Cal.  App.  439,  152 
Pac.  943. 

10.  Court  oflelals*  fees  must  be  claimed 

In  memorandum  of  costs,  and  clerk  has  no 
authority  to  Insert  such  In  Judgment,  with- 
out their  being  so  claimed.  —  Chapin  v. 
Broder,  16  Cal.  403,  418. 

11.  Same-— Matter  of  statntorr  recnlatlon. 

— No  distinction  Is  made  between  fees  of 
court  officers  and  other  expenses  and  dis- 
bursements; expenses  and  disbursements  or 
every  character  are  placed  upon  same  foot- 
ing. A  party  entitled  to  costs  Is  required 
to  claim  them  in  particular  manner.  When 
properly  claimed  clerk  is  to  include  them  in 
Judgment,  but  until  they  are  so  claimed  he 
is  vested  with  no  authority  for  that  pur- 
pose.— Chapin  V.  Broder,  16  Cal.  403.  418. 

12.  '^Decision*'  referred  to  In  above  sec- 
tion after  rendition  of  which  prevailing 
party  must  file  memorandum  of  costs,  is 
finding    of    facts    and    conclusions    of    law 
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signed  by  court  and  filed  with  clerk  as 
basis  of  Judfifment  entered. — Porter  v.  Hop- 
kins. 63  Cal.  58,  56;  Mullally  v.  Irish -Ameri- 
can B.  Soc,  69  Cal.  559,  661,  11  Pac.  215. 


IS.  DIacretlOA  on  motion  to  retazi — Al- 
lowance or  disallowance  of  items  for  ex- 
pense and  disbursements  Incurred  upon  trial 
of  action  must  be  left  in  nearly  every  in- 
stance to  discretion  of  judge  before  whom 
cause  was  tried. — Earnhardt  v.  Kron,  88  ftal. 
447,  26  Pac.  210;  Miller  v.  Highland  Ditch 
Co.,  91  Cal.  103,  106.  27  Pac.   536. 

14.  BTtdenee  on  motion  to  retax. — What 
motion  to  retax  must  contain,  or  upon  what 
evidence  It  shall  be  heard,  is  not  provided 
by  this  section;  and  any  evidence,  oral  or 
written,  in  its  nature  competent  to  prove 
or  disprove  material  fact  in  court  of  Jus- 
tice Is  competent  on  hearing  of  motion. 
Reporter's  fees  for  transcribing  notes  of 
testimony,  unless  such  transcript  be  ordered 
by  court,  can  not  be  charged  as  costs  against 
losing  party. — Senior  v.  Anderson,  130  Cal. 
290.  800.  62  Pac.   563. 

IB.  Bxtenslon  of  time  to  file  cost-bill 
may  be  granted  by  court  or  Judge. — Bellby 
V.  Superior  Court,  138  Cal.  51,  70  Pac.  1024. 

18.  Failure  to  81e  bill  for  non-payment  of 
fee*. — Omission  by  clerk  to  Indorse  date  of 
filing  cost-bill  because  decision  and  findings 
had  not  been  filed  by  reason  of  fact  that 
calendar  fee  due  before  trial  had  not  been 
paid  can  not  prejudice  rights  of  party  filing 
cost- bill. — Beck  v.  Pasadena  L.  V.  L.  &  W. 
Co.,  130  Cal.  50.  67,  62  Pac.  219. 

17.  Insertion    In    Judgment  —  Time    of. — 

Where  statute  provides,  clerk  must  include 
costs  in  Judgment,  he  has  no  authority  to 
Insert  amount  of  costs  In  Judgment  at  some 
subsequent  time,  as  his  authority  terminates 
with  entry  of  Judgment,  and  If  by  mistake 
or  otherwise  costs  are  omitted,  only  remedy 
is  by  motion  to  amend  Judgment. — Emeric 
v.  Alvarado,  64  Cal.  529,  590,  2  Pac.  4.18. 
See  Chapin  v.  Broder,  16  Cal.  403. 

18.  Memomndnm   of  bill   of   coat* — Serv- 

lee  of* — Service  of  the  memorandum  or 
copy  is  an  Indispensable  step  to  be  taken 
before  the  matter  of  costs  may  be  consid- 
ered by  the  court  or  Judge. — Griffith  v. 
Welbanks  A  Co..  26  Cal.  App.  477,  147  Pac. 
986. 

As  to  Inelnslon  of  conrt  offlelnlii'  fees 
neeeaaary,  see  par.  10,  this  note. 

Am  to  time  of  flllnir  memorandum,  see 
par.   4,  this  note. 

19.  Same— Ministerial  aet  of  clerk. — In- 
sertion of  costs  In  Judgment  by  clerk  is 
purely  ministerial  act.  validity  of  which 
depends  entirely  upon  authority  for  its 
performance. — Chapin  v.  Broder,  16  Cal.  403, 
418. 

20.  Insertion  of  costs  in  Judgment  Is 
mere  ministerial  act  of  clerk  which  can  be 
performed  only  in  cases  in  which  statute 
allows  It.—RIddell  v.  Harrell,  71  Cal.  254, 
260.  12  Pac.  67. 


21.  Same— Told  act  of  clerk. — Objection 
to  authority  of  clerk  to  include  costs  in 
Judgment  goes  to  legality  of  Judgment,  and 
ground  upon  which  It  proceeds  is  that  Judg- 
ment pro  tanto  Is  nullity.  If  costs  are 
illegally  inserted  act  of  inserting  them  is 
simply  void,  and  there  Is  no  reason  why 
this  illegality  may  not  be  inquired  into 
collaterally.  Where  language  of  statute 
is  that  clerk  shall  "include  costs  in  Judg- 
ment," his  authority  terminates  with  en- 
try of  Judgment,  and  If  by  mistake  or 
otherwise  costs  were  omitted,  remedy  was 
by  motion  to  amend.  Court  alone  was 
competent  to  grant  relief,  and  act  of  clerk 
In  Inserting  costs  after  entry  of  Judgment 
was  Illegal  and  void. — Chapin  v.  Broder, 
16  Cal.   403,  419,   420. 

22.  Jadffment  mnat  Include  coata. — Note 
of  amount  of  costs  under  certificate  of 
authentication  to  entry  of  Judgment  in 
Judgment-book,  but  where  amount  was  not 
included  in  Judgment  In  case  where  stat- 
ute provided  that  clerk  should  Include 
costs  in  judgment,  is  void  act,  and  pro- 
ceedings of  sale,  etc.,  under  such  so-called 
Judgment,  fall  therewith  and  confer  no  title 
on  purchaser. — Emeric  v.  Alvarado,  64  Cal. 
629,   590,   2   Pac.    418; 

23.  lilbel  and  slander— Counsel  feea  al- 
lowed in  actions  of  slander,  *'In  addition  to 
other  costs,"  must  be  included  In  memo- 
randum filed  or  they  will  be  waived. — Mc- 
Kinney  v.  Roberts,  2  Cal.  Unrep.  532,  8 
Pac.    3. 

24.  Motion  to  retax— Manner  of  making. 

— Written  notice  that  at  time  therein  spec- 
ified purty  will  move  court  to  retax  costs, 
followed  by  motion  made  orally  in  usual 
manner,  is  sufficient  compliance  with  this 
section.  Substance  of  law  being  that  party 
dissatisfied  with  bill  of  costs  as  filed  must 
within  certain  time  make  his  objection 
known  and  grounds  on  which  he  will  move 
to  correct  or  strike  out  cost-bill.  This 
object  Is  accomplished  by  proceedings  above 
stated,  and  no  useful  purpose  would  be 
subserved  by  requiring  the  motion  also  to 
be  committed  to  writing. — Carpy  v.  Dow- 
dell,   129   Cal.   244.   246,   61   Pac.   1126. 

25.  Universal  practice  has  been  to  serve 
and  file  written  notice  of  motion  to  tax 
cost-bill  as  equivalent  of  filing  motion 
within  five  days,  and  on  day  designated  in 
notice,  or  day  to  which  hearing  shall  have 
been  postponed,  to  call  up  notice  and  make 
motion  viva  voce,  note  of  motion  being 
made  by  clerk  on  his  minutes.  This  prac- 
tice Is  sufficient  compliance  with  statute. — 
Klshlar  v.  Southern  Pac.  R.  Co..  134  Cal. 
636,    640,    66   Pac.    848. 

26.  Notice  of  decision— W^alver  of — Ob- 
ject of  aection  is  to  give  successful  party 
who  claims  costs  five  days  after  he  has 
knowledge  of  verdict  or  decision  to  serve 
and  file  his  memorandum.  If  he  has 
knowledge  of  such  decision,  It  Is  an  idle 
act  to  require  service  of  notice  of  that 
fact,  and  where  such  party  gives  notice  of 
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decision  to  his  adversary  for  purpose  of 
starttnsT  time  within  which  motion  for  new 
trial  can  be  made,  he  must  be  held  to  have 
notice  of  decision  and  to  have  waived  any 
formal  notice  thereof. — O'Nell  ▼.  Donahue, 
67  Cal.    226,   231. 

27.  Notice  of  decision  must  be  held 
waived  where  defeated  party  has  actual 
knowledge  thereof,  and  participates  and 
takes  part  in  and  opposes  motion  for  new 
trial. — Mullally  v.  The  Irish -American  B. 
Soc.    69   Cal.   569,   662,   11  Pac.   216. 

28.  Same^It  la  settled  rule  in  ttala  atate 

that  if  party  entitled  to  costs  negrlects  to 
serve  and  file  his  memorandum  thereof  un- 
til more  than  Ave  days  have  elapsed  after 
he  has  knowledge  of  decision  of  court, 
though  no  notice  of  It  has  been  served  upon 
him,  filing  will  be  too  late,  and  costs  will 
be  stricken  out  on  motion. — Dow  v.  Ross, 
90  Cal.  662,  663.  27  Pac.  409.  See  Mallory 
V.  See,  129  Cal.  366,  360,  61  Pac.  1123. 

29.  Premature  flUnff. — Cost-bill  filed  be- 
fore filing  of  findings  is  premature,  and 
will  be  stricken  out  on  motion. — Sellick  v. 
De  Carlow,  95  Cal.  644.  646,  80  Pac.  796. 

80.     Rtffbt    to    tax    coata— l^bem    aecruea. 

— The  right  to  costs  accrues  at  the  time 
when  the  Judgment  is  rendered  notwith- 
Ftanding  that  the  judgment  has  not  be- 
come final  or  that  entry  thereof  has  been 
stayed. — Eaton  v.  Southern  Pae.  Co.,  31 
Cal.  App.  379.  160  Pac.  687. 

31.     Statute     moat     be    eomplled     wltb. — 

Insertion  of  amount  of  costs  in  Judgment 
by  clerk  Is  mere  ministerial  act  depending 
entirely  on  filing  of  memorandum  of  costs 
for  its  authority,  and  Judgment,  so  far  as 
costs  are  concerned,  is  void,  unles.s  based 
on  memorandum  filed;  party  who  fails  to 
comply  with  statute  by  filing  memoran- 
dum waives  all  claims  for  costs. — Rlddcll 
V.  Harrell,  71  Cal.  254.  260,  12  Pac.  67.  See 
Chapln  V.  Broder,  16  Cal.  408,  418. 

SOi.  Same— statute  not  directory. — Pro- 
visions of  this  section  are  not  intended  to 
be  directory.  No  right  Is  created  apart 
from  remedy  provided  for  Its  enforcement, 
and  In  respect  to  this  remedy  there  Is  no 
room  for  construction.  Failure  to  comply 
with  provisions  of  section  not  only  ex- 
tinguishes remedy,  but  forfeits  right  itself. 
— Chapln  V.  Broder,  16  Cal.  403,  419. 

33.  Stay  of  entry  of  Judgment— Time  of 
dllnff  memornndnm. — Where  entry  of  Judg- 
ment is  stayed  memorandum  of  costs  may 
be  filed  at  any  time  before  such  entry. — 
Taylor  v.  McConigle,  120  Cal.  123.  127.  62 
Pac.    169. 


S4«  Stay  of  czcentlon. — Where  Judgment 
for  costs  has  been  executed  by  sheriff, 
court  Is  authorized  to  stay  execution  on 
money  in  hands  of  sheriff,  until  an  appli- 
cation can  be  made  to  court  to  retax  and 
adjust  costs. — Ex  parte  BurrlU.  24  Cal.  350, 
364. 

85.  Strict  compllaneo  witb  statute  neces- 
aary  for  recovery  of  costs,  as  matter  Is 
x^gulated  exclusively  by  statute. — Chapln 
V.  Broder,  16  Cal.  408.  418. 

30.     Yerldeat Ion— Construction  of  aectloa. 

— Verification  by  local  attorney  who  tried 
case;  participated  in  examination  of  wit- 
nesses, arguments  to  Jury,  etc.,  is  suffi- 
cient. Statute  does  not  require  attorney 
verifying  memorandum  must  be  attorney 
of  record,  and  there  is  no  reason  for  such 
requirement.  The  object  is  to  allow  either 
party  or  such  representative  who  may  be 
more  familiar  with  facts  to  verify  items  of 
bill.  Formerly  statute  required  memo- 
randum to  be  verified  by  oath  of  party,  but 
court  held  It  could  be  done  by  attorney, 
legislature  having  Intended  to  permit  any 
one  having  knowledge  of  facts  to  verify 
bill,  and  that  is  certainly  what  is  Intended 
by  this  section. — Yorba  v.  Dobner,  90  Cal. 
337,  338,  27  Pac.  186.  See  Burnham  v. 
Hayes,   3   Cal.   116.   119. 

37.  Waiver  by  failure  to  die  memoran- 
dum.— Omission  from  this  section  of  that 
clause  of  section  610  of  Practice  Act  which 
provided  that  failure  by  prevailing  party 
to  file  memorandum  of  costs  within  time 
limited  should  be  deemed  waiver  of  costs 
Is  not  material  defect.  Code  contemplates 
that  such  should  be  result,  so  only  costs 
which  clerk  is  authorised  to  ins^ert  in 
Judgment  are  those  claimed,  and  "taxed  or 
ascertained,"  in  manner  provided. — Riddell 
V.  Harrell,  71  Cal.  264,  260.  12  Pac.  67.  See 
Chapln  V.  Broder.  16  Cal.  413.  418. 

38.  It  is  Incumbent  upon  parties  en- 
titled to  costs  to  comply  with  statute  and 
claim  them  in  manner  therein  specified, 
and  failure  to  claim  same  or  any  item 
thereof  in  such  manner,  is  deemed  to  be 
waiver  of  such  costs,  and  precludes  recov- 
ery thereof.  And  omission  in  this  section 
of  express  provision  that  failure  by  pre- 
vailing party  to  file  memorandum  of  costs 
within  time  limit  should  bo  deemed  a 
waiver  is  not  material  circumstances.  Code 
contemplates  such  should  be  result  since 
only  costs  which  clerk  is  authorized  to 
insert  are  those  claimed  and  taxed  or  as- 
certained in  manner  provided. — Oalindo  v. 
Roach.  130  Cal.  389.  391.  62  Pac.  697. 


§  1034.  COSTS  ON  APPEAL,  HOW  CLAIMED  AND  RECOVERED.  When, 
ever  costs  are  awarded  to  a  party  by  an  appellate  court,  if  he  claims  such  costs, 
he  must,  within  thirty  days  after  the  remittitur  is  filed  with  the  clerk  below, 
deliver  to  such  clerk  and  serve  upon  the  adverse  party  a  memorandum  of  his 
costs,  verified  as  prescribed  by  the  preceding  section.    The  party  dissatisfied 


Tit.  XIV,  Ch.  VI.1 


COSTS   OX  APPEAL — INTBRBST  INCLUDED. 


•  108S 


with  the  costs  claimed  may  move  to  have  the  same  taxed  in  the  same  manner 

and  within  a  like  time  after  notice  of  filing  of  the  bill  of  costs,  as  prescribed  by 

the  preceding  section.    After  such  costs  have  been  taxed,  or  the  time  for  taxing 

the  same  has  expired,  execution  may  issue  therefor  as  upon  a  judgment. 

History:  Enacted  March  11,  1872,  founded  on  §  666  Practice  Act 
as  amended  1854  (Stats.  1854,  p.  84) ;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  181,  act  held  un- 
constitutional, see  history,  fi  6  ante;  amendment  approved  May  6, 
1919,  Stats,  and  Amdts.  1919,  p.  291.    In  effect  July  22,  1919. 


COSTS  ON  APPEAL— CLAIM  OF  AND 
EECOVEBY. 

1.  Allowance  of  costs  statutory. 

2.  Nature  of  judgment. 
3-5.  Practice  to  claim  costs. 

6.  Practice  if  dissatisfied. 

7.  Statute  of  limitations. 

8.  Trial  court  can  not  vacate  judgment  for 

costs  on  appeal. 

See,   ante,   S  1021   and  note. 

As  to  appeals  Is  seneral,  see.  ante,  Sfi  9S6 
et  seq.  and  notes. 

As  to  damages  for  fiivoloua  appeal,  see, 
ante,   {  957  and  note. 

As  to  remlttltar,  see,  ante,  S  968  and  note. 

An  to  andertaklns  for  payment  of  eosts 
apoB  aflrmamee  of  Jvdffmeat  or  dismissal 
of  appeal,  see.  ante,  Sfi  941  et  seq.  and 
notes. 

1.  Allowaace  of  coats  statutory* — Only  in 
pursuance  or  by  provision  of  statute  or 
rule  of  court  can  costs  be  recovered,  and 
where  costs  are  allowed  on  appeal  party 
must  claim  them  and  come  within  rules 
and  laws  reffulatlnfir  matter  of  costs  to 
make  decision  In  that  respect  effectual. — 
Candler  v.  Washoe  Lake  R.  &  O.  C.  D.,  28 
Nev.  422.  82  Pac.  458. 

2.  Nature  of  Judsmeat* — If  judgment  of 
appellate  court  awards  costs,  upon  going 
down  of  remittitur,  clerk  of  court  below 
must  attach  it  to  Judsrment-roll  and  make 
minute  of  Judgrment  on  docket  asralnst 
orig-inal  entry.  Judgrment  thereafter  stands 
as  Judgment  of  district  court,  and  on  ap- 
plication of  parties  in  whose  favor  it  is 
clerk  must  is^ue  execution.  In  doingr  so, 
he  acts  not  by  authority  of  district  court, 
but  of  supreme  court. — ^McMann  v.  Superior 
Court,  74  Cal.   106.   108,  15  Pac.  448. 


8.  Practice  to  claim  costs. — Flllngr  of 
memorandum  for  costs  on  appeal  incurred 
In  supreme  court  with  clerk  of  trial  court, 
approved  upon  ground  that  practice  had 
become  settled  under  decision  of  supreme 
court. — Ex  parte  Burrill.  24  Cal.  850,  352. 

4.  Memorandum  of  costs  upon  appeal  is 
not  necessary  to  be  filed  in  supreme  court 
upon  judgment  awarding  costs,  but  such 
costs  should  be  claimed  In  trial  court. — 
Gray  v.   aray»   11   Cal.  841. 

5.  Memorandum  indorsed  on  remittitur 
by  clerk  of  supreme  court  should  not  be 
regarded  as  sufllcient  memorandum  of 
costs,  and  if  prevailing  party  intends  to 
collect  fees  for  filing  notice  of  appeal,  ex- 
penses of  preparing  transcript,  etc.,  same 
should  be  embodied  in  memorandum  of 
costs  and  filed  with  clerk  of  trial  court  at 
time  of  filing  remittitur  there,  or  within 
time  thereafter  prescribed  by  statute  in 
other  cases. — ^Bz  parte  Burrill,  24  Cal.  850. 
353. 

6.  Practice  If  dlssstlsfled.  —  Practice 
where  party  is  dissatisfied  with  allowance 
of  costs  on  appeal  by  supreme  court  la. 
within  time  allowed  for  filing  petition  for 
rehearing,  to  make  application  to  that  court 
for  modification  of  its  judgment. — Gray  v. 
Gray,   11  Cal.  341. 

7.  Statute  of  limitations  on  judgment 
for  costs  awarded  by  appellate  court  com- 
mences to  run  from  entry  thereof  in  docket. 
— McMann  v.  Superior  Court,  74  Cal.  106, 
108,    15    Pac.   448. 

8.  Trial  court  caa  not  vacate  Judgment 
for  costs  om  appeal  docketed  in  conformity 
with  Rule  XXIII  of  supreme  court  and 
section  958,  ante,  but  it  may  vacate  or 
modify  such  Judgment  if  it  be  not  in  con- 
formity with  the  order  of  the  appellate 
court. — Chapman  v.  Hughes,  3  Cal.  App.  622, 
86  Pac.   908. 


§  1035.    INTEREST  AND  COSTS  MUST  BE  INOLUDED  BY  THE  CLERZ 

IN  THE  JUDGMENT.    The  clerk  must  include  in  the  judgment  entered  up  by 

him,  any  interest  on  the  verdict  or  decision  of  the  court,  from-  the  time  it  was 

rendered  or  made,  and  the  costs,  if  the  same  have  been  taxed  or  ascertained ; 

and  he  must,  within  two  days  after  the  same  are  taxed  or  ascertained,  if  not 

included  in  the  judgment,  insert  the  same  in  a  blank  left  in  the  judgment  for 

that  purpose,  and  must  make  a  similar  insertion  of  the  costs  in  the  copies  and 

dockets  of  the  judgment. 

History:    Enacted  March  11,  1872,  founded  on  fi  511  Practice  Act. 
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IPt.  II, 


INTEREST   AND   COSTS— INCLUDED  IN 

JUDGMENT. 

1.  Ali.nony — Computation  of  interest  on. 

2.  Ambiguity — Compound  interest. 
3,4.  Appeal — Modification — Effect  of. 

5.  Computation — Time  of. 

6.  Construction  of  section. 

7,  8.  Delay  in  entering  judgment. 

9.  Failure  to  file  memorandum — Void  judg- 
ment. 

10.  Matter  of  right. 

11.  Mechanics'  liens — Computation  of  inter- 

est. 

12.  Open    account  —  Interest    allowed    from 

ascertainment  of  balance. 

13.  Premature  insertion  in  judgment — Effect 

of. 

14.  Same — Error  cured. 

15.  Promissory    note — Finding   by   court   in 

action  upon. 

16.  Waiver  by  not  claiming. 

Aa  to  totereat  on  allowed  dalma  Im  pro- 
bate, see,  post,   §§  1494.   1513  and  notes. 

Aa  to  Intcreat  on  dtabnraementa  In  action 
of  partition,  see,  ante,  §  801. 

1.  Alimony— Computation  of  intereat  on. 

— Upon  decree  for  payment  of  alimony  in- 
terest should  be  allowed  from  time  each 
ruccessive  payment  became  due  but  should 
iiJt  be  compounded. — Huellmantel  v.  Huell- 
:nantel,   124   Cal.   583,  590,  57  Pac.   582. 

2.  Amblsvlty    —    Compound      intereat. — 

Where  Judgment  is  headed  "January  27th, 
A.  D.  1899,"  date  of  rendition  of  Judsrment, 
but  clerk  had  included  in  Judgment  actu- 
ally entered  sometime  thereafter  Interest 
up  to  the  time  of  entry,  and  provided  that 
judgment  should  bear  interest  from  date 
liereof  till  paid,  date  at  heading  creates 
ambiguity  on  face  of  Judgment  which 
debtor  is  entitled  to  have  removed. — Cut- 
lln:;  Fruit  P.  Co.  v.  Canty,  141  Cal.  692, 
697,   75   Pac.   564. 

3.  Appeal— ModiUcatlon  —  ESffect  of. — In- 
terest from  time  of  rendition  of  Judgment 
is  not  affected  by  modification  of  Judgment 
on  appeal. — Clark  v.  Dunnam,  46  Cal.  204, 
208. 

4.  Interest  must  be  allowed  from  date 
of  rendition  of  Judgment,  and  where  Judg- 
ment is  modified  after  appeal,  it  should 
draw  interest  from  date  of  Its  original  ren- 
dition, and  not  only  from  date  of  modifica- 
tion.— Barnhart  v.  Edwards,  128  Cal.  572, 
575,  61  Pac,  176. 

6.  Computation  —  Time  of.  —  Judgment 
should  be  entered  for  amount  of  verdict 
with  interest  at  legal  rate  from  day  on 
which  it  was  returned  by  Jury,  and  clerk 
has  no  authority  to  add  to  amount  of  ver- 
dict interest  thereon  up  to  time  of  entry 
of  Judgment  and  provide  that  such  gross 
sum  shall  bear  Interest. — ^Alpers  v.  Scham- 
mel.  75  Cal.  590,  594,  17  Pac.  708.  See  Golden 


Gate    M.    &   Mln.    Co.    v.    Joshua    Hendy   M. 
Works,   82  Cal.   184,   185,   23   Pac.   45. 

6.  ConHtractlon  of  aection. — Interest  up 
to  time  Judgment  was  rendered  should  be 
added  to  principal  to  constitute  amount 
of  Judgment;  theory  of  law  being,  not  that 
party  recover  amount  of  particular  note, 
or  chose  In  action,  but  that  he  recover 
damages  for  non-performance  of  contract, 
and  in  case  of  failure  to  pay  money  true 
measure  of  damage  is  amount  of  money 
owing  and  interest  agreed  upon.  This 
amount  being  ascertained  by  Judgment, 
statute  steps  in,  and  regulates  whether 
it  shall  bear  Interest,  and  at  what  rate. — 
Guy  V.  Franklin,  5  Cal.  416,  '417. 

7.  Delay  in  enterlngp  Judgment. — Case 
where  judgment  is  not  rendered  on  verdict 
or  on  facts  found'  by  court  or  referee  until 
some  time  thereafter  is  provided  for  by 
this  section,  authorizing  interest  to  be  in- 
cluded down  to  rendition  of  Judgment. — 
Gray  v.  Palmer,   28  Cal.   416,   420. 

S.  Where  judgment  Is  not  entered  until 
one  year  after  rendition  of  verdict,  clerk 
should  include  therein  interest  on  amount 
of  verdict  from  time  of  its  rendition,  as 
this  section  expressly  provides.  There  is 
nothing  to  contrary  In  Alpers  v.  Scham- 
mel,  75  Cal.  590,  17  Pac.  708:  but  If  there 
were  decision  would  be  In  direct  conflict 
with  statute  and  would  be  overruled. — 
Golden  Gate  M.  &  Min.  Co.  v.  Joshua  Hendy 
M.  Works.  82  Cal.  184,  185,  23  Pac.  45. 

9.  Failure  to  llle  memorandum — Void 
Judgment. — Action  of  clerk  in  inserting 
costs  in  Judgment  is  mere  ministerial  act 
depending  entirely  for  its  basis  upon  mem- 
orandum of  costs,  and  where  no  memoran- 
dum' has  been  served  on  opposite  party  or 
has  been  filed  Judgment  for  costs  is  void. — 
Riddell  v.  Harrell,  71  Cal.  254.  260.  261,  12 
Pac.  67.  See  Chapin  v.  Broder,  16  Cal. 
403,    418. 

10.  Matter  of  rlsbt. — Right  to  interest 
from  rendition  of  Judgment  Is  created  by 
this  section  and  party  entitled  thereto  can 
not  be  deprived  of  such  right  because  court 
formulates  Judgment  to  be  entered  Instead 
of  leaving  it  to  action  of  clerk  alone. — 
Barnhart  v.  Edwards.  128  Cal.  572,  575,  61 
Pac.   176. 

11.  Meehaniea'  liena — Computation  of  la- 
terent. — Interest  In  Judgment  foreclosing 
mechanics'  Hens  of  contractor  should  be 
allowed  on  various  amounts  from  times 
they  became  due  and  not  only  upon  gross 
amount  from  time  of  commencement  of  ac- 
tion.— Knowles  v.  Baldwin.  125  Cal.  224,  227. 
57  Pac.  988. 

12.  Open  account— Intereat  nllowed  from 
aacertainment  of  balance. — In  an  action  for 
the  reasonable  value  of  goods  upon  an  open 
account  interest  Is  allowable  from  the  date 
upon  which  the  balance  is  due  was  ascer- 
tained, only. — Sea  v.  Lforden,  87  Cal.  App. 
444,  145  Pac.  85,  following  doctrine  In  Erlck- 
8on  V.  Stockton  &  T.  C.  R.  Co..  148  Cal.  206, 
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S2  Pac.   961;   Merchants'   Collection   Agrency 
V.  Oopcevlc,  23  Cal.  App.   216,  137   Pac.   609. 

18.  Prematvre  Insertion  In  Judfirment— 
Effect  of. — Insert ingr  in  Judgrment  amount 
of  costs  before  they  are  taxed  or  properly 
ascertained  is  mere  clerical  misprision  of 
clerk  and.  thougrh  erroneous,  does  not  affect 
validity  of  judgment  or  order  of  sale  issued 
thereon.  Subsequent  g-rantingr  of  motion  to 
retax  has  effect  of  amending-  judgment  and 
curing*  error. — Janes  v.  BuIIard,  107  Cal. 
130.  132,  40  Pac.  108. 

14.  Same— Error  eared. — Order  reducing 
amount  of  costs  claimed  cures  error  of 
clerk   in  entering  same  in  Judgment  with- 


out awaiting  retaxatlon  of  the  costs. — 
Foley  V.  California  H.  Co.,  115  Cal.  184,  196. 
66  Am.  St.  Rep.  87,  47  Pac.  42. 

15.  PromlTi.sory  note^Flndlng  by  coart  In 
action  upon  embraces  whole  amount  due  as 
principal  and  interest  at  date  of  finding,  and 
bears  interest  thereafter  as  whole  at  legal 
rate  and  not  according  to  rate  stipulated 
in  note. — Murdock  y.  Clarke.  88  Cal.  384,  26 
Pac.    601. 

16.  IValrer  by  not  claiming. — Costs  not 
claimed  as  provided  In  section  1033,  ante, 
and  interest  as  provided  in  this  section  are 
waived. — Hotchkiss  v.  Smith.  108  Cal.  285. 
286.  41  Pac.  804. 


§  1036.  WHEN  PLAINTIFF  IS  A  N0NBE8IDENT  OB  FOREION  COSPO- 
SATION,  DEFENDANT  MAT  REQUIRE  SECURITY  FOR  COSTS.  When 
the  plaintiff  in  an  action  or  special  proceeding  resides  out  of  the  state,  or  is  a 
foreign  corporation,  security  for  the  costs  and  charges,  which  may  be  awarded 
against  such  plaintiff>  may  be  required  by  the  defendant.  When  required,  all 
proceedings  in  the  action  or  special  proceeding  must  be  stayed  until  an  under- 
taking, executed  by  two  or  more  persons,  is  filed  with  the  clerk,  to  the  effect 
that  they  will  pay  such  costs  and  charges  as  may  be  awarded  against  the  plain- 
tiff by  judgment,  or  in  the  progress  of  the  action  or  special  proceeding,  not 
exceeding  the  sum  of  three  hundred  dollars.  A  new  or  an  additional  under- 
taking may  be  ordered  by  the  court  or  judge,  upon  proof  that  the  original 
undertaking  is  insufficient  security,  and  proceedings  in  the  action  or  special 
proceedings  stayed  until  such  new  or  additional  undertaking  is  executed  and 

filed. 

History:  Bnacted  March  11,  1872,  re-enactment  of  fi  512  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  181,  held  unconstitutional,  see  history,  fi  5  ante; 
amendment  re-enacted  March  18,  1903,  Stats,  and  Amdts.  1903,  p.  187. 


NONHESIDBNT  OB  FOREIGN  CORPORA- 
TION PLAINTIFF— SECURITY 
FOR  COSTS. 

L  As  a  matter  of  right. 

2.  Exception  to  sureties. 

3.  Form  and  sufficiency  of  security. 
i.  Section  not  exclusive. 

5.  Undertakings  by  nonresidents  —  Power  to 

extend  time. 

6.  Will  contest — Order  requiring  security  for 

eoets  to  be  filed  within  ten  days,  ineffec- 
tual. 

1.  A«  A  matter  of  lisrht. — Statute  vests 
defendant  with  rigrht  to  security  for  costs, 
and  court  can  not  against  his  will  deprive 
him  of  It. — Clune  v.  Sullivan,  56  Cal.  249, 
251. 

X  Ezeepttos  to  aiiretles. — The  provisions 
of  the  above  section  do  not  authorize  the 
service  of  exception  to  the  sureties  in  an 
undertaking  for  security  for  costs  given  by 
a  nonresident  plaintiff;  the  only  remedy, 
if  the  security  given  is  Insufficient,  being 
that    the    court    may    order    a    new    or    an 


additional  undertaking. — Estate  of  Baker, 
176  Cal.  430,   168  Pac.   881. 

8.     Form    and    aiifllclcBcy    of    aecnrlty. — 

Where  the  security  for  costs  required  to 
be  given  on  behalf  of  a  nonresident  plaln- 
tiflT.  In  the  undertaking  it  is  recited  that  the 
"plaintiff  will  pay  all  costs  and  charges," 
etc.,  the  undertaking  Is  insufficient;  the 
sureties  must,  themselves,  expressly  prom- 
ise that  they  will  pay  costs  and  charges, 
etc. — Carter  v.  Superior  Court,  176  Cal.  752, 
169    Pac.    667. 

4.  Section  not  ezclaalTe. — This  section 
does  not  by  application  of  principle  ex- 
pressio  unius  exclusio  alterius  prevent 
court  requiring  security  for  costs  as  terms 
upon  allowing  an  amendment,  etc.,  under 
section  473,  ante. — Clune  v.  Sullivan,  56  Cal. 
249,    251. 

6.  rndertaklBsa  by  nonreaidcata— 'Power 
to  extead  time. — The  undertaking  required 
by  the  above  section  to  be  given  to  a  non- 
resident plaintiff  may  be  extended  under 
the  provisions  of  section  1064,  post. — Hertz 
v.  Superior  Court,  35  Cal.  App.  83,  169 
Pac.   258. 

See   pars.    2,    3,   this   note. 
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IPtll. 


0.  Will  coBtcat— Order  reqvlrUis 
rity  for  coata  to  b«  Oled  wltblm  tea  tlaySf 
Ineffectual  for  any  purpose  because  under 
above  section  and  section  1037,  post,  parties 


have  thirty  days  In  which  to  file  undertak- 
ing: to  secure  costs. — Estate  of  Dean,  149 
Cal.  47,  87  Pac.  IS. 


§  1037.    IF  SUCH  SECTTBITT  BE  NOT  OIVEN,  THE  ACTION  HAT  BE 

DISMISSED.    After  the  lapse  of  thirty  days  from  the  service  of  notice  that 

security  is  required,  or  of  an  order  for  new  or  additional  security,  upon  proof 

thereof,  and  that  no  undertaking  as  required  has  been  filed,  the  court  or  judge 

may  order  the  action  or  special  proceeding  to  be  dismissed. 

History:  Enacted  March  11,  1872,  re-enactment  of  {614  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  181,  held  unconstitutional,  see  history,  fi5  ante; 
amendment  re-enacted  March  18,  1903,  Stats,  and  Amdts.  1903,  p.  188. 


NONBESIDENT    PLAINTIFF  —  DISMIS- 
SAL FOE  WANT  OF  SECURITY. 

1.  Construction  of  section — Matter  of  right. 

2.  Contest  of  probate  of  will. 

3.  Same — Costs  in — Requiring  security  for  to 

be  filed  within  ten  days. 

4.  Defective  undertaking — Jurisdiction  —  Dis- 

missal discretionary. 

5.  Same — Same  —  Failure  to  file  when  prop- 

erly required — ^Prohibition. 

6.  Judgment  not  a  bar. 

7.  Time  of  motion — Appeal-bond. 

1.  Conatraetloa  of  aeetios— Matter  of 
riffht. — Amount  as  well  as  condition  of 
bond  Is  prescribed  by  code,  and  court  has 
nothing  to  do  with  flxingr  same.  Statute 
vests  In  defendant's  rlsrht  to  have  bond, 
and  court  can  not  deprive  him  of  that  risrht 
or  alter  amount  or  terms  of  bond  required. 
When  demand  for  security  is  made.  law 
Itself  stays  further  proceedings  on  part  of 
plaintiff  until  demand  is  complied  with  ac- 
cording to  provisions  of  code.  After  un- 
dertaking or  bond  in  form  specified  is 
grlven,  new  or  additional  undertaking:  nriay 
be  required  by  court  when  first  is  deemed 
insufflcient,  but  court  has  no  power  to 
dispense  with  fflvlnsr  of  first  bond  or  under- 
taking.— Meade  Co.  Bank  v.  Bailey,  137  Cal. 
447.    449,    70    Pac.    297. 

2.  ConteHt  of  probate  of  will  is  not  ac- 
tion provided  for  in  this  section,  and  there- 
fore nonresident  contestant  need  not  give 
this  security. — Estate  of  Joseph,  118  Cal. 
660,   662,   50  Pac.   768. 

3.  Same— Coflta  la^— Rcqiilrlnir  aeenrlty 
for  to  be  flled  wltbla  tea  daya  ineffectual 
for  any  purpose.  See,  ante,  f  1036,  note 
par.  6. 

4.  Defective  aadertaklas^— Jarladlctloa— 
Dlamlaaal  dlacrctloaary. — Where  a  nonresi- 


dent plaintiff,  of  whom  security  for  costs 
is  required,  attempts  In  good  faith  to  com- 
ply with  the  requirements  of  the  statute, 
but  flies  an  undertaking  defective  as  to 
form,  the  court  does  not  lose  jurisdiction 
of  the  action  after  the  expiration  of  thirty 
days,  and  is  not  bound  to  dismiss  the  ac- 
tion, but  has  the  discretion  to  grant  leave 
to  the  plaintiff  to  file  a  proper  undertak- 
ing.— Carter  v.  Superior  Court,  176  Cal.  752, 
169  Pac.  667. 


5.  Same— Same— Fallare  to  llle  when 
properly  reqvlred— Probibltloa. — In  a  case 
in  which  the  court  refuses  to  dismiss  an 
action  because  of  failure  of  a  nonresident 
plaintiff  to  give  security  for  costs  when 
properly  required  to  do  so,  and  is  proceed- 
ing to  try  the  cause  without  the  under- 
taking required  by  law  to  be  flled.  the 
defendant  has  no  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of 
law  and  prohibition  will  lie  to  restrain  the 
trial  court  from  proceeding. — Carter  v.  Su- 
perior  Court,   176   Cal.    752,   169   Pac.   667. 

6.  Jadgmeat  aot  a  bar. — Judgment  of 
dismissal  for  failure  to  flle  undertaking  is 
not  Judgment  on  merits,  matter  directly  ad- 
Judged  being  that  plaintilT  failed  to  give 
security  for  costs  and  therefore  could  not 
be  heard,  not  that  he  had  no  cause  of  ac- 
tion or  that  defendant  had  valid  defense, 
and  therefore  is  not  bar  to  subsequent 
action. — Rosenthal  v.  McMann,  93  Cal.  605, 
609,   29   Pac.   121. 

7.  Time    of    motioa   —  Appeal  -  boad.  — 

Where  notice  requiring  security  is  not  ac- 
companied by  order  staying  proceedings, 
and  is  given  on  the  day  before  Judgment 
ia  rendered,  motion  for  dismissal  made 
after  appeal  is  taken  will  not  be  granted, 
as  in  such  case  motion  comes  too  late  and 
appeal-bond  furnishes  sufficient  security 
for  future  coats. — Comstock  v.  Clemens,  19 
Cal.  77,   80. 


§  1038.    COSTS  WHEN  STATE  IS  A  PARTY.    When  the  state  is  a  party, 
and  costs  are  awarded  against  it,  they  must  be  paid  out  of  the  state  treasury. 

History:   Enacted  March  11,  1872. 
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COSTS  WHEN  STATE  A  PABTT. 

1.  Coeto  against — Officer  not  affected. 

2.  Connael  fees. 

3.  Publication — Bj  whom  paid. 

Seevrlty    for*  eamtu    not    required    to    bo 
StvoB  hT  state* — See,  post,  f  1058. 

1.  Cooto   ayiaat— OMcer   mot    afleeted. — 

Dispensinflr  with  undertaklnsr  on  appeal 
does  not  necessarily  imply  that  personal 
liability  for  costs  or  damaffes  may  not  be 
tendered  affalnst  bounty  officer. — Lamberson 
V.  Jefferds.  116  CaL  492,  494,  48  Pac.  486. 

2.  CowMol      fees.    This      section      deals 
mainly  with  ''costs"  as  such,  and  does  not 


include  counsel  fees  for  services  rendered 
in  action  to  which  state  is  party. — Sulli- 
van V.  Gaffe.  145  Cal.  769,  767.  769.  79  Pac. 
687. 


8.  PnblleatloB— By  whom  paid* — In  ac- 
tion agrainst  defaulting  purchaser  of  state 
lands,  cost  of  publication  of  summons 
should  be  included  in  costs  taxed  against 
defendant,  and  entire  amount  of  judgment 
is  to  be  collected  of  defendant  by  execu- 
tion if  possible,  but  if  execution  be  re- 
turned unsatisfied,  cost  of  publication  is 
chargeable  affainst  state,  and  payable  out 
of  greneral  fund. — Lawrence  v.  Booth.  46 
Cal.    187.    189. 


§  1039.    COSTS  WHEN  COUNTY  IS  A  PABTT.    When  a  county  is  a  party, 
and  costs  are  awarded  against  it,  they  must  be  paid  out  of  the  county  treasury. 

History:   Enacted  March  11,  1872. 


!•    Oaato      asateat      oflletal. — Dispensing  pacity. — Lamberson  v.  Jefferds,  116  Cal.  492. 

with  undertakinsr  for  costs  does  not  neces-  494.  48  Pac.  485. 

sarlly    imply    that    personal    judarment    for  seenrtty    for    eost»— Not    required    to    hm 

costs  or  damages  can   not  be   rendered   in  ^^em  by  conmty* — See,  post,  9  1058. 
action  against  oountjr  official  in  official  ca- 


CHAPTER  VII. 

GENERAL  PK0VISI0N8. 


{ 1045.    Loet  papers,  how  supplied.  $  1053. 

11046.  Papers  without  the  title  of  the  ac- 

tion, or  with  defective  title,  may      1 1054. 
be  valid. 
(  1046a.  Papers   destroyed   by   flre    or   other      i  1055. 
calamity.    Idling  nunc  pro  tunc. 

1 1047.  Successive  actions  on  the  same  con-      %  1056. 

tract,   etc. 

1 1048.  Consolidation  of  several  actions  into      1 1057. 

one. 

i  1049.    Actions,  when  deemed  pending.  %  1057a. 

^  1030.    Actions  to  determine  adverse  claims 

and  by  sureties.  1 1058. 

$  1051.    Testimony,  when  to  be  taken  by  the 

dcrk.  1 1059. 

1 1052.  The  clerk  must  keep  a  register  of  ac- 
tions. 


Two  of  three  referees,  etc.,  may  do 

any  act. 
Time  within  which  an  act  is  to  be 

done  may  be  extended  by  the  court. 
Actions  against  a  sheriff  for  official 

acts. 
Corporations  may  become  sureties  on 

undertakings  and  bonds. 
Undertakings  mentioned  in  this  code, 

requisites  of. 
Justification  b7  corporate  surety  on 

bonds. 
People  of  state  not  required  to  give 

bonds  when  state  is  a  party. 
Surety     on     appeal     substituted     to 

rights  of  judgment  creditor. 


§1046.    LOST  PAPERS,  HOW  STJPPLIED.     If  an  original  pleading  or 
paper  be  lost,  the  court  may  authorize  a  copy  thereof  to  be  filed  and  used 

in.stead  of  the  original. 

History:   Enacted  March  11,  1872. 


liOST  PAPERS— HOW  SUBSTITUTED. 

1.  Evidence — Loss  of  judgment-roll. 

2.  Intendment  or  presumption. 

3.  Lost  pleadings — Trial  on  merits. 
4.5.  Notice  of  motion  to  substitute. 


7.  Substituted  papers — Service  by  publi- 

cation — Findings  of  court  and  con- 
tents of  judgment-roll  —  Presump- 
tion on  appeal. 

8.  Summons,  loss  of — Motion  to  dismiss. 

9.  Trial  court  must  make  substitution. 
10.  Same — Practice. 


6.  Practice  —  Manner  of  correcting  loss      Ih'^^-  Weight  to  be  given  copies. 

of  pleadings,  ete,  13.  Same — Summons  and  proof  of  serviee. 
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Aa  to  antbentlcatloB  of  records*  see,  post, 
SS  1905.   1906   and  note. 

As   to    certlllcstes  to   copies    of  ^rritlnss. 

see,  post,  §§  1923  et  seq.  and  notes. 

Aa  to  coplea  of  foretsn  records,  see.  post, 
S  1907. 

Aa  to  presentation  of  loat  claim  airalnst 
estate  of  decedent,  see,  post,  §  1497  and 
note. 

As  to  proof  of  lost  or  d^itroyed  will,  see, 
post,   §S  1338   et  seq.  and  notes. 

1.  Brldencc  —  Loas     of     Judffment-roll. — 

Record  of  judg-ment  In  Judgrment-book 
should  be  admitted  as  competent  evidence 
of  what  matters  were  considered  and 
passed  upon  by  court  In  case  Judgrment-roll 
be  lost. — Simmons  v.  Threshour,  118  Cal. 
100,   101,   60  Pac.  312. 

2.  Intendment  or  preaamptlon. — Where 
copy  of  paper  appears  in  Judgrment-roU  it 
will  be  inferred  that  origrinal  had  been 
lost  and  copy  substituted  by  order  of  court 
upon  proper  showing:. — Sichler  v.  Look,  93 
Cal.  600,  608,  29  Pac.  220. 

S.     Loat   of  pleadlnsa— Trial  on  merits. — 

A  Judgrment  rendered  on  a  justices'-court 
appeal  can  not  be  questioned  on  the  gnround 
that  the  superior  court  was  without  juris- 
diction to  try  the  case,  for  the  reason  that 
the  Justices'  court  had  no  Jurisdiction  on 
account  of  the  loss  of  the  original  com- 
plaint, and  the  lack  of  any  copy  thereof  on 
tile  therein,  where  trial  was  had  on  the 
merits  in  the  superior  court  without  ob- 
jection being  made  to  the  Jurisdiction  of 
the  superior  court,  or  other  objection,  ex- 
cept to  the  motion  to  substitute  a  copy 
for  the  origrinal  lost  complaint. — Brians  v. 
Superior  Court,  32  Cal.  App.  206,  162  Pac. 
420. 

4.  Notice  of  motion  to  snbstltntc. — Sub- 
stitution of  papers  Is  always  within  discre- 
tion of  court  and  no  notice  of  motion  to 
apply  for  it  need  be  griven  when  notice  can 
be  of  no  use. — Benedict  v.  Cozzens,  4  Cal. 
381.  382. 

5.  See  People  v.  Cazalis,  27  Cal.  522,  523, 
where  it  is  said  above  case  may  be  dis- 
ting-uished  from  greneral  rule  in  that  there 
defendant  answered  substituted  complaint 
before  objection  that  it  was  allowed  to  be 
filed  without  notice  was  taken  and  also  say 
that  If  it  could  not  be  so  distinguished  it 
would  be  overruled. 

0.  Practice — Manner  of  correcting  loss 
of  pleadtngra,  etc.,  is  to  show  by  affidavit 
what  record,  loss  of  which  is  to  be  sup- 
plied, contained.  Substitution  can  only  be 
made  after  personal  notice  of  Intention  to 
move  court,  and  notice  must  be  sufficiently 
explicit  to  advise  opposite  party  of  what 
is  Intended  as  well  as  to  enable  him .  to 
controvert  affidavits. — McLendon  v.  Jones, 
8  Ala.  298,  42  Am.  Dec.  640,  quoted  and  ap- 
proved in  People  v.  Cazalis,  27  Cal.  522,  623. 

7.  Snbstltntcd  papers— Service  by  pub- 
llcntlon— Findings  of  court  and  contents  of 


Jndffment-roU-^Presvmpttom  om  appeals — In 

a  case  in  which  a  printed  form  of  complaint 
is  found  in  the  Judg:ment-roll,  the  printed 
form  also  containing:  an  attached  printed 
verification,  with  the  signature  of  affiant 
and  notary  public  all  printed,  as  in  the  body 
of  the  complaint,  and  the  order  of  public£< 
tion  of  summons  contained  in  such  judg- 
ment-roll, by  reference  to  a  "verified  com- 
plaint on  file"  therein,  recites  that  it 
appears  to  the  court  that  a  grood  cause  of 
action  exists  In  favor  of  the  plaintiff  and 
against  the  defendants,  and  where  the 
judg-ment  therein  recites  that  the  de- 
fendants had  been  "duly  and  regularly 
summoned  to  appear  and  answer  plaintiff's 
complaint,"  an  appellate  court  must  pre- 
sume, in  the  absence  of  evfdence  to  the 
contrary,  that  the  trial  court  for  good 
cause  permitted  a  copy  of  the  complaint 
filed  therein  to  be  substituted  in  lieu  and 
place  of  the  origrinal. — Shattuck  v.  Palmer, 
41  Cal.  App.  701,  183  Pac.  269,  applying  the 
doctrine  in  Schiler  v.  Look,  93  Cal.  600,  29 
Pac.  220. 

8.  Sammona»  loss  of— Motlom  to  dlsmtoii. 

— Fact  that  summons  in  an  action  was  lost 
for  time  makes  no  difference  on  motion 
to  dismiss  under  section  681,  ante,  as  party 
had  remedy  undef  this  section  to  supply 
copy  of  lost  summons. — Grant  v.  McArthur, 
137   Cal.    270,   272,   70   Pac.   88. 

9.  Trial    conrt    mnat    make    aabstltntion. 

• — Appellate  court  has  no  control  over  rec- 
ord of  trial  court,  and  in  case  of  loss  of 
judgrment-roll  order  substituting:  copies 
therefor  Is  within  province  of  trial  court. 
— Buckman   v.    Whitney,    28   Cal.    555,  556. 

10.  Same— 'Practice. — In  case  of  appeal 
where  Judgment-roll  or  other  papers  neces- 
sary to  be  Included  In  transcript  are  lost 
application  should  be  made  to  trial  court 
upon  notice  to  opposite  parties  to  restore 
its  record  by  supplyingr  defects  occasioned 
by  loss  and  then  taking:  transcript  of  record 
thus  restored.  Proceeding  should  be  for 
court  upon  due  notice  to  ascertain  what 
particular  papers  constitute  judgrment-roll: 
to  order  that  such  papers  be  attached  to- 
grether,  filed  in  court,  and  that  the  same 
thenceforth  constitute  Judgrment-roll;  and 
not  for  court  to  order  that  copies  of  cer- 
tain papers  mlgrht  be  used  in  preparing 
transcript  on  appeal  with  same  effect  as 
orig-lnals. — Buckman  v.  Whitney,  28  Cal. 
656.   657,   659. 

11.  Wclvbt  to  be  gtren  copies. — Order 
authorizing:  copies  to  be  filed  is  determina- 
tion that  they  are  correct  copies  of  orijf- 
Inals,  and  copies  thus  substituted  are  en- 
titled to  same  weight  as  would  be  originals. 
— Hibernia  Sav.  &  L.  Soc.  v.  Matthla,  116 
Cal.  424,  426.  48  Pac.  370.  See  Knowlton  v. 
Mackenzie,  110  Cal.  183,  42  Pac.  6S0. 

12.  Copies  of  papers  substituted  as  pro- 
vided by  this  section  are  entitled  to  same 
welg:ht  as  would  be  originals. — Knowlton 
v.  Mackenzie.  210  Cal.  i83,  190,  42  Pac    S80. 
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18.     Same— SommoBs  and  proof  of  aerrlce.  tion  by  service,  may  proceed  upon   substi- 

— Summons  with  proof  of  service  Indorsed  tuted    record   same   as   It   mlsbt   have   done 

thereon    beins   lost,   court   may    order   copy  upon   original. — HIbernIa  Sav.   &  L.   Soc.   v. 

substituted,   and   havinsr   acquired   jurlsdlc-  Matthla,  116  Gal.  424,  426,  48  Pac.  370. 


§  1046.  PAPERS  WITHOUT  THE  TITLE  OF  TH£  ACTION,  OR  WITH 
DEFECTIVE  TITLE,  MAY  BE  VALID.  An  affidavit,  notice,  or  other  paper, 
without  the  title  of  the  action  or  proceeding  in  which  it  is  made,  or  with  a 
defective  title,  is  as  valid  and  effectual  for  any  purpose  as  if  duly  entitled,  if  it 
intelligibly  refer  to  such  action  or  proceeding. 

History:     Enacted  March  11,  1872,  re-eoactment  of  fi  531  Practice  Act. 


KO  TITLE  OR  DEFECTIVE  TITLE. 

1,2.  Absence  of  title — Affidavit  as  basis  for 
writ  of  mandamus. 

3.  Defective   title   of   paper — ^Does   not  in- 

validate judgment. 

4.  New  undertaking  in  appellate  court. 

5.  Non-prejudicial  defect. 

6.  Notice  of  appeal. 

7.  Omission  of  name  of  one  plaintiff. 

1.  Absence  of  title— Aflldavlt  aa  baaia 
for  wrrit  of  mandamna  is  not  invalid  be- 
cause it  does  not  contain  title  of  cause  in 
which  writ  is  issued.  Affidavit  is  as  valid 
without  title  as  with  it. — McCrary  v. 
Beaudry,  67  Cal.  120,  122,  7  Pac.  264. 

2.  Affidavit  on  motion  for  change  of 
venue  attached  to  notice  and  demand  but 
not  entitled  In  action  and  referringr  to 
"above  entitled  action"  may  be  held  to 
refer  to  action  entitled  in  notice  and  de- 
mand and  is  sufficient  under  this  section. — 
Watt  V.  Bradley,  95  Cal.  415,  417.  30  Pac. 
557. 

S.  Defective  title  of  paper— Doca  not  In- 
validate JndKnient.-7-Under  the  provisions 
of  the  above  section  a  mere  defect  in  the 
title  of  a  paper  in  a  cause  does  not  oper- 
ate to  invalidate  a  Judgrment  rendered 
therein,    if    it    intelligently    refers    to    the 


action  or  proceeding. — In  re  McGrew,  183 
Cal.    177.    190   Pac.   804. 

4.  New    ondertaklnfiT    In    appellate    eonrt 

will  always  be  allowed  where  appeal  is 
taken  bona  fide  and  not  for  delay,  upon  ob- 
jection that  undertaking  filed  in  lower 
court  is  imperfect  or  objectionable. — Coul- 
ter v.  Stark,  7  Cal.  244,  245. 

5.  Non-prejodlclal  defect. — Notice  of  tak- 
ing deposition  is  not  invalid  by  error  in 
title  of  cause  where  no  other  suit  was 
pending  between  parties  named  and  no  one 
was  misled  by  defective  title. — Mills  v. 
Dunlap,  3  Cal.  94,  97. 

6.  BTotlce  of  appeal  entitled  "Emma  But- 
ler V.  Thomas  Ashworth"  instead  of  "Han- 
nah Butler  V.  Thomas  Ashworth,"  but  duly 
entitled  as  to  court  and  department  in 
which  action  was  pending,  containing  num- 
ber of  cause  and  intelligibly  referring  to 
Judgment  and  order  appealed  from,  is  suf- 
ficient by  virtue  of  this  section  and  will 
not  invalidate  appeal. — Butler  v.  Ashworth, 
100  Cal.  334,  835.  34  Pac.  780. 

7.  ,  Oniiaalon   of   name    of   one   plain tUfi< — 

Notice  of  intention  to  move  for  new  trial 
directed  to  and  served  on  attorneys  who 
were  attorneys  for  all  plaintiffs,  is  not 
rendered  insufficient  because  name  of  one 
of  plaintiffs  is,  by  inadvemence,  omitted  in 
caption. — Cook  v.  Sudden,  94  Cal.  443,  444, 
29  Pac.  949. 


§  1046a.  PAPERS  DESTROYED  BY  FIBE  OR  OTHER  CALAMITY.  FIL- 
ING NUNC  PRO  TUNC.  In  all  cases  brought  under  the  provisions  of  any  act 
providing  for  the  establishment  and  quieting  of  title  to  real  property  in  cases 
where  the  public  records  in  the  office  of  the  county  recorder  have  been,  or  shall 
hereafter  be,  lost  or  destroyed,  in  whole  or  in  any  material  part  by  flood,  fire 
or  earthquake,  all  papers  filed  under  order  of  court  nunc  pro  tunc  as  of  the 
date  when  they  should  have  been  filed,  shall  have  the  same  force  and  effect  as 
if  filed  on  the  date  when  they  should  have  been  filed. 

History:    Bnactment  approved  April  21,  1909,  Stats,  and  Amdts.  1909, 
p.  1066. 

§  1047.    SUCCESSIVE  ACTIONS  ON  THE  SAME  CONTRACT,  ETC.    Suc- 
cessive actions  may  be  maintained  upon  the  same  contract  or  transaction, 
whenever,  after  the  former  action,  a  new  cause  of  action  arises  therefrom. 
History:    Enacted  March  11,  1872,  re-enactment  of  i  626  Practice  Act. 
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SUCCESSIVE  ACTIONS— SAME  CON- 

TEACT. 

1.  Action  for  breach  of  contract. 

2.  Continuous  breach — As  a  new  cause  of  ac- 

tion— Additional  damages. 

3.  Continuous  breach  of  contract  for  sale  of 

land. 

Aa  to  proeeedlnsa  om  forecloavre  of 
mortffiiffe  where  debt  falls  dae  at  different 
tlmea,  see,  ante,   S  728'  and  note. 

1.  Action  for  breach  of  contract. — Upon 
a  breach  of  a  contract  for  the  sale  of  land 
by  the  vendor,  the  vendee,  while  he  has  an 
election  of  remedies,  acquires  but  a  singrle 
cause  of  action,  which  must  be  enforced 
in  a  sinffle  proceeding. — ^Abbott  v.   The   76 


Land  and  Water  Co.,  161  Cal.  47,  118  Pac. 
425. 

^  Contiavoos  breaeh-^Aa  new  eavse  of 
action — Additional  danasres.^ — ^The  rule  here 
stated  has  no  application  to  actions  for  ad- 
ditional damages  on  account  of  some  par- 
ticular breach  involved  in  a  former  action. 
— Abbott  V.  The  76  Land  and  Water  Co.,  161 
Cal.  48,  118  Pac.  426. 

8.  Contlnnoua  breach  of  contract  for 
•ale  of  land. — Where  the  vendor  absolutely 
repudiates  the  contract,  such  repudiation 
constitutes  a  singrle  breach,  complete  at  the 
time  of  the  repudiation,  and  a  single  and 
entire  cause  of  action;  and  no  continuous 
breach  arises,  sivin^r  rise  to  new  causes  of 
action,  as  long  as  it  continues,  within  the 
meaniner  of  this  section. — Abbott  v.  The  76 
Land  and  Water  Co.,  161  Cal.  48,  118  Pac. 
425. 


§  1048.  CONSOLIDATION  OF  SEVERAL  ACTIONS  INTO  ONE.  Whenever 
two  or  more  actions  are  pending  at  one  time  between  the  same  parties  and  in 
the  same  court,  upon  causes  of  action  which  might  have  been  joined,  the  court 
may  order  the  actions  to  be  consolidated. 

Hiatory:    Enacted  March  11,  1872,  re-enactment  of  fi  626  Practice  Act. 


CONSOLIDATION  OP  ACTIONS. 

1.  Appellate  court  will  not  make. 

2.  Construction  of  section. 

3.  Evidence — Depositions. 

4.  Justice's  court — Has  jurisdiction  of  these 

separate  actions. 

5.  Nonsuit  as  to  certain  parties — Effect  of. 

6.  Where  consolidation  made. 

Aa   to   coBsoIldatlmff  aetioa*  t«   foreclose 
mecbanlcs'  lleas,  see,  post,  S  1196  and  note. 

Aa    to    Joinder   of   eavsea    of   action*    see. 
ante,    9  427  and  tiote. 

1.  Appellate     eonrt     will     not     make. — 

On  appeal  consolidation  of  causes  will  not 
be  made.^Wallace  ▼.  Bldredgre  (No.  2),  27 
Cal.  498,   500. 

2.  Constmctlon  of  section. — There  Is  no 
warrant  for  construlngr  this  section  as  re- 
. quiring:  a  consolidation  simply  because  the 
causes  of  action  might  have  been  Joined:  in 
other  words,  the  word  "may"  need  not  be 
construed  as  "must."  The  court  Is  hereby 
authorized  to  consolidate  cases  involvingr 
causes  of  action  which  migrht  have  been 
Joined,  where,  in  its  Judgrment,  the  inter- 
ests of  Justice  make  it  proper  that  a  con- 
solidation should  be  had. — Realty  Const.  & 
Mortg.  Co.  V.  Superior  Court,  165  Cal.  543. 
132  Pac.   1048. 


8.  Evidence — ^Depoaltlona  taken  In  any 
one  of  consolidated  actions  are  admis- 
sible on  trial  after  consolidation. — Wolters 
V.  Rossi,   126  Cal.  644.  649,  59  Pac.  143. 

4.  Jnatlccs*  court — Has  Jnrladletion  of 
tkree  aeparatc  action*  to  recover  same 
property,  value  of  which  Is  within  Juris- 
dictional amount,  after  same  have  been 
consolidated. — Cariagra  v.  Dryden,  29  Cal. 
807.  808. 

B.     NTonanlt   aa  to   certain  partica     Batecf 

of. — In  consolidated  actions  to  foreclose 
mechanics*  liens  plaintilTs  become  actors 
asralnst  each  other,  as  well  as  agrainst 
owners,  and  each  is  entitled  to  reduce  or 
avoid  lien  of  either  of  others  by  any  evi- 
dence that  would  have  that  effect.  Nonsuit 
of  one  plaintiff  as"  to  certain  defendants 
merely  determines  that  he  is  entitled  to 
nothing  as  against  those  defendants  and 
he  still  remains  party  to  consolidated  ac- 
tion as  agrainst  other  parties. — Kennedy  & 
S.  L.  Co.  V.  Dusenbery,  116  Cal.  124.  126*.  47 
Pac.   1008. 

«.  Where  consolidation  made. — Where 
cause  of  action  sued  on  in  several  actions 
might  have  been  united  in  one,  court  may 
order  consolidation.— Smith  v.  Smith.  80 
Cal.  823.  824.  21  Pac.  4.  22  Pac  186.  549: 
Wolters  V.  Rossi,  126  Cal.  644.  649.  59  Pac. 
143. 


§1049.    ACTIONS,  WHEN  DEEMED  PENDINO.    An  action  is  deemed  to 
be  pending  from  the  time  of  its  commencement  until  its  final  determination 
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upon  appeal,  or  until  the  time  for  appeal  has  passed,  unless  the  judgment  la 

sooner  satisfied. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  182,  act  held  uncon- 
stitutional, see  history,  §  5  ante. 


ACTIONS  DEEMED  PENDING,  WHEN. 

1.  Abatement,  plea  of — Practice. 

2.  Action  lies  on  final  judgment  only. 

3.  Alienation  of  property  pendente  lite- 

Effect  of. 

4.  Alimony   —   Jurisdiction    of   superior 

court — Eflfect  of  rendition  of  judg- 
ment, and  of  appeal  therefrom. 

5,6.  Same — Pendente  lite. 

7.  Amending  decree. 

8.  Attachment  bond — Suit  on. 

9.  Building  and  loan  association — Liqui- 

dation  by    commissioner  —  Compen- 
sation of  custodian. 

10,11.  Construction  of  section — In  general. 

12.  Costs — Final  adjudication  of  subject- 

matter. 

13.  Default — Action  is  still  pending  after 

entry  of. 

14.  Definition— ** Action"  and  ''cause  of 

action. ' ' 

15.  During  appeal  —  Code  proYision  does 

not  affect  rule. 

16.  During  interim  between  sustaining  of 

demurrer,  etc. 

17.  Evidence — Judgment  must  be  final — 

When  final. 

18|19.  Same  —  Judgment  as  —  Effect  of  ap- 
peal. 

20.  Same — Judgment  of  divorce. 

21,22.  Same— Rule   of   evidence   is   not   pre- 
scribed. 

23.  Same — Within  time  for  appeal. 

24.  Excepting  to  sufficiency  of  sureties. 

25.  Final    judgment    terminates    proceed- 

ing— BeiuK>n  of  rule. 

26.  Former  action — ^"Pendency  of." 

27,28.  Former  adjudication — Judgment  must 
be  final. 

29-31.  Same — Plea   in   abatement — Evidence. 

32.  Jurisdiction  exhausted  by  final  judg- 

ment. 

33.  Modification   of  judgment  or  supple- 

mental decree. 

34.  Motion    for    new    trial  —  Absence    of 

order  of  the  court. 

35.  New  trial — Pendency  of  motion  for. 

36.  Prohibition— Will  lie  to  restrain  fur- 

ther proceedings. 

37.  Satisfaction    of    judgment    makes    it 

final. 

38,39.  Satisfaction  by  execution — Not  bar  to 
appeal. 

40.  Settlement  of  guardian's  account. 

41«  Statute  of  limitations — Does  not  com- 
mence to  run  until,  when. 


42.  When  judgment  final. 

43.  Writ  of  assistance — Judgment  as  evi- 

dence. 


As  to  kour  action  la  comnieBeed,  see. 
ante,    fi  405   and   note. 

Aa  to  offer  to  allow  Jodsmcnt*  see,  ante, 
S  997  and  note. 

Aa    to    when    an    action    la    pcndlnSf    see 

note  Ann.  Cas.  1912A,  pp.  843-845. 

1.  Abatement,  plea  of-— Practice. — Where 
answer  contains  plea  of  abatement  by 
reason  of  another  action  pending  and  also 
defense  on  merits  better  practice  is  to  first 
try  issue  made  by  plea  in  abatement. — 
Leonard  v.  Flynn,  89  Cal.  636,  641,  23  Am. 
St.  Rep.  500,   26  Pac.   1097. 

2.  Action  Ilea  on  llnal  Jvdffment  only. — 

Action  will  not  lie  upon  judgment  until 
it  has  become  final.  Until  it  has  become  so 
no  cause  of  action  upon  judfirment  has  ac- 
crued.— Hills  V.  Sherwood,  33  Cal.  474.  479; 
Feeney  v.  Hinckley.  184  Cal.  467,  468,  470, 
86  Am.  St.   Rep.   290,  66  Pac.  580. 

8.  Alienation  of  property  pendente  lite 
— ESffect  of« — Any  alienation  of  property  in- 
volved in  action  while  it  la  pending  is  sub- 
ject to  rights  of  other  party  and  will  be 
subject  to  judflnnent  thereafter  rendered  in 
case,  and  srrantee  of  plaintiff  who  buys 
property  at  execution  sale  is  presumed  to 
know  course  of  proceedlngrs  and  state  of 
record  from  which  title  of  his  grantor  pro- 
ceeded, and  he  is  presumed  to  know,  too, 
that  riffht  of  defendant  is  to  take  appeal 
within  statutory  time  and  also  conse- 
quences of  prosecution  of  this  right,  and 
he  may  be  supposed  to  purchase  with  refer- 
ence to  these  things,  and  upon  reversal  of 
judgment  judgment-debtor  will  be  restored 
to  his  original  estate  in  land. — Dl  Nola  v. 
Allison,  143  Cal.  106,  114,  101  Am.  St.  Rep. 
84,   76  Pac.  976. 

4.  Alimony -» Jnrladletlon  of  avperlor 
covrt— Effect  of  rendition  of  JadgnBCnt*  and 
of  appeal  therefrom. — Jurisdiction  to  grant 
alimony  and  suit  money  not  exhausted  by 
rendition  of  Judgment  or  ousted  by  appeal 
therefrom. — Bruce  v.  Bruce,  160  CaL  30,  116 
Pac.   66. 

tt.  Same— -Pendente  lite. — Power  to  grant 
alimony  pendente  lite  in  action  of  dlvqrce 
is  not  devested  upon  rendition  of  judg- 
ment by  trial  court  but  may  be  exercised 
at  any  time  while  action  is  pending  and 
such  allowance  may  be  made  after  appeal 
from  Judgment. — Bohnert  v.  Bohnert,  91 
Cal.   428,   431,   27   Pac.   732. 

6.  Action  of  divorce  Is  included  in  thi» 
section,  and  under  authority  to  grant  ali- 
mony pendente  lite  court  may  make  allow- 
nnce    after    Judgment    has    been    entered. — 
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Grannis  v.  Superior  Court,  143  CaL  6S0,  683, 
77   Pac.   647. 

.7.  Amending  decree,  etc. — Action  Is  not 
pending-  until  after  time  for  appeal  has  ex- 
pired In  sense  that  until  such  time  court 
may  amend  or  set  aside  Its  decree. — O'Brien 
V.  O'Brien,  124  Cal.   422,   428.   57  Pac.   225. 

8.  Attachment  bond—- ^uit  upon. — An  ac- 
tion will  lie  on  an  undertakings  given  on 
the  issuance  of  a  writ  of  attachment,  where 
the  judgment  In  favor  of  the  defendant  for 
costs  has  been  satisfled,  notwithstanding: 
the  fact  that  the  time  of  appeal  from  the 
Judgrment  has  not  expired. — Morneault  v. 
National  Surety  Co.,  37  Cal.  App.  285,  174 
Pac.    81. 

8.  Bolldlnff  and  loan  asaoclntlon^Llqnl- 
datlon  by  coniniliialonera^Conipen«atlon  of 
cuHtodlan. — Where  the  commissioner,  un- 
der the  provisions  of  section  9  of  the  Build- 
ing &  Loan  Commission  Act,  determines 
upon  the  necessity  for  the  liquidation  of  the 
affairs  of  a  building  and  loan  association 
which  is  being  conducted  in  an  unsafe 
manner,  and  to  that  end  appoints  a  cus- 
todian of  its  property  and  assets,  and  on  a 
proceeding  by  the  attorney-general  for  the 
approval  and  confirmation  of  the  act  of  the 
commissioner.  Judgment  Is  entered  disap- 
proving of  the  act  In  taking  possession  of 
the  business  and  affairs  of  the  association, 
and  an  appeal  taken  from  that  judgment 
of  disapproval,  the  custodian  has  no  right 
of  action  to  recover  his  compensation  fixed 
by  the  commissioner,  while  such  appeal  is 
pending. — Brandon  v.  Anglo-California  Trust 
Co.,  177  Cal.  699,  171  Pac.  956. 

10.  Conatrnctlon   of   aectlon— In    veaeral. 

— An  action  once  instituted  Is  thenceforth 
pending  at  every  Instant  of  time  until  final 
judgment  has  been  pronounced  and  entered 
up. — Cain  V.  French,  29  Cal.  App.  725,  156 
Pac.   618. 

11.  It  Is  obvious  that  a  judgment  ren- 
dered and  entered  in  an  action  can  not 
become  final  so  long  as  the  action  is  pend- 
ing within  the  meaning  of  this  section. — 
Borges  v.  Hillman,  29  Cal.  App.  144,  154 
Pac.    1075. 

12.  Coats — Final  adjudication  of  ■abject- 
matter  is  not  made  by  judgment  for  costs 
only  for  or  against  one  of  the  parties. — 
Noldn  V.  Smith,  137  Cal.  360,  361,  70  Pac. 
166. 

13.  Defanlt^Actlon  Is  atUl  pending  after 
entry  of  default  until  entry  of  final  judg- 
ment.— Abadie  v.  Lobero.  36  Cal.  390,  400. 

14.  Definition — "Action'*  and  '<canse  of 
action.'* — In  applying  certain  rules,  e.  g., 
those  providing  for  amendments  to  com- 
plaints changing  cause  of  action  sued  on, 
confusion  has  resulted  from  neglect  to  de- 
fine terms  "cause  of  action"  and  "action." 
Latter  term  is  very  commonly  confounded 
with  suit  (litis)  In  which  action  is  en- 
forced. But  this  is  not  technical  meaning 
of  term  according  to  which  action  is  sim- 
ply right  or  power  to  enforce  obligation. 
An    action    is    nothing    else    than    right    or 
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power  of  prosecuting  in  Judicial  proceed- 
ing what  is  owed  to  one,  which  is  but  to 
say  an  obligation.  (Actio  nihil  aliud  eat 
quam  Jus  persequendl  in  Judicio  quod  sibi 
debitur.)  Action  therefore  springs  from 
obligation  and  hence  "the  cause  of  action" 
is  simply  obligation.  Obligation  thus  con- 
stituting  cause  of  action  may  be  either  ex 
contractu  or  ex  delicto  and  again  latter 
may  be  either  for  compensation  or  dam- 
ages for  restitution,  as,  e.  g.,  obligation  of 
wrong-doer  to  restore  property  of  another. 
For  though  there  Is  distinction  between  ac- 
tions brought  for  recovery  of  damages  or 
compensation  and  those  brought  for  resti- 
tution, latter  constituting  actions  In  rem 
and  former  actions  in  personam,  yet  in 
either  case  action  is  to  enforce  obligation, 
nor  can  there  be  an  action  for  any  other 
purpose.— -Frost  v.  Witter.  132  Cal.  421,  426, 
84  Am.  St.  Rep,  68,   64  Pac.   705. 

15.  DurinsT  appeal — Code  provision  does 
not  affect  rnle.— The  rule  that  the  court  In 
probate  loses  jurisdiction  of  distributed 
property  upon  the  making  of  the  decree,  is 
not  affected  by  the  provisions  of  the  abcA-e 
section  declaring  that  the  action  is  deemed 
to  be  pending  until  its  final  determination 
on  appeal,  or  until  the  time  for  appeal 
has  passed,  or  until  the  judgment  has  been 
satisfied.— -Estate  of  Baird,  181  Cal.  742.  186 
Pac.    361. 

16.  During    Interim    between    ■nstalalag 
Of    demnrrer    to    complaint    and    filing    of 
amended    complaint,    action     is    pending.-^ 
Ex  parte  Joutsen.  154  Cal.  640,  643,  98  Pac. 
391. 

17.  Evldence-^jrndvment  must  be  final— 
When  final.— Although  judgment  may  be 
final  with  reference  to  court  which  pro- 
nounced it  and  as  such  be  subject  of  ap- 
peal, yet  it  is  not  necessarily  final  with 
reference  to  property  or  rights  affected  so 
long  as  it  is  subject  to  appeal  and  liable 
to  be  reversed;  and  judgment  in  order  to 
be  admissible  in  evidence  for  purpose  of 
proving  facts  therein  recited  may  be  final 
Judgment  in  case,  but  if  action  in  which 
judgment  Is  recorded  in  Judgment-book  is 
still  pending  necessarily  judgment  is  not 
final.— Hills  V.  Sherwood,  33  Cal.  474.  478; 
Estate   of  Blythe.   99   Cal.   472,   476.   34   Pac. 

18.  Same  Judgment  aa-— Bfleet  of  ap- 
peal—Operation of  final  judgment  is  sus- 
pended by  appeal  therefrom,  and  pending 
such  appeal  judgment  is  not  admissible  In 
another  case  as  evidence  even  between 
same  parties.— Harris  v.  Barnhart.  97  C^l. 
546,    550,    32    Pac.    689. 

19.  Effect    of   judgment    as    evidence   of 
the   matters  decided   by  it  is  suspended  by 
an  appeal  even  though  its  execution  is  not 
stayed.- Dl  Nola  v.  Allison.  143  Cal.  106   112 
101  Am.  St.  Rep.  84.   76  Pac.  976. 

20.  Same-^vdgmcnt    of    divorce    is    not 

admissible  in  any  civil  action  involving 
status  of  parties  as  unmarried  persons  un- 
til    expiration    of    time   limited    for   appeal 
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^Estate  of  Wood,  187  Cal.  129,  145,  69  P&c. 
900. 

21.  Same— Rule  of  CTtdenee  la  not  pre- 
Mribcd  by  this  section.  It  merely  deter- 
mines condition  of  action  after  Judgment 
has  been  rendered  and  inferentially  effect 
of  Judgment;  there  are  many  cases  in 
which  Judgment  Is  admissible  in  evidence 
at  any  time  after  its  entry  (per  Harrison, 
j.)._Naftzger  v.  Gregg,  99  Cal.  83,  89,  33 
Pac.   757. 

22.  This  section  does  not  purport  to 
prescribe  rule  of  evidence  but  merely  to 
determine  condition  of  action  after  judg- 
ment has  been  rendered  and  inferentially 
effect  of  judgment. — Cook  v.  Ceas,  143  Cal. 
221.   235,  77  Pac.  66. 

28.     Same — llVlthbi      time      for     appeal. — 

Judgment  in  former  action  between  same 
parties  Is  not  admissible  In  bar  of  action 
where  time  allowed  for  appeal  has  not  ex- 
pired.—Naftzger  V.  Gregg,  99  Cal.  83,  88, 
33  Pac.    757. 

24.  Bzceptinff  to  the  ■nfflctency  of  anre- 
tles  upon  an  undertaking  on  attachment 
under  the  provisions  of  section  539,  ante.  Is 
In  no  sense  an  appearance  In  the  action. — 
Salmonson  v.  Streifter,  13  Cal.  App.  395, 
398,    110    Pac.    144. 

25.  Final  Judgment  terminates  proceed- 
ings— ^Reason  of  rule. — Court  loses  jurisdic- 
tion over  cause  when  judgment  becomes 
final  as  provided  in  this  section  and  court 
can  not  thereafter  set  aside  or  modify  judg- 
ment unless  by  express  authority  of  some 
statute.  Reason  of  rule  is  that  there  must 
be  some  finality  In  legal  proceedings  and 
period  beyond  which  they  can  not  extend. 
Safety'  and  tranquillity  of  parties  require 
that  their  interests  should  not  be  con- 
stantly suspended  and  their  repose  liable 
to  be  disturbed  at  any  moment  at  discre- 
tion of  court.  When  Judgment  becomes 
final  case  is  out  of  court  and  can  not  be 
reinstated  except  perhaps  by  consent  of 
parties.— Brackett  v.  Banegas,  99  Cal.  628, 
627,  34  Pac.  844. 

26.  Former  action  —  "Peadeney  of.»^ — 
Under  the  provisions  of  the  above  section 
an  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  de- 
termination upon  appeal,  or  until  the  time 
for  appeal  has  passed,  or  until  the  judg- 
ment is  sooner  satisfied,  and  a  finding  that 
a  former  action  had  been  abandoned  and 
was  not  pending  In  abatement,  is  erroneous 
where  a  judgment  of  nonsuit  was  entered 
therein,  the  plaintiff  appealed,  and  such 
appeal  had  not  been  decided  or  dismissed, 
notwithstanding  the  appellant  had  prac- 
tically abandoned  it,  and  the  judgment  was 
one  of  nonsuit  only,  which  could  not  oper- 
ate as  a  bar  to  a  second  action. — Collins 
V.  Ramish,  182  Cal.  860,  188  Pac.  560. 

27.  Former  adjudication— Judgment  must 
be  flaaL — During  period  in  which  appeal 
may  be  taken  action  is  to  be  deemed  pend- 
ing and  judgment  is  so  far  in  abeyance  as 
mt  to  bp  evidence  in  bar  to  recovery  in 
C.  C.  P.— 150 


another  action  for  same  cause. — Harris  v. 
Barnhart,  97  Cal.  546,  660.  32  Pac.  589. 

28.  While  action  Is  pending  as  provided 
by  this  section  judgment  therein  can  not 
be  bar  to  prosecution  of  subsequent  action. 
— Story  V.  Story  &  I.  C.  Co.,  100  Cal.  41,  42, 
34  Pac.   675. 

29.  Same— Plea   In   abatement— Evidence. 

— Where  time  for  appeal  has  not  expired 
judgment  is  Inefl^ectual  as  evidence  In  plea 
of  former  adjudication,  and  pendency  of 
former  action  may  be  pleaded  in  abatement 
until  Judgment  therein  becomes  final,  when 
supplemental  answer  averring  proper  facts 
in  bar  of  action  would  be  in  order,  and 
proceedings  in  action  are  admissible  in 
proof  of  such  plea  in  abatement. — Harris 
V.  Barnhart,  97  Cal.  546.  551,  552,  32  Pac. 
589. 

30.  Only  final  judgment  upon  merits  pre- 
vents further  contest  upon  same  issue  and 
becomes  evidence  in  another  action  be- 
tween same  parties  and  their  privies.  Un- 
til final  judgment  is  reached  proceedings 
are  subject  to  change  and  modification,  are 
inchoate,  and  can  avail  nothing  as  bar  or  as 
evidence.  Not  until  judgment  does  Its 
verity  as  record  settle  finally  and  conclu- 
sively question  at  issue.  Whenever  judg- 
ment fails  to  fix  and  determine  ultimate 
rights  of  parties,  wherever  it  leaves  room 
for  final  decision  yet  to  be  made  it  is  not 
admissible  in  another  action  for  plain 
reason  that  it  has  finally  decided  and  set- 
tled nothing.  Until  judgment  becomes  so 
no  man  can  know  what  ultimate  decision 
will  be. — Estate  of  Blythe.  99  Cal.  472,  476, 
34  Pac.  108.  See  Webb  v.  Buckelew,  82 
N.   Y.,655,   560. 

;{1.  While  judgment  which  has  not  be- 
come final  can  not  be  pleaded  in  bar  of 
subsequent  action  pendency  of  action  may 
be  pleaded  in  abatement  and  may  be  siun- 
clent  basis  for  order  dismissing  action  or 
good  ground  for  continuing  same  until 
judgment  becomes  final. — Brown  v.  Camp- 
bell. 100  Cal.  635,  647,  88  Am.  St.  Rep.  314, 
85  Pac.  488. 

S2.  Jurisdiction  exhausted  by  llnal  Judnr- 
ment. — Jurisdiction  of  court  over  subject- 
matter  of  suit  and  parties  is  exhausted  by 
entry  of  final  Judgment,  unless  preserved 
in  some  mode  authorized  by  statute.  Such 
judgment  Is  conclusive  not  only  to  relief 
granted  but  as  to  relief  denied  or  withheld 
and  court  is  without  Jurisdiction  to  render 
any  further  judgment  therein.  After  final 
judgment  any  further  judgment  or  other 
proceeding  materially  involving  judgment 
is  mere  nullity. — White  v.  White,  130  Cal. 
597,  599,  80  Am.  St.  Rep.  150,  62  Pac.  1062. 

83.  Modlllcatlom  of  Judfpnent  or  aupple- 
mental  decree  changing  property  rights 
of  parties  in  divorce  suit  can  not  be  made 
after  decree  has  become  final  and  time 
for  appeal  has  passed  where  no  reservation 
of  right  to  make  same  was  made  in  decree. 
.  if  such  reservation  could  be  made. — 0'Bri«*n 
V.    O'Brien,    130    Cal.    409,    410.    62    Pac.    598. 
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See  Howell  y.  Howell,  104  Cal.  46.  87  Pac. 
770. 

34.  Motion  for  new  trial— In  alHieBee  of 
order  of  the  eonrt  to  that  effect  does  not 
stay  or  sustain  the  operation  of  a  final 
Judgment,  or  affect  dependency  of  an  ac- 
tion as  provided  by  this  section. — People 
V.  Bank  of  San  Luis  Obispo.  169  Cal.  66, 
112    Pac.    866. 

85.     New    trial— PendencT-    of   motion    for 

new  trial,  in  absence  of  order  of  court  to 
that  effect,  does  riot  stay  or  suspend  opera- 
tion of  final  Judsrment  in  cause. — Harris  v. 
Barnhart,   97  Cal.  646,  660,  32  Pac.  689. 

Se.  Prohibition — Will  lie  to  reatrnln  fnr- 
ther  proceedlnva  in  an  action  to  quiet  title 
where  the  Judgment  is  final,  notwithstand- 
ing  pending  settlement  of  an  unfinished^ 
account  in  connection  therewith,  where  the 
latter  is  severable  from  further  proceed- 
insrs  under  action. — Oran^er  v.  Superior 
Court,  169  Cal.  6,  112  Pac.  864. 

S7.  Satlsfnction  of  Jndsinent  mnlceo  It 
flnnl,  thougrh  time  for  appeal  has  not  ex- 
pired, and  where  necessary  to  sustain 
judsrment  asainst  injunction  bond  it  will 
be  presumed  in  absence  of  allegation  or 
showing  to  contrary  that  Judgment  was 
satisfied. — ^Alaska  Imp.  Co.  v.  Hirsch,  119 
Cal.  249,  268,  47  Pac.  124,  61  Pac.  340. 

88.  Satisfaction  by  exeentlon— Not  bar 
to  appeal. — This  section  can  not  be  invoked 
to  abridfire  ri^rht  of  appeal  where  Judg- 
ment has  been  satisfied  asrainst  will  of  ap- 
pellant.— ^Kenney   v.  Parks^   120   Cal.   22,   24, 


62  Pac.  40;  Vermont  M.  Co.  ▼.  Black,  128 
Cal.  21,  23,  66  Pac.  699;  Yndart  v.  Den,  126 
Cal.   86,   89,   67  Pac.  761. 

89.  Forced  payment  by  execution -sale 
affainst  non-censentiner  Judgment-debtor 
can  not  be  held  such  satisfaction  of  Judg- 
ment as  will  abridge  any  right  of  appeal. 
— ^Warner  Bros.  Co.  v.  Freud,  131  Cal.  689, 
646,  82  Am.  St.  Rep.  400,  63  Pac.  1017. 

40.  Settlement    of   guardian**    aeconnt   is 

a  proceedinfiT  within  meaning  of  this  sec- 
tion and  is  pending  until  time  allowed  for 
appeal  therein  has  expired. — Cook  ▼.  Ceas, 
143   Cal.   221,   826.   77   Pac.    66. 

41.  Statute  of  llmltatloaa  —  I>oee  not 
eommenee  to  mn  «ntU  Judgment  has  be- 
come final,  that  is  until  time  to  appeal  has 
elapsed  if  no  appeal  be  taken,  or  until  its 
final  determination  if  appeal  be  taken. — 
Feeney  v.  Hinckley,  134  Cal.  467,  470.  88 
Am.  St.  Rep.  890,  66  Pac.  680. 

42.  IVben  Judgment  flnal^— Until  litiga- 
tion on  merits  is  ended  there  is  no  finality 
to  Judgment  in  sense  of  final  determination 
of  rights  of  parties,  although  it  may  have 
become  final  for  purpose  of  appeal  from  it. 
— Qillmore  v.  American  C.  K  Co.,  66  Cal, 
63,  2  Pac.  882;  Feeney  ▼.  Hinckley,  134  CaL 
467,  468,  86  Am.  St.  Rep.  290,  66  Pac.  680. 

48.  mrrit  of  asaintance  Judgment  aa  evi- 
dence.— On  application  for  writ  of  assist- 
ance Judgment  is  admissible  in  evidence 
although  appeal  therefrom  be  pending. — 
California  M.  &  S.  Co.  ▼.  Graves,  129  CaL 
649,   660,  62  Pac.  269. 


§  1060.  ACTIONS  TO  DETERMINE  ADVERSE  CLAIMS  AND  BT  SURE- 
TIES.  An  action  may  be  brought  by  one  person  against  another  for  the  pur- 
pose of  determining  an  adverse  claim,  which  the  latter  makes  against  the 
former  for  money  or  property  upon  an  alleged  obligation;  and  also  against 
two  or  more  persons,  for  the  purpose  of  compelling  one  to  satisfy  a  debt  due 
to  the  other,  for  which  plaintiff  is  bound  as  a  surety. 

History:    Enacted  March  11,  1872,  re-enactment  of  {627  Practice  Act. 
ACTIONS     TO     DETERMINE_ADVERSE  10.  Judgment  contrary  to  complaint. 


CLAIMS— BY  SUEETIES. 
I.  Determination  or  Advekse  Claims,  1-16. 
II.  Actions  by  Sureties,  17-21. 

I.  Determination  of  Adverse  Claims. 

1.  Adverse  claim — Suit  to  determine. 

2.  Assignment   of  mortgage  —  Action  to 

cancel   and   for   recovery   of   money 
collected. 

3.  Burden  of  prosecuting  action. 

4,  5.  Construction  of  section — In  general. 

6.  County  may  maintain  action. 

7.  Defendant  not  deprived  of  the  right 

to  bring  action. 

8.  Forgeries — To  determine  liability  for. 

9.  Heir  may  not  sue — To  get  in  or  to  pre- 

serve title. 


11.  Jury  trial  should  be  allowed. 

12.  Same  —  Not   in   equity  —  Question   of 

fraud. 

13.  Mortgage — To  determine  amount  due. 

14.  Supplemental  proceedings — ^^Notice. 

15.  Validity  of  ordinance  can  not  be  tested. 

16.  Same — Commented  upon  and  approved. 
II.  Actions  by  Sureties. 

17.  Compelling    creditor    to    sue  —  Strict 

compliance  with  decree. 

18.  Entire  matter  determined. 

19, 20.  Failure  of  creditor  to   sue  when  re- 
quested. 

21.  Subrogation — Surety   on   bond   to  re- 
lease attachment. 


llt«XIV,Ch.VII.] 


ADVBRSE  CliAIMS—HBIRS  MAY  NOT  SITB. 
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L     DETERMINATION  OP  ADVERSE 

CLAIM& 

Aa  to  action  of  laiteivleader,  see,  ante, 
{  386  and  note. 

As  to  actlono  to  detemlBe  conflicting 
elalmo  to  real  propertr*  see,  ante*  S§  788 
et  sea.  and  notes. 

Aa  to  Interrcntlon,  see,  ante,  S  887  and 
note. 

As  to  svbstltvtlon  aa  defendant  of  pcrM»n 
making  adverse  or  conflicting  claim*  see, 
ante.  S  386  and  note. 

1.  Adverse  claim — Snlt  to  determine.— 
In  a  case  In  which  an  action  is  brought 
against  a  bank  and  the  executors  of  the 
will  of  a  deceased  person,  to  recover  shares 
of  stock  In  the  bank,  claimed  to  have  been 
a  gift  from  the  decedent  to  the  ward  of 
the  plaintiff,  the  complaint  alleirin?  that 
the  executors  claimed  some  rlKht.  title,  or 
interest  In  the  shares  of  bank  stock  which 
claim  was  entirely  without  rlarht,  does  not 
state  a  cause  of  action  against  the  execu- 
tors under  the  provisions  of  the  above  sec- 
tion, authorUInfif  an  action  by  the  above 
section,  but  it  was,  so  far  as  the  executors 
were  concerned,  more  in  the  nature  of,  or 
appropriate  to,  an  action  to  quiet  title. — 
Lamus  v.  Bngwicht,  39  Cal.  App.  628,  179 
Pac.  435. 

2.  Assignment  of  mortrare— Action  to 
caaeel  and  for  recovery  of  money  collected. 
—Where  the  specific  object  of  a  suit  Is  to 
cancel  two  purported  assignments  of  a  note 
and  mortgage,  and  for  the  recovery  of  the 
money  collected  by  the  assignees  under 
such  assignments.  It  Is  to  be  regarded  as  a 
suit  under  the  provisions  of  the  above  sec- 
tion to  determine  an  adverse  claim  for 
money  or  property  upon  an  alleged  obliga- 
tion.—Stoner  V.  Security  Trust  Co.,  —  Cal. 
App.  — ,  190  Pac.  600,  following  the  doctrine 
in  Hoffman  v.  Kirby,  186  Cal.  26,  29,  68  Pac. 
821. 

8.  Bnrden  of  proaecutlnr  action. — Ordi- 
nary rule  is  that  plaintiff  Is  party  charged 
with  diligence  in  prosecuting  action  as  Is- 
sues are  presented,  and  whenever  issue  of 
law  or  fact  Is  presented  duty  of  plaintiff  Is 
to  diligently  pursue  action.  But  in  action 
brought  under  this  section  by  one  person 
against  another  for  purpose  of  determining 
adverse  claim  made  by  latter  rule  is  modi- 
fled,  and  burden  is  cast  upon  defendant  to 
set  forth  and  maintain  his  claim,  and  It 
might  be  said  he  would  not  come  within 
reason  of  rule.— Mowry  v.  Weisenborn,  187 
Cal.  110.  114.  69  Pac.  971. 

4.  Conatmctlon  of  section— In  seneral. — 
This  section  provides  for  an  action  In  the 
nature  of  a  bill  quia  timet  the  object  of 
which  Is  to  prevent  a  party  from  antici- 
pated future  probable  injury  to  his  rights 
or  interests,  as  for  example,  when  it  Is 
sought  to  cancel  an  instrument  which  cre- 
ates at  least  a  prinut  facie  liability  against 
the  plalntl/r  or  constitutes  a  cloud  on  his 
title  to  property  or  where  a  surety  Is  fear- 


ful of  Injury  from  neglect  of  his  principal 
to  pay  the  debt. — Oagossian  v.  Arakelian,  9 
Cal.  App.  671,  678,  99  Pac  1118. 

6.  Under  the  provisions  of  this  section 
one  may  maintain  an  action  against  an- 
other to  determine  an  adverse  claim  upon 
an  alleged  obligation  existing  between 
them,  but  not  upon  an  obligation  or  duty  of 
a  third  party  to  one  of  them. — Qagosslan 
V.  Arakelian,  9  Cal.  App.  671,  673,  99  Pac. 
1113. 

«.  County  may  maintain  an  action 
against  another  county  by  virtue  of  provi- 
sion of  County  Government  Act  that  coun- 
ties have  power  "to  sue  and  be  sued." — 
County  of  Colusa  v.  County  of  Glenn,  117 
Cal.  434,  436.   49   Pac.   467. 

7.  Defendant  not  deprived  of  tke  rlvlit  to 
brlniT  actlon«^ — By  bringing  action  to  test 
claim  made  against  him  plaintiff  can  not 
deprive  defendant  of  his  right  of  action, 
for  to  do  so  would  be  to  deprive  him  of 
remedies  of  attachment,  arrest  and  ball, 
etc.,  either  of  which  In  proper  case  may  be 
resorted  to;  and  fact  that  plaintiff  has  given 
Injunction  bond  does  not  alter  this  rule. — 
King  V.  Hall  &  Huggins,  6  Cal.  88,  84. 

8.  Forverlea— To  determine  liability  for. 


—Bank  which  has  paid  checks  claimed  by 
depositor  to  be  forgeries  may  maintain  ac- 
tion to  determine  its  liability  therefor. — 
German  Sav.  &  L.  Soc.  v.  Collins,  146  Cal. 
192,  193,  78  Pac.  687. 

9.  Heir  may  not  one— To  vet  in  inr  to 
prei4rve  title  to  personal  property  in  the 
absence  of  some  default  or  fraud  or  re- 
fusal of  the  administrator. — See,  post,  S  1462 
and  note,  and  S  1681  and  note. 

10.  Judgment    contrary    to    complaint. — 

Judgment  that  plaintiff  never  became  liable, 
and  awarding  him  costs,  can  not  be  sus- 
tained where  complaint  alleges  he  became 
surety  for  payment  of  rent  under  lease, 
and  prays  amount  due  be  ascertained,  and 
that  principal  be  compelled  to  pay  same. — 
McDougald  v.  Argonaut  L.  &  D.  Co.,  117  Cal. 
87.  92,  48  Pac«  1021. 

11.  Jury  trial  aiionid  bo  allowed*  unless 
waived.  In  action  to  determine  claim  upon 
promissory  note,  where  defendant  by  an- 
swer and  counter-claim  sets  up  note  and 
prays  judgment  against  plaintiff  for  amount 
due  thereon. — Taylor  v.  Ford.  98  CaL  419, 
420,  28  Pac.  441. 

12.  Same  — Not  in  equity -— dncatlon  of 
fraud. — In  action  to  determine  adverse 
claim  made  by  defendant,  where  defendant 
sets  up  promissory  note  and  demands  pay- 
ment thereon,  to  which  plaintiff  replies  that 
such  note  was  procured  by  fraud,  leaves  ac- 
tion one  purely  statutory  and  equitable,  in 
which  jury  trial  can  not  be  demanded  as 
matter  of  right,  although  legal  issues  inci- 
dental to  equitable  issue  must  be  deter- 
mined In  arriving  at  decision. — ^Taylor  y. 
Ford,  8  Cal.  Unrep.   297,   24  Pac.   942. 

18.     Mortgairc— To  determine  amonnt  due. 

— Where  consideration  for  part  of  property 
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conveyed,  portion  of  purchase-price  of 
which  was  secured  by  mortffag^e.  fails, 
mortgra^eor  may,  under  this  section,  main- 
tain action  to  determine  amount  due  on 
moTigAge,  and  in  such  case  court  may  de- 
termine amount  to  which  plaintiff  is  en- 
titled and  reduce  note  and  mortgragre  ac- 
cordingly.— Hoffman  v.  Kirby,  136  Cal.  26, 
29,    68    Pac.    321. 

14.  Snpplemental    proceedings     Wotiee. — 

ConcediniT  but  not  deciding  extremely 
doubtful  proposition  that  in  proceedingr  sup- 
plementary to  execution.  Judge,  referee,  or 
court  may  try  and  conclusively  settle  all 
adverse  claims  to  property  sought  to  be  ap- 
plied to  satisfaction  of  Judgment,  all  known 
adverse  claimants  should  have  opportunity 
to  be  heard,  otherwise  they  will  not  be 
bound  by  any  order  made. — Deering  &  Co. 
V.  Richardson-Kimball  Co.,  109  Cal.  73,  83. 
41  Pac.  801. 

15.  Talldlty  of  ordlnaiice  can  not  be 
tested. — Complaint  alleging  ordinance  un- 
der which  a  tax  Is  imposed  to  be  void,  and 
that  claim  under  such  ordinance  is  made 
upon  plaintiff  for  payment  of  tax,  and 
praying  that  such  ordinance  be  declared 
void,  can  not  be  sustained  under  this  sec- 
tion, as  state  and  its  political  subdivisions 
can  not  be  sued  except  as  specially  author- 
ized by  statute,  and  general  language 
creating  new  remedy  or  prescribing  pro- 
cedure has  never  been  held  to  authorize 
such  actions. — Whittaker  v.  County  of 
Tuolumne,  96  Cal.  100,  101,  80  Pac.  1016. 

16.  Same-^Commented  upon  and  ap- 
proved In  County  of  Colusa  v.  County  of 
Glenn,  117  Cal.  484,  486,  49  Pac.  457. 

Am  to  general  principles  of  anretyahlp,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  S9  2831  et  seq. 
and  notes. 

Aa  to  rlffht  of  contribntlon  between  snre- 
tlea,  see,  ante,  9  709. 

As  to  rlffht  of  surety  paying  Judgment 
to  take  asslsnn&ent  and  enforce  same,  see, 
ante,    9  675   and   note.  ^^^.ct 

II.     ACTIONS   BY   aaOiSVIBS. 


17.  Compelllnir  creditor  to  sne-^Strlct 
compliance  with  decree. — Where  surety  has 
brought  suit  and  obtained  decree  compel- 
ling creditor  to  bring  suit  against  principal 
debtor  to  enforce  his  demand  upon  certain 
terms,  such  as  that  he  tender  all  costs  and 
expenses  of  action,  etc.,  he  must  specifically 
perform  conditions  imposed  by  decree  in 
order  to  render  it  available  as  a  bar  in 
action  by  creditor  against  him,  and  where 
such  decree  imposes  condition  that  surety 
tender  creditor  costs  and  expenses  of  suit, 
payment    to    sheriff    and    clerk    of    amount 


sufHcient  to  cover  their  costs  and  offer  to 
furnish  attorney  to  conduct  litigation  is 
not  compliance  with  decree.  If  surety  de- 
sire to  select  attorney  he  could  accomplish 
his  object  by  bringing  suit  under  this  sec- 
tion, and  In  that  mode  also  accomplish  his 
whole  object  by  single  action  Instead  of 
subjecting  himself  and  creditor  to  trouble 
and  expense  of  litigating  second  suit. 
Whether  such  decree  is  sufficiently  specilic 
in  its  provisions  to  be  valid  may  be 
doubted. — Dane  v.  Corduan,  24  Cal.  157,  165, 
166,   85   Am.   Dec.   63. 

18.  Entire  matter  determined. — In  ac- 
tion by  surety  to  have  amount  due  creditor 
ascertained,  and  to  compel  principal  to  pay 
same,  creditor  may  set  up  obligation  and 
obtain  Judgment  for  amount  due  him. 
Plaintiff  having  brought  suit  and  asked  re- 
lief in  court  of  equity,  such  court,  where 
it  has  once  obtained  Jurisdiction,  will  de- 
cide whole  case  and  not  permit  litigation 
to  be  by  piecemeal. — McDougald  v.  Hulet, 
182  Cal,   154,   159,   64   Pac.  278. 

19.  Fatlnre  of  creditor  to  sue  when  re- 
quested so  to  do  by  surety,  does  not  operate 
to  discharge  surety  from  his  liability. — 
Dane  v.  Corduan,  24  Cal.  157,  165,  85  Am. 
Dec.   53. 

20.  Weight  both  of  authority  and  reason 
is  decidedly  in  favor  of  proposition  that 
failure  of  creditor  to  sue  when  requested 
by  surety  does  not  discharge  surety  from 
his  liability,  and  there  is  no  necessity  for 
following  contrary  doctrine  in  this  state  for 
reason  that  this  section  furnishes  to  surety 
more  ample  remedy  than  he  formerly  had 
even  in  courts  of  equity,  for  he  can  himself 
bring  suit  against  creditor  and  principal 
debtor  and  compel  latter  to  pay  debt.  Ac- 
tion contemplated  by  this  section  was 
doubtless  intended  as  substitute  for  pro- 
ceeding in  chancery  to  compel  creditor  to 
sue,  and  it  may  be  doubted  whether  any 
other  action  by  surety  against  creditor  is 
allowed  in  our  state. — Dane  v.  Corduan.  24 
Cal.   157;   165,  85  Am.  Dec.  58. 

?1.  SnbroiTttt ion— Surety  on  bond  to  re- 
lease attaehment. — Where,  in  action  against 
principal  and  indorser  of  promissory  note, 
principal  gives  bond  to  release  attachment 
conditioned  only  for  payment  of  Judgment 
against  principal,  surety  on  such  bond  after 
paying  Judgment  is  subrogated  to  creditor's 
rights  only  as  against  his  principal  and  can 
not  proceed  against  indorser  any  more  than 
principal  himself  could.  Had  bond  been  to 
pay  any  Judgment  that  might  be  rendered 
against  both  principal  and  indorser  of  note 
rule  would  be  different. — March  v.  Barnet, 
121  Cal.  419,  422,  428.  66  Am.  St.  Rep.  44, 
53  Pac.  933. 


§  1051.    TESTIMONY,  WHEN  TO  BE  TAKEN  BY  THE  CLERK.    On  the 

trial  of  an  action  in  a  court  of  record,  if  there  is  no  shorthand  reporter  of  the 
court  in  attendance,  either  party  may  require  the  clerk  to  take  down  the 
testimony  in  writing. 

History:    Enacted  March  11,  1872. 
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TESTIMONY— TAKEN  BY  CLERK 

WHEN. 

1   Bill  of  exceptions — Testimony  taken  down 
by  elerk. 

2.  Beference  to  testimony  in  statement. 

1.  BUI  of  exceptions— >Testlinon7-  talcen 
down  hj  clerk,  and  his  statement  in  respect 
to  decision  of  court,  can  not  take  place 
of  bill  of  exceptions  or  be  used  as  record 
on  appeal. — Gunter  v.  Geary,  1  Cal.  462, 
464;    Pierce    v.    Minturn.    1    Cal.    470,    471; 


Castro's     Executors    ▼.    Armesti,     14     Cal. 
38,    89. 

Aji  to  clerk's  mteutca  fermbiv  bo  part  of 
JndiTiiieBt-roll.  see,  ante,  8  670  and  note 
pars.   102,   106,  107. 

2.  Reference  to  tke  testimony  In  state- 
ment.— Statement  of  case  need  not  contain 
evidence  taken  down  by  clerk  with  consent 
of  party  and  placed  on  file  and  retained 
amoner  papers  in  case.  Reference  thereto 
by  which  it  is  clearly  identified  is  suffi- 
cient.— Darst  V.  Rush,  14  Cal.  81,  84. 


§1062.    THE  CLERK  MUST  KEEP  A  REGISTER  OF  ACTIONS.     The 

clerk  must  keep  among  the  records  of  the  court  a  register  of  actions.  He  must 
enter  therein  the  title  of  the  action,  with  brief  notes  under  it,  from  time  to 
time,  of  all  papers  filed  and  proceedings  had  therein. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  528  Practice  Act. 

1.     Matters  reqalred  to  be  set  out  In  refir-  be    evidenced  by    permanent    memorandum 

ister  are  those  which  form  proper  connec-  thereof. — Von  Schmidt    v.    Widber,    99    Cal. 

tion   between   pleadings   and  Judfirment   and  511,   614,   616,  84   Pac.   109. 
such    that    lesfislature    has    deemed    proper 

§  1053.  TWO  OF  THREE  REFEREES,  ETC.,  MAT  DO  ANY  ACT.  When 
there  are  three  referees,  or  three  arbitrators,  all  must  meet,  but  two  of  them 
may  do  any  act  which  might  be  done  by  all. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  529  Practice  Act. 

As   to   majority   of   arbitrators   determln-  That   majority   may   aet   where  Joint  an- 

ISff  qaestlon,  see,  post,  §  1286.  thorlty  Is  vlven  several  persons,  see,  ante, 

As  to   references   and  trials   by   referees,       S  16    and    note, 
see,  ante,   SS  638  et.  seq.  and  notes.  That   two   of   three    appraisers    may    act, 

see,  post,   S  1477. 

§1064.  TIME  WITHIN  WHICH  AN  ACT  IS  TO  BE  DONE  MAT  BE 
EXTENDED  BT  THE  COURTv  When  an  act  to  be  done,  as  provided  in  this 
code,  relates  to  the  pleadings  in  the  action,  or  the  undertakings  to  be  filed,  or 
the  justifications  of  sureties,  or  the  preparation  of  bills  of  exceptions,  or  of 
amendments  thereto,  or  to  the  service  of  notices  other  than  of  appeal,  the  time 
allowed  by  this  code,  unless  otherwise  expressly  provided,  may  be  extended, 
upon  good  cause  shown,  by  the  judge  of  the  superior  court  in  and  for  the 
county  in  which  the  action  is  pending,  or  by  the  7udge  who  presided  at  the 

« 

trial  of  said  action ; 

[Not  to  exceed  thirty  days.]  but  such  extension  shall  not  exceed  thirty 
days,  without  the  consent  of  the  adverse  party ; 

[Exception.]  except  that  when  it  appears  to  the  judge  to  whom  said  appli- 
cation is  made,  that  the  attorney  of  record  For  the  party  applying  for  said 
extension  is  actually  engaged  in  attendance  upon  a  session  of  the  legislature  of 
this  state,  as  a  member  thereof ;  in  which  case  it  shall  be  the  duty  of  said  judge 
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to  extend  said  time  until  said  session  of  the  legislature  adjourns,  and  thirty 

days  thereafter. 

History:  Enacted  March  11,  1872,  founded  upon  {  630  Practice  Act 
as  amended  1861,  Stats.  1861,  p.  691;  amendment  approved  March 
24,  1874,  Code  Amdts.  1873-4,  p.  344;  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  7;  March  1,  1889,  Stats,  and  Amdts.  1889,  p.  46; 
January  31,  1896,  Stats,  and  Amdts.  1896,  p.  11;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  182,  held  unconstitu- 
tional, see  history,  f  6  ante;  amendment  approved  June  3,  1906,  Stats, 
and  Amdts.  1906,  p.  9;  AprU  24,  1916,  Stats,  and  Amdts.  1916,  p.  203. 
In  effect  August  8,  1916. 


EXTENSION  OF  TIME  WITHIN  WHICH 
ACT  TO  BE  DONE. 

1.  Action  to  recover  bail-money — Permis- 

sion to  withdraw  answer  and  4^6  an- 
other— Discretion  of  court. 

2.  Amended  pleadings  not  affected. 

3.  Appeal  —  Dismissal  —  Extension   must 

1^9  shown. 

4.  Same — Notice  of,  excepted — ^Reason. 

5.  Same — Presumed  time  extended. 

6,  7.  Same — ^Undertaking  on  appeaL 

8- 10.  Bill  of  exceptions — Time  may  be  ex- 
tended. 

11.  Same — Same — Must  be  secured  within 

original  time. 

12.  Certiorari — Order   extending   time   re- 

viewed. 

13.  Consent — Not  given  by  failure  to  ob- 

ject to  orders. 

14.  Same — To  order — liimitation  on. 

15.  Construction    of    order  —  Commence- 

ment of  extension. 

16.  Same — Expiring  on  holiday. 

17.  Same — Filing  motion  for  a  new  trial. 

18.  Same — ^Filing  statement  made  before 

notice  of  intention  given. 

19-  21.  Same — Intermediate  order  expiring  on 

Sunday. 
22, 23.  Same — From  date  of  order. 

24.  Same — No  time  stated. 

25.  Same  —  Prepare  statement  is  also  to 

serve  it. 

26.  Same — Successive  orders. 

27-  29.  Construction  of  section — In  general. 

30.  Same — As   to  being  made  with   other 

sections. 

31.  Same — Extent  of. 

32.  Same — Limitation  of  section. 

33.  Same — Thiity  days  in  addition  to  pre- 

scribed time. 

34.  Default — Consideration   of  void   order 

on  opening. 

35.  Same— Authority  of  clerk. 

36.  Denial  of  motion  without  prejudice. 

37.  Express     provision     being     otherwise 

made. 

38.  Filing  and  serving  of  order. 

39.  Form  of  order— Written  or  entered  in 

minutes. 


40.  Notice  of  intention  to  move  new  trial 

— What  sufficient. 

41.  Fraction  of  a  day — Is  not  to  be  con- 

sidered. 

42-  45.  Indefinite  extension — Effect  of  gener- 
ally. 

46.  Judge   who   tries  cause   should   make 

order. 

47.  Justices'  eourt — Not  applicable  to. 

48.  Lapse  of  time — Objection  and  answer. 

49.  Not   waived  —  Practice  —  Proposed 

amendments. 

60.  Memorandum  of  costs — ^Time  may  be 
extended  for. 

51.  New  trial — Notice  of  intention  to  move 
for. 

52,53.  Same — Statement  on. 

54.  Notice  and  presentation  of  statement 

for  settlement. 

55.  Notice    of   intention — Extending    time 

to  file,  etc 

56.  Peremptory  provisions. 

57,58.  Same — Time  can  not  be  extended. 

59.  Place  where  order  made. 
60,  61.  Pleading,  time  of — Beyond  thirty  days. 

62.  Same  —  To    file    amended     complaint 

after  demurrer  sustained. 

63.  Pro    tanto  —  Order    exceeding    thirty 

days,  good. 

64.  Publication  of  summons. 

65.  Recital  in  bill  of  exceptions — That  no- 

tice of  intention  to   move  for   new 
trial  was  filed. 

66.  Showing  for  order. 

67,68.  Stipulation  extending  time — Does   not 
prohibit  order. 

69-  74.  Time  when  order  must  be  made. 

75.  Undertaking  by  nonresident  plaintiff — 
Extension  of  time  to  give. 

1.  Action  to  recover  ball-moBeT-— Per- 
mlMMloB  to  vrlthdraur  ananrer  and  llle  aa- 
other^-Dtocretlon  of  eovrt.^ — Where  an  ac- 
tion is  brought  against  a  Justice  of  the 
peace  to  recover  bail-money  deposited  by 
the  plaintiff  to  secure  the  appearance  of  a 
third  person  at  a  preliminary  hearing  upon 
an  accusation  of  crime,  which  money,  after 
the  discharge  of  the  third  person  but  prior 
to  its  return  to  the  plaintiff,  was  levied 
upon  by  the  sheriff  under  a  writ  of  execu- 
tion issued  under  a  judgment  In  an  action 
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affalnst  such  discharffed  third  person,  after 
answer  by  the  defendant  and  denial  of 
plaintiff's  motion  for  judsrment  on  the 
pleadings  It  Is  within  the  discretion  of  the 
trial  court  to  errant  to  defendant  leave  to 
withdraw  his  answer  and  to  file  another 
answer  within  five  days,  and  to  permit  the 
answer  on  file  to  protect  the  defendant 
from  default  to  a  time  when  the  order 
arrantingr  the  five  days  in  which  to  file  an- 
other answer  became  operative  and  in 
effect. — Israel  v.  Superior  Court,  43  Cal. 
App.   711,   186   Pac.    682. 

a.    Amended     pleadlnsii     not     affected* — 

Time  to  file  amended  pleading  is  not  af- 
fected by  this  section,  but  is  matter  lying: 
entirely  in  discretion  of  court,  and  there 
belner  no  statutory  provision  forbiddiner  iti 
court  may  therefore  allow  more  than  thirty 
days  for  fllinsT  such  amended  pleading. — 
Vestal  V.  Younff,  147  Cal.  716,  720,  82  Pac. 
S81. 

S.  Appeal  —  Dtomlsaal  —  Bxteasloa  aiast 
be  shown. — Appeal  will  be  dismissed  for 
failure  to  file  transcript  where  it  appears 
time  allowed  by  law  and  thirty  days  addi- 
tional which  court  migrht  have  grranted  have 
expired,  and  there  is  no  showing  of  exten- 
sion to  counsel  of  time  to  prepare  bill  of 
exceptions. — Smith  v.  Solomon,  84  Cal.  587, 
539.  24  Pac.  286. 

Aa  to  time   of   taUnir   appeal,   see,   ante, 
S  939  and   note. 

Sane  —  Bxtenalen      of     time. — See,    ante, 
fi  473  and  note. 

4,     Same— Notice    of,    excepted  —  Reason. 

— ^Reason  for  excepting  notices  of  appeal 
from  power  to  extend  time  doubtless  was 
that  to  allow  extension  of  time  to  file  no- 
tice of  appeal  would  be  virtually  to  allow 
court  power  to  extend  time  for  taking  ap- 
peal.—Harper  V.  Minor,  27  Cal.  107,  115. 

6.  Same  —  Preeume4  time  extended. — On 

appeal  it  will  be  presumed  that  extension 
of  time  on  motion  for  new  trial  was  ex- 
tended more  than  thirty  days  by  consent  of 
adverse  party,  where  transcript  fails  to 
show  any  objection  was  made  in  court  be- 
low upon  ground  that  motion  came  too  late. 
— Patrick  v.  Morse,  64  Cal.  462,  463.  2  Pac. 
49. 

<!.  Same— Undertaking  on  appeal. — Sec- 
tion 940,  ante,  providinsr  that  appeal  is  in- 
effectual for  any  purpose  unless  undertak- 
ing be  filed  within  Ave  days  is  subject  to 
provision  of  this  section;  time  for  flllng 
undertaking  may  be  extended  not  exceed- 
Ingr  thirty  days. — Wadsworth  v.  Wads- 
wurth,  74   Cal.   104.  105,  15   Pac.   447. 

7.  Time  to ,  file  undertaking  on  appeal 
may  be  extended.' — Schloesser  v.  Owen.  134 
Cal.   546,  66  Pac.  726. 

8.  Bill  of  exeepttona— Time  may  be  ex- 
tended* — Time  to  prepare  bill  of  exceptions 
may  be  extended  thirty  days  In  addition  to 
ten  days  allowed  by  section  659,  ante. — 
Moffat  v.  Cook,   66  Cal.  236,  3  Pac.   806. 


As  to  exceptions  and  bllle  of  exceptions, 

see,  ante,   SS  646  et  seq.  and  notes. 

9.  The  power  of  the  court  hereunder  to 
grant  such  an  extension  is  subject  to  the 
express  prohibition  of  section  170,  ante,  that 
no  disqualified  Judge  shall  do  any  Judicial 
act  except  those  enumerated,  and  the  allow- 
ance of  such  an  extension  is  not  one  so 
enumerated. — Johnson  v.  German-American 
Ins.  Co.,  160  Cal.  888,  88  Pac.  985. 

10.  An  order  by  a  Judge  who  Is  disquali- 
fied to  act' under  section  170.  ante,  as  it 
existed  prior  to  the  amendment  of  1905.  Is 
held  to  be  absolutely  void,  wherever 
brought  in  question. — Johnson  v.  German- 
American  Ins.  Co.,  150  Cal.  838,  88  Pac.  985. 

11.  Same — Same— Mnst  be  secnred  wltkln 
original  tlme.^ — An  extension  of  time  within 
which  to  procure  and  serve  a  bill  of  excep- 
tions, permitted  under  the  provisions  of 
the  above  section,  must  be  obtained  within 
the  period  during  which  the  original  right 
is  still  alive. — Howell  v.  Penderson,  41  Cal. 
App.  45,  181  Pac.  674,  following  the  doc- 
trine in  Clarke  v.  Crane,  57  Cal.  629;  Curtis 
V.  Superior  Court,  70  Cal.  390,  11  Pac.  662; 
Union  Collection  Co.  v.  Oliver,  162  Cal.  755, 
124  Pac.  435;  Oppenheimer  v.  Radke  &  Co.. 
165  Cal.  200,  131  Pac.  865. 

12.  Certiorari— Order  extending  time  re«> 
viewed. — Orders  attempting  to  extend  time 
to  plead  more  than  thirty  days  are.  In  ex- 
cess of  Jurisdiction,  and  there  being  no 
plain,  speedy,  and  adequate  remedy,  may 
be  reviewed  on  certiorari. — Gibson  v.  Su- 
perior Court,  83  Cal.  643,  644,  24  Pac.  162; 
Baker  v.  Superior  Court,  71  Cal.  683.  584,  12 
Pac.   685. 

As  to  compntatlon  of  time,  see.  ante,  S  12 
and  note. 

13.  Consent — Not  given  by  fallnre  to  ob- 
ject to  orders.^ — Adverse  party  can  not  be 
said  to  have  consented  to  extension  of  time 
for  more  than  thirty  days  because  he  failed 
to  object  to  orders  extending  time,  first  of 
which  was  valid  and  second  valid  for  re- 
mainder of  thirty  days  court  might  allow, 
or  by  failure  to  return  copy  of  statement 
served  on  him  after  time  had  expired  and 
afterwards  proposing  amendments  thereto, 
especially  where  he  objected  promptly  by 
giving  notice  of  motion  to  strike  statement 
from  files  and  that  same  should  be  disre- 
garded because  not  prepared  and  filed  in 
time.— Bryan    v.    Maume.    28    Cal.    238.    242. 

14.  Same^To     order  —  Limitation     on. — 

Consent  of  adverse  party  to  one  exten- 
sion beyond  thirty  days  does  not  confer 
upon  court  or  Judge  power  to  make  any 
further  extension. — Bunnel  v.  Stockton,  88 
Cal.  319.  321.  28  Pac.  801. 

15.  Construction  of  order— Commence- 
ment  of  extension. — Order  that  time  for 
defendants  to  give  notice  of  Intention  to 
move  for  new  trial  and  to  serve  bill  of 
exceptions  "is  hereby  extended  thirty  days." 
should  be  construed  to  extend  time  thirty 
days  from  end  of  ten  days  allowed  by  code. 
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no  reference  beinsr  made  to  date  of  order 
as  point  of  time  from  which  extension 
was  to  be  computed,  and  judse  who  made 
order  having  so  construed  it  in  his  rulinfir 
on  motion. — Emerlc  v.  Alvarado.  64  Cal.  629, 
541,    2   Pac.   418. 

16.  Same— Rxplrlnv  on  liolldaT-. — Stipu- 
lation extending  time  for  one  week,  "end> 
ing  Saturday,  July  4,"  in  which  to  answer, 
as  both  that  day  and  day  following  were 
legal  holidays,  has  effect  of  extending  time 
to  July  6,  inclusive,  and  default  entered  on 
that  day  is  premature. — Crane  v.  Crane, 
121   Cal.   99,   100.    53   Pac.   433. 

17.  Same— File  motion  for  a  ncur  triaL — 

Whether  order  granting  time  "within  which 
to  file  motion  for  new  trial"  would  extend 
time  to  give  notice  of  Intention  to  move  or 
to  prepare  statement,  or  whether  it  would 
apply  merely  to  last  step  in  proceedings, 
actual  making  of  motion,  not  decided. — Jen- 
kins V.  Frink,  27  Cal.  337,  340. 

18.  Same— Filing  statement  made  before 
notice  of  Intention  given. — Order  granting 
time  to  file  statement  on  motion  for  new 
trial  made  before  notice  of  intention  is 
given  must  be  construed  to  give  time 
granted  from  date  of  giving  notice. — East- 
erby  v.  Larco,  24  Cal.  179,  181. 

19.  Same  ^  Intermediate  order  expiring 
on  Sunday* — Where  time  is  extended  by 
several  orders,  last  day  of  period  of  exten- 
sion fixed  by  one  being  Sunday,  that  should 
be  "excluded";  that  Is  to  say.  It  is  not  to  be 
computed  as  any  portion  of  the  time  granted 
by  order,  or  of  thirty  days  which  may  be 
granted,  but  is  supplemental  day  super- 
added by  law. — Mulr  v.  GaJloway,  61  Cal. 
498.  506. 

20.  See  Reay  v.  Butler,  99  Cal.  477,  480, 
33  Pac.  1134,  where  It  is  held  to  be  matter  of 
very  grave  doubt  whether  Muir  v.  Gallo- 
way, supra,  was  correctly  decided  in  so  far 
as  it  holds  superior  court  may  by  entry  of 
two  or  more  orders  (first  for  any  order  or 
orders  preceding  last  expiring  on  Sunday) 
extend  period  of  time  within  which  any  of 
acts  mentioned  in  this  section  may  be  per- 
formed for  longer  period  than  that  author- 
ized by  section,  if  only  one  order  of  exten- 
sion is  made.  Question  not  definitely 
passed  upon  may  be  regarded  as  open. — See 
Frassi  v.  McDonald,  122  Cal.  400,  56  Pac. 
139  (post  par.  20),  affirming  Mulr  v.  Gal- 
loway, supra,  notwithstanding  doubts  of 
Reay  v.  Butler,  supra. 

21.  Where  order  extending  time  expires 
on  Sunday,  order  further  extending  time 
made  on  following  Monday  is  valid,  as,  had 
act  for  which  time  was  extended  been  done 
on  Monday,  it  would  have  been  In  time,  and 
therefore  court  had  power  upon  that  day  to 
further  extend  time;  and  although  court  had 
previously  made  two  orders  of  ten  days 
each  extending  time,  third  order,  being 
made  within  life  of  second,  court  necessarily 
had  power  to  make  it  extending  time  ten 
days  further.  Whatever  time  law  gave  by 
reason  of  fact  that  one  of  those  orders  ex- 


pired upon  Sunday  does  not  pro  tanto  en- 
hance power  of  court.  If  thirty  days  had 
been  given  in  one  order  and  had  expired 
upon  Sunday,  act  could  have  been  done 
following  day  by  favor  of  statute,  and  fact 
that  time  fixed  by  an  intervening  order  fell 
upon  Sunday  does  not  alter  case.  Three 
orders  of  ten  days  each,  by  any  process  of 
mathematical  calculation,  can  only  be  reck- 
oned as  extension  of  thirty  days  in  all. 
Proposition  has  been  passed  upon  in  Muir 
v.  Galloway,  61  CaL  498,  and  that  case  is 
approved  notwithstanding  some  doubt  cast 
upon  it  in  Reay  v.  Butler,  99  Cal.  477.  33 
Pac.  1134. — Frassi  v.  McDonald,  122  Cal. 
400.  402,  65  Pac.  139. 

22.  Same  — From  date  of  order. — Order 
extending  time  to  give  notice  of  intention 
to  move  for  new  trial  must  be  construed  to 
give  such  time  from  date  of  order,  and  froic 
time  of  receiving  notice  of  decision. — East' 
erby  v.  Larco,  24  Cal.  179,  181. 

23.  Construction  of  order  that  "defend* 
ants  have  twenty  days  within  which  to  file 
motion  for  new  trial  herein"  is  that  de- 
fendants have  twenty  days  from  date  of  or- 
der, and  not  twenty  days  from  date  of  giv- 
ing notice  of  intention  to  move,  or  twenty 
days  beyond  time  allowed  by  statute. — 
Jenkins  v.  Frink,  27  Cal.  S37,  339. 

24.  Same-— No  time  stated. — Order  grant- 
ing extension  of  time  until  after  decision 
of  motion,  but  not  specifying  what  amount 
of  time,  must  be  held  to  grant  such  time  as 
judge  might  fix  when  motion  ruled  upon, 
or  reasonable  time;  which,  in  case  of  ex- 
tension until  after  ruling  on  motion  to 
strike  out  complaint,  would  by  analogy,  be 
statutory  time  allowed  for  answering,  and 
default  entered  immediately  after  denial  of 
such  motion  is  unauthorised. — Willson  v. 
Cleaveland,  80  Cal.  192.  199. 

25.  Same— Prepare  statement  la  nlso  to 
aerve  It. — Order  extending  time  to  prepare 
statement  on  motion  for  new  trial  carries 
with  it  same  extension  to  serve  statement. 
— Bryant  v.  Sternfeld,  89  Cal.  611,  612.  26 
Pac.  1091. 

26.  Same  —  Sneceaslve  orders. — Verdict 
rendered  September  3,  notice  of  intention 
to  move  for  a  new  trial  filed  September  10, 
bill  of  exceptions  October  29;  September 
4  court  extended  time  within  which  to 
prepare  and  serve  bill  of  exceptions  thirty 
days,  and  October  4  made  like  extension 
for  thirty  days  further,  each  ex  parte  and 
without  consent  of  opposite  party;  order  of 
September  4  should  be  construed  as  grant- 
ing thirty  days  in  addition  to  ten  days 
allowed  for  preparing  bill  of  exceptions  on 
Judgment,  and  exhausted  power  of  court  to 
extend  time  for  that  purpose.  Notice  of 
intention  to  move  lor  new  trial  stated  it 
would  be  made  upon  bill  of  exceptions  to 
be  settled  and  filed,  and  party  thereto  had 
ten  days  from  service  of  such  notice  within 
which  to  prepare  and  serve  such  bill;  this 
time  might  have  been  extended  thirty  days, 
but   was   not,   party  relying   upon   order   of 
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October  4;  but  even  concediner  this  would 
operate  as  extension  of  thirty  days  beyond 
time  he  was  entitled  to  after  service  of  his 
notice  of  intention,  it  expired,  and  power 
of  court  to  extend  time  was  exhausted  be- 
fore his  bill  was  served. — Cameron  v.  Ar- 
eata &  M.  R.  R.  Co..  129  Cai.  279.  280.  61 
Pac  966. 

27.  CoBstmctlon   of   sectlon^In   general. 

—Construction  of  section  that  court  is  only 
prohibited  from  srantins  extension  of  more 
than  thirty  days  at  any  one  time,  but  may 
make  several  extensions  of  thirty  days 
each,  is  in  direct  violation  of  lanffuagre  of 
section  and  of  construction  thereof  by  su- 
preme court. — Cameron  v.  Areata  &  M.  R. 
R.  Co.,  129  Cal.  279.  281.  61  Pac.  955. 

28.  The  court  Is  hereby  given  power  to 
extend  the  time  for  proposingr  a  statement 
for  a  period  of  thirty  days.  The  court  can 
not  by  Its  own  rule  devest  itself  of  this 
power.  In  the  absence  of  any  showing:  to 
the  contrary,  it  will  be  presumed  en  appeal, 
that  the  court  disreerarded  its  rule,  for  suffi- 
cient cause  and  to  subserve  the  ends  of  jus- 

.tice,  as  it  has  the  power  to  do. — Connell  v, 
Higffins.  170  Cal.  541.  150  Pac.  769. 

29.  An  order  extending  the  time  for  the 
service  of  a  bill  of  exceptions  which  is 
within  the  limitations  of  this  section  is  not 
invalid,  because  in  conflict  with  a  rule  of 
court  providing  that  the  time  could  not  be 
extended  for  a  period,  which  including  the 
time  covered  by  stipulation,  would  exceed 
thirty  days.— Lant*  v.  Cole,  172  Cal.  246,  156 
Pac.  45. 

SOi.  Same— A»  to  belnsr  made  with  other 
•cetioas* — Provision  of  section  650,  ante, 
that  draft  of  bill  of  exceptions  may  be  pre- 
pared and  served  within  ten  days  after 
entry  of  Judgment,  "or  such  further  time  as 
court  in  which  action  is  pending  or  Judge 
thereof  may  allow,"  does  not  authorize 
court  to  grant  an  indefinite  extension,  but 
must  be  read  in  connection  with  restriction 
upon  amount  of  time  which  may  be  allowed 
by  court  found  in  this  section. — Cameron  v. 
ArcaU  ft  M.  R.  R.  Co..  129  Cal.  279.  282.  61 
Pac.  965. 

31.  Same— Kxteat  of. — ^Limitations  upon 
power  to  extend  time  contained  in  this  sec- 
tion applies  only  to  cases  therein  enumer- 
ated, among  which  filing  of  aflAdavits  on 
motion  for  new  trial  is  not  included,  and 
therefore  power  to  extend  time  in  such  cases 
is  found  in  subdivision  1  of  section  659. 
ante,  and  extension  for  more  than  thirty 
days  may  be  granted. — Oberlander  v.  Fixen 
ft  Co.,  129  Cal.   690.   691.   62  Pac.   254. 

tt.  Same  —  Limitation  of  section. — This 
section  is  limited  by  its  terms  to  cases 
where  time  Is  allowed  by  some  provision  of 
code  for  doing  of  some  act,  and  is  designed 
to  enable  court  or  Judge  to  grant  time  ad- 
ditional to  that  allowed  by  code,  upon  good 
cause  shown. — ^Vestal  v.  Young,  147  Cal.  715, 
720.  82  Pac.  S81. 

SS.  Same  — Thirty  days  la  addition  to 
yvfserlhed    tlaac^ — ^Where    the    code    allows 


twenty  days  for  preparation  of  statement, 
party  preparing  such  can  not  have  more 
than  fifty  days  without  consent  of  adverse 
party;  that  is,  twenty  days  allowed  and 
thirty  days  for  which  court  might  extend 
time  under  this  section. — Bryan  v.  Maume, 
28  Cal.  238.  241. 

84,  Defanlt— Consideration  of  void  order 
on  opening. — That  defendant  relied  upon  or- 
der extending  time  to  plead  which  was  in 
excess  of  Jurisdiction  of  court  is  Important 
fact  to  be  considered  on  motion  to  open  de- 
fault.— Kennedy  v.  Mulligan,  136  Cal.  556. 
557.  69  Pac.  291. 

85.  Same— Authority  of  elerk. — Clerk  has 
no  authority  to  enter  default  except  in  cases 
where  defendant  has  failed  to  appear 
within  the  time  specified  within  summons, 
or  within  such  further  time  as  may  have 
been  granted  by  pourt. — Kennedy  v.  Mulli- 
gan, 136  Cal.  656.  557.  69  Pac.  291. 

80.     Denial    of   motion    without    prejudice 

to  renewal  before  court  to  which  action  is 
transferred  does  not  operate  to  extend  time 
within  which  motion  is  required  to  be  made. 
— Wallace  v.  Liewls.  9  Mont.  399,  403,  24  Pac. 
22. 

37.  Express  provision  being  otherwise 
made. — This  sectipn  does  not  apply  where 
express  provision  is  made  In  section  treat- 
ing of  particular  subject,  as  where  section 
regarding  preparing  statement  on  motion 
for  new  trial  provided  that  no  extens>ion 
for  longer  period  than  twenty  days  should 
he  made. — Cottle  v.  Leitch.  43  Cal.  320.  322. 

88.  Filiagr  and  service  of  order. — Correct 
practice  is  to  file  or  serve  order  extending 
time,  but  no  express  provision  of  law  re- 
quires it.  and  where  default  is  entered  be- 
fore expiration  of  time  as  extended  It  should 
be  opened  upon  payment  of  costs. — Swift  v. 
Canovan,  47  Cal.  86. 

39.  Form  of  order^-Written  or  entered 
In  mfnutcM. — Order  extending  time  fixed  by 
the  statute  should  in  all  cases  be  In  writing 
and  either  entered  in  minutes  of  court  or 
signed  by  Judge  and  filed  with  papers  in 
case  within  time  prescribed.  To  hold  verbal 
promise  of  Judge  to  cause  order  to  be  en- 
tered, or  verbal  request  for  order  verbally 
granted  by  Judge  sufficient  to  extend  time, 
would  lead  to  great  confusion  and  needless 
controversies. — Campbell  v.  Jones,  41  Cal. 
515,  518. 

40.  Notice  of  Intention  to  move  nevr  trial 
^What  sufficient. — "Order  extending  time" 
for  preparing  and  filing  "motion  for  new 
trial"  extends  time  to  give  notice  of  inten- 
tion to  move  for  such  new  trial. — Cottle  v. 
Leitch,  43  Cal.  320,  321. 

41.  Fraction  of  a  day^Is  not  to  be  con« 
sidered  in  computing  time  from  one  day  to 
another,  but  only  when  time  of  successive 
acts  performed  on  same  day  is  material. — 
Scoville  V.  Anderson,  131  Cal.  590,  594.  63 
Pac.  1013. 

42.  Indefinite  extension-— Kffect  of  icener* 
ally. — Extension   of   time   to   plead   for  cer- 
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tain  time  after  receipt  of  remittitur  in  an- 
other case  \a  void  and  beyond  power  of 
court  to  any  extent  beyond  thirty  days  per- 
mitted by  this  section. — Baker  v.  Superior 
Court,  71  Cal.  583.  684,  12  Pac.  686. 

Am  to  extension  of  time,  see,  ante,  §  473 
and  note. 

43.  Extension  of  time  to  plead  one  day 
after  decision  of  motion  to  set  aside  service 
of  summons  and  dismiss  action  is  void  as  to 
any  period  of  time  it  purports  to  allow  after 
expiration  of  thirty  days  in  addition  to 
time  allowed  by  law. — ^Kennedy  v.  Mulligan, 
136  Cal.  656,  567,  69  Pac.  291. 

44.  Extension  of  time  to  plead  for  cer- 
tain number  of  days  after  decision  of  pend- 
ing: motion  to  dismiss  is  void  as  to  any 
period  of  time  beyond  thirty  days  (Thorn- 
ton, J.,  dis.  op.).— <5ibson  v.  Superior  Court, 
83  Cal.  643,  644,  24  Pac.  152. 

45.  Order  extending  time  one  day  beyond 
decision  upon  motion  to  dismiss  may  be  at- 
tempted extension  of  time  beyond  statutory 
thirty  days  allowed,  and,  if  so,  is  void. — 
Kennedy  v.  Mulligan,  136  Cal.  556.  557.  69 
Pac.  291. 

46i.  Judge  ^vho  trie*  can«e  shonld  make 
order  extending  time  for  statement  or  bill 
of  exceptions  on  motion  for  new  trial. — 
Matthews  v.  Superior  Court,  68  Cal.  638, 
641,  10  Pac.  128. 

47.     JnstlceB*   court—- Not   applicable  to. — 

Section  has  no  application  to  acts  required 
to  be  done  in  Justices'  court  to  perfect  ap- 
peal to  superior  court.  Hence,  order  by  su- 
perior court  extending  time  for  Justifica- 
tion of  sureties  on  undertaking  on  appeal 
filed  in  Justices'  court  is  void. — ^McCracken 
V.  Superior  Court,  86  Cal.  74.  76.  24  Pac.  845. 

48.^    Lapse  of  time— Objection  and  answer. 

— If  party  objecting  to  settlement  to  bill  of 
exceptions  relies  upon  lapse  of  period  lim- 
ited by  statute  it  becomes  duty  of  other 
party,  in  answer  to  objection,  to  incorpo- 
rate in  bill  any  matter  to  excuse  apparent 
([eiay. — Wheeler  v.  Karnes,  125  Cal.  51,  63, 
67  Pac.  893. 

49.  Not  waived  —  Practice  —  Propoaed 
amendments  to  statement  on  motion  for  new 
trial  served  too  late  will  not  operate  as 
consent  to  void  extension  of  time  if  objec- 
tion be  at  same  time  expressly  reserved. 
Proper  practice  is  to  reserve  such  objection 
rather  than  to  move  to  strike  statement 
from  flies. — Cottle  v.  Leitch.  43  Cal.  320,  322. 

50.  Memorandum  of  costs—Time  may  be 
extended  for. — Service  and  filing  of  memor- 
andum of  costs  is  fairly  within  proper  con- 
struction of  this  section,  being  substantially 
"a  notice  other  than  of  appeal." — Beilby  v. 
Superior  Court,  138  Cal.  51.  52,  70  Pac.  1024. 

51.  New  trial  —  Notice  of  Intention  to 
move  for  new  trial  is  included  within  no- 
tices provided  for  in  this  section,  and  court 
may,  before  expiration  of  ten  days  allowed 
by  statute,  extend  time  for  serving  and 
filing  notice  for  period  not  to  exceed  thirty 
days   (overruling  Hook   v.  Hall,  2  Cal.  Un- 


fep.  469,  6  Pac.  422;  Girdner  v.  Beswick,  2 
Cal.  Unrep.  635,  8  Pac.  11;  Brichman  v.  Ross. 
67  Cal.  601,  8  Pac.  SI 6). — Burton  v.  Todd,  68 
Cal.  485.  488.  9  Pac.  668. 

A«  to  extension  of  time  to  sive  notlcp  of 
intention  to  move  for  nciFr  trial,  see  par.  55, 
this  note. 

B2.  Same— -Statement  on. — Time  to  pre- 
pare and  serve  statement  on  motion  for  new 
trial  may  be  extended  by  court  or  Judge, 
but  not  longer  than  thirty  days  without 
consent  of  adverse  party,  and  any  exten- 
sion beyond  that  time  is  void,  as  power  of 
court  or  Judge  Is  exhausted  by  thirty-day 
extension. — Bunnel  v.  Stockton,  83  Cal.  319, 
320,  23  Pac.  301. 

53.  Time  for  preparing  statement  on  mo- 
tion for  new  trial  may  be  extended  not  to 
exceed  thirty  days  without  consent  of  ad- 
verse party,  but  any  extension  for  greater 
period  gives  no  right  to  moving  party. — 
Freese  v.  Freese.  134  Cal.  48.  49,  66  Pac.  48. 

54.  Notice  and  presentation  of  statemest 
for  settlement. — The  power  of  the  court  to 
grant  an  extension  of  time  is  not  affected 
by  the  fact  that  at  the  time  the  order 
granting  the  extension  was  made  the  mov- 
ing party  had  allowed  so  much  time  to 
lapse  of  the  original  ten  days  allowed  by 
law  without  giving  the  five  days'  notice 
prescribed  that  such  notice  could  not  have 
been  given  if  such  extension  had  not  been 
granted. — Douglas  v.  Southern  Pac.  Co., 
151  Cal.  246,  90  Pac.  638. 

6B.  Notice  of  intention— Elztendlng  tine 
to  flle*  etc. — An  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  will  not  be  dis- 
missed on  the  ground  that  the  notice  of 
intention  was  not  filed  and  served  within 
the  statutory  time,  where  it  appears  that 
within  the  said  statutory  time  the  court  ex- 
tended the  time  within  which  the  notice 
might  be  given,  and  such  notice  was  given 
within  the  time  so  extended. — Estate  of 
Richards,  154  CaL  478,  98  Pac.  528. 

See,  also,  par.  51,  this  note. 

se.  Peremptory  provisions* — Statute  pro- 
viding that  act  must  be  done  within  cer- 
tain time  or  such  extension  thereof  as  court 
may  grant  is  peremptory,  and  if  act  be  not 
done  within  such  time,  right  to  do  it  is 
waived. — Easterby  v.  Larco,  24  CaL  179,  182. 

B7.     Same— Time   can    not  be   extended. — 

When  statute  fixes  time  within  which  act 
must  be  done,  courts  have  not  power  to  en- 
large it.  although  it  relates  to  mere  matter 
of  practice;  thus,  where  statute  declares 
Judge  at  chambers  may  grant  new  trial  if 
application  be  made  within  ten  days  after 
Judgment,  order  granting  application  made 
on  eleventh  day  is  void,  for  court  can  no 
more  enlarge  time  than  it  can  legislate  in 
any  other  matter. — Roush  v.  Van  Hagen,  17 
Cal.  121,  122. 

68.  Where  section  regarding  preparation 
of  statements  on  motion  for  new  trial  ex- 
pressly provided  that  party  has  an  absolute 
right  to  prepare  and  serve  such  statements 
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Within  five  days  after  notice  of  decision, 
and  then  adds  *'or  within  such  further  time 
not  ezceedintr  twenty  days  as  court  or  judffe 
thereof  may  by  order  grant,"  etc.,  court 
can  not  extend  time  for  further  period,  as 
limitation  in  section  relatiner  exclusively  to 
certain  subject  must  prevail  rather  than 
general  provision. — Harper  v.  Minor,  27  Cal. 
107,  114. 

60.  Plaee  ^hcre  order  made. — Order  ex- 
tending time  need  not  be  made  in  court, 
and  may  be  made  by  judge  in  any  part  of 
state. — Matthews  v.  Superior  Court,  68  Cal. 
€38,  641.  10  Pac.  128. 

M.  Pleadinir.  time  of  — Beyond  thirty 
dmjm. — Extension  of  time  to  demur,  move, 
or  plead,  beyond  thirty  days  with  consent, 
is  in  excess  of  the  jurisdiction  of  the  court 
and  void  under  above  section,  and  the  de- 
cisions of  the  supreme  court. — Vrooman  v. 
Superior  Court,  149  Cal.  266,  268,  86  Pac.  649. 
citing  Baker  v.  Superior  Court,  71  Cal.  583, 
12  Pac.  685;  Gibson  v.  Superior  Court,  83  Cal. 
€43.  24  Pac.  152.  and  Kennedy  v.  Mulligan. 
126  Cal.  656,  69  Pac.  291. 

61.  But  in  the  case  at  bar,  where  the 
order  of  extension  was  sought  to  be  vacated 
on  February  2,  1906,  there  was  a  stipula- 
tion granting  defendants  until  February  15, 
1906,  to  answer,  and  it  was  a  proper  exer- 
cise of  the  jurisdiction  of  the  trial  court 
to  determine  whether  the  stipulation  was  a 
sufficient  expression  of  plaintifTs  consent 
to  such  extension,  or  not,  and  its  determina- 
tion of  that  question  will  not  be  reviewed 
upon  certiorari. — ^Vrooman  v.  Superior 
Court,  149  Cal.  268,  86  Pac.  694. 

62.  Same— To  flic  amended  complalmt  at* 
ter  demurrer  saatalned. — ^This  section  is  not 
applicable,  nor  is  there  any  statutory  provi- 
sion limiting  the  time  the  trial  court  may 
give  a  pleader  under  the  same  circum- 
stances.— ^Vestal  V.  Young.  147  Cal.  719,  82 
Pac.  381. 

€8.  Pro  tanto- Order  exceeding  thirty 
days,  good« — Where  order  is  made  granting 
more  than  thirty  days  permitted,  it  is  good 
as  to  thirty  days. — Bryan  v.  Maume,  28  Cal. 
238.  242. 

64.  Pnblicntlon  of  vnmmona  is  not  an  act 
which  is  to  be  done  within  meaning  of  this 
section. — Savings  &  L.  Soc.  v.  Thompson,  82 
Cal.  347.  360. 

65.  Reeltnl  In  blU  of  exceptions— That 
notice  of  Intention  to  move  for  new  trial 
wna  flle4  "within  time  allowed  by  law"  is 
but  legal  conclusion,  and  is  overcome  by 
fact  that  date  of  such  filing  is  itself  given 
in  bill  of  exceptions. — ^Reclamation  Dist.  v. 
Thisby,  131  Cal.  672.  675,  63  Pac.  918. 

•6.  Showing  for  order* — Application  for 
extension  of  time  to  prepare  affidavits  on 
motion  for  new  trial  should  show  substan- 
tially what  it  is  intended  affidavits  shall 
contain:  misconduct  of  jury;  nature  of 
newly  discovered  evidence,  etc. — People  v. 
Winthrop,  118  Cal.  86.  92,  60  Pac.  390. 

67.  Stlpnlatlon  extending  time — ^Doca  not 
prohibit  order  further  extending  time  under 


provisions  of  this  section.— Curtis  v.  Su- 
perior Court,  70  CaL  S90,  891,  11  Pac.  662. 

68.  Extension  of  time  by  stipulation 
does  not  preclude  court  granting  thirty 
days'  extension  after  expiration  of  time 
granted  by  stipulation. — Reclamation  Dist. 
V.  Hamilton.  112  Cal.  603,  609,  44  Pac.  1074. 

69.  Time    wken    order    must    be    made« — 

Extension  of  time  must  be  made  within 
period  allowed  for  doing  of  act,  and  while 
right  to  do  it  is  still  alive.  After  right  is 
gone  giving  further  time  could  not  be  called 
an  extension  of  time  but  would  be  in  effect 
reviving  right  which  no  longer  existed: 
when  such  order  is  given  there  Is  no  period 
of  time  to  extend,  and  court  has  no  further 
jurisdiction  in  matter. — Clark  v.  Crane.  67 
Cal.  629.  632. 

70.  Order  extending  time  must  be  made 
within  period  in  which  act  might  be  done 
or  it  is  void,  as  upon  expiration  of  that  time 
right  is  lost  and  court  has  no  further  juris- 
diction in  matter. — Emeric  v.  Alvarado.  64 
Cal.  629.  541,  2  Pac.  418. 

71.  Extension  of  time  must  be  made  be- 
fore party  seeking  same  is  in  default.  If  he 
permits  time  within  which  he  may  act  to 
elapse  without  acting,  any  subsequent  order 
giving  him  time  to  act  will  not  avail  to  re- 
vive his  right. — Freese  t.  Freese.  134  Cal. 
48,  49.  66  Pac.  43. 

72.  Order  granting  extension  of  time  af- 
ter expiration  of  statutory  period  within 
which  act  might  have  been  done  is  void, 
and  confers  no  authority  for  doing  act. — In 
matter  of  Clary.  112  Cal.  292.  296.  44  Pac. 
669. 

73.  After  expiration  of  statutory  time 
within  which  act  must  be  done  order  pur- 
porting to  extend  such  time  is  void,  and  in- 
effectual.— Estate  of  Clary,  112  Cal.  292,  296, 
44  Pac.  669. 

74.  If  statute  absolutely  fixes  time 
within  which  act  must  be  done  it  is  peremp- 
tory. The  act  can  not  be  done  at  any  other 
time  unless  during  prescribed  time  it  has 
been  extended  by  order  made  for  that  pur- 
pose under  authority  of  law.— Connor  v. 
Southern  California  M.  R.  Co..  101  Cal.  429, 
431,  35  Pac.  990.  See  Tregambo  v.  Coman- 
che M.  &  Min.  Co..  67  Cal.  501.  603:  Wills  v. 
Rhen  Kong,  70  Cal.  648,  11  Pac.  780. 

A*  to  extension  of  time  to  flle  Inventory 
of  cotate  of  deceased  person,  see,  post. 
S  1450  and  note. 

7B.  Undcrtnklnv  by  nonresident  plaintiff 
—Extension  of  time  to  vlve. — Under  the 
provisions  of  the  above  section  the  trial 
court  has  power  to  extend  the  time  in 
which  to  flle  the  bond  for  costs  required  of 
nonresidents  and  foreign  corporations  by 
the  provisions  of  section  1036,  ante,  and 
where  the  bond  is  thereafter  filed  within 
the  extended  time,  the  action  will  not  be 
dismissed. — Herts  v.  Superior  Court,  36  Cal. 
App.  83.  169  Pac.  258.  approving  the  doc- 
trine in  Kissler  v.  Budge.  24  Idaho  246.  133 
Pac.  126,  and  Sciutti  v.  Paclflo  Coal  Co.,  30 
Utah  462.  8  Ann.  Cas.  942.  86  Pac.  1011. 
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§1056.    ACTIONS  AGAINST  SHERIFF  FOR  OFFICIAL  ACTS.     If  an 

action  is  brought  against  any  oflScer  or  person  for  an  act  for  the  doing  of  which 
he  had  theretofore  received  any  valid  bond  or  covenant  of  indemnity,  and  he 
[1]  gives  seasonable  notice  thereof  in  writing  to  the  persons  who  executed 
such  bond  or  covenant,  and  [2]  permits  them  to  conduct  the  defense  of  such 
action,  the 

Judgment  recovered  therein  is  conclusive  evidence  against  the  persons  so 
notified ;  and  the  court  may,  on  motion  of  the  defendant,  upon  notice  of  five 
days,  and  upon  proof  of  such  bond  or  covenant,  and  of  such  notice  and  per- 
mission, enter  judgment  against  them  for  the  amount  so  recovered  and  costs. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  645  Practice 
Act;  amendment  approved  AprU  15,  1880,  Code  Amdts.  1880  (C.  C 
P.  Pt.),  p.  73;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  182,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  309* 
Kerr's  Stats,  and  Amdts.  1906-7.  p.  475.  ' 


ACTIONS  AGAINST  SHERIFF  ON 
OFFICIAL  ACTS. 

1.  Character  of  notice  required. 

2.  Construction  of  section — Several  judgments 

against  sureties. 

3.  Equitable   action   by   surety  to   set   aside 

judgment. 

4.  Nature     of     proceeding  —  Jurisdictional 

amount. 

5.  Pleading — Evidence — ^Burden  of  proof. 

6.  Principle  of  rule. 

7.  Strict  compliance. 

1.  Character  of  notice  reqnlred. — Full 
notice  to  indemnifier  of  pendency  of  suit, 
what  he  is  required  to  do,  and  consequence 
which  may  follow  if  he  negrlect  to  defend 
action,  should  be  given.  Some  knowledge 
or  information  of  existence  of  such  action 
is  entirely  InsufTicient  to  bind  party  by 
judgment.  Unless  party  to  action  notifies 
Indemnlfler  that  he  expects  him  to  defend 
action  or  to  furnish  testimony,  or  do  some 
other  act,  he  may  well  suppose  that  party  is 
well  prepared  to  defend  it,  has  all  evidence 
necessary,  and  needs  no  assistance  from  him 
to  defend  his  title  or  assert  his  rights.  He 
may  well  rely  upon  that  supposition,  for  if 
party  desires  his  aid  or  assistance  it  is  his 
duty  to  give  him  full  notice,  a  reasonable 
time  before  trial  to  enable  him  to  prepare 
for  it. — Sampson  v.  Ohleyer,  22  Cal.  200,  209. 

2*  ConatructloB  of  section-— Several  Jndsr- 
menta  asalniit  anretlea. — Where  undertak- 
ing is  by  several  sureties  justifying  in  dif- 
ferent amounts  several  Judgments  against 
them  may  be  entered  under  this  section  in 
accordance  with  terms  of  bond.  Section 
does  not  necessarily  require  judgment  pro- 
vided for  shall  be  Joint  when  obligation  of 
sureties  is  several,  and  they  become  liable 
for  diflferent  amounts,  or  that  Judgment  to 
be  entered  shall  not  be  for  less  amount  than 
one  recovered  against  sheriff  obligee,  if 
sureties  have  not  bound  themselves  for  so 
great  sum.     Section  should  be  construed  as 
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authorizing  entry  of  judgment  against  sure- 
ties for  amount  named  in  bond  and  for 
which  each  has  become  liable,  but  not  to 
exceed  amount  of  judgment  recovered 
against  sheriff,  Including  costs  of  action. — 
Moore  v.  McSleeper,  102  CaL  277.  280,  281, 
86  Pac.  698. 

«.  ESqnItable  aeflon  by  aarety  to  act  aalde 
Jadffment.— Surety  is  concluded  by  judg- 
ment against  sheriff  where  upon  notice  he 
takes  charge  of  defense  and  by  his  own  at- 
torney defends  action  from  commencement. 
In  such  action  any  alleged  fraud  in  sale  of 
property  over  which  controversy  originated 
may  be  litigated,  and  therefore  action  in 
equity  by  surety  to  set  aside  judgment  for 
such  fraud  will  not  lie.— Dutil  v.  Pacheco. 
21  Cal.  438,  442,  82  Am.  Dec.  749. 

4.     Natnre     of    proeeedlnar— Jnriadlctlonal 

amonnt.— Proceeding  is  not  Independent 
action  but  simply  supplemental  motion  for 
Judgment  against  sureties  in  action  in  which 
superior  court  has  jurisdiction,  and  in 
which  it  has  already  proceeded  to  judg- 
ment against  nominal  defendant.  Remedy 
is  allowed  upon  theory  that  Indemnlflers 
are  real  parties  defendant  when  sheriff  is 
sued  for  official  act  for  which  they  have  in- 
demnified him,  and  that  when  they  have 
notice  of  pendency  of  such  action  judgment 
against  sheriff  is  conclusive  of  his  right  to 
recover  against  them,  and  this  being  so, 
statute  permits  sheriff  to  have  judgment 
entered  against  them  at  once  upon  motion 
in  that  action,  without  expense  and  delay 
of  prosecuting  action  upon  bond  of  indem- 
nity, and  therefore  Judgment  may  be  en- 
tered against  several  Indemnlflers  for 
amounts  less  than  three  hundred  dollars 
where  such  amounts  are  limit  of  their  lia- 
bility.— Moore  v.  McSleeper.  102  Cal.  277, 
282,  36  Pac.  593,  approved  in  Sullivan  v* 
California  R.  Co..  142  Cal.  201,  207,  76  Pac, 
767. 

^  Pleadlas  —  Evidence  —  Bsrden  of 
proof* — Payment  or  satisfaction  of  judg- 
ment need  not  be  alleged  by  sheriff.     Re- 
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covery  of  judgment  aerainst  him  is  sufficient 
showing  for  prima  facie  case  agrainst  sure- 
ties and  burden  is  upon  them  to  show  Judgr- 
meni  has  been  satisfied  by  themselves  or 
by  return  of  property  sued  for  or  that  prop- 
erty with  which  to  satisfy  It  was,  or  oufirht 
to  have  been,  still  in  possession  of  sheriff. 
—Moore  v.  McSleeper,  102  Cal.  277,  282,  36 
Pac.  593. 

C  PiiBclple  of  rule* — Provision  makiner 
Judgrment  conclusive  evidence  agrainst  in- 
demnifier  when  notified  of  action  is  founded 
upon    principle    that    under    such    circum- 


stances action  is  in  substance  agrainst  In- 
demnifier — real  party  in  interest — and  that 
he  has  in  that  action  opportunity  to  make 
any  defense  that  may  exist. — Dutil  v.  Pa- 
checo,  21  Cal.  438,  442,  82  Am.  Dec.  749. 

7.  Strict  compllaiice  with  terms  of  sec- 
tion is  necessary  before  sheriff  can  avail 
himself  of  summary  remedy  provided,  and 
it  must  appear  that  he  grave  sureties  writ- 
ten notice  of  action  or  he  can  not  avail 
himself  of  such  remedy  but  is  left  to  his 
action  on  indemnity  bond. — Dennis  v.  Pack- 
r.rd,  28  Cal.  101,  102. 


§1066.  CORPORATIONS  MAT  BECOME  SURETIES  ON  TTNDERTAK- 
INGH3  AND  BONDS.  In  all  cases  where  an  undertaking  or  bond,  with  any  num- 
ber of  sureties,  is  authorized  or  required  by  any  provision  of  this  code,  or  of 
any  law  of  this  state,  any  corporation  with  a  paid-up  capital  of  not  less  than 
one  hundred  thousand  dollars,  incorporated  under  the  laws  of  this  or  any  other 
state  of  the  United  States  for  the  purpose  of  making,  guaranteeing,  or  becom- 
ing a  surety  upon  bonds  or  undertakings  required  or  authorized  by  law,  or 
which,  by  the  laws  of  the  state  where  it  was  originally  incorporated  has  such 
power,  and  which  shall  have  complied  with  all  the  requirements  of  the  law  of 
this  state  regulating  the  formation  or  admission  of  these  corporations  to  trans- 
act  such  business  in  this  state,  may  become  and  shall  be  accepted  as  security 
or  as  sole  and  sufficient  surety  upon  such  undertaking  or  bond,  and  such  cor- 
porate surety  shall  be  subject  to  all  the  liabilities  and  entitled  to  all  the  rights 
of  natural  persons'  sureties; 

[Examination  by  insurance  coimnissioner — Making  up  deficiency.]  Provided, 
that  the  insurance  commissioner  shall  have  the  same  jurisdiction  and  powers 
to  examine  the  affairs  of  such  corporations  as  he  has  in  other  cases;  shall 
require  them  to  file  similar  statements  and  issue  to  them  a  similar  certificate. 
And  whenever  the  liabilities  of  any  such  corporation  shall  exceed  its  assets, 
the  insurance  commissioner  shall  require  the  deficiency  to  be  paid  up  in  sixty 
days,  and  if  it  is  not  so  paid  up,  then  he  shall  issue  a  certificate  showing  the 
extent  of  such  deficiency,  and  he  shall  publish  the  same  once  a  week  for  three 
weeks,  in  a  daily  San  Francisco  paper.  And,  until  such  deficiency  is  paid  up, 
such  company  shall  not  do  business  in  this  state.  In  estimating  the  condition 
of  any  such  company,  the  commissioner  shall  allow  as  assets  only  such  as  are 
allowed  under  existing  laws  at  the  time,  and  shall  charge  as  liabilities,  in 
addition  of  eighty  per  cent  of  the  capital  stock,  all  outstanding  indebtedness 
of  the  company,  and  a  premium  reserve  equal  to  fifty  per  centum  of  the  pre- 
miums charged  by  said  company  on  all  risks  then  in  force. 

History:  Original  section  enacted  March  11,  1872,  re-enactment  of 
S  646  Practice  Act  as  amended  1857  (Stats.  1857,  p.  29) ;  repeal  ap- 
proved April  16.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  Ill;  enact- 
ment of  present  section  approved  March  16,  1889,  Stats,  and  Amdts. 
1889,  p.  215.    A  codification  of  Stats.  1885,  p.  114. 


COBPOBATION  AS  SURETY  ON  UNDER- 
TAKING. 

1.  Amonnt  paid  as  premium  for   repleyin 
bond. 


2.  Construction  of  the  section. 

3.  Execution  of  bond — ^Presumption  of  au- 
thority. 

4.  Exception  to  sufficiency  of  corporation 
surety. 
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5.  Filing  designation  of  agent. 

6,  7.  Nonresident  plaintiff — Security  for  costs 
— Undertaking  by  qualified  corporation. 

As  to  corvomtioiiB  becomlns'  muTetj  on 
bond*  and  OBdertakliiv*  in  probate  aiattenit 

nee,  post,  S  1348. 

1.  Amoant  paid  aa  premium  for  repleTtn 
boad  procured  pendente  lite  by  a  plaintiff 
ultimately  successful  Is  not  recoverable  as 
«osts. — Williams  v.  Atchison.  T.  &  S.  P.  R. 
Co..  166  Cal.  140.  108  Pac.  886. 

I 

a.  Coaatrnetlon  of  section. — Proper  con- 
struction of  section  Is  not  that  corporation 
of  character  therein  defined  must  be  ac- 
cepted as  sole  and  sufficient  surety  upon 
any  undertaking,  no  matter  what  disparity 
between  amount  of  undertaking:  and  amount 
of  corporation's  assets.  Provision  that  any 
such  corporation  with  capital  stock  of  one 
hundred  thousand  dollars  "may  become  and 
shall  be  accepted  as,"  etc..  must  be  allowed 
some  operation,  but  should  not  be  iriven 
sweepiniT  force  to  allow  such  corporation 
to  be  sole  sureties  on  bond,  amount  of  which 
far  exceeds  all  its  assets.  The  object  of  law 
was  not  only  to  enable  corporations  of  class 
deslgrnated  to  be  co-sureties  upon  under- 
takintrs  required  in  le^al  proceedingrs,  but 
to  make  sole  undertaking  of  such  corpora- 
tion equivalent  to  Joint  undertakinsr  of  two 
or  more  natural  persons.  To  accomplish 
that  object  use  of  langruagre  quoted  or  some- 
thing equivalent  was  necessary,  and  words 
chosen  are  as  apt  for  purpose  as  any  that 
could  be  sugrsrested.  Their  only  fault  being: 
that,  taken  literally,  they  seem  to  mean 
somethingr  more,  viz.,  that  such  corporation 
is  not  only  sufllcient  as  surety,  but  also 
sufficient  as  surety  for  any  amount,  no  mat- 
ter how  much  greater  such  amount  may 
be  than  value  of  its  assets.  Such  construc- 
tion would  defeat  general  policy  of  act, 
which  is  to  provide  ample  security  for 
money  Judgments  in  order  to  stay  proceed- 
ings for  their  enforcement  pending  appeals, 
and  it  is  not  to  be  supposed  that  legisla- 
ture intended  to  discharge  security  of  Judg- 
ment with  lien,  etc.,  incident  thereto, 
without  providing  an  equivalent  where  cor- 
poration becomes  surety  upon  stay-bond 
any  more  than  in  case  where  sureties  are 
natural  persons.  True  construction  of  sec- 
tion is  that  such  corporations  must  show 
their  financial  ability  and  have  assets  in 
excess  of  their  liabilities  of  sufficient 
amount   to    enable    them    to   Justify    on   an 


undertaking  same  as  would  natural  per- 
sons.— Pox  v.  Hale  &  Norcross  S.  M.  Co.,  97 
Cal.  363,  366,  868.  82  Pac.  446. 

8).  Kzecntion  of  bond  —  Preenmptlon  of 
antborltjr. — Undertaking  signed  in  behalf 
of  corporation  surety  by  its  second  vice- 
president  and  assistant  secretary,  and  hav- 
ing affixed  seal  of  corporation,  can  not  be 
held  void  because  not  properly  signed,  in 
absence  of  anything  to  show  such  officers 
were  not  authorized. — Gutzeil  v.  Pennie,  95 
Cal.  698,  699.  30  Pac.  836. 

4.  Exception  to  aofllcleney  of  corporation 
■nrety  executing  undertaking  in  pursuance 
of  section  942,  ante,  may  be  taken,  in  pursu- 
ance of  section  948,  ante,  with  exactly  same 
effect  as  if  undertaking  had  been  executed 
by  natural  persons.  In  response  to  such 
exception  corporation  must  justify  upon  no- 
tice, and  in  addition  to  facts  which  qualify 
it  for  business,  must,  like  natural  persons, 
show  surplus  assets  equal  to  amount  of  un- 
dertaking.— Pox  v.  Hale  &  Norcross  S.  M. 
Co..  97  Cal.  363,  369,  32  Pac.  446. 


5.  Filingr  deslirnatlon  of  a^eat  upon 
whom  process  may  be  served  with  insurance 
commissioner,  as  provided  in  section  616, 
ante,  is  all  that  is  necessary  to  enable  cor- 
poration to  become  surety  on  bond  under 
this  section  so  far  as  naming  agent  upon 
whom  process  may  be  served,  and  certificate 
of  commissioner  is  at  least  prima  facie  evi- 
dence that  such  corporation  has  complied 
with  section  616,  ante,  under  presumption 
that  commissioner  has  properly  performed 
his  official  duty  in  issuing  certificate. — 
Outzeil  V.  Pennie,  96  Cal.  698.  699,  600.  30 
Pac.  836. 

d.  Nonresident  plaintiff  —  Secnrlty  for 
ooeta  —  Undcrtaklav  by  qnallAed  corpora- 
tlon« — ^Under  the  provisions  of  the  above 
section  requiring  security  for  costs  by  a 
nonresident  plaintiff  or  foreign  corporation^ 
on  demand  therefor,  and  a  stay  of  proceed- 
ings for  failure  to  give  such  security,  an 
undertaking  by  a  qualified  surety  corpo- 
ration is  sufficient. — Carter  v.  Superior 
Court,  176  Cal.  762,  169  Pac.  667. 

7.  In  a  case  in  which  the  security  for 
costs  required  is  given  by  a  surety  corpo- 
ration, the  qualifications  of  such  corpora- 
tion need  not  appear  on  the  face  of  the  un- 
dertaking; it  is  sufficient  if  the  corporation 
be  In  fact  qualified  as  required  by  law. — 
Carter  v.  Superior  Court,  176  Cal.  762.  16ft 
Pac.  667. 


§  1057.    TTNDEBTAKINaS  MENTIONED  IN  THIS  CODE,  REQUISITES 

OP.  In  any  case  where  an  undertaking  or  bond  is  authorized  or  required  by 
any  law  of  this  state,  the  officer  takmg  the  same  must,  except  in  the  case  of 
such  a  corporation  as  is  mentioned  in  the  next  preceding  section,  require 
the  sureties  to  accompany  it  with  an  affidavit  that  they  are  each  residents 
and  householders,  or  freeholders,  within  the  state,  and  are  each  worth  the 
sum  specified  in  the  undertaking  or  bond,  over  and  above  all  their  just 
debts  and  liabilities,  exclusive  of  property  exempt  from  execution;  but  when 
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the  amonnt  spefeified  in  the  undertaking  or  bond  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  they  may  state  in  their 
affidavits  that  they  are  severally  worth  amounts  less  than  the  amount  specified 
in  the  undertaking  or  bond,  if  the  whole  amount  is  equivalent  to  that  of  two 
sufficient  sureties. 

Any  coiporation  such  as  ia  mentioned  in  the  next  preceding  section,  may 
become  sole  surety  on  such  bond.  No  such  corporation  must  be  accepted  in 
any  case  as  a  surety  when  its  liabilities  exceed  its  assets  as  ascertained  in  the 
manner  provided  in  section  ten  hundred  and  fifty-six. 

[New  undertakixig  ordered  when— Failure  to  give,  etc.]  Whenever  an  under- 
taking has  been  given  and  approved  in  any  action  or  proceeding,  and  it  is 
thereafter  made  to  appear  to  the  satisfaction  of  the  court  that  any  surety  upon 
such  undertaking  has  for  any  reason  become  insufficient,  the  court  may,  upon 
notice,  order  the  giving  of  a  new  undertaking,  with  sufficient  sureties,  in  lieu  of 
such  insufficient  undertaking.  In  case  such  new  undertaking  so  required  shall 
not  be  given  within  the  time  required  by  such  order,  or  in  case  the  sureties 
thereon  fail  to  justify  thereon  when  required,  all  rights  obtained  by  the  filing 
of  such  original  undertaking  shall  immediately  cease. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
(  650  Practice  Act  as  amended  1S54  (Stats.  1864,  p.  84) ;  amendment 
approved  March  16,  1889,  Stats  and  Amdts.  1889,  p.  216;  by  Code  Com- 
mission. Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  183.  held  uncon- 
stitutional, see  history,  $  6  ante;  amendment  approved  March  15,  1907, 
Stats  and  Amdts.  1907,  p.  308,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  475. 


UNDEBTAKINGS— REQUISITES  OP. 

1.  Affidavit  essential. 

2.  Same — Affidavit  of  sureties — No  part  of. 

3.  Corporations — Construction  of  section. 

4.  Defect  in  affidavit— How  cured. 

5.  Form  of  undertaking. 

6.  Freeholders     or     householdeVs  —  Defective 

affidavit. 

7.  Prima  facie  justification. 

8.  Sureties  can  not  object  to  absence  of  affi- 

davit. 

As  to  Jvatlflcatlon  of  «iir«tI«B  In  senerml* 

se*,  ante,  §§  498,  494.  618.  656.  669  and  notes. 
Am  to    property    exempt    from    execution, 

see,  ante.   §  690  and   notes. 

Aa  to  nndertalclnv,  etc..  In  condcmnntiOB 
prveccdlnso,  see.  post.  SS  1264  et  seq.  and 
notes. 

1.  AlBdavtt  csflcntlnl.  —  Omission  from 
affidavit  of  statement  that  sureties  are 
householders  or  freeholders  is  omission  of 
very  material  part,  and  by  such  omission 
entire  affidavit  goes  for  naught,  and  as  un- 
dertaking without  any  affidavit  of  sureties 
would  not  support  writ  of  attachment,  writ 
Issued  upon  undertaking  unaccompanied  by 
affidavit,  as  required  by  this  section,  is  Ir- 
regularly and  Improperly  Issued  and  should 
be  discharged  upon  application. — Tlbbett  v. 
Tom  Sue,  122  Cal.  206,  208,  64  Pac.  741. 

As  to  affidavit  wkere  corporation  security, 
see  par.  2.  this  note. 


Aa  to  defective  affldavlt*   see   pars.   4,   6, 
this  note. 


S»     Same— Affidavit    of   anrctlea— No    part 

of. — The  affidavit  of  sureties  constitutes  no 
part  of  the  contract  of  the  sureties. — 
Rauer's  Law  &  Coll.  Co.  v.  Superior  Court. 
169  Cal.  296,  146  Pac.  866. 

Aa  to  sureties  not  permitted  to  object  to 
absence  of  affidavit*  see  par.  8.  this  note. 

S.     Corporation*— Construction  of  section. 

•—By  this  section  corporations  are  merely 
exempted  from  annexing  to  their  under- 
takings usual  affidavit  required  of  natural 
persons  as  regards  being  householders, 
freeholders,  as  to  their  ability  to  pay.  etc.; 
a  full  equivalent  for  affidavit  ordinarily  re- 
quired being  supplied  by  Insurance  commis- 
sioner's certificate.  But  second  clause  of 
section  seems  to  imply  that  undertaking 
will  be  accompanied  by  affidavit  showing 
liabilities  do  not  exceed  assets  computed 
according  to  rule  of  statute;  in  which  case 
it  Is  incapable  of  becoming  surety  or  co- 
surety for  any  amount  whatever.  But  it 
does  not  necessarily  Imply  that  so  long  as 
assets  of  corporation  are  equal  to  its  liabili- 
ties It  may  become  surety  for  any  amount 
In  excess  of  such  assets.  All  that  Is  neces- 
sarily Implied  Is  that  corporation  may  go 
on  doing  business,  i.  e.,  executing  bonds  In 
such  amount  as  other  provisions  of  statute 
authorise. — Fox  v.  Hale  &  Norcross  S.  M. 
Co..  97  Cal.  363.  368.  82  Pac.  446. 

4.     Defect    In    affidavit— How    cured. — Ob- 

iectlon  or  exception  to  sufficiency  of  under- 
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takingr.  e.  g.,  that  afUdavit  falls  to  state 
sureties  are  freeholders,  or  householders, 
should  be  met  by  fllin?  new  undertakingr  in 
supreme  court  as  provided  by  section  954» 
ante,  and  such  objection  does  not  require 
Justification  of  sureties. — Schacht  v.  Odell, 
62  Cal.   447,  449. 

See  par.  6,  this  note. 

B.     Form  of  nndertaklns*  — Under takinfiTS 

need  not  be  in  precise  conformity  with  the 
statutory  rules. — Hammond  v.  United  States 
Fidelity  &  Guaranty  Co.,  29  Cal.  App.  464, 
145  Pac.  1023. 

6.  Freeholder*  or  konseholders  —  Defec- 
tive aiildavlt. — An  afUdavlt  of  a  stay-bond 
which  falls  to  state  that  the  sureties  were 
freeholders  or  householders  is  defective, 
and  the  bond  thereby  rendered  invalid. — 
Maze  V.  Lanfirford,  16  Cal.  App.  746,  IIV  '^ac. 
929. 


A*  to  alildavltv  see  pars.  1,  2,  8,  this  note. 

As  to  defeetl-ve  aflidavlt,  see  par.  4,  this 
note. 

7.  Prima  fade  Joatlfleatlon  of  sureties  is 
established  by  affidavit  required  by  this 
section,  and  where  no  counter  showingr  is 
made  agralnst  sufficiency  of  sureties  Justifi- 
cation will  be  deemed  complete. — Bank  of 
Escondido  v.  Superior  Court,  106  CaL  4S. 
46,  89  Pac.  811. 

8.  Saretlofl  can  aot  object  to  abaeaee  of 
aflidavlt« — Requirement  that  sureties  shall 
Justify  by  affidavit  is  intended  solely  for 
protection  of  oblifire^,  and  it  does  not  lie  in 
mouth  of  sureties  to  object  to  sufficiency  of 
bond  because  of  their  failure  to  comply 
with  this  provision  of,  law. — Carpenter  t. 
Furrey,  128  Cal.  666,  669,  61   Pac  869. 


§  1057a.    JUSTIFICATION  BY   COBPOBATION   SUBETY   ON   BONDS. 

Whenever  the  surety  on  a  bond  or  undertaking  authorized  or  required  by  any 
law  of  this  state  is  a  corporation  of  the  state  or  a  foreign  corporation,  author- 
ized to  become  surety  on  bonds  or  undertakings  in  the  state,  and  exception  is 
taken  to  the  sufficiency  of  such  surety  as  required  by  law,  such  corporate 
surety  may  justify  on  such  bond  or  undertaking  as  follows: 

[Procedure.]  Any  agent,  attorney  in  fact,  or  officer  of  such  corporation  shall 
submit  to  the  court,  judge,  officer,  board  or  other  person  before  whom  the 
justification  is  to  be  made : 

First — The  original,  or  a  certified  copy  of,  the  power  of  attorney,  by-laws 
or  other  instrument  showing  the  authority  of  the  person  or  persons  who  exe- 
cuted the  bond  or  undertaking  to  execute  the  same ; 

Second — A  certified  copy  of  the  certificate  of  authority  issued  by  the  insur- 
ance commissioner  as  required  by  section  596  of  the  Political  Code,  showing 
that  the  corporation  is  authorized  to  transact  business; 

Third — A  certificate  from  the  county  clerk  of  the  county  or  city  and  county 
in  whicli  the  bond  or  undertaking  is  filed,  showing  that  the  said  certificate  of 
authority  has  not  been  surrendered,  revoked,  canceled,  annulled  or  suspended, 
or  in  the  event  that  it  has  been,  that  renewed  authority  to  act  under  such  cer- 
tificate has  been  granted,  as  provided  for  in  section  625a  of  the  Political  Code ; 

Fourth — A  financial  statement  showing  the  assets  and  liabilities  of  such  cor- 
poration at  the  end  of  the  quarter  calendar  year  prior  to  thirty  days  next  pre- 
ceding the  date  of  the  execution  of  the  bond  or  undertaking;  such  financial 
statement  must  be  verified  under  oath  by  the  president,  or  a  vice-president 
and  attested  by  the  secretary  or  an  assistant  secretary  of  such  corporation. 

Upon  complying  with  the  foregoing  provisions  and  it  appearing  that  the  bond 
or  undertaking  was  duly  executed,  that  the  corporation  is  authorized  to  trans- 
act business  in  the  state,  and  that  its  assets  exceed  its  liabilities  in  an  amount 
equal  to  or  in  excess  of  the  amount  of  the  bond  or  undertaking,  the  justifi- 
cation of  the  surety  shall  be  complete  and  it  shall  be  accepted  as  the  sole  and 
sufficient  surety  on  the  bond  or  undertaking. 
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.[County  clerk  to  issue  certificate.]  The  county  clerk  of  any  county  or  city 
and  county  shall,  upon  request,  issue  the  certificate  hereinbefore  provided  for, 
which  certificate  shall  state  whether  or  not  the  certificate  of  authority  of  such 
corporation  has  been  surrendered,  revoked,  canceled,  annulled  or  suspended, 
and  in  the  event  that  it  has,  whether  or  not  renewed  authority  to  act  under 
such  certificate  of  authority  has  been  granted  as  provided  in  section  625a  of  the 
Political  Code. 

[Fee.]    For  each  certificate  issued  the  county  clerk  shall  receive  a  fee  of 
fifty  cents  to  be  paid  by  the  person  obtaining  the  certificate. 

Sec.  2.     [Repealing  clause.]     All  laws  and  parts  of  laws  in  conflict  here- 
with are  hereby  expressly  repealed. 

History:  Enactment  approyed  March  20,  1911,  Stats,  and  Amdts. 
1911,  p.  412;  amendment  approyed  May  12,  1921,  Stats,  and  Amdts. 
1921,  p.  82.     In  effect  July  29,  1921. 


1.     Corpomte   aarety  ^  <|aalllleatioB   ofr—  peace  of  the  flnancial  standing  of  the  for- 

ProTable   by    eTldeace. — In    the   case   of   an  %iern  corporation  and  the  sufficiency  of  the 

appeal   from   a  Judgrment   of   the  Justice   of  bond;  and  the  provisions  of  the  above  see- 
the peace   to    the   superior   court   the   sufll-  •    tion   are   not   required   to   be   strictly    com- 

ciency   of  a   foreisrn    corporation   as   surety  plied   with. — San   Francisco-Oakland   Term- 

upon  the  undertaking  may  be  established  by  inal    Railways    v.    Superior   Court,    —   Cal. 

•vidence  which   satisfies  the  justice  of   the  App.  — ,  192  Pac.  116. 

§  1058.  PEOPLE  OF  STATE  NOT  REQUIRED  TO  GIVE  BONDS  WHEN 
STATE  IS  A  PARTY.  In  any  civil  action  or  proceeding  wherein  the  state, 
or  the  people  of  the  state,  is  a  party  plaintiff,  or  any  state  oflScer,  in  his  official 
capacity,  or  in  behalf  of  the  state,  or  any  county,  city  and  county,  city,  or  town, 
is  a  party  plaintiff  or  defendant,  no  bond,  written  undertaking,  or  security  can 
be  required  of  the  state,  or  the  people  thereof,  or  any  officer  thereof,  or  of  any 
county,  city  and  county,  city,  or  town;  but  on  complying  with  the  other  pro- 
visions of  this  code  the  state,  or  the  people  thereof,  or  any  state  officer  acting 
in  his  official  capacity,  have  the  same  rights,  remedies,  and  benefits  as  if  the 
bond,  undertaking,  or  security  were  given  and  approved  as  required  by  this 
code. 

History:     Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  76. 

PEOPLE   OF   STATE— NOT   BEQTJIBED  2.     Board  of  edaeatloa  of  city  is  not  in 

TO  GIVE  BOND.  eluded  within   terms  of  this  section.     Rule 

1.  Attachment-bond  by  city  void.  ^^.,Yl'L  iTHt  T^  ^'^I'^'T  ,t*«'"P"°'*« 

^        ^  will  not  be  extended  by  implication  beyond 

2.  Board  of  education  of  city.  specifled   cases,   as   they   are   exceptions   to 
^    r^»«^*i.«4t/.»  ^#  an«*5/*«  greneral  policy  of  law.— Mitchell  v.  Board  of 

3.  Construction  of  section.  Education.  137  Cal.  872.  374.  70  Pac.  180. 

4.  County  ordinance.  3,     co«.tr«ctlo«    of    .eetloa^The    state 

5.  Defendant  or  plaintiff — Immaterial  which.      superintendent  of  banks  when  performing: 

6.  Individual  joining  with  state.  *"**!  ^""®"  *"  taking  possession   of  and  II- 
n    f\Mi            •        •     V  v  1^     ii           ^                            quidatlngr  the  assets  of  a  banking  corpora- 

7.  Officer  suing  in  behalf  of  county.  tjon  is  acting  as  a  state  officer  in  his  official 

1.     AttackmeBt-bond    by    city    Told.— Un-  capacity  within  the  meaning  of  this  section, 

dertaking  on  attachment  given  by  city  and  *"^  **  therefore  exempted   from  giving  an 

county   is  against  policy   of  law   and   void.  undertaking  on  appeal  for  a  stay  of  execu- 

even  as  common-law  bond.     There  was  no  tlon.— Mercantile    Trust    Co.    v.    Miller.    166 

authority   in   clerk   of  court   to   take    bond.  ^*^-  ^*''   ^'^   ^^^'   ^^*- 

but.  on   contrary,  it  was  his  duty  to  issue  4.     County    ordlnaMce    providing    that    in 

writ  without  it;  there  was  no  consideration  action  by  county  to  recover  license-tax  at- 

for    undertaking. — Morgan    v.    Menzles.    60  tachment  may  issue  without  giving  of  bonds 

Cal.  341.  348.  is   not   void   as    "a   special    law   regulating 
aC.  P. — 151                                                                    2401 
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practice  in  courts  of  Justice."  but  is  In 
harmony  with  section  8360  Political  Code 
and  above  section. — County  of  San  Luis 
Obispo  V.  Qreenberer.  120  Cal.  800,  804,  52 
Pac.  797. 

5.  Defendant  or  plaintiff  —  Intmaterlal 
\vhic1i. — State  when  defendant  comes  within 
exemption  of  this  section  as  well  as  when 
plaintiff. — San  Francisco  Ia  &  C.  Co..  v. 
California,  141  Cal.  864.  857.  74  Pac.  1047. 

As  to  costs  airalBst  coaaty  or  state,  see, 
ante,  99  1038.  1089  and  notes. 

6.  ladlTldual  Jolnlav  wltk  state  in  appeal 
is  not  by  this  section  excused  from  fflvtnff 


appeal  bond,  and  In  absence  of  such  under- 
taking: appeal  of  such  party  will  be  dis- 
missed.— Meyer  v.  San  Diegro,  180  Cal.  60» 
61.  62  Pac.  211. 

7.     Ofllcer  aalnv  la  bekalf  of  the  eoaaty. 

— Althoug:h  county  officers  are  not  ex- 
pressly mentioned  in  this  section,  where 
county  ofllcer  prosecutes  action  not  in  his 
individual  ri^ht  but  on  behalf  of  county,  he 
comes  within  reason  of  rule  and  is  included 
within  provisions  of  this  section;  county  it- 
self beingr  real  party  in  interest. — Lamber- 
son  v.  JefTerds,  116  Cal.  492,  494,  48  Pac 
486. 


§  1059.  SXTBETT  ON  APPEAL  SUBSTTTUTED  TO  RIGHTS  OF  JUDO- 
MENT  CREDITOR.  Whenever  any  surety  on  an  undertaking  on  appeal, 
executed  to  stay  proceedings  upon  a  money  judgment,  pays  the  judgment, 
either  with  or  without  action,  after  its  affirmation  by  the  appellate  court,  he  is 
substituted  to  the  rights  of  the  judgment  creditor,  and  is  entitled  to  control, 
enforce,  and  satisfy  such  judgment,  in  all  respects  as  if  he  had  recovered  the 
same. 

History:     Enacted  March  24,   1874,  Code  Amdts.   1873-4.   p.  344. 


1.  Paynteat  mast  be  Made  by  surety  be- 
fore he  can  proceed  under  this  section,  and 
under  it  he  can  be  reimbursed  only  for 
what  he  has  expended. — Estate  of  Hill.  67 
Cal.  288,  243.  7  Pac.  664. 

As  to  notice*  aad  aotlce  of  atotioa,  of 
ladvateat-debtor    seektrnv    to    enforce    coa- 


tribotloB  from  his  cojodvment-debtors*  see, 
ante.  8  709  and  note. 

As  to  rivfct  of  coBtirlbntioB  of  party  pay- 
lav  more  than  Jost  sfcare  of  Judffaaeat.  see, 
ante,  9  709  and  note. 


["A  new  chapter  to  be  numbered  VIII  is  hereby  added  to  title  fourteen  of  part  two  of  the 
Code  of  Civil  Procedure;  relating  to  declaratory  relief  [judgment],  and  to  read  as  followi:"] 


CHAPTER  Vin. 

DECLABATOBY  BELIEF   [JUDGMENT], 


$  1060.    Declaratory  relief  [judgment]. 
S  1061.    Power  not  to  be  exercised,  when. 


f  1062.    Other  remedies  not  affected. 


§  1060.  DECLARATORY  RELIEF  [JUDGMENT].  Any  person  interested 
under  a  deed,  will  or  other  written  instrument,  or  under  a  contract,  or  who 
desires  a  declaration  of  his  rights  or  duties  with  respect  to  another,  or  in 
respect  to,  in,  over  or  upon  property,  or  with  respect  to  the  location  of  the 
natural  channel  of  a  water  course,  may,  in  cases  of  actual  controversy  relating 
to  the  legal  rights  and  duties  of  the  respective  parties,  bring  an  action  in  the 
superior  court  for  a  declaration  of  his  rights  and  duties  in  the  premises,  includ- 
ing a  determination  of  any  question  of  construction  or  validity  arising  under 
such  instrument  or  contract.  He  may  ask  for  a  declaration  of  rights  or  duties, 
either  alone  or  with  other  relief ;  and  the  court  may  make  a  binding  declara- 
tion of  such  rights  or  duties,  whether  or  not  further  relief  is  or  could  be 
claimed  at  the  time.    The  declaration  may  be  either  affirmative  or  negative  in 
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form  and  effect,  and  such  declaration  shall  have  the  force  of  a  final  judgment. 
Such  declaration  may  be  had  before  there  has  been  any  breach  of  the  obliga- 
tion in  respect  to  which  said  declaration  is  sought. 

History:  Enactment  approved  May  27,  1921,  Stats,  and  Amdts.  1921, 
p.  689.    In  effect  July  29,  1921. 

Editorial  Note:  The  phrase  "declaratory  relief  is  thought  not  to 
have  been  aptly  chosen,  for  the  reason  that  there  may  be  no  "relief 
foUow  from  the  proceedings  authorized  and  from  any  Judgment  that 
may  be  rendered  therein.  The  term  "Judgment"  is  a  more  comprehen- 
sive term,  and  more  accurately  describes  the  action  of  the  court  under 
the  provisions  of  the  sections  added,  being  applicable  alike  to  all  the 
results  of  the  proceedings  authorized,  whether  mere  constructions 
by  the  court  as  to  righto  and  duties,  or  affirmative  relief  awarded 
under  section  1060. 

DECLABATOBY  JUDGMENT. 

1.  ConBtitutionality    of    statut**  —  Kansas 

doctrine. 

2.  Same — Michigan  doctrine. 

3.  Same — Same — Decision  purely  dictum. 

4,5.  Same — Same  —  Declarations  in  bill  put 
plaintiff  out  of  court. 

1.  CosirtitiitloBallty  of  ■iatwte  —  Kam«a« 
doetrlne*— A  statute  similar  to  the  above 
and  following  sections  has  been  adopted  in 
Kansas,  where  the  power  of  the  legislature 
to  pass  an  act  Imposing  such  a  duty  upon 
the  courts  was  called  in  question  and  the 
supreme  court  of  that  state  held  that  a 
statute  authorizing  the  rendition  of  merely 
declaratory  Judgments  in  a  case  In  which  no 
consequential  relief  is  sought,  is  not  uncon- 
stitutional on  the  ground  of  attempting  to 
confer  nonjudicial  powers  upon  courts;  say- 
ing that  such  judgments  may  be  Judicial 
acts  although  rendered  in  actions  admit- 
tedly brought  before  a  right  has  been  in- 
valid, or  a  wrong  Inflicted  and  although  no 
consequential  relief  is  given  or  sought. — 
State  ex  rel.  Hopkins  v.  Grove,  —  Kan.  — , 
201  Pac.  82. 

2,  iame  —  MlchlsaB  doetrlae. — A  similar 
statute  was  passed  in  Michigan  In  1919  and 
its  constitutionality  challenged  in  the  su- 
preme court  of  that  state  and  the  court  held 
the  act  to  be  unconstitutional.  The  pro- 
ceedings in  which  the  decision  was  rendered 
was  not- based  upon  an  actual  controversy 
and  was  not  brought  within  the  provisions 
of  the  act;  yet  the  members  of  the  court  ap- 
pear to  have  agreed  that  because  there  was 
no  actual  controversy  the  action  could  not 
be  maintained,  and  felt  called  upon  to  go  to 
the  length  of  holding  the  statute  Invalid 
because  the  power  to  make  a  declaration  of 
rights  where  no  consequential  relief  can  be 
had  is  not  judicial,  and  can  not  be  conferred 
upon  courts. — Anway  v.  Grand  Rapids  R. 
Co..  211  Mich.  592.  12  A.  L.  R.  26,  179  Pac. 
360. 

ic— DeelstOM  parely  dlctmn. 


— Inasmuch  as  there  was  no  case  prop- 
erly before  the  Michigan  court  under  the 
act.  all  that  is  said  is  purely  dictum,  indica- 
ting how  a  majority  of  the  court  may  de- 
cide when  the  question  of  the  constitution- 
ality   of   the   statute   is   duly   and   properly 


presented  to  them.  The  provisions  of  the 
Michigan  statute,  In  the  relevant  part 
thereof  Is:  "The  court  may  make  binding 
declarations  of  rights  whether  any  conse- 
quential relief  is  or  could  be  claimed,  or 
not,  including  the  determination,  at  the 
Instance  of  any  one  claiming  to  be  Interested 
under  a  deed,  will  or  other  written  Instru« 
ment,  of  any  question  of  construction  aris- 
ing under  the  instrument  and  a  declaration 
of  the  rights  of  the  parties  interested," — 
Michigan  Public  Acts  of  1919,  Act  160. 

4.  Same— Same— DeelaratloBS  la  bill  pat 
plaUitUr  oat  of  eooxt,  or  rather  show  that 
the  plaintiff  was  not  within  the  act  above 
set  out;  had  no  contract  in  writing  to  be 
interpreted,  but  was  merely  desirous  of  en- 
tering into  a  contract  in  the  future,  and  for 
that  reason  his  cause  never  had  any  stand- 
ing in  court:  and  the  only  power  the  court 
had  was  to  dismiss  the  cause  for  want  of 
jurisdiction.  Anything  done  or  said  beyond 
that  was  done  and  said  by  the  court  without 
jurisdiction,  was  simply  a  voluntary  ex- 
pression of  an  opinion  when  there  was  no 
cause  before  the  court,  and  for  that  reason 
is  not  a  "precedent"  for  that  court  or  for 
any  other  court. 

6.  Briefly  stated,  the  bill  recited  or  al- 
leged that  the  plaintiff  Is  employed  by  the 
defendant  street-railway  company  as  a  con- 
ductor: that  he  desires  to  work  more  than 
six  days  in  consecutive  seven  days.  He 
does  not  cla/m  to  have  any  contract  with 
the  defendant  to  that  effect:  he  claims  no 
breach  of  any  contract:  he  does  not  allege 
that  the  defendant  has  committed,  or  threat- 
ened to  commit,  any  wrong  upon  him,  or 
that  he  has  any  claim,  present  or  prospec- 
tive, for  any  damages  from  defendant;  he 
simply  seeks  to  get  the  advise  of  the  court 
regrardinsT  a  contract  he  says  he  desires  to 
make  in  futuro  as  to  whether  such  a  con- 
tract. If  made,  will  be  violative  of  another 
act  of  the  legrislature  regulating  the  num- 
ber of  consecutive  days  an  employee  may 
work  in  seven  days.  Plainly,  there  was 
nothing  before  the  court  to  consider,  and 
one  can  but  express  surprise  that  the  court 
for  an  Instant  retained  jurisdiction  after 
reading  the  opening  paragraphs  of  the  bill. 
The  trial  court  and  the  appellate  court 
alike  wpre  remiss;  and  the  appellate  court 
set  up  a  bogy-man  of  straw  to  knock  down 
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At   another   time   and   In   another   place   the  As  to  coastltationallty  of  statntea  provld- 

editor    may    discuss    the    argrument    of    the  Inv    for    declamtory    Jndvmeatii    irkere    no 

majority    of    the    court.^ — An  way    v.    Grand  conseanentlal    relief    la    aonjcht,    see    matter 

Rapids  R.  Co..  211  Mich.  693.  12  A.  L.  R.  26,  fully  treated  tn   12  A.  L..  R.  1-92. 
179   N.   W.   350. 

§1061.  POWER  NOT  EXERCISED  WHEN.  The  court  may  refuse  to 
exercise  the  power  granted  by  this  chapter  in  any  case  where  its  declaration 
or  determination  is  not  necessary  or  proper  at  the  time  under  all  the  cir- 
cumstances. 

History:     Enactment  approyed   May  27,   1921,   Stats,   and  Amdts. 
1921,  p.  690.    In  effect  July  29,  1921. 

• 

§1062.     OTHER  REMEDIES  NOT  AFFECTED.     The  remedies  provided 

by  this  chapter  are  cumulative,  and  shall  not  be  construed  as  restricting  any 

remedy,  provisional  or  otherwise,  provided  by  law  for  the  benefit  of  any  party 

to  such  action,  and  no  judgment  under  this  chapter  shall  preclude  any  party 

from  obtaining  additional  relief  based  upon  the  same  facts. 

History:     Enactment  approved   May  27,   1921,   Stats,  and  Amdts. 
1921,  p.  690.    In  effect  July  29,  1921. 
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PART  III. 

OF  SPECIAL  PROCEEDINGS  OF  A  CIVIL  NATURE. 

Preliminary  Pro  visions,  §§  1063,  1064. 

• 

Title  I.  Op  Writs  op  Review,  Mandate,  and  Prohibition,  §§  1067-lllOa. 

II.  Op  Contesting  Certain  Elections,  §§  1111-1127. 

III.  Op  Summary  Proceedings,  §§  1132-1179. 

IV.  Op  the  Enporcement  op  Liens,  §§  1180-1208. 
V.  Op  Contempts,  §§  1209-1222. 

VI.  Op  the  Voluntary  Dissolution  op  Corporations,  §§  1227-1235. 

VIL  Op  Eminent  Domain,  §§  1237-1264. 

VIII.  Op  Escheated  Estates,  §§  1269-1274a. 

IX.  Op  Change  op  Name,  §§  1275-1279. 

X.  Op  Arbitrations,  §§  1281-1290. 

XI.  Op  Proceedings  in  Probate  Courts,  §§  1294-1810c. 

XII.  Op  Sole  Traders,  §§  1811-1821. 

XIII.  Op  Proceedings  in  Insolvency,  §§  1822-1822b. 

XIV.  Proceedings  por  the  Adjustment,  Settlement,  and  Payment  op 

Any  Indebtedness  Existing  Against  Any  City  or  Municipal  Cor- 
poration AT  the  Time  op  Exclusion  op  Territory  Thereprom,  and 
the  Division  op  the  Property  Thereop,  §§  1822c-1822f. 

preliminaky  pbovisions. 

§  1063.     Parties,  how  designated.  §  1064.     Judgment  and   order  same   meanfng 

as  in  civil  actions. 

§  1063.    PARTIES,  HOW  DESIGNATED.     The  party  prosecuting  a  special 

proceeding  may  be  known  as  the  plaintiff,  and  the  adverse  party  as  the 

defendant. 

History:    Enacted  March  11,  1872. 

§  1064.  JUDGMENT  AND  ORDER  SAME  MEANING  AS  IN  CIVIL  AC- 
TIONS.  A  judgment  in  a  special  proceeding  is  the  final  determination  of  the 
rights  of  the  parties  therein.  The  definitions  of  a  motion  and  an  order  in  a 
civil  action  are  applicable  to  similar  acts  in  a  special  proceeding. 

History:    Enacted  March  11,  1872. 

JUDGMENT   AND   ORDER.  64  Cal.  473.  474.   2  Pac.   245;   People  ex  rel. 

Leverson    v.    Thompson.    66   Cal.   398,   5   Pac. 

1.  Appeal  lies  from  judgment.  686;  Heinlen  v.  PhUlIps.  88  Cal.  557,  658.  559. 

2.  Jurisdiction  on  appeal.  ^^  ^*^'  '^•• 

2.    Jarlsdl«ttoB  ob  appeal  from  Judgrments 

1.     Appeal  ilea  from  Jadsment  of  superior       in   special   proceedlngrs  does   not  depend  on 

court   granting   or   denylngr  writ   in   special       amount  in  controversy. — Heinlen  v.  Phillips. 

proceeding:. — Knowles  v.  Thompson,  133  Cal.       88  Cal.  557,  558.  559.  26  Pac.  366.    See  Winter 

245,   248,   65  Pac.  468.    See  Palache  v.  Hunt,       v.  Fitzpatrick,   86  Gal.  269,  278. 
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TITLE  I. 

OF  WRITS  OF  REVIEW,  MANDATE.  AND  PROHIBITION. 

Chapter  I.     Writ  or  Review,  SS  1067-1077. 
II.    Writ  op  Mandate.  §§  1084-1097. 
in.    Writ  of  Prohibition,  §§  1102-1105. 
IV.    Writs  of  Review,  Mandate,  and  Prohibition  Mat  Issue  and  be  Heard  at 

Chambers,  §  1108. 
Y.    Rules  of  Practice  and  Appeals,  §§  1109-lllOa. 


CHAPTER  I. 

WRIT  OF  REVIEW. 


§  1067.     Writ  of  review  defined. 

S  1068.     When  and  by  what  courts  granted. 

§  1069.     Application  for,  how  made. 

I  1070.  The  writ  to  be  directed  to  the  in- 
ferior tribunal,  etc. 

I  1071.     Contents  of  the  writ. 

S  1072.  Proceedings  in  inferior  court  may  be 
stayed,  or  not. 


$  1073.     Service  of  the  writ. 

§1074.     The  review  under  the  writ,  extent  of. 

§  1075.  A  defective  return  of  the  writ  may- 
be perfected.  Hearing  and  judg- 
ment. 

1 1076.  Copy  of  judgment  must  be  sent  to 
the  inferior  tribunal. 

S  1077.     Judgment-roll. 


§1067.    WRIT  OP  REVIEW  DEFINED.    The  writ  of  certiorari  may  be 
denominated  the  writ  of  review. 

History:     Enacted  March  11,  1872,  re-enactment  of  §455  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  345. 


WRIT  OF  REVIEW— CEBTIORARL 
1,2.  As  to  generally. 

3.  Bar  of  remedy  by  lapse  of  time. 

4.  Review  in  supreme  court — Of  judgment 

of  justices'  court. 
5- 11.  Scope  and  purpose  of  writ. 

See,  also,  post,  fi  1068  and  note. 

As    to    writ    of    certiorari    venerally,    see 

note  12  Am.  Dec.  529-537. 

1.  Aa  to  grenerally* — In  certiorari  to  re- 
view an  order  vacating  a  decree  of  partial 
distribution  made  in  the  matter  of  the  estate 
of  a  deceased  person,  the  only  question  that 
can  be  determined  is  whether  the  court,  in 
making  the  order,  exceeded  its  jurisdiction, 
and  where  it  appears  from  the  stipulation 
submittlngr  the  matter  for  decision  that  the 
only  question  submitted  Is  whether  the 
orlsrinal  decree  was  erroneous  in  certain  re- 
spects, the  submission  will  be  set  aside. — 
Dam  v.  Superior  Court.  169  Cal.  216,  146 
Pac.  684. 

2.  Certiorari  will  not  lie  to  set  aside  and 
annul  a  default  Judgment  obtained  in  an 
action  for  the  foreclosure  of  a  mortsagre. 
upon  the  mere  statement  of  the  petitioners 
that  they  were  not  served  with  summons 
and  had  no  knowledge  of  the  pendency  of 
the  action,  where  eigrhteen  years  have 
elapsed  since  the  judgrment  was  entered; 
aome  facts  or  circumstances  explaining  why 
they  had  no  knowledge  or  the  means  of 
knowledge  of  so  important  a  matter  affect 


ing  their  title  to  the  property  should  ap- 
pear.— Cooper  V.  Superior  Court,  26  Cal.  App. 
629.  147  Pac.  606. 

S.     Bar  of  remedr  by  lapse  of  time. — The 

remedy  by  certiorari  Is  barred  by  the  lapse 
of  time  within  which  an  appeal  from  the 
Judgment  may  be  taken,  unless  circum- 
stances of  an  extraordinary  character  are 
shown  to  have  intervened. — Cooper  v.  Supe- 
rior Court.  26  Cal.  App.  629,  147  Pac.  606. 

4.  Review  In  ■npreme  court-— Of  JudvneBt 
of  Jastlces*  court. — The  supreme  court  will 
not  entertain  an  original  proceeding  in  cer- 
tiorari to  annul  a  Judgment  and  orders  sub- 
sequent thereto  made  by  a  Justice  of  the 
peace,  on  the  ground  that  the  same  were  in 
excess  of  his  Jurisdiction,  where  a  similar 
proceeding,  based  upon  the  same  facts,  duly 
instituted  in  the  superior  court.  Is  pending 
and  undetermined.  From  an  adverse  Judg- 
ment or  order  of  dismissal  in  the  superior 
court  proceeding,  the  petitioner  would  have 
a  right  of  appeal  to  the  district  court  of 
appeal;  and  in  the  event  that  the  superior 
court  refuses  to  take  any  action  whatever 
in  the  matter  pending  therein,  it  may  be 
compelled  to  do  so' by  appropriate  proceed- 
ings.— Cohen  v.  Melrose,  167  Cal.  792,  141 
Pac.  374. 

5.  Scope  and  purpose  of  writ. — The  three 
following  concurrent  conditions  must  exist 
as  a  prerequisite  to  the  issuance  of  the  ex- 
traordinary writ  of  certiorari:  1.  An  excess 
of  Jurisdiction  of  an  inferior  triliunal;  2.  No 
appeal;   and   8*  No  other  plain,   speedy  and 
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adequate  remedy. — Postal  Telegrraph -Cable 
COb  ▼.  Superior  Court,  22  Cal.  App.  770,  136 
Pao.  €88. 

6.  While  It  may  be  somewhat  dlfflcult  to 
define  with  accuracy  the  scope  and  sigrnifl- 
cance  of  the  expression  "and  there  is  no 
appeal/'  used  In  section  1068.  post,  the  ready 
inference  from  the  terminologry  is  that  if 
the  airerrieyed  party  has  the  lesral  rlgrht  to 
obtain  in  the  rearular  way  a  review  by  an 
appellate  court  of  the  declared  wrong,  no 
authority  exists  for  the  issuance  of  the  writ 
of  certiorari. — Postal  Telegrraph -Cable  Co. 
V.  Superior  Court,  22  Gal.  App.  770,  136  Pac. 

7.  The  term  is  not  confined  in  its  applica- 
tion to  the  particular  order  that  may  be 
made  the  subject  of  special  attack,  and 
w^hether  that  order  be  appealable  or  not  is 
of  no  consequence  if  its  effect  can  be  nulli- 
fied by  an  appeal  from  the  Judgrment. — 
Postal  Telefirraph -Cable  Co.  v.  Superior 
Court,  22  Cal.  App.  770,  136  Pac.  538. 

8.  Where  in  an  action  agrainst  a  corpora- 
tion It  develops  at  the  beginning  of  the  trial 
that  a  mistake  has  been  made  as  to  the 
identity  of  the  corporation  agrainst  which 
the  cause  of  action  exists,  and  an  amend- 
ment of  the  complaint  is  permitted  substi- 
tuting- the  proper  corporation  defendant 
without  service  of  process,  the  order  of  sub- 
atitutlon,   if  erroneous,   is   correctible   upon 


appeal  from  the  final  Judgment,  and  is  not 
reviewable  upon  certiorari.  —  Postal  Tele- 
grraph-Cable  Co.  v.  Superior  Court,  22  Cal. 
App.  770,  186  Pac.  638. 

9.  It  is  not  the  consideration  whether  the 
petitioner  takes  advantagre  of  the  rigrht  of 
appeal,  but  whether  the  rigrht  of  appeal  ex- 
ists in  his  favor  that  is  decisive  of  the  ques- 
tion, and  he  can  not  allow  the  time  for  ap- 
peal to  lapse  and  then  successfully  urgre 
this  circumstance  as  a  legral  Justiflcation  fur 
the  writ  of  certiorari. — Postal  Telegraph - 
Cable  Co.  v.  Superior  Court,  22  Cal.  App.  770, 
186  Pac.  588. 

10.  The  writ  of  certiorari  should  not 
issue  to  review  the  order  of  substitution  in 
this  case,  for  the  additional  reason  that  the 
petitioner  has  the  rigrht  to  move  to  set  aside 
the  Judgrment  under  section  478.  ante,  on 
the  ground  of  surprise  and  excusable  neg- 
lect, and  should  the  motion  he  denied,  an 
appeal  would  lie  as  from  a  "special  order 
made  after  final  Judgment." — Postal  Tele- 
graph-Cable Co.  V.  Superior  Court,  22  Cal. 
App.  770,  186  Pac.  588. 

11.  Where  a  person  has  been' convicted 
in  the  recorder's  court  of  violating  an  ordi- 
nance requiring  a  permit  to  remove  or  con- 
struct a  shake  house,  certiorari  will  not  lie 
to  review  the  Judgment;  his  remedy  is  by 
appeal  to  the  superior  court. — Hood  v.  Mel- 
rose, 24  Cal.  App.  355,  141  Pac.  396. 


§  lOeS.  WHEN  AND  BY  WHAT  COURTS  GRANTED.  A  writ  of  review 
may  be  granted  by  any  court,  except  a  police  or  justices'  court,  when  an 
inferior  tribunal,  board,  or  officer,  exercising  judicial  functions,  has  exceeded 
the  jurisdiction  of  such  tribunal,  board,  or  officer,  and  there  is  no  appeal,  nor, 
in  the  judgment  of  the  court,  any  plain,  speedy,  and  adequate  remedy. 
History:    Enacted  March  11,  1872,  founded  on  S  546  Practice  Act. 

14.  Court  will  not  exercise  power  for  no 
material  or  useful  purpose. 


WRIT   OP  REVIEW— WHEN  AND  BY 
WHAT  COURTS  GRANTED. 

1.  Act  being  wholly  void. 

2.  Act    complained    of    being    simply 

ministerial. 

3.  Action  of  supervisors — Is  not  made 

judicial  by  reason  of  preamble. 

4.  Additiooal    finding — Made    by    trial 

eourt  after  appeal. 

5.  Allegation  upon  information  and  be- 

lief. 

6.  Application  for  appointment  of  re- 

ceiver— Sufficiency  of — Review  of. 

7.  Application  for  writ — Is  premature, 

when. 

S.  Can  not  be  made  to  perform  the 
oflSce  of  writ  of  error. 

9.  Canceling  order  admitting  to  citi- 
zenship— Order  not  reviewable  by 
certiorari. 

10.  Conclusiveness  of  record. 

11.  Construction  of  section. 
12, 1.3.  Contewpt  of  court  cases. 


15.  Defense    of    former    adjudication — 

Does    not    go    to    jurisdiction    of 
court. 

16.  Discretion  of  court — Public  conven- 

ience. 

17.  Same — Public  policy. 

18.  Dismissal  of  action — An  order  deny 

ing. 

19.  Same — By  motion  in  open  eourt. 

20, 21.  Dismissal  of  appeal — Does  not  in- 
volve question  of  excess  of  juris- 
diction. 

22.  Same — From  justices'  eourt. 

23.  Distinguished  from  writ  of  error. 

24.  Division  of  powers  of  government — 

Not  applicable. 

25,  26.  Does  not  lie  to  review  action  of  jus- 
tice of  the  peace. 

27.  Effect  of  inexcusable  neglect  of  peti' 
tioner. 
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28.  Error  in  judgment — Not  respecting 

question  which  court  is  authorized 
to  investigate. 

29.  Errors  in  exercise  of  its  jurisdiction. 

30.  Evidence  conflicting. 

31.  Exercise    of    judgment  —  Does    not 

make  act  judicial. 

32.  Same — Dismissal  of  appeal  for  fail- 

ure of  prosecution. 

33.  Exercise  of  purely  legislative  func- 

tions— Which  are  not  judicial  in 
their  character. 

34, 35.  Extent  of  review. 

36.  Fact  of  excess  of  jurisdiction — And 
also  of  no  appeal. 

37,  38.  Failure  to  object  to  jurisdiction  of 
court. 

39.  Fixing  fee  of  attorney  of  guardian 

ad  litem. 

40.  Function  of  writ — Is  not  to  restrain 

proceedings. 

41.  Same  —  Until    proceedings   are    ter- 

minated there  is  nothing  to  annul. 

42.  Functions    exercised    by    municipal 

corporation. 

43.  Functus  officio  order. 

44-48.  Granted  when — As  to  purposes   for 
which  power  exercised. 

49.  Same — After  final  determination  by 

lower  court,  only. 

50.  Same — Certain  requisites  essential  to 

issuance  of  writ. 

51.  Same  —  Same  —  Absence  of  remedy 

by  appeal. 

52.  Same — Same — Loss  of  right  of  ap- 

peal by  laches. 

53-  60.  Same  —  Remedy  by  appeal  —  Writ 
will  not  issue. 

61.  Judgment  sought  to   be   enforced— 

Having  been  reversed. 

62.  Judgment-roll. 

63.  Judicial  functions  of  the  civil  ser- 

vice commission. 

64.  Jurisdiction — Does  not  depend  upon 

amount  in  controversy. 

65.  Same — Is  power  to  hear  and  deter- 

mine. 

66.  Same  —  To    determine   an   issue   in- 

volves, what. 

67.  Justices '    court  —  Judgment    in    ex- 

cess of  jurisdiction  —  Remedy  by 
appeal — Writ  of  review  can  not  be 
resorted  to. 

68.  Lapse  of  three  years  after  making 

order. 

69.  Legislative  acts — Examples  of — Ac- 

tion of  mayor  in  affixing  his  ap- 
proval. 

70.  Same — Same — Action  of  supervisors 

in  directing  supplemental  assess- 
ment. 

71.  Same — Same — Action  of  supervisors 

in  passing  resolution. 


72. 

73. 
74. 
75. 

76. 

77. 
78. 


79. 

80. 
81. 
82. 

83. 

84-  87. 
88. 

89,  90. 

91,  92. 

93. 

94. 

95. 
96. 

97. 
98. 

99. 

100. 
101. 
102. 
103, 104. 
105. 
106. 


Same  —  Same  —  Adoption  by  city 
council  of  order  for  improvement 
of  street. 

Same  —  Same  —  Adoption  of  school 
reader. 

Same  —  Same  —  Declaring  vacancy 
and  appointing  party  to  fill  same. 

Same  —  Same  —  Eminent  domain  — 
Determination  as  to  right  to  exer- 
cise. 

Same — Same — Exercise  of  power  to 
fill  vacancy  in  board  of  super- 
visors. 

Same  —  Same  —  Granting  of  fran- 
chise by  supervisors  to  maintain 
wharf. 

Same — Same  —  Ordinance  of  super- 
visors empowering  mayor  to  make 
connections  with  pipes  of  water 
company. 

Same — Same  —  Proceedings  of  city 
council  for  improvement  of  street. 

Same — Same  —  Removal  of  appoin- 
tive officer  by  mayor. 

Same — Same  —  Resolution  of  super- 
visors. 

Legislative  and  judicial  acts — Dis- 
tinguished. 

Same — Distinction  is  well  defined. 

Matters  reviewable  on. 

Mere  irregularity  intervening  —  In 
exercise  of  admitted  jurisdiction. 

Not  a  writ  of  right. 

Office  of  the  writ  of  certiorari. 

Officer  or  tribunal  to  whom  writ  of 
certiorari  is  issued. 

Order  appointing  a  receiver — Made 
before  judgment. 

Same  —  Will  not  be  reviewed  after 
receiver  has  been  discharged. 

Order  canceling  an  order  admitting 
to  citizenship  —  Can  not  be  re- 
viewed by  certiorari. 

Order  directing  payment  to  receiver 
of  insolvent  bank. 

Order  in  excess  of  jurisdiction — 
Right  of  appeal  —  Certiorari  not 
granted. 

Order  of  arrest  in  civil  action  ba^ed 
upon  affidavit  upon  information 
and  belief. 

Ordinary  remedies  —  Afforded  by 
courts  of  law  and  equity. 

Petition  for  writ — Must  be  by  party 
beneficially  interested. 

Power  of  taxation  is  confided  to 
legislative  department. 

Powers  of  board  of  supervisors — 
Derived  exclusively  from  statute. 

Proceedings  in  the  nature  of  quo 
warranto. 

Proceedings  of  supervisors  in  estab- 
Jishing  road — Involves  exercise  o* 
judicial  function. 
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107.  Proceedings    upon    certiorari  —  Are  l.     Act  beinv  wliolly  void,  law  will  afCord 

not  in  nature  of  post-mortem  ex-      remedy. — Robinson  v.  Board  of  Supervisors, 
amination.  16  Cal.  208,  210. 


108.  Question  is — Does  body  whose  acts 
are  to  be  reviewed  exercise  judi- 
cial functions. 


Record  for  review  —  Can  not  be 
amended  or  attacked,  when. 

Same  —  Evidence  outside  of  record 
and  contradictory  to  it. 

Same — Facts  involving  question  of 
jurisdiction — When  examined. 

Same  —  Inferior  magistrates  must 
show  affirmatively  that  they  had 
authority. 

Same — No  issue  of  law  or  fact  not 
involved  in  question  of  jurisdic- 
tion. 

Same — Questions  of  law  and  fact  ex- 
amined. 

Remedy  barred  by  lapse  of  time. 

Resolution  of  board — Being  minis- 
terial or  legislative  in  character. 

Review  under  writ. 

Same — Objections  as  to  jurisdiction. 

Same — Supreme  court  upon,  can  not 
consider  or  correct  errors  of  law. 

Right  of  appeal  prevents  certiorari 
—  Differs  from  mandamus  and 
prohibition. 

Same — Lies  from  judgment  of  su- 
perior court  granting  or  denying 
writ. 

Same — ^Lost  through  laches. 

Same  —  Need  not  be  plain,  speedy, 
or  adequate. 

Same — Order  for  injunction  can  not 
be  annuled  by. 

Proceedings  in  insolvency  cases. 

Same  —  Writ  of  certiorari  will  not 
lie  when. 

Rules  of  supreme  court  —  Contain 
provisions  regarding  procedure. 

Same — Order  or  judgment  being  set 
out  at  length  in  petition. 

Sale  of  real  property — Confirmation 
— Remedy  by  appeal — Prohibition 
does  not  lie. 

Supreme  court  and  superior  court — 
Both  have  original  jurisdiction. 

Term  ''judicial*' — Is  not  to  be  re- 
ceived in  sense  usually  applied. 

Three  concurring  requisites  —  Are 
essential  to  issuance  of  writ  of. 

Until  final  determination  has  been 
reached  in  court  below — Supreme 
court  will  assume  what. 

Writ  can  not  be  issued  on  mere 
errors  of  law. 


109. 
110. 
111. 
112. 

113. 

114. 

115, 
116. 

117,118. 
1 19,  120. 

121. 

122. 

123. 

124. 
125. 

126. 

127. 
128. 

129. 

130. 

131. 

132,  133. 
134. 
135. 
136. 

137. 


Aa  to  relief  In  equity  other  than  br 
pellate  proeeedlnsn  affalnst  JadymeMtSf  etc 

see  note  54  Am.  St.  Rep.  218. 


2.  Act  eomplalned  of  beins  simply  mlnlii- 
terlal,  it  can  not  ordinarily  be  reviewed  on 
certiorari.  Exercise  of  legislative  power  of 
common  council  is  ministerial  when  they  act 
upon  question  authorized  by  charter,  and 
which  resolves  itself  Into  question  merely 
of  expediency.  But  where  council  is  vested 
by  legislature  with  power  to  decide  on  prop- 
erty or  rights  of  citizen,  in  making  their 
decision  they  act  Judicially  whatever  may 
be  their  public  character.  —  Robinson  v. 
Board  of  Supervisors,   16  Cal.   208,   209.   210. 


3.  Action  of  anpervlsom^-la  not  made 
Judicial  by  reason  of  preamble  to  resolu- 
tion stating  reasons  for  their  actions.  If 
board  had  power  to  pass  resolution  and 
other  sections  of  order,  resolution  and  ot^ier 
sections  of  order  would  have  derived  no 
support  from  preamble,  and  would  have  been 
equally  effective  without  lt.-;-Sprlng  Valley 
W.  W.  V.  Bryant,  62  Cal.  132,   138. 

4.  Additional  flndlns^-Bfade  by  trial  court 
after  appeal  taken  in  aotion  tried  beforo 
him,  conceding  it  to  have  been  made  with- 
out Jurisdiction,  gives  no  ground  for  cer- 
tiorari, as  supreme  court  will  entirely  dis- 
regard, as  part  of  record  on  appeal,  any 
finding  which  trial  court  had  no  authority 
to  make. — Auzerais  v.  Superior  Court,  101 
Cal.  542,  36  Pac.  6. 

5.  Allesutlon  upon  Information  and  belief 

that  court  has  made  certain  order  can  not 
be  considered.  It  is  an  easy  matter  for^f 
petitioner  to  determine  whether  such  order^p 
was  made.  Court  will  not  assume  that  order 
was  made  which  has  never  been  filed. — 
Sayers  v.  Superior  Court,  84  Cal.  642,  644,  24 
Pac.  296. 

6.  Application  for  appointment  of  receiver 
— Sulllciency  of— Review  of. — In  those  cases 
in  which  an  order  appointing  a  receiver  in 
a  given  cause  is  within  the  Jurisdiction  of 
the  court,  the  question  whether  the  facts 
disclosed  to  the  court  on  the  application  for 
the  appointment  are  such  as  legally  to  war- 
rant the  court  in  putting  in  operation  its 
power  or  applying  its  Jurisdiction  in  that 
regard,  can  be  engaged  info  on  a  writ  of 
review  Issued  under  the  provisions  of  the 
above  and  succeeding  sections. — Takeba  v. 
Superior  Court,  43  Cal.  App.  469,  185  Pac. 
406. 

7.  Application  for  writ— Is  premature  in 

suit  to  annul  action  of  supervisors  in  grant- 
ing franchise  when  made  while  matter  is 
BtiU  pending  before  supervisors,  and  be- 
fore franchise  is  granted. — Oauld  v.  Board 
of  Supervisors,   122  Cal.  18,   19,  54   Pac.   272. 

8.  Can  not  be  made  to  perform  the  ofllce 
of  %Yrit  of  error  for  the  correction  of  errors 
of  law  or  of  fact.  The  full  scope  of  the 
remedy  is  to  determine  whether  an  inferior 
tribunal  board  or  officer  exercising  Judicial 
functions  has  exceded  the  Jurisdiction  of 
Fuch  tribunal  board  or  officer  where  there  is 
*^o  appeal  nor  In  the  Judgment  of  the  court 
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any  plain,  speedy,  or  adequate  remedy. — 
Thomas  v.  Hawkins,  12  Cal.  App.  327.  329, 
107  Pac.  578. 

••  Cancellnc  order  admittlBV  to  dt enshlp 
— Order    not    reviewable    by    certiorari. — In 

re  Tlnn.  148  Cal.  773,  113  Am.  St.  Rep.  354, 
84  Pac.  152. 

10.  ConclaslTenesa  of  record. — Complaint 
is  made  that  on  certiorari  to  review  a  pro- 
ceeding: for  contempt  counsel  was  not  per- 
mitted to  read  petitioner's  affidavit  on  the 
day  of  the  hearing  of  the  order  to  show 
cause.  The  certified  record  fails  to  indicate 
any  such  state  of  facts;  consequently  we  can 
not  consider  the  point. — Mitchell  v.  Supe- 
rior Court.  163  Cal.  423,  125  Pac.   1061,  1062. 

11.  CToBStmctloB  of  aectloB. — The  provi- 
sion that  the  writ  may  issue  where  there  is 
no  appeal  is  not  limited  to  the  case  where 
no  appeal  lay  to  the  court  petitioner  for 
certiorari,  but  where  no  appeal  lay  to  a 
court  of  common  law  Jurisdiction,  such  a 
court  as  could  itself  in  a  proper  case  issue 
certiorari. — Olcese  v.  Justice  Court,  156  Cal. 
82.  86,  103  Pac.  817. 

la.  CoBtempt  of  coart  cases. — If  an  order 
adJudgrinsT  defendant  ffullty  of  contempt  for 
failure  to  comply  with  an  order  for  the  pay- 
ment of  counsel  fees  on  a  motion  to  vacate 
an  interlocutory  decree  of  divorce,  final  in 
form,  was  erroneous,  it  could  not  be  re- 
viewed on  certiorari. — Qrannis  v.  Superior 
Court.  143  Cal.  632,  77  Pac.  647. 

13.  An  order  of  the  superior  court  refus- 
insT  to  adjudgre  a  witness  before  a  board  of 
equalization  ffuilty  of  contempt  is  not  in 
excess  of  its  Jurisdiction,  and  can  not  there- 
fore be  the  subject  of  annulment  by  certio- 
rari.— People  V.  Latimer,  160  Cal.  720,  117 
Pac.  1051. 

14.  Court  will  Bot  ezerclMe  power  for  bo 
material  or  Bsefol  purpose. — Thougrh  action 
of  supervisors  was  unauthorized,  and  in  ex- 
cess of  its  Jurisdiction,  and  money  was 
wrongfully  and  unlawfully  obtained  from 
county  treasurer  by  reason  of  such  acts,  re- 
lief sougrht  by  certiorari,  if  grranted.  beingr 
of  no  material  or  beneficial  consequence, 
either  to  petitioner  or  county,  writ  will  be 
denied. — Burr  v.  Board  of  Supervisors,  96 
Cal.  210,  212,  3»1  Pac.  38;  Auzerais  v.  Superior 
Court,  101  Cal.  532,  36  Pac.  6. 

15.  Defease  of  forner  adJndlcatioB*— Does 
not  vo  to  JnrlsdlctloB  of  court. — Question 
whether  contempt  chargred  had  been  pre- 
viously adjudicated  havingr  been  raised, 
court  had  same  power  to  pass  upon  it  as 
any  other  question  in  case,  and  if  it  erred 
in  holding  that  there  was  no  such  former 
adjudication  as  claimed,  error  could  not  be 
reviewed  upon  certiorari. — Muir  v.  Superior 
Court,  68  Cal.  361. 

16.  DlHcrctloB  of  court  —  Public  couve- 
nience. — Granting  or  refusing:  writ  of  cer- 
tiorari for  purpose  of  reviewing:  proceed- 
ings of  supervisors  in  establishing  public 
highway  is  determined  by  exercise  of  sound 
judicial  discretion.  Considerations  of  public 
convenience  are  not  to  be  overlooked  in  it« 


determination. — Keys  v.  Board  of  Supervi- 
sors, ^2  Cal.  262.  255:  People  ex  rel.  Church 
v.  Supervisors,  15  Wend.  (N.  Y.)  198.  206; 
People  ex  rel.  Agnew  v.  Mayor  of  New  York, 
2  Hill  (N.  Y.)   9.  12. 

17.  Same— Public  policy. — Boards  of  su- 
pervisors exercise  powers  in  which  people 
at  large  are  concerned,  and  great  public 
detriment  or  inconvenience  might  result 
from  interfering  with  their  proceedings. 
Assuming,  therefore,  that  power  exists  to 
review  resolution  and  order  of  board  em- 
powering mayor  to  make  connections  with 
pipes  of  water  company  for  municipal  pur- 
poses, on  ground  that  water  company  has 
arbitrarily  stopped  supply,  courts  would 
best  exercise  their  sound  discretion  by  re- 
fusing to  employ  power. — Spring  Valley  W. 
W.  V.  Bryant,  52  Cal.  182,  139.  140. 

18.  Dismissal  of  actloB— Ab  order  deaylBg 

a  motion  to  dismiss  an  action,  made  by 
plaintiff  in  open  court,  and  not  in  the  man- 
ner prescribed  by  section  581,  ante,  is  an 
order  affecting  the  Judgment,  and  is  re- 
viewable on  appeal  from  the  Judgrment.  and 
not  on  certiorari. — ^Huntington  Park  Co.  v. 
Superior  Court.  17  Cal.  App.  695.  121  Pac. 
701. 

19.  Sane— By    notloa    1b    opea    court^^ — 

Where  the  plaintiff,  instead  of  pursuing  the 
statutory  method  herein  prescribed,  makes 
a  motion  to  dismiss  in  open  court,  the  denial 
of  the  motion  is  within  the  inherent  Juris- 
diction of  the  court,  and  is  subject  to  re- 
view; but  if  reviewable  otherwise,  it  can  not 
be  reviewed  on  certiorari.  —  Huntington 
Park  Co.  v.  Superior  Court.  17  Cal.  App.  694, 
121  Pac.  701. 

20.  Dlsnlssal  of  appeal-— Docs  BOt  IbtoItc 
questlOB  of  excess  of  |urlsdietlOB«  although 
it  be  conceded  that  action  of  court  in  dis- 
missing appeal  was  entirely  without  sup- 
port in  law  and  furnished  ample  material 
to  Justify  reversal  of  order  if  proper  matter 
for  review  under  statute.  To  deprive  appel- 
lant of  right  to  be  heard  upon  merits  of 
his  cause  is  great  hardship  and  often  pro- 
ductive of  serious  pecuniary  loss,  but  ap- 
pellant suffers  no  greater  hardship  or  loss 
than  though  he  proceeds  to  trial  and  court 
decides  against  him  upon  final  Judgment 
when  he  has  cause  full  of  merit. — Buckley 
V.  Superior  Court.  96  Cal.  119,  120,  31  Pac. 
8;  Sherer  v.  Superior  Court,  96  Cal.  653.  654. 
31  Pac.  566;  History  Co.  v.  Light.  97  Cal. 
56,  58,  31  Pac.  627;  Holbrook  M.  &  S.  v.  Su- 
perior Court,   106  Cal.   589,   593.   39  Pac.   936. 

21.  OverrullBgi  Carlson  v.  Superior  Court, 
70  Cal.  628,   631.  11  Pac.  788, 

22.  Same— Prom  Justices'  court. — Dismis- 
sal of  an  appeal  from  a  Justices'  court  to 
the  superior  court  on  questions  of  law  and 
fact,  for  want  of  prosecution,  and  the  rendi- 
tion of  Judgment  in  plaintiff-respondent's 
favor  without  trial  was  in  excess  of  the 
Jurisdiction  of  the  superior  court,  and  its 
action  was  annulled  on  certiorari. — Kraker 
V.  .Superior  Court,  15  Cal.  App.  653,  115  Par, 
663. 
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2S.     Dlattewtoked   front  writ   of   error* — 

Writ  of  review  can  not  be  made  to  perform 
the  office  of  a  writ  of  error,  for  the  correc- 
tions of  errors  of  law  or  fact.  It  involves 
the  question  of  Jurisdiction  only. — Stimpson 
ComputiniT  Scale  Co.  v.  Superior  Court,  12 
Cal.  App.  686.  688,  107  Pac.  1013. 

24.  DlTloloB  of  po^rera  of  vovemmeBt— 
Not  applicable. — Boards  of  supervisors,  city 
councils,  and  like  boards  and  commissioners 
are  not  within  inhibition  of  article  III,  sec- 
tion 1  of  our  state  constitution,  dividing: 
powers  of  government  into  three  depart- 
ments, and  providiner  that  no  person  charared 
with  exercise  of  powers  properly  beloni?lner 
to  one  of  these  departments  should  exercise 
any  function  appertaining  to  either  of 
others.  Boards  and  commissioners  may  be 
vested  with  powers  belonging  to  either  or 
all  of  three  departments  of  our  government. 
— Wulzen  V.  Board  of  Supervisors,  101  Cal. 
16.  26,  40  Am.  St.  Rep.  17,  36  Pac.  863.  See 
People  ex  rel.  Attorney-General  v.  Province, 
34  Cal.  620,  682;  Kimball  ▼.  Board  of  Super- 
visors, 46  Cal.  19,  28. 

25.  Does  aot  Ue  to  review  action  of  Jus- 
tice of  tke  peace*  although  he  may  exceed 
his  jurisdiction  where  there  is  a  complete 
remedy  by  appeal  from  the  Judgment  to  the 
superior  court. — Hall  v.  Justices'  Court,  6 
Cal.  App.  188,  188,  87  Pac.  870. 

26.  Writ  does  not  lie  to  review  order  of 
Justice    of    the    peace    refusing    to    change 

.venue  under  section  1431  of  the  Penal  Code, 
as  the  defendant  has  a  plain,  speedy,  and 
adequate  remedy  at  law  by  appeal,  and  the 
court  does  not  exceed  its  Jurisdiction  in 
proceeding  with  the  trial. — Miles  v.  Justices' 
Court,  13  Cal.  App.  454,  466,  110  Pac.  348. 

27.  Effect  of  laexcasable  neglect  of  peti- 
tioner.— While  the  writ  will  issue  ordinarily 
In  a  case  where  an  appellate  court  would 
be  powerless  to  afford  relief  in  any  event, 
yet  where  the  order  complained  of  might 
have  been  reviewed,  and  relief  afforded,  and 
the  right  to  a  review  is  lost  by  petitioner's 
Inexcusable  neglect,  the  writ  will  not  issue. 
— Kokole  V.  Superior  Court,  17  Cal.  App.  467, 
120  Pac.  67. 

28.  Error  In  Jadffment— Not  respecting 
Qiiefitlon  which  court  la  authorised  to  Inves- 
tUrate  and  determine,  does  not  constitute 
excess  of  Jurisdiction.  If  It  did,  every  error 
committed  by  court  in  course  of  official  in- 
vestigation would  be  an  excess  of  Jurisdic- 
tion.— People  ex  rel.  Lamby  v.  Dwlnelle,  29 
Cal.  632,  636. 

20.     Errors  In  exercise  of  Its  Jurisdiction, 

however  gross  and  glaring  they  may  be, 
must  be  submitted  to  as  part  of  sacrifice 
which  every  individual  is  compelled  to  yield 
to  infirmities  of  human  government. — Sherer 
v.  Superior  Court,  94  Cal.  364,  356,  29  Pac. 
716. 

SO.  Evidence  conflicting  upon  the  question 
as  to  whether  a  deposit  for  costs  on  appeal 
made  with  a  Justice  was  made  for  that  pur- 
pose, the  supreme  court  will  not  interfere 
with  the  decision  of  the  superior  court  by 


writ    of 
Cal.  App. 


877.  3S 


. — Thomas    v.    Hawkins.    12 
388.  107  Pac.  678. 


SI.  Exercise  of  Jndvment— Does  not  make 
act  Judicial. — Improvements  on  street  is 
question  addressed  to  governing  body  of 
municipality  In  its  legislative  capacity,  and 
its  determination  upon  that  question,  as 
well  as  upon  character  of  improvements  to 
be  made,  is  legislative  act.  Act  does  not 
cease  to  be  legislative  because  members  of 
city  council  are  required  to  exercise  their 
Judgment  In  determining  whether  Improve- 
ments shall  be  made.  Judgment  which  they 
exercise  in  ordering  improvements  is  not 
determination  of  rights  of  individuals  under 
existing  laws,  but  is  conclusion  or  opinion 
which  they  form  in  exercise  of  discretionary 
power  which  has  been  intrusted  to  them, 
and  upon  consideration  of  public  welfare 
and  demands  for  which  they  are  to  provide. 
This  discretion  is  part  of  legislative  power 
conferred,  and  is  independent  of  supervi- 
sion by  Judiciary  as  much  as  is  discretion 
exercised  by  legislature  In  providing  for 
general  welfare  of  state.  —  Quinchard  v. 
Board  of  Trustees,  113  Cal.  664,  669.  46  Pac. 
866.  See  Bolton  v.  Gilleram,  106  Cal.  244. 
248.  46  Am.  St.  Rep.  33,  38  Pac.  881;  People 
ex  rel.  Dean  v.  Board  of  Supervisors,  122  Cal. 
421,  423,  66  Pac.  181;  Frasher  v.  Rader,  124 
Cal.  132,  134,  66  Pac.  797;  Brown  v.  Board 
of  Supervisors,  124  Cal.  274,  277,  67  Pac.  82; 
People  ex  rel.  Corwln  v.  Walter.  68  N.  Y. 
403;  People  ex  rel.  Second  Ave.  R.  Co.  v. 
Board  of  Commissioners,  97  N.  Y.  37;  In  re 
Wilson.  32  Minn.  146,  19  N.  W.  723. 

As  to  discretion  not  being  reviewed  upon 
certiorari,  see  note  40  Am.  St.  Rep.  34,  36. 

S2.  Same— Dismissal  of  appeal  for  failure 
of  prosecution  by  superior  court  requires 
exercise  of  Judgment  within  Jurisdiction  of 
such  court,  and  its  decision,  though  erro- 
neous, affords  no  ground  for  review  on  cer- 
tiorari.— Alexander  v.  Municipal  Court,  66 
Cal.  887,  388,  6  Pac.  676. 

SS.  Exercise  of  purely  legislative  func- 
tions—IVhicfc  are  not  Judicial  la  their  char- 
acter by  inferior  tribunal  or  board  can  not 
be  reviewed  upon  certiorari. — Wulzen  v. 
Board  of  Supervisors,  101  Cal.  15,  18,  40  Am. 
St.  Rep.  17,  36  Pac.  353.  See  People  ex  rel. 
McDonald  v.  Bush,  40  Cal.  344;  Spring  Valley 
W.  W.  V.  Bryant,  62  Cal.  132;  People  ex  rel. 
Cochran  v.  Board  of  Education.  54  Cal.  376, 
377;  Myers  v.  Hamilton,  60  Cal.  289.  290; 
Williams  V.  Board  of  Supervisors.  66  Cal. 
160,  161,  3  Pac.  667;  Quinchard  v.  Board  of 
Trustees,  113  Cal.  664,  668,  46  Pac.  866; 
Frasher  v.  Rader,  124  Cal.  132,  133,  56  Pac. 
797;  Brown  v.  Board  of  Supervisors,  124  Cal. 
274,  277,  67  Pac.  82;  People  ex  rel.  Agnew  v. 
Mayor,  2  Hill  (N.  Y.)  9;  Matter  of  Mt.  Morris 
Square,  2  Hill  (N.  Y.)  14;  People  ex  rel. 
Dickinson  v.  Board  of  Supervisors,  43  Barb. 
(N.  Y.)  232;  In  re  Salinas  Co.,  46  Mo.  62. 

34.  Extent  of  review.  —  This  section 
plainly  limits  the  court  to  the  determination 
of  the  single  question — whether  the  inferior 
tribunal   has  regularly  pursued  its  author* 
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Ity.    The  Judsrment  should ^^Bo  annul   the  not  made  until  after  the  order  souerht  to  tie 

proceedingrs    where    the    infe^rar    court    has  reviewed  has  become  functus  officio. — Rea- 

not  regularly  pursued  its  authority. — Green  g&n  v.  Bahrs,  11  Cal.  App.  234,  236,  104  Pac. 

V.  Rogrers,  18  Cal.  App.  572.  576,  123  Pac.  974.  689. 

36.  What  constitutes  departure  by  court 
from  the  regular  pursuit  of  its  authority  is 
often  difficult  to  determine. — Bergrevin  v. 
Wood,  11  Cal.  App.  643,  644,  106  Pac.  935. 

36.  Fact  of  excess  of  Jurisdiction— And 
also  of  no  appeal  must  both  exist,  otherwise 
writ  of  certiorari  does  not  lie.  Statute  was 
intended  to  supply  remedy  where  none 
existed  in  first  instance,  and  not  to  supple- 
ment one  lost  through  laches  of  party  him- 
self. Allowing  time  within  which  appeal 
might  be  taken  to  lapse  does  not  give  party 
right  to  writ. — Bennett  v.  Wallace,  43  Cal. 
25,    27. 

37.  Failure  to  object  to  Jurisdiction  of 
court  in  proceeding  to  compel  party  to  de- 
liver up  custody  of  will  does  not  thereafter 
deprive  such  party  of  his  right  to  have  order 
annulled  if  it  was  in  fact  made  in  excess 
of  Jurisdiction. — Mastick  v.  Superior  Court, 
94  Cal.  347,  350,  29  Pac.  869. 

88.  Compare  I  Shay  v.  Superior  Court,  67 
Cal.  641.  642. 

89,  Flxlnv  fee  of  attorney  of  guardian  ad 
litem. — The  writ  will  not  issue  to  review 
the  order  of  one  department  of  the  superior 
court  fixing  such  fee  for  the  prosecution  of 
an  action  pending  in  another  department 
thereof,  the  latter  department  never  hav- 
ing exercised  its  jurisdiction  to  fix  such  fee. 
— Lund  V.  Superior  Court,  169  Cal.  440,  114 
Pac.  569. 

40.  Function  of  writ— Is  not  to  restrain 
proceedings  of  an  inferior  tribunal,  but  to 
annul  proceedings  which  have  been  taken 
without  Jurisdiction.  It  can  not  bo  employed 
to  prevent  threatened  excess  of  Jurisdiction. 
It  is  issued  only  when  inferior  tribunal 
board,  or  officer,  exercising  Judicial  func- 
tions, has  exceeded  Jurisdiction  of  such 
tribunal,  board,  or  officer,  and  there  is  no 
appeal  nor,  in  Judgment  of  court,  any  plain, 
speedy,  or  adequate  remedy. — Sayers  v.  Su- 
perior Court,  84  Cal.  642,  644,  24  Pac.  296. 
See  Lamb  v.  Schottler,  64  Cal.   319,  322. 

41.  Same— IJntll  proceedings  are  termi- 
nated there  Is  nothing  to  annul. — Office  of 
writ  is  in  no  sense  that  of  restraining  order. 
It  is  not  purpose  of  writ  to  restrain  or  pro- 
hibit, but  to  annul.  And  until  proceedings 
of  inferior  tribunal  or  board  have  culmi- 
nated in  flnal  order  there  is  nothing  to 
annul. — Gauld  v.  Board  of  Supervisors,  122 
Cal.   18,   19,  64  Pac.   272. 

42.  Functions  exercised  by  a  municipal 
corporation,  may  be  legislative,  administra- 
tive, or  Judicial,  but  only  acts  done  by  it 
"when  exercising  Judicial  functions"  can  be 
reviewed  upon  writ  of  certiorari. — People 
ex  rel..  Cochran  v.  Board  of  Education,  54 
Cal.  375,  377;  Quinchard  v.  Board  of  Trus- 
tees, 113  Cal.  664,  669,  45  Pac.  856. 

43.  Functus  officio  order. — Writ  of  review 
will    not   lie   w^here    application    therefor    is 


44.  Granted  wken— As  to  purposes  for 
wklch  pofver  exercised. — Writ  of  review  ex- 
amines only  the  Jurisdiction  of  the  tribunal 
to  make  the  order  complained  of,  and  not 
mere  error  in  its  exercise. — Vrooman  v.  Su- 
perior Court.   149  Cal.  268,   86   Pac.   694. 

45.  One  who  is  enjoined  in  an  action  in 
which  he  is  not  a  party  may  make  himself 
a  party  by  a  motion  to  set  aside  the  injunc- 
tion, and  if  his  motion  is  denied,  may  appeal 
from  the  order  of  denial,  and  he  is  not  en- 
titled to  a  writ  of  review  to  annul  the  in- 
junction proceedings. — Tattenham  v.  Supe- 
rior Court.  155  Cal.  206.  100  Pac.  2-48. 

46.  Only  orders  In  excess  of  the  Jurisdic- 
tion of  the  tribunal  making  them  may  be 
annulled  by  this  writ.  Mere  errors  in  the 
exercise  of  a  proper  Jurisdiction  can  not  be 
so  remedied. — People  v.  Latimer.  160  Cal. 
720.  117  Pac.   1051. 

47.  Application  to  the  district  court  of 
appeals  for  a  writ  of  review  having  been 
denied,  supreme  court  will  not  grant  certi- 
orari.— Snyder  v.  Plummer,  174  Cal.  118,  162 
Pac.  1040. 

48.  Writ  of  review  can  be  called  in  use 
only  for  the  purpose  of  reviewing  Judgments 
or  orders  made  without,  or  in  excess  of, 
Jurisdiction,  and  can  not  be  made  to  serve 
the  office  of  an  appeal. — Times-Mirror  Co.  v. 
Superior  Court,  16  Cal.  App.  617,  115  Pac. 
248. 


49.  Same— After  final  determination  by 
lower  court,  only. — The  writ  of  review  lies 
only  when  the  final  determination  of  an  in- 
ferior court,  tribunal  or  board  is  in  excess 
of  its  Jurisdiction;  it  does  not  lie  to  deter- 
mine the  correctness,  in  point  of  law.  of 
rulings  or  decisions  made  by  such  court, 
tribunal  or  board,  upon  objections  made  or 
questions  arising  in  the  course  of  the  pro- 
ceeding or  cause  preliminary  and  prior  to 
the  flnal  determination  regarding  the  action 
which  it  is  asked  to  take  in  the  matter.— 
Holabird  v.  Railroad  Commission,  171  Cal. 
691,   154  Pac.  831. 

50.  Same— Certain  requisites  essential  to 
Issuance  of  writ. — Three  concurring  requi- 
sites essential  to  the  issuance  of  the  writ 
of  review  (1)  an  excess  of  Jurisdiction  by 
the  inferior  tribunal,  etc.  exercising  Ju- 
dicial functions  (2)  that  there  is  no  appeal 
and  (3)  that  there  is  no  other  plain,  speedy, 
and  adequate  remedy. — ^Magee  v.  Superior 
Court,  10  Cal.  App.  154,  160.  101  Pac.  532. 

61.  Same— Same— Absence  of  remedy  by 
appeal. — Want  of  Jurisdiction  alone  is  not  a 
ground  for  a  writ  of  review,  if  there  be  an 
adequate  remedy  by  appeal  to  the  superior 
court,  as  appears  in  the  present  case  as  re- 
spects the  aggregate  verdict.  It  must  fur- 
ther appear  that  there  is  no  plain,  speedy, 
and  adequate  remedy. — ^La  Duo  ▼.  Forbes. 
19  Cal.  App.  124.  124  Pac.  867. 
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53.  Same— Same— Loaa  of  rlarbt  of  appeal 
hy  Iac1ies« — Where  the  rif^ht  of  appeal  has 
been  lost  by  laches,  above  section  applies. — 
Green  v.  Rogers,  18  Cal.  App.  572.  576.  123 
Pac.  974;  Faut  v.  Mason,  47  Cal.  7;  Bennett 
V.  Wallace,  43  Cal.  25. 

53.  Sanic— Remedy  by  appeal— Writ  will 
aot  Iflsne. — A  party  who  has  the  rlsht  of 
appeal  from  an  order  made  in  excess  of  the 
Jurisdiction  of  the  court,  can  not  have  such 
crder  reviewed  by  certiorari. — Anglo-Cali- 
fornia Bank  v.  Superior  Court,  153  Cal.  765, 
96  Pac.   803. 

64.  It  has  been  uniformly  held,  in  accord 
with  the  provisions  of  above  section,  that 
If  a  party  has  the  rlgrht  of  appeal  from  an 
order  in  excess  of  Jurisdiction,  he  can  not 
have  such  order  reviewed  in  certiorari  pro- 
ceedings.—  Hildebrand  v.  Superior  Court, 
173  Cal.  86,  159  Pac.  147. 

55.  The  denial  is  made  solely  for  the  rea- 
son that  the  order  of  the  superior  court 
sought  to  be  reviewed  is  a  special  order 
made  after  final  Judgment,  and  is  therefore 
one  from  which  an  appeal  lies,  and  this 
being  so,  certiorari  will  not  lie. — Snyder  v. 
Plummer,  174  Gal.  118,  162  Pac.  1040. 

56.  Certiorari  will  lie  when  the  mat- 
ter complained  of  can  be  corrected  on 
appeal. — Baird  v.  Justices*  Court,  11  Cal. 
App.  439.  442,  105  Pac.  259. 

57.  The  writ  will  not  issue  to  review  an 
order  dismissing  proceedings  on  motion  for 
new  trial,  since  such  order  is  a  special  or- 
der after  final  Judgment,  and  is  appealable, 
and  an  appeal  is  a  plain,  speedy,  and  ade- 
quate remedy  in  course  of  law. — Kokdle  v. 
Superior  Court.  17  Gal.  App.  457,  120  Pac.  67. 

58.  Under  the  provisions  of  the  above 
lection  regulating  the  granting  of  a  writ 
of  review  the  action  of  an  inferior  tribunal 
board  or  officer  exercising  any  Judicial  func- 
tions, will  not  be  granted  in  those  cases 
in  which  the  petitioner  has  a  plain  and 
Adequate  remedy  by  appeal. — Candeias  v. 
Superior  Court,  —  Cal.  App.  — ,  196  Pac.  86, 
following  the  doctrine  in  Noble  v.  Superior 
Court,  109  Cal.  523,   42  Pac.   155. 

•  59.  In  a  case  in  which  the  petitioner  has 
a  right  of  appeal  through  which  he  can 
obtain  a  speedy,  plain,  and  adequate  remedy 
and  relief  from  the  order  sought  to  be  re- 
viewed, a  writ  of  review  will  not  issue. — 
Cline  V.  Superior  Court,  35  Cal.  App.  150. 
169  Pac.  453,  following  the  doctrine  in  Stod- 
dard V.  Superior  Court,  108  Cal.  303,  141  Pac. 
278. 

60.  Under  the  provisions  of  the  above 
section  where  the  petitioner  for  a  writ  of 
review  has  a  remedy  by  appeal  which  Is 
plain,  speedy,  and  adequate,  a  writ  of  review 
will  not  issue. — Stinnett  v.  Superior  Court, 
86  Cal.  App.  276,  171  Pac.  1076. 

61.  Jadvmeat  aonvht  to  be  enforced—- 
Having  been  reversed  by  supreme  court,  and 
court  having  Issued  peremptory  mandamus 
to  enforce  such  Judgment,  writ  of  review 
is  proper  remedy  for  such  excess  of  Jurisdic- 


tion in  issuing  mandamus. — Clary  v.  Hoag- 
land,  5  Cal.  476,  478. 

d2«  Jodgment-roll. — Where  a  return  is 
made,  the  petition  and  aflldavit  for  a  writ  of 
review  can  serve  no  purpose  on  appeal  un- 
less it  is  embodied  in  a  bill  of  exceptions, 
but  where  there  is  interposed  a  demurrer, 
the  effect  of  which,  for  the  time,  is  to  adopt 
the  allegations  of  the  petition  as  the  return, 
the  petition,  upon  the  sustaining  of  the  de- 
murrer and  rendition  of  Judgment  of  dis- 
missal is  substituted  as  and  for  the  record 
in  lieu  of  which  it  is  accepted,  and  may  be 
brought  up  and  considered,  not  as  a  peti- 
tion, but  as  the  return,  and  therefore  a 
part  of  the  Judgment-roll. — Stoner  v.  City 
Council  of  Los  Angeles,  8  Cal.  App.  607,  611, 
97  Pac.  692. 

6S.  Judicial  fonctiona  of  the  elvil  aervice 
eommiuion. — This  section  applies  only  to 
Judicial  functions,  and  It  is  held  that  the 
civil  service  commission  did  not  perform 
such  functions  in  declaring  a  list  of  eligibles 
for  promotion  to  the  rank  of  battalion  chief 
after  an  examination  held  without  previous 
adoption,  printing,  and  distribution  of  rules. 
— Cook  V.  Civil  Service  Commission,  160  Cal. 
691,  117  Pac.  662. 

64.  Jniiadictlon— Doea  not  depend  upon 
amount  In  eontroveray  in  an  appeal  to  su- 
preme court  from  judgment  in  certiorari 
reviewing  action  of  justices'  court. — Winter 
V.  Fitzpatrick,  35  Cal.  2G9.  273:  Heinlen  v. 
Phillips.  88  Cal.  557,  558,  559,  26  Pac.  366. 

65.  Same— is  power  to  hear  and  deter- 
mine.— Jurisdiction  as  applied  to  particular 
claim  or  controversy  is  power  to  hear  and 
determine  that  controversy.  Mere  grounds 
upon  which  determination  is  reached  may  or 
may  not  be  correct  in  themselves,  or  may 
be  supported  by  inadmissible  evidence,  or 
reasons  given  for  conclusion  arrived  at  may 
not  be  such  as  address  themselves  to  judg- 
ment of  others;  but  erroneous  views  enter- 
tained, or  incorrect  reasons  asigned  or 
evidence  erroneously  admitted  in  deciding 
controversy,  do  not  make  out  case  of  want 
of  Jurisdiction. — Central  Pac.  R.  Co.  v.  Board 
of  Equalization,  43  Cal.  365.  368;  Quinchard 
V.  Board  of  Trustees.  113  Cal.  664,  669,  670. 
46  Pac.  866;  People  ex  rel.  Dean  v.  Board  of 
Supervisors,  122  Cal.  421,  423,  65  Pac.  131. 

66.  Same— To  determine  an  issue  lavoWea 

power  to  determine  it  erroneously.  Jurisdic- 
tion to  determine  effect  of  evidence  involves 
power  to  draw  erroneous  conclusions  from 
It. — Farmers'  &  M.  Bank  v.  Board  of  Equal- 
ization, 97  Cal.  318,  328,  32  Pac.  312. 

67.  Juaticea*  court— Judgment  in  exeeaa 
of  Jurisdiction— Remedy  by  appeal— Writ 
of  review  can  not  be  resorted  to. — A  writ  of 
review  can  not  be  resorted  to  for  the  pur- 
pose of  annulling  a  judgment  rendered  by 
a  justices'  court,  on  the  alleged  ground  that 
the  court  exceeds  its  jurisdiction  where  the 
petitioner  has  a  plain,  speedy,  and  ade- 
quate remedy  by  appeal  to  correct  the  al- 
leged error,  under  the  provisions  of  the 
above     section.  —  Maidenberg     v.     Justices' 
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Court,  32  Cal.  App.  686.  168  Pac.  872.  follow- 
ing the  doctrine  in  Hall  v.  Justices*  Court, 
6  Cal.  App.  133,  139,  89  Pac.  870;  McCiie  y. 
Superior  Court,  71  Cal.  545.  12  Pac.  616; 
Tucker  v.  Justices'  Court,  120  Cal.  612,  52 
Pac.  808;  Weldon  v.  Superior  Court,  138 
Cal.  427,  429,  71  Pac.  502. 

68.  liBpae  of  tkree  yearn  after  making 
order  sougrht  to  be  annulled  before  applica- 
tion made  for  certiorari,  and  no  circum- 
stances being:  shown  which  in  any  manner 
tend  to  excuse  longr  delay  in  maklnsr  appli- 
cation, writ  will  be  denied. — Smith  v.  Supe- 
rior Court.  97  Cal.  348,  352,  82  Pac.  322.  See 
Keys  V.  Board  of  Supervisors,  42  Cal.  252, 
256;  Reynolds  v.  Superior  Court,  64  Cal.  372, 
373,  28  Pac.  121;  Kimple  v.  Superior  Court, 
66  Cal.  136,  137,  4  Pac.  1149. 

69.  Levlalatlve  aeta— Examples  of^Ac- 
tlon  of  mayor  la  afllxtnv  hla  approval  upon 
order  of  board  of  supervisors  which  em- 
powered him  to  make  connections  with 
water  mains,  was  not  exercise  of  Judicial 
function,  and  not  reviewable  by  certiorari. 
— Spring  Valley  W.  W.  v.  Bryant,  52  Cal. 
132,  139. 

As  to  acta,  legislative  tn  their  nature*  not 
belnv  controlled    by  writ   of  certiorari,   see 

note  18  Am.  Dec.  236-238. 

70.  Same— Same— Action  of  snpcrvtsora 
in  directlav  aapplcmentai  aascaament  made 
in  reclamation  district  and  in  appointment 
of  commissioners  to  assess  lands  lying 
within  such  district,  and  subsequent  rescis- 
sion of  such  order,  is  not  Judicial  in  its  na- 
ture, and  can  not  be  reviewed  on  certiorari. 
— Blxler  v.  Board  of  Supervisors,  59  Cal.  698, 
702. 

71.  Same^Samc— Action  of  aapervtiiors 
in  passing  resolatlon  empowering  mayor  to 
make  connections  with  pipes  and  mains  of 
water  works  wherever  water  is  required 
for  municipal  purposes  on  ground  that  wa- 
ter company  had  arbitrarily  stopped  supply 
of  water  for  Improvement  of  public  squares, 
was  not  judicial  in  its  character,  and  could 
not  be  reviewed  on  certiorari. — Spring  Val- 
ley W.  W.  V.  Bryant,  52  Cal.  132,  139. 

72.  Same— Same— -Adoption  by  city  coan- 
cfl   of  order  for  Improvement   of   street   is 

not  in  nature  of  Judgment  which  is  binding 
upon  city,  but  is  merely  declaration  of  pur- 
pose, and  is  only  step  taken  in  contempla- 
tion of  such  improvement  from  which  it  may 
recede  at  any  time  before  contract  for  im- 
provement has  been  awarded.  Fact  that 
public  agent  exercises  Judgment  and  discre- 
tion in  performance  of  duties  does  not  make 
its  action  or  powers  Judicial  in  character. — 
Qulnchard  v.  Board  of  Trustees,  113  Cal.  664. 
670,   45  Pac.  856. 

73.  Same  —  Same  —  Adoption  of  school 
reader. — Action  is  one  of  policy  or  expedi- 
ency in  case  where  board  adopts  one  of  two 
series  of  readers  for  use  in  public  schools. 
Action  of  board,  in  adopting  that  which  in 
its  Judgment  would  be  best  for  constituency 
which  it  represented,  would  be  political  or 
legislative,   and   not,   in  proper  sense,  Judi- 
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cial.  Board  exercised  its  Judgment  in  e.Ter- 
cise  of  legislative  functions.  It  is  apparent 
that  exercise  of  judgment  is  not  criterion 
by  which  proceeding  must  be  viewed  to  de- 
termine its  character.  To  render  it  exercise 
of  Judicial  function,  its  Judgment  must  act 
in  matter  which  is  Judicial. — People  ex  rel. 
Cochran  v.  Board  of  Education,  54  Cal.  875, 
377. 

y*»  Same^Same^Declarlng  vacancy  and 
appointing  party  to  All  same,  by  city  trus- 
tees, is  not  exercise  of  Judicial  function, 
and  can  not  be  reviewed  by  certiorari.  Party 
being  lawfully  in  office,  trustees  could  not, 
by  declaring  office  vacant,  deprive  him  of  his 
office.  Party  having  failed  to  qualify,  office 
ipso  facto  became  vacant.  In  which  case 
trustees  could  fill  vacancy  without  declar- 
ing it. — Lorbeer  v.  Hutchinson,  111  Cal.  272, 
273,  48  Pac.  896. 

75.  Same  —  Same— Eminent  domain— De- 
termination as  to  whether  or  not  right  of 
eminent  domain  should  be  exercised,  and  as 
to  what  means  are  necessary  to  be  taken  in 
exercise  of  that  right,  is  political  and  legis- 
lative question,  and  not  Judicial  one.  De- 
termination rests  exclusively  with  legisla- 
ture or  with  subordinate  bodies  as  it  may 
be  properly  devolved  upon,  and  question 
of  whether  exercise  of  power  is  wise  or  not 
is  one  with  which  Judicial  department  has 
no  concern. — Wulzen  v.  Board  of  Supervi- 
sors, 101  Cal.  15.  21,  40  Am.  St.  Rep.  17.  35 
Pac.  353. 

7«.  Same^Same— Bxerdse  of  power  i0 
fill  vacancy  In  board  of  aapcrviaora  is  not 

Judicial    function. — Myers    v.    Hamilton,    60 
Cal.  -289,   290. 

77.  Same^Samc— Granttag  of  franchtoe 
by  anpervlaora  to  maintain  wharf  is  not  ex- 
ercise of  Judicial  function,  '  and  certiorari 
will  not  lie  to  annul  such  action. — People 
ex  rel.  Dean  v.  Board  of  Supervisors,  122 
Cal.  421,  428,  55  Pac.  131. 

78.  Same— Same— Ordinance  of  snpcrvl- 
Hora  empowertng  mayor  to  make  coancctlonH 
with  pipca  of  water  company  for  municipal 
purposes  for  reasons  stated  was  an  attempt 
to  make  law,  not  to  render  Judgment  under 
existing  law.  It  may  be  obnoxious  to  criti- 
cism that  it  was  attempt  to  deprive  corpora- 
tion of  its  rights  without  due  process  of 
law  and  violative  of  constitutional  prin- 
ciples; but  neither  this  nor  circumstance 
that  board  was  not  authorized  by  city  char- 
ter to  pass  it,  can  Justify  review  of  action 
of  board  by  certiorari. — Spring  Valley  W.  W. 
V.  Bryant,  52  Cal.  132,  138. 

79.  Same  —  Same  —  Proceedlnga  of  eltj 
council  for  Improvement  of  atreet-«4l  esolu- 
tlon  of  intention,  order  dirocting  improve- 
msnt.  Invitation  far  proposal,  award  of 
contract-- are  all  legislative  In  character.— 
Qulnchard  v.  Board  of  Trustees,  118  Cal. 
664,  671,  45  Pac.  856. 

80.  Same— Same— -Removal  of  appoiatlve 
ofllcer  by  mayor  for  cause  by  giving  written 
notice  thereof,  stating  cause  to  person  re- 
moved, and  notifying  common  council  of  ac- 
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tion  and  reasons  therefor,  is  not  exercise 
of  judicial  function. — In  matter  Carter,  141 
Cal.  816.  318,  821,  322,  74  Pac.  997. 

81.  Same— Same— Resolnt ton   of   snpenri-i 

■on  to  effect  that  it  is  necessary  to  acquire 
certain  water-rlgrhts  and  that  three  persons 
be  appointed  to  appraise  value  thereof,  is 
nothing:  more  than  expression  of  opinion, 
and  Is  not  Judicial  in  any  sense,  nor  can 
act  appointing  such  appraisers  be  reviewed 
by  writ,  as  It  was  purely  ministerial  or  ex- 
ecutive.— Lamb  v.  Schottler,  64  Cal.  319,  821. 

82.  Levlalatlve  and  Jadlclal  acta— Diatin- 
saished. — Legrlslative  act  is  one  which  pre- 
determines what  law  shall  be  for  regrula- 
tlon  of  future  cases  falling  under  its  pro- 
visions, while  Judicial  act  is  determination 
of  what  law  is  in  relation  to  existing  thing 
done  or  happened. — Wulzen  v.  Board  of  Su- 
pervisors. 101  Cal.  15,  24,  40  Am.  St.  Rep.  17, 
35  Pac.  353. 

8S.     Samc^DistlBction    !■    well    defined. — 

One  defines  what  law  is,  and  what  rights  of 
parties  are,  with  reference  to  transactions 
already  had.  The  other  prescribes  what  law 
shall  be  in  future  cases  arising  under  it. 
Whenever  an  act  undertakes  to  determine 
question  of  right,  or  obligation,  or  of  prop- 
erty, as  foundation  upon  which  it  proceeds, 
such  act  is  to  that  extent  judicial  one  and 
not  proper  exercise  of  legislative  function. 
— People  ex  rel.  Cochran  v.  Board  of  Educa- 
tion, 64  Cal.  875,  876;  Sinking  Fund  Cases, 
99  U.  S.  700,  761,  26  L.  ed.  496. 

84.  Hattera  reviewable  on.  —  Certiorari 
will  not  go  to  restrain  mere  errors  by  the 
court  below.  It  is  only  an  excess  of  juris- 
diction which  may  be  reached  in  this  man- 
ner.— Reclamation  Dist.  No.  1500  v.  Supe- 
rior Court.  171  Cal.  672,  154  Pac.  845. 

Aa  to  wken  iaavea  are»  and  what  laanea 
arc,  reviewable  upon  the  writ  of  certiorari, 
see  note  12  Am.  Deo.  681. 

85.  The  functions  of  the  railroad  commis- 
sion being  Judicial,  the  supreme  court  would 
have  Jurisdiction  in  certiorari  to  review  its 
final  decision  without  any  express  grant  of 
jurisdiction  in  the  act  creating  the  commis- 
sion. The  statutory  jurisdiction  of  this  sec- 
tion and  article  VI,  section  4,  constitution, 
can  extend  only  to  the  inquiry  as  to  whether 
the  commission  had  exceeded  its  authority. 
— Marin  Water  &  Power  Co.  v.  Railroad 
Commission,  171  Cal.  706,  164  Pac.  864. 

86.  The  issuance  of  a  liquor  license  by  a 
city  council  contrary  to  a  "zone"  ordinance 
is  in  excess  of  Jurisdiction,  and  therefore 
subject  to  review  by  certiorari. — Rlgdon  v. 
San  Diego,  80  Cal.  App.  107,  157  Pac.  618. 

87.  The  action  of  a  city  council  in  con- 
sidering applications  for  liquor  licenses  is 
*o  far  judicial  as  to  be  subject  to  review  on 
certiorari. — Rlgdon  v.  San  Diego,  30  Cal. 
App.  107.  167  Pac.  618. 

88.  Mere  Irreiriilartty  Intervening—- In  ex- 
•teiac  of  admitted  Jarladletion. — Mere  mis- 
takes of  law  committed  in  conducting  pro- 
ceedings in  an  inquiry  which  board  or  tribu- 


nal had  authority  to  entertain — as,  for  in- 
stance, admission  of  evidence  not  best  in 
degree  or  not  applicable  to  issue  in  hand — 
are  not  to  be  considered  upon  certiorari, 
otherwise  that  writ  would  be  turned  Into 
writ  of  error. — Central  Pac.  R.  Co.  v.  Board 
of  Equalization,  43  Cal.  365,  367;  Farmers' 
&  M.  Bank  v.  Board  of  Equalization,  97  Cal. 
318,  326,  32  Pac.  812. 

88.  Not  a  writ  of  right. — At  the  time  the 
constitution  vested  the  supreme  court  with 
power  to  issue  writs  of  certiorari  It  was 
well  settled  that  certiorari  was  not  a  writ 
of  right:  that  the  granting  or  refusing  to 
issue  It  rested  In  the  discretion  of  the  court, 
and  that  by  modern  common-law  usage  an^l 
rules  laid  down  by  decisions  In  this  stat>' 
under  Its  earlier  constitution  the  writ  would 
not  be  issued  where  the  matter  sought  to  be 
reviewed  could  be  heard  and  determined 
upon  appeal. — Olcese  y.  Justices'  Court.  156 
Cal.  82,  84.  108  Pac.  317. 

90.  Where  Judgment  is  rendered  In  a 
justices'  court  and  an  appeal  taken  there- 
from to  the  superior  court  and  Judgment 
therein  rendered  against  the  defendant,  a 
writ  of  certiorari  wlU^ot  be  issued  to  re- 
view the  Judgment  of  the  justices'  court, 
ignoring  that  of  the  superior  court  upon 
the  appeal.  If  the  writ  would  issue  in  any 
event,  it  must  be  to  review  the  judgment, 
not  of  the  justices'  court,  but  of  the  superior 
oourt  upon  the  appeal,  for  the  law  has 
provided  for  an  appeal  from  the  Judgment 
of  the  Justices*  court  to  the  superior  court, 
but  no  appeal  from  the  judgment  of  the 
superior  court. — Olcese  v.  Justices'  Court, 
156  Cal.  86,  87,  108  Pac.  317. 

81.     Ofiice  of  the  writ  of  certiorari  is  not 

so  much  to  determine  the  valid  existence 
of  a  tribunal,  board,  or  officer,  while  act- 
ing in  a  Judicial  capacity,  as  it  Is  to  de- 
termine whether  the  Jurisdiction  of  such 
tribunal,  board,  or  officer,  has  been  ex- 
ceeded. It  is  the  character  of  the  act  or  de- 
termination sought  to  be  reviewed,  rather 
than  the  tribunal  or  officer  by  which  the  act 
or  determination  Is  made,  that  is  the  test  for 
determining  whether  the  writ  should  be  is- 
sued.— Beaumont  v.  Samson,  6  Cal.  App.  491, 
492,  90  Pac.  889. 

92.  The  sole  office  of  a  writ  of  review, 
or  a  certiorari,  under  the  provisions  of  the 
above  section,  is  to  test  and  determine  an 
action  of  jurisdiction. — Camm  ▼.  Justices' 
Court,  35  Cal.  App.  298.  170  Pac.  49. 


Officer  or  trihanal  to  whom  writ  of 
certiorari  la  laancd,  must  be  an  inferior  of- 
ficer or  tribunal,  exercising  judicial  func- 
tions, and  proceeding  to  be  brought  up  for 
review  must  be  judicial  proceeding.  Writ 
does  not  extend  to  mere  ministerial  ace 
or  proceeding,  though  performed  by  judicial 
officer. — Bixler  v.  Board  of  Supervisors.  59 
Cal.  698,  702.  See  People  ex  rel.  McDonald 
V.  Bush,  40  Cal.  844. 

84.  Order  appolntlag  a  receiver  —  Made 
hefore  jadgntent.  may  be  reviewed  upon 
writ   of   certiorari,    no   direct   appeal    from 
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auch  order  being  driven  by  statute. — La  So- 
clete  Francaise  v.  District  Court  (French 
Bank  Case),  63  Cal.  496,  660. 

An  to  frrlt  of  certiorari  In  ease  of  order 
•ppolntlDK  receiver.  In  cxccm  of  Jnrladlc- 
tlon,  see,  ante,  S  664  and  note. 

95.  Same— Will  not  be  revleived  after  re- 
ceiver ha*  been  dlMcharsed  and  his  accounts 
settled  by  order  of  court  under  which  he 
was  appointed.  Correctness  of  order  has  be- 
come moot  question,  there  beinsr  no  exist- 
ing: order  which  can  be  aftected  by  Judg- 
ment upon  review. — Visalla  City  W.  Co.  v. 
Superior  Court,  120  Cal.  219,  62  Pac.  486. 
See  People  ex  rel.  Attorney-General  v.  Wal- 
lace, 91  Cal.  636,  637,  27  Pac.  767. 

86.  Order  canceling  an  order  admitting 
to  dtlsenshlp— Can  not  be  reviewed  by  certi- 
orari.— In  re  Tinn,  148  Cal.  773,  113  Am.  St. 
Rep.  364,  84  Pac.  162. 

97.  Order  directing  payment  to  receiver 
of  Insolvent  bank. — The  writ  will  not  lie  to 
review  such  an  order,  however  erroneous, 
where  such  order  was  in  eftect  a  final  ad- 
judication of  the  rights  of  all  the  parties, 
including  the  petitioner,  who  had  inter- 
vened, so  that  an  appeal  therefrom  will  af- 
ford petitioner  an  adequate  remedy. — Angrlo- 
California  Bank  v.  Superior  Court,  163  Cal.' 
766,   96  Pac.   808. 

98.  Order  In  exceaa  of  Jurisdiction— Rl^ht 
of    appeal  •— Certiorari    not    granted. — In    a 

case  in  which  an  action  was  'brougrht  in  the 
superior  court  and  Judgrment  recovered  and 
thereafter  execution  was  issued  and  notice 
of  firarnishment  served  upon  A,  and  there- 
after in  supplementary  proceedingrs,  initiated 
under  the  provisions  of  sections  717,  etc., 
ante,  A  was  brougrht  before  the  court  and 
an  order  of  the  court  made  at  the  hearing 
directing  A  to  deliver  to  the  sheriff  a  cer- 
tain sum  of  money,  and  that  the  same  be 
used  in  satisfaction  of  the  Judgment:  and 
thereafter  the  defendant  duly  presented  a 
motion  to  the  court  for  an  order  vacating 
and  annulling  said  order  respecting  A  made 
in  supplementary  proceedings  on  the  ground, 
among  others,  that  said  court  "was  without 
Jurisdiction  to  make  said  order,  which  mo- 
tion was  denied;  the  defendant  in  such  case 
having  a  right  to  appeal  from  an  order 
made  in  excess  of  the  Jurisdiction  of  the 
court,  can  not  have  such  order  reviewed  in 
certiorari  proceedings,  under  the  provisions 
of  the  above  section. — Stensland  v.  Superior 
Court,  39  Cal.  App.  172,  178  Pac.  649,  follow- 
ing the  doctrine  in  Anglo-California  Bank 
V.  Superior  Court,  163  Cal.  768,  766,  96  Pac. 
803. 

00.  Order  of  arrest  In  dvll  action— 'Rased 
upon  aflldavlt  upon  Information  and  belief, 

but  failing  to  state  facts  upon  which  such 
information  and  belief  are  founded,  is  be- 
yond the  Jurisdiction  of  the  court  and  will 
be  annulled  on  certiorari. — Lay  v.  Superior 
Court,  11  Cal.  App.  668.  660,  106  Pac.  776. 

100.  Ordinary  remedleH  —  Afforded  by 
conris  of  law  and  equity  would  seem  suffi- 
cient to  afford  protection  against  attempted 


legislation  by  supervisors  with  respect  to 
subjects  beyond  their  control. — Spring  Val- 
ley W.  W.  V.  Bryant.  62  CaL  132,  140. 

101.  Petition  for  writ — Muut  be  by  party 
bcnefldally  Interested. — Petition  of  applica- 
tion for  the  writ  must  be  by  a  party  bene- 
ficially interested. — Baird  v.  Justices'  Court, 
11  Cal.  App.  439,  442.  106  Pac.  269. 

102.  Power  of  taxation  Is  conftded  to 
legislative  depariment  of  government,  and 
act  of  levying  taxes  and  providing  means 
for  collection  of  same  comes  within  power 
of'  legislature. — Wulzen  v.  Board  of  Super- 
visors, 101  Cal.  16,  20,  40  Am.  St.  Rep.  17,  36 
Pac.  353. 


108.  Powers  of  board  of  snpervlsoi 
Derived  exdaslvely  from  statute,  and  con- 
struction of  statute  is  necessarily  involved 
in  proceedings  by  which  supervisors  created 
office  of  assistant  clerk  and  raised  salaries 
of  other  clerks.  To  that  extent  such  pro- 
ceedings were  Judicial  in  their  nature,  and 
therefore  subject  to  review  upon  certiorari 
as  only  remedy  provided  by  law. — Robinson 
V.  Board  of  Supervisors,  16  Cal.  208,  213. 

104.  Compare:  Dis.  op.  by  Field,  C.  J., 
p.  213. 

105.  Proceedings  In.  the  nature  of  «no 
warranto,  and  not  writ  of  review,  is  the 
proper  method  of  review  where  it  is  claimed 
certain  parties  are  illegally  acting  as  trus- 
tees of  a  certain  town. — Beaumont  v.  Sam- 
son, 6  Cal.  App.  491,  492,  90  Pac.  889. 

106.  Proceedings  of  supert'lsors  In  estab- 
llsblng  road— Involves  exercise  of  Judielsl 
function  in  sense  of  rendering  such  proceed- 
ings subject  of  review  through  instrumen- 
tality of  writ  of  certiorari. — Keys  v.  Board 
of  Supervisors,  42  Cal.  252,  254. 

107.  Proceedings  upon  certiorari— Ar«  not 
In    nature    of   post-morien    examination. — If 

there  is  nothing  to  annul,  there  is  nothing 
for  supreme  court  to  act  upon  in  such  pro- 
ceeding. Motion  to  quash  writ  limits  con- 
sideration to  those  acts  set  forth  in  petition, 
and  court  is,  and  must  be,  oblivious  to  any 
and  all  other  facts. — Lamb  v.  Schottler,  54 
Cal.  319,   323. 

108.  Question  Is— Does  body  whose  acts 
are  to  be  reviewed  exercise  Judicial  func- 
tions under  constitution  and  laws  of  state? 
If  so.  and  there  is  no  appeal,  nor,  in  opinion 
of  court,  any  other  plain,  speedy,  and  ade- 
quate remedy,  such  acts  may  be  reviewed  on 
certiorari,  and  all  inquiry  into  creation 
and  organization  of  such  body  is  irrelevant 
and  immaterial.  It  is  of  no  consequence 
how  it  was  created,  or  by  what  means  it 
exists;  if  it  is  clothed  with  Judicial  powers, 
it  must  be  regarded  as  tribunal  exercising 
Judicial  functions  within  meaning  of  stat- 
ute.— People  ex  rel.  Whitney  v.  Board  of 
Delegates,  14  Cal.  479,  498.  499. 

100.  Record  for  review  — Can  not  be 
amended  or  attacked,  when. — Recitals  in  or- 
der of  facts  essential  to  Jurisdiction  are 
conclusive  In  proceeding  for  writ  of  review. 
Record  can  not  be  amended  or  attacked,  but 
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must  be  taken  as  it  Is  found,  at  least  as  to       Whitney  v.  Board  of  Delegrates.  14  Cal.  479. 


all  matters  of  fact  adjudicated  therein.  It 
is  not  proper  function  of  writ  of  review  to 
add  or  to  modify  record  with  respect  to 
jurisdictional  facts  determined  therein,  but 
to  test  questions  of  jurisdiction  on  facts 
appeariner  on  face  thereof. — De  Pedrorena 
V.  Superior  Court,  80  Cal.  144,  146,  22  Pac. 
71;  Farmers'  &  M.  Bank  v.  Board  of  Equal- 
ization, 97  Cal.  318,  326,  32  Pac.  312;  Bor- 
chard  v.  Board  of  Supervisors,  144  Cal.  10, 
14,  77  Pac.  708.  See  Roe  v.  Superior  Court, 
60  Cal.  93. 

Am  to  no  qneiitloiui  to  be  presented  upon 
certiorari    except    tlioMe    arlslns    on    record, 

^ce  note  40  Am.  St.  Rep.  35.  36. 

110.  Same  •— Evidence  oatHlde  of  reeord 
nnd  contradletlns  It  will  never  be  permitted, 
universal  rule  bein^  that  provisions  of  writ 
of  certiorari  is  to  review  record  of  inferior 
court,  board,  or  tribunal,  and  determine 
from  record  whether  such  court,  board,  or 
tribunal  had  exceeded  its  jurisdiction. — Los 
Ansreles  v.  Touns,  118  Cal.  295,  298,  62  Am. 
St.  Rep.  234,  60  Pac.  634. 

111.  Same— >FactiK  InvolvlnK  question  of 
Jortodlctlon— .Wben  examined. — It  is  held  in 
many  cases  that  record  alone  can  be  re- 
garded, and  that  It  is  not  office  of  writ  to 
bring:  up  evidence,  even  upon  disputed  ju- 
risdictional fact.  On  other  hand,  cases  are 
numerous  to  effect  that  review  may  ex- 
tend to  every  issue  of  law  and  fact  involved 
in  question  of  Jurisdiction,  and  that  not 
only  record,  but  evidence  itself,  when  nec- 
essary for  determination  of  this  question, 
must  be  returned.  Latter  is  more  reason- 
able and  the  true  rule.  —  People  ex  rel. 
Whitney  v.  Board  of  Delegates,  14  Cal.  479, 
500;  Lent  v.  Tillson,  72  Cal.  404,  434,  14 
Pac.  71;  In  re  Madera  Irr.  Dist.,  92  Cal.  296, 
335,  27  Am.  St.  Rep.  106,  14  L.  R.  A.  756,  28 
Pac.  272,  675;  Schwarz  v.  Superior  Court, 
HI  Cal.  106,  112,  43  Pac.  580;  Los  Angeles 
V.  Young,  118  Cal.  295,  298,  62  Am.  St.  Rep. 
234,  50  Pac.  534;  Borchard  v.  Board  of  Super- 
visors, 144  Cal.  10,  14,  77  Pac.  708.  Nev. 
State  V.  Board  of  Commissioners,  5  Nev.  317; 
State  ex  rel.  Fall  v.  County  Commissioners, 
6  Nev.  100.  N.  D.  In  re  Dance,  2  N.  D.  184. 
33  Am.  St.  Rep.  768,  sub  nom.  In  re  Evlng- 
8on,  49  N.  W.  733.  Colo.  Board  of  Aldermen 
v.  Darrow,  13  Colo.  460,  16  Am.  St.  Rep.  216, 
22  Pac.  784.  R.  I.  Lonsdale  v.  Board  of  Li- 
cense Comrs..  18  R.  I.  5,  10,  26  Atl.  665. 
Wash.  State  ex  rel.  Heilbron  v.  Van  Brock - 
lin.  8  Wash.  557,  562,  86  Pac.  495. 

112.  Same  —  Inferior     maslatrates     most 
•how  afllrmatlvely  that  they  had  authority 

to  act,  when  required  by  writ  of  certiorari 
to  return  their  proceedings;  and  where  their 
authority  and  jurisdiction  depends  upon  fact 
to  be  proved  before  themselves,  and  such 
fact  is  disputed,  magistrates  must  certify 
proofs  given  in  relation  to  it  for  purpose  of 
enabling  higher  court  to  determine  whether 
fact  was  established.  Decision  of  magistrate 
on  all  other  facts  is  final  and  conclusive, 
and   will    not   be   reviewed. — People   ex    rel. 


500;  Blair  v.  Hamilton,  32  Cal.  49,  53;  In 
matter  Madera  Irr.  Dist.,  92  Cal.  296,  335, 
27  Am.  St.  Rep.  106,  14  L.  R.  A.  755;  28  Pac. 
272,  675;  Stumpf  v.  Board  of  Supervisors,  131 
Cal.  364,  367,  82  Am.  St.  Rep.  350.  63  Pac. 
663;  Borchard  v.  Board  of  Supervisors,  144 
Cal.  10,  14,  77  Pac.  708. 

113.  Same^No  Issue  of  laiv  or  fact  not 
Involved  In  question  of  JurlMdIctlon  can    be 

brought  up  by  writ,  and  incidentally  regu- 
larity of  proceedings  upon  which  jurisdic- 
tion depends.  Under  no  circumstances  can 
review  be  extended  to  merits.  Upon  every 
question,  except  mere  question  of  power, 
action  of  inferior  tribunal  is  final  and  con- 
clusive.— People  ex  rel.  Whitney  v.  Board  of 
Delegates,  14  Cal.  479,  500. 

114.  Same— Questions  of  law  and  fact 
examined. — Main  object  of  writ  being  to 
confine  action  of  Inferior  officers  within 
limits  of  their  delegated  pow^ers,  reviewing 
court  will  re-examine,  if  required,  decision 
of  magistrate  on  all  questions  on  which  his 
jurisdiction  depends,  whether  of  law  or  fact. 
— People  ex  rel.  Whitney  v.  Board  of  Dele- 
gates,  14  CaL  479,  501. 

115.  Remedy    harred    by    lapse    of    time, 

unless  circumstances  of  an  extraordinary 
character  be  shown  to  have  Intervened,  and 
time  fixed  by  law  for  appeal  from  final 
judgment,  should  be  held  to  be  period  within 
which  application  for  writ  should  be  made. 
— Keys  V.  Board  of  Supervisors,  42  Cal.  252^ 
266. 

110.  Resolution  of  board— 'BeioK  mlnls^ 
terlal  or  legislative  In  character,  certiorari 
will  not  lie.  Legislation  of  any  body  hav- 
ing authority  to  legislate  can  not  be  re- 
viewed, even  where,  In  course  of  such  legis- 
lation, it  might  have  exceeded  power  vested 
in  it. — Spring  Valley  W.  W.  v.  Bryant,  52 
CaL   182,   139. 

117.  Review  under  wrrlt. — Superior  court 
has  authority  to  hear  motion  for  dismissal 
of  appeal  upon  ground  that  undertaking  is 
Insufficient  but  Its  jurisdiction  to  try  the 
case  depends  upon  the  question  whether 
there  was  an  undertaking  on  appeal.  If 
there  was  no  such  undertaking  as  the  stat- 
ute It  had  no  jurisdiction  of  the  case  and 
therefore  in  the  lawful  exercise  of  its  au- 
thority the  only  course  to  pursue  was  to 
dismiss  the  appeal.  If  there  was  such  an 
undertaking  it  not  only  had  complete  Juris- 
diction of  the  case  but  It  could  not  devest 
itself  of  such  juVlsdlction  by  dismissing  the 
appeal.  If  the  court  has  the  power  to.  deter- 
mine its  jurisdiction  it  would  follow  that 
whether  there  Is  or  is  not  an  undertaking 
the  court  may  have  Jurisdiction  either  to 
try  or  not  to  try  the  cause. — Bergevin  v. 
Wood,  11  Cal.  App.  648.  646,  106  Pac.  935. 

118.  Where  superior  court  properly  exer- 
cised jurisdiction  in  dismissing  an  appeal 
the  writ  of  review  has  no  function  to  per- 
form and  should  be  dismissed. — Bergevin  v. 
Wood,  11  Cal.  App.  643,  644,  105  Pac.  935. 
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IID.     Same—Objections  as  to  Jorladletloa. 

>n  a  writ  of  certiorari  dlrectinfr  the  su- 
perior court  to  certify  a  transcript  of  the 
proceedings  of  a  case  appealed  from  a  jus- 
tices' court,  the  attack  must  be  confined  to 
the  jurisdiction  of  the  superior  court  over 
the  person  of  the  petitioner,  and  objections 
Co  the  jurisdiction  of  the  justices'  court  can 
not  be  reviewed. — American  Law  Book  Co. 
V.  Superior  Court.  164  Cal.  327,  128  Pac.  921. 

120.  Where  the  petitioner  has  submitted 
its  person  to  the  jurisdiction  of  the  superior 
court  to  set  aside  a  default  judgment  ren- 
dered in  a  justices'  court,  it  can  not,  on  cer- 
tiorari to  the  supreme  court,  question  the 
power  of  the  superior  court  to  determine  the 
appeal  from  the  justices'  court. — American 
Law  Book  Co.  v.  Superior  Court,  164  Cal. 
327.   128   Pac.   921,   923. 

121.  Same^Sapreme  court  upon,  caa  aot 
consider  or  correct  errors  of  lavr  committed 
by  the  inferior  court  in  the  exercise  of  its 
authority  on  the  merits  of  the  cause  It  has 
jurisdiction  to  entertain  and  decide.  No 
matter  how  erroneous  the  decision  may  be 
even  on  the  face  of  the  record,  the  supreme 
court  has  no  power  to  change,  annul,  or  re- 
verse it  In  such  proceeding  if  the  court  had 
jurisdiction  to  act  in  the  matter  before  it. — 
In  re  Hughes,  159  Cal.  360,  113  Pac.  684. 

122.  RlRht  of  appeal  prevents  certiorari 
—Differs   from   mandamns   and   prohibition. 

— ^Admitting  that  court  had  no  jurisdiction 
to  make  order,  but  as  order  is  appealable, 
certiorari  will  not  He  because  it  lies  only 
where  there  is  no  appeal.  In  this  respect 
it  differs  from  mandamus  and  prohibition, 
which  He  "in  all  cases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  in 
ordinary  course  of  law." — Stoddard  v.  Su- 
perior Court,   108  Cal.  808,  305,  41  Pac.  278. 

123.  Same— Lies  f^om  Judgment  of  su- 
perior   court    s^antlns   or    denylac    writ    of 

certiorari.  Appellate  jurisdiction  in  cer- 
tiorari, and  other  special  writs  was  not 
conferred  by  either  constitution  of  1849  or 
1879,  yet  supreme  court  has  repeatedly  ex- 
ercised such  jurisdiction. — Palache  v.  Hunt. 
64  Cal.  473,  474,  2  Pac.  245;  People  ex  rel. 
Leverson  v.  Thompson,  66  Cal.  398.  5  Pac. 
686;  Heinlen  v.  Phillips,  88  Cal.  557,  658, 
559,  26  Pac.  366;  Knowles  v.  Thompson,  133 
Cal.  245,  248,  65  Pac.  468. 

124.  Same — Lost  through  laches. — Rule 
that  writ  will  not  issue  in  case  where 
there  is  remedy  by  appeal  applies  with 
equal  force  where  rlg:ht  of  appeal  has  been 
lost  through  laches. — Valentine  v.  Police 
Court,  141  Cal.  616.  617,  75  Pac.  836. 

126.  Same— Need  not  be  plain*  speedy* 
or  adequate. — Appeal  not  affordinsr  plain, 
speedy,  and  adequate  remedy  makes  no 
difference;  provision  of  statute  governs 
that  writ  will  not  lie  In  any  case  in  which 
there  may  be  an  appeal. — Stoddard  v.  Su- 
perior Court,  108  Cal.  303,  305.  306.  41 
Pac.    278. 

120.  Same— Order  for  la  Junction  can  not 
be   annulled   by    certiorari,    because    appeal 


lies  from  such  order. — Qolden  Oate  C.  M. 
Co.  V.  Superior  Court,  65  Cal.  187,  189,  3 
Pac.   628. 


127.  Same  —  Proceedlnirs     In     Insolvei 

must  be  brought  before  supreme 
court  by  appeal,  and  not  by  certiorari. — 
Noble  V.  Superior  Court.  109  Cal.  523,  527, 
42  Pac.   155. 

128.  Same— Writ  of  certiorari  will  no« 
lie  when  there  Is  an  appeal  from  action 
complained  of. — Clary  v.  Hoagland.  13  Cal. 
178,  175;  People  ex  rel.  Sturgis  v.  Shepard. 
28  Cal.  115,  117;  Faut  v.  Mason,  47  Cal.  7, 
9;  Golden  Oate  C.  H.  M.  Co.  v.  Superior 
Court,  65  Cal.  187,  189,  3  Pac.  328;  Slavonic 
L  M.  B.  Assoc,  v.  Superior  Court  65  Cal. 
500,  501,  4  Pac.  600;  Stuttmelster  v.  Su- 
perior Court.  71  Cal.  322,  828,  12  Pac  270; 
McCue  V.  Superior  Court,  71  Cal.  545.  12 
Pac.  615;  Estate  of  McConnell,  74  Cal.  217, 
219,  15  Pac.  746;  Weill  v.  Light.  98  Cal.  198. i 
194,  32  Pac.  943;  Stoddard  v.  Superior  Court.' 
108  Cal.  303,  805,  806,  41  Pac.  278;  Noble  ▼. 
Superior  Court.  109  Cal.  523.  526,  42  Pac. 
155;  White  v.  Superior  Court,  110  Cal.  54, 
57.  42  Pac.  471;  Tucker  y.  Justices'  Court,  120 
Cal.  512,  514.  52  Pac.  808;  Southern  Cal.  R. 
Co.  V.  Superior  Court,  127  Cal.  417.  421,  59 
Pac.  789;  Elledgre  v.  Superior  Court.  131 
Cal.  279.  280,  63  Pac.  860;  Weldon  v.  Su-  • 
perior  Court,  138  Cal.  427,  429,  71  Pac.  602; 
Mahoney  v.  Superior  Court.  140  Cal.  518. 
514,  74  Pac.  13;  Valentine  v.  Police  Court, 
141  Cal.  615.  617,  75  Pac.  336;  Elliott  v. 
Superior  Court,  144  Cal.  501,  506.  77  Pac. 
1109;  Wittman  v.  Police  Court,  145  Cal.  474, 
475,  78  Pac.  1062;  Grant  v.  Justices'  Court, 

1  Cal.  App.  883,  82  Pac.  263.. 


As    to   appeals    from    Justi 

ante.  S  974  and  note. 


e<Nirt,   see. 


As  to  appeals  In  general*  see.  ante,  §§  936- 
959  and  notes. 

As  to  time  within  which  an  appeal  mar 
be  taken,  see,  ante,  S  939  and  note. 

As  to  what  orders  and  Judgments  mar  be 
appealed  from,  see,  ante,  S9  963.  964  and 
notes. 

129.  Rules  of  supreme  court— Contain 
provisions  revardins  procedure  to  be  ob- 
served when  original  Jurisdiction  of  that 
court  is  involved*  upon  application  for  cer- 
tiorari, and  such  rules  fix  return  day  of  an 
alternative  writ  for  hearing  application. 
Although  technically  speaking  there  is  no 
alternative  writ  of  certiorari,  manifest  ob- 
ject of  rule  is  applicable  to  petitions  for 
that  writ  as  fully  as  those  for  other  orig- 
inal writs  referred  to.  A  hearing  after 
notice  for  application  serves  same  purpose 
as  hearing  upon  return  of  alternative  writ 
of  mandate  or  prohibition.  One  object  of 
rule  is  to  enable  parties  to  obtain  decision 
upon  sufficiency  of  order  or  Judgment 
sought  to  be  annulled  without  incurring 
expense    or   delay   attendant    upon    waiting 

until    there    had    been    issuance    of   writ. 

Stewart    v.    Superior    Court,    101    Cal.    594 
595,  36  Pac.  100. 
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130.  Same— >Or(>r  cr  Jadgment  belns  set 
•■t  at  leavth  In  petition,  and  respondent 
concedingr  it  to  be  correctly  set  forth,  no 
useful  purpose  Is  served  by  Issuance  of 
writ  and  formal  return  thereto  in  which 
same  order  or  Judsrment  would  be  merely 
repeated.  It  is  only  when  correctness  of 
order  as  set  out  is  challenged,  or  where 
other  portions  of  record  will  qualify  its 
terms,  that  it  will  be  necessary  for  issu- 
ance of  writ  before  hearing:  upon  merits, 
in  which  case  better  practice  would  be  to 
allow  writ  to  issue  and  have  hearing:  upon 
merits  await  its  return. — Stewart  v.  Su- 
perior Court,  101  Cal.  594,  596.  36  Pac.  100. 

181.  Sale  of  real  property— Confirmation 
—Remedy  by  appeal— Prohibition  does  not 
lie. — In  the  case  of  a  sale  of  real  property 
where  all  the  grrounds  of  objection  pre- 
sented in  a  petition  for  a  writ  of  prohibi- 
tion, and  urged  agrainst  the  confirmation 
of  such  sale  because  thereof,  can  be  pre- 
sented on  appeal  from  an  order  of  con- 
flrmatlon  thereafter  made,  a  writ  prohibit- 
ing the  court  from  confirming:  the  sale  will 
not  issue,  under  the  provisions  of  the 
above  section. — Estate  of  Turner,  181  Cal. 
467,   185   Pac.   171. 

1S2.  Supreme  eoort  and  anperior  eonrt— 
Both  have  orUrlnal  Jarladletlon  to  issue 
writs  of  mandamus,  certiorari,  and  prohi- 
bition.— Santa  Cruz  G.  T.  J.  S.  Co.  v.  Board 
of  Supervisors,  62  Cal.  40,  41.  See  Miller 
V.  Board  of  Supervisors,  25  Cal.   93,  95,   96. 

138.  Comparei  Miliken  v.  Huber,  21  Cal. 
166,  169. 

134.  Term  ^Jadlelal"— la  not  to  be  re- 
ceived   In    sense    nsaally    applied    to    court 


of  justice  when  applied  to  actions  of  board 
of  supervisors. — Robinson  v.  Board  of 
Supervisors,   16  Cal.   208.   209. 

135.  Three  eoncarrins  reqalnltes  — •  Are 
esMentlal  to  Issuance  of  writ  of  review,  viz: 
1.  Excess  of  jurisdiction  by  inferior  tri- 
bunal, board,  etc.,  exercising:  judicial  func- 
tions; 2.  That  there  is  no  appeal;  3.  That 
there  is  no  other  plain,  speedy,  and  ade- 
quate remedy. — Noble  v.  Superior  Court,  109 
Cal.  523,  526,  42  Pac.  155. 

130.  Until  final  determination  has  been 
reached  In  court  below— Supreme  court  will 
assume  that  such  court  will  limit  its  ac- 
tion to  its  proper  jurisdiction.  So  Ions  as 
proceedingrs  are  still  pending,  party  g:rieved 
has  plain,  speedy,  and  adequate  remedy  by 
motion  in  court  below,  and  it  can  not  be 
assumed  that  such  court  will  decide  errone- 
ously agrainst  any  objection  made. — Sayers 
V.  Superior  Court,  84  Cal.  642,  644,  645,  24 
Pac.  296. 

137.  Writ  can  not  be  Issued  on  mere 
errors -of  law. — Foundation  of  writ  is  essen- 
tially and  necessarily  an  excess  of  juris- 
diction, for  no  act  of  tribunal,  board,  or 
officer,  exercising:  judicial  functions  done 
or  made  within  its  jurisdiction,  can  ever 
be  made  subject  of  attack  by  writ  of  re- 
view.— Central  Pac.  R.  Co.  v.  Placer  Co., 
46  Cal.  667,  671;  Sayers  v.  Superior  Court, 
84  Cal.  642,  645,  24  Pac.  296;  Sherer  v.  Su- 
perior Court,  94  Cal.  354,  29  Pac.  716;  Farm- 
ers' &  M.  Bank  v.  Board  of  Equalization. 
97  Cal.  318,  327.  328.  32  Pac.  312;  Buckley 
V.  Superior  Court,  96  Cal.  119,  120,  31  Pac. 
8,  overruling:  Carlson  v.  Superior  Court,  70 
Cal.  628,  11  Pac.  788. 


§1069.    APPLICATIONS  FOB,  HOW  MADE.    The  application  must  be 

made  on  the  verified  petition  of  the  party  beneficially  interested,  and  the  court 

may  require  a  notice  of  the  application  to  be  given  to  the  adverse  party,  or 

may  grant  an  order  to.  show  cause  why  it  should  not  be  allowed,  or  may  grant 

the  writ  without  notice. 

History:  ESnacted  March  11,  1872,  re-enactment  of  S  457  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1900,  Stats,  and 
Amdts.  1900-1,  p.  183,  held  unconstitutional,  see  history,  {6  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  603, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  475. 


APPLICATION  FOR  WRIT  OF  REVIEW- 
HOW  MADE. 

1.  A    person   beneficially   interested   may 

apply  for. 

2.  Same  —  Surety     on     administrator's 

bond. 

3.  Notice  of  application  for  certiorari — 

Should  be  given  to  adverse  party. 

4.  Party  beneficially  interested  —  Action 

to  annul  order  of  supervisors. 

5.  Same — Defendant   in   action    for   par- 

tition. 

6.  Same — Only  party  to  record  can  ap- 

peal. 


7.  Same  —  Plain,    speedy,    and    adequate 

remedy  is  allowed  by  our  practice. 

8.  Same — Stranger  to  proceedings. 

9.  Same  —  Stranger    to    record   who    has 

been  injuriously  affected. 

10,11.  Same  —  Tax-payer — Interest     common 
with  others,  only. 

12.  Same — Same — Right  when  taxation  in- 

creased. 

13.  Same  —  Same  —  When   substantially 

bound  by  proceedings. 

14.  Petition  to  supreme  court  for  writ — 

Must  set  forth  sufficient  reason. 

15.  Premature  application  for. 
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16.  Proof  of  interest. 

17.  Bight  to  writ— "Party  beneficially  in- 

terested. ' ' 

18.  Same  —  Goods  stored  in  warehouse  — 

Seized  under  search-warrant — Presi- 
dent of  warehouse  lacks  "beneficial 
interest. ' ' 

19.  Service  of  writ  on  judge  of  superior 

court — As  sole  respondent,  is  suf- 
ficient when. 

See,  ante,   §§J067,   1068  and  notes. 

1.  A  peraOB  beneflcially  Interested  may 
apply  for. — Only  one  "beneficially  Inter- 
ested" may  maintain  certiorari  proceed- 
ings; and  in  such  action  to  quiet  title 
parties  other  than  the  bank  who  make  ad- 
verse claims  to  ownership  of  the  property 
are  not  so  interested  as  to  entitle  them  to 
maintain  certiorari  proceedings  to  annul 
the  order  for  assignment  of  the  note  and 
mortgra^e  and  subrogation  to  the  rights  of 
the  mortgagee. — Hildebrand  v,  Superior 
Court,  173  Cal.  86,  169  Pac.  147. 

Aa   to    person    beneflcially    Interested,    see 

pars.  4-13,  this  note. 

2.  Same  — •  Surety  on  administrator's 
bond. — The  surety  on  the  bond  of  a  removed 
administrator,  who  has  been  joined  with 
such  administrator  in  an  action  for  fraud 
in  the  administration  of  the  estate,  is  a 
party  beneficially  interested  in  a  proceed- 
ing to  annul  a  void  order  appointing  a 
.special  administrator  for  a  person  inter- 
ested in  the  estate,  who  was  by  an  order 
of  the  court  made  a  party  plaintiff  in  such 
action. — Estate  of  Paulsen,  35  Cal.  App. 
654,    170   Pac.   865. 

S,  Notice  of  application  for  certiorari— 
Sboald  be  given  to  adverse  party  where 
proceeding  is  to  annul  judgment  of  in- 
ferior tribunal  given  in  action  in  which 
such  adverse  party  was  interested. — Pol- 
lock V.  Cummings,  38  Cal.  683,  685;  Fraser 
v.  Freelon,  63  Cal.  644,  646. 

4.  Party  beneficially  interested— 'Action 
to  annul  order  of  supervisors. — Require- 
ment that  application  must  be  made  by  "the 
party  beneflcially  interested"  has  been  con- 
strued to  mean  that  in  application  made  by 
private  party  his  interest  must  be  of  nature 
which  is  distinguished  from  that  of  mass 
of  community.: — Ashe  v.  Board  of  Super- 
visors, 71  Cal.  236,  237,  16  Pac.  783. 

See   pars.    1,   2,   this   note. 

5.  Same^Defendant  In  action  for  parti- 
tion is  party  beneflcially  interested  to  make 
application  for  writ  of  certiorari  to  review 
proceedings  of  judge  in  striking  complaint 
in  such  action  from  flies. — Younger  v.  Su- 
perior Court,   136  Cal.   682,   687,   69   Pac.   485. 

0.  Samc-*Only  party  to  record  can  ap- 
peal.— Word  "party"  as  used  in  above  sec- 
tion is  to  be  construed  in  same  way. — 
Elliott  V.  Superior  Court,  144  Cal.  601,  608, 
77    Pac.    1109. 

7.  Same— Plain,  speedy,  and  adequate 
remedy   Is   allowed   by   our   practice    to    one 

whose    rights    or    interests    are    injuriously 
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affected  by  judgment  or  by  any  appealable 
order  of  court  given  or  made  in  an  action 
or  proceeding  to  which  he  is  not  party. 
He  may  make  himself  party  by  moving  to 
set  aside  such  judgment  or  order,  and  if 
his  motion  is  denied,  may,  on  appeal  from 
order,  have  proceeding  of  which  he  com- 
plains reviewed  not  only  for  excessive 
jurisdiction,  but  for  error.  It  is  true  that 
in  one  respect  this  remedy  is  less  eflUca- 
cious  than  that  by  certiorari,  for  neither 
motion  nor  appeal  stays  enforcement  of 
void  order  unless  supreme  court,  in  exer- 
cise of  its  inherent  power,  should  approve 
stay-bond. — Elliott  v.  Superior  Court,  144 
Cal.  501.  509,  77  Pac.  1109. 

8.     Same— Stranser     to     proceedings    and 

not  affected  thereby  could  not  proper]] 
apply  for  writ.— Clary  v.  Hoagland.  5  Cal 
476.    478. 

•.  Same — Stranger  to  record  who  has 
been  Injuriously  affected  by  an  order  or 
judgment  in  excess  of  jurisdiction,  but 
which  is  not  appealable,  and  therefore  re- 
viewable only  upon  certiorari,  may  resort 
to  method  of  moving  to  set  aside  such 
order  or  judgment  and  thereby  make 
himself  party.  This  is  practice  to  be  com- 
mended and  encouraged  for  its  conveni- 
ence; for  it  is  to  be  presumed  that  atten- 
tion of  court  being  called  to  its  excess  of 
jurisdiction,  order  or  judgment  would  be 
vacated  on  motion  without  trouble  and 
expense  of  certifying  record  to  court  of 
review. — Elliott  v.  Superior  Court.  144  Cal 
501.    509.    510,    77    Pac.    1109. 

10.  Same  —  Tax-payer — Interest  common 
with  others,  only.— Party  applying  for  man- 
date having  no  interest,  beneficial  or  other- 
wise, other  than  such  interest  as  each  one 
of  one  thousand  four  hundred  and  fifty-one 
persons  besides  himself  who  signed  petition 
to  board  of  supervisors  may  be  said  to 
have,  has  not  such  an  interest  as  would 
support  application  by  private  citizen  who 
may  see  fit  to  volunteer  to  bring  action  In 
behalf  of  public  interests.— Linden  v.  Board 
of  Supervisors,  45  Cal.  6,  7. 

As  to  officers  to  whom  writ  must  be  di- 
rected and  who  must   he  before  court,  see 

post,   S  1070  and   note. 

As    to    party    beneflcially    Interested,    see 

post.  S  1086,  note  Part  II. 

As  to  tax-payer  belns  party  beneflcially 
interested  so  as  to  hrlntf  mandamus  to 
compel  public  officer  or  board  to  perform 
public  duty,  see,   post,   S  1086  and   note. 

tl.  Compare:  Eby  v.  Board  of  School 
Trustees,   87  Cal.  166,   174,   175,   25  Pac.   240. 

12.  Same— Same — Rl^ht  when  taxation 
Increased. — Neglect  of  public  ofllcer  to  dis- 
charge public  duty  may  affect  interest  of 
every  tax-payer,  but  such  result  must,  in 
ordinary  cases,  be  uncertain  and  dependent 
upon  contingencies.  When,  however,  pub- 
lic board  or  oflBcer  has  exceeded  limited 
powers  conferred  by  law,  and  direct  con- 
sequence of  such  excessive  use  of  author- 
ity  must  be  to  add  to  burden  of  local  taxa- 
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tion.  It  clearly  appears  that,  unless  act 
ultra  vires  be  annulled,  each  tax-payer 
mu9t  suffer  injury  common  in  character 
tut  special  in  amount  or  decree.  One  thus 
directly  affected  should  be  entitled  to  rem- 
edy and  authorized  to  commence  proceed- 
Ingrs  for  certiorari. — Maxwell  v.  Board  of 
Supervisors,   63   Cal.   389,  393. 

IS.  Same  — •  Same  — -  W^hea  aabiita  at  tally 
boaad  by  proceediasa- — Writ  awarded  to 
tax-payer  to  review  orders  of  body  like 
board  of  supervisors  when  actlnsr  Judicially 
In  matter  affecting  whole  body  of  tax-pay- 
ers seems  to  be  exceptional,  there  beinsr  no 
formal  parties,  and  there  being  no  appeal 
or  other  remedy  for  excess  of  Jurisdiction, 
review  upon  certiorari  is  allowed  to  those 
who  are  substantially  parties  who  were 
bound  by  proceedings.  Another  exceptional 
class  of  cases  is  that  which  has  arisen 
under  special  statutes  extending  remedy. 
These  grounds  of  exception  have  no  appli- 
cation where  action  of  court  is  to  be  re- 
viewed, and  no  decisions  can  be  found  in 
this  state  of  single  case  in  which  certiorari 
to  review  Judgment  or  order  of  court  has 
been  issued  at  suit  of  stranger  to  record. 
— Elliott  V.  Superior  Court,  144  Cal.  501, 
509,   77   Pac.    1109. 

14.  Petltloa  to  supreme  coart  for  trrflt— • 
Mnmt  set  forth  safleleat  reasoa  why  appli- 
cation was  not  made  to  superior  or  district 
court.  Petitions  of  this  kind  can  not  be 
made  vehicle  of  insulting  lower  court. — 
Oallardo  v.  Hannah,  49  Cal.  136.  See  Ed- 
wards V.  Ryan,  45  Cal.  243;  Menzies  v. 
Board  of  Equalization,  62  Pac.  179. 

18.  Preuiatare  appllcatloa  for. — An  ap- 
plication for  a  writ  of  review  to  annul  an 
alleged  decision  and  order  made  by  the 
railroad  commission  upon  the  overruling  of 
a  demurrer  to  a  complaint  praying  for  an 
order  requiring  the  receiver  of  a  water 
company  to  deliver  water  to  the  complain- 
ant for  irrigation  purposes  upon  payment 
of  the  usual  rates,  that  such  company  was 
a  public  utility,  and  therefore  subject  to 
the  Jurisdiction  of  the  commission,  is  pre- 
mature and  must  be  dismissed,  as  such  de- 
cision is  not  a  final  adjudication  of  the  case, 
but   preliminary   only  to   such   flnal  adjudi- 


cation.— Holabird   ▼.    Railroad    Commission, 
171   Cal.  691.   154  Pac.  831. 

10.  Proof  of  iaterest.  —  The  question 
whether  the  petitioners  are  "beneficially 
interested"  should  be  raised  and  determined 
by  objection  appropriately  expressed  by  de- 
murrer or  motion  to  dismiss  the  proceed- 
ings, and  where  no  such  objection  is  raised 
and  the  return  of  the  writ  has  been  made, 
the  petitioners  are  not  required  to  make 
proof  of  their  capacity. — Rigdon  v.  City  of 
San   Diego,   30   Cal.   App.   107.   157   Pac.   EH. 

17.  RlRht  to  writ  —  ''Party  beaeflefally 
intereated.** — Under  the  provisions  of  the 
above  section  where  an  application  for  a 
writ  of  review  is  made  by  a  private  party, 
his  interest  must  be  of  a  nature  which  Is 
distinguishable  from  that  of  the  mass  of 
the  community. — James  v.  Police  Court,  39 
Cal.  App.  362,  178  Pac.  867,  following  the 
doctrine  in  Ashe  v.  Board  of  Supervisors, 
71  Cal.  238,  16  Pac.  788. 

As    to    certiorari    aot    a    writ    of    rlffbt. 

see,   ante,   S  1068,  note   pars.   89,   90. 

Aa  to  party  bcaeflclally  latereated,  see, 
post,    S  1086,   note   Part   II. 

18.  Same— Goods  stored  la  warehoase— 
Selaed  aader  search-warraat— >Presldeat  of 
warehouse      laeka     ^^heaefldal      Iaterest.**  — 

Under  the  provisions  of  the  above  section, 
requiring  that  an  applicant  for  a  writ  of 
review  must  be  a  party  beneficially  inter- 
ested where  goods  stored  in  a  warehouse 
are  seized-  under  a  search-warrant,  the 
president  of  the  warehouse  company  is  not 
a  party  who  is  beneficially  interested,  so  as 
to  entitle  him  to  become  an  applicant  for 
a  writ  to  review  the  proceedings  of  a  police 
court  by  order  of  which  goods  of  a  third 
party  so  stored  with  his  company  were 
seized  under  search-warrant  issued  out  of 
the  police  court. — James  v.  Police  Court, 
39  Cal.  App.  862,  178  Pac.  867. 

10.  Service  of  ^rrlt  oa  Judse  of  superior 
court  — •  As  sole  respoadeat.  la  aufllcleat 
when  proper  parties  are  before  supreme 
court  in  proceeding  for  writ  of  review  to 
annul  order  of  superior  court  granting  de- 
fendant in  action  time  in  which  to  plead. 
— Baker  v.  Superior  Court,  71  Cal.  583,  12 
Pac.  685. 


§  1070.  THE  WBIT  TO  BE  DIRECTED  TO  THE  INFERIOR  TRIBUNAL, 
ETC.  The  writ  may  be  directed  to  the  inferior  tribunal,  board,  or  officer,  or 
to  any  other  person  having  the  custody  of  the  record  or  proceedings  to  be 
certified.  When  directed  to  a  tribunal,  the  clerk,  if  there  be  one,  must  return 
the  writ  with  the  transcript  required. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  458  f^actice  Act. 

WRIT— TO  WHOM  DIRECTED.  4.  Officers  acting  independently— No  joinder. 

1-  Costs  for  certifying  record.  5.  Same — Superintendent  of  streets. 

2.  Custodian   of   record — Writ   should   be   di-      6.  Same — Tribunals   or   officers   who   exercise 
rected  to.  jurisdiction  separate. 


3.  OflBcer  must  be  made  party — To  protect  his 
jurisdiction. 


7.  Party  whoso  acts  are  subject  of  review — 
Should  be  before  court. 
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3.  Public  corporation — Organization  by  local 
board — Void  proceedings — Certiorari. 

9.  Writ  should  bo  directed  to  court  instead  of 
judge. 

See,    ante,    S5  167-169   and    notes. 

1.  Cost  for  eertlfylns  record.  —  Writ 
Issued  to  superior  court  and  judgre  thereof 
directing  him  to  certify  transcript  of  rec- 
ord and  proceedinsrs  in  complaint  to  su- 
preme court  for  review,  matter  sought  to 
be  reviewed  beinsr  civil  proceeding,  does 
not  require  clerk  of  lower  court  to  certify 
transcript  without  payment  of  fees.  Party 
seeking  writ  must  pay  clerk  of  court  in 
which  he  instituted  his  proceedings  fees 
fixed  by  law  for  service  of  writ  when 
issued:  he  must  also  pay  fees  of  clerk  of 
lower  court  for  furnishing  certified  tran- 
script of  record  in  his  ofiSce. — I.  X.  L.  Lime 
Co.  V.  Superior  Court,  143  Cal.  170,  172,  175, 
76  Pac.   978. 

2.  Cvstodlas  of  record— 'Writ  should  be 
directed  to. — Judge  having  returned  to 
proper  superior  court  all  papers  and  pro- 
ceedings filed  with  or  had  before  him  in 
matter  in  which  search-warrant  was  issued 
by  him,  before  date  of  filing  of  petition  for 
writ  of  review,  and  no  proceeding  in  said 
matter  being  pending  before  such  Judge, 
and  he  not  having  possession  of  any  paper 
or  record  in  such  matter,  his  acts  in  issu- 
ing such  search  warrant  can  not  be  reached 
by  writ  of  review.  The  writ  must  be  di- 
rected to  tribunal,  ofiScer  or  person  having 
custody  of  record  or  proceeding  to  be  cer- 
tified.— Quan  Chick  v.  Coffey,  76  Cal.  371, 
372,  17   Pac.    427. 

8.  Ofllcer  mast  be  made  party— To  pro- 
tect his  JoriadlctioB. — Judgment  attacked 
can  not  be  annulled  or  modified  unless  tri- 
bunal or  officei'  by  whom  it  was  rendered 
has  been  made  party,  whatever  might  be 
mode  of  service.  Ofllcer  may  have  no  per- 
sonal interest  in  sustaining  his  judgment 
or  order,  but  duty  is  Imposed  upon  him  of 
protecting  his  jurisdiction.  If  he  be  denied 
hearing,  he  may  be  shorn  of  power,  if  not 
by  collusion,  yet  by  failure  to  present  ques- 
tion as  forcibly  as  it  might  have  been  pre- 
sented (McKinstry,  J.,  cone.  op.). — Lamb  v. 
Schottler,   64   Cal.   819,   328. 

4.  oncers  actlBR  IndepcBdently  —  No 
lolnder. — Jurisdiction  is  in  its  nature  an  en- 
tirety and  exclusive  in  body  or  person  upon 


whom  it  has  been  conferred.  Writ  of  cer- 
tiorari directed  to  different  officers  having 
no  joint  or  common  duties,  but  acting  inde- 
pendently of  each  other,  is  unauthorized. 
— Quinchard  v.  Board  of  Trustees,  113  Cal. 
664.  671,  45  Pac.  866. 

S.     Same   — •   SapertntCBdent      of     streets, 

board  of  trustees,  and  contractor  are  im- 
properly Joined  in  proceeding  for  writ  of 
certiorari  to  annul  order  passed  by  board 
of  trustees  for  improvement  of  certain 
street  in  city. — Quinchard  v.  Board  of  Trus- 
tees, 113  Cal.  664,  671,  46  Pac.  856. 


d.  Same— TrIbvBals  or  ollleera  who  exer- 
cise JarlsdIctloB  separate  and  distinct  from 
each  other  should  not  be  joined  in  same 
proceedings,  as  review  is  limited  to  exam- 
ining jurisdiction  of  board  or  ofllcers  to 
whom  writ  is  issued. — Quinchard  v.  Board 
of  Trustees,  113  Cal.  664,  671,  45  Pac.  856. 

7.  Party  whose  acts  are  ■vhjcct  of  re- 
Tlew— Should  be  before  court  notwithstand- 
ing provision  that,  writ  may  be  directed  to 
person  having  custody  of  record  or  pro- 
ceedings to  be  certified. — Lamb  v.  Schottler, 
64   Cal.   319,   322. 


8.  Pablie  corpomtioB  —  Ors«aisBtloB  by 
local    board— Void    proeeedlBSs— CertlorarL 

— In  proceedings  by  certiorari  to  review 
the  organisation  of  a  public  corporation  by 
a  local  board,  under  appropriate  circum- 
stances, the  correct  means  of  relief  against 
void  proceedings  for  the  organization  of  a 
corporation  for  public  purposes,  where  the 
method  of  creation  of  such  corporation  is 
prescribed  by  statute,  a  local  board,  em- 
powered to  create  the  corporation  upon 
certain  conditions  and  upon  ascertainment 
of  certain  facts  by  such  board,  after  a 
hearing  held  upon  notice  to  parties  inter- 
ested; in  ascertaining  the  required  facts 
and  determining  that  they  exist,  the  action 
of  the  board  is  of  a  judicial  character,  and 
it  sufficiently  comes  within  the  purview  of 
a  writ  of  review  if  such  proceedings  are  of 
a  judicial  nature  and  are  exercised  by  a 
quasi-judicial  body. — Bryant  v.  Board  of 
Supervisors,  32  Cal.  App.   495,   163   Pac.  341. 

9.  liVrit  should  be  directed  to  court  la- 
stead  of  Jndse  when  application  is  made 
to  review  judgment  of  court.  Return  in 
such  case  should  be  made  by  clerk  of 
court.  Proceeding  contemplated  by  code 
is  proceeding  against  tribunal  instead  of 
judge. — Onesti  v.  Freelon,   61  Cal.   625,  627. 


§  1071.  CONTENTS  OF  THE  WEIT.  The  writ  of  review  must  command 
the  party  to  whom  it  is  directed  to  certify  fully  to  the  court  issuing  the  writ, 
at  a  specified  time  and  place,  a  transcript  of  the  record  and  proceedings 
(describing  or  referring  to  them  with  convenient  certainty),  that  the  same  may 
be  reviewed  by  the  court ;  and  requiring  the  party,  in  the  mean  time,  to  desist 
from  further  proceedings  in  the  matter  to  be  reviewed. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  459  Practice  Act. 
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PROCESBDINGS   STAYED^SERVICE  OF  WRIT. 


If  1072-1074 


WBIT— CONTENTS  OF. 

1.  Duty  of  ofBceTB  to  whom  writ  is  directed. 

2.  Par^  seeking  to  have  action  of  inferior 

tribunal  reviewed  must  furnish  record. 

3.  Serrice  upon  all  whose  proceedings  are  to 

be  reviewed  required. 

4.  Writ  requires  only  return  of  certified  tran- 

script of  record. 

1.  Dvty  of  oflleera  to  whom  -writ  1«  di- 
rected Is  to  prepare  their  return,  and  al- 
thougrh  they  may  be  compelled  summarily 
to  make  a  return,  yet  it  is  incumbent 
upon  prosecutor  of  writ,  rather  than  party 
adverse  to  him,  to  see  that  return  is  made, 
to  invoke  aid  of  court  to  compel  compli- 
ance with  mandate  of  writ,  and  to  use  due 
diligence  in  havinfr  complete  record  made 
out,  and  his  proceeding:  will  be  dismissed 
if  he  fails  to  use  due  diliflrence  in  prosecu- 
tion thereof. — I.  X.  L.  Lime  Co.  v.  Superior 
Court,  148  Cal.   170,   176,   76  Pac.   978. 

2.  Party  aeeklMS  to  have  actloM  of  In- 
ferior trlbaaal  reviewed  by  certiorari  is 
only  person  interested  in  havlnir  it  so  re- 
viewed, and  it  should  be  his  duty  to  furnish 
record    to    be    reviewed    as    it    is    duty    of 


appellant  on  ordinary  appeal.  Certiorari 
is  simply  an  additional  method  for  review- 
insT  action  of  inferior  tribunal  at  instance 
of  asTSrieved  party,  and  state  or  county, 
except  when  party  to  proceedingrs  sought 
to  be  reviewed  has  no  interest  therein.  No 
reason  is  apparent  why  charges  Imposed 
by  state  for  services  of  state  and  county 
officers,  rendered  for  benefit  of  private 
parties,  should  be  waived  in  such  proceed- 
ing, and  there  is  nothing  in  statute  to  in- 
dicate any  such  intention. — I.  X.  L.  Lime 
Co.  V.  Superior  Court,  148  Cal.  170,  174,  76 
Pac.  978. 

8.  Serriee  apOM  all  whose  proceedlMSs 
are  to  be  reviewed  seems  to  be  contem- 
plated by  above  section  by  providing  that 
they  may  be  required  to  desist  from  further 
proceedings  in  mean  time. — Lamb  v.  Schot- 
tler,    64   Cal.    819,   822. 

4.  Writ  reavirea  only  return  of  eertllled 
transcript  of  reeord  and  proceedings  to  be 
reviewed.  Qeneral  rules  adopted  by  board 
of  supervisors  regulating  mode  and  man- 
ner of  giving  notice  with  reference  to 
equalization  of  assessment  should  not  be 
included  in  return  of  writ* — Ga.rretson  v. 
Board   of  Supervisors,   61  Cal.   54,   56. 


§  1072.  PROCEEDINGS  IN  INFERIOR  COXTRT  MAT  BE  STATED,  OR 
NOT.  If  a  stay  of  proceedings  be  not  intended,  the  words  requiring  the  stay 
must  be  omitted  from  the  writ ;  these  words  may  be  inserted  or  omitted,  in  the 
sound  discretion  of  the  court,  but  if  omitted,  the  power  of  the  inferior  court 
or  oflScer  is  not  suspended  or  the  proceedings  stayed. 

History:    Bnacted  March  11,  1872,  re^nactment  of  S  460  Practice  Act. 


§  1073.  SERVICE  OF  THE  WRIT.  The  writ  must  be  served  in  the  same 
manner  as  a  summons  in  civil  action,  except  when  otherwise  expressly  directed 
by  the  court. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  461  Practice  Act. 


ante,  fi  1071  and  note  par.  8. 


See,  ante,  §§  1067-1071.  As  to  aervlee  opoM  all  whose  proceedlns* 

As    to    serriee    of    anmiiioMs,    see,    ante,       *'*    *^  .?5.  '•'^**^**'    ***"«    reqalw^l.    see, 
§8  410   et   seq.   and    notes. 

As  to  scrrlce  of  'writ  om  Jadse  of  so* 
i»erlor  eo«rt»  see,  ante,  fi  1069  and  note 
IMir.    19. 


§1074.  THE  REVIEW  XTNDER  THE  WRIT,  EXTENT  OF.  The  review 
upon  this  writ  can  not  be  extended  further  than  to  determine  whether  the 
inferior  tribunal,  board,  or  oflScer  has  regularly  pursued  the  authority  of  such 
tribunal,  board,  or  officer. 

History:    Enacted  March  11,  1872,  re-enactment  ot  S  462  Practice  Act. 

REVIEW  UNDEB  WBIT— EXTENT  OP. 
1,2.  Constniction  of  section — In  general. 


5.  Inferior  tribunal  is  required  to  certify 
only  matters  of  record. 


3.  Construction   of   "whether   inferior   tri- 

bunal regularly  pursued  its  authority. ' ' 

4.  Correction  of  mere  errors — Not  province 

of  writ  of  review. 
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6.  Judgment  of  inferior  court  in  excess  of 

its  jurisdiction — Is  nullity. 

7.  Jurisdiction   of  subject-matter  and   per- 

son having  been  acquired — Effect  of. 


61074 


WRIT  OF  RKYIEW — EXTENT  OF  REVIEW   UNDER. 


IPt.  UI. 


8.  Merits  of  case  are  not  for  adjudication, 

when. 

9.  Objection    not   made   that   question   can 

not  be  presented. 

10.  Proceedings  complained  of  having  been 

annulled — Effect  of. 

11.  Sufficiency  of  evidence  to  establish  juris- 

dictional    facts  —  May    be     reviewed, 
when. 

12.  Writ  of  review  is  not  writ  of  error. 

1.  Conatmetloa  of  •eetlon^In  general. — 

The  provision  of  this  section  (enacted  prior 
to  the  constitution  of  1879)  that  the  review 
can  not  be  extended  further  than  to  deter- 
mine whether  the  Inferior  tribunal  "has 
regularly  pursued  the  authority  of  such 
tribunal,  board  or  officer"  does  not  assume 
to  enlarere  the  range  of  inquiry  or  purpose 
as  defined  in  section  1068,  ante.  The  clause 
"whether  the  tribunal  has  regularly  pur- 
sued its  authority"  is  the  equivalent  of 
"whether  It  has  exceeded  its  jurisdiction." — 
Pacific  Tel.  &  Tel.  uo.  v.  Eshleman.  166  Cal. 
640,  Ann.  Cas.  1915C,  822,  50  L,  R.  A.  (N.  S.) 
652,   137   Pac.    1119. 

2.  Certiorari  is  not  a  collateral,  but  a 
direct  attack,  and  under  this  writ  the  ex- 
istence of  the  Jurisdictional  facts  may  be 
a  subject  of  inquiry.  To  this  end  the  evi- 
dence itself  may,  in  proper  cases,  be 
brought  up  for  examination.  While  the 
writ  of  review  Is  not  a  writ  of  error,  and 
is  not  a  means  by  which,  as  upon  appeal, 
the  mere  manner  of  conducting  the  pro- 
ceedings, the  rulings  of  the  court  upon 
questions  of  evidence,  and  other  matters 
within  the  jurisdiction,  involving  the 
merits,  however  erroneous  they  may  be, 
can  be  reviewed,  tt  is,  nevertheless,  a  means 
by  which  the  power  of  the  court  in  the 
premises  can  be  inquired  into;  and  for  this 
purpose  the  review  extends,  not  only  to 
the  whole  of  the  record  of  the  court  below, 
but  even  to  the  evidence  itself,  where 
necessary  to  determine  the  jurisdictional 
fact. — Great  Western  Power  Co.  v.  Pills- 
bury,  170  Cal.  180,  9  N.  C.  C.  A.  466,  149 
Pac.    35. 

3.  Conatraction  of  ^'whether  Inferior 
tribunal  remlnrly  porMued  ItH  authority**  is 

that  it  is  equivalent  to  clause  "has  ex- 
ceeded jurisdiction  of  such  tribunal." 
Character  of  act  or  determination  sought 
to  be  reviewed,  rather  than  character  of 
tribunal  or  officer  by  which  act  or  deter- 
mination is  made,  is  test  for  determina- 
tion whether  writ  should  be  issued,  for  it 
Is  only  determination  which  is  made  when 
exercising  judicial  functions  that  can  be  re- 
viewed.— Quinchard  v.  Board  of  Trustees, 
113  Cal.   664,   668.   45  Pac.   856. 

4.  Correction  of  mere  errors  — -  Not 
province  of  writ  of  review. — Only  inquiry 
is  whether  tribunal  or  body  regularly  pur- 
sued its  authority  and  did  not  exceed  its 
jurisdiction,  and  beyond  that  proceeding 
does  not  authorize  an  inquiry. — ^People  ex 
rel.  Lamby  v.  Dwinelle,  29  Cal.   632,   635. 


5.  Inferior  tribunal  la  required  to  cer- 
tify only  matters  of  record,  yet  if  Juris- 
dictional facts  do  not  appear  of  record,  it 
must  certify  not  only  what  is  technically 
denominated  of  record,  but  such  facts  or 
evidence  of  them  as  may  be  necessary  to 
determine  question  of  jurisdiction  of  tri- 
bunal which  may  be  Involved. — In  matter 
Madera  Irr.  Dist..  92  Cal.  296.  335.  27  Am. 
St.  Rep.  106,  14  L.  R.  A.  755.  28  Pac.  272, 
676.  See  People  ex  rel.  Whitney  v.  Board 
of  Delegates,  14  Cal.  479:  Ixjwe  v,  Alex- 
ander. 15  Cal.  296.  300:  Blair  v.  Hamilton, 
32  Cal.  49,  53:  Stumpf  v.  Board  of  Super- 
visors. 131  Cal.  364,  367.  82  Am.  St.  Rep. 
350,   63   Pac.    663. 

Aa  to  what  coaatltutes  record  for  revievr, 
and  as  to  amendment  of  and  attack  oa 
•ame,  see,   ante,    §  1068,   note   pars.   109-113. 

6.  JudffiM^nt  of  Inferior  court  In  ezceas 
of  Its  Jurisdiction— !■  nullity  and  will  be 
set  aside  upon  certiorari.  Superior  court 
could  not  give  jurisdiction  to  inferior  court 
or  legalize  void  judgment.  Its  jurisdic- 
tion in  premises  extends  no  further  than 
either  to  adjudge  Judgment  of  inferior 
court  void  or  else  dismiss  writ  of  cer- 
tiorari.— Will  ▼.  Sinkwitz.  89  Cal.  670.  571. 

7.  Jurisdiction  of  subject  -  matter  aad 
person  bavins  been  acquired  by  inferior 
tribunal  or  board,  procedure  within  Its 
Jurisdiction  is  no  more  open  to  question 
than  it  would  be  if  it  were  court  of  general 
Jurisdiction.  All  its  acts  after  having  ac- 
quired jurisdiction  constituted  exercise  of 
such  Jurisdiction — none  less  if  such  acts 
were  erroneous. — Farmers'  &  M.  Bank  v. 
Board  of  Equalization,  97  Cal.  318,  327,  32 
Pac.  812. 

8.  Merits  of  case  arc  not  for  adjpdlca- 
tlon  where  motion  is  granted  dismissing 
writ  of  review  on  ground  that  writ  was  im- 
properly issued  for  want  of  prosecution. 
Order  dismissing  writ  in  such  case  should 
not  affirm  Judgment  of  lower  court. — Onestl 
V.  Freelon.   61  Cal.  625,   628. 


9.  Objection  not  bcins  made  that  qui 
tlon  presented  can  not  be  reached  on  cer- 
tiorari, court  will  examine  it  on  its  merits. 
—People  ex  rel.  Johnson  v.  Board  of  Super- 
visors,  77   Cal.   136,   187,   19  Pac.   257. 

10.  Proceeding*  complained  of  havlns 
been  annulled  by  competent  authority,  it 
would  not  be  necessary  or  proper  for  court 
to  proceed  further.  If  there  is  nothing 
to  annul,  there  Is  nothing  for  court  to  act 
upon  in  this  proceeding. — Lamb  v.  Schot- 
tier,  54  Cal.  319.  322. 

11.  Sufficiency  of  evidence  to  establish 
Jurlndlctlonal  facts— May  be  reviewed  upon 
application  for  writ  of  certiorari;  other- 
wise, if  inferior  board  or  tribunal  assumed 
jurisdiction  from  certain  facts,  writ  of  cer- 
tiorari would  be  of  no  avail  unless  such 
facts  could  be  reviewed. — Stumpf  v.  Board 
of  Supervisors.  131  Cal.  364,  867,  82  Am. 
St.   Rep.   350,   63   Pac.    663. 
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DEFECTIVE  RBTL'RN — PERFECTING — HEARING. 


f  107S 


12.     "Writ  of  f«tIcw  is  not  writ  of  error. 

—While  mere  matter  of  conductlnsr  pro- 
ceedingrs*  rules  of  court  upon  questions  of 
evidence,  and  other  matters  within  Juris- 
diction involving:  merits,  however  errone- 
ous they  may  be,  can  not  be  reviewed  upon 
certiorari,     it     is     nevertheless     means     by 


which  power  of  court  in  premises  can  be 
inquired  into,  and  for  this  purpose  the  re- 
view extends  not  only  to  whole  record  of 
court  below,  but  even  to  evidence  itself 
where  necessary  to  determine  jurisdic- 
tional facts. — Schwarz  v.  Superior  Court, 
111   Cal.   106,  112.  43  Pac.  580. 

See,   ante,    S5  1067-1071   and   notes. 


§  1075.  A  DEFECTIVE  RETXTRN  OF  THE  WBIT  MAT  BE  PERFECTED. 
HEABINO  AND  JUDGMENT.  If  the*  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a  full  return  has  been 
made,  the  court  must  hear  the  parties,  or  such  of  them  as  may  attend  for  that 
purpose,  and  may  thereupon  give  judgment,  either  affirming  or  annulling,  or 
modifying  the  proceedings  below. 

History:    Enacted  March  11,  1872,  reenactment  of  §  463  Practice  Act. 


DEFECTIVE   RETURN  —  HEABING  AND 

JUDGMENT. 

1.  Affidavits — Can   not   be   received   in   su- 

preme court. 

2.  Error  complained  of — Must  be  shown  by 

record. 

3.  Facts   upon   which  court  below  acted — 

When  part  of  record. 

4,5.  Hearing  on  return  of  certiorari. 

6.  Proper  return  not  having  been  made  be- 

fore submission — ^Effect  of. 

7.  Writ  of  certiorari — Can  not  be  made  to 

subserve  purpose  of  writ  of  mandate. 

8.  Same  —  Defective    return  —  **  Transcript 

of   record   and   proceedings'* — Answer 
substituted  for — Striking  from  files. 

1.  Afldavlta— Com  not  be  received  In 
avpreme  eoort  to  contradict,  add  to,  or 
amend  record,  for  latter  imports  absolute 
verity.  If  minutes  do  not  correctly  show 
proceedlngrs  had  in  court  below,  applica- 
tion should  have  been  made  in  that  court 
to  correct  same. — Hoffmann  v.  Superior 
Court,  79  Cal.  475,  476,  21  Pac.  862. 

2.  Error  complained  of— 'Mnat  be  ahoum 
by  record. — Record  is  taken  as  true,  and 
if  contrary  is  fact  it  must  be  corrected  by 
motion  or  susgrestion  to  court  below.  Su- 
preme court  can  not  alter  record  of  trial 
court. — Roe  v.  Superior  Court,  60  Cal.  98,  94. 

S.  Pacta  upon  trhlch  court  beloiv  acted 
beeomlnK  necessary  for  court  of  review  to 
be  put  into  possession  of,  and  such  facts 
not  beingr  technically  of  record,  it  is  com- 
petent for  court  of  review  to  require  lower 
court  to  certify  such  facts  in  its  return  to 
writ  and  this  statement  of  facts  would 
then  be  part  of  record. — City  of  Los  An- 
geles V.  Young,  118  Cal.  295,  297,  62  Am.  St. 
Hep.  234,  60  Pac.  684. 

4.  Hearias    on    return    of    certiorari. — A 

minute  order  dismissiniT  a  petition  for  a 
writ  of  review  is  not  a  Judgment  rendered 
upon  the  return  of  an  inferior  tribunal 
from  which  an  appeal  lies.  Where  this, 
however,  is  contradicted  by  the  fact  that 
the    writ    was    issued   and    a    return    there- 


after made,  but  there  is  nothing'  to  show 
that  a  hearing  was  ever  had,  the  matter 
is  still  pending  and  should  be  heard. — Frede 
V.  Justices'  Court,  SO  Cal.  App.  85,  167  Pac. 
628. 

5.  On  certiorari  proceedings  to  review 
and  annul  a  resolution  of  a  city  council, 
after  the  return  to  the  writ  has  been 
made  and  no  other  steps  taken  by  the  re- 
spondents to  question  the  sufficiency  of  the 
petition  as  to  the  capacity  of  the  parties 
petitioning  to  sue,  it  is  not  necessary  that 
the  petitioners  be  put  upon  proof  as  to 
the  allegation  of  competency;  the  court  is 
entitled  to  consider  the  case  upon  the  issue 
of  law  presented  by  a  motion  for  Judgment 
upon  the  facts  shown  by  the  return;  and 
the  matter  of  the  competency  of  the  parties 
to  sue  or  the  sufficiency  of  the  petition  in 
its  statement  of  facts  showing  such  com- 
petency should  be  raised  by  demurrer  or 
motion  to  dismiss  the  proceeding. — Rigrdon 
v.  City  of  San  Diego,  30  Cal.  App.  107,  157 
Pac.    513. 

0.  Proper  return  not  bavins  been  made 
before  submisslon^Blfect  of. — Proper  re- 
turn of  writ  not  having^  been  made  before 
submission  of  case,  submission  should  be 
set  aside  as  premature  and  direction  should 
issue  to  clerk  of  superior  court  to  return 
writ  with  transcript  of  record  of  matter 
to  be  reviewed. — Tapi  v.  Superior  Court 
(Cal.  May  4,  1894),  36  Pac.  781.  not  else- 
where reported,  and  not  in  California 
Digest. 

7.  Writ  of  certiorari— Caa  not  be  made 
to    subserve    parpose    of    -writ    of    mandate. 

— Upon  review  of  action  of  supervisors  In 
awarding  contract  for  printing  and  declar- 
ing that  certain  bid  was  not  bid,  decree 
of  court  canceling  such  order  and  decree- 
ing that  such  board  at  their  first  meeting 
award  contract  for  printing  to  person 
whose  bid  was  canceled,  is  erroneous  and 
can  not  be  sustained.  Only  Judgment  that 
court  can  give  upon  hearing  of  writ  is 
either  to  affirm,  annul,  or  modify  proceed- 
ings below. — Townsend  v.  Copeland,  66 
Cal.   612.    614. 
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8.  Same  —  Def cctlTe  retvra— ^Trasaerlpt 
of  record  and  proceedliis«''^ABawer  aab- 
■titatcd  foi^-StrlklBs  from  Ales. — In  a  case 
In  which  iToods  stored  in  a  warehouse  were 
seized  under  a  search-warrant  issuing  out 
of  a  police  court,  and  in  answer  to  a  writ 
of  review  Issued  out  of  a  superior  court 
and  directed  to  a  judsre  of  a  police  court, 
requirlnsr  him  to  certify  a  transcript  of  the 
record  in  a  certain  search-warrant  pro- 
ceedings, no  such  writ  was  made,  but  the 
Judsre  of  the  police  court  appealed  by  veri- 


fied answer  In  the  action  for  the  writ, 
aettins  out  in  narrative  form  the  history  of 
the  cause,  and  alleffingr  that  "No  farther 
proceedings  have  been  had  in  said  police 
court  other  than  as  set  forth  in  the  peti- 
tion for  a  writ  of  review,"  such  purported 
answer  does  not  constitute  a  return  to  th^ 
writ,  and  the  superior  court  properly 
struck  the  answer  from  the  files. — James 
V.  Police  Court,  39  Cal.  App.  362,  187  Pac. 
867,  followingr  the  doctrine  in  I.  X.  L.  Lime 
Co.  V.  Superior  Court,  143  Cal.  175,  76  Pac. 
973. 


§1076.  COPT  OF  JUDGMENT  MUST  BE  SENT  TO  THE  INFESIOB 
TRIBUNAL.  A  copy  of  the  judgment,  signed  by  the  clerk,  must  be  trans- 
mitted to  the  inferior  tribunal,  board,  or  officer  having  the  custody  of  the 
record  or  proceeding  certified  up. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  464  Practice  Act 


§  1077.    JUDOMENT-ROLL.    A  copy  of  the  judgment,  signed  by  the  clerk, 

entered  upon  or  attached  to  the  writ  and  return,  constitute  the  judgment-roll. 

History:     Enacted  March  11,  1872,  re-enactment  of  first  portion  of 
S  466  f^actlce  Act. 


JUDGMENT-ROLL. 
1.  Appeal  may  be  taken  to  supreme  court. 
2,3.  Construction  of  section. 

4.  Petition  for  writ — No  part  of  record. 

1.  Appeal  mar  l»e  taken  to  supreme 
coart  from  Judflrment  of  superior  court  In 
proceedinsrs  upon  certiorari. — Morley  v.  El- 
kins,  37  Cal.  464,  466.  See  Palache  v.  Hunt. 
64  Cal.  473,  474,  2  Pac.  246;  People  ex  rel. 
Leverson  v.  Thompson.  66  Cal.  398.  5  Pac. 
886;  Helnlen  v.  Phillips.  88  Cal.  567.  658. 
559.  26  Pac.  366;  Knowles  v.  Thompson,  133 
::al.  245,  248,  66  Pac.  468. 

2.  Conetmctloa  of  sectloa.  —  The  court 
in  this  case  declines  to  consider  a  supple- 
mental transcript  for  the  reason  that  the 
appellants  have  chosen  to  present  their  ap- 
peal upon  the  papers  and  record  as  being 
that   desigrnated   In   above   section. — Rigdon 


V.  City  of  San  Diesro.  80  Cal.  App,  107,  157 
Pac.  518. 

3.  The  requirement  that  the  Judgrment- 
roll  certified  must  show  the  issuance  and 
existence  of  a  writ  and  a  return  doubtless 
rests  upon  the  theory  that,  inasmuch  as 
the  return  to  the  writ  is  the  basis  of  the 
Judgrment  reviewed  by  the  court.  It  should 
appear  as  a  part  of  the  record  on  appeal.— 
Donovan  v.  Board  of  Police  Commrs.,  32 
Cal.    App.    392. 

4.  Petition  for  writ— No  part   of  reeord. 

— The  petition  upon  which  court  directs 
writ  'to  issue  is  no  part  of  record  upon 
appeal  taken  from  Judgment  In  proceed- 
ings by  certiorari  where  appeal  is  taken 
from  Judgment  and  no  bill  of  exceptions 
is  filed  and  matter  is  heard  upon  such  ap- 
peal on  Judgment-roll  alone. — Reynolds  v. 
County  Court.  47  Cal.  604.  605;  Qarretson  v. 
Board  of  Supervisors,  61  Cal.  54,  56;  Rauer 
V.  Justices*  Court,  115  Cal.  84,  86,  46  Pac 
870. 
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§1 1084,  1083 


CHAPTER  II. 

WBIT  OF  MANDATE. 


I  1084.    Mandate  defined.  S  1092. 

I  1085.    When  and  by  what  eourt  issued.  1 1093. 

§  1086.    Writ,  when  and  upon  what  to  issue. 
I  1087.     Writ   must  be  either  alternative   or 

peremptory, 
1 1088.    If  the  application  be  without  notice,       S  1094. 

the    alternative    writ    may    issue; 

otherwise,  the  peremptory. 
f  1089.     The  adverse  party  may  answer  under 

oath.  §  1095. 

I  1090.    If   an  essential  question   of   fact  is 

raised,  the  court  may  order  a  jury 

trial.  f  1096. 

1 1091.     The  applicant  may  demur  to  the  an-      |  1097. 

swer,  or  countervail  it  by  proof. 


Motion  for  new  trial*  where  made. 

The  clerk  must  transmit  the  verdict 
to  the  court  where  the  motion  is 
pending,  after  which  the  hearing 
shall  be  had  on  motion. 

If  no  answer  be  made,  or  if  the  an- 
swer raise  no  material  issue  of 
fact,  the  hearing  must  be  before 
the  court. 

If  the  applicant  succeed,  he  may 
have  damages,  costs,  and  a  per- 
emptory mandate. 

Service  of  the  writ. 

Penalty  for  disobedience  to  the  writ. 


§1084.    MANDATE  DEFINED.     The  writ  of  mandamus  may  be  denom- 
inated a  writ  of  mandate. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  466  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  346. 


As  to  all  writ*  to  iaaae  1b  name  of  people, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,   5  30  and 
note. 

As    to   seal    of   eovrt    beinc   neeessary   to 
writ,  see,  ante,   §  153. 


As  to  writ  of  prohibltloii  betes  eonnter- 
part  of  writ  of  aumdate*  see,  post,  8  1102 
and  note. 

Same — Bffeet  of  writ  mad  asalast  whom 
mas. — See,  post,  8  1102  and  note  pars.  TI- 
TS. 


§  1086.  WHEN  AND'  BT  WHAT  COXTRT  ISSUED.  It  may  be  issued  by 
any  court,  except  a  justice's  or  police  eourt,  to  any  inferior  tribunal,  corpora- 
tion, board,  or  person,  to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins,  as  a  duty  resulting  from  an  office,  trust,  or  station;  or  to 
compel  the  admission  of  a  party  to  the  use  and  enjoyment  of  a  right  or  oflSce 
to  which  he  is  entitled,  and  from  which  he  is  unlawfully  precluded  by  such 
inferior  tribunal,  corporation,  board,  or  person. 

History:     E3nacted  March  11,  1872,  substantial  re-enactment  of  S  467 
Practice  Act. 


MANDAMUS— WHEN  AND  BY  WHAT 
COURT  ISSUED. 

1-  3.  As  to  when  lies — In  general. 

4.  Same — To  coerce  official  action. 

5.  Same — To  compel  audit  of  claim. 

6.  Same — To  compel  calling  election.    . 

7.  Same  —  To   compel  city   council   to 

pass  upon  protest  to  assessment. 

8,  9.  Same  —  To  compel  entrj  of  decree 
of  divorce. 

10.  Same — To  compel  exercise  of  discre- 
tion. 

11, 12.  Same — To   compel   to  proceed  with 
action— Settle  bill  of  exceptions. 

13.  Same  —  To   deliver  property  in  re- 

plevin to  plaintiff. 

14.  Same — To  punish  for  contempt. 

15.  A  prerogative  writ. 


16.  Act    not    being    discretionary — But 

purely  ministerial  duty. 

17.  Act  to  be  performed  in  foreign  state 

— The  writ  of  mandamus  can  not 
be  invoked. 

18.  Same  —  Order  to  be  issued  in  this 

state. 

19.  Action  against  husband  and  wife — 

If^or  wife's  tort — Dismissal  as  to 
husband — Writ  lies  to  compel  dis- 
missal as  to  wife. 

20,21.  Against  auditor — In  case  of  judg- 
ment against  creditor  of  munici- 
pality. 

22,  23.  Appeal— Remedy  by. 

24.  Auditing  of  claim  against  county — 

Order  of  superior  court  —  Man- 
damus. 

25.  Auditor— Has  no  authority  to  refuse 

to  draw  his  warrant. 


§1085 
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26.  Ballots  void   for  imeertainty — Man- 

damus will  not  lie  to  compel  their 
canvas. 

27.  Bill   of   exceptions — Compelling  set- 

tlement   of — Appeal    from    action 
of  referee  refusing. 

28.  Same — Duty  of  judge  to  settle  bill. 

29.  Same — Exercise    of    discretion    can 

not  be  controlled. 

30.  Same — Mandamus  may  issue  to  com- 

pel judge  to  sign  bill. 

31.  Same  —  Mandamus   will    not   lie    to 

strike  matter  from  bill. 

32.  Same  —  Term   of  judge  having  ex- 

pired. 

33.  Certification  of  transcript  in  crimi- 

nal case — The  writ  will  not  issue 
to  compel. 

34.  Charter  giving  supervisors  right  to 

reject  any  and  all  bids. 

35.  Common  council — May  be  compelled 

to  advertise  as  required  by  law. 

36.  Common-law    proceeding    by    man- 

damus— Was  employed  as  supple- 
mental and  extraordinary  writ. 

37.  Construction  of  section — As  to  ap- 

plication. 

38.  Construction  of  Long  Beach  charter 

— Issue  of  bonds  for  new  pier. 

39.  Coupons  on  bonds  of  irrigation  dis- 

trict— Mandate  lies,  what  purpose. 

40.  Court — Having  acted  upon  and  de- 

termined matter  within  its  juris- 
diction. 

41.  Same — May  act  as  effectively  by  re- 

fusing as  by  granting. 

42.  Same — Will  not  be  compelled  to  try 

and  determine  action. 

43.  Creation    of    reclamation    district — 

By  order  of  board  of  supervisors 
— May  be  compelled  by  mandamus. 

44.  Defendant      voluntarily      complying 

with   mandate   of   court — ^Pending 
appeal. 

45.  Demand  and  refusal — Distinction  is 

recognized  between  duties. 

46,  47.  Same — Imperative  rule. 

48,  49.  Depositions  —  A  proper  remedy  for 
the  refusal  of  a  commission. 

50.  Discretion  —  Abuse  of  will  be  cor- 

rected by  mandamus. 

51.  Same  —  Can    not    be    controlled    by 

mandamus. 

52-  55.  Discretion   of  court  as  to  granting 
writ — In  general. 

56.  Dismissal     of     indictments  —  Trial 

postponed  without  due  cause. 

57.  Doubt  existing  as  to  duty  of  officer 

to  act. 

58.  Duty  of  clerk — Aid  of  nonappealable 

order. 

69,  Same — Authentication  of  reporter's 
notes  —  Papers  not  included  in 
judgment-roll. 
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60.  Duty   of   judge  —  To   proceed    with 

trial. 

61.  Same — Duty  of  preliminary  examin- 

ation. 

62.  Effect  of  delay  in  applying  for  writ. 

63.  Election — Canvassing    officers — Man- 

damus is  proper  remedy. 

64.  Erroneous  dismissal  of  appeal  by  su- 

perior court. 

65.  Expiration    of    time    prescribed    for 

performance  of  official  act. . 

66.  Facts   that  must  be  shown — Course 

of    conduct    required — Refusal    to 
follow. 

67.  Filing  certificates. 

68, 69.  Filing  certified  copy  of  amended 
articles  of  incorporation — Duty  of 
secretary  of  state. 

70.  Same — Necessity  for  refusal. 

71.  Same — When  request  unnecessary. 

72.  Function  of  writ. 

73,  74.  Granting  writ  —  Appeal  from  order 
— Effect  of. 

75.  Intention   of  legislature  —  Was   to 

give  statutory  authority. 

76.  Irrigation     district  —  Coupons     on 

bonds  of — Mandate  lies,  for  what. 

77.  Issuance  of  commission  to  take  depo- 

sitions,  under   sections   2020   and 
2021,  post. 

78.  Issuan^   of  permit  by  police   com- 

missioners. 

79, 80.  Issuance  of  writ  —  Discretion  of 
court  in. 

81.  Same — Exercise  of  not  compelled  by 

writ. 

82.  Jurisdiction    —    Determination      of 

court  as  matter  of  law  purely. 

83.  Same — Determination  of  court  upon 

facts  shown. 

84.  Same — Duty  of  hearing  and  deter- 

mining all  matters  within  its  ju- 
risdiction. 

85.  Same  —  Necessary    legal    deduction 

from  facts  stated. 

86.  Same — To  try  cause  or  hear  appeal 

depending  upon  existence  of  cer- 
tain facts. 

87.  Laches  —  Allowing    seven    years    to 

elapse. 

88.  Law  affixing  right  to  specific  relief 

from  certain  facts. 

89.  Mandamus — Can   not   serve   purpose 

of  action  for  money  had  and  re- 
ceived. 

90.  Same — ^Will  lie  to  compel — Example 

of   acts   compelled — Act   of   judi- 
cial body  or  officer. 

91.  Same  —  Same  —  Advertisement  of 

street-railroad   franchise. 

92.  Same  —  Same  —  Apportionment  of 

election  officers. 

93.  Same — Same — Assessment  of   taxes. 
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94.  Same  —  Same  —  Auditor     to     audit 

valid  aud  legal  claim. 

95.  Same — Same — Auditor  to  draw  war- 

rant for  claim  allowed. 

96.  Same — Same — Auditor  to  recognize, 

compute,  and  enter  tax-levy. 

97.  Same — Same  —  Board   of   education 

to  issue  certificate  as  teacher. 

98.  Same  —  Same  —  Board     of     library 

trustees  to  draw  and  deliver  war- 
rant. 

99.  Same — Same — Board  of  trustees  of 

city  to  call  election. 

LOO.  Same  —  Same  —  Canvassing  election 
returns. 

LOl.  Same — Same — City  clerk  to  counter- 
sign certified  improvement  bonds 
of  city. 

L02.  Same  —  Same  —  City  clerk  to  draw 
warrant  for  purchase-money  for 
land. 

LOS.  Same — Same — City  treasurer  to  pay 
warrant  drawn  by  board  of  educa- 
tion. 

L04.  Same — Same — Claim  against  munici- 
pality. 

LOS.  Same  —  Same  —  Clerk  of  justices ' 
court  to  file  affidavit. 

L06.  Same  —  Same  —  Clerk  of  court  to 
issue  execution. 

L07.  Same  —  Same  —  Controller  to  draw 
his  warrant. 

LOS.  Same — Same — Corporation  to  open 
its  books  and  allow  registry. 

L09.  Same  —  Same  —  Court  to  allow  sus- 
pended attorney  to  appear. 

10.  Same — Same — Court  to  make  decree 
showing  due  notice  to  creditors. 

.11.  Same  —  Same  —  Exclusion  of  land 
from  irrigation  district. 

.12.  Same — Same — Inspection  of  corpo- 
rate books  and  records. 

.13.  Same — Same — Judge  to  fix  amount 
of  stay-bond. 

.14.  Same — Same  —  Judge  to  fix  under- 
taking to  stay  proceedings  upon 
appeal. 

.15.  Same — Same — Judge  to  hear  and  de- 
termine motion  for  change  of 
venue. 

.16.  Same — Same — Juvenile  court  officer, 
payment  of  salary  of. 

.17.  Same  —  Same  —  Payment  of  full 
amount  appropriated  by  act. 

.19.  Same — Same — Payment  of  salary  as 
public  officer  —  Trial  of  title  to 
.  office. 

L20.  Same — Same — Beinstatement  of  stu- 
dent as  pupil  in  state  normal 
school. 

[21.  Same  —  Same  —  Salary  of  public 
officer — Auditing  of  and  issuanee 
of  warrant. 


22.  Same — Same — Secretary  of  corpora- 

tion. 

23.  Same — Same — Settlement  of  bill  of 

exceptions. 

24.  Same — Same — Same  —  Appeal   from 

order  amending  judgment. 

25.  Same — Same — Street   superintendent 

to  pay  over  to  party  entitled. 

26.  Same — Same — Superior  court  to  al- 

low amendment  directed  by  appel- 
late court. 

27.  Same — Same  —  Treasurer    to    repay 

excess  taxes. 

28.  Same  —  Will    not    lie    to    compel  — 

Examples  of  acts  not  compelled — 
Assessor   to  assess   street-railway. 

29.  Same  —  Same  —  Auditor     to     allow 

claim  incurred  during  prior  year. 

30.  Same— Same — Auditor   to   draw  his 

warrant  for  illegal  claim. 

31.  Same — Same — Auditor  to  draw  war- 

rant for  salary  for  commissioners. 

32.  Same — Same — Auditor  to  draw  war- 

rant   in    favor    of    shorthand    re- 
porter. 

33.  Same — Same  —  Board   of   education 

to  declare  teacher  elected. 

34.  Same — Same — Board  of  education  to 

issue  county  certificate. 

35.  Same  —  Same  —  Clerk  to  enter   de- 

fault. 

36.  Same  —  Same  —  Clerk    of   court    to 

issue  execution. 

37.  Same — Same — Court  to  act  upon  mo- 

tion to  vacate  injunction. 

38.  Same — Same — Court  to  render  deci- 

sion and  judgment. 

39.  Same — Same  —  Discretionary    power 

of  supervisors  in  advertising  tor 
bids. 

40.  Same  —  Same  —  Illegal,    etc.,   act — 

Will  not  lie  to  compel  perform- 
ance of. 

41.  Same  —  Same  —  Issuance    of   liquor 

license  by  municipal  authorities. 

42.  Same — Same — Justice    of    peace    to 

render  judgment  hj  default. 

43.  Same — Same — Not  lie  to  compel  a 

referendum  under  city  charter. 

44.  Same  —  Same— -Not   lie   to   compel 

board  of  police  commissioners. 

45.  Same.  —  Same  —  Not   lie   to    compel 

school  trustees  to  reinstate  teacher. 

46.  Same  —  Same  —  Performance    of    a 

vain  act. 

47.  Same—Same — Restoration    to   mem- 

bership. 

48.  Same — Same — Tax-collector   to   exe- 

cute tax-deed. 

49.  Same— Same— Trustees   of   reclama- 

tion district  to  levy  assessment. 

50.  Manrer  of  action — Can  not  be  con- 

trolled by. 
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151.  Same — ^Gourt   can   be   compelled   to 

act. 

152.  Same — ^Person  who  acts  in  judicial 

capacity  may  be  ordered  to  pro- 
ceed. 

153.  Same — Subordinate  judicial  tribunal 

may  be  compelled  to  proceed. 

154.  Matters  of  discretion. 

155.  Same — Amount  of  attachment  bond. 

156.  Same — Decision  of  board  of  county 

supervisors. 

167- 159.  Not  a  writ  of  right. 

160.  Not  anticipatory. 

161.  Notice  of  application — Evidence  of 

service  upon  all  parties  interested. 

162.  Object   being   to   restore   person   to 

right  given  by  law — Mandamus  is 
proper  remedy. 

163.  Objection  that  costs  were  improperly 

included  in  judgment — Can  not  be 
set  up  as  defense. 

164.  Obligation  of  contract — Can  not  be 

enforced  by  mandamus. 

165.  Officer — Can  not  be  compelled  to  pay 

sum  of  money  by  mandate,  when. 

166.  Order   changing   place   of   trial — Ib 

matter  within  cognizance  of  court. 

167.  Orders    of    court — Are    not    usually 

set  aside  by  mandamus. 

168.  Parties  defendant — General  practice 

in  mandamus. 

169.  Same — Must  be  an  official  when  duty 

is  required. 

170.  Same — Boad-overseer  should  be  made 

party,  when. 

171.  Performance  of  act  —  Beyond  that 

enjoined  by  law. 

172.  Petition    for   writ — Averments   in — 

Taken  as  true. 

173.  Same — Compliance  with  statute. 
174, 175.  Same — Sufficiency  of. 

176.  Petition   to   compel  —  Judge   to   fix 

amount  of  stay-bond. 

177.  Same — State  controller  to  draw  war- 

rant. 

178.  Power  to*  comply  with  order  of  court 

in  premises,  lost. 

179.  Presumption — Is  that  official  duty  is 

regularly  performed. 

180.  Prerogative  writ. 

181.  Prevention   of   failure   of   justice — 

Where  there  is  no  specific  remedy 
in  ordinary  course  of  Jaw. 

182.  Process  of  superior  courts — Extends 

throughout  state. 

183.  Purpose  to  be  accomplished  by  writ 

necessary. 

184.  Same  —  Enforcement    of    statutory 

right. 

185.  Same — Failing    to    show    that    writ 

will  serve  or  protect  some  right  or 
interest. 


186.  Same  —  Fundamental  principle  of 
law  of  mandamus. 

187, 188.  Befusal  to  issue  writ — No  advantage 
to  be  derived. 

189.  Reporter's   fees  at  preliminary  ex- 

amination— In  San  Francisco. 

190.  Bepresentation  on  election  board. 

191.  Bight  to  inspect  record  of  corpora- 

tion— By  stockholder. 

192.  Salary,     compelling    payment    of— 

Office    being    filled    by    de    &cto 
officer. 

193.  Same — Res  judicata. 

194.  Scope    of    inquiry — Truth    of   facts 

assumed. 

195.  Statute  of  limitations — Is  applicable 

to  petition  for  writ. 

196.  Stenographic    report  —  Mandate   to 

compel  preparation. 

197.  Supreme  court  and  superior  court- 

Both  have  original  jurisdiction. 

198.  Tax-payer  or  resident-elector  —  Not 

party  beneficially  interested,  when. 

199,  200.  Title  to  office— Can  not  be  tried  in 
proceeding  to  obtain  mandamus. 

201.  Same — Contending  boards  of  super- 

visors. 

202.  Same — Demand  that  defendant  hand 

over  books  and  papers. 

203.  Same — Incidentally  determined. 

204.  Same— Office  being  filled  — Manda- 

mus will  not  lie. 

205.  Same — Party  in  office  under  color  of 

lawful  right. 

206.  Same — Person  showing  prima  facie 

right  to  office. 

207.  Same  —  Bight  to  office  can  not  be 

secured  by  mandamus. 

208.  Same  —  When  only  incidentally  in- 

volved. 

209.  Writ  of — Issues  only  to  compel  per- 

formance of  act. 

210.  Same — May  issue  in  what  cases. 

211.  Same — Under  our  statute — Like  writ 

of    procedendo    ad    judicium    at 
common  law. 

212.  Writ   of   possession  —  Issued   under 

order  of  court  can  not  be  set  a^ide 
by  mandamus. 

213.  Wrongful  order  of  dismissal  of  ap- 

peal. 

As  to  IsMuaBtfe  of  writ  to  compel  iiherlff 
to  execute  writ  of  execatloB,  see.  ante,  5  691 
and  note. 

A*  to  relief  by  mandate  and  Injunction  in 
•ame  unit,  see,  ante,  8  626  and  note. 

As  to  unconstitutionality  of  atatnte  as 
defcnne  amrainst  mandamus  to  compel  Its 
enforcement,   see    note   24   L.    R.   A.    (N.  S.) 

1260. 

1.  An  to  when  Ilea — In  Rcncral. — ^Where 
there  is  no  conflicting  evidence  nor  dispute 
IS   to   the   facts   and    the   decision   depends 
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wholly  upon  questions  of  law,  and  the  law 
enjoins  upon  a  board  as  a  duty  an  act  the 
performance  of  which  is  refused,  mandamus 
will  lie  where  there  is  no  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law. — San  Diesro  &  Ariz.  R.  Co.  V.  State 
Board  of  Equalization,  165  Cal.  560.  132 
Pac.  1044. 

As  to  not  belBs  a  writ  of  rl^kt,  see  pars. 
157-159.  this  note. 

As  to  siibjects  of  wrtt,  see  pars.  90-127, 
this  note. 

As  to  w^ken  nrrlt  w^lll  not  Uurne*  see  pars. 
128-149,  this  note. 

2.  Mandamus  can  not  be  invoked  to  com- 
pel the  police  commissioners  of  San  Fran- 
cisco to  grant  a  pension  before  a  proper 
demand  has  been  made  upon  them. — French 
V.  Cook,  173  Cal.  126,  160  Pac.  411. 

8.  Lies  only  to  compel  performance  of 
an  act  which  the  law  specially  enjoins,  as 
a  duty  resulting  from  an  office,  trust  or 
station. — Fox  v.  Workman,  6  Cal.  App.  638, 
635.  92  Pac.  742. 

4.     Sajue— To   coerce  olllctal   action. — If   a 

contractual  rlgrht  is  so  Inseparably  bound 
with  an  imperative  duty  laid  upon  public 
ofUcials  by  law  as  to  require  the  perform- 
ance of  the  duty  of  the  officers  to  further 
secure  such  right,  mandamus  may  be  in- 
voked to  coerce  such  official  action. — More- 
Inff  v.  Shields.  28  Cal.  App.  513,  152  Pac.  964. 

B.     Same— To  compel  audit  of  claim. — The 

principle  that  the  state  can  not  be  sued 
without  its  consent  has  no  application  to  a 
proceedinfiT  in  mandamus  to  compel  the 
itate  board  of  control  to  audit  a  claim  for 
services  rendered  to  the  state  conservation 
commission. — U'Ren  v.  State  Board  of  Con- 
trol, 21  Cal.  App.  6.  159  Pac.  615. 

9m     Same-— To    compel    calling    election. — 

Inasmuch  as  the  law  does  not  specially  or 
at.  all  enjoin  the  holding  of  an  election, 
even  though  the  requisite  number  of  quali- 
fied voters  has  petitioned  therefor,  a  writ 
of  mandate  will  not  lie  to  compel  the  dl- 
rectok's  of  an  irrigation  district  to  call  such 
election.— Imperial  Ltand  Co.  v.  Imperial 
Irr.  Dlst.,  26  Cal.  App.  529,  147  Pac.  593. 

7.  Same-— To  compel  city  covncll  to  paaa 
upon  protest  to  aasessmentSd — ^A  writ  of 
mandate  may  be  issued  to  compel  a  city 
council  to  pass  upon  and  determine  the 
questions  involved  in  the  protests  as  to  as- 
sessments, and  orders  with  reference  to 
their  confirmation  or  modification,  or  the 
ordering  of  new  assessments  in  lieu  of  the 
original,  as  they  are  required  to  do  under 
section  19  of  the  act  of  1902  relating 
thereto. — Title  Ins.  &  Trust  Co.  v.  Lusk,  15 
Cal.  App.  862.  115  Pac.  53. 

8.  S^me— -To  coaipel  entry  of  decree  of 
divorce. — Where  an  appeal  is  pending  and 
undetermined  from  the  portion  of  an  inter- 
locutory decree  of  divorce  making  provi- 
sion for  the  maintenance  and  support  of 
the  wife,  mandamus  will  not  lie  to  compel 
the  superior  court  to  enter  the  final  decree. 


notwithstanding  the  interlocutory  decree 
has  become  final  with  respect  to  the  plain- 
tiff's right  to  a  divorce. — Newell  v.  Superior 
Court,  27  Cal.  App.  343.  149  Pac.  998. 

9.  After  the  expiration  of  a  year  from 
the  entry  of  the  interlocutory  decree  in  a 
divorce  action,  if  no  appeal  has  been  taken, 
a  writ  of  mandate  may  issue  at  the  instance 
of  the  plaintiff  to  require  that  the  court 
grant  the  final  decree. — Newell  v.  Superior 
Court.  29  Cal.  App.  694,  159  Pac.  735. 

10.  Same— To  compel  exercise  of  discre- 
tion.— Even  where  discretion  is  vested,  if 
that  discretion  under  the  facts  can  be 
legally  exercised  in  but  one  way.  mandate 
will  lie  to  compel  the  inferior  tribunal  so  to 
exercise  it. — Newlands  v.  Superior  Court, 
171  Cal.  741,  154  Pac.  829. 

11.  Same— To  compel  to  proceed  witk  ac- 
tion— Settle  bill  of  exceptions* — Notwith- 
standing the  imprisonment  of  the  plaintiff 
in  a  civil  action  in  the  state  prison,  upon 
the  conviction  of  a  felony,  after  the  filing 
by  him  of  a  complaint  in  tne  civil  action, 
the  defendant  in  the  action  has  the  right  to 
have  the  action  proceed,  and  upon  the 
court's  refusal  to  proceed  with  the  case, 
mandamus  will  issue  to  compel  it. — Castera 
V.  Superior  Court,  29  Cal.  App.  694,  159 
Pac.  785. 

12.  Mandamus  will  lie  to  compel  the  set- 
tlement of  bill  of  exceptions,  notwithstand- 
ing no  appeal  was  taken  from  the  order 
dismissing  the  motion  for  a  new  trial,  since 
the  moving  parties  are  entitled  to  use  such 
bill  on  their  appeal  from  the  Judgment. — 
Slye  V.  Hunt,  29  Cal.  App.  117,  154  Pac.  607. 

18.  Same  —  To  deliver  property  In  re- 
plevin to  plaintiff. — Where  the  defendant  in 
.replevin  seeks  a  redelivery  of  the  property, 
but  his  sureties  fail  to  Justify,  the  sheriff 
must  deliver  the  property  to  the  plaintiff: 
and  if  he  declines  to  do  so,  he  may  be  com- 
pelled by  mandamus. — ^Bailey  v.  Baker,  28 
Cal.  App.  537,  153  Pac.  242. 


14.  Same— TO    pvnisk    for    conteatpt« — In 

proper  cases  the  superior  court  should  is- 
sue citations  in  contempt  and  punish  for 
disobedience  to  its  orders,  including  injunc- 
tions, and  mandate  is  the  proper  remedy 
where  the  court  refuses  to  hear  and  decide 
such  a  contempt  proceeding. — United  Rail- 
roads of  San  Francisco  v.  Superior  Court, 
172  Cal.  80,  156  Pac.  463. 

15.  A  prerogative  writ. — The  writ  is  a 
prerogative  one,  and  in  order  to  entitle  the 
petitioner  to  such  writ  it  must  plainly  ap- 
pear that  he  is  entitled  to  the  relief  de- 
manded.— Gray  v.  MuUins,  15  Cal.  App.  119, 
118  Pac.  694. 

ICk  Act  not  belns  discretionary  —  Bnt 
purely  minlaterlnl  dvty  resulting  from  an- 
tecedent act  of  party,  it  may  be  enforced  by 
mandamus.  Applicant  for  certificate  as 
teacher  having  been  awarded  percentage  of 
proficiency  on  all  subjects  included  in  exam- 
ination required  by  law  and  rules  of  board 
so  as  to  entitle  him  to  such  certificate,  and 
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board  havlnsr  found  and  decided  that  he  was 
of  sTood  moral  character  and  in  every  way 
competent  to  receive  such  certificate,  man- 
damus will  lie  to  compel  board  to  Issue 
certificate  after  formal  demand  for  such 
Issuance,  and  Its  refusal  by  board. — Keller 
V.  Hewitt.  109  Cal.  146,  148,  41  Pac.  871. 

A«  to  correction  of  abuse  of  dIscrettoB 
hy  mandainiia,  see  par.  60. 

17.  Act  to  be  perfornaed  In  foretarn  state 
— Tbe  ^nrrlt  of  mandamaa  can  not  be  In- 
voked to  compel  performance  of  an  act 
which  can  not  be  performed  within  this 
state,  but  must  be  done,  if  at  all,  some  place 
In  another  state. — Hobbs  v.  Tom  Reed  Gold 
Min.  Co.,  164  Cal.   497,   129  Pac.  781,  782. 

18.  Same  —  Order  to  be  Issued  In  tbia 
state. — Where  a  corporation  holds  Its  di- 
rectors' meetings  in  this  state,  its  directors 
reside  here,  and  the  corporate  business,  in 
part  at  least,  is  done  in  this  state,  its  di- 
rectors, acting:  in  this  state,  may  make  and 
deliver  to  the  plaintiff  an  order  of  the  per- 
son in  chargre  of  the  mine,  situated  In  an- 
other state,  instructing:  them  to  permit  the 
plaintiff  to  enter  and  examine  the  same. 
In  the  ordinary  course  of  business,  it  is  to 
be  presumed  that  such  an  order  would  be 
made  in  this  state,  rather  than  in  the 
foreigrn  state,  since  the  directors  and  oflflcers 
reside  here  and  hold  meetlngrs  here.  There 
is,  therefore,  no  physical  or  Jurisdictional 
obstacle  to  prevent  the  issuance  and  execu- 
tion of  a  writ  of  mandate  to  compel  the 
defendants  to  perform  such  act.  Ample 
power  to  compel  obedience  is  conferred  by 
section  1097,  post,  althougrh,  doubtless,  the 
power  would  exist  in  the  absence  of  such 
express  grrant. — ^Hobbs  v.  Tom  Reed  Gold 
Min.  Co.,  164  Cal.  497,  129  Pac.  781,  782. 

19.  Action  aaralBSt  bvsband  and  ivlfe-^ 
For  wife's  tort— iDlsmlaaal  as  to  kasband— 
Writ  lies  to  compel  dlsmlaaal  an  to  wife.— > 

When  an  action,  which  has  been  brougrht 
against  husband  and  wife  for  her  tort,  is 
dismissed  as  to  him,  mandamus  lies  to  com- 
pel the  dismissal  of  the  action  as  to  her.^ 
Horsburg:h  v.  Murasky,  49  Cal.  Dec.  308,  147 
Pac.  147. 

20.  Asa  Inst  audit  or^In  ease  of  Jad^ment 
asalnst  creditor  of  municipality. — ^Manda- 
mus will  lie  to  compel  a  city  auditor  to 
draw  his  warrant  upon  the  treasurer  in 
favor  of  a  person  who  has  filed  with  him, 
pursuant  to  section  710,  ante,  an  authen- 
ticated transcript  of  a  Judgement  obtained 
against  a  creditor  of  the  municipality,  not- 
withstanding: that  by  the  provisions  of  the 
charter  of  the  municipality  the  mayor  is 
required  to  slgrn  all  warrants  on  such 
treasurer. — Ott  Hardware  Co.  v.  Davis,  165 
Cal.  796,  134   Pac.  978. 

21.  Mandamus  will  lie  to  compel  a  city 
auditor  to  draw  his  warrant  upon  the  treas- 
urer in  favor  of  a  person  who  has  filed 
with  him  a  duly  authenticated  copy  of  a 
judgment  obtained  agralnst  a  creditor  of  the 
municipality,  notwithstanding  the  fund  out 
of  which  such  payment  should  be  made  has 


been  subsequently  wrongfully  disbursed  by 
such  oflficer.— Ott  Hardware  Co.  v.  Davis 
165  Cal.  795,  134  Pac.  973. 

22.  Appeal— Remedy  by.  If  plain,  speedy 
and  adequate,  mandamus  will  not  lie.— Peo- 
ple ex'rel.  Gesford  v.  Superior  Court,  114 
Cal.    466,   472,   46   Pac.   383. 

Aa  to  effect  of  rl^bt  of  appeal,  see,  post. 
S  1086,  note  pars.  28-31. 

23.  Mandamus  will  not  lie  where  the  peti- 
tioner has  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  law.  And 
an  allegation  that  he  has  not  such  a  remedy 
is  but  a  conclusion  of  law,  and  does  not 
avail  him  where  the  case  is  of  a  character 
that  such  a  remedy  does  exist  under  the 
Jaw.— Turner  v.  Morrissey,  22  Cal.  App.  271, 
134  Pac.  835. 

24.  Aaditlnjr  of  claim  asralniit  coaaty— 
Order  of  superior  court — Madamus. — The  su- 
perior court  has  no  inherent  power  to  make 
an  order  requiring  a  county  auditor  to 
audit  a  claim  against  the  county  for  service 
of  detectives  employed  by  the  grand  Jury  to 
assist  that "  body  in  the  Investigation  of 
crime,  the  auditor  not  being  an  officer  of 
the  court  or  a  party  to  the  proceedings  in 
which  the  order  was  made;  the  remedy  of 
the  claimant  for  such  services  is  by  writ 
of  mandate  directed  to  the  auditor,  under 
the  provisions  of  the  above  and  following 
sections.— Woody  v.  Pealrs,  36  Cal.  App. 
553,  170  Pac.  660. 

26.  Audltoiw^Haa  no  autborlty  to  refuse 
to  draw  bis  warrant  for  claim  allowed  by 
supervisors.  His  duties  are  ministerial  and 
he  must  not  anticipate  violation  of  law. by 
any  one  else.  It  Is  suflflcient  for  him  to  do 
his  duty  under  law  and  not  to  assume  other 
responsibilities.  Mandamus  will  lie  to  com- 
pel auditor  to  draw  warrant. — Worthing- 
ton  v.  Breed,  142  Cal.  102,  104,  75  Pac.  675. 

aa.  Ballots  Told  for  uncertainty— Maada- 
mus  wlU  not  Ue  to  compel  tbelr  canvass.— 

Where  the  ballots  cast  at  a  city  election 
are  void  for  uncertainty,  mandamus  does 
not  lie  to  compel  the  city  counsel  to  can- 
vass the  votes,  for  a  court  wIU  exercise  its 
power  to  issue  the  writ  only  when  some 
useful  purpose  may  be  accomplished 
thereby.— Wilson  v.  Blake,  49  Cal.  Dec.  273. 
147  Pac.  129. 

27.  Bill  of  exceptlona— Compelllajr  set- 
tlement of— Appeal  from  action  of  referee 
refusing  to  settle  bill  of  exceptions  could 
not  afford  defendant  adequate  remedy,  for 
if  on  such  appeal  order  should  be  reversed, 
it  would  not  secure  aggrieved  party  right 
erroneously  denied  him,  vis.,  settlement  of 
statement.  Referee  might  still  refuse  to 
settle  it  and  defendant  at  last  be  compelled 
to  resort  to  mandamus. — Careaga  v  Fer- 
nald,  66  Cal.  351.  853,  5  Pac.  615. 

28.  Same — Duty  of  Judipe  to  settle  bill  of 

exceptions  when  properly  presented  is  im- 
posed on  him  by  law.  And  if  it  contains  re- 
dundant or  useless  matter  It  is  his  duty  to 
strike  it  out.     Party  presenting  bill  of  ex- 
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ceptions  which  contains  literal  transcript  of 
reporter's  notes,  should  be  allowed  oppor- 
tunity to  correct  same,  and  jud^e  can  be 
compelled  by  mandamus  to  take  such  steps 
as.  in  his  Judgrment.  may  be  requisite  for 
purpose  of  striking  out  all  useless  matter 
in  such  statement  and  upon  its  amendment 
to  settle  and  allow  same. — City  of  Santa 
Ana  V.  Ballard,  126  Cal.  677.  679.  59  Pac. 
IS3.  See  Careaga  v.  Fernald,  66  Cal.  361, 
S53,  5  Pac.  616;  Estate  of  Herteman,  73  Cal. 
545,  647,  15  Pac.  121;  Sansome  v.  Myers,  80 
Cal.  483,  486.  sub  nom.  Sansome  v.  Superior 
Court,  22  Pac.  212;  Leach  v.  Pierce,  98  Cal. 
614,  618,  29  Pac.  285;  Tibbets  v.  Riverside  B. 
Co.,  97  Cal.  258,  259,  32  Pac.  174;  Cohen  v. 
Wallace,  107  Cal.  183,  188,  40  Pac.  101;  Win- 
ters v.  Buck,  121  Cal.  279,  280,  68  Pac.  799. 

S0.  Same  —  Ebcerclse  of  dtscretlow  can 
■ot  be  controlled  or  reviewed  by  mandamus. 
Judffe  can  not  be  compelled  to  settle  any 
one  particular  bill  instead  of  another,  or  to 
insert  or  exclude  any  particular  facts;  but 
if  petitioner  is  entitled  to  move  for  new 
trial  and  has  taken  proper  steps  within 
time,  or  has  tendered  bill  of  exceptions  to 
be  used  on  appeal  from  order  within  time 
allowed  by  law,  Judgre  can  not  refuse  to 
settle  and  sign  bill  containing:  record  of 
proceedingrs.  This  is  act  which  law  requires 
his  to  perform — ^and  duty  resulting:  from 
his  office. — ^Leach  v.  Pierce,  93  Cal.  614,  618, 
29  Pac.  285.  See  Careag:a  v.  Fernald,  66 
Cal.  351,  358,  5  Pac.  615;  Estate  of  Herte- 
man, 73  Cal.  545,  547,  15  Pac.  121;  Sansome 
V.  Myers,  80  Cal.  483.  486,  sub  nom.  San- 
some V.  Superior  Court,  22  Pac.  212;  Landers 
V.  Landers,  82  Cal.  480.  482.  28  Pac.  126;  Tib- 
bets  v.  Riverside  B.  Co.,  97  Cal.  268.  259.  82 
Pac  174;  Winters  v.  Buck,  121  Cal.  279, 
281.  53  Pac.  799;  City  of  Santa  Ana  v.  Bal- 
lard. 126  Cal.  677,  679,  59  Pac.  133. 

As  to  matters  of  discretion,  see  par.  51, 
this  note. 


Same— MandamiM  aiaT  Inane  to  com- 
pel Jndse  to  atvn  bill  of  exceptions. — Wood 
y.  Strother,  76  Cal.  545,  550,  9  Am.  St.  Rep. 
249.  18  Pac.  766.  See  People  v.  Lee,  14  Cal. 
510,  511;  People  ex  rel.  Grow  v.  Rosboroug:h, 
29  Cal.  415,  417;  People  ex  rel.  Smith  v. 
Keyser.  53  Cal.  183.  184;  Lin  Tai  v.  Hewill, 
66  Cal.  117.  118;  People  v.  Crane,  60  Cal.  279, 
280. 

SI.  Same  —  Mnndnmna  will  not  lie  to 
strike  matter  from  bill* — ^Mandamus  will  not 
He  to  compel  the  correction  or  striking: 
out  of  matter  from  a  settled  bill  of  excep- 
tions.— ^Holland  v.  Superior  Court,  49  Cal. 
Dec.  211.  146  Pac.  878. 

SS.  Same  — Term  of  Jndse  kavlns  ez-> 
9lred« — Settlement  of  by  Judg:e  before  whom 
action  was  tried  can  not  be  compelled  after 
expiration  of  his  term  of  office,  althousrh  he 
Is  authorized  by  law  to  settle  such  bill. — 
Leach  v.  Aitken,  91  Cal.  484,  485,  28  Pac.  777. 

SS.  Certification  of  transcript  In  criminal 
cnae— The    ^rrlt    w^lll    not    Issue    to    compel 

such  certification  of  transcript  to  permit 
the  defendant  to  reg:ain  his  right  of  appeal 
C.C.P.— 158 


which  was  lost  for  non-compliance  with  the 
provisions  of  section  1247  Penal  Code,  as 
amended  in  1911. — Rhodes  v.  Sarg:ent,  17 
Cal  App.  58.  118  Pac.  727. 

84.  Cbnrter  irlvlns  snpervlaora  rl^kt  to 
reject  any  and  all  bids  for  public  printing: 
when  they  believe  that  public  interests  will 
be  subserved  thereby,  grives  supervisors  Ju- 
risdiction to  decide  such  matter,  and  having: 
such  Jurisdiction  its  Judg:ment  can  not  be 
controlled  by  court  If  court  were  to  in- 
terfere it  would  substitute  its  belief  and 
Judg:ment  for  befief  and  Judg:ment  of  board, 
result  that  our  system  does  not  contem- 
plate.— Stanley-Taylor  Co.  v.  Board  of  Su- 
pervisors. 135  Cal.  486,  488,  67  Pac.  788. 

85.  Common  conncll^-May  be  compelled 
to  advertise  as  required  by  law  for  bids  for 
lie:hting:  streets  and  public  building:s  and 
other  public  places  in  city  and  to  let  con- 
tract under  such  advertisement.  The  law 
can  not  be  evaded  by  Bim.ply  employing 
some  person  or  corporation  from  day  to  day 
to  perform  service. — Construction  of  law 
that   would  allow   this    to  be  done,   would 

.  nullify  object  of  its  enactment. — Santa  Rosa 
L.  Co.  V.  Woodward,  119  Cal.  30,  31,  34,  50 
Pac.  1025. 

86.  Common^law^  proceeding  by  manda- 
mns  Was  employed  an  sapplemental  and 
extraordinary  writ  of  remedial  character, 
and  was  resorted  to  early  in  Eng:lish  Juris- 
prudence from  necessity  of  establishing: 
residuary  method  to  be  used  in  action  where 
law  had  provided  no  other  remedy,  and 
where  in  Justice  there  ought  to  be  one; 
upon  principle  that  no  right  should  be  with- 
out remedy. — People  ex  rel.  Smith  v.  Olds, 
3  Cal.  167,  170,  171,  58  Am.  Dec.  398. 

87.  Constmetlon  of  aectlon^Aa  to  appli- 
cation.— This  section  applies  to  original 
proceeding  in  mandamus  whether  begun  in 
the  superior  court,  in  the  supreme  court  or 
in  a  district  court  of  appeal. — Qould  v.  Moss, 
158  Cal.  548,  111  Pac.  925. 

Aa  to  intention  of  lestalatvret  see  par.  76, 
thia  note. 

88.  Construction  of  Lons  Beacb  cbarter— 
Issue  of  bonds  for  new  pier  and  for  main- 
tenance and  repair  of  old  pier  held  unau- 
thorized, and  a  writ  of  mandate  to  compel 
the  city  clerk  to  attest  such  bonds  was  re- 
fused.— City  of  Long  Beach  v.  Boy n ton.  17 
Cal.  App.  291,  119  Pac.  677. 

89.  Coupons  on  bonds  of  irrlaratlon  dis- 
trict—Mandate Ilea  ufider  this  section  to 
compel  treasurer  of  the  district  to  pay. — 
Hewel  V.  Hogln,  8  Cal.  App.  248,  84  Pac. 
1002. 

dO.  Court-*Havlnff  acted  upon  and  de- 
termined    matter .  witbin     Its     Jurisdiction, 

such  action  and  determination  can  not  be 
void;  and  however  erroneous  such  action 
and  determination  may  have  been,  it  can 
not  be  reviewed  in  proceeding  for  manda- 
mus, nor  could  mandate  be  issued  to  com- 
pel court  to  revise,  rescind  or  review  Its 
own  action  in  premises,  or  proceed  In  any 
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manner  antagronistlc  to  such  action.^ 
Francisco  y.  Manhattan  Ins.  Co.,  86  Cal.  283, 
286. 


41.  Saane-— May  act  mm  effect Irely  by 
twMlnm  mm  by  sraatlBi;  motion  or  request. 
— Kerr  v.  Superior  Court,  180  Cal.  188,  186, 
62  Pac.  479. 


42i  Same— W^ill  sot  be  eonpellcd  to  try 
and  determlae  aetlom  to  annul  marriagre, 
and  petition  for  mandamus  will  be  dis- 
missed without  costs  in  case  where  court 
has  imposed  upon  plaint!^  and  petitioner 
conditions  which  are  too  exacting,  but 
where  petitioner  has  not  offered  to  comply 
with  such  conditions  which  court  miffht 
properly  have  Imposed. — Allen  v.  Superior 
Court,  138  Cal.  604,  606,  66  Pac.  977. 

4S.  Creation  of  reclamation  dijitrlct— By 
order  of  board  of  •vpenriaora— -May  be  coat* 
pelted  by  maadaaiva  where,  upon  the  peti- 
tion of  landowners  therefor,  all  of  the  facts 
required  by  law  are  shown  by  clear  and  un- 
controvertible evidence  so  that  the  refusal 
of  the  board  to  errant  the  same  is  arbitrary. 
— Ingrlin  v.  Hoppin,  166  Cal.  488.  488.  106 
Pao.  682. 

44.  Defemdant  volaatarlly  eoagiplylns  wltb 
BDuiadate  of  court  —  Peadlmir  appeal  from 
Judgrment,  motion  to  dismiss  such  appeal 
would  be  granted.  After  mandate  had  been 
satisfied  there  is  nothing:  In  Judgrment 
rendered  by  court  of  which  defendant  could 
complain  or  by  which  it  could  say  it  was 
ag^errieved. — San  Diego  School  Dlst.  v.  Board 
of  Supervisors,  97  Cal.  488.  439.  82  Pac.  617; 
Board  of  Education  v.  Common  Council,  128 
Cal.  869,  871,  60  Pac.  976;  Moore  v.  Morri- 
son, 180  Cal.  80,  88,  62  Pac.  268. 


4S.  DeauiBd  and  refnaal  —  Distinction  is 
recognised  between  duties  of  public  nature 
or  those  which  affect  public  at  large,  and 
duties  of  merely  private  nature  affecting 
only  rights  of  individuals.  Where  right 
claimed  is  merely  private,  demand  and  re- 
fusal are  necessary,  but  where  duty  sought 
to  be  enforced  is  of  public  nature,  and  no 
one  is  specially  empowered  to  demand,  its 
performance,  law  takes  place  of  demand. — 
Wilson  v.  Board  of  Directors,  188  Cal.  67, 
68,  69,  70  Pac.  1069. 

4d.  Same— Imperative  rule  Is  that  before 
making  application  for  writ  of  mandamus 
express  demand  or  request  must  be  made  on 
defendants  to  perform  act  sought  to  be  en- 
forced by  writ. — ^Wllson  v.  Board  of  Direc- 
tors, 138  Cal.  67.  68.  tO  Pac.  1069. 

See  pars.  70  and  71.  this  note. 

47.  Demand  for  performance  of  act.  be- 
fore application  for  writ  of  mandate  essen- 
tial to  the  granting  of  the  writ. — Ferguson 
v.  Board  of  Education,  7  Cal.  App.  668,  670, 
95  Pac.  166. 


48.  Depositions— A  proper  remedy  for  tke 
Tefasal  of  a  conunlsslon  to  take  depositions, 
in  a  proper  case,  before  Judgment,  for  the 
granting  of  such  commission,  does  not  rest 
in  the  discretion  of  the  trial  court  or  Judge 


in  the  cases  defined  In  the  code,  and  al- 
though the  refusal  might  be  appealable,  the 
appeal  would  in  most  cases  be  entirely  in- 
adequate.— San  Francisco  Gas  &  El.  Co.  t. 
Superior  Court,  166  Cal.  30.  39,  99  Pac.  359. 

As  to  Issnance  of  commission  to  take  dep- 
ositiona,  see  par.  77,  this  note. 

49.  Proper  remedy  to  compel  superior 
Judge  to  pass  upon  return  to  notary  show- 
ing that  witness  has  refused  to  answer 
questions  in  the  taking  of  deposition  be- 
fore notary. — Roussln  v.  Kirkpatrick.  8  Cal. 
App.  7.  12,  16,  96  Pac.  1123. 

50.  Discretion  —  Abnse  of  will  ke  cer« 
rected  by  mandamno  if  case  is  otherwise 
proper. — Wood  v.  Strother,  76  Cal.  645,  549, 
9  Am'.  St.  Rep.  249,  18  Pac.  766.  See  Raisch 
V.  Board  of  Education,  81  Cal.  542,  646,  22 
Pac.  890;  Hunt  v.  Broderlck.  104  Cal,  813, 
315,  37  Pac.  1040;  Keller  v.  Hewitt,  109  Cal- 
146,  149,  41  Pac.  871;  Hensley  v.  Superior 
Court,  111  Cal.  641,  643,  544,  44  Pac.  232; 
County  of  San  Luis  Obispo  v.  Gage.  139  Cal. 
398.  402,  78  Pac.  174. 

As  t^  matters  of  discretion,  see  pars.  154- 
166,  this  note. 


51.  Same— Can  not  be  controlled  by  mas- 
daaivs. — ^Wrlt  can  not  perform  functions  of 
writ  of  error  nor  revise  Judicial  action,  but 
can  only  compel  performance  of  ministerial 
functions,  and  will  only  issue  to  compel  tri- 
bunal to  act  in  same  way.  but  not  in  any 
particular  way.  These  formulas  express  a 
truth,  but  express  it  in  misleading  and  in- 
accurate manner,  and  have  forced  courts  to 
call  acts  "ministerial'*  which  are  not  so. — 
Wood  V.  Strother.  76  Cal.  646,  648,  649.  9 
Am.  St.  Rep.  849,  18  Pac  766. 

See  additional  antliorltles.  par.  29,  this 
note. 

As  to  mandamvs  not  lyins  to  control 
oHlcial  Jndarment  and  discretion,  see  note 
8  L.  R.  A.  316. 

B2.  Discretion  of  conrt  as  to  srantisg 
writ— In  s^neral. — The  granting  of  a  writ 
of  mandate  is  a  matter  within  the  discre- 
tion of  the  court.  It  should  be  granted 
where  necessary  to  protect  a  substantial 
writ,  but  not  where  no  useful  purpose  will 
be  subserved. — ^Holland  v.  Superior  Court, 
169  Cal.  861.  146  Pac.  878. 

63.  Relief  through  an  action  of  manda- 
mus lies  to  a  great  extent  in  the  discretion 
of  the  court.  It  should  be  allowed  only  to 
secure  or  protect  a  clear  legal  right,  and 
should  never  be  granted  when  its  enforce- 
ment would  work  an  injustice  or  accomplish 
a  wrong. — People  ex  rel.  Sill  v.  Murphy.  20 
Cal.  App.  898.  129  Pac.  603.  606. 

64.  Relief  by  mandamus  lies  to  a  great 
extent  In  the  discretion  of  the  court.  It 
should  be  allowed  only  to  secure  or  pro- 
tect a  clear  legal  right,  and  should  never 
be  granted  where  its  enforcement  would 
work  an  injustice  or  accomplish  a  wrong. 
— Devlin  v.  Donnelly,  20  Cal.  App.  495,  129 
Pac.   607,   609. 
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65.  Where  there  is  a  clear  legral  rl^ht, 
the  courts  will  not  ordinarily  refuse  to 
enforce  it  in  disregrard  to  possible  conse- 
quences, but,  where  the  right  is  not  clear 
and  the  duty  of  the  court  is  imperative,  the 
consequences  to  flow  from  grranting  the 
remedy  may  be  considered,  and  this  is  es- 
pecially true  in  determininsr  whether  the 
extraordinary  writ  of  mandamus  should  is- 
sue.— Devlin  v.  Donnelly,  20  Cal.  App.  495, 
129  Pac.  607.  609. 

5«.  Dimnlsaal  off  IndlctmeBt*— Trial  po«t- 
poaed  w^ltkont  due  caii»e. — The  remedy  by 
writ  of  mandate  may  be  invoked  to  com- 
pel the  dismissal  of  an  indictment,  pend- 
ing for  a  series  of  years,  where  trial  is 
postponed  from  time  to  time,  for  more 
than  sixty  days  after  filing  of  indictment, 
without  good  cause  and  over  petitioner's 
protest. — Ford  v.  Superior  Court,  17  Cal. 
App.  3,  118  Pac.  96;  Abbott  v.  Superior 
Court.  17  Cal.  App.  13,  118  Pac.   100. 

57.  Dovbt  extetlBS  a*  to  duty  of  olllcer 

to  act  in  given  case,  courts  will  not  by 
mandamus  compel  him  to  act  (dis.  op.  by 
Sharpstein,  J.). — ^Bank  of  California  v. 
Shaber,  65  Cal.  322,  829. 

58.  Dvtx  of  clerfc— Aid  of  noBayjpealable 
•rder« — ^The  writ  will  not  issue  to  compel 
the  clerk  of  the  superior  court  to  perform 
any  duty  not  enjoined  upon  him  by  law, 
nor  in  aid  of  a  nonappealable  order. — Rose 
▼.  Lelande,   17  Cal.  App.   309,   119   Pac.   532. 

80.  Sane  —  Avtkestlcatloa  of  reporter's 
■oteo— Papem  not  Imelnded  Im  Jadsment- 
roU. — ^The  writ  will  not  issue  to  compel  the 
clerk  of  the  superior  court  to  certify  or 
attest  the  transcript  containing  the  report- 
er's notes,  or  papers  not  included  in  the 
Judgment-roll. — Rose  v.  Lelande,  17  Cal. 
App.   309,    119    Pac.    532. 

90.    Daty  of  Jndse— ^o  proceed  witk  trial 

of  cause  pending  in  his  court  is  duty  re- 
sulting from  office  which  he  holds;  and 
whenever  it  appears  that  he  refuses  to  do 
80,  it  is  not  to  be  doubted  that  supreme 
court  holda  power  to  require  him  by  man- 
damus to  proceed  with  performance  of  such 
duty. — ^People  ex  rel.  Meminger  v.  Sexton, 
24  Cal.  78,  82;  People  ex  rel.  Hamilton  v. 
Barnes,  66  Cal.  694,  596,  6  Pac.  698;  Hogue 
V.  Fanning,   78  Cal.  64,  68,  14  Pac.  660. 

As  to  tmtkWkdmnkum  to  eonipcl  Jadjre  to  try 
caasc,  see  note  84  Am.  St.  Rep.  48. 

CI.  Same— -Duty  of  preliminary  ezamlna- 
tloa  in  case  of  person  charged  regularly 
with  having  committed  public  offense,  ar- 
rested and  brought  before  him.  Is  duty  dis- 
tinctly imposed  upon  Justice  of  peace,  and 
he  may  be  compelled  to  proceed  with  such 
examination  by  mandamus. — People  ex  rel. 
Hamilton  v.  Barnes,  66  Cal.  594,  596,  6  Pac. 
•98. 

C2.    fcffeet  of  delay  In  applylnir  for  writ. 

— The  courts,  require  those  who  would  avail 
themselves  of  the  assistance  of  the  writ  of 
mandamus  to  be  prompt  in  the  enforce- 
ment of  their  rights.  By  the  lapse  of  time 
the   necessary    evidence    is    lost,    and    third 


parties  may  acquire  rights  growing  out  of 
the  existing  state  of  affairs.  Where  the 
parties  have  been  guilty  of  unreasonable 
delay  in  applying  for  the  writ,  the  courts 
have  not  hesitated  to  refuse  such  relief, 
unless  the  delay  was  accounted  for  to  their 
satisfaction.  In  determining  what  will 
constitute  unreasonable  delay  regard 
should  be  had  to  the  circumstances  that 
justified  the  delay,  to  the  nature  of  the 
case  and  the  relibf  demanded,  and  to  the 
question  whether  the  rights  of  the  de- 
fendant or  of  other  persons  h&ve  been 
prejudiced  by  such  delay. — ^MacMulIan  v. 
Kelly,    19   Cal.   App.    700,    127    Pac.    819,    822. 

Am  to  lackes,  see  par.  87,  this  note. 

As  to  the  application  of  the  doctrine  of 
laches  to  mandamus,  see  notes  9  Ann.  Cas. 
845;    20   Ann.   Cas.    1114. 

63.  Bleetlon— Canvasslnir  olllcers  —  Man- 
damus Is  a  proper  remedy  to  compel  the 
canvassing  officers  of  election  to  discharge 
their  duties. — Cerini  v.  DeLong,  7  Cal.  App. 
398,   404,   94  Pac.  582. 

As    to    representation   on    election    board* 

see   par.   190,   this   note. 

tM.  Brroneous  dismissal  of  appeal  by  su- 
perior court. — Where  the  superior  court 
erroneously  dismisses  an  appeal  from  the 
justices'  court  over  which  it  has  Jurisdic- 
tion, upon  the  theory  that  it  has  no  juris- 
diction, mandamus  will  lie  to  compel  the 
court  to  hear  and  decide  the  '  cause. — 
Wldrin  V.  Superior  Court.  17  CaL  App.  94, 
118  Pac.  550;  Blake  v.  Superior  Court,  17 
Cal.  App.  53,  118  Pac.  448. 

See,  also,  par.  218,  this  note. 

eS.  Ehcplratlon  of  time  prescribed  for 
performance  of  olllclnl  act. — While  the  writ 
will  not  ordinarily  issue  after  the  lapse  of 
the  time  prescribed  for  the  doing  of  the 
official  act  sought  to  be  compelled,  yet 
where  the  requirements  of  the  law  have 
been  disregarded  and  defeated,  of  their 
own  volition,  by  the  officers  entrusted  with 
the  duty  which  was  clearly  obligatory,  the 
rule  does  not  apply. — Conn  v.  City  Council, 
17  Cal.   App.  716,  121   Pac.   714,   719. 

6«.  Facts  that  must  be  shown— Course  of 
conduct  required— Refusal  to  follow. — ^In   a 

proceedings  under  the  provisions  of  the 
above  section  to  secure  a  writ  of  manda- 
mus to  an  inferior  tribunal,  before  the  writ 
will  issue  petitioner  must  clearly  show  a 
situation,  through  facts  presented  or  ad- 
mitted in  which  the  law  demands  a  certain 
course  of  action  on  the  part  of  such  in- 
ferior tribunal,  which  it  has  declined  or 
failed  to  pursue. — Ryan  v.  Superior  Court. 
—  Cal.  App.' — ,  192  Pac.  1086. 

67.  FUlns  certlilcates. — Mandate  will  is- 
sue to  compel  secretary  of  state  to  file  cer- 
tificate of  creator  of  bonded  indebtedness 
where  he  refuses  to  do  so  upon  the  ground 
that  the  bonded  indebtedness  created  is 
greater  than  the  subscribed  capital  stock  of 
the  corporation. — Merced  River  El.  Co.  ▼. 
Curry.   157  Cal.  727.  730,  109  Pac  264. 
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08.  FlllBif  eertllled  eopy  of  amended  ar- 
ticles of  incorporation— Daty  of  secretary 
of  staler — A  refusal  by  the  secretary  of 
state  to  file  a  certifled  copy  of  amended 
articles  of  Incorporation  filed  in  the  clerk's 
office  of  the  county  in  which  the  orig^inal 
articles  were  filed,  as  provided  by  law,  on 
the  grround  that  the  certificate  did  not 
include  the  acknowledgrment  of  the  origrinal 
articles,  a  certifled  copy  of  which  had  been 
originally  filed  with  the  .secretary  of  state, 
is  not  justifiable,  and  mandamus  will  lie 
to  compel  him  to  file  the  same. — California 
Tel.  &  Light  Co.  V.  Jordan,  19  Cal.  App. 
536,  126  Pac.  598. 

69.  Where  the  secretary  of  state  refused 
to  file  a  certifled  copy  of  the  amended  ar- 
ticles of  corporation,  for  the  additional 
reason  that  the  chanffd  in  the  designation 
of  certain  stock  as  preferred  amounts  to 
an  increase  of  such  stock  and  a  diminu- 
tion of  the  common  stock  in  violation  of 
law,  such  ground  of  refusal  is  unjustifiable, 
and  mandamus  will  lie  to  compel  the  sec- 
retary of  state  to  file  the  amended  articles, 
notwithstanding  such  objection. — California 
TeL  A  Light  Co.  v.  Jordan.  19  Cal.  App.  636, 
126  Pac.  598. 

70.  Same «— Neeeaalty  for  refusal. — Un- 
doubtedly the  rule  is  that  an  officer  will 
not  be  compelled  by  writ  of  mandate  to  do 
anything  which  he  has  not  first  been  asked 
to  do  and  has  neglected  or  refused.  But, 
where  the  attitude  of  the  ofllcer  toward 
the  matter  has  been  oflftcially  declared  to 
be  such  that  an  application  to  him  would 
be  idle  and  fruitless,  the  reason  for  the 
rule  ceases. — Moore  Y.  Superior  Court,  20 
Cal.  App.  299,  128  Pac.  946,  948. 

See  pars.  46,  47,  this  note. 


71.  Same — ^Wken 

Where  the  court  has.  refused  to  proceed 
with  a  case  on  the  ground  that  jurisdiction 
has  been  lost  by  lapse  of  time,  mandamus 
will  lie  to  compel  the  court  to  reset  the 
case  for  trial,-  even  though  no  request  has 
been  made,  since  the  court,  by  its  attitude, 
has  shown  that  such  request  would  be  use- 
less.— Moore  v.  Superior  Court,  20  Cal.  App. 
299,  128  Pac.  946,  948. 

72.  Fnnetlon  of  writ* — It  is  not  the  func- 
tion of  a  writ  of  mandate  to  review  error. 
— Lapique  v.  Superior  Court,  24  Cal.  App. 
318,   141   Pac.   223. 

78.  Granting  writ— Appeal  from  ordep— 
Effect  of. — A  judgment  granting  a  per- 
emptory writ  of  mandate  to  compel  a  city 
clerk  to  place  the  name  of  a  candidate  on 
the  official  ballot  is  stayed  upon  the  tak- 
ing of  an  appeal  from  the  Judgment  and 
the  giving  of  an  appeal  bond  in  the  sum 
of  three  hundred  dollars,  and  an  order 
thereafter  made,  adjudging  the  appellant 
guilty  of  contempt  for  disobedience  of  the 
judgment,  Is  in  excess  of  the  jurisdiction 
of  the  court. — Ballagh  v.  Superior  Court, 
25   Cal.  App.   149,    142   Pac.   1123. 

As   to   when   writ    graated   generally,    see 

pars.  1-14,  90-127,  this  note. 


As  to  when  writ  w^lll  not  be  granted,  see 

pars.    128-149,   this   note. 

74.  An  application  for  such  writ  is  a 
special  proceeding,  from  the  judgment  in 
which  an  appeal  lies,  as  provided  in  sec- 
tion 939,  ante:  and  section  949,  ante,  pro- 
vides in  such  case,  it  not  being  a  case 
specified  in  sections  942  to  945,  ante,  both 
inclusive,  that  the  giving  of  the  under- 
taking specified  in  section  941,  ante,  stays 
proceedings  in  the  court  below  upon  the 
judgment. — Ballagh  v.  Superior  Court,  25 
Cal.  App.  149,  142  Pac.  1123. 

75.  Intention  of  leglalatare— Was  to  glre 
statutory  anthorlty  and  validity  to  process 
which  is  regarded  as  remedy  of  extra- 
ordinary and  supplemental  character,  and 
to  define  its  functions  and  limit  its  power 
in  accordance  with  recognized  and  estab- 
lished principles  of  common  law. — ^People 
ex  rel.  Smith  v.  Olds.  3  Cal.  167,  174,  58  Am. 
Dec.    398. 

Aa  to  construction  of  section,  see  par. 
37,    this   note. 

7e,  Irrigation  diatrlct— Covpona  on  honds 
of<— Mandate  lies  under  above  section  to 
compel  treasurer  of  district  to  pay. — Hewel 
v.  Hogin»  3  Cal.  App.  248,  84  Pac.  1002. 

77.  Issuance  of  commlaalon  to  take  depo- 
sitions  under  sections  2020  and  2021,  post. 

— In  a  case  within  the  definition  of  the 
statute  the  court  is  without  discretion  to 
refuse  to  issue  the  commission,  and  in  the 
event  of  his  refusal  a  writ  of  mandate 
will  issue  to  compel  such  issue.  Conceding 
that  the  order  Is  one  made  after  judgment, 
and  appealable,  the  remedy  by  appeal  is 
not  exclusive,  and  It  is  inadequate. — San 
Francisco  Gas  &  Bl.  Co.  v.  Superior  Court, 
155   Cal.   39,   99   Pac.   369. 

As  to  mandamns  being  proper  remedy  for 
refusal  to  Isaue  eomailsalou  to,  take  testi- 
mony, see   pars,   48,  49,   this  note. 

78.  Issuance  of  permit  by  police  commis- 
sioners.— Where  municipal  ordinances  im- 
pose upon  the  board  of  police  commission- 
ers the  plain  duty  of  issuing  a  permit, 
upon  ascertaining  the  conditions  precedent 
attached  to  such  issuance,  and  refuse  to 
do  so  in  a  case  where  such  conditions  exist, 
the  writ  will  issue  to  compel  the  perform- 
ance of  the  duty  imposed. — Laurelle  v. 
Bush,  17  Cal.  App.  417,  119  Pac.  953. 

70.     Issuance  of  wrlt—^DIncretlon  of  conrt 

*■• — The  issuance  of  a  writ  of  mandate  lies 
to  a  considerable  extent  in  the  discretion 
of  the  court.  Will  not  issue  where  Its  issu- 
ance will  work  injustice,  or  produce  con- 
fusion and  disorder,  or  operate  harshly, 
or  where  it  will  not  promote  substantial 
justice  (dictum). — Bashore  v.  Superior  Court, 
152  Cal.  3,  91   Pac.  801. 

As  to  discretion  of  court  In  fssulug  wrlt» 

see  pars.  50,  51,  this  note. 

As  to  the  wHt  not  being  a  .writ  of  rlgbt, 

see   pars.    157-159,   this   note. 

80.     Where    a    continuance    was    granted 
upon  request,  upon  condition  that  the  party 
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p.iy  certain  designated  items  of  cost,  actual 
payment  of  which  is  not  exacted  at  the 
time,  it  is  within  the  discretion  of  the 
supreme  court  to  refuse  a  writ  to  compel 
the  court  to  proceed  to  trial  of  the  case 
so  longr  as  the  items  of  cost  remain  unpaid. 
— Bashore  v.  Superior  Court,  162  Cal.  4, 
91   Pac.  801. 

81.  Saaie— Bxerelsc  of  not  eompelled  by 
writ. — The  supreme  court  will  not,  by  pro- 
ceeding in  mandamus,  compel  the  superior 
court  or  a  Judgre  thereof  to  make  orders 
in  matters  confided  to  thlr  discretion, 
where  they  are  called  upon  to  act  upon 
evidence  satisfactory  to  them,  and  the 
evidence  of  essential  facts,  though,  it  may 
be,  formally  sufficient,  .is  not  satisfactory 
to  them,  except  in  cases  of  manifest  abuse 
of  discretion. — Bender  v.  Hutton,  160  Cal. 
373,    117    Pac.    822. 

82*  Jvrlsdlctloa— DeternilBatloB  of  court 
lUi  matter  of  Uiw^  parely,  that  it  had  no 
power  to  vacate  order  made  setting:  apart 
homestead  does  not  depend  on  any  facts, 
but  wholly  upon  consideration  of  powers 
of  court.  Law  especially  enjoins  upon  su- 
perior court  duty  of  hearing  and  deter- 
mining all  matter  within  its  jurisdiction 
which  come  properly  before  it,  and  motion 
to  vacate  such  order  coming:  on  properly 
t&  be  heard,  if  court  refuse  to  entertain 
such  motion  as  matter  of  law,  mandamus 
will  lie  to  compel  court  to  hear  and  act 
upon  such  motion. — Cahlll  v.  Superior 
Court,  146  Cal.  42,  46,  78  Pac.  467.  See 
Merced  Min.  Co.  v.  Fremont,  7  Cal.  130,  133; 
Ortman  v.  Dixon,  9  Cal.  23,  24;  Heinlen  v. 
Cross,  68  Cal.  44,  46;  People  ex  rel.  Hamil- 
ton V.  Barnes,  66  Cal.  594,  596,  6  Pac.  698; 
Crocker  v.  Conrey.  140  Cal.  213,  218,  73 
Pac.   1006. 

SSL  Same— DctenulnatloB  of  court  vpoa 
faet»  obowa  as  to  its  Jurisdiction  of  par- 
ticular cause  is  deemed  flnal  and  conclu- 
sive upon  supreme  court  when  review  of 
that  determination  is  spuffht  by  proceed- 
inga  in  mandamus. — Cahill  v.  Superior 
Court.   145  Cal.   42,   46.  78   Pac.   467. 

84.  Same— Daty  of  kearias  and  detcr- 
mlulair  all    matters   wlthiu    Its    Jarlaatcttou 

and  which  properly  come  before  it,  is 
duty  which  law  especially  enjoins  upon 
superior  court  and  upon  Judgre  thereof. 
Motion  to  vacate  order  setting^  apart  home- 
stead beinff  properly  before  court,  if  Jud8:e 
decides  as  matter  of  law  that  court  had 
no  power  to  make  order  of  kind  applied  for, 
he  may  be  compelled  to  proceed  by  man- 
damus, otherwise  writ  of  mandate  would 
be  practically  useless.  Court  can  not,  by 
holdinflT  without  reason  that  it  has  no  Juris- 
diction, devest  itself  of  Jurisdiction  and 
evade  duty  of  hearing  and  determining 
matter. — Cahill  v.  Superior  Court,  145  Cal. 
42,  46,  78  Pac.  467.  See  Merced  Min.  Co. 
V.  Fremont.  7  Cal.  180,  132;  Ortman  v. 
Dixon,  9  Cal.  23,  24;  Heinlen  v.  Cross,  63 
Cal.  44,  46;  People  ex  rel.  Hamilton  v. 
Barnes,  66  Cal.  694,  596,  6  Pac.  698;  Temple 
v.  Superior  Court,   70  Cal.  211.  212,   11  Pac. 


699;  Crocker  ▼.  Conrey,  140  Cal.  218,  218. 
73  Pac.   1006. 

85.  .Same  —  Necessary  lesal  dcducttoa 
from  facta  stated  showing:  that  aggrieved 
party  has  been  denied  writ,  which  it  was 
plain  legal  duty  of  officer  to  have  granted 
and  without  his  proper  discretion  to  refuse, 
mandamus  is  appropriate  remedy  to  obtain 
relief. — Uundberg  v.  Belcher.  118  Cal.  589, 
590.   50  Pac.   670. 

86.  Same— -To  try  eansc  or  kear  appeal 
depending  apoa   extateace  of   eertaln   tuetm, 

and  court  having,  upon  evidence  consisting 
either  of  affidavits  or  of  record,  made  its 
determination  as  to  such  facts,  although 
erroneously,  yet  supreme  court  can  not  in 
mandamus  proceedings  go  behind  its  deter- 
mination and  itself  consider  from  evidence 
whether  or  not  Jurisdiction  existed. — Ca- 
hill V.  Superior  Court.  145  Cal.  42,  45.  78 
Pac.  467.  See  People  ex  rel.  Wheaton  v. 
Weston,  28  Cal.  639,  640;  Lewis  v.  Barclay, 
35  Cal.  213,  214;  Francisco  v.  Manhattan 
Ins.  Co.,  36  Cal.  283,  286;  People  v.  Sexton, 
37  Cal.  632,  584;  Strong  v.  Grant,  99  Cal. 
100,  102,  33  Pac.  788;  Kerr  v.  Superior  Court. 
130  Cal.  188,  185,  62  Pac.  479. 

87.  Lacheo -» Allow^lag  sevea  years  to 
elapae  after  dismissal  of  policeman  from 
force  before  bringing  action  for  mandamus 
to  compel  his  reinstatement,  causes  such 
action  to  be  barred  by  laches;  courts  will 
not  allow  parties  to  sleep  on  their  rights 
for  so  many  years  and  then  invoke  aid  of 
this  prerogative  writ. — Jones  v.  Board  of 
Police  Commissioners.  141  Cal.  96,  97,  74. 
Pac.    696. 

Aa  to  effect  of  delay  la  apply  lag  for  w^rlt* 

see  also  par.   62,  this  note. 

88.  Law  alllftlag  right  to  spcclilc  relief 
from  certala  faets,  and  there  being  no 
question  made  as  to  eixstence  of  such  facts, 
court  has  no  discretion  to  refuse  relief.  In 
such  case  limit  of  discretionary  power  has 
been  reached  and  nothing  but  clear  duty 
remains,  and  if  relief  is  refused  and  there 
is  no  appeal  or  other  plain,  speedy,  and 
adequate  remedy,  mandamus  will  lie  to 
compel  it. — Hensley  v.  Superior  Court,  111 
Cal.   541,   643,    544,   44   Pac.    232. 

80.  Siaadamao— Caa  aot  serve  parpooe  of 
actloa     for    moaey    had    and    reeelved. — It 

can  only  compel  performance  of  duty  en- 
Joined  by  law. — Kings  Co.  v.  Johnson,  104 
Cal.    198,    201,   37  Pac.   870. 

00.  Same— win  lie  to  conkpel— Example 
of  acts  eompelled^Act  of  Jadlclal  body  or 
olBcer. — It  is  undoubtedly  true  that  the 
writ  of  mandamus  is  not  a  writ  of  error, 
and  that,  generally  speaking,  it  is  not  avail- 
able  for  the  purpose  of  altering  or  varying 
in  any  particular  the  finding  of  a  Judicial 
or  quasi-Judicial  body  or  officer  acting  with- 
out its  or  his  appellate  Jurisdiction:  but 
where  the  facts  are  undisputed  and  the  only 
matter  to  be  determined  is  the  duty  of  the 
body  or  officer  under  the  law,  the  court  will 
defend  such  duty  and  enforce  not  only  its 
oerformance,   but   the   carrying   out   of   the 
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obligratlon  to  the  respondent  body  or  offlcef 
in  a  particular  manner, '  and  where  the 
board  of  directors  of  an  Irrigration  district 
found  that  petitioner's  land  was  beinsr 
imitated  by  means  of  a  pumplner  plant* 
which  fact,  established,  entitled  him.  to 
have  the  land  excluded  from  such  district, 
this  fact  could  not  be  nullified  by  an  errone- 
ous meaning:  griven  to  the  statute. — Harel- 
son  V.  South  San  Joaquin  Irr.  Dist.,  20  Oal. 
App.    324.    128    Pac.    1010.    1014. 

As  to  discretion  In  issvlns  mandamiMf  see 

pars.    52-64,   this   note. 

Aa  to  effeet  of  appeal  from  order 
Ins  tvrit,  see  pars.  78,  74,  this  note. 

As    to    aabjects    of    writ*    see    pars, 
this  note. 


Ing  examination  in  accordance  with  rules 
of  board  and  found  proficient  therein,  and 
also  found  to  be  of  good  moral  characte*-. 
—Keller  v.  Hewitt,  109  Cal.  146.  148,  41  Pac. 
871. 


2-14. 


81.  Same  —  Same  —  Advertisement  of 
Mtreet-rallrond  fmnclilse. — The  writ  will 
not  issue  to  control  the  discretion  of  the 
governing:  body  of  a  municipality  as  to 
whether  they  will  advertise  an  application 
for  such  franchise. — McGinnis  v.  Mayor  etc., 
153   Cai.   714,   96  Pac.   867. 

02.  Same— Snme— Apportionment  of  elec- 
tion olileers. — A  writ  of  mandate  will  not 
lie  to  compel  the  city  council  of  such  city 
to  apportion  the  ofilcers  of  the  election 
boards  at  a  recall  election  among:  persons 
belonging:  to  different  political  parties,  as 
required  by  that  section,  in  the  absence 
of  an  averment  that  the  council  threatens 
to  disobey  the  section  in  that  particular. 
—Vincent  v.  Mott.  168  Cal.  842,  125  Pac.  846. 

See   par.   190.   this  note. 

O:).     Same— -Same— Assessment  of  taxes. — 

The  failure  of  the  state  board  of  equaliza- 
tion to  make  any  order  disposing:  of  a 
protest  filed  by  a  city  assessor  after  the  stat- 
utory time  is  not  a  breach  of  duty,  and 
mandamus  will  not  lie  to  compel  the  entry 
of  such  order.  The  act  of  placing:  the 
alleg:ed  nonoperative  property  of  a  public 
service  corporation  on  the  operative  list  is 
as  valid  as  if  the  belated  protest  had  not 
been  filed. — Pacific  Electric  Ry.  Co.  v. 
Rolkin,  164  Cal.  154,  128  Pac.  20. 

M.  Same — Same — ^AnAltor  to  aadlt  valid 
and  learal  claim  ag:ainst  county  where  board 
of  supervisors  have  not  exceeded  their  pow- 
ers in  allowing:  such  demand. — Hunt  v. 
Broderick,    104    Cal.    818.    815,   87   Pac.    1040. 

As    to    svbjects    of    relief    by    mandamns» 

see  pars.  1-14.  90-127,  this  note. 

As  to  when  writ  of  mandamas  will  not 
He   generally,   see    pars.    128-149,    this    note. 

9G.  Same— Same— Auditor  to  draw  war* 
rant  for  claim  allowed  by  supervisors  for 
road  work  which  they  had  authority  to 
order  done. — Davis  v.  Whidden,  117  Cal.  618, 
623,    49    Pac.    766. 

00.  Same— Samc^Ajidltor  to  recoi:nlse, 
compute,  and  enter  taz-leiry  In  accordance 
with  rate  fixed  by  board  of  supervisors. — 
Morton  v.  Broderick,  118  Cal.  474,  480,  481, 
50    Pac.    644. 

07.  Same^Sa me— Board  of  education  to 
Issue  eertlllcatc  as  teacher  to  person  pass- 


— Same— Board  of  library  ti 
tees  to  draw  and  deliver  warrant  from 
library  fund  of  city  in  payment  for  supplies. 
althoug:h  board  had  theretofore  allowed 
claims  and  issued  warrants  therefor  which 
were  left  with  librarian,  and  librarian  had 
unlawfully  obtained  payment  thereof  and 
had  absconded. — Robertson  v.  Library  Trus- 
tees.  136  Cal.   408,  406,   69   Pac.  88. 

00.  Same— Same— -Board  of  trustees  of 
city  to  call  election. — Frederick  v.  San  Luis 
Obispo.    118    Cal.    391.    393.    50    Pac.    661. 

100.  Same  —  Same  —  Canvassing;  election 
returns. — The  mode  and  manner  of  can- 
vassing election  returns  is  provided  by  the 
statute,  and  when  a  showingr  is  made  that 
the  duty  so  devolving  upon  the  board  of 
supervisors,  sitting:  as  a  board  of  canvass* 
ers,  Is  not  being:  performed,  or  is  being 
performed  in  a  manner  otherwise  than  that 
provided  by  law.  mandamus  is  the  proper 
remedy. — People  ex  rel.  Del  Valle  v.  Butler. 
20  Cal.  App.   379,   129  Pac.  600,  601. 

As  to  mandate  to  compel  city  council  to 
pass  upon  a  demandt  see  pars.  6,  104,  this 
note. 

101.  Same— Same— city  clerk  to  connter- 
mlmn    certUled    Improvement    bonds    of   city, 

law  requiring  him  to  do  so. — City  of  Los 
Ang:eles  v.  Hance,  122  Cal.  77,  78,  54  Pac. 
387. 

102.  Same  —  Same —>  City  clerk  to  draw 
warrant    for    purchaae-mDney    for    land   as 

site  for  fire-engine  house,  as  provided  by 
ordinance. — City  of  Santa  Barbara  v.  Davis, 
142  Cal.  669,   672,  76  Pac.   495. 

108.  Same — Same— City  treasurer  to  par 
w^arrant    draw^n    by    board    of   education   as 

salary  to  teacher  of  kindergarten  class, 
drawn  against  fund  known  as  grammar 
and  primary  school  fund. — Sinnott  v.  Co- 
lombet.  107  Cal.  187,  193.  28  L.  R.  A.  594,  40 
Pac.  329. 

104.  Same— -Same— Claim  asalnst  munlei- 
pallty. — It  is  not  the  duty  of  the  treasurer 
to  pay  a  claim  against  the  city,  which  has 
not  been  reduced  to  Judgment  and  which 
has  been  rejected  by  the  city  trustees.  He 
is  a  mere  ministerial  officer,  and  exercises 
no  Judicial  functions.  It  must  be  plain 
that  his  election  to  pay  or  refuse  payment 
of  such  claim  is  no  legal  determination  of 
its  validity,  nor  would  it  be  binding  upon 
the  city  or  the  claimant.  Under  such  cir- 
cumstances no  court  would  issue  the  writ 
of  mandate,  but  would  hold  that  the  claim- 
ant must  proceed  against  the  city  in  the 
proper  form  to  establish  his  right  to  the 
payment. — ^Madary  v.  City  of  Fresno,  20  Cal. 
App.    91.    128    Pac.    840,    844. 

108.  Same ->  Same  —  Clerk  of  Justices* 
court  to  file  allldavit  in  undertaking  for 
attachment. — Kozminsky  ▼.  Williams,  126 
Cal.  26,   29,  58  Pac.  310. 
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106.  Same— Same-— Clerk  of  court  to  lasne 
execution  when  condition  imposed  in  order 
ffranting:  new  trial  has  not  been  complied 
with. — Garoutte  v.  Haley,  104  Cal.  497,  602, 
38  Pac.  194. 


107.  Same— Same-— Comtroller  to  draw  Iita 
warrant  omlx  'or  what  is  expressly  author- 
ized by  statute. — Sawyer  v.  Colsran,  102  Cal. 
25J,  293,  36  Pac.  680. 

108.  Same— Same-— Corporation  to  open 
ita  books  and  allovr  reffiatry  In  case  where 
corporation  refuses  to  recognize  owner  of 
stock  as  shareholder  and  refuses  to  deliver 
to  him  new  certificate  for  shares. — Herbert 
Kraft  Co.  Bank  v.  Bank  of  Orland,  133  Cal. 
64.   67,   66   Pac.   143. 

100.  Same— >Same— Coart  to  allovr  sua- 
pended  attorney  to  appear  and  prosecute 
in  his  own  behalf  cause  of  action  which  in 
good  faith  has  been  assigrned  to  him. — 
Philbrook  v.  Superior  Court.  Ill  Cal.  31, 
35,    43    Pac.    402. 

110.  Same— Same— Conrt  to  make  decree 
•how^lns  dnc  notice  to  creditors,  leffal  no- 
tice havins  been  firiven  and  due  proof 
thereof  havinsr  been  made. — Hensley  v.  Su- 
perior Court,   111  Cal.  641.   643,   44  Pac.  ^232. 

111.  Same— Same -f-Exclasion  off  land 
from  Irrigation  district. — Since  the  Irriga- 
tion District  Act  makes  no  provision  for  an 
appeal  from  the  decision  of  the  board  of 
directors,  and  there  is  therefore  no  speedy 
or  adequate  remedy  by  appeal,  it  follows 
that  mandamus  will  lie  to  the  board  of 
directors  of  such  a  district  to  have  excluded 
from  such  district  certain  lands  which  have 
other  sources  of  water  supply,  and  do  not 
need  such  system  of  irrigration. — Harelson 
V.  South  San  Joaquin  Irr.  Dist.,  20  Cal.  App. 
324.  128  Pac.   1010,   1013. 

lia.  Same— Same— Inspection  off  corpo- 
rate books  and  records. — Where  the  rigrht 
to  inspect  the  books  of  a  corporation  is 
Siven  by  statute,  the  rule  is  that,  unless 
the  statute  Imposes  restrictions  or  limita- 
tions, the  rigrht  is  absolute,  and  it  may  be 
enforced  by  mandamus,  regrardless  of  tho 
purposes  or  motives  of  the  stockholders,  or 
the  existence  of  grood  causes.  Where  the 
right  to  be  enforced  is  a  common-law  right, 
the  issuance  of  the  right  is  discretionary, 
and  the  motives  of  the  applicant  may  be 
questioned,  and  he  is  required  to  show  good 
causes  for  granting  the  relief. — Hobbs  v. 
Tom  Reed  Gold  Min.  Co.,  164  Cal.  497,  129 
Pac.   781,   788. 

IIS.  Same— Same  Jodge  to  fix  amonnt 
off  stay-bond  upon  appeal  by  defendant  from 
Judgment  entered  against  him. — Spencer  v. 
Troutt,  133  Cal.  605.  609,  65  Pac.  1083. 

114.  Same— Same— Jadge  to  ilz  ander- 
takinv  to  stay  proceedings  npon  appeal  from 
judgment  directing  delivery  of  possession 
of  real  property. — Gutierrez  v.  Hebbard,  104 
Cal.  103.  105.   37  Pac.  749. 

118.  Same— Same— Jadpre  to  bear  and 
determine    motion   ffor   change   off   veBnc    to 

place  off  residence  of  defendant. — Hennessy 
v.  Nicol,  106  Cal.  138,   142,  38  Pac.  649. 


116.  Same— Same  Jovenlle  eonrt  olllcer, 
payment  off  salary  off. — There  being  no  con- 
stitutional objection  to  the  act  of  1911, 
designated  as  the  "Juvenile  court  law," 
mandamus  will  lie  to  compel  the  payment 
by  the  county  auditor  of  the  salary  of  a 
probation  officer  legally  appointed  under 
the  provisions  of  that  act. — Moore  v.  Wil- 
liams,  19  Cal.  App.  600,   127  Pac.  509. 

117.  Same  —  Same  —  Payment  off  ffuU 
amount  appropriated  by  act  appropriating 
money  for  support  of  minor  orphans  in 
favor  of  institution  supporting  such  minors. 
— Grand  Lodge  v.  Markham,  102  Cal.  169, 
171,   36  Pac.  ,423. 

118.  Same— Same— Payment  off  salary  as 
public  olllcer— Trial  off  title   to  olllce. — One 

who  is  the  de  Jure  and  de  facto  incumbent 
and  in  possession  of  a  public  office  is  en- 
titled to  the  writ  to  compel  payment  of 
his  salary,  if  it  is  refused;  but  where  the 
petitioner  is  not  in  possession  of  the  office 
and  has  performed  none  of  its  duties  dur- 
ing the  time  for  which  the  salary  is 
claimed,  but  another  is  in  possession  under 
color  and  claim  of  right,  and  has  collected 
the  salary,  mandamus  will  not  lie  to  try 
the  petitioner's  right  to  the  office,  or  com- 
pel payment  of  the  salary  of  the  office,  un- 
til his  title  has  been  finally  adjudicated  in 
an  appropriate  proceeding. — Black  v.  Police 
Commissioners,  17  Cal.  App.  312,  119  Pac. 
674. 

See.  also.  pars.  121  and  199  et  seq.,  this 
note. 

119.  Title  to  office  may  be  tried  in  a 
mandamus  proceeding  by  one  asserting 
that  he  is  a  de  Jure  officer  to  compel  an- 
other public  officer,  not  the  claimant,  to 
audit  and  approve  his  demand  for  salary  as 
such  officer. — Bannerman  v.  Boyle,  160  Cal. 
203,    116   Pac.   732. 

120  Same— Same— Reinstatement  off  stu- 
dent  as   pnpU   in   state   normal   school   who 

possesses  all  requisite  qualiflcations  for  ad- 
mission as  student  and  had  been  regularly 
admitted  as  such,  but  who  was  unlawfully 
expelled. — Miller  v.  Dailey,  136  Cal.  212,  221, 
68    Pac.    1029. 

121.  Same— Same— Salary  off  public  olll- 
cer,   auditing   off   and    Issuance    off   warrant. 

— Mandamus  is  an  appropriate  remedy  to 
compel  an  auditing  officer  to  issue  a  war- 
rant for  the  compensation  of  the  employees 
or  officers  of  a  city,  county,  or  state,  where 
the  amount  thereof  is  so  fixed  by  law, 
ordinance,  or  otherwise  that  the  act  of 
auditing  the  same  and  drawing  a  warrant 
accurately  is  merely  ministerial  in  charac- 
ter.—Scott  v.  Boyle,  164  Cal.  321.  128  Pac. 
941.    942. 

See  pars.  104.  121.  and  199  et  seq.,  this 
note. 

122.  Same — Same— Secretary  off  corpora- 
tion who  has  custody  of  records  to  allow 
stockholders  right  to  inspect  same. — John- 
son V.  Langdon.  125  Cal.  624,  627,  87  Am. 
^t.  Rep.   156,   67   Pac.   1060. 
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123.     Same — Same— Settlement    off    bill    off      where  board  may  gr&nt  county  certifleates 


ezcevtions  according  to  facts  by  superior 
court. — Crooks  v.  Superior  Court,  136  Cal. 
23,   26,   68   Pac.   96. 

124.  Some— Same  —  Same  —  Appeal  from 
or4cr  amending^  Jadffnient. — While  the  right 
of  tlie  trial  court  to  amend  or  correct  its 
own  Judgments  in  Immaterial  matters  occa- 
sioned by  inadvertence,  wh^en  such  amend- 
ment is  objected  to,  and  an  appeal  sought 
from  the  order,  a  writ  of  mandate  will  issue 
to  compel  the  settlement  of  a  bill  of  ex- 
ceptions upon  such  appeal,  when  such  set- 
tlement is  refuseu. — Calkins  v.  Monroe,  17 
Cal.   App.    326,    119   Pac.    680. 

125.  Same— Same— Street  •aperlntendent 
to  pay  over  to  party  entitled  thereto  money 
advanced  to  him  by  contractor  to  cover 
compensation  of  city  engineer  as  part  of 
incidental  expenses  required  by  law  to  be 
so  advanced. — Fitzhugh  v.  Ashworth,  119 
Cal.  393.  400,  51  Pac.  635. 


126.  Same— Same— Superior  coort  to  al- 
loiv^  amendment  directed  by  appellate  court 

on  appeal  and  to  proceed  with  trial  of 
cause. — Dixon  v.  Risley,  114  Cal.  204,  206, 
46   Pac.   6. 

127.  Same  —  Same  ^  Treaanrer  to  repay 
ezeeas  taxes  paid  to  assessor. — Corbett  v. 
Widber.  123  Cal.  154,  155,  55  Pac.  764. 

12S.  Same— -W^IU  not  He  to  compel — Ex- 
amples of  acts  not  compelled— Assensor  to 
assess  street-railway  in  excess  of  its  value. 
— Clunie  V.  Siebe,  112  Cal.  698,  697,  44  Pac. 

1064. 

129.  Same— Same— Auditor  to  allow  claim 
incurred  during  prior  year  against  fund 
raised  for  subsequent  year,  notwithstand- 
ing such  claim  had  been  reduced  to  Judg- 
ment, and  provision  for  its  payment  had 
been  attempted  to  be  made  by  supervisors 
by  special  tax  levied  and  collected  in  such 
subsequent  year  and  placed  in  general  fund. 
—Smith  v.  Broderick,  107  Cal.  644,  48  Am. 
St.  Rep.  167,  40  Pac.  1033. 

130.  Same  —  Same— Auditor  to  draw  hia 
tvarrant  for  Illegal  claim  against  county, 
although  it  has  been  allowed  by  board  of 
supervisors. — Walton  v.  McPhetrldge,  120 
Cal.  440,  444,  52  Pac.  731. 

131.  Same— Same-— Auditor  to  draw  ivnr- 
rant  for  salary  for  commissioners  appointed 
under  unconstitutional  law.  —  Denman  v. 
Broderick.  Ill  Cal.  96.  99,  43  Pac.  516. 

132.  Same— Same— Auditor  to  draw  w^ar- 
rant  in  favor  of  shorthand  reporter  of  court 
for  transcribing  notes  taken  at  preliminary 
examination  where  defendant  was  dis- 
charged.— Mattingly  v.  Nichols,  133  Cal.  332, 
834.  65  Pac.   748. 

133.  Same— Same— Board  off  education  to 
declare  teacher  elected  after  vote  only  be- 
ing taken  in  her  favor. — Malloy  v.  Board 
of  Education,  102  Cal.  642,  646,  36  Pac.  948. 

134.  Same— Same— Board  of  Education  to 
issue  county  certlflcate  without  examination 
to  any  one  coming  within  terms  of  section 
1775   of   Political   Code,  providing  for  cases 


without  examination. — Kemble  v.  McPhalll, 
128  Cal.  444.  447,  60  Pac.  1092. 

185.     Same-^Same— Clerk  to  enter  default 

where  service  summons  has  been  set  aside 
and  vacated. — Elder  v.  Grunsky,  127  Cal.  67, 
68,  59  Pac.  300. 

1S6.  Same— Same— Clerk  of  court  to  Is- 
sue execution  against  plaintilT  In  action  of 
Interpleader  involving  disputed  right  to 
fund  which  plaintiff  had  deposited  ih  court 
and  action  had  been  dismissed  as  against 
him. — Long  v.  Superior  Court,  127  Cal.  686, 
688.  40  Pac.  464. 


137.  Same— Same— Court  to  act  upon 
tion  to  vacate  Injunction  pending  appeal 
from  judgment  granting  such  injunction. — 
Rogers  v.  Superior  Court,  126  Cal.  188,  188, 
58  Pac.  452. 

138.  Same.— Same^-Court  to  render  deci- 
Mion  and  Judirment  in  action  of  ejectment 
where  defendant  has  pleaded  former  Judg- 
ment in  same  court  quieting  title  as  against 
plaintiff  to  same  property  and  that  appeal 
was  still  pending  in  such  action.  Judge  may 
exercise  proper  discretion  to  continue  mat- 
te^  until  determination  of  such  appeal. — 
Smith  V.  Jones,  128  Cal.  14,  15,  .60  Pac.  466. 

138.  Same  —  Same  ^  Discretloaary  power 
of   supervisors   in   advertising   for    bids   for 

sprinkling  of  roads. — Splivalo  v.  Bryan,  102 
Cal.   403,   405,   36  Pac.   780. 

As  to  matters  of  discretion,  see  pars.  154- 
156.  this  note. 

140.  Same — Same— Illegal,  etc^  act — Will 
not  lie  to  compel  performance  of. — It  is  well 
settled  that  mandamus  will  not  lie  to  com- 
pel the  performance  of  acts  which  are  Il- 
legal, contrary  to  public  policy,  or  which 
tend  to  aid  an  unlawful  purpose. — Cook  v. 
Noble,  181  Cal.  720,  186  Pac.  150.  approving 
doctrine  Godwin  v.  Caroline  Telephone  Co., 
136  X.  C.  258.  103  Am.  St.  Rep.  941.  1  Ann. 
Ca9.  203,  67  A.  L.  R.  251.  48  S.  E.  636. 

See.  also,  notes  89  Am.  Dec.  731;  1  Ann. 
Cas.  204. 


141.  Same— Same — Issuance  of  liquor  li- 
cense by  municipal  authorities  where  peti- 
tioner does  not  bring  forth  sufficient  evi- 
dence of  his  compliance  with  requirements 
of  ordinance  providing  for  issuance  of  such 
license. — Hippen  v.  Ford,  129  Cal.  315,  317, 
61   Pac.   929. 

142.  Same  —  Same  ^  Justice  of  peace  to 
render  Jndfcment  by  default  against  defend- 
ant after  overruling  of  demurrer. — Hall  v. 
Kerrigan,  135  Cal.  4,  6,  66  Pac.  868. 

143.  Same— Same— Not  lie  to  compel  a 
referendum  under  city  ciiarter  of  Los  An- 
geles, where  the  petitions  required  therefor 
were  not  filed  within  the  thirty-day  limit, 
upon  the  expiration  of  which  the  ordinance 
became  effective  and  beyond  the  reach  of 
a  referendum. — Rushton  v,  Lelander,  15  Cal. 
App.  449,  115  Pac.  56. 

144.  Same  —  Same  —  Not  lie  to  compel 
board  of  pollee  commissioners  of  San  Fran- 
cisco to  issue  written  permits  to  carry  wea- 
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pons  to  agents  of  a  society  orgranlzed  for 
the  prevention  of  cruelty  to  children  and 
animals.— United  States  Protective  Assn.  v. 
Board  of  Police  Commissioners.  14  Cal.  App. 
350,  111  Pac.  755. 

145.  Same — Same  — Not  He  to  compel 
■ehool  trnsteea  to  reinstate  teacher  who  has 
been  dismissed  without  a  hearing,  a  plain, 
speedy  and  adequate  remedy  at  law  existing 
In  an  action  on  contract  for  his  salary. — 
Taylor  v.  Mahoney,  12  Cal.  App.  549,  563,  107 
Pac.  1012. 

14e.  Same^Sarae— Performance  of  a  vain 
act,  such  as  the  filing  of  an  ineffective  cer- 
tificate showing  an  Increase  of  capital 
stock,  which  is  absolutely  void,  for  failure 
to  give  the  notice  of  meeting  at  which  the 
Increase  was  voted  as  prescribed  by  the 
constitution  and  section  859  Civil  Code. — 
Navajo  Mln.  Co.  v.  Curry,  147  Cal.  682,  82 
Pac.  247. 

147.  Same — Same— Restoration  to  mem- 
berahlp  of  party  who.  having  signed  written 
constitution  and  by-laws  of  Odd  Fellows 
lodge,  has  thereafter  been  expelled  under 
provisions  of  by-laws  for  violation  thereof. 
—Levy  V.  Magnolia  Lodge,  110  Cal.  297,  310, 
42  Pac.  887. 

As  to  mandamus  to  obtain  relnstatment 
la  clob  or  other  social  organisation,  see 
notes  8  L.  R.  A.  195,  196;  59  Am.  St.  Rep. 
200-20S. 

148.  Same— Same— Tax-collector  to  ezc- 
ente  tax-deed  for  land  sold  for  delinquent 
taxes  where  purchaser  failed  to  apply  for 
deed  within  time  limited  by  law.— Tuttle  v. 
Block.  104  Cal.  448,  449,  88  Pac.  109. 

149.  Same^Same— -Trnstecs  of  reclama- 
tion district  to  levy  assessment  to  pay  Judg- 
ment against  It. — Hensley  v.  Reclamation 
District,  121  Cal.  96,  98,  58  Pac.  401. 

150.  Manner  of  action— Can  not  be  con- 
trolled by. — Writ  can  not  direct  what  de- 
cision or  judgment  shall  be  rendered  by  sub- 
ordinate Judicial  tribunal,  nor  can  it  be 
granted  after  inferior  tribunal  has  acted  for 
purpose  of  reviewing  its  decision.  To  re- 
view errors  is  not  office  of  writ  of  mandate. 
— People  ex  rel.  Qesford  v.  Superior  Court, 
114  Cal.  466,  472.  46  Pac.  883. 

151.  Same^-Conrt  can  be  compelled  to 
act,  but  having  acted.  Its  act  can  not  be  re- 
viewed by  mandamus.  Mandamus  will  He 
to  set  court  In  motion  but  not  to  control 
result. — Kerr  v.  Superior  Court,  180  Cal.  183, 
185,  62  Pac.  479. 

IBS.  Same— Person  who  acts  In  Judicial 
capacity  may  be  ordered  to  proceed  to  do  his 

duty  by  acting  and  deciding  according  to 
best  of  his  Judgment,  but  he  can  not  be 
directed  In  what  manner  he  shall  act  or  de- 
cide In  premises. — Francisco  v.  Manhattan 
Ins.  Co.,  36  Cal.  283,   286. 

IBS.  Same— Subordinate  Judicial  tribunal 
may  be  compelled  to  proceed  and  exercise 
Its  functions  where  It  has  neglected  or  re- 
fused so  to  do,  but  when  act  to  be  done  is 
Judicial  or  descretionary,  writ  can  not  direct 


what  decision  or  Judgment  shall  be  rendered. 
—People  ex  rel.  Gesford  v.  Superior  Court. 
114  Cal.  466,  471,  46  Pac.  383. 

154.  Matters  of  discretion.— Wherever  the 
action  of  the  court  involves  the  exercise  of 
Judicial  discretion,  mandamus  will  not  lie 
to  control  such  action.— Am.  Well  &  Pros- 
pecting Co.  V.  Superior  Court,  19  Cal.  App. 
497,    126   Pac.    497. 

Aa  to  abuse  of  discretion  belns  corrected 
by  mandamus,  see  par.  50,  this  note. 

As  to  exercise  of  discretion  not  controlled 
by  mandamus,  see  par.  51.  this  note. 

165.  Same— Amount  of  attachment  bond. 
Fixing  amount  of  bond  In  attachment  pro- 
ceedings Is  within  the  discretion  of  the  trial 
court,  and  mandamus  will  not  lie  to  control 
such  action.-— Am.  Well  &  Prospecting  Co. 
V.  Superior  Court,  19  Cal.  App.  497,  1^6  Pac. 
497. 

156.  Same— Decision  of  board  of  eounty 
supervisors. — Mandamus  will  not  He  to 
compel  the  board  of  county  supervisors  to 
create  a  separate  reclamation  district  out 
of  the  petitioners'  lands,  since  such  board 
exercises  a  discretionary  function  In  re- 
viewing the  conflicting  evidence  as  to 
whether  such  lands  are  capable  of  Inde- 
pendent reclamation. — IngUn  v.  Snider,  163 
Cal.  747,  127  Pac.  60. 

157.  Not  a  writ  of  rl«bt.— Not  a  civil  ac- 
tion, which  every  citizen  having  a  cause  of 
action  against  another  may  avail  himself 
of:  neither  will  It  lie  at  the  suit  of  every 
one  having  a  cause  of  action  against  a  per- 
son occupying  a  public  ofl\ce.— Fox  v.  Work- 
man, 6  Cal.  App.  633.  635,  92  Pac.  742. 

As    to    elTll   actlom   or    proceeding,    see    6 

Words  &  Phrases  (Ist  Series),  4329. 

As  to  when  writ  Ilea  senerally,  see  pars. 
1-14,  90-127,  this  note. 

As  to  when  mandamus  will  not  lie  sen- 
erallT,  see  pars.  128-149;  this  note. 

168.  Application  of  section  1091,  post, 
leads  to  the  conclusion  that  If  affirmative 
allegations  of  a  certain  answer  present  mat- 
ters material  to  the  Issue  before  the  court, 
and  are  not  controverted  either  by  pleading 
or  proof,  they  are  sufficient  to  support  the 
Judgment  of  the  court,  although  no  evidence 
be  taken  to  support  them. — Fox  v.  Work- 
man, 6  Cal.  App.  633,  635,  92  Pac.  742. 

159.  The  writ  of  mandamus  is  not  wholly 
a  writ  of  right,  but  lies,  to  a  considerable 
extent,  within  the  sound  Judicial  discretion 
of  the  court  where  the  application  is  made: 
and  no  court  should  allow  a  writ  of  man- 
damus to  compel  a  technical  compliance 
with  the  letter  of  the  law,  where  such  com- 
pliance will  violate  the  spirit  of  the  law. — 
McRae  v.  Pine,  25  Cal.  App.  594,  144  Pac.  983. 

1<I0.  Not  anticipatory. — The  writ  can  not 
be  Issued  to  be  effectual  only  in  the  event 
the  Inferior  tribunal  or  board  shall  subse- 
quently determine  a  matter  then  pending 
before  it  In  a  certain  way. — McOinnls  v. 
Mayor  etc.,  153  Cal.  715,  96  Pac.  367. 
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161.     Notice    of    applicatldn— Bridence    of 
•crvlce     upon     all    parties     Intereatcd. — One 

wlio  applies  for  an  alternative  writ  of 
mandate  to  require  a  Judge  of  the  superior 
court  to  stay  execution  on  a  Judgment  must, 
under  paragraph  4  of  Rule  XXVI  of  the 
supreme  court,  furnish  evidence  that  notice 
has  been  given  to  all  parties  interested  that 
such  application  will  be  made,  in  order 
that  they  may  have  an  opportunity  to  op- 
pose the  issuance  of  the  writ. — Kaiser  v. 
Hancock.  25  Cal.  App.   328,  143  Pac.  614. 

Itt2.  Object  belnir  to  reatore  person  to 
right  siven  hj  law— Mandamnn  i«  proper 
remedy.  —  School-teacher  wrongfully  re- 
moved from  position  may  proceed  by  man- 
damus to  compel  her  reinstatement. — Ken- 
nedy V.  Board  of  Education,  82  Cal.  483.  491, 
22  Pac.  1042;  Fairchild  v.  Board  of  Educa- 
tion,  107   Cal.  92.   93,   40  Pac.   26. 

163.  Objection  that  costs  were  improperly 
Inclnded  in  Jadjrmemt— Can  not  be  set  up 
as  defense  in  application  for  writ  of  man- 
date to  compel  trustees  of  school  district 
to  issue  proper  requisition  for  entire  apiount 
of  said  Judgment. — Howe  v.  Southrey,  144 
Cal.  767,  769,  78  Pac.  259. 

104.  Obligation  of  contract— Can  not  be 
enforced  by  mandamns. — It  only  lies  to  en- 
force performance  of  act  which  law  specially 
enjoins.  It  can  not  go  further  than  to  com- 
pel board  of  trustees  of  school  district  to 
issue  its  requisition  for  exact  amount  of 
Judgment  against  them.  It  can  not  deter- 
mine whether  obligation  rests  upon  district 
to  pay  interest  upon  Judgment. — Howe  v. 
Southrey,  144  Cal.  767,  769,  78  Pac.  259. 

165.  Ofllcer^Can  not  I>e  coiii|ielIcd  to  pay 
sum  of  money  by  innndntc  unless  money  is 
in  his  official  custody,  legally  subject  to 
payment  of  demand  made  when  steps  are 
initiated  to  enforce  payment  of  such  demand 
by  writ  of  mandate. — People  ex  rel.  Attor- 
ney-General V.  Reis,  76  Cal.  269,  275,  18  Pac. 
309. 

106.  Order  chanirinar  place  of  trial — Is 
nintter  within  cogmisance  of  court,  upon 
which  it  acts  Judicially.  If  error  intervenes 
to  injury  of  party  it  can  not  be  corrected 
by  means  of  writ  of  mandamus. — People  ex 
rel.  Meminger  v.  Sexton,  24  Cal.  78,  83. 

167.  Orders  of  court  —  Arc  not  usually 
set  nslde  by  mandamus. — If  order  is  one 
made  in  excess  of  court's  Jurisdiction,  man- 
date is  not  remedy.  If  order  is  erroneous, 
mandate  will  not  lie. — O'Neill  v.  Reynolds, 
116  Cal,   264,   266,   48  Pac.   57. 

168.  Parties  defendants-General  practice 
in  mandamns  has  been  to  proceed  against 
officials  only  who  as  representatives  of  body 
pblitic  have  refused  performance  of  some 
duty  owed  to  plaintiff  or  relator;  yet  there 
seems  no  good  reason  why  their  principal, 
legal  entity  which  is  commonly  real  party 
to  be  affected  by  writ,  may  not  be  Joined  as 
defendant  in  proceeding.  Though  seldom 
necessary  party,  school  district  may  be 
Joined  as  defendant  in  proceeding  by  manda- 
mus against  its  officials  to  compel  perform - 
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ance   of   duty   enjoined   by   law. — Barber  ▼. 
Mulford,  117  Cal.  356,  358,  49  Pac.  206. 

1«».  Same— Must  be  an  olUcial  wben  daty 
is  required. — No  person  can  be  compelled  to 
perform  Judicial  or  official  duties  unless  lie 
is  Judge  or  other  officer  at  time  when  duty 
is  required  to  be  performed.  Writ  of  man- 
date can  not  compel  any  one  other  than 
officer  to  perform  official  act.— Leach  v.  Ait- 
ken.  91  Cal.  484,  486.  28  Pac.  777. 

ITO.  Same  —  Road-overseer  sboald  be 
made  party  to  proceeding  to  compel  board 
of  supervisors  to  repair,  open  and  put  cer- 
tain road  Into  proper  condition  for  public 
travel,  as  duty  devolves  upon  him  to  take 
charge  of  such  highways. — Peck  v.  Board 
of  Supervisors.  90  Cal.  384,  386,  27  Pac.  301. 

171.  Performance  of  act  —  Beyoad  that 
enjoined  by  law  upon  party  as  duty  per- 
taining to  his  office  or  position  can  not  be 
commanded  by  any  court  in  this  state. 
Command  In  writ  of  mandate  which  imposes 
upon  treasurer  of  city  performance  of  act 
beyond  what  Is  required  of  him  by  law  in 
discharge  of  duties  of  his  office  should  not 
be  inserted.— Davis  v.  Porter,  66  Cal.  658, 
659,  6  Pac.  746. 

1T2.  Petition  for  writ — .\verments  la- 
Taken  as  true. — The  averments  In  a  petition 
for  mandamus  will  be  taken  as  true  upon 
demurrer.  —  Davidson  v.  Graham,  25  Cal. 
App.    484,   144   Pac.    147. 

173.     Same — Compliance    wltb   statute^— A 

petition  for  a  writ  of  mandate  is  not  sub- 
ject to  a  general  demurrer  for  Insufficiency 
for  failure  to  set  out  the  contents  of  the 
affidavit,  undertaking,  and  order  which  con- 
stitute the  process  under  which  property 
was  seized,  where  It  is  alleged  that  such 
documents  were  made  In  accordance  with 
the  provisions  or  requirements  of  the  Code 
of  Civil  Procedure,  and  that  upon  receiving 
those  documents  the  sheriff  took  the  prop- 
erty into  his  possession. — Bailey  v.  Security 
Trust  Co..  34  Cal.  App.  348.  167  Pac.  409. 

174.  Same  —  SnlUclency  of. — Where  the 
petitioner  is  an  elector  and  a  tax-payer  of 
the  city,  and  the  injury  complained  of  Is  in 
effect  a  wrongful  denial  of  his  right  to 
vote  upon  a  question  which  affects  the  wel- 
fare of  the  community  indivlduallv  and  col- 
lectively, and  the  relief  sought  is  the  secur- 
ing  of  an  enforcement  of  the  right,  he  is  a 
party  beneficially  Interested  within  the 
meaning  of  section  1069.  ante.— Conn  v.  City 
Council,  17  Cal.  App.  710,  121  Pac.  714,  719. 
See  to  same  effect  Locher  v.  Walsh  17  Cal 
App.  727,  121  Pac.  712. 

175.  An  allegation  that  there  was  money 
In  the  county  treasury  or  In  the  custody  of 
defendant  as  such  county  treasurer,  with 
which  to  pay  the  demand  sued  for.  is  neces- 
sary in  a  petition  for  a  writ  of  mandate  to 
compel  a  county  treasurer  to  pay  money 
from  the  public  funds.-^tate  Commission 
In  Lunacy  v.  Welch.  20  Cal.  App.  624,  129 
Pac.   974,    975. 

176.  Petition    to    compel — Jud^e    to    fix 
amount  of  stay-bond  on  appeal  from  order 
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appointing:  receiver  must  allegre  that  appeal 
has  been  taken.  Averment  that  petitioner  is 
desirous  of  appealingr  from  suck  order  is  not 
sufficient. — De  Leonia  v.  York,  140  Cal.  333, 
334,  73  Pac.  1068. 

177.  Same— State  eontroller  to  draw  war- 
rant to  state  printer  is  fatally  defective 
because  of  failure  to  alleg^e  that  there  is 
any  money  not  otherwise  appropriated  by 
law,  out  of  which  compensation  in  question 
Is  directed  to  be  paid. — Redding-  v.  Bell,  4 
Cal.  833,  384;  People  ex  rel.  Attorney-Gen- 
eral V.  Reis,  76  Cal.  269,  276,  18  Pac.  309. 

178.  Pow^cr  ^o  comply  w^lth  order  of  court 
In  prcmtaca  having:  been  lost  or  taken  away, 
at  time  of  application  for  writ,  mandamus 
will  not  lie. — McClatchy  v.  Matthews,  135 
Cal.  274,  276,  67  Pac.  134. 

170.  Prcaamptlon— In  that  ofllctal  daty  la 
rcKolarly  performed,  and  where  parties  pre- 
sented their  warrants  for  labor  done  for 
county  to  county  treasurer  for  payment, 
there  being:  money  and  proper  fund  for  that 
purpose,  they  were  apparently  entitled  to 
have  it  paid  without  question;  and  when 
they  gro  into  court  to  compel  payment  by 
mandamus  they  make  out  prima  facie  case 
by  setting:  out  reg:ular  Issuance  of  writ, 
their  ownership  of  it,  refusal  of  treasurer 
to  pay  it,  and  fact  that  there  was  money  in 
treasury  out  of  which  it  could  be  paid,  bur- 
den of  proof  in  case  is  upon  treasurer  to 
show  that  he  was  Justified  in  refusing:  pay- 
ment.— McGowan  v.  Ford,  107  Cal.  177,  186, 
40  Pac.   231. 

180.  Prerogative  writ.  —  The  petitioner 
must  show  that  he  is  entitled  to  the  relief 
demanded  and  that  it  is  the  duty  of  the  in- 
ferior board,  tribunal  or  person  to  perform 
the  act  which  it  is  claimed  he  refuses  to 
perform. — Gray  v.  Mullins,  15  'Cal.  App.  119, 
113  Pac.  694. 

181.  Prevention  of  failure  of  Justice — 
Where  there  te  no  apedllc  remedy  In  ordi- 
nary course  of  law,  is  only  reason  for  writ. 
To  authorize  its  use  there  should  be  not  only 
want  of  specific  le^al  remedies,  but  also 
there  should  be  specific  leg:al  rig:ht,  and  the 
rigrht  must  be  perfect,  not  inchoate. — People 
ex  rel.  Smith  v.  Olds,  3  Cal.  167,  170,  171,  58 
Am.  Dec.  398. 

182.  Process  of  superior  courts— Extends 
throuRhont  state,  and  this  includes  man- 
damus, certiorari,  and  prohibition. — King:s 
Co.  V.  Johnson,  104  Cal.  198,  203,  204,  37  Pac. 
870. 

188.  Purpose  to  be  accomplished  by  ivrit 
necessary. — Court  will  not  undertake  to 
exercise  power  througrh  writ  of  mandamus 
except  when  it  can  exercise  it  to  some  pur- 
pose.— ^Kerr  v.  Superior  Court,  130  Cal.  183, 
186,  62   Pac.  479. 

184.  Same  —  Enforcement  of  statutory 
risht  makes  it  necessary  for  petition  to 
aver  or  show  purpose  or  object,  and  motive 
of  the  petitioner,  whether  proper  or  im- 
proper, can  not  be  set  up  to  defeat  rigrht. — 
Johnson  v.  Langrdon,  135  Cal.  624,  626,  87 
Am.  St.  Rep.  156,  67  Pac.  1050. 


18S.  Same  — FalUns  to  show  that  writ 
will  serve  or  protect  some  rlffht  or  Interest 

makes  complaint  for  writ  defective,  for  it 
will  not  issue  where  plaintiff  has  no  inter- 
est in  action  or  where  no  benefit  can  be  de- 
rived therefrom. — Ellis  v.  Workman,  144 
Cal.  113,  115,  77  Pac.  822. 

180.  Same  —  Fundamental  principle  of 
law  of  mandamus  Is  that  writ  will  never 
be  granted  in  case  where,  if  issued,  it 
would  -prove  unavailing. — Board  of  Educa- 
tion v.  Common  Council.  128  Cal.  369,  372, 
60  Pac.  976.  See  San  Diego  School  DIst.  v. 
Board  of  Supervisors,  97  Cal.  438.  439,  32  Pac. 
517;  Moore  v.  Morrison,  130  Cal.  80,  82,  62 
Pac.  268. 

187.  Rcfnsal  to  Issue  writ— No  advan- 
tage to  be  derived. — Where,  upon  petition 
for  a  writ  of  mandate,  an  examination  of 
the  facts  shows  that  the  issuance  of  such 
writ  will  confer  no  appreciable  advantage 
upon  the  petitioners,  such  writ  will  not  be 
issued. — Moore  v.  Conley,  163  Cal.  609,  126 
Pac.  492. 

As  to  the  dismissal  of  an  application  for 
mandamus  when  the  qucMtfon  Involved  has 
become  Immaterial,  see  note  5  Ann.  Cas. 
620. 

188.  Since,  after  the  record  of  assess- 
ments has  been  delivered  to  the  controller 
for  collection,  the  state  board  of  equaliza- 
tion has  no  power  to  change  such  record, 
mandamus  will  not  lie  to  compel  such  board 
to  list  a  railroad  company  for  taxation,  un- 
der the  rule  that  a  writ  of  mandate  will  not 
issue  to  compel  the  performance  of  an  act 
that  will  be  wholly  void  and  of  no  possible 
benefit  to  the  petitioner. — San  Diego  &  A. 
R.  Co.  V.  Cal.  St.  Board  of  Equalization,  164 
Cal.    41,    127   Pac.    153. 

189.  Reporter's  fees  at  preliminary  exam- 
lnatlons-.-In  San  PraAcisco. — Writ  to  com- 
pel treasurer  of  the  city  and  county  to  draw 
a  warrant  for  the  fees  of  a  police  court  re- 
porter under  section  870  Penal  Code  held 
improperly  granted,  and  that  demurrer 
should  have  been  overruled  without  leave 
to  amend. — Trefts  v.  McDougald,  15  Cal. 
App.  588,  115  Pac.  655. 

100.  Representation  on  election   board. — 

Where  the  Qharter  of  a  municipality  makes 
it  the  Imperative  duty  of  the  mayor  to  al- 
low equal  representation  on  the  election 
board  to  the  two  political  parties  casting 
the  highest  vote  at  the  last  general  election, 
a  political  party  entitled  to  representation 
may  have  the  writ  to  enforce  Its  right. — 
Independence  League  v.  Taylor,  154  Cal.  184, 
97  Pac.  303. 

As  to  elections,  see  pars.  63,  92,  this  note. 

101.  RIffht  to  Inspect  records  of  corpora- 
tion—By stockholder. — Right  being  statu- 
tory, it  is  not  necessary  for  petition  to 
aver  or  show  purpose  or  object  of  inspection, 
neither  is  it  any  defense  to  allege  that  ob- 
jects and  purposes  are  improper  and  that 
petitioner  desires  to  injure  business  of  cor- 
poration. Clear  legal  right  given  by  consti- 
tution and  statute  can  not  be  defeated  by 
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Stopping:  to  Inquire  into  motives. — Johnson 
y.  Langdon,  135  Cal.  624.  626.  87  Am.  St.  Rep. 
156,  67  Pac.  1060. 

Am  to  mandamas  to  enforce  proTlslons  of 
by-lnwa  of  corporation,  see  note  32  L.  R.  A. 
575. 

Ah  to  niandaman  to  private  corporation  to 
compel  performance  of  duty*  see  notes  37 
Am.  St..  Rep.  317-323;  40  Am.  St.  Rep.  140. 

102.  Salary,  compelling  payment  of — Of- 
lice  belns  flUed  by  dc  facto  olllcer,  court 
can  not  determine  rigrht  to  fees  and  emolu- 
ments of  such  office  until  rigrht  to  office  is 
determined,  and  writ  of  mandate  by  party 
claiming:  title  to  office,  but  not  in  posses- 
sion thereof,  must  be  denied. — ^Mereditli  v. 
Board  of  Supervisors.  50  Cal.   433-435. 

103.  Same— Rea  Judicata. — Judgment  in 
mandamus  agrainst  board  of  supervisors  as 
to  salary  of  district  attorney  is  not  res  Judi- 
cata as  agrainst  one  having:  title  to  such 
office  and  not  made  party  to  such  action.^ 
People  ex  rel.  Dorsey  v.  Smith,  28  Cal.  21, 
25. 

104.  Scope  of  inaniry-^Trutk  of  facta  aa- 
anmed. — In  disposing  of  a  petition  for  a 
writ  of  mandate,  the  supreme  court  will 
assume  that  the  facts  stated  by  the  peti- 
tioners therein  are  true,  in  the  absence  of 
any  opportunity  afforded  the  respondent  to 
contest  them. — Moore  v.  Conley,  163  Cal.  609, 
126  Pac.  492. 

105.  Statute  of  Itniltationa — la  applicable 
to  petition  for  writ  of  mandate.  Provisions 
of  part  two  of  this  code  constitute  rules  of 
practice  in  proceedings  for  mandamus  and 
contain  provisions  upon  subject  of  limita- 
tion of  actions.  Word  "action"  used  therein 
Includes  special  proceeding:  of  civil  nature, 
and  application  for  writ  of  mandate  is  such 
proceeding:. — Jones  v.  Board  of  Police  Com- 
missioners, 141  Cal.  96,  97,  98.  74  Pac.  696. 

106.  Stenographic  report  —  Mandate  to 
compel  preparation. — Under  the  provisions 
of  the  above  section  a  mandate  win  issue, 
upon  proper  showing:,  to  compel  perform- 
ance of  the  duty  enjoined  upon  the  steno- 
g:raphic  reporter  of  a  court,  to  prepare  a 
transcript  on  appeal  taken  under  the  new 
and  alternative  method  in  accordance  with 
the  provisions  of  sections  954a  and  954b, 
ante. — Harris  v.  Burt,  —  Cal.  App.  — ,  190 
Pac.   1058. 

107.  Supreme  court  and  nuperlor  court- 
Both  have  original  Jurl«dlctlon  to  issue 
writs  of  mandamus,  certiorari,  and  prohibi- 
tion.— Santa  Cruz  G.  T.  J.  S.  Co.  v.  Board  of 
Supervisors,  62  Cal.  40,  41.  See  Miller  v. 
Board  of  Supervisors,   25  Cal.   93,   95,   96. 

106.  Tax-payer  or  resident  elector  —  Not 
party  benellclally  intereated,  when. — Tax- 
payer, resident  or  elector  of  a  state  as  such 
is  not  a  party  beneficially  interested  in  hav- 
ing: a  special  election  called  for  the  purpose 
of  submitting:  to  a  vote  the  confirmation  of 
the  g:rantlng:  of  a  franchise  to  build  a 
wharf,  etc.,  so  as  to  entitle  him  to  brini? 
mandamus    to    compfl    the    calling    of    such 


election.  The  only  party  so  beneficially  in- 
terested is  the  one  to  whom  the  franchise 
is  g:ran  ted  .^—Webster  v.  Common  Council,  8 
Cal.  App.  480,  482.  97  Pac.  92. 

100.  Title  to  olUce — Can  not  be  tried  la 
proceedinir  to  obtain  mandamua  against 
state  controller  to  draw  his  warrant  for 
salary  attached  to  such  office,  nor  can  third 
person  set  up  want  of  title  as  defense  to 
proceeding:  by  incumbent  of  office  to  ob- 
tain his  salary. — Turner  v.  Melony,  13  Cal. 
621.  622. 

See,  also,  pars  5.  121,  199  et.  seq.,  this  note. 

200.  The  rule  that  the  title  to  an  ofilce 
can  not  be  incidentally  determined  in  an  ap- 
plication for  mandamus  is  not  Jurisdictional, 
but  is  merely  one  or  procedure. — McKannay 
V.  Horton,  151  Cal.  716,  21  Pac.  598. 

201.  Same— Contendlns  boards  of  auper- 
vlsom. — The  question  of  leg:al  title  to  office 
as  between  contending:  boards  of  supervisors 
is  not  involved  in  proceeding:  by  mandate 
to  compel  auditor  to  compute  and  enter  tax 
upon  assessment-roll  in  conformity  with 
rates  fixed  by  order  of  body  claiming:  to  be 
board  of  supervisors,  for  such  inquiry  g:oes 
to  rigrht  of  either  board  to  act,  as  contra-  . 
distingruished  from  title  of  either  as  to  of- 
fice.— Morton  v.  Broderick.  118  Cal.  474.  482, 
60   Pac.    644. 

202.  Same^Demand  that  defendant  hand 
over  booka  and  papers  and  allow  relatar  to 
enter  upon  discharg:e  qf  duties  of  office, 
upon  g:round  that  he  is  entitled  to  it  and 
that  he  is  unlawfully  precluded  from  en- 
joyment of  it  by  defendant,  is  in  reality  an 
attempt  to  try  title  to  office. — People  ex  rel. 
Smith  V.  Olds.  3  Cal.  167.  174,  175,  58  Am, 
Dec.  398. 

20S.     Same  -»  Incidentally    determined.— 

Where  two  persons  claim  to  be  mayor  of 
the  city  and  county  of  San  Francisco,  and 
each  appoints  a  different  person  as  his  sec- 
retary, the  situation  is  one  of  sufficient 
urg:ency  to  warrant  the  maintenance  of  a 
proceeding:  in  mandamus  by  one  of  the  ap- 
pointees ag:ainst  the  auditor  for  the  ap- 
proval of  his  claim  for  salary,  In  which  it 
may  be  incidentally  determined  who  is  de 
facto  mayor. — McKannay  v.  Horton,  151  Cal. 
716,    91    Pac.   698. 

204.  Same— Omce  be  Ins  Ailed,  mandamus 
win  not  lie,  althoug:h  office  be  filled  only  by 
de  facto  officer. — People  ex  rel.  Smith  v. 
Olds,   3   Cal.    167,    175,   176.   58   Am.   Dec.  398. 

205.  Same — ^Party  In  olllcc  under  color  of 
lawful  risht  and  claiming:  to  be  lawful  in- 
cumbent, his  title  to  office  can  not  be  tried 
by  mandamus. — ^People  ex  rel.  Smith  v.  Olds, 
3  Cal.  167.  176.  58  Am.  Dec.  898. 

206.  Same— Peraon  ahowingr  prima  facie 
right  to  omce  may  apply  by  mandamus  to 
have  proper  oath  of  office  administered  to 
him,  to  the  end  that  it  may  place  him  in 
condition  to  assert  his  legal  rierhts.  but  he 
would  still  have  to  resort  to  quo  warranto 
to  oust  incumbent  and  get  possession  of 
office. — People  ex  rel.  Smith  v.  Olds,  8  Cal. 
167,   175,  58  Am.  Dec.  398. 
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207.  Same— Rlffht  io  olllce  <*«n  not  be  se- 
cured by  mandmniiB,  nor  even  rigrht  of  pes- 
Besslon,  although  it  may  enforce  such  right. 
—People  ex  rel.  Smith  v.  Olds,  8  Cal.  167, 
175.  58  Am.  Dec.  898. 

206.  Same — ^Whcn  only  iBcldeatally  la- 
TolTed.  is  no  ground  for  refusal  to  issue 
writ  of  mandate  where  it  is  invoked  to  en- 
force specific  duty  and  remedies  at  law  are 
not  adequate.  It  will  act  under  such  cir- 
cumstances as  does  equity  and  Inquire  into 
and  determine  rights  so  far  as,  but  no  fur- 
ther than,  may  be  necessary  to  grant  relief 
sought. — Morton  v.  Broderick.  118  Cal.  474, 
481,  60  Pac.  644. 

As  to  maadamii*  to  eompel  saireiider  of 
ottce,  she  note  .31  L.  R.  A.  342-368. 

200.  Writ  of— Isaaes  only  to  compel  per- 
fermance  of  act  which  law  specially  en- 
Joins  as  duty  resulting  from  office,  trust,  or 
station. — Peck  v.  Board  of  Supervisors,  90 
Cal.  884,  886,  27  Pac.  301. 


210.     Same— May    laaae    Is    what   caaea. — 

The  writ  may  issue  in  cases  mentioned  in 
above  section,  only,  when  it  is  evident  that 
law  has  provided  no  other  sufficient  rem- 
edy.— Kimball  v.  Union  Water  Co.,  44  CaL 
173.  176. 


211.  Same— Under  our  atatate — lilke  writ 
of  procedendo  ad  Jadlclnm  at  common  Iaw» 

which  issued  out  of  court  of  chancery,  com- 
manding, in  name  of  sovereign,  Judges  who 
failed  to  give  Judgment  in  any  suits  before 
them,  when  it  was  their  duty  so  to  do,  to 
proceed  to  Judgment;  but  command  was  not 
to  give  any  particular  Judgment,  for  that, 
if  erroneous,  could  be  set  aside  in  course  of 
appeal. — People  ex  rel.  Meminger  v.  Sexton, 
24  Cal.   78,   84. 

212.  Writ  of  poaaeaalon— laaned  ander  or^ 
der  of  court  can  not  be  act  aside  by  man- 
damua. — If  the  court  committed  error  there- 
in, or  in  refusing  to  set  aside  execution  of 
writ,  party  could  appeal  therefrom  and  have 
error  corrected,  but  error  can  not  be  cor- 
rected by  mandamus. — Gutierrez  v.  Superior 
Court,   106  Cal.  171,  172,  39  Pac.  530. 

21S.  Wronvfal  order  of  diamlaaal  of  ap- 
peal.— A  writ  of  mandate  will  lie  to  vacate 
a  wrongful  order  of  dismissal  given  by  the 
superior  court  of  an  appeal  from  a  Justices' 
court  and  to  restore  the  appeal  to  the  cal- 
endar of  the  superior  court  for  trial. — Pea- 
cock V.  Superior  Court,  163  Cal.  701,  126  Pac. 
976,  citing  Oolden  Gate  Tile  Co.  v.  Superior 
Court.  169  Cal.  474.  114  Pac.  978;  Edwards  v. 
Superior  Court,  169  Cal.  712,  115  Pac.  649. 

See,  also,  par.  64,  this  note. 


§  10B6.    WRIT,  WHEN  AND  UPON  WHAT  TO  ISSUE.    The  writ  must  be 

issued  in  all  eases  where  there  is  not  a  plain,  speedy,  and  adequate  remedy,  in 

the  ordinary  course  of  law.    It  must  be  issued  upon  the  verified  petition  of  the 

party  beneficially  interested. 

History:  ESnacted  March  11,  1872.  re-enactment  of  S  468  Practice 
Act;  amendment  by  Code  Commission.  Act  March  8.  1901.  Stats,  and 
Amdts.  1900-1.  p.  183.  held  unconstitutional,  see  history.  S  5  ante; 
amendment  approved  March  16.  1907,  Stats,  and  Amdts.  1907,  p.  307, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  475. 


WBIT  OF  MANDAMUS— WHEN  AND 
UPON  WHAT  ISSUED. 

I.  In  General,  1-6. 

IL  Party  BENEnciAiiLY  Interested,  7-26. 

IIL  Plain,  Speedy,  and  Adequate  Bemsdy 
— Effect  of,  27-39. 

L  In  General. 

1.  As  to  showing  necessary. 

2.  Affidavit — May  be  treated  as  a  com- 

plaint. 

8.  By  city  against  official  of  city. 

4.  Construction  of  section — As  limitation 

upon  power  of  court. 

5.  Piayer    of    complaint  —  Amendment, 

changing  to  equitable  relief. 

6.  Writ — Issued  upon  an  unverified  com- 

plaint. 

IL  Party  Beneficially  Interested. 

7.  Appointment  of  chief  of  police — Man-    * 

damns  —  PorsonR    entitled    to    relief 
— Common  counciL 
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8.  Calling  election — Tax-payer  and  prop- 

erty-owner, is  party  beneficially  in- 
terested. 

9.  Consolidation-election  returns — Canvass 

of  —  Mandamus    to    compel  —  Tax- 
payer interested  party. 

10.  Enforcement  of  the  mere  naked  right. 

11.  Executor  or  trustee  of  express  trust — 

Is  party  beneficially  interested. 

12.  Inspection   of   public   records  —  Party 

beneficially  interested. 

13.  Moving    school-house — Tax-payer    naay 

have  mandate. 

14.  Not  necessarily  party  of  record. 

15.  Nuisance — ^Removal  of,  can  not  be  com- 

pelled  by  mandate. 

16.  Performance  of  duty  by  public  officer 

— Citizen  who  has  no  beneficial  in- 
terest different,  etc. 

17.  Prosecution   for  misdemeanor — Citizen 

is  not  party  beneficially  interested. 

18.  Removal  of  nnisance — Can  not  be  com- 

pelled by  mandate. 


§1086 


MANDAMUS— WHKN   AND   L'PON  WHAT  ISSUES. 


[Ft.  111. 


19.  Right  of  inspection  of  document — Cus- 

tody of  public  oflScer. 

20.  Right  of  stockholder — To  examine  rec- 

ords and  books  of  corporation. 

21.  Seeking  to  compel  affirmative  action — 

On  part  of  board  or  public  officer. 

22.  Street   improvement   — ^   Execution   of 

contract  —  Mandamus    by    property- 
owner — ^Demand. 

23.  Same  —  Same  —  Proper*;/- owners  — 

Beneficially  interested  parties. 

24.  Street    lighting  —  Tax-payer    is   party 

beneficially  interested. 

25.  Taxation  —  Beneficial   interest  of  one 

tax-payer. 

26.  Tax-payer   has   interest   which   is   dis- 

tinguished from  that  of  mass. 

III.  Plain,  Speedy,  and  Adequate  Remedy 
— Effect  Of. 

27,  28.  As  to  when  writ  issues. 

29.  Appeal — Certiorari  differs   from  man- 

damus and  prohibition. 

30.  Same  —  Appeal    from    matter    com- 

plained  of  affording  plain,   speedy, 
etc. 

31, 32.  Same — Appeal,    remedy   by   being   in- 
adequate. 

33.  Direct  remedy  can  not  be  rejected. 

34.  Legal  remedy  which  will  prevent  man- 

damus— Must   not   only   be    specific, 
etc. 

35.  Mandamus  will  not  lie,  when. 

36.  Petition  showing  on  its  face  that  ap- 

plicant has  plain,  etc. 

37.  Right  to  inspect  records  of  a  corpora- 

tion— By  stockholder. 

38.  Subordinate   officer   or   tribunal  —  Re- 

fusing to  perform  positive  duty. 

39.  Usurpation    of    office  —  Law    provides 

speedy  and  adequate  remedy. 

See,  ante,  5  1085  and  note. 

I.  IN  GENERAL. 

1.  Aa  to  ahovrtiiir  necessary. — A  resident 
property  owner  and  tax-payer  of  the  county 
of  Los  Ansreles  has  no  rigrht  to  maintain  a 
proceedinsT  in  mandamus  to  compel  the  sher- 
iff to  pay  into  the  county  treasurer  certain 
fees  collected  and  alleged  to  have  been 
wrongrfully  appropriated  by  him,  in  the  ab- 
sence of  any  showingr  that  the  proper 
county  officers  have  refused  to  commence  or 
prosecute  such  a  proceeding. — Keith  v.  Ham- 
rael,  29  Cal.  App.  131,  154  Pac.  871. 

2.  Affldavlt— May  be  treated  as  a  com- 
plnlnt  and  demurred  to. — McCrary  v.  Beau- 
dry,  67  Cal.  120,  7  Pac.  264. 

3.  By  elty  agratnst  official  of  city. — Where 
officers  of  a  city  charged  with  the  perform- 
ance of  ministerial  duties,  neglect  or  refuse 
to  follow  the  direction  of  the  law  under 
which  they  have  assumed  office.  It  would 
seem  most  proper  that  the  city,  by  Its  com- 
mon council,  should  be  permitted  In  a  pro- 
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ceeding  of  this  kind  to  compel  such  officers 
to  fulfil  the  obligation  which  their  oatli 
has  imposed  upon  them. — City  of  San  Diego 
V.  Capps,  32  Cal.  App.  461,  163  Pac.  235. 

4.  Construction  of  section — Aa  llmltatloa 
upon  power  of  court. — The  above  section  is 
limitation  upon  powers  of  court  as  con- 
ferred by  preceding  section,  and  not  an  en- 
largement of  such  powers.  —  Kimball  v. 
Union  Water  Co.,  44  Cal.  173,   175. 

5.  Prayer  of  complaint  —  Amendnieat, 
chansInK  to  equitable  relief. — It  Is  irregular 
under  our  system  of  procedure  to  change  a 
proceeding  in  mandamus  to  an  action  for 
equitable  relief  or  for  the  recovery  of  dam- 
ages by  an  amendment  of  the  complaint.— 
Franscionl  v.  Soledad  Land  &  Water  Co.,  170 
Cal.   221,   149  Pac.  161. 

6.  Writ — ^Issued  upon  an  unverlfled  com- 
plaint unaccompanied  by  an  affidavit  can 
not  be  taken  advantage  of  in  supreme  court, 
where  parties  went  to  trial  on  complaint 
without  objecting  to  lack  of  affidavit.  Ob- 
jection comes  too  late  when  made  for  first 
time  on  appeal.  There  is  no  reason  why 
defendant  may  not  waive  affidavit,  and  in 
such  case  it  will  be  considered  to  have  been 
waived. — People  ex  rel.  Attorney-General  v. 
Rels,  76  Cal.  269,  276,  18  Pac.  309. 

II.  PARTY   BENEFICIALLY   INTERESTED. 

7.  Appointment  of  cklef  of  pollce^Man- 
damus — Persons  entitled  to  relief— Common 
council. — The  common  council  of  a  city  for 
such  a  beneficial  Interest  in  the  appointment 
of  a  superintendent  or  chief  of  police  for 
such  city  by  the  mayor  thereof,  as  provided 
by  a  freeholders'  charter  of  such  city,  as  to 
make  them  proper  parties  under  the  pro- 
visions of  the  above  section  to  petition  for 
a  writ  of  mandamus  to  compel  such  execu- 
tive to  make  such  appointment,  upon  his 
refusal  to  do  so. — City  of  San  Diego  v. 
Capps,  32  Cal.  App.  461,   163  Pac.  235. 

8.  Calllnir  election — Tax-payer  and  prop- 
erty-owner.  Is  party  beneftcially  Interested 
to  bring  mandamus  requiring  board  of  trus- 
tees of  San  Luis  Obispo  to  call  election  on 
question  of  disincorporating  municipality 
under  statute.  Case  dlflfers  from  one  where 
only  allegation  is  that  plaintiff  is  qualified 
elector. — Frederick  v.  San  Luis  Obispo.  118 
Cal.  391,  392,  393,  50  Pac.  661.  See  Maxwell 
v.  Board  of  Supervisors.  53  Cal.  389,  392, 
393;  Hyatt  v.  Allen,  54  Cal.  353,  360;  Eby  v. 
Board  of  School  Trustees,  87  Cal.  166.  176, 
25  Pac.  240. 

An  to  action  to  be  In  name  of  party  In 
Interest,  see,  ante,  §  367  and  note. 

As  to  party  beneficially  Interested  who 
may  brlnff  action  for  certiorari,  see,  ante, 
§  1069  and  note  pars.  10-13,  17,  18. 

As  to  tax-payer  belns  party  beneficially 
Interested  so  as  to  brtns  certiorari  to  annul 
action  of  public  olllcer  or  board,  see,  ante, 
§  1069   and   note  pars.  11-13. 

9.  Consolidation-election  returns— Can- 
vass of-^niandamns  to  compel— Tax^payer 
Interested  party. — In  a  proceedings  to  secure 
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mandamus  to  compel  the  board  of  trustees 
of  a  city  to  canvass  the  returns  of  a  certain 
election  held  in  that  city  for  consolidation 
of  said  city  with  another  city,  tax-payers  of 
the  city  are  beneficially  interested  in  such 
proceedings,  since  the  matter  bears  a  direct 
relation  to  the  question  of  the  amount  of 
taxes  to  be  paid,  and  may  maintain  the  pro- 
ceedings for  a  writ  of  mandamus. — Taft  v. 
Haas.  34  Cal.  App.  309,  167  Pac.  306. 

10.  Enlorcemcnt  of  the  mere  naked 
richt  or  gratification  of  Idle  curiosity  can 
not  be  secured  as  matter  of  course  by  writ 
of  mandate.  It  is  necessary  for  petitioner 
to  show  some  specific  interest  or  beneficial 
purpose  to  be  derived  from  issuance  of  writ. 
—Johnson  v.  Langrdon,  135  Cal.  624,  626,  87 
Am.  St.  Rep.  156.   67  Pac.   1050. 

11«  Executor  or  trustee  of  express  trust 
—la  party   beneficially   Interested   and   may 

invoke  any  remedy  afforded  by  law  of 
land  in  his  own  name  without  Joining:  with 
him  person  or  persons  for  whose  benefit  he 
is  acting,  in  all  cases  where  such  remedy 
is  lawful  and  proper,  and  he  labors  under 
no  disability  which  would  attach  to  parties 
for  whom  he  acts. — Tyler  v.  Houghton,  25 
Cal.    26,    29. 

12.  Inspection  of  public  records-i-Party 
beneficially  Interested. — ^Under  the  provi- 
sions of  the  above  section  a  writ  of  man- 
damus must  issue  in  favor  of  a  party  bene- 
flcially  interested  upon  his  filing  a  proper 
petition;  but  in  an  action  in  mandamus  by 
a  resident,  citizen,  and  tax-payer  of  a  city 
to  compel  Its  officers  to  allow  the  petitioner 
to  inspect  and  examine  certain  books,  of 
account,  records,  papers,  and  documents 
kept  by  such  officers,  under  the  claim  that 
the  same  were  public  records,  where  the 
answer  alleges  that  the  plaintiff  is  not  the 
party  beneficially  interested,  but  sought 
the  Information  for  a  gas  and  electric  cor- 
poration engaged  in  competition  with  the 
city,  a  Judgment  in  favor  of  the  plaintiff 
on  the  pleadings  was  erroneous. — Mushet 
V.  Department  of  Public  Service,  35  Cal. 
App.  630.  170  Pac.  653. 

13.  Moving  sckool-kovsc— Tax-payer  may 
have  mandate  to  compel  board  of  school 
trustees  not  to  unlawfully  move  school- 
liouse,  although  injury  to  him  is  same  in 
kind  as  that  suffered  by  all  others  .from 
whose  residences  new  site  is  more  distant 
than  the  old. — Eby  v.  Board  of  School 
Trustees,  87  Cal.  166,  174,  25  Pac.  240. 

14.  Not    necessarily    party'  of    record. — 

Party  beneficially  interested  does  not  mean 
pftrty  of  record  in  action  or  proceeding  to 
which  writ  of  mandate  Is  auxiliary  or  cor- 
rective, for  ordinarily  there  is  no  such  ac- 
tion or  proceeding.  It  differs  from  party 
referred  to  by  statute  who  may  apply  for 
writ  .of  certiorari. — Elliott  v.  Superior 
Court,  144  Cal.  501.  608.  77  Pac.  1109. 

19.  Nnlsaace— Removal  off  can  not  be 
coBifelled  by  mandate. — As  to  generally,  see 
par.  18.  this  note. 


16.  Performance  of  duty  by  pvbllc  olll- 
cer— Citisen  ^rho  kas  no  beneficial  Interest 
different  or  distinct  from  that  of  citizens  at 
large  has  no  power  to  bring  action  of  man- 
damus to  compel  public  officer  to  perform 
duty. — People  ex  rel.  Wirt  v.  Budd,  6  Cal. 
Unrep.  572.   47   Pac.   694. 

17.  Prosecution  for  misdemeanor  —  Cltl- 
sen    Is   not   party   beneficially   interested   so 

as  to  compel  arrest  and  prosecution  of 
party  who  has  committed  misdemeanor.  If 
officers  of  law  fail  to  do  their  duty  where 
rights  of  public  are  involved,  law  provides 
remedy  in  such  cases.  Private  individual 
can  apply  for  this  remedy  only  in  those 
cases  where  he  has  some  private  or  par- 
ticular interest  to  be  subserved,  or  some 
particular  right  to  be  preserved  or  pro- 
tected, by  aid  of  this  process,  independent 
of  that  which  he  holds  with  public  at  large. 
— Fritts  V.  Charles,  145  Cal.  512,  518,  78  Pac. 
1057. 

18.  Removal  of  nuisance-— Can  not  be 
compelled  by  mandate  at  instance  of  a 
private  citizen  where  showing  made  is 
that  the  nuisance  complained  of  is  not  more 
injurious  to  him  than  it  is  to  inhabitants 
at  large.  Injury  or  annoyance  suffered 
may  be  greater  in  degree,  but  it  is  not 
different  in  kind  from  that  sustained  by 
public;  therefore  he  receives  from  it  no 
special  injury  for  which  he  is  entitled  in 
law  to  private  action. — Mar  in  1  v.  Oraham, 
67  Cal.  130,  188,  7  Pac.  442.  See  Hopkins  v. 
Western  Pac.  R.  Co.,  50  Cal.  190,  194:  Col- 
non  V.  Orr,  71  Cal.  48,  45.  11  Pac.  814; 
People  ex  rel.  Wirt  v.  Budd,  5  Cal.  Unrep. 
572,  47  Pac.  594;  Fritts  v.  Charles.  146  Cal. 
512.  513,  78  Pac.  1057. 

10.  Rlffht  of  Inspection  of  document— In 
custody  of  public  olllcer  can  not  be  enforced 
by  writ  of  mandate.  Writ  must  be  issued 
upon  affidavit  upon  application  of  party 
beneficially  interested,  and  conceding  that 
such  document  was  part  of  public  records, 
citizen  of  state  as  such  can  have  no  bene- 
ficial interest  in  inspection  of  such  docu- 
ment, and  where  petitioner  does  not  allege 
any  such  special  interest  writ  must  be  de- 
nied.— Colnon  V.  Orr.  71  Cal.  43.  45.  11  Pac. 
814. 

20.  Rlcht  of  stockholder— To  examine 
records  and  books  of  corporation  is  given 
by  constitution  and  statute  and  can  not  be 
defeated  by  stopping  to  inquire  into  mo- 
tives. Remedy  of  stockholder  when  refused 
right  is  by  mandamus. — Johnson  v.  Lang- 
don,  185.  Cal.  624,  626,  87  Am.  St.  Rep.  156. 
67  Pac.  1050.  See  Ala.  Foster  v.  White, 
86  Ala.  467,  469,  6  So.  88.  111.  Stone  v. 
Kellogg,  165  111.  192.  204,  56  Am.  St.  Rep. 
240,  46  N.  E.  222.  Md.  Weihenmayer  v. 
Bitner,  88  Md.  825,  42  Atl.  245.  45 
L.  R.  A.  446.  Mo.  State  v.  St.  Louis  R. 
Co.,  29  Mo.  App.  307.  N.  J.  Mitchell  v.  Rub- 
ber Reclaiming  Co.  (N.  J.  Ch.  June  4, 
1892),  24  Atl.  407.  N.  Y.  People  ex  rel. 
Ounst  V.  Goldstein,  37  N.  T.  App.  DIv.  550. 
56    N.    T.    Supp.    306.      Oklo.     Cincinnati    V. 


244r 


§1086 


MANDAMUS — WMKN  AND  LI*ON  WHAT  WRIT  ISSUBS. 


(Pt.111, 


Co.  V.  Hoffmeister,  62  Ohio  St.  189,  199,  78 
Am.  St.  Rep.  707,  66  N.  E.  1088,  48  L.  R.  A. 
732. 

21.     Seeklnip  to  compel  afflrmatlTe  act  ton 
-—On  part  off  board  or  public  ofllccr,  it  has 

always  been  held  that  applicant  must  have 
rierht  which  Is  specific,  complete,  and  lesral, 
and  for  which  he  has  no  other  specific  and 
equally  adequate  remedy.  Neerlect  of  public 
officer  to  discharge  public  duty  may  affect 
interest  of  every  tax-payer,  but  such  result 
must  In  ordinary  cases  be  uncertain  and 
dependent  upon  contingrencies. — Maxwell  v. 
Board  of  Supervisors,   63  Cal.  889,   392,  893. 


Street  improTement  —  Ehcecvtlon  of 
contract"— Mandamna  by  property-o^Tnei^-* 
Demand. — In  the  case  of  a  street  improve- 
ment which  has  been  regularly  adopted, 
and  a  contract,  entered  into  for  the  work, 
it  is  the  duty  of  a  city  superintendent  of 
streets  to  execute  the  contract  for  street- 
work,  and  this  is  a  public  duty  for  the 
performance  of  which  no  demand  is  re- 
quired to  be  made  by  the  property-owner 
as  a  condition  precedent  to  and  right  to 
compel  such  execution  by  a  writ  of  man- 
date.— Thoits  V.  Byxbee»  84  Cal.  App.  226, 
167  Pac.  166. 

28.  Same  —  Same  —  Propertx-owners — 
Beneilcially  Interested  partlea. — In  the  case 
of  a  determined  improvement  of  a  city 
street,  and  a  contract  entered  into  for  such 
improvement,  the  owners'  of  lots  that  are 
to  be  improved  under  such  street  contract 
are  sufficiently  beneficially  interested  in  the 
contract  to  petition  for  a  writ  of  mandate 
to  compel  the  execution  of  such  contract 
by  the  superintendent  of  streets,  under  the 
provisions  of  the  above  section. — Thoits  v. 
Byxbee,  84  Cal.  App.  226,  167  Pac.  166,  fol- 
lowing the  doctrine  in  Eby  v.  School  Trus- 
tees, 87  Cal.  166,  26  Pac.  240. 

24.  Street  lishtins^— Tax-payer  Is  party 
beneilclally  Interested  in  contract  for  street 
lighting  in  municipality,  and  it  is  not  es- 
sential upon  application  in  proper  case 
designed  to  compel  compliance  with  statute 
law  that  party  must  show  actual  pecuniary 
damages.  It  should  be  presumed  that, 
where  law  enjoins  duty  upon  municipal 
body  and  specifically  points  out  mode  of 
its  performance,  violation  of  such  duty  and 
disregard  of  mode  of  its  performance  will 
work  injury. — Santa  Rosa  L.  Co.  v.  Wood- 
ward. 119  Cal.  30,  34,  50  Pac.  1025. 

25*  Taxation— Benellctal  interest  of  one 
tax-payer  in  question  of  taxation  is  not 
different  in  kind  o**  nature  from  that  of 
mass  of  tax-payers  or  from  that "  of  any 
other  tax-payer  In  same  district  or  com- 
munity.— Eby  V.  Board  of  School  Trustees, 
87   Cal.   166,   176.   26   Pac.   240. 

20.  Tax-payer  bas  Interest  vrblcb  la  dls- 
tlniriiiahed  from  that  of  mass  of  commu- 
nity. Every  citizen  has  interest  in  proper 
'  discharge  of  public  duties,  but  every  citl- 
Een  is  not  owner  of  property  taxed  for 
■^tate  or  municipal  purposes  (cone.  op.  by 
Thornton     and     Paterson,     J.     J.). — Eby     v. 


Board  of  School  Trustees,  87  Cal.  166,  177. 
26  Pac.   240. 

III.      PLAIN,    SPEEDY.    AND    ADEQUATE 
REMEDY — EFFECT  OF. 

27.  As  to  vrben  ivrit  Isanea. — ^Wbere  ons 
has  a  substantial  right  to  protect  or  en- 
force, and  this  may  be  accomplished  by 
mandamus,  and  there  is  no  other  plain, 
speedy  and  adequate  remedy  in  the  ordinary 
course  of  law,  he  is  entitled,  as -a  matter 
of  right,  to  the  writ,  and  a  court  can  not 
lawfully  refuse  it. — Larkln  v.  Superior 
Court,   171  Cal.  719.  164  Pac.  841. 

28.  The  writ  of  mandate  should  not  issue 
if  there  is  a  plain,  speedy  and  adequate 
remedy  at  law. — White  v.  Mathews,  29  Cal. 
App.   634,  156   Pac.  872. 

29.  Appeal — Certiorari  dlffem  from  maa- 
damna  and  prohibition  in  respect  to  right 
of  appeal.  In  former,  writ  will  not  lie 
where  there  is  any  appeal.  With  manda- 
mus and  prohibition,  writ  lies  in  all  cases 
where  there  is  not  plain,  speedy,  and  ade- 
quate remedy  in  ordinary  course  of  law. — 
Stoddard  v.  Superior  Court,  108  Cal,  303, 
305,  41  Pac.  278. 

SO.  Same  — Appeal  from  matter  com- 
plained of  affording  plain,  speedy,  and  ade- 
quate remedy,  mandamus  will  not  lie.— 
Francisco  v.  Manhattan  Ins.  Co.,  86  Cal.  28S, 
287;  Clark  v.  Minnis.  60  Cal.  609,  610;  Aid- 
rich  V.  Superior  Court.  185  Cal.  12.  14,  66 
Pac.   846. 
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SI.  Same— Appeal,  remedy  by  being  la- 
adeqnate,  existence  of  such  remedy  is  not 
answer  to  an  application  for  writ  of  man- 
date.—Careaga  V.  Fernald,  66  Cal.  351,  358,  S 
Pac.  615;  Estate  of  Herteman,  73  Cal.  645, 
547,  16  Pac.  121.  See  Merced  M.  Co.  ▼. 
Fremont,   7   Cal.   130,   133. 

32.  Appeal,  right  of  existing,  but  in  ordi- 
nary course  would  not  be  decided  for  a 
long  time,  and  pending  appeal  there  would 
be  no  security  for  payment  of  Judgment, 
and  where  result  of  appeal  would  only  be 
reversal  of  order,  which  would  simply  con- 
firm right  of  petitioner  and  not  compel 
enforcement  of  his  right,  does  not  give 
party  plaintiff  speedy  and  adequate  remedy 
such  as  would  bar  him  from  bringing  man- 
damus proceedings. — Hoi  turn  v.  Greif,  144 
Cal.   621.   627,   78  Pac.   11. 

88.     Direct  remedy  can  not  be  rejected. — 

To  accomplish  indirectly  by  mandamus 
what  can  be  accomplished  directly  by  sim- 
ple motion  is  to  reject  plain  remedy  and 
resort  to  doubtful  one.  This  the  statute 
does  not  sanction  (dls.  op.  by  Sharpatein, 
J). — Bank  of  California  v.  Shaber.  66  Cal. 
322,  330. 

84.  licsal  remedy  wbich  will  preveat 
mandamna — Must  not  only  be  apectflc,  ade- 
quate, and  legal,  but  one  competent  to 
afford  relief  upon  subject-matter  of  appli- 
cation and  one  which  is  equally  convenient, 
beneficial,  and  effective  as  proceeding  ii^ 
•v.andamus. — Raisch  v.   Board   of  Educatiwp, 
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81  Cal.  542,  546,  22  Pac.  890;  Hunt  v.  Brod- 
erick,  104  Cal.  313,  816,  37  Pac.  1040.  See 
Babcock  v.  Goodrich,  47  Cal.  488.  608. 

8S.  Mandamna  'wUl  not  He  when  plain, 
speedy,  and  adequate  remedy  exists. — 
Kimball  v.  Union  W.  Co.,  44  Cal.  173,  174; 
People  ex  rel.  Lowry  v.  McLane,  62  Cal. 
616.  617;  Colnon  v.  Orr.  71  Cal.  43,  45.  11 
Pac.  814;  Aldrich  v.  Superior  Court,  135 
Cal.   12.   14.   66   Pac.   846. 

36.  Petition  ahowlnff  on  Its  face  tluit  ap- 
plicant liaa  plain*  speedy,  and  adequate 
remedy  In  ordinary  course  of  law  is  fatal 
objection  to  its  sufflclency. — Kimball  v. 
Union    Water   Co..    44    Cal.    173,    174. 

87.  Rlgrlit  to  innpect  record*  of  a  cor- 
poration— By  atockholder  may  be  compelled 
by  mandamus.  Action  at  law  for  damages 
is  not  plain,  speedy,  or  adequate  remedy. 
Such  action  might  be  delayed  until  judg- 
ment that  might  be  obtained  could  not  be 
enforced;    the    very    Information    sought   by 


stockholder  and  withheld  from  him  by  cor- 
poration might  be  basis  of  an  action  for 
damages. — ^Johnson  v.  Langdon,  135  Cal. 
624,   625,   87  Am.  St.  Rep.    156,   67   Pac.  1050. 

88.  Subordinate  olllcer  or  trlbunal^Rc- 
fuBlnff  to  perform  poaltlve  duty  resulting 
from  his  office,  or  by  some  act  equivalent 
to  refusal  and  manifesting  such  intention, 
it  becomes  duty  of  higher  court,  upon 
proper  application,  to  Issue  its  mandate  to 
compel  performance  of  such  duty,' provided 
there  is  not  open  to  party  aggrieved  plain, 
speedy,  and  adequate  remedy  in  due  course 
of  law. — People  ex  rel.  Memlnger  v.  Sex- 
ton, 24  Cal.  78,  82;  Laugenour  v.  Shanklin, 
57   Cal.   70,   76. 

89.  r'nurpation  of  office — Law  provldeii 
■peedy  nnd  adequate  remedy  against  per- 
son who  usurps.  Intrudes  into,  or  unlaw- 
fully holds  or  exercises  any  public  office, 
civil  or  military,  or  any  franchise,  within 
the  state. — People  ex  rel.  Smith  v.  Olds. 
8  Cal.  167,  175,  58  Am.  Dec.  398. 


§  1087.    WEIT  MUST  BE  EITHER  ALTERNATIVE  OR  PEREMPTORY. 

The  writ  may  be  either  alternative  or  peremptory. 

The  alternative  writ  must  command  the  party  to  whom  it  is  directed  imme- 
diately after  the  receipt  of  the  writ,  or  at  some  other  specified  time,  to  do  the 
act  required  to  be  performed,  or  to  show  cause  before  the  court  at  a  specified 
time  and  place  why  he  has  not  done  so. 

The  peremptory  writ  must  be  in  a  similar  form,  except  that  the  words  requir- 
ing the  party  to  show  cause  why  he  has  not  done  as  commanded  must  be 
omitted  and  a  return  day  inserted. 

History:  Enacted  March  11,  1872,  re-enactment  of  5  400  Practice 
Act-  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts  1900-1,  p.  183,  held  unconstitutional,  see  history,  8  5  ante; 
amendment  approved  March  15,  1907,  Stats,  and  Amdte.  1907,  p.  307, 
Kerr's  SUts.  and  Amdts.  1906-7,  p.  476. 

and  partly  Improper,  the  court  will  not 
enforce  it  by  a  peremptory  mandamus  as 
to  that  which  is  proper,  but  will  give  Juder- 
ment  for  the  respondent,  is  not  an  iron- 
bound  one,  to  be  enforced  by  a  court  re- 
erardless  of  circumstances,  but  is  one  to  be 
applied  in  consonance  with  principles  of 
fairness  and  Justice. — Larkln  v.  Superior 
Court,  171  Cal.  719,  164  Pac.  841. 

2.  Peremptory  writ  must  follow  alter- 
native writ,  and  if  alternative  writ  de- 
mands too  much,  something:  more  than  re- 
lator is  entitled  to,  Judgment  must  be  for 
the  defendant,  for  there  can  not  be  Judg- 
ment for  relator  for  part  of  relief  demanded 
in  writ  and  for  defendant  for  other  part. 
— People  V.  Board  etc.  of  Dutchess  Co., 
1  Hill  (N.  Y.)  50;  People  v.  Board,  10  Abb. 
Pr.   (N.  Y.)   23S. 

3.  See  above  rule  commented  on  but  not 
decided. — People  ex  reL  Central  Pac.  R.  Co, 
V.  Board  of  oupervlsors,  27  Cal.  655,  683, 
684. 

4.  Relator  proeecdlaf  by  petition  and 
notice     for     peremptory     writ     in     supreme 


WBIT— ALTERNATIVE  OB  PERMANENT. 
1.  Alternative  or  permanent  writ. 

2, 3.  Peremptory  writ  must  f oUow  alternative 
writ. 
4.  Relator  proceeding  by  petition  and  no- 
tice for  peremptory  writ. 

As  to  alternative  or  peremptory  writ  of 
prohibition,  see,  post,  9  1104;  also  court  rule 
No.  XXVI. 

An  to  peremptory  writ  without  the  alter- 
native, see.  post,  5  1088  and  note. 

An  to  compeUlns  clerk  to  enter  nnme  on 
srent  re^later,  see  Kerr's  Cyc  Pol.  Code, 
2d  ed,.  59  1108,  1110  and  notes. 

As  to  mlea  of  anpreme  eonrt  In  relation 
to  niternntlve  and  peremptory  writs,  see, 
ante.    5  1068   and   note   pars.   129,    130. 

1,     Altemntlve  or  peremptory  wrlt.^ — The 

rule  that  a  petitioner  for  a  writ  of  man- 
date is  concluded  by  the  terms  of  the  alter- 
native writ,  and  that  where  the  alternative 
writ  Is  awarded  for  a  purpose  partly  proper 
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court    without    procuring    alternative    writ,  it  may  be  only  part  of  relief  demanded  in 

court  under  enlargred  discretion  may  errant  prayer  of  petition. — People   ex   rel.   Central 

any    relief    consistent    with    case    made    by  Pac.  R.  Co.  v.  Board  of  Supervisors,  27  Gal. 

petition   and   embraced   in   issues*   althougrb  655,  684. 


§1088.    IF  THE  APPLICATION  BE  MADE  WITHOUT  NOTICE,  THE 
ALTERNATIVE  WBIT  MAY  ISSUE;  OTHERWISE,  THE  PEREMPTORY. 

When  the  application  to  the  court  is  made  without  notice  to  the  adverse  party, 
and  the  writ  is  allowed,  the  alternative  must  be  first  issued;  but  if  the  appli- 
cation is  upon  due  notice  and  the  writ  is  allowed,  the  peremptory  may  be 
issued  in  the  first  instance. 

With  the  alternative  writ  and  also  with  any  notice  of  an  intention  to  apply 

for  the  writ,  there  must  be  served  on  each  person  against  whom  the  writ  is 

sought  a  copy  of  the  petition.    The  notice  of  the  application,  when  given,  must 

be  at  least  ten  days.    The  writ  can  not  be  granted  by  default.    The  case  must 

be  heard  by  the  court,  whether  the  adverse  party  appears  or  not. 

History:  Bnacted  March  11,  1872,  re-enactment  of  8  470  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  184,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  308, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 


ISSUING  MANDATE. 

1,  2.  Allegations  of  petition — Are  not  taken  as 
true  because  of  default. 

3,4.  Answer  not  filed — Mandate  may  issue  on 
complaint. 

5.  Default  judgment  improper. 

6.  Demurrer  to  answer. 

7.  Voluntary   compliance   with   mandate  of 

court  satisfies  judgment. 

1.  Alleffatioiis  of  petition— Are  not  taken 
a«  true  because  of  defaolti  no  answer  be- 
ing filed,  Judgment  of  the  lower  court  deny- 
ing petition  will  not  be  disturbed. — Jack- 
son School  Dist.  V.  Culbert,  184  Cal.  508,  510, 
66   Pac.   741. 

2.  Compare  I  Pereria  v.  Wallace,  129  Cal. 
897,  400,  62  Pac,  61. 

S.  Ananrer  not  illed— Mandate  may  Isane 
on  complaint. — An  answer  not  having  been 
filed  and  matter  having  been  heard  on  com- 
plaint and  court  having  made  and  filed 
finding,  writ  of  mandate  was  properly  or- 
dered to  issue.  Facts  set  forth  in  com- 
plaint Justifying  its  issuance,  and  com- 
plaint being  verified,  failure  of  defendants 
to   answer   conceded   truth   of  all   the   facts 


alleged. — Pereria  v.  Wallace.  129  Cal.  S97, 
400,    62   Pac.   61. 

4.  Comparei      Jackson     School     Dist.    ▼. 
Culbert.   134  Cal.  608,  610,   66  Pac  741. 

5.  Default     Judgment     Improper.  —  The 

Judgment  will  be  reversed  where  writ  of 
mandate  has  been  granted  by  default. — 
People  ex  rel.  Commissioners  v.  Central 
Pac.  R.  Co.,  62  Cal.  506,  607;  Town  of  Hay- 
ward  V.  Pimental.  107  Cal.  S86.  390,  40  Pac. 
546. 


6.  Demurrer  to  anairrer,  which  stated 
nothing  inconsistent  with  allegations  of 
complaint  or  affidavit  on  which  respondent 
prayed  issuance  of  writ,  being  sustained 
after  submission  of  cause  on  pleadings,  is 
sufflcient  hearing  under  requirements  of 
above  section  for  issuance  of  writ  with- 
out further  action  or  hearing  in  case. — 
Town  of  Hayward  v.  Pimental,  107  Cal. 
386,  390,  40  Pac.  645. 

7.  Voluntary  compliance  with  mandate 
of  court  satlailea  Jadarment  thereon  and  ex- 
hausts its  force,  and  where  supervisors 
took  appeal  from  order  directing  them  to 
levy  certain  tax,  but  had  voluntarily  levied 
such  tax  prior  to  such  appeal,  respondent 
may  have  the  appeal  dismissed  on  motion. 
— San  Diego  School  Dist.  v.  Board  of  Super- 
visors, 97  Cal.  438,  439,  32  Pac.  517. 


§1089.    THE  ADVESSE  PASTY  HIAY  ANSWER  UNDER  OATH.    On  the 

return  of  the  alternative,  or  the  day  on  which  the  application  for  the  writ  is 
noticed,  the  party  on  whom  the  writ  or  notice  has  been  served  may  answer 
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the  petition  under  oath,  in  the  same  manner  as  an  answer  to  a  complaint  in  » 

civil  action. 

History:  Enacted  March  11,  1872»  re-enactment  of  §  471  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8»  1901,  Stats,  and 
Amdts.  1900-1,  p.  184,  held  unconstitutional,  see  history,  8  6  ante; 
amendment  approved  March  15,  1907,  Stats,  and  Amdts.  1907»  p.  308» 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 


ANSWER. 

1.  Defense  by  averriiig  upon  infonnation  and 

belief. 

2.  Recall  petition — Duty  of  registrar  of  voters 

— Mandamus  to  compel  performance  of 
— Answer. 

3.  Statute  of  limitations — Setting  up  ou  re- 

turn to  mandamus  to  compel  payment  of 
interest  coupons. 

1.  Defease  by  averrlni;  apon  lafonnatloii 
and  belief  a  want  of  funds  in  treasury  is 
insufflcient  In  action  of  mandamus  to  com- 
pel president  and  clerk  of  city  of  sixth 
class  to  draw,  sisrn,  and  countersisrn  war- 
rant for  claim  agrainst  city;  it  being  duty 
of  clerk  to  keep  account  of  moneys  received 
and  disbursed,  and  being  fact  peculiarly 
within  his  knowledge,  averment  should  be 
positive  in  form. — McConoughey  v.  Jack- 
son, 101  Cal.  265,  269,  40  Am.  St.  Ren.  53, 
35   Pac.    863. 

2.  Recall  petition—Duty  of  reslntrar  of 
Totera  Mandamna  to  eompel  performance 
of— Anawer. — In  the  case  in  which  a  recall 
petition  has  been  filed,  and  In  the  mean- 
time    injunctive     proceedings     have     been 


taken  and  a  writ  of  prohibition  Issued 
against  the  registrar  of  voters,  on  pro- 
ceedings to  secure  a  writ  of  mandamus  to 
compel  the  registrar  of  voters  to  perform 
his  official  ministerial  duties,  neither  the 
pending  of  an  application  in  the  superior 
court  for  a  writ  of  prohibition  and  the  issu- 
ing of  an  alternative  writ  thereon,  nor 
the  pendency  of  an  action  for  an  injunc- 
tion in  the  same  court  and  the  issuing  of 
a*  restraining  order  restraining  the  regis- 
trar from  further  action  on  such  recall 
petition  until  the  hearing  of  said  applica- 
tion, will  furnish  a  sufficient  answer  in  the 
application  for  mandamus.  —  Baines  v. 
Zemansky,  176  Cal.  S69,  168  Pac.  565. 

8.  Statute  of  Ilmltatlona— SettlUK  up  on 
return  to  mandamva  to  compel  payment  of 
Intereat  coupons  of  irrigation  district 
bonds,  same  being  payable  out  of  a  par- 
ticular fund,  or  in  a  particular  way.  the 
answer  must  show  that  the  particular  fund 
was  on  hand,  or  the  particular  method  pur- 
sued; an  affirmative  allegation  that  no  fund 
was  at  any  time  provided  for  the  payment 
of  the  interest  coupons  is  insufflcient  to 
support  the  plea  (on  rehearing).— -He wel 
V.  Hogtn,  3  Cal.  App.  248,  84  Pac.  1002. 


§1090.  IF  AN  ESSENTIAL  QUESTION  OF  FACT  IS  SAISED,  THE 
COURT  IffiAY  ORDER  A  JURY  TRIAL.  If  an  answer  be  made,  which  raises 
a  question  as  to  a  matter  of  fact  essential  to  the  determination  of  the  motion, 
and  affecting  the  substantial  rights  of  the  parties,  and  upon  the  supposed  truth 
of  the  allegation  of  which  the  application  for  the  writ  is  based,  the  court  may, 
in  its  discretion,  order  the  question  to  be  tried  before  a  jury,  and  postpone  the 
argument  until  such  trial  can  be  had,  and  the  verdict  certified  to  the  court. 
The  question  to  be  tried  must  be  distinctly  stated  in  the  order  for  trial,  and  the 
county  must  be  designated  in  which  the  same  shall  be  had.  The  order  may  also 
direct  the  jury  to  assess  any  damages  which  the  applicant  may  have  sustained, 
in  case  they  find  for  him. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  472  Practice  Act. 

6.  Several  facts  as  to  defenses  being  stated 
in  answer — Effect  of. 


ESSENTIAL  QUESTION  OF  FACT— JURY 

TRIAL. 

1.  Answer  not  raising  issues — Effect  of. 

2.  Motion  that  writ  issue  —  Notwithstanding 

matters  alleged  in  answer. 

3.  Motion  to  file  supplemental  answer — Should 

be  granted. 

4.  Motion  to  strike  out  answer  is  immaterial 

— Effect  of. 

5.  Power  to  determine  every  issue  between  par- 

ties— Must  be  placed  somewhere. 


7.  Supreme  court  will  direct  trial  of  t&cta  io 

original  proceedings. 

8.  Trial  by  jury — Writ  of  mandate  to  compel 

payment  of  interest  coupons. 

1.     Anawer   not   ralalnir   tiiMues<— BflTeet    of. 

— Answer  of  part  of  board  of  supervisors 
which  does  not  deny  nor  confess  and  avoid 
any  fact  alleged  in  petition,  but  which  at- 
tempts to  raise  issues  between  themselves 
and   remaininer  members   of   board   respect- 
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Ingr  certain  facts  alleged  in  answer  of 
board,  amounts  to  no  more  than  would 
their  default,  and  such  issues  as  alles^cl 
in  such  answer  can  not  be  tried  in  pro- 
ceeding: for  mandamus,  nor  would  any 
flndins:  upon  such  issues  be  of  any  value. 
— People  ex  rel.  Central  Pac.  R.  Co.  v.  Board 
of   Supervisors,   27   Cal.    656,    670. 

2.  Motion  that  writ  iiisoe— Notwlthstand- 
tnir  mutterm  alleged  In  ana^ver  of  defendant 
amounts  to  general  demurrer  to  answer. 
It  necessarily  assumes  that  matters  set  up 
in  answer,  thougrh  true  in  point  of  fact, 
do  not  in  law  amount  to  defense  agra-lnst 
application  for  writ. — Ward  v.  Flood,  48  Cal. 
36,  46,  17  Am.  Rep.  405;  People  ex  rel.  At- 
kinson V.  Johnson,  95  Cal.  471,  474,  31  Pac. 
611;  McQowan  v.  Ford,  107  Cal.  177,  1«5, 
40  Pac.  231. 

8.  Motion  to  flic  mipplcmcntal  anawev^— 
Should  be  granted. — A  motion  to  file  sup- 
plemental answer  setting:  up  new  and 
material  facts  occurringr  subsequent  to  com- 
mencement of  proceeding,  where  there  was 
no  unreasonable  delay  in  making,  such  mo- 
tion, should  be  granted,  and  it  is  abuse  of 
discretion  to  refuse  it. — Grady  v.  Bramlet, 
59   Cal.   105,   107. 

4.  Motion  to  strike  out  anatver  as  imnui- 
terlal— Bffeet  of. — A  motion  to  strike  out 
answer  as  immaterial  is  equivalent  to  gen- 
eral demurrer.  Effect  is  admission  of  mat- 
ters stated  in  answer. — Middleton  v.  Low, 
80  Cal.   696,  600. 

5.  Power  to  determine  every  laane  be-* 
tween   partlea^Mnat   be  placed   aomevrhcre. 

— Juries  are  used  as  instruments  to  deter- 


mine facts  unknown  to  court,  but  court 
does  not  require  verdict  of  Jury  to  inform 
itself  of  fact  occurring  in  presence  of  court 
itself.  It  must,  from  nature  of  case,  be 
trusted  as  to  fidelity  of  its  own  records. 
Mandamus  will  be  denied  where  petitioner 
alleges  that  judge  refused  to  sign  bill  of 
exceptions,  and  Judge  in  his  answer  alleges 
that  he  did  sign  such  bill. — People  ex  rel. 
Galvin  V.  Judge  of  Tenth  Judicial  District, 
9   Cal.    19,    20,    21. 

6.  Several  facta  aa  to  defenaea  being 
atated  In  anawer— Effect  of. — Where  sev- 
eral facts  as  being  stated  in  answer  to  al- 
ternative writ  of  mandate.  Judgment  should 
not  be  given  until  issues  have  been  dis- 
posed of. — Gregg  V.  Pemberton,  53  Cal.  251. 

7.  Supreme  court  will  direct  trial  of 
facts  In  original  proceedings. — The  supreme 
court  will  direct  that  case  -be  referred  to 
lower  court  to  try  issues  of  fact  before 
Jury  or  without  Jury,  as  parties  may  agree, 
and  return  to  supreme  ^ourt  a  special  ver- 
dict of  Jury  or  special  finding  of  court 
upon  issues  Joined  by  pleadings  which  re- 
quire trial  of  issue  of  fact  in  proceeding 
for  mandamus  originally  commenced  in 
supreme  court. — County  of  Calaveras  v. 
Brookway»  80  CaL  S26,  8S9;  People  ex  rel. 
Lova  T.  Board  of  Supervisors,  45  Cal.  395. 
898. 

a  Trial  by  Jury — ^Wrlt  of  mandate  to 
compel  payment  of  Interest  coupons  of  irri- 
gation district  bonds,  on  hearing  of,  it  is 
not  abuse  of  discretion  to  refuse  to  submit 
the  questions  of  fact  in  dispute  to  Jury. — 
Hewel  V.  Hogin,  8  Cal.  App.  248,  84  Pac. 
1002. 


§  1091.  THE  APPUOANT  MAT  DEMUR  TO  THE  ANSWER,  OB  OOUN. 
TEBVAIL  IT  BY  PBOOP.  On  the  trial  the  applicant  is  not  precluded  by  the 
answer  from  any  valid  objection  to  its  sufficiency,  and  may  countervail  it  by 
proof  either  in  direct  denial  or  by  way  of  avoidance. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  473  Practice  Act. 


PROCEEDINGS   FOR   MANDAMUS- 
ANSWER. 

1.  Allegations   in   return — Failure   to   answer 

or  deny — Effect  of. 

2.  Answer  containing  material  arerments  of 

affirmative  material. 

1.  AllCKatlona  In  return— >Pallare  to  aa- 
siver  or  deny-^BITeet  of. — In  the  case  of  an 
application  for  a  mandamus  to  compel  a 
city  clerk  or  other  officer  chargred  with  the 
duty,  to  certify  to  the  sufficiency  of  a  re- 
call petition  where  the  return  alleeres  that 
the  verification  deputy  circulatingr  the  peti- 
tion in  each  case  signed  by  a  different 
name,  or  in  a  different  manner,  or  with  a 
different  signature  than  that  of  any  reg- 
ularly appointed  and  qualified  verification 
deputy,  and  these  allegations  of  the  return 


are  not  controverted  by  proof  or  other- 
wise by  the  petitioner  as  he  might  do 
under  the  provisions  of  the  above  section, 
where  the  certificates  are  not  before  the 
court  it  is  impossible  for  the  court  to 
determine  what  numbers  were  rejected  for 
the  reason  alleged  and  the  burden  being 
upon  the  petitioner  to  show  the  sufficiency 
of  the  recall  petition,  the  determination  of 
the  oflUcer  that  some  of  the  certificates 
were  invalid  because  of  the  defective  veri- 
fication, can  not  be  disturbed. — Foster  v. 
Cummings,  —  Cal.  App.  — ,  192  Pac,  100. 

2.  Anatver  coBtalnlnir  material  averment* 
of  alllrmatlve  matter,  to  which  no  valid  ob- 
jection was  presented,  and  which  was  not 
countervailed  by  proof,  Judgment  upon 
pleadings  will  be  reversed. — McClatchy  ^. 
Matthews,    135   Cal.   274,    276.   67  Pac.   134. 
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KBW-TRIAL.   MOTION — VESRDICT— NO   ANSWER. 


flft  1092-1094 


§  1092.    MOTION  FOE  NEW  TRIAL,  V7HERE  MADE.    The  motion  for  a 
new  trial  must  be  made  in  the  court  in  which  the  issue  of  fact  is  tried 
History:    Enacted  March  11,  1872,  founded  on  §474  Practice  Act. 


MOTION  FOR  NEW  TRIAL—WHERE 

MADE. 

1.  As  to  power  of  supreme  court  to  grant  a 

rehearing. 

2.  Constitution  provides  that  the  judgment 

of  supreme  court  shall  be  final. 

3,4.  Supreme  court  having  referred  issues  to 
lower  court  for  trial. 

Aa  to  JudKinCBt  of  department  of  anpreme 
court  becominar  final  In  thirty  days  nnlesa 
rehearlnff  ordered,  see  Const.  1879  art.  VI, 
S  2.  I  Hennlns's  General  Laws,  3d  ed.,  p. 
xivlll. 

1.  A  a  to  poorer  of  aupreme  conrt  to 
sraat  a  rehearlnff.  see  opinion  by  Chief 
Justice  Beatty.  In  re  Jessup,  81  Cal.  408, 
459-474.  6  L..  R.  A.  594,  21  Pac.  976.  22  Pac. 
742,  1028. 

2.  Conatltvtion  proTidea  that  the  Jndgr- 
nent    of    anpreme    eonrt    ahall    be    final    !n 

thirty  days  unless  before  that  time  hear- 
iniT  in  bank  is  ordered,  and  rule  of  supreme 
court  is  to  same  effect  unless  reheariner  is 
ordered.  Neither  constitution  nor  rules 
make  any  distinction  between  cases  of  ap- 


pellate and  original  Jurisdiction.  Provi- 
sions of  code  as  to  new  trials  can  ilot  be 
applied  to  supreme  court,  as  it  would  over- 
turn constitutional  provision.  Motion  for 
new  trial  would  suspend  Judgment  for  more 
than  thirty  days  fixed  by  constitution. — 
Granger's  Bank  v.  Superior  Court,  101'  Cal. 
198,  199,  35  Pac.  642.  See  in  matter  Tyler, 
71  Cal.  353,  374,  60  Am.  Rep.  539.  12  Pac. 
289,  13  Pac.  169;  In  matter  Philbrook,  108 
Cal.  14,  15,  40  Pac  1061. 

8.  Supreme  eonrt  haTinsp  referred  iaanea 
to  lower  conrt  for  trial,  and  Jury  haviner 
rendered  verdict,  proceeding  having  been 
originally  commenced  in  supreme  court, 
motion  for  new  trial  should  have  been 
made  In  such  court,  and  motion  having 
been  made  in  lower  court,  petitioner  is 
entitled  to  Judgment  on  verdict  in  his  favor. 
— People  ex  rel.  Thompson  v.  HoUoway,  41 
Cal.   409,   410. 

4.  Overmledt  In  matter  Tyler,  71  Cal. 
358,  374,  60  Am.  Rep.  589,  12  Pac  289,  13 
Pac.  169;  Granger's  Bank  y.  Superior  Court. 
101  Cal.  198,  199,  35  Pac.  643;  In  matter 
Philbrook,  108  Cal.  14,  16,  40  Pac.  1061. 


§  1093.  THE  OLESK  MUST  TRANSMIT  THE  VERDICT  TO  THE  COURT 
WHERE  THE  MOTION  IS  PENDING,  AFTER  WHICH  THE  HEARING 
SHALL  BE  HAD  ON  MOTION.  If  no  notice  of  a  motion  for  a  new  trial  be 
given,  or  if  given,  the  motion  be  denied,  the  clerk,  within  five  days  after  rendi- 
tion of  the  verdict  or  denial  of  the  motion,  must  transmit  to  the  court  in  which 
the  application  for  the  writ  is  pending,  a  certified  copy  of  the  verdict  attached 
to  the  order  of  trial ;  after  which  either  party  may  bring  on  the  argument  of 
the  application,  upon  reasonable  notice  to  the  adverse  party. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  475  Practice  Act. 


§  1094.  IF  NO  ANSWER  BE  MADE,  OR  IF  THE  ANSWER  RAISE  NO 
MATERIAL  ISSUE  OF  FACT,  THE  HEARING  MUST  BE  BEFORE  THE 
COURT.  If  no  answer  be  made,  the  case  mu!?t  be  heard  on  the  papers  of  the 
applicant.  If  the  answer  raises  only  questions  of  law,  or  puts  in  issue  imma- 
terial statements,  not  affecting  the  substantial  rights  of  the  parties,  the  court 
must  proceed  to  hear  or  fix  a  day  for  hearing  the  argument  of  the  case. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  476  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  345. 


HEARING  BEFORE  COURT  WHEN. 

1,2.  Facts    alleged    in    verified    complaint — 
When  considered  true. 

3.  Hearing;    and    submission    of    cause    on 

pleadings  of  parties. 

4.  Statute  of  l^m^nt'ons — Defense  of — Not 

considered,  when. 


1.  Pacta    allcircd     In     verified    complaint 

to  which  no  answer  has  been  filed  are  con- 
sidered to  be  true,  and  do  not  need  to.be 
otherwise  proved. — Pereria  v.  Wallace.  129 
Cal.    397,    400,    62    Pac.    61. 

2.  C<»niparet       Jackson     School     Dlst.     v. 
Culbert.  134  Cal.  508,  510.  66  Pac.  741. 

3.  Tfrnrlnff   and   snbmlniilon    off   caniie   on 
-^Icadlneai    of   partlea   may    be    had    as    well 
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MANDAMUS — DAMAGES — COSTS — SERVING  WRIT. 


[Pt.  UI» 


in  proceeding:  on  mandamus  as  in  any  other. 
Court  can  not  be  devested  of  power  to  com- 
plete hearing  for  action  for  mandamus  by 
reason  of  defendant's  absenting:  himself  on 
date  to  which  such  hearing  had  been  regru- 
larly  continued. — Town  of  Hayward  v.  Pi- 
mental,   107   Cal.    386,    391,   40   Pac.    546. 


4.  Statute  of  Ilmltatlona— -Defense  of— > 
Not  considered  when  not  set  up  in  ^nswer 
on  hearing-  of  return  to  writ  of  mandate 
to  compel  payment  of  interest  coupons  of 
bonds  of  irrigation  district. — Hewel  v. 
Hogln,  3  Cal.  App.  248,  84  Pac.  1002. 


§  1095.  IF  THE  APPLICANT  SUCCEED,  HE  HIAY  HAVE  DAMAGES, 
COSTS,  AND  A  PEREMPTORY  MANDATE.  If  judgment  be  given  for  the 
applicant,  he  may  recover  the  damages  which  he  has  sustained,  as  found  by  the 
jury,  or  as  may  be  determined  by  the  court  or  referee,  upon  a  reference  to  be 
ordered,  together  with  costs ;  and  for  such  damages  and  costs  an  execution  may 
issue ;  and  a  peremptory  mandate  must  also  be  awarded  without  delay ; 

[When  state,  etc.,  is  respondent.]  Provided,  however,  that  in  all  cases 
where  the  respondent  is  a  state,  county  or  municipal  officer,  all  damages  and 
costs,  or  either,  which  may  be  recovered  or  awarded,  shall  be  recovered  and 
awarded  against  the  state,  county  or  municipal  corporation  represented  by  such 
officer  and  not  against  such  officer  so  appearing  in  said  proceeding,  and  the 
same  shall  be  a  proper  claim  against  the  state,  or  county,  or  municipal  corpora- 
tion for  which  such  officer  shall  have  appeared,  and  shall  be  paid  as  other 
claims  against  the  state,  county  or  municipality  are  paid ;  but  in  all  such  casen, 
the  court  shall  first  determine  that  the  officer  appeared  and  made  defense  in 
•such  proceeding  in  good  faith. 

History:  Enacted  March  11,  1872,  a  re-enactment  of  S  477  Practice 
Act;  amendment  approved  May  31,  1913,  Stats,  and  Amdts.  1913,  p. 
369.    in  effect  August  10,  1913. 


JUDGMENT— COSTS. 

1.  Court  reporter — Refusal  to  transcribe  notes 

— Mandamus — Costs  on. 

2.  Judgment    directing    supervisors    to    pay 

amount  personally — Incorrect. 

3.  Personal  judgment  against  county  auditor 

— Incorrect. 

4.  Public    officer    against    whom    mandamus 

is    issued  —  Personally    chargeable    with 
costs. 

Aa  to  coats,  see,  ante.  §§  1021  et  seq.  and 
notes. 

1.  Court  reporter— 'Refusal  to  transcribe 
notes— Mandamus— Coats  on. — In  an  orlgrlnal 
proceeding  in  mandamus  in  an  appellate 
court  to  compel  a  court  reporter  to  make 
a  transcript  of  his  notes  in  a  criminal 
cause  for  the  use  of  the  defendant  on  ap- 
peal, the  petitioner,  if  successful,  is  entitled 
to  his  costs,  although  the  Judge  of  the  trial 
court  refused  to  order  the  transcripts  on 
the  ground  that  the  defendant  was  not  en- 


titled  thereto. — Smith  v.  McCallum,   36  Cal. 
App.   143,   149,   172  Pac.   408,   410. 

2.  Judffmeat  dlrectlni;  supervisors  to 
pay  amount  personally— Incorrect. — Treas- 
urer is  to  pay,  and  Judgment  in  mandamus 
proceedings  to  compel  payment  of  judgment 
which  petitioner  had  recovered  against 
county  should  be  that  supervisors  ailow 
order  for  such  payment. — Johnson  v.  Board 
of  Supervisors,  65  Cat  481,   482.   4  Pac.  463. 

3.  Personal  Judgrment  agralnat  county 
auditor  for  amount  of  claim  due  plaintiflF 
can  not  be  entered  in  action  where  party 
brings  action  for  mandamus  to  compel  audi- 
tor to  issue  warrant  for  claim  allowed  by 
the  supervisors. — Sweeny  v.  Maynard.  52 
Cal.  468.   470. 

4.  Public  officer  against  whom  manda- 
mus is  issued—Personally  chargeable  with 
costs  of  plaintiff.  That  he  may  appeal 
without  giving  undertaking  does  not  imply 
that  personal  Judgment  for  costs  or  dam- 
ages may  not  be  rendered. — Power  y.  May, 
123    Cal.    147,    152,    65    Pac.    796. 


§  1096.  SERVICE  OP  THE  WEIT.  The  writ  must  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action,  except  when  otherwise  expressly 
directed  by  order  of  the  court.    Service  upon  a  majority  of  the  members  of 
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PENALTY  FOR  DISOBEYING  WRIT. 
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any  board  or  body,  is  service  upon  the  board  or  body,  whether  at  the  time  of 
the  service  the  board  or  body  was  in  session  or  not. 

History:     Enacted  March  11,  1872,  re-enactment  of  §478  Practice 
Act,  last  sentence  added. 


SERVICE  OF  WEIT. 

1.  Failure  to  serve  person  interested  in  pro- 
ceedings— Effect  of. 

2,3.  Failure   to   serve   respondent    with    copy 
of  petition  or  writ — Effect  of. 

4.  State    having   interest    in    controversy — 
•Effect  of. 

As  to  service  of  petition  and  tvrit  In  pro- 
eeedlns  orislnallT'  commenced  In  supreme 
ronrt,  see  Rule  XXVI,  par.  1,  of  supreme 
court,  177  Cal.  p.  Iv,  176  Pac.  vli. 

As  to  service  of  svmmons,  see,  ante,  §§  410 
et  seq.   and   notes. 

1.  Failure  to  serve  person  interested  In 
proceeding  but  one  who  Is  not  required  to 
be  formal  party  to  proceedlngr  by  being: 
named  as  defendant  in  petition  for  writ, 
'ioes  not  abate  whole  proceeding,  but  at 
moat  requires  postponement  of  hearing:  or 
trial  until  such  person  could  be  served  and 
have  reasonable  time  in  which  to  appear. 
— Havemeyer  v.  Superior  Court,  84  Cal.  327, 
372,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627, 
24  Pac.  121. 


2.  Failure  to  serve  respondent  'with 
copy  of  petition  or  vrrit,  as  required  by 
rules  of  supreme  court  in  origrinal  pro- 
ceedingrs  before  it,  is  ground  for  dismissal 
of  action. — Coffey  v.  Grand  Council,  87  Cal. 
367,  369,  25  Pac.  647. 

3.  Compares  Havemeyer  v.  Superior 
Court,  84  Cal.  327,  372,  373.  18  Am.  St.  Rep. 
192,  10  L.  R.  A.  627.   24  Pac.  121. 

4.  State  having  interest  in  controversy — 
EITect  of. — The  state  having  interest  in 
controversy  over  appointment  of  receiver, 
in  proceeding:  for  writ  of  prohibition  to 
restrain  superior  court  from  further  ac- 
tion in  matter,  it  would  be  duty  of  supreme 
court  in  advance  to  order  service  of  peti- 
tion and  writ  upon  representative  of  state, 
and  then  proof  of  such  service  would  be 
required  before  hearing:;  or,  if  on  hearing, 
fact  had  developed  that  party  not  named 
or  served  had  an  interest  to  be  affected,  it 
would  be  duty  of  court  to  suspend  pro- 
ceeding until  such  party  was  served  and 
brought  in. — Havemeyer  v.  Superior  Court, 
84  Cal.  327,  872,  873,  18  Am.  St.  Rep.  192. 
10  L.  R.  A.  627,  24  Pac.  121. 


§  1097.  PENALTY  FOR  DISOBEDIENCE  TO  THE  WEIT.  When  a  per- 
emptory mandate  has  been  issued  and  directed  to  any  inferior  tribunal,  cor- 
poration, board,  or  person,  if  it  appear  to  the  court  that  any  member  of  such 
tribunal,  corporation,  or  board,  or  such  person  upon  whom  the  writ  has  been 
personally  served,  has,  without  just  excuse,  refused  or  neglected  to  obey  the 
same,  the  court  may,  upon  motion,  impose  a  fine  not  exceeding  one  thousand 
dollars.  In  case  of  persistence  in  a  refusal  of  obedience,  the  court  may  order 
the  party  to  be  imprisoned  until  the  writ  is  obeyed,  and  may  make  any  orders 
necessary  and  proper  for  the  complete  enforcement  of  the  writ. 

History:  Bnacted  March  11,  1872,  re-enactment  of  §479  Practice 
Act,  omitting  last  sentence;  amendment  approved  March  24,  1874, 
Code  Amdts.  1873-4,  p.  345. 


.4«    to   contempt   of   court    mencrallTt   see, 
rost,   SS  1209-1222  and  notes. 

Aa   to  Imprisonment  until  order  of  court 
hafl  been  compiled  with.  It  belny  In  power 


of  party  to  ao  comply  with  auch  order,  see, 
post,   §  1219  and  note. 

An    to    Judgment    and    penalty    for    con* 
tempt.  Bee,  post,   S  1218  and  note. 
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CHAPTER  m. 

WRIT  OF  PROHIBITION. 


§  1102.     Prohibition  defined. 
$  1103.     Where   and  when  issued. 
1 1104.     Writ  may  be  alternative  or  peremp- 
tory.    Form  of. 


i  1105.    Certain  provisions  of  the  preeeding 
chapter  applicable. 


§  1102.  PROHIBITION  DEFINED.  The  writ  of  prohibition  is  the  counter- 
part of  the  writ  of  mandate.  It  arrests  the  proceedings  of  any  tribunal,  cor- 
poration, board,  or  person  exercising  judicial  functions,  when  such  proceed- 
ings are  without  or  in  excess  of  the  jurisdiction  of  such  tribunal,  corporation, 
board  or  person. 

History:  Enacted  March  11»  1872; 'amendment. approved  March  3, 
1881,  Stats,  and  Amdts.  1881.  p.  20;  May  6,  1919,  Stats,  and  Amdts. 
1919,  p.  291.     in  effect  July  22,  1919. 


WRIT  OF  PROHIBITION. 
1,  2.  As  to  when  will  issue. 
3- 13.  As  to  when  will  not  issue — In  general. 

14.  Same  —  Adequate,    plain,    and    speedy 

remedy. 

15.  Same — An  improper  issue  of  summons. 

16.  Same — Judgment  of  police  court  in  a 

civil  action. 

17.  Same — Validity  of  grand  jury  can  not 

be  tested  upon  application  for  writ. 

18.  Admissions  against  interest. 

19,  20.  Appeal — Plain,   speedy,   and   adequate 
remedy  by. 

21.  Satae — Stay  of  proceedings. 

22.  Appellate    court    will    not    determine 

questions  of  law. 

23.  Application    for    appointment    of    re- 

ceiver—  Sufficiency  of  —  Review  on 
prohibition. 

24.  Can  not  be  used  as  writ  of  error. 

25.  Civil  action  in  police  court. 

26.  Common-law  writ  of  prohibition — ^Was 

issued  on  suggestion. 

27.  Construction   of   section  —  Unconstitu- 

tional. 

28,  29.  Counterpart  of  writ  of  mandate. 

30.  Same — '* Counterpart,"    as    employed 
in  above  section. 

31,  32.  Criminal  case. 

33,  34.  Denial  of  writ. 

35.  Disqualification    of    judge  —  Bias    or 

prejudice  in  favor  of  moving  party. 

36.  Distinction — Between  error  in  exercis- 

ing    jurisdiction     and     jurisdiction 
itself. 

37.  Election  contest. 

38.  Error  can  not  be  corrected  by  means 

of  writ. 

39.  Exercise  of  proper  discretion. 

40.  Finality  of  judgment. 

41.  Formation  of  reclamation  district. 
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42.  Irregularities  and  errors  in  law  occur- 

ring. 

43.  Judge — May  be  disqualified  from  act- 

ing,  and  yet  court  have  jurisdiction. 

44.  Same — Who  is  interested  in  action. 

45, 46.  Jurisdiction  —  Sole   question   which  is 
presented. 

47.  Same — Of  court,  is  not  lost  because  of 

appeal. 

48.  Same — Of  appellate  court. 

49.  Same — Of  superior  court. 

50.  Same — When  used  in  connection  with 

prohibition. 

51.  Mandamus  not  exact  converse  of  pro- 

hibition. 

52.  Ministerial  act — Issuance  of  a  writ  of 

execution  from  a  recorder's  court. 

53.  Same — Can   not  be  arrested — Legisla- 

ture had  no  power  to  enact  statute. 

54.  Orders  appointing  receiver. 

55.  Order    requiring    sureties    upon    stay- 

bond  to  justify. 

56.  Preventing  adjudication  in  insolvency. 

57.  Proceedings  in  lower   court  —  Having 

been  ended. 

58.  Proceedings  of  board  of  supervisors- 

Can     not     be     interfered     with    or 
arrested  by  writ  of  prohibition. 

59.  Prohibition     is     essentially     jurisdic- 

tional. 

60.  Remedy  by  appeal  inadequate. 

61.  Removal  of  city  ofilcers. 

62.  Removal  of  public  ofilcers. 

63.  Same — Proceeding    to    remove    public 

officer — Erroneous  title — Prohibition 
will  not  lie. 

64.  Right  of  appeal  of  a  police  court. 
65,  66.  Supreme  and  district  courts  of  appeal 

— Concurrent  jurisdiction. 
67.  To  restrain  appointment  of  receiver. 
68*  Trial  i^pon  defective  appeal. 
69.  Trial  upon  merits. 
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70.  Two  administrationB  —  Prohibition   to 

restrain  second. 

71.  Writ  does  not  run  against  ministerial 

officers. 

72.  Writ    of    prohibition  —  Mentioned    in 

constitution,  is  what. 

73.  Same — Will  not  issue  when. 

A«  to  sroniida  for  laavanee  of  writ*   see 

note  111  Am.  St.  Rep.  944. 

L  A«  to  when  will  Issue. — Before  writ  of 
prohibition  Is  issued,  it  must  appear  that 
the  lower  court  exceeded  its  Jurisdiction 
and,  second*  that  petitioners  have  no  plain, 
speedy  and  adequate  remedy  in  the  ordinary 
course  of  law  of  which  they  might  avail 
themselves. — Langre  v.  Superior  Court  of 
Solano  County,  11  Cal.  App.  1,  3,  103  Pac. 
908. 

As  to  proklbitioBv  l«  ease  of  two  admln- 
liitratloaB*  to  reatraln  accond,  see  par.  70, 
this  note. 

2.  Will  lie  to  prevent  the  execution  of 
a  void  order  punishing  the  secretary  of  a 
corporation  for  contempt  for  refusing  to 
present  immaterial  books  showing:  the 
profits  of  the  corporation  in  a  divorce  suit, 
under  claim  of  plaintifT-  that  defendant  was 
a  stockholder,  whereas  it  was  shown  by  un- 
disputed evidence  that  defendant  had 
ceased  to  be  a  stockholder  two  months 
prior  to  commencement  of  suit. — Kullman, 
Salz  &  Co.  V.  Superior  Court,  16  Cal.  App. 
278.  114  Pac.  689. 

5.  Aa  to  wken  will  not  laMne— In  grcneral. 

— Prohibition  will  not  He  where  the  peti- 
tioner has  a  plain,  speedy  and  adequate 
remedy  by  suit  for  injunction. — Murphy  v. 
Bantel,  6  Cal.  App.  216,  216,  91  Pac.  806. 

4.  Can  not  issue  to  restrain  exercise  of 
jurisdiction,  however  erroneous,  and  if  the 
superior  court  has  jurisdiction  to  try  a 
case,  and  deny  a  motion  to  continue,  pend- 
ing decision  of  a  land  question  by  the  local 
land  office,  prohibition  will  not  issue  to 
restrain  its  action,  whether  right  or  wrong. 
— Lightner  Mining  Co.  v.  Superior  Court,  14 
Cal.  App.  646,  112  Pac.  909. 

6.  The  writ  of  prohibition  will  not  issue 
for  want  of  jurisdiction  alone.  It  must  be 
made  to  appear  that  the  petitioner  applying 
therefor  is  without  any  "plain,  speedy  and 
adequate  remedy  in  the  ordinary  course  of 
law"  (Code  Civ.  Proc,  8  1103). — Gardner  v. 
^'uperior  Court,  19  CaL  App.  648,  126  Pac. 
601.  503. 

6.  -  The  writ  will  not  lie  to  restrain  the 
superior  court  from  proceeding  with  the 
trial  of  petitioner  upon  an  indictment  found 
by  the  grand  Jury,  on  the  ground  that  no 
evidence  was  produced  before  the  grand 
Jury  tending  to  show  him  guilty  of  a  public 
offense. — Brobeck  v.  Superior  Court.  162 
Cal.  289,  92  Pac.  646. 

7.  It  is  well  settled  that  the  regularity 
of  the  proceedings  of  the  court,  if  within  Its 
Jurisdiction,  can  not  be  reviewed  on  prohi> 


bition. — Reed  Orchard  Co.  v.  Superior  Court, 
19  Cal.  App.  648.  128  Pac.  9,  15. 

8.  Prohibition  will  not  lie  to  prevent 
Judgment  being  rendered  in  a  criminal  ac- 
tion after  the  time  flxed  by  law  therefor,  as 
the  court  has  Jurisdiction  of  the  subject- 
matter  and  the  person  of  the  defendant. — 
Rankin  v.  Superior  Court,  157  Cal.  189,  192. 
106  Pac.  718. 

*  9.  Prohibition  will  not  issue  to  an  in- 
ferior tribunal  or  officer  acting  without  or 
in  cases  of  the  jurisdiction  of  such  tri- 
bunal or  officer  unless  the  aggrieved  party 
be  without  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  law. — 
Hamberger  v.  Police  Court,  12  Cal.  App.  158, 
154,  106  Pac.  894. 

10.  Prohibition  will  not  lie  against  jus- 
tice of  the  peace  in  action  where  although 
he  may  exceed  his  jurisdiction,  an  appeal 
upon  questions  of  both  law  and  fact  lies  to 
the  superior  court. — Hubbard  v.  Justices' 
Court,  5  Cal.  App.  90,  91,  89  Pac.  865. 

11.  Where  a  trial,  if  had  upon  a  verified 
complaint  filed  in  the  superior  court,  would 
be  in  excess  of  the  court's  Jurisdiction,  it 
does  not  follow  that  the  petitioners  would 
be  entitled  to  the  writ  of  prohibition.  They 
would  have  an  adequate  remedy  by  appeal 
from  any  adverse  Judgment  rendered 
against  them.  This  being  true,  the  want  of 
jurisdiction,  in  the  absence  of  facts  or  cir- 
cumstances showing  the  inadequacy  of  the 
remedy  by  appeal,  does  not  entitle  them  to 
the  writ. — Gardner  v.  Superior  Court,  19 
Cal.  App.  548,  126  Pac.  501.  503,  citing  Lind- 
ley  v.  Superior  Court,  141  Cal.  220,  74  Pac 
766. 

12.  Where  the  court  is  without  Jurisdic- 
tion to  proceed  with  a  case,  prohibition 
will  He  to  prevent  further  proceedings. 
The  petitioner  will  not  be  allowed  to  un- 
dergo the  chance  of  conviction  and  inpris- 
onment  until  his  case  can  be  reached  on 
appeal. — Arfsten  v.  Superior  Court,  20  Cal. 
App.   269.  128   Pac.  949,  961. 

13.  Where  the  petition  and  affidavit 
shows  the  conviction  of  petitioner  In  the 
police  court  for  vagrancy,  a  fine  therefor, 
an  appeal  to  the  superior  court  upon  a 
statement  of  the  case  under  section  1468 
Penal  Code,  the  affirmance  of  the  Judgment, 
without  notice,  and  the  entry  and  certifica- 
tion thereof  to  the  lower  court,  without 
waiting  ten  days,  and  prohibition  is  asked 
to  prevent  the  application  of  the  bail 
money  to  the  payment  of  the  fine,  but  does 
not  state  that  petitioner  had  no  actual  no- 
tice of  the  hearing  on  appeal,  the  writ  will 
be  denied. — ^La  Porte  v.  Williams.  17  Cal. 
App.  429,  120   Pac.  66. 

14.  Same  —  Adequate,  plain,  and  apeedy 
remedy. — Where  there  is  a  plain,  speedy 
and  adequate  remedy,  the  writ  will  not  be 
granted,  and  therefore  will  not  be  granted 
to  prevent  the  appointment  of  a  receiver 
upon  the  ground  that  the  petitioner  not  a 
party  to  the  action  will  be  damaged 
thereby   and   that   no   appeal   will   lie   from 
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order  refusing  to  dlschargre  the  receiver  If 
appointed,  as  the  petitioner  migrht  intervene 
in  the  action  and  have  a  remedy  by  appeal 
from  the  order  making:  the  appointment. — 
First  Nat.  Bank  v,  Superior  Court,  12  Cal. 
App.   335,   347,  107   Pac.  322. 

See,  also,  pars.  19-21,  60,  thlb  note. 

Ifk  Same— 'An  Improper  laaoe  of  anm- 
moBs,  or  an  improper  service  thereof,  ap- 
pearing, the  remedy  of  the  aererrieved  party 
is  by  motion  to  quash  the  service,  addressed 
to  the  court  in  which  the  action  was  com- 
menced, and  if  that  motion  be  denied  an 
appeal  Is  available,  and  therefore  prohibi- 
tion will  not  lie. — Burgre  v.  Justices'  Court, 
11  Cal.  App.  213.   216,  104   Pac.  581. 

lO.  Same  Judgment  of  police  court  la  a 
civil  action  is  appealable  to  the  superior 
court  and  therefore  prohibition  will  not  He 
to  prevent  a  trial  In  the  police  court  of  ac- 
tion upon  a  demand  for  money  only. — Ham- 
bergrer  v.  Police  Court,  12  Cal.  App.  153,  155, 
106  Pac.  894. 

See,  also,  pars.  25  and  €4.  this  note. 

17.  Sam«  — Validity  of  irrand  Jvry  can 
not  be  tested  upon  application  for  writ  or 

prohibition  if  it  was  drawn  and  empaneled 
under  the  form  of  law  and  the  direction  of 
the  court  having  Jurisdiction  to  empanel  it 
— In  re  Hatch,  9  Cal.  App.  388,  334,  99  Pac. 
398. 

18.  Admissions  asalnat  Interest. — Letters 
of  defendant  are  admissible  not  to  prove 
the  truth  of  their  contents,  but  as  evidence 
of  the  admissions  agralnst  interest  made 
therein. — People  v.  Rollins,  14  Cal.  App. 
138,  111  Pac.  123. 

19.  Appeal— PlalB»  speedy,  and  adequate 
remedy  by. — Appeal  is  none  the  less  speedy 
and  adequate,  within  the  meaning:  of  this 
section,  merely  because  more  time  is  con- 
sumed than  by  writ  of  prohibition. — Llgrht- 
ner  Mining  Co.  v.  Superior  Court,  14  Cal. 
App.  651,  112  Pac.  909. 

See,  also,  pars.  3-17,  60,  this  note. 

20.  Will  not  issue  where  there  is  a  plain, 
speedy  and  adequate  remedy  in  ordinary 
course  of  law.  Such  remedy  exists  where 
there  is  an  opportunity  for  a  review  and 
correction  of  the  wrong:  complained  of  in  a 
hig:her  court  on  appeal;  hence  where  the 
rig:ht  of  appeal  exists,  prohibition  will  not 
lie.  Only  in  exceptional  cases  is  appeal 
deemed  an  inadequate  remedy. — Llgrhtner 
Mining  Co.  v.  Superior  Court,  14  Cal.  App. 
646,  112  Pac.  909. 

ai.  Same — Stay  of  proceedings. — ^Where 
enforcement  of  an  alimony  order  is  stayed 
by  the  appeal,  under  section  946,  ante,  and 
such  enforcement  is  sought  by  the  appoint- 
ment of  a  receiver  after  appeal  perfected, 
prohibition  will  not  lie.  since  an  adequate 
remedy  in  ordinary  course  of  law  exists  in 
the  authority  of  the  appellate  court  to  grant 
a  special  order  restraining  such  action. — 
McAneny  v.  Superior  Court,  150  Cal.  9,  87 
Pac.  1020. 
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Appellate  court  ^rlU  not  determlBe 
qnestiona  of  law  upon  application  for  pro- 
hibition which  do  not  properly  come  before 
it  on  the  record  notwithstanding  a  stipula- 
tion of  counsel  that  such  question  be  sub- 
mitted.— Hubbard  v.  Justices'  Court,  5  CaL 
App.  90,  98,  89  Pac  866. 

2S.  Application  for  appointment  of  re- 
ceiver—SnffldencT  of^Revlew  on  prohibi- 
tion^— In  those  cases  in  which  an  order  ap- 
pointing a  receiver  in  a  given  cause  is 
within  the  Jurisdiction  of  the  court,  whether 
the  facts  disclosed  to  the  court  on  the  ap- 
plication for  the  appointment  are  such  as 
legally  warrant  it  in  putting  in  operation, 
or  applying  its  jurisdiction  in  that  regard, 
can  not  be  engaged  into  or  reviewed  in  an 
application  for  a  writ  of  prohibition,  under 
the  provisions  of  the  above  section  and  fol- 
lowing sections. — Takeba  v.  Superior  Court, 
43  Cal.  App.  469.  185  Pac.  406. 

24.     Can  not  be  used  as  writ  of  error  to 

determine  a  question  of  fact  which  it  was 
the  province  of  the  trial  court  to  determine. 
Its  sole  province  is  to  determine  as  to 
whether  or  not  the  inferior  court  is  pro- 
ceeding in  excess  of  its  Jurisdiction. — Con- 
Ian  V.  Superior  Court  of  the  City  and  County 
of  San  Francisco,  12  Cal.  App.  420,  421.  107 
Pac.  677. 

2B.  Civil  action  In  police  covrt. — ^An  ap- 
peal may  be  prosecuted  on  questions  of 
both  law  and  fact  from  a  judgment  in  a 
civil  action  in  a  police  court,  and  prohibi- 
tion will  not  lie  to  control  the  action  of 
such  court  in  excess  of  its  Jurisdiction.— 
Simpson  v.  Police  Court  of  Riverside,  160 
Cal.   631,   117   Pac.   668. 

See,  also,  pars.  16  and  60,  this  note. 

26.  Commoa-law  writ  of  prohlbltloB— 
liVas  Issued  on  svnestlon  that  cause  origi- 
nally, or  some  collateral  matter  arising 
therein,  did  not  belong  to  inferior  judge, 
but  to  cognizance  of  some  other  court.  It 
was  an  original  remedial  writ  provided  as 
remedy  for  encroachments  of  Jurisdiction. 
Its  office  was  to  restrain  subordinate  courts 
and  inferior  Judicial  tribunals  from  exceed- 
ing their  authority. — Maurer  v.  Mitchell,  63 
Cal.  289,  291.  See  Spring  Valley  W.  W.  v. 
San  Francisco,  52  Cal.  Ill;  Camron  v.  Ken- 
field,  67  Cal.  560,  653. 

27.  Construction  of  section— -ITnconstlta- 
tlonal. — ^The  provisions  of  the  above  sec- 
tion in  so  far  as  it  seeks  to  provide  for 
prohibition  against  the  exercise  of  mere 
ministerial  functions  is  unconstitutional, 
the  writ  of  prohibition  being  limited  to  Ju- 
dicial proceedings  and  functions.— Balnes 
v.  Zemansky,  176  Cal.  369,  168  Pac.  665. 

28.  Counterpart  of  writ  of  mandate  and 
upon  the  same  reasoning  as  requires  a  de- 
mand upon  the  defendants  to  perform  an 
act  sought  to  be  enforced  by  the  writ  it 
would  seem  reasonable  to  require  that  be- 
fore a  Judge  should  be  prohibited  from  do- 
ing an  act  it  should  appear  that  he  is  about 
to  proceed  or  threaten  to  do  the  act  and 
where  In  his  return  he  denies  that  he  will 
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do  the  act  complained  of  unless  prohibited, 
the  writ  should  be  denied. — ^Lewis  v.  Su- 
rerior  Court,  11  Cal.  App.  483,  485,  105  Pac. 
763. 

29.  At  common  law  the  writ  of  prohibi- 
tion was  issued  to  restrain  subordinate 
courts  and  inferior  Judicial  tribunals  from 
exceeding  their  Jurisdiction.  The  writ  men- 
tioned in  the  constitution  is  the  writ  of 
prohibition  as  known  to  the  common  law 
and  the  office  of  the  writ  has  not  been  ex- 
tended by  this  section  and  it  should  not  now 
issue  in  cases  in  which  It  could  not  have 
been  resorted  to  prior  to  the  statute  nor 
does  the  clause  "whether  exerclslnsr  func- 
tions Judicial  or  ministerial"  enlarg^e  the 
scope  of  the  writ. — Beaulieu  Vineyard  v. 
Superior  Court,  6  Cal.  App.  242,  247,  91  Pac. 
1015. 

80.  Same — ^Counterpart*''  mm  employed  la 
above  aectloa  is  desigrned  to  illustrate  oper- 
ation of  writ  of  prphibition  when  issued  in 
proper  case,  but  is  not  Intended  to  enlargre 
or  add  to  class  of  cases  in  which  it  may  be 
resorted  to.  It  must  be  used  in  more  g-en- 
eral  sense  that  prohibition  is  opposite  to 
mandamus  in  that  it  arrests,  while  manda- 
mus commands,  action. — Maurer  v.  Mitchell, 
53  Cal.  289,  293. 

81.  Criminal  ease. — In  criminal  case  pro- 
hibition will  not  lie  although  the  ofTense 
charged  may  be  barred  by  the  statute  of 
limitations  or  the  court  without  Jurisdic- 
tion if  there  is  a  remedy  by  appeal  or 
habeas  corpus  is  applicable. — Keith  v.  Re- 
corder's Court,  9  Cal.  App.  380,  381,  99  Pac. 
416. 

82.  Prohibition  will  not  lie  to  prevent  the 
superior  court  proceeding  in  a  criminal 
trial  upon  the  ground  that  the  defendant 
has  never  been  legally  committed  by  a 
magistrate  as  the  law  provides  a  remedy 
therefor  by  motion  to  set  aside  the  indict- 
ment and  if  the  ruling  thereon  be  erroneous 
by  appeal  from  the  Judgment. — Western 
Meat  Co.  v.  Superior  Court  of  the  County  of 
Sacramento,  9  Cal.  App.  538,  643,  99  Pac.  976« 


Dealal  of  writ. — It  is  held,  in  denying 
the  application  for  an  alternative  writ  of 
prohibition  •  herein,  that  while  the  petition 
presents  a  question  as  to  the  Jurisdiction 
of  the  superior  court,  the  petitioner,  how- 
ever, has  his  remedy  by  appeal,  and  in  view 
of  the  power  of  the  supreme  court  to  pre- 
vent by  supersedeas  a  retrial  pending 
appeal,  if  a  sufficient  showing  is  made  to 
warrant  such  action,  the  remedy  by  appeal 
Is  sufficiently  plain,  speedy  and  adequate. — 
Olougie  V.  Superior  Court,  49  Cal.  Dec.  448, 
147  Pac.  972. 

84.  The  action  of  the  superior  court  in 
refusing  to  dismiss  an  appeal  because  of  de- 
lay In  bringing  it  to  a  hearing  can  not  be 
considered  on  an  application  for  a  writ  of 
prohibition  to  prevent  the  superior  court 
from  hearing  the  appeal  on  the  ground  that 
the  undertaking  is  defective. — Cohen  v.  Con- 
nick.  26  Cal.  App.  491,  147  Pac.  479. 


3S.  Dlaqaallllcatlon  of  Judge  ^Blaa  or 
prejudice   In   favor  of  moving   party   is   not 

ground  for  calling  in  another  Judge,  and 
when  the  facts  relied  upon  tend  to  create 
bias  or  prejudice  in  favor  of  party  apply- 
ing for  the  writ,  prohibition  will  not  Issue 
to  prevent  the  Judge  from  trying  the  case. 
— Lassen  Irr.  Co.  v.  Superior  Court,  151  Cal. 
362,  90  Pac.  709. 

86.  Distinction  •^  Betnrecn  error  In  ex- 
erdnlng   Jurlaidiction   and  lurlndlctlon   Itaelf 

is  difficult  to  express  in  abstract  terms  so 
as  to  be  readily  applied  to  all  cases  that 
may  arise.  Main  test  of  Jurisdiction  is 
whether  or  not  discretion  is  given  court  as 
to  such  matter.  Sheriff,  being  dlsqualifled 
to  act,  determination  of  issue  of  such  dls- 
quallflcation  is  necessarily  left  to  discre- 
tion of  court,  and  it  has  Jurisdiction  to  hear 
and  determine  that  issue.  But  where  there 
is  no  disqualiflcation,  there  is  no  discretion 
given  to  determine  whether  an  elisor  should 
or  should  not  be  appointed. — Bruner  v.  Su- 
perior Court,  92  Cal.  289.  251,  252,  28  Pac. 
341. 

S7.  Election  conteat* — The  writ  will  not 
issue  to  restrain  the  trial  of  an  election  con- 
test, where  the  court  has  not  lost  Jurisdic- 
tion, and  mere  irregularities  are  complained 
of  which  are  proper  subjects  of  considera- 
tion and  review  upon  appeal. — Busick  v.  Su- 
perior Court,  16. Cal.  App.  500,  118  Pac.  581. 


SSii  Error  can  not  be  corrected  by  means 
of  writ  of  prohibition.  Court  having  Juris- 
diction to  set  aside  its  order  or  decree  dis- 
charging party  from  office  of  administrator 
upon  ground  that  decree  had  been  inadvert- 
ently made  and  entered,  prohibition  does 
not  lie  to  correct  any  error  committed. — 
Wiggin  V.  Superior  Court,  68  Cal.  898,  402,  9 
Pac.  646. 

S9.  Exercise  of  proper  dtocretlon. — Where 
Jurisdiction  and  authority  are  given  a  pub- 
lic board  to  exercise  its  discretion,  and  no 
facts  are  shown  that  such  discretion  has 
been  abused,  it  Is  not  wltlrin  the  province 
of  the  court  to  review  such  exercise  of  dis- 
cretion.— People  V.  Nellis.  14  Cal.  App.  253. 
Ill   Pac.  631. 

441.  Finality  of  Jndffmcnt. — Jurisdiction 
ceases  with  Judgment,  when  final,  and  pro- 
hibition will  lie  to  prevent  further  action, 
even  though  an  unfinished  account  remains, 
where  the  Judgment,,  and  the  unfinished  ac- 
count, and  the  proceedings  thereunder,  are 
severable,  as  in  the  case  at  bar. — Granger 
V.   Superior  Court,   159  Cal.   5,  112  Pac.  854. 

41.     Formation  of  reclamation  dlntrlct   is 

a  legislative  act  Involving  the  exercise  of 
legislative  discretion,  and  after  it  has  ac- 
quired Jurisdiction  of  an  application  there- 
for, the  board  of  supervisors  can  not  be 
enjoined  from  acting  thereon,  and  prohibi- 
tion will  lie  to  restrain  the  superior  court 
from  proceeding  with  the  trial  of  a  suit  for 
that  purpose,  appeal  not  being  an  adequate 
remedy,  following  the  delay,  trouble,  and 
expense  of  the  trial  of  a  question  of  fact 
'  ver  which  the  court  has  no  Jurisdiction. — 
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Glide  V.  Superior  Court.  147  Cal.  28,  81  Pac. 
226. 

42.  Irrcvalarltles  and  errors  in  law  oe- 
carrlnK  before  and  after  flndingr  and  return 
of  Indictment  are  not  grounds  for  prohibi- 
tion to  restrain  court  from  proceeding  with 
trial,  but  are  only  matters  which  may  be 
reviewed  and  remedied  on  appeal. — Levy  v. 
Wilson,  69  Cal.  105,  108,  10  Pac.  272. 

43.  Jndve — Bfay  be  dlnquallfled  from  act- 
Ins,    and    yet    court     have    jnrlfidlctlon     of 

cause.  Such  Judge  is  person  within  letter 
and  spirit  o^  statute  against  whom  writ 
of  prohibition  may  issue  in  proper  case 
when  he  is  disqualified  from  sitting  and 
acting  by  reason  of  interest. — North  Bloom- 
field  Gold  Mln.  Co.  v.  Keyser,  58  Cal.  315, 
324. 

44.  Same— HVho  la  interested  In  action 
not  only  has  no  authority  to  hear  and  de- 
termine it,  but  is  expressly  prohibited  from 
doing  so  (cone.  op.  by  Sharpstein,  J.). — 
North  Bloomfield  Gold  Mln.  Co.  v.  Keyser, 
58  Cal.  315.  826. 

45.  Jnrlsdletlon— Sole  qnestion  wklek  Is 
presented  or  may  be  considered  in  this 
proceeding. — ^Hogan  y.  Superior  Court,  16 
Cal.  App.  787,  117  Pac.  947. 

46.  Jurisdiction  is  the  power  to  hear, 
determine,  and  pronounce  judgment  upon 
the  issue  before  the  court, — In  re  Hatch, 
9  Cal.  App.  833,  99  Pac.  898. 

47.  Same— Of  eonrt,  la  not  lost  becanae 
of  appeal  taken  from  order  denying  motion 
to  change  place  of  trial,  although  appellant 
is  entitled  to  continuance  of  general  cause 
while  such  appeal  is  pending.  Trial  of  cause 
pending  appeal  would  not  be  proceeding 
without  or  In  excess  of  Jurisdiction  so  as  to 
authorize  writ  of  prohibition. — People  ex 
rel.  Scannell  v.  Whitney,  47  Cal.  584,  585. 


48.  Same— Of  appellate  eonrt^ — While  the 
appellate  court  has  original  Jurisdiction  in 
prohibition,  It  has  also  appellate  jurisdic- 
tion; and  where  the  petitioner  elects  to 
make  his  application  In  the  lower  court,  the 
appellate  court  will  not  issue  such  a  writ 
in  the  absence  of  some  showing  rendering 
such  action  proper,  since  the  right  of  appeal 
from  the  Judgment  of  the  lower  court 
exists. — In  re  Burt,  17  Cal.  App.  310,  119  Pac. 
674. 

48.  Same— Of  superior  court. — ^The  state 
may  maintain  an  action  to  prevent  the  is- 
suance of  a  purchase  of  state  lands  and 
the  superior  court  would  have  jurisdiction 
thereof,  and  prohibition  will  not  lie  to  pre- 
vent tlie  prosecution  of  such  an  action, 
even  though  the  complaint  fails  to  state  a 
cause  of  action. — Woodworth  v.  Superior 
Court.  153  Cal.  38.  94  Pac.  232. 

60.  Same — When  nsed  In  connection  nrlth 
prohibition,  is  employed  in  sense  of  legal 
power  or  authority  to  hear  and  determine 
causes. — Maurer  v.  Mitchell.  53  Cal.  289,  292. 

51.  Mandamus  not  exact  conTcme  of  pro- 
hibition.— Prohibition  as  remedy  is  not,  in 
every  respect,  exact  converse  with  manda- 


mus. This  Is  shown  by  second  clause  of 
section,  which  declares  that  prohibition  ar- 
rests proceedings  which  are  without  or  in 
excess  of  Jurisdiction.  In  prohibition,  it  is 
shown  to  court  that  inferior  court  or  per- 
son has  exceeded  powers  conferred  by  law, 
and  court  intervenes  to  prevent  further  pro- 
ceedings without  or  in  excess  of  such  power. 
Mandamus  may  be  resorted  to  whenever 
officer  or  person  refuses  to  perform  duty 
enjoined  by  law,  although  act  may  have 
been  an  isolated  one,  disconnected  with  any 
other  proceedings. — Maurer  v.  Mitchell,  53 
Cal.  289,  292. 

As  to  tvrlts  of  prohibition  and  mandamoA 
distinffulBhed,  see  note  3  L.  R.  A.  56,  57. 

S2.  SIlnlBterlal  act— Issuance  of  a  writ  of 
execution  from  a  recorder's  court  imposing 
a  fine  which  has  been  affirmed  on  appeal  is 
a  mere  ministerial  act  which  can  not  be  ar- 
rested by  prohibition;  nor  can  the  Judg- 
ment of  the  superior  court  be  annulled  in  a 
proceeding  against  the  inferior  court — 
Harris  v.  Recorder's  Court,  16  Cal.  App.  104, 
113  Pac.  687. 


58.  Same— Can  not  be  arrested— Legisla- 
ture had  no  power  to  enaet  statute  purport- 
ing to  amend  above  section  by  providing 
that  writ  should  arrest  proceedings  (in  ex- 
cess of  Jurisdiction)  whether  exercising 
functions  Judicial .  or  mlnlsterial.^-Camron 
y.  Kenfield,  67  CaL  650,  554. 

64.  Orders  appointing  receivers. — Since 
the  amendments  of  1907  to  section  939, 
ante,  allowing  appeals  from  such  orders, 
and  section  943,  ante,  providing  for  stay 
of  execution,  an  interested  party  has  a 
plain,  speedy,  and  adequate  remedy  in  or- 
dinary course  of  law,  that  is,  by  appeal,  and 
prohibition  will  not  lie  to  arrest  proceed- 
ings under  such  an  order. — Llghtner  Mining 
Co.  V.  Superior  Court,  14  Cal.  App.  649,  U2 
Pac.  909. 

B5.  Order  requlriui;  sureties  upon  stay- 
bond  to  Justify  within  two  days  even  if 
void  is  an  order  made  after  final  Judgment 
and  appealable,  and  therefore  the  writ  of 
prohibition  can  not  be  invoked. — Holt  v. 
James,  10  Cal.  App.  360,  361,  101  Pac.  1065. 

58.  PreTentins  adjudication  in  insol- 
vency.— Where  the  petition  is  by  party  to 
proceedings,  such  party  has  plain,  speedy) 
and  adequate  remedy  by  appeal,  and  prohi- 
bition will  not  lie.  If,  on  the  other  hand, 
he  is  not  a  party,  he  is  not  interested  and 
his  rights  can  not  be  prejudiced  thereby; 
hence  he  is  a  stranger  thereto,  and  can  not 
have  the  writ. — Southern  Pac.  Milling  Co.  v. 
Superior  Court,  14  Cal.  App.  240,  243,  111 
Pac.  625.' 

57.  Proceedings  In  lovrer  court^-HavlBg 
been  ended,  and  court  having  nothing 
further  to  do  in  pursuance  or  completion  of 
its  order,  or  where  It  has  dismissed  pro- 
ceeding, prohibition  is  no  remedy;  but 
where  anything  remains  to  be  done  by 
court,  prohibition  not  only  prevents  what 
remains  to  be  done,  but  gives  complete  re- 
lief   by    undoing    what    has    been    done.— 
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Havemeyer  v.  Superior  Court.  84  Cal.  327. 
394,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627.  24 
Pac.  121. 

88.  Proc«edlBS«  of  board  of  ■vpervtsom 
»Can  not  be  interfered  witb  or  arrested  by 
writ  of  problbitlon  because  purchase  of 
road  by  them  was  injudicious  from  business 
point  of  view,  but  only  when  such  proceed- 
ings are  without  or  in  excess  of  jurisdic- 
tion of  board. — People  ex  rel.  Brundage  v. 
Board  of  Supervisors.  47  Cal.  81,  82. 

58.  Prohibition  !■  eMentiallr  Jnrladle- 
tionaI»  and  therefore  Judicial;  while  manda- 
mus is  purely  ministerial.  When  code 
declares  prohibition  is  counterpart  of  man- 
date, declaration  can  not  be  true  in  its 
broadest  sense,  and  to  that  extent  is  mis- 
leading:. These  two  writs  are  counterpart 
of  each  other  to  extent  that  one  is  prohibi- 
tory and  other  mandatory;  one  acts  upon 
person,  other  acts  upon  tribunal;  but  be- 
yond that  they  have  nothing:  in  common. — 
City  of  Coronado  v.  San  Diegro.  97  Cal.  440, 
441.   32   Pac.   618. 

60.  Remedy  by  appeal  inadeqvate. — An 
action  for  damagres  for  trespass  upon  a 
quarts  ledgre  in  another  state  by  mining: 
upon  the  dip  thereof  upon  g:round  in  de- 
fendant's possession,  and  for  an  injunction 
to  prevent  further  mining:  thereon  is  local 
in  Its  nature  and  beyond  the  Jurisdiction 
of  a  superior  court  of  this  state,  and  inas- 
much as  the  remedy  by  appeal  is  inadequate 
by  reason  of  the  heavy  expense  of  trans- 
portiniT  witnesses  to  attend  9,  trial,  which 
could  not  be  recovered  as  legral  costs,  pro- 
hibition will  lie  to  prevent  such  trial. — 
Ophir  Silver  Mining:  Co.  v.  Superior  Court, 
147  Cal.  479,  82  Pac.  70. 
See,  also.  pars.  18.  19-21,  this  note. 

•1.  Removal  of  city  olileers. — Where  re- 
moval of  officer  for  misconduct  oif  office  is 
by  a  city  charter  vested  exclusively  in  cer- 
tain commissioners  the  provisions  of  the 
Penal  Code  do  not  apply  and  the  superior 
court  is  without  Jurisdiction  to  proceed  in 
an  indictment  found  by  the  grand  Jury,  and 
therefore,  prohibition  will  lie. — Craig:  v.  Su- 
perior Court,  157  Cal.  481,  486,  108  Pac.  810. 

•2.  Removal  of  pvbllc  oflleers. — In  pro- 
ceedine:s  under  section  772  of  the  Penal 
Code  to  remove  an  officer  for  misconduct, 
the  accused  is  entitled  to  a  writ  of  prohibi- 
tion in  a  proper  case;  no  appeal  lies  from 
the  Judgment  of  the  superior  court  in  such 
proceedings. — Ferguson  v.  Superior  Court, 
26  Cal.  App.   654,   147  Pac.  60S. 

68.  Same^-Proceedlns  to  remove  pvblie 
olileer— Erroneous  title  —  Prohibition  will 
not  He. — In  the  case  in  .which  an  officer 
was  proceeded  against  under  the  provi- 
sions of  section  772,  of  the  Penal  Code  to 
secure  summary  removal,  on  a  charge  of  re- 
fusing and  neglecting  to  perform  certain 
official  duties  the  fact  that  the  title  of  the 
petition  seeking  the  removal  was  in  the 
name  of  the  person  who  verified  the  peti- 
tion Instead  of  in  the  name  of  the  people 
of  the  state,  on  the  accusation  of  such  In- 


dividual this  defect  of  title,  if  It  be  con- 
ceded to  be  one.  was  not  one  which  affects 
the  Jurisdiction  of  the  court,  and  as  the 
title  is  amendable,  the  defendant  is  not 
entitled  to  a  writ  of  prohibition  under  the 
provisions  of  the  above  section  and  the 
following  sections. — Cllne  v.  Superior  Court, 
184  Cal.  331.  193  Pac.  929. 

64.  Rifl:ht  of  appeal  of  a  police  conrt. — 

A  police  court  may  appeal  from  a  Judgment 
of  the  superior  court  prohibiting  it  from 
proceeding  in  an  action  pending  before  it. — 
Simpson  V.  Superior  Court.  160  Cal.  632. 
117  Pac.  653. 

See.  also,  pars.  16  and  25,  this  note. 

An  to  adequate*  plain,  and  speedy  remedy 
by  appeal,  see  pars.  13,  19-21,  60,  this  note. 

65.  Supreme  and  distrlet  eourta  of  ap* 
peal — Coneurrent  luriadietioud — ^The  district 
court  of  appeals  having  concurrent  Juris- 
diction with  the  supreme  court  in  original 
proceedings  for  writ  of  prohibition,  and  the 
denial  of  the  writ  by  the  district  court  of 
appeals  being  a  bar  to  a  subsequent  ap- 
plication to  the  supreme  court,  the  only 
method  of  obtaining  a  consideration  of  the 
application  by  the  supreme  court  Is  by 
transfer  as  in  other  cases  for  reconsider- 
ation and  decision. — ^Dawson  v.  Superior 
Court.  168  Cal.  73,  110  Pac.  109. 

66.  Under  the  constitution  the  supreme 
and  district  courts  of  appeal  have  concur- 
rent Jurisdiction  in  original  proceedings  for 
writ  of  prohibition,  and  application  for  and 
denial  on  Its  merits  by  the  district  courts  Is 
a  bar  to  a  subsequent  application  In  the  su- 
preme court. — Dawson  v.  Superior  Court, 
158  Cal.  78.  110  Pac.  479. 

67.  To  restrain  appointment  of  receiver. 

— Prohibition  does  not  lie  to  restrain  the 
superior  court  from  appointing  a  receiver 
to  take  charge  of  a  corporation,  pending  an 
action  by  minority  stockholders  against 
those  in  control,  if  there  are  no  circum- 
stances incident  to  the  case  making  in- 
adequate an  appeal,  under  section  939,  ante, 
from  the  order  of  appointment. — ^Western 
Underwriting  &  Mortg.  Co.  v.  Superior 
Court,  22  Cal.  App.  413,  134  Pac.  732. 

68.  Trial  upon  defective  appeal. — Prohi- 
bition will  lie  to  prohibit  superior  court 
proceedings  on  appeal  from  Justices'  court 
where  sureties  on  appeal  bond  fail  to  Jus- 
tify.— Crowley  Launch  &  Tugboat  Co.  v. 
Superior  Court,  10  Cal.  App.  342,  344,  101 
Pac.  935. 

69.  Trial  upon  merits.^ — Writ  will  not  is- 
sue  to  prevent  a  trial  upon  the  merits, 
where  the  very  question  of  fact  upon  which 
the  court's  want  of  Jurisdiction  rests  is  de- 
nied, unless  the  want  of  Jurisdiction  is  ap- 
parent upon  the  face  of  the  application.— 
Maclay  Co.  v.  Superior  Court,  16  CaL  App. 
496,  117  Pac.  668. 

TO.  Two  adminlatratlons— Prohibition  to 
restrcln  second. — There  can  not  be  two  ad- 
ministrations of  the  estate  of  a  deceased 
person,  and  where  letters  have  been  Issued 
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in  two  different  counties,  prohibition  will 
lie  to  restrain  the  exercise  of  Jurisdiction 
under  the  errant  of  letters  subsequent  in 
point  of  time,  on  the  petition  of  one  inter- 
ested in  the  administration  under  first 
grant. — Dungran  v.  Superior  Court,  149  Cal. 
104,  84  Pac.  767.  See,  also.  Estate  of  Davis, 
149  Cal.  486,  87  Pac.  17. 

As  to  when  prohibition  will  Inane,  sener- 

aIlT»  see  pars.  1,  2,  this  note. 

71.  Writ  does  not  rnn  asnlnst  ministerial 
officers,  and  its  operation  Is  preventive 
rather  than  remedial,  but  where  court  has 
appointed  receiver  in  excess  of  its  Juris- 
diction, property  in  hands  of  receiver  is  in 
hands  of  court.  Receiver  Is  mere  instru- 
ment of  court,  and  what  he  does,  court  does. 
It  is  court,  therefore,  and  not  receiver,  who 
holds,  administers,  and  disposes  of  property 
in  *hls  hands,  and  so  lonsr  as  this  property 
remains  undisposed  of,  action  of  court  is 
necessary.  In  such  case,  there  is  Judicial 
action    to*  be    arrested,    injury    to    be    pre- 


vented, and  writ  of  prohibition  is  appro- 
priate for  that  purpose. — Havemeyer  v.  Su- 
perior Court,  84  Cal.  327,  390.  18  Am.  St 
Rep.  192,  10  U  R.  A.  627,  24  Pac.  121. 

72.  Writ  of  prohibition — Mentioned  In 
constitution.  Is  what. — The  writ  of  prohibi- 
tion mentioned  in  constitution  is  writ  as 
known  to  common  law. — Maurer  v.  Mitchell, 
53  Cal.  289.  291. 

73.  Same — ^WIU  not  lasne  vrhen  there  is 
adequate  and  speedy  remedy  in  due  course 
of  ordinary  proceeding,  as  by  appeal.  Thus, 
it  has  been  held  that  writ  will  not  issue  to 
restrain  payment  of  inheritance-tax  out  of 
the  estate,  at  suit  of  heir,  on  ground  statute 
under  which  court  is  proceeding  has  been 
repealed,  as  that  question  can  be  raised  on 
appeal  from  such  order  under  subdivision  3 
section  963,  ante,  or  on  appeal  from  a  de- 
cree of  final  distribution;  appeal  is  plain, 
speedy,  and  adequate  remedy  within  the 
meaningr  of  the  statute. — Cross  v.  Superior 
Court,  2  Cal.  App.  342,  88  Pac.  815. 

See,  post,   S  1103  and  note  pars.  43-54. 


§  1103.    WHERE  AND  WHEN  ISST7ED.    It  may  be  issued  by  any  court 

except  police  or  justices'  courts,  to  an  inferior  tribunal  or  to  a  corporation, 

board,  or  person,  in  all  cases  where  there  is  not  a  plain,  speedy,  and  adequate 

remedy  in  the  ordinary  course  of  law.    It  is  issued  upon  the  verified  petition 

of  the  person  beneficially  interested. 

History:  Ekiacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  held  unconstitu- 
tional, see  history,  §  5  ante;  amendment  approred  March  21,  1907, 
Stats,  and  Amdts.  1907,  p.  838,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 

11, 12.  Enforcement  of  order  of  court  in  ac- 
tion to  foreclose  chattel  mortgage- 
Prohibition  will  not  restrain. 

13.  Exclusive  jurisdiction — Being  given  to 
common  council. 

14.  Inferior  court  can  not,  by  mere  haste 
and  precipitancy,  defeat  appropriate 
remedy. 

15.  Injunction  to  restrain  act  provided  for 
by  law  —  Prohibition  to  restrain 
granting. 

16.  Injury  is  directly  due  to  action  of 
court — Where  court  exceeds  its  juris- 
diction. 

17.  Judge  has  jurisdiction  —  To  decide 
question  of  his  own  bias. 

18.  Justice  of  peace  —  Proposing  to  try 
misdemeanor  charge  without  jury. 

19.  Justices*  court  judgment  convicting  of 
possession  of  cocaine  —  Prohibition 
will  not  prevent  carrying  into  effect. 

20.  Levy  of  tax  is  not  judicial  act— There- 
fore prohibition  will  not  lie. 

21.  Ministerial  act — Prohibition  does  not 
lie  to  restrain. 

22.  Order  of  court — Directing  receiver  to 
take  charge  of  all  property  of  in- 
solvent. 


PROHIBITION— WHERE  AND   WHEN 

ISSUED. 

I.  In  General,  1-32. 

II.  Adequate  Remedy  at  Law — A.  In  Gen- 
eral, 33-42. 

III.  Same  —  B.    Riqht  or  Appeal  —  Eppect 
OP,  43-54. 

L  In  General. 

1.  Action    of    inferior    tribunal  —  Being 

completed. 

2.  Acts  simply  ministerial  or  legislative 

in  their  nature. 

3, 4.  Annulment  of  proceedings  already  had 
— Can  not  be  procured  by. 

5.  Appeal    staying    proceedings  —  Lower 

court  will  be  restrained. 

6.  Assignee  having  sold  property  of  in- 

solvent. 

7.  Both     supreme     court     and     superior 

courts — Have  original  jurisdiction. 

8.  Complaint  —  Must    be    taken    as    true 

upon  appeal. 

9.  Denial  of  writ  of  prohibition — Where 

question   of   jurisdiction  is   not   de- 
cided. 

10.  Election  conest — Brought  by  elector. 
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23.  Party  beneficially  interested — Corpora- 

tion. 

24.  Same — Court  has  no  discretion  to  re- 

fuse writ. 

25.  Same  —  Libeled   party   is   not    legally 

person  beneficially  interested. 

26.  Police   judge — Is   not   disqualified   be- 

cause  he  has   formed  an   expressed 
opinion. 

27.  Prohibition  can  not  issue — To  prevent 

trial  of  action,  when. 

28.  Prohibitory  effect  of  statute  limiting 

jurisdiction. 

20.  Receiver  —  Having  been  appointed  in 
excess  of  jurisdiction. 

30.  Rehearing — Is   proper  practice   in   su- 

preme court. 

31.  Superior    court  —  May    be    prohibited 

from  proceeding  with  trial,  when. 

32.  Title  and  property — Can  not  be  tried 

by  prohibition. 

IL  Adequate  Remedy  at  Law — A.   In  Gen- 

EBAL. 

33.  Defense  to   criminal  proceeding   must 

be  presented. 

34.  Error  of   court— Not  involving  juris- 

diction— Not   corrected    on    prohibi- 
tion. 

35.  Even    though    the    lower    tribunal    is 

about  to  exceed  its  jurisdiction — No 
issue  when. 
36,37.  Objection    to    jurisdiction  —  In    lower 
court,  not  necessary. 

38.  Objection    to    want    of    jurisdiction- 

Being    first    submitted    to    inferior 
court. 

39.  Remedy   does   not   fail   to   be  speedy 

and  adequate,  when. 

40.  Right  to  move  court  to  set  aside  in- 

valid Older— Does  not  prevent  party 
having  writ  of  prohibition. 

41.  Statute    implies    that    there    may    be 

plain   remedy   which   is   not  speedy 
and  adequate. 

42.  Writ    of    review    may    be    adequate 

remedy. 

in.  Adequate   Remedy  at  Law— B.  Right 
OP  Appeal — Eitect  op. 

43.  Appeal    to    superior    court    is    plain, 

speedy,  and  adequate  remedy,  when. 

44.  Certiorari   will    not   lie— Where    there 

ia  an  appeal. 

45.  Change  in  rule  of  procedure. 

46.  Complete  and  adequate  remedy  being 

afforded. 

47.  Court     being     without     jurisdiction- 

Petitioner  has  remedy  by  appeal. 

48.  Criminal  case— Court  vested  with  juris- 

diction of  person  and  offense. 

49.  Does  not  prevent  writ  of  prohibition 

or  mandamus. 


50.  Jurisdiction  —  Insufficiency  of  sum- 
mons— Remedy  by  appeal — Prohibi- 
tion will  not  lie. 

51,  52.  Statute  does  not  say  that  writ  will  not 
issue. 

53.  Same — Where    appeal    will    afford    no 

remedy. 

54.  Writ  will  issue  to  restrain  making  ap- 

pealable order,  when. 

I.     IN   GENERAL. 

1.  Action  of  Inferior  tribunal  —  Befn^ 
completed,  and  nothing  remainingr  to  be 
done  in  pursuance  of  its  void  order,  is  only 
case  where  operation  of  writ  of  prohibition 
is  excluded.  If  its  action  is  not  completed 
and  ended,  its  further  proceedings  may  be 
stayed,  and  if  necessary  for  affording  com- 
plete and  adequate  relief,  what  has  been 
done  will  be  undone. — Havemeyer  v.  Su- 
perior Court,  84  Cal.  327,  390,  391,  18  Am. 
St.  Rep.  192,  10  L.  R.  A.  627.  24  Pac.  121. 
See  Hull  v.  Superior  Court,  68  Cal.  174; 
Valentine- V.  Police  Court,  141  Cal.  616,  618, 
75  Pac.  886. 

As  to  nnnvlment  of  nets  completed  not 
belns  had  by  prohibition,  see  pars.  3,  4, 
this  note. 

2.  Acts  simply  ministerial  or  leslslatlve 
In  their  natnre,  and  in  no  sense  Judicial, 
can  not  be  reached  by  prohibition. — People 
ex  rel.  Taylor  v.  Board  of  Election  Commis- 
sioners, 64  Cal.  404,  406;  Le  Conte  v.  'Krus- 
tees  of  Berkeley,  67  Cal.  269;  Hull  v.  Su- 
perior Court,  63  Cal.  174. 

As  to  ministerial  acts,  see  pars.  20,  21, 
this  note. 

3.  Annnlment  of  proeeedlnss  already  had 
—Can  not  be  procured  by  prohibition. — 
More  V.  Superior  Court,  64  Cal.  345.  846,  28 
Pac.  117. 

See  par.  1,  this  note. 

4.  Compares  Havemeyer  v.  Superior 
Court,  84  Cal.  327,  891,  18  Am.  St.  Rep.  192, 
10  L.  R.  A.  627,  24  Pac.  121. 

B.  Appeal  staying  proceedlnirs «- Loirer 
eonrt  nvill  be  restrained. — Judgment  set 
aside  on  ground  that  it  was  void  may  be 
appealed  from  as  well  as  order  setting  it 
aside,  and  such  appeal  stays  proceedings 
In  lower  court.  Peremptory  writ  of  prohi- 
bition will  Issue  to  prevent  trial  court  from 
proceeding  with  cause  until  appeal  is  heard 
and  determined. — ^Llvermore  v.  Campbell, 
52  Cal.  75,  77;  Kaufman  v.  Superior  Court, 
108  Cal.  446.  450,  41  Pac.  476. 

6.  Assignee  bavins  sold  property  of  In- 
solvent, there  Is  no  offlce  .for  writ  of  prohi- 
bition to  perform  in  reference  thereto. — 
Chinette  v.  Conklin,  106  CaL  466,  466,  88 
Pac.  1107. 

7.  Both  supreme  covrt  and  superior 
conrts— -Have  original  |nrisdlctlon  to  issue 
writs  of  mandamus,  certiorari,  and  prohi- 
bition.— Santa  Cruz  G.  T.  J.  S.  Co.  v.  Board 
of  Supervisors,  62  Cal.  40,  41.  See  Miller  v. 
Board  of  Supervisors,  26  Cal.  98.  95.  96. 
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8.  Complaint -^  MiMt  be  taken  aa  trva 
upon  appeal  from  order  sustainingr  demurrer 
to  petition  for  writ  of  prohibition.  Plain- 
tiff's case  must  be  taken  as  he  has  stated 
it  in  his  pleading:  without  investlsration  or 
inquiry  touching  merits  of  action. — Hevren 
V.  Reed.  126  Cal.  ^19.  221.  58  Pac.  536. 

9.  Denial  of  writ  of  proklbitlon— "Wliere 
qneatlon  of  Jnrladlction  is  not  decided,  does 
not  take  away  rigrht  to  have  question  de- 
cided by  writ  of  review. — Santa  ^onica, 
Town  of,  V.  Eckert.  4  Cal.  Unrep.  92,  33  Pac. 
880. 

10.  Election  eonteat-^Bronsht  by  elector, 
candidate  intervening  therein  has  complete 
remedy,  if  court  has  no  Jurisdiction,  by 
withdrawinfiT  his  Intervention  and  letting 
proceedings  alone.  It  Is  not  issued  against 
him,  and  there  can  be  no  Judgment  against 
him,  even  for  costs.  If  court  has  Jurisdic- 
tion, it  can  not  be  restrained  from  proceed- 
ing by  prohibition.  In  either  case,  plain- 
tiff will  not  be  harmed,  and  has  plain, 
speedy,  and  adequate  remedy  at  law.  Pro- 
hibition will  not  lie  in  such  case. — Olbson 
V.  Superior  Court.  189  Cal.  4,  6,  72  Pac.  348. 

Aa  to  election  eonteata  irenernllr*  see* 
post,  8  1111  and  note. 

Aa  to  exdvaive  Jnriadictlon  In  commoa 
comneilf  see  par.  13,  this  note. 

11.  Enforcement  of  order  of  conrt  in  ac- 
tion to  foredoae  chattel  mortsase— Prohl* 
bition  will  not  reatrain. — A  writ  of  prohibi- 
tion,will  not  issue  to  restrain  the  superior 
court  from  enforcing  obedience  to  an  order 
made  by  it  in  an  action  for  the  foreclosure 
of  a  chattel  mortgage  directing  a  party  de- 
fendant to  deliver  certain  of  the  mortgaged 
chattels  in  her  possession  to  the  receiver 
appointed  in  the  action,  on  the  ground  that 
the  citation  in  contempt  proceedings  based 
upon  her  refusal  to  comply  with  the  order 
was  not  personally  served  upon  her,  where 
she  nevertheless  appeared  in  obedience  to 
the  citation  and  admitted  the  possession, 
and  the  court  thereupon  made  a  new  order 
directing  her  to  make  such  delivery. — 
Crouse  v.  Superior  Court,  28  Cal.  App.  625, 
153  Pac.  723. 

12.  In  an  action  for  the  foreclosure  of  a 
chattel  mortgage,  prohibition  will  not  lie 
to  restrain  the  superior  court  from  enforc- 
ing obedience  to  its  order  directing  a  party 
defendant  to  deliver  certain  of  the  mort- 
gaged chattels  in  her  possession  to  the  re- 
clever  appointed  in  the  action,  where  she 
was  present  in  open  court  at  the  time  of 
the  making  of  such  order,  notwithstanding 
the  order  to  show  cause,  based  upon  her 
refusal  to  comply  with  a  previous  order  to 
turn  over  the  property,  was  not  properly 
served  upon  her. — Crouse  v.  Superior  Court, 
28  Cal.  App.  625,  153  Pac.  723. 

18»  Excluaive  Jvriadlction-— Belns  siven 
to  common  comncil  to  hear  and  determine 
contest  of  election  for  city  ofllces,  superior 
court  may  be  restrained  from  hearing  con- 
test for  such  municipal  offices. — Carter  v. 
Superior  Court,  188  Cal.  150,  154,  70  Pac. 
1067. 


Aa  to  election  eonteata  bron^bt  by  aa 
•lector,  see  par.  10.  this  note. 

14.  Inferior  conrt  can  not*  by  mere 
hnatc  and  precipitancy,  defeat  appropriate 
remedy  for  excess  of  Jurisdiction,  at  least 
in  case  where  it  may  be  intercepted  before 
Its  action  is  fully  complete. — Havemeyer 
v.  Superior  Court.  84  Cal.  327.  382.  18  Am. 
St.  Rep.  192,  10  U  R.  A.  627,  24  Pac.  121. 

IB.  Injunction  to  reatrain  act  provided 
for  bx  law— Prohibition  to  reatrain  graat- 
ing. — A  writ  of  prohibition  will  issue  to 
restrain  a  superior  court  from  prosecuting 
an  action  on  behalf  of  a  county  for  an  in- 
junction restraining  a  redanuition  district 
and  its  trustees  from  constructing  certain 
levees  as  provided  for  by  a  valid  act  of  the 
legislature,  on  the  ground  that  under  the 
provisions  of  subdivision  4  of  section  3423. 
post,  an  injunction  does  not  lie  to  restrain 
the  execution  of  a  public  statute  by  public 
officers,  and  the  court  is  therefore  without 
Jurisdiction  to  grant  the  relief  sought. — 
Reclamation  Dist.  N.  1500  v.  Superior  Court. 
171  Cal.  672,  164  Pac.  845. 

!••  Injury  la  directly  due  to  acttoa  ef 
conrt'— Where  conrt  eacceeda  ita  Jnriadietioa 

in  appointing  receiver,  or  by  directing  him 
to  take  speciflo  property  out  of  hands  of 
stranger,  and  wrong  is  in  order  of  court, 
not  in  receiver's  transgression  of  order.  In 
such  case,  appropriate  remedy  is  writ  which 
operates  upon  court  to  restrain  its  Judicial 
action,  and  not  in  resistance  that  may  be 
opposed  to  ordinary  wrong-doer,  or  in  ac- 
tion as  may  be  brought  against  private 
person  who  has  committed  trespass. — 
Havemeyer  v.  Superior  Court,  84  Cal.  827, 
397,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627.  24 
Pac.  121. 


17.  Judge  hJM  Jnrladlction  —  T»  decide 
qneatlon  of  bla  own  blna  and  to  try  cause 
pending  before  him  if  he  finds  charge  of 
bias  unsustained.  Having  Jurisdiction  to 
try  cause,  he  can  not  be  prohibited  from 
doing  so,  and  error.  If  there  is  any,  is  in 
denying  motion  which  could  only  be  re- 
viewed on  appeal. — Talbot  v.  Pirkey,  139 
Cal.  826,  327,  73  Pac.  858.    ' 

18.  Jnatice  of  peace— Propoaing  to  try 
miademeanor  charge  without  Jnry  does  not 
propose  to  exceed  Jurisdiction;  even  though 
this  proposed  action  be  erroneous,  it  is  only 
so  as  to  mode  of  procedure  in  action  of 
which  court  has  Jurisdiction.  Commission 
of  such  error  can  not  be  arrested  or  cor- 
rected  by  prohibition. — Powelson  v.  Lock- 
wood,  82  Cal.  618,  615,  28  Pac.  143. 

19.  Juatlcea'  court  Judgment  convlctiag 
of  poaaeaaion  of  cocaine— ^Prohibition  will 
not  prevent  carrying  into  eScct. — ^Prohibi- 
tion will  not  lie  to  prevent  the  Justices' 
court  from  carrying  into  effect  its  Judgment 
convicting  certain  persons  of  having  in  their 
possession  cocaine,  morphine  and  opium 
contrary  to  the  -state  poison  law,  and  from 
confiscating  such  drugs,  upon  the  ground 
that  the  conditions  under  which  the  posses- 
sion of  the  drugs  were  had  showed  a  state 
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of  facts  which  afforded  a  complete  defense 
to  the  charge,  since  the  Justices'  court,  hav- 
\ng  Jurisdiction  of  the  offense,  has  the  rlcht 
to  determine  the  sufficiency  of  suc}\  defense, 
and  the  remedy  of  the  defendants  is  by 
appeal  therefrom. — McGinis  v.  Justices' 
Court,  28  Cal.  App.  680,   153  Pac.  728. 

aiK  Levy  of  tax  !■  not  Judicial  act—- 
Tkerefore  prohibition  vrlU  not  lie  to  re- 
strain such  levy. — City  of  Coronado  v.  San 
Diesro,  97  Cal.  440,  442,  32  Pac.  518. 

See  par.  21,  this  note. 

n.  Ministerial  act — Prokibltlon  does  not 
lie  to  restrain. — The  writ  of  prohibition 
does  not  lie  to  prohibit  the  doing  of  a  min- 
isterial act. — McKamy  v.  City  of  Bakers- 
field,  26  Cal.  App.  315,  146  Pac.  910. 

See  pars.   2,   20,  this  note. 

B.  Order  of  covrt-— Directing  receiver 
to  take  chnrse  of  all  property  of  Insolvent* 

and  directing:  that  any  person  having:  same, 
or  any  part  thereof,  in  his  possession  to  de- 
liver said  property  to  receiver,  and  that 
said  property  be  sold,  is  not  an  attempt  to 
adjudicate  title  or  claim  of  third  party  to 
such  property,  nor  direction  for  sale  of  any 
specific  property.  Such  order  does  not  af- 
fect right  of  assig:nee  of  insolvent  for 
benefit  of  creditors.  Receiver  taking:  any 
property  belong:ing:  to  petitioner  under  such 
order  would  be  but  mere  trespasser,  and 
prohibition  will  not  lie  to  restrain  him. — 
Haile  v.  Superior  Court,  78  Cal.  418,  420,  20 
Pac.  878. 

28.  Party  b^tefldnlly  lnterested-»Corpo« 
ration  is  party  beneficially  interested  as 
representing  stockholders,  and  proper 
plaintiff  in  proceeding  by  prohibition  to  re- 
strain Judge  from  signing  certificates  of 
election  in  excess  of  Jurisdiction. — ChoUar 
M.  Co.  v.  Wilson,  66  Cal.  874,  875,  5  Pac.  670. 


As  to  action  to  be  in  name  of  party  In 
latercat,  see.  ante,  iZSl  and  note. 

As  to  party  benellcinllT  Interested  wko 
■tar  bring  action  for  certiorari,  see,  ante, 
8  1069  and  note  pars.  4-13. 

As  to  party  benellelally  interested  wko 
BMy  brinjr  proceeding  for  mandamns,  see, 
ante,  8  1086  and  note  pars.  7-26. 

94.  Same— Conrt  kas  no  discretion  to  re« 
fvse  writ  in  case  where  It  has  Jurisdiction 
to  issue  it,  and  when  demahded  by  real 
party  in  interest  bringing  himself  clearly 
witbJn  law. — ^Havemeyer  v.  Superior  Court, 
84  Cal.  827.  400,  401,  18  Am.  St.  Rep.  192.  10 
Lb  R.  A.  627.  24  Pac.  121. 


9.  Sasse— Libeled  party  Is  not  legally 
person  benellcfally  interested  so  as  to  bring 
prohibition  to  restrain  police  court  of  city 
and  county  of  San  Francisco  from  proceed- 
ing to  hear  and  determine  preliminary  ex- 
amination of  parties  charged  with  criminal 
libel  on  complaint  of  third  person  on  ground 
that  charge  is  same  identical  libel  as  was 
then  pending  before  Justice  of  peace  of  city 
of  Los  Angeles  upon  complaint  made  by 
libeled  party. — Gage  v.  Fritz,  137  Cal.  108. 
109.  69  Pac.  854. 


26.  Police  Judge— Is  not  diSQnalllled  be- 
en use  be  kas  formed  and  expressed  opinion 

as  to  merits  of  matter  that  he  is  to  deter- 
mine. Having  Jurisdiction  of  cause,  prohi- 
bition will  not  lie  for  above  reasons. — Pat- 
terson v.  Conlan,  128  Cal.  453,  456,  56  Pac. 
105. 

27.  Proklbltlon  can  not  Issue— To  prevent 
trial  of  action  over  which  court  has  Juris- 
diction.— ^Thomas  v.  Justices"  Court.  80  Cal. 
40,  41,  sub  nom.  In  re  Thomas.  22  Pac.  80. 

as.  Prokibitory  eifect  of  statute  limiting 
Jorisdictloud^ — Court  proceeding  with  trial 
of  cause  against  express  prohibition  of 
statute  is  exceeding  its  Jurisdiction,  and 
may  be  prevented  by  prohibition. — Hayne 
V.  Justices'  Court,  82  Cal.  284,  285,  16  Am. 
St.  Rep.  114,  23  Pac.  125. 

20.  Receiver^— Having  been  appointed  In 
excena  of  Jurisdiction  of  court,  writ  runs  to 
court  and  operates  directly  upon  court,  but 
indirectly  upon  receiver.  If  served  upon  re- 
ceiver, it  is  only  that  he  may  have  timely 
notice  that  proceedings  of  court  are  ar- 
rested and  may  stay  his  hand,  as  he  is 
bound  to  do,  having  no  power  to  act  inde- 
pendently of  court  from  which  he  derives 
his  authority. — Havemeyer  v.  Superior 
Court,  84  Cal.  827,  890,  18  Am.  St.  Rep.  192, 
10  L.  R.  A.  627,  24  Pac.  121. 

As  to  writ  of  proklbltlon  in  case  of  order 
appointing  receiver  in  ezcesa  of  Jnriadlc* 
tion,  see,  ante,  88  564,  666  and  notes. 

80.  Rekearing— -Is  proper  practice  In  su- 
preme court  for  reopening  case  in  which 
prohibition  has  been  granted  originally  in 
such  court,  and  not  by  motion  for  new  trial. 
— Granger's  Bank  v.  Superior  Court,  101 
Cal.  198.  199,  35  Pac.  642. 

See,  ante,  8  1092  and  note. 

SI.  Superior  court— Max  be  probibited 
from  proceeding  witk  trial  of  criminal  ac- 
tion which  it  has  no  Jurisdiction  to  try. 
Misdemeanor  over  which  police  courts  have 
exclusive  Jurisdiction  can  not  be  trl«d  by 
superior  court  originally. — Green  v.  Su- 
perior Court,  78  Cal.  656,  565,  21  Pac.  807, 
641. 

32.  Title  and  property— Can  not  be  tried 
by  proklbltlon,  but  meaning  of  this  is  lim- 
ited by  true  law  that  when  court,  by  its 
order,  has  taken  property  out  of  actual 
possession  of  stranger  to  proceeding  who 
claims  it  as  his  own.  order  is  in  excess  of 
Jurisdiction,  Irrespective  of  actual  state  of 
title.  Whether  party  In  possession  really 
held  title  or  not,  order  is  void  because  no 
man  can  be  deprived  of  his  property  with- 
out due  process  of  law. — Havemeyer  v.  Su- 
perior Court,  84  Cal.  827,  400,  401,  18  Am. 
St.  Rep.  192,  10  U  R.  A.  627,  24  Pac.  121. 

II.  ADEQUATE  REMEDY  AT  LAW— A.  IN 

GENERAL. 

88.  Defense  to  criminal  proceeding  must 
be  presented  for  determination  as  to  its 
sufldciency  to  tribunal  having  Jurisdiction 
of  proceeding,  which,  in  exercise  of  its  Ju- 
risdiction, will  determine  as  to  sufficiency  of 
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defense,  and  any  error  committed  by  such 
court  In  exercise  of  Its  jurisdiction  In  re- 
gard thereto  can  be  corrected  upon  appeal. 
Writ  of  prohibition  does  not  lie,  althougrh 
defense  may  be  claimed  to  be  full,  complete, 
and  absolute. — ^Rebstock  v.  Superior  Court, 
146  Cal.  808.  810,  811,  80  Pac.  66. 

84.  Brror  of  eonrt— Not  laTolvlnir  laHs- 
dlctloa— Not   corrected   oa   vrohlbitloa^— An 

error  not  Involvingr  a  question  of  Jurisdic- 
tion can  not  be  corrected  on  prohibition. — 
Judd  V.  Superior  Court,  29  Cal.  App.  671,  167 
Pac.  566. 

36*  E}vea  tkovirli  the  lower  trlbnaal  la 
about  to  exceed  Its  Jvrisdictloa,  the  writ 
will  not  lie  where  there  is  *'a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course 
of  law." — Reclamation  Dist.  No.  1500  v.  Su- 
perior Court,  171  CaL  672,  154  Pac.  845. 

JL.  S6.  Objection  to  jurladlctloa'^-Ia  lower 
conrtt  Bot  necessary. — ^AUegration  to  prove 
that  before  fliingr  petition  In  supreme  court 
petitioners  had  pleaded  to  Jurisdiction  of 
superior  court,  and  that  their  plea  had  been 
overruled,  is  not  necessary  to  give  supreme 
court  Jurisdiction  to  errant  peremptory  writ 
of  prohibition.  It  Is  only  fair  to  lower 
court  that  objection  should  be  brougrht  to 
its  attention  in  some  proper  form.  If  no 
objection  is  made,  and  party  had  oppor- 
tunity to  object,  court  may  reasonably  infer 
that  no  ground  of  objection  exists. — Have- 
meyer  v.  Superior  Court,  84  Oal.  327,  402, 
403,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627,  24 
Pac.  121. 

37.  Compares  Chester  ▼.  Colby,  52  Cal. 
516,  517;  Southern  Pac.  R.  Co.  v.  Superior 
Court,  59  Cal.  471,  476. 

38.  Objection  to  want  of  jvrladlctlon— 
DelniT  first   submitted   to   Inferior    court    or 

tribunal,  and  by  it  overruled  before  resort 
is  had  to  higrher  court  for  writ  of  prohibi- 
tion, is  undoubtedly  established  rule  of 
practice  in  this  state,  but  it  is  not  law,  as 
it  woifld  inevitably  happen  in  many  cases 
that  lower  court  would  make  Its  ruling:  on 
question  of  Jurisdiction  before  any  prohibi- 
tion could  be  sued  out,  and  if  it  held  that 
It  had  Jurisdiction  and  made  orders  in  con- 
sonance with  that  view,  writ  would  be  of  no 
avail  unless  it  afforded  means  not  only  of 
arresting  any  further  action,  but  also  of  un- 
doingr  past  action. — ^Havemeyer  v.  Superior 
Court,  84  Cal.  327,  391,  18  Am.  St.  Rep.  192, 
10  Ia  R.  A.  627,  24  Pac.  121. 

88.  Remedy  doeu  not  fall  to  be  speedy 
and  adeqvate  because,  by  pursuing:  it 
throug:h  ordinary  course  of  law,  more  time 
would  probably  be  consumed  than  in  pro- 
ceeding: by  way  of  prohibition. — Ag:assiz  v. 
Superior  Court,  90  Cal.  101,  108,  27  Pac.  49. 

40.  Rlffht  to  move  comrt  te  set  aside  In- 
valid ordei^— Does  not  prevent  wmrty  havlnir 
writ  of  proklbltlon,  for  were  it  so,  there 
never  could  be  writ  of  prohibition,  such  mo- 
tion would  always  be  possible.  Most  that 
can  be  claimed  is  that  application  should 
be  made  to  lower  court  before  movlngr  for 


writ. — ^Havemeyer  ▼.  Superior  Court,  84 
Cal.  827,  895,  18  Am.  St.  Rep.  188,  10  L^  B.  A 
627,  24  Pac  181. 

41.  Statute  implies  tkmt  tkere  may  be 
plalm  remedy  wkleb  Is  not  speedy  and  ade- 
«nnted — ^Where  court  is  about  to  act  without 
jurisdiction  so  as  to  Injure  litigant,  law 
supposes  that  remedy  by  appeal  may  not 
be  sumclently  speedy  or  adequate,  and  cer- 
tainly is  not  adequate  when  to  obtain  re- 
lief by  appeal,  one  who  has  never  been 
legrally  tried  must  first  submit  to  be  for- 
mally branded  as  felon  and  then  languish 
in  Jail  for  an  indefinite  period  until  supreme 
court  on  appeal  shall  at  last  declare  that  he 
has  been  outrag:eously  treated. — ^Terrill  v. 
Superior  Court,  6  Cal.  Unrep.  898,  60  Pac  38. 
See  6  Cal.  Unrep.  417,  60  Pac.  516. 

4^  Writ  of  review  may  be  adequate  rem- 
edy*— Prohibition  will  not  ordinarily  issue 
where  certiorari  will  lie.  unless  it  appears 
that  applicant  for  writ  will  necessarily  be 
injured  if  court  soug:ht  to  be  prohibited  is 
permitted  to  proceed  at  all.  as  that  court 
may  before  final  Juderment  discover  its  want 
of  Jurisdiction  and  dismiss  proceedings; 
while  if  it  should  proceed  to  final  Judg- 
ment, party  is  not  injured  by  entry  of  void 
Juderment  and  proceedingrs  to  enforce  such 
Judgment  may  be  prevented  and  Judgment 
declared  void  under  writ  of  review. — Santa 
Monica.  Town  of,  v.  Eckert,  4  CaL  Unrep. 
92.  88  Pac  880. 

in.     ADEQUATE    REMEDY    AT    I*AW— B. 
RIGHT  OP  APPEAL,— EFFECT  OF. 

da.  Appeal  to  snperlor  eonrt  la  plala* 
■peedy,  and  adequate  remedy  from  convic- 
tion in  police  court,  and  writ  of  prohibition 
to  restrain  trial  will  be  denied  on  such 
grounds. — Strouse  v.  Police  Court,  86  Cal. 
49,  50.  24  Pac  747;  Cross  v.  Superior  Court. 
2  CaL  App.  342,  88  Pac  816. 

44.  Certiorari  wtU  not  lie — ^Where  theve 
U  an  appeal. — ^In  this  respect  it  differs  from 
prohibition  and  mandamus,  which  lie  in  all 
cases  where  there  is  not  plain,  speedy,  and 
adequate  remedy  in  ordinary  course  of  law. 
— Stoddard  v.  Superior  Court,  108  CaL  303, 
305,  41  Pac.   278. 

45.  Chance  In  rale  of  procedure. — ^When 
Havemeyer  v.  Superior  Court,  84  CaL  327, 
18  Am.  St.  Rep.  192,  10  L.  R.  A.  627,  24  Pac 
121,  was  decided  there  was  no  appeal  from 
order  appointing  receiver,  but  in  1897 
(Stats.  1897.  p.  66)  amendment  to  code  pro- 
vided for  staying  of  order  appointing  re- 
ceiver by  undertaking  on  appeaL  These 
amendments  were  apparently  intended  to 
afford  remedy  for  prodigal,  unwise,  and  un- 
warranted appointments  of  receivers,  and 
to  afford  adequate  remedies  contemplated  by 
above  section.  Fact  that  question  of  Juris- 
diction arises  does  not  change  rule  as  to 
adequacy  of  remedy  by  appeal  to  higher 
court. — Jacobs  v.  Superior  Court,  133  Cal. 
864,  866,  366,  86  Am.  St.  Rep.  204,  65  Pac 
826. 
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461.  Complete  and  adequate  remedy  belnir 
afforded  and  same  ends  being:  accomplished 
by  appeal,  althougrh  perhaps  in  not  so  ex- 
peditious a  manner,  party  is  not  entitled  to 
extraordinary  remedy  of  prohibition,  but 
must  resort  to  his  remedy  by  appeal. — 
White  ▼.  Superior  Court,  110  Cal.  64,  58,,  42 
Pac.  471.  See  Murphy  v.  Superior  Court,  84 
Cal.  692,  698,  24  Pac.  310;  Strouse  v.  Police 
Court,  85  Cal.  49,  50,  24  Pac.  147;  Agassiz 
▼.  Superior  Court,  90  Cal.  101.  103,  27  Pac. 
49;  Mines  d'or  de  Quartz  Mountain  Soc.  v. 
Superior  Court,  91  Cal.  101,  103.  27  Pac.  682; 
Jacobs  y.  Superior  Court,  133  Cal.  864,  366, 
86  Am.  St.  Rep.  204,  66  Pac.  826. 

47.  Court  betas  witkont  Jnrlsdletfon^i* 
Petitloaer  lias  remedy  by  appeal  from  ad- 
verse Judgrment.  ■  and  it  is  not  sufficient 
ground  for  interfering  by  prohibition  that 
trial  will  be  expensive  and  troublesome^ 
Establishment  of  ruling  allowing  resort  to 
writ  of  prohibition  on  grround  of  expensive 
and  troublesome  litigration  would  involve 
too  serious  and  too  frequent  interruption  of 
business  of  court. — ^Lindley  v.  Superior 
Court,  141  Cal.  220,  74  Pac.  766. 

48»  CrlBfiftaal  eaae  Coart  vested  with  J«- 
riadlctios  of  person  and  offense^— Where  a 

court  in  a  criminal  case  is  vested  with  ju- 
risdiction of  the  person  and  offense,  mere 
errors  or  irregularities  of  procedure  can  be 
corrected  on  appeal  only,  the  latter  method 
furnishing  a  complete  and  adequate  remedy. 
— ^McOinis  ▼.  Justices'  Court,  28  Cal.  App. 
680,  163  Pac.  728. 

4#»  Does  not  prevent  writ  of  prohibition 
or  mnndamusd — Each  of  these  latter  writs 
may  issue  under  provisions  of  statute  where 
there  is  not  plain,  speedy,  and  adequate 
remedy  in  ordinary  course  of  law — remedy 
competent  to  afford  applicant  relief  soug^ht. 
In  this  it  differs  from  certiorari. — North 
Bloomfleld  Gold  Min.  Co.  v.  Keyser.  58  Cal. 
315,  824. 

SO.  Jnrisdietion  —  Insniileiener  of  avaa- 
moDs— -Remedy  by  appeal— Prohibition  will 
not  lie. — ^In  a  case  in  which  the  service  of  a 


summons  is  insufficient  to  vest  a  Justices' 
court  with  Jurisdiction,  but  the  defendant's 
motion  to  quash  the  service  of  summons  is 
denied,  the  defendant  has  a  plain,  speedy, 
and  adequate  remedy,  by  an  appeal,  by  means 
of  which  he  may  have  the  erroneous  rulingr 
of  the  Justice  reviewed;  the  mere  want  of 
jurisdiction  will  not  Justify  the  issuance 
of  a  writ  of  prohibition,  under  the  above 
section,  the  plaintiff  having  an  adequate 
remedy  by  appeal. — Germain  Seed  &  Plant 
Co.  V.  Justices'  Court,  41  Cal.  App.  397,  182 
Pac.  784,  following:  the  doctrine  in  Simpson 
V.  Police  Court,  160  Cal.  530,  117  Pac.  663; 
Burgre  V.  Justices'  Court,  11  Cal.  App.  213, 
104  Pac.  681;  Hamburgrer  v.  Police  Court,  12 
Cal.  App.  153,  106  Pac.  894,  107  Pac.  614. 

51.  Statute  does  aot  say  that  writ  wlll 
aoT'issae  in  case  where  there  is  an  appeal; 
there  must  be  rlgrht  of  appeal,  and  also  ap- 
peal must  furnish  adequate  remedy. — 
Havemeyer  v.  Superior  Court,  84  Cal.  327, 
397,  18  Am.  St.  Rep.  192,  10  L..  R.  A.  627,  24 
Pac.  121;  Bruner  v.  Superior  Court,  92  Cal. 
239,  262,  28  Pac.  341. 

Sa.  Compares  Levy  v.  Wilson,  69  Cal.  105. 
108,  10  Pac.  272;  Strouse  v.  Police  Court.  85 
CaL  49.  60,  24  Pac.  747. 

63.  Same— -Inhere  appeal  will  afford  no 
remedy  for  the  wrong:  with  which  the  peti- 
tioner is  threatened,  e.  g.,  the  appointment 
of  a  receiver, — ^prohibition  lies  even  thougrh 
there  is  right  of  appeal. — ^Havemeyer  v.  Su- 
perior Court,  84  Cal.  327,  397,  18  Am.  St. 
Rep.  192,  10  Li.  R.  A.  627,  24  Pac.  121. 

ft4.  "Writ  wiU  iaane  to  restrain  makingr 
appealable  order*  whea« — ^When  the  superior 
court,  although  without  Jurisdiction  pro- 
poses to  vacate  an  order  dismissing  a  case 
after  transfer  on  change  of  venue,  for  fail- 
ure to  pay  costs  within  one  year,  on  the 
ground  of  the  neglect  of  plaintiff's  attorney 
to  pay  such  costs,  the  supreme  court  may. 
in  its  discretion,  grant  prohibition,  not- 
withstanding the  appealability  of  the  order. 
— Davis  V.  Superior  Court,  184  CaL  691,  196 
Pac.  890,  392. 


§1104.    WBIT  MAY  BE  ALTERNATIVE  OB  PEBEHPTOBY.    FOBM  OF. 

The  writ  must  be  either  alternative  or  peremptory.  The  alternative  writ  must 
command  the  party  to  whom  it  is  directed  to  desist  or  refrain  from  further 
proceedings  in  the  action  or  matter  specified  therein,  until  the  further  order 
of  the  court  from  which  it  is  issued,  and  to  show  cause  before  such  court,  at 
a  specified  time  and  place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter. 

The  peremptory  writ  must  be  in  a  similar  form,  except  that  the  words  requir- 
ing the  party  to  show  cause  why  he  should  not  be  absolutely  restrained,  etc., 
must  be  omitted,  and  a  return  day  inserted. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  act  held  unconstitu- 
tional, see  history,  §  5  ante;  amendment  approved  March  21,  1907, 
Stats,  and  Amdts.  1907,  p.  838,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 
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Aa  to   ulternatlve   or  percmptorr  writ  of  Aa  to  rvlea  of  anpremc  eonrt  In  relattoa 

■tandnmaa,  see,  ante,  §  1087  and  note.  to    alternative   and    peremptory    writs*    see, 

ante,  8  1068  and  notes  pars.  129,  130. 

§  1105.  CERTAIN  PROVISIONS  OF  THE  PREOEDINO  CHAPTER  AP- 
PLICABLE. The  provisions  of  the  preceding  chapter,  except  of  the  first  four 
sections  thereof,  apply  to  this  proceeding. 

History:   Enacted  March  11,  1872. 


CHAPTER  IV. 

WBITS  OP  EBVIBW,  MANDATE,  AND  PROHIBITION  MAY  ISSUE  AND  BE  HEARD 

AT  CHAMBERS. 

1 1108.    Writs  of  review,  mandate,  and  prohibition  may  issue  and  be  heard  at  chambers. 


§1108.    WRITS  OF  REVIEW,  MANDATE,  AND  PROHIBITION  UEAY 

ISSUE  AND  BE  HEARD  AT  CHAMBERS.     Writs  of  review,  mandate,  and 

prohibition  issued  by  the  supreme  court,  or  by  a  superior  court,  may.  in  the 

discretion  of  the  court  issuing  the  writ,  be  made  returnable,  and  a  hearing 

thereon  be  had  at  any  time. 

History:  Enacted  March  11,  1872,  founded  on  {  653  Practice  Act,  aa 
amended  1864  (Stats.  1864,  p.  84);  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  346;  April  15,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  74;  repeal  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  184,  held  miconstitutional,  see  history, 
8  6  ante. 


1.     Aa  to  aJBilairlt  to  avpport  ayplieatlon 

and  Its  sufficiency,  see  Edwards  v.  Ryan.  45 
Cal.  248. 

Aa  to  powera  of  Jvdipea  of  avpcrior  eovrt 
at  chamb«ra,  see,  ante^  f  166  and  note. 


Aa  to 
eovrt  at 


ra  of  Joatieoa  of  the  ampreaaa 

see,  ante,  S  166. 


CHAPTER  V. 

RULES  OP  PRACTICE  AND  APPEALS. 

1 1109.  Certain  proTisions  of  part  two  appli-      1 1110a.  Appeal  from  writ  of  mandate  order- 

cable,  ing  delivery  of  water. 

1 1110.  Same. 

§  1109.  CERTAIN  PROVISIONS  OP  PART  TWO  APPLICABLE.  Except 
as  otherwise  provided  in  this  title,  the  provisions  of  part  two  of  this  code  are 
applicable  to  and  constitute  the  rules  of  practice  in  the  proceedings  mentioned 
in  this  title. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  held  unconstitu- 
tional, see  history,  §  5  ante. 

1.    Rulea  of  practice. — The  rules  of  prac-  Aa  to  part  II  of  tlila  code— civil  actloi 

tlce  and  procedure  are  intended  as  a  means       see.  ante,  55  307-1059  and  notes, 
and  not  as  ends. — Marshall  v.  Wentz,  28  Cal. 
App.   540,  163   Pac.   244. 
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§1110.    SAME.     The  provisions  of  part  two  of  this  code  relative  to  new 

trials  and  appeals,  except  in  so  far  as  they  are  inconsistent  with  the  provisions 

of  this  title,  apply  to  the  proceedings  mentioned  in  this  title. 

History:  E^nacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  185,  held  unconstitu- 
tional, see  history,  S  5  ante. 

Aa  to  proTteions  of  Part  II  of  thi«  code,  relative  to  aew  trlalN  and  appeals*  see,  ants* 
ti  C5C-663)6,  936-980  and  notes. 

§  1110a.  APPEAL  FROM  WBIT  OF  MANDATE  OBDEBINO  DELIVEBY 
OF  WATEB.  If  an  appeal  be  taken  from  an  order  or  judgment  directing  the 
issuance  of  a  writ  of  mandate  commanding  a  party  to  deliver  water,  for  irri- 
gation purposes,  such  appeal  shall  not  stay  tlie  operation  of  the  order,  judg- 
ir.ent  or  writ  as  to  the  delivery  of  such  water,  but  such  water  must  until  the 
f.nal  determination  of  said  appeal  be  delivered  as  commanded  by  said  writ; 
provided,  that  if  any  expense  is  necessary  to  be  incurred  by  the  defendant  in 
connecting  the  water  supply  with  the  land  to  be  irrigated,  said  defendant  shall 
not  be  obliged  to  furnish  water  unless  the  plaintiff  shall  provide  a  bond  in  such 
sum  as  the  court  may  fix,  conditioned  that  in  the  event  of  the  judgment  being 
reversed,  plaintiff  will  pay  defendant  the  amount  of  the  expense  so  incurred 
not  exceeding  the  amount  of  said  bond. 

History:  Enactment  approved  May  18,  1919,  Stats,  and  Amdts. 
1919,  p.  764:    In  effect  July  22,  1919. 


TITLE  n. 
OF  CONTESTING  CERTAIN  ELECTIONS. 


$1111.  Who  may  contest,  and  grounds  of 
contest. 

I  1112.  Irregularity  and  improper  conduct  of 
judges,  when  to  annul  elections. 

9  1113.     When  not  to. 

{i  1114.  Illegal  votes,  when  not  to  vitiate 
election. 

S  1115.    Proceedings  on  contest. 

S  1116.     Statement  of  cause  of  contest. 

i  1117.  statement  of  cause  of  contest.  Want 
of  form  not  to  vitiate. 

§  1118.  Superior  judge  to  hold  special  ses- 
sion for  tml  of  contest. 

S  1118[a].  Same. 

S  1119.    Clerk  to  issue  citation  to  respondent. 

i  1120.  Witnesses,  attendance  of,  now  en- 
forced. 


1 1121.  Power  of  court.  Adjournment  of 
court. 

S  1122.  Rules  to  govern  court  in  trial  of  con- 
test. 

1 1123.  Court  may  declare  who  was  elected. 

[Certificate  to  issue  to  whom.] 

1 1124.  Fees  of  officers  and  witnesses.     [Re- 

fealed.] 
^  ^      n  case  of  tie  vote,  who  may  con- 
test. 
S  1124  [bj.  When    canvassing    board    declares 
no  election,  who  may  contest. 

1 1125.  Costs. 

1 1126.  Appeal. 
ft  1126[a].  Same. 

S  1127.    When  election  void  and  office  vacant. 


§1111.    WHO  MAY  CONTEST,  AND  GROUNDS  OF  CONTEST.    Any 

elector  of  a  county,  city  and  county,  city,  or  of  any  political  subdivision  of 
either,  may  contest  the  right  of  any  person  declared  elected  to  an  office  to  be 
exercised  therein,  for  any  of  the  following  causes : 

1.  For  malconduct  on  the  part  of  the  board  of  judges,  or  any  member  thereof. 

2.  When  the  person  whose  right  to  the  office  is  contested  was  not,  at  the 
time  of  the  election,  eligible  to  such  office. 

3.  When  the  person  whose  right  is  contested  has  given  to  any  elector  or 
inspector,  judge,  or  clerk  of  the  election,  any  bribe  or  reward,  or  has  offered 
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any  such  bribe  or  reward  for  the  purpose  of  procuring  his  election,  or  has 

committed  any  other  offense  against  the  elective  franchise  defined  in  title  four, 

part  one,  of  the  Penal  Code. 

4.  On  account  of  illegal  votes. 

History:    Enacted  March  11,  1872;  amendment  approved  March  11, 
1876,  Code  Amdts.  1876-6,  p.  100. 


ELECTION  CONTEST. 

1.  Appeal  not  remedy. 

2.  "Certificate  of  election" — Held  to  be 

the  only  commiasion  referred  to. 

3.  Citation — Failure  to  serve  the  originaL 
4,5.  Same — Same — Alias  citation. 

6.  Same  —  No   order  of  court  directing 

clerk  to  issue. 

7.  Same — Service  of. 

8.  Same — Same — Time  of  service. 

9.  Conceding  appeal  will  lie  in  election 

contest. 
10, 11.  Construction  of  section — Act  of  1850. 
12- 14.  Same — As  to  privilege  conferred. 

15.  Same — As  to  who  may  contest. 

16.  Same — Extent  of  inquiry. 

.17.  Same — Part  of  system  for  regulation 
of  elections. 

18.  Same — Points  out  procedure. 

19.  Same — Same — Is  no  part  of  substan- 

tive law. 

20.  Same  —  Provides    plain,    speedy,    and 

adequate  remedy. 

21.  Same  —  Repeal   of   former  statutes  — 

Charter  of  Oakland. 

22,  23.  Continuance — ^Limitation   not  jurisdic- 
tional. 

24.  Costs,   apportionment  in  election  con- 

test— Amendment  of  1907  —  Discre- 
tion of  court. 

25.  Same  —  Same  —  Consolidation  of  con- 

tests. 

26.  Same  —  Same  —  Joinder    of    township 

and  county  contests. 

27.  Court  is  authorized  to  enter  judgment 

declaring    the    election    of    another 
person. 

28.  Court  must  render  judgment  for  costs. 

20.  Demurrer  to  statement  of  contest — Is 
an  appearance. 

30,31.  Distinction    between    ballot    cast    by 
illegal  voter  and  illegal  ballot. 

32.  Educational    qualification   of   voters — 
Findings  as  to. 

33,  34.  Election  contest  —  Is  a  special  statu- 
tory proceeding. 

85, 36.  Filing  with  clerk  of  county. 

37.  Ground   of   contest  —  Promise   not  to 

qualify. 

38.  Intoxicating  liquors  —  Election  as  to 

granting  or  restraining. 

39.  Judgment — As  to  generally. 

40.  Same — Annulling  certificate. 


41.  Jurisdiction  —  As    not    dependent   on, 
what. 

42,43.  Same  —  Conferred    by   section    1124, 
post. 

44.  Same — Old  county  court. 

45.  Same — Old  district  court. 

46.  Municipal    contests  —  City    of    Sacra- 

mento. 

47.  Same — City  of  San  Francisco. 

48.  Same — City  of  Santa  Rosa. 

49.  Same — Right  of  city  council,  in  gen- 

eral. 

50.  New  trial  in. 

51.  Notification  of  court — Provision  for. 

52.  Same — Time  for  notice  depends  upon 

what. 

53.  Plurality  of  votes — Essential  to  elec- 

tion of  candidate. 

54.  Policy  of  law- 

55.  Preinature   filing  and  subsequent  dis- 

missal of  election  contest. 

56.  Primary  election  —  Affidavit   of  the 

candidate. 

57.  Same — Canvass  of  returns. 

58.  Same — Five  dajrs'  time  provided. 

59,60.  Same  —  Refusal  of  officers  to  receive 
votes. 

61.  Prior   to  amendment   of   1907 — Con- 

tests where  the  declared  result  was 
a  tie. 

62.  Proceeding  under  above  section. 

63.  Same — Four  different  cases. 

64.  Same — Ground    of   contest    to    be    al- 

leged in  statement. 

65.  Same — May  be  instituted  by  any  elec- 

tor. 

66.  Same — Or  by  quo  warranto. 

67.  Prohibition — General   rule. 

68.  Same — In  contest  for  municipal  office. 

69.  Promises    by    candidate    for    superior 

judge  —  That    he    would    fail    to 
qualify. 

70.  Provision  requiring  clerk  to  notify  the 

court. 

71,  72.  Recall  election  —  An  election   for  the 
recall  of  two  commissioners. 
73.  Same — Canvass  of  votes. 

74,  75.  Same — Jurisdiction  to  render  a  deci- 
sion or  enter  a  judgment. 

76.  Same — Motion   for  nonsuit   granted — 

Erroneous,  when. 

77.  Same — Provisions   of   code   not  appli- 

cable to. 
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78.  Same — Bight  of  eontest  in  a  reeall 

eleetioiL 

79.  Same  —  Sections  gOTorning   direetoiy, 

when. 

80.  Right  to  contest  — -  Apparent  official 

right. 

81.  Same — Must  be  invoked  by  elector. 

82.  Same  —  Not  designed  for  trivial  candi- 

dates alone. 

83.  Same — Object  of  contest. 

84.  Superior  judge — Contest  for  office  of. 

85.  Votes  for  ineligible  candidate — ^Prom- 

ise not  to  qualify,  etc. 

86.  What  is  ground  for  contest — ^BCalcon- 

duct  of  election  officers. 

87.  Same  —  That    some   other   person   re- 

ceived more  votes. 

.88.  Same — Violation  of  law  by  contestant 
himself. 

89.  Same — Wrongful  nomination  —  Illegal 

placing  of  name  on  ticket. 

90.  What  is  no  ground  for  contest — Aid- 

ing and  abetting  illegal  registration. 

1.  Appeal  not  remedy. — Conceding  appeal 
will  lie  in  election  contest,  it  would  not  be 
a  speedy  and  adequate  remedy,  as  the  term 
of  olllce  might  expire  before  a  determina- 
tion in  the  appellate  court. — ^Hill  v.  Superior 
Court.   15  Cal.  App.  307.  114  Pac.  805. 

2.  <<Certlllc«te  of  eleetloA»>— >HeM  to  bo 
the  only  eouunlmnlon  referred  to  except  in 
the  case  of  Judgre  of  the  superior  court. — 
Wilson  V.  Fisher,  148  Cal.  16,  82  Pac.  421. 

An  to  Jndsment  annnlllair  eertlfleate  of 
eleetlon,  see  par.  40,  this  note. 

8.     CitatloB— PaUnre  to  aerve  the  orlsliuU. 

— Failure  of  the  sheriff  to  serve  the  origrinal 
citation  as  here  provided  held  to  affect  only 
the  power  of  the  court  to  proceed  with  the 
contest  on  the  day  desiirnated  for  the  spe- 
cial session. — ^Hagerty  v.  Conlan,  15  Cal. 
App.  649,  115  Pac.  762. 

4.  Same^-Same— Allaa  cltatloa^ — An  alias 
citation  may  be  ordered  by  the  court  where 
the  orierinal  citation  Issued  under  the  pro- 
visions of  this  section  failed  of  proper  serv- 
ice as  therein  prescribed. — Hagrerty  v.  Con- 
lan, 16  Cal.  App.  649,  115  Pac.  762. 

6.  An  alias  citation  becomingr  necessary 
by  reason  of  the  absence  of  the  respondent 
who  was  not  properly  served  with  the  orig:- 
inal  citation  as  provided  by  section  1119, 
post,  the  court  may  vacate  the  origrinal  or- 
der, and  make  another  order  flxin?  another 
date  for  a  special  session  for  the  hearing 
of  the  contest. — ^Hagrerty  ▼.  Conlan,  16  CaL 
App.  649,  115  Pac.  762. 

C  Saate  — Ifo  order  of  eovrt  directlAir 
elerk  to  iaane  a  citation  is  required. — Dud- 
ley V.  Superior  Court,  18  CaL  App.  271,  275, 
110  Pac.  146. 

7.  Saate— Serrlce  of. — ^The  failure  of  the 
sheriff  to  serve  the  citation  within  the  time 
flxed  does  not  devest  the  court  of  the  Juris- 


diction it  acquires  of  the  contest  by  the  fil- 
ing: of  the  statement,  but  a  new  citation 
may  be  issued,  and  another  time  for  com- 
mencement of  the  hearing:  may  be  ap- 
pointed.— Busick  v.  Superior  Court,  16  Cal. 
App.  602,  118  Pac.  581,  citing  O'Dowd  v.  Su- 
perior Court,  168  Cal.  637,  111  Pac.  751. 

8.  Same  —  Same «-  Time     of     aervf  ce     as 

herein  provided  is  merely  directory. — Bu- 
sick V.  Superior  Court,  16  Cal.  App.  502,  118 
Pac.  581,  citing  O'Dowd  v.  Superior  Court, 
158  Cal.  537,  111  Pac  751. 

9.  Coacedlas  appeal  will  lie  In  eleetioa 
eoateot  it  would  not  be  a  speedy  and  ade- 
quate remedy  as  the  term  of  office  might 
expire  before  a  determination  in  the  appel- 
late court. — Hill  V.  Superior  Court,  15  Cal. 
App.  807,  114  Pac.  805. 

10.  Coaatrvetlon  of  aeetiom— Aet  of  1880. 

— ^Act  of  1850  (Wood's  Digest,  pp.  880-882). 
upon  subject  of  election  proceeding's,  is  sub- 
stantially same  as  provisions  of  this  title 
upon  subject. — Packard  v.  Craigr,  114  Cal.  96, 
96,  45  Pac.  1088. 

11.  Act  of  1850  related  to  elections  for 
officers  and  not  to  elections  for  county 
seats.— Calaveras  Co.  v.  Brockway,  80  Cal. 
825.  887. 

12.  Same— Aa    to    privllese    eonferred« — 

The  only  privllegre  given  by  this  section  is 
to  "contest  the  rlgrht  of  any  person  declared 
elected  to  an  office."  .  .  .  This  langruage 
necessarily  excludes  the  idea  of  a  contest 
where  no  person  has  been  declared  elected. 
— McQregror  v.  Board  of  Trustees,  159  Cal. 
441,  114  Pac.  566. 

13.  Where  the  power  is  shown  to  "de- 
termine contested  elections"  as  in  the  Mu- 
nicipal Corporation  Act  it  should  not  be  in- 
terpreted in  the  narrow  sense  which  the 
phrase  "contested  elections"  as  used  in  these 
code  sections  must  be  Interpreted,  and 
therefore  under  such  power  a  contest  may 
be  Instituted  and  determined  where  the  re- 
turn is  of  a  tie  vote. — McGregor  v.  Board  of 
Trustees,  169  Cal.  441,  114  Pac.  566. 

14.  The  legrislature  evidently  contem- 
plated that  cases  migrht  arise  in  which  the 
persons  declared  elected  and  who  received 
the  highest  number  of  legal  votes  were  at 
the  time  of  the  election  ineligible  to  the 
office.  In  many  cases  the  evidence  as  to 
the  ineligibility  of  the  candidate  is  con- 
flicting and  it  requires  a  careful  weighing 
and  analysis  by  the  trial  court  to  determine 
the  ultimate  fact,  and  provision  is  made 
for  a  contest  as  to  the  right  of  a  person  de- 
clared elected  to  office,  although  he  be  at 
the  time  of  the  election  ineligible. — Camp- 
bell V.  Board  of  Supervisors,  7  Cal.  App.  156, 
157.  93  Pac.  1061. 

15.  Same— Aa  to  who  aiay  eoa  tea t«— This 

and  the  following  sections  furnish  a  pro- 
cedure for  contesting  the  right  of  any  per- 
son elected  to  an  office  to  be  exercised  in 
any  county,  city,  or  political  subdivision. 
There  is  contemplated  an  adversary  pro- 
ceeding in  which  the  contestee  is  one  who 
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has  been  declared  elected  and  he  is  brouirht 
before  the  superior  court  by  nieans  of  a 
citation  issued  and  served  after  an  order 
providinsT  for  a  special  session  of  court  to 
hear  the  contest.  These  sections  aVe  not 
applicable  to  the  contest  of  an  election  held 
under  the  Wyllle  Local  Option  Act. — Roche 
V.  Superior  Court,  30  Gal.  App.  265,  167  Pac. 
880. 

1«.  Same — ^Extcat  of  laqalry. — Only  mat- 
ters of  inquiry  for  court  under  this  section 
are  those  prescribed  in  subdivisions  1,  2,  3, 
4,  unless  person  "declared  elected"  by  can- 
vassing board  is  charged  with  violation  of 
provisions  of  Purity  of  Elections  Law,  in 
which  event  it  may  be  that  court  may  hear 
and  determine  such  chargre. — ^Maddux  v. 
Walthall.  141  Cal.  412,  416.  74  Pac.  1026. 


17.  Same— Part  of  syatem  for  regalatloa 
of  electioas* — This  and  following  sections  of 
this  title,  providing  for  contest  of  elec- 
tions, though  separated  from  other  cognate 
provisiqns  by  arrangement  of  code,  consti- 
tute part  of  general  system  for  regulation 
of  elections  In  this  state. — Kirk  v.  Rhoads, 
46  Cal.  398.  S99.  408. 

18.  Same  •— PolntN  oat  procedare. — ^This 
section  points  out  procedure  and  powers  and 
duties  of  superior  court  with  reference  to 
contesting  certain  elections,  and  section 
1126,  post,  gives  an  appeal  to  supreme  court. 
— Carter  v.  Superior  Court,  138  Cal.  160,  162. 
70  Pac.  1067. 


19.  Same  Same— Is  ao  part  of  anbataa- 
tlre  law. — This  section  provides  that  any 
elector  may  contest  right  of  any  person  de- 
clared to  have  been  elected  to  offlce  for 
certain  causes  and  subsequent  sections  pro- 
vide how  electors  shall  proceed  to  institute 
and  conduct  such  contest.  This  section  is 
clearly  part  of  law  of  procedure  and  not 
substantive  law.  It  provides  by  whom  and 
by  what  proceedings  such  contests  may  be 
carried  on.  It  does  not  prescribe  any  addi- 
tional disqualifications  of  persons  who  hold 
office.  It  throws  no  new  light  upon  ques- 
tion whether  at  time  of  his  election  con- 
testee  was  "capable  of  being  elected."  One 
who  may  be  eligible  at  time  for  qualifying 
is  eligible  to  office  at  time  of  election. — 
Ward  V.  Crowell,  142  Cal.  687,  592,  76  Pac. 
491. 

20.  Same— ^Provldeii  plaia,  speedy,  aad 
adequate  remedy. — This  section  provides 
plain,  speedy,  and  adequate  remedy  in  case 
of  election  contests.  This  and  next  suc- 
ceeding sections  of  this  title  provide  ex- 
clusive remedy  for  setting  aside  or  can- 
celing certificate  of  election  issued  as 
result  of  official  canvass  by  board  of  super- 
visors. To  hold  otherwise  would  lead  to 
Incongruous  results. — Gibson  v.  Twaddle,  1 
Cal.  App.  126.  81  Pac.  727,  728. 

21.  Same— Repeal  of  former  statnten— 
Charter  of  Oaklaad. — This  section  adopted 
uniform  rule  for  all  election  contests  and 
necessarily  repealed  all  former  statutes  in 
consistent  therewith.  It  repealed  municipal 
charter  of  Oakland,  giving  common  council 


of  that  city  exclusive  Jurisdiction  to  hear 
and  determine  election  contests  for  office 
of  councilman  of  city  council  of  that  city. 
— McOivney  v.  Pierce.  87  Cal.  124.  126,  25 
Pac.  269. 

28.  Coatiaaaaee  — -  LI mitatloa  aot  Jvrto- 
dlctioaal. — Until  the  trial  upon  the  merits 
has  begun,  the  twenty-day  limit  fixed  for 
continuance  of  the  trial  Is  not  Jurisdictional. 
It  is  not  exclusive  or  mandatory  as  re- 
spects the  service  of  citation. — Busick  v. 
Superior  Court.  16  Cal.  App.  602,  118  Pac 
581,  citing  O'Dowd  v.  Superior  Court.  158 
Cal.  537,  111  Pac  761. 


Aa  to  eoatiaaaaee  of  aa  eleetloa  eoatcat, 

see,  ante,  8  1041  Pol.  Code,  note  par.   21. 

23.  An  order  continuing  the  hearing  of 
an  election  contest  beyond  the  twenty  days 
allowed  by  above  section  is  unauthorized, 
and  although  the  provisions  of  the  section 
are  merely  directory,  and  their  observance 
not  essential  to  the  Jurisdiction  of  the  court 
to  complete  the  hearing  after  an  unwar- 
ranted coiltlnuance,  it  is  nevertheless  the 
duty  of  the  court  to  conform  to  the  law  as 
far  as  possible. — ^Moore  v.  Conley.  163  Cal. 
609,  610,  126  Pac.  492. 

24.  Costs,  appertionmeat  la  election  coa- 
tests— Ameadmeat  of  1P07  —  DIacretloB  ef 
eonrt. — The  proviso  of  this  amendment,  as 
to  apportionment  of  costs  where  there  are 
two  or  more  contests  Joined  for  the  pur- 
pose of  counting  the  votes,  must  be  con- 
strued to  mean  a  Just  apportionment  as 
against  the  losing  parties,  in  the  sound  dis- 
cretion of  the  court,  and  it  is  error  to  ad- 
Judge  that  each  of  the  parties  should  pay 
his  own  costs. — ^Duley  v.  Peacock.  17  Cal. 
App.  421,  119  Pac.  1086;  Cooper  v.  Nichols. 
17  Cal.  App.  492,  120  Pac.  66. 

As  to  daty  of  eonrt,  nnder  section  112S» 
post,  to  reader  Jndsmeat  for  easts,  see  pars. 
24-26.  this  note. 

28.  Same  Same— Coasolldattoa  of  eon- 
testa. — Where  contests  were  consolidated 
and  one  was  afterwards  dismissed  on  mo- 
tion of  contestant,  the  contestee  is  entitled 
to  his  costs  and  expenses  incurred  in  such 
contest,  and  it  was  error  for  the  court  to 
adjudge  that  each  party  should  pay  his 
own  costs. — Cooper  v.  Nichols,  17  Cal.  App. 
492.    120    Pac.    66. 


26.  Same— Same  Joinder  of  township 
and  eonnt7  contests. — It  Is  only  where  an 
item  Is  incurred  by  two  or  more  parties 
Jointly  that  the  court  should  apportion  the 
amount  between  them,  and  where  the  ex- 
pense with  respect  to  one  offlce  is  In  ex- 
cess of  that  aa  to  another,  as  where  the 
offices  are  township  and  county  offices,  an 
equitable  adjustment  of  the  same  is  called 
for. — Duley  v.  Peacock,  17  Cal.  App.  424. 
119  Pac.  1086. 

27.  Covrt  la  anthoriaed  to  eater  Jadg* 
meat  declarlair  tbe  eleetloa  of  aaother  pcr» 

son  than  the  one  returned  only  where  It 
appears  that  such  other  person  "has  the 
highest  number  of  legal  votes."     The  votei 
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cast  for  a  candidate  even  if  in  consequence 
of  unlawful  inducements  held  out  to  the 
voters  are  not  illegal  votes  and  they  can 
not  therefore  be  disregarded  so  as  to  make 
another  the  recipient  of  the  hisrhest  number 
of  votes.  The  utmost  relief  that  could  be 
granted  upon  such  a  showing:  would  be  to 
have  the  election  of  the  party  returned 
•  annulUd). — Bush  v.  Head,  154  Cal.  277. 
284,   97   Pac.    612. 

As  to  Jndvments  in  election  conteats*  see 

pars.  39,  40,  this  note. 

28.  Cowrt  most  render  JvdsmeBt  for  costSt 

under  section  1125,  post,  agrainst  a  party 
contesting:  the  litig:ation  where  the  decision 
is  against  him,  and  has  no  Jurisdiction  to 
adjudge  that  each  party  pay  his  own  costs. 
—Campbell  v.  Free,  7  Cal.  App.  150,  151,  154, 
92  Pac.   1060. 

As  to  eoata  in  election  contest*  see  pars. 
24-26,  this  note. 

29.  Dentnrrer  to  statement  of  contents- 
Is  an  appenrnnce  in  the  proceeding  and 
waives  any  neglect  of  the  clerk  to  properly 
Issue  citation. — Dudley  v.  Superior  Court, 
13  Cal.  App.  271,  276,  110  Pac.  146. 

90.  Distinction  between  ballot  cnat  by 
Illegal  Toter,  and  nn  illegal  ballot  cast  by 
a  legal  voter.  Where  a  ballot  is  attacked 
.as  illegal  because  cast  by  an  illegal  voter 
the  contestant  is  required  to  give  notice 
of  his  intention  to  show  that  such  vote 
was  cast  and  by  whom  cast.  It  is  the  ille- 
gality of  the  voter  that  is  the  issue.  But 
there  may  be  illegal  votes  cast  by  a  legal 
voter,  e.  g.,  a  ballot  bearing:  a  disting:uish- 
ing  mark,  a  fact  impossible  of  ascertain- 
ment except  by  a  recount,  the  voter  him- 
self remains  unidentified  and  only  the 
ballot  is  considered  as  it  appears  on  its 
face.— Bass  v.  Leavitt,  11  Cal.  App.  682,  687. 
105  Pac.  771. 

31.  In  the  case  of  an  illegal  voter  where 
the  ballot  is  unidentified  but  the  evidence 
otherwise  shows  that  he  voted  and  how  he 
voted,  the  written  lists  provided  for  in  above 
section  must  be  ffiven  to  the  respondent, 
but  where  it  is  the  ballot  and  not  the 
voter  that  is  illegal,  it  is  generally  impos- 
sible for  either  the  contestant  or  the  con- 
testee  to  have  anticipated  and  foreseen 
what  ballots  were  so  illegal,  as  bearing 
distinguishing  marks,  etc.,  and  the  persons 
by  whom  they  had  been  cast,  so  as  to  give 
such  notice,  and  therefore,  it  can  not  be 
held  to  be  necessary. — Bass  v.  Leavitt,  11 
Cal.  App.   582.   588,   105  Pac.   771. 

S2.  Bdncntional  qnaliflcation  of  voters— 
FiBdtnar«  ««  to. — A  finding  of  the  trial  court 
in  an  election  contest  that  a  voter  was 
under  sixty  years  of  age  at  the  time  of  the 
adoption  of  the  constitutional  amendment 
prescribing  an  educational  qualification  of 
voters  is  conclusive  on  appeal. — Oray  v. 
O'Banion,   23   Cal.   App.   468,   138   Pac.   977. 

3S.  Election  conteat— Is  n  apecinl  stat- 
utory proceeding. — Under  this  section  elec- 
tion contest   is  statutory   proceeding.    It  is 


to  obtain  recanvass  of  votes  cast  at  elec- 
tion in  which  some  person  was  declared 
elected,  and  contest  is  simply  over  right 
of  person  "declared  elected." — Austin  v. 
Dick,   100  Cal.  3  99,   201,  84  Pac.   655. 

34.  An  election  contest,  under  this  sec- 
tion, is  special  statutory  proceeding,  de- 
signed to  contest  right  of  person '"declared 
elected"  to  enter  into  and  hold  ofllce. — 
Maddux  v.  Walthall,  141  CaL  412,  416,  74 
Pac.    1026. 

85.  Filinir    with    clerlK    of    connty. — The 

clerk  of  the  county  is  ex-ofldcio  clerk  of 
the  superior  court  and  a  paper  filed  with 
such  clerk  having  reference  to  a  special 
court  proceeding  is  filed  with  him  as  ex- 
ofllcio  clerk  of  such  court. — Dudley  v.  Su- 
perior Court,  18  Cal.  App.  272,  274,  110 
Pac.   146. 

86.  Filing  of  the  statement  of  contest 
as  provided  in  section  1116,  post,  is  all  that 
is  required  of  a  contestant  under  the  stat- 
ute, and  he  can  not  be  deprived  of  his  right 
to  a  hearing  of  his  contest  by  the  nonfeas- 
ance of  the  sheriff  or  the  inaction  of  the 
court. — Hagerty  v.  Conlan,  16  Cal.  App.  650 
115  Pac.  762. 

87.  Ground  of  contest— -Promise  not  to 
qualify  or  enter  upon  the  duties  of  the 
office,  in  the  event  of  election,  does  not 
render  a  candidate  for  the  office  of  Judge 
of  the  superior  court  ineligible  to  the 
office,  within  the  meaning  of  this  subdivi- 
sion, or  within  the  meaning  of  any  other 
statutory  or  constitutional  provision. — Bush 
V.  Head,  154  Cal.  280,  97  Pac.  512. 

See,  also,  pars.  69,  85,  this  note. 

As  to  vronnds  of  contest,  see  par.  64,  this 
note. 


88.  Intoxicntins  iiqnors— Election  as  to 
irrantiniT  or  reatrninins  licensing  of  sale 
of. — Continuance  of  contest,  see  Kerr's  Cyc. 
PoL  Code,  2d  ed.,  S  4041. 

89.  Jndsment-^Aa  to  irenemlly. — Where, 
in  an  election  contest,  the  person  receiving 
the  highest  number  of  votes  is  disqualified 
to  hold  the  office,  by  reason  of  a  violation 
of  the  Purity  of  Elections  Act  (Stats.  1893, 
p.  12),  the  court  is  without  Jurisdiction, 
under  the  provisions  of  this  section,  to  enter 
any  Judgrment  other  than  one  annulling  the 
election. — Bush  v.  Head,  164  Cal.  284,  97 
Pac.   512. 

As  to  Judgrment  declnrinff  another  person 
elected,  see  par.  27,  this  note. 

40.  Same  —  Annnllini:     certillcnte.  —  An 

appeal  within  ten  days  operated  as  a  sus- 
pension of  the  Judgment  and  left  the  cer- 
tificate in  full  force  during  its  pendency 
(dictum). — Chubbuck  v.  Wilson,  161  Cal.  166. 
90  Pac.  524. 

As   to   certillcnte  of  election,   see   par.   2, 

this  note. 

41.  Jorisdiction— As  not  dependent  on. 
what. — Jurisdiction  of  court  to  entertain, 
or  right  of  elector  to  commence  an  elec- 
tion  contest,   does   not   in   any   manner   de- 
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pend  upon  whether  person  who  was 
declared  to  be  elected  by  board  of  supervis- 
ors qualifles  for  office  by  filing  his  official 
oath  or  bond  or  not.  It  is  not  necessary 
that  he  qualify  to  confer  Jurisdiction,  nor 
can  court  be  devested  of  Jurisdiction  be- 
cause he  fails  to  do  so. — Sweeny  v.  Adams, 
141   Cal.   558,   660,  76  Pac.   182. 

42.  Same  —  CoBfcrred     by     ■•«tlon     1124, 
•post,    is    concurrent    with    that    conferred 

upon  the  trustees  of  towns  by  section  1860 
of  the  Municipal  Corporation  Act.  The 
principle  is  that  the  Jurisdiction  of  the 
court  remains  unless  it  appears  with  un- 
equivocal certainty  that  the  legislature  in- 
tended to  take  it  away. — McGregor  v.  Board 
of  Trustees,   159  Cal.   441,   114  Pac.   566. 

43.  Jurisdiction  of  the  superior  court  to 
hear  and  determine  election  contests  is  in- 
cluded within  the  Jurisdiction  conferred 
upon  such  court  by  section  6,  article  VI  of 
the  constitution,  said  proceeding  being  spe- 
cial and  the  Jurisdiction  in  relation  to  which 
is  not  otherwise  provided  for  by  the  statute. 
— Dudley  v.  Superior  Court,  13  Cal.  App. 
272,   274,   110  Pac.   146. 

44.  Sane— Old  county  court. — Legality  of 
election  to  city  office  in  city  of  Sacramento 
could  be  investigated  by  old  county  court. 
— Kirk   v.  Rhoads,  46  Cal.  398,   402. 

45.  Same — Old  dtotrlet  court  had  Juris- 
diction of  contested  election  cases. — Peo- 
ple ex  rel.  Budd  v.  Holden.  28  Cal.  123,  130. 

40.  Municipal  contests— City  of  Sacra- 
mento.— Provisions  of  this  title  apply  to 
election  of  city  officers  of  city  of  Sacra- 
mento.— Kirk  V.  Rhoads,   46  Cal.   398,  402. 

47.  Same— City  ot  San  Francisco. — Deter- 
mination of  questions  relating  to  qualifica- 
tion for  office  of  tax-collector  of  San  Fran- 
cisco in  an  action  to  contest  election  of 
such  officer  under  subdivision  2  of  above 
section. — Sheehan  v.  Scott.  145  Cal.  684, 
691,  79  Pac.  350.  See  Scott  v.  Sheehan,  145 
Cal.   691,   692,   79   Pac.  358. 

48.  Same— City  of  Santa  Rosa  has  power 
under  its  charter  to  determine  contests  of 
election  for  city  officers,  and  its  determina- 
tion is  final  and  conclusive. — Carter  v.  Su- 
perior Court,  138  Cal.  150,  153,  154,  70  Pac. 
1067. 

40.  Same— Rlffht  of  city  coondl.  In  gen- 
eral.— Legislature  may  commit  to  city  coun- 
cil right  to  determine  question.  In  cases  of 
contest,  as  to  who  has  been  legally  chosen 
to  be  an  officer  of  such  city,  and  also  to 
make  such  determination  exclusive. — Car- 
ter V.  Superior  Court.  188  Cal.  150,  154,  70 
Pac.   1067. 

50.  New  trial  la, — A  complete  scheme  of 
procedure  being  provided,  from  the  com- 
mencement of  the  action  to  and  Including 
entry  of  Judgment,  without  provision  being 
made  for  a  new  trial.  It  is  held  that  no 
right  to  a  new  trial  is  available  in  such  pro- 
ceedings (dictum). — People  v.  Bank  of  San 
Luis  Obispo,  152  Cal.  270,  92  Pac.  481. 
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Bl.     IVotUlcatlon    of    covrt — ^Provlsloa  for 

was  intended  to  prescribe  the  limit  of  time 
beyond  which  the  said  notlflcation  and 
order  should  not  be  permitted.  In  other 
words  a  statement  of  contest  upon  cerUin 
grounds  must  be  filed  within  thirty  da7s 
and  upon  other  grounds  within  six  monthi 
after  the  result  of  the  election  has  been 
announced  and  the  time  for  said  notification 
and  order  is  enlarged  five  days  beyond  the 
expiration  of  this  period,  but  this  does  not 
necessarily  mean  that  six  months  and  five 
days  constitute  the  limit  in  all  cases.- 
HIll  V.  Superior  Court.  15  Cal.  App.  307, 
114   Pac.   805. 

As  to  notification  of  court  by  clerk,  see 

par.   70,   this   note. 

52.  Same — ^Tlmc  for  aotlcc  depends  apoa 

character  of  contest  being  limited  to  thirty- 
five  days  except  in  particular  Insuncea 
where  longer  period  is  allowed.— Hill  v. 
Superior  Court,  16  Cal.  App.  307.  114  Pac. 
805. 

53.  Plorality  of  votes— Baaentlal  to  the 
election  of  candidate,  yet  it  does  not  fol- 
low that  because  no  candidate  is  declared 
elected  there  has  been  no  election.  If  one 
or  the  other  has  received  a  plurality  of  the 
legal  votes  he  Is  in  fact  elected  and  should 
be  so  declared  and  a  grant  in  general  terms 
of  power  to  determine  "contested  elections" 
or  "election  contests"  may  well  be  inter- 
preted to  cover  the  case  of  an  attack  upon 
the  correctness  of  a  finding  that  there  was 
a  tie  vote  as  well  as  that  of  a  return  that 
one  candidate  rather  than  the  other  had 
been  elected.— McGregor  v.  Board  of  Trus- 
tees,   159  Cal.   441,   114   Pac.   566. 

54.  Policy  of  the  law  is  to  have  election 
contests  determined  as  speedily  as  possible 
in  order  that  the  rightful  claimant  may  en- 
Joy  as  nearly  as  practicable  the  entire  term 
for  which  he  has  been  chosen,  and  this 
consideration  should  be  kept  in  view  In 
con.*( ruing  the  code  sections  upon  the  sub- 
ject.—Hill  V.  Superior  Court.  16  Cal.  App. 
307,    114   Pac.    805. 

W.  Premature  nUng  and  aabae^aent  dls- 
mtoaal  of  election  contest  is  not  a  bar  to  a 

second  contest  filed  within  the  statutory 
time.— Broadbent  v.  Keith,  16  Cal.  App.  382, 
114  Pac.   996. 

W.  Primary  election  —  Aflldavlt  of  tke 
caadldate,  provided  for  by  section  28  of 
said  act,  is  the  basis  of  the  contest  in 
which  the  ballots  may  be  recounted  before 
the  superior  court.— Miller  v.  Superior 
Court,  25  Cal.  App.  607.  144  Pac.  978. 

»7.  Same — Canvass  of  retnrna.— The  por- 
tion of  the  primary  election  law  relating  to 
the  canvass  of  returns  contemplates  prompt 
action  In  order  that  the  names  of  the  per- 
sons nominated  may  be  known  In  due  time. 
80  that  they  may  be  placed  upon  the  ballot 
for  the  November  election,  and  careful  com- 
pliance  with  the  provisions  of  the  law  as 
to  the  time  within  which  the  several  acts 
shall    bo  done  is   necessary;   but   this  does 
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not  compel  a  construction  of  the  statute, 
which,  in  some  instances  of  neglect  of  mis- 
conduct, would  make  It  impossible  to  as- 
certain the  candidates  between  whom  the 
notice  must  be  made  at  the  final  election. 
If,  by  reason  of  negrlect  or  misconduct.  It 
should  appear,  after  the  expiration  of  the 
time  named  in  the  statute,  that  the  board 
of  supervisors  would  not  declare  the  result 
of  the  canvass,  any  elector  within  the 
county  or  district  might  institute  appro- 
priate proceedinflTS  to  compel  action  by 
these  oiBcers. — ^Miller  v.  Superior  Court,  25 
Cal.  App.  607,  144  Pac.  978. 


B8b     Same— FiTe   days'   time    provided    by 

the  primary  election  law  of  1913  (Stats. 
1913,  p.  1879)  for  fllinff  of  contests  to  nom- 
inations of  candidates  for  office  does  not 
beffin  to  run  until  the  board  of  supervisors 
has  declared  the  result  of  the  canvass  of 
the  returns,  and  contests  filed  on  the  fifth 
day  after  the  supervisors  have  declared 
the  result  of  the  canvass  of  the  returns 
are  filed  within  due  time. — Miller  v.  Su- 
perior Court,  26  Cal.  App.  607,  144  Pac.  978. 


Same— Refosal  of  oflleers  to  receive 
votes* — ^The  refusal  of  the  election  officers 
in  a  primary  election  to  receive  the  votes 
of  electors  whose  names  did  not  appear 
upon  the  register,  and  whose  origrinal  affi- 
davits or  duplicates  thereof  were  not  at 
the  time  in  the  office  of  the  county  clerk, 
where  they  were  required  by  law  to  be, 
which  voters,  the  affidavit  of  contest  al- 
leges, regrUtered  in  accordance  with  law, 
and  would  have  voted  for  the  contestants, 
if  permitted  to  cast  their  ballots,  is  not  a 
proper  ground  of  contest,  and  the  superior 
court  in  a  contest  to  nominations  is  with- 
out riffht  or  Jurisdiction  to  receive  offered 
evidence  of  such  facts. — ^Miller  v.  Superior 
Court,  25  Cal.  App.  €07,  144  Pac.  978. 

60.  Ordinarily  the  acceptance  of  such 
testimony  and  the  use  of  it  by  the  court  in 
determining:  the  contest  would  be  merely 
an  appealable  error,  committed  by  the  court 
in  the  exercise  of  its  Jurisdiction  and  not 
in  excess  of  such  Jurisdiction;  but  since 
the  contest  provided  for  in  section  28  of 
the  Primary  Election  Law  of  1913  is  a  spe- 
cial proceeding,  concernlnfir  which  it  is 
provided  that  "such  a  decision  or  Judgment 
of  the  court  sh^il  be  final  in  every  respect 
and  no  appeal  can  be  taken  therefrom,"  it 
follows  that  there  would  be  no  adequate 
remedy  at  law  if  the  superior  court,  as- 
suming Jurisdiction  of  an  alleged  contest, 
should  attempt  to  hear  and  determine  said 
contest  upon  allegations  which  do  not 
legally  constitute  a  ground  of  contest,  and 
a  Judgrment  based  upon  such  alleged  fact 
would  be  in  excess  of  the  Jurisdiction  of 
the  court  and  constitutes  a  proper  subject 
for  a  writ  of  prohibition. — Miller  v.  Su- 
perior Court,  26  Cal.  App.  607,  144  Pac  978. 

61.  Prior  to  ameadmeat  of  1S07— Con- 
tests where  the  declared  resvit  was   a  tie 

was  not  authorized.     This  limitation  of  the 
scope  of  the  proceeding  resulted  from  the 


restricted  language  employed  in  this  and 
other  code  sections. — McGregor  v.  Board 
of  Trustees,  159  Cal.   441,  114  Pac.  566. 

82.     Proceeding   nnder   shove   section. — If 

person  without  proper  qualifications  is 
elected  to  office  and  enters  upon  discharge 
of  its  duties,  he  becomes  officer  de  facto, 
and  proper  method*  of  inquiring  into  his 
eligriblllty  or  ineligibility  is  proceeding  to 
contest  his  election,  or  one  by  writ  of  quo 
warranto. — Satterlee  v.  San  Francisco,  2S 
Cal.  314,  320. 

63.  Same— -Fonr  different  cases. — Pro- 
ceeding under  this  section  is  statutor}',  and 
can  be  inaugurated  in  four  different  cases 
stated  therein. — Snlbley  v.  Palmtag,  128 
Cal.  283,  284,  60  Pac.  860. 

•4.  Same^-Gronnd  of  contest  to  be  al- 
leged In  statement. — Where  ground  for  con- 
test specified  in  above  section  is  relied  on,  it 
should  be  alleged  in  statement  of  contest. 
—McCarthy  v.  Wilson.  146  Cal.  323,  329,  82 
Pac.  243. 

As  to  grounds  of  contest,  see  par.  37,  this 
note. 

66.  Same— May  he  Inatltnted  by  any  elec- 
tor.— The  proceedings  provided  for  by  this 
section  may  be  instituted  by  any  elector. — 
Maddux  v.  Walthall,  141  Cal.  412,  415,  74 
Pac.  1026. 


ML  Same— Or  hy  quo  warranto* — There 
art  two  separate  and  distinct  modes  by 
which  to  test  title  to  office;  one  Is  by  pro- 
ceeding in  nature  of  quo  warranto  against 
any  person  who  usurps  or  intrudes  into 
public  office;  other  is  by  contesting  an 
election  under  provisions  of  this  title. — 
Powers  V.  Hitchcock,  129  Cal.  326,  326.  61 
>'ac.  1076. 

d7.  Prohibition— General  rnle. — Prohibi- 
tion will  not  lie  to  prevent  superior  court 
from  determining  election* contest,  whether 
such  court  has  or  has  not  Jurisdiction.  If 
it  has,  supreme  court  can  not  prohibit  it: 
if  it  has  not,  petitioner  can  not  be  harmed 
by  its  proceedings. — Gibson  v.  Superior 
Court,  189  Cal.  4,  6,  72  Pac.  348. 


118.     Same— In  eontest  for  mnnlclpal  ofllee* 

— Superior  court  may  be  prevented  by  pro- 
hibition from  hearing  contest  of  election 
for  municipal  office,  of  which  contest  city 
council  has  been  given  exclusive  Jurisdic- 
tion.— Carter  v.  Superior  Court,  138  Cal.  160, 
166,  70  Pac.  1067. 

69.  Promises  hy  candidate  for  superior 
Jvdge— That  he  ivonid  tall  to  qualify  does 
not  render  him  ineligible  to  the  office,  nor 
can  it  be  said  to  constitute  the  giving  or 
ofterlng  of  a  bribe,  and  is  therefore  no 
ground  of  contest  under  this  section. — Bush 
V.  Head,  164  Cal.  277,  281,  97  Pac.  612. 

As  to  promise  hy  candidate  for  superior 
Judge,  see  par.  87,  this  note. 

As  to  promise  not  to  qualify,  see  pars.  87, 

85.  this  note. 

70.  Provision  requiring  elerk  to  notify 
the  court  of  the  filing  of  the  contest  is  a 
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means  provided  for  callinir  the  pendency 
ot  the  contest  to  the  attention  of  the  court 
In  order  that  the  court  may  make  a  timely 
order  calling:  a  special  session  for  the  hear- 
In^  of  such  action.  There  is  nothing:  In 
the  statute  indicating:  that  the  notification 
to  the  court  of  the  filing:  of  such  proceed- 
ing  must  be  In  writing:,  and  where  the 
court  is  apprised  of  the  pendency  of  the 
proceeding:  there  is  no  necessity  for  the 
clerk  g:ivins  it  a  formal  notification  thereof. 
— Dudley  v.  Superior  Court,  18  Cal.  App. 
271,  275,  110  Pac.  146. 
See,  also,  pars.  61,  62,  this  note. 

71.  Recall  electloB-— Am  eleetlon  for  the 
recMll  of  the  ti>ro  eoatmlaisioneni  of  the  city 
of  Vallejo,  whose  terms  were  of  different 
leng:th8,  is  Toid  for  uncertainty,  and  man- 
damus will  not  lie  to  compel  the  city  coun- 
cil to  canvass  the  returns  of  the  election, 
where  the  ballot  used  at  such  election  failed 
to  separately  designate  the  candidates  for 
each  term,  notwithstanding:  the  provisions 
of  subdivision  17  of  section  6  of  the  charter 
of  the  city,  which  declares  that  on  the  bal- 
lot "offices  to  be  filled  shall  be  arranged  in 
separate  columns  in  the  following:  order: 
.  .  .  For  commissioner  (if  any)  vote  for 
(giving:  number),"  and  the  provisions  of 
subdivision  21  of  the  same  section  that  "in 
case  there  is  but  one  person  to  be  elected 
to  an  oflice,  the  candidate  receiving  the 
majority  of  the  votes  cast  for  all  the  candi- 
dates of  that  office  shall  be  declared 
elected.  In  case  there  are  two  or  more 
persons  to  be  elected  to  an  office,  as  that  of 
commissioner  or  school  director,  then  those 
candidates  equal  in  number  to  the  number 
to  be  elected  who  receive  the  highest  num- 
ber of  votes  for  such  office  shall  be  de- 
clared elected. — Wilson  v.  Blake,  49  Cal. 
Dec.  273,  147  Pac.  129. 

72.  While  it"  is  permissible  to  hold  such 
elections  at  one  time,  the  offices  of  the  com- 
missioners sought  to  be  recalled,  because  of 
their  different  terms,  are  separate  offices, 
and  they  should  be  so  designated  upon  the 
ballot  as  provided  by  subdivision  8  of  sec- 
tion 1197  of  the  Political  Code,  and  the 
names  of  the  candidates  for  such  offices 
against  each  of  the  incumbents  placed  re- 
spectively in  the  proper  places  set  apart  on 
the  ballot  for  that  purpose. — Wilson  v. 
Blake,  49  Cal.  Dec.  273,  147  Pac.  129. 

78.  Same— Canvass  of  votes. — It  is  the  In- 
tendment of  section  1252  of  the  Political 
Code  that  the  election  board  shall  com- 
mence their  count  of  the  votes  at  once 
upon  the  close  of  the  election  and  that 
they  shall  publicly  and  in  the  presence  of 
the  bystanders  conduct  the  same  without 
adjournment  until  such  count  is  completed 
and  the  result  declared  and  recorded,  and 
when  this  is  done  and  the  ballots,  together 
with  their  official  returns,  have  been  de- 
posited with  the  clerk  of  the  school  district 
as  other  sections  of  the  act  require,  the 
powers  and  duties  of  the  election  board  are 
at  an  end,  and  their  Jurisdiction  over  any 
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matter  concerned  in  the  election  ceases. — 
Bernardo  v.  Rue,  26  Cal.  App.  108,  146  Pac 
79. 

74.  Same— JarisdletioB  to  render  a  deci- 
sion or  enter  a  JndKment  in  an  election  con- 
test  is  not  lost  under  section  1118a,  post,  by 
reason  of  the  court's  failure  to  file  its  find- 
ings and  enter  Judgment  within  ten  days 
after  the  submission  of  the  case. — Bernardo 
V.  Rue,  26  Cal.  App.  108,  146  Pac.  79. 

75.  A  proceeding  pursuant  to  the  provi- 
sions of  such  title  is  a  statutory  proceeding 
for  the  summary  determination  of  the  right 
to  an  office,  limited  and  restricted  to  cases 
only  mentioned  therein  and  upon  the 
grounds  specified  therein. — Waite  v.  Brend- 
lln,  26  Cal.  App.  31,  145  Pac.  739. 

70.  Same — Motion  for  nonimlt  granted— 
Erroneous,  when. — The  granting  of  a  motion 
for  a  nonsuit  in  an  election  contest  for  the 
office  of  high-school  trustee  is  erroneous, 
where  it .  is  shown  from  the  undisputed 
facts  before  the  court  at  the  time  the  mo- 
tion was  made,  that  the  election  board  in 
one  of  the  precincts  disregarded  the  re- 
quirement of  section  1258  of  the  Political 
Code,  which  provides  that  the  count  by  the 
election  board  of  the  number  of  votes  cast 
at  the  close  of  the  polls  should  be  compared 
with  the  poll-list  of  voters,  and  likewise 
disregarded  the  succeeding  section  of  the 
code,  which  provides  the  procedure  to  be 
followed  where  two  ballots  are  folded  to- 
gether as  a  single  ballot,  and  on  the  night 
of  the  day  following  the  election  and  after 
the  result  had  been  declared,  withdrew  their 
official  returns  from  the  custody  of  the 
clerk  of  the  school  district  with  whom  they 
had  been  deposited,  and  altered  the  same 
by  adding  to  the  recorded  vote  of  one  of 
the  candidates  the  ballots  folded  together 
as  one,  which  changed  the  result  of  the 
election. — Bernardo  v.  Rue,  26  Cal.  App.  108, 
146  Pac.  79. 

77.  SaBBe— Provisions  of  eode  not  nppll- 
eable  to. — The  provisions  of  title  II.  part  II, 
of  the  Code  of  Civil  Procedure  relating  to 
the  contesting  of  certain  elections  are  not 
applicable  to  a  contest  by  one  recalled  from 
an  office. — ^Waite  y.  Brendlin,  26  Cal.  App. 
31,  146  Pac.  739. 

78.  Same — ^Ri^kt  of  eonteat  In  a  reenll 
election  does  not  exist  by  Implication  as  to 
such  provisions. — ^Waite  v.  Brendlin,  26  Cal. 
App.  31,  145  Pac.  739. 

78.  Sante— Seetions  flrovemlnir  direetory, 
wiien. — The  sections  of  the  act  governing 
the  court's  action  upon  the  trial  of  pro- 
ceedings of  this  character  are  directory  In 
the  absence  of  an  express  provision  of  the 
statute  declaring  them  to  be  mandatory. — 
Bernardo  v.  Rue,  26  Cal.  App.  108,  146  Pac 
79. 

80.  Rigkt  to  contest— Apparent  oflletsil 
right. — This  section  provides  for  contest  of 
apparent  official  right  only,  created  by 
declaration  of  board  of  supervisors  sitting 
as  canvassing  board.  When  this  section 
concerning   contests   says  that  elector   may 
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"contest  right  of  any  person  declared  elected 
to  office/*  it  means  apparent  rigrht  which 
declaration  of  such  board  creates.  No  other 
right  is  involved. — Sweeny  v.  Adams,  141 
Cal.  558.  660,  75  Pac.  182. 

81.     SajBte— Mast  be  invoked  by  eleetorm^ 

No  special  rigrht  of  contest  is  griven  to  can- 
didate as  such.  The  right  is  conferred 
upon  any  elector  and  can  only  be  invoked  as 
elector,  and  when  so  invoked,  contest  is  re- 
garded as  of  public  nature,  where  irregu- 
larities and  frauds  at  ballot-box  or  in  vote, 
or  official  misconduct  of  officers  are  inves- 
tigated, so  that,  by  purgation  of  polls,  if 
necessary,  right  of  electors  to  have  such 
public  officers  as  have  been  honestly  and 
legally  elected  by  them  assume  their  offices 
in  sustained  and  enforced. — Sweeny  v. 
Adams,  141  Cal.  558.  561,  75  Pac.  182. 


SajBte— Not  designed  for  rival  eandl-* 
dates  alone. — Right  to  contest  election  is 
not  designed  exclusively  for  benefit  of  rival 
candidates  in  election.  Right  to  public 
office  is  not  a  matter  which  concerns  them 
alone,  nor  is  it  interest  alone  of* contending 
individuals  that  is  to  be  considered  in  con- 
test. As  far  as  they  are  concerned,  their 
interest  is  exclusively  personal  and  pecu- 
niary one.  Paramount  to  their  claim  is 
deep  public  concern  involved  as  to  who  are 
entitled  to  hold  office  for  which  suffrages 
of  electors  have  been  cast. — Sweeny  ▼. 
Adams,  141  Cal.  658,  661,  75  Pac.  182. 

8S.  SaoBo— Object  of  contest  which  is  ini- 
tiated upon  ground  of  malconduct  on  part 
of  board  of  Judges  of  election  is  not  to 
examine  into  matters  transpiring  subse- 
quent to  declaration  of  canvassing  board 
and  which  may  strengthen  or  weaken  claim 
of  person  declared  elected  by  it.  It  has 
far  more  effective  and  extended  purpose. 
The  contest  attacks  election  itself.  It  is 
not  concerned  with  certificate  of  election  or 
proceedings  subsequent  thereto,  which  are 
merely  indicia  of  right  to  enter  upon  duties 
of  office,  but  goes  back  to  all  these  to 
fountain  source  of  official  title  and  ascer- 
tains whether  sovereign  will,  as  expressed 
at  polls  and  upon  which  canvassing  board 
assumes  to  declare  result  of  election,  has 
by  such  declaration  been  fairly,  honestly, 
and  legally  expressed.  It  probes  into  and 
examines  conduct  of  election  officers  upon 
"Whose  returns  canvassing  board  acts.    It  re- 


canvasses  votes  cast  and  ascertains  whether 
person  who  was  declared  elected  by  such 
board  had  highest  number  of  legal  votes. 
— Sweeny  ▼.  Adams,  141  Cal.  558,  560,  75 
Pac.  182. 

84.     Superior  Jndse — Contest  for  ofllce  of. 

— The  office  of  Judge  of  the  superior  court 
is  a  proper  subject  of  a  contest  hereunder. 
— Bush  V.  Head,  154  Cal.  280.  97  Pac.  512. 


85.  Votes  for  Ineligible  candldate- 
Ise  not  to  qualify,  etc. — Votes  cast  for  a 
candidate  with  knowledge  that  such  can- 
didate has  made  a  promise  not  to  qualify 
or  enter  upon  the  duties  of  the  office  in  the 
event  of  election,  are  not  "illegal  votes" 
within  the  meaning  of  this  subdivision,  au- 
thorizing a  contest  on  that  ground. — ^Bush 
V.  Head,  154  Cal.  280.  97  Pac.  512. 

See,  also,  pars.  37,  69,  this  note. 

88.  What  la  ground  for  contest— Malcon- 
duct of  election  ofllcerM« — Malconduct  on 
part  of  board  of  Judges  of  election  or  any 
member  thereof  is  good  ground  for  contest 
of  election. — ^Russell  v.  McDowell,  83  Cal. 
70,  79,  82,  23  Pac.  188. 

87.  Sam»— nrbat  some  other  person  re- 
ceived more  votes* — The  fact  that  some 
other  person  received  more  votes  than  per- 
son declared  elected,  or  an  equal  number 
with  such  person,  is  not  made  ground  of 
contest  under  the  above  section. — Snibley 
▼.  Palmtag,  128  Cal.  283,  284,  60  Pac.  860. 

88.  Same— Violation  of  law  by  contestant 
himself. — It  was  never  designed  that  con- 
testee  might  prevent  determination  as  to 
his  right  of  office  by  showing  that  contes- 
tant himself  had  violated  certain  laws,  and 
was  himself,  therefore,  not  entitled  to  office. 
—Maddux  v.  Walthall.  141  Cat.  412,  415,  74 
Pac.  1026. 


Same— Wronirfal  nomlnatloa— Illegal 
placing  of  name  on  ticket. — Fact  that  de- 
fendant wrongfully  procured  his  nomina- 
tion or  had  his  name  illegally  placed  upon 
tickets,  not  being  within  provisions  of  this 
section,  is  not  ground  for  contest. — Powers 
V.  Hitchcock,  129  Cal.  325.  327,  61  Pac.  1076. 

00.  What  Is  no  ffronnd  for  contest— -Aid- 
ing and  abettlns  Illegal  registration. — Aid- 
ing and  abetting  registering  officer  in  il- 
legal registry  of  voters  does  not  constitute 
ground  for  contesting  an  election. — Mere- 
dith V.  Christy,  64  Cal.  95,  27  Pac.  863. 


§1112.  ntREOULARITT  AND  IMPROPER  OONDUOT  OF  JUDGES, 
WHEN  TO  ANNUL  ELECTIONS.  No  irregularity  or  improper  conduct  in 
the  proceedings  of  the  judges,  or  [of]  any  of  them,  is  such  malconduct  as 
avoids  an  election,  unless  the  irregularity  or  improper  conduct  is  such  as  to 
procure  the  person  whose  right  to  the  oflSce  is  contested  to  be  declared  elected, 
^hen  he  had  not  received  the  highest  number  of  legal  votes. 

History:   Enacted  March  11,  1872. 
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JUDGES  OF  ELECTION— IREEaULAB 
OB  IMPROPER  CONDUCT. 

1.  Construction  of  section. 

2.  Rejecting  vote  of  precinct,  when  joBtified. 

3.  Same — Disregarding    requirements — Fraud. 
See,  ante,  fi  1111  and  note. 

1.  CoBvtraction  of  section. — ^If  concIudinflT 
provision  of  this  section,  vis.:  "when  he  had 
not  received  highest  numoer  of  leeral 
votes."  be  read  as  meaning  *'when  he  had 
not  received  as  many  votes  as  were  given 
to  some  other  person,"  construction  sup- 
ported by  Political  Code,  section  1067,  sec- 
tion is  brought  into  harmony  with  section 
1114,  post. — Wright  ▼.  Ashton,  143  Cal.  544. 
547,  77  Pac.  477. 

See  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  fi  1067 
and  note. 

3.  Rejecting  vote  of  i^reelnet  — >  When 
JiMttfied. — Where  of&cers  of  an  election  dis- 
regard   provisions    of    sections    1225,    1226, 


Political  Code,  ar^d  are  not  called  as  wit- 
nesses in  an  election  contest  to  explain 
their  conduct  and  to  show  that  they  either 
acted  through  ignorance  of  law  or  were  not 
actually  guilty  of  any  fraudulent  intent, 
it  can  not  be  presumed  that  they  erred 
through  ignorance  of  law  and  were  not 
guilty  of  such  intent,  and  if  a  prima  facie 
case  of  fraudulent  voting  is  made  out, 
court  is  Justified  in  rejecting  entire  vote 
of  precinct. — Russell  v.  McDowell,  83  CaL 
70,  79,  23  Pac.   183. 

See  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  fiS  1225. 
1226  and  notes. 

3,  Sante  —  Disregarding  reqnlremeata  — 
Frand.1 — Disregard  of  mandatory  require- 
ments of  election  law,  or  of  merely  direc- 
tory provisions,  coupled  with  such  actual 
fraud  as  makes  true  result  doubtful,  is 
ground  for  throwing  out  entire  vote  of 
precinct  where  there  are  no  means  of  purg- 
ing poll. — Russell  V.  McDowell,  83  CaL  70. 
79.  28  Pac.  188. 
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§  1113.  WHEN  NOT  TO.  When  any  election  held  for  an  office  exercised 
in  and  for  a  county  is  contested  on  account  of  any  malconduct  on  the  part  of 
the  board  of  judges  of  any  township  election,  or  any  member  thereof,  the 
election  can  not  be  annulled  and  set  aside  upon  any  proof  thereof,  unless  the 
rejection  of  the  vote  of  such  township,  or  townships,  would  change  the  result 
as  to  such  office  in  the  remaining  vote  of  the  county. 

History:   Enacted  March  11,  1872. 

IBBEGULABITIES,  ETC.— WHEN  NOT.        20.  Test  of  departures  from  reqnirementB  of 

1.  Construction  of  seeiion — ^In  general 

2.  Same — Intention  of  legislature. 

3.  Burden  of  proof — On  whom. 

4.  Same — Shifts  to  eontestee,  when. 

5.  Same — Contestant  must  show,  what. 

6.  Disregard  of  directory  provisions  —  Does 

not  justify  rejection  of  vote,  when. 

7.  Same — ^Effect  of  departure. 

8.  Same  —  Effect  of,  if  followed  by  actual 

fraud. 

9.  Same  —  Reasonable    observance    of    pre- 

scribed conditions  required. 

10.  Irregularities  not  vitiating  an  election — 

Arrangement  of  polling-places. 

11.  Same — Important  question  is,  what. 

12.  Same— No  injury  of  candidacy. 
18.  Same — Not  affecting  final  result. 

14.  Same — Unless  fraud,  etc.,  is  shown. 

15.  Same — Unless  in  case  of  failure  to  receive 

highest  number  of  legal  votes. 

16.  Malconduct  or  official  delinquency. 

17.  Same — Election    of    county    officer,    not 

avoided,  when. 

18.  Same — ^Entire  vote  of  ward  not  to  be  re- 

jected, when. 

19.  Eule  applied  in  case  of  errors,  or  wrong- 
'  fnl  acts  of  officers. 


21.  What  does  not  invalidate  election — Delay 
in  opening  polls. 

22.  Same— Failure  to  return  tally-lists. 

23.  Same — ^Failure  to  write  names  acron  seal 
of  envelope. 

24.  Same  —  Mere   receiving  and   counting  of 
votes  improperly  given. 

25.  Same — Neglect  of  officers  to  be  sworn. 

26.  Same — ^Preserving  purity  of  ballot-box. 
See,  ante,  S  HH  and  note. 

An  to   coantlns  and  rejectfom   of  ballotm 

see  Kerr's  Cyc.  Pot.  Code,  2d  ed.,  fi  1211  and 
note  pars.   8-26. 

As  to  mandatory  and  directory  provfalonN« 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  |  1204  and 
note  par.  8. 

An  to  wbat  !•  aot  offlelal  maXcoiidaet.  see 

Kerr's  Cyc.  Pol.  Code,  2d  ed.,  fi  1225  and  note 
par.  9. 

Irrcffvlarltieo  wkleh  do  aot  Jnatlfr  tfarovr- 
inm  out  of  preclact.^ — See  Kerr's  Cyc.  Pol. 
Code,  2d  ed.,  fi  1203  and  note  par.  1;  |  1204 
and  note  par.  2;  fi  1206  and  note  par.  14; 
S  1211  and  note  par.  8. 

• 

«Retvnis'>  meaiia,  wkat« — See  Kerr's  Cyc. 
Pol.  Code,  2d  ed.,  1 1261  and  note  par.  1; 
S  1263  and  note  par.  1. 

Tkat  mere  Irresalarltleo  on  part  of  elecw 
ttoa    ofllecrs    do    aot    vitiato    electlos*    aee 
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authorities  cited  In  notes  S3  Am.  St.  Rep. 
610;  68  Am.  St.  Rep.  807;  90  Am.  St.  Rep.  72, 
73. 

What  failure  or  dlsresard  of  directory 
yrovlaloBa  of  statute  by  election  olileers 
shall  not  prejndlce  voters,  see  Kerr's  Cyc. 
Pol.  Code,  2d  ed.,  S  1261  and  note  pars.  3-5. 

What    win    not    Invalidate    election. — See 

Kerr's  Cyc.  Pol.  Code,  2d  ed.,  §  1258  and 
note  pars.  1-4. 

1.  Construction  of  section— In  irenernl*-^ 

Lan8:ua8re  of  this  section  is  equally  appli- 
cable to  mandatory  as  to  directory  provi- 
sions of  election  laws,  and  it  must  receive 
construction  reconcilable  with  doctrine  as 
to  effect  of  disresardlnfiT  mandatory  provi- 
sions. We  conclude  its  meaningr  to  ■  be 
merely  that  election  of  county  officer  as 
sheriff  will  not  be  avoided  unless  enough 
precincts  are  excluded  for  malconduct  of 
election  boards  to  destroy  his  majority. — 
Russell  v.  McDowell,  83  Cal.  70,  78,  23  Pac. 
183. 

2.  Same— Intention  of  lefflslatnre. — ^Leg- 
islature did  not  mean  that  returns  of  can- 
didate should  be  set  aside  when  election 
was  held  at  proper  time  and  place  and  for 
proper  office,  unless  it  affirmatively  appears 
that  there  was  such  irrefirularity  as  affected 
result  of  election.  When  these  irregulari- 
ties of  mere  mode  occur,  it  rests  with  con- 
testant to  show  that  they  change  result. — 
Whipley  V.  McKune,  12  Cal.  852,  862. 

S,     Burden  of  proof— -On  wh«ni« — One  who 

relies  upon  overcoming  prima  facie  correct- 
ness of  official  canvass  by  resort  to  ballots 
must  first  show  that  they,  as  presented  to 
court,  are  intact  and  genuine;  and  where 
mode  of  preservation  Is  enjoined  by  statute, 
proof  must  be  made  of  substantial  com- 
pliance with  requirements  of  that  mode. 
But  such  requirements  are  construed  as 
directory  merely,  object  looked  to  being  to 
preservation  Inviolate  of  ballots.  If  this  is 
established,  it  would  be  manifestly  unjust 
to  reject  them  merely  because  directory 
mode  of  reaching  it  had  not  been  followed. 
— Tebbe  v.  Smith,  108  Cal.  101,  107,  49  Am. 
St  Rep.  68,  29  U  R.  A.  673,  41  Pac.  454. 

As  to  burden  of  proving  spoliation  of  bnl- 
lots,  see,  post,  {  1122  and  note  par.  7. 

4.     Same  —  Shifts    to    contesteOf    when^-^ 

When  a  substantial  compliance  with  provi- 
sions of  statute  has  been  shown,  burden  of 
proof  shifts  to  contestee  of  establishing 
that,  notwithstanding  this  compliance,  bal- 
lots have  in  fact  been  tampered  with,  or 
that  they  have  been  exposed  under  such 
circumstances  that  a  violation  of  them 
may  have  taken  place.  But  this  proof  is 
not  made  by  naked  showing  that  it  was 
possible  for  one  to  have  molested  them. 
Law  can  not  guard  against  mere  possibil- 
ity, and  no  Judgment  of  any  of  its  courts 
Is  ever  rendered  upon  one. — Tebbe  v.  Smith, 
108  Cal.  101,  107,  49  Am.  St.  Pep.  68,  29 
L.  R.  A.  678,  41  Pac.  454. 


S.    Sanae     Conteatant  must  skow,  what.— 

As  returns  are  prima  facie  evidence  of  facts 
they  import,  and  as  returned  candidate, 
especially  after  being  commissioned,  is 
prima  facie  entitled  to  office,  contestant 
must  show  not  only  that  Irregularities  oc> 
curred  in  conduct  of  election,  but  that  in 
consequence  of  Irregularities,  declared  re- 
sult was  different  from  what  it  otherwise 
would  have  been. — Whipley  v.  McKune,  12 
Cal.   352,   362. 


••     Disregard    of    directory    provlsloi 
Does   not    Justify   rejection    of    vote,    when. 

— An  honest  or  mistaken  disregard  by  elec- 
tion officers  of  directory  provisions  of  stat- 
ute relating  to  elections  and  which  does  not 
result  in  manifest  fraud  does  not  Justify  re- 
jection of  entire  vote  of  precinct. — Davis  v. 
Grunig.  143  Cal.  336,  339,  76  Pac.  1102. 

7.  Same  — Effect  of  departure. — Manda- 
tory provisions  for  holding  election  must 
be  followed,  or  failure  will  vitiate  it,  while 
departure  from  terms  of  directory  provi- 
sions will  not  render  it  void,  in  absence  of 
further  showing  that  result  has  been 
changed  or  rights  of  voters  injuriously  af- 
fected thereby. — Tebbe  v.  Smith,  108  Cal. 
101,  111,  49  Am.  St.  Rep.  68,  29  L.  R.  A.  673, 
41   Pac.  454. 

8.  Same— Bffeet  of.  If  followed  by  actual 
fraud. — Honest  or  mistaken  disregard  of 
directory  provisions  of  statute  not  result- 
ing in  manifest  fraud  does  not  afford 
ground  for  rejecting  entire  vote  of  precinct; 
but  neglect  of  directory  provisions  of  stat- 
ute designed  to  prevent  fraudulent  voting, 
followed  by  actual  fraud  of  that  character, 
sufficient  in  extent  to  throw  doubt  on  re- 
sult of  election,  is  ground  for  rejecting  en- 
tire vote  of  precinct,  if  there  is  no  means 
of  purging  poll. — Russell  v.  McDowell,  83 
Cal.  70,  77,  23  Pao.  183. 

9.  Sante— Reasonablo  observance  of  pre- 
scribed conditions  required. — Substantial 
compliance  with  terms  of  directory  provi- 
sions Is,  after  all,  required,  and  such  sub- 
stantial compliance  is  not  had  by  strictly 
following  some  provisions,  while  essentially 
failing  to  observe  others.  There  must  be 
reasonable  observance  of  all  prescribed  con- 
ditions.— Tebbe  v.  Smith,  108  Cal.  101,  112, 
49  Am.  St.  Rep.  68,  29  L.  R.  A.  673,  41  Pac. 
454. 

10).  Irregularities  not  Tttlatlnir  an  elcc- 
tiou  —  Arrangenteut     of    polllng-places. — It 

must  be  remembered  that  neither  voters 
nor  those  voted  for  have  any  control  over 
officers  of  election;  and  to  upset  election  be- 
cause such  officers  have  failed  to  strictly 
comply  with  law,  such  as  in  matters  re- 
lating to  arrangement  of  polling-places,  or 
slight  irregularities  In  conduct  of  election, 
and  where  it  appears  that  no  harm  was 
done  thereby,  would  be  to  encourage  Irregu- 
larities committed  for  very  purpose  of  in- 
validating an  election. — Hayes  v.  Kirkwood. 
136  Cal.  396,  402,  69  Pac.  30. 

11.     Same— Important  question  la,  what«-« 

The  important  question  in  election  contest 
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is,  whether  qualified  yoters  have  been  de- 
prived of  fair  opportunity  of  expressing 
their  preference.  Mere  Irregularities  which 
do  not  affect  result  should  be  dlsreg^arded. 
— Preston  v.  Culbertson.  58  Cal.  198.  209. 


la.     Same  ^  No     IbJvit     •<     eaadldacy^-^ 

Mere  Irregularities  on  part  of  ofllcers  of 
election  can  not  prevent  count  of  vote 
against  contestee,  where  there  was  no  mal- 
conduct  on  part  of  boards  of  Judges 
whereby  he  was  Injured  In  his  candidacy  in 
any  way;  no  misconduct  which  in  any  way 
prevented  full  and  fair  expression  of  will 
of  qualified  electors  of  precinct  or  to  have 
diminished  number  of  legal  votes  that  con- 
testee  would  otherwise  have  received. — Ab- 
bott V.  Hartley,  148  Cal.  484.  486,  77  Pac. 
410. 

13,  Saoae  —  Not    affeetlBs    final    resalt.— 

Mere  Irregularities  which  do  not  affect 
final  result  of  election,  or  in  other  words, 
which  do  not  produce  different  result  from 
that  which  would  have  otherwise  happened, 
do  not  vitiate  such  election. — Sprague  v. 
Norway,  81  Cal.  178,  175. 

14.  Same— Unieao  fraud,  etc..  Is  shown. — 

Irregularities  on  part  of  election  ofUcers 
will  not  invalidate  an  election,  unless 
fraud,  collusion,  or  some  suspicious  circum- 
stances are  shown. — ^Whipley  v.  McKune,  12 
Cal.  362,  861. 


16w  Same— Vnleaa  in  eaac  of  failure  to 
receive    iilgiieat    nnmber    of    legal    votes^ — 

No  Irregularity  or  Improper  conduct  In  pro- 
ceedings of  Judges,  or  any  of  them,  is  such 
malconduct  as  will  avoid  an  election,  unless 
irregularity  or  improper  conduct  is  such  as 
to  procure  person  whose  right  to  ofilce  is 
contested  to  be  declared  elected  when  he 
has  not  received  highest  number  of  legal 
votes. — Freshour  v.  Howard,  142  Cal.  601, 
604,  77  Pac.  1101. 

16.  Maleondnet  or  ofllclal  dellnqneney. — 

Where  votes  were  cast  by  duly  qualified 
electors,  on  lawful  occasion  and  proper 
place,  their  effect  can  not  be  defeated  by 
reason  of  mere  ofllclal  delinquency  of  elec- 
tion officers. — Bourland  v.  Hlldreth,  26  Cal. 
161,  214. 

17.  Same— Election  of  eonnty  offleer«  not 
avoided*  when. — Election  of  county  officer 
such  as  sheriff  will  not  be  avoided  unless 
enough  precincts  are  excluded  for  malcon- 
duct of  election  boards  to  destroy  his  ma- 
jority.— Russell  V.  McDowell,  88  Cal.  70,  78, 
23  Pac.  183. 


18.  Same^Entlre  vote  of  vrard  not  to  be 
rejected,  when. — Entire  vote  of  ward  of 
city  should  not  be  rejected  for  malconduct 
on  part  of  election  board,  where  it  affirma- 
tively appears  by  testimony  of  officers  of 
election,  and  finding  of  court,  that  every- 
thing was  done  in  good  faith  and  that  no 
fraud  was  committed. — Atkinson  v.  Lor- 
beer,  111  Cal.  419,  420,  428,  424,  44  Pac.  162. 


sions  of  Political  and  Penal  Codes  which 
make  it  felony  to  act  as  election  officer 
without  having  been  appointed  and  quali- 
fied as  such,  and  which  impose  penalties 
upon  person  who  so  acts,  do  not  declare 
that  election  is  void  for  that  cause.  The 
principle  underlying  decisions  on  this  ques- 
tion is  that  rights  of  voters  shall  not  be 
prejudiced  by  errors  or  wrongful  acts  of 
officers  of  election  unless  it  shall  appear 
that  fair  election  and  honest  count  were 
thereby  prevented. — People  ex  rel.  Lee  v. 
Prewett,  124  Cal.  7,  18,  66  Pac.  619;  Davis  v. 
Grunlg,  148  Cal.  886,  842,  76  Pac.   1102. 

ad.  Teat  of  departures  from  reaaire* 
ments  of  law. — It  is  practically  impossible 
to  lay  down  any  general  rule  covering  all 
cases,  but  true  test  to  be  applied  to  de- 
partures from  requirements  of  laws,  relat- 
ing to  conduct  of  elections,  on  proper  day, 
and  at  proper  place,  be  those  requirements 
mandatory  or  directory,  is  as  to  whether 
or  not  particular  departure  is  of  such  na- 
ture as  to  make  it  impossible  or  extremely 
difficult  to  determine,  under  circumstances 
of  case,  whether  fraud  had  been  committed^ 
or  anything  done  which  would  affect  result. 
— Kenworthy  v.  Mast,  141  Cal.  268.  271.  74 
Pac.  841. 

ai.  What  doc*  not  Invnlldnte  election- 
Delay  In  opening  polla« — Slight  delay  in 
opening  polls  does  not  invalidate  vote  of 
precinct  where  officers  acted  without  fraud- 
ulent intent  and  result  could  not  have  been 
changed. — Kenworthy  v.  Mast,  141  Cal.  268, 
272.  273.  74  Pac.  841. 

As  to  delay  In  oponlns  polls,  see  par.  25, 
this  note. 


Same— Fallnrc    to    retnm    tnllT-ilsta. 

— Mere  failure  of  election  officers  properly 
to  return  tally-lists,  as  required  by  law, 
does  not  preclude  court  from  counting  bal- 
lots returned  where  election  was  otherwise 
valid  at  precinct. — Davis  v.  Grunig,  148  Cal. 
886,  338.  341,  842,  76  Pac.  1102. 


23.  Same  Fallnre  to  write 
seal  of  envelope* — Failure  of  election  officers 
to  write  their  names  across  seal  of  envelope 
containing  ballots  does  not  invalidate  elec- 
tion where  ballots  are  properly  preserved 
and  no  injury  results. — ^McCarthy  v.  Wilson, 
146  Cal.  823,  328,  82  Pac.  248. 


24.  Same— Mere  receiving  nnd  connting 
of  votes  Improperly  given  does  not  invali- 
date election. — Whlpley  v.  McKune,  12  Cal. 
352.  357. 


Same — Neglect  of  ofllcers  to  be  swoi 

— Delay  of  half  hour  in  opening  polls,  or 
neglect  of  officers  of  election  to  be  sworn, 
does  not  affect  validity  of  election  unless 
It  appears  that  fair  election  and  honest 
count  were  thereby  prevented. — ^People  ex 
rel.  Lee  v.  Prewett,  124  Cal.  7,  12,  18,  56 
Pac.  619.  See  Whlpley  v.  McKune.  12  Cal. 
362.  357. 


19.    Rnle    applied    In    case    of    errors,    or  As  to  delay  In  opening  polls,  see  par.  21. 

wrongful     acts     of     ofllcers. — Those     provi-       this  note. 
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X6b  Same— Preservins  parity  of  bsllot- 
boz. — ^While  courts  are  very  indulsrent  re- 
specting: omissions,  inadvertencies,  and 
mistakes  of  officers  of  elections,  they  should 


be  required  so  to  perform  their  duties  as  to 
preserve  ballot-box  pure. — Knowles  v. 
Yates,  81  Cal.  82,  93. 


§  1114.  ILLEGAL  VOTES,  WHEN  NOT  TO  VITIATE  ELECTION.  Noth- 
ing in  the  fourth  ground  of  contest,  specified  in  section  eleven  hundred  and 
eleven,  is  to  be  so  construed  as  to  authorize  an  election  to  be  set  aside  on 
account  of  illegal  votes,  unless  it  appear  that  a  number  of  illegal  votes  has  been 
given  to  the  person  whose  right  to  the  office  is  contested,  which,  if  taken  from 
him,  would  reduce  the  number  of  his  legal  votes  below  the  number  of  votes 
given  to  some  other  person  for  the  same  office,  after  deducting  therefrom  the 
illegal  votes  which  may  be  shown  to  have  been  given  to  such  other  person. 

History:     Enacted  March  11,  1872. 


ILLEGAL  VOTES— DO   NOT  VIOLATE, 

WHEN. 

1.  Construction  of  section  with  section  1122, 

post. 

2.  Ballots — How  construed — Parol  evidence. 

3.  Counting  of  ballots. 

4.  Same — Refusal  to  count. 

6,6.  Illegal   votes  —  Do   not   vitiate   election, 
when. 

7.  Setting  election  aside — Another  receiving 

higher  number  of  legal  votes. 

8.  Same — Result  procured  by  illegal  votes. 

See,  ante,  fi  1111  and  note. 

1.  ConatmctiOB  of  •ectlon  with  sectloa 
1122*  po«t. — Under  above  section  and  section 
1122,  post,  Judgrment  in  contested  election 
case  Is  authorized  to  be  one  of  three, — viz.: 
1.  Of  dismissal,  If  statement  of  cause  of 
contest  be  insufficient;  2.  Confirming:  elec- 
tlon;  3.  Setting:  aside  and  annulling:  elec- 
tion of  respondent  if  number  of  his  legal 
votes  be  reduced  below  number  of  votes 
given  to  some  other  person. — Soto  v.  Van- 
noy,  65  Cal.  285,  286,  S  Pac.  895. 

2.  Ballots  — How  eonstrnet^^FMrol  eTi* 
deuce* — A  ballot  is  to  be  construed  as  any 
other  writing:,  and,  while  resort  to  parol 
evidence  of  extrinsic  circumstances  may  be 
had  for  purpose  of  interpreting  what  would 
otherwise  be  doubtful,  it  can  not  be  shown 
by  such  or  any  evidence  that  Intention  of 
voter  was  anything  different  from  what 
plainly  appears  upon  face  of  ballot. — Rut- 
ledge  V.  Crawford.  91  Cal.  626.  531,  25  Am. 
St  Rep.   212,   18   L.   R.  A.   761,   27   Pac.   779. 

S.  Conntinip  of  bsUota. — When  ballot  in- 
telligently shows  that  particular  person  is 
voted  for  to  fill  particular  office.  It  can  not 
be  counted  differently  because  court  may 
believe  that  voter  made  mistake  in  prepar- 


ing his  ballot. — Rutledge  v.  Crawford,  91 
Cal.  626.  532.  26  Am.  St.  Rep.  212,  13  L.  R.  A. 
761,  27  Pac.  779. 


4.  Same— -Refasal  to  count* — ^In  township 
where  only  one  Justice  of  peace  should  have 
been  elected,  but  proclamation  of  board  of 
supervisors  calls  for  election  of  two  con- 
stables, and  contest  is  Instituted,  court  may 
properly  refuse  to  count  any  ballot  cast  on 
which  more  than  one  person's  name  appears 
for  office  of  constable. — Sanchez  v.  Fordyce, 
141  Cal.  427,  428,  431,  76  Pac.   56. 

5.  Illegal  TOteo— Do  not  vitiate  election, 
when. — ^The  mere  receiving  and  counting  of 
votes.  Improperly  given,  does  not  invalidate 
election. — Whlpley  v.  McKune,  12  Cal.  352, 
857. 

6.  Mere  fact  that  illegal  votes  are  re- 
ceived is  no  ground  for  rejecting  whole  vote 
of  precinct. — Packwood  v.  Brownell,  121  Cal. 
478,  480,  58  Pac.  1079. 

7.  Setting  election  aside -— Another  re- 
celTlng    higher   nnmber  of   legal   votes. — It 

seems  to  have  been  intention  of  legislature 
that  election  shall  not  be  set  aside  either 
for  malconduct  on  part  of  Judges  or  illegal 
votes,  where  true  result  can  be,  and  is  with 
certainty,  ascertained  by  trial  court,  unless 
It  appears  that  another  person  than  one  de- 
clared elected  has,  in  fact,  received  higher 
number  of  legal  votes. — Wright  v.  Ashton, 
143  Cal.  544.  647,  77  Pac.  477. 


8.  Same  •—  Result  procured  by  Illegal 
votes. — There  is  apparently  no  sound  reason 
why  election  should  be  annulled,  where  one 
of  two  persons,  receiving  equal  and  highest 
vote,  has  been  declared  to  have  been  elected 
because  of  irregularity  or  improper  conduct 
in  proceedings  of  Judges  of  election,  and 
not  be  annulled  when  such  result  was  pro- 
cured by  illegal  votes. — Wright  v.  Ashton, 
143  Cal.  544.  547.  77  Pac.  477. 


§1116.  PROCEEDINGS  ON  CONTEST.  When  an  elector  contests  the 
right  of  any  person  declared  elected  to  such  office  he  must  file  with  the  county 
clerk  a  written  statement  setting  forth  specifically : 

1.  The  name  of  the  party  contesting  such  election  and  that  he  is  an  elector 
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of  the  district,  county  or  township,  as  the  case  may  be,  in  which  such  election 
was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is  contested. 

3.  The  office. 

4.  The  particular  grounds  of  such  contest. 

Such  statement  must  be  verified  by  the  contesting  party  as  provided  by  sec- 
tion four  hundred  and  forty-six  of  this  code,  and  must  be  filed  within  thirty 
days  after  the  declaration  of  the  result  of  the  election  by  the  body  canvassing 
the  returns  thereof,  except  in  cases  where  the  contest  is  brought  on  any  of  the 
grounds  mentioned  in  subdivision  three  of  section  one  thousand  one  hundred 
and  eleven,  when  it  must  be  brought  within  six  months  after  the  declaration 
of  the  result  of  the  election  by  the  body  canvassing  the  returns  thereof. 

Hittory:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  185,  held  unconstltu- 
tional,  see  history,  §  5  ante;  amendment  approved  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  642;  Kerr's  Stats,  and  Amdts.  1906-7,  p. 
477,  also  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  912  [the  latter 
act  simply  omits  the  comma  following  the  words  "he  must,"  in  second 
line],  Kerr's  Stats,  and  Amdts.  1906-7,  p.  477;  March  25,  1909,  Stats, 
and  Amdts.  1909,  p.  718. 

PBOCEEDING  ON  CONTEST. 

1.  Construction  of  section — In  general. 

2.  Same— "Return  day." 

8.  Amendment  —  Amended  complaint  re- 
lates to  what. 

4.  Same — How  to  be  construed. 

5.  Same — Not  error  to  refuse,  when. 
6,7.  Same — Should  be  permitted,  when. 

8.  Election    contest — Is   special   proceed- 

ing. 

9.  Same — Should  be  inaugurated,  when. 

10.  Same — What  does  not  affect  remedy — 

Time — Appeal. 

11.  Statement  of  contest — Certainty  of  al- 

legation required. 

12.  Same — Dismissal. of,  for  insufficiency. 

13.  Same — Effect  of,  when  defective. 

14.  Same— Filing— Time  —  Matter  of  de- 

fense. 

15.  Same — Ground   of   ineligibility  should 

be  stated  in. 

•  16.  Verification — How  made. 
17,  IS.  Same — On  information  and  belief. 

See,  ante,  S  HH  and  note. 

1.  Conatrnctlon  of  »ectlon— In  ffenerMl. — 

Purpose  of  this  law  is  very  plain.  Party 
who  is  declared  elected,  and  whose  risrht  to 
hold  office  Is  questioned,  should  have  notice, 
In  advance  of  trial,  of  grounds  on  which  his 
right  to  office  Is  contested. — Freshour  v. 
Howard,  142  Cal.  501,  604,  77  Pac.  1101. 

2.  Same— ^Retam  day.** — The  codes  do 
not  In  any  other  place  than  In  above  section 
speak  of  any  "return  day,"  but  several  sec- 
tions In  Political  Code  direct  precinct  officers 
to  transmit  to  county  clerk  certain  matters 
pertaining:   to    election.     The   papers    to    be 


transmitted  must  be  in  packages,  and  in 
Political  Code  section  1278  are  spoken  of  as 
"returns." — Carlson  v.  Burt,  111  CaL  129,  181. 
43  Pac.  688. 

See  Kerr's  Cyo.  Pol.  Code,  2d.  ed.,  1 1278 
and  note. 

MReturBB,'*  wkat  are, — See  Kerr's  Cyc.  PoL 
Code,   2d  ed.,  |  1261  and  note  par.   1. 

5.  AmendmeBt -» Amended  coaaplaliit  re- 
lates to  wkat. — An  amended  complaint  under 
above  section  which  does  not  allege  cause  of 
action  asralnst  any  new  party,  relates  to 
commencement  of  contest  and  is  not  subject 
to  demurrer  on  firround  that  it  appears 
therefrom  that  it  was  filed  more  than  statu- 
tory time  after  "return  day.*' — Preston  v. 
Culbertson,  68  Cal.  198,  207. 

4.     Ssme  — How     to     be     coaatraed.  —  An 

amendment  to  statement  of  contest  is  to  be 
construed  by  same  rule  as  amendment  to 
complaint.  Unless  from  nature  of  fact,  al- 
leged or  otherwise,  contrary  appears,  it  is 
to  be  deemed  statement  of  facts  existing  at 
commencement  of  action  or  proceedlnsr.  It 
takes  effect  as  if  it  had  been  orlerlnally  in- 
corporated in  the  statement. — Doty  v.  Jen- 
kins, 142  Cal.  497,  498,  77  Pac.  1104. 

6.  Saoae  — Not   error   to  retnme,  wheiiw — 

After  trial  of  election  contest  It  is  not  error 
to  refuse  to  allow  contestant  to  amend  his 
statement  under  above  section  by  allefiring 
new  chargre  of  fraudulent  conduct  against 
contestee. — Freshour  v.  Howard,  142  Cal.  601, 
606,  77  Pac.  1101. 

6.     Ssme — Should  be  permitted,  when. — If 

statement  of  contest  as  filed  lacks  clear- 
ness and  distinctness  of  statement  always 
desirable  in  Judicial  proceedings,  it  should 
not  for  that  reason  be  peremptorily  dls^ 
missed,  but  opportunity  to  amend  it  should 
be    afforded,     in    order    than    controverted 
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points  may  b«  developed  for  determination, 
and  contest  disposed  of  on  Its  merits  if  it 
iias  any. — ^Minor  v.  Kidder,  48  Cal.  229,  237. 

7.  An  amendment  to  statement  of  contest 
may  be  permitted  where  only  purpose  of  it 
is  to  make  such  statement  show  that  plain- 
tiff is  entitled  to  maintain  proceed! ngr. — 
Doty  ▼.  Jenkins,  142  Cal.  497,  499,  77  Pac. 
1104. 

8.  BSIeetioa  contest— Is  special  procecd- 
lac^ — ^An  election  contest  is  special  proceed- 
ing: and  requirements  of  code  In  reference 
thereto  must  be  strictly  followed. — Freshour 
Y.  Howard,   142  Cal.  601.   504,   77   Pac.   1101. 

8.     Same— Shoald    be    inauffarated,    iThen. 

— Rifht  to  contest  election  is  purely  stat- 
utory, and  public  policy  requires  that  it 
should  be  inauerurated  at  once.  It  is  not 
Tight  firiven  to  enable  candidate  to  vindicate 
his  rlerht,  but  is  one  given  to  any  elector, 
and  should  be  instituted  before  commence- 
ment of  term  of  person  declared  elected. — 
Carlson  v.  Burt,  111  Cal.  129,  132,  43  Pac. 
583. 

10.  Same^^What  does  aot  affeet  remedy 
—Time— Appeal. — Party  is  not  deprived  of 
remedy  to  contest  election  because  board  of 
canvassers  met  more  than  forty  days  after 
return  of  leffal  votes;  and,  actiner  on  re- 
turns then  made,  declared  person  elected  to 
ofRce  who  was  not  elected  by  legal  votes 
first  returned.  For  purpose  of  contest,  time 
would  be  held  to  run  from  day  on  which  re- 
turns were  made,  on  which  board  made  can- 
vass which  was  subject  of  controversy.  On 
other  hand,  losing  party  is  not  deprived  of  his 
appeal  because  successful  party  commenced 
proceedings  in  court  below  at  later  date  than 
law  authorizes. — Day  v.  Jones,  31  Cal.  261, 
262. 

11.  Statement  of  contest— Certainty  of 
allegatloB  required. — Certainty  of  allegation 
required  by  statute  in  statement  of  contest 
of  election  is  not,  and,  from  nature  of  ac- 
tion, can  not  reasonably  be  expected  to  be, 
highest  degree  of  certainty  known  in  plead- 
ings. It  is  not  insufficient  if  grounds  of  con- 
test set  forth  apprise  contestee  of  nature  of 
attack  which  is  made. — Minor  v.  Kidder,  43 
Cal.  229,  281,  235;  Abbott  ▼.  Hartley,  143 
Cal.  484,  486,  77  Pac.  410. 

12.  Same— Dismissal  of.  for  InsofllcleBcy. 

— Statement  of  contest  of  election  is  not 
sufficient,   and   should   be   dismissed,   where 


it  is  based  upon  malconduct  of  Judges  of 
election,  respecting  opening  of  polls,  keep- 
ing them  open,  and  allowing  persons  to 
vote  whose  names  do  not  appear  upon  pre- 
cinct register,  and  upon  fact  that  all  judges 
of  election  were  not  present  during  all  of 
time  that  voting  was  in  progress,  where 
such  irregularities  were  not  of  serious 
nature  and  did  not  apparently  change  re- 
sult of  election. — Packwood  v.  Brownell,  121 
Cal.  478,  479,  481,  53  Pac.  1079. 

13.     Same-^Effect    of,    whea    defective. — 

Defective  statement  of  contest  is  subject  to 
special  demurrer,  but  is  cured  by  the  Judg- 
ment.— Abbott  V.  Hartley,  143  Cal.  484,  486, 
77  Pac.   410. 


14.  Same — ^Fllias^-Tlme — Matter  of  de- 
fease.— This  section  which  provides  for  re- 
quisites of  written  statement  or  complaint 
does  not  require  that  It  shall  show,  by  aver- 
ment, that  It  has  been  filed  within  time  pre- 
scribed. That  complainant  has  not  pro- 
ceeded within  statutory  time  is  therefore 
matter  of  defense  to  be  made  by  answer 
in  nature  of  plea  to  Jurisdiction,  or  to  be 
taken  advantage  of  by  motion  to  dismiss 
proceedings. — Preston  v.  Culbertson,  58  Cal. 
198.  208. 

15.  Same— Groaad  of  laellslblllty  should 
be  stated  in. — Section  IXH*  subdivision  2, 
ante,  specifies  various  grounds  of  contest, 
one  of  which  is  that  person  whose  right 
to  office  is  contested  was  not,  at  time  of 
election,  eligible  to. said  office.  Where  this 
ground  is  relied  on,  it  should  be  alleged  in 
statement. — McCarthy  v.  Wilson,  146  Cal. 
323,  329,  82  Pac.  243. 

16.  VerlficatlOB  —  How  made.  —  Written 
statement  of  grounds  of  contest  of  election 
may  be  verified  by  affidavit  In  ordinary  form 
of  verification  of  pleadings,  averring  that 
statement  is  true  except  as  to  matters  set 
forth  on  information  and  belief,  and  that 
as  to  those  matters  affiant  believes  it  to  be 
true. — Kirk  v.  Rhoads,  4  Cal.  898,  403. 

17.  Same^-Oa  iaf ormatfoa  aad  belief. — As 

to  whether  written  statement  of  ground  of 
contest  of  election  may  be  verified  on  in- 
formation and  belief. — See  Kirk  v.  Rhoads, 
46  Cal.  308,  403. 

18.  AArmedi  McCardle  v.  Bars  tow,  146 
Cal.  135,  136,  78  Pac.  371  (holding  contest 
may  be  instituted  by  petition  verified  like 
ordinary  pleading). 


§  1116.    STATEMENT  OF  CAUSE  OF  CONTEST  IN  ILLEGAL  VOTINO. 

When  the  reception  of  illegal  votes  is  alleged  as  a  cause  of  contest,  it  is  suffi- 
cient to  state  generally  that  in  one  or  more  specified  voting  precincts  illegal 
votes  were  given  to  the  person  whose  election  is  contested,  which,  if  taken 
from  him,  will  reduce  the  number  of  his  legal  votes  below  the  number  of  legal 
votes  given  to  some  other  person  for  the  same  office ; 

[When  based  on  reception  of  illegal  votes.]  But  no  testimony  can  be  re- 
ceived of  any  illegal  votes,  unless  the  party  contesting  such  election  deliver  to 
the  opposite  party,  at  least  three  days  before  such  trial,  a  written  list  of  the 
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number  of  illegal  votes,  and  by  whom  given,  which  he  intends  to  prove  on 

such  trial ;  and  no  testimony  can  be  received  of  any  illegal  votes  except  such 

as  are  specified  in  such  list. 

History:     Enacted  March  11,  1872;  amendment  approved  April  15, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  74. 


STATEMENT  OF  CAUSE  OF  CONTEST- 
ILLEGAL  VOTING. 

1.  Construction  of  section — Knowledge. 

2.  Same — Notice  of  alleged  illegal  votes. 

3.  Same — Requirement  of  section. 

4.  Same — Same — Is  equivalent  to  what. 

5.  Prerequisite  to  receiving  testimonj. 

6.  Very  clear  evidence  necessary  to  justify  de- 

ducting of  vote. 

7.  "Waiver  of  compliance  with  statute. 

See,  ante,  fi  1111  and  note. 

1.  Gonstractlon     of    section— Knowledve. 

— It  was  Intended  by  this  section  that  op- 
posite party  should  know  what  votes  con- 
testant will  attempt  to  show  are  illegal, 
In  order  than  he  may  come  prepared  with 
evidence  upon  that  subject.  —  Smith  v. 
Thomas,  121  Cal.  633,  534,  52  Pac.  1079,  54 
Pac.  71. 

2.  Snme— Notice  of  alleged  lllcflral  votes. 

— In  an  election  coYitest  it  was  intention  of 
legrislature  to  require  each  party  to  give  to 
other  notice  of  such  votes  as  he  intends  to 
assail  as  iUeeral.  Any  other  reading  of  stat- 
ute would  result  in  distinction  where  there 
ousht  to  be  none,  and  grive  to  one  of  par- 
ties undue  advantage  over  other. — Norwood 
V.  Kenfleld,  30  Cal.  393,  399. 

3.  Same  — >  Reqairement  of  sectlOB. — This 
section  only  requires  that  contestant  shall 
serve  notice  containing  "the  number  of  il- 
legal votes  and  by  whom  griven."  It  does 
not,  by  fair  construction,  require  that  names 
of  allefired  illeg^al  voters  shall  be  written 
out  in  full  on  list,  although  such  would  be 
safer  practice.  The  notice  serves  object  of 
law  if  by  it,  three  days  before  trial,  de- 
fendant is  informed  as  to  whose  votes  plain- 


.tiff  intends  to  attack. — Preston  v.  Culbert- 
6on,  58  Cal.  198,  211. 

4.  Same— Same— Is    eqalralent    to    what* 

— Requirement  of  this  section  is  equivalent 
to  one  that  opposite  party  shall  have  three 
days'  notice  of  iUegral  votes  which  party 
serving  list  expects  to'  prove  at  trial.  The 
case  is  therefore  covered  by  section  12,  ante, 
and  list  served  on  December  7th  could  prop- 
erly be  relied  upon  and  proved  at  trial 
on  December  10th. — Misch  v.  Mayhew,  61 
Cal.  514,  616. 

5.  Prereqolslte  to  recelvfnir  testioaony. — 

When  reception  of  illegal  votes  is  alleged 
in  election  contest,  no  testimony  in  reference 
thereto  can  be  received,  unless  contestant 
shall  deliver  to  opposite  party,  at  least 
three  days  before  trial,  written  list  of  num- 
ber of  illegal  votes  and  by  whom  given. — 
Preshour  v.  Howard,  142  Cal.  601.  604,  77 
Pac.   1101. 

6.  Very  clear  evidence  necessary  to  Jus- 
tify deducting  of  vote. — In  an  election  con- 
test evidence  must  be  very  clear  as  to  how 
one  did  vote,  before  his  vote  can  be  deducted 
from  votes  of  any  candidate.  Secret  ballot 
brings  many  inconveniences,  and  we  must 
take  the  bitter  with  the  sweet. — Smith  v. 
Thomas,  121  Cal.  638,  636,  62  Pac.  1079.  54 
Pac.   71. 

7.  Waiver  of  compliance  witli  statute. — 

Where  no  objection  was  made  to  offers  of 
proof  by  plaintiff  as  to  illegal  votes  cast  by 
defendant,  on  ground  that  plaintiff  had 
failed  to  furnish  list  of  votes  claimed  to 
be  illegal,  prior  to  trial,  such  failure  to 
object  is  waiver  of  compliance  with  stat- 
ute, if  not  an  admission  that  statute  had 
been  complied  with. — Patterson  v.  Hanley» 
136  Cal.  265,  277,  68  Pac.  821. 


§  1117.  STATEMENT  OF  CAUSE  OF  CONTEST.  WANT  OF  FORM  NOT 
TO  VITIATE.  No  statement  of  the  grounds  of  contest  will  be  rejected,  nor  the 
proceedings  dismissed  by  any  court  for  want  of  form,  if  the  grounds  of  con- 
test are  alleged  with  such  certainty  as  will  advise  the  defendant  of  the  par- 
ticular proceeding  or  cause  for  which  such  election  is  contested. 

Hittory:     Enacted  March  11,  1872. 


STATEMENT  OF  CAUSE  OF  CONTEST- 
FORM  IMMATERIAL. 

1.  Allegation  as  to  being  a  qualified  voter. 

2,  3.  Amendment  of  statement. 

4.  Code  expressly  dispenses  with   necessity 

of,  wbEit. 

5.  No  particular  form  of  citation  is  pre- 

scribed. 

See,  ante,  {  HH  and  note. 


1.  Allegation  a«  to  beisir  qoalllled  voter. 

— Contestant  is  not  required  to  allege  any- 
thingr  further  respectfnfir  his  qualifications 
as  voter  than  that  he  is,  at  time  he  files 
written  statement  of  contest,  qualified  elec- 
tor of  county. — ^Minor  v.  Kidder,  43  Cal. 
229,   281. 

2.  AneBdinent  of  ■tatement. — Where  the 
notice  of  contest  first  filed  set  out  various 
irreg:ularities  or  acts  of  malconduct  a» 
grrounds  of  the  contest,  but  did  not  speclfr 
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particularly  the  erround  afterward  relied 
upon,  and  later  and  after  the  time  had  ex-' 
pired  within  which  the  proceedlngr  might 
be  instituted  the  contestant  was  permitted 
to  amend  his  statement  of  contest  by  add- 
ing the  ground  on  which  the  contest  was 
made,  such  an  amendment  was  not  in  effect 
making  a  statement  of  a  new  cause  or 
ground  of  contest. — Thornber  v.  Hart,  29 
Cal.  App.   284,   155   Pac.   99. 

8.  The  contestee  is  entitled  to  have  stated 
the  particulars  in  which  it  is  charged  that 
malconduct  was  committed  on  the  part  of 
the  officers  conducting  the  election.  Where 
in  the  statement  of  contest  first  filed  the 
ground  upon  which  the  contestant  after- 
ward relied  was  not  alleged,  but  other  acts 
of  malconduct  were  alleged,  it  is  to  indulge 
great  liberality  to  the  contestant  to  permit 
him  to  amend  his  statement  after  the  time 
had  expired  within  which  the  proceedings 
might    be    instituted    by    adding    the    later 


ground  of  contest  upon  which  he  relied  in 
the  proof. — Thornber  v.  Hart,  29  Cal.  App. 
284,  155  Pac.  99. 

4.     Code   expreawlT  dtapenves  vrlth  ■•«€•• 

mUr  of  any  great  particularity,  formality, 
or  nicety  of  pleading,  in  statement  of  con- 
test; and  such  statement  Is  sufficient  where 
it  Informs  contestee  that  ground  of  contest 
was  malconduct  of  board  of  election  officers 
in  counting  ballot  containing  distinguishing 
marks. — Hannah  v.  Green,  143  Cal.  19,  21, 
76    Pac.    708. 

B.  No  partievlar  form  of  citation  bi  pre- 
scribed by  statute  in  an  election  contest, 
nor  is  it  necessary  that  statement  should 
contain  prayer  for  relief.  Statute  dictates 
course  to  be  pursued  if  causes  of  contest 
are  found  to  be  true,  and  court  owes  it  to 
public  to  pursue  that  course,  whether  con- 
testant formally  demands  it  or  not. — ^Nor- 
wood y.  Kenfleld,  80  Cal.  393,  400. 


§  1118.    SUPERIOR  JUDGE  TO  HOLD  SPECIAL  SESSION  FOR  TRIAL 

OP.  Upon  the  statement  being  filed,  the  county  clerk  must  inform  the  superior 
court  of  the  county  thereof,  which  shall  thereupon  set  some  day  to  be  named 
by  it,  not  less  than  ten  nor  more  than  twenty  days  from  the  date  of  such 

order,  to  hear  and  determine  such  contested  election. 

Hittory:  Enacted  March  11,  1872;  amendment  approred  AprU  15, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  75;  amended  March  18,  1907, 
Stats,  and  Amdts.  1907,  p.  564,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  477. 
See  S  1118  [a]  post. 


9TJPEBI0R  JUDGE— TO   HOLD   SPECIAL 
SESSION  FOB. 

1.  Construction  of  section — In  general. 

2,3.  Same— Amendment  of  1907. 

4.  Same  —  Refusing   motion    to    dismiss   is 
proper,  when. 

See,  ante,  8-1111  and  note. 

1.  Conjitrvetion  of  •ectlon^Ia  veneral. — 

This  section  directs  that  "the  superior 
court" — not  the  Judge — "shall  order  special 
session  of  such  court  to  be  held,"  etc.  The 
"court"  therefore,  does  not  cease  to  exist 
as  such  by  continuance  of  cause.  The  stat- 
ute contemplates  prompt  and  speedy  deter- 
tnination  of  election  contests;  but  court  has 
power  of  its  own  motion  to  adjourn  session 
otherwise  than  from  day  to  day,  as  circum- 
stances may  require,  and  court  does  not  lose 
Jurisdiction  by  reason  of  such  adjournment. 
— Palltrick  V.  Sullivan,  119  Cal.  613.  616,  51 
Pac.  947.  See  Keller  v.  Chapman,  34  Cal. 
635,  640. 

2,  Same  •—  Amendment     of     1007.  —  Two 

amendments  of  above  section  seem  to  have 
been  made  in  1907  (Stats.  1907,  cc.  292.  341), 
readinfiT  them  together  so  far  as  the  point 
of  notice  is  concerned.  They  are  as  follows: 
"Upon  the  statement  being^  filed  the  county 
clerk  must  inform  the  superior  court  of 
the  county  thereof.  .  .  .  Within  five 
days  after  the  end  of  the  time  allowed  for 
filing  such  statements  the  county  clerk 
must   notify,"   etc.    Substitute    for   "within" 


one  of  its  familiar  equivalents  "not  longer 
than,"  the  direction  simply  amounts  to  this: 
"Upon  the  statement  being  filed  the  county 
clerk  must  inform  the  superior  court  of  the 
county  thereof  but  it  must  not  be  longer 
than  five  days  after  the  end  of  the  time 
allowed  for  filing  such  statements." — Hill  v. 
Superior  Court,  16  Cal.  App.  307,  114  Pac. 
806. 

3.  If  it  be  assumed  that  the  amendment 
approved  March  18,  1907,  was  superseded  by 
the  amendment  approved  March  19  the  re- 
sult so  far  as  notice  is  concerned  is  not  af- 
fected. Manifestly  no  notification  should  be 
given  of  the  filing  until  the  statement  has 
been  actually  filed.  This  latter  date  is  nec- 
essarily implied  as  the  initial  point  and  the 
later  amendment  simply  undertakes  to  pro- 
vide that  the  notification  and  order  shall  not 
be  "later  than  five  days  after  the  end  of  the 
time  for  filing  such  statement." — Hill  v.  Su- 
perior Court,  15  Cal.  App.  307,  114  Pac.  805. 

4.  Same— Refaslas  motion  to  dIfimlMs  hi 
proper,  wken. — There  is  no  error  in  denying 
motion  to  dismiss  contested  election  pro- 
cecdin.j?  upon  ground  that  there  was  not 
compliance  with  this  section,  in  that  date 
named  in  order  for  special  session  of  court 
to  hear  contest  was  less  than  ten  days  from 
date  of  order,  where  statement  of  contest 
was  filed  December  1st  and  order  was  made 
on  that  date,  fixing  December  11th  for  hear- 
ing. This  was  "not  less  than  ten  days." — 
Hannah  v.  Green,  148  CaL  19,  21,  76  Pac. 
708. 
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'§1118[a].  SAME.  Within  five  days  after  the  end  of  the  time  allowed  for 
filing  such  statements  the  county  clerk  must  notify  the  superior  court  of  the 
county  or  city  and  county  of  all  statements  filed.  - 

The  court  shall  thereupon  order  a  special  session  to  be  held,  on  some  day  to 
be  named  by  it,  not  less  than  ten  nor  more  than  twenty  days  from  the  date  of 
such  order,  at  which  session  the  ballots  shall  be  opened  and  a  recount  taken^ 
in  the  presence  of  all  the  parties,  of  the  votes  cast  for  the  various  candidates 
in  all  contests  where  it  appears  from  the  statements  filed  that  a  recount  is 
necessary  for  the  proper  determination  of  such  contest  or  contests. 

The  court  shall  continue  in  special  seesion  to  hear  and  determine  all  oth^r 
issues  arising  in  such  contested  elections  and  within  ten  days  after  the  sub- 
mission thereof,  the  court  shall  file  its  findings  of  fact  and  conclusions  of  law 

and  immediately  thereafter  judgment  thereon  shall  be  entered. 

History:    Amendment  of  March  19,  1907,  without  a  repealing  clause. 
State,  and  Amdte.  1907,  p.  643,  Kerr's  SUts.  and  Amdte.  1906-7,  p.  477. 

SPECIAL  SESSION  TO  HEAR  CONTEST. 
1,2.  Construction  of  section — In  general. 

3.  Same — ^Use  of  the  word  "thereupon." 

See,  ante,  S  HH  And  note. 


1.  CoBstrvetioB  et  seetlon— la  K«neml. — 

Held  not  mandatory  in  the  sense  that  the 
order  for  a  special  session  to  hear  the 
contest  shall  be  made  on  the  same  day  the 
court  is  notified  by  the  clerk  of  the  insti- 
tution of  the  contest. — Hagrerty  v.  Conlan, 
15  Cal.  App.  649,  115  Pac.  762. 

As  to  the  tiro  amendmeBts  of  1917,  see, 
ante,  fi  1118,  note  pars.  2,  8. 

2.  The  requirement  that  the  court  file 
its  flndlngrs  and  enter  its  Judgrment  within 
ten  days  after  submission  are  directory. 
While  this  amendment  was  intended  to 
hasten   the  work   of  the  courts  it  was   not 


intended  to  provide  that  the  parties  to  an 
election  contest  should  lose  valuable  rlsrhts 
because  of  the  delay  of  the  judgre  in  mak- 
ingr  or  fiUng  his  flndiners  and  Judgment. — 
Bernardo  v.  Rue,  26  Cal.  App.  108.  146  Pac. 
79. 

S.     Same — Use  of  the  word  ^'tliereapoa'*  in 

the  clause  providingr  for  the  court  order 
upon  receipt  of  the  notification  does  not  of 
necessity  mean  immediately.  That  it  should 
file  within  a  reasonable  time  is  the  most 
that  can  be  claimed  and  it  can  not  be  said 
that  a  delay  of  six  days  in  makiner  the  order 
was  an  unreasonable  time  when  it  is  con- 
sidered that  in  80  far  as  the  public  is  con- 
cerned the  time  fixed  for  the  special  session 
was  within  the  limit  of  twenty  days  when 
the  court  was  first  authorized  to  act  and 
exceeded  the  ten  days,  the  minimum  of 
time  desig^nated. — Dudley  v.  Superior  Court, 
18  Cal.  App.  271,  276,   110  Pac.   146. 


§1119.  OLERE  TO  ISSUE  CITATION  TO  RESPONDENT.  The  clerk 
shall  thereupon  issue  a  citation  for  the  person,  whose  right  to  the  office  is  con- 
tested, to  appear  at  the  time  a&d  place  specified  in  the  order,  which  citation 
must  be  delivered  to  the  sheriff,  and  served  either  upon  the  party  in  person, 
or,  if  he  can  not  be  found,  by  leaving  a  copy  thereof  at  the  house  where  he  last 

resided,  at  least  five  days  before  the  time  so  specified. 

History:     Einacted  March  11,  1872;   amendment  approved  April  15, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  75, 

1.     GonatmctloB    of    section. — Held    to    be       following  O'Dowd  v.  Superior  Court,  .168  Cal. 
directory    and    not    Jurisdictional. — Hagerty       537,  111  Pac.  751. 
V.    Conlan,    15    Cal.   App.    647,    115    Pac.    762.  See,  ante.   S  1111  and  note. 


§  1120.  WITNESSES,  ATTENDANCE  OF,  HOW  ENFORCED.  The  clerk 
must  issue  subpoenas  for  witnesses  at  the  request  of  either  party,  which  must 
be  served  as  other  subpoenas;  and  the  superior  court  shall  have  full  power  to 
issue  attachments  to  compel  the  attendance  of  witnesses  who  have  been  sub- 
poenaed to  attend. 

History:     Enacted  March  11,  1872;   amendment  approved  April  15, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  75. 
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Bee,  ante,  i  1111  and  note. 

As  to  forfeiture  by  witness  for  disobeTinff 
•■bpcBSAy  see,  post,  S  1992  and  note. 

As  to  boiT  coaeealed  irltneas  may  be  com« 
veiled  to  attend*  s^e,  post,  {  1988. 

As  to  iioiT  disobedience  to  subpoena*  or 
to  answer  as  a  witness*  Is  pnnlsbed*  see, 
post,  8  1991  and  note. 


As  to  snbpcenas  for  witness*  deflnitlon* 
bow  issvedy  and  how  served*  see,  post, 
59  1985-1987  and  notes. 

As  to  when  witness  is  eompelled  to  at* 
tend*  see,  post,  5  1989  and  note. 

That  person  present  osay  be  compelled  to 
testify*  see,  post,  S  1990  and  note. 

That  warrant  may  issue  to  brinff  witness* 

see,  post,  8  1998  and  note. 


§  1121.  POWEB  OF  OOUBT.  ADJOURNMENT  OF  OOUBT.  The  court 
must  meet  at  the  time  and  place  designated,  to  determine  such  contested  elec- 
tion, and  shall  have  all  the  powers  necessary  to  the  determination  thereof. 
It  may  adjourn  from  day  to  day  until  such  trial  is  ended,  and  may  also  con- 
tinue the  trial,  before  its  commencement,  for  any  time  not  exceeding  twenty 
days,  for  good  cause  shown  by  either  party  upon  affidavit,  at  the  costs  of  the 
party  applying  for  such  continuance. 

Hittory:     Enacted  March  11*  1872. 


POWEB  OP  COURT--ADJOUENMENT  OP 

COUET. 

1.  Construction  of  eoction. 
2, 3.  Power  to  adjourn  session* 

See,  ante,   (1111  &nd  note. 

1.  Constmction  of  vection. — Under  above 
section  court  has  aU  power  necessary  to  de- 
termine question  of  contested  election. — 
Falltrick  t.  Sullivan,  119  Cal.  613,  616,  61 
Pac.  »47. 


2»  Power  to  adjonm  session. — ^If  court 
has  other  engraflrements  it  may  adjourn  ses- 
sion of  contested  election  case  for  several 
days  where  such  interruption  is  unavoid- 
able.— Falltrick  v.  Sullivan.  119  Cal.  618» 
616,  61  Pac.  947. 

3.  See  Keller  v.  Chapman,  34  Cal.  635, 
640,  holdingr  that  continuance  for  seven  days 
agrainst  respondent's  objection  and  without 
affidavit  showing  cause  is  unauthorized  and 
operates   as  discontinuance   of  proceedingrs. 


§  1122.  RULES  TO  GOVERN  COURT  IN  TRIAL  OF  CONTEST.  The  court 
must  be  governed,  in  the  trial  and  determination  of  such  contested  election, 
by  the  rules  of  law  and  evidence  governing  the  determination  of  questions  of 
law  and  fact,  so  far  as  the  same  may  be  applicable ;  and  may  dismiss  the  pro- 
ceedings if  the  statement  of  the  cause  or  causes  of  the  contest  is  [in] sufficient, 
or  for  want  of  prosecution.  After  hearing  the  proofs  and  allegations  of  the 
parties,  the  court  must  pronounce  judgment  in  the  premises,  either  confirming 
or  annulling  and  setting  aside  such  election. 

History:     Enacted  March  11,  1872. 


RULES  GOVERNING  COURTS  IN  ELEC- 
TION CONTESTS. 

1,  2.  Ballots — As  evidence. 

3.  Same — Aetiially  cast  ballots  control. 

4,  5.  Same  —  Same  —  Establishment  of  integ- 
rity. 

6.  Same — Both  sides  should  have  opportun- 

ity to  inspect. 

7.  Same — ^Burden    of   proving    spoliation — 

Presumption. 

8.  Same — Compelling  disclosure  of  contents. 

9.  Same — ^Court's  power  to  order  clerk  to 

bring  them  in. 

10.  Same — How  to  be  construed — Parol  evi- 

dence. 

11.  Siame — Inquiry,  in  supreme  court,  as  to 

condition  of — Presumption. 
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12.  Same — Necessity  of  presence  of,  to  deter- 
mine validity.  • 

18.  Same — Original  condition — Question   for 
trial  court. 

14.  Same  —  Prima  facie   correctness   of   re- 

turns. 

15.  Same  —  Rejection    of    those    improperly 

marked. 

16.  Same  —  Secrecy    of  —  Policy    of    law  — 

Illegal  votes. 

17.  Same — Taking  results  of  recount. 

18.  Same — Torn  ballots,  counting  of. 

19.  Same — ^Waiver  of  objection  to  sufficiency 

of  preliminary  proof  as  to  condition  of. 

20.  Consolidation  of  contests — Contestant  re- 

tains what  right. 

21.  Same — Effect  of  order  of. 
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22.  Denying  motion  for  reasonable  continu- 

ance— Abuse  of  .discretion. 

23.  DismisFal — Retraxit — No  bar  to  another 

contest. 

24.  Evidence — Admissibility  of  tally-sheets. 

25.  Same — Compelling  production  of  best  evi- 

dence. 

26.  Same — Evidence  inadmissible  in  election 

contest. 

27.  Same — Same — Declaration  of  voter  as  to 

how  he  voted. 

28.  Same — Presumption. 

29.  Same — Proof  of  negative. 

30.  Same — Right  to  prove  basis  of  exception. 

31.  Findings  must  be  what. 

32.  Finding  upon  matter  of  jurisdiction. 

33.  Judgment — Contestant  can  not  take,  by 

default. 

34.  Same — Contestee  is  entitled  to  what. 

35.  Same — May  be  what. 

36.  No  distinction  between  what  elections. 

37.  No  motion  for  new  trial. 

38.  Practical  operation  of  dismissal  of  elee- 

tion  contest. 

39.  Precinct  will  not  be  disfranchised,  when. 

40.  Proceedings  are  special  and  summary. 

41.  Provisions  are  mandatory — Liberal  con- 

struction. 

42.  Returns — Adopting  result  of  recount. 

43.  Same — As  legal  evidence. 

44.  Same — Will  not  be  rejected,  when. 

45.  Scope  of  inquiry  —  Is  limited  by  plead- 

ings. 

46.  Same — Is  limited,  how. 

47.  Same — Intention  of  voter. 

48.  Same — ^Legality  of  special  election. 

49.  Same — Recanvass,   when   unauthorized. 

50.  Test  of  departures  from  requirements  of 

law. 

51.  Tie  vote— Certificate  will  not  be  annuUed 

in  case  of. 

52.  Title  to  oflBce  must  be  shown. 

53.  Trial  by  jury — Refusal  of,  when  proper. 

54.  Violation  of  Purity  of  Elections  Law — Is 

no  defense. 

55.  Same — Need  not  be  considered. 
See,  ante,   §  1111  and  note. 

1.  Ballotfl— 'A*  evidence. — In  contest  over 
result  of  election,  ballots  are  not  only  com- 
petent and  material  evidence,  but  evidence 
of  very  high  order. — Davis  v.  Grunifip,  143 
Cal.   336,   842,   76  Pac.   1102. 

2.  Ballots,  though  they  have  been  in  pos- 
session of  contestant  as  de  facto  county 
clerk  for  short  time,  are  admissible  in  evi- 
dence on  election  contest. — Coglan  v.  Beard, 
67  Cal.  303,  306.  7  Pac.  738. 
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8.     Same — Aetually  cast  ballots  control  in 

determining  the  official  canvass  as  fur- 
nished, provided  the  driginal  ballots  have 
been  duly  preserved  and  protected  from  the 
reach  of  any  unauthorized  Intermeddling  or 
tampering. — Hartman  v.  Young,  17  Oreg.  150, 
11  Am.  St.  Rep.  787,  2  L.  R.  A.  596.  20  Pac.  17. 

As  to  wbcn  ballots  produced  at  an  election 
contest  are*  and  when  they  are  not«  to  be 
rcirarded  as  best  evidence  of  vote  cast,  see 

note  11  Am.  St.  Rep.  798-800. 

4,  Same — Same— Establish  meat  of  Integ- 
rity.— In  case  of  contest  ballots  are  primary 
and  best  evidence  of  number  of  votes  re- 
ceived by  any  candidate,  provided  they  have 
not  in  any  way  been  tampered  with,  and 
burden  is  on  contestant  to  show  that  fact. 
— Coglan  V.  Beard.  67  Cal.  803.  806,  7  Pac. 
788. 

6.  In.  an  election  contest  ballots  are  best 
evidence  of  manner  in  which  electors  have 
voted,  when  their  Integrity  can  be  satisfac- 
torily established. — Tebbe  v.  Smith,  108  Cal. 
101,  107,  49  Am.  St.  Rep.  68.  29  L.  R.  A.  673, 
41   Pac.   464. 

6.  Same— Both  sides  should  have  oppor- 
tnnity  to  inspect. — In  contested  election  case 
counsel  on  both  sides  should  have  oppor- 
tunity of  inspecting  ballots  for  purpose  of 
preparing  bills  of  exception. — ^Langley  v. 
Head,  142  Cal.  868.  871,  75  Pac.  1088. 

7.  Same^Bnrden  of  provinir  spolintlon— 
Presumption* — In  an  election  contest  bur- 
den of  proving  spoliation  of  ballots  is  on 
him  who  asserts  it  and.  in  absence  of  evi- 
dence, it  will  be  presumed  that  officers 
obeyed  law  and  preserved  ballots  unaltered. 
— McMenomy  v.  Ruch.  142  Cal.  77,  79,  75 
Pac.  661. 

As  to  burden  of  proof  to  overcome  prima 
fhcie  correctness  of  returns,  see,  ante,  fi  1113 
and  note  par.  3. 

8.  Same^Compellinv  disclosure  of  con- 
tents. — Election  officers  are  not  compelled 
to   disclose   contents    of   ballots   of   assisted 

"voters. — Patterson  v.   Hanley,   136   Cal.   265, 
278.   68  Pac.  821. 

9.  Same-— Court's  power  to  order  clerk  to 
bring  tbem  in. — In  contest  over  result  of 
election,  ballots  are  not  only  competent  and 
material  evidence  but  evidence  of  very  high 
order:  and  court  has  power  to  order  clerk 
to  bring  in  packages  of  ballots  and  to  order 
them  opened,  whether  election  is  an  elec- 
tion for  officers  or  for  any  other  purpose. 

Gibson  V.  Board  of  Supervisors,  80  Cal.  S59 
361.   22  Pac.   225. 

10.  Same^How  to  be  construed  Parol 
cTidence. — In  election  contest  ballot  la  to  be 
construed  as  any  other  writing,  and,  while 
resort  to  parol  evidence  of  extrinsic  clrcum- 
stances  may  be  had  for  purpose  of  inter- 
preting what  would  otherwise  be  doubtful. 
It  can  not  be  shown  by  such  or  any  evi- 
dence that  intention  of  voter  was  anything 
different  from  what  plainly  appears  UDon 
face    of    ballot. — Rutledge    v.    Crawford,    91 
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CaL  626,  5tl,  25  Am.  St.  Rep.  212,  18  L.  R.  A. 
761.  27  Pac.  779. 

As  to  e^tdeBce  to  explain  amblsaltles  la 
ballota,  866  note  10  Am.  St.  Rep.  317,  322. 

Aa  to  evideBee  to  obow  for  whom  a  bsliot 
mraa  eaat  at  an  elect  Ion,  see  note  18  Am.  St. 
R«p.   567. 


11.  Same— -In«nir7,  In  •npreme  conrt,  mm 
to  condition  of— Prcsamptlon* — Ballots  are 
presumed  to  be  In  same  condition  as  when 
court  ordered  clerk  to  seal  them  up  and  take 
care  of  them.  If  it  be  contended  in  supreme 
court  that  they  are  not  in  same  condition, 
matter  can  be  inquired  into  there. — Jenningrs 
V.  Brown.  109  Cal.  290,  298,  41  Pac.  1086. 

12.  Same— NecessltT'  of  presence  of,  to  de- 
termine validity* — There  can  be  no  proper 
determination  of  validity  of  ballot  under 
our  present  election  laws  without  inspec- 
tion of  ballot  itself,  and  appeal  involving 
validity  of  ballots  would  be  empty  proceed- 
ing: without  presence  of  ballots  to  which 
plaintiff  objects. — Jenniners  v.  Brown,  109 
Cal.  290,  292.  41  Pac  1085. 

IS,  Some  —  Original  condition  Onestion 
lor  trini  conrt. — ^The  question  as  to  whether 
ballots  cast  at  city  election  have  been  so 
guarded  as  to  preclude  suspicion  that  they 
are  not  in  their  origrinal  condition  is  one 
which  is  largrely  within  Judgment  and  dis- 
cretion of  trial  court. — Trafton  v.  Quinn,  148 
Cal.  469,  470,  77  Pac.  164. 

As  to  preservation  of  ballots  as  evidence, 

see  Kerr's  Cyc.  Pol.  Code.  2d  ed.,  5  1266  and 
note  par.  1. 

14.  Snme^Prlmn  facie  correctness  of  re- 
tnrna. — While  ballots  themselves  are  best 
evidence  of  their  contents,  and  must  prevail 
over  returns,  where  there  is  conflict,  returns 
are  prima  facie  correct,  and  constitute  proof 
of  result  only  until  they  are  impeached  by 
evidence  showingr  that  they  are  incorrect. — 
Merkley  v.  Trainor,  142  Cal.  265,  267.  75  Pac. 
656. 

15.  Sante— Rejection  of  those  Improperly 
marked. — ^In  an  election  contest  all  ballots 
improperly  marked  must  be  rejected  regard- 
less of  their  number. — ^Merkley  v.  Trainor, 
142  Cal.  265,  266,  76  Pac.  656. 

As   to  conntinc   and   rejection   of  ballots, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  $1211  and 
note  pars.   8-26. 

As  to  difltlnvnisblniT  marie  in  general,  see 

Kerr's  Cyc.  Pol.  Code,  2d  ed.,  8  1211  and  note 
pars.  27-56. 

As  to  what  are  dlatinvnishlnff  marks,  see 

Kerr's  Cyc.  Pol.  Code,  2d  ed.,  S  1211  and  note 
pars.  27-66. 

As  to  what  are  not  distlnffnishins  marka, 

see  Kerr^s  Cyc.  Pol.  Code.,  2d  ed.,  fi  1211  and 
note  pars.  57-82. 

That  ballots  should  not  be  rejected  for 
trivial  reasons,  see  Kerr's  Cyc.  Pol  Code,  2d 
ed.,  S  1215  and  note  par.  8. 

16.  Same^-Secrecy  of^Policy  of  law— •Il- 
legal votes. — Policy  of  law  is  to  preserve 
secrecy  of  ballots,  but  this  does  not  extend 


to  illegal  votes.  If  elector  disregards  terms 
upon  which  he  is  allowed  to  vote  and 
thereby  secures  counting  of  illeeral  ballo.t, 
he  forfeits  prlvilegre  of  secrecy  in  favor  of 
superior  rigrht  of  party  Injured  by  his  act 
to  have  truth  disclosed. — Patterson  v.  Han- 
ley,  186  Cal.   265,   276,   68  Pac.   821. 

17.  Same— TafilnGT    resnlta    of    recount* — 

Where  Judgment  of  superior  court  on  elec- 
tion contest  is  reversed  on  appeal  and  re- 
manded for  new  trial  that  court  may.  upon 
such  new  trial,  omit  recount  of  ballots  to 
which  no  objection  was  made  at  first  trial, 
taking:  results  as  they  have  been  ascertained, 
so  far  as  said  ballots  are  concerned. — Pat- 
terson V.  Hanley,  136  Cal.  265,  278.  68  Pac. 
821. 

18.  Same— -Tom    ballots,    conntinir   of. — 

Torn  ballots,  where  there  is  no  evidence  to 
explain  when  or  how  they  were  torn,  may  be 
counted  upon  assumption  that  they  were 
torn  after  voters  delivered  them  to  election 
officers. — Pratt  v.  O'Neil,  140  Cal.  539,  540, 
74  Pac.  27. 

19.  Same— Waiver  of  objection  to  snfll- 
elency  of  preliminary  proof  as  to  condition 

of. — Where  preliminary  proof  is  offered  that 
ballots  are  in  same  condition  as  they  were 
when  enclosed  in  packaeres.  sealed  by  elec- 
tion officers,  failure  to  make  any  objection 
waives  objection  to  sufficiency  of  such  pre- 
liminary proof. — McMenomy  v.  Ruch.  14? 
Cal.  77,  78,  75  Pac.  661. 

20.  Consolidation  of  contest— Contestant 
retains  what  rijpht. — Election  contests,  al- 
thougrh  consolidated,  remain  distinct  and 
several  as  before,  and  each  contestant  re- 
tains rigrht  to  dismiss  his  proceeding:s  if  he 
choose. — Coghlan  v.  Alpers,  140  Cal.  648.  650, 
74  Pac.  145. 

31.  Same— Effect  of  order  of. — For  sake 
of  convenience  court  may  consolidate  num- 
ber of  election  contests  into  one  case,  so  as 
to  allow  proceedinsrs  to  be  conducted  sub- 
stantially as  one  trial.  This  order,  however, 
would  not  have  elTect  of  makingr  each  con- 
testant responsible  for  pleadlngrs  or  course 
of  proceeding:  of  any  other  contestant.  The 
flndinfiTS  and  Judgment,  respectively,  al- 
though each  might  be  embraced  In  one  doc- 
ument, would  have  to  state  right  of  each 
party  with  respect  to  his  particular  plead- 
ings the  same  as  if  there  had  been  no  con- 
solidation. Costs  would  be  allowed,  and 
Judgment  given  therefor,  in  same  manner  as 
if  cases  had  not  been  consolidated,  except 
that  if  any  items  should  be  incurred  by  two 
or  more  parties  Jointly,  same  would  either 
be  apportioned  equitably  among  them  or  it 
be  provided  in  Judgment  that  there  should 
be  one  payment  by  party  held  liable  in  case 
separate  Judgments  are  given  for  same  sum 
in  favor  of  different  parties. — Coghlan  v. 
Alpers.  140  Cal.  648,  650.  74  Pac.  145. 

22.  DenyiniT  motion  for  reasonable  con* 
tinnance  Abnse  of  discretion. — After  trial 
of  election  contest  has  ended  and  court  has 
met  for  decision,  it  is  error  and  abuse  of 
discretion  for  court  to  deny  motion  for  rea- 
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Bonable  continuance,  where  showing  Is  made 
upon  affidavit  that  some  one  has  been  epullty 
of  committing:  gross  fraud.  The  public  In- 
terests Imperatively  require  that  ultimate 
determination  of  contest  should  in  every  in- 
stance, If  possible,  reach  very  right  of  case. 
Lord  v.  Dunster,  79  Cal.  477,  486,  488.  21 
Pac.  866. 

28.  Dtamiaaal— Retraxit — No  bar  to  an- 
other contest. — Dismissal  of  prior  contest 
made  by  plaintiff's  attorney  before  citation 
served  upon  defendant  and  before  any  ap- 
pearance made  therein,  does  not  operate  as 
retraxit,  and  is  no  bar  to  institution  of  an- 
other contest. — Lord  v.  Dunster,  79  Cal.  477, 
489,   21  Pac.  865. 

24.  Evidence  —  Admissibility  of  tally- 
•keets. — In  an  election  contest  tally-sheets 
themselves  are  admissible  in  evidence,  and 
testimony  of  officers  of  election  that  ballots 
were  properly  counted  and  that  tally-sheets 
were  properly  filled  up,  etc.,  may  also  be 
admitted  in  evidence.  It  can  not  be  said  to 
be  incompetent  or  immaterial. — Packard  v. 
Craig.  114  Cal.  95,  99,  45  Pac.  1083. 

25.  Same— -Compelling  production  of  bvst 
evidence. — As  a  general  rule  all  courts  have 
power  to  compel  production  of  best  evidence 
within  reach  of  their  process,  and  material 
to  issue  to  be  tried,  and  parties  to  litigation 
have  right  to  production  of  such  evidence 
for  enforcement  or  defense  of  their  rights, 
but  legislature  has  power  to  set  aside  this 
general  rule,  and  in  pursuance  of  policy 
which  it  deems  of  paramount  importance. 
Hence,  where  purpose  of  statute  Is  to  pro- 
tect ballots  in  custody  of  proper  officer  until 
their  production  is  authorized,  in  contested 
election  case,  court  can  not  compel  produc- 
tion of  such  ballots  in  evidence  In  criminal 
prosecution. — Ex  parte  Brown,  97  Cal.  83, 
88,  90,  31  Pac.  840. 

26.  Same — Evidence  inadmissible  In  elec- 
tion contest. — People  ex  rel.  Drew  v.  Rod- 
gers,  118  Cal.  393,  397,  46  Pac.  740,  60  Pac. 
668. 

27.  Saue^Same— Declaration  of  voter  a* 
to  liow  lie  voted. — In  an  election  contest  dec- 
laration of  voter  made  after  election  as  to 
how  he  voted  Is  not  admissible  in  evidence. 
— Lauer  v.  Bstes,  120  Cal.  652,  656,  53  Pac. 
262. 

28.  Same— Presumption. — In  absence  of 
averment  to  contrary,  presumption  is  that 
defendant  was  nominated  and  that  he  was 
elected,  and  that  certificate  of  election  was 
duly  Issued  to  him. — Powers  v.  Hitchcock, 
129  CaL  325,  328,   61  Pac.  1076. 

29.  Same  —  Proof  of  negative.  —  Slight 
proofs,  in  an  election  contest,  make  out 
prima  facie  case  where  negative  is  to  be 
proved.  In  all  such  cases  rebuttal  is  com- 
paratively easy  and  is  consequently  of  im- 
perative obligation. — Russell  v.  McDowell. 
83  Cal.  70,  81,  23  Pac.  183. 

30.  Same— Rlffht  to  prove  Imsls  of  ex- 
ception.— Right  to  prove  exception  in  elec- 
tion contest  probably  involves  right,  when 
necessary,  to  prove  upon  what  it  was  based. 


— Jennings  v.   Brown, 
Pac.  1085. 


109  CaL   290,   2SS.  41 


81.  Findings  mnst  bo  wiut^— Findings  in 
election  contest  must  be  either  of  ultimate 
facts,  or  of  such  probative  facts  that  court 
is  enabled  to  say  that  ultimate  facts  neces- 
sarily result  therefrom. — Coglan  v.  Beard, 
66  Cal.  68.  63.  2  Pac.  787. 


Pindinv  npon  matter  of  Jnrisdietion. 

— In  election  contest  finding  that  no  one 
was  declared  elected  Is  upon  matter  of  ju- 
risdiction.— Austin  V.  Dick,  100  Cal.  199,  201. 
34  Pac.  655. 


Judgment — Conteataat  can  not  take, 
by  defanlt. — A  contestant  is  not  permitted 
to  take  Judgment  by  default.  He  must  prove 
allegations  of  his  statement.— Keller  v. 
Chapman,  84  Cal.  6S6,  640. 

34.     Same — Contestcc  Is  entitled  to  what. 

— Upon  proper  showing  contestee  Is  entitled 
to  Judgment  confirming  his  election,  and 
practical  effect  of  Judgment  of  dismissal 
may  amount  to  such  Judgment  of  confirma- 
tion.—Langley  V.  Head,  142  Cal.  368.  873, 
75   Pac.   1088. 

S5.  Same — ^May  be  wkat«— Under  section 
1114,  ante,  and  under  above  section.  Judg- 
ment in  contested  election  case  is  authorised 
to  be  one  of  three,  vis.:  1.  Of  dismissal,  if 
statement  of  cause  of  contest  be  Insufficient, 
2.  Confirming  election.  8.  Setting  aside  and 
annulling  respondent's  claim  if  number  of 
his  legal  votes  be  reduced  below  number  of 
votes  given  to  some  other  person.— Soto  v 
Vannoy,  65  Cal.  286,  286,  8  Pac.  895. 

As  to  Jndsment  In  contested  election 

see,  ante,  5  1114  and  note. 

86.  No  distinction  between  wbat  elee- 
tlons. — There  is  no  difference  in  principle 
between  election  to  determine  county  seat 
and  election  to  determine  whether  bonded 
indebtedness  shall  be  increased,  and  supe- 
rior court  has  Jurisdiction  of  subject-mat- 
ter of  each  action. — Qlbson  v.  Board  of  Su- 
pervisors, 80  Cal.  359.  365.  22  Pac.  225. 

87.  No  motion  for  new  trial. — ^There  can 
be  no  motion  for  new  trial  of  election  con- 
test—Packard V.  Craig,  114  CaL  95.  98,  45 
Pac.   1033. 

^^     Practical    operation    of    dlsmlsaal    of 
election    contest    Is    to    confirm    election    of 
contestee  who   holds  certificate  of  election 
—Langley  v.  Head.  142  Cal.  368,  369.  373.  75 
Pac.   1088. 

89.     Precinct    will    not    be    disf ranch  taed, 

wben.— Party    must    allege    ultimate    facts 
which  he  must  prove;  and  if  statement  of 
contest    shows    that    thirty-two    votes    are 
polled  at  election  held  at  certain  precinct, 
and  bald  fact  relied  on  to  invalidate  Is  that 
polls  were  not  open  at  sunrise,  court  would 
be  unwilling  to  allow  that  proof  of  this  and 
no  more,  would  Justify  disfranchisement  of 
precinct.    A  contrary  doctrine  would  prob- 
ably lead  to  more  fraud  than  it  would  pre- 
vent.— Pack  wood  v.  Brownell.   121  Cal    478 
481,  68  Pao.  1079. 
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PROVISIONS   IHANDATORY— RBTURNS— TIB   VOTB, 
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40.  ProceedlBss  are  speelal  and  mwunMnmrj, 

— Proceedlnfirs  instituted  to  contest  election 
of  county  officers  are  special  and  summary 
in  their  character. — ^Keller  v.  Chapman,  84 
Cal.  635,  640. 

41.  ProTlfltoMs  are  mandatory  —  Liberal 
coaatmetloB. — ^Provisions  of  election  law  are 
mandatory,  but  should  be  liberally  con- 
strued.— Jenninffs  v.  Brown,  114  Cal.  807,  809, 
84  U  R.  A.  46.  46  Pac.  77. 


intended  to  express  by  his  ballot. — ^Lauer  y. 
Estes,  120  Cal.  662,  668,  68  Pac.  262. 


As  to  mandatory  and  directory  proTlsloaa 
of   election   laws   and  eonstractlon   thereof, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  6  1197  and 
note  par.  10;  6  1204  and  note  par.  3;  6  1211 
and  note  pars.  30-81;  fil216  and  note  pars.  6, 
7;  6  1225  and  note  pars.  2,  3,  6. 

42,     Retnme— Adopting  result  of  reeonnt. 

—Returns  of  election  boards  should  be  re- 
ceived by  court  as  prima  facie  true,  and,  in 
order  to  overcome  this  evidence  by  recount 
of  ballots,  contestant  must  show  affirma- 
tively that  they  have  not  been  tampered 
with.  If  it  appear  to  court's  satisfaction 
that  they  have  not  been  tampered  with,  it 
should  adopt  result  of  recount  and  not  re- 
turns by  election  board. — Coirlan  v.  Beard, 
65  Cal.  68.  60.   61.   63,   2  Pac.   787. 

48.  Same  — As  le^al  evidence. — Either 
party  may  impeach  return  if  issues  made  by 
pleadings  are  such  as  to  warrant  proof,  by 
ballots  showing  different  result,  but  there 
Is  no  principle  requiring  either  party  to  at- 
tack official  returns  of  any  precinct  in  case 
where  he  is  satisfied  to  accept  such  returns 
as  correct.  Unless  attacked  and  overcome 
by  other  evidence,  such  official  returns  stand, 
and  constitute  lesal  evidence  showing  true 
vote  of  precinct. — Merkley  v.  Trainor,  142 
Cal.  266,  267,  76  Pac.  656. 

44.     Same— WUl  not  be  rejected,  when. — 

Election  returns  will  not  be  rejected  because 
of  irregularity  by  which  no  injurious  re- 
sults accrue,  either  by  reception  of  illegal 
votes  or  rejection  of  legal  votes. — Keller  v. 
Chapman.  84  Cal.  636,  640. 

As  to  ^'returns,''  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  fi  1268  and  note  pars.  2,  8. 

That  certain  papers  are  to  be  sealed  np, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  I  1261  and 
note. 

46.  Scope  of  Inanlry  —  Is  limited  by 
pleadings. — In  contest  of  election  of  cer- 
tain person  declared  elected  supervisor  of 
city  and  county  of  San  Francisco  at  an 
election  named,  scope  of  Inquiry,  as  in  every 
9ther  action,  is  limited  by  pleadings. — Cogh- 
lan  V.  Alpers,  140  Cal.  648,  661,  74  Pac.  145. 


Same— Is  limited,  how. — In  election 
contest,  inquiry  is  limited  to  examination  of 
right  of  person  declared  elected  at  election, 
canvass  of  which  is  questioned. — Austin  v. 
Dick,  100  Cal.  199,  201,  34  Pac.  655. 

4T.  Same-— Intention  of  voter. — Under  our 
present  election  laws,  courts  can  not  confine 
^emselves  to  mere  inquiry  as  to  what  voter 


Same— iicsallty  of  special  election. — 

In  election  contest,  court  can  not  inquire 
into  legality  of  special  election  called  after 
result  of  canvass  declaring  that  no  one 
was  elected  at  election  in  question. — Austin 
V.  Dick.  100  Cal.  199,  201,  84  Pac.  655. 


48«     Same— Recanvass,  ivhen  nnanthorlsed. 

—-In  election  contest  where  election  has 
been  declared  to  have  resulted  in  election 
of  no  one,  recanvass  of  votes  is  not  author- 
ized by  statute.  In  such  case  new  election 
must  be  called,  although  it  may  be  that  can- 
didate may  question  correctness  of  canvass 
in  different  proceeding. — Austin  v.  Dick,  100 
Cal.  199,  201,  84  Pac.  655. 

60,  Test  of  departures  from  re«vlrements 

of  law^^True  test  to  be  applied  to  depar- 
tures from  requirements  of  laws  relative 
to  conduct  of  elections  on  proper  day  and 
place,  be  those  requirements  called  manda- 
tory or  directory,  is  as  to  whether  or  not 
particular  departure  is  of  such  nature  as  to 
make  it  impossible  or  extremely  difficult  to 
determine,  under  circumstances  of  case, 
whether  fraud  has  been  committed  or  any- 
thing done  which  would  affect  result. — Ken- 
worthy  V.  Mast,  141  Cal.  268,  271,  74  Pac. 
841. 

61.  Tie  vote— Certlflcate  will  not  be  an- 
nulled In  case  of. — Where  question  on  elec- 
tion contest  is  as  to  whether  person  de- 
clared elected  did  In  fact  receive  highest 
number  of  legal  votes,  election  v/ill  not  be 
annulled  unless  it  appears  that  no  person 
received  higher  vote;  hence  certificate  of 
election  will  not  be  annulled  in  case  of  tie 
vote.— Wright  v.  Ashton,   143   Cal.   644,    548, 

77  Pac.  477. 

S2.  Title  to  oAce  must  be  shc»wn< — Con- 
testant, In  order  to  succeed  to  office,  must 
show  title  in  himself. — Coghlan  v.  Alpers, 
140  Cal.   648,  651,  74  Pac.  146. 

58.  Trial  by  Jury  —  Refusal  of,  when 
proper. — Whether  it  is  proper  to  refuse  con- 
testee.  In  election  contest,  trial  by  Jury,  such 
refusal  is  perfectly  proper  where  demand 
was  not  made  for  Jury  trial  until  after  trial 
had  commenced,  and  it  appears  by  stipula- 
tion of  parties,  and  by  record  in  cause,  that 
no  question  of  fact  was  involved  which 
could  have  been  submitted  to  Jury.— Maddux 
V.  Walthall,  141  Cal.   412,  414.  74  Pac.  1026. 

64.  Violation  of  Purltr  of  Blectlons  Law 
^Is  no  defense. — It  is  no  defense  in  election 
contest  that  contestant  had  violated  Purity 
of  Elections  Law.    That  is  properly  matter 

for  determination  in  separate  proceeding. 

Maddux  v.  Walthall   141  Cal.  412,  415,   416, 
74  Pac.  1026;  Treanor  v.  Williams,  145  Cal 
315.  319,  78  Pac.  884. 

55.  Samc^Need  not  be  considered. — Want 
of  compliance  with  Purity  of  Elections  Law 
need  not  be  considered  in  an  election  con- 
test.—Treanor  V.  Williams,  146  Cal.  815,  819. 

78  Pac.  884  . 
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II  1128.1124[«]  DECLARING  ELECTION— TIE  VOTE — CONTEST.  [Pt.  UL 

§1123.  COURT  MAY  DECLARE  WHO  WAS  ELECTED.  {CERTIFI. 
CATE  TO  ISSUE  TO  WHOM.]  If  in  any  such  case  it  appears  that  another 
person  than  the  one  returned  has  the  highest  number  of  legal  votes,  the  court 
must  declare  such  person  elected. 

The  person  declared  elected  by  the  superior  court  shall  be  entitled  to  a  cer- 
tificate of  election ;  and,  if  a  certificate  has  not  already  been  issued  to  him,  the 
county  clerk  must  immediately  make  out  and  deliver  to  such  person  a  certifi- 
cate of  election  signed  by  him,  and  authenticated  with  the  seal  of  the  superior 
court. 

If  the  clerk  has  issued  any  certificate  for  the  same  office  to  any  other  person 
than  the  one  declared  elected  by  the  court,  such  certificate  shall  be  annulled 
by  the  judgment. 

[Saving  clause.]    Sec.  3.    None  of  the  provisions  of  this  act  shall  be  held  to 

apply  to  any  pending  contest  or  any  contest  in  which  the  decision  of  the 

superior  court  shall  have  been  rendered  prior  to  the  passage  of  this  act. 

History:  £3nacted  March  11,  1872;  amendment  approved  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  649,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  477. 

1.  ConBtruction  of  section  —  With  sections      rl^ht  or  title  to  office;  but  It  is  matter  of 

1111,  1114,  ante.  plain    and    easy    accomplishment     If    Tight 

2.  Same—Duty  of  court— As  to  annulUng      ^***<^^  section  declares  may  be  contested  is 

election.  simply  right  to  office   which  accrued   only 

^^«  „'         rtiji  ^i4.;i        from    havins    been    "declared    elected"    by 

3, 4.  Same— Same— To  declare  person  elected.      eanvassing   board.-Sweeny    v.    Adams.    141 

5.  No  choice,  when — Special  election  must  cal.  558,  563,  75  Pac  182. 

be  ordered.  ^     Same  — Same  — T«       declare       peraoa 

See,  ante,  9  1111  and  note.  elected* — Under   this   section    it   is    duty   of 

1.  GonstrnctioB  of  ■ectloa— 1¥lth  sectloBs  court  to  declare  any  other  person  elected. 
1111  and  1114,  ante.— Under  sections  1111,  though  this  person  may  be  neither  contest- 
1114,  ante,  and  above  section,  court  is  not  ant  nor  contestee,  if  result  of  recount  should 
authorized  to  annul  an  election  upon  flndingr  »©  disclose.—Maddux  ▼.  Walthall,  141  CaL 
that    contestant    and    contestee    have    "re-  *12,  416,  74  Pac.  1026. 

ceived  an  equal  and  highest  number  of  votes  4.     If  it  appears  that  another  person  than 

cast    for   said    office."     Judgrment   should    be  one  returned  has  highest  number  of  votes, 

that   contestant   takes  nothing  by   proceed-  it  is   duty  of  court,   under  this   section,   to 

Ins   and    that   it    be    dismissed. — Snibley    v.  declare    such     person    elected. — Sweeny    v. 

Palmtag,  128  Cal.  288.  284,  60  Pac.  860.  Adams,  141  Cal.  668,  661,  75  Pac.  182. 

2.  Same— Duty  of  court- As  to  anaalllBS  S«  No  choice,  when  —  Special  elcctioa 
election. — In  an  election  contest  where  court  moat  be  ordered. — A  person  to  be  elected  to 
finds  In  first  instance  that  contestee  was  not  an  office  must  receive  a  plurality  or  hierhest 
elected,  or,  in  second  instance,  that  neither  number  of  votes  cast  for  such  office;  and 
contestant  nor  contestee  was  elected,  but  where  two  or  more  persons  received  an 
that  some  other  candidate  was,  court  must,  equal  and  highest  number  of  votes,  there  is 
under  above  section,  annul  election  of  person  no  choice,  and  a  special  election  to  fill  such 
returned,  and  declare  such  other  person  office  must  be  ordered  by  proper  board  or 
elected.  This  result  could  never  be  attained  officer  (Van  Dyke,  J.,  dis.  op.). — Wrlgrht  v. 
if  rigrht  which  is  to  be  contested  is  absolute  Ashton,  143  Cal.  544,  549,  77  Pac.  477. 

§  1124.    FEES  OF  OFFICERS  AND  WITNESSES.    [Repealed.] 

History:  Enacted  March  11,  1872;  repeal  approved  April  15,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  76;  enactment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  186,  held  unconstitu- 
tional, see  history,  S  5  ante. 

§1124[a].    IN  CASE  OF  TIE  VOTE,  WHO  MAY  CONTEST.     Whenever 

the  body  canvassing:  the  returns  of  any  such  election  declares  that  no  person 
has  received  the  highest  number  of  votes  given  for  that  particular  office,  any 
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Tit.  II.]  CONTESTING  ELECTION— WHO  MAY — COSTS.  19  1124b,  1123 

elector  of  the  county,  city  and  county,  city  or  political  subdivision  of  either, 
in  which  such  ofSce  is  to  be  exercised  may,  within  twenty  days  after  such 
declaration,  contest  the  same  by  filing  with  the  clerk  e  written  statement  set- 
ting forth  the  matters  stated  in  subdivisions  one,  three  and  four  of  section 
eleven  hundred  and  fifteen,  and  also  the  names  of  the  persons  shown  by  such 
declaration  to  have  received  the  highest  and  equal  number  of  votes;  which 
statement  must  be  verified. 

[Proceedings.]  A  citation  must  thereupon  be  issued  to  and  served  upon 
such  of  said  persons  receiving  an  equal  number  of  votes  as  are  not  contestants 
as  provided  in  section  eleven  hundred  and  nineteen. 

[What  to  govern.]  Thereupon  like  proceedings  must  be  had  as  are  pro- 
vided in  this  title  for  contesting  the  right  of  a  person  declared  elected;  and 
all  the  provisions  of  this  title  so  far  as  applicable  thereto  must  govern  in  such 
proceedings. 

[Who  to  be  declared  elected.]     If  the  court  finds  that  some  person  has 

received  the  highest  number  of  votes  such  person  must  be  declared  elected. 

History:     Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  678, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  478. 

A  similar  provision,  enacted  March  2Z,  1907»  without  a  repealing 
clause,  given  below  as  §  1124  [b]. 

§  1124[b].  WHEN  CANVASSING  BOABD  DEOLABES  NO  ELECTION, 
WHO  MAY  CONTEST.  Whenever  the  body  canvassing  the  returns  of  any 
such  election  declares  that  no  person  has  received  the  highest  number  of  votes 
given  for  that  particular  office,  any  elector  of  the  county,  city  and  county,  city, 
or  political  subdivision  of  either,  in  which  such  office  is  to  be  exercised,  may, 
within  tv^enty  days  after  such  declaration,  contest  the  same  by  filing  with  the 
county  clerk  a  written  statement,  setting  forth  specifically  the  matters  stated 
in  subdivisions  one,  three  and  four  of  section  eleven  hundred  and  fifteen,  and 
also  the  names  of  the  persons  shown  by  such  declaration  to  have  received  an 
equal  number  of  votes ;  which  statement  must  be  verified  as  provided  in  said 
section  eleven  hundred  and  fifteen. 

A  citation  mnst  thereupon  be  issued  for  and  served  upon  the  persons  so 

declared  to  have  received  an  equal  number  of  votes,  as  provided  in  section 

eleven  hundred  and  nineteen,  unless  one  of  such  persons  is  the  contestant,  in 

which  case  the  citation  need  not  be  issued  for  or  served  upon  him.  Thereupon 

like  proceedings  must  be  had  as  are  provided  in  this  title  for  contesting  the 

right  of  a  person  declared  elected ;  and  all  the  provisions  of  this  title,  so  far  as 

applicable  thereto,  must  govern  in  such  proceedings. 

History:     Enactment  of  March  23,  1907,  Stats,  and  Amdts.  1907,  p. 
913,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  478. 

A  similar  provision  was  enacted  March  19,  1907,  given  herein  as 

§1124[a]. 

§  1126.  COSTS.  If  the  proceedings  are  dismissed  for  insuflBciency,  or  for 
want  of  prosecution,  or  the  election  is  by  the  court  confirmed,  judgment  must 
be  rendered  against  the  party  contesting  such  election,  for  costs,  in  favor  of 
the  party  whose  election  was  contested ;  but  if  the  election  is  annulled  or  set 
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iill32»lKS  COSVKbUOS   OF  JVDGMlSlirT— STATKJUSUrT,  FORM.  IPt.111. 

TITLB  m. 

OF  BUMMABT  PBOCEEDINOS. 

Chapter  X    Gontebsion  or  Judgment  Withoitt  Action,  H  1132-1135. 
n.    Submitting  a  Controversy  Without  Action,  §S  1138^1140. 
nX    Discharge  or  Persons  Imprisoned  on  Civil  Process,  H  1143-1164. 
IV.    Summary  Proceedings  roR  Obtaining  Possession  or  Bbal  Pbopbbty  in  Cbbcazk 
Cases.  %%  1159-1179. 


CHAPTER  L 

CONFESSION  OF  JUDGMENT  WITHOTJT  ACTION. 

1 1132.  Judgment  may  be  confessed  for  debt      §  1134.    Filing  statement  and  entering  judg- 

due  or  contingent  liability.  ment. 

1 1133.  Statement  in  writing  and  form  there-      §  1135.    How,  in  justices'  courts. 

of. 

§  1132.  JUDGMENT  HAY  BE  CONFESSED  FOR  DEBT  DUE  OB  OON- 
TINGENT  LIABILITY.  A  judgment  by  confession  may  be  entered  without 
action,  either  for  money  due  or  to  become  due,  or  to  secure  any  person  against 
contingent  liability  on  behalf  of  the  defendant,  or  both,  in  the  manner  pre- 
scribed by  this  chapter.  Such  judgment  may  be  entered  in  any  court  having 
jurisdiction  for  like  amounts. 

History:     Bnacted  March  11,  1872,  re-enactment  of  S  374  Practice 
Act,  last  sentence  added. 

1.     ConatractlOB  of  sectloB.^ — This  section       nent  pro  confesso  In  that  eont  after  aA- 

contemplates  technical  confession   of  juds-       Jovrament    of    tent,    see.    ante,    1 677    and 


ment. — Levy  v.  Irvine,  134  Cal.  664,  672,   66  note. 

Pac.   958.  As    to    warrant    of    attorney    to    Gonf< 

Aa   to   power  of  state  court  to  annul  an  Judsment,  see  note  182  Am.  St.  Rep.  626. 
order  of  the  federal  eonrt  vacating  a  Jndv- 

§  1133.  STATEMENT  IN  WBITING  AND  FORM  THEREOF.  A  statement 
in  writing  must  be  made,  signed  by  the  defendant,  and  verified  by  his  oath, 
to  the  following  effect. 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified  sum ; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state  concisely  the  facts 
out  of  which  it  arose,  and  show  that  the  sum  confessed  therefor  is  justly  due, 
or  to  become  due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a  contingent  lia- 
bility, it  must  state  concisely  the  facts  constituting  the  liability,"  and  show  that 
the  sum  confessed  therefor  does  not  exceed  the  same. 

History:     Enacted  March  11,  1872»  re-enactment  of  §  375  Practice  Act 

STATEMENT.  6.  Statutory  authority  for  eonfession  of  judg- 

1.  Object  of  statute  m  requiring  statement  ment-Must  be  strictly  pursued. 

2.  Statemen1r-Is  insufficient,  when.  *•    7*»^f«*  •«  ■**i!'/*  *"  wvUHn*  rtate. 
»jbawuA«                                 -,                                       ment  is  to  put  creditors  upon  track  of  In- 

3.  Same — Not  signed  by  parties.  quiry  and  to  enable  them  to  discover  fraud 

_..      ^      xx^j.        x^i.*!.       *'  SL^y,  and  to  discourage  perjury  by  reauir- 

4.  Same-Omission  to  state  facts  out  of  which      ,„^     ^^^^^^^     ^^^     particular     account     of 

indebtedness  arose.  transaction,   which   migrht  thus  be  exposed 

5    Same ^When  presumptively  fraudulent.  it   it    were    fraudulent;    and    It    Is    obvious 
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that  vaffue  statement  subserves  no  purpose 
within  contemplation  of  statute. — Cordier 
V.  Schloss,  18  Cal.  676,  681. 

a.     Stateatent— Is      laraHlclentf      when^ — 

Mere  statement  that  indebtedness  is  by 
note  is  not  sufficient  under  this  section.^ 
Cordier  v.  Schloss,  18  Cal.  676,  681. 


3.  Same— Not  slirned  by  parties. — State- 
ment for  confession  of  judgment  not  siffned 
by  parties  personally,  as  required  by  stat- 
ute, is  insufficient.  Sifirnature  of  defend- 
ant's attorney  is  not  enough. — Reynolds  v. 
Lincoln,  71  Cal.  183,  184,  9  Pac.  176,  12  Pac. 
449. 


4.  Same— OmlMloa  to  state  faets  oat  of 
KThlch  Indebtedaess  arose. — Statement  for 
confession  of  Judgment  showing  that  plain- 
tiffs are  owners  of  note  and  that  note  was 
ffiven    for    ffoods*  sold    and    deliver ed    by 


plaintiffs  to  defendants,  and  money  had  and 
received  by  defendants,  is  insufficient,  where 
mere  statement  is  that  indebtedness  is  by 
note,  and  auxiliary  statement  does  not 
show  kind,  quantity,  price  of  groods,  or  time 
of  sale,  or  that  money  was  received,  or 
under  what  circumstances,  nor  how  much 
indebtedness  for  money,  and  how  much  for 
goods,  and  Judgnnent  rendered  upon  such 
confession  is  prima  facie  fraudulent. — Cor- 
dier V.  Schloss,  18  Cal.  676,  581. 

5.  Same— l^hea  presumptively  frando- 
leat. — Statement  for  Judgment  on  note  by 
confession  is  presumptively  fraudulent 
where  it  omits  to  set  forth  consideration 
of  note  and  fact  out  of  which  indebtedness 
arose. — Pond  v.  Davenport,  44  Cal.  481,  487. 

6.  Statutory  authority  for  coafessloa  of 
Judsmeat  —  Must     be     strictly     pursued. — 

Chapin   V.   Thompson,   20   Cal.   681,   687. 


§1134.  FIUNG  STATEMENT  AND  ENTEBma  JUDGMENT.  The  state- 
ment must  be  filed  with  the  clerk  of  the  court  in  which  the  judgment  is  to  be 
entered,  who  must  indorse  upon  it,  and  enter  in  the  judgment-book,  a  judg- 
ment of  such  court  for  the  amount  confessed,  with  ten  dollars  costs.  The 
statement  and  affidavit  with  the  judgment  indorsed,  thereupon  becomes  the 
judgment-roll. 

History:  ESnacted  March  11,  1872,  re-enactment  of  8  376  Practice 
Act;  amendment  by  Code  Commlsalon,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  186,  held  unconstitutional,  see  history,  §  5  ante. 


ENTEEING  JUIKJMENT— VACATING 
JUDGMENT. 

1.  Authority  to  enter  judgment. 

2.  Creditor  not  bound  to  accept  judgment, 

when. 

3.  Judgment  by  confession — Is  void,  if  not 

properly  signed. 

4.  Same — Is  void  if  suffered  to   delay  col- 

lection of  plaintiff's  debt. 

5.  Same — Merger  of  claim. 

6.  Vacating  judgment — Application  of  party 

will  l^  denied,  when. 

7.  Same — Attaching   creditor   may    institute 

proceeding  for. 

8.  Same — Complaint  insufficient,  when. 

9.  Same — ^Defendant's  right   to  prove  mat- 

ters explanatory  of  statement. 

10.  Same  —  Fraudulent    confession    of   judg- 

ment does  not  conclude  rights  of  judg- 
ment-creditor. 

11.  Same — How  presumption  of  fraud  may  be 

rebutted. 

12.  Same  —  Necessity    of    averring    facts    to 

show  fraud. 

13.  Same — No  collateral  attack,  when. 

14.  Same — Prima  facie  evidence  of  fraud — 

Burden  of  proof. 

15.  Same  —  Resort  to  chancery,  when  neces- 

sary. 

16.  Same — Right  of  assignee  in  insolvency. 

17.  Same — ^When  improper. 


1.  Aathoiity  to*  enter  Jndsment  against 
four  persons  does  not  justify  confession  of 
judgrment  agrainst  less  number. — Chapin  v. 
Thompson,  20  Cal.  681,  687. 

2.  Creditor  not  bomnd  to  aceept  J4ds- 
ment,  when^ — Creditor  is  not  bound  to  ac- 
cept Judgrment  based  upon  confession  made 
without  any  request  on  his  part  and  with- 
out his  Icnowledffe.  and  entered  up  at  in- 
stance of  debtor  alone,  as  measure  of  his 
rights. — Wilcoxson  v.  Burton,  27  Cal.  228. 
234.  87  Am.  Dec.  66. 

S.  Judgtntnt  by  confeMlon— >!■  void*  If 
not  properly  slsnedw — Judgment  by  confes- 
sion which  is  void  as  to  certain  defendants 
who  did  not  siffn  is  equally  so  as  to  those 
who  did  sigrn. — Chapin  v.  Thompson,  20  Cal. 
681,  687. 

4.  Same— I«  void  If  sallered  to  delay  col- 
lection of  pialntllTa  debt. — Confession  of 
judgrment  ^suffered  for  purpose  of  injuring: 
and  delayingr  collection  of  plaintiff's '  debt 
Is  void  as  to  him. — ^Ryan  v.  Daly,  6  Cal.  288, 
289. 


Ck  Sante— Merger  of  dalnt. — Judcrment  by 
confession  merges  no  claim  of  creditor,  ex- 
cept such  as  is  included  in  it  by  some 
form  of  direct  statement. — ^Wilcoxson  v. 
Burton.  27  Cal.  228,  287,  87  Am.  Dec.  66. 

6.  Vacatlnir  Jadsmcnt  —  Application  of 
party  will  be  denied*  when. — Application  df 
party  to  set  aside  his  confession  of  judgr- 
ment will  be  denied  where  it  does  not 
appear  that  claim  was  not  Just  and  that 
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Judgrment  ougrht  not  to  have  been  confessed. 
— Arringrton  v.  Sherry,  6  Cal.  513,  514. 

7.  Same— Attaching  creditor  may  iaatl- 
tnte  proceedlnjir  for. — Attaching^  creditor  has 
ri^ht  to  institute  proceedingr,  based  on 
ground  of  fraud,  to  set  aside  Judgement  by 
confession. — Scales   v.  Scott,   13  Cal.   76,   78. 

8.  Same— Complaint  InaalllcleBtt  ivhen. — 

If  creditor  obtains  Judgment  by  confession 
and  attempts  te  reach  money  of  Judgement- 
debtor  in  hands  of  Junior  Judgrment-cred- 
itor,  on  ground  that  he  has  prior  lien 
thereon,  his  complaint  falls  to  state  facts 
sufllcient  to  constitute  cause  of  action 
where  there  is  no  averment  therein  that 
money  for  which  Judgment  was  confessed 
was  unpaid  at  time  Judgement  was  con- 
fessed or  then  due. — St.  Clair  v.  Burton.  28 
Cal.  549.  650. 

••  Same-— Defendant's  rl^ht  to  prove  mat- 
ten  explanatory  of  statement. — While  de- 
fendant may  prove  matters  explanatory  of 
his  statement  for  Judgrment  by  confession, 
he  can  not  go  any  further  and  prove  claim 
which  statement  not  only  does  not  Include, 
but  excludes  by  necessary  intendment. — 
Wilcoxson  V.  Burton.  27  Cal.  228.  287,  87 
Am.  Dec.  66. 

10.  Same  —  Fravdnlent     confession      of 
Judgment  does  not  conclude  rights  of  Jads- 
ment-creditor,  although   his  rights  are  ac- 
quired by  levy  upon  such  property  during 
pendency  of  litigation.  No  obligation,  either 
legal  or  moral,  withholds  one  from  setting 
up  his  vendor's  title  as  against  one  who  has 
fraudulently   contrived  with  his  vendor  to 
weaken   and   destroy   it  after  he   has   con- 
veyed   property    to    him.      No   principle    or 
'iollcy    of    convenience    requires    that   such 
udgment     should     conclude     his     rights. — 
.eonis    V.    Biscailus.    101    Cal.    330,    832.    86 

"f^ac.  876. 

11.  Sante  — Hovr  presnntption  of  fraud 
may  be  rebutted^ — Presumption  that  state- 
ment for  Judgment  on  promissory  note  by 
confession  was  fraudulent  may  be  rebutted 
by  proof  of  necessary  facts  omitted  from 
statement,  but  fact  proved  must  be  con- 
sistent with  and  in  support  of  averments  of 
statements.  —  Pond  v.  Davenport,  44  Cal. 
481.  487. 


12.  Same— Necessity  of  averrlnir  fncfs  to 
show  fraud. — In  proceeding  to  vacate  Judg- 
ment, it  is  not  sufllcient  to  allege  that  con- 
fessions of  Judgment  are  fraudulent,  but 
facts  showing  that  they  are  such  must  be 
averred,  so  that  court  can  perceive  that 
such  instruments  are  fraudulent.  Facts 
showing  fraud  must  be  made  to  appear  by 
averment. — Pehrson  v.  Hewitt,  79  Cal.  694» 
598,  21  Pac.  950. 

IS.     Same— No  eollateral  attack,  vrhen« — 

Where  court  has  Jurisdiction  of  subject- 
matter  and  parties  Judgment'  by  confession 
rendered  upon  such  insufficient  statement  is 
not  nullity  on  Its  face,  and  can  not  be  col- 
laterally attacked.  Creditors  of  defendant 
can  call  It  In  question  only  on  ground  of 
fraud  and  in  direct  proceeding. — ^L*ee  v. 
Flgg,  37  Cal.  828.  836,  837.  99  Am.  Dec.  271. 

14.  Same  Prima  faci«  evidence  of  fraud 
—Burden  of  proof. — In  confession  of  Judg- 
ment, want  of  statement  fulfilling  require- 
ments of  statute  In  description  of  indebt- 
edness confessed  Is  prima  facie  evidence  of 
fraud,  and  casts  upon  defendants  burden  of 
showing  by  clear  and  satisfactory  proof 
that  no  fraud  existed. — Cordler  v.  Schloss. 
18  Cal.  576.  681,  affirmlx^g  Richards  v.  Mc- 
Millan, 6  Cal.  419,  422.  66  Am.  Dec.  621. 

15*  Sante— Resort  to  chancery,  when  nec- 
essary.— Junior  Judgment-creditor  who  is 
dissatisfied  with  confession  of  Judgment  by 
defendant,  and  who  has  no  right  whatever 
In  proceeding  by  defendant  to  set  aside 
such  confession,  must  resort  to  court  of 
chancery. — Arrington  v.  Sherry.  6  Cal.  513, 
614. 


1«.  Same— Riffht  of  asalffnee  in  Insolv- 
ency.— ^Where  confessions  of  Judgment  are 
prohibited  by  insolvent  laws,  assignee  in 
Insolvency  can  have  them  adjudged  void, 
and,  on  proper  proceeding,  they  will  be  so 
adjudged. — Pehrson  v.  Hewitt,  79  Cal.  694. 
599,  21  Pac.  950. 

17.  Same  — When  Improper. — Judgment 
by  confession  should  not  be  set  aside  where 
debt  was  honestly  due.  and  where  It  can  not 
be  Inferred  that  there  was  any  intention  to 
take  undue  advantage  of  other  creditors. — 
Meeker  v.  Harris.  19  Cal.  278,  289.  890.  79 
Am.  Dec.  218. 


§1136.  HOW,  IN  JUSTICES'  COURTS.  In  a  justice's  court,  where  the 
court  has  authority  to  enter  the  judgment,  the  statement  may  be  filed  with  the 
justice,  who  must  thereupon  enter  in  his  docket  a  judgment  of  his  court  for  the 
amount  confessed,  with  three  dollars  costs.  If  a  transcript  of  such  judgment 
be  filed  with  the  county  clerk,  a  copy  of  the  statement  must  be  filed  with  it. 

History:     Enacted  March  11.  1872. 


CX)NFESSION   OP   JUDGMENT— IN   JUS- 
TICE8'  COURT. 

1.  Oonfessioii  of  judgment — ^When  not  fraud- 

ulent. 

2.  Same — ^When  void. 


That  Jvstlees'  cowrt  lias  power  to  take  an^ 
enter  Judtrment  for  reeoTery  of  moboj-  on 
eonferaion  of  defendantf  when  ninovnt  eon. 
feased,  exelnalTO'  of  Interest*  doco  not 
nmoiint  to  three  hundred  dollarsy  see,  anto 
§  112,  subdivision  6  and  note. 
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1.  Conf cflflloB  of  Judsnenl  —  When  not 
fraadalent. — There  can  be  no  fraud  in  pur- 
suance of  remedy  allowed  by  law.  Hence, 
if  it  sufliciently  appears  that  confessions  of 
judgment  were  filed  In  Justices*  court,  that 
Judfifments  for  debts  Justly  due  were  en- 
tered on  them  and  that  execution  issued 
on  the  Juderments,  the  creditor  can  not  as- 
sail such  Judfirment  in  equity  on  ground  of 


fraud. — Pehrson  v.  Hewitt,  79  Cal.  694,  598, 
699,  21  Pac.  960. 

a.  Same  — When  void.  —  Confession  of 
Judgment  in  Justices'  court  for  more  than 
amount  of  such  Justices'  Jurisdiction  is 
void.  Consent  of  parties  can  not  give  Ju- 
risdiction which  the  constitution  denies. — 
Feillett  v.  Engler,  8  Cal.  76,  77. 


CHAPTER  II. 

SUBMITTING  A  CONTROVERSY  WITHOUT  ACTION. 


§  1138.    Controveray,  how  submitted  without 

aetion. 
i  1139.    Jnd^ent  on,  as  in  other  eases,  but 

without   costs   prior    to    notice    of 

trial. 


S  1140.    Judgment  may  be  enforced  or  appeal 
from  as  in  an  action. 


§  1138.  OONTBOVERSY,  HOW  SUBMITTED  WITHOUT  ACTION.  Par- 
ties  to  a  question  in  difference,  which  might  be  the  subject  of  a  civil  action, 
may,  without  action,  agree  upon  a  case  containing  the  facts  upon  which  the 
controversy  depends,  and  present  a  submission  of  the  same  to  any  court  which 
would  have  jurisdiction  if  an  action  had  been  brought ;  but  it  must  appear,  by 
affidavit,  that  the  controversy  is  real  and  the  proceedings  in  good  faith,  to 
determine  the  rights  of  the  parties.  The  court  must  thereupon  hear  and  deter- 
mine the  case,  and  render  judgment  thereon,  as  if  an  action  were  depending. 
History:     Enacted  March  11,  1872,  re-enactment  of  §377  Practice  Act. 

SUBMITTING  CONTROVERSY  WITHOUT 

ACTION. 

1.  Construction  of  section. 

2.  Same — Consideration   restricted   to   facts. 

3.  Same — Interested  parties. 

4.  Same — Same — ^Validity  of  tax. 

5.  Affidavit — Is  insufficient,  when. 

6.  Same — Must  contain  requisite  facts — No 

substitute. 

7.  Ajrreed  statement  of  facts— Disregarding 

provision  of. 

8.  Moot  questions — ^Will  not  be  considered. 

9.  Officer  ought  not  to  stipulate  as  to  what 

facts. 

10.  Question  as  to  issuance  of  search-warrant 

— Jurisdiction. 

11.  Special  jurisdiction  conferred  by  this  sec- 

tion is  limited,  how. 

12.  Stipulation  can  not  affect  any  question  of 

law. 

13.  What  controversy  can  not  be  submitted 

to  court  without  action. 

14.  What  is  no  subject  of  '* civil  action"  in 

state  court. 

15.  VHiat  questions  will  not  be  considered. 

16.  Who  can  not  litigate  as  party. 

1.  CoBstmetloB  of  aectton. — ^Under  above 
Rectlon  various  controversies  have  been 
submitted  without  action. — Crandall  v.  Am- 
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ador  Co.,  20  Cal.  72,  78  (to  determine  liabil- 
ity of  county  for  payment  of  Juror's  fees  in 
certain  criminal  actions  before  justices  of 
peace);  Mellols  v.  Chaine,  20  Cal.  679.  680 
(to  determine  and  obtain  opinion  as  to  va- 
lidity of  forelgrn  miners'  license-tax);  Peo- 
ple ex  rel.  Tyler  v.  Pratt,  30  Cal.  223.  225 
(to  determine  rlgrht  of  attorney  to  practise 
law);  Collins  v.  L.ean,  68  Cal.  284,  285,  9 
Pac.  173  (to  determine  rlgrht  to  obtain 
search-warrant);  Cannon  v.  Handley.  72 
Cal.  133.  140,  18  Pac.  315  (to  determine 
whether  deed  was  in  escrow);  Johnson  v. 
Malloy,  74  Cal.  430,  431,  16  Pac.  228  (to  de- 
termine moot  questions  of  law);  San  Diego 
V.  Oranniss.  77  Cal.  511,  513,  514,  19  Pac.  876 
(to  determine  whether  peninsula  of  San 
Dieffo  is  within  limits  of  city  of  San  DleRo); 
Prince  v.  Fresno,  88  Cal.  407,  408.  26  Pac. 
606  (to  determine  whether  city  or  county 
of  Fresno  was  liable  to  recorder  for  his 
fees);  Oreen  v.  County  of  Fresno,  96  Cal. 
329,  380,  30  Pac.  644  (to  determine  liability 
of  county  to  constable  for  official  services 
rendered  in  criminal  cases  and  for  money 
expended);  In  re  Wetmore.  99  Cal.  146.  148, 
88  Pac.  769  (to  determine  validity  of  mu- 
nicipal bonds);  Derby  v.  Modesto.  104  Cal. 
615,  617.  38  Pac.  900  (to  determine  validity 
of  municipal  bonds);  Skinner  v.  Santa 
Rosa.  107  Cal.  464.  466,  29  L.  R.  A.  612,  40 
Pac.  742  (to  determine  validity  of  municipal 
bonds);  City  of  Los  Angreles  v.  State  L.  A 
T.  Co.,  109  Cal.  396,  897,  42  Pac.  149   (to  de« 
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termlne  defendant's  liability  for  certain 
taxes);  Market  St.  R.  Co.  v.  Hellman,  109 
Cal.  571.  677.  42  Pac.  226  (to  determine  lia- 
bility of  defendants  to  purchase  certain 
bonds);  White  v.  Clarke,  111  Cal.  426,  427. 
44  Pac.  164  (to  obtain  Judgrment  upon  ag:reed 
case);  McHenry  v.  Downer,  116  Cal.  20,  21, 
46  L..  R.  A.  737,  47  Pac.  779  (to  determine 
liability  of  tax  imposed  upon  plaintiff,  and 
ri^ht  of  defendant  as  tax-collector  to  en- 
force payment  thereof);  Board  of  Education 
V.  Grant,  118  Cal.  39.  40.  60  Pac.  5  (to  deter- 
mine ownership  of  certain  permanent  build- 
ingrs  erected  by  defendant  upon  certain 
school  lots  owned  by  city  and  county  of 
San  Francisco);  Bailey  v.  Johnson,  121  Cal. 
662,  64  Pac.  80  (to  determine  validity  of 
tax);  Kiernan  v.  Swan,  181  Cal.  410,  411.  63 
Pac.  768  (to  determine  rlg^ht  to  fees  as  con- 
stable In  criminal  cases);  Matter  of  Dodg^e, 
135  Cal.  612.  613,  67  Pac.  973  (to  determine 
assessor's  ri^ht  to  fifteen  per  cent  of  entire 
amount  of  poll-tax  collected);  County  of 
Humboldt  v.  Stern,"  136  Cal.  63.  64,  68  Pac. 
324  (to  determine  right  of  county  clerk  as 
ex  ofUcIo  clerk  of  board  of  supervisors  to 
receive  extra  compensation  for  extra  work 
done  by  him  in  preparing:  data  for  claim 
of  county  agralnst  state);  San  Francisco  L. 
Co.  V.  Bibb.  139  Cal.  326,  326.  73  Pac.  864 
(to  determine  question  whether  failure  of 
plaintiff  as  materialman  to  file  lien  relieves 
sureties  on  bond);  County  of  San  Diego  v. 
Schwartz,  146  Cal.  49.  78  Pac.  231  (to  de- 
termine right  of  county  treasurer  to  re- 
cover commission  on  sum  collected  as  col- 
lateral inheritance-taxes);  Matter  of  De 
Lucca.  146  Cal.  110,  111,  112,  113,  sub  nom. 
De  Lucca  v.  Price,  79  Pac.  863  (to  determine 
question  as  to  unexecuted  search-warrant); 
(!ouAty  of  Los  Angeles  y.  Kellogg,  146  Cal. 
690,  80  Pac.  861  (to  determine  right  of 
county  to  commissions  allowed  by  superior 
court  to  public  administrator  for  services 
rendered  after  expiration  of  his  term). 

a.  Same  *—  Consideration  restricted  to 
fnctn. — Under  this  section,  consideration  of 
court  is  restricted  to  facts  admitted,  and 
its  Judgment  can  not  be  based  upon  any 
other  facts  which  it  may  have  supposed 
plaintiff  could  establish. — Green  v.  County 
of  Fresno.  96  Cal.  329,  334,  30  Pac.  644. 

3.  Same— Interested  parties. — This  provi- 
sion has  reference  to  interested  parties,  au- 
thorized and  capable  of  litigating  question 
involved;  and  only  such  parties  may  by 
their  agreement  confer  Jurisdiction  upon 
court  *'to  hear  and  determine  case  and  ren- 
der Judgment  thereon  as  if  action  were  de- 
pending."— Matter  of  De  Lucca,  146  Cal.  110, 
112,  sub  nom.  De  Lucca  v.  Price,  79  Pac.  863. 


4.  Same — Same  —  Validity  of  tax. — This 
section  has  reference  to  interested  parties, 
authorized  and  capable  of  litigating  ques- 
tion involved.  Where  validity  of  tax  is  in 
question,  tax-collector  has  no  right,  without 
intervention  of  action,  to  submit  to  adjudi- 
cation controversy  regarding  validity  of 
such  tax,  in  which  rights  of  county  are  di- 
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rectly  involved,  without  opportunity  on  its 
part  to  be  heard;  and  objection  to  Jurisdic- 
tion, interposed  by  district  attorney  on 
behalf  of  county,  should  be  sustained.  Tax- 
payer and  county  are  only  parties  to  "ques- 
tion in  difference"  Involving  validity  of 
tax. — Bailey  v.  Johnson,  121  Cal.  662.  663,  64 
Pac.  80. 

Ck  Alildavlt<^In  Inimlllclent*  when^ — Affi- 
davit annexed  to  agreed  case,  under  above 
section,  is  InsufHcient  to  authorize  court  to 
entertain  proceeding  where,  instead  of 
showing  that  controversy  is  real,  its  lan- 
guage Is  that  "statement  of  case"  is  "real 
controversy";  and.  instead  of  stating  that 
proceedings  «.re  in  good  faith,  it  states 
that  "contention"  is  in  good  faith. — White 
V.  Clarke,  111  Cal.  425,  428,  44  Pac.  164. 

e.  Same — Must  contain  requisite  facta — 
No  aubatltnte. — Under  above  section  it  is 
necessary  that  there  should  be  afRdavit  that 
controversy  is  real,  and  proceedings  in  goodi 
faith.  Such  affidavit  must  contain  all  re-  ' 
quisite  facts,  and  agreed  statement  that 
there  is  such  affidavit  in  Justices'  court  can 
not  be  taken  as  substitute  for  affidavit. — 
Mellols   V.  Chaine,   20  Cal.   679.  680. 

7.  Amreed  statement  of  fneta— Dinresnrd- 
Ing  provlalon  of. — Parties  must  agree  on 
facts,  and  such  agreed  facts  are  facts  on* 
which  case  is  to  be  determined.  But.  if 
agreed  statement  of  facts  contains  provi- 
sion in  these  words:  "It  Is  expressly  agreed 
by  parties  hereto  that  facts  herein  admitted 
are  to  be  taken  by  court  subject  to  all  ob- 
jections of  competency,  relevancy,  and  ad- 
missibility, where  nature  of  evidence  neces- 
sary to  establish  facts  is  apparent  on  face 
of  such  statement,  and  same  shall  be  ad- 
mitted or  excluded,  in  whole  or  in  part,  as 
court  may  determine  after  hearing  objec- 
tions thereto."  It  may  well  be  doubted 
whether  court,  on  such  agreed  statement, 
w^lth  this  provision,  should  not  refuse  to 
hear  the  case  at  all,  or,  if  hearing  it,  disre- 
gard its  provisions. — Cannon  v.  Handley, 
72  Cal.  133,  143,  144,  13  Pac.  315. 

S,  Moot  «ttestlon»— liVin  not  be  consid- 
ered.— No  agreement  of  parties  can  be  In- 
voked to  call  for  decision  of  what,  to  them, 
or  either  of  them,  is  merely  moot  question, 
and  court  should  not  render  Judgments 
which  can  not  be  enforced  by  any  process 
known  to  law. — Johnson  v.  Malloy,  74  Cal. 
430,  432,  16  Pac.  228. 

9.  Officer  ought  not  to  stlpnlnte  as  t» 
what  facts. — An  officer,  either  of  state  or  of 
county,  or  city,  having  public  funds  or 
property  under  his  control,  ought  not  to 
enter  Into  stipulation  in  respect  to  facts  in 
case,  affecting  such  funds  or  property,  with- 
out acting  under  advice  of  counseL-^Uhler 
v.  Boyd,  41  Cal.  60. 

10*  €lvestlon  as  to  Issaamce  of  search, 
warrant— iJvrlsdletlon« — Superior  court  is 
without  Jurisdiction,  upon  submission  of 
controversy  to  it  without  action,  to  deter- 
mine question  as  to  whether  search-war- 
rant (requiring  search  of  premises  of  plain- 
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tiff  for  certain  property,  and  taking:  of  it, 
if  found),  already  issued  by  defendant,  as 
Justice  of  peace,  and  in  hands  of  sheriff  of 
county,  who  was  to  execute  same,  was  is- 
sued without  Jurisdiction  and  authority  of 
law. — Matter  of  De  Lucca,  146  Cal.  110,  111, 
sub  nom.  De  Lucca  t.  Price,  79  Pac.  863. 

11.  Special  JvrltidictloB  confeircd  by  thim 
Mevtion  Ih  linated  in  terms  to  hearing  and 
determination  of  such  questions  in  differ- 
ence as  will,  at  time  of  submission,  be  sub- 
ject of  "civil  action"  between  parties  mak- 
ine:  submission,  and  it  must  appear  in  such 
proceeding  by  affidavit  that  controversy  is 
real,  and  proceedings  in  good  faith  *'to  de- 
termine rights  of  parties";  in  other  words, 
there  must  be,  at  time  of  submission,  real 
controversy  between  parties  thereto,  whioh 
might  then  be  settled  in  civil  action  brought 
by  one  or  more  of  such  parties  against 
others. — Matter  of  De  Lucca,  146  Cal.  110, 
111,  79  Pac.  853. 

12.  Stlpalotlon  cob  not  affect  any  ancfl- 
tlon  of  low. — Counsel,  under  above  section, 
may  agree  as  to  facts,  but  they  can  not 
control  supreme  court  by  stipulation  as  to 
sole,  or  any,  question  of  law  to  be  deter- 
mined under  them.  When  particular  legal 
conclusion  follows  from  given  statement  of 
facts,  no  stipulation  can  prevent  court  from 
ao  declaring. — San  Francisco  L.  Co.  y.  Bibb, 
139  Cal.  325.  326,  73  Pac.  864. 

13.  liVliat  controversy  can  not  be  rab- 
mittcd  to  court  witliont  aetlon« — ^Where  Jus- 
tice of  peace  has  issued  search-warrant,  re- 
quiring search  of  premises  of  person  named 
for  certain  property,  which  warrant  is  in 
hands  of  sheriff,  who  is  threatening  to  exe- 
cute it,  and  such  person's  only  claim  is 
that  Justice  has.  In  exercise  of  duties  of  his 
office,  exceeded  his  Jurisdiction  in  Issuance 
of  such  warrant,  and  that  another  officer, 


not  party  to  proceeding,  acting  under  void 
warrant,  is  about  to  cause  him  damage, 
there  is,  manifestly,  no  civil  action  known 
to  our  law  which  could  be  maintained  by 
him  against  Justice.  If  any  "question  in 
difference"  then  exists  which  might  be  sub- 
ject of  civil  action,  it  is  question  between 
himself  and  officer  who  is  proceeding  to 
execute  warrant.  There  is  no  authority  for 
submission  of  such  contrpversy  to  court 
■without  action. — Matter  of  De  Lucca,  146 
Cal.  110,  112,  sub  nom.  De  Lucca  v.  Price,  79 
Pac.  853. 

14.  Tirhat  is  no  anbiect  of  <<clvll  action" 
in  state  conrt. — Statement  that  i^laintiff  duly 
"claimed"  land  as  homestead,  falls  far  short 
of  conferring  upon  him  any  interest  in  land 
or  right  to  question  defendant's  title;  and 
whether  plaintiff  would  have  right  to  enter 
land  as  homestead  under  United  States  Re- 
vised Statutes,  section  2289,  post,  if  patent 
under  which  defendant  claims  title  is  void, 
can  not  be  subject  of  civil  action  in  courts 
of  this  state.— White  v.  Clarke,  111  CaL  425, 
427,  44  Pac.  164. 

ICk  "What  questions  will  not  be  consid- 
ered.— It  is  no  part  of  duty  of  supreme 
court  to  investigate  and  decide  questions 
not  regularly  arising  in  due  course  of  liti- 
gation for  gratification  of  curiosity  of 
counsel,  or  to  serve  some  ulterior  purpose 
of  parties  who  choose  to  procure  them  to  be 
raised  by  themselves  against  others  who 
feel  no  interest  in  contest. — People  ex  rel. 
Tyler  v.  Pratt,  80  Cal.  223,  225. 

1«.  Tirho  can  not  litigate  as  party. — Tri- 
bunal, board,  or  officer  exercising  Judicial 
functions  is  not  authorized  to  litigate  as 
party  mere  question  as  to  whether  it  has, 
in  doing  of  official  act,  exceeded  its  Juris- 
diction.— Matter  of  De  Lucca,  146  Cal.  110, 
113,  sub  nom.  De  Lucca  v.  Price,  79  Pac.  853. 


§  1139.  JUDGMENT  ON,  AS  IN  OTHER  OASES,  BTTT  WITHOTTT  COSTS 
PBIOB  TO  NOTIOE  OF  TRIAL.  Judgment  must  be  entered  in  the  judgment- 
book  as  in  other  cases,  but  without,  costs  for  any  proceeding  prior  to  the  trial. 
The  case,  the  submission,  and  a  copy  of  the  judgment,  constitute  the  judgment- 
roll. 

History:     ESnacted  March  11,  1872,  re-enactment  of  S  378  Practice  Act. 

As  to  what  constitutes  JndffBieat-rollf  see,  ante»  9  870  and  note. 


§  1140.    JUDGMENT  MAT  BE  ENFOROED  OR  APPEALED  FROM  AS  IN 
AN  ACTION.     The  judgment  may  be  enforced  in  the  same  manner  as  if  it 
had  been  rendered  in  an  action,  and  is  in  the  same  manner  subject  to  appeal. 
History:     Enacted  March  11,  1872,  re-enactment  of  §  379  Practice  Act. 


As  to  how  money  Judarments,  and  otherst 
are  enforced,  see.  ante,  9  684  and  note. 


An  to  who  may  appeal,  see,  ante,  fi  936  and 
note. 
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CHAPTER  in. 

DISCHARGE  OF  PERSONS  IMPRISONED  ON  CIVIL  PROCESS. 


§  1143.  Persons  eonfined  may  be  discharged. 

1 1144.  Notice  of  application. 

1 1145.  Service  of  notice. 

§  1146.  Examination  before  jndf^. 

§  1147.  Interrogatories  may  be  in  writing. 

I  1148.  Oath  to  be  administered. 

§  1149.  Order  of  discharge. 

§  1150.  If    not     discharged,     prisoner    may 
again  apply,  when. 


1 1151. 
§1152. 
1 1153. 


§  1154. 


Discharge  final. 

Judj^ment  remains  in  force. 

Plaintiff  may  order  discharge  of  the 
prisoner,  who  shaU  not  thereafter 
be  liable  to  imprisonment  for  the 
same  cause  of  action. 

Plaintiff  to  advance  funds  for  sup- 
port of  prisoner. 


§1143.    PERSONS  CONFINED  MAY  BE  DISOHAEOBD.    Any  person  con- 
fined in  jail,  on  an  execution  issued  on  a  judgment  rendered  in  a  civil  action 
must  be  discharged  therefrom  upon  the  conditions  in  this  chapter  specified. 

History:     Enacted  March  11,  1872. 


PEESONS  CONPINED— CONTEMPT— 
DI8CHABGE. 

1.  Construction  of  section. 

2.  Contempt  in  refusing  to  pay  alimony — Dis- 

charge. 

3.  Same  —  Immediate  re-examination  of  mat- 

ter. 

4.  Same  —  Same  —  Ability  to  obey  order  of 

court  is  an  element. 

5.  Prisoner  is   in   custody  as  under   an  exe- 

cution, when. 

1.  CoBMtmetioB  of  section. — Above  and 
next  succeediner  section  of  this  chapter  pro- 
vide that  person  confined  in  Jail  on  an  exe- 
cution rendered  In  civil  action,  may,  upon 
notice,  apply  to  Judge  of  superior  court  of 
county  for  his  dischargre;  that  judge  must 
examine  him  under  oath  as  to  his  property 
and  effects,  and  his  ability  to  pay,  etc.,  and 
hear  such  other  and  pertinent  evidence  as 
may  be  produced  by  him  or  creditor;  and 
that  if,  upon  examination,  judge  is  satis- 
fied that  prisoner  should  be  discharged,  he 
must,  after  administering  prescribed  oath, 
order  his  discharge.  But  prisoner  in  jail 
for  contempt  for  non-compliance  with  gen- 
eral order  of  court  for  payment  of  alimony 
to  his  wife,  is  person  included  in  above  sec- 
tion, and  can  not  be  confined  for  a  lifetime, 
especially  where  his  inability  to  pay  Is 
clearly  established. — In  matter  Wilson,  75 
Cal.  680,  582,  17  Pac.  698. 


a.  Contempt  In  refnaln^  to  pmy  alimony-. 
Dlacharire. — If  husband  is  committed  for 
contempt  for  refusing  to  obey  an  order 
directing  him  to  pay  alimony  to  his  wife, 
he  is  entitled  to  be  discharged  under  above 
and  next  succeeding  section,  upon  proof  of 
his  inability  to  pay. — In  matter  Wilson.  76 
Cal.  580,  682,  6$4.  17  Pac.  698. 

S.  Same  —  Immediate  re -examination  ot 
matter. — Where  defendant,  in  divorce  suit, 
has  been  ordered  to  pay  alimony  to  his 
wife,  and  has  been  adjudged  guilty  of  con- 
tempt for  refusing  to  do  so  after  an  exam- 
ination as  to  his  ability  to  pay.  and  makes 
no  application  under  above  section  to  be 
discharged  from  custody,  court  can  not  be 
required  to  Immediately  examine  into  mat- 
ter again  before  expiration  of  ten  days. 
—Spencer  v.  Lawler,  79  Cal.  215.  217,  21  pkc 
742. 


4.  Same— Same— Ability  to  ober  order  of 
eonrt  i«  an  element  entering  into  the  of- 
fehse  of  failure  to  obey;  "a  person  can  not 
be  imprisoned  indefinitely  for  the  non-per- 
formance of  an  Impossibility." — Ex  parte 
Overend,  122  Cal.  201,  202,  54  Pac.  740. 

5»  Priaoner  la  tn  cnatody  aa  nnder  an 
execution,  when. — In  case  of  civil  contempt, 
that  is,  when  defendant  in  civil  action  Is 
ordered  to  pay  money  generally  to  plain- 
tiff, and  is  committed  until  he  shall  have 
paid  it,  prisoner  is  in  custody  as  under 
execution.— In  matter  Wilson,  76  Cal  680 
582,  584,  17  Pac.  698. 


§  1144.  NOTICE  OP  APPLICATION.  Such  person  must  cause  a  notice  in 
writing  to  be  given  to  the  plaintiff,  his  agent,  or  attorney,  that  at  a  certain 
time  and  place  he  will  apply  to  a  judge  of  the  superior  court  of  the  county  in 
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which  such  person  may  be  confined,  for  the  purpose  of  obtaining  a  discharge 

from  his  imprisonment. 

History:     Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  114. 

Am  to  coBvtmctloit  of  ■ectlon,  see,   ante,  That    real     partr    in    Intereat    must     be 

9  1143  and  note.  named,   aad   aerrcd  wltk   notice,   and   other 

As   to  kow  notice  and  papem  are   to  be  papers,  at  his  residence,  or  throngrh  post- 

•er^-cd,  see,  ante,  99  1010  et  seq.  and  notes.  oAeet  see,  ante,  9  1011  and  note. 

§1146.  SESVIOE  OF  NOTICE.  Such  notice  must  be  served  upon  the 
plaintiff,  his  agent,  or  attorney,  one  day  at  least  before  the  hearing  of  the 
application. 

History:     Enacted  March  11,  1872. 

As  to  serrlee  on  nonresidents,  see,  ante,  9  1016  and  note. 

§  1146.  EXAMINATION  BEFORE  JUDGE.  At  the  time  and  place  speci- 
fied in  the  notice,  such  person  must  be  taken  before  such  judge,  who  must 
examine  him  under  oath  concerning  his  estate  and  property  and  effects,  and 
the  disposal  thereof,  and  his  ability  to  pay  the  judgment  for  which  he  is  com- 
mitted ;  and  such  judge  may  also  hear  any  other  legal  and  pertinent  evidence 
that  may  be  produced  by  the  debtor  or  the  creditor. 

History:     Enacted  March  11,  1872. 

An  to  constmctlon  of  section,  see,  ante,  9  1148  and  note. 

§  1147.  INTERBOGATOBIES  MAT  BE  IN  WBITINa.  The  plaintiff  in 
the  action  may,  upon  such  examination,  propose  to  the  prisoner  any  interroga- 
tories pertinent  to  the  inquiry,  and  they  must,  if  required  by  him.  be  proposed 
and  answered  in  writing,  and  the  answer  must  be  signed  and  sworn  to  by  the 

prisoner. 

History:     Enacted  March  11,  1872. 

As  to  constmctlon  of  section,  see,  ante,  9  1143  and  note. 

§1148.  OATH  TO  BE  ADMINISTERED.  If,  upon  the  examination,  the 
judge  is  satisfied  that  the  prisoner  is  entitled  to  his  discharge,  he  must  admin- 
ister to  him  the  following  oath,  to  wit:  '*I, ,  do  solemnly  swear  that 

I  have  not  any  estate,  real  or  personal,  to  the  amount  of  fifty  dollars,  except 
such  as  is  by  law  exempted  from  being  taken  in  execution ;  and  that  I  have  not 
any  other  estate  now  conveyed  or  concealed,  or  in  any  way  disposed  of.  with 
design  to  secure  the  same  to  my  use,  or  to  hinder,  delay,  or  defraud  by  cred- 
itorSy  so  help  me  God.'* 

History:     Enacted  March  11,  1872. 

§  1149.  OBDER  OF  DISCHARGE.  After  administering  the  oath,  the  judge 
must  issue  an  order  that  the  prisoner  be  discharged  from  custody,  and  the 
officei,  upon  the  service  of  such  order,  must  discharge  the  prisoner  forthwith, 
if  he  be  imprisoned  for  no  other  cause. 

History:     Enacted  March  11,  1872. 
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1,  Order  of  dlarharffc-— No  appeal  after 
iilxty  days. — Order  discharginsr  judgment- 
creditor  from  Imprisonment  fs  special  or- 
der entered  after  final  Judgrment,  and  no 
appeal    lies    therefrom   after    expiration    of 


sixty  days  from  entry  of  order. — ^Wells  F. 
Co.  V.  Anthony,  36  Cal.  696,  €99. 

Aa  to  when  and  froat  what  aa  appeal  aai 
be  takea*  see,  ante,  I  9S9  and  note. 


§1160.  IF  NOT  DISOHABGED,  PBI80NEB  HAT  AGAIN  APPLT, 
WHEN.  If  such  judge  does  not  discharge  the  prisoner,  he  may  apply  for  his 
discharge  at  the  end  of  every  succeeding  ten  days,  in  the  same  manner  as  above 
provided,  and  the  same  proceedings  must  thereupon  be  had. 

History:     Enacted  March  11,  1872. 


§  1161.  DISOHABGE  FINAL.  The  prisoner,  after  being  so  discharged,  is 
forever  exempted  from  arrest  or  imprisonment  for  the  same  debt,  unless  he  be 
convicted  of  having  wilfully  sworn  falsely  upon  his  examination  before  the 
judge,  or  in  taking  the  oath  before  prescribed. 

History:     Enacted  March  11,  1872. 


1«     Coateatpt  for  refaalas  to  pay  allaioar 
aad     eovBoel     feea— Rlslit     to     dlochaiv^* — 

Where  party  has  been  committed  for  con- 
tempt  for  disobeying  order  in  divorce  suit 
to  pay  his  wife  alimony,  and  has  been  dis- 
charg^ed.  but  is  subsequently  committed  by 
an  order  requiring:  his  imprisonment  until 
he  has  complied  with  order  of  superior  court 
to  pay  all  alimony  and  counsel  fees  accrued 
prior    to    his    last    dischargee,    as    well 


monthly  alimony  accruing  since  that  time, 
order  is  certainly  invalid  so  far  as  it  re- 
quires payment  of  counsel  fees  and  ali- 
mony, whether  permanent  or  temporary, 
due  prior  to  first  discharge  of  prisoner,  and 
he  is  entitled  to  his  dischargre  on  habeaa 
corpus  for  refusal  to  comply  with  order.— » 
Ex  parte  Batchelder,  96  Cal.  233,  234,  31 
Pac.  46. 


§  1162.  JUDGBSENT  REMAINS  IN  FOBOX.  The  judgment  against  any 
prisoner  who  is  discharged  remains  in  full  force  against  any  estate  which  may 
then  or  at  any  time  afterward  belong  to  him,  and  the  plaintiff  may  take  out  a 
new  execution  against  the  goods  and  estate  of  the  prisoner,  in  like  manner  as 
if  he  had  never  been  committed. 

History:     Enacted  March  11,  1872. 


§1163.  PLAINTIFF  HAT  ORDER  DISCHARGE  OF  THE  PRISONER, 
WHO  SHALL  NOT  THEREAFTER  BE  LIABLE  TO  DIPRISONMENT  FOR 
THE  SAME  CAUSE  OF  ACTION.  The  plaintiff  in  the  action  may  at  any  time 
order  the  prisoner  to  be  discharged,  and  he  is  not  thereafter  liable  to  imprison- 
ment for  the  same  cause  of  action. 

History:     Enacted  March  11,  1872. 

• 

§1164.  PLAINTIFF  TO  ADVANCE  FUNDS  FOR  SUPPORT  OF  PRIS- 
ONER. Whenever  a  person  is  committed  to  iail  on  an  execution  issued  on  a 
judgment  recovered  in  a  civil  action,  the  creditor,  his  agent,  or  attorney  must 
advance  to  the  jailer,  on  such  commitment,  sufficient  money  for  the  support  of 
the  prisoner  for  one  week,  and  must  make  the  like  advance  for  every  succes- 
sive week  of  his  imprisonment;  and  in  case  of  failure  to  do  so,  the  j&iler  must 
forthwith  discharge  such  prisoner  from  custody,  and  such  discharge  has  the 
same  effect  as  if  made  by  order  of  the  creditor. 

History:     Enacted  March  11,  1872. 
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Showing  required  of  plaintiff  in  for- 
cible entiy  or  detainer.  Of  de- 
fendant. 

Complaint  must  be  amended  in  cer- 
tain cases. 

Verdict  and  judgment.  [What  shall 
declare.] 

Verification  of  complaint  and  an- 
swer.    [Bepealed.] 

Effect  of  an  appeal  upon  the  judg- 
11    nt. 

Bules  of  practice. 

Appeals,  how  taken,  etc. 

Belief  against  forfeiture  of  lease. 


§  1169.  FORCIBLE  XMTBT  DEFINED.  Every  person  is  guilty  of  a  forc- 
ible entry  who  either: 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a  house,  or  by  any 
kind  of  violence  or  circumstance  of  terror  enters  upon  or  into  any  real  prop- 
erty ;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns  out  by  force, 
threats,  or  menacing  conduct,  the  party  in  possession. 

History:     Bnacted  March  11,  1872. 


POBCIBLE  ENTBY— WHAT  CON- 
STITUTES. 

1.  Construction — Of  code  seetions. 

2.  Same-— Of  statute  of  1866. 

3.  Essential    elements  —  Entry    without 

force. 

4.  Findings — Insufficiency  of  evidence. 

5.  Same— Title  in  defendant — ^When  im- 

material. 

6-  8.  Forcible  entry — Acts  more  than  tres- 
pass. 

9.  Same — Acts  to  be  considered. 

10.  Same — ^Breaking  doors. 

11, 12.  Same— Display  of  force. 

13.  Same — ^Destruction  of  property. 

14.  Same  —  Disturbance    of    possession—* 

Damages. 

15.  Same — Entry  by  fraudulent  pretense. 

16.  Same — Entry  by  removal  of  lock  from 

door — Guilty  of  **  forcible  entiy.'* 

17.  Same — Evidence  of  force. 

18.  Same — ^Facts  which  do  not  show. 

19.  Same — Force  is  necessary  element 

20.  Same — Intention  of  statute. 

21.  Same — Is  prohibited  by  law. 

22.  Same— Nice  distinction  as  to  amount 

of  force  unnecessary. 

23.  Same— No  implied  right  to  maintain 

trespass,  when. 


24.  Same — Personal  presence  unnecessary. 

25.  Same — Personal  violence. 

26.  Same  —  Peaceable   entry  —  Subsequent 

exclusion  by  force. 

27.  Same — What  constitutes. 

28.  Unlawful  entry — Entry  during  absence 

of  occupant  and  removing  his  furni- 
ture is  not,  when. 

29, 30.  Same — Entry  on  actual  possession  is — 
Good  or  bad  faith  does  not  affect 
right  of  recovery. 

31.  Same — Same — Entry  on  mining  claim 

— Want  of  good  faith. 

32.  Same — Peaceable  entry  in  good  faith 

is  not. 

83.  Same — What  remedy  was  intended  for 
— Entry  in  good  faith. 

34.  Same — What  will  sustain  charge  of. 

Am  to  what  is  forclMe  «Btrrt  see  note  18 
Am.  Dec.  139. 

1.  CoBstruetlon— Of  code  aectlons. — Above 
section  and  sections  160-179.  post*  provide 
for  entire  field  of  forcible  entry  and  detainer 
(including  holdlngr  over  of  tenants,  etc.), 
and  complete  mode  of  procedure  In  those 
cases  is  herein  prescribed.  All  prior  stat- 
utes upon  subject  were  thereby  repealed. 
— Hemstreet  v.  Wassum,  49  Cal.  273,  274. 

2.^  Same— Of  atatvte  of  1866. — Under  old 
statute  of  1866  (Stats.  1865-6  p.  768),  there 
were  two  distinct  offenses  defined:  1.  For- 
cible entry;    2.  Forcible  detainer;  and  there 
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were,  under  that  statute,  four  separate 
causes  of  action,  or  grounds  for  relief: 
1.  Forcible  entry;  2.  Forcible  detainer,  as 
defined  in  second  section;  3.  Forcible  de- 
tainer, as  defined  in  third  section;  4.  Fraud 
as  an  adjunct  of  each.  These  causes  of  ac- 
tion mierht  all  be  united  in  same  complaint, 
but  it  was  necessary  to  state  them  sepa- 
rately, or  complaint  would  be  demurrable 
on  that  ground. — Shelby  v.  Houston,  38  Cal. 
410,  419. 

8,  EMientlal  elements  —  Entry  without 
force. — ^Under  the  provisions  of  the  above 
section,  a  person  is  not  suilty  of  forcible 
entry  where  his  entry  upon  the  premises  is 
not  accompanied  by  any  violence  or  cir- 
cumstances of  terror,  and  he  does  not  turn 
out  by  force,  threats,  or  menacing  conduct 
the  party  in  possession. — -Edwards  v.  Bod- 
kin, 43  Gal.  App.  405,  186  Pac.  423. 

4.     FlndlnK*— Ittaiilllclcmcy   of  evidence. — 

In  an  action  for  forcible  entry  and  detainer 
to  recover  the  possession  of  a  tract  of 
land,  a  flndingr  of  the  maklne:  of  such  entry 
as  is  defined  in  the  above  section  is  not  sus- 
tained in  those  cases  in  which  there  is  no 
evidence  of  violence,  or  offer  of  violence,  or 
show  of  superior  force  attendant  upon  the 
entry  of  the  defendant  upon  the  land. — In- 
erram  v.  Slayton.  33  Cal.  App.  360.  165  Pac. 
1026,  following:  the  doctrine  in  Castro  v. 
Tewksbury,  69  Cal.  662,  11  Pac.  859. 

B.  Same— Title  In  defendant— When  Im- 
■tnterlal. — In  an  action  for  forcible  entry 
to  recover  possession  of  a  tract  of  land 
where  it  is  shown  that  at  the  time  of  the 
defendant's  entry  the  plaintiff  was  in  the 
actual  peaceable  possession  of  the  land, 
the  question  of  the  defendant's  title  is  not 
material  to  recovery,  for  one  who  enters 
where  actual  possession  has  been  acquired 
by  another,  may  do  so  only  in  a  peaceable 
way  or  under  authority  of  a  Judgement  of 
court,  excepting:  where  he  enters  under 
some  form  of  permission  g^iven  by  the  occu- 
,  pant. — Ingrram  v.  Slayton,  33  Cal.  App.  360, 
165  Pac.  1026.  followingr  the  doctrine  in 
Carteri  v.  Roberts.  140  Cal.  164.  73  Pac.  818. 

6«     Forcible  entry— Act*  more  than  tree- 
paM. — Acts   which   are   more   than   trespass 
.  constitute   forcible   entry. — Ely   v.    Yore,   71 
Cal.  130,  131,  11  Pac.  868. 
See  pars.  9,  11,  this  note. 

Aa  to  nice  distinction  as  to  amount  of 
force  necessary*  see  par.  22,  this  note. 

7.  Thus  where  a  man  enters  upon  land  In 
the  peaceable  possession  of  another,  with 
a  number  of  men  acting:  under  his  direc- 
tion and  control,  and  takes  and  maintains 
possession  with  a  display  of  force,  accom- 
panied with  such  acts  as  are  calculated  to 
intimidate  the  occupant  and  prevent  his  re- 
sisting the  intrusion,  this  constitutes  for- 
cible entry  under  the  above  section. — 
Knowles  v.  Crocker  Estate  Co.,  149  Cal.  278, 
86  Pac.  715. 


8.  Where  plalntlflf  was  In  actual  and 
peaceable  possession  of  premises,  upon 
which  defendant,  at  unusual  time  and  with 
Iarg:e  number  of  men,  entered  by  tearins^ 
down  fence  and  removing:  its  materials  to 
another  part  of  land,  such  acts  are  more 
than  trespass;  they  constitute  forcible  en- 
try.—Ely  V.  Yore.  71  Cal.  ISO,  133,  11  Pac 
868. 

9.  Same— Acts  to  be  considered. — To  de- 
termine whether  entry  is  forcible  or  not 
within  meaning  of  this  statute,  all  that 
transpired  between  coming:  of  one  of  parties 
and  g:oing:  of  other  should  be  taken  into 
account. — Valencia  v.  Couch,  82  Cal.  339, 
345.  91  Am.  Dec.  589. 

See   pars.   6-8,  this  note. 

10.  Same — Breaking  doors« — Forcible  en- 
try is  committed  by  breaking:  doors,  etc.,  of 
building:,  without  doing:  any  violence  to 
person  in  possession  of  such  building. — 
Brawley  v.  Risdon  I.  Works,  38  Cal.  676.' 
677. 

As  to  entry  by  removal  of  lock,  see  par. 

16,   this  note. 

11.  Same-— Display  of  force* — Where  en- 
try Is  made  with  such  display  of  force,  ac- 
companied by  destruction  of  property  upon 
land  upon  which  entry  is  made.  It  is  forci- 
ble entry,  whether  owner  of  land  was  or 
was  not  present  at  scene  of  action. — Ely  v. 
Yore,  71  Cal.  130,  133,  11  Pac.  868;  Knowles 
V.  Crocker  Estate  Co.,  149  Cal.  278,  86  Pac 
715. 

See  pars.  6-8,  this  note. 

12.  Under  the  code,  peaceable  entry  upon 
land  is  permissible,  but  entry  by  force  and 
violence  is  prohibited.  The  code  expression 
of  an  entry  by  "violence  or  circumstances 
of  terror"  is  equivalent  of  English  statu- 
tory law  expression  of  "with  strong  hand  a 
multitude  of  people.'*  To  constitute  such 
entry  under  either  law,  it  is  not  necessary 
that  it  should  be  accompanied  with  tumult 
or  riot,  directed  agrainst  person  of  party  in 
possession.  It  will  be  suflicient  if  it  is  at- 
tended with  such  display  of  force  as  mani- 
fests an  Intention  to  intimidate  party  in 
possession,  or  deter  him  from  defending'  bis 
rig:hts  or  to  excite  him  to  repel  invasion  of 
his  possession,  and  thus  bring:  about  condi- 
tion of  thingrs  which  law  is  intended  to 
prevent  and  punish,  namely,  acts  tending  lo 
excite  breach  of  peace. — Ely  v.  Yore,  71 
Cal.  130,  133,  11  Pac.  868. 

18.     Same  —  Destrvctlon      of      property. 

Where  entry  is  made  with  such  display  of 
force,  accompanied  by  destruction  of  prop- 
erty, upon  land  on  which  entry  is  made,  it 
is  forcible  entry  whether  owner  of  land 
was  or  was  not  present  at  scene  of  action. 
—Ely  V.  Yore,  71  Cal.  130,  133,  11  Pac.  SSs! 

14..  Same  —  Disturbance  of  possession^— 
Damages. — A  tenant  from  month  to  month 
is  as  much  entitled  to  damages  for  illegal 
interference    with   his   premises   as    is    any 
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other    tenant. — Alden    v.   Mayfleld,    163   Cal. 
733,  127  Pac.  44. 

Aa  t*  thie  measure  of  damavea  when  the 
leMee  la  evicted  or  prevented  from  taklav 
poaaeaalon,  see  note  100  Am.  Dec.  428. 

Aa  to  ateMiare  of  daaiaire*  for  breaeh  of 
eovenant  for  avlet  poaaeaalon,  see  note  68 
Am.  Rep.  606. 

Aa  to  what  mar  amount  to  eviction,  see 

note  17  Am.  Rep.  62. 

IS.     Same— Entry  by  fravdnlent  pretense. 

— Where,  while  negotiating  for  an  exchange 
of  properties,  one  of  the  parties,  by  a  fraud- 
ulent pretense  that  she  desired  to  make  a 
temporary  Inspection  of  the  house,  took 
actual  possession  and  permanent  occupancy 
of  the  premises  without  consent  of  the 
owner,  and  refused  to  surrender  possession 
after  written  demand,  this  constitutes  un- 
lawful entry. — ^White  v.  Pfleffer,  166  Cal. 
740,  134  Pac.  821. 

10.     Same — ^Entry  by  removal  of  lock  from 

door Gvllty  of  "forcible  entry." — ^Under  the 

provisions  of  the  above  section  where  a 
landlord,  in  the  absence  of  a  tenant  re- 
moves the  lock  from  the  door  by  means  of 
which  access  was  had  to  the  premises,  to 
which  lock  the  tenant  had  the  key,  and 
substituted  another  lock  in  place  thereof, 
he  thereafter  removed  from  the  premises 
the  property  belonging  to  the  tenant,  moved 
Into  the  premises  property  belonging  to 
himself  and  associates  and  thereafter  con- 
tinued to  occupy  the  premises  to  the  ex- 
clusion of  the  lessor,  is  guilty  of  forcible 
entry. — California  Products,  Inc.  v.  Mit- 
chell, —  Cal.  App.  — .  198  Pac.  646.  applying 
the  doctrine  in  Winchester  v.  Becker,  4  Cal. 
App.  382,  88  Pac.  296. 

Aa  to  entry  by  breafclns  doors,  see  par. 
10,  this  note. 

17.  Same  —  Evidence  of  force- — ^Where 
party  of  four  or  five  men  enter  building 
occupied  by  another,  in  night-time,  during 
hours  of  sleep,  and  take  possession,  and 
avow  intention  to  keep  possession,  and 
actually  do  keep  possession,  it  is  sufficient 
evidence  of  force  to  maintain  action  of 
forcible  entry  and  detainer. — Scarlett  v. 
Lamar  que,   6  Cal.  63. 

18.  Same «- Facts  which  do  not  show 
forcible  entry.— Castro  v.  Tewksbury,  69 
Cal.  662,  665,  666,  11  Pac.  889. 

19.  Same— Force  la  necessary  element. — 
In  cases  of  forcible  entry,  force  Is  neces- 
sary element.— Olddings  v.  *76  L.  &  W.  Co., 
88  Cal.  96.   100,   23  Pac.   196. 

Aa  to  nice  distinction  as  to  amount  of 
force  necessary,  see  par.  22,  this  note. 

90.  Same— Intention  of  statate  was  to 
meet  case  where  entry  Is  accomplished 
without  force,  but  is  restrained,  and  right- 
ful owner  or  person  entitled  to  possession 
la  driven  off  and  excluded  by  force  and 
violence.  Complaint  in  such  case  is  not 
demurrable,  because  unlawful  entry  and 
forcible  detainer  are  alleged  in  one  count 


—Kerr  v.  O'Keefe,  138  Cal.  416,  422,  71  Pac. 
447. 

As  to  theory  and  purpose  of  statate,  see, 
post,  1161,  note  par.  1. 

21.  Same — Is  prohibited  by  law.— Law 
prohibits  forcible  entry,  even  by  person  en- 
titled to  possession,  as  it  necessarily  tends 
to  breach  of  peace. — Brown  v.  Perry,  39  Cal. 
23,  24. 

22.  Same— Nice  distinction  as  to  amount 
of  force  unnecessary. — In  forcible  entry 
and  detainer,  no  nice  distinction  as  to 
amount  of  force  necessary  to  constitute  an 
entry.  If  forcible  one,  should  be  made. 
"Circumstances  of  terror  which  leave  no 
room  to  doubt  that  entry  was  not  of  peace- 
able character  which  law  permits  to  be 
made,  are  sufficient." — Gray  v.  Collins,  42 
Cal.    162,    168. 

As  to  force*  see  pars.  6-8,  this  note. 

As    to    force   belair   u   necessary    element* 

see  par.   19,  this  note. 


Same— No  Implied  right  to  maintain 
trespass,  when« — If  person  has  right  to 
possession  of  real  property,  and  to  make 
forcible  entry  thereon,  o'ne  in  wrongful 
possession  has  no  implied  right  to  maintain 
trespass  in  such  case. — Canavan  v.  Qray, 
64  Cal.  6,  8,  27  Pac.  788. 


2M.     Same  — 

—It  is  not  necessary  that  person 
should  be  actually  present  in  order  to  be 
guilty  of  forcible  entry,  nor  that  he  should 
actually  assist  therein;  he  is  guilty  of 
forcible  entry  if  entry  made  with  force  is 
made  by  another  under  his  direction, 
agency,  or  procurement. — ^^inturn  v.  Burr, 
20  Cal.  48,  49. 

2S.  Same— Personal  violence. — In  forcible 
entry,  there  must  be  something  of  personal 
violence,  either  threatened  or  actual.  If, 
when  possession  of  premises  is  demanded 
of  party,  he,  by  word  or  act,  look  or  ges- 
ture, gives  reasonable  ground  to  apprehend 
use  of  force  to  prevent  rightful  claimant 
from  obtaining  peaceable  possession,  this 
would  be  sufficient.  It  is  not  necessary  for 
claimant  to  wait  until  actual  violence  is 
resorted  to. — Dickinson  v.  Maguire,  9  Cal. 
46,   49. 


2«.  Same  —  Peaceable  entry— Subsequent 
exclusion  by  force. — Although  entry  was 
peaceably  made,  subsequent  exclusion  of 
plaintiff  by  force  and  threats  constitutes 
forcible  entry  under  statute. — Kerr  v. 
O'Keefe,    138   Cal.    415,   421,    71   Pac.   447. 

As  to  entry  by  removlnir  lock,  substitut- 
ing another,  nnd  removing  personal  prop- 
erty from  building,  see  par.  16,  this  note. 

27.  Same — WkAt  constitutes. — ^Where  one 
party  has  actual  and  peaceable  possession. 
It  is  forcible  entry  for  another  party  to 
invade  that  possession  with  multitude  of 
people  not  needed  for  taking  peaceable  pos- 
session of  his  own,  especially  where  there 
Is  not  only  show  of  force,  but  it  is  actually 
used   In   repeated   instances   while   engaged 
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in  effecting:  an  entry  and  ouster. — Valencia 
y.  Couch,  32  Cal.  339,  346,  91  Am.  Dec.  589. 

As  to  what  comstltatcfl  force*  see'  pars. 
6-8,  9,  11,  12,  this  note. 

28.  Unlawfnl  en<iT— Eliitrj'  darlnir  ab- 
•ence  of  occnpnnt  and  remoTlmir  l^is  farnl- 
tore  Is  not*  wbeu. — If  person  has  title  to 
house,  with  present  right  of  possession,  he 
may  enter  during:  occupant's  absence,  and 
remove  latter's  furniture  without  being: 
gruilty  of  unlawful  entry. — Powell  v.  Lane, 
45   Cal.   677,  678. 

29.  Same— Batry  on  actual  possession  Is 
—Good  or  bad  faith  does  not  affect  rfsht 
of  recovery. — Under  the  code,  all  entries 
on  actual  possession  of  another  are  un- 
lawful, and  question  of  g:ood  or  bad  faith 
on  part  of  defendant  no  long:er  affects  rig:ht 
of  recovery  in  this  form  of  action. — Voll  v. 
Hollls,  60  Cal.  569.  676;  Holland  v.  Green, 
62  Cal.  67,  68;  Giddlng:8  v.  The  '76  L.  &  W. 
Co.,  83  Cal.  96,  101.  28  Pac.  196;  Kerr  v. 
O'Keefe,  138  Cal.  416,  421,  71  Pac.  447. 

80.  Cases  of  Thompson  v.  Smith,  28  Cal. 
527,  632;  Shelby  v.  Houston,  38  Cal.  410,  422, 
have  no  application,  as  to  this  point,  under 
this   code. — ^Voll   v.   Hollis,   60   Cal.    569,    675. 

31.  Same— Same— Bntry  on  mlnlnir  claim 
—Want  of  Kood  faith. — A  person  who  knows 
that  mining:  claim  is  in  actual  possession 
of  another  can  not  honestly  believe  that  it 
is  vacant  and  subject  to  entry  and  reloca- 
tion, and  entry,  under  such  circumstances, 
can  not  be  made  in  g:ood  faith,  unless  it  is 
made  under  some  rlg:ht,  or  color  of  right, 
or  claim  of  leg:iil  rigrht  to  make  entry. 
Such  claim  of  rlg:ht  must  exist  before  en- 
try, to  constitute  grood  faith  in  making: 
entry.     If  it  does  not,  entry  is  made  with- 


out rig:ht,  or  color  of  title,  and  ia  an  entry 
in  bad  faith;  for  actual  possession  in  an- 
other Is  prima  facie  evidence  of  title  in 
possessor,  and  is  protected  by  law  as 
ag:ainst  lawless  Invasion  with  right,  or 
color  of  rig:ht;  but  one  who  has  title  and 
present  rig:ht  of  possession  may  always 
take  peaceable  possession  of  what  he 
claims  to  be  his  own. — Phenix  M.  &  M.  Co. 
V.  Lawrence,  55  Cal.  143,   145. 


Same— Peaceable  entry  In  ^ood  faith 
Is  not. — An  entry  Is  not  unlawful  which 
was  made  peaceably  and  in  g:ood  faith. — 
Powell  V.  Lane,  45  Cal.  677.  678,  approving 
Shelby  v.  Hduston,  38  Cal.  410.  422;  Town- 
send  V.  Little,  45  Cal.  678,  676. 

88.  Same — What  remedy  was  Intended 
for^-Bntry  In  good  faith,  under  color  of 
right,  is  not  within  statute  of  forcible  en- 
try and  detainer.  This  remedy  was  not 
intended  for  adjustment  of  adverse  claims, 
but  as  means  of  redress  and  punishment  in 
cases  of  wilful  wrong.  It  was  not  intended 
as  substitute  for  action  of  ejectment,  as  it 
undoubtedly  would  be  if  statute  were  con- 
strued as  applying  In  all  cases  where  entry 
is  wrongful.  It  should  be  regarded  as  ap- 
plying only  in  those  cases  where  entry  is 
mala  flde  as  well  as  wrongful;  and  its  pro- 
visions can  not,  with  propriety,  be  further 
extended. — Janson  v.  Brooks,  29  Cal.  214 
221. 

84.     Same — "Whmt  will  sustain   charge   of. 

— It  seems  that  possession  which  Is  suffi- 
cient to  sustain  charge  of  forcible  entry 
is  sufficient  to  sustain  charge  of  unlawful 
entry. — Shelby  v.  Houston,  88  Cal.  410,   423. 

As  to  complaint  in  nnlawfnl  detnlnerp  see. 
post,   S  1166  and  note. 


§  1160.  FORCIBLE  DETAINER  DEFINED.  Every  person  is  ^Ity  of  a 
forcible  detainer  who  either : 

1.  By  force,  or  by  menaces  and  threats  of  violence,  unlawfully  holds  and 
keeps  possession  of  any  real  property,  whether  the  same  was  acquired  peace- 
ably or  otherwise;  or, 

2.  Who,  in  the  night-time,  or  during  the  absence  of  the  occupant  of  anv 
lands,  unlawfully  enters  upon  real  property,  and  who,  after  demand  made  for 
the  surrender  thereof,  for  the  period  of  five  days,  refuses  to  surrender  the 
same  to  such  former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of  this  subdivision,  is  one 
who,  within  five  days  preceding  such  unlawful  entry,  was  in  the  peaceable  and 
undisturbed  possession  of  such  lands. 

History:     Enacted  March  11,  1872. 

6.  First  section  of  statute  of  1866. 

7.  Same — Inclosure  of  land— Actual  per- 
sonal presence  need  not  be  proved. 

8.  Same — ^Legislative  power. 

9.  Same— No  substitute  for  ejectment. 

10.  Same  —  Substantiallj  same  as  act   of 
1866. 


FORCIBLE  DETAINER. 

1.  Construction   of   section — Constructive 

forcible  detainer. 

2.  Same — ^Demand  made  for  surrender  of 

premises. 

3,4.  Elements  of — Entry  during  absence  of 
plaintiff. 

5.  Same — Prior  possession  of  plaintiff. 
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IL  Same — ^What  will  not  be  tolerated. 

12.  Forcible   detainer — ^Aiter  ejectment-^ 
Mistake  in  remedy. 

13y  14.  Same — Can  not  be  maintained,  when. 

15.  Same  —  Constructive  —  Temporary  ab- 
sence from  premises. 

•  16.  Same — Demand  and   refusal   must   be 
after  entry. 

17.  Same — Demand   for   surrender,  when 

necessary. 

18.  Same — Entry  on   public   lands  in  ab- 

sence of  occupant. 

19.  Same — Entry   within   one  year — Vari- 

ance. 

20.  Same — Landlord,  relying  on  possession 

of  tenant,  can  not  recover. 

21.  Same  —  ^'Peaceable  and  undisturbed 

possession,"  what  it  is. 

22,  23.  Same  —  Peaceable    possession    without 
actual  presence. 

24.  Same — Plaintiff  must  show,  what. 

25.  Same — Plaintiff  need  not  show  that  de- 

fendants hold  by  force. 

26,27.  Same  —  Though    entry    was    without 
force. 

28.  Same — What  does  not  amount  to  force. 

29.  Same— What  is  not. 

30.  Same — ^What  must  be  proved — ^Porce. 
81,32.  Injuries  sustained  by  trespasser — Ac- 
tion against  owner. 

33-35.  Manager   refusing    to    surrender   poe- 
session. 

36.  Nonsuit — Should  be  granted,  when. 

37.  Same — Should  not  be  granted,  when. 

38.  Owner  with  right  of  entry. 

39.  Term    "force"    as    used    in    subdi- 

vision 1. 

40.  Title,    evidence    of,    not   admissible — 

Bight  of  possession  can  not  arise. 

41.  Unlawful  entry— Necessity  for  demand 

of  possession. 

42.  Same — ^Damages  allowed,  when. 

See,  also,  ante,  i  1159  and  note;  post. 
If  1161-1179  and  notes. 

1,  CoB«tnictIoii  of  •ectloii— OoBstmctl-re 
foreible  detainer^ — Demand  for  surrender 
of  possession,  and  refusal  for  period  of  Ave 
days,  are  essential  to  constitute  constructive 
forcible  detainer  under  subdivision  2  of 
above  section. — Brawley  v.  Rlsdon  Iron 
Works,  88  Cal.  676,  678. 

S.  Smme — ^DemaBd  made  for  mumnAw  of 
pBCHlaea  of  which  defendant  is  not  in  pos- 
■ession  is  not  sufficient  to  brinff  case  within 
provisions  of  this  section.  It  was  not  in- 
tended by  this  section  to  charge  party  with 
responsibility  for  forcible  detainer  by  con- 
struction, and  who,  in  fact,  does  not  detain 
premUes.— Brawley  v.  Risdon  Iron  Works. 
88  Cal.  676.  678. 

S.  Blcments  of—Entry  dnrfiiK  absence 
•C   pteintlir. — ^Where    the   plaintiff   was 


occupant  and  in  peaceable  possession  of  the 
property,  defendant's  entry  thereon  during 
his  absence  and  without  his  consent,  fol- 
lowed by  refusing:  to  make  restoration 
thereof  after  a  period  of  five  days  to  a  de- 
mand in  writing:  that  he  do  so.  was  as  to 
the  plaintiff  unlawful,  within  the  meaning: 
of  the  term  as  used  in  above  section,  sub- 
division 2.  The  entry  being:  unlawful,  the 
act  of  withholding:  was  likewise  unlawful. 
— Dutcher  v.  Sanders.  20  Cal.  App.  649,  129 
Fac.  809.  810. 

4.  Where  entry  is  made  upon  the  actual 
possession  of  another  without  his  consent, 
the  retaining:  of  possession  for  a  period  of 
five  days  after  demand  therefor  is  unlawful : 
and.  in  an  action  broug:ht  upon  such  provi- 
sion, defendant's  rlg:ht  to  possession,  un- 
less based  upon  a  claim  that  the  entry  was 
made  with  consent  of  plaintiff,  is  not  in 
issue,  and  hence  immaterial. — ^Dutcher  v. 
Sanders,  20  Cal.  App.  549,  129  Pac.  809. 
811. 

6.     Sam^— Prior  posaeMlom  of  plaintiff. — 

One  who.  thoug:h  not  residing:  on  the  land, 
has  held  peaceable  possession  thereof  for 
several  years,  subject  to  the  rig:hts  of  his 
tenants,  is  to  be  considered  the  occupant 
thereof  upon  the  expiration  of  such  lease, 
and  therefore  any  one  who  enters  thereon 
during:  his  absence  and  refuses  possession 
upon  demand  Is  guilty  of  a  forcible  de- 
tainer according:  to  the  provisions  of  above 
section  subdivision  2. — Dutcher  v.  Sanders, 
20  Cal.  App.  649,  129  Pac.  809,  810. 

6.  First  seetlon  of  statute  of  1866  (Stats. 
1866-6,  p.  768),  in  relation  to  forcible  en- 
tries and  unlawful  detainers,  defined  forci- 
ble entry;  the  second,  forcible  detainer; 
and  third  declared  that  unlawful  entry.  If 
made  in  nlght-tlme.  or  during:  absence  of 
occupant  of  premises,  followed  by  demand 
and  refusal  to  surrender  for  period  of  five 
days,  should  be  deemed  to  be  forcible  de- 
tainer; provided  that  party  should  be 
deemed  to  be  actual  occupant  of  lands 
within  meaning:  of  that  section,  if  he  had 
been  in  peaceable  and  undisturbed  posses- 
sion of  such  land  within  five  days  next  pre- 
ceding: such  unlawful  entry.  —  Shelby  v. 
Houston,  38  Cal.  410,  417. 


7.  Samo^Ineloavro  of  !■] 
■onal  prcacnee  Boed  BOt  be  proved. — Under 
above  section  it  is  not  material  in  proceed- 
ing: by  forcible  detainer  to  recover  posses- 
sion of  tract  of  land  that  land  is  not  in- 
closed. It  is  sufficient  that  it  was  occupied 
and  used  by  plaintiff  In  same  manner  that 
owners  of  land  commonly  occupied  and 
used  their  land.  Neither  is  it  necessary 
for  plaintiff  to  prove  his  actual  personal 
presence  on  land  for  five  days  continuously 
preceding:  unlawful  entry. — Qlddlngrs  v.  The 
'76  Land  &  Water  Co.,  8S  Cal.  96,  97,  28 
Pac.   196. 


That    aetnal    maBaal    ocenpatloB    la    Boi 
necessary*  see,  post,    S  1172   and   note   pars, 
the       46,  46. 
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8.  Same— LeKf slat It«  pomrer. — It  is  com- 
petent for  Vs*Blature  to  declare  that  per- 
sons shall  be  guilty  of  forcible  detainer 
where  thav  enter  lands  or  tenements  in 
nigrht-tlme  and  refuse  to  surrender  posses- 
sion on  demand. — ^Mecham  v.  McKay,  87 
Cal.  154,  161,  162,  affirming  Caulfleld  y. 
Stevens,  28  Cal.  118,  122. 

0.     Same— No  aabatltnte  for  ejectments — 

Action  of  forcible  detainer  was  not  intended 
as  substitute  for  action  of  ejectment. — 
Hodffkins  v.  Jordan,  29  Cal.  677,   678. 

10.  Same— Snbatamtially  same  aa  act  of 
1806. — The  provision  of  above  section  is  sub- 
stantially same  as  that  of  section  3  of  act 
of  1866  {Laws  1866-6,  p.  769). — Bank  of 
California  v.  TaafCe,  76  Cal.  626,  627,  18 
Pac.  781. 

11.  Same— Wkat  will  not  be  tolerated. — 

A  construction  of  forcible  entry  and  de- 
tainer law  will  not  be  tolerated  which 
leads  to  result  that,  if  one  be  peaceably, 
but  unlawfully,  in  possession  of  another's 
dwelling-house,  and  if  true  owner,  in  ab- 
sence of  occupant,  peaceably,  and  without 
violence  or  threats,  regralns  possession  of 
his  own  property,  and  then  refuses  to  per- 
mit intruder  to  re-enter,  he  would  be  STuilty 
of  forcible  entry  under  section  1169,  sub- 
division 2,  ante,  or  forcible  detainer  under 
above  section,  subdivision  1.  The  statute 
was  not  intended  to  apply  to  such  case. — 
Potter  V.  Mercer,  68  Cal.  667,  674. 

12.  Forcible  detainer— After  ejectment- 
Mistake  la  remedy. — If  plaintiff  mistakes 
his  remedy  and  brinffs  his  action  of  eject- 
ment agrainst  tenant,  whose  right  of  pos- 
session has  not  terminated,  this  does  not 
prevent  him  from  subsequently  availing 
himself  of  action  of  forcible  detainer  to 
recover  premises,  after  tenant's  possession 
has  become  wrongful. — Agar  v.  Wlnslow, 
123  Cal.  687,  690,  691,  69  Am.  St.  Rep.  84, 
66    Pac.    422. 

18.     Same     Can  not  be  malntalnedt  mrhen. 

— A  person  who  Is  prospecting  mining 
ground,  but  after  doing  some  work  thereon 
ceases  work  and  abandons  ground,  can  not 
maintain  an  action  for  forcible  detainer 
against  one  who  afterwards  enters  thereon. 
— Laird  v.  Waterford,-  60  Cal.  815,  316. 

14.  A  defendant  whp,  having  right  of 
entry,  peaceably  takes  possession,  can  not, 
by  any  possibility,  be  guilty  of  wrong  by 
defending  his  possession,  while  he  is  en- 
titled to  it;  and  if  his  right  to  possession 
has  expired,  while  he  is  in  possession,  per- 
son thereupon  entitled  to  succeed  to  posses- 
sion can  not,  by  his  own  act  and  without 
aid  of  proper  court,  put  defendant  out  of 
possession;  and  if  he  attempts  to  do  so, 
and  force  is  used,  or  threatened  by  de- 
fendant, plaintiff  can  not  call  on  courts  to 
punish  defendant  for  acts  of  force  which 
he,  plaintiff,  provoked. — Owen  v.  Doty,  27 
Cal.    502.    505. 

tS.  Sam^— Constructive*— Temporary  ab- 
sence from  premises. — In  action  for  an  al- 
leged  constructive   forcible   detainer,  where 
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plaintiff's  occupancy  Is  solely  through  his 
servants,  plaintiff  can  not  claim  that  be 
was  absent  temporarily  from  premises 
within  meaning  of  this  statute,  and  unless 
he  was  so  absent,  he  can  not  recover  in 
such  action. — Hammel  v.  Zobeleln,  61  Cal 
682.    633. 

10.  Same— Deman4  an€  reftiaal  mnst  b« 
after  entry. — ^Where  statute  makes  demand 
and  refusal  evidence  of  forcible  detainer, 
it  follows,  of  necessity,  that  such  demand 
and  refusal  must  be  after,  and  not  before, 
entry  complained  of. — Mecham  ▼.  McKav 
87  Cal.   164.  166. 

17.  Same— Demand  for  snrrender*  ^trbem 
necessary. — Where  oej-son  intrudes  upon 
another's  land  during  .atter's  temporary 
absence,  he  can  not  maintain  action  of 
forcible  entry  and  detainer  against  audi 
intruder  until  he  first  makes  demand  for 
surrender  of  premises  under  subdivision  2 
of  above  section. — Tivnen  v.  Monahan,  7e 
Cal.  131,  133.  18  Pac.  144. 

As  to  necessity  for  demand  wben  there 
bas  been  an  unlawful  entry,  see  par.  42, 
this  note. 

18.  Same — Entry  on  public  lands  In  ab— 
•ence  of  occupant. — It  is  unlawful  for  per- 
son to  enter  upon  public  land  in  actual 
occupancy  of  another,  though  with  hope 
or  expectation  that  land  may  become  sub- 
ject to  homestead  at  some  future  time,  and 
if  such  entry  is  made  in  absence  of  occu- 
pant, and  party  refuses  to  surrender  pos- 
session, after  proper  demand,  such  case 
comes  within  subdivision  2  of  above  section. 
—Randall  v.  Falkner,  41  Cal.  242.  246. 

10.  Same — Entry  within  one  year Va- 
riance.— In  an  action  of  forcible  detainer, 
plaintiff  is  entitled  to  prove  that  defend- 
ants entered  at  any  time  within  one  year 
next  before  commencement  of  action. 
Within  that  period,  therefore,  no  variation 
from  date  alleged  In  complaint  Is  material. 
— Amador  Gold  Min.  Ltd.  v.  Amador  G  M. 
114  Cal.  346,  847.  48  Pac,  80. 

2^  Same^Landlord,  relyluir  on  poaeca 
■Ion  of  tenant,  can  not  recover. — ^A  land- 
lord, relying  on  possession  of  his  tenants,, 
can  not  recover  in  action  of  forcible  de- 
tainer, under  subdivision  2  of  above  section. 
—Hammel  v.  Zobeleln.  61  Cal.  532.  688. 

21.  Same  —  ''Peaceable  and  undlaturhed 
possession,"  what  It  Is. — Plaintiff  may  have 
had  "peaceable  and  undisturbed  possession" 
of  premises  within  five  days  before  entry 
thereon,  notwithstanding  fact  that  he  did 
not  reside  in  house  during  any  portion  of 
that  time — Shelby  v.  Houstan,  38  Cal.  410, 
423,  approved  in  Wilson  v.  Shackelford,  41 
Cal.    680.    681. 

22.  Same— Peaceable  poasesalon  without 
actual  presence. — Person  may  be  an  occu- 
pant and  have  peaceable  and  undisturbed 
possession  of  premises  within  five  days  pre- 
ceding unlawful  entry  without  actual  pres- 
ence of  himself  or  any  person  on  his  behalf. 
— Shelby  v.  Houston,  38  Cal.  410.  423. 
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28.  AflbTBied  in  Wilson  v.  Shackelford,  41 
Cal.    680,   631,    689. 

24.  Same— PlalntUr    must    sbow,    tvhat. — 

To  maintain  action  of  forcible  detainer, 
plaintiff  must  show  that  within  Ave  days 
before  unlawful  entry  by  defendant  he  was 
in  peaceable  and  actual  possession  of  de- 
manded premises. — McCormIck  v.  Sheridan, 
77   Cal.   263,   256,   19  Pac.   419. 

25.  Same— Plaintiff  Beed  not  skow  tbat 
defendants  hold  by  force. — ^In  an  action  of 
forcible  detainer  to  recover  possession  of 
tract  of  land,  it  is  not  necessary  for  plain- 
tiff to  show  that  defendants  hold  posses- 
sion of  premises  by  force  or  threats  of 
force. — Giddings  v.  The  '76  Land  &  Water 
Co.,  83  Cal.  96,  100,  28  Pac.  196. 

2d.  Same-^ThOMKh  entry  waa  ^vlthoat 
force. — If  detainer  is  unlawful  and  forcible, 
defendant  is  liable  for  forcible  detainer, 
whether  he  origrinally  obtained  possession 
peaceably  or  otherwise.  It  is  Immaterial 
whether  entry  was  peaceable  or  violent, 
provided  it  was  unlawful,  and  detainer  was 
forcible.  In  either  event,  he  is  liable  for 
forcible  detainer;  and  flndingr  in  verdict  of 
unlawful  entry  by  defendants,  and  forcible 
detainer  by  them,  is  in  strict  acocrdance 
with  subdivision  1  of  above  section. — Con- 
roy  v.  Duane,  46  Cal.  597,  606. 

27.  If  riffhtful  owner  or  person  entitled 
to  possession  of  real  property  is  driven  off 
or  excluded  by  force  and  violence,  though 
Intruder's  entry  is  accomplished  without 
force,  but  is  retained,  this  constitutes  un- 
lawful entry  and  forcible  detainer. — Kerr 
▼.   O'Keefe.    188    Cal.    415,    422,    71    Pac.    447. 

28.  Same^What  does  not  amount  to 
force. — Naked  avowal  of  intention  to  keep 
possession,  and  actually  keeping  possession, 
do  not  necessarily  amount  to  force  or  threat 
of  force. — ^Fogarty  v.  Kelly,  24  Cal.  317, 
319. 

29.  Same— ^irhat  la  not. — A  person  who 
enters  upon  mining  land  which  has  been 
prospected  by  another,  but  who  ceased  work 
thereon  and  abandoned  it  for  some  length 
of  time,  is  not  guilty  of  forcible  entry;  and 
fact  that  more  than  five  days  before  com- 
mencement of  action  plaintiff  served  upon 
defendants  written  demand  for  surrender 
of  such  ground  described  in  complaint,  but 
with  which  demand  defendants  failed  to 
comply,  does  not  make  defendants  guilty  of 
forcible  detainer. — Laird  v.  Waterford,  60 
Cal.   315,   316. 


30.     Same— What  mnat  be  proved— Force. 

— It  is  not  indispensable  to  recovery  for 
forcible  detainer  that  actual  force  be 
proved,  but  in  absence  of  such  proof  of 
threats,  personal  violence,  or  such  conduct 
as  clearly  evinces  determination  to  resist  by 
force  entry  of  plaintiff,  must  be  shown. 
Mere  surmise  or  apprehension  of  plaintiff 
that  if  he  attempts  to  regain  possession 
he  will  be  repelled  by  force,  is  not  enough; 
but  words  or  acts  of  defendant  must  mani- 
fest present  purpose  to  resort  to  force  and 
to  defeat  attempt  then  being  made  by  plain- 


tiff to  re-enter  into  possession  of  premises. 
— Hodgkins  v.  Jordan,  29  Cal.  677,  678. 

SI.  Injuries  snstalned  by  trespasser- 
Action  agatnat  owner. — A  person  wrongfully 
in  possession,  dispossessed  by  the  owner 
of  the  property  having  the  right  of  entry, 
and  no  excessive  force  being  used,  is  not 
entitled  to  maintain  any  other  action  than 
is  afforded  for  a  forcibly  entry  by  the  code. 
— Walker  v.  Chanslor,  153  Cal.  127.  94  Pac. 
606. 

82.  The  right  of  the  owner  to  exercise 
his  right  of  entry,  and  use  whatever  force 
may  be  necessary  to  secure  possession,  in 
this  state,  is  the  right  recognized  by  the 
common  law,  as  modified  by  the  code;  and 
having  the  right  of  entry  and  exercising  it, 
he  would  not  be  subject  to  an  action  in 
tort  for  damages  resulting  either  from  his 
entry  or  from  any  assault  upon  or  physical 
injury  sustained  by  one  in  wrongful  pos- 
session, provided  he  used  no  more  force 
than  was  necessary  to  dispossess  him. — 
Walker  v.  Chanslor,  153  Cal.  127,  94  Pac. 
606. 

83.  Manager  refusing  to  surrender  pos- 
session.-^ Where  the  manager  of  the  busi- 
ness of  a  real  estate  corporation  was  placed 
in  possession  of  its  property  under  an 
agreement  which  provided  for  termination 
of  the  employment  upon  sixty  days'  notice 
by  either  party,  and  such  notice  was  duly 
given,  and  the  employment  terminated,  and 
the  discharged  manager  resisted  disposses- 
sion of  the  property  in  his  possession,  in  an 
action  of  forcible  entry  and  forcible  and 
unlawful  detainer,  an  instruction  of  the 
court  to  the  Jury  which  eliminated  the 
question  of  forcible  entry  from  their  con- 
sideration was  held  proper. — San  Francisco 
&  Suburban  Home  Bldg.  Soc.  y.  Leonard, 
17  Cal.  App.  261,  119  Pac.  405. 

84.  Where  the  manager  of  the  business 
of  a  real  estate  corporation  was  placed  in 
possession  of  its  property  under  an  agree- 
ment which  provided  for  the  termination 
of  the  employment  upon  sixty  days'  notice, 
the  forcible  resistance  to  dispossession  of 
the  discharged  manager  will  not  authorize 
the  agents  of  the  corporation  to  take  forci- 
ble possession.  The  sixty  days'  notice  can 
not  be  physically  enforced  against  the  em- 
ployee, and  If  the  latter  should  have  been 
forcibly  driven  from  the  premises,  the  cor- 
poration Itself  would  have  been  guilty  of 
forcible  entry. — San  Frapcisco  &  Suburban 
Home  Bldg.  Soc.  v.  Leonard.  17  Cal.  App.  261, 
119  Pac.  406. 

85.  Where  the  defendant's  possession 
was  peaceful,  and  he  never  abandoned  or 
surrendered  the  same,  it  is  held  that  the 
termination  of  the  employment  under 
which  he  took  possession  did  not  ipso 
facto  work  a  change  of  the  actual  pos- 
session of  the  property  ao  as  to  render 
him  liable  for  forcible  entry  under  the 
provisions  of  subdivision  2,  by  resisting 
dispossession  with  force,  and  by  forcibly 
ojecting    plaintiff's    agents. — San    Francisco. 
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&  Suburban  Home  Bldff.  Soc.  ▼.  Leonard. 
17  Cal.  App.   261,  119  Pac.  405. 

30.     Nonaal>— Should  be  sranted,  ^vhen. — 

A  nonsuit  should  be  granted,  under  this 
section,  where  plaintiff  fails  to  prove  such 
possession  of  demanded  premises  as  en- 
titles him  to  maintain  his  action,  and 
where  there  is  no  proof  of  forcible  entry 
or  detainer. — Laird  v.  Waterford,  50  Cal. 
316,   817. 

37.  Same— Should  not  be  granted,  ^vhea. 

— Evidence  in  action  of  forcible  detainer 
which  shows  that  plaintiff  had  house  in 
which  he  had  lived  on  tract  of  land;  that 
he  took  possession  of  and  cultivated  land 
to  grrain  for  several  years;  that  he  had 
volunteer  crop  of  ffrain  grrowing:  on  land; 
and  that  he  afterwards  was  absent  from 
house  for  several  days  for  work  for  one  of 
his  neigrhbors;  that  when  he  came  back  he 
found  that  house  was  taken  down,  and  de- 
fendants were  plowing:  up  volunteer  grrain; 
tends  to  prove  such  possession  in  plaintiff 
as  makes  him  an  occupant  under  subdivi- 
sion 2  of  above  section,  and  court  commits 
error  in  nonsuiting:  him  in  such  action. — 
Leroux   v.   Murdock,   51   Cal.   541,   548. 

38.  Owner  with  a  richt  of  entry  of  lands 
unlawfully  in  the  possession  of  another 
may  during  the  absence  of  such  occupant 
peaceably  and  without  force  or  violence 
take  possession  thereof  and  his  subsequent 
refusal  to  deliver  possession  to  such  occu- 
pant does  not  make  him  eruilty  of  either 
a  forcible  entry  or  forcible  detainer. — 
Goldstein  v.  Webster,  7  Cal.  APP.  706,  708, 
96  Pac.   677. 


Term  «force"—- Aa  used  In  aiibdlTl^ 
■Ion  1  of  above  section  contemplates  actual 
force  or  such  conduct  on  the  part  of  the  de- 
fendant as  tends  to  inspire  a  just  appre- 
hension of  violence. — Amos  v.  Cohn,  7  Cal. 
App.  482,  434,  94  Pac.  690. 


40.  Title,  evidence  of,  not  ndmlMlble^ 
RlKht  of  poMcMlon  ean  not  arise. — Under 
our  statute  evidence  of  title  in  action  of 
forcible  detainer  is  not  admissible.  The 
inquiry,  in  such  case,  is  confined  to  actual 
peaceable  possession  of  plaintiff,  and  un- 
lawful and  forcible  ouster  by  defendant — 
object  of  law  being'  to  prevent  disturbance, 
of  public  peace  by  forcible  assertion  of 
private  right.  Questions  of  title  or  right 
of  possession  can  not  arise;  and  forcible 
entry  upon  actual  possession  of  plaintiff 
being  proven,  he  would  be  entitled  to  resti- 
tution, though  fee  simple  title  and  present 
right  of  possession  are  shown  to  be  in  de- 
fendant.— ^McCauley  t.  Weller,  12  Cal.  500. 
624;  Giddings  v.  The  '76  Land  &  Water  Co.. 
88  Cal.  96,  100,  23  Pac.  196. 

41.  Unlawful  entry  —  Neeeaalty  for  de- 
mand of  posseaalon. — In  a  case  in  which  a 
person's  entry  upon  premises  is  an  unlaw- 
ful entry  made  during  the  absence  of  oct 
cupant,  an  action  of  forcible  detainer  can 
not  be  maintained  against  him,  under  the 
provisions  of  subdivision  2  of  the  above 
section  unless  the  former  occupant  has 
made  demand  upon  such  intruder  for  the 
surrender  of  the  premises,  and  he  has  for 
the  period  of  five  days  refused  to  surrender 
the  same. — Edwards  v.  Bodkin,  43  CaL  App. 
405,   185   Pac.   428. 


Aa  to  mrben  demand  for  anrrender  n 

,  see  par.  17,  this  note. 


48.     game     Pamagea    allowed.    wken« — In 

an  action  in  forcible  entry  or  forcible  de- 
tainer where  the  plaintiff  recovers  possea- 
sion  of  the  premises  he  is  entitled  to  dam- 
ages;  but  no  damages  are  to  be  awarded 
where  no  such  recovery  is  had. — ^Edwarda 
v.  Bodkin,  43  Cal.  App.  405,  185  Pac.  423, 
following  doctrine  in  Brawley  v.  Risdon 
Iron  Works,  88  Cal.  676. 


§  1161.    UNLAWFUL  DETAINER  DEFINED.    A  tenant  of  real  property, 
for  a  term  less  than  life,  is  guilty  of  unlawful  detainer: 

1.  [Oontinuing  in  possession  of  property  after  term.]  When  he  continues  in 
possession,  in  person  or  by  subtenant,  of  the  property,  or  any  part  thereof 
after  the  expiration  of  the  term  for  which  it  is  let  to  him,  without  the  per- 
mission of  his  landlord,  or  the  successor  in  estate  of  his  landlord,  if  any  there 
be ;  but  in  case  of  a  tenancy  at  will  it  must  first  be  terminated  by  notice,  as 
prescribed  in  the  Civil  Code. 

2.  [Continuing  in  poeseasion  without  permisgion  after  defaHlt— Three  days' 
notice.]  When  he  continues  in  possession,  in  person  or  by  subtenant,  without 
the  permission  of  his  landlord,  or  the  successor  in  estate  of  his  landlord,  if  any 
there  be,  after  default  in  the  payment  of  rent,  pursuant  to  the  lease  or  agree- 
ment under  which  the  property  is  held,  and  three  days'  notice,  in  writing 
requiring  its  payment  stating  the  amount  which  is  due,  or  possession  of  the 
property,  shall  have  been  served  upon  him  and  if  there  is  a  subtenant  in  actual 
occupation  of  the  premises,  also  upon  such  subtenant. 
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Such  notice  may  be  served  at  any  time  within  one  year  after  the  rent 
becomes  due.  In  all  cases  of  tenancy  upon  agricultural  lands,  where  the  tenant 
has  held  over  and  retained  possession  for  more  than  sixty  days  after  the  expira- 
tion of  the  term  without  any  demand  of  possession  or  notice  to  quit  by  the 
landlord,  or  the  successor  in  estate  of  his  landlord,  if  any  there  be,  he  shall  be 
deemed  to  be  holding  by  permission  of  the  landlord,  or  the  successor  in  estate 
of  his  landlord,  if  any  there  be,  and  shall  be  entitled  to  hold  under  the  terms 
of  the  lease  for  another  full  year,  and  shall  not  be  guilty  of  an  unlawful 
detainer  during  said  year,  and  such  holding  over  for  the  period  aforesaid  shall 
be  taken  and  construed  as  a  consent  on  the  part  of  a  tenant  to  hold  for  another 
year. 

3.  [Continuing  in  possession  after  failure  to  perform  condition— Proceedings 
to  obtain  possession.]  When  he  continues  in  possession,  in  person  or  by  sub- 
tenant, after  a  neglect  or  failure  to  perform  other  conditions  or  covenants  of 
the  lease  or  agreement  under  which  the  property  is  held,  including  any  cove- 
nant not  to  assign  or  sublet,  than  the  one  for  the  payment  of  rent,  and  three 
days'  notice,  in  writing,  requiring  the  performance  of  such  conditions  or 
covenants,  or  the  possession  of  the  property,  shall  have  been  served  upon  him, 
and  if  there  is  a  subtenant  in  actual  occupation  of  the  premises,  also,  upon 
such  subtenant.  Within  three  days  after  the  service  of  the  notice,  the  tenant, 
or  any  subtenant  in  actual  occupation  of  the  premises,  or  any  mortgagee  of 
the  term,  or  other  person  interested  in  its  continuance,  may  perform  the  con- 
ditions or  covenants  of  the  lease  or  pay  the  stipulated  rent,  as  the  case  may  be, 
and  thereby  save  the  lease  from  forfeiture;  provided,  if  the  conditions  and 
covenants  of  the  lease,  violated  by  the  lessee,  can  not  afterward  be  performed, 
then  no  notice,  at  last  prescribed  herein,  need  be  given  to  said  lessee  or  his 
subtenant,  demanding  the  performance  of  the  violated  conditions  or  covenant 
of  the  lease. 

A  tenant  may  take  proceedings,  similar  to  those  prescribed  in  this  chapter, 
to  obtain  possession  of  the  premises  let  to  a  subtenant,  in  case  of  his  unlawful 
detention  of  the  premises  underlet  to  him. 

4.  [Assigning,  subletting,  or  committing  waste.]  Any  tenant  or  subtenant 
assigning  or  subletting  or  committing  waste  upon  the  demised  premises,  con- 
trary to  the  conditions  or  covenants  of  his  lease,  thereby  terminates  the  lease, 
and  the  landlord,  or  his  successor  in  estate,  shall  upon  service  of  three  days' 
notice  to  quit  upon  the  person  or  persons  in  possession,  be  entitled  to  restitu- 
tion of  possession  of  such  demised  premises  under  the  provisions  of  this 
chapter. 

History:  Enacted  March  11,  1872;  amendment  approyed  March  24, 
1874,  Code  Amdts.  1873-4,  p.  346;  March  13,  1876,  Code  Amdts.  1876-6, 
p.  101;  April  1,  1878,  Code  Amdts.  1877-8,  p.  104;  on  the  same  day  an- 
other amendment  on  the  same  subject  given  the  same  sectional  num- 
ber was  passed  Code  Amdts.  1877-8,  p.  106;  amendment  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  100-1,  p.  186,  held 
unconstitutional,  see  history,  §  5  ante;  the  two  sections  numbered  1161 
were  repealed  by  Act  February  28,  1905,  and  the  enactment  of  present 
section  substituted  therefor.  Stats,  and  Amdts.  1905,  p.  29. 
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UNLAWFUL  DETAINER. 

Ab  to  theory  and  purpose  of  statute. 

Action  to  quiet  title — Tenants  holding 
over — Bight  to  possession. 

Appeal — No  stay  pending  an. 

Breach  of  collateral  covenant — Action 
lies. 

Breach  of  covenants  of  lease — Demand 
of  possession  —  Alternative  notice 
not  necessary  when. 

Same— Other  than  failure  to  pay  rent 
— ^Demand  not  necessary  when. 

Chattel  mortgage  to  secure  faithful 
performance  —  Foreclosure  of  not 
barred  by  judgment  in  unlawful-de- 
tainer action. 

Construction  of  section — As  to  gener- 
ally. 

Same  —  Action  lies  only  when  tenant 
continues  in  possession. 

Same — -Creates  a  mere  presumption  of 
law. 

Same — Performance  of  conditions  or 
covenants. 

Same  —  Plaintiff  must  come  within 
terms  of  statute. 

Same — Power  of  court  to  give  judg- 
ment for  rent — Does  not  transform 
action  to  one  on  contract. 

Same — Proviso  that  notice  need  not  be 
given. 

Same  —  Reasons  for  preliminary  de- 
mand. 

Same — Subdivision  1. 

Same — Subdivision  2. 

Same — Tenant's  death  during  term  of 
lease. 

Same — ^With  section  1582,  post — ^Ac- 
tions '^against"  executors,  etc. 

Same — Same  —  Actions  *  *  by  "  execu- 
tors, etc. 

Ejectment — As  to  generally. 

Same — Against  hold-over  tenants. 

Failure  to  pay  rent — Termination  of 
lease  for — Lease  for  fixed  period — 
Bight  to  growing  crops. 

Forfeiture  of  lease — ^Demand  for  rent. 
Same — Necessity  for  demand  for  rent, 

etc. 
Same— Be-entry. 
Furnished  hotel — Personalty. 

Holding  over — Bights  of  landlord — Ac- 
tion for  use  and  occupation. 

Same — Pleading — Essential  allegations. 

Lease  in  not  forfeited — By  act  of  land- 
lord in  assigning  it. 

Lease  of  oil  lands — ^Lessors  tenants  in 
common — Provisions  for  forfeiture 
— Notice  to  terminate  tenancy,  requi- 
sites of. 

No  re-entry  without  three  days '  notice. 

Notice     declaring     lease     forfeited  — 

When  insufficient. 
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41.  Notice  demanding  rent — ^Is  necessary. 
42,  43.  Same — Is  not  insufficient,  when. 

44.  Same  —  Possession  to  be  demanded  — 
Basis  for  action. 

45.  Notice  of  election  to  renew  lease — In. 
general. 

46.  Same — Inadmissible  evidence. 

47.  Notice  to  perform — ^Demand  alone   ia 
sufficient,  when. 

48,49.  Same — Not  required,  when. 

50.  Notice  to  quit — As  to  sufficiency  of. 

51.  Same  —  Same  —  Where  it  describes 
premises. 

52.  Same  —  Same  —  Where  it  is  properly 
signed. 

53.  Same  —  Performance  of  covenant  — 
Need  not  be  demanded,  when. 

54.  Same — Service  upon  one  of  two  lessees 
— Sufficiency  of. 

55.  Same — Termination  of  tenancy — ^Thirty 
days^  notice  —  Demand  for  posses- 
sion. 

56.  Same — Same — Same — ^Prerequisites  to 
action. 

57.  Same — Same — Same — Tenant  at  wiU. 

58.  Same — Three  days'  notice  to  quit. 

59.  Same — Waiver  of  right  to  serve. 
60,61.  Same — ^When  not  required. 

62.  Parties   defendant — Subtenant  not   in 
actual  occupancy — Judgment  against  ' 
tenant. 

63.  Prerequisites  to  action. 

64.  Beceipt  of  rent — As  waiver  of  breach 
of  covenant  in  lease. 

65,66:  Becovery  of  possession — Bight  of  ac- 
tion. 

67.  Bemedy  as  landlord — Contract  of  sale. 

68.  Bent— Who  liable  for. 

69.  Same — ^Necessity  for  demand  of. 

70.  Bent  due  and  aeeming  rent — ^Bight  U> 
recover. 

71-  76.  Same — Separate  counts  for  rent,  etc. 

77-  79.  Security  for  rent — Effect  of  taking. 

80.  Tenancy  for  years— Notice  to  quit — 
Does  not  of  itself  terminate  the 
lease. 

81.  Same — Construction  as  to  forfeiture. 

82.  Tenant  is  guilty  of  unlawful  detainer, 
when. 

83.  Tender  of  rent  each  month,  which  the 
landlord  refuses  to  accept. 

84.  Termination  of  tenancy — Suit  for  use 
and  occupation. 

85.  Unlawful  detainer  can  be  maintained, 
when — Against  tenant  after  assign- 
ment of  his  interest. 

86.  Same — Against  tenant  who  sublets. 

87.  Same  —  By  '< successor  in  estate"  of 
lanalord. 

88.  Same  —  Breach  of  covenant  or  condi- 
tion of  lease. 

89.  Same — Land  let  upon  shares. 
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90.  Same — Tenant  holding  over  after  fixed 

term. 

91.  Same  —  Tenant   holding  under   void 

agreement. 

92.  Same  —  Where    person    remained    in 

house  moved  orto  premises. 

93.  Same  —  Construction   of   old  constitu- 

tion. 

94.  Saipe — Counter-claim — Has  no  place  in 

proceeding. 

9.5.  Same — ^Landlord's  right  to  possession 
of  premises  after  expiration  of 
tenant's  lease. 

96.  Same — Liability  of  tenant. 

97,  98.  Same — Relation  of  landlord  and  tenant 
can  not  be  predicated  on,  what. 

99.  Same — What  will  not  defeat  action. 

100.  Unlawful   detainer  can  not   be   main- 

tained, when — After  forfeiture,  un- 
less demand  is  made. 

101.  Same — Against  tenant  who  has  vacated 

premises. 

102.  Same  —  By  ** successor  in  estate"  of 

landlord. ' 

103.  Same — Unlawful  entry  apon  possession 

of  tenant. 

104.  Same — ^Unlawful  entry  upon  premises 

of  landlord,  whose  right  to  posses- 
sion has  passed. 

105.  Same  —  Where  proper  notice  was  not 

given. 

106.  Same — Where  relation  of  landlord  and 

tenant  does  not  exist. 

107.  Same — Where  tenancy  was  terminated 

before  demand. 

108.  Waiver    of     forfeiture  —  Continuing 

covenant — Estoppel. 

109.  Same — Clause  in  lease  —  Covenant  or 

condition  —  Immateriality    of    ques- 
tion. 

110.  Waste — Forfeiture  for  commission  of 

— Demand  of  performance  not  neces- 
sary. 

See,  ante,  note  to  |8  1159,  1160  and  notes; 
post.  89  1162-1179  and  notes. 

A«  to  complaint  !■  unlawful  detainer* 
see,   post,   8  1166   and   note. 

As  to  rlffht  to  a  dvH  action  for  forcible 
entry  and  detainer,  see  note  121  Am.  St. 
Rep.    172. 

As  to  what  Is  unlawful  detainer,  see  note 
120  Am.  St.  Rep.  32. 

1.     A»  to   theory  and   pnrpone  of  statnte. 

The    theory    and   purpose    of    the   forcible 

entry  and  forcible  and  unlawful  detainer 
statute  is  to  secure  a  Judicial  adjustment 
of  differences  as  to  the  rigrht  of  possession 
of  property,  and  thus  prevent  the  parties 
themselves  from  redressing  or  atcempting 
to  redress  their  own  wrongs  In  a  way  that 
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would  be  likely  to  lead  to  serious  wrongs 
against  the  public  or  society. — San  Fran- 
cisco &  Suburban  Home  BIdg.  Soc.  v.  Leon- 
ard, 17  Cal.  App.  262,  119  Pac.  406. 

As    to    Intentlou    of    atatnte,    see,    ante, 

8  1159,  note  par.  20. 

A«  to  pnrpoae  of  the  action,  see,  post. 
8  1166,  note  par.  64. 

2.  The  summary  remedy  here  provided 
is  the  only  remedy  for  a  forcible  entry  pro- 
vided by  the  code;  and  a  right  of  action 
is  here  given  to  one  in  actual  possession, 
where  a  forcible  entry  is  made,  as  here  de- 
fined, even  by  the  owner,  and  damages  and 
restitution  of  property  may  be  recovered. 
— Walker  v.  Chanslor,  163  Cal.  127,  94  Pac. 
606. 

S.  Action  to  quiet  title-— Tenants  holdlnir 
oTcr— Risht  to  possession^ — Under  the  pro- 
visions of  the  above  section  in  an  action 
in  which  a  landlord  seeks  to  quiet  his 
title  and  recover  possession  of  the  demised 
premises  where  the  cross-complaint  shows 
that  the  defendants  held  over  and  remained 
in  possession  of  the  land  after  the  expira- 
tion of  their  first  year's  possession  thereof 
under  the  lease  alleged  to  exist,  for  a  suf- 
flcient  length  of  time  to  comply  with  the 
provisions  of  subdivision  2  of  the  above 
section,  without  any  demand  of  possession 
or  notice  to  quit  by  the  lessor,  such  pos- 
session after  the  end  of  the  term  raises 
presumption  that  the  lessees  are  holding 
the  possession  by  permission  of  the  lessor 
and  are  so  entitled  to  hold  such  possession 
under  the  lease  for  an  additional  full  term 
(dictum).— Durst  v.  Jolly,  86  Cal.  App.  184, 
169   Pac.   449. 

As  to  holdlnir  over,  see  pars.  84,  86,  this 
note. 

4.  When  the  answer  of  the  lessee  con- 
tains nothing  showing  precisely  when  the 
defendant  went  into  possession  of  the  land 
under  the  agreement  whereby  the  lessor  Is 
alleged  to  have  agreed  to  execute  a  five 
years'  lease  of  the  land  to  the  lessee,  and 
there  is  no  allegation  showing  when  the 
first  year  of  possession  under  such  agree- 
ment expired  the  pleading  is  insufficient 
to  set  up  an  issue  of  right  to  possession 
for  another  term  under  the  claimed  lease, 
within  the  provisions  of  the  above  section. 
—Durst  V.  Jolly,  86  Cal.  App.  184.  169  Pac. 
449. 

5.  Appeal— No  stay  pendlair  an.— There 
can  be  no  stay  of  proceedings  upon  an 
appeal  from  a  Judgment  of  restitution  in 
an  action  of  unlawful  detainer,  unless  the 
trial  Judge  so  directs,  and  In  such  case 
mandamus  does  not  lie  to  compel  him  to 
order  a  stay.  In  the  absence  of  an  abuse 
of  discretion  on  his  part  in  refusing  to 
make  such  order. — Kaiser  v.  Hancock,  25 
Cal.   App.    823,    148    Pac.    614. 

As  to  appeals  generally,  see,  post,  8  1178 
and  'note. 

0.     Breach  of  collateral  covenant^ Action 

''es. — Although    a    covenant    to    give    secu- 
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rlty  for  the  payment  of  rent  is  collateral 
to  the  lease  it  accompanies,  yet  an  action 
in  unlawful  detainer  will  lie  for  a  breach 
thereof  Just  the  same  as  for  the  breach 
of  a  covenant  runningr  with  the  land. — 
Kniffht  V.  Black.  19  Cal.  App.  61 8»  126  Pac. 
612. 

A*  to  a«reemeBt  to  kItc  •eearlty  for 
rent  belnir  ■  condition  and  not  a  eoTenniit, 

see  I  'Kerr's  Cumulative  Current  Code  An- 
noUtlons.  Civil  Code,   S  1922,  No.  II. 

7.  Breach  of  coTonanta  of  lea«^— De- 
mand of  iN»ssoMilon-— Alternative  notice  not 
necessary  when. — In  those  cases  in  which 
the  conditions  and  covenants  in  a  lease 
violated  by  the  lessee  are  such  that  they 
can  not  be  performed  within  three  days 
after  the  sivingr  of  a  written  notice  and 
demand  of  possession,  the  lessor  Is  not  re- 
quired to  serve  therewith  the  alternative 
three  days'  notice  to  perform  the  covenants 
of  said  lease  or  to  deliver  possession,  pro- 
vided for  in  subdivision  3  of  the  above 
section. — ^Matthews  v.  Dlggea,  45  Cal.  App. 
661.  188  Pac.  288.  following  the  doctrine 
in  Schnittfirer  v.  Rose.  189  Cal.  666,  73  Pac. 
449;  Zucco  y.  Farulo,  87  Cal.  App.  662.  174 
Pac.   929. 


As    to    demand    and    notice    to    «iili>    see 

pars.  41-44.  48-61.  this  note. 

8.  Same— Otkcr  than  failnrc  to  pay  rent 
—Demand  not  necessary  wkcn« — In  an  ac- 
tion by  a  lessor  afirainst  the  lessee  in  which 
it  is  alleged  that  the  lessee  breached  a 
covenant  to  plant  a  ranch  to  beets,  by 
planting:  a  part  of  it  to  corn,  and  also 
committed  waste  in  that  he  unlawfully  di- 
verted from  the  leased  premises  water  de- 
veloped thereon  and  used  or  sold  it  for 
use  on  other  lands  the  violated  conditions 
of  the  covenant  being:  such  that  they  can 
not  be  performed  within  the  three  days' 
notice  required  by  subdivision  3  of  the 
above  section  no  notice  demanding:  the  per- 
formance of  the  violated  conditions  or  cov- 
enants of  the  lease  need  be  grlven  under  the 
provisions  of  subdivision  4  of  the  above 
section;  that  is,  the  notice  in  such  case 
need  not  be  in  the  alternative,  but  it  will 
be  sufficient  siniply  to  8:ive  the  three  days' 
lotice  demandiner  the  possession  of  the 
property,  such  demand  for  possession  be- 
ing: a  statutory  prerequisite  to  a  forfeiture 
of  the  lease. — Horton-Howard  v.  Payton, 
44  Cal.  App.  108,  186  Pac.  167,  following  the 
doctrine  in  Schnittgrer  v.  Rose.  139  Cal.  662. 
73  Cal.   461. 

As  to  demand,  see  pars.  48-61.   this  note. 

0.  Chattel  mortgrase  to  secnrc  falthfal 
performance— Foreclosare  of  not  barred  by 
Judsrment      In     anlawfal-detalncr     action^ — 

The  rig:ht  of  a  lessor  upon  default  of  the 
lessee  in  the  payment  of  rent  to  maintain 
an  action  for  the  foreclosure  of  a  chattel 
morte:ag:e  g:iven  to  secure  the  faithful  per- 
formance of  the  covenants  and  conditions 
of  the  lease  is  not  barred  by  the  recovery 
by   the   lessor  of  a  previous  Judgment  for 


such  unpaid  rent  in  an  unlawful  detainer 
proceeding:,  when  the  mortg:agre  expressly 
g:lves  the  mortg:ag:ee  the  rig:ht  to  take  pos- 
session of  the  mortg:aged  property  upon 
default. — ^Ashcroft  Estate  Co.  v.  Nelson,  26 
Cal.  App.   400.   147   Pac.   101. 

As  to  sccnrlty  for  rent*  see  pars.  77-79. 
this  note. 

10.  Constmctlon  of  section— As  to  ses- 
erally. — In  order  to  maintain  the  action  of 
unlawful  detainer,  it  is  essential  that  the 
conventional  relationship  of  landlord  and 
tenant  be  shown,  or,  in  other  words,  the 
action  is  limited  to  those  cases  in  which 
the  tenant  is  estopped  to  deny  the  land- 
lord's title.— Francis  v.  West  Virginia  Oil 
Co.,  174  Cal.  168.  162  Pac.  394. 

11.  Same-— Action  lies  only  whca  teaaat 
continues  In  possession.  —  Action,  under 
above  section,  can  be  maintained  only  when 
tenant  continues  in  possession,  "in  person  or 
by  subtenant."  Hence.  It  can  not  be  main- 
tained agrainst  executor  of  last  will  and 
testament  of  decedent,  who.  in  his  lifetime, 
was  tenant,  for  he  is  not  person  mentioned 
In  statute,  or  subtenant.  Proceedini:  is 
statutory,  and  can  be  resorted  to  only  in 
cases,  and  by  and  ag:ain8t  parties,  men- 
tioned in  statute. — ^Martel  v.  Meehan.  61 
Cal.  47.  60. 

12.  Dlstlngrolshcd  in  Knowles  v.  Murphy, 
107  Cal.  107,   112.   40  Pac.   111. 

IS.  Same— Creates  a  mere  prcsampttoa 
of  law. — Above  section  creates  presumption 
of  law  merely,  and  it  Is  always  permissible 
for  either  of  parties  to  lease  to  show  cir- 
cumstances tending:  to  rebut  legal  impli- 
cations arising  thereunder  from  continu- 
ous Occupation  of  premises  after  expiration 
of  origrinal  term. — ^Ambrose  v.  Hyde,  145 
Cal.   666.   567.    79   Pac.    64. 

14.  Same— -Performance  of  conditions  or 
covenants.  —  Above  section  provides  that 
where  conditions  or  covenants  of  lease  can 
be  performed,  lessee  may,  within  three 
days  after  service  of  notice,  perform  them 
and  so  save  forfeiture  of  his  lease.  By 
performing:,  tenant  may  defeat  landlord's 
claim  for  possession.  Where,  however.  ' 
covenants  can  not  be  performed,  law  recog- 
nizes that  it  would  be  an  idle  and  useless 
ceremony  to  make  demand  for  perform- 
ance and  so  dispenses  with  such  demand. 
And  this  is  all  that  it  does  dispense  willi. 
It  does  not  dispense  with  demand  for  pos- 
session of  premises.  It  requires  that  in 
any  event. — Schnittger  v.  Rose,  139  Cal.  656, 
662.  73  Pac.  449. 

15.  Same  —  Plalntiir  most  come  wlthls 
terms  of  statute. — One  who  seeks  summary 
remedy  allowed  by  this  section  must  clearly 
bring  himself  within  its  terms.— Opera 
House  &  A.  Assoc,  v.  Bert,  62  Cal.  471,  472. 

10.  Same— Power  of  court  to  vIve  Jadg* 
ment  for  rcnt«»Docs  not  transform  actios 
to    one    on    contract* — ^The    fact    that    the 
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statute  provides  that  tha  court  shall  Sive 
Judgment  for  the  rent  found  due'  does  not 
transform  an  action  In  unlawful  detainer 
into  an  action  on  contract. — Arnold  v. 
KriflTbaum,   169  Cal.  131,   146  Pac.   423. 

17.  An  action  of  unlawful  detainer  is  not 
one  for  the  recovery  of  a  debt,  but  is  an 
action  which  has  for  its  primary  purpose 
the  recovery  of  the  possession  of  real  prop- 
erty, and  the  part  of  the  Judgrment  award- 
ing' damages  for  unpaid  rent  is  merely  in- 
cidental thereto. — Ashcroft  Estate  Co.  v. 
Nelson,  26  Cal.  App.  400.  147  Pac.  lOi. 

18.  Saine— Proviso  that  notice  meed  Bot 
be  irlvcB.^ — Proviso  of  above  section  that  no- 
tice need  not  be  given,  where  covenants 
and  conditions  of  lease  are  impossible  of 
performance,  does  not  apply  where  the 
lease  has  been  terminated  and  no  longer 
exists. — ^Aiartin  v.  Splivalo,  66  Cal.  128,  130. 

!••  Same— RcaaOB  for  prclfmlnary  de- 
moBd. — ^As  landlord  has  right  to  elect 
whether  he  will  consider  tenancy  ended 
or  not,  upon  breach  of  covenant,  it  would 
border  upon  extreme  hardship  to  construe 
above  section  so  as  to  subject  tenant  to  an 
action  of  unlawful  detainer,  with  its  severe 
consequences,  without  requiring  prelimin- 
ary demand,  and  giving  him  opportunity  to 
comply  with  it  and  surrender  premises. 
The  right  to  damages,  and  to  have  those 
damages  trebled,  would  accrue  to  landlord 
immediately  upon  filing  his  suit,  notwith- 
standing tenant  might  immediately  after 
bringing  of  action  be  willing  to  allow 
plaintiff  to  have  possession,  or  would  have 
surrendered  it  without  suit  if  demanded  of 
him. — Schnittger  v.  Rose,  139  Cal.  656,  663, 
73  Pac.  449. 

d  of  poaaeasioB*  see  pars,  48- 


A«  to  dem: 

61,  this  note. 

ao.  Same— SabdlvisloB  1. — A  vendee  in 
the  possession  of  land  under  a  contract  of 
sale  does  not,  upon  making  default  in  a 
payment  on  the  purchase-price,  become  a 
tenant  at  will  subject  to  removal  from  the 
land  by  the  summary  method  of  a  suit  in 
unlawful  detainer. — Francis  v.  West  Vir- 
ginia   Oil    Co.,    174    Cal.    168,    162    Pac.    394. 

21.  Same— 'SabdlvisIOB  2. — Holding  over. 
In  view  of  the  circumstances  outlined  by 
subdivision  2  of  above  section,  establishes 
a  presumption  prima  facie  of  the  renewal 
of  the  lease  for*  another  year  upon  the 
terms  formerly  existing,  but  such  presump- 
tion may  be  rebutted  by  evidence  offered 
by  either  party  to  the  lease. — Cowell  v. 
Snyder,    171   Cal.   291,   152   Pac.    920. 

22.  Where  the  relation  of  landlord  and 
tenant  is  denied  by  the  latter,  the  three- 
day  notice  provided  by  above  section,  is 
not  required  to  be  given. — Levy  v.  Hender- 
son,   31   Cal.   App.   789,    161   Pac.   1004. 

28.     TenBBt's  death  daring  term  of  leane. 

— Landlord,  when  he  rents  his  property, 
must  be  presumed  to  anticipate  possible 
contingency  of  tenant's  death  during  term 


of  lease,  and  to  know.  In  that  event,  that 
he  will  not  be^entltled  to  resort  to  extra- 
ordinary remedy  provided  for  by  above  sec- 
tion; and  there  is  no  good  reason  why  lan- 
guage of  code  should  be  strained  so  as  to 
uphold  Judgment  against  an  estate  in  nature 
of  penalty  for  three  times  amount  which 
would  be  due  for  rent  if  tenant  had  lived. 
— Martel  v.  Meehan,  63  Cal.  47,  60. 


Same— Wltk  seetlon  1SS2,  post— Ac- 
tlono  '^galBst*'  executors,  etc.  —  Reasons 
why  provisions  of  section  1582,  post,  do 
not  apply  to  action  brought  under  provi- 
sions of  above  section  "against"  an  executor 
of  one  who,  in  his  lifetime,  had  been  ten- 
ant of  plaintiff,  do  not  exist  In  case  of  ac- 
tion "by'*  executors. — Knowles  v.  Murphy, 
107  Cal.  107,  109,  112,  40  Pac.  111. 


28.  Same— 'Same— •AetloBs  '^by"  ezeentors, 
etc. — It  is  expressly  provided  in  section 
1582,  post,  that  executors  and  administra- 
tors may  bring  action  for  recovery  of  any 
property  in  all  cases  in  which  same  might 
have  been  brought  by  their  testator,  and 
while  they  are  engaged  in  administration 
of  estate  such  executors  are  to  be  regarded 
as  "successors  of  estate  of  landlord,"  for 
purpose  of  giving  notice  authorized  by  above 
section,  and  enforcing  against  tenant,  who 
is  guilty  of  unlawful  detainer,  remedy  pro- 
vided by  law. — Knowles  v.  Murphy,  107  Cal. 
107,  112,  40  Pac.  111. 

26.  EJeetment-»As  to  geaerally. — When- 
ever landlord  is  entitled  to  bring  action 
of  forcible  entry  and  detainer  against  ten- 
ant at  sufferance,  after  having  given  re- 
quisite notice  to  quit,  he  may,  instead  of 
proceeding  under  that  form  of  action,  main- 
tain action  of  ejectment. — McCarthy  v.  Yale, 
39  Cal.  585,  587. 

27.  Same— •Agalaat    bold-OTor    tenaata. — 

After  tenancy  at  will  has  been  terminated, 
by  giving  of  notice  required  for  that  pur- 
pose, position  and  rights  of  parties  are 
changed;  tenants  are  in  position  of  holding 
over  after  end  of  their  lease,  and  right  of 
re-entry  upon  premises  accrues  to  lessor. 
This  right  is  enforcible  by  lessor  by  one 
of  two  remedies.  He  may  maintain  eject- 
ment against  hold-over  tenants,  without 
further  notice  of  them,  or  he  may  commence 
action  of  unlawful  detainer  against  them, 
after  he  had  made  demand  for  possession, 
by  giving  them  three  days'  notice  as  pro- 
vided in  above  section.  Without  such  notice 
and  demand,  summary  proceeding  of  action 
of  unlawful  detainer  is  not  maintainable. 
— Martin  v.  Splivalo,  56  Cal.  128,  129. 

As  to  holdlag  over,  see  pars.  34,  85,  this 
note. 

28.  Failure  to  pay  rent— Termination  of 
lease  for— Lease  for  flxed  period— RIgbt  to 
KTO'wwlnK  crops. — In  a  case  in  which  there 
is  a  lease  for  a  fixed  term  of  years,  with 
the  rent  payable  at  stated  times,  which  is 
terminated  by  the  act  of  the  lessee  alone, 
by   his   failure   to   pay   the   rent  when   due. 
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the  lessee  has  no  such  estate  in  the  land 
as  would  entitle  him  or  his  subtenant  to 
claim  the  grrowingr  crops  or  emblements 
after  such  termination  of  the  lease. — 
Agroure  v.  Plummer,  175  Cal.  643,  166  Fac. 
311. 

29.  Forfeiture  of  lease  ^  Demand  for 
rent. — To  work  forfeiture  of  lease  for  non- 
payment of  rent,  landlord  must  make  de- 
mand for  precise  sum  due  on  premises,  or 
wherever  rent  is  payable. — Gage  v.  Bates, 
40    Cal.    384.    385. 

As  to  demand  for  rent,  see  pars.  41-44, 
this  note. 

As  to  demand  for  possession,  see  pars. 
48-61,  this  note. 

80.  Same  —  Necessity  for  demand  for 
rent,  etc. — As  a  fireneral  rule,  a  demand  for 
unpaid  rent  is  a  condition  precedent  to  any 
action  to  enforce  a  forfeiture  of  the  lease 
for  such  nonpayment,  whether  it  be  an  ac- 
tion of  ejectment  broug'ht  by  the  lessor, 
or  the  summary  proceeding  in  unlawful  de- 
tainer provided  for  by  statute.  But,  as  ex- 
ceptions to  such  rule,  the  common-law 
necessity  for  a  previous  demand  of  the 
rent  may  be  obviated  by  a  statute  provid- 
ingr  otherwise,  or  by  provision  in  the  lease 
dispensingr  with  a  demand,  or  by  acts  of 
the  tenant  amounting  to  a  waiver  thereof. 
— Mossi  V.  Fairbanks,  19  Cal.  App.  365,  126 
Pac.  1071. 

As  to  equitable  relief  from  forfeiture  for 
nonpayment  of  rent*  see  note  Ann.  Cas. 
1913A,    828. 

As  to  tender  of  rent  by  tenant  before 
declaration  of  forfeiture  by  landlord,  as  a 
valid  tender,  see  note  Ann.  Cas.  191 2D, 
1009. 

81.  Same  —  Re-entry. — The  ffeneral  rule 
is  that  a  demand  for  rent  must  be  made 
before  a  forfeiture  of  a  lease  can  be  de- 
creed, and  this  rule  Is  not  abrogated  by 
Civil  Code  section  793,  authorizing  an  ac- 
tion for  the  possession  of  real  property  at 
any  time  after  the  right  of  re-entry  has 
accrued;  nor  is  the  rule  changed  by  Civil 
Code  section  791,  providing  that  whenever 
the  right  of  re-entry  is  given  to  a  grantor, 
such  re-entry  may  be  made  at  any  time 
after  the  right  has  accrued  upon  three 
days'  notice,  as  provided  in  above  section 
and  section  1162,  post.  In  other  words, 
the  right  of  re-entry  for  nonpayment  of 
rent  does  not  accrue  until  a  demand  has 
been  made  for  its  payment  regardless  of 
the  section  of  the  code  under  which  the 
action  is  brought. — Mossi  v.  Fairbanks,  19 
Cal.  App.   355,    126   Pac.   1071. 

32.  Since  a  substantial  performance  of 
the  conditions  of  a  lease  is  all  that  the 
law  requires,  equity  will  not  declare  a  for- 
feiture for  breach  of  condition  which  the 
tenant  has  offered  substantially  to  per- 
form, and  in  good  faith  to  protect  the  rent 
due   or   to    become   due   under   the   lease. — 


Knight  v.  Black,  19  Cal.  App.  518.  126  Pac. 
612. 


8S.     Fnmlshod    kotel  —  Pemnnnlty.  —  The 

action  of  unlawful  detainer  will  lie  not- 
withstanding the  leased  premises  consist 
of  a  furnished  hotel  and  cover  both  real 
and  personal  property. — Wilson  v.  Sadleir, 
26   Cal.   App.   357,   146  Pac.   1061. 

84.  Holdlnir  over— RIcbts  of  landlord- 
Action  for  use  and  occupation  may  be  main- 
tained by  a  landlord,  In  view  of  the  pro- 
visions of  the  above  section  and  of  section 
3334  Civil  Code,  where  a  tenant  holds  over, 
and  he  is  not  confined  to  an  action  for 
mesne  profits,  notwithstanding  that  after 
the  holding  over  of  a  tenant  the  landlord 
never  changed  the  contract  of  tenancy  by- 
sufferance  into  a  tenancy  at  will  upon  like 
terms  as  the  original  tenancy. — ^Richmond 
Wharf  A  Dock  Co.  v.  Blake,  181  CaL  454, 
185   Pac.    184. 

See,  also,  par.  27,  this  note. 

As  to  action  to  quiet  title  against  tes- 
ants  holding  over,  see  par.  3.  this  note. 

As  to  tenant  holdlair  over  after  flzed 
term,  see  par.   90,   this  note. 


Bsscntlal    nllegs- 

brings  a  suit  for 
his  property  need 
of  the  land,  occu- 
reasonable  value 
for  the  period  of 
sum  is  unpaid.— 
Co.  V.  Blake,  181 


S5.     Same  —  Pleading  ^ 
tlons. — A  land  owner  who 
the  use  and  occupation  of 
only  allege  his  ownership 
pation    by   defendant,   the 
of  the  use  of  the  property 
occupation  and  that  such 
Richmond  Wharf  &  Dock 
Cal.   454,   185  Pac.   184. 

As  to  complaint,  requirements  of  aa« 
•ufllclency,  see,  post,  f  1166  and  note. 

86.  Lease  Is  not  forfelted^-By  act  of 
landlord  In  aaslsnluir  It,  and  act  of  as- 
signee in  making  demand  for  rent  where 
fact  of  assignment  is  not  made  known  ti) 
tenant. — O'Connor  v.  Kelly,  41  Cal.  432,  434. 

87.  Iicnse  of  oil  land»— Lessors  tesasta 
in  common— Provision  for  forfeiture— No- 
tice  to   terminate   tenancy,   requisites  oC— 

In  the  case  of  a  lease  of  oil  lands  In  which 
the  lessors  are  tenants  in  common,  and 
the  lease  provides  that  a  failure  on  the 
part  of  the  lessees  to  perform  any  of  the 
conditions  embodied  in  the  lease  for  a 
period  of  thirty  days  shall  render  the  lease 
null  and  void  if  the  lessor  shall  so  elect, 
upon  breach  of  the  conditions  in  the  lease, 
a  forfeiture  of  the  leasehold  interest  for 
such  breach  of  conditions  can  be  declared 
only  by  the  Joint  or  concurrent  action  of 
all  the  lessors,  under  the  provisions  of  the 
Above  section — Jameson  v.  Chanslor-Can- 
field  Midway  Oil  Co.,  176.  Cal.  1,  167  Pac. 
369. 

88.  No  re-entry  wltkout  three  days'  so- 
tlcc. — Whenever  right  of  re-entry  is  given 
to  grantor  or  lessor  in  any  grant  or  lease, 
or  otherwise,  such  re-entry  may  be  made 
at  any  time  after  right  has  accrued,  upon 
three  days'  notice,  as  provided  in  above  and 
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next  succeeding:  section  (Civ.  Code  8  791). 
^-See  Smith  v.  Hill,   63  Cal.  51,  62. 

Afl  to  effect  of  notice  upon  rlcht  of  land- 
lord to  re-enter,  or  proceed  nccordlnv  to 
law,  to  rccoTcr  posscsslon»  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  9  790  and  note. 

Aa  to  kow  and  ^vhen  re-entry  %m  to  be 
made,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
8  791   and  note. 

Aa  to  aeccMlty  of  three  daya'  notice 
^rherc  rUrkt  of  re-entry  lias  been  reserved, 

see,  post,   9  1162  and  note  par.  6. 

As  to  notice  to  qnit  and  demand  for 
paynicnt  of  rent*  see  pars.  41-44,  50-69,  this 
note. 

39.  Where  riffht  of  re-eptry  has  accrued 
under  lease  no  action  for  unlawful  detainer 
can  be  had  until  three  days'  notice  has 
been  ffiven  as  provided  in  this  and  next 
succeedingr  section. — Smith  v.  Hill,  63  Cal. 
51.    52. 

40.  Notice  declarlniT  lease  forfeited— 
When  InsnJilclcnt, — Under  subdivision  3  of 
above  section,  notice  declaringr  lease  for- 
feited because  of  non-performance  of  cove- 
nant, other  than  nonpayment  of  rent,  and 
demanding:  possession  of  demised  premises 
forthwith,  is  insufflcient. — Opera  House  St 
A.  Assoc.  V.  Bert,  52  Cal.  471,  472. 

41.  Notice  demanding  rent— Is  necessary. 

— ^Where  lessee  fails  to  pay  rent,  it  is 
essential  prerequisite,  to  maintain  unlawful 
detainer  under  this  section,  that  three  days' 
notice  demanding:  payment  of  rent  due  or 
possession  of  leased  premises  should  be 
served  upon  defendants  as  subdivision  2  of 
above  section  requires.  It  is  equally  essen- 
tial to  aUeg:e  the  service  of  such  demand 
in  the  complaint,  and  if  controverted,  prove 
it  on  trial. — Lacrabere  v.  Wise,  141  Cal.  644, 
656.   76   Pac.   185. 

As  to   necessity  for  demand   of  rent,  see 

par.  69,  this  note. 

As  to  notice  to  qnlct,  see  pars.  60-61,  this 
note. 

42.  8ame-~Is     not     Insnfllclent,     when. — 

Notice  demanding  rent  is  not  insufficient 
by  reason  of  callinff  for  rent  of  precedingr 
month  without  denoting:  what  such  pre- 
ceding: month  was,  where  fuller  specifica- 
tion of  acts  would  not  have  g:lven  de- 
fendant any  clearer  conception  of  meaning: 
and  purpose  of  such  notice. — ^Newman  v. 
Bird.   60   Cal.   872,   374,   375. 

43.  A  notice  to  quit  is  not  insufflcient 
for  failure  to  show  whether  the  representa- 
tive who  sig:ned  it  for  the  owner  as  "her 
attorney"  was  the  attorney  in  fact  or  at 
law. — Arnold  v.  Krig:baum,  169  Cal.  131.  146 
Pac.    423. 

44.  Sanie— Possession  to  be  demanded— 
Basis  for  action. — Where  tenant  holds  over, 
and  rent  remains  unpaid  for  space  of  three 
days  after  it  becomes  due.  landlord's  de- 
mands  for   payment   of   rent   and    delivery 


of  possession,  if  both  are  made  at  same 
time,  are  sufficient  on  which  to  base  an 
action  for  unlawfully  holding:  over. — Brum- 
magrim  v.  Spencer.  29  Cal.   661,  664. 

Aa  to  notice  to  «nlt,  see  pars.  50-61,  this 
section. 

48.  Notice  of  election  to  rencirv  lease—- 
In  greneral. — In  case  of  lease  with  privllegre 
of  renewal  it  is  incumbent  upon  lessee  de- 
siring: to  exercise  his  option  to  g:ive  notice 
of  his  election  before  expiration  of  original 
term. — Shamp  v.  White,  106  Cal.  220,  222, 
89  Pac.  537. 

46.  Same— Inadmlaalble  evidence  of  no- 
tice of  intention  to  renew  lease  in  action 
for  unlawful  detainer. — Shamp  v.  White, 
106  Cal.  220,  228,  89  Pac.  687. 

47.  Notice  to  pcrforni  Dcniand  alone  Is 
■nfllcleat,  when« — If  covenants  in  lease  can 
be  performed,  notice  required  by  this  sec- 
tion is  in  alternative,  either  to  perform 
them  or  deliever  possession.  When  cove- 
nants are  beyond  performance,  and  alter- 
native notice  would  be  useless,  demand  for 
possession  alone  is  necessary.  If,  upon 
demand,  tenant  surrenders  possession,  ne- 
cessity for  any  summary  proceeding:  is  at 
an  end.  and  by  demand  is  accomplished 
what  law  otherwise  would  accord  him 
under  such  proceeding:. — Schnittgrer  v.  Rose, 
189  Cal.  656,  662,  78  Pac.  449. 

48.  Same  — Not  repaired,  when.  —  Under 
subdivision  3  of  above  section,  landlord's 
rig:ht  of  action  ag:ainst  tenant  accrues  upon 
latter's  continuing  in  possession  of  de- 
mised premises  in  person,  or  by  subtenant, 
after  neglect  or  failure  to  perform  any 
condition  or  covenant  of  lease,  and  no  no- 
tice to  him  to  perform  is  required,  if  it 
appears  that  covenant  or  condition  can  not 
afterwards  be  performed  by  him. — Kelly  v. 
Teague.   63   Cal.   68,   69. 

49.  Where  premises  have  been  leased 
with  covenant  not  to  sublet,  and  lessee 
violates  such  covenant  by  subletting,  it  is 
difficult  to  imagine  any  purpose  that  could 
be  subserved  by  landlord's  serving  notice 
on  lessee  to  perform  covenant  not  to  sublet 
when  he  had  already  sublet.  If  notice 
were  served  it  would  be  impossible  for 
tenant  not  to  do  that  which  he  had  already 
done.  The  notice  mentioned  in  this  statute 
has  no  application  to  conditions  or  cove- 
nants that  can  not  be  performed  after  no- 
tice.— Harloe  v.  Lambie,  132  Cal.  133,  135, 
64  Pac.  88% 

50.  Notice   to   qaIt-"As   to   snfllclency  of. 

— In  action  for  unlawful  detainer  of  leased 
premises,  where  it  is  found  that  defendants 
entered,  under  lease,  into  possession,  and 
continued  during  term,  paying  rent  re- 
served, until  term  ended,  when  they  refused 
to  surrender  possession,  and  held  over 
against  lessor's  consent,  there  was  no  ten- 
ancy at  will  and  notice  given  to  defendants 
under  this  and  next  succeeding  section  to 
quit    and    surrender    possession    was    suffl- 
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dent. — Ferine  v.  Teaffue,   $$  Gftl.   446,   447, 
6  Pac  84. 

As  to  Kotiee  to  quit  aad  €eauiK€  of  po»- 
•esalon  belsip  ba«la  for  actioa,  see  par.  44, 
this  note. 

Am  to  Botlee  to  quit  wkere  tomamej  for 
ymru,  see  par.  80,  this  note. 

A«  to  notice  to  quit*  eiifllclency  and  ^Hoet 

of< — See,  post,  i  1162  and  note  pars.  2-5. 

ffl.  Same  -—  Same  -» 'Wkere  it  doserlbea 
prcmiaea. — Notice  to  quit  is  sufficient  if  it 
describes  premises  demanded  with  such  cer- 
tainty that  tenant  is  not  misled  thereby, 
although  there  may  be  inexactness  in  some 
particulars  respecting:  description  of  prem- 
ises.— Kingr  V.  Connolly,  44  Cal.  236,  238. 

52.  Same— Same— Where  it  la  properly 
•Isncd. — In  action  of  unlawful  detainer,  no- 
tice to  tenant  to  quit,  which  purports  to 
come  from  landlord,  and  Is  signed  by 
authority,  by  latter's  attorney,  Is  valid, 
thougrh  it  was  signed  without  any  written 
authorization. — ^Felton  v.  Millard,  81  Cal. 
640,   541,    21    Pac.    533,    22   Pac.    750. 

53.  Same  •— Performanee  of  eovenaat^ 
Need  not  be  demanded,  ^rhen. — In  the  case 
of  the  breach  of  a  covenant  in  a  lease 
other  than  covenants  for  the  payment  of 
rent,  a  notice  to  quit  because  of  non- 
performance of  covenants  of  lease  need  not 
demand  a  performance  of  a  covenant  to 
take  care  of  trees,  cultivate  the  ground, 
or  furnish  the  landlord  vegetables,  because 
such  covenants  could  not  be  performed 
afterward. — Zucco  v.  Farullo,  87  Cal.  App. 
562.  174  Pac.  927,  following  the  doctrine  in 
Schnittger  v.  Rose,  139  Cal.  656,  73  Pac. 
449. 

54.  Same  — SerTlce  upon  one  of  two 
lesseee^Snflleleney  of. — In  a  case  In  which 
lessees  had  bound  themselves  together  as 
copartners  to  the  lease,  standing  thus  in 
opposition  to  the  lessor,  that  occupied,  as 
between  themselves,  and  as  to  the  lessor, 
a  relation  kindred  to  that  of  copartners, 
if.  In  fact,  that  may  not  actually  have  been 
regarded  by  the  lessor  as  copartners  of 
the  service,  upon  one  of  such  lessees  of  a 
notice  to  quit,  the  notice  being  addressed 
to  both  lessees,  is  a  sufficient  notice  to 
terminate  the  tenancy  and  to  justify  the 
commencement  of  an  action  In  unlawful 
detainer'. — Gentry  v.  Citron,  36  Cal.  App. 
288,   171   Pac.    1079. 

55.  Same  •—  Termination      of      tenancy  -* 
Thirty  days*  notice-^Demand  for  possession. 

— To  maintain  action  of  unlawful  detainer, 
against  tenant  at  will  for  holding  over, 
it  is  incumbent  upon  landlord  to  terminate 
tenancy  by  first  giving  thirty  days*  notice, 
and,  at  expiration  of  that  time,  make  de- 
mand for  possession. — King  v.  Connolly,  51 
Cal.   181,   183. 

Aa  to  demand  of  posaeaalon*  see  pars. 
48-61,  this  note. 

56.  Same— Same— Same -*  Prerequisite  to 
action. — When  It  Is  provided  In  lease  that. 
In  case  of  sale  of  demised  premises,  thirty 
days'   notice   Instead   of   three   days'   notice 


to  quit  shall  be  given,  lease  is  terminated 
by  sale  of  property  and  tenant  Is  entitled 
to  thirty  days'  notice  to  quit  before  action 
in  unlawful  detainer  will  lie.  No  further 
notice  is  required. — Buhman  ▼.  Nickels  ft 
Brown  Bros.,  1  CaL  App.  266,  82  Pac.  86,  86. 

An   to    prereqnialtea    of    aetloa«   see   par. 
66,  this  note. 

67.     Same— Same— «ame— Tenant   at  will. 

—One  who  enters  upon  land  by  permission 
of  owner,  under  void  x>arol  contract  or 
under  void  lease,  or  pending  unexecuted  ne- 
gotiations for  written  lease,  is  tenant  at 
will,  and.  being  lawfully  in  possession,  his 
tenancy  can  be  terminated  only  by  thirt]r 
days'  notice. — Carterl  v.  Roberts,  140  Cal. 
164.   167,   78   Pac   818. 

As  to  tenancy  at  will  and  notice  to  qnlt, 
see,  post,  9  1162  and  note  pars.  7-16. 

58.     Same— Three     days'     notice     to    qvlt 

provided  for  in  subdivision  2  of  above  sec- 
tion is  not  required  to  be  given  in  case 
where  tenant  to  real  property  continues  in 
possession  without  consent  of  his  landlord, 
after  expiration  of  fixed  term  for  which  It 
has  been  let  to  him. — Earl  Orchard  Co.  v. 
Fava,  138  Cal.  76,  79,  70  Pac.  1073. 

B».     Same— 'Watver    of    rl^ht    to    serve.— 

The  unconditional  acceptance  by  a  land- 
lord of  money  as  rent,  which  rent  had 
accrued  after  the  time  the  tenant  should 
have  surrendered  possession,  would  con- 
stitute strong  evidence  that  the  landlord 
waived  his  notice  to  quit. — Alden  v.  May- 
field,   163   Cal.   798,   127   Pac.   44. 

60.  Same^When  not  required. — ^Where  an 
action  of  unlawful  detainer  Is  based  upon 
subdivision  1  of  above  section,  and  tenancy 
alleged  in  complaint  Is  tenancy  at  sufferance 
and  not  at  will,  no  notice  to  quit  is  re- 
quired.— Lee  Chuck  v.  Quan  Wo  Chong  & 
Co.,  91  Cal.  693,  697,  28  Pac.  45. 

61.  After  death  has  terminated  tenancy 
at  suflTerance,  or  at  will,  tenant's  possession 
thereafter  as  against  heirs,  who  are  vested 
with  right  of  entry,  is  wrongful.  The  tenant 
Is  not,  therefore.  In  possession  as  tenant 
from  year  to  year  and  is  not  entitled  to  no- 
tice to  quit  under  above  section. — Joy  v.  Mc- 
Kay, 70  Cal.  445,   446,  11   Pac.   763. 

02.  Parties  defendant — Subtenant  not  In 
actual  occupancy — Judgment  agnlnst  tes- 
■■*♦• — In  a  case  of  unlawful  detainer,  after 
notice  of  forfeiture  of  lease  for  default  in 
payment  of  rent,  a  Judgment  against  the 
tenant  for  the  rent  due  and  for  restitution  of 
the  premises  is  binding  on  a  subtenant,  who 
is  not  In  the  actual  occupancy  of  the  prem- 
ises whether  at  the  time  of  the  service  of 
the  three  days*  notice  of  demand  for  pay- 
ment of  the  rent  or  for  possession  of  the 
premises,  or  at  the  time  of  the  commence- 
ment of  the  action,  and  who  was  not  made 
a  party  defendant  therein,  under  the  pro- 
visions of  subdivision  4  of  the  above  section 
and  of  section  1164,  post. — Agoure  v.  Plum- 
mer,  175  Cal.  543,  166  Pac  311. 

Aa    to    parties    defendant    generally,    se^ 
post,  S  1164  and  note. 
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Prereqntoltoi  to  actlom. — ^It  is  not  AS- 

jential  to  the  maintenance  of  an  action  of 
unlawful  detainer  to  recover  the  possession 
of  premises  described  in  the  lease  as  a  cer- 
tain building  "on  the  southwesterly  line  of 
California  and  Larkin  streets"  in  San  Fran- 
cisco, to  first  bring  an  independent  action  to 
reform  the  description  by  substituting:  the 
word  "corner"  for  the  word  "line,"  as  Judi- 
cial notice  will  be  taken  of  the  fact  that 
there  is  no  southwesterly  line  of  such 
streets. — Olcovich  v.  Derembergr,  27  Cal.  App. 
194,  149  Pac.  876. 

As  to  prerequisites  of  action,  see  par.  66, 
this  note. 

94.  Receipt  of  rest— As  ^valver  of  breacli 
cf  eoTenant  In  lease. — Receipt  of  rent  ac- 
cruing* after  breach  of  covenant  In  lease, 
with  full  notice  thereof,  is  waiver  of  breach, 
and  lessor  having  once  waived  such  breach 
has  no  right  of  entry  thereafter  for  for- 
feiture.— McGIynn  v.  Moore,  25  Cal.  384,  396. 

65.  Recovery  of  posaesslon— RIgbt  of  ac- 
tion.— The  right  to  maintain  an  action  by 
"the  successor  in  estate  of  his  landlord"  Is 
expressly  conferred  by  above  section.  Also 
section  829  of  the  Civil  Code  provides:  "A 
person  to  whom  any  real  property  Is  trans- 
ferred or  devised,  upon  which  rent  has  been 
reserved,  or  to  whom  any  such  rent  Is  trans- 
ferred, is  entitled  to  the  same  remedies  for 
the  recovery  of  rent,  for  nonperformance  of 
any  of  the  terms  of  the  lease,  or  for  any 
waste  or  cause  of  forfeiture,  as  his  grantor 
or  devisor  might  have  had."  Hence  attorn- 
ment of  the  tenant  Is  not  necessary  to  en- 
able plaintiffs,  as  vendees  of  the  leased 
lands,  to  maintain  the  action. — Plummer  v. 
Agoure,  20  Cal.  App.  319,  128  Pac.  1014,  1015. 

66.  Where,  by  an  ^x  parte  order  made  by 
•he  court,  the  assignee  of  a  lease  was  sub- 
stituted as  defendant  In  an  action  thereon, 
such  order  was  clearly  erroneous,  and  hence 
it  was  not  error  for  the  court  to  vacate  the 
rame.  since  such  assignee  is  not  a  necessary 
party  to  the  action. — Plummer  v.  Agoure, 
20  Cal.  App.  819,  128  Pac.  1014,  1016. 

•7.     Remedy  an  landlord     Contract  of  sale. 

— Where  written  contract  of  sale  is  executed 
contemporaneously  with  lease,  refusal  upon 
vendee's  part  to  perform  may  put  an  end 
to  contract  of  sale  at  option  of  lessor,  and 
leave  him  at  liberty  to  pursue  his  remedy 
as  landlord. — ^Norton  v.  Siurla,  83  Cal.  559, 
661.   23   Pac.   527. 

«R.  Rent— -'Who  liable  for. — One  unlaw- 
fully withholding  the  possession  of  land  and 
in  default  for  tne  rent  thereof  can  not  es- 
cape his  obligation  by  assigning  the  lia- 
bility to  another. — ^Plummer  v.  Agoure,  20 
Cal.  App.  319.  128  Pac.  1014,  1015. 

US.     Same-— Necenaity  for  demand  of. — The 

general  rule  is  that  a  demand  for  the  rent 
must  be  made  before  forfeiture  will  be  de- 
creed.— Mossl  v.  Fairbanks,  19  Cal.  App.  856, 
125  Pac.  1071,  1072. 

As  to  necessity  for  demand   of  rent*  see 

pars.  41-44,  this  note. 


70.  Rent  dne  and  accmlng  rent— Rtsbt  to 
recover. — In  an  action  for  unlawful  detainer 
the  plaintiff  is  entitled  to  recover  not  only 
the  rent  due  and  demanded  at  the  time  of 
giving  notice,  but  all  rent  accruing  and  un- 
paid up  to  the  time  of  the  trial. — Holland  v. 
Eastern  Outfitting  Co.,  16  Cal.  App.  443,  117 
Pac.  668. 

As  to  complaint  In  action  to  recover  rent, 

see,  post,  9  1166  and  note. 

71.  Same— Scparato  counts  for  rent*  etc 

— The  fact  that  the  pleader  in  unlawful  de- 
tainer sets  forth  the  nonpayment  of  rent 
accruing  after  service  of  the  notice  in  sepa- 
rate counts  does  not  constitute  such  mat- 
ters separate  causes  of  action. — Holland  v. 
Eastern  Outfitting  Co.,  16  Cal.  App.  448,  117 
Pac.  562. 

72.  Damages,  in  an  action  to  recover  the 
rents,  issues,  and  profits  of  a  tract  of  land, 
may  be  established  either  by  showing  rents 
and  profits  actually  received  or  by  proving 
the  annual  rental  value  of  the  land. — Nathan 
V.  Dierssen,  164  Cal.  607,  130  Pac.  12,  14. 

73.  Interest  upon  the  rents,  issues,  and 
profits  of  the  premises  during  the  period  of 
the  withholding  may  be  allowed  when  neces- 
sary to  a  complete  indemnity. — Nathan  v. 
Dierssen,  164  Cal.  607,  180  Pac.  12,  14. 

74.  If  the  action  is  one  in  which,  under 
the  issues  framed,  a  judgment  for  restitu- 
tion and  rents  and  profits  might  properly 
have  been  rendered,  the  fact  that  the  plain- 
tiff came  into  possession  of  the  premises 
after  the  commencement  of  the  action  did 
not  deprive  him  of  his  right  to  a  Judgment 
for  mesne  profits. — Nathan  v.  Dierssen.  164 
Cal.  607,  180  Pac.  12,  14. 

75.  A  plaintiff,  unlawfully  dispossessed 
of  land,  may  unite  in  one  and  the  same 
action  a  claim  to  recover  specific  real  prop- 
erty or  one  for  damages  for  withholding 
thereof,  or  for  waste  committed  thereon,  and 
the  rents  and  profits  of  the  same. — Nathan 
V.  Dierssen,  164  Cal.  607,  130  Pac.  12,  14. 

76.  It  was  without  doubt  the  established 
rule  at  common  law  that  an  action  against 
a  wrongful  disseizor,  for  mesne  profits, 
could  not  be  maintained  except  by  a  plain- 
tiff who  had  regained  actual  possession  of 
the  premises,  or,  at  least,  had  recovered  a 
Judgment  in  ejectment. — Nathan  v.  Dierssen, 
164  Cal.  607.  130  Pac.  12,  13. 

77.  Security  for  rent— BItcct  of  taking. — 

Unlawful  detainer  is  primarily  a  possessory 
action,  which  can  not  be  defeated  or  de- 
layed by  the  fact  that  the  landlord  has  taken 
security  for  his  rent,  without  destroying 
the  manifest  design  of  the  legislature  to 
provide  a  summary  remedy  for  the  recov- 
ery of  the  possession  of  the  premises  with- 
held by  a  tenant  in  violation  of  the  cove- 
nants of  a  lease  or  other  agreement. — 
Toplitz  V.  Standard  Co.,  25  Cal.  App.  575. 
143  Pac.  52. 

As  to  right  to  foreclose  chattel  mortgage 
given  to  Nccnrc  faithful  performance,  not- 
ivlthfitanding  Judgment  for  rent  In  forcible 
detaluer  proceedings*  see  par.  9,  this  note 
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78.  Incidentally  a  judgrment  for  the  plain- 
tiff In  an  action  of  unlawful  detainer  may 
award  such  actual  damagrea  as  may  have 
been  occasioned  by  a  withholdlngr  over  after 
a  breach  of  the  covenants  of  the  lease;  and 
in  addition  may,  if  the  circumstances  of  the 
case  justify  it,  award  to  the  plaintiff  by  way 
of  punitive  damages  a  sum  equal  to  treble 
the  amount  of  the  rent  then  due;  but  In  no 
sense  is  an  action  of  unlawful  detainer  one 
for  the  recovery  of  a  debt  or  the  enforce- 
ment of  a  rlffht  secured  by  a  mortgragre  given 
for  security  of  the  rent  reserved  in  the  lease 
under  which  the  premises  are  held,  And 
therefore  the  existence  of  such  mortgragre 
can  not  be  pleaded  as  a  bar  to  the  action, 
under  the  provisions  of  section  726,  ante. — 
Toplitz  v.  Stondard  Co..  26  Cal.  App.  675,  143 
Pac.  62. 

79.  In  an  action  of  unlawful  detainer, 
where  the  trial  court  found,  in  substantial 
accord  with  the  admitted  allegations  of  the 
complaint  in  favor  of  the  plaintiffs  in  so 
far  as  concerned  the  execution  of  the  lease 
and  the  breach  of  the  covenant  to  pay  the 
rent  reserved,  but  further  found  that  a 
mortgragre  given  as  security  for  the  rent  had 
not  been  resorted  to  and  exhausted  prior  to 
the  institution  of  the  action,  and  from  the 
latter  finding  deduced  the  conclusion  of  law 
that  by  reason  of  the  provisions  of  section 
726,  ante,  the  action  is  barred,  the  existence 
of  the  mortgage  being  no  defense,  the  find- 
ing in  relation  thereto  is  immaterial,  and 
the  Judgment  should  have  been  for  plaintiffs, 
and  will  be  so  ordered  on  appeal. — Toplits 
V.  Standard  Co..  26  Cal.  App.  576,  143  Pac.  52. 

80,  Tenancy  for  years— Notice  to  qnit— • 
Does  not  of  Itself  terminate  the  lease. — Un- 
der the  provisions  of  subdivisions  2  and  3  of 
the  above  section  the  object  of  the  service 
of  a  three  days'  notice  to  quit  the  premises. 
In  the  event  of  default  of  payment  of  the 
rent  reserved,  the  object  of  such  notice  is 
to  terminate  the  lease;  but  under  the  provi- 
sions of  the  section  the  lessee,  or  any  one 
for  him,  may  pay  the  rent  reserved,  in  which 
case  the  lease  is  not  terminated  by  the  no- 
tice to  quit,  and  remains  in  force  for  the 
remainder  of  the  original  term,  or  until  it 
is  ended  in  some  manner  by  some  subse- 
quent act  or  agreement. — Downing  v.  Cut- 
ting Packing  Co.,  183  Cal.  91,  190  Pac.  455. 

As  to  notice  to  «nlt,  see  pars.  60-61,  this 
note. 

81.  Same— Constmetlon   as  to  forfeiture. 

— The  established  rule  is  that,  where  the 
right  of  a  forfeiture  Is  created  by  contract 
or  by  law  It  is  always  necessary  to  restrain 
It  to  the  most  technical  limits  of  the  terms 
and  conditions  upon  which  the  right  is  to  be 
exercised;  and  under  this  rule  of  interpreta- 
tion on  a  notice  to  quit,  under  a  lease  for  a 
term  of  years,  for  failure  to  pay  the  rent 
reserved  when  due,  a  forfeiture  of  the  lease- 
holder does  not  occur  until  the  expiration 
of  the  third  day.  —  Downing  v.  Cutting 
Packing  Co.,  183  Cal.  91.  190  Pac.  465,  ap- 
plying the  doctrine  in  Randol  v.  Scott,  110 


Cal.  596,  42  Pac.  976;  Jameson  v.  Chanslor- 
Canfleld  Midway  Oil  Co.,  176  Cal.  1,  11,  167 
Pac.  369. 

82.  Tenant  is  gaUty  of  nnlawfal  detaiaer 
wken  he  fails  to  pay  rent  when  it  becomes 
due,  and  refuses  and  neglects  for  space  of 
three  days  after  demand  therefor  to  par 
such  rent  and  to  quit  possession. — Roussel 
V.  Kelly,  41  Cal.  860,  362. 

88.  Tender  of  rent  each  month,  whick  tke 
landlord  refuses  to  necept,  and  which  rent 
is  not  deposited  in  bank  to  his  credit  Is  not 
a  payment  of  the  rent  and  upon  a  subse- 
quent demand  therefor  the  tenant  must  pay 
the  same  within  the  time  limited  by  above 
section  or  be  guilty  of  an  unlawful  detainer 
of  the  property. — Occidental  Real  Estate  Co. 
V.  Gantner,  7  Cal.  App.  727,  781,  96  Pac.  1042. 

84.  Termination  of  tennney— Snlt  for  me 
and  occupation. — ^Under  the  provisions  of 
the  above  section,  and  of  section  3334  of  th« 
Civil  Code  a  landowner  may  sue  for  the  use 
and  occupation  of  his  property,  and  is  not 
confined  to  an  action  for  mesne  profits  not 
withstanding  the  fact  that  after  the  hold- 
ing over  of  a  tenant,  he  never  by  contract 
changed  the  tenancy  by  sufferance  into  a 
tenancy  at  will  upon  like  terms  with  the 
original  tenancy. — Richmond  Wharf  &  Dock 
Co.  V.  Blake,  181  Cal.  464,  186  Pac.  184. 


Unlawful  detainer  can  he  maintained, 
when— Against  tenant  after  nasignncat  of 
his  interest. — Forcible  entry  and  unlawful 
detainer  may  be  maintained  against  a  ten- 
ant by  landlord  where  tenant  assigns  his 
interest  in  lease  to  his  landlord,  but  holds 
over,  although  his  lease  has  not  expired.— 
Kower  v.  Gluck,  33  Cal.  401,  406. 

86,  Same— Against  tenant  who  sublets.— 

If  tenant,  in  violation  of  his  lease,  sublets 
demised  premises,  landlord  may  maintain 
unlawful  detainer  against  him,  under  sub- 
division 4  of  above  section,  upon  giving  re- 
quired three  days'  notice. — Bernero  v.  Allen. 
68  Cal.  505,  506.  9  Pac.  429. 

As  to  parties  defendant,  see,  post,  §  1164 
and  note. 

87.  Same-— By  <<succcaaor  in  estate'*  of 
landlord. — Where  real  property  was  leased 
to  tenant  from  month  to  month,  and  owner 
made  lease  in  prsesentl  to  plaintiff,  in  action 
of  unlawful  detainer,  for  five  years,  and  no 
attornment  was  made  to  plaintiff,  and  latter 
never  entered  into  possession,  but  gave  no- 
tice to  defendant  raising  his  rent,  and.  no 
rent  being  paid,  he  gave  three  days'  notice, 
and  commenced  his  action  to  have  defendant 
removed  from  possession,  and  for  increased 
rent,  such  third  person  is  **a  successor  In 
estate"  of  landlord,  within  meaning  of  sub- 
division 1,  of  above  section,  and  has  right  to 
maintain  his  action. — McDonald  v.  Hanlon, 
79  Cal.  442,  443,  21  Pac.  861. 

As  to  parties  plalntUf  generally,  see,  post, 
9  1165  and  note. 

As  to  when  unlawful  detainer  can  not  be 
maintained  by  ^anccesaor  In  estate**  of  land- 
lord, see  par.  102,  this  note. 
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8S.  Same— > For  breach  of  corenaiit  or 
oondltioii  of  leaae. — Provisions  of  subdivi- 
sion 1  of  above  section  were  taken  literally 
from  statutes  of  New  York,  in  which  state 
summary  proceedinss  can  not  be  instituted 
on  ground  of  expiration  of  term  by  forfeit- 
ure. In  some  other  states  it  is  provided 
that  landlords  are  entitled  to  benefit  of 
summary  proceedings  "where  lease  is  ter- 
minated by  forfeiture,  for  breach  of  its  pro- 
visions"; but  in  this  state,  summary  process 
will  lie  upon  breach  of  any  covenant  or  con- 
dition of  lease,  and  a  demand  for  posses- 
sion* but  three  days'  notice  required  by  sub- 
divisions 2  and  3  of  above  section  must  be 
given. — Silva  v.  Campbell,  84  Cal.  420,  423, 
424,   24  Pac.  316. 

80.  Same— Land  let  upon  shares. — Where 
land  has  been  let  upon  shares,  its  owner 
may  maintain  an  action  of  unlawful  de- 
tainer to  recover  possession  upon  breach  of 
conditions  of  lease. — Jones  v.  Durrer,  96  Cal. 
95.  97.  99,  30  Pac.  1027. 

Ml.  Same  — Tenant  holding  over  after 
4zcd  term* — Where  lessee  was  not  tenant 
at  will,  but  for  fixed  term,  which  expired 
at  g'iven  date,  and  notice  was  served  only 
to  effect  that  plaintiff  would  not  renew 
lease,  and  that  lessee  must  give  up  posses- 
sion of  property,  owner  had  right  to  re- 
enter when  term  expired,  and  to  maintain 
action  for  possession  without  any  previous 
notice  or  demand. — ^McKissick  v.  Ashby,  98 
Cal.   422,  425.  33  Pac.  729. 

Aa  to  tenant  holdla^  over,  see  pars.  84, 
36,  this  note. 

•1.  Snme  ^  Tenant  holding  under  void 
nvreement. — If  person  enters  upon  premises 
and  holds  them,  under  void  agreement,  he 
Is  tenant  at  will,  against  whom  action  of 
unlawful  detainer  may  be  maintained  after 
proper  notice  given. — Hall  v.  Wallace,  88 
Cal.   484,  436,   26  Pac.  860. 

9S.  Same  ^  Where  person  remained  In 
honse  moved  onto  premises. — Where  lessee 
of  lot  entered  into  possession  and  put  an- 
other person  in  possession  of  part  thereof, 
by  somewhat  novel  method  of  moving  house 
(In  which  such  third  person  was  and  who 
refused  to  leave),  onto  leased  lot.  and  such 
third  person  voluntarily  remained  thereon, 
he  became  subtenant  of  lessor,  subject  to  be 
removed  under  proceedings  in  unlawful  de- 
tainer In  default  of  payment  of  rent  by  les- 
see.— Pardee  v.  Gray,  66  Cal.  524,  526,  6  Pac. 
389. 

iS.     Same— Constmetlon    of   old    constltn- 

tlon« — The  general  terms,  "action  of  forcible 
entry  and  detainer."  as  employed  in  old  con- 
stitution of  this  state,  included  action  for 
unlawful  holding  over  by  tenants. — Brum- 
magln  v.  Spencer,  29  Cal.  661.  662. 

•4,  Same— Connter-clalm— Has  ao  plaee 
Im  proeeedlny  for  unlawful  detainer. — Kelly 
v.  Teague,  63  Cal.  68.  69. 

As  to  connter»clatm  and  eross-eomplaint 
mat  helns  allowaMc,  see,  post,  9  1700  and 
note. 


05.  Same— Landlord**  right  to  possemilon 
of  premises  after  expiration  of  tenant's 
lease. — It  would  be  monstrous  doctrine  to 
affirm  that  landlord  does  not  get  possession 
of  premises  upon  expiration  of  his  tenant's 
lease,  if  some  third  party  can  slip  in  be- 
tween moving  out  of  tenant  and  moving  in 
of  landlord. — Porter  v.  Murray,  2  Cal.  Un-. 
rep.  687,  12  Pac.  425,  427. 

96.  Same-^LIablllty  of  tenant. — If  tenant 
holds  over  contrary  to  his  agreement,  he 
is  liable  to  be  proceeded  against  under  for- 
cible entry  and  unlawful  detainer  act. — 
Kower  v.  Gluck.  33  Cal.  401,  406. 

87.  Same— Relation  of  landlord  and  ten- 
ant can  not  be  predicated  on,  mrhat. — In  an 

action  of  unlawful  detainer  relation  of  land- 
lord and  tenant  can  not  be  predicated  on 
production  of  lease  signed  without  evidence 
of  delivery.  It  is  essential  that  there  be 
finding  on  issue  of  delivery. — Davidson  v. 
Ellmaker,  84  Cal.  21,  22,  23,  23  Pac.  1026. 

98.  Title  is  not  Involved  in  action  of  un- 
lawful detainer  and  lessee  can  not  avoid 
obligation  assumed  under  his  lease  by  show- 
ing that  lessor  did  not  have  title  to  demised 
premises. — Knowles  v.  Murphy,  107  Cal.  107, 
114.  40  Pac.  111. 

As  to  mrhen  title  may  be  given  In  evi- 
dence In  action  of  forcible  entry  and  nnlamr- 
fnl  detainer,  see  notes  77  Am.  Dec.  552-557. 

That  questions  of  title  or  right  of  posses- 
sion can  not  be  tried,  see,  post,  9  1172  and 
note  pars.  28,  30. 

00.     Same — ^What  will  not  defeat  action. — 

An  action  for  unlawful  detainer  brought  by 
landlord  against  his  tenant,  because  of 
holding  over  after  demand  of  rent  due  under 
lease,  and  failure  to  pay  such  rent  for  space 
of  three  days,  is  not  defeated  by  mere  fact 
that  defendant  had  been  in  quiet  and  peace- 
able possession  for  one  year  before  com- 
mencement of  such  suit,  where  rent  was 
demanded  within  one  year  before  it  so  be- 
came due. — Johnson  v.  Chely,  43  Cal.  299. 
304. 


Iter  three 

and    note 


Action  for  nnlawfnl  detainer 
days'    notice. — See,    post,     9  1162 
par.  9. 

iOO.  Unla^vfnl  detainer  can  not  be  main- 
tained, ^vhen— After  forfeiture,  unless  de- 
mand Is  made. — An  action  for  unlawful  de- 
tainer can  not  be  sustained  against  tenant 
of  real  property  who  continues  in  posses- 
sion after  forfeiture  of  lease  for  breach  of 
covenants  therein,  unless  demand  for  pos- 
session has  been  made. — Schnittger  v.  Rose. 
139  Cal.  656,  662,  73  Pac.  449. 

As  to  demand  for  possession,  see  pars. 
48-61,  this  note. 

101.  Same— Against  tenant  mrho  has  va- 
cated premises. — Landlord  can  not  maintain 
action  of  forcible  entry  and  detainer 
against  tenant  who  has  vacated  premises 
and  surrendered  keys. — Walls  v.  Preston,  28 
Cal.   224,   226. 


102.     Snme— By    <^saceessor    In    estate**    of 
landlord. — Plaintiff  who  is  vendee  of  orlgl- 
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.^4al  or  ooiiT^iitlonal  landlord  and  as  to  lease 
merely  his  asslflmee,  can  not  avail  himself 
ttt  remedy  provided  by  forcible  entry  and 
detainer  act.  This  remedy  Is  conferred  upon 
landlord  alone,  and  Is  not  STiven,  in  terms 
at  least,  to  his  successor  in  estate. — Reay  v. 
Cotter,  29  CaL  168,  170. 

As  to  wheM  VBlawfnl  detateer  eaa  be 
uaiatalned  by  ''raceessor  In  eatate**  of  laad- 
lord,  see  par.  87,  this  note. 

108.  Same— Unlawful  entry  npon  poeses* 
•ion  of  tenant. — Landlord  can  not  sue  in  his 

own  name  in  forcible  entry  and  unlawful 
detainer  for  an  unlawful  entry  upon  posses- 
sion of  his  tenant. — Treat  v.  Stuart,  6  Cal. 
113,  114. 

104.  Same— Unlnmrfnl  entry  npon  prem- 
ises of  Inndlord,  mrhoae  riffht  to  possession 
baa  passed. — Thousrh  an  entry  upon  land- 
lord's premises  has  been  unlawful,  he  can 
not  maintain  unlawful  detainer  if  risrht  to 
possession  of  such  premises  has  passed  from 
him  before  demand  for  surrender  is  made. 
— Polack  V.  Shafer.  46  Cal.  270,  278. 

105.  Sane— Where  proper  notice  mras  not 
Kiven.  —  An  action  of  forcible  detainer, 
brought  under  third  subdivision  of  above 
section,  can  not  be  maintained  where  notice 
contemplated  by  statute  was  not  sriven. 
Such  notice  must,  In  alternative,  require 
lessee  to  perform  within  three  days  con- 
dition of  covenant  In  question,  or  surrender 
possession  of  property. — Opera  House  A  A. 
Assoc.  V.  Bert,  52  Cal.  471,  472. 

106.  Same— Where  relation  of  landlord 
and  tenant  does  not  exist. — Landlord's  sum- 
mary remedy  of  forcible  entry  and  detainer 
does  not  apply  to  case  where  conventional 
relation  of  landlord  and  tenant  does  not 
exist,  because,  where  landlord  as  plaintiff 
can  not  rest  upon  lease  and  is  compelled,  in 
addition  thereto,  to  make  proof  of  his  title 
to  reversion,  he  must  seek  redress  else- 
where. For  him  this  remedy  was  not  in- 
tended.— Reay  v.  Cotter,  29  Cal.  168,  170. 

107.  Same  — Where  tenancy  waa  termi- 
nated before  demand. — An  action  for  unlaw- 


fully holdinsr  over  can  not  be  maintained 
unless  relation  of  landlord  and  tenant  is- 
shown  to  exist  between  plaintiff  and  de- 
fendant at  time  of  preliminary  demand  for 
possession  by  plaintiff.  If  tenancy  is  ter- 
minated before  such  demand,  an  action  by- 
lessor  can  not  be  maintained  in  this  form. — 
Steinback  v.  Krone,  36  Cal.  808,  309. 

108.  Waiver  of  forfeiture  —  Continnlns- 
eovennnt— EUitoppel« — The  general  rule  ap- 
plicable between  lessors  and  lessees  is  that 
where  a  particular  act  or  omission  en- 
titles a  landlord  to  declare  a  forfeiture,  the^ 
receipt  of  rent  accruinir  subsequent  to  the 
act  waives  the  forfeiture  in  those  .casea 
where  the  lessor  had  knowledge  of  the  facta 
at  the' time  of  receipt  of  the  rent:  but  there 
is  a  distinction  to  be  drawn  between  a  cove- 
nant or  condition  which  is  of  a  continuinsr 
nature  and  one  which  is  not  of  that  nature. 
In  those  cases  in  which  the  general  course 
of  dealing*  between  the  parties  had  led  one 
of  them  to  believe  that  a  strict  compliance 
with  the  terms  of  a  condition  binding'  on 
him  would  not  be  required,  the  other  party 
may  be  estopped  from  claiming'  the  for- 
feiture.— Myers  v.  Herskowltz,  88  Cal.  App. 
581,   166  Pac.   1031. 


100.     Same— Claniie  in  lease— Covenant 
condition— Immnterlality  of  qneatlon. — ^In  an 

action  in  unlawful  detainer  to  recover  the 
possession  of  a  portion  of  a  store-room  for 
violation  of  a  clause  in  the  sublease  and  of 
prohibiting  the  placing  of  goods  in  the  aisle- 
space  reserved  for  the  common  use  of  ten- 
ants, it  is  immaterial  whether  such  clause 
constituted  a  covenant  or  condition  as  the 
provisions  of  the  above  section  apply  equally 
to  conditions  or  covenants. — Myers  v.  Her- 
skowltz, 33  Cal.  App.  581,  165  Pac.  1031. 

110.     Waste  ^  Forfeiture   for    commission 
of^Demnnd  of  performance  not  necessnry. 

— In  a  case  in  which  a  tenant  has  committed 
waste,  a  notice  to  quit  need  not  demand  per- 
formance of  the  covenants  against  the  com- 
mission of  waste,  in  view  of  the  provisions 
of  subdivision  4  of  the  above  section. — 
Zucco  V.  Farullo,  87  Cal.  App.  662,  174  Pac. 
929. 


§  1162.  SEBVICE  OF  NOTICE.  The  notices  required  hj  the  preceding  sec- 
tion may  be  served,  either  : 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  [By  leaving  copy  with  person  of  suitable  age,  etc.,  when.]     If  he  be 

absent  from  his  place  of  residence,  and  from  his  usual  place  of  business,  by  leav- 
ing a  copy  with  some  person  of  suitable  age  and  discretion  at  either  place,  and 
sending  a  copy  through  the  mail  addressed  to  the  tenant  at  his  place  of  resi- 
dence; or, 

3.  [By  ailbdxig  copy  in  conspicuous  place  on  property,  when.]  If  such  place 
of  residence  and  business  can  not  be  ascertained,  or  a  person  of  suitable  age 
or  discretion  there  can  not  be  found,  then  by  affixing  a  copy  in  a  conspicuous 
place  on  the  property,  and  also  deliverina;  a  copy  to  a  per  jon  there  residing  if 
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such  person  can  be  found ;  and  also  sending  a  copy  through  the  mail  addressed 

to  the  tenant  at  the  place  where  the  property  is  situated.     Service  upon  a 

subtenant  may  be  made  in  the  same  manner. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  347. 


NOTICE  TO  QUIT— DEMAND  FOB 
POSSESSION. 

1.  Breach  of  covenants  of  lease— Forfeiture 
— Necessity  for  notice  to  quit. 

2-  5.  Notice  to  quit  —  As  to  sufficiency  and 
e£fect  of. 

6.  Bight  of  re-entry  reserved — Necessity  of 

three  days'  notice. 

7.  Tenant,  who  is  not — ^Action  without  no- 

tice. 

8.  Termination  of  tenancy — Notice  to  quit 

and  demand  for  possession* 

9.  Unlawfnl    detainer  —  Action    for,    after 

three  days'  notice. 

10.  Same  —  Breach  of  covenant  of  lease  — 

Necessity  for  demand  of  possession. 

11.  Same — Same — Same — ^Form  of  notice. 

12.  Same  —  Same  —  Same  —  Insufficiency  of 

demand  for  possession. 

13.  Who  is  not  a  tenant  at  will — Action  with- 

out thirty  days'  notice. 

14.  Same — Ejectment  without  three   days' 

notice. 

15.  Same— What  notice  and  demand  are  suffi- 

cient. 

16.  Same — ^Who  is  not  entitled  to  notice. 
See.    also,    ante,    99  1159-1161    and    notes: 

post,   99  1163-1179  and   notes. 

1.  Breach  of  eoTeaante  of  leane— Forfeit- 
are— NeccMlty  for  notice  to  quit* — The  risrht 
of  a  lessor  to  recover  possession  of  the  de- 
mised premises  in  an  action  for  unlawful 
detainer  based  upon  the  theory  that  the 
tenant  has  forfeited  his  leasehold,  a  pre- 
requisite to  such  action  is  the  service  upon 
the  lessor  of  a  demand  for  possession,  or  a 
notice  to  quit,  as  contemplated  by  the  pro- 
visions of  the  above  section.  Forfeitures  are 
not  favored  by  the  courts;  even  intendment 
and  presumption  is  agrainst  the  person  seek- 
ing to  enforce  a  forfeiture;  statutes  cre- 
ating forfeitures  must  be  strictly  construed, 
and  one  who  seeks  the  summary  remedy 
of  unlawful  detainer  must  bring:  himself 
clearly  within  the  terms  of  the  statute. — 
Horton -Howard  v.  Pay  ton,  44  Cal.  App.  108, 
186  Pac.  167,  following  the  doctrine  in 
Opera  House  Assoc,  v.  Bert,.  52  Cal.  671; 
Savings  &  L.  Soc.  v.  McfKoon,  120  Cal.  179. 
32  Pac.  305;  Lacrabere  v.  West,  141  Cal.  554, 
75  Pac.  185. 

2.  Notice  to  quit  — As  to  siilBciency 
and  effect  of. — ^A  notice  to  quit  served  upon 
original  lessee  is  sufficient,  and  binds  under- 
tenants, especially  those  who  acquired  pos- 
session after  such  notice  was  served  on 
original  lessee  —  Schilling  v.  Holmes.  23 
Cal.  227,  231. 


8.  No  particular  form  of  notice  is  re- 
quired. It  may  be  deficient  in  spelling  o**  in 
grammatical  construction,  but  if  it  stp.tns 
the  thing  required  by  the  section  in  pla^n 
language  so  that  a  person  of  ordinary  un- 
derstanding would  know  what  is  intended, 
it  is  sufficient. — Berryman  v.  Gibson,  7  Cal. 
App.  679,   682,  95  Pac.   671. 

4.  It  is  not  necessary  that  the  notice  or 
demand  specify  the  three  days.  Demand  in 
writing  must  be  made,  the  amount  of  rent 
due  must  be  stated,  and  the  payment  thereof 
required.  Then  after  such  demand  if  the 
tenant  without  permission  of  his  landlord 
remains  in  possession  without  paying  his 
rent  after  three  days,  he  has  had  three 
days'  notice  in  writing.  The  statute  fixes 
the  period  of  three  days  and  it  must  be  read 
in  connection  with  the  notice  and  when  the 
period  of  three  days  has  expired  the  tenant 
has  had  notice  for  three  days,  which  is  in 
substance  three  days*  notice  in  writing. — 
Berryman  v.  Gibson,  7  Cal.  App.  679,  681,  95 
Pac.  671. 

5.  Three-day  notice  provided  for  In  above 
section  is  not  necessary  where  tenant  Is 
holding  over  without  the  consent  of  the 
landlord  after  the  termination  of  his  time. 
— Bettens  v.  Hoover,  12  Cal.  App.  318,  315, 
107  Pac.  829. 

«.  Right  of  re-entry  reserved— Necessity 
of  tkree  days'  notice. — To  maintain  an  ac- 
tion of  unlawful  detainer,  when  right  of  re- 
entry is  reserved  in  lease,  it  is  necessary 
that  three  days'  notice  be  given  as  provided 
in  above  and  next  preceding  section. — Smith 
V.  Hill,  63  Cal.  51,  52. 

7.  Tenant,  who  la  not-i^Actlon  without 
notice. — A  person  who  has  control  and  man- 
agement of  a  farm,  and  who  Is  simply  la- 
borer or  hired  man,  subject  to  be  discharged 
at  any  time,  is  not  a  tenant,  and  action  to 
recover  possession  of  land  may  be  com- 
menced against  him  without  notice  pre- 
scribed in  this  section. — Todhunter  v.  Arm- 
strong. 6  Cal.  Unrep.  27,  53  Pac.  446,  448. 

8.  Termination  of  tenancy— Notice  to  qnit 
and  demand  for  possession. — To  maintain 
action  of  unlawful  detainer  against  a  ten- 
ant at  will,  landlord  must  first  terminate 
tenancy,  by  giving  thirty  days'  notice  in 
writing  to  quit,  and  then  giving  three  days' 
notice  in  writing  to  surrender  possession. 
Without  demand  for  possession  summary 
proceedings  of  action  of  unlawful  detainer 
Is  not  maintainable;  and  these  things  must 
be  made  to  appear  by  express  averments  in 
complaint. — ^Martin  v.  Splivalo,  66  Cal.  128, 
129,  130. 

9.  Vnla^Tfnl  detainer— Action  for,  after 
three     days'     notice. — After     expiration     of 
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three  days  from  notice  viven  in  con- 
formity with  next  preceding  section,  plain- 
tiff may  maintain  action  for  unlawful  de- 
tainer under  provisions  of  this  code. — Disgrs 
▼.  Porteus,  6  Cal.  Unrep.  763,  83  Pac.  447, 
448. 

10.  Same-^BreAch  of  coTcnaiit  of  lease-* 
NeceMity  for  demand  of  poaseaalon. — ^Be- 
fore an  action  of  unlawful  detainer  to  re- 
cover the  possession  of  land  upon  forfeiture 
of  a  lease  for  a  term  of  years  by  reason  of 
breach  of  a  covenant  to  plant  all  the  land 
to  a  designated  crop,  and  because  of  waste, 
it  is  necessary  that  a  demand  or  notice  re- 
quirinsT  possession  to  be  surrendered  to  the 
lessor  shall  be  grlven  and  served  as  required 
by  the  provisions  of  the  above  section. — 
Horton-Howard  v.  Payton,  44  Cal.  App.  108, 
186  Pac.  167. 

11.  game— Same— Same     Form  of  aotlee. 

— No  particular  form  or  words  are  pre- 
scribed for  a  notice  of  demand  for  posses- 
sion, and  no  special  form  is  indispensable; 
any  written  demand  is  sufficient  if  from  It 
the  person  to  whom  it  is  eriven,  as  a  person 
of  common  understanding,  must  know  and 
understand  from  it  that  the  landlord  is 
absolutely  and  unconditionally  demandinsr 
possession  of  the  demised  premises. — Hor- 
ton-Howard V.  Payton,  44  Cal.  App.  108,  186 
Pac.  167,  approving:  the  doctrine  in  Gardner 
V.  Ingram,  61  L.  T.   (N.  S.)   729. 

12.  SaBM— Same-^Same— InsalBcieaey  of 
demand  for  possession. — A  letter  written 
by  the  attorney  of  the  lessor  to  the  lessee 
simply  sayins:  "You  have  repeatedly  vio- 
lated the  terms  of  this  lease  and  the  lessor 
demands  possession.  You  have  sold  water, 
which  you  had  no  riirht  to  do,  and  have 
made  no  accounting:  for  same.  You  will 
please  now  make  a  full  statement  of  de- 
tails of  water  sold  from  the  premises,  and 
remit  to  the  lessor.  Ag:ain,  the  ranch  you 
know   very    well    was    to    be    all    put    into 


beets  which  you  have  not  done.  Please  let 
me  hear  from  you  at  once," — does  not  con- 
stitute a  sufficient  demand  for  possession  or 
notice  to  quit  effective  to  work  a  forfeiture 
of  the  lease. — ^Horton-Howard  v.  Payton.  44 
CaL  App.  108,  186  Pac.  167. 

IS.  ^Who  Is  not  a  tenant  at  will — ^A.ction 
wlthont  thirty  days'  notlee. — ^Where  agri- 
cultural lands  are  leased  to  defendant  for 
fixed  period,  and,  on  expiration  of  lease,  de- 
fendant refuses  to  g:ive  up  possession,  he  is 
not  tenant  at  will,  and,  upon  expiration  of 
his  term,  it  is  his  duty  to  move  without  no- 
tice, and  landlord  may  bring:  action  to 
eject  him  without  g:iving:  him  thirty  days' 
notice  required  under  above  section. — Kuhn 
V.  Smith.  126  Cal.  615,  617,  73  Am.  St.  Rep. 
79,  58  Pac.  204.  See  Perine  v.  Teag:ue,  66 
Cal.  446,  447,  6  Pac.  84. 

14.  Same— RJeetment  mrltMont  three  diays' 
notlee. — It  is  not  law  of  this  state  that  ten- 
ant who  remains  in  possession,  perchance 
singrle  day,  after  expiration  of  his  lease, 
thereby  becomes  tenant  at  will,  and  must 
be  served  with  three  days'  notice  before  he 
may  be  ejected. — Kuhn  v.  Smith,  125  CaL 
615,  617,  78  Am.  St.  Rep.  79,  58  Pac  204. 

15.  Same— What  notlee  and  demand  arc 
snlBcieat. — Where  tenant  enters  under  lease 
into  possession,  and  continues  in  possession 
during:  term,  paying  rent  reserved  by  lease 
until  term  ends,  when  he  refuses  to  sur- 
render possession  and  holds  over  ag:a!nst 
consent  of  lessor,  there  Is  no  tenancy  at 
will,  and  notice  ffiven  to  him  under  above 
and  preceding:  sections  to  quit  and  surrender 
possession  is  sufficient. — Perine  ▼.  Teag'ue. 
66  Cal.  446,  447,  6  Pac.  84. 

!«.     Same — Who  not  entitled  to  notice. — 

Thoug:h  one  has  entered  into  possession,  if 
he  has  made  no  agreement  to  pay  rent,  he 
is  not  in  possession  as  a  tenant  from  year 
to  year,  and  Is  not  entitled,  under  above  sec- 
tion, to  notice  to  quit< — Joy  y.  McKay.  70 
Cal.  445,  446,  11  Pac  763. 


§  1163.  JURISDICTION  OF  SUPEBIOB  COURTS.  The  superior  court  of 
the  county  in  which  the  property,  or  some  part  of  it,  is  situated,  shall  have 
jurisdiction  of  proceedings  under  this  chapter;  provided,  that  justices*  courts, 
within  their  respective  townships  or  cities,  or  cities  and  counties,  shall  have 
concurrent  jurisdiction  with  the  superior  courts  in  cases  of  forcible  entry  and 
detainer,  when  the  rental  value  does  not  exceed  twenty-five  dollars  per  month 
and  when  the  whole  amount  of  damages  claimed  does  not  exceed  two  hundred 

dollars. 

History:  Enacted  March  11,  1872;  amendment  approyed  March  9, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  8.  repeal  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  187,  held  unconstitu- 
tional, see  history,  S  5  ante. 

JURISDICTION.  4.  Same — Have  no  jnrisdietion,  when. 

1.2.  Justices'  courts— Concurrent  jurisdiction  S®«'    »^«°'    *"*«•    851169-1162   and   notea; 

'  »-m^  -• x_  "  post,  §9  1164-1179  and  notes. 


with  superior  courts. 
3,  Same — Exclusive    jurisdiction — How    de- 


termined. 


!•     Jaatle«a'    eovrta— ^^onearremt   Jvrimltc 
tfom  with  Miperior  conrts. — Justices'  courts 
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have  concurrent  Jurisdiction  with  superior 
courts  in  actions  for  forcible  entry  and  de- 
tainer, where  rental  value  of  property  en- 
tered upon  or  unlawfully  detained  does  not 
exceed  twenty-flve  dollars  per  month,  and 
whole  amount  of  damages  claimed  does 
not  exceed  two  hundred  dollars. — Ivory  v. 
Brown.  137  Cal.  603,  604,  70  Pac.  657. 

2.  Where  leasing:  appears  to  have  been 
from  month  to  month,  and  thirty  days'  no- 
tice has  been  griven  to  tenant  to  vacate 
premises,  followed  by  three  days'  notice  to 
quit,  but  defendant  neither  pays  rent  nor 
heeds  notice,  plaintiff  is  entitled  to  maintain 
action  of  unlawful  detainer;  and  where 
amount  is  within  jurisdiction  of  Justices' 
court,  it  has  concurrent  Jurisdiction  with 
superior  court  of  such  action. — Ivory  v. 
Brown,  137  Cal.  603,  604,  605,  70  Pac.  657. 

S.  Same  —  Exclusive  JnrUidletlon  ^  H^w 
AetenMlncd. — Jurisdiction  of  superior  courts 


or  exclusive  Jurisdiction  of  Justices'  courts 
is  determined  by  amount  sued  for,  exclusive 
of  interest;  and  this  principle  must  also 
apply  to  concurrent  Jurisdiction  of  Justices* 
courts  in  cases  of  forcible  entry  and  de- 
tainer, where  rental  value  does  not  exceed 
twenty-five  dollars  per  month,  and  where 
whole  amount  of  damagre  claimed  does  not 
exceed  two  hundred  dollars. — Hoban  v. 
Ryan,  180  Cal.  96,  98,  68  Pac.  296. 

4.     Same-^Have    no    Jariadlctioiif    when.— 

A  Justices'  court  does  not  have  Jurisdiction 
of  action  for  unlawful  detainer,  and  for  re- 
covery of  possession  and  value  of  use  and 
occupation,  where  rental  value  is  ten  dollars 
a  month,  and  SLggregaLte  amount  sued  for  is 
one  hundred  and  twenty  dollars,  and  com- 
plaint prays  that  such  sum  be  trebled  as 
damagres  for  unlawful  detention  of  prem- 
ises, besides  cost  of  suit. — Hoban  v.  Ryan, 
130  Cal.  96,  99,  68  Pac.  296. 


§  1164.  PARTIES  DEFENDANT.  No  person  other  than  the  teniint  of  the 
premises  and  subtenant,  if  there  be  one,  in  the  actual  occupation  of  the  premises 
when  the  complaint  is  filed,  need  be  made  parties  defendant  in  the  proceeding, 
nor  shall  any  proceeding  abate,  nor  the  plaintiff  be  nonsuited  for  the  non- 
joinder of  any  person  who  might  have  been  made  party  defendant,  but  when 
it  appears  that  any  of  the  parties  served  with  process,  or  appearing  in  the  pro- 
ceeding, are  guilty  of  the  offense  charged,  judgment  must  be  rendered  against 
him.  In  case  a  defendant  has  become  a  subtenant  of  the  premises  in  contro- 
versy, after  the  service  of  the  notice  provided  for  by  part  two  of  section  eleven 
hundred  and  sixty-one  of  this  code,  upon  the  tenant  of  the  premises,  the  fact 
that  such  notice  was  not  served  on  each  subtenant  shall  constitute  no  defense  to 
the  action.  In  case  a  married  woman  be  a  tenant,  or  a  subtenant,  her  coverture 
shall  constitute  no  defense;  but  in  case  her  husband  be  not  joined,  or  unless 
she  be  doing  business  as  a  sole  trader,  an  execution  issued  upon  a  personal 
judgment  against  her  can  only  be  enforced  against  property  on  the  premises 
at  the  commencement  of  the  action.  All  persons  who  enter  the  premises  under 
the  tenant,  after  the  commencement  of  the  suit,  shall  be  bound  by  the  judg- 
ment, the  same  as  if  he  or  they  had  been  made  party  to  the  action. 

History:  Exacted  March  11,  1872;  amendment  approyed  March  24, 
1874,  Code  Amdts.  1873-4,  p.  848;  March  14,  1885,  Stats,  and  Amdts. 
1884-5,  p.  129;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  187,  held  unconstitutional,  see  history,  |  5  ante. 


PAKTIE8  DEFENDANT. 

1.  Assignee  of  lease  as  defendant. 

2.  Sheriff  as  defendant. 

3.  Wife  properly  joined,  when. 

Am  to  parties  ffeaerally,  see,  post,  §  1165 
and  note. 

1.  Aaelsaee  9t  lease  as  tfefeadaat. — An 
aeslffnee,  who  has  asslsrned  his  lease  to  an- 
other assignee  and  delivered  possession  of 
demised  property  to  his  assig^nee,  prior  to 
seryioe   of  notice   to  quit,  is  not  liable  in 


forcible  entry  and  detainer. — ^Ben  Lomond 
Water  Co.  ▼.  Sladky,  141  Cal.  619,  62S,  76 
Pac.  832. 


S.  SherUt  aa  defeadaatw— An  action  of 
forcible  entry  and  detainer  can  not  be  main- 
tained asrainst  sheriff  for  serving  writ  of 
restitution. — Janson  ▼.  Brooks,  29  Cal.  214, 
216. 

S.  Wife  vroyeFlt^  JoflaeA  with  husband 
when  they  entered  on  premises  together. — 
Porter  t.  Murray,  2  CaL  Uiirep.  687.  12  Pac. 
425. 
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§1166.  PABTIES  GENZBALLT.  Except  as  provided  in  the  preeeding 
section  the  provisions  of  part  two  of  this  code,  relating  to  parties  to  eivil 
actioiis,  are  applicable  to  this  proceeding. 

History:    Bnaoted  Marcdi  11,  1871 

PASTIES  PLAINTIFF. 

1.  Agent  maj  be  party  plaintiff. 

2.  Tenant  at  will  may  be  party  plaintiff. 

3.  Who  can  not  be  party  plaintiff — Gonstmo- 

tive  possession. 

4.  Same — LAndlord,  for  unlawful  entry  upon 

possession  of  tenant. 

5.  Same  —  Landlord,  where  tenant  has   en- 

tered under  lease. 

6.  Same — One  tenant  in  common  against  an- 

other. 

7.  Same — Party  put  out  under  process. 

8.  Same — ^Person  not  in  actual  possession. 

9.  Same — ^Railroad    corporation  —  Ejectment 

— Bight  of  private  individual  to  main- 
tain. 

10.  Same — Same — Same — ^Necessary  parties. 

11.  Same — Same  —  Bight  of  way — Abandon- 

ment. 

As  to  partfefl  4et^n4mmt,  see,  ante,  8  1161 
and  note  pars.  86.  90,  91,  101,  and  8 1164, 
ante,  and  note. 

A*  to  partlefli  to  ctvll  actioiia  te  m^nertd, 

see,  ante,  89  367-890  and  notes. 

As  to  ristat  of  tenant  In  common  to  brln^ 
action   of   forcible   entry  and  detainer,   see 

note  60  Am.  St.  Rep.  848-846. 

li    .Airent    mar     be     party    plaintiff. — ^An 

agent  may  maintain  action  of  forcible  en- 
try and  detainer. — ^Minturn  v.  Burr,  16  Cal. 
107,  108,  110. 

a.     Tenant  at  will  auiy  be  party  plaintiff. 

— Where  plaintiff's  proof  shows  that,  at 
time  of  forcible  entry  and  detainer  com- 
plained of,  plaintiff  was  in  actual  and 
peaceable  possession  of  premises  in  con- 
troversy, not  merely  as  servant  of  another, 
but  as  tenant  at  will,  such  possession  en- 
ables him  to  maintain  action  of  forcible  en- 
try and  detainer  in  his  own  namje. — Jones 
V.  Shay,  60  Cal.  608,  609. 

3.  Iirbo  can  not  be  party  plaintiff— Con- 
st rnctlTe  possession. — Forcible  entry  and 
detainer  can  not  be  sustained  by  one  who 
shows  merely  constructive  possession  or 
rig:ht  of  possession. — Barlow  v.  Burns,  40 
Cal.  861.  364. 

4.  Same— liandlord,  for  nnla'wfnl  entry 
upon  possession  of  tenant. — ^Landlord  can 
not  sue  in  forcible  entry  and  detainer  for 
unlawful  entry  upon  possession  of  his  ten- 
ant.— Treat  v.  Stuart,  6  Cal.  113,  114;  Mitch- 
ell V.  Davis,  20  Cal.  46,  47. 

5.  Same— liandlord*  wbere  tenant  entered 
under  lease. — After  tenant  has  entered  into 
possession  under  lease,  forcible  entry  or 
unlawful  detainer  can  not  therefore  be 
maintained  by  landlord  for  such  entry. — 
Polack  V.  Shafer.  46  Cal.  270,  277. 
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lothar^ — ^Aotion  of  forcible  entry  and  un- 
lawful detainer  can  not  be  maintained  by 
one  tenant  In  common  against  another  ten> 
ant  in  common  at  will  where  the  latter 
holds  oyer.—Lick  t.  O'Donnell,  8  CaL  59, 
68. 

7.    Same— Party  pnt  ont  under  proeessw— 

Forcible  entry  and  detainer  does  not  lie  by 
party  put  out  under  process  runningr 
ag^ainst  him  or  any  one  with  whom  he  was 
in  privity. — Janson  v.  Brooks,  29  Cal.  214, 
216. 

S,  Same-^Person  not  In  netnal  posses- 
sion.— An  action  of  forcible  entry  and  de- 
tainer can  not  be^rosecuted  by  person  not 
in  actual  possession,  whatever  may  be  his 
right  of  possession. — ^Mitchell  v.  Davis.  20 
Cal.   46,  47. 

•.  Same  ^  Railroad  corporations— Eject- 
ment— RUrht  of  private  Indlvldnal  to  main- 
tain.— ^A  private  individual  can  not  main- 
tain an  action  of  ejectment  against  a 
corporation  which  has  entered  upon  his 
land,  where  the  effect  of  a  recovery  would 
be  to  stop  a  public  service  which  has  grown 
up  in  consequence  of  plaintiff's  acquiescence 
in  the  entry  and  use.  But  the  rule  relied  on 
has,  obviously,  no  application  where  the 
findings  are  that  the  appellant  has  not 
been,  and  is  not,  using  the  line  for  a  pub- 
lic service. — ^Home  Real  Estate  Co.  v.  L«08 
Angeles  Pac.  Co..  168  Cal.  710,  126  Pac.  972, 
974. 

10.  Same— Same— Same-*Necessary  par- 
**«•• — In  an  action  of  ejectment  by  the  own- 
ers of  the  fee  to  recover  possession  of  a 
strip  of  land  held  by  a  railroad  company 
under  an  easement  of  right  of  way.  but 
claimed  by  plaintiff  to  have  been  abandoned, 
persons  holding  no  interest  in  the  land  or 
right  to  its  possession  are  not  necessary 
parties.  To  say  that  every  member  of  the 
public  who  may  desire  or  require  the  serv- 
ice of  a  railroad  company  must  be  Joined  in 
an  action  of  this  character  would  virtually 
abrogate  the  rule  that  where  a  right  of 
way  has  been  given,  ejectment  may  be 
maintained  by  the  owner  of  the  land  upon 
abandonment  of  the  easement. — ^Home  Real 
Estate  Co.  v.  Los  Angeles  Pac.  Co.,  168  Cal. 
710,  126  Pac.  972. 

11.  Same — Same — ^Rl^ht  of  way  — Aban- 
donment.— It  is  no  doubt  true  that  mere 
nonuser,  not  accompanied  by  an  intent  to 
abandon,  will  not  devest  the  right  of  the 
railroad  company  to  the  easement,  con- 
sisting of  a  right  of  way  over  land.  But  In 
this  class  of  cases,  as  in  others,  the  inten- 
tion with  which  an  act  is  done  is  a  question 
of  fact,  to  be  determined  by  the  trial  court 
or  jury  from  a  consideration  of  the  conduct 
of  the  party   and   the   surrounding   circum- 
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stances. — Home  Real  Estate  Co.  v.  Los  An- 
geles Pac.  Co.,  1B3  Cal.  710»  126  Pac  972, 
978. 


A*  to  the  clrcvflUitaBces  establlaliinK  tbe 
sMindoBBieiit  by  m  railroad  of  Its  riffht  of 
way.  see  note  11  Ann.  Cas.  760. 


§1166.  COMPLAINT.  [VERIFICATION.]  WHEN  SUMMONS  MUST  BE 
ISSUED.  The  plaintiff,  in  his  complaint,  which  shall  be  verified,  must  set 
forth  the  facts  on  which  he  seeks  to  recover,  and  describe  the  premises  with 
reasonable  certainty,  and  may  set  forth  therein  any  circumstances  of  fraud, 
force,  or  violence  which  may  have  accompanied  the  alleged  forcible  entry  or 
forcible  or  unlawful  detainer,  and  claim  damages  therefor.  In  case  the  unlaw- 
ful detainer  charged  is  after  default  in  the  payment  of  rent,  the  complaint  must 
state  the  amount  of  such  rent.    Upon  filing  the  complaint,  a  summons  must  be 

issued  thereon. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874  Code  Amdts.  1873-4,  p.  848;  March  9,  1878,  Code  Amdts.  1877-8, 
p  107-  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  8;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  187,  held 
unconstitutional,  see  history,  S  6  ante;  amendment  approved  March  16, 
1907,  Stats,  and  Amdts.  1907,  p.  322,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  479. 

COMPLAINT  IN  FOBCEABLB  ENTRY  OB 
UNLAWFUL  DETAINEB. 

L  Complaint  in  general  —  Forcible  entry 

88  gist  of  action. 
2.  Same— Detention  at  time  of  institution 

of  action— Should  be  alleged. 

8.  Same  —  Must   show  plaintiflf's  actual 
pomession. 

4.  Same — Need  not  allege  how  notice  was 

served. 

5.  Same  —  Purpose  of  action  —  Require- 

ments of  complaint. 

6.  Complaint  sufficient,  when — Action  t6 

recover  rent. 

7.  Same  —  Averment   of   refusal  to   sur- 

render possession. 

8.  Same — Cause  of  action  for  damages — 

Not  shown  when. 

9.  Same — ^Description  of  premises. 

10.  Same — ^Failure  to  mention  state,  in  de- 

scription. 

11.  Same — Failure  to  state  amount  of  rent 

to  be  paid. 

12.  Same  —  Illustration  of  sufficient  com- 

plaint. 

13.  Same — In   unlawful   detainer — Allega- 

tions necestsary. 
14- 16,  Same — Notice  to  quit  —  Sufficiency  of 
pleading  of. 

17.  Same — Threats  of  violence. 

18.  Same — When  not  demurrable. 

19.  Distinct  causes  of  action — In  general. 

20.  Same — May   be   united   in  same  com- 

plaint. 

21.  Same — Separate  statement. 

22.  Same — ^What  can  not  be  joined. 

23.  Fraudulent  acts— ^Do  not  constitute  in- 

dependent cause  of  action. 

24.  Same — Should  be  separately  stated. 


25.  Illustration  of  sufficient  complaint. 

26.  Same — ^Failure  to  allege  force. 

27.  Same  —  Failure  to  aver  that  holding 
over  was  wrongful. 

28.  Same — ^Failure  to  state  existence  of  re- 
lation of  landlord  and  tenant. 

29,30.  Misjoinder    of    causes     of    action  — 
Waiver  of  objection. 

31.  Misjoinder  of  parties  plaintiif  — > 
Waiver  of  objection. 

32.  Presentation  of  issue — In  answer. 

33.  Same — Same— None  raised,  when. 

34.  Same— Same — ^Rules  of  pleading. 

35.  Unlawful  detainer  —  Complaint  not 
based  on  overdue  rent — Amount  of 
rent  due  need  not  be  alleged. 

36.  Same — Same  —  Statement  of  incorpo- 
ration— ^Variance — Error  immateriaJ, 
when. 

» 

As  to  actions  for  recoverF  of  real  prop- 
erty, see,  ante,  S§  316-329  and  notes. 

A«  to  aateadmeBta,  and  enlarstns  time  of 
pleadlnsa,    and    rellevlnir    from    Jadsmenta, 

etc.,  see,  ante,  9  478  and  note. 

Aa  to  amendments  of  conme,  and  effect  of 
demurrer,  see,  ante,  9  472  and  note. 

Aa  to  amendment  to  conform  pleading  to 
proof,  see,  post,  9  1173  and  note. 

Aa   to    complaint   generally  and   wbat   to 
contain,  see,  ante,  S  426  and  note. 

An  to  damaarea  generally,  see,  post,  §  1174 
and  note. 

Aa  to  deflnltion  of  forcible  detainer,  see, 
ante,  9  1160  and  note. 

Aa    to    dcAnitlon    of    forcible    entry,    see* 

ante.  9  1159  and  note. 

Aa  to  partlea  defendant,  see,  ante,   9  1164 
and  note. 
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As  to  partleH,  ^eiierally,  see,  ante,   §  1165 
and  note.  • 

Am  to  pleadinsa  In  Hvil  actions,  see,  ante, 
8S  420-476  and  notes. 

'  An  to  ntaowins  reqalred  In  forcible  entry 
and  detainer,  see,  post,  9  1172  and  note. 

A«  to  nnlawffnl  detainer,  see,  ante,   §  1161 
and  note. 


Aa  to  nae  of  abbrerlatlona  and  figrvrea  In 
conrt  proceedlnffs*  see,  ante,  S  186  and  note. 

Aa  to  Terlllcatlon  of  pleadlngra,  see,  ante, 
99  446-449  and  notes;  also,  post,  9  1175  and 
note. 

Aa  to  wbat  canaea  of  action  may  bo 
Joined,  see,  ante,  9  427  and  note. 

Aa  to  what  rnica  of  practice  ffOTern,  see, 
post,  9  1177  and  note. 

Aa  to  Trtaen  objectlona  are  deemed  to  bava 
been  made*  see,  ante,  9  434  and  note. 

1.  Complaint  In  greneral— Forcible  entry 
aa  tstmt  of  action* — ^Where  complaint  charges 
"forcible  entry  with  multitude  of  persons" 
and  "forcible  and  unlawful  detainer,"  for- 
cible entry  is  grist  of  action,  averment  of 
forcible  detainer  not  being:  stated  as  an  In- 
dependent grround  of  relief,  but  as  mere 
continuance  or  consequence  of  first  action. 
^McMinn  v.  Bliss,  31  Cal.  122,  126. 

2.  Same— Detention  at  time  of  inatitntlon 
of  action— Should  be  alleged. — It  is  essen- 
tial in  an  action  of  forcible  entry  that  the 
complaint  should  allegre  a  detention  of  the 
premises  at  the  time  of  the  institution  of 
the  action,  and  a  complaint  which  fails  to 
contain  such  an  allegration  is  insufficient  to 
sustain  a  Judgement  for  the  restitution  of 
the  premises  and  .damagres. — ^Davies  v. 
Stark,  25  Cal.  App.  619,  144  Pac.  816. 

8.  Same^Mnat  ahow  plalntUTa  actual 
poaaeaalon. — In  action  of  forcible  entry, 
plaintiff  must  show  by  his  pleading  that 
he  was  in  actual  possession  of  property 
when  it  was  Invaded  by  defendant,  since  it 
is  intrusion  upon  actual  possession  as  dis- 
tinguished from  constructive,  for  which 
statute  was  designed  to  afford  summary 
remedy. — Knowles  v.  Crocker  Estate  Co., 
126  Cal.  264,  266,  67  Pac.  998. 

4.  Same— Need  not  allege  homr  notice 
waa  aervcd. — In  action  of  unlawful  de- 
tainer against  lessee,  it  is  not  necessary  for 
complaint  to  allege  manner  in  which  no- 
tice to  pay  rent,  or  surrender  possession, 
was  served.  Fact  of  service  being  distinctly 
alleged,  this  allegation,  upon  general  de- 
murrer, will  be  construed  to  include  every- 
thing necessary  to  constitute  sufficient 
service. — Knowles  v.  Murphy,  107  Cal.  107, 
112,  40  Pac.  111. 

Si  Same  — Pnrpoae  of  action  —  Reqnlre- 
menta  of  complaint. — The  purpose  of  the  ac- 
tion is  to  regain  possession  of  the  premises 
and  it  necessarily  follows  that  it  must  ap- 
pear that  the  defendants  at  the  time  of  the 
commencement  of  the  action  withheld  and 
detained  possession  thereof  from  the  plain- 
tiff and  a   complaint   showing   forcible   en- 


try alone  unaccompanied  by  an  allegation 
that  the  defendant  detains  possession  of  the 
premises  so  forcibly  entered  will  not  war- 
rant an  action  under  the  provisions  of  this 
title. — Bell  v.  Haun,  9  Cal.  App.  41,  43,  97 
Pac.  1126. 

Aa  to  theory  and  pnrpoae  of  the  atntntc>. 

see,  ante,  9  1161,  note  pars.  1,  2. 

6b  Complaint  anillclent*  when — ^Actlon  to 
recover  rent. — In  an  action  at  law-  to  re- 
cover a  specific  sum  of  money  as  the  rent 
of  land  under  a  lease,  an  allegation  that 
the  defendant  had  occupied  the  premises  or 
had  possession  of  them  during  the  period 
when  the  rent  accrued  is  unnecessary  to 
the  cause  of  action.  In  such  an  action  no 
right  of  possession  is  Involved. — O'Meara  v. 
Hables,  163  Cal.  240,  124  Pac.  1003. 

7.  Same— Averment  of  refnaal  to  anr- 
render  poascaalon. — Complaint  in  forcible 
detainer  sufficiently  avers  defendant's  re- 
fusal to  surrender  possession  within  five 
days  after  demand  where  demand  was  al- 
leged to  have  been  made  on  March  4th,  and 
that  defendant  refused,  and  has,  ever  since 
demand,  refused,  and  still  refuses,  to  sur- 
render, etc.;  and,  where  complaint  was  veri- 
fied on  September  3d  of  same  year,  and 
filed  September  6th  of  that  year,  and  con- 
tained allegation  that  defendant  continued 
to  refuse  to  surrender  possession  up  to 
September  3d  of  same  year. — Rimmer  v. 
Blasingame,  94  Cal.  139,  140,  29  Pac.  857. 

8*  Same— Cauae  of  action  for  damasrea-^ 
Not  ahown  when. — Notwithstanding  k  gen- 
eral allegation  in  the  complaint  by  the 
lessor  that  the  lessee  has  "renounced  and 
repudiated"  the  lease,  no  cause  of  action 
for  damages  is  shown,  where  It  affirma- 
tively appears  therefrom  that  there  has 
been  no  actual  repudiation,  and  nothing 
more  than  a  mere  threat  on  the  part  of  the 
lessee  that  he  would  not  be  further  bound 
by  the  lease,  notwithstanding  which  he  con> 
tinned  to  occupy  the  premises,  and  did  not 
actually  default  in  the  performance  of  any 
of  the  conditions  of  the  lease. — Oliver  v. 
Loydon,  168  Cal.  124,  124  Pac.  781. 

0.     Same  —  Description      of      pranflaca. 

Where  the  description  is  sufficient  to  en- 
able the  lessee  to  take  possession  of  de- 
mised premises,  it  is  sufficient  to  enable 
him  to  know  what  property  is  demanded 
that  he  surrender. — Olcovlch  v.  Deremberg. 
27  Cal.  App.  194,  149  Pac.  876. 

10.  Same— Failure  to  mention  atnte.  In 
deacrlptlon. — In  complaint  for  forcible  entry 
and  detainer  failure  to  mention  state  in  de- 
scribing where  land  is  situated  is  not  fatal 
defect. — ^More  v.  Del  Valle,  28  CaL  170.  173. 

11.  Same— Fnllvre  to  atnte  nnM>«at  of 
rent  to  be  pald« — Complaint  for  unlawful  de- 
tainer against  tenant  after  expiration  of  his 
term  is  not  defective  because  it  does  not 
state  amount  of  rent  to  be  paid.  It  Is 
enough  that  it  avers  that  lease  was  given 
for  "certain  yearly  rent,"  which  had  been 
paid. — Odell  v.  Buttrick,  126  CaL  661,  552, 
59  Pac.  133. 
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12.  Same— Illmitratlon  off  auttelent  com- 
»lalBt  In  forcible  entry  and  detainer. — Hol- 
land V.  Green,  62  Cal.  67,  68. 

IS.  Same— Ib  anlawfal  detniaer — ^Alleflra- 
tlons  neceaaary. — In  a  complaint  in  unlawful 
detainer,  it  is  only  required  to  alleere  the 
ultimate  fact  of  the  service  of  notice.  The 
statute  provides  three  general  methods  of 
servingr  the  notice  and  the  evidence  of 
course  must  show  that  the  notice  was 
rcrved  but  it  is  not  necessary  to  inform  the 
defendant  by  pleadlng^  minutely  as  to  every 
detail  of  the  manner  of  service. — Cowell  v. 
Linforth,  10  Cal.  App.  S,  4,  100  Pac.  1071. 

14.  Same— Notice  to  quit— Salllclency  of 
pleadittff  of. — ^Where  a  copy  of  the  three 
days'  notice  to  quit  is  pleaded  in  full  in 
the  complaint,  and  service  thereof  is  al- 
leged to  have  been  made  upon  the  defend- 
ants, the  pleading  is  sufficient  in  this  re- 
spect.— ^Arnold  v.  Krigrbaum,  169  Cal.  131, 
146  Pac.  423. 

Ao  to  Motlco  to  qvlt.  see,  ante,  S  1161. 
note  pars.  48-61. 

15.  Tho  right  to  maintain  an  action  in 
unlawful  detainer  for  the  possession  of 
leased  premises  on  failure  to  pay  rent  upon 
e:iving  the  statutory  three  days'  notice  to 
ruit.  is  not  affected  by  the  erivlng:  of  a 
l>revious  ten  days'  notice,  pursuant  to  the 
terms  of  the  lease,  which  declared  that  the 
lessor  elected  to  consider  the  lease  null  and 
void,  and  notified  the  defendant  that  at 
the  expiration  of  ten  days  the  plaintiff 
^ould  re-enter  the  premises. — ^Wilson  v. 
Sadleir,  24  Cal.  App.  857,  146  Pac.  1061. 

16.  The  complaint  in  such  an  action  is 
not  defective  in  failing  to  allege  whether 
the  amount  of  rent  was  specified  in  the 
three  days'  notice,  where  the  amount  of 
rent  due  is  stated  in  the  complaint  and  de- 
mand for  payment  alleged,  and  a  copy- of 
the  notice  attached  to  the  complaint  sup- 
plying the  claimed  defect. — Wilson  v.  Sad- 
leir. 24  Cal.  App.  367,  146  Pac.  1061. 

17.  Same  ^  Tbreats  of  violence. — Com- 
plaint In  forcible  entry  and  detainer  is 
sufficient  where  it  avers  that  on  date  named 
defendants  unlawfully  entered  and  turned 
plaintiff  out,  by  threats  and  menacing  con- 
duct, and  ever  since  such  time  defendants 
have,  and  still  do  hold,  possession,  by 
threats  of  violence  against  the  plaintiff.-^ 
Holland  v.  Green,  62  Cal.  67,  68. 

18.  Santo.— When  not  dcmnrrable. — Com- 
)  laint  in  action  of  forcible  entry  and  de- 
t  liner  Is  not  demurrable  because  unlawful 
entry  and  forcible  detainer  are  alleged  in 
one  count. — Kerr  v.  O'Keefe,  188  Cal.  416, 
422.  71  Pac.  447. 

10.     Diatlnet  eanses  of  actlon^-In  generaL  * 

— Forcible  entry  and  forcible  detainer  are 
distinct  offenses,  and  separate  causes  of  ac- 
tion, and  ought,  therefore,  to  be  separately 
stated.  If  not  so  stated,  complaint  is  bad 
on  demurrer,  but  if  not  demurred  to,  ob- 
jection is  waived. — ^Valencia  y.  Couch,  82 
Cal.  339,  342,  91  Am.  Deo.  589. 


20.  Same— May  be  nnltoA  In  snnie  com. 
plaint. — Forcible  entry  and  forcible  de- 
tainer are  distinct  offenses,  or  separate 
causes  of  actton,  and  ought  to  be  separately 
stated,  and  fraud,  if  relied  on,  should  be 
separately  stated. — ^Valencia  v.  Couch,  82 
Cal.  339,  342,  343,  91  Am.  Dec.   589. 

21.  Same  —  Separate  atatement. — Plain- 
tiff in  complaint  for  forcible  entry  and  de- 
tainer may  unite  causes  of  action  for  for^ 
cible  entry  and  forcible  detainer,  either 
form  of  action  for  forcible  detainer,  and 
fraud  as  an  adjunct  of  each,  but  they  must 
be  separately  stated,  or  complaint  will  be 
demurrable  on  that  ground. — Shelby  v. 
Houston,  38  Cal.  410,  419. 


Snme— Wluit    can    not    be    Joined. — 

Count  for  cause  of  action  in  forcible  entry 
and  detainer  can  not  be  Joined  In  such  ac- 
tion with  count  for  holding  over  as  tenants 
of  plaintiff  after  expiration  of  lease  and 
notice  to  quit. — Polack  v.  Shafer,  46  Cal. 
270.  276. 


Prandnlent  acta— Do  not  const¥[ntc 
Independent  cansc  of  action. — Fraudulent 
acts  which  merely  go  to  enhancement  of 
damages  when  cause  of  action  for  forcible 
entry  or  unlawful  detainer  is  made  out, 
do  not  of  themselves  constitute  an  indepen- 
dent cause  of  action. — Polack  v.  Shafer,  46 
Cal.  270,  278.  , 

24.  Same— Should  be  aepnrately  atated. — 

In  an  action  of  forcible  entry  and  detainer, 
where  fraud  is  relied  on,  its  facts  consti- 
tuting it  should  be  separately  stated  as 
ground  for  distinct  relief. — Valencia  v. 
Couch.  32  Cal.  339.  343.  91  Am.  Dec.  589. 

25.  Illnat ration   of   InsnlUcient   complaint 

In  forcible  entry  and  detainer. — Barlow  v. 
Burns.  40  Cal.  351.  363. 


Same  — Failure     to     allege     force. — 

Complaint  in  forcible  entry  and  detainer 
does  not  state  facts  sufficient  to  constitute 
cause  of  action  unless  it  alleges  force, 
either  in  entry  or  detainer. — ^McEvoy  v. 
Igo,   27   Cal.   376,   876. 

27.  Same— Fallnre  to  aver  that  holding 
over  was  vrrongfuU — Complaint  in  forcible 
entry  and  detainer  brought  against  tenant 
who  holds  over,  fails  to  state  facts  suffi- 
cient to  constitute  cause  of  action  where  it 
appeared  that  defendant  remained  in  pos- 
session eight  months  after  end  of  his  orig- 
inal term  without  any  notice  to  quit  being 
given,  and  there  is  no  allegation  in  com- 
plaint averring  that  such  holding  over  was 
wrongful,  nor  that  demand  was  made 
within  year  ensuing  lease,  for  surrender 
of  premises. — ^Uridias  v.  Morrell.  26  Cal.  31. 
34,  35. 

28).  Samo-*Failnre  to  state  existence  of 
relation  of  landlord  nnd  tenant. — Complaint 
for  forcible  entry  and  detainer  against  ten- 
ant holding  over  fails  to  state  cause  of  ac- 
tion where  it  avers  license  to  enter,  and 
fails  to  state  that  relation  of  landlord  and 
tenant  existed  between  parties. — Owen  y. 
Doty.  27  Cal.  502,  506. 
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Mlajoinfler  of  canseii  of  action— 
Waiver  of  objeetloa. — ^If  complaint  In  forci- 
ble entry  and  detainer  states  two  different 
causes  of  action  in  same  count,  and  no  de- 
murrer is  Interposed  for  such  misjoinder, 
objection  is  waived. — Treat  v.  Forsyth,  40 
Cal.  484,  487. 

80;  A  complaint  which  contains  aver- 
ments as  to  unlawful  detainer  in  the  first 
count  and  as  to  claims  of  rent  due  and 
unpaid  in  the  second  and  third  counts  can 
not  be  resT&rded  as  setting  out  more  than 
one  cause  of  action — ^unlawful  detainer. 
Demurrer  held  properly  overruled. — Holland 
V.  Eastern  Outfitting  Co.,  16  Cal.  App.  442, 
117  Pac.  562. 

81.  Misjoinder  of  parties  plaintiff  — 
Waiver  of  objection. — In  action  of  forcible 
entry,  where  there  is  misjoinder  of  parties 
plaintiff,  which  does  not  appear  upon  face 
of  complaint,  defendant  should  make  ob- 
jection by  answer,  or  such  objection  will  be 
deemed  to  have  been  waived. — Gillam  v. 
Siffman,  29  Cal.  688,  640. 

32.  Presentation  of  Issnc— In  answer. — 
In  action  for  unlawful  detainer,  if  complaint 
avers  defendant's  entry  under  lease, 
pleaded,  not  in  precise  words,  but  by  its 
le^al  effect,  and  answer  denies  making  of 
lease  pleaded  in  complaint,  and  affirmatively 
sets  forth  in  full  contract  between  parties, 
this  sufficiently  presents  issue  for  determin- 
ation.— Shamp  V.  White,  106  Cal.  220,  221, 
39  Pac.  537. 

As    to    answer    In    tbls    action    ffenerallyt 

see,  post,  S  1170  and  note. 


8S.     Same— Same— -None     rained*     when. — 

Where  only  denial  contained  In  answer  to 
complaint  in  forcible  entry  and  detainer 
is  defective,  and  no  material  new  matter  is 
set  up,  answer  raises  no  material  issue. — 
More  ▼.  Del  Valle,  28  Cal.  170,  178. 

S4»  Samc^-Slanie— Rnles  of  pieadlnir  pre- 
scribed by  Practice  Act  as  to  denials,  and 
upon  all  other  points  not  otherwise  pro- 
vided for  in  actions  of  forcible  entry  and 
detainer,  govern  in  actions  of  forcible  en- 
try and  detainer. — More  v.  Del  Valle,  28  Cal. 
170,  173. 

3S.  Unlawful  detainer  —  Complaint  not 
based  on  overdue  rent— Amount  of  rent  due 
need  not  be  alleBTed. — In  an  action  by  a 
landlord  to  obtain  possession  of  certain 
leased  premises,  where  the  cause  of  action 
is  not  based  upon  overdue  rent,  an  allega- 
tion as  to  the  amount  of  rent  due  is  not 
necessary. — Tropical  Invest  Co.  v.  Brown. 
45  Cal.  App.  205,  187  Pac.  133. 


36.     Same— Same— Statement    of   li 
mtlon^Varlnnce — ^Error    Immaterial    when. 

— In  an  action  by  a  landlord  to  recover 
possession  of  certain  leased  premises,  where 
the  cause  of  action  is  not  based  upon  over- 
due rent,  an  allegation  in  the  verified  com- 
plaint that  the  plaintiff  was  incorporated 
under  the  laws  of  California,  whereas  it 
appeared  at  the  trial  that  the  incorporation 
was  under  the  laws  of  Utah,  the  variance 
was  held  to  be  too  trivial  to  warrant  a  re- 
versal.— Tropical  Invest.  Co.  v.  Brown,  45 
Cal.  App.  205,  187  Pac.  133. 


§  1167.  SUMMONS,  FORM  AND  SEBVICE  OP.  The  summons  must  require 
the  defendant  to  appear  and  answer  within  three  days  after  the  service  of  the 
summons  upon  him,  and  must  notify  him  that  if  he  fails  to  so  appear  and 
answer,  the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in  the 
complaint.  In  all  other  respects  the  summons  or  any  alias  summons  in  such 
proceedings,  must  be  issued  and  served  and  returned  in  the  same  manner  as 
summons  in  a  civil  action. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24 
1874,  Code  Amdts.  1873-4,  p.  349;  March  9,  1880,  Code  Amdto.  1880 
(C.  C.  P.  pt.),  p.  8;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  188,  held  unconstitutional,  see  history,  {  5  ante ' 
amendment  re-enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  p.  428; 
amendment  approved  March  16,  1907,  Stats,  and  Amdts.  1907,  p'  323* 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  479.  *        ' 

SUMMONS— FORM  AND  SERVICE. 

1.  Only  purpose  of  summons. 

2.  Provision  of  code. 

3.  Three-day    summons — ^Default   judgment-^ 

Reformation  of  lease. 

1.  Only  pvrpose  of  •vmrnoiui  in  forcible 
detainer  is  to  bring:  defendant  into  court, 
and  if  he  appears  and  answers,  he  waives 
any  defect  in  summons. — RandaU  v.  Falk- 
ner,  41  Cal.  242,  246. 

a.  ProTision  of  code* — The  whole  field 
of  forcible  entry  and  detainer  was  provided 
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for  by  Code  of  Civil  Procedure  when 
adopted,  and,  amonsr  other  things,  above 
section  of  the  code  provides  that  summons 
must  be  served  and  returned  in  'same  man- 
ner as  summons  in  civil  action  is  served 
and  returned. — Hemstreet  v.  Wassum  49 
CaL  278. 

S.  Three-day  •ummoMs  —  Default  J«d«- 
moBt  —  Reformation  of  lease.r— A  default 
Judgment  in  an  action  In  unlawful  de- 
tainer predicated  on  a  three-days'  summons 
is  not  void  cause  of  the  fact  that  a  reforma- 
tion of  the  lease  was  also  asked  for  In  the 
complaint,  since  the  court  had  the  right  to 
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construe    the    lease    to    determine    its    true 
meanins,    reformation    beingr    immaterial.— 


Zucco  y.  FaruUo,  87  Cal.  App.  562,  174  Pac. 
927. 


§  1168.  ABBEST.  If  the  complaint  presented  establishes,  to  the  satisfac- 
tion of  the  judge  or  justice,  fraud,  force,  or  violence,  in  the  entry  or  detainer, 
and  that  the  possession  held  is  unlawful,  he  may  make  an  order  for  the  arrest 

of  the  defendant. 

History:     Ehiacted  March  11,  1872;  amendment  approved  March  9, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)»  p.  9. 

A*  te  arrest  and  ball,  te  ffeneral.  see,  ante,  11  478-504  and  notes. 

§  1168.  JUDGBDENT  BY  DEFAULT.  If,  at  the  time  appointed,  the  defend- 
ant do  not  appear  and  defend,  the  court  must  enter  his  default  and  render 

judgment  in  favor  of  the  plaintiff  as  prayed  for  in  the  complaint. 

History:     Enacted  March  11,  1872. 

Aa  ta  fadrmeat  by  defanlt  vpon   tbrce- 
day    iiaaimons,    aad    reforauitloa    of 

see,  ante,  8  1168,  note  par.  8. 


A«  to  Jndsaieat  npoa  fallara  ta  a 

see,  ante,  |  685  and  note. 


§  1170.    DEFENDANT  MAY  APPEAB,  ETC.    On  or  before  the  day  fixed 

for  his  apearance,  the  defendant  may  appear  and  answer  or  demur. 

History:     Enacted  March  11,  1872. 

ANSWER  IN  FORCIBLE  DETENTION. 
1-4.  Answer — As  to  sufficiency  generally. 

5.  Answer  in  justices'  court — Is  sufficient, 

when. 
6-8.  Counter-claim  and  cross-complaint — Not 

allowable. 
9.  Defendant  may  demur  or  answer. 

10.  Equitable  defense  to  forfeiture. 

11.  Same — Issue  as  to  lawfulness  where  entry 

is  admitted. 

12.  Landlord's  lease  to  third  party — When 

no  defense. 

As  to  amendmieBta  of  eonrae,  aad  effect  of 
dcmnrrer,  see,  ante,  9  472  and  note. 

Am  to  aaieadmeata   to   coafona   to  proof» 

see,  post,  1 1173  and  note. 

Aa  to  aaower»  voaerallTt  see.  ante,  §  437 
and  note. 

Same— Scopo  of« — See,  post,  S  1172  and 
note. 

Same— Vevldcatloa* — See,  post,  8  1175  and 
note. 

As  to  appeamaee,  seaerally*  see,  ante, 
9  1014  and  note. 

Aa  to  coBiplalaty  aad  what  It  arast  coa- 
tala,  see,  ante,  8  426  and  note;  also  9  11^8 
and  note. 

Aa  to  rales  of  vmetiee,  see,  post,  8  1177 
and  note. 

Aa  to  skowlBir  rc^nilved  Ib  foralkle  aatry 
ar  dctalaer,  see,  post,  1 1172  and  note. 

Aa  to  TerUleatlaa  af  pleadlB«s«  see,  post, 
8  1175  and  note. 

Aa  to  what  eaasea  of  aetloa  may  ho 
lolaod*  see,  ante,  8  427  and  note. 

Aa  to  whea  defcadaat  apycara*  see,  ante, 
8  1014  and  note. 


1.  Aaawer-^Aa    to    avIBeleacT'    ffoaerally. 

— An  allegation  In  the  answer  in  such  ac- 
tion that  the  defendant  bought  the  pasture 
upon  the  premises  from  some  person,  whom 
he  names  but  does  not  show  to  have  had 
any  interest  in  the  premises  or  any  right  to 
dispose  of  Its  pasture  or  possession,  fails 
to  show  entry  upon  any  sufficient  claim  of 
right. — Brown  v.  Martin.  28  Cal.  App.  736, 
139  Pac.  823. 

2.  A  denial,  upon  want  of  information 
or  belief,  of  the  averment  of  the  prior 
peaceable  possession  of  the  plaintiff,  is  in- 
sufficient. The  defendant  in  an  action  for 
forcible  entry  and  unlawful  detainer,  being 
charged  with  notice  and  put  upon  inquiry 
as  to  the  possession  of  and  right  of  posses- 
sion in  and  to  the  property  he  is  invading, 
can  not  in  such  action  predicate  his  denial 
of  the  plaintiff's  alleged  peaceable  posses- 
sion upon  his  want  of  information  and  be- 
lief.— Brown  V.  Martin^  23  Cal.  App.  736,  139 
Pac.  828. 

3.  Where  the  complaint  in  an  action  for 
forcible  entry  and  unlawful  detainer  alleges 
that  on  a  certain  date  the  plaintiff  was  in 
the  peaceable  possession  of  certain  land, 
and  that  on  that  date  the  defendant,  for- 
cibly, unlawfully  and  wrongfully  entered 
upon  and  has  since  retained  possession  of 
the  premises,  and  the  answer  admits  the 
taking  and  holding  of  such  possession,  but 
denies  that  the  defendant  did  so  "forcibly, 
unlawfully  or  wrongfully,"  these  adverbial 
forms  of  denial  are  not  sufficient  to  tender 
any  issue  as  to  the  rightfulness  or  legality 
of  the  defendant's  entry. — Brown  v.  Martin, 
28  Cal.  App.  736,  139  Pac.  823. 

4.  Where  the  complaint  in  ejectment  al- 
leges that  the  defendants  ousted  the  plain- 
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tiff  and  unlawfully  withheld  possession 
from  him,  a  denial  in  the  answer  "that  de- 
fendants, or  either  of  them,  now  unlawfully 
withhold  possession  from  plaintiff  of  any  of 
the  lands  described  in  plaintiff's  said  com- 
plaint," is  not  only  evasive,  but  a  mere  con- 
clusion, and  hence  insufficient  to  raise  an 
issue  as  to  the  defendants  being:  in  posses- 
sion of  the  land.  The  alleeratlon  of  the 
complaint  in  this  regrard  must  therefore  be 
deemed  admitted. — ^Kerr  v.  Snowden,  24  Cal. 
App.  162,  140  Pac.  704. 

B.  Aaswer  Is  Justices'  eovrt  — 1«  ^nlB* 
dent,  when* — In  action  of  forcible  entry  and 
detainer  brougrht  before  Justice  of  peace, 
answer  which  denies  generally  allegations 
of  complaint  Is  sufficient,  as  strict  rules  of 
pleadings  do  not  apply  in  such  courts.— 
Henderson  v.  Allen,  23  CaL  519,  520. 

•.  C«ttBter-cUilin  or  .  eross-conipliilnt  ^ 
Not  allowable* — Neither  a  counter-claim  nor 
a  cross-complaint  is  permissible  in  an  ac- 
tion In  unlawful  detainer  regardless  of 
whether  or  not  the  subject-matter  of  the 
attempted  pleading  arises  out  of  a  violation 
of  the  terms  of  the  lease  upon  which  the 
action  Is  brought. — Arnold  v.  Krigbaum, 
169  Cal.  131,  146  Pac.  423. 

Aa  to  coaaterclaiBi  haTlas  Its  proccedlavi 
la  nalavr£«l  detalaer*  see,  ante,  S  1161,  note 
par.  94. 

7.  The  defendant  in  an  action  in  unlaw- 
ful detainer  can  not  set  up  a  counter-claim 
and  cross-complaint  for  damages  arising 
out  of  an  alleged  violation  by  the  lessor  of 
a  covenant  to  make  repairs,  which  cove- 
nant is  independent  of  the  covenant  to  pay 
rent. — Arnold  v.  Krigbaum,  169  Cal.  131,  146 
Pac.  423. 

8.  A  counter-claim  or  cross-complaint  of 
any  kind  or  character  is  neither  proper  nor 
permissible  in  actions  in  unlawful  de- 
tainer. The  reason,  however,  is  obviously 
to  be  found  in  the  fact  that  the  unlawful 
detainer  act  was  Intended  to  provide  a  sum- 
mary remedy  for  the  restitution  of  the  pos- 
session of  premises  withheld  by  tenants  in 
violation  of  the  covenants  of  their  lease, 
which  remedy  would  be  frustrated  and 
rendered  wholly  inadequate  by  the  interpo- 
sition of  the  defenses  usually  permitted  in 


ordinary  cases  at  law. — Knight  v.  Black,  19 
Cal.  App.  518,  126  Pac.  512,  516. 

9.     Defendaat    auiy    denaar    or    aasmrerw— 

In  forcible  entry  and  detainer  defendant 
may  demur  or  answer,  or  do  both;  if  he  de- 
murs only  and  his  demurrer  is  overruled, 
court  may  allow  him  to  answer  upon  terms. 
^Maumus  v.  Hamblon,  38  Cal.  539,  541. 

lOt.     Eqaltable     defense     to     forfeltarcw— 

Where  the  answer  to  the  complaint  in  un- 
lawful detainer  set  up,  as  an  equitable  de- 
fense to  the  forfeiture  of  the  lease,  that 
defendant  had  subleased  the  premises  to  the 
codefendant,  whose  furnishings  exceeded 
the  requirement  of  the  lease,  and  who  had 
agreed  to  give  to  defendant  a  chattel  mort- 
gage as  security  for  the  rent,  which  de- 
fendant agreed  to  assign  to  plaintiff  and 
plaintiff  had  agreed  to  accept,  but  said  co- 
defendant  in  possession  broke  her  con- 
tract, rendering  exact  compliance  with  the 
security  for  rent  impossible,  and  that  de- 
fendant had  sued  her  in  unlawful  detainer, 
but  that  defendant  had  offered  to  plaintiff 
to  deposit  gold  coin  to  the  full  amount  of 
the  security,  In  any  bank  named  by  plain- 
tiff, and,  upon  plaintiff's  refusal,  tendered 
the  same  in  court,  as  security,  until  such 
time  as  the  identical  security  could  be 
given,  equity  will  not,  upon  such  showing  of 
substantial  compliance  with  security,  per- 
mit the  forfeiture  of  the  lease. — Knight  y. 
Black,   19    Cal.    App.   518,   126    Pac.   512. 

11.  Same— lasne  ns  to  lamrfnlness  mrherc 
eatry  In  admitted. — In  action  of  forcible  en- 
try and  detainer,  where  complaint  avers 
that  defendant  unlawfully  entered  upon  de- 
manded premises,  and  answer  denies  that 
defendant  entered  unlawfully,  entry  is  ad- 
mitted, and  only  issue  raised  is  as  to  its 
lawfulness. — ^Leroux  v.  Murdock,  51  CaL  641, 
543. 


12.  landlord's  lease  to  third 
"Wiaen  no  defense. — ^In  action  of  unlawful 
detainer  against  tenant  who  continues  in 
possession  against  will  of  landlord  after 
expiration,  of  term,  it  is  no  defense  that 
landlord  has  leased  premises  to  third  party, 
where  defendant  does  not  connect  himself 
with  title  of  such  ^third  party. — Commis- 
sioners V.  Barnard,  9*8  Cal.  199,  203,  32  Pac 
982. 


§  1171.  TBIAL  BY  JUBY.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadings,  it  must  be  tried  by  a  jury,  unless  such  jury  be  waived  as  in  other 
cases.    The  jury  shall  be  formed  in  the  same  manner  as  other  trial  juries  in 

the  court  in  which  the  action  is  pending. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  349;  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  9. 

As  to  fovBUitlon  of  Jury,  see,  ante,  9S  600-  As  to  trials  la  Jastlcea*  eoarts,  see,  ante, 

(04  and  note.  S9  878-887  and  notes. 

As  to  trial  by  Jary,  see,  ante,   99  600-628  Issae  of  £aet,  hew  raised. — See,  ante,  i  S90 

and  notes.  and  notes. 

Same— IVhea  aad  how  waived* — See,  ante. 
S  631  and  note. 
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§  1172.  SHOWmO  REQTJIBED  OF  PLAINTIFF  IN  FOBOIBLE  ENTBT 
OR  DETAINEB.  OF  DEFENDANT.  On  the  trial  of  any  proceeding  for  any 
forcible  entry  or  forcible  detainer,  the  plaintiff  shall  only  be  required  to  show, 
in  addition  to  the  forcible  entry  or  forcible  detainer  complained  of,  that  he  was 
peaceably  in  the  actual  possession  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  at  the  time  of  the  forcible  detainer.  The  defendant 
may  show  in  his  defense,  that  he  or  his  ancestors,  or  those  whose  interest  in 
such  premises  he  claims,  have  been  in  the  quiet  possession  thereof  for  the  space 
of  one  whole  year  together  next  before  the  commencement  of  the  proceedings, 
and  that  his  interest  therein  is  not  then  ended  or  determined ;  and  such  showing 
is  a  bar  to  the  proceedings. 

History:     Enacted  March  11,  1872. 


PORCIBLE   DETAINEB  —  SHOWING  BB- 
QITIBED   OF  PLAINTIFF- 
OP  DEPENDANT. 

L  In  Gbnebal,  1-39. 

IL  Actual  and  Peaceable  Possession,  40- 
68. 

IIL  Evn>ENCE,  69-103. 

L  In  General. 

1.  Action    can    be'    maintained,    when — 

Against  one  who  intruded  during  ab- 
sence of  occupant. 

2.  Same — Against  several  defendants. 

3.  Same  —  Immateriality  of  defendant 's 

remaining  in  possession. 

4.  Same  —  Only  in  cases  prescribed  by 

law. 

5.  Same— Purpose  of  statute. 

6.  Same — ^Upon  what  showing. 

7.  Same — Where  entry  was  peaceable,  but 

subsequent  exclusion  forcible. 

8.  Action  can  not  be  maintained  under 

above  section,  when. 

9.  Same — As  to  remainder  of  property. 

10.  Same — "After   the  expiration   of  the 

term. ' ' 

11.  Same — Premature  suit  to  be  dismissed. 

12.  Same — Where  act  of  violence  is  not  ap- 

prehended. 

13.  Same  —  Where    defendant-owner    took 

peaceable    possession    during    plain- 
tiff's absence. 

14.  Same — Where  evidence  does  not  sup- 

port complaint. 

15.  Same  —  Where    plaintiff    was    ousted 

from  part  of  premises. 

16.  Construction  of  section  —  Commission- 

ers' note. 

17.  Same — Counting    of    prior   possession. 

18.  Same — Object  of  law. 

19.  Same — Proof  of  possession  required. 

20.  Findings. 

21.  Landlord's  forcible  entry — Tenant  in 

arrears  —   Showing     required     by 
tenant. 

22.  Same — ^Title  and  right  of  possession — 

Not  involved. 


23.  Necessary  element  of  action — In  gen- 

eral. 

24.  Same — ^Plaintiff  must  show,  what 

25.  Question  of  good  or  bad  faith. 

26.  Same — Liability  of  defendant. 

27.  Same — No  longer  affects  right  of  re- 

covery— What  entries  are  unlawful. 

28.  Question  of  title  or  right  of  possession 

— Can  not  be  tried. 

29.  Same — Construction  of  statute. 

30.  Same— Evidence  of  title  inadmissible. 

31.  What  is  defense — Eviction. 

32.  Same — Eviction  as  to  part. 

33.  Same — Fraud  and  undue  influence. 

34.  Same — Subsequently  entering  into  co- 

partnership. 

35.  Same — That  time  has  not  expired. 

36.  What  is  no  defense — Prior  possession 

of  defendants. 

37.  Same  —  Tender  of  payment  after  re- 

fusal. 

38.  Same — Theory  that  lease  was  intended 

as  mortgage. 

39.  Same — What  may  be  stricken  out. 

IL  Actual  and  Peaceable  Possession. 

40-  43.  As  to  generally. 

44.  Same — Plaintiff  must  show  an  actual 
and  peaceable  possession. 

45, 46.  Same — Actual,  manual  occupancy  not 
necessary. 

47.  Same — Actual  or  constructive,  question 

fo*  jury. 

48.  Same  —  ''Actual    possession"    means, 

what  —  ''Actual  occupancy"  is  un- 
necessary. 

49.  Same— As  between  parties  struggling 

for  possession. 

50.  Same — Contest  of,  in  court,  not  ma- 

teriaL 

51.  Same— Facts  not  showing. 

52.  Same  —  Grantee's    possession    unde^^ 

deed  is  lawful. 

53.  Same — Immateriality    of   how    posses- 

sion was  originally  obtained. 
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54.  Same — Residence  op  house  on  land  un- 

necessary. 

55.  Same— What  constitutes. 

56.  Same — Same — Inclosing  land  by  fences 

and  a  natural  barrier. 

67.  Same — What  holding  is  unlawful. 

68.  Same— Within   tve   days   of  unlawful 

entry. 

69.  Same  —  Same  —  Action  not   maintain- 

able. 

60.  Indosure  —  Equivalent   of,   must  be 

shown  by  plaintiff. 

61.  Same — Is  not  necessltry. 

62.  Same— Is  of  itself  actual  possession. 

63.  Same— Not  necessary  to  possession  of 

agricultural  lands. 

64.  Same  —  What    possession    is    not    ac- 

quired by  entry  upon  inclosed  prem- 
ises. 

66.  Same— When  defendant  is  guilty. 

66.  Mere    ** scrambling"    or    interrupted 

possession — Not  enough    to  support 
action. 

67.  Same — Ceasing  of. 

68.  Same — What  is  meant  by. 

III.  Evidence. 

69.  Abandonment  of  railroad  right  of  way 

— Sufficiency  of  evidence. 

70.  Acts  amounting  to  forcible  entry  and 

detainer. 

71.  Actual  force — Need  not  be  proved. 

72,  73.  Desert  land  entry — Certificate  primary 
evidence. 

74-76.  Same  —  Title  acquired  after  com- 
mencement of  action  —  Evidence  of 
not  admissible. 

be 


77.  Entry,   if   unlawful   —   Need   not 

proved  to-  have  been  forcible. 

78.  Evidence  admissible — As  to  generally. 

79.  Same — All  matters  of  excuse,  etc. 

80.  Same—Causing  arrest   of  plaintiff  to 

obtain  possession. 

81.  Same — Judgment   to   prove   plaintiff's 

right — Estoppel. 

82.  Same — ^Lease  to  show  right  of  posses- 

sion. 

83.  Same — Of  entry  within  one  year — Im- 

material variance. 

84.  Evidence    inadmissible — As    to    gener- 

ally. 

85.  Same  —  Extending    possession    beyond 

limits  of  lease. 

86.  Same — ^Lease  from  third  person  to  de- 

fendant. 

87.  Same — Of  set-off  or  counter-claim. 

H8,  Same  —  Oral  evidence  of  transfer  of 
title  or  interest. 

89.  Same  —  That  defendant's  signature 
was  obtained  through  fraud  or  mis- 
take, not  set  up  in  answer. 


90.  Eacts    which    do    not    show    forcible 

entry  or  unlawful  detaine.— In  gen- 
eral. * 

91.  Same  —  Something    more    than    mere 

.trespass  is  required. 

92.  Forcible  entry  must  be  proved,  when. 

93.  Forcible    entry    or    forcible    detainer 

must  be  proved,  when. 

94.  Plaintiff  must  prove  actual  possession. 

95.  Same — Showing  inclosure  by  substan- 

tial fences  and  natural  barrier. 

96.  Plaintiff  should  be  nonsuited,  when, 

97.  Presumption  as  to  possession. 

98.  Proof  that   person   other  than  defen- 

dant procured  third  person  to  take 
possession  or  to  make  entry. 

99.  Proof  of  forcible  detainer— Not  proof 

of  forcible  entry. 

100.  Proof  of  fraudulent  acts— Go  to  en- 

hancement of  damages. 

101.  What  is  immaterial. 

102.  What  is  not  evidence  of  forcible  de- 

tainer, or  even  of  forcible  resistance. 

103.  What  is  not  evidence  of  possession. 


1.  Action  can  be  malntalBed, 
Asrainst  one  who  Intraded  daring  abseace 
of  occupant — If  man  enters  on  public  land, 
after  staying  there  few  days,  leaves,  with 
intention  of  bringing  his  family  to  his  new 
home,  but  finds  his  wife  too  ill  to  be  re- 
moved, and  he  does  not  return  for  several 
months,  he  may  maintain  an  action  for 
unlawful  detainer  against  one  who  has  In- 
truded upon  such  premises  during  his  ab- 
sence, and  who  refuses  to  surrender.— Wil- 
son v.  Shackelford,  41  Cal.  630,  631. 

2.  Same — ^Affaiast    nereral    defendanta. 

In  action  of  forcible  entry  and  detainer 
against  several  defendants,  where  it  is 
found  that  possession  was  taken  by  acts 
agency  and  procurement  of  all  defendants' 
and  holding  whether  by  one.  or  more,  or 
all  was  In  pursuance  of  such  arrangement 
or  preconcert,  then  defendants  are  guilty 
of  forcible  entry  and  detainer.— Minturn  v 
Burr,  16  Cal.  107,  109.  110. 

8.  Same  —  Immateriality  of  defeiidant«» 
remalnlnflT  la  posacMion.— In  forcible  entry 
and  detainer,  It  is  not  material  whether  de- 
fendant personally  remains  in  possession 
of  land  upon  which  he  entered  by  violence- 
this  does  not  aflfect  character  of  his  entrv* 
-Ely  V.  Yore.  71  Cal.  130.  134.  11  Pac.  860.* 

4.  Same— Only  la  cases  prescribed  by 
law.— An  action  of  unlawful  detainer  can 
be  resorted  to  only  In  cases  and  by  and 
against  parties  mentioned  In  statute —Ben 
Lomond  Wine  Co.  v.  Sladky.  141  Cal  fiiq 
623,  76  Pac.  832.  ^^' 

B.     Same--Piirpoae  of  statvte^A  person 
may  maintain  action  either  of  forcible  en 
try  or  forcible  detainer.     Purpose  of  stat 
ute   Is   to   secure  speedy.   If  not  summary 
restitution  of  premises  to  party  who  is  de- 
prived of  his  possession  by  means  specliied 
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In  statute. — ^Brawley  v.  Rlsdon  Iron  Works, 
38  OaL  676,  677. 

•.  Same^Upon  what  sbowlaK. — In  an  ac- 
tion of  forcible  detainer,  plaintiff  is  en- 
titled to  recover  on  showing  forcible  de- 
tainer, and  that  ho  Is  entitled  to  possession 
at  time  of  such  forcible  detainer. — Murphy 
V.  Snyder,  67  Cal.  451,  462,  8  Pac.  2. 

7.  Same  — Where  entry  mraii  peaceable, 
Lut  subaeqaeBt  exelnslon  forcible.  —  Al- 
though an  entry  was  peaceably  made  upon 
possession  of  another,  his  subsequent  ex- 
clusion by  force  and  threats  constitutes  for- 
cible entry.— Kerr  ▼.  O'Keefe,  138  Cal.  415, 
421,  71  Pac.  447. 

8.  Actlom  ean  mot  he  maintained  nndcr 
aboTe  seetlon  whan  defendant  has  been  in 
the  quiet  possession  of  the  premises  for  a 
period  of  more  than  a  year  prior  to  the  in- 
stitution of  the  suit. — ^Wilson  v.  Carson,  14 
Cal.  App.  672,  112  Pac.  785. 

0.     Same-»Aa  to  remainder  of  property. — 

Where  man  goes  upon  premises,  and  does 
not  disturb  possession  of  occupant  beyond 
immediate  vicinity  of  particular  spot  where 
defendant  erects  bis  house,  plaintiff  can 
not  maintain  action  of  forcible  entry  and 
detainer  as  to  remainder  of  property. — 
Thompson  ▼.  Smith,  28  Cal.  527,  631. 

19.  Same-^'^After  the  expiration  of  the 
term"  as  used  in  section  1161,  ante,  should 
be  construed  to  mean  an  ending  of  the  term 
by  the  lapse  of  the  time  provided  in  the 
lease  for  Its  duration. — Pringle  v.  Wilson, 
156  Cal.  818.  317,  104  Pac.  816. 

11.  Same  —  Premature  enlt  to  be  dis- 
missed.— ^A  premature  suit  for  forcible  en- 
try and  detainer  must  be  dismissed. — Ray 
y.   Armstrong,  4  Cal.  208,  209. 

12.  Same-^'Where  net  of  violence  is  not 
apprehended. — Action  of  forcible  entry  and 
detainer  can  not  be  maintained  where  it 
appears  from  evidence  that  plaintiff  was 
maneuvering  to  acquire,  without  violence, 
if  possible,  right  of  action  for  forcible 
entry,  while  defendant  was  maneuvering 
to  avoid  that  result,  and  these  objects 
of  respective  parties  were  clearly  mani- 
fest to  each  other,  where  it  does  not 
appear  from  evidence  that  either  appre- 
hended, or  had  any  ground  to  apprehend, 
any  positive  act  of  violence  from  other. — 
Thompson  v.  Smith,  28  Cal.  527,  534. 

IS.  Same— Where  defendant-owner  took 
peaeeahic  possession  dnrlns  plain tilTs  ab- 
sence< — ^An  action  of  forcible  entry  and  de- 
tainer can  not  be  maintained  where  defend- 
ant was  owner  of  a  tract  of  land  on  which 
was  vacant  house*  and  into  which  plaintiff 
entered  without  right,  and  continued  in 
peaceable  possession  of  it  for  several 
months,  and  where,  during  absence  of  plain- 
tiff, defendant  entered  peaceably  and  re- 
moved furniture  from  building,  and,  upon 
plaintiff's  return,  defendant  refused  to  per- 
mit her  to  enter*— Potter  v.  Mercer,  53  Cal. 
667,  674,  676,  ttpproTing  Powell  v.  Lane,  45 
Cal.  677,  678. 


14.  Same— Where  evidenee  does  not  sup- 
port complaint* — Complaint  in  forcible  entry 
and  detainer  of  mining  claim  can  not  foe 
maintained  where  there  is  no  evidence 
showing  that  plaintiffs,  or  any  of  them, 
were  in  actual,  peaceable,  or  exclusive  pos- 
session of  any  of  land  mentioned  and  de« 
scribed  in  complaint,  at  time  defendants  en* 
tered  thereon. — ^Laird  v.  Waterford,  50  CaL 
315.  316. 

15.  Same  — 'Where  plaintiff  waa  ousted 
from  part  of  premises. — Where  plaintiff,  In 
forcible  entry  and  detainer,  was  ousted  from 
part  only  of  premises,  he  is  not  entitled  to 
recover  damages  for  detainer  of  whole. — 
Thompson  v.  Smith,  28  Cal.  527,  531. 

!«.  Constmetlon  of  section  ^Commlo- 
floners*  note. — The  present  provisions  of 
the  code  upon  subject  of  forcible  entry  and 
detainer  are  quite  similar  to  previous  stat- 
utes upon  this  subject. 

17.  Same— Counting   of  prior   possession. 

— Prior  possession,  if  it  existed  within  one 
year  next  before  commencement  of  proceed- 
ings, can  not  be  counted  as  part  of  that 
quiet  possession,  "for  space  of  one  whole 
year  together  next  before  commencement  of 
proceedings."  which  is  required  by  above 
section  to  constitute  defense  to  action, — 
where  It  has  been  Interrupted  within  year. 
— Amador  Gold  Mln.  Ltd.  v.  Amador  G.  Mine, 
114  Cal.  346.  349,  46  Pac.  80. 

18.  Same— Object  of  law. — One  great  ob- 
ject of  forcible  entry  and  detainer  law  is 
to  prevent  even  rightful  owners  from  tak- 
ing law  into  their  hands,  and  attempting  to 
recover  by  violence  what  remedial  process 
of  court  would  give  them  in  peaceable 
mode. — ^VoU  v.  Hollis,  60  Cal.  569,  574. 

19.  Same— Proof  of   possession    required. 

— Above  section  requires  that  plaintiff  shall 
prove  that  he  was  peaceably  in  actual  pos- 
session at  time  of  forcible  entry,  or  was  en- 
titled to-  possession  at'  such  time. — Knowles 
V.  Crocker  Estate  Co.,  125  Cal.  264,  265,  57 
Pac.  998. 

ao.  Findings. — Findings  In  cin  action  to 
recover  the  possession  of  a  strip  of  land 
and  damages  for  the  use  and  detention 
thereof,  "that  the  plaintiff  had  peaceful, 
adverse  and  uninterrupted  possession  of 
the  property  described  in  plaintiff's  second 
amended  complaint  from  1903  to  1911,  pay- 
ing taxes  on  same  during  the  eight  years 
above  mentioned."  and  "that  about  April 
1.  1911,  defendants  commenced  claiming 
right  and  title  to  (the  property  In  ques- 
tion)," are  not  sufficient  to  warrant  the 
conclusion  that  the  plaintiff  was  seized  or 
possessed  of  the  land  at  the  time  of  entry 
by    the    defendant,    and    do    not   support    a 

Judgment  for  possession  or  for  damages. 

Nichols  V.  Wolf,  20  Cal.  App.  Dec.  481,  148 
Pac.  799. 

ai.     Landlord's  forcible  entry— tenant  in 
arrears  —  Showing  required   by  tenant. — In 

the  case  of  a  tenant  at  arrears  for  the 
agreed  rental  under  a  lease  providing  that 
in  case  the  rent  reserved  was  at  any  time 
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§1165.  PABTCB8  GENEBALLT.  Except  as  provided  in  the  preceding 
section  the  provisions  of  part  two  of  this  oode,  relating  to  parties  to  oivil 
actions,  are  applicable  to  this  proceeding. 

History:    Bnaoted  Mardi  11,  1871. 

PASTIES  PLAINTIFF. 

1.  Agent  may  be  party  plaintiff. 

2.  Tenant  at  will  may  be  party  plaintiif. 

3.  Who  can  not  be  party  plaintiff — ComitniO' 

tiye  possession. 

4.  Same — landlord,  for  unlawful  entry  upon 

possession  of  tenant. 

5.  Same  —  Landlord,  where   tenant  has   en- 

tered under  lease. 

6.  Same — One  tenant  in  eommon  against  an- 

other. 

7.  Same — Party  put  out  under  process. 

8.  Same — ^Person  not  in  actual  possession. 

9.  Same — ^Railroad    corporation  —  Ejectment 

— Right  of  private  individual  to  main- 
tain. 

10.  Same — Same — Same — Necessary  parties. 

11.  Same — Same  —  Bight  of  way  —  Abandon- 

ment. 


As  to  partle«  defen4uit»  see,  ante.  S  1161 
and  note  pars.  86,  90,  91,  101,  and  8 1164, 
ante,  and  note. 

Am  to  partle*  to  elvll  acttoma  1b  voBcral* 

see,  ante,  8§  367-890  and  notes. 

Aa  to  rlffht  of  tcaaMt  la  eoataioa  to  brlnv 
action   of   forcible  catty   and  detainer,   see 

note  60  Am.  St.  Rep.  848-846. 

1.     Ag^nt    may     be     party     plalatllT. — An 

agent  may  maintain  action  of  forcible  en- 
try and  detainer. — Minturn  v.  Burr,  16  Cal. 
107,  108,  110. 

a.     Tenant  at  will  may  be  party  plaintiff. 

— Where  plaintiff's  proof  shows  that,  at 
time  of  forcible  entry  and  detainer  com- 
plained of,  plaintiff  was  in  actual  and 
peaceable  possession  of  premises  in  con- 
troversy, not  merely  as  servant  of  another, 
but  as  tenant  at  will,  such  possession  en- 
ables him  to  maintain  action  of  forcible  en- 
try and  detainer  in  his  own  name. — Jones 
v.  Shay,  60  Cal.  608,  609. 

8.  "Who  can  not  be  party  plaintiff— Con- 
st rnctlve  posscaalon^ — Forcible  entry  and 
detainer  can  not  be  sustained  by  one  who 
shows  merely  constructive  possession  or 
rig^ht  of  possession. — Barlow  v.  Burns,  40 
Cal.  361,  364. 

4.  Same— Landlord,  for  nnlawfnl  entry 
upon  poaacsalon  of  tenant. — Landlord  can 
not  sue  in  forcible  entry  and  detainer  for 
unlawful  entry  upon  possession  of  his  ten- 
ant.— Treat  v.  Stuart,  6  Cal.  113,  114;  Mitch- 
ell v.  Davis,  20  Cal.  46,  47. 

5.  Same— Landlord,  where  tenant  entered 
under  lease. — After  tenant  has  entered  into 
possession  under  lease,  forcible  entry  or 
unlawful  detainer  can  not  therefore  be 
maintained  by  landlord  for  such  entry. — 
Polack  V.  Shafer.  46  Cal.  270,   277. 
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C  aama  O—  touttt  Ib  mi 
thar« — ^Action  of  forcible  entry  and  un- 
lawful detainer  can  not  be  maintained  by 
one  tenant  In  common  agrainst  another  ten- 
ant in  common  at  will  where  the  latter 
holds  over. — ^Llck  y.  O'Donnell,  8  CaL  69. 
68. 

7.    Same— Party  pvt  oat  vnder  proccaa^ — 

Forcible  entry  and  detainer  does  not  lie  by 
party  put  out  under  process  runninsr 
asrainst  him  or  any  one  with  whom  he  was 
in  privity. — Janson  t.  Brooks,  89  Cal.  214. 
216. 

8>  Same— Peraon  not  In  actual  poaaea- 
alon. — An  action  of  forcible  entry  and  de- 
tainer can  not  be^rosecuted  by  person  not 
in  actual  possession,  whatever  may  be  his 
right  of  possession. — ^Mitchell  v.  Davis,  20 
Cal.  46,  47. 

0.  Same .—  Railroad  corporatlona— Eject- 
meat— Rlffht  of  private  Indlvldoal  to  main- 
taln« — A  private  individual  can  not  main- 
tain an  action  of  ejectment  agralnst  a 
corporation  which  has  entered  upon  his 
land,  where  the  effect  of  a  recovery  would 
be  to  stop  a  public  service  which  has  grown 
up  in  consequence  of  plaintiff's  acquiescence 
in  the  entry  and  use.  But  the  rule  relied  on 
has,  obviously,  no  application  where  the 
findings  are  that  the  appellant  has  not 
been,  and  is  not.  usiner  the  line  for  a  pub- 
lic service. — Home  Real  Estate  Co.  v.  Lios 
Angeles  Pac.  Co.,  163  Cal.  710,  186  Pac  972, 
974. 

la  Same — Same— Same— Ifeceaaary  par- 
<*•■• — In  an  action  of  ejectment  by  the  own- 
ers of  the  fee  to  recover  possession  of  a 
strip  of  land  held  by  a  railroad  company 
under  an  easement  of  right  of  way,  but 
claimed  by  plaintiff  to  have  been  abandoned^ 
persons  holding  no  interest  in  the  land  or 
right  to  its  possession  are  not  necessary 
parties.  To  say  that  every  member  of  the 
public  who  may  desire  or  require  the  serv- 
ice of  a  railroad  company  must  be  Joined  in 
an  action  of  this  character  would  virtually 
abrogate  the  rule  that  where  a  right  of 
way  has  been  given,  ejectment  may  be 
maintained  by  the  owner  of  the  land  upon 
abandonment  of  the  easement. — ^Home  Real 
Estate  Co.  v.  Los  Angeles  Pac.  Co.,  163  Cal. 
710,  126  Pac.  972. 

11.  Same — Same — Right  of  way  — Aban- 
donment.— It  is  no  doubt  true  that  mere 
nonuser,  not  accompanied  by  an  intent  to 
abandon,  will  not  devest  the  right  of  the 
railroad  company  to  the  easement,  con- 
sisting of  a  right  of  way  over  land.  But  in 
this  class  of  cases,  as  In  others,  the  inten- 
tion with  which  an  act  is  done  is  a  question 
of  fact,  to  be  determined  by  the  trial  court 
or  jury  from  a  consideration  of  the  conduct 
of  the  party   and   the   surrounding   circum- 
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stances. — Home  Real  Estate  Co.  v.  Los  An- 
Kdles  Pac.  Co.,  163  Cal.  710»  126  Pac.  972, 
978. 


As  to  the  elrcanuitances  •■tabllshinv  the 
aMmdomncmt  by  a  railroad  of  Its  risht  of 
way,  see  note  11  Ann.  Cas.  760. 


§1166.  COMPLAINT.  [VERIFICATION.]  WHEN  SUMMONS  MUST  BE 
ISSUED.  The  plaintiflf,  in  his  complaint,  which  shall  be  verified,  must  set 
forth  the  facts  on  which  he  seeks  to  recover,  and  describe  the  premises  with 
reasonable  certainty,  and  may  set  forth  therein  any  circumstances  of  fraud, 
force,  or  violence  which  may  have  accompanied  the  alleged  forcible  entry  or 
forcible  or  unlawful  detainer,  and  claim  damages  therefor.  In  case  the  unlaw- 
ful detainer  charged  is  after  default  in  the  payment  of  rent,  the  complaint  must 
state  the  amount  of  such  rent.    Upon  filing  the  complaint,  a  summons  must  be 

issued  thereon. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874  Code  Amdts.  1873-4,  p.  348;  March  9,  1878,  Code  Amdta.  1877-8, 
D  107-  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  8;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  187,  held 
unconstitutional,  see  history,  S  5  ante;  amendment  approved  March  16, 
1907,  Stats,  and  Amdts.  1907,  p.  322,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  479. 

COMPLAINT  IN  POBCBABLB  BNTBY  OB 
UNLAWFUL  DETAINEB. 

L  Complaint  in  general  —  Forcible  entry 
as  gist  of  action. 

5.  Same— Detention  at  time  of  institution 

of  action— Should  be  alleged. 

8.  Same  —  Must  show  plaintiff's  actual 

poBsession. 
4.  Same — Need  not  allege  how  notice  was 

served. 

6.  Same  —  Purpose  of  action  —  Bequire- 

ments  of  complaint. 

6.  Complaint  sufficient,  when — ^Action  to 

recover  rent. 

7.  Same  —  Averment  of  refusal  to  sur- 

render poBseesion. 

8.  Same — Cause  of  action  for  damages — 

Not  shown  when. 

9.  Same — Description  of  premises. 

10.  Same— Failure  to  mention  state,  in  de- 

scription. 

11.  Same — Failure  to  state  amount  of  rent 

to  be  paid. 

12.  Same  —  Illustration  of  sufficient  com- 

plaint. 

13.  Same — In   unlawful   detainer — Allega- 

tions necessary. 
14- 16.  Same — Notice  to  quit  —  Sufficiency  of 
pleading  of. 

17.  Same— Threats  of  violence. 

18.  Same — Vfhen  not  demurrable. 

19.  Distinct  causes  of  action — In  general. 

20.  Same — May   be   united  in  same  com- 

plaint. 

21.  Same — Separate  statement. 

22.  Same — ^What  can  not  be  joined. 

23.  Fraudulent  acts— Do  not  constitute  in- 

dependent cause  of  action. 

24.  Same — Should  be  separately  stated. 


26.  Illustration  of  sufficient  complaint. 

26.  Same — Failure  to  allege  force. 

27.  Same  —  Failure  to  aver  that  holding 
over  was  wrongfuL 

28.  Same— Failure  to  state  existence  of  re- 
lation of  landlord  and  tenant. 

29,30.  Misjoinder    of    causes     of    action  — 
Waiver  of  objection. 

31.  Misjoinder  of  parties  plaintiff  — 
Waiver  of  objection. 

32.  Presentation  of  issue — In  answer. 

33.  Same — Same — None  raised,  when. 

34.  Same — Same — Bules  of  pleading. 

35.  Unlawful  detainer  —  Complaint  not 
based  on  overdue  rent — Amount  of 
rent  due  need  not  be  alleged. 

36.  Same — Same  —  Statement  of  incorpo- 
ration— ^Variance — Error  immaterial, 
when. 

As  to  acttona  for  reeoTciy  of  real  proy- 
erty,  see,  ante,  SS  315-829  and  notes. 

As  to  amondmenta,  MBd  oalarirtnir  tlaie  of 
ploadlaso*    and    relicTiniir    froai    Judcakeata, 

etc.,  see,  ante,  S  478  and  note. 

As  to  aatendmenta  of  conrao,  and  effect  of 
denavrrer,  see,  ante,  {  472  and  note. 

As  to  ameadaieat  to  eoaforai  pleadlav  to 
proof,  see,  post,  8  1178  and  note. 

As   to    eomplaiat   veaerally   aad   what  to 
eontaln,  see.  ante,  {  426  and  note. 

Aa  to  damavoa  generally,  see,  post,  8  1174 
and  note. 

As  to  defialtion  of  forcible  detataer,  see, 

ante,  8  1160  and  note. 

Aa    to    deflnltlon    of    forcible    entry,    see» 
ante,  8  1159  and  note. 

Aa  to  part  lea  defendant,  see,  ante,   8  1164 
and  note. 
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As  to  partlea,  genermllj;  see,  ante,  §  1165 
and  note.  • 

Am  to  pleadincH  In  HtU  aetloas,  see»  ante, 
SS  420-476  and  notes. 

-  An  to  Hhowlnv  reavlred  la  forcible  eatry 
aad  detalaer,  see,  post,  §  1172  and  note. 

A«  to  aala^fal  dctalaer,  see,  ante,  5  1161 
and  note. 

A«  to  asc  of  abbrevlatloaa  aad  flcrarea  la 
coart  proccedlacSf  see,  ante,  S  186  and  note. 

An  to  Terlflcatloa  of  pleadlaira,  see,  ante, 
SS  446-449  and  notes;  also,  post,  8  1176  and 
note. 

As  to  ^bat  eaases  of  actloa  aiay  be 
Jolacd,  see,  ante,  S  427  and  note. 

As  to  ^hat  rales  of  practice  iroTcra,  see, 
post,  9  1177  and  note. 

As  to  ivbea  objectloas  are  deeaied  to  bare 
beea  made,  see,  ante,  {  434  and  note. 

1.  Coatplalat  la  veaeral— Forcible  eatry 
as  cist  of  actloa, — Where  complaint  charges 
"forcible  entry  with  multitude  of  persons" 
and  "forcible  and  unlawful  detainer,"  for- 
cible entry  is  gist  of  action,  averment  of 
forcible  detainer  not  being:  stated  as  an  in- 
dependent ground  of  relief,  but  as  mere 
continuance  or  consequence  of  first  action. 
•^McMinn  v.  Bliss,  31  Cal.  122.  126. 

as.  Same— Deteatloa  at  time  of  lastltvtloa 
of  actloa— Shoald  be  alleged. — It  is  essen- 
tial in  an  action  of  forcible  entry  that  the 
complaint  should  allege  a  detention  of  the 
premises  at  the  time  of  the  institution  of 
the  action,  and  a  complaint  which  fails  to 
contain  such  an  allegation  is  Insufllcient  to 
sustain  a  Judgment  for  the  restitution  of 
the  premises  and  damages. — ^Davies  v. 
Stark,  25  Cal.  App.  619,  144  Pac.  315. 

8.  Same  — Most  skaw  plalatUFs  actual 
possessloB. — In  action  of  forcible  entry, 
plaintiff  must  show  by  his  pleading  that 
he  was  In  actual  possession  of  property 
when  it  was  invaded  by  defendant,  since  it 
is  intrusion  upon  actual  possession  as  dis- 
tinguished from  constructive,  for  which 
statute  was  designed  to  afford  summary 
remedy. — ^Knowles  v.  Crocker  Estate  Co., 
125  Cal.  264,  266,  67  Pac.  998. 

4.  Same— Need  mat  allege  bow  aotloe 
waa  serred. — In  action  of  unlawful  de- 
tainer against  lessee,  it  is  not  necessary  for 
complaint  to  allege  manner  in  which  no- 
tice to  pay  rent,  or  surrender  possession, 
was  served.  Fact  of  service  being  distinctly 
alleged,  this  allegation,  upon  general  de- 
murrer, will  be  construed  to  include  every- 
thing necessary  to  constitute  sufficient 
service. — Knowles  v.  Murphy,  107  Cal.  107, 
112,  40  Pac.  111. 

B,  Saaie  —  Purpose  of  actloa  •— Require- 
Bieats  of  complalat. — The  purpose  of  the  ac- 
tion is  to  regain  possession  of  the  premises 
and  it  necessarily  follows  that  it  must  ap- 
pear that  the  defendants  at  the  time  of  the 
commencement  of  the  action  withheld  and 
detained  possession  thereof  from  the  plain- 
tiff and  a   complaint   showing   forcible    en- 


try alone  unaccompanied  by  an  allegation 
that  the  defendant  detains  possession  of  the 
premises  so  forcibly  entered  will  not  war- 
rant an  action  under  the  provisions  of  this 
title. — Bell  v.  Haun,  9  Cal.  App.  41,  4S,  97 
Pac.  1126. 

As  to  tbeory  aad  purpose  of  tbe  statute^ 

see,  ante,  S  1161,  note  pars.  1.  2. 

d.  Complalat  snfllclent*  wbea — Actloa  to 
recover  reat« — In  an  action  at  law  to  re- 
cover a  specific  sum  of  money  as  the  rent 
of  land  under  a  lease,  an  allegation  that 
the  defendant  had  occupied  tbe  premises  or 
had  possession  of  them  during  the  period 
when  the  rent  accrued  is  unnecessary  to 
the  cause  of  action.  In  such  an  action  no 
right  of  possession  is  Involved. — O'Meara  v. 
Hables.  163  Cal.  240,  124  Pac.  1003. 

7.  Sam^— Avermeat  of  refusal  to  aur- 
reader  poasessloa. — Complaint  in  forcible 
detainer  sufRciently  avers  defendants  re- 
fusal to  surrender  possession  within  five 
days  after  demand  where  demand  was  al- 
leged to  have  been  made  on  March  4th,  and 
that  defendant  refused,  and  has,  ever  since 
demand,  refused,  and  still  refuses,  to  sur- 
render, etc.;  and,  where  complaint  was  veri- 
fied on  September  3d  of  same  year,  and 
filed  September  6th  of  that  year,  and  con- 
tained allegation  that  defendant  continued 
to  refuse  to  surrender  possession  up  to 
September  3d  of  same  year. — ^Rimmer  v. 
Blaslngame,  94  Cal.  139,  140,  29  Pac.  857. 

8b  Same— Caase  of  actloa  for  daaiagew  . 
Not  sbowa  wbea. — ^Notwithstanding  4  gren- 
eral  allegation  in  the  complaint  by  the 
lessor  that  the  lessee  haa  "renounced  and 
repudiated"  the  lease,  no  cause  of  action 
for  damages  is  shown,  where  it  affirma- 
tively appears  therefrom  that  there  has 
been  no  actual  repudiation,  and  nothing 
more  than  a  mere  threat  on  the  part  of  the 
lessee  that  he  would  not  be  further  bound 
by  the  lease,  notwithstanding  which  he  con- 
tinued to  occupy  the  premises,  and  did  not 
actually  default  in  the  performance  of  any 
of  the  conditions  of  the  lease. — Oliver  v. 
Loydon,  163  Cal.  124,  124  Pac.  731. 

9.  Saaae  —  Dcscrlptloa      of      pr^nlsca. 

Where  the  description  is  sufficient  to  en- 
able the  lessee  to  take  possession  of  de- 
mised premises,  it  is  sufficient  to  enable 
him  to  know  what  property  is  demanded 
that  he  surrender. — Olcovich  v.  Deremberg. 
27  Cal.  App.  194,  149  Pac.  876. 

10.  Same— Failure  to  meatloa  state,  la 
dcscrlptloa. — In  complaint  for  forcible  entry 
and  detainer  failure  to  mention  state  in  de- 
scribing where  land  is  situated  is  not  fatal 
defect.— More  v.  Del  Valle,  28  CaL  17«,  173. 

11.  Same— ^^allnre  to  state  auMuat  of 
reat  to  be  pald^ — Complaint  for  unlawful  de- 
tainer against  tenant  after  expiration  of  his 
term  is  not  defective  because  it  does  not 
state  amount  of  rent  to  be  paid.  It  Is 
enough  that  it  avers  that  lease  was  given 
for  "certain  yearly  rent,"  which  had  been 
paid. — Odell  v.  Buttrick.  186  CaL  661,  652. 
59  Pac.  133. 
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Saoie— IIl«stratio»  of  ■vflVcient  eom- 
plalBt  in  forcible  entry  and  detainer. — Hol- 
land V.  Oreen,  62  Cal.  67,  68. 

IS.  Same— I»  aBlawfai  detainer — Alle^a- 
tiona  aeeeaaaiT. — In  a  complaint  in  unlawful 
detainer,  it  is  only  required  to  allegre  the 
ultimate  fact  of  the  service  of  notice.  The 
statute  provides  three  greneral  methods  of 
serving:  the  notice  and  the  evidence  of 
course  must  show  that  the  notice  was 
f crved  but  it  is  not  necessary  to  Inform  the 
defendant  by  pleadinip  minutely  as  to  every 
detail  of  the  manner  of  service. — Cowell  v. 
Linforth,  10  Cal.  App.  3,  4,  100  Pac.  1071. 

14.  Saai^— Notice  to  a«lt— Svfllclency  of 
pleading  of. — ^Where  a  copy  of  the  three 
days'  notice  to  quit  is  pleaded  in  full  in 
the  complaint,  and  service  thereof  is  al- 
leged to  have  been  made  upon  the  defend- 
ants, the  pleading:  is  sufficient  in  this  re- 
spect.— Arnold  T.  Krigbaum,  169  Cal.  131, 
146  Pac  423. 

As  to  Motlce  f  ««ltt  see,  ante,  9  1161, 
note  pars.  48-61. 

15.  The  rig:ht  to  maintain  an  action  in 
unlawful  detainer  for  the  possession  of 
leased  premises  on  failure  to  pay  rent  upon 
giving  the  statutory  three  days'  notice  to 
ruit,  is  not  affected  by  the  i:ivins  of  a 
l>revious  ten  days'  notice,  pursuant  to  the 
terms  of  the  lease,  which  declared  that  the 
lessor  elected  to  consider  the  lease  null  and 
void,  and  notified  the  defendant  that  at 
the  expiration  of  ten  days  the  plaintiff 
would  re-enter  the  premises. — ^Wilson  v. 
Sadleir,  24  Cal.  App.  867,  146  Pac.  1061. 

16.  The  complaint  in  such  an  action  is 
not  defective  in  failing  to  allegre  whether 
the  amount  of  rent  was  specified  in  the 
three  days'  notice,  where  the  amount  of 
rent  due  is  stated  in  the  complaint  and  de- 
mand for  payment  allegred,  and  a  copy,  of 
the  notice  attached  to  the  complaint  sup- 
plying: the  claimed  defect. — Wilson  v.  Sad- 
leir, 24  Cal.  App.  867,  146  Pac.  1061. 

17.  Saflie  —  Threats  of  vloleaee^ — Com- 
plaint in  forcible  entry  and  detainer  is 
sufficient  where  it  avers  that  on  date  named 
defendants  unlawfully  entered  and  turned 
plaintiff  out,  by  threats  and  menacing:  con- 
duct, and  ever  since  such  time  defendants 
have,  and  still  do  hold,  possession,  by 
threats  of  violence  ag:ainst  the  plaintiff.— 
Holland  v.  Green,  62  Cal.  67,  68. 

18.  Same— ^¥keii  not  demnrrablei* — Com- 
)  laint  in  action  of  forcible  entry  and  de- 
t  liner  is  not  demurrable  because  unlawful 
entry  and  forcible  detainer  are  aUeg:ed  in 
one  count. — Kerr  v.  O'Keefe,  188  Cal.  415, 
422,  71  Pac.  447. 

IS.     DIatlaet  caiiaes  af  aetloii— la  Kemeral.  * 

— Forcible  entry  and  forcible  detainer  are 
distinct  offenses,  and  separate  causes  of  ac- 
tion, and  oug:ht,  therefore,  to  be  separately 
stated.  If  not  so  stated,  complaint  is  bad 
on  demurrer,  but  if  not  demurred  to,  ob- 
jection is  waived. — ^Valencia  y.  Couch,  82 
Cal.  339,  342,  91  Am.  Deo.  589. 


20.  Same— May  be  nalted  In  same  eom- 
plaint. — Forcible  entry  and  forcible  de- 
tainer are  distinct  offenses,  or  separate 
causes  of  actix>n,  and  oug:ht  to  be  separately 
stated,  and  fraud,  if  relied  on,  should  be 
separately  stated. — ^Valencia  v.  Couch,  82 
Cal.  339,  342.  343,  91  Am.  Dec.   689. 

21.  Same  —  Separate  statement. — Plain- 
tiff in  complaint  for  forcible  entry  and  de- 
tainer may  unite  causes  of  action  for  for- 
cible  entry  and  forcible  detainer,  either 
form  of  action  for  forcible  detainer,  and 
fraud  as  an  adjunct  of  each,  but  they  must 
be  separately  stated,  or  complaint  will  be 
demurrable  on  that  g:round. — Shelby  v. 
Houston,  38  Cal.  410,  419. 


Same— ^¥liat    ean    not    be    Joined. — 

Count  for  cause  of  action  in  forcible  entry 
and  detainer  can  not  be  Joined  in  such  ac- 
tion with  count  for  holding:  over  as  tenants 
of  plaintiff  after  expiration  of  lease  and 
notice  to  quit. — Polack  v.  Shafer,  46  Cal. 
270.  276. 


Frandnlent  acta— Do  not  conatVnte 
Independent  canae  of  action. — Fraudulent 
acts  which  merely  g:o  to  enhancement  of 
damag:es  when  cause  of  action  for  forcible 
entry  or  unlawful  detainer  is  made  out, 
do  not  of  themselves  constitute  an  indepen- 
dent cause  of  action. — Polack  v.  Shafer,  46 
Cal.  270,  278.  , 

24.  Same->*Shonld  be  separately  stated. — 

In  an  action  of  forcible  entry  and  detainer, 
where  fraud  is  relied  on,  its  facta  consti- 
tuting: it  should  be  separately  stated  as 
g:round  for  distinct  relief. — Valencia  v. 
Couch,  32  Cal.  339,  343,  91  Am.  Dec.  689. 

25.  Illvstratlon  of   Inanfllclent   eomplaint 

in  forcible  entry  and  detainer. — Barlow  v. 
Burns,  40  Cal.  351,  358. 


Same  — Failure     to     allege     force. — 

Complaint  in  forcible  entry  and  detainer 
does  not  state  facts  sufficient  to  constitute 
cause  of  action  unless  it  alle8:es  force, 
either  In  entry  or  detainer. — ^McEvoy  v. 
Iffo,    27   Cal.   375,   876. 

27.  Same— Fallnre  to  aver  that  holding 
over  was  wron^fnl* — Complaint  in  forcible 
entry  and  detainer  brought  against  tenant 
who  holds  over,  fails  to  state  facts  suffi- 
cient to  constitute  cause  of  action  where  it 
appeared  that  defendant  remained  in  pos- 
session eight  months  after  end  of  his  orig- 
inal term  without  any  notice  to  quit  being 
given,  and  there  is  no  allegation  In  com- 
plaint averring  that  such  holding  over  was 
wrongful,  nor  that  demand  was  made 
within  year  ensuing  lease,  for  surrender 
of  premises. — ^Uridias  v.  Morrell,  25  Cal.  31, 
84,  35. 

28.  Same — ^Fallnre  to  state  existence  of 
relation  of  landlord  and  tenant. — Complaint 
for  forcible  entry  and  detainer  against  ten- 
ant holding  over  fails  to  state  cause  of  ac- 
tion where  it  avers  license  to  enter,  and 
fails  to  state  that  relation  of  landlord  and 
tenant  existed  between  parties.— Owen  v. 
Doty.  27  Cal.  502.  506. 
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Mtojolnder  of  c«v«ea  of  ■ctloa— 
^¥alver  of  objection^ — ^If  complaint  in  forci- 
ble entry  and  detainer  states  two  different 
causes  of  action  in  same  count,  and  no  de- 
murrer is  interposed  for  such  misjoinder, 
objection  is  waived. — Treat  v.  Forsyth,  40 
Cal.  484,  487. 

80;  A  complaint  which  contains  aver- 
ments as  to  unlawful  detainer  in  the  first 
count  and  as  to  claims  of  rent  due  and 
unpaid  in  the  second  and  third  counts  can 
not  be  regrarded  as  setting:  out  more  than 
one  cause  of  action — ^unlawful  detainer. 
Demurrer  held  properly  overruled. — Holland 
V.  Eastern  Outfitting  Co.,  16  Cal.  App.  442. 
117  Pac.  662. 

81.  Misjoinder  of  parties  plalatlir  — 
Waiver  of  objeetloa. — In  action  of  forcible 
entry,  where  there  is  misjoinder  of  parties 
plaintiff,  which  does  not  appear  upon  face 
of  complaint,  defendant  should  make  ob- 
jection by  answer,  or  such  objection  will  be 
deemed  to  have  been  waived. — OiUam  v. 
Sigman,  29  Cal.  638.  640. 

32.  Presentation  of  Issnc— In  answer. — 
In  action  for  unlawful  detainer,  if  complaint 
avers  defendant's  entry  under  lease, 
pleaded,  not  in  precise  words,  but  by  its 
legal  effect,  and  answer  denies  maklngr  of 
lease  pleaded  in  complaint,  and  affirmatively 
sets  forth  in  full  contract  between  parties, 
this  sufficiently  presents  issue  for  determin- 
ation.— Shamp  v.  White,  106  Cal.  220,  221, 
39  Pac.  637. 

As  to  answer  In  this  action  generally » 
see,  post,  1  1170  and  note. 


SS.     Same     Same-^None     rclsed,     ^rlien.— > 

Where  only  denial  contained  In  answer  to 
complaint  in  forcible  entry  and  detainer 
is  defective,  and  no  material  new  matter  is 
set  up,  answer  raises  no  material  Issue. — 
More  T.  Del  Valle,  28  Cal.  170,  178. 


S4.  Bane— Same— Rolen  of  pleadlas  pre- 
scribed by  Practice  Act  as  to  denials,  and 
upon  all  other  points  not  otherwise  pro- 
vided for  in  actions  of  forcible  entry  and 
detainer,  grovern  in  actions  of  forcible  en- 
try and  detainer. — More  v.  Del  Valle.  28  Cal. 
170,  178. 

35^  Vnlawfnl  detainer  ^  Complaint  not 
baaed  on  overdue  rent— -Amount  of  rent  dno 
need  not  be  alleged. — In  an  action  by  a 
landlord  to  obtain  possession  of  certain 
leased  premises,  where  the  cause  of  action 
is  not  based  upon  overdue  rent,  an  allegra- 
tion  as  to  the  amount  of  rent  due  is  not 
necessary. — Tropical  Invest.  Co.  v.  Brown. 
46  Cal.  App.   206,  187  Pac.  133. 

30.  Same— Same— Statement  of  Incorp/^- 
ratlon^Varlance— Error    Immaterial    whrM. 

— In  an  action  by  a  landlord  to  recover 
possession  of  certain  leased  premises,  where 
the  cause  of  action  Is  not  based  upon  over- 
due rent,  an  allegation  In  the  verified  com- 
plaint that  the  plaintiff  was  incorporated 
under  the  laws  of  California,  whereas  it 
appeared  at  the  trial  that  the  incorporation 
was  under  the  laws  of  Utah,  the  variance 
was  held  to  be  too  trivial  to  warrant  a  re- 
versal.— Tropical  Invest.  Co.  v.  Brown.  46 
Cal.  App.  206,  187  Pac.  133. 


§  1167.  SUMMONS,  FORM  AND  SERVICE  OP.  The  summons  must  require 
the  defendant  to  appear  and  answer  within  three  days  after  the  service  of  the 
summons  upon  him,  and  must  notify  him  that  if  he  fails  to  so  appear  and 
answer,  the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in  the 
complaint.  In  all  other  respects  the  summons  or  any  alias  summons  in  such 
proceedings,  must  be  issued  and  served  and  returned  in  the  same  manner  as 
summons  in  a  civil  action. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24 
1874,  Code  Amdts.  1873-4,  p.  349;  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  8;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  188,  held  unconstitutional,  see  history,  %  5  ante; 
amendment  re-enacted  March  20,  1905,  Stats,  and  Amdts.  1906,  p.  428; 
amendment  approved  March  16,  1907,  Stats,  and  Amdts.  1907,  p  323* 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  479.  ' 

SUMMONS— FORM  AND  SERVICE. 

1.  Only  purpose  of  summons. 

2.  Provision  of  code. 

3.  Three-day   summons — ^Default   judgment- 

Reformation  of  lease. 

1.  Only  purpose  of  svaifliOBa  in  forcible 
detainer  is  to  bring:  defendant  into  court, 
and  If  he  appears  and  answers,  he  waives 
any  defect  In  summons. — Randall  v.  Falk- 
ner,  41  Cal.  242,  246. 

a.  ProvlsloB  of  code« — The  whole  field 
of  forcible  entrj   and  detainer  was  provided 
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for  by  Code  of  Civil  Procedure  when 
adopted,  and,  among:  other  thingrs,  above 
section  of  the  code  provides  that  summons 
must  be  served  and  returned  In  same  man- 
ner as  summons  In  civil  action  Is  served 
and  returned. — Hemstreet  v.  Wassum  49 
CaL  278. 

S.  Three-tey  snnunoM  —  Def aalt  J«4k. 
ment^Refonnatlom  of  lease.— -A  default 
JudE:ment  in  an  action  in  unlawful  de» 
talner  predicated  on  a  three-days'  summons 
is  not  void  cause  of  the  fact  that  a  reforma- 
tion of  the  lease  was  also  asked  for  In  tho 
complaint,  since  the  court  had  the  right  to 
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construe    the    lease    to    determine    its    true 
meaning:*    reformation    being:    immaterial.—- 


Zucco  V.  Farullo,  S7  CaL  App.  662,  174  Pac 
927. 


§  1168.  ABBEST.  If  the  complaint  presented  establishes,  to  the  satisfac- 
tion of  the  judge  or  justice,  fraud,  force,  or  violence,  in  the  entry  or  detainer, 
and  that  the  possession  held  is  unlawful,  he  may  make  an  order  for  the  arrest 

of  the  defendant. 

History:     Enacted  March  11,  1872;  amendment  approved  March  9, 
1880,  Code  Amdts.  1880  (C.  G.  P.  pt.),  p.  9. 

As  t«  arrest  asA  ball,  la  vcaeral,  see,  ante,  ii  478-504  and  notes. 

§  1169.  JUDGBa&NT  BT  DEFAULT.  If,  at  the  time  appointed,  the  defend- 
ant do  not  appear  and  defend,  the  court  must  enter  his  default  and  render 

judgment  in  favor  of  the  plaintiff  as  prayed  for  in  the  complaint. 

History:     Enacted  March  11,  1872. 


Aa  t«  Jwdsmeat   by  Aefanlt  «poa  three- 
■«a(imoas»    and    refonnatlon    of 

flee,  ante.  9  1168,  note  par.  8. 


As  te  Jndcmeat  npoa  failare  te 

see,  ante,  ft  686  and  note. 
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§  1170.    DEFENDANT  MAY  APPEAB,  ETC.    On  or  before  the  day  fixed 

for  his  apearance,  the  defendant  may  appear  and  answer  or  demur. 

History:     Enacted  March  11,  1872. 


ANSWER  IN  POBCIBLE  DETENTION. 
1-4.  Answer — As  to  sufficiencj  generally. 

5.  Answer  in  justices'  eourt — Is  sufficient, 
when. 
«-  8.  Counter-claim  and  cross-complaint — Not 
allowable. 
9.  Defendant  may  demur  or  answer. 

10.  Equitable  defense  to  forfeiture. 

11.  Same — Issue  as  to  lawfulness  where  entry 

is  admitted. 

12.  Landlord's  lease  to  third  party— When 

no  defense. 

As  to  aaiciidmeiita  of  eovmet  and  effect  of 
4em«rrer,  see,  ante,  9  472  and  note. 

As  to  amendaieata   to   conform   to  proof* 

see,  post,  i  1178  and  note. 

Aa  to  aaawer.  seacrally*  see,  ante,  9  487 
and  note. 

Same-— Scoyo  of« — 9ee,  post,  S 1178  and 
note. 

Same— Verlflcatloa. — See,  post,  9  1176  and 
note. 

As  to  appearance,  s^nerally,  see,  ante, 
9  1014  and  note. 

An  to  complaint,  an4  what  It  moat  con- 
tain* see,  ante,  9  426  and  note;  also  9 1166 
and  note. 

An  to  mles  of  practice,  see,  post,  9  1177 
and  note. 

As  to  ahowlnff  re^ptfred  Ib  forefflblo  eatrT- 
•r  detainer*  see,  post,  1 1171  and  note. 

As  to  ▼erlflcatlon  of  pleadlnvst  see,  post, 
9  1175  and  note. 

An  to  wkat  cavaea  off  actloa  may  be 
Joined*  see,  ante,  9  427  and  note. 

Ab  to  when  defendant  appears*  see.  ante, 
9  1014  and  note. 


1.  Answer-i^As    to    onfllelencT'   venernlly. 

— An  allegation  in  the  answer  In  such  ac- 
tion that  the  deCendant  bought  the  pasture 
upon  the  premises  from  some  person,  whom 
he  names  hut  does  not  show  to  have  had 
any  Interest  in  the  premises  or  any  right  to 
dispose  of  its  pasture  or  possession,  fails 
to  show  entry  upon  any  sufficient  claim  of 
right. — Brown  v.  Martin.  28  Cal.  App.  788, 
189  Pac.  828. 

2.  A  denial,  upon  want  of  Information 
or  belief,  of  the  averment  of  the  prior 
peaceable  possession  of  the  plaintiff,  is  in- 
sufficient. The  defendant  in  an  action  for 
forcible  entry  and  unlawful  detainer,  being 
charged  with  notice  and  put  upon  inquiry 
as  to  the  possession  of  and  right  of  posses- 
sion in  and  to  the  property  he  is  invading, 
can  not  in  such  action  predicate  his  denial 
of  the  plaintiff's  alleged  peaceable  posses- 
sion upon  his  want  of  information  and  be- 
lief.— Brown  v.  Martin^  28  Cal.  App.  736,  139 
Pac.  828. 

3.  Where  the  complaint  in  an  action  for 
forcible  entry  and  unlawful  detainer  alleges 
that  on  a  certain  date  the  plaintiff  was  in 
the  peaceable  possession  of  certain  land, 
and  that  on  that  date  the  defendant,  for- 
cibly, unlawfully  and  wrongfully  entered 
upon  and  has  since  retained  possession  of 
the  premises,  and  the  answer  admits  the 
taking  and  holding  of  such  possession,  but 
denies  that  the  defendant  did  so  "forcibly, 
unlawfully  or  wrongfully,"  these  adverbial 
forms  of  denial  are  not  sufficient  to  tender 
any  issue  as  to  the  rightfulness  or  legality 
of  the  defendant's  entry. — ^Brown  t.  Martin, 
28  Cal.  App.  786,  189  Pac.  828. 

4.  Where  the  complaint  in  ejectment  al- 
leges that  the  defendants  ousted  the  plain- 
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tiff  and  unlawfully  withheld  possession 
from  him,  a  denial  in  the  answer  "that  de- 
fendants, or  either  of  them,  now  unlawfully 
withhold  possession  from  plaintiff  of  any  of 
the  lands  described  in  plaintiff's  said  com- 
plaint," is  not  only  evasive,  but  a  mere  con- 
clusion, and  hence  insufficient  to  raise  an 
issue  as  to  the  defendants  beinir  In  posses- 
sion of  the  land.  The  allegation  of  the 
complaint  in  this  regard  must  therefore  be 
deemed  admitted. — Kerr  t.  Snowden,  24  Cal. 
App.  162,  140  Pac.  704. 

S.  Amswcr  Im  Jvstlces'  eo«rt— «Is  4«fll- 
cleat»  whem* — In  action  of  forcible  entry  and 
detainer  brought  before  justice  of  peace, 
answer  which  denies  generally  allegations 
of  complaint  is  sufficient,  as  strict  rules  of 
pleadings  do  not  apply  in  such  courts.— 
Henderson  v.  Allen,  23  CaL  519,  620. 

6b  Co«Bter-clalBi  or .  crosa-coBiplalnt  — « 
Not  allowahle* — ^Neither  a  counter-claim  nor 
a  cross-complaint  is  permissible  in  an  ac- 
tion in  unlawful  detainer  regardless  of 
whether  or  not  the  subject-matter  of  the 
attempted  pleading  arises  out  of  a  violation 
of  the  terms  of  the  lease  upon  which  the 
action  is  brought. — Arnold  v.  Krigbaum, 
169  Cal.  131,  146  Pac.  423. 


As  t«  coaatcrdalm  havlnc  Its 
In  iiMlawfvl  detainer*  see,  ante,  8  1161,  note 
par.  94. 

7.  The  defendant  in  an  action  in  unlaw* 
ful  detainer  can  not  set  up  a  counter-claim 
and  cross-complaint  for  damages  arising 
out  of  an  alleged  violation  by  the  lessor  of 
a  covenant  to  make  repairs,  which  cove- 
nant is  independent  of  the  covenant  to  pay 
rent. — Arnold  v.  Krigbaum,  169  Cal.  131,  146 
Pac.  423.       . 

8.  A  counter-claim  or  cross-complaint  of 
any  kind  or  character  is  neither  proper  nor 
permissible  in  actions  in  unlawful  de- 
tainer. The  reason,  however,  is  obviously 
to  be  found  in  the  fact  that  the  unlawful 
detainer  act  was  intended  to  provide  a  sum- 
mary remedy  for  the  restitution  of  the  pos- 
session of  premises  withheld  by  tenants  in 
violation  of  the  covenants  of  their  lease, 
which  remedy  would  be  frustrated  and 
rendered  wholly  inadequate  by  the  interpo- 
sition of  the  defenses  usually  permitted  in 


ordinary  cases  at  law. — Knight  v.  Black,  19 
Cal.  App.  518,  126  Pac.  512.  516. 

9.  Dcfcadant  wmmy  dcaiar  or  aaa^rer^ — 
In  forcible  entry  and  detainer  defendant 
may  demur  or  answer,  or  do  both;  if  he  de- 
murs only  and  his  demurrer  is  overruled, 
court  may  allow  him  to  answer  upon  terms. 
— Maumus  v.  Hamblon,  38  Cal.  539.  541. 

lOi.     E^aitable     defense     to     forfeltarc. — 

Where  the  answer  to  the  complaint  in  un- 
lawful detainer  set  up,  as  an  equitable  de- 
fense to  the  forfeiture  of  the  lease,  that 
defendant  had  subleased  the  premises  to  the 
codefendant,  whose  furnishings  exceeded 
the  requirement  of  the  lease,  and  who  had 
agreed  to  give  to  defendant  a  chattel  mort- 
gage as  security  for  the  rent,  which  de- 
fendant agreed  to  assign  to  plaintiff  and 
plaintiff  had  agreed  to  accept,  but  said  co- 
defendant  in  possession  broke  her  con- 
tract, rendering  exact  compliance  with  the 
security  for  rent  impossible,  and  that  de- 
fendant had  sued  her  in  unlawful  detainer, 
but  that  defendant  had  offered  to  plaintiff 
to  deposit  gold  coin  to  the  full  amount  of 
the  security,  in  any  bank  named  by  plain- 
tiff, and.  upon  plaintiff's  refusal,  tendered 
the  same  in  court,  as  security,  until  such 
time  as  the  identical  security  could  be 
given,  equity  will  not.  upon  such  showing  of 
substantial  compliance  with  security,  per- 
mit the  forfeiture  of  the  lease. — Knight  ▼. 
Black.    19    Cal.    App.    518,    126    Pac.    512. 

11.  Same— Isaae  as  to  lawfnlness  ^rhere 
entry  Is  admitted. — In  action  of  forcible  en- 
try and  detainer,  where  complaint  avers 
that  defendant  unlawfully  entered  upon  de- 
manded premises,  and  answer  denies  that 
defendant  entered  unlawfully,  entry  is  ad- 
mitted, and  only  issue  raised  is  as  to  ita 
lawfulness. — ^Leroux  v.  Murdock,  51  CaL  541. 
543. 


iZ,  Landlord's  lease  to  third 
"When  ao  defense. — ^In  action  of  unlawful 
detainer  against  tenant  who  continues  in 
possession  against  will  of  landlord  after 
expiration  of  term,  it  is  no  defense  that 
landlord  has  leased  premises  to  third  party, 
where  defendant  does  not  connect  himself 
with  title  of  such  ^third  party. — Commis- 
sioners v.  Barnard,  9*8  Cal.  199,  202,  32  Pac 
982. 


§  1171.  TRIAL  BY  JURY.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadings,  it  must  be  tried  by  a  jury,  unless  such  jury  be  waived  as  in  other 
cases.  The  jury  shall  be  formed  in  the  same  manner  as  other  trial  juries  in 
the  court  in  which  the  action  is  pending. 

History:  Enacted  March  11.  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  349;  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  9. 

As  to  forauitiom  of  Jury,  see,  ante.  98  000-  As  to  trials  In  Jvstleefl*  eo«rts,  see,  ante, 

604  and  note.  99  878-887  and  notes. 

As  to  trial  by  Jary*  see,  ante,   99  600-628  Issue  of  fact,  kew  raised. — See,  ante,  |  B90 

and  notes.  and  notes. 

Sanac— "When  aad  how  walred. — See,  ante, 
9  631  and  note. 
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§  1172.  SHOWma  REQUIRED  OF  PLAINTIFF  IN  FORCIBLE  ENTRY 
OR  DETAINER.  OF  DEFENDANT.  On  the  trial  of  any  proceeding  for  any 
forcible  entry  or  forcible  detainer,  the  plaintiff  shall  only  be  required  to  show, 
in  addition  to  the  forcible  enfry  or  forcible  detainer  complained  of,  that  he  was 
peaceably  in  the  actual  possession  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  at  the  time  of  the  forcible  detainer.  The  defendant 
may  show  in  his  defense,  that  he  or  his  ancestors,  or  those  whose  interest  in 
such  premises  he  claims,  have  been  in  the  quiet  possession  thereof  for  the  space 
of  one  whole  year  together  next  before  the  commencement  of  the  proceedings, 
and  that  his  interest  therein  is  not  then  ended  or  determined ;  and  such  showing 
is  a  bar  to  the  proceedings. 

History:     Enacted  March  11,  1872. 


POECIBLE   DETAINER  —  SHOWING   EB- 

QUIBED   OF  PLAINTIFT— 

OF  DEFENDANT. 

I.  In  General,  1-39. 

XL  Actual  and  Peaceable  Possession^  40- 
68. 

III.  Evidence,  69-103. 
I.  In  Gbneeal. 

1.  AetioD    can    be'   maintained,    when— 

Against  one  who  intruded  during  ab- 
sence of  occupant. 

2.  Same — Against  several  defendants. 

3.  Same  —  Immateriality  of  defendant's 

remaining  in  possession. 

4.  Same  —  Onlj  in  cases  prescribed  by 

law. 

5.  Same — Purpose  of  statute. 

6.  Same — Upon  what  showing. 

7.  Same — Where  entry  was  peaceable,  but 

subsequent  exclusion  forcible. 

8.  Action  can  not  be  maintained  under 

above  section,  when. 

9.  Same — As  to  remainder  of  property. 

10.  Same — **  After  the  expiration  of  the 

term. ' ' 

11.  Same — Premature  suit  to  be  dismissed. 

12.  Same — Where  act  of  violence  is  not  ap- 

prehended. 

13.  Same  —  Where    defendant-owner    took 

peaceable    possession    during   plain- 
tiff's absence. 

14.  Same — Where  evidence  does  not  sup- 

port complaint. 

15.  Same  —  Where    plaintiff    was    ousted 

from  part  of  premises. 

16.  Construction  of  section  —  Commission- 

ers' note. 

17.  Same — Counting    of    prior   possession. 

18.  Same— Object  of  law. 

19.  Same — Proof  of  possession  required. 

20.  Findings. 

21.  Landlord's  forcible  entry — Tenant   in 

arrears   —   Showing     required     by 
tenant. 

22.  Same — Title  and  right  of  possession — 

Not  involved. 


23.  Necessary  element  of  action — In  gen- 

eral. 

24.  Same — Plaintiff  must  show,  what. 

25.  Question  of  good  or  bad  faith. 

26.  Same — ^Liability  of  defendant. 

27.  Same — No  longer  affects  right  of  re- 

covery— What  entries  are  unlawful. 

28.  Question  of  title  or  right  of  possession 

— Can  not  be  tried. 

29.  Same — Construction  of  statute. 

30.  Same — Evidence  of  title  inadmissible. 

31.  What  is  defense — Eviction. 

32.  Same — Eviction  as  to  part. 

33.  Same — Fraud  and  undue  influence. 

34.  Same — Subsequently  entering  into  co- 

partnership. 

35.  Same — That  time  has  not  expired. 

36.  What  is  no  defense — Prior  possession 

of  defendants. 

37.  Same  —  Tender  of  payment  after  re- 

fusal. 

38.  Same — Theory  that  lease  was  intended 

as  mortgage. 

39.  Same — What  may  be  stricken  out. 

IL  Actual  and  Peaceable  Possession. 

40-  43.  As  to  generally. 

44.  Same — Plaintiff  must  show  an  actual 
and  peaceable  possession. 

45,  46.  Same — Actual,  manual  occupancy  not 
necessary. 

47.  Same — Actual  or  constructive,  question 

f o*  jury. 

48.  Same  —  ''Actual    possession"    means, 

what  —  "Actual  occupancy"  is  un- 
necessary. 

49.  Same — As  between  parties  struggling 

for  possession. 

60.  Same — Contest  of,  in  court,  not  ma- 
terial. 

51.  Same — ^Facts  not  showing. 

52.  Same  —  Grantee's    possession    unde«> 

deed  is  lawful. 

53.  Same — Immateriality    of    how    posses- 
sion was  originally  obtained. 
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54.  Same — Residence  or  house  on  land  un- 

necessary. 

55.  Same— What  constitutes. 

56.  Same— Same— Inclosing  land  by  fences 

and  a  natural  barrier. 

57.  Same— What  holding  ia  unlawful. 

68.  Same — Within  fLve  days  of  unlawful 
entry. 

59.  Same  —  Same  —  Action  not   maintain- 

able. 

60.  Inclosure   —   Equivalent  of,   must   be 

shown  by  plaintiff. 

61.  Same — Is  not  necessfeiry. 

62.  Same— Is  of  itself  actual  possession. 

63.  Same — Not  necessary  to  possession  of 

agricultural  lands. 

64.  Same  —  What    possession    is    not    ac- 

quired by  entry  upon  inclosed  prem- 
ises. 

65.  Same — ^When  defendant  is  guilty, 

66.  Mere    ''scrambling"    or    interrupted 

possession — Not  enough   to  support 
action. 

67.  Same — Ceasing  of. 

68.  Same — What  is  meant  by, 

III.  Evidence. 

69.  Abandonment  of  railroad  right  of  way 

— Sufficiency  of  evidence. 

70.  Acts  amounting  to  forcible  entry  and 

detainer. 

71.  Actual  force — Need  not  be  proved. 

72,  73.  Desert  land  entry— Certificate  primary 
evidence. 

74-  76.  Same  —  Title  acquired  after  com- 
mencement of  action  —  Evidence  of 
not  admissible. 

77.  Entry,    if   unlawful   —   Need   not   be 

proved  tcr  have  been  forcible. 

78.  Evidence  admissible — As  to  generally. 

79.  Same — All  matters  of  excuse,  etc. 

80.  Same— Causing  arrest   of   plaintiff  to 

obtain  possession. 

81.  Same — Judgment   to  prove   plaintiff's 

right — Estoppel. 

82.  Same — Lease  to  show  right  of  posses- 

sion. 

83.  Same — Of  entry  within  one  year — Im- 

material variance. 

84.  Evidence    inadmissible — As    to    gener- 

ally. 

85.  Same  —  Extending    possession    beyond 

limits  of  lease. 

86.  Same — Lease  from  third  person  to  de- 

fendant. 

87.  Same — Of  set-off  or  counter-claim. 

^8.  Same  —  Oral  evidence  of  transfer  of 
title  or  interest. 

89.  Same  —  That  defendant's  signature 
was  obtained  through  fraud  or  mis- 
take, not  set  up  in  answer. 


90.  Pacts    which    do    not    show    forcible 

entry  or  unlawful  detaine. — In  gen- 
eral. 

91.  Same  —  Something    more    than    mere 

.trespass  is  required. 

92.  Forcible  entry  must  be  proved,  when. 

93.  Forcible    entry    or    forcible    detainer 

must  be  proved,  when. 

94.  Plaintiff  must  prove  actual  possession. 

95.  Same — Showing  inclosure  by  substan- 

tial fences  and  natural  barrier. 

96.  Plaintiff  should  be  nonsuited,  when. 

97.  Presumption  as  to  possession. 

98.  Proof  that  person   other  than  defen- 

dant procured  third  person  to  take 
possession  or  to  make  entry. 

99.  Proof  of  forcible  detainer— Not  proof 

of  forcible  entry. 

100.  Proof  of  fraudulent  acts— Oo  to  en- 

hancement of  damages. 

101.  What  is  immaterial. 

102.  What  is  not  evidence  of  forcible  de- 

tainer, or  even  of  forcible  resistance. 

103.  What  is  not  evidence  of  possession. 


!•     ActloB     enu     be     malntaiaed,     whea 

Airalnst  one  ^ho  latruded  dnrias  abaenee 
o£  ocenpant.— If  man  enters  on  public  land 
after  staying  there  few  days,  leaves,  with 
Intention  of  bringingr  his  family  to  his  new 
home,  but  finds  his  wife  too  ill  to  be  re- 
moved, and  he  does  not  return  for  several 
months,  he  may  maintain  an  action  for 
unlawful  detainer  against  one  who  has  in- 
truded upon  such  premises  during  his  ab- 
sence, and  who  refuses  to  surrender.— Wil- 
son v.  Shackelford,  41  Cal.  630,  631. 

2.  Same— Avalaat  aeveral  defendanta.-. 
In  action  of  forcible  entry  and  detainer 
against  several  defendants,  where  it  Is 
found  that  possession  was  taken  by  acts 
^^VV^\^!^^  procurement  of  all  defendants! 
and  holding  whether  by  one,  or  more,  or 
all  was  In  pursuance  of  such  arrangement 
or  preconcert,  then  defendants  are  guilty 
of  forcible  entry  and  detainer.— Minturh  v 
Burr,  16  Cal.  107.  109,  110. 

a.  Same -- ImmaterlalKy  of  defendaafa 
remaining  la  poaaeanlon.- In  forcible  entry 
and  detainer,  it  is  not  material  whether  de- 
fendant personally  remains  in  possession 
of  land  upon  which  he  entered  by  violence- 
this  does  not  affect  character  of  his  entrv 
-Ely  v.  Yore.  71  Cal.  130.  134,  11  Pac.  860.' 

4.  Same— Oaly  in  eases  preseribed  by 
I«,T.— An  action  of  unlawful  detainer  can 
be  resorted  to  only  in  cases  and  by  and 
against  parties  mentioned  in  statute— Ben 
Lomond  Wine  Co.  v.  Sladky,  141  Cal  61q 
623.  75  Pac.  332.  "*' 

5.  Same— Parpoac  af  atatate.— A  person 
may  maintain  action  either  of  forcible  en 
try  or  forcible  detainer.     Purpose  of  stat 
ute   Is   to  secure   speedy.   If  not  summary 
restitution  of  premises  to  party  who  is  de- 
prived of  his  posaession  by  means  specified 
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In  statute. — ^Brawley  v.  Rlsdon  Iron  Works, 
38  OaL  676,  677. 

••  8«iMc  Upoa  w^laat  showlaK* — In  an  ac- 
tion of  forcible  detainer,  plaintiff  is  en- 
titled to  recover  on  showing:  forcible  de- 
tainer, and  that  ho  Is  entitled  to  possession 
at  time  of  such  forcible  detainer. — Murphy 
V.  Snyder,  67  Cal.  461,  462.  8  Pac.  2. 

7.  Same  — ^¥hcre  cntir  was  peaecable. 
Lot     aabaeqaeat     czelasloa     forcible.  —  Al- 

thougrh  an  entry  was  peaceably  made  upon 
possession  of  another,  his  subsequent  ex- 
clusion by  force  and  threats  constitutes  for- 
cible entry. — ^Kerr  t.  O'Keefe,  138  Cal.  416, 
421,  71  Pac.  447. 


8,  Aetiam  eaii  mot  be  auiiatalaed  under 
aboTe  scetloa  whea  defendant  has  been  in 
the  quiet  possession  of  the  premises  for  a 
period  of  more  than  a  year  prior  to  the  in- 
stitution of  the  suit. — ^Wilson  v.  Carson,  14 
Cal.  App.  572p  112  Pac.  736. 


9.     Same     Aa  to  reaialader  of  property. — 

Where  man  goes  upon  premises,  and  does 
not  disturb  possession  of  occupant  beyond 
immediate  vicinity  of  particular  spot  where 
defendant  erects  his  house,  plaintiff  can 
not  maintain  action  of  forcible  entry  and 
detainer  as  to  remainder  of  property. — 
Thompson  v.  Smith.  28  Cal.  627,  681. 

19.  Samo— ><After  the  ezplratloa  of  the 
term**  as  used  in  section  1161,  ante,  should 
be  construed  to  mean  an  ending:  of  the  term 
by  the  lapse  of  the  time  provided  in  the 
lease  for  its  duration. — Pringle  v.  Wilson, 
166  Cal.  818.  317.  104  Pac.  816. 

11.  Same  —  Premature  salt  to  be  dls- 
mlsaed« — ^A  premature  suit  for  forcible  en- 
try and  detainer  must  be  dismissed. — Ray 
V.   Armstrong.  4  Cal.  208,  209. 

12.  Same— Wliere  aet  of  vloleaee  Is  not 
apprehended. — Action  of  forcible  entry  and 
detainer  can  not  be  maintained  where  it 
appears  from  evidence  that  plaintiff  was 
maneuvering:  to  acquire,  without  violence. 
If  possible,  right  of  action  for  forcible 
entry,  while  defendant  was  maneuvering 
to  avoid  that  result,  and  these  objects 
of  respective  parties  were  clearly  mani- 
fest to  each  other,  where  it  does  not 
appear  from  evidence  that  either  appre- 
hended, or  had  any  ground  to  apprehend, 
any  positive  act  of  violence  from  other. — 
Thompson  v.  Smith.  28  Cal.  627.  634. 

IS.  Saate— "Wliero  defendant-owner  took 
peaeeabla  poMiemiion  dnrlnv  plain tllTs  ab- 
aencod — ^An  action  of  forcible  entry  and  de- 
tainer can  not  be  maintained  where  defend- 
ant was  owner  of  a  tract  of  land  on  which 
was  vacant  house,  and  into  which  plaintiff 
entered  without  right,  and  continued  in 
peaceable  possession  of  it  for  several 
months,  and  where,  during  absence  of  plain- 
tiff, defendant  entered  peaceably  and  re- 
moved furniture  from  building,  and.  upon 
plalntifTs  return,  defendant  refused  to  per- 
mit her  to  enters— Potter  v.  Mercer,  63  Cal. 
667.  674.  676,  ApproTing  Powell  v.  Lane.  46 
Cal.  677,  678. 


14.  Same— Where  evldenee  does  not  sup- 
port complaint. — Complaint  In  forcible  entry 
and  detainer  of  mining  claim  can  not  be 
maintained  where  there  is  no  evidence 
showing  that  plaintiffs,  or  any  of  them, 
were  in  actual,  peaceable,  or  exclusive  pos- 
session of  any  of  land  mentioned  and  de-> 
scribed  in  complaint,  at  time  defendants  en- 
tered thereon. — Laird  v.  Waterford,  50  CaU 
315.  316. 

15.  Same  — "Where  plaintiff  was  oaste«i 
from  part  of  preailees. — Where  plaintiff,  in 
forcible  entry  and  detainer,  was  ousted  from 
part  only  of  premises,  he  is  not  entitled  to 
recover  damages  for  detainer  of  whole. — 
Thompson  v.  Smith,  28  Cal.  627.  631. 

Itt.  ConstmctloB  of  section  —  Coataila- 
^loners*  note. — The  present  provisions  of 
the  code  upon  subject  of  forcible  entry  and 
detainer  are  quite  similar  to  previous  stat- 
utes upon  this  subject. 

17.  Same— Covating  of  prior   posnesoloa. 

— Prior  possession,  if  it  existed  within  one 
year  next  before  commencement  of  proceed- 
ings, can  not  be  counted  as  part  of  that 
quiet  possession,  "for  space  of  one  whole 
year  together  next  before  commencement  of 
proceedings,"  which  is  required  by  above 
section  to  constitute  defense  to  action, — 
where  it  has  been  interrupted  within  year. 
— Amador  Gold  Min.  Ltd.  v.  Amador  Q.  Mine, 
114  Cal.  346,  849,  46  Pac.  80. 

18.  Same— Objeet  of  law. — One  great  ob- 
ject of  forcible  entry  and  detainer  law  is 
to  prevent  even  rightful  owners  from  tak- 
ing law  into  their  hands,  and  attempting  to 
recover  by  violence  what  remedial  process 
of  court  would  give  them  in  peaceable 
mode. — Voll  v.  HoUis,  60  Cal.  669,  674. 

IS.     Same— Proof  of   possession    required. 

— Above  section  requires  that  plaintiflf  shall 
prove  that  he  was  peaceably  in  actual  pos- 
session at  time  of  forcible  entry,  or  was  en- 
titled to-  possession  af  such  time. — Knowles 
V.  Crocker  Estate  Co.,  126  Cal.  264,  266.  67 
Pac.  998. 

20,  Fladlngo. — Findings  in  kn  action  to 
recover  the  possession  of  a  strip  of  land 
and  damages  for  the  use  and  detention 
thereof,  "that  the  plaintiff  had  peaceful, 
adverse  and  uninterrupted  possession  of 
the  property  described  in  plaintiff's  second 
amended  complaint  from  1903  to  1911,  pay- 
ing taxes  on  same  during  the  eight  years 
above  mentioned."  and  "that  about  April 
1,  1911,  defendants  commenced  claiming 
right  and  title  to  (the  property  in  ques- 
tion)," are  not  sufficient  to  warrant  the 
conclusion  that  the  plaintiff  was  seized  or 
possessed  of  the  land  at  the  time  of  entry 
by  the  defendant,  and  do  not  support  a 
Judgment  for  possession  or  for  damages.— 
Nichols  V.  Wolf.  20  Cal.  App.  Dec.  481,  148 
Pac.  799. 

31.  Laadlord's  forcible  entry— Tenant  In 
arrears  —  Showing   required   by   tenant. In 

the  case  of  a  tenant  at  arrears  for  the 
agreed  rental  under  a  lease  providing  that 
in  case  the  rent  reserved  was  at  any  time 
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unpaid  it  should  be  lawful  for  the  lessors, 
"without  previous  notice  or  demand,  to  re- 
enter the  demised  premises  and  the  same 
peaceably  to  hold  and  enjoy  thereafter  as 
if  this  lease  had  not  been  made,"  where 
the  rent  was  in  arrears,  and  in  the  absence 
of  the  lessee  the  lessor  forcibly  entered  the 
premises  by  removing  the  lock  from  the 
door,  substitutingr  another  in  its  place,  and 
excludlngr  the  lessor  from  the  premises,  In 
an  action  agralnst  the  landlord  for  forcible 
entry  and  detainer,  the  lessee  Is  simply  re- 
quired to  show  that,  in  addition  to  the  for- 
cible entry,  at  the  time  when  the  entry 
was  made,  he  was  peaceably  in  the  actual 
possession  of  the  demised  property  under 
the  provisions  of  the  above  section. — Cali- 
fornia Products,  Inc.  v.  Mitchell.  —  Cal. 
App.  — ,  198  Pac.  646. 


—Title  asd  rlsht  to  possesaloa 
—Not  iBTolved. — In  the  case  of  a  forcible 
entry  by  a  landlord  Into  the  demised  prem- 
ises, during:  the  absence  of  the  lessee,  the 
latter  belngr  in  peaceable  possession  at  the 
time,  the  question  of  title  does  not  arise  in 
an  action  by  the  lessee  against  the  land- 
lord for  forcible  entry  and  detainer,  nor  can 
even  the  question  as  to  the  right  of  posses- 
sion be  considered,  under  the  provisions  of 
the  above  section. — California  Products,  Inc. 
V.  Mitchell,  —  Cal.  App.  — ,  198  Pac.  646, 
following  the  doctrine  In  Kerr  v.  O'Keefe, 
138  Cal.  415,  71  Pac.  447;  White  v.  Pfleffer, 
166  Cal.   740.   134   Pac.   821. 

As  to  evidence  of  title  Inadmissible,  see 

pars.  28,  30.  84.  this  note. 

2S.  Necessary  element  of  action-— In  gen- 
eral.— It  is  necessary  element  to  action  for 
forcible  detainer  that  entry  of  defendant 
upon  land  should  have  been  unlawful  with 
respect  to  relations  between  defendant  and 
plaintiff;  and  it  is  always  proper.  In  action 
of  this  sort,  to  show,  on  behalf  of  defendant, 
that  this  entry  was  made  under  plaintiff's 
permission. — Carterl  v.  Roberts,  140  Cal. 
164,  166.  73  Pac.  818. 

24.     Same — ^Plaintiff   mast    ehow*   whnt^-^ 

To  maintain  forcible  entry,  plaintiff  must 
show:  1.  That  he  was  in  actual  and  peace- 
able possession  of  property  entered  upon; 
2.  That  defendant  by  some  kind  of  violence, 
or  circumstance  of  terror,  entered  Into  or 
upon  property  and  so  turned  plaintiff  out, 
and  took  and  held  possession  of  It  himself; 
or.  3.  That  after  making  peaceable  entry, 
defendant,  by  force,  threats,  or  menacing 
conduct,  turned  plaintiff  out  and  took  pos- 
session.— Castro  V.  Tewksbury,  69  Cal.  562, 
563.  11  Pac.  339. 

as,  Qnestion  of  rood  or  bad  faith. — Under 
law  as  It  stood  prior  to  adoption  of  code, 
defendant  in  an  action  for  unlawful  entry 
was  sometimes  allowed  to  produce  evi- 
dence of  title,  not  for  purpose  of  establish- 
ing or  trying  title,  but  for  purpose  of  show- 
ing that  his  entry,  if  wrongful,  was  not 
made  with  wrongful  Intent,  but  in  good 
faith  and  In  belief  that  he  had  legal  right 
to  enter. — Thompson  v.   Smith,  28   Cal.   527, 


682;  Shelby  v.  Houston,  88  CaL  410,  422; 
Kandaii  v.  Falkner.  41  Cal.  242,  246;  Con- 
roy  v.  Duane,  45  Cal.  697,  607;  Townsend  v. 
Little.  45  Cal.  673.  676;  Dennis  v.  Wood,  48 
Cal.  361.  364;  Phenix  M.  &  M.  Co.  v.  Law- 
rence, 55  Cal.  143,  145. 


Same — ^Linbillty  of  defendant. — Where 

defendants.  In  an  action  of  forcible  entry 
and  detainer,  entered  peaceably  and  in  good 
faith,  under  claim  of  title,  they  would  not 
be  liable  In  such  case,  even  though  they  re- 
sisted entry  of  plaintiff  with  force. — Roche 
v.  Duane,  46  Cal.  697,  600. 


27.  Snm^— No  longer  nllecta  rlffht  of 
eovery— -Wknt  cntrlee  arc  aninwfni. — Under 
code,  all  entries  of  actual  possession  of  an- 
other are  unlawful  and  questions  of  good  or 
bad  faith  on  part  of  defendant  In  action  of 
forcible  entry  or  unlawful  detainer  no 
longer  affect  right  of  recovery  in  this  form 
of  action.— Voll  v.  Hollls,  60  CaL  569,  675; 
Holland  v.  Green,  62  Cal.  67,  68;  Bank  of - 
California  v.  Taaffe,  76  Cal.  626,  630,  28  Pac  \ 
196;  Giddings  v.  The  '76  L.  ft  W.  Co..  83  CaL 
96,  100,  23  Pac.  196;  Kerr  v.  O'Keefe,  138 
Cal.  415,  421,  71  Pac.  447;  Carterl  v.  Roberts. 
140  Cal.   164,  166,  78  Pac.  818. 


28.  anestlon  of  title  or  risbt  of 
olon— Can  not  be  tried  in  forcible  entry  and 
detainer. — McCauley  v.  Weller,  12  Cal.  500,. 
524;  Mlnturn  v.  Burr,  16  Cal.  107,  109;  Hen-' 
derson  v.  Allen,  28  Cal.  619,  520;  Warburton 
V.  Doble,  38  Cal.  619,  621;  Mason  v.  Wolff.  40 
Cal.  246,  250;  Sanches  v.  Loureyro,  46  Cal. 
641,  642;  Voll  v.  Hollls,  60  Cal.  569.  573,  674; 
Bostwlck  v.  Mahoney,  78  Cal.  238,  239.  14 
Pac.  832;  Felto'n  v.  Millard,  81  Cal.  640.  542. 
21  Pac.  533.  22  Pac.  750;  Glijdinga  v.  The  '76 
L.  ft  W.  Co.,  88  Cal.  96,  100.  23  Pac.  196: 
Knowles  v.  Murphy,  107  Cal.  107,  114,  40 
Pac.  111. 

Aa  to  evidence  of  title  betas  Inadmlaatblr. 

see  pars.  22,  30;  84,  this  note. 


2t(.  Same— Conntmetton  of  atatnte. — For> 
clble  entry  and  detainer  act  was  not  In- 
tended to  apply  to  any  case  where  title  to 
land  could  be  made  question,  but  only  to 
cases  where,  from  nature  of  relation  be- 
tween parties,  no  such  question  could  be 
made  because  prohibited  by  law. — Reay  v. 
Cotter,  29  Cal.  168,  170. 


80.  Same — ^Evidence  of  title  Inndmlonlble. 

— Under  our  statutes  evidence  of  title  In  ac- 
tions of  forcible  detainer  is  inadmissible. — 
Giddings  v.  The  '76  Land  ft  Water  Co..  83 
Cal.  96,  100,  88  Pac.  196. 

See,  also,  pars.  22,  84,  this  note. 

Aa  to  evidence  senemlly,  see  Part  III,  this 
note. 

Aa  to  ivben  title  may  be  giren  In  evidence 
In   actions  of   forcible  entry  and   detainer, 

see  note  77  Am.  Dec.  568-667. 

81.  Wbat  la  defense  —  BTletlon* — ^In  ac- 
tion of  forcible  entry  and  detainer  by  land- 
lord against  his  tenant,  defense  of  eviction 
is  admissible,  as  matters  of  excuse.  Justi- 
fication, or  avoidance  may  be  given  In  evi'> 
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dence. — Wheelock    v.    Warschauer,    21    Cal. 
309,  316. 

32.  Same— Evletlon  as  to  part. — ^Where 
partial  eviction  is  wronerful  act  of  landlord 
himself,  lease  is  not  forfeited  by  reason  of 
non-payment  of  rent  for  substantial  part  of 
demised  premises  from  which  tenant  has 
been  evicted,  wherever  notice  or  demand 
was  sriven  or  made;  and  landlord  can  not 
recover  possession  from  tenant  by  reason 
ol  such  non-payment  so  long  as  such  evic- 
tion continues. — Skagrss  v.  Emerson,  50  CaL 
8.  6. 

S3.  Same — FravA  amd  wadve  Ivflvence. — 
Defendant  in  action  of  unlawful  detainer 
may  show  aa  part  of  transaction  leading  up 
to  lease  and  as  evidence  beariner  upon  ques- 
tions of  fraud  and  undue  influence  in  execu- 
tion of  lease,  that  deed  under  which  plain- 
tiff holds,  as  well  as  lease,  was  executed 
through  fraud  and  undue  influence,  and  to 
show  relation  of  each  to  other  as  one  trans- 
action. When  defendant  is  not  seeking: 
rescission  nor  asking  to  have  such  deed  set 
aside  as  void,  but  is  simply  defending 
against  plaintiff's  action  on  ground  of  fraud 
and  undue  influence  and  is  asking  no  af- 
firmative relief,  he  may  set  up  in  defense 
that  plaintiff  procured  deed  and  agreement 
of  lease  by  fraud  and  undue  influence  with- 
out first  rescinding. — Simon  Newman  Co.  v. 
Lasslng,  141  Cal.  174,  178.  74  Pac  761. 


mortgage. — Bostwick    v.    Mahoney, 
338,  239,  14  Pac.  838. 


73    Cal. 


Same— -Siibaequeatly  entering  lato 
yartmeralUp. — In  action  of  unlawful  de- 
tainer against  lessee  to  recover  possession 
of  leased  hotel  for  failure  to  pay  rent,  It 
Is  good  defense  that,  after'  lease  was  made, 
defendant  and  plaintiff  entered  into  copart- 
nership in  keeping  such  hotel. — Pico  v. 
Cuyas,  47  Cal.  180,  48  Cal.  639,  642. 


35.     Same — Tkat  time  has  not  expired. — 

In  an  action  of  unlawful  detainer  for  hold- 
ing over  after  expiration  of  term,  it  is 
complete  defense  that  time  during  which 
defendant  was  entitled  to  occupy  land  un- 
der terms  of  agreement  set  forth  had  not 
expired  when  demand  for  possession  was 
made.— Rogers  v,  Hackett.  49  Cal.  121.  123. 

3«.  Wkat  is  MO  defenee— Prior  poaaeaoloa 
of  defendaata. — Possession  of  defendants 
prior  to  and  at  time  of  entry  of  plaintiff 
does  not  constitute  defense  to  action  of 
forcible  entry  and  detainer,  and  will  not 
Justify  or  excuse  forcible  entry. — Brown  v. 
Perry,  89  Cal.  28,  24. 

37.  Same — ^Tender  of  payment  after  re- 
tumml. — Where  tenant  falls  to  pay  rent  when 
It  becomes  due  and  refuses  or  neglects  to 
pay  for  three  days  after  demand  therefor 
and  to  quit  possession,  it  is  no  defense  to 
action  for  unlawful  detainer  that  he  after- 
wards tendered  payment  of  such  rent  with 
Interest  and  costs. — Roussel  v.  Kelly.  41 
Cal.  860,  868. 

38.  Same  — Theory  that  leaae  was  In- 
tended an  mortgage. — Defendant  in  an  ac- 
tion of  unlawful  detainer  can  not  defend 
on    theory   that   lease   was    intended    to   be 


Sam^— What  may  be   stricken  out. — 

If  defendant  in  forcible  entry  and  detainer 
seeks  to  Justify  his  entry  under  lease  giv- 
ing right  of  entry  for  rent  due  and  unpaid, 
and  also  und^r  crop  mortgage,  such  defense 
may  properly  be  stricken  out. — Kerr  v. 
O'Keefe,  138  Cal.  415,  422,  71  Pac.  447. 

II.     ACTUAL   AND    PEACEABLE    POSSES- 
SION. 

40.  As  to  generally. — Plaintiff  in  action 
of  forcible  entry  or  unlawful  detainer  must 
show  an  actual,  peaceable  possession  in 
himself  at  time  of  entry. — Treat  v.  Stuart, 
5  Cal.  113,  114;  Preston  v.  Kehoe,  15  Cal. 
815;  Mitchell  v.  Davis,  20  Cal.  45,  47;  Cum- 
mins V.  Scott,  23  Cal.  626,  527;  Hoag  v. 
Pierce,  28  Cal.  187,  191;  Shelby  v.  Houston, 
88  Cal.  410.  428;  Warburton  v.  Doble,  88 
Cal.  619,  620;  Buel  v.  Frazier,  38  Cal.  693, 
697;  Barlow  v.  Burns,  40  Cal.  851,  354;  Bow- 
ers V.  Cherokee  Bob.  45  Cal.  495.  500,  502; 
Conroy  v.  Duane,  45  Cal.  597,  601;  Voll  v. 
Butler,  49  Cal.  74,  76;  Laird  v.  Waterford,  60 
Cal.  316,  816;  Spires  v.  Duane,  54  Cal.  176, 
177;  Castro  v.  Tewksbury.  69  Cal.  562.  664, 
11  Pac.  889;  Knowles  v.  Crocker  Estate  Co., 
125  Cal.  864,  266.  67  Pac.  998. 

41.  In  summary  proceedings  under  for- 
cible detainer  to  obtain  possession  of  prop- 
erty the  inquiry  is  confined  to  the  peace- 
able possession  of  the  property  by  plaintiff, 
the  unlawful  entry  therein  and  forcible  de- 
tention by  defendant. — ^White  v.  Pfieffer, 
165  Cal.  740,  184  Pac.  821. 

42.  That  the  premises  were  vacant  when 
entered  by  the  defendant  and  they  had 
theretofore  been  occupied  by  tenants  of  the 
plaintiff  was  sufficient  to  support  the  action. 
— White  V.  Pfieffer,  166  Cal.  740,  134  Pac. 
821. 

43.  The  plaintiff  in  ejectment  must  re- 
cover, if  at  all.  upon  the  strength  of  his 
own  title,  regardless  of  the  weakness  of 
that  of  his  adversary;  and  it  must  be  a 
legal  title  as  distinguished  from  a  mere 
equity. — Sawyer  v.  Osterhaus.  212  Fed.  765. 

44.  Same^PInintlir  mnst  show  an  aetnal 
and    peaceable   poaiieaaloni    that    defendant. 

-  by  some  kind  of  violence  or  circumstance 
of  terror,  entered  into  or  upon  property 
and  so  turned  plaintiff  out  and  held  posses- 
sion of  it  himself;  or  that,  after  making 
peaceable  entry,  defendant,  by  fierce  threats 
or  menacing  conduct,  turned  plaintiff  out 
and  took  possession. — Castro  v.  Tewksbury, 
69  Cal.  562.  663.  11  Pac.  339. 

45i.  Same— Actual,  manna!  occnpaney  not 
necessary. — In  forcible  entry  and  detainer 
It  is  not  necessary  that  owner  should  al- 
ways be  on  land,  either  by  himself  or  his 
agent,  for  sake  of  actual  manual  occupa- 
tion, or  for  purpose  of  warning  off  Intru- 
ders or  trespassers.  If  an  entry  is  made 
with  intention  of  retaining  permanent  pos- 
f^esfiion    and    clearing    and    improving    land 
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and  fitting  it  for  cultivation,  it  may  be  suffi- 
cient and  authorize  inference  that  posses- 
sion is  actual. — Taylor  v.  Scott,  10  Oregr. 
483.  485. 

That  actual,  pcrsoaal  preaeace  on  land 
need  not  be  proved,  see,  ante,  8  1160  and 
note  par.  7. 

46.  Under  above  section  it  is  not  neces- 
sary for  the  plaintiff  in  an  action  of  for- 
cible detainer,  based  upon  an  unlawful  en- 
try, to  show  actual  physical  possession  of 
the  property  when  the  alleged  unlawful 
entry  was  made.  Plaintiff  is  required  to 
show  only  that  he  is  entitled  to  the  pos- 
session.— White  V.  Pfieffer.  165  Cal.  740,  134 
Pac.  321. 

47.  Same— Actual  or  conatractlvc,  qnes- 
tlon  for  Jury* — What  is  actual  and  what  is 
constructive  possession  in  many  cases  must 
be  question  of  fact  for  Jury. — O'Callaghan 
V.  Booth,  6  Cal.  63,  66. 

48.  Same —  <<  Actual  poMesslon**  means, 
'vbnt— "Actual  occupancy'*  is  unnecessary. — 

To  maintain  action  of  forcible  entry  and  de- 
tainer it  is  not  necessary  for  plaintiff  to 
have  "actual  occupancy"  of  premises.  "Ac- 
tual possession"  consists  as  much  of  present 
power  and  rigrht  of  dominion,  as  actual  cor- 
poral presence  on  premises. — Minturn  v. 
Burr,  16  Cal.  107,  109;  Knowles  v.  Crocker 
Bstate  Co.,  149  Cal.  278,  86  Pac.  715. 

49.  Same— As  bet^nreca  parties  struvslinv 
for  possession. — As  between  parties  strugr- 
Kliner  for  possession  neither  can  maintain 
action  or  forcible  entry  and  detainer  agrainst 
other  until  he  has  acquired  an  actual  pos- 
session which  has  ripened  into  peaceable 
possession,  that  is  to  say,  peaceable  as  be- 
tween themselves. — Voll  v.  Butler,  49  Cal. 
74,  75. 

50.  Same— Contest  of,  tn  court,  not  mate« 
rial. — Plain tifTs  actual  and  peaceable  pos- 
session of  premises  at  time  of  entry  com- 
plained of  is  sufficient  to  maintain  an  ac- 
tion of  forcible  entry  and  detainer,  although 
such  possession  is  contested  in  courts. — 
Spiers  V.  Duane,  54  Cal.  176,  177. 

51.  Same— Facts  not  sbowlnir. — Facts  not 
showing:  such  actual  and  peaceable  posses- 
sion in  plaintiff  as  is  necessary  to  enable 
him  to  maintain  action  of  forcible  entry, 
action  dismissed. — Castro  v.  Tewksbury,  69 
Cal.   562,   566. 

52.  Same  •— Grantee's  possession  under 
deed  is  lawful. — Grantee  in  possession  of 
land  under  deed  of  premises  described 
therein  is  in  lawful  possession  thereof. — 
Hoagr  V.  Pierce,  28  Cal.  187,  190. 

SS.  Same— Immateriality  of  bow  posses- 
sion was  oridnally  obtained. — If  detainer 
in  unlawful  and  forcible,  defendant  is  liable 
for  forcible  detainer,  whether  he  origrinally 
obtained  possession  by  "permission  or  other- 
wise." It  is  Immaterial  whether  entry  was 
peaceable  or  violent,  provided  it  is  unlawful 
and  detainer  was  forcible.    In   either  event 


he  is  liable  for  forcible  detainer. — Conroy  v. 
Duane,  45  Cal.  597,  606. 

54.  Same— Residence    or    bouse    on    land 

unnecessary.— Plaintiir  in  forcible  entry  and 
detainer  may  have  peaceable  and  actual 
possession  of  land  without  residing  thereon 
or  having:  house  on  the  land. — Gray  v.  Col- 
lins, 42  Cal.  152,  156,  157;  Knowlcs  v. 
Crocker  Estate  Co.,  149  Cal.  278,  86  Pac.  715. 

55.  Same — What  constitutes. — In  forcible 
entry  and  detainer,  subjection  of  premises 
to  exclusive  will  and  control  of  possessor 
by.  means  of  exercise  by  him  of  visible  and 
notorious  acts  of  dominion  over  them  con- 
stitute actual  possession. — Gray  v.  Collins 
42   Cal.    152,    157. 

Se.  Same  —  Same  —  Inclosing  land  by 
fences  and  a  natural  barrier  is  appropria- 
tion of  it  to  his  notorious  use  and  control 
and  constitutes  possession  within  meaning 
of  above  section. — Knowles  v.  Crocker  Es- 
tate Co.,  149  Cal.  278,  86  Pac.  715. 

ST.     Same— What    boldlnir    is    unlawful. — 

In  forcible  entry  and  detainer,  where  de- 
fendants are  shown  to  have  been  in  pos- 
session of  premises,  their  entry  was  unlaw- 
ful, and  where  nothing  thereafter  occurred 
to  give  them  right  of  possession  as  against 
plaintiff,  their  holding  is  unlawful. — Treat 
V.   Forsyth.   40   Cal.    484,   488. 

88.  Same — llVltbin  dve  days  of  unlawful 
entry — To  maintain  action  of  forcible  de- 
tainer, plaintiff  must  show  that  within  five 
days  before  unlawful  entry  by  defendant 
he  was  in  peaceable  and  actual  possession 
of  demanded  premises. — McCormick  v.  Sher- 
idan, 77  Cal.  253,  256,  19  Pac.  419. 


S».     Same — Same — ^Action     not     ^„.„ 

able.— Plaintiff  can  not  maintain  action  of 
forcible  entry  and  detainer  where  lands  In 
controversy  had  never  been  Inclosed  by 
Plaintiff,  or  those  under  whom  he  claimed 
and  where  plaintiff  at  or  within  Ave  days 
of  date  alleged  entry  of  defendant  did  not 
have  possession  of  land  entered  upon  by 
defendant,  and  where  there  is  entire  ab- 
sence of  evidence  tending  to  establish  that 
defendant  exercised  or  threatened  force  of 
any  character  in  obtaining  or  continuing 
his  possession.— Wilbur  v.  Cherry.  39  Cal. 
660,    661. 

eo.  Indosure  —  B«ulvalent  of,  must  be 
sbown  by  plain  tiff  ^—To  sustain  forcible  en- 
try and  detainer  plaintiff  must  show  an 
actual  Inclosure,  or  something  equivalent, 
OS  evidence  of  an  actual  exclusive  appro- 
priation and  dominion.  Merely  putting 
down  stakes  or  making  line  of  boundary 
is  not  sufficient.— Preston  v.  Kehoe.  15  Cal 
316,  318.  *  • 

61.  Same  — Is  not  necessary.  —  Neither 
good  and  substantial  fence  nor  residence 
on  premises  is  necessary  to  a  peaceable  and 
actual  possession  of  land.  There  may  be 
actual  possession  without  fence  or  inclosure 
of  any  kind.— Goodrich  v.  Van  l4andleham 
46  Cal.   601.   608. 
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Same— Is  of  Itself  actaal   poaseaslon. 

— In  forcible  entry  and  detainer,  sufficient 
inclosure  is  of  Itself  actual  possession  of 
land  without  residence  upon  it,  cultivation, 
or  other  act  of  dominion.  It  is  open  and 
visible  appropriation  to  it  of  exclusive  use 
and  dominion  of  person  erecting:  inclosure, 
and  protects  his  appropriation  agrainst  in- 
trusion.— Conroy  v.  Duane,  45  Cal.  697,  608. 


—Not  necessary  to  possession  of 
aSTlevltarnl  lands. — To  constitute  possession 
of  agricultural  land  it  is  not  necessary  that 
land  should  be  Inclosed,  but  in  action  of 
forcible  detainer  plaintiff  must  show  that 
he  exercised  exclusive  dominion  and  control 
over  it,  in  order  to  maintain  his  action.— 
McCormick  v.  Sheridan,  77  Cal.  263,  266,  19 
Pac.  419. 

•4.  -  Same^What    possession    la    not    ae- 
qnlred   by  entry   upon   Inclosed   premises. — 

By  entering  into  another's  inclosure,  erect- 
ing: house  on  some  part  of  premises,  and 
asserting^  claim  to  whole  or  large  part, 
while  other  party  is  himself  living  within 
same  general  inclosure,  occupying  premises, 
and  also  asserting  his  possession  to  whole. 
Intruder  does  not  acquire  such  actual  pos- 
session of  whole  portion  claimed  as  is  re- 
quired to  enable  him  to  maintain  action 
of  forcible  entry. — Ross  v.  Roadhouse,  86 
Cal.  580,   688. 


— When    defendant    In    ynllty. — 

Defendant  may  be  found  guilty  of  forcible 
entry  and  detainer  where  he  entered  upon 
another's  inclosed  land  with  armed  men  and 
commenced  to  erect  house  and  refused  to 
deliver  up  peaceable  possession  on  demand 
and  made  show  of  force  to  retain  premises. 
— Watson  v.  Whitney,  28   Cal.   875,   376. 


ibllns**     or     Interrupted 
lion— Not    enonsb    to    support    action 

of  forcible  entry  and  detainer. — House  v. 
Keiser,  8  Cal.  499,  501;  Hoag  v.  Pierce,  28 
CaL  187,  191;  Bowers  v.  Cherokee  Bob,  45 
Cal.  495,  504,  distinguished  in  Bank  of  Cali- 
fornia V.  Taaffe,  76  Cal.  626.  629,  18  Pac. 
781;  Conroy  v.  Duane,  46  Cal.  607,  601;  Vol! 
V.  Butler.  49  Cal.  74,  76;  Spiers  v.  Duane,  54 
Cal.  176,  177;  Castro  v.  Tewksbury,  69  Cal. 
662,  664.  11  Pac.  889;  Tlvnen  v.  Monahan, 
76  Cal.  181,  188,  18  Pac.  144. 

•7.  Same — Ceasing  of.— It  may  frequently 
be  difficult  to  define  precise  point  at  which 
possession  ceased  to  be  a  "scrambling"  pos- 
session, maintained  it  may  be  by  threats 
and  menaces,  and  had  ripened  into  peace- 
able possession.  No  rule  of  universal  ap- 
plication can  be  established  in  such  cases, 
and  each  case  must  of  necessity  be  deter- 
mined by  its  own  circumstances. — Bowers 
V.  Cherokee  Bob,  45  Cal.   495.   502. 

•8.     Same  —  What     Is     meant     by.  —  By 

''scrambling  possession"  in  forcible  entry 
and  detainer  is  meant  struggling  for  pos- 
session of  land  itself — not  such  contest  as 
is  waged  in  courts. — Spiers  v.  Duane,  54 
Cia.  176,  177. 


in.     BVIDENCB. 

As  to  evidence  of  title  being  Inadmissible, 

see  pars.  21,  80,  this  note. 

69.  Abandonment  of  railroad  rigbt  of 
way-— Sufficiency  of  evidence. — In  an  action 
of  ejectment  by  the  owner  of  the  fee  in 
certain  land,  to  recover  possession  from  a 
railroad  company  holding  under  an  ease- 
ment, evidence  held  sufficient  to  show  an 
abandonment  of  the  right  of  way  by  such 
railroad  company. — Home  Real  Bstate  Co. 
v.  Los  Angeles  Pac.  Co.,  163  Cal.  710,  126 
Pac.  972. 

70.  Acts  amounting  to  forcible  entry  and 
detainer. — Watson  v.  Whitney,  23  Cal.  375. 
876:  Hussey  v.  McDermott,  23  Cal.  413,   415. 

71.  Actual   force-— Need   not   be   proved. — 

It  is  not  necessary  to  prove  actual  force 
to  maintain  action  of  forcible  entry  and 
detainer,  but  threats  and  menaces  of  hos- 
tile character,  showing  determination  to 
resort  to  violence  if  resistance  is  ofCered, 
are  all  that  is  necessary.  It  would  certainly 
be  strange  rule  if  party  were  compelled 
to  procure  an  assault  to  be  made  upon  him- 
self to  enable  him  to  maintain  his  action 
for  recovery  of  possession. — O'Callaghan  v. 
Booth,   6  Cal.   63,   66. 

72.  Desert  land  entry-^-Certlllcate  pri- 
mary evidence. — While  the  issuance  of  a 
certificate  of  purchase  of  desert  land  does 
not  in  fact  transfer  the  government  title, 
still,  by  virtue  of  section  1926.  post,  the 
certificate  is  made  primary  evidence  that 
the  holder  or  assignee  thereof  is  the  owner 
of  the  land  described  therein;  but  in  the 
absence  of  this  provision  of  the  codo  an 
assignee  of  the  certificate  could  not  main- 
tain ejectment,  since  one  can  recover  in 
that  action  only  upon  a  legal  title. — Kerr 
v.  Snowden,  24  Cal.  App.  162,  140  Pac.  704. 

78.  If,  in  an  action  of  ejectment  by  the 
assignee  of  a  certificate  to  purchase  desert 
land,  neither  the  certificate  nor  the  assign- 
ment is  offered  in  evidence,  nor  any  proof 
made  tending  to  show  that  the  same  have 
been  lost  or  destroyed,  a  certified  copy  of  a 
"tract  book"  from  the  office  of  the  register 
of  United  States  lands,  showing  the  issu- 
ance of  the  certificate  and  the  assignment 
thereof,  is  not  admissible  to  establish  the 
plalntifTs  title.— Kerr  v.  Snowden,  24  Cal. 
App.  162,  140  Pac.  704. 

74.  Same — Title  ne«iilred  after  com- 
mencement of  notion— Bvidence  of*  not  ad- 
missible.— The  final  certificate  of  purchase, 
obtained  by  the  plaintiff  months  after  the 
commencement  of  his  action  in  ejectment,  is 
not  admissible  as  evidence  of  title;  for  in 
ejectment  the  plaintiff  must  recover,  if  at 
all,  upon  the  state  of  his  title  as  it  existed 
at  the  time  when  he  commenced  the  action. 
— ^Kerr  v.  Snowden,  24  Cal.  App.  162,  140 
Pac.   704. 

76.  The  provision  contained  in  section 
1926,  post,  which  is  in  derogration  of  the 
common  law.  can  not  be  construed  as 
authority  under  which  the  memoranda  and 
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entries  made  by  the  regrister  of  United 
States  land  can  be  deemed  competent  evi- 
dence of  the  Issuance  In  form,  substance 
and  execution  of  a  certificate  of  purchase, 
or  the  le^al  asslgrnment  thereof. — Kerr  v. 
Snowden,   24  Cal.  App.   162,   140   Pac.   704. 

76.  In  such  action  evidence  is  not  ad- 
missible that  the  plaintiff  obtained  an 
order  restraininir  the  defendants  from  inter- 
fering with  him  in  the  making  of  improve- 
ments upon  the  land,  required  by  the 
government  as  a  prerequisite  to  the  issu- 
ance of  a  final  certificate  of  purchase 
therefor,  and  that  by  virtue  of  such  order 
she  went  upon  the  land  and  made  improve- 
ments, as  a  result  of  which  she  made  her 
final  proof  in  the  United  States  land  ofilce; 
since  the  question  involved  is  whether  she 
in  fact  acquired  the  government's  title,  not 
how  she  acquired  it. — Kerr  v.  Snowden,  24 
Cal.    App.    152,   140   Pac.    704. 


77.  Kutrj,  If  uMlawfol  —  If eed  mot  be 
proved  to  have  been  forelblc^ — In  an  action 
of  forcible  entry  and  detainer,  where  plain- 
tiff alleges  an  entry  during  his  absence, 
and  demand  for  surrender  of  premises,  it 
Is  not  incumbent  on  him  to  prove  entry 
which  was  In  fact  forcible,  where  entry 
proved  was  clearly  unlawful  and  there  is 
evidence  tending  to  show  plaintiff's  pos- 
session at  time  of  defendant's  entry. — 
Treat  v.  Forsyth,   40  Cal.   484.   488. 

78.  Bvidemec  admlsBlblc— Aa  to  vcmev^ 
ally. — As  to  the  evidence  admissible  in  for- 
cible entry  and  unlawful  detainer. — Hoag  v. 
Pierce,  28  Cal.  187,  190;  Buel  v.  Frazler,  88 
Cal.  698,  696;  Bowers  v.  Cherokee  Bob,  45 
Cal.  496,  601-509;  Conroy  v.  Duane,  46  Cal. 
597,  606,  607;  Flint  v.  Lovdall,  122  Cal.  651, 
554,  55  Pac.  424. 

79.  Smmc— All   mattera   of  ezcwie,   etc. — 

In  forcible  entry  and  detainer,  all  matters 
of  excuse.  Justification,  or  avoidance  may 
be  given  in  evidence  under  general  denial 
of  allegations  of  complaint.  —  Watson  v. 
Whitney,  23  Cal.  375,  878. 

M.  Same^-CaaolBg  arreat  of  platotUf  to 
obtain  poaaeiialon. — Evidence  Is  competent 
and  admissible  In  action  of  forcible  entry 
and  detainer  to  show  that  plaintiff  was  ar- 
rested as  means  resorted  to  to  get  him 
away  from  place  in  order  that  defendant 
might  enter  upon  and  take  possession  of 
it,  and  should  be  admitted.  As  defendant 
had  no  right  to  take  possession  of  premises 
in  such  way,  he  is  guilty  of  forcible  de- 
tainer under  subdivision  2  of  above  section. 
— Lasserot  v.  Gamble,  5  Cal.  Unrep.  610,  46 
Pac.  917,  919. 

81.  Same  Jodgment  to  yrove  plalntllTa 
Tigbt— Batoppol.^ — On  trial  of  action  of  forci- 
ble entry  and  detainer,  judgment  against 
defendant  awarding  possession  of  land  is 
competent  and  admissible  evidence  to  prove 
right  and  extent  of  possession  of  plaintiff, 
and  that  defendant  was  estopped  from  con- 
testing hia  suit. — ^Michell  v.  Davis,  28  Cal. 
381.   382. 


82.  Same— lioaao  to  alMw  ri^bt  of  poa- 
aeaaloa« — In  an  action  of  forcible  entry  and 
detainer,  lease  la  admissible  to  show  that 
plaintiff  is  entitled  to  possession. — Murphy 
v.  Snyder,  67  CaL  451,  452,  8  Pac.  2. 

88.  Sanae— Of  entry  wttbla  oae  year— 
Inamaterlal  ▼artaaee* — In  an  action  of  forci- 
ble detainer,  plaintiff  Is  entitled  to  prove 
that  he  entered  at  any  time  within  one  year 
next  before  commencement  of  action,  and 
within  that  period  no  variation  from  date 
alleged  in  complaint  as  to  entry  Is  ma- 
terial.— Amador  O.  Mine  Ltd.  v.  Amador 
G.  Mine,  114  Cal.  846.  348.  46  Pac.  80. 

84.  Bvidemee  laadmlaalble— Aa  to  gemer- 
ally. — As  to  evidence  inadmissible  In  for- 
cible entry  and  detainer. — Bowers  v.  Chero- 
kee Bob.   45  Cal.   496.  501. 

As  to  evidence  of  title  beia^  lmadaiiaalble» 

see   pars.   22,   28,   80,   this  note. 

88.  Same— Exteadlag  pooaeaaloii  beyon^l 
limits  of  leaae. — In  action  of  forcible  entry 
and  detainer  against  tenant  to  enforce  for- 
feiture for  non-payment  of  rent,  evidence 
of  permission  by  lessor  to  his  lessee  to  ex- 
tend his  possession  beyond  limits  of  leased 
premises  is  inadmissible  to  prove  title  to 
outside  lands  in  lessor. — Mason  v.  Wolff, 
40  Cal.  246.  248,  149. 

88.  Same— Leaae  from  tbird  person  to  de- 
fendant.— In  action  of  forcible  entry  and 
detainer,  lease  from  third  person  to  de- 
fendant Is  not  admissible  In  evidence. — 
Holland  v.  Qreen,  62  Cal.  67,  68. 

87.  Same— Of  aet-olf  or  eonnter-elalmw— 

A  set-off  or  counter-claim  Is  not  admissible 
in  action  of  forcible  entry  and  detainer. — 
Warburton  v.  Doble,  88  Cal.  619,  620. 

Aa  to  eonnter-eiaim  and  aet-olf  or  eroaa 
demand  not  beinc  allowed*  see,  ante,  8  1170 
and   note. 

88.  Same— Oral  evidence  of  tranafcr  of 
title  or  intereat. — ^In  an  action  of  forcible 
entry  and  detainer,  oral  evidence  of  trans- 
fer of  title  or  Interest  to  land  claimed  ia 
not  admissible. — Buel  v.  Frazler,  38  Cal. 
698,  696. 

88.  Same— -Tbnt  defendant'a  algnatnre 
w^aa  obtained  tbroagb  fravd  or  nUatake,  not 
m^t  np  In  answer. — It  Is  error  In  action  ot 
unlawful  detainer  to  permit  defendant, 
against  plaintiff's  objection,  to  Introduce 
evidence  tending  to  prove  that  defendant's 
signature  to  lease  was  obtained  through 
fraud  or  by  mistake,  neither  of  which  is  set 
up  In  answer. — McCreary  v.  Mars  ton,  66  Cal. 
403,   404. 

90.  Faeta  wblcb  do  not  abow  forelblc  en- 
try or  nnlawfal  detainer— In  general. — See 

discussion  in  Polack  v.  McGrath.  25  Cal.  54,. 
59;    Thompson    v.    Smith,    28    Cal.    527.    581,. 
534;  Conroy  v.  Duane,  45  Cal.  597,  606;  Cas- 
tro V.  Tewksbury,   69  Cal.   562,  566,  11   Pac. 
339. 


91.  Same— Sometbing  more  tlmn  mere 
treapaaa  la  required. — Act  necessary  to  sus- 
tain action  for  forcible  entry  or  forcible 
nnd    unlawful    detainer    requres    something. 
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more  than  mere  trespass  upon  property. — 
Castro  V.  Tewksbury,  69  Cal.  662,  663,  11 
Pac.  839. 

92.     Forcible  entry  most  be  proved — Wben. 

— In  action  of  forcible  entry  and  detainer, 
where  complaint  alleges  forcible  entry  and 
that  defendant  forcibly  detained  premises 
so  unlawfully  taken,  it  Is  necessary  to 
prove  forcible  entry,  fact  of  detainer  being: 
stated,  not  as  independent  grround  of  relief, 
but  as  mere  continuation  or  consequence 
of  first  act. — ^Preston  v.  "Kehoe,  16  Cal.  315, 
318. 

•8.  Forcible  entry  or  forcible  detainer 
mv»t  be  proved,  ^rben« — To  maintain  action 
of  forcible  entry  or  detainer  it  is  essential 
to  prove  that  defendant  made  forcible  en- 
try or  forcibly  detains  premises  from  plain- 
tiff.— Conroy  v.  Duane,   46  Cal.  697,   601* 

04.  Plnintlir  mast  prove  actual  posses- 
sion.— ^Plaintiff  must  prove  that  he  was  in 
actual  possession  of  premises  at  time  of 
entry  in  order  to  support  action  for  forcible 
entry. — Cummins  v.  Scott,   23  Cal.   626,   627. 


Same  —  Sbo^rlnv  indomire  by  snb- 
■tnntial  fences  and  natural  barrier  and  ex- 
ercise of  uninterrupted  dominion  is  proof 
of  actual  peaceable  possession. — Knowles  v. 
Crocker  Estate  Co.,  149  Cal.  278,  86  Pac. 
716. 

96.  Plaintiir  should  be  nonsuited,  when. 

— ^Plaintiff  in  forcible  entry  and  detainer 
should  be  nonsuited  where  there  is  no 
proof  of  any  act  of  defendant  making:  him 
amenable  to  action. — Kennedy  v.  Hamer, 
19  Cal.   874.  387. 

97.  Presumption  aa  to  possession. — In  an 

action  of  ejectment,  plaintiff,  having  estab- 
lished a  leg:al  title  to  the  property,  is  pre- 
sumed to  have  been  possessed  thereof  within 
the  time  required  by  law  and  the  occupa- 
tion of  the  property  by  defendant  to  have 
been  under  and  in  subordination  to  the 
legal  title,  and  this  presumption  can  only 
be  overcome  by  sufficient  evidence  on  the 
part  of  appellant  that  he  had  held  and 
possessed  the  property  adversely  to  such 
legal  title  for  five  years  before  the  com- 
mencement of  the  action   (Code  Civ.  Proc, 


S  321). — People's  Water  Co.  v.  Lewis,  19 
Cal.  App.  622,  127  Pac.  606. 

9S»  Proof  that  person  other  than  de<» 
fendant  procured  third  person  to  take  pos- 
session or  to  make  entry. — Action  of  for- 
cible entry  and  detainer  can  not  be 
defeated  by  proof  of  fact  that  defendant 
himself  did  not  go  into  actual  corporal 
possession  of  premises  or  did  not  person- 
ally take  possession  or  make  entry.  If 
he  procures  another  to  take  possession  or 
to  make  entry,  that  is  sufficient  ground 
for  action. — Minturn  v.  Burr,  16  Cal.*  107, 
110. 

90.  Proof  of  forcible  detainer— Not  proof 
of  forcible  entry. — Forcible  detainer,  apart 
from  any  question  of  prior  possession,  or 
right  to  it,  is  not  equivalent  to  and  does 
not  prove  forcible  entry. — Preston  v.  Kehoe, 
16  Cal.   315.   318. 

100.  Proof  of  fraudulent  acts— -Go  to  en- 
hancement of  damages. — Fraudulent  acts 
which  may  be  established  in  an  action  of 
forcible  entry  and  detainer  go  to  enhance- 
ment of  damages  merely,  when  case  la 
made  out  for  plaintiff. — Polack  v.  Shafer, 
46  Cal.  270,   277. 

101.  IVIiat  la  immaterial. — In  action  of 
forcible  entry  and  detainer,  evidence  of 
lease  is  immaterial  as  Justification  for  en- 
try, and  so  also  is  crop  mortgaged,  and 
where  defense  is  set  up  thereunder  is 
properly  stricken  out. — Kerr  v.  O'Keefe, 
138   Cal.   416,   422,   71   Pac.   447. 

lOa.    l¥hat    is    not    evidence    of    forcible 
detainer,   or   even   of   forcible    resistance. — 

Declaration  of  defendant,  in  forcible  entry 
and  detainer,  to  plaintiff  that  he  would  re- 
main on  premises  until  plaintiff  put  him 
off  by  force  or  by  law  is  not  forcible  de- 
tainer. It  is  not  even  threat  of  forcible 
resistance  if  plaintiff  should  proceed  to 
put  him  off  by  force. — Hodgkins  v.  Jordan,. 
29  Cal.   577,  578. 

lOS.    "What  is  not  evidence  of  poasesslon. 

— Stock  ranging  over  uninclosed  public 
lands  is  not  evidence  of  such  possession  of 
specific  portion  of  such  lands  in  owner  of 
stock  as  will  enable  him  to  maintain  ac- 
tion of  forcible  entry  and  detainer. — Buel 
V.  Frazier,   88  Cal.   693,   697. 


§  1173.  COMPLAINT  BIUST  BE  AMENDED  IN  CERTAIN  CASES.  When, 
upon  the  trial  of  any  proceeding  under  this  chapter,  it  appears  from  the  evi- 
dence that  the  defendant  has  been  guilty  of  either  a  forcible  entry  or  a  forcible 
or  unlawful  detainer,  and  other  than  the  oflFense  charged  in  the  complaint,  the 
judge  must  order  that  such  complaint  be  forthwith  amended  to-  conform  to 
such  proofs ;  such  amendment  must  be  made  without  any  imposition  of  terms. 
No  continuance  shall  be  permitted  upon  account  of  such  amendment  unless  tne 
defendant,  by  aflSdavit  filed,  shows  to  the  satisfaction  of  the  court  good  cause- 
therefor. 

History:     Enacted  March  11,  1872;  amendment  approved  March  12, 
1885.  Stats,  and  Amdts.  1884-5.  p.  102. 
C.  C.  P.— 160  2M5 
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AMENDMENT  OF  COMPLAINT. 

1,  2.  Court  should  order  complaint  amended — 
Where  neither  cause  of  action  is 
proved. 

3.  Same — Where  proof  is  of  cause  of  action 

not  stated  in  complaint. 

4.  A  * '  sport ' '  in  law — To  be  lopped  off. 

1.  Court  should  order  «oni plaint  amended 
—Where  neither  cause  of  action  la  proved. 

— If  complaint  states  cause  of  action  in 
forcible  entry  or  forcible  detainer,  but 
neither  cause  of  action  is  proved,  it  is 
court's  duty  of  its  own  motion  to  order 
complaint  to  be  amended  to  suit  testimony. 
— Valencia  v.  Couch,  82  Cal.  839,  843,  91  Am. 
Dec.   589. 

2.  Amendment  to  conform  pleadinsrs  to 
proof.  An  amendment  proposed  two  days 
before    the   commencement   of    trial   Is    not 


an  amendment  such  as  Is  contemplated 
here,  which  can  only  be  applied  after  evi- 
dence has  been  adduced;  but  such  amend- 
ment rests  upon  the  general  power  of  the 
court  under  the  provisions  of  section  473, 
ante. — San  Francisco  &  Suburban  Home 
Bldgr.  Soc.  V.  Leonard,  17  Cal.  App.  265,  119 
Pac.  405. 


8.  Same— Where  proof  la  of  canae  of 
tioM  not  atated  In  complaint. — In  forcible 
entry  and  detainer,  where  plaintiff  sues 
upon  one  cause  of  action  only  and  testi- 
mony makes  another,  court  on  its  own 
motion  should  order  complaint  amended  to 
suit  testimony. — ^Valencia  v.  Couch,  32  Cal. 
389,  342,  91  Am.  Dec.  589. 

4.     A   '^porf   In   law— To   be   lopped  off» 

is  the  doctrine  in  above  case,  which  has 
taken  root  in  this  state.  Duty  of  court  to 
confine  evidence  to  case  made  in  plead! ngrs. 
— See  63  Cent.  L.  J.  396. 


§  1174.    VERDICT  AND  JUDGMENT.    [WHAT  SHALL  DECLARE.]    If, 

upon  the  trial,  the  verdict  of  the  jury,  or,  if  the  case  be  tried  without  a  jury, 
the  finding  of  the  court  be  in  favor  of  the  plaintiff  and  against  the  defendant 
judgment  shall  be  entered  for  the  restitution  of  the  premises  -,  and  if  the  pro- 
ceedings be  for  an  unlawful  detainer  after  neglect,  or  failure  to  perform  the 
conditions  or  covenants  of  the  lease  or  agreement  under  which  the  property  is 
held,  or  after  default  in  the  payment  of  rent,  the  judgment  shall  also  declare 
the  forfeiture  of  such  lease  or  agreement. 

[Assessment  of  damages.]  The  jury  or  the  court,  if  the  proceeding  be  tried 
without  a  jury,  shall  also  assess  the  damages  occasioned  to  the  plaintiff  by  any 
forcible  entry,  or  by  any  forcible  or  unlawful  detainer,  alleged  in  the  com- 
plaint and  proved  on  the  trial,  and  find  the  amount  of  any  rent  due,  if  the 
alleged  unlawful  detainer  be  after  default  in  the  payment  of  rent.  Judgment 
against  the  defendant  guilty  of  the  forcible  entry,  or  forcible  or  unlawful 
detainer  may  be  entered  in  the  discretion  of  the  court  either  for  the  amount  of 
the  damages  and  rent  found  due,  or  for  three  times  the  amount  so  found. 

[Execution.]  When  the  proceeding  is  for  an  unlawful  detainer  after  default 
in  the  payment  of  rent,  and  the  lease  or  agreement  under  which  the  rent  is 
payable  has  not  by  its  terms  expired,  execution  upon  the  judgment  shall  not  be 
issued  until  the  expiration  of  five  days  after  the  entry  of  the  judgment,  within 
which  time  the  tenant,  or  any  subtenant,  or  any  mortgagee  of  the  term,  or  any 
other  party  interested  in  its  continuance,  may  pay  into  court,  for  the  landlord, 
the  amount  found  due  as  rent,  with  interest  thereon,  and  the  amount  of  the 
damages  found  by  the  jury  or  the  court  for  the  unlawful  detainer,  and  the 
costs  of  the  proceedings,  and  thereupon  the  judgment  shall  be  satisfied  and  the 
tenant  be  restored  to  his  estate ; 

[Satisfaction  of  judgment.]  But  if  payment  as  here  provided  be  not  made 
within  the  five  days,  the  judgment  may  be  enforced  for  its  full  amount,  and  for 
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the  possession  of  the  premises.    In  all  other  cases  the  judgment  may  be  enforced 
immediately. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  349;  February  23,  1907,  Stats,  and  Amdts. 
1907,  p.  55,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  480.  In  effect  from  and 
after  passage. 


YEBDICT    AND   JUDGMENT— WHAT 
SHALL  DECLARE. 

1.  Breach  of  covenant  in  lease — Failure 

to  pay  rent  —  Recovery  of  interest 
without  prayer. 

2.  Construction  of  section. 

3.  Damages  are  not  awarded  unless  plain- 

tiff recovers  possession. 

4.  Same — For  waste  and  injury. 

5.  Same  —  For    whole    tract,    allowable, 

when. 

6.  Same — Must  be  natural  and  proximate 

consequence  of  action. 

7.  Same — ^Plaintiff  not  bound  to  claim. 

8.  Same  —  Propriety    of    designating    as 

"rents,"  etc. 

9.  Same — To  adjoining  property,  not  al- 

lowed. 

10.  Same  —  What    damages    only   are   al- 

lowed— Assignment. 

11.  Same — Same — ^Value  of  rents   trebled 

can    not   be    awarded    as    damages, 
when. 

12.  Improvements  as  set-off. 

13.  Judgment — Amount  of. 

14.  Same — Immediate  enforcement  of — Ex- 

ception. 

15.  Same — Jurisdiction  to  enter  judgment. 

16.  Same — Of  restitution — Time  to  make 

tender  of  rent  due — Appeal  does  not 
extend. 

17.  Same — Same — Stay  on  appeal. 

18.  Same  —  Protection    of    tenant    in    his 

.possession  —  Judgment  against  first 
landlord. 

19.  Same— What  allegation  will  sustain. 

20.  Same — What  must  appear  to  warrant. 

21.  Same — Writ  of  restitution. 

22.  Judgment  in  justices'  court — Amount 

recoverable. 

23.  Same  —  For    possession  —  Damages  — 

Rental  value. 

24.  Same — For  rental — Treble  damages. 

25.  Lease     for    a    fixed    term  —  Growing 

crops — Subtenant  not  entitled. to. 

26,27.  Rents  and  profits — Judgment  for  rent 
— Up  to  time  of  trial. 

28.  Siame — Footing  of  rents — ^Limit  of  re- 

covery. 

29.  Same — ^Liability  of  employees,  who  re- 

main, for  rent. 

30.  Same — ^Recovery  of  by  tenant  in  com- 

mon. 

81.  Same — ^Recovery   of,   though   value   is 
not  stated  in  complaint. 


32,33.  Reversal  of  judgment — Restoration  to 
possession. 

34,  35.  Treble  damages — After  notice  to  quit. 

36.  Same — Are  authorized,  when. 

37.  Same — Not  authorized  for  rent,  when. 

38.  Same  —  Not  allowable  against  tenant 

after  judgment  for  restitution. 

39.  Same — Though  prayer  does  not  refer 

to  statute. 

40.  Verdict   insufficient   to   support   judg- 

ment. 


1.  Breach  of  covenant  in  lease— Fmllare 
to  pay  rent— Recovery  of  interest  without 
prayer. — Under  the  provisions  of  the  above 
section,  upon  forfeiture  of  a  lease  for  a 
failure  to  pay  rent,  interest  upon  the  rent 
due  should  be  allowed  and  entered  as  an 
incident  to  the  main  Judgment,  regardless 
of  the  fact  that  the  plaintiff  did  not,  in 
his  prayer  to  his  complaint,  particularly 
ask  that  an  allowance  of  Interest  be  made. 
— Chambers  v.  Security  Commercial  &  Sav. 
Bank,  46  Cal.  App.  32,  188  Pac.  818. 

2.  Construction  of  section. — This  section 
is  highly  penal  in  its  character,  and  land- 
lord seeking  to  avail  himself  of  its  harsh 
terms  must  bring:  himself  strictly  within 
its  provisions. — Iburg  v.  Fitch,  57  Cal.  189, 
192. 

8.  Damages— Are  not  a^rarded  nnless 
plaintiff  recovers  possession. — Damages  for 
forcible  entry  are  not  awarded  unless  plain- 
tiff recovers  possession  of  premises  in 
controversy.  —  Brawley  v.  Risdon  Iron 
Works,  38  Cal.   676,  678. 

4.  Same— For  waste   and   injnry< — ^In   an 

action  for  forcible  entry  and  detainer,  dam- 
ages may  be  assessed  for  both  waste  and 
injury  as  well  as  for  value,  rents,  and 
profits;  but  if  no  waste  or  injury  be  com- 
mitted, loss  of  use  and  occupation  of  prem- 
ises may  be  only  damage  sustained  by  com- 
plainant, and  that  value,  when  ascertained, 
is  proper  measure  of  damages  in  such  case. 
These  damages  are  to  be  ascertained  or 
assessed  by  Jury  or  by  court  without  Jury, 
according  to  truth  of  case:  and  when  this 
is  done,  it  is  made  duty  of  court  to  treble 
them. — Tewksbury  v.  O'Connell,  25  Cal.  262, 
266. 

5.  Same  — For  whole  tract,  allowahie, 
when. — In  action  of  forcible  detainer  to  re- 
cover tract  of  land,  where  court  finds  that 
plaintiff  has  retained  and  still  does  retain 
possession  and  occupancy  of  all  of  said 
land,  and  this  finding  is  not  assailed,  de- 
fendant can  not  object  to  recovery  of  dam- 
ages for  whole  tract. — Giddings  v.  The  '76 
Land  &  Water  Co.,  83  Cal.  96,  99,  23  Pac. 
196. 
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6.  Same— Host  b«  natural  and  proximate 
conaeqnenee  of  action. — Damagres  recover- 
able in  forcible  entry  and  detainer  must 
be  natural  and  proximate  consequence  of 
act  complained  of,  and  proof  of  damagres 
must  be  confined  to  principal  transaction 
compltfined  of,  and  to  its  attendant  cir- 
cumstances and  natural  results.  An  aver- 
ment of  damasres  resultinsr  to  plaintiffs 
from  injury  to  "credit  and  circumstances," 
and  such  as  that  sustained  by  them  by 
reason  of  "grreat  bodily  and  mental  pain 
and  angruish,"  will  not  sustain  judsrment 
awarding  to  them  damasrcs  occasioned  by 
forcible  entry  and  detainer. — Anderson  v. 
Taylor,  56  Cal.  131,  182,  38  Am.  Rep.  62. 

7.  Same— Plaintiff  not  bound  to  claim. — 

It  is  not  incumbent  upon  plaintiff  in  for- 
cible entry  and  detainer  to  claim  damages 
for  waste  and  injury  under  this  section,  or 
for  rents  and  profits.  The  main  object  of 
statute  is  to  prevent  individuals  from  ob- 
taining possession  of  real  property  by 
threats  or  fear,  and  to  restore  by  sum- 
mary proceedings  to  injured  party  the  pos- 
session when  thus  obtained;  and  claim 
indemnifying  complainant  for  injuries 
suffered  from  loss  of  rent  and  profits  and 
for  waste  committed  is  not  for  his  benefit 
alone,  but  to  punish  offending:  party.  These 
damagres  are  not  necessary  appendage  to 
verdict. — Hicks  v.  Herring,  17  Cal.  666,  668. 

8.  Same  —  Propriety  of  deslvnatiny  aa 
"rents,*'  ete. — In  an  action  for  unlawful  de- 
tainer it  is  of  no  consequence  that  amount 
to  be  recovered  is  described  in  decree  as 
"rents,  damagres."  It  is  not  improper  to 
designate  amount  for  which  Judgrment  is 
rendered   as   "rents";    neither   is    there   any 

'  impropriety  in  desigrnating:  as  "damagres" 
amount  of  money  recovered  in  Judgrment. — 
Keyes  v.  Moy  Jin  Mun,  136  Cal.  129,  131,  68 
Pac.  476. 

9.  Same— To  adjolnlngr  property,  not  al- 
lowed.— In  an  action  of  forcible  entry  and 
detainer,  damagres  can  not  be  allowed  for 
Injury  to  landlord's  property  which  imme- 
diately adjoins  demised  premises,  because 
it  relates  to  property  respecting:  which 
there  was  no  subsisting:  relation  of  landlord 
and  tenant  between  parties. — Kower  v. 
Gluck,   83  Cal.    401,   407. 

10.  Same— What  damases  only  are  al- 
lowed—Asslirnment. — If  lessee,  not  being: 
forbidden  by  his  lease  to  assigrn,  makes  an 
assignment  thereof,  and  delivers  posses- 
sion of  premises  to  assignee,  he  is  not 
liable  for  damagres  in  action  for  unlawful 
detainer.  The  only  damagres  in  such  action 
are  damagres  caused  by  unlawful  detainer. 
For  such  damages  as  may  have  been  suf- 
fered by  plaintiff  by  reason  of  any  breach 
of  covenants  of  lease  by  tenant  while  he 
was  lawfully  in  possession  of  premises, 
plaintiff  must  resort  to  an  ordinary  action 
and  can  not  take  advantage  of  such  sum- 
mary proceedingr,  designed  solely  to  enable 
him  to  subsequently  recover  possession  of 
demised  premises,  and  put  an  end  to  lease. 
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— Ben  Lomond  Wine  Co.  v.  Sladky.  141  Cal. 
619,  622,   76  Pac.  882. 

11.  Same— Same— Value  of  renta  treble^ 
ean     not     be    awarded    as    damaseff    wbe» 

action  is  for  unlawful  detainer. — Buhman  v. 
Nickels  &  Brown  Bros.,  1  Cal.  App.  266,  82 
Pac.  85,  87. 

12.  Improrementa  aa  set-off. — In  actions 
for  the  recovery  of  real  property  the  value 
of  permanent  improvements,  made  by  & 
person  holding  In  good  faith  and  under  a 
color  of  title  adversely  to  the  plaintiff,  may 
be  allowed  only  as  a  set-off  to  such  dam- 
ages as  may  be  claimed  for  the  withhold- 
ing of  the  property  sued  for. — Kinard  v. 
Kaelin,  22  Cal.  App.  383,  134  Pac.  870. 

IS.  Judsrment^Amount  of« — The  plain* 
tiff  in  an  unlawful  detainer  action  is  en- 
titled to  a  Judgment  not  only  for  the  rent 
that  was  due  when  the  action  was  com- 
menced, but  also  for  the  rent  that  has  ac- 
crued up  to  Judgment. — Olcovlch  v.  Derem- 
berg,   27  Cal.  App.  194.   149  Pac  376. 

14.  Same— Immediate  enforcement  of-»> 
Exception. — It  is  where  proceeding  is  in  un- 
lawful detainer  after  default  in  payment 
of  rent  only  that  defendant  within  five  days 
after  Judgment  may  pay  into  court  for 
landlord  amount  found  due  as  rent  with 
interest  thereon  and  costs,  and,  so  satisfy, 
ing  Judgment,  be  restored  to  his  estate.  In 
all  other  cases  Judgment  may  be  enforced 
immediately,  provided  that,  in  case  of  hard- 
ship, court  may  relieve  against  forfeiture,, 
etc.  Where  Judgment  is  for  treble  rent, 
costs  of  suit,  for  recovery  of  demised 
premises,  and  for  forfeiture  of  unexpired 
term  of  leasehold,  court  has  no  power  un- 
der this  section  to  satisfy  Judgment  upon 
payment  of  rent,  interest,  and  costs,  and 
to  restore  defendant  to  his  leasehold  es- 
tate.— Bateman  v.  Superior  Court,  139  Cal 
140-143,   72   Pac.    922. 

18.  Same— Jurladletlon  to  enter  Judr-- 
nent  is  acquired  by  service  of  propess  in 
actions  of  forcible  and  unlawful  detainer, 
the  same  as  in  ordinary  actions,  and  the 
defendant  may  in  such  actions  as  in  or- 
dinary actions  at  the  discretion  of  the  court 
be  relieved  from  a  default  and  permitted 
to  answer  after  the  expiration  of  the  time 
given  by  statute  for  that  purpose,  as  no 
express  provision   is   made   for  any  special 

rule    upon    the    subject    in    such    actions. 

Lunnun   v.  Morris,   7  Cal.  App.   710,   712.   95 
Pac.   907. 

16.  Same — Of  restitution — ^Tlme  to  make 
tender  of  rent  due — ^Appeal  does  not  extend. 

— ^Under  the  provisions  of  the  above  sec- 
tion, tender  of  the  amount  of  rent  found 
to  be  due  should  be  made  within  five  days 
after  entry  of  Judgment  In  an  action  In 
unlawful  detainer,  where  retention  of  pos- 
session is  desired;  and  the  time  for  making 
such  tender  is  not  extended  by  the  taking 
of  an  appeal  from  such  Judgment,  not- 
withstanding the  Judgment  is  modified  on 
appeal  by  striking  therefrom  the  amount 
found    to    be    due    the    plaintiff    for    taxes 
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which  plaintiff  sued  for  in  a  separate  count, 
no  order  of  reversal  being:  made  as  to  the 
remainder  of  the  Judffm^nt. — Chase  v. 
Peters,  43  Cal.  App.   226,  184  Pac.   869. 

17.     Same— Same— Stay     on     appeal. — No 

stay  of  proceedingrs  from  such  Judgment 
in  an  action  of  unlawful  detainer  unless 
the  trial  Judire  so  directs. — Sarthou  v. 
Hee.«e.  151  Cal.  97,  90  Pac.  187. 

As   to   stay   on    appeal,   see,    ante,    8 1^61, 
note   pars.   6,   6. 

18k     Same— Protection    of    tenant    In    his 
poaaesalon-- Judgment  asalnat  llrat  landlord. 

— If  tenant  has  been  evicted  on  final  process 
in  action  of  ejectment  by  party  claiminer 
title  adverse  to  his  lessors,  his  tenancy 
ceases,  and  he  is  at  liberty  to  take  lease 
from  successful  plaintiff  in  ejectment,  and 
under  such  lease  he  holds  adversely  and 
not  in  subordination  to  title  of  his  orfgrlnal 
lessors:  provided  origrinal  lessors  had  notice 
of  pendency  of  ejectment  suit  in  time  to 
have  interposed  defense  before  Judgment. 
It  is  duty  of  landlord  to  protect  his  tenant 
in  possession  of  leased  premises;  if  he  fails 
to  do  so  and  tenant  is  evicted  after  notice 
by  tenant  of  threatened  invasion  by  an  ad- 
verse title,  so  far  as  tenant  is  concerned, 
such  failure  is  equivalent  to  an  active,  un- 
successful defense  by  his  lessor,  and  ten- 
ancy is  terminated;  and.  in  such  case,  judgr- 
ment  and  eviction  would  be  all  sufllclent  to 
protect  tenant  in  his  possession  under  such 
adverse  title,  in  an  action  of  forcible  en- 
try and  detainer  by  his  first  landlord. — 
Steinback  v.   Krone.   36  Cal.   303.   309. 

19.     Same— What  allegation   will  anstaln. 

— In  action  of  forcible  detainer  sufficient 
allegation  in  complaint  of  refusal  to  sur- 
render possession  within  five  days  after 
demand  will  sustain  Judgrment  for  plaintiff 
for  restitution  of  premises,  for  treble  dam- 
agres,  and  for  costs. — Rimmer  v.  Blaslngrame, 
94  Cal.   139.  141,   29  Pac.   857. 


Same— What  mnat  appear  to  ^rarrant, 

— To  warrant  the  Judgrment  provided  for  in 
above  section  it  must  appear  from  the  com- 
plaint that  the  defendants  withhold  the 
premises  from  the  plaintiff  for  the  real  gist 
of  the  action  is  the  detention  of  the 
premises  from  the  one  entitled  thereto,  and 
this  whether  the  detainer  be  forcible  ai^ 
defined  by  section  1160,  ante,  or  unlawful 
within  the  meaning*  of  section  1161,  ante, 
or  the  retention  of  possession  without 
force  and  violence  by  one  who  has  by  force 
and  violence  entered  upon  the  possession 
of  another. — Bell  v.  Haun,  9  Cal.  App.  41,  44, 
97    Pac.    1126. 

21.  Same— >l¥rlt  of  restltntlon  obtained 
by  defendant  in  an  action  of  forcible  entry 
and  detainer  does  not  determine  right  of 
property  or  right  of  possession.  It  simply 
decides  restoration  to  immediate  possession 
which  has  been  taken  away  by  an  illegal 
and  unwarranted  ouster  tending  to  produce 
breach  of  peace. — Mitchell  v.  Haygood,  6 
Cal.   148. 


22.  Judgment  In  Jnstlcefl'  conrt^Amonnt 
recoverable. — A  plaintiff  in  an  action  of 
forcible  entry  and  detainer  brought  in  Jus- 
tices' court  must  not  claim  more  than  two 
hundred  dollars  damages  in  all,  nor  can  he 
recover  any  greater  sum;  and  rental  value 
of  property  involved  in  such  action  must 
not  exceed  sum  of  twenty-five  dollars  a 
month,  as  matter  of  fact  to  be  determined 
by  evidence. — Ballerino  v.  Bigelow,  90  Cal. 
600.   601,   60S,  27  Pac.   872. 

28.  Same  —  For  poaaeaslon  —  Damagea-^ 
Rental  valoe. — A  Justices'  court  is  not  con- 
cluded in  action  of  forcible  entry  and  un- 
lawful detainer  by  allegation  of  complaint 
in  determining  question  of  Jurisdiction  to 
try  case  and  to  render  Judgment  therein. 
If  complaint  states  that  property  is  worth 
not  to  exceed  twenty-five  dollars  a  month, 
and  proof  shows  that  rental  value  is  one 
thousand  dollars  a  month  or  more.  Justice 
would  have  no  power  to  render  Judgment 
for  possession  of  property.  The  damages 
claimed  and  proved  are  all  that  plaintiff 
can  recover.  Rental  value  is  not  confined 
to  what  is  alleged,  but  extends  to  what  is 
proved;  and  no  recovery  can  be  had  where 
proof  shows  that  court  has  no  Jurisdiction 
to  render  Judgment  for  possession  of 
premises. — Ballerino  v.  Bigelow,  90  Cal.  500, 
602,  27  Pac.  872. 

24.  Same — ^For    rental— Treble    damages. 

— ^Under  a  proper  complaint.  Justices'  court 
is  authorized  to  determine  from  evidence 
amount  of  rental  due  at  time  of  trial, 
where  no  damages  are  found  other  than 
those  for  rental,  and  damages  may  be 
trebled.— Nolan  v.  Hentig,  188  Cal.  281,  283. 
71  Pac.  440. 

25.  Leaae  for  flzed  term— Growing  crops 
— Subtenant  not  entitled  to* — In  the  case 
of  a  lease  of  lands  for  a  fixed  term  upon  a 
rental  payable  at  fixed  dates,  and  breach 
of  the  covenant  to  pay  rent  on  proceedings 
in  unlawful  detainer  to  recover  possession 
of  the  premises  a  subtenant  is  not  entitled 
to  claim  the  growing  crops  or  emblements 
after  such  termination  of  the  leasehold  es- 
tate, where  neither  he  nor  the  original 
tenant  certified  the  Judgment  for  the  pay- 
ment of  rent  within  five  days  as  required 
by  the  provisions  of  the  above  section,  nor 
obtained  relief  from  the  forfeiture  under 
the  provisions  of  section  1179,  past. — 
Agoure  v.  Plummer,  176  Cal.  543.  166  Pac. 
311,  approving  doctrine  in  Arnold  v.  Krlg- 
baum.  169  Cal.  143,  Ann.  Cas.  1916D.  370. 
146  Pac.  423. 

26.  Rents  and  proflta— ^ndgment  for  rent 
—Up  to  time  of  trial* — In  an  action  for 
unlawful  detainer.  Judgment  may  be  given 
for  rent  already  due,  as  well  as  rent  accru- 
ing after  commencement  of  action  up  to 
time  of  trial. — Keyes  v.  Moy  Jin  Mun.  136 
Cal.  129,  130,  131,  68  Pac.  476. 

27.  There  is  no  error  in  rendering  judg- 
ment in  an  action  of  forcible  entry  and  de- 
tainer for  amount  of  rent  due  at  time  of 
trial. — Mason  v.  WollT,   40  CaL  246,   250. 
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Same— Footing  of  rents— Limit  of  re- 
eoTery. — Rents  are  put  upon  same  footinsr 
with  other  datnases,  and  their  amount  dur- 
ing  period  of  detention  is  to  be  ascertained 
by  estimating:  their  monthly  value.  Recov- 
ery is  limited  to  rents  accruinsr  after  pos- 
session of  tenant  has  become  unlawful,  and 
rents  prior  to  that  time  are  not  recoverable. 
Rents  to  be  recovered  are  such  as  accrue 
during  detention. — Howard  v.  Valentine,  20 
Cal.  282,  287. 

20.  Same  ^  Liability  of  employeca*  who 
remain,  for  rent. — If  employees  of  collection 
affency,  which  has  rented  premises,  remain 
in  possession  after  notice  that  if  they  re- 
main rent  will  be  twenty-flve  dollars  per 
month,  and  they  are  personally  notified  and 
choose  to  remain,  they  are  liable  for  rent 
whether  they  are  doing:  business  under  title 
of  collection  agency  or  not. — Nolan  v.  Hen- 
tifiT.  138  Cal.  281,  285.   71  Pac.  440. 

an.  Same— Recovery  of  by  tenant  In  eom- 
mon. — Even  as  against  trespasser,  tenant 
in  common  can  not  recover  all  rents  and 
profits  in  action  of  unlawful  detainer. — Lee 
Chuck  V.  Quan  Wo  Chongr  &  Co..  91  Cal. 
693,  699.  28  Pac.  46. 

81.  Same— Recovery  of*  thonvh  value  la 
not  atated  In  complaint. — Value  of  rents 
and  profits  may  be  recovered  in  action  of 
forcible  entry  and  detainer,  though  such 
value  is  not  stated  in  complaint. — ^Holmes 
V.   Horber,   21  Cal.   65,  66. 

32.  Reversal  of  Jadsment— Restoration  to 
possession. — In  forcible  entry  and  detainer, 
where  plaintiff  recovers  Judgment  and  is 
placed  in  possession  of  premises  by  writ 
of  restitution,  trial  court,  upon  reversal  of 
Judgment  on  appeal,  should  restore  de- 
fendant to  his  possession  so  far  as  it  can 
be  done  without  interfering  with  acquired 
rights  of  third  persons  thereto. — Polack  v. 
Shafer.   46   Cal.   270.   276. 

83.  If  Judgment  in  forcible  entry  is  ren- 
dered against  defendant,  but  such  Judg- 
ment is  afterwards  reversed,  such  de- 
fendant, if  he  has  not  lost  possession  of 
property  under  or  through  Judgment,  has 
no  right  to  be  restored  to  possession  as 
against  third  parties. — Bowers  v.  Cherokee 
Bob,  46  Cal.  279,  285,  distinguished  in  Bank 
of  California  v.  Taaffe,  76  Cal.  626,  628, 
629,   18  Pac.  781. 


54.  Treble  damages— After  notice  to  qnit» 

— After  notice  to  quit  has  been  served  on 
original  lessee,  subsequent  tenants  with 
knowledge  of  such  notice  previously  served 
are  liable  to  landlord  for  double  or  treble 
damages  as  prescribed  by  statute. — Schill- 
ing V.  Holmes,  28  Cal.  227.  282. 

55.  Compare  I  Buhman  v.  Nickels  A. 
Brown  Bros..  1  Cal.  App.  266,  82  Pac.  85.  87. 

SS.  Same— Are  antborlaed,  wben. — Where 
mere  employees  remain  in  possession  of 
premises  and  refuse  to  pay  and  refuse  to 
quit  possession  after  statutory  notice,  they 
are  guilty  of  unlawful  detainer.  They  bring 
themselves  within  provisions  of  statute,  and 
are  liable  in  treble  damages. — Nolan  v. 
Hentig.  188  Cal.  281.  285.  71  Pac.  440. 

57.  Same— Not  anthorlacd  for  rent,  ^vhea. 

— In  an  action  of  unlawful  detainer,  where 
record  fails  to  show  that  any  evidence  on 
question  of  rental  value  was  offered  by 
either  party,  and  action  was  commenced 
three  days  after  alleged  expiration  of  de- 
fendant's term.  Judgment  trebling  rent  for 
premises  is  not  authorised. — Lee  Chuck  v. 
Quan  Wo  Chong  &  Co.,  91  Cal.  593.  599.  28 
Pac.   45. 

58.  Same — ^Not  aUowablc  against  tenant 
after  Judgment  for  reatltntlon. — If  court. 
In  action  of  unlawful  detainer,  renders 
Judgment  against  tenant  of  premises  for 
restitution,  it  can  not  afterwards  render 
further  Judgment  against  tenant  for  treble 
damages. — Iburg  v.  Fitch.  57  Cal.  189.  191. 
192. 

S8.  Same— Tbongb  prayer  does  not  refer 
to  statnte. — In  forcible  entry  and  detainer, 
damages  may  be  trebled,  though  prayer  of 
plaintiff's  complaint  does  not  refer  to  stat- 
ute, which  allows  damages  to  be  trebled, 
particularly  in  Justices'  courts. — Watson  v. 
Whitney,  28  Cal.  375,  378. 

That  damages  In  actions  of  forcible  entry 
and  detainer  may  be  trebled,  see,  ante.  $735 
and  note. 

That  tenant  ^rllfnlly  holding  over  mvat 
pay  landlord  treble  rent,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  8  3345  and  note. 

40.  Verdict  Insnillclent  to  support  Jndi:- 
ment. — Illustration  of  verdict  in  unlawful 
detainer  not  sufficiently  definite  to  support 
Judgment. — Diggs  v.  Porteus,  5  Cal.  Unrep. 
753,  33  Pac.  447,  449. 


§  1175.    VERIFICATION  OF  COMPLAINT  AND  ANSWER.     [Repealed.] 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission, 
Act  Maro.h  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  188,  held  unconstitu- 
tional, see  history,  §  5  ante;  repeal  approved  March  16,  1907,  Stats, 
and  Amdts.  1907,  p.  323,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  480.  Sec- 
tion 446  ante,  as  amended,  provides  when  answer  shall  be  Terifled;  sec- 
tion 1166  ante,  as  amended,  provides  for  verification  of  complaint  in 
forcible  entry  and  detainer. 

1.     Complaint   Is  properly  verilled,  whea.       In  complaint  are  true,  except  as  to  matters 
^ ,_,_^   •_  -^** —   _*  .._! — *..,   j_._s therein    stated    on    information   and   belief, 

and  that  as  to  those  matters  he  believes 
them  to  be  true. — Newman  v.  Bird,  60  CaL 
372,  375. 


— Complaint  in  action  of  unlawful  detainer 
is  properly  verified  under  this  section  and 
section  446.  ante.  If  made  by  an  agent  of 
plaintiff,  where  he  states  that  facts  are 
within  his  knowledge  and  that  facts  stated 
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§  1176.    EFFECT  OF  AN  APPEAL  UPON  THE  JUDGMENT.    An  appeal 

taken  by  the  defendant  shall  not  stay  proceedings  upon  the  judgment  unless 

the  judge  or  justice  before  whom  the  same  was  rendered  so  directs. 

History:     Enacted  March  11,  1872;  amendment  approTed  March  9, 
1880»  Code  Amdts.  1880  (C.  C.  P.  pt.)»  p.  9. 


STAY  ON  APPEAL. 

1.  Jadi^ent    of    restitution  —  Appeal  — 

Liability  for  rent  determined. 

2.  Stay  of  proceedings — Appeal  as. 

3-5.  Same — Not  matter  of  right. 

6.  Same — Same — Discretion  of  trial  judge 
— ^Review. 

7,8.  Same — Same  —  Same  —  Appellate  tri- 
bunal can  not  substitute  its  discre- 
tion. 

9.  Same — ^Practice  —  Loss  of  control  by 
trial  court. 

10.  Same — Sufficiency  of  sureties. 

11.  Same — Supreme  court  has  no  power  to 

grant — Upon   filing   of   satisfactory 
undertaking. 

12.  Same — Same — ^Where   trial   judge  has 

not  directed  stay. 

13,14.  Same — Supreme  court  will  deny  stay, 
when — ^Undertaking. 

15.  Same — Two  bonds — ^Liability  by  rela- 
tion. 

1.  JvdvmeBt  of  restitotion — Appeal — Lfla- 
^lllty  for  rent  determined. — Under  the  pro- 
visions of  the  above  section  in  a  case  in 
which  an  action  for  forcible  detainer  was 
instituted  and  Judgment  had  in  favor  of 
the  plaintiff  for  the  restitution  of  the 
premises  and  for  rent  accrued  up  to  the 
date  of  the  judgrment  and  appeal  therefrom 
with  affirmance  of  the  judgrment,  the  rental 
for  the  period  elapsing:  from  the  date  of 
the  Judgrment  to  the  date  of  affirmance  is 
not  involved  in  the  judgrment  recovered  by 
the  landlord  and  he  can  maintain  another 
action  for  the  recovery  of  such  rental,  on 
which  action  the  measure  of  the  liability  of 
the  lessee  will  be  the  rent  reserved  in  the 
lease  as  for  the  period  covered. — Ramish 
V.   Workman,   83   Cal.  App.   19,  164  Pac.   26. 

2.  Story  of  proceedings     Appeal  a«. — In  an 

action  of  forcible  entry  or  unlawful  de- 
tainer Appeal  taken  by  defendant  does  not 
stay  proceedingrs,  unless  Judgre  before  whom 
case  is  tried  so  directs. — Lee  Chuck  v. 
Quan  Wo  Chongr  Co.,  81  Cal.  222,  227,  15 
Am.  St.    Hep.  50,   22.  Pac.  594. 

3.  Sasne-.Not  i^atter  of  rivht. — In  an  ac- 
tion of  forcible  entry  and  unlawful  detainer, 
»tay  of  proceedingrs  pending:  an  appeal  is  not 
matter  ot  rigrht. — Gross  v.  Kelleher,  73  Cal. 
f39.   641,    15   Pac.   862. 

4.  A  8ta.y  of  proceedingrs  pending:  an  ap- 
peal in  an  action  for  unlawful  detainer  is 
not  a  matter  of  rigrht,  but  one  in  the  de- 
termination of  which  the  court  exercises 
^^^Se  discretionary  powers.  Hence  the  rul- 
ing thereon  will  not  be  disturbed  on  appeal 
unless   an      abuse    of    discretion    is   made    to 


appear. — Plummer   v.   Agroure,   20   Cal.   App. 
819,    128   Pac.   1014,   1016. 

6.  By  virtue  of  above  section  the  power 
to  stay  proceedingrs  upon  a  judgrment  in  un- 
lawful detainer  is  vested  in  the  trial  Judgre, 
and,  in  the  absence  of  abuse  of  such  dis- 
cretion an  appellate  court  has  no  power  to 
order  a  supersedeas. — Plummer  v.  Agroure, 
20  Cal.  App.  819.  128  Pac.  1014,  1016. 


6.  Same— Same— Discretion  of  trial  Jnd«o 
—Review, — ^Whlle,  in  an  action  for  unlawul 
detainer,  the  action  of  the  trial  judgre  in 
refusing:  to  direct  a  stay  of  proceedingrs  is 
subject  to  review  on  appeal,  and  such  order 
will  be  reversed  for  an  abuse  of  discre- 
tion in  making:  the  ruling:,  it  can  not  be 
reviewed  upon  an  application  for  a  writ  of 
supersedeas. — Plummer  v.  Ag:oure,  20  Cal. 
App.  319,  128  Pac.  1014.  1016. 

7.  Same  -—  Same  ^  Same  —  Appellate  tri- 
bunal can  not  snbstitnte  its  discretion. — In 

an  action  between  a  landlord  and  tenant 
in  which  the  tenant  appeals  from  a  judg:- 
ment  in  the  landlord's  favor  assessing:  the 
landlord  damag:es  and  finding:  that  the  ten- 
ant had  violated  the  covenants  of  his  lease, 
and  for  that  reason  restored  the  landlord 
to  the  possession  of  the  property,  evicting: 
the  tenant  therefrom,  and  directing:  a  can- 
cellation of  the  lease;  thereafter  the  ten- 
ant filed  notice  of  appeal  from  the  judg:- 
ment  of  the  trial  court  and  made  applica- 
tion to  the  trial  Judffe  to  fix  the  amount 
of  the  bond  on  appeal,  pursuant  to  section 
945,  ante,  and  for  an  order  directing:  a  stay 
of  execution  upon  filing:  of  such  bond,  pur- 
suant to  the  provisions  of  the  above  sec- 
tion, and  on  the  hearing:  of  the  application 
testimony  havlng^  been  offered  to  the  effect 
that  the  lessee,  since  the  trial  of  the  ac- 
tion, had,  by  unfarmerlike  methods,  failed 
to  properly  irrig:ate  and  properly  direct  the 
irrlg:ation  water  over  the  land  seeded  to 
alfalfa  and  caused  g:reat  injury  to  the  land 
seeded  to  alfalfa  and  to  the  crops  g:rowlnff 
thereon,  the  application  was  denied,  where- 
upon the  defendant  lessee  made  application 
for  a  writ  of  mandate  upon  the  hearing:  of 
which  the  court  of  appeals  declared  that  it 
could  not  substitute  its  discretion  for  the 
discretion  vested  by  law  in  the  judg:e  of  the 
lower  court  to  pass  on  the  merits  of  the 
application  for  a  stay. — Candelas  v.  Su- 
perior Court,  —  Cal.  App.  — ,   193  Pac.  957. 

8.  In  order  for  a  petitioner  to  succeed 
in  his  effort  to  invoke  the  writ  of  manda- 
must  ag:alnst  a  trial  judgre.  he  must  show 
from  the  record  that  there  were  no  facts  or 
circumstances  to  sustain  the  action  of  the 
trial  judg:e  in  refusing:  the  application  for 
a  stay,  and  that  for  such  reason  the  order 
refusing  to  g:rant  the  stay  was  made  wlth- 
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out  Jurisdiction,  or  was  made  without  the 
semblance  of  a  cause  for  the  action  of  the 
court  and  that  the  discretion  of  the  court 
under  the  facts  can  be  leerally  exercised 
in  but  one  way. — Candeias  v.  Superior 
Court,  —  Cal.  App.  — ,  193  Pac.  957.  fol- 
lowing: the  doctrine  in  Raisch  v.  Board  of 
Education,  81  Cal.  542.  546.  22  Pac.  890; 
Newlands  v.  Superior  Court.  171  Cal.  741, 
744.    164   Pac.    829. 

9.  Same— Practice— LiOMi  of  control  by 
trial  court* — Where  Judgre  in  an  action  of 
unlawful  detainer  directs  that  proceedlngrs 
be  stayed,  and  an  undertaking  is  executed 
in  pursuance  of  such  direction,  and  in 
amount  fixed  by  him,  proceedingrs  are  stayed 
precisely  as  in  other  cases;  and  judgre  of 
court  who  directed  such  stay  has  no  fur- 
ther control  of  matter,  where  bond  has 
been  griven.  To  allow  him  to  give  neces- 
sary direction,  and  then,  after  defendant 
had  compiled  with- his  order,  and  an  appeal 
and  stay-bond  had  been  perfected,  to  per- 
mit him,  without  any  statutory  authority, 
to  changre  his  mind  and  withdraw  his  di- 
rection or  discharge  such  order,  would  lead 
to  grreat  uncertainty  and  inconvenience,  and 
in  some  cases  perhaps  to  wrong:  and  injus- 
tice.— Lee  Chuck  v.  Quan  Wo  Chons  Co., 
81  Cal.  222,  227,  15  Am.  St.  Rep.  60,  22  Pac. 
694. 

10.  Same— SnUlclcacy  of  •oretlea. — When- 
ever an  appeal  is  perfected  as  provided  by 
law,  proceedlng:8  shall  be  stayed  without 
reference  to  sufficiency  or  Insufllciency  of 
sureties,  and  it  is  only  necessary  that  bond 
be  griven  at  proper  time  and  in  due  form. 
If  sureties  are  insufficient  pecuniarily,  op- 
posite party  has  his  remedy  under  section 
948,  ante.-t— Lee  Chuck  v.  Quan  Wo  Chong: 
Co..  81  Cal.  222,  228,  15  Am.  St.  Rep.  60,  22 
Pac.  694. 

11.  Same— Supremo  court  baa  mo  povrer 
to   vrant— Upon    filing    of   aatlafactory   nn- 


dcrtakins« — Where  court  below,  in  an  ac- 
tion for  unlawful  detainer,  made  an  order 
for  stay  of  proceeamgrs  upon  filing:  of  un- 
dertaking:, but  afterwards  set  aside  such 
order,  and  appeal  was  perfected,  supreme 
court  has  no  power,  under  above  section,  to 
Srant  stay  of  proceeding:8  upon  fliins  of 
satisfactory  undertaking'. — Gross  v.  Kelle- 
her,  73  Cal.  639,  640,  641,  16  Pac.  362. 

12.  Same— Same— IVhere  trial  Jadlarc  hna 
not  directed  stay* — ^In  absence  of  direction 
from  trial  Judg:e  directing:  stay  of  proceed- 
ingrs,  supreme  court  has  no  power  to  order 
supersedeas  in  an  action  of  unlawful  de- 
tainer.— Bateman  v.  Superior  Court,  139  Cal. 
140,   141,   143,   144.   72   Pac.   922. 

IS.  Same  Supreme  court  vriU  deny  mttky, 
when— Undcrtalcinv. — Power  of  accept  iner 
an  undertaking:  and  directingr  stay  of  pro- 
ceedlng:s  under  above  section  is  vested  ex- 
clusively in  court  that  tried  case,  and  where 
application  for  stay  has  been  made  in  that 
court  and  denied,  motion  In  supreme  court 
for  leave  to  file  undertaking:  on  appeal  and 
to  stay  proceeding:s  will  also  be  denied. — 
McDonald  v.  Hanlon,  71  Cal.  635,  636,  12 
Pac.  615. 

14.  In  action  of  unlawful  detainer,  where 
an  order  for  stay  falls  with  expiration  of 
time  specified  in  which  to  file  undertaking-, 
supreme  court  will  not  Issue  writ  of  super- 
sedeas, no  matter  upon  what  g-round  Judge 
of  trial  court  refuses  to  direct  stay. — 
Cluness  v.  Bower,  135  Cal.  660.  661,  662,  67 
Pac.   1048. 

IB.  Same— Two  boudi^— Uabillty  by  rela- 
tioMd — ^Pact  that  two  stay-bonds  are  given 
is  immaterial,  though  one  of  them  is  in- 
sufficient. If  same  or  other  sureties  Justify 
within  time  allowed  by  law.  stay  continues, 
and  liability  of  new  sureties  relates  back 
to  time  of  first  stay. — Lee  Chuck  v.  Quan 
Wo  Chong  Co..  81  Cal.  222,  229,  16  Am.  St. 
Rep.  50,  22  Pac.  694. 


§1177.  BXTLES  OP  PRACTICE.  Except  as  otherwise  provided  in  this 
chapter  the  provisions  of  part  two  of  this  code  are  applicable  to  and  constitute 
the  rules  of  practice  in  the  proceedings  mentioned  in  this  chapter. 

History:     Enacted  March  11,  1872. 


BULES  OF  PRACTICE— FINDINGS,  ETC. 

1.  Findings — Are  required. 

2.  Same — How  to  be  construed. 

3.  Same — Immaterial  question. 

4.  Same — Refusal  to  find  in  different  forma — 

Effect  of. 

5.  Instructions  —  What  words  should  be  em- 

bodied in. 

1.  FIndlnv*— Are  required. — Under  above 
section,  and  sections  633.  634,  and  1174, 
ante,  findings  are  required  In  action  of  un- 
lawful detainer. — Lee  Chuck  v.  Quan  Wo 
Chong   &   Co.,    91    Cal.    593,    598,    28    Pac.    45. 

2.  Same— How  to  be  const  rued. — Where 
complaint   charges   both  forcible   entry  and 


forcible  detainer,  finding  that  plaintiff  was 
owner  and  in  possession  of  property  should 
be  construed  to  import  that  he  was  in  ac- 
tual and  peaceable  possession  thereof  at 
time  he  was  forcibly  removed  therefrom, 
and  certainly  that  he  was  entitled  to  pos- 
session at  time  of  forcible  detainer. — ^Adama 
V.  Helbing,  107  Cal.  298,  802,  40  Paa  422. 

8.  Same— Immaterial  qacatlon^ — If  find- 
ing is  sufllcient  to  support  Judgment  for 
forcible  detainer  it  is  not  material  whether 
it  is  sufficient  to  support  Judgment  for 
forcible  entry. — Adams  v.  Helbing,  107  CaL 
298,  802,  40  Pac.  422. 

4.  Same— Refaaal  to  Had  la  dUTereiit 
forms-— Effect  of. — In  an  action  of  forcible 
entry  and   unlawful   detainer,   where  there 
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is  no  omission  to  find  upon  any  material 
facts  set  up  by  defendants,  and  facts 
found,  togrether  with  admissions  contained 
in  answer,  sustain  cause  of  action  allesred 
in  favor  of  plaintiff,  defendant  has  no  Just 
erround  of  complaint  because  court  does  not 
find  facta  in  as  many  different  forms  as 
plaintiff,  out  of  abundant  caution,  thoug'ht  it 
best  to  employ  in  statement  of  his  cause 
of  action. — Porter  v.  Murray,  2  Cal.  Unrep. 
687,   12  Pac.  426,  426. 


5.  Instmetlona— l¥kat  words  skoold  be 
embodied  In. — In  forcible  entry  and  de- 
tainer agrainst  several  persons,  where  de- 
fendant, thouffh  present,  claims  that  he 
took  no  part  in  expulsion,  or  by  directing 
others,  court,  in  its  Instructions  to  find  for 
plaintiff,  if  he  was  in  possession  and  was 
ousted,  should  embody  words  "by  de- 
fendant" after  word  "ousted,"  to  show  that 
ouster  was  by  defendant. — Ross  v.  Road- 
house,  86  Cal.  680,  584. 


§  1178.    APPEALS,  HOW  TAKEN,  ETC.    Provisions  of  part  two  of  this 

code,  relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 

with  the  provisions  of  this  chapter,  apply  to  the  proceedings  mentioned  in  this 

chapter. 

History:     Enacted  March  11,  1872. 

APPEALS— HOW  TAKEN  AND  EFFECT 

OF. 


1.  Appeals  in  unlawful  detainer  —  Affidavits 

of  publication  not  in  judgment-rolL 

2.  Appeal   from   justices'    court   to   superior 

court — ^Does  not  enlarge  jurisdiction. 

3.  Same  —  Same  —  By  framing  complaint  in 

peculiar  way. 

4.  Same— Effect  of  not  objecting  to  jurisdic- 

tion. 

5.  Immaterial  variance  will  be  disregarded. 

6.  Judgment  will  not  be  reversed,  when. 

7.  What  will  not  be  considered  for  first  time, 

on  appeal. 

8.  Same  —  Objection  that  issues,   both  legal 

and  equitable,  were  tried  together. 

As  to  flMdlBca,  see,  ante,  8  1177  and  note 
pars.    1-4. 

As    to    new    trials,    see,    ante,    89  656-663 
and  notes. 

i7  appeal,  see,  ante,  9  936  and 


As  to  ^rho 

note. 

1.  Appeals     In    unlawful     detaini 
davits  of  pnbllcatlon  not  In  Jadsment-roU. — 

The  Judgment  in  an  action  by  unlawful  de- 
tainer can  not  be  held  void  upon  a  direct  at- 
tack by  appeal  merely  because  the  affidavits 
upon  which  the  order  of  publication  of  sum- 
mons In  the  action  was  granted  do  not 
appear  in  the  Judgment-roll  as  required  by 
section  670,  ante.— William  Wilson  Co.  v. 
Trainor,  27  Cal.  App.  43,  148  Pac.  954. 

2.  Appeal  from  Justices*  to  snperior 
eonrt— Does  not  enlarge  Jnrlsdletlon. — Juris- 
diction of  Justices'  courts,  in  action  of  for- 
cible entry  and  detainer,  Is  flxed  and  de- 
termined by  law;  and  an  appeal  from 
Justices'  court  to  superior  court  does  not 
enlarge  Jurisdiction  in  such  cases,  and  can 
not  have  the  effect  to  deprive  defendant  of 
his  right  to  have  case,  where  rental  value 
exceeds  twenty-flve  dollars  per  month,  tried 
originally  in  superior  court. — Ballerlno  v. 
Flgelow,  90  Cal.  500,  502,  27  Pac.  872. 


8.  Sane— Same— Oy  franUng  complaint 
In  peenllar  way  plaintiff  can  not  deprive  de- 
fendant of  any  rights  secured  to  him  by 
statute,  and  in  those  instances  where  he 
does  so.  the  Judgment  obtained  will  be 
coram  non  Judice  and  void. — Ballerlno  v. 
Bigelow.  90  Cal.  600.  502.  27  Pac.  372.  See 
Newman  v.  Duane,  89  Cal.  597.  27  Pac.  66. 

4.  Same— BIfeet  of  not  objecting  to  Jnrls- 
dletlon.— If  an  action  of  unlawful  detainer 
is  tried  in  Justices'  court,  and  cause  is  ap- 
pealed to  and  heard  de  novo  in  superior 
court  without  objection  to  its  Jurisdiction, 
Judgment  can  not  be  questioned  on  appeal 
to  superior  court. — Nolan  v.  Hentlg.  188 
Cal.  281,  282.  71  Pac.  440. 

5.  Immaterial  variance  will  be  disre- 
gnrded. — In  action  of  forcible  entry  and 
detainer  variance  in  description  of  prem- 
ises which  does  not  prejudice  appellant  will 
be  disregarded  on  appeal. — Paul  v.  Silver, 
16  Cal.  73,  76. 

6.  Judgment  will  not  be  reversed,  wben* 

— Judgment  in  forcible  entry  and  detainer 
will  not  be  reversed  where  most  of  ma- 
terial allegations  of  complaint  stand  con- 
fessed, because  answer  failed  to  controvert 
them,  and  only  matters  upon  which  issue 
was  Joined  were  decided  by  court  in  favor 
of  plaintiff  and  against  defendants. — Burke 
v.  Carruthers.  31  Cal.  467,  469. 

7.  l¥hat  will  not  be  considered,  for  first 
time,  on  appeal. — In  forcible  entry  and  de- 
tainer failure  to  aver  "actual"  possession 
is  mere  defect  in  pleadings  which  should 
be  taken  advantage  of  in  court  below,  when, 
if  objection  is  good,  complaint  may  be 
amended.  It  can  not  be  considered  for  first 
time  upon  appeal. — Minturn  v.  Burr.  16  Cal. 
107,   110. 

See.   ante,    9  1166   and   note. 

8.  Same  —  Objection  that  Issues,  both 
legal  and  equitable,  were  tried  together. — 

It  can  not  be  objected  for  first  time  on 
appeal  that  issues  in  an  action  of  unlawful 
detainer  were  all,  both  legal  and  equitable, 
tried  together,  when  no  objection  was  made 
by  defendant  in  trial  court. — Diggs  v. 
Porteus.  6  Cal.  Unrep.  753.  33  Pac.  447,  448. 
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§  1179.  RELIEF  AGAINST  FORFEITURE  OF  LEASE.  The  court  may 
relieve  a  tenant  against  a  forfeiture  of  a  lease,  and  restore  him  to  his  former 
estate,  in  case  of  hardship,  where  application  for  such  relief  is  made  within 
thirty  days  after  the  forfeiture  is  declared  by  the  judgment  of  the  court,  as 
provided  in  sectian  one  thousand  one  hundred  and  seventy-four. 

[Application — By  whom  may  be  made.]  The  application  may  be  made  hy  a 
tenant  or  subtenant,  or  a  mortgagee  of  the  term,  or  any  person  interested  in 
the  continuance  of  the  term.  It  must  be  made  upon  petition,  setting  forth  the 
facts  upon  which  the  relief  is  sought,  and  be  verified  by  the  applicant. 

Notice  of  the  application,  with  a  copy  of  the  petition,  must  be  served  on  the 

plaintiff  in  the  judgment,  who  may  appear  and  contest  the  application.    In  no 

tase  shall  the  application  be  granted  except  on  condition  that  full  payment  of 

rent  due,  or  full  performance  of  conditions  or  covenants  stipulated,  so  far  as 

the  same  is  practicable,  be  made. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  350; 
amendment  approved  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  9;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  188,  held  unconstitutional,  see  history,  S  6  ante. 


BELIEF  AGAINST  FORFEITUBE  OF 

LEASE. 

i.  After  judgment. 

2.  Discretion  of  trial  court. 

1.  After  Jodsment. — When  party  is  In- 
voking relief  from  Judgrment,  which  relief. 
If  s^ranted,  would  obviate  any  necessity  of 
pursuing  his  motion  for  new  trial,  denial 
of  his  application  does  not  preclude  him 
from  availins:  himself  of  independent  pro- 
ceeding: to  obtain  same  end.  Equity  abhors 
forfeiture,  and  it  is  that  abhorrence  which 
prompted  above  section  of  code,  authorizing 
relief  from  forfeiture  after  Judgment.  It 
would  hardly  be  Just  to  invite  tenant  to 
apply  for  relief  from  Judgment  of  forfei- 
ture  and   through   its   denial  preclude  him 


from  applying  to  court  for  same  relief  un- 
der motion  for  new  trial  in  case.  There 
Is  nothing  inconsistent  in  his  application 
for  relief,  and  motion  for  new  trial,  where 
both  seek  same  end,  namely,  relief  from 
Judgment. — Schnlttger  v.  Rose,  189  CaL  656. 
664,  78  Pac.  449. 

2.  DtocretiOB  of  trial  court. — The  matter 
of  granting  or  denying  an  application,  un- 
der the  provisions  of  the  above  section,  to 
be  relieved  from  the  forfeiture  of  a  lease 
because  of  a  breach  of  a  covenant  in  such 
lease,  is  one  which  lies  largely  In  the  dis- 
cretion of  the  trial  court,  and  it  requires 
a  very  clear  showing  of  an  abuse  of  such 
discretion  to  Justify  a  reversal  by  an  appel- 
late   court    of    the    order    made    thereon. 

Matthews  v.  Digges.  46  Cal.  App.  661,  188 
Fac.  288. 
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TITLE  IV. 

OF  THE  ENPOBCEMENT  OP  LIENS. 

Chapter  I.  Liens  in  General,  fi  1180. 

n.  Liens  of  Mechanics  and  Others  Upon  Beal  Property,  fiS  1183-1203a. 

IIL  Certain  Liens  por  Salaries  and  Wages,  fif  1204-1207 [a]. 

IV.  Certain  Liens  Upon  Animals,  %  1208. 


CHAPTER  L 

LIENS  IN  GENEBAL. 
S  1180.    Definition  of  lien. 

g  1180.    DEFINITION  OF  LIEN.    A  lien  is  a  charge  imposed  upon  specific 
property,  by  which  it  is  made  security  for  the  performance  of  an  act. 

History:     Enacted  March  11,  1872. 


LIENS  DEFINED— DEED  OF  TBUST, 

ETC. 

1.  Deed  of  trust— Of  homestead— Not  a  lien 

or  encumbrance,  when. 

2.  Specific  property  or  fund  only  can  be  re- 

sorted to. 

3.  Statute  of  limitations. 

4.  Swamp-land  assessment. 

1,  Deed  of  truat— Of  h  ©meat e«d— Not  m 
lien  or  encnmberanee  when  given  to  secure 
debt,  by  which  title  Is  transferred  to  the 
trustee.— Weber  v.  McCleverty,  149  Cal.  816, 
86  Pac.   706. 

2.  SpecMc  property  or  fond  onlr  enn  b« 
resorted  to. — ^Llen  can  not  be  enforced  for 
anything:  other  than  thing:  for  which  It  was 
Siven.  Where,  therefore,  advances  were  to 
be  satisfied  out  of  special  fund, — that  is,  the 
••proceeds"  of  working:  the  mine,  and 
"profits**  from  Interest  therein, — If  there 
was  any  lien  at  all  held.  It  was  only  for 
enforcement  by  that  mode  of  satisfaction.— 


Frowenfeld  v.  Hastingrs,  134  Cal.  128.  182,  66 
Pac.  178. 

As  to  eomplalMt  t«  onforeo  awierted  lien 
apon  an  nndlTMed  latorent  In  miningr  prop- 
erty for  ndTnnces  of  money  alleged  to  Imito 
been     nrnde*     etc.*     keld     Inaafflcicnt,     see 

Frowenfeld  v.   Hasting:s,    184   Cal.   128.    132, 
66  Pac.   178. 

S.  Statute  of  liniltationM. — Action  to  en- 
force performance  of  act  can  only  be 
brougrht  within  time  prescribed  by  statute. 
—People  V.  Hulbert,  71  Cal.  72,  78,  12  Pac. 
48.  See  State  v.  Yellow  Jacket  Silver  Mln. 
Co..  14  Nev.  220.  226;  San  Francisco  v.  Jones, 
10  Sawy.  C.  C.  151,  20  Fed.  188. 

As  to  Hen  of  tax  wrhen  action  to  enforce 
barred  by  statute  of  llniitations,  see  Kerr's 
Cyc.  Pol.  Code,  2d  ed.,  S9  8716-8718  and 
notes. 

4.  Swamp-land  assessment.  —  Fact  that, 
swaxhp-land  assessment  is  chargred  upon 
property  assessed  and  not  ag:ain8t  owner  is 
Immaterial. — People  v.  Hulbert,  71  CaL  T2, 
78,  12  Pac.  48. 
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CHAPTER  IL 

LIENS  ON  MECHANICS  AND  OTHERS  UPON  REAL  PROPERTY. 


11183.    Mechanics'    lien    upon    property    on 

which  they  have  bestowed  labor. 
S  1183|.  Building   contracts,   what   provisions 

to  /contain.    [Repealed.] 
fi  1183a.  Lien  for  power  supplied  by  means  of 

team,  wagon,  etc.     [Repealed.] 
fi  1184.     Notice  to  owner  of  labor  performed 

and  materials  furnished. 
§  1184a.  Time  to  commence  action. 
§  1184b.  Pro  rata   distribution  when  moneys 

insufficient. 
§  1184c.  Right  to  recover  deficit. 
1 1185.    What  interest  in  the  land  subject  to 

the  lien. 
9  1186.     Effect  of  liens. 
1 1187.    Claim  to  lien  to  be  filed  in  recorder's 

office. 
fi  1188.    Liens  upon  two   or  more  pieces  of 

property — Amount  'due  from  each 

to  be  designated. 
i  1189.    Claim  to  be  recorded — ^Fees  of  re- 
corder. 
i  1190.    Time  of  continuance  of  Uen. 
S  1191.    Lien  upon  lot  for  improving. 


(  1191a.  Same  —  For   connecting    house   with 
sewer,  when. 

fi  1192.    Building    held    to    have    been    con- 
structed at  owner's  instance. 

S  1193.    Contractor — Amount  may  recover. 

i  1194.    Deficiency  of  proceeds  on  sale  under 
decree  of  foreclosure. 

§  1195.     Any  number  of  llenholders  may  join 
in  action. 

§  1196.    Attachment,  etc.,  against  materials. 

1 1197.    Lien  does  not  impair  right  of   per- 
sonal action  to  recover  the  debt. 

(1198.     Rules  of  practice. 

(1199.    New  trials  and  appeals. 

§  1200.    Where   contractor    fails   to   perform 
contract.    [Repealed.] 

1 1200a.  [No  such  section.] 

ft  1201.    Written  consent  to  waive  claim. 

fi  1202.    What  forfeits  lien. 

fi  1203.    Mistake  in  statement  not  to  invali- 
date lien. 

S  1203a.    Mistake  in  statement  not  to  invali- 
date lien. 
Sec.  14.  [Constraetion  to  be  plaeed 
on  act.] 


§  1183.  MECHANICS  HAVE  LIEN  UPON  PB0PEBT7  ON  WHICH  THET 
HAVE  BESTOWED  LABOR.  Mechanics,  material-men,  contractors,  8ub> 
contractors,  artisans,  architects,  machinists,  builders,  miners,  teamsters  and 
draymen,  and  all  persons  and  laborers  of  every  class  performing  labor  upon, 
or  bestowing  skill  or  other  necessary  services,  or  furnishing  materials  to  be  used 
or  consumed  in  or  furnishing  appliances,  teams  and  power  contributing  to  the 
construction,  alteration,  addition  to  or  repair,  either  in  whole  or  in  part,  of  any 
building,  wharf,  bridge,  ditch,  flume,  aqueduct,  well,  tunnel,  fence,  machinery, 
railroad,  wagon  road  or  other  structure,  shall  have  a  lien  upon  the  property 
upon  which  they  have  bestowed  labor  or  furnished  materials,  for  the  value  of 
such  labor  done  and  materials  furnished  and  for  the  value  of  the  use  of  such 
appliances,  teams  or  power,  whether  at  the  instance  of  the  owner,  or  if  any 
other  person  acting  by  his  authority  or  under  him,  as  contractor  or  otherwise ; 
and  every  contractor,  sub-contractor,  architect,  builder  or  other  person  having 
charge  of  the  construction,  alteration,  addition  to  or  repair  either  in  whole  or 
in  part  of  any  building,  or  other  improvement  as  aforesaid  shall  be  held  to  be 
the  agent  of  the  owner  for  the  purposes  of  this  chapter. 

[Mines.]  Any  person  who  performs  labor  in  any  mining  claim  or  claims,  or 
in  or  upon  any  real  property  worked  as  a  mine,  either  in  the  development 
thereof  or  in  working  thereon  by  the  subtractive  process  or  furnishes  materials 
to  be  used  or  consumed  therein,  has  a  lien  upon  the  same  and  the  works  owned 
and  used  by  the  owners  for  milling  or  reducing  the  ores  from  the  same,  for  the 
value  of  the  work  or  labor  done  or  materials  furnished  by  each  respectively, 
whether  done  or  furnished  at  the  instance  of  the  owner  of  such  mining  claim  or 
claims  of  real  property  worked  as  a  mine,  or  his  agent,  and  every  contractor, 
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sub-contractor,  superintendent  or  other  person  having  charge  of  any  mining  or 
work  or  labor  performed  in  and  about  such  mining  claim  or  claims  or  real 
property  worked  as  a  mine,  either  as  lessee  or  under  a  working  bond  or  con- 
tract thereon  shall  be  held  to  be  the  agent  of  the  owner  for  the  purposes  of 
this  chapter. 

(Limit  of  liecui.]  The  liens  in  this  chapter  provided  for  shall  be  direct  liens, 
and  shall  not  in  the  case  of  any  claimants,  other  than  the  contractor  be  limited, 
as  to  amount,  by  any  contract  price  agreed  upon  between  the  contractor  and 
the  owner  except  as  hereinafter  provided  j  but  said  several  liens  shall  not  in  any 
case  exceed  in  amount  the  reasonable  value  of  the  labor  done  or  material 
furnished,  or  both,  for  which  the  lien  is  claimed,  nor  the  price  agreed  upon  for 
the  same  between  the  claimant  and  the  person  by  whom  he  was  employed ;  nor 
in  any  case,  where  the  claimant  was  employed  by  a  contractor,  or  sub- 
contractor, shall  the  lien  extend  to  any  labor  or  materials  not  embraced  within 
or  covered  by  the  original  contract  between  the  contractor  and  the  owner,  or 
any  modification  thereof  made  by  or  with  the  consent  of  such  owner,  and  of 
which  such  contract,  or  modification  thereof,  the  claimant  shall  have  had  actual 
notice  before  the  performance  of  such  labor  or  furnishing  of  such  materials. 
The  filing  of  such  original  contract,  or  modification  thereof,  in  the  office  of  the 
county  recorder  of  the  county  where  the  property  is  situated,  before  the  com- 
mencement of  the  work,  shall  be  equivalent  to  the  giving  of  such  actual  notice 
by  the  owner  to  all  persons  performing  work  or  furnishing  materials  there- 
under. In  case  said  original  contract  shall,  before  the  work  is  commenced,  be 
so  filed,  together  with  a  bond  of  the  contractor  with  good  and  sufficient  sureties 
in  an  amount  not  less  than  fifty  per  cent  of  the  contract  price  named  in  said 
contract,  which  bond  shall  in  addition  to  any  conditions  for  the  performance 
of  the  contract,  be  also  conditioned  for  the  payment  in  full  of  the  claims  of  all 
persons  performing  labor  upon  of  furnishing  materials  to  be  used  in  such  work, 
and  shall  also  by  its  terms  be  made  to  inure  to  the  benefit  of  any  and  all  persons 
who  perform  labor  upon  or  furnish  materials  to  be  used  in  the  work  described 
in  said  contract  so  as  to  give  such  persons  a  right  of  action  to  recover  upon 
said  bond  in  any  suit  brought  to  foreclose  the  liens  provided  for  in  this  chapter 
or  in  a  separate  suit  brought  on  said  bond,  then  the  court  must,  where  it  would 
be  equitable  so  to  do,  restrict  the  recovery  under  such  liens  to  an  aggregate 
amount  equal  to  the  amount  found  to  be  due  from  the  owner  to  the  contractor, 
and  render  judgment  against  the  contractor  and  his  sureties  on  said  bond  for 
any  deficiency  or  diflPerence  there  may  remain  between  said  amount  so  found  to 
be  due  to  the  contractor  and  the  whole  amount  found  to  be  due  to  claimants  for 
such  labor  or  materials  or  both.  No  change  or  alteration  of  the  work  or 
modification  of  any  such  contract  between  the  owner  and  his  contractor  shall 
release  or  exonerate  any  surety  or  sureties  upon  any  bond  given  under  this 
section. 

[Limit  to  owner's  liability.]  It  is  the  intent  and  purpose  of  this  section  to 
limit  the  owner's  liability,  in  all  cases,  to  the  measure  of  the  contract  price 
where  he  shall  have  filed  or  caused  to  be  filed  in  good  faith  with  his  original 
contract  a  valid  bond  with  good  and  sufficient  sureties  in  the  amount  and  upon 
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the  conditions  as  herein  provided.    It  shall  be  lawful  for  the  owner  to  protect 

himself  against  any  failure  of  the  contractor  to  perform  his  contract  and  make 

full  payment  for  all  work  done  and  materials  furnished  thereunder  by  exacting 

such  bond  or  other  security  as  he  may  deem  satisfactory. 

History:  Enacted  March  11,  1872;  amendment  approved  March  30, 
1874»  Code  Amdts.  1873-4,  p.  409;  AprU  15,  1880,  Stats,  and  Amdts.  1880 
(C.  C.  P.  pt.),  p.  63;  March  18,  1886,  Stats,  and  Amdts.  1884-6,  p.  143; 
March  16,  1887,  Stats,  and  Amdts.  1886-7,  p.  152;  April  1,  1899,  StaU. 
and  Amdts.  1899,  p.  34;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  188,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  re-enacted  March  16,  1903,  Stats,  and  Amdts.  1903,  p.  86; 
amendment  approved  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1313. 


MECHANICS '-LIEN  LAW— GENEEAL 
ANNOTATION. 

1.  Editorial  note. 

2.  As  to  theory  of  mechanics '-lien  law. 

8-6.  Abandonment    by    contractor  —  In 
general. 

7.  Abandonment    of    contract  —  As    to 
rights  and  liabilities  of  parties. 

8, 9.  Same — Application  of  payments. 

10.  Same — Findings  as  to  wilful  aban- 
donment of  contract. 

11, 12.  Abandonment  of  work  by  contractor. 

13, 14.  Same — Notice  to  withhold  payments. 

15, 16.  Action  for  labor  and  material. 

17-19.  Same  —  On    bond  —  Time    of    com- 
mencing. 

20,  21.  Agent  of  owner — As  to  generally. 

22.  Same — Declarations  and  acts  of  al- 

leged agent. 

23.  Same — Finding  that  person  was  in 

possession. 

24.  Same — Same — Failure  to  find  upon 

issue  of  agency. 

25.  Same  —  Person  in  possession  not 

made  agent  of  owner. 

26.  Same — Presumption  raised  by  above 

section. 

27.  Same — Same — Overthrow  of. 
28,29.  Alteration  of  building — In  generaL 

30.  Amendment  of  1887,  etc. — Construc- 

tion of. 

31.  Architect — Power  of  to  change  terms 

of  contract. 

32.  Assignment  by  contractor — Mechan- 

ics'-lien  law  governs,  when. 

33.  ''Bestowed"  —  Construction  as  to 

meaning  of  word. 

34.  Bond   of   contractor — Action   on  by 

owner — Attorney's   fees   and   loss 
of  rentals. 

35.  Same — Failure   to   file   bond  —  Lien 

claimants — Right   to   foreclose   on 
property. 

36.  Same — Same  —  Allegations  essential 

to  recovery. 

37.  Same — Failure  to  file  plans — Effect 

of. 

38.  Same — Filed    bond — Lien    claimants 

— Extent  of  recovery. 
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39.  Same  —  In  favor  of  owner  only  — 
Property  not  relieved  from  liabil- 
ity. 

40-42.  Same  —  Liability  of  sureties— Void 
contract. 

43.  Same — Not  complying  with  reqnire- 

ments   of   above   section  —  Owner 
not  relieved  from  liability. 

44.  Same— Recovery  on — Filing  of  liep 

essential  to. 

45.  Same  —  Same  —  Previous    filing    of 

claim  not  required. 

46.  Same  —  Requisite  for  protection  of 

owner. 

47.  Same — Sureties  on  contractor's  bond 

— Insufficient  —  Judgment  against 
owner. 

48.  Same  —  Same  —  Undisclosed    side 

agreement     between     owner     and 
contractor — ^Release  of  sureties. 

49.  Same — Same — Siame — Agreement  be- 

tween contractor  and  third  person 
— Sureties  on  bond  not  released. 

60,51.  Same  —  Time    of    filing  —  Constitu- 
tional law. 

52.  Same — Same — ^Liability  of  surety. 

53.  Same— Two   contracts — Single   bond 

covering  both. 

54.  Breach   of   contract — Action   to   re- 

cover damages  for  prevention  of 
performance. 

55.  Same — Stop-notice  —  Payment  after 

is  at  officer's  risk. 

56.  Building  —  Description   of   building^ 

as  dwelling  house  —  Will  include 
out-house. 

57.  Same — ^Destruction  of  by  fire— After 

completion. 

58.  Same — Same— Building  partially  de- 

stroyed by  fire. 

59.  Same — Same — Same — Right   of  con- 

tractor to  proceed. 

60.  Building-contract     —     Contractor's 

bond — Action  on  by  owner. 

61.  Same — ^Drawings,  plans  and  specifi- 

cations— Failure  to  file  with. 

62.  Same  — Same  —  Necessity  for  filing 

with  building-contract. 

63.  Same— Failure  to  file  contract  and 

bond — Surety  not  relieved. 
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116- 
119, 

122- 

130, 


64.  Same — Improvements  not  exceeding 
one  thousand  dollars  —  Prior  to 
amendment  of  1911.  201' 

tS,  Same — ^Limitation  of  owner's  liabil- 
ity— Filing  of  contract  and  bond. 

66.  Same — Same  —  Constitutionality    of 

statute. 

67.  Same — Modification    of — ^Failure    to 

record. 

68.  Same  —  Same  —  Does   not  release 

surety — Constitutional  law. 

69.  Same — Same — ^For  second  story  on 

building  being  erected — Filing  un- 
necessary. 

70.  Same— Oral  contract — For  improve- 

ment costing  less  than  one  thou- 
sand dollars  —  Execution  before 
amendment  of  1913 — ^Performance 
subsequent  thereto. 

71.  Same  —  Payable  in  instalments  — 

Architect's  certificate. 

72.  Same — Statement  in  as  to  payment 

— Construction  of. 

73.  Same  —  Substantial  departure  from 

statutory  requirements — EfFect  of. 

74.  Same — Unpaid  balance. 

75.  Same — Void  contracts. 

76.  Canal  —  Lien   upon   completed   por- 

tion. 

77.  Cartage — As  to  allowance  for. 

78.  Same — As  to  right  of  lien  for. 

79.  Same — Hauling  slate  to  building. 

80.  Cessation  of  work  upon  building  for 

thirty  days. 

81.  Claim    of    lien  —  Variance    between 

and  proof. 

82.  Complaint  —  In  action  to  foreclose 

mechanics '-lien  claims. 

88.  Completion    of    building  —  Finding 

that  owner  ' '  accepted  the  building 
as  finished." 

84.  Same  —  Time  of — ^Representation  of      146 

contractor  to  materialmen — Owner 
not  estopped. 

85.  Consolidation  of  actions — On  fore- 

closure of  liens. 

$6-  88.  Constitutionality      of      Mechanics'-      152, 
Lien  Law — Amendment  of  1911. 

89.  Same — New  constitution  did  not  re- 

peal or  abrogate. 

90.  Same  — Of    section    1183  —  As    to 

power  of  the  legislature. 

91.  Same — Of  section  1184 — As  an  at- 

tempt to  circumscribe  the  rights 
of  private  contract. 

92.  Same  —  Of  section  1190  —  Inadver- 

tency in  opinion  —  In  Hughes 
Bros.  V.  Hoover. 

93-95.  Same— Of  section  1194 — Attempted 
creation  of  priority  of  lien. 

^  96,97.  Same — Of    section    1195 — Providing 
for  attorney's  fees. 

98,99.  Same^Of  formor  section  1200. 
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135- 


139- 


100.  Same — Unconstitutionality  of  act  of 
1897. 

<  104.  Construction  of  Mechanics  '-Lien 
Law — As  to  nature  and  interpre- 
tation of  the  law. 

105.  Same — As  to  stare-  decisis. 

106.  Same — Amendment  of  1887. 

110.  Same — Amendment  of  1911. 

111.  Same — Amount  of  contract. 

112.  Same  —  *  *  Bestowed ' '  —  Meaning  of 
word. 

113.  Same — Bond,   limit  of  recovery  on. 

114.  Same — Classes   of   persons  affected. 

115.  Same — Dredge — Filing  contract  for. 
118.  Same— Liberal  construction  of. 

120.  Same  —  Materialmen  and  laborers 
are  protected. 

121.  Same — Mines. 

128.  Same— Of  section  1183. 

129.  Same — Same  —  Materialmen  not  in- 
cluded. 

131.  Same— Of  section  1184. 

132.  Same — Same — ^Different  contracts. 

133.  Same  —  Same  —  Equitable  garnish- 
ment. 

134.  Same — Same — Off-sets  and  counter- 
claims. 

137.  Same— Of  section  1187. 

138.  Same — Of  section  1187  with  section 
1191. 

141.  Same— Of  section  1192. 

142.  Same — Same — Lessee  mere  agent  of 
owner. 

143.  Same— Of  former  section  1200— 
Abandonment  by  owner  —  Unused 
materials. 

144.  Same  —  Same  —  Material  furnished 
contractor. 

145.  Same — Same — Same — Replevin  for. 

150.  Same— Of  section  1202— Work  or 
materials  not  furnished  —  Forfei- 
ture of  lien. 

151.  Same— Of  section  1203a— Not  re- 
troactive. 

153.  Same — Penal  character  of  statute. 

154.  Same — Persons  entitled  to  lien. 

155.  Same— Remedial  statute. 

156.  Same — Strict  construction  required^ 
when. 

157.  Same  —  Technical  construction  can 
not  be  indulged  in. 

158.  Same — Vessels  not  included  in. 

159.  Same — ''Wagon-road  or  other  struc- 
ture." 

160.  Same— Written  contract. 

161.  Same — Same  —  Object  of  statute  in 
requiring  written  contracts. 

162.  Contractor — ^Definition  of  term. 
Ifi3.  Same — Right  to  recover. 
164.  Contractor's  bond — ^As  to  generally. 
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165.  Contract-price  —  Payable   in    instal- 

ments. 

166.  Cook — For  laborers  of  subcontractor. 


167. 

168. 

169. 

170- 172. 

173. 
174. 

175. 


176- 

178. 

179. 

180. 

181. 

182. 

183. 

184. 

185. 

186. 

187- 

•189. 

190, 

,191. 

192. 

193 

■197. 

198. 

199. 

200. 

201. 

202, 

,203. 

204 

■207. 

208. 

209. 

210. 

211 

,214. 

215. 

216, 217. 

218. 

£19 

-221. 

222. 

223. 

Corporation — ^Priority  of  liens. 
Debtor's  application  of  money. 
Deductions  owner  may  make. 

Deposit  by  owner — Of  balance  doe 

upon  building-contract. 

Direct  employment  of  laborer. 

Drains  —  Lumber  used  in  construe- 
tion  of — Part  thereof. 

Drawings,  plans  and  specifications — 
As  to  necessity  of  signing  specifi- 
cations. 

Same  —  Filing  of  plans,  drawings, 
and  specifications  with  contract. 

Dredge  —  Filing  of  contract  fop — 
Not  **a  structure." 

Electrical  apparatus  —  Contract  for 

setting  up. 
Engineering   expert — ^Bigbt   to   lien. 

Equitable  estate — Is  equally  bound 

with  legal  title. 
Equitable    garnishment  —  Notice   to 

withhold. 
Eridence  —  Admissibility  and  soffi- 

ciency  of. 
Same — ^Void  contract  as. 
Extra  work — Recovery  for. 
Failure  to  file  and  record  contract 

— In  general. 

Same — Liability  of  surety. 
Farm    development — *  *  Structure '  '^ 
Construction  of  section. 

Filing  and  recording  bond. 
Filing  and  recording  contract. 
Filing    claim    of    lien.  —  Premature 
filing. 

Same — ^Time  and  manner  of  —  Con- 
tractor must  comply  with  statlite. 

Final  twenty-five  per  cent — Aban- 
doned contract. 

Same  —  Failure  to  reserve  twenty- 
five  per  cent  of  contract-price. 

Same — Same — ^Provision  for  retain- 
ing twenty-five  per  cent. 

Fixtures — ^Lien  claimed  upon  prop- 
erty of  third  person. 

Same — Intention  with  which  article 
of  personal  property  attached. 

Same — Question  of  fact. 

Foreclosure  of  lien — As  to  nature  of 

action. 
Same  —  Same  —  Action    brought    to 

foreclose  lien  and  the  lien  fails. 

Same — ^Amount   of   recovery — ^Inter- 
est. 
Same — Answer — As  to  generally. 
Same — Appeal — ^In  general. 
Same — Same — By  mortgagee. 
Same — Same — Equity  suit. 


224.  Same — Attachment  levied — ^Does  not 
cut  off  right  to  lien. 

225-  227.  Same — Attorney 's    fees — Allowanee 
of. 

228.  Same— Bar  of  action. 

229.  Same — Change  of  basis  of  action  by 

amendment. 

230.  Same — Character  of  claimant — ^Bur- 

den of  proof. 

231.  Same — Same — Same — ^Teet  of  ebar- 

acter  of  claimant. 


232. 
233. 

234. 

235. 
236. 

237-  239. 
240. 

241. 

242. 

243. 

244. 

245. 
246. 

247. 

248. 

249. 

250. 

251. 
252. 

253. 
254. 

255. 
256,  257. 

258. 
259. 

260. 


Same — Complaint — ^Abandonment  of 
contract  by  contractor  —  Allega- 
tions. 

Same — Same — Allegation  as  to  com- 
pletion uncertain — Effect  of  stipu- 
lation. 

Same — Same — Allegation  as  to  post- 
ing notice — Necessity. 

Same — Same — Averment  of  value. 

Same — Same — Failure  to  aUege  eon- 
tract-priee — Presumption. 

Same— -Same — Sufficiency  of. 

Same  —  Same  —  Same  —  Action  for 
services. 

Same — Same  —  Unrecorded  contract 
— Allegation  of  amount. 

Same — Completion  of  building — Cer- 
tain fixtures  not  necessary  to  eoni- 
pletion — Time  for  filing  lien. 

Same  —  Consolidation  of  actions  — 
Action  of  owner  against  surety. 

Same  —  Same  —  Inconsistent  aver- 
ments. 

Same — Constructive  notice. 

Same — Cross-complaint — ^As  to  gen- 
erally. 

Same — ^Deposit  by  owner  of  balance 
due  on  contract. 

Same — Same — Application  of  fund 
deposited  in  court  by  owner  to 
save  property  from  sale. 

Same — Same — ^Distribution  of  fund 
deposited  in  court  by  owner. 

Same  —  Enforcement  of  order  bj 
contempt  proceedings. 

Same — ^Equality  of  claimants. 

Same  —  Same  —  Materialmen  who 
have  furnished  supplies  to  subcon- 
tractor. 

Same — Evidence — As  to  generally. 

Same  —  Same  —  Circumstantial  evi- 
dence. 

Same — Same — Hearsay  evidence. 

Same  —  Same  —  Sufficiency  of  evi- 
dence. 

Same — Same — ^Varianee. 

Same — Findings — ^As  to  cost  of  work 
— Necessity  for. 

Same — Same — Contract  for  lumber 
— Price  in  accordance  with  claim 
of  lien. 
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261.  Same — Same  —  Effect  of  statement      301,302. 
of  defendant  as  to  performance  of 
obligations. 

262,  263.  Same — Same — In  language  of  com-  303. 

plaint. 

264.  Same — Same — Objection    to   on   ap-      804,305. 
peal.  306. 

.265.  Same —  Same  — "On    or  about*'—  307. 

Sufficiently  definite.  30$. 

266,267.  Same  —  Same  —  ''Trivial   imperfec- 
tion. '  * 


300. 

310. 

311, 312. 


313. 
314. 


268.  Same — Interest — In  general. 

260.  Same — Same — Allowable   from   date 
of  completion. 

270.  Same — Same — Time   from  when  al- 

lowed. 

271.  Same  —  Judgment. —  Personal  judg- 

ment, jurisdiction  to  render. 

272.  Same  —  Same  —  Same  —  Subcon-      315, 316. 

tractors. 

273.  Same — Same — Same — What  not  a.  . 

274.  Same — Same — Single  judgment. 

275.  Same — Same — Sufficiency    of    judg- 

ment. 

276, 277.  Same — Jurisdiction  of  superior  court. 

278.  Same — Jury  triaL 

279.  Same — ^Law    of    case — Common-law 

bond. 

280.  Same — ^Limitation  of  action. 

281,  282.  Same  —  Lien-claimant 's  judgment— 
Neither  for  more  nor  for  less  than 
claim. 

283,284.  Same — Order  of  payment  under  in- 
sufficient claim  of  lien. 

285.  Same — Parties  to  action — Ab  to  gen- 

erally. 

286.  Same — Same — Contractor  not  neces- 

sary party. 

287.  Same — Same — Misnomer. 
288, 289.  Same — Pleading  and  issues. 

290.  Same — Prevention    of    further    per- 

formance by  owner. 

291.  Same — Siame — Rights   of  contractor 

after  breach  by  owner. 

292.  Same — Same — Waiver  of  breach. 

293.  Same— Priority. 

294.  Same — Same — Mechanics'   liens   are 

prior  to  deed  of  trust. 

295.  Same — Same — ^Payment  of  mortgage- 

lien. 

1, 296a.  Same — ^Prohibition  against  enforce- 
ment. 

297.  Same — ^Resort  to  bond — ^Not  exclu- 
sive remedy. 

298.  Same — Several  contracts  for  build- 
ings on  same  property — Variance. 

299.  Same  —  Stop-notice — Apportionment 
of  funds — Priority  of  liens. 

300.  Same — Time  of  commencement  of  ac- 
Hon — Notice  of  lis  pendens. 


317. 

318. 
319. 
320. 

321. 
322. 

323. 

324. 
325. 

326. 
327. 

328, 329. 

830. 

881, 382. 

833. 

334. 
335, 336. 

337. 

338. 

839. 

840, 341. 
342. 
343. 

344. 

345. 


Same — Unpaid  balance  of  the  con- 
tract-price— A  fund  set  apart  for 
the  satisfaction  of  lien-claimants. 

Same— Variance — Failure  to  deny 
allegations — Estoppel. 

Form  of  action — Assumpsit. 

Same — ^Proceedings  in  rem. 

Same — Statutory. 

Garnishment  —  Right  to  garnish 
moneys  of  contractor. 

Grading  —  Lien  for  grading  city 
streets. 

**  Improvement "  —  Definition  of 
term. 

Interest — Can  not  be  recovered  prior 
to  decision. 

Interest  in  property  subject  to  lien. 

Judgment  —  On  foreclosure  of  me- 
chanics'-lien  claim. 

Jurisdiction  of  court — Amount  in- 
volved as  affecting. 

Jury  trial  —  On  foreclosure  of  me- 
chanics' liens. 

Laborers'  lien — In  generaL 

Same — Materialmen  not  included. 

Law  of  the  case— On  foreclosure  of 
mechanics'  lien. 

Lien — Of  laborers,  materialmen,  etc. 

Same — Variance  in  claim  of  and  evi- 
dence. 

Mantles,  tiles,  grates,  and  appurte- 
nances thereto. 

Materialmen — ^As  to  equal  claimants. 

Materials  must  be  furnished  to  be 
used,  and  must  actually  be  used. 

Same— Failure  of  court  to  find. 

Same — Findings  that  materials  were 
furnished. 

Same — Material  must  be  furnished 
expressly  for  particular  building. 

Materials  used  ''in  the  structure" — 
Means  that  they  must  be  used  as 
materials. 

Memorandum — Signature. 

Same — Insufficiency  of. 

Same — ^Verbatim   copy  of  contract. 

Mining  claims — Ae  to  what  are. 

Same — Iron  pipes,  joints,  machinery, 
etc. 

Same — Inclusion  of  land  held  under 
Spanish  grant. 

Same — "Is  a  structure.'' 

Same— Labor  upon  mine. 

Same — Same — Character  of  labor. 

Same — Land  held  under  agricultural 
patent. 

Same  —  Mill  erected  upon  mining 
claim. 

Same — Mining  and  millsite — In  gen- 
eral. 
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346,  347.  Same — Same — Mining  work. 
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348. 

349. 

350. 

351. 

352. 

353. 

354>  356. 

357. 

358. 
359. 

860. 

861. 

862, 363. 
364. 

365. 

366. 

367. 
368. 
369. 

370, 371. 

372. 
373. 

374. 
375. 

876. 

877. 

878. 

379. 

380-  382. 

383,  384. 

385. 
386. 

387. 
388. 


Same  —  Same  —  Same  —  Watchman 
taking  care  of  mining  claim  while 
same  is  shut  down. 

Same — Same — Miners'  liens,  fore- 
closure of. 

Same  —  Same  —  Same  —  Owner  not 
party. 

Same  —  Same  —  Same  —  Sale  under 
judgment. 

Same — Mining  machinerj  and  tools. 

Same — Oil-wells  included. 

Same — Same — ^Laborer  on   oil-wells. 

Modification  of  contract — ^Failure  to 
record. 

Moving  building. 

Municipalities — Public  improvements 
by — Equitable  garnishment. 

Necessity  for  writing  and  recorda- 
tion— A  contract  for  the  sale  of 
materials. 

Same  —  Employment  by  owner,  of 
carpenter  as  foreman. 

Same — Failure  to  record  contract. 

Same  —  Same  —  Materialman's  con- 
tract. 

Same — Oral  contract  not  recorded — 
Notice  of  nonliability. 

Same  —  Two  contracts  necessary, 
when. 

Same — ^Unrecorded  contract. 

Notice  of  lien. 

Same  —  Stating  name  of  reputed 
owner. 

Notice  to  withhold  payment  from 
contractor — Failure  to  give. 

Oral  contracts — Effect  of. 

Original  contractors — ^Who  are — Em- 
ployers aiid  employees. 

Papering  and  decorating  house. 

Parties — To  action  to  foreclose  me- 
chanics' lien. 

Same — Contractors — Joinder^  of  as 
codefendants. 

Same — ^Practice  in  actions  to  fore- 
closure of  materialman 's  lien. 

Pa3rment  in  instalments — Architect's 
certificate. 

Personal  action  —  Lien  under  me- 
chanics'-lien  act  is  but  collateral 
security. 

Personal  liability  of  owner — As  to 
geuerally. 

Persons  and  property  subject  to 
lien. 

Plans  and  drawing^s — Sun-print  copy. 

Plans  and  specifications  —  A  most 
important  part  of  building-con- 
tract. 

Same — Necessity  for  signing  and  fil- 
ing with  building-contract. 

Pleadings — Amendment  to  complaint 
as  to  plans  and  specifications. 

23tt2 


389. 
890. 

.891. 

892. 

393. 

394. 

895-  898. 

899. 

400. 

401. 
402. 

403, 404. 
405, 406. 

407. 

408. 

409-  412. 

418. 

414. 
415-  418. 

419,  420. 

421. 

422. 

423-  425. 
426,  427. 

428. 
429. 

430,  431. 

432. 

433. 

434. 
435. 
436. 

437,  438. 

439. 
440. 

441. 

442. 
443. 


Same— Completioii  of  building. 

Same — Labor  in  mining — ^Necessary 
allegations. 

Same  —  Ownership  —  Sufficient  aver- 
ment as  to. 

Same — ^Uncertainty  in  complaint. 

Same — Value  of  materials. 

Same — ^Verification. 

Power  supplied — Lien  for — Consti- 
tutionality and  interpretation  of 
statute. 

Premature  payment  by  owner — Ef-' 
feet  of. 

Prevention  of  performance  by  owner 
— Rights  and  liabilities  of  parties. 

Priorities — In  mechanics  '-lien  claims. 

Proceedings  to  perfect  lien — Claim 
of  lien. 

Same — Same — Excessive  claim. 

Same — Same — Piled    prematurely. 

Same — Same — Materialman. 

Same — Same — Sight  to  mechanics ' 
lien  is  purely  creature  of  statute. 

Same — Same — Signing  and  verify- 
ing. 

Same  —  Same  — '  *  Owner  or  reputed 
owner. ' ' 

Same — Effect  of  filing  lien. 

Same — Effect  of  errors  in  claim  of 
lien. 

Same — Same — Inadvertenoe  in  fail- 
ing to  allow  credit. 

Same — Failure  of  owner  to  make  and 
record  valid  contract. 

Same — Itemized  account — ^When  un- 
necessary. 

Same — Notice  of  claim — In  generaL 
Same — Same — Statement    of    condi- 
tions and  terms  of  contract. 
Same — Same — Sufficiency  of  notice. 

Same — Notice  of  completion — ^Monic- 
ipalf  corporations. 

Same — Notice  to  owner  to  withhold 
payments — Equitable  garnishment. 

Same  —  Same  —  Interest  allowed  on 
claims. 

Same — Same — Subsequent  payments 
by  owner. 

Same — Recordation  by  materialman. 

Same — Statutory  requisites. 

Same — Same — Conditions  of  contract 
— Claim  of  lien. 

Same — Sufficiency  of  description  of 
land  to  be  charged. 

Same — ''Trivial  imperfections." 

Same — Use  and  occupation  aa  com- 
pletion. 

Public  improvements  by  municipali- 
ties— Equitable   garnishment. 
Public  schoolhouse. 
Railroads — Lien  for  materials. 
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444.  Same — Same — Sufficiency  of. 

445-  447.  Becording  and  filing— Effect  of  fail- 
ure— Subcontractore,  materialmen, 
artisans,  and  laborers. 

448.  Same — Failure  to  file  plans  and  spec- 

ifications. 

449.  Same — Necessity  for. 

460.  Befnsal  of  supreme  court  to  grant 
rehearing  —  Must  not  be  under- 
stood as  approval  of  opinion  of 
district  court. 

451-  453.  Bight  to  lien — As  to  generally. 

454-456.  Same  —  As  to  property  subject  to 
lien. 

457-  459.  Same — Same— Homestead. 

460.  Same  —  Same  —  Public  property  not 

subject  to  mechanics'  lien. 

461.  Same — Action  to  foreclose  lien  where 

contractor  has  abandoned. 

462, 463.  Same — Same — No  lien  can  be  en- 
forced against  property  in  excess 
of  sum. 

464.  Same — Amount  of  lien — How  esti- 
mated. 

465, 466.  Same — Same — Abandonment  of  valid 
eontiaet,  amount  applicable  to 
liens. 

467.  Same — Amount  rabjeet  to  claims  of 

lienors. 

468.  Same — Same — ^Where  there  is  a  de- 

ficiency. 

469.  Same — Cartage. 

470.  Same — Claim  of  lien  by  surety  on 

contractor's  bond. 

• 

471.  Same — Concrete  '  *  forms ' ' — ^Material 

used  for. 

472.  Same — Constitutional  right  of  owner. 

473.  Same — Effect  of  valid  contract. 

474.  Same — Engineering  expert. 
475,476.  Same — ^Extent  of  lien. 

477.  Same — Farm    development,    consist- 

ing  of    ditches,    drains,    embank- 
ments, and  roads. 

478.  Same — Final  twenty-five  per  cent  of 

contract-price. 

479.  Same — ^"Forms'*  for  concrete. 

480.  Same — ^Furnishing  labor  and  mate- 

rial   to    subcontractor — ^Limit    of 
liability  of  original  contractor. 

481.  Same — Gardener — Planting  of  seed. 

482.  Same — Improvement  at  instance  of 

owner. 

483.  Same — Improvement  by  lessee. 

484.  Same  —  Same  —  Notice     of    lessor- 

owner. 

485.  Same  —  Same — Same — Constructive 

notice. 

486.  Same  —  Same  —  Same  —  Building 

partly  on  other  land. 

487,488.  Same — Same — Owner's  liability  for 
improvements  ordered  by  lessee. 


489. 

490. 
491. 

492, 493. 
494. 
495. 

496. 


497. 
498. 
499. 

500,^01. 

502. 

503. 
504. 


505. 


506. 

507-  509. 
510. 
511. 

512. 

513. 
514. 
515. 
516. 

517. 

518. 
519, 520. 

521. 
522, 523. 

524. 

525. 

526. 

527. 
528. 
529. 

530. 
531. 
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Same — Interest  in  the  land — Deed  of 
trust. 

Same — ^Lessor  of  teams,  etc. 

Same — ^Lien  for  actual  manual  la- 
bor. 

Same — Materialman  and  contractor. 

Same — ^Materialman's  right  to  lien. 

Same — Materialman  taking  mortgage 
— Effect  on  right. 

Same — Necessity  for  written  and  re- 
corded building-contract  —  To 
validity  of  contract. 

Same — Part  performance  only. 

Same — Persons  entitled. 

Same — Same — Furnisher  of  steam 
shoveL 

Same — Premature  payments — In  gen- 
eral. 

Same — Same — Surety  on  bond  not 
released. 

Same — Same — To  subcontractor. 

Same — ^Public  improvements  of  mu- 
nicipalities —  Equitable  garnish- 
ment. 

Same  —  Becovery  on  contractor 's 
bond — ^Failure  to  %Sa  claim — ^Be- 
lease  of  surety. 

Same — Statutory  provision  essential 
—  Constitutional  provision  not 
self -executing. 

Same — Subcontractor — In  generaL 
Same — Same — ^Apportionment. 
Same — Superintendent  of  oil-mining 
company — Not  entitled  to  lien. 

Same  —  Surety  upon  building  con- 
tractor's bond. 

Same — Ten-day  period. 

Same — Traveling  expenses. 

Same — ^Variance  in  claim  of  lien. 

Same — ^Wages  of  cook  for  laborers 
of  subcontractor. 

Service  of  notice— As  to  generally. 

Set-off — Bight  of  by  owner. 

Shipping — Lien  upon  vessel. 

Sidewalks — Construction  of  in  cities. 

State  is  not  bound  by  general  words 
in  statute. 

Statement  as  to  payments — In  build 
ing-contract. 

Steana  plant — Putting  upon  a  foun- 
dation prepared  by  owner. 

Steam  shovel — ^Lien  for  rental  of 

Municipal  improvement. 

Street  work — Lien  of  mechanic  for. 

''Structure"— Definition  of  term. 

Same — Drains,  ditches,  embankments, 
and  roads  in  farm  improvement. 

Same — Mine  is  a  **  structure. " 

Subcontractor — Bond  of — Default  of 
subcontractor  —  Premature  pay- 
ment by  contractor — Effect  of. 
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539, 540. 

541. 

542. 

543. 

544. 

545. 
546. 
547. 

548. 

549, 550. 
551. 

552. 
553-  555. 

556. 
557-  563. 

564. 
565. 

566-  569. 
570,  571. 

572. 

573. 

574. 
575. 

576. 

577. 
678,  579. 

580. 

581. 

582. 

583. 


532.  Same — Contraet  of. 

533.  Same — Labor  of  employees  of. 

534.  Sime— Liability  of. 

535.  Same — May  have  judgment  against 

contractor. 

536.  Bame — Premature  payments  to. 

537.  Same — Relation  to  owner. 

538.  Same  —  Same  —  No   personal   judg- 

ment. 

Substantial  departure  of  building- 
contract  from  statutory  requisites 
— As  to  effect  of. 

Same — ^Provisions  for  premature  pay- 
ing of  the  twenty-five  per  cent. 

Superintendent  of  oil-mining  com- 
pany— Not  entitled  to  lien. 

Swings  and  seats — Used  in  connec- 
tion with  dancing  halls. 

Taking  additional  security  by  lienor 
—Effect  of. 

Temporary  structure — In  general. 

Same — Use  of. 

Traveling  expenses — Provided  for  in 
contract. 

' '  Trivial  imperfections ' ' — Question 
of  fact. 

"Value"— Definition  of  term. 

Same — Statement  of  value  of  service 
or  materials  furnished. 

"Value"  of  work  done— Ls  what. 

Variance — In  general. 

Verification  of  claim. 

Void  building-contracts — An  unre- 
corded contract  is  void. 

Same — Contractor  is  agent  of  owner. 

Same — For  failure  to  sign  and  file 
specifications. 

Same — ^Parties  affected. 

Same — ^Bights  of  contractor. 

Same — Strict  construction  of  statute. 

Same — *  *  Wholly  void ' ' — Has  same 
meaning  as  ' '  void. ' ' 

Wages  of  cook — For  laborers  of  sub- 
contractor. 

"Wagon-road  or  other  structure" — 
Refers  to  what — Public  highway 
not  included. 

Watchman  at  mine — As  to  right  to 
lien. 

Same — Idle  mine. 

Same — Watchman,  bookkeeper,  cook, 
etc.,  not  entitled  to  lien. 

Work  done  by  owner — Time  for  fil- 
ing claim. 

Same — ^Same — Constitutional  provi- 
sion. 

Written  contract — For  building  or 
improvement — Necessity  for. 

Same — Improvement  not  exceeding 
one  thousand  dollars  —  Prior  to 
amendment  of  1911. 


1.  Editorial  motet  The  mechanics'-lien 
law  is  one  of  the  parts  of  the  Code  of 
Civil  Procedure  which  has  undergrone  such 
radical  changre  at  the  hands  of  the  leerisla- 
ture  that  scarcely  a  section  is  the  same  as 
it  was  wlien  the  first  edition  of  this  work 
appeared,  and  many  of  the  decisions  made 
under  the  provisions  of  the  various  sec- 
tions as  they  formerly  stood  are  not  "fit" 
under  the  sections  as  they  are  at  present: 
yet  these  cases  have  a  present  value,  or  at 
least  may  have  a  present  value,  and  for 
that  reason  can  not  be  discarded.  The  cases 
heretofore  rendered  by  the  courts  of  the 
state  contain  a  history  of  the  development 
of  the  doctrine  of  mechanics*  liens  in  the 
state,  tog-ether  with  the  reasons  therefor, 
and  have  a  permanent  value  in  that  reerard. 
But  in  the  use  of  these  cases  as  authorities, 
the  provisions  in  existence  at  the  time 
and  under  which  the  particular  case  was 
decided  should  be  carefully  consulted  and 
industriously  correlated  with  the  respective 
and  correspondingr  sections  as  they  now 
stand. 

2.  As   to   theory   of   meckaaicv'-Iieii   law. 

— The  doctrine  which  is  the  underlying 
principle  of  the  entire  theory  of  the  me- 
chanics'-lien law  Is  that  the  owner  of  real 
property  havlngr  either  by  his  own  act  or 
that  of  another,  with  his  consent  or  knowl- 
edge, procured  the  improvement  of  such 
property  and  received  the  benefit  of  the 
labor  or  material  of  another  thereby  is 
deemed  to  have  created  an  equitable  lien 
upon  the  premises  to  secure  the  payment 
of  the  value  of  such  labor  and  materials. 
He  is  like  the  owner  of  property  who  stands 
knowingly  and  silently  by  and  sees  another 
person  sell  such  property  to  an  innocent 
purchaser  who  believes  the  seller  to  be  the 
owner  and  so  believing  parts  with  value  for 
it. — Gentle  v.  Britton,  158  Gal.  828.  Ill 
Pac.  9. 

Am  to  VBCoiuitltiitloBality  of  proviaioB  for 
priorttiea.  given  by  former  section  1194, 
post,    see    par.    93,    this    note. 

3.  AbaadoMmeMt  by  contmetor— !■  gen- 
^rmh — When  the  contractor  abandons  the 
work  and  the  owner  completes  it  under  the 
right  reserved  in  the  contract,  the  work  of 
completion  is  deemed  to  be  done  under  the 
contract;  yet  the  contractor  is  entitled  to 
receive  only  any  surplus  over  and  above 
the  cost  of  compl^ion. — O'Brien  v.  Gari- 
baldi, 16  Cal.  App.  623,  116  Pac.  249. 

As  to  abaMdoBiiieBt  of  vrork  by  contrac- 
tor, see  pars.  11-14,  this  note. 

4.  Where  an  order  by  contractor  to 
owner  to  pay  a  sub-contracting  plasterer, 
was  conditionally  accepted  to  be  paid  out 
of  the  completion  payment,  and  the  con- 
tractor abandoned  the  contract  and  the 
owner  was  compelled  to  complete  it,  the 
residue  of  the  completion  payment  after 
deducting  the  cost  of  completion  was  dis- 
tributed pro  rata  to  llenholders,  including 
the  plasterer,  and  there  was  no  further 
liability    of    owner    under   such    conditional 
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order. — O'Brien  v.  Molinari,  16  Cal.  App.  526, 
115    Pac.    262. 

6.  If  the  contractor  abandons  work  un- 
der such  construction  contract,  and  his 
surety,  without  objection,  completes  the 
contract  in  accordance  with  changres  therein 
niaie  and  demands  and  receives  payment 
therefor,  the  surety  can  not  successfully 
maintain  that  the  chang'es  were  outside  the 
terms  of  the  written  contract,  or  that  they 
were  made  without  his  consent. — Watterson 
V.  Owens  River  Canal  Co.,  26  Cal.  App.  247, 
143    Pac.    90. 

6.  In  completinflT  the  work  under  the  un- 
recorded contract,  the  surety  stands  in  the 
place  of  his  principal,  the  contractor,  and 
hence  is  not  entitled  to  a  lien,  under  above 
section  118S  for  the  value  of  anything  furn- 
ished or  done,  but  he  is  limited  in  his 
recovery,  as  in  like  circumstances  the 
contractor  would  be,  by  the  contract-price 
named  in  the  written  agreement,  after  ad- 
justment of  all  additions  and  deductions 
due  to  chancres  in  the  work  as  it  pro- 
B^ressed,  and  also  after  allowinsr  of  the 
proper  credits  for  payments  made  by  the 
owner. — ^Watterson  v.  Owens  River  Canal 
Co.,   25  Cal  App.  247,  143  Pac.  90. 

7.  Abamdomment  of  coHtmct<^Aa  to  rtirkta 
and  Itabllltles  of  partiea. — Where  a  contrac- 
tor, under  a  valid  building-contract  with 
a  city,  after  part  performance  thereof, 
abandoned  the  contract,  leaving*  materials 
on  the  ground  acquired  for  use  in  the 
building,  the  city,  as  owner  of  the  build- 
ing, becomes  the  owner  of  such  material, 
under  former  section  1200,  post,  and  is  en- 
titled to  use  the  same  in  completing  the 
building  according  to  the  contract:  and  the 
fact  that  the  building  is  not  subject  to  any 
lien  can  not  affect  the  city's  right  to  such 
materials,  nor  can  Its  rights  be  defeated 
by  any  attempt  of  the  contractor  to  trans- 
fer the  same  absolutely,  or  by  way  of  se- 
curing his  creditors. — Quarcaroll  v.  City 
of  Sonoma,  18  CaL  App.  400,  409,  410,  411, 
123   Pac.   688. 

A  a  to  abaadoaBiOBt  of  eontmct,  see  pars. 
466,'  466,  this  note. 

ec,   only,    see    par. 


As    to    part    porf< 

497,  this  note. 

A  a     to     proToatloa     of     perfonuaaee     by 
owaer»  see  par.  400,  this  note. 

8.     Same «- Application     of      paymemta* — 

Where  a  contract,  which  has  been  duly  exe- 
cuted and  tiled  as  provided  by  above 
section,  has  been  abandoned  before  comple- 
tion, and  the  payments  made  by  the  owner 
under  the  provisions  of  the  contract  exceed 
the  value  of  the  work  done  and  materials 
furnished,  estimated  by  the  standard  of  the 
whole  contract  price,  no  part  of  the  con- 
tract price  Is  applicable  to  the  payment  of 
liens,  but  Hen  claimants  must  look  to  their 
personal  claim  against  the  contractor. — 
Hoffman-lfarks  Co.  v.  Spires,  154  Cal.  114, 
97  Pac.  152;  Raphael  Co.  ▼.  Grote,  154  Cal. 


188,  97  Pac.  155;  Scheerer  &  Co.,  Inc.  ▼. 
Deming,  154  Cal.  141,  97  Pac.  156. 

9.  In  determining  the  value  of  the  work 
done  and  materials  furnished  up  to  the 
time  of  abandonment,  it  is  proper  to  con* 
sider  not  only  the  value  of  such  work  and 
materials,  but  also  the  value  of  the  i^ork 
left  undone  and  the  materials  necessary 
to  the  completion  of  the  contract  left  un- 
furnished.— Hoffman-Marks  Co.  v.  Spires, 
151  Cal.  117,  97  Pac.  152;  Scheerer  A  Co., 
Inc.    V.   Deming,    154   CaL    142,    97    Pac.    155. 

10.  Same— Flmdlnga  aa  to  wllfal  abam- 
doament  of  eoatract  by  contractor  indi- 
cates breach  by  him  of  his  agreement  and 
is  inconsistent  with  bona  flde  attempt  to 
perform  his  contract. — ^Marchant  v.  Hayes, 
117  Cal.  669,  672,  49  Pac.  840. 

Aa  to  fladiaga  on  forecloaare  of  Hen- 
elalm  generaUy,  see  pars.  258-267.  this  note. 

11.  Abandonment  of  %vork  by  contraetor, 

— The  rule  of  former  section  1200,  post, 
flxing  the  portion  of  the  contract  price  ap- 
plicable to  the  liens  of  other  persons  than 
the  contractor  where  he  abandons  the  work 
before  completion,  is  not  an.  invasion  of 
the  constitutional  rights  of  the  owner  where 
the  application  of  the  section  results  in  the 
payment  by  him  of  a  total  sum  in  excess  of 
the  contract  price. — O.  Oanahl  Lumber  Co. 
▼.  Weinsveig,  168  Cal.  664,  1^3  Pac.  1026. 

Aa    to    abandonment    by    contractor,    see 

pars.  3-6,  this  note. 

12.  Damages  claimed  by  the  owner  of  a 
building  for  loss  of  rents  occasioned 
through  failure  of  the  contractor  to  finish 
the  building  within  the  time  agreed,  can 
not  be  deducted  from  the  fund  available 
to  lienors  where  the  contractor  has  aban- 
doned his  contract. — G.  Oanahl  Lumber  Co. 
▼.  Weinsveig,  168  Cal.   664,   143  Pac.  1026. 


13.  Same— Not  lee  to  iritbkold  payments. 

— ^Where  one  who  has  furnished  materials 
to  the  contractor  for  the  construction  of 
school  building  serves  notice  on  the  school 
district,  after  the  contractor  has  aban- 
doned work  on  the  uncompleted  building 
and  at  a  time  when  he  has  received  all  pay- 
ments to  which  he  is  entitled,  to  withhold 
sufllcient  money  to  pay  the  claim  of  the 
materialman,  the  school  district  is  not 
thereby  in  any  way  made  liable  to  the  ma- 
terialman, under  section  1184,  post. — Dorris 
V.  Alturas  School  District,  25  Cal.  App.  30, 
142  Pac.  796. 

Aa  to  atop-notlee»  see  post,  8  1184  and 
note. 

14.  Such  notice  has  the  effect  of  a  gar- 
nishment of  any  money  coming  to  the  con- 
tractor which  is  in  the  hands  of  the  owner, 
and  the  extent  of  the  owner's  liability  to 
the  materialman  Is  measured  by  the  own- 
er's liability  to  the  contractor. — Dorris  v. 
Alturas  School  District,  25  Cal.  App.  80,  142 
Pac.  795. 

15.  Action  for  labor  aad  material. — In  an 

action  in  assumpsit  to  recover  a  balance  due 
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as  the  reasonable  value  of  labor  performed, 
materials  furnished,  and  money  advanced  In 
the  construction  of  a  certain  building, 
where  the  defendant  Interposed  a  fireneral 
denial  and  also  a  counter-claim  in  which 
they  set  up  a  claim  for  damages  for  breach 
of  the  contract,  the  so-called  counter- 
itiaim  amounted  to  nothing:  more  than  a 
iieneral  denial  and  the  subject  of  the  coun- 
fer-claim  could  have  been  proved  under  the 
general  denial. — Hansbrough  v.  Mann,  26 
Cal.  App.  261,  146  Pac.  896. 

16.  In  such  a  case  evidence  of  the  value 
of  the  lot  and  improvements,  while  not 
the  best  evidence,  was  admissible  for  the 
purpose  of  showing  that  the  building 
should  have  brought  in  a  greater  revenue 
and  would  have  done  so  but  for  the  defec- 
tive workmanship  and  the  difficulty  of  se- 
curing tenants  in  a  badly  constructed  and 
leaky  building. — ^Hansbrough  ▼.  Mann,  26 
Cal.  App.  261,  146  Pac.  896. 


17.  Same— Ob  boad— Tim«  of  commeMC- 
Ins. — The  amendment  of  1911  (Stats.  1911, 
p.  1422)  to  the  statute  passed  March  27, 
1897,  requiring  the  giving  of  a  bond  to 
secure  payment  of  lien-claims  upon  public 
work,  applies  to  a  contract  which  was  com- 
pleted before  the  passage  of  said  amend- 
ment; and  where  the  contract  was  com- 
pleted prior  to  February  26,  1912,  but  the 
claim  was  not  filed  until  April  12,  1912. 
and  a  suit  on  the  bond  was  begun  July  18, 
1912,  the  claim  was  filed  and  the  suit  begun 
in  time,  as  said  amendment  extended  the 
time  of  filing  the  claim  from  thirty  days  to 
ninety  days  and  the  time  for  bringing  suit 
on  the  bond  from  ninety  days  to  six  months. 
—Asbestos  Mfg.  &  Supply  Co.  v.  American 
Bonding  Co.,  25  Cal.  App.  641,  145  Pac.  107. 

18.  In  such  a  case,  where  the  enlarge- 
ment of  the  time  for  filing  the  claim  and  be- 
ginning the  suit  was  made  before  the  time 
had  arrived  In  which  either  of  said  steps 
could  be  taken  under  the  old  statute,  the 
extension  of  time  operated  merely  as  a 
modification  of  the  remedy  and  did  not  im- 
pair the  obligation  of  the  contract. — As- 
bestos Mfg.  &  Supply  Co.  V  American 
Bonding  Co.,  25  Cal.  App.   641,  145  Pac.   107. 

19.  It  is  held  in  this  action  that  the  bond 
sued  on,  which  seems  to  follow  closely  the 
language  of  the  statute,  and  specifies-  that 
it  was  given  as  required  by  the  act  of  the 
legislature,  entitled  "An  act  to  secure  the 
payment  of  claims  of  materialmen,  me- 
chanics or  laborers  employed  by  contrac- 
tors upon  state,  municipal  or  other  public 
work,  approved  March  27,  1897,"  sufficiently 
conforms  to  the  requirements  of  the  statute. 
— Asbestos  Mfg.  &  Supply  Co.  v.  American 
Bonding  Co.,  26  Cal.  App.  641,  145  Pac.  107. 

20.  Agents  of  owner— As  to  generally. — 

Person  not  expressly  authorized  by  owner 
of  mine  to  act  in  his  behalf  can  not  be 
held  to  be  constructive  agent  of  such  owner 
under  provision  of  statute,  unless  he  is  per- 
son having  charge  of  mining,  as  provided 
in    statute.      This    means    that    person    thus 


in  charge  of  mine  was  doing  some  work 
upon  mine  itself,  for  purpose  of  extracting 
ores  therefrom. — Williams  v.  Hawley,  144 
Cal.  97,  99.  108,  77  Pac.  762. 

As  to  ntinlng  elnlaui  and  mlnomln  and 
Uea  of  lnboren»  etc.,  on,  see  pars.  335-356, 
this  note. 


An  to  ponon  In  ponacaalon  not  made  tke 
ng^ent  of  the  owner,  see  par.  25,  this  note. 

21.  Agent  referred  to  in  above  section 
must  be  agent  of  owner  of  building,  mine, 
or  improvement. — Reese  v.  Bald  Mt.  Consol. 
Gold  Min.  Co.,  138  Cal.  285,  287,  65  Pac.  578. 

22.  Same— Deelaratloaa  aad  aets  of  al- 
leged agent*  under  provisions  of  our  me- 
chanlcs'-Ilen  law,  are  admitted  to  estab- 
lish prima  facie  fact  of  agency. — Donohoe 
V.  Trinity  Consol.  Gold  A  S.  Min.  Co..  113 
Cal.  119,  123,   45  Pac.  259. 

23.  Same— Finding  that  person  vraa  In 
poasesslon  of  premises  under  contract  with 
owner,  and  that  contract  authorized  such 
person  to  occupy  and  hold  possession,,  and 
to  make  Improvements  and  prosecute  de- 
velopment work,  and  prospect  in  mine.  Is 
not  finding  that  such  person  was  agent  of 
owper  within  meaning  of  section,  nor  is  it 
finding  that  he  was  contractor,  subcon- 
tractor, or  builder,  nor  that  he  was  person 
having  charge  of  any  mine,  or  construc- 
tion, alteration,  or  repair  of  any  build- 
ing, or  other  Improvement. — ^Reese  v.  Bald 
Mt.  Consol.  Gold  Min.  Co.,  133  Cal.  286,  287. 
65  Pac.  578. 

As  to  VndinKs  generally,  see  pars.  259-267. 
this  note. 

24.  Same— •Same— Fallnre  to  And  upon  la- 
sne  of  ageney,  where  work  is  alleged  to  have 
been  performed  at  Instance  of  person  in 
possession  of  premises,  is  error  because 
finding  in  such  case  is  material. — Reese  v. 
Bald  Mt.  Consol.  Gold  Min.  Co..  133  Cal.  285. 
288,  65  Pac.  678.  See  Soto  v.  Irvine.  60  Cal. 
436;  Spect  v.  Spect,  88  Cal.  437,  439,  22  Am. 
St.  Rep.  314,  IS  L.  R.  A.  187,  26  Pac.  203; 
Malone  v.  Bosch,  104  Cal.  680,  681,  38  Pac. 
616. 


25.  Same — ^Person  In  poaseaalon  not  made 
agent  of  owner. — The  provisions  of  *  the 
above  section  and  of  section  1191,  post,  are 
not  to  be  construed  as  making  the  person 
in  possession  of  the  property  or  the  reputed 
owner  the  agent  of  the  real  owner,  and 
for  that  reason  unconstitutional  as  depriv- 
ing the  real  owner  of  his  property  against 
his  will,  but  declare  that  an  owner  or 
person  having  any  interest  in  the  property 
who  has  knowledge  of  an  improvement  be- 
ing constructed  on  his  land  and  who  per- 
mits the  improvement  to  be  made  and  re- 
ceives benefit  of  it,  must  pay  for  it, — Allen 
V.  Wilson,  178  Cal.  674,  174  Pac.  661. 

As  to  person  not  ezpreaalT'  anthorlsed  by 
owner  of  mine,  see  par.  20,  this  note. 

ag.  Same— Presamptloa  raised  by  above 
section  that  person  in  charge  of  mine  is 
agent  of  owner  for  purpose  of  employing 
labor    may    be    repelled    by    other    proof. 
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Jurgrenson  v.  Diller,  114  Cal.  491,  492,  55  Am. 
St.  Rep.  83,  46  Pac.  610.  See  Donohoe  ▼. 
Trinity  Consol.  Gold  ft  S.  Min.  Co.,  113  Cal. 
119.   45  Pac.  259. 

27.  Sane— Same — Overtkrow  of« — Owner 
or  other  person  in  interest  migrht  overthrow 
presumption  arising:  from  declarations  and 
tKcta  of  allegred  agrent  as  to  his  affency,  by 
proof  of  want  of  knowledgre  of  employment 
of  alleged  agrent,  coupled  with  showing: 
that  he  had  exercised  ordinary  care  In  prem- 
ises; but  where  no  such  proof  is  offered,  and 
•evidence  supporting:  ag:ency  stands  uncontra- 
dicted, flndingrs  of  court  will  not  be  dis- 
turbed on  appeal. — Donohoe  v.  Trinity  Con- 
sol.  Gold  ft  6.  Min.  Co..  118  Cal.  119,  124, 
45  Pac.  259. 


Alteration  of  bvlldtec^— In  veaeral^-— 

The  surfacing:  and  waxing  of  the  floor  of  a 
loft  in  a  building:,  at  the  Instance  of  the 
lessees,  to  make  it  suitable  for  dancing 
purposes,  is  an  "alteration"  to  a  part  of  the 
bulldlngr,  within  the  meaning  of  above  sec- 
tion, and  the  contractor  doing  or  furnishing 
the  work  is  entitled  to  a  lien  therefor  If 
the  owner  fails  to  post  notice  of  nonlia- 
hllity  under  section  1192,  post,  although  it 
•does  not  appear  that  the  work  is  of  any 
benefit  to  the  owner  of  the  building. — Hard- 
wood Interior  Co.  v.  Bull,  24  Cal.  App.  129, 
140    Pac.    702. 

29.  In  an  action  to  foreclose  such  lien, 
the  mere  fact  that  the  Hen  speaks  of  the 
work  detailed  therein  as  an  "Improvement" 
can  not  be  regarded  as  creating  a  substan- 
tial variance  between  the  lien  and  the 
proof. — Hardwood  Interior  Co.  v.  Bull,  24 
Cal.  App.  129,  140  Pac.  702. 

SOi.  Amemdmeiit  of  1887,  etcw— Coaatrac- 
tiom  of. — ^As  to  construction  of  all  the 
amendments  to  the  mechanlcs'-lien  law  and 
to  the  law  itself,  see  pars.  106-110,  this  note. 


81  •  Arcllltect— Power  of  to  ckamge  tei 
of  contract. — ^An  architect  who  has  been 
employed  to  prepare  plans  and  specifica- 
tions and  superintend  the  work  and  see  that 
the  contractor  complies  with  the  contract, 
has  no  implied  power  to  change  the  terms 
of  the  contract  entered  into  between  the 
owner  and  contractor  for  the  purpose  of 
constructing:  a  building  in  accordance  with 
such  plans  and  specifications. — Brown  v. 
Coffee.  17  Cal.  App.  385,  121  Pac.  309,  311. 

Aa  to  effect  of  architect'*  ccrtillcatc, 
where  the  eomtract- price  la  payable  In  in- 
atnlmcnta,  see  par.  71,  this  note. 

32.  Aaaifrnmcnta  by  contractor — Mcchan- 
icB*-licn  law  soTcrna,  when.  —  Where  a 
building  contractor  assigns  twenty-five  per 
cent  of  the  contVact-prlce  payable  within 
a  specified  time  after  the  completion  of  the 
work,  the  assignment  is  subject  to  the 
operation  of  the  lien  law. — ^Lowry  ▼.  Law, 
27  Cal.  App.  483,  150  Pac.  660. 

38.  '^Beatowcd"  «-  Conatmctlon  aa  to 
meaning  of  word  as' used  In  mechanics'-lien 
law,  see  par.  112,  this  note. 


84.  Bond  of  contractor  —  Action  on  by 
owner— Attorney's  feea  and  loaa  of  rentaln. 

—In  an  action  by  an  owner  on  the  bond  of 
a  contractor  the  loss  of  rentals  because  of 
delay  In  completion,  and  attorney's  fees  in- 
curred in  defending  suits,  are  proper 
charges  as  damages  In  favor  of  the  owner 
against  the  contractor  and  against  the 
surety  on  the  contractor's  bond. — Bird  v. 
American  Surety  Co.,  176  Cal.  625,  166  Pac. 
1009. 

Aa  to  conatitntlonallty  of  provlalon  for 
attomey'a  feea  In  mechanlca'-llen  law,  see 
pars.   96,   97,  this  note. 

Aa  to  definition  of  term  '^contmetor,"  see 

par.  162,  this  note. 

Aa  to  bond  irlv«a  hy  contractor  for  con- 
atmctlon of  achoolhonao  binding  npon  anch 
contrnctor    althongh    not    within    letter    of 

above  section,  see,  post,  S  1203  and  note  par. 
11, 

85.  Same «- Fallvre  to  lllo  bond-~I>len 
daimanta— Right  to   forocloao  on  property. 

— In  the  case  of  a  building-contract,  where 
no  bond  has  been  filed,  with  good  and  suffi- 
cient sureties,  in  compliance  with  the  re- 
quirements of  the  above  section.  Hen  claim- 
ants are  entitled  to  a  Judgment  to  foreclose 
his  lien  upon  the  land  of  the  owner,  Irre- 
spective of  the  amount  due  from  the  owner 
to  the  contractor. — ^Tyler  v.  J.  I.  Metrovich 
Building  Co.,  —  Cal.  App.  — ,  190  Pac.   208. 

86;.  Same  «—  Same  •^  Allegations  eaaential 
to  recovery. — In  a  case  in  which  no  bond 
has  been  filed  by  the  contractor  in  com- 
pliance with  the  requirements  of  the  above 
section,  to  entitle  a  lien  claimant  to  a  fore- 
closure upon  the  property  of  the  owner, 
irrespective  of  the  amount  due  from  the 
owner  to  the  contractor,  it  is  essential  to 
allege  in  the  complaint  that  the  terms  of 
the  above  section  have  not  been  complied 
with. — Tyler  v.  J.  L  Metrovich  Building  Co., 
—  Cal.  App.  — ,  190  Pac.  208. 

87.     Same— Failnre    to    llle    plana^-ESffcct 

of. — Bond  given  by  contractor  to  owner  of 
building  guaranteeing  performance  of  con- 
tract according  to  conditions  thereof  is 
binding  upon  sureties  notwithstanding  tliat 
plans  and  specifications  are  not  filed  with 
county  recorder. — Blythe  v.  Robinson,  104 
Cal.  239,  37  Pac.  904;  McMenomy  v.  White, 
115  Cal.  839,  344,  47  Pac.  109. 

Aa  to  drawlnga,  plana  nnd  apecldcatlona, 

see  pars.  175-178,  385-387,  this  note. 

Aa   to   ming  and   recording   contract,   see 

par.  198,  this  note. 

38.  Same— Filed  bond— Lien  daimanta-* 
Extent  of  recovery. — In  the  erection  of  a 
building  where  a  bond  has  been  filed  com- 
plying with  the  requirements  of  the  above 
section,  and  It  Is  equitable  to  do  so,  the 
court  must  restrict  recovery  by  lien  claim- 
ants from  the  owner  of  the  property  to  the 
aggregate  amount  found  due  from  the 
owner  to  the  contractor. — Tyler  v.  J.  I. 
Metrovich  Building  Co.,  —  Cal.  App.  — ,  190 
Pac.  208. 
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39.     Same— In  favor  of  owner  only^-Prop- 
erty  not  rellcTed  from  Unblllty.^ — In  a  case 
in    which    a    buildingr-contractor's    bond    is 
not  conditioned  for  payment  In  full  of  the 
claims   of  all   persons   performinff  labor   or 
furnlshingr  materials  to  be  used  in  the  work, 
and   is  not   by   its  terms  made   to   inure   to 
the    benefit    of    any    and    all    persons    who 
might  perform  labor  upon   or  furnish  ma- 
terials to  be  used  in  the  work  described  in 
the  contract,  as  required  by  the  provisions 
of    the    above    section,    but    which,    on    the 
other  hand,   contains  the  express  condition 
that  no  rigrht  of  action  shall  accrue  upon  or 
by  reason  thereof  to  or  for  the  use  or  bene- 
fit   of   any   other   person    than    the    obligree 
therein  named,   and  that   the   obligration  of 
the  surety  is  and  shall  be  construed  strictly 
as   one   of   suretyship   only,   is   not   such   a 
bond  as  relieves  the  owner  from  liability  or 
his  property  from  liens   under  the  statute. 
— Terry    v.    Southwestern    Building    Co.^   43 
Cal.  App.  866,  186  Pac  212. 


40.  Same  —  Liability  of  aaretlcs  —  Void 
eontract* — Party  who  grlveli  bond  as  inde- 
pendent security  and  thereby  induces  an- 
other to  make  full  payment  of  contract- 
price  for  construction  of  buildingr  is  In  no 
position  to  deny  liability  upon  it;  and  if  in 
order  to  sustain  an  action,  it  is  necessary 
that  bond  should  be  based  upon  valid  build- 
ing-con  tract,  it  will  be  held  that  obligror.is 
estopped  to  dispute  truth  of  particular  re- 
citals contained  in  bond  as  to  such  con- 
tract.— Kiessiff  ▼.  Allspaugrh,  91  Cal.  234, 
238,  27  Pac.  662. 

A«  to  void  balldlns-eontract,  see  pars. 
567-573,   this   note. 

41.  Bond  is  not  void  although  contract 
for  performance  of  which  it  Is  given  is  void 
under  provisions  of  above  section. — Kiessig 
V.  Allspaugh,  99  Cal.  462,  454,  34  Pac.  106, 
disapproving  doctrine  in  Schallert-Oanahl 
Lumber  Co.  v.  Neal,  90  CaL  213,  27  Pac.  192. 

42.  Bond  given  upon  contract  void  un- 
der statute  for  failure  to  record,  purpose  of 
which  was  not  to  secure  plaintiff  reimburse- 
ment for  any  damage,  is  an  obligation  ere-" 
ated  by  law  and  exists  independently  of 
building-contract  and  is  not  affected  by  any 
defect  therein. — Kiessig  v.  Allspaugh,  91 
Cal.  234,  237,  27  Pac.  662. 

43.  Same— Not  complying  with  reqalre- 
mentn  of  above  aectloa— Owner  not  relieved 
from  liability. — In  a  case  in  which  the 
building-contractor  entered  into  a  bond  in 
a  sum  but  one-half  of  the  estimated  cost  of 
the  building,  which  bond  was  not  condi- 
tioned for  the-  payment  in  full  of  the 
claims  of  all  persons  performing  labor  upon 
or  furnishing  materials  to  be  used  in  the 
building,  and  which  bond  by  its  terms  was 
not  made  to  inure  to  the  benefit  of  any  and 
all  persons  who  might  perform  labor  upon 
or  furnish  materials  to  be  used  in  the 
work  described  in  the  contract,  but  con- 
tained a  provision  to  the  effect  "that  no 
right  of  action  shall  accrue  upon  or  by 
reason  hereof  to  or  for  the   use  or  benefit 


of  any  one  other  than  the  obligee  herein 
named,  and  that  the  obligation  of  the  com- 
pany is  and  shall  be  construed  strictly  &s 
one  of  suretyship  only,"  the  bond  was  held 
not  to  relieve  the  owner  from  liability  un- 
der the  above  section  for  work  done  and 
materials  furnished. — Terry  v.  Southwest- 
ern Building  Co.,  43  Cal.  App.  366,  186  Pac 
212. 

44.     Same — ^Recovery    on— FlUas    of    lleM 
eoaentlal   to. — ^Under   the   provisions   of   the 
mechanics' -lien  law.  those  persons  who  have 
filed  their  claims  of  lien  are  entitled  to  re- 
cover upon  the  statutory  bond  of  the  con- 
tractor furnished  In  pursuance  with  the  re- 
quirements of  the  above  section. — ^Robinson 
&  Fisher  Co.  v.  Chicago  Bonding  &  Surety- 
Co.,  36  Cal.  App.  660,  170  Pac.  866;  Crane  Co. 
V.  Maryland  Casualty  Co.,  37   Cal.  App.  87, 
178  Pac.  494.  following  doctrine  in  Hubbard 
V.  Jurian.  86  Cal.  App.  757,  170  Pac.  1098. 

4Sk     Same — Same — Prcvlona  fllln^  of  elalm 
aot  required. — In  the  case  of  a  building  Im- 
provement in  which  the  building  contractor 
furnishes    the    bond    provided    for    in    the 
above  section,  as  amended   in   1911.   to   se- 
cure payment  of  claims  for  labor  and  ma- 
terials to   be  furnished  in  the  construction 
of  such   building,  which  Is  expressly  made 
to  Inure  to  the  benefit  of  all  persons  who 
perform  labor  upon  or  furnish  materials  to 
be  used  In  the  work  described  in  the  build- 
ing contract,  and  which  also  provides  that 
any   and   all    such   persons   shall    have   and 
are  given  a  right  of  action  to  recover  upon 
the  bond  against  the  principle  and  surety, 
"or  either  of  them,"  in  any  suit  brought  to 
foreclose    mechanics'    liens,    which   may    be 
filed  by  any  such  persons,  or  any  of  them, 
upon    the   property   mentioned    in   the   con- 
tract,  "or  in  a  separate  suit  brought  upon 
the  bond,'*  suit  may  be  brought  by  laborers 
or  materialmen  upon  the  bond  without  per- 
fecting   their    claims    by    filing    a    verified 
lien,  as  provided  by  the  provisions  of  section 
1187,   post. — General  Electric  Co.   v.  Ameri- 
can Bonding  Co..  180  Cal.  675.  182  Pac.  444. 

46.  Same  — Reqnleite  for  proteetlon  of 
owner.— The  bond  provided  for  In  the  above 
section  is  required  to  be  furnished  for  the 
express  purpose  of  protecting  laborers  and 
materialmen.  The  necessity  of  duty,  there- 
fore devolves  upon  the  owner  to  require  a 
bond  that  will  continue  good  at  least  until 
the  period  has  expired  during  which  labor- 
ers and  materialmen  can  avail  themselves 
of  the  benefit  afforded  by  such  bond,  and 
this  not  alone  for  the  protection  of  the 
laborers  and  materialmen,  but  also  for  his 
own  protection  in  the  matter  of  the  limita- 
tion of  the  recovery  which  may  be  had 
against  him  In  case  of  the  contractor's  fail- 
ure to  pay.— S.  R.  Frazee  Co.  v.  Arnold,  46 
Cal.  App.  74,  188  Pac.  822. 

47.  Same— Svretica  on  eontraetor^a  bond 
— InralHclent— Jvdsment    a«alnat    owner. 

Where  the  sureties  upon  a  contractor's  bond 
given  pursuant  to  the*  requirements  of  the 
above   section   are   inadequate,   one   of   the 
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sureties     being:     wholly     unqualified     as    a       nessy  v.  American  Surety  Co.,  138  Cal.  643, 


surety  at  any  time  durinsr  the  life  of  the 
bond  and  the  other  surety  bein^  possessed 
of  such  property  owner  as  might  reason- 
ably be  expected  to  be  preserved  inviolate 
asainst  the  obligrations  of  the  bond  if  such 
necessity  should  arise,  and  the  contractor 
beinff  insolvent  at  the  time  the  bond  was 
e::ccuted  it  is  entirely  within  the  discre- 
tionary power  of  the  court,  granted  to  it 
under  the  above  section,  to  hold  that  under 
such  circumstances  it  would  not  be  equi- 
table to  restrict  the  recovery  against  the 
owner  to  the  amount  of  the  contract-price. 
— S.  R.  Frazee  Co.  v.  Arnold,  46  Cal.  App, 
74,  188  Pac.  822. 

48,  8«we  game— Undliicloed  «lde  a^ree- 
aieBt  between  owner  and  eoatractor^— Re- 
lease of  avretiea. — In  a  case  in  which  an 
owner  and  a  contractor  for  the  erection  of 
B,  building  makes  a  side  contract  providing 
for  the  payment  of  instalments  of  the  con- 
tract-price without  disclosing  the  existence 
thereof  to  the  contractor's  sureties,  which 
Bide  contract  is  not  filed  with  the  building 
contract  and  the  contractor's  bond,  would 
invalidate  the  building  contract  under  the 
provisions  of  the  above  section,  and  release 
the  sureties  on  the  ground  of  fraud. — ^Unlon 
Oil  Co.  V.  Pacific  Surety  Co.,  182  Cal.  69,  187 
Pac.  14. 

49.  Sam^—Samc^Samc— Agreement  be« 
tweem  contractor  and  third  peniOB— Saretica 
on  bond  not  released. — In  a  case  in  which  a 
contractor  agrees  with  a .  third  person  for 
the  advancement  of  certain  moneys  to  such 
contractor  at  specified  intervals  during  the 
progress  of  the  work,  in  return  for  which 
the  contractor  is  to  execute  his  notes  se- 
cured by  an  assignment  of  payments  due 
under  the  building  contract,  such  agreement 
does  not  have  the  effect  to  discharge  the 
sureties  on  the  contractor's  bond  on  tjie 
ground  that  such  contract  with  a  third  per- 
son modified  the  building  contract  pro- 
viding for  payments  to  the  contractor  at 
different  stages  of  the  work,  under  the 
provisions  of  section  1184,  post,  without  dis- 
closing to  the  sureties,  in  the  absence  of 
any  showing  that  the  agreement  was  made 
for  the  purpose  of  defrauding  the  sureties. 
— Union  Oil  Co.  v.  Pacific  Surety  Co.,  182 
Cal.  69,  187  Pac.  14. 

iiO.  Same — Time  of  flling — Constltatlonal 
law.^ — The  provisions  of  the  above  section 
requiring  a  bond  to  be  secured  by  the  owner 
from  the  contractor  in  the  case  of  a  con- 
tract for  the  erection  of  a  building  or 
making  of  other  improvement,  is  not  uncon- 
stitutional as  class  legislation,  or  for  lack 
of  uniformity  of  operation,  or  as  imposing 
upon  the  owner  an  improper  burden  in  addi- 
tion to  the  rights  of  lien  given  to  persons 
furnishing  labor  and  materials. — Hollen- 
beck-Bush  Planing  Mill  Co.  v.  Amweg,  177 
Cal.  169,  170  Pac.  148,  following  doctrine  in 
City  of  Pasadena  v.  Stimson,  91  Cal.  238, 
27  Pac.  604;  Roystone  Co.  v.  Darling,  171 
Cal.  526,  154  Pac.  15;  distinguishing  Shaugh- 


69  Pac.  250,  71  Pac.  701,  on  the  ground  that 
the  point  was  not  involved  in  that  decision. 

61.  The  provisions  of  the  above  section 
requiring  a  bond  does  not  violate  constitu- 
tional principles  prohibiting  the  impairment 
of  the  right  to  contract,  or  provisions  for- 
bidding deprivation  of  property  without  due 
process  of  law  or  class  legislation. — Hazard, 
Gould  &  Co.  v.  Rosenberg,  177  Cal.  296,  170 
Pac.  612. 


62.     Same— Same— Liability    of    avrcty.^ 

The  failure  to  file  the  contractor's  bond  be- 
fore the  work  is  commenced  and  at  the 
time  of  the  filing  of  the  contractor's  bond, 
does  not  invalidate  the  contract  of  the 
surety  and  relieve  him  from  liability  there- 
under.— ^Holl  en  beck -Bush  Planing  Mill  Co. 
v.  Amweg,  177  Cal.  159,  170  Pac  148,  fol- 
lowing the  doctrine  in  Hammond  Lumber 
Co.  V.  Willis,  171  Cal.  6(P6,  168  Pac.  947. 

58.  Same— Two  eon  tracts  —  Single  bond 
covering  both. — In  a  case  in  which  there  are 
two  contracts  by  the  same  contractor  for 
different  parts  of  the  work  on  the  same 
building,  both  contracts  being  dated  on 
the  same  day  and  recorded  within  a  few 
days  of  each  other,  a  surety  company's  bond 
given  under  the  provisions  of  the  above 
section,  in  the  aggregate  amount  of  the 
two  contracts,  reciting  correctly  the  date  of 
the  contract  and  that  on  that  day  the 
owner  "entered  into  a  certain  contract"  for 
the  erection  of  a  building,  which  is  therein 
described,  covers  both  contracts,  and  the 
sureties  liability  on  the  bond  is  to  be  gath- 
ered from  the  language  used  when  read  in 
the  light  of  the  circumstances  attending 
the  transaction,  and  the  use  of  the  singular 
number,  instead  of  the  plural  number,  in 
referring  to  the  contracts,  amounts  at  most 
to  a  mere  clerical  error  which  could  not 
have  prejudiced  or  Injured  the  surety. — 
Hollenbeck-Bush  Planing  Mill  Co.  v.  Am- 
weg, 177  Cal.  169.  170  Pac.  148,  foUowihg  the 
doctrine  in  Morgan  v.  Thrift,  2  Cal.  562; 
Swain  v.  Oraves,  8  Cal.  649;  Austin  v.  Union 
raving  &  Contracting  Co.,  4  Cal.  App.  610, 
88  Pac.  371;  and  approving  doctrine  in  Stie- 
well  V.  American  Surety  Co..  70  Ark.  612, 
68  S.  W.  1021. 

64.  Breach  of  contract— Action  to  recover 
damages  for  prevention  of  performance   of 

contract  can  not  be  maintained  by  contrac- 
tor against  owner  where  contract  between 
them  was  void  for  non-recordation. — Palmer 
V.  White,  70  Cal.  220,  221,  11  Pac.  647. 

as.  Same— Stop-notice— Payment  after  1m 
at  o0ccr*a  risk*. — In  the  case  of  a  contract 
for  the  construction  of  a  county  bridge 
where  a  creditor  of  the  contractor  served 
upon  the  county  auditor  a  stop-notice,  pur- 
suant to  the  provisions  of  the  above  sec- 
tion and  section  1184,  post,  preventing  the 
county  auditor  from  issuing  warrants  to 
the  contractor  for  payment,  for  the  con- 
struction of  the  bridge,  should  the  stop- 
notice  be  ultimately  held  good  the  county 
auditor  in  making  payment  in  disregard  of 


2500 


gllSS 


MECHANICS'  LIBlfS— RIGHT  TO  GBNBRALLT. 


[Pt.mp 


such  stop-notice  would  do  so  at  his  peril. 
— Ootton-Macauley  Co.  v.  Desheilds,  —  CaL 
App.  — ,  198  Pac.  1026. 

A*  to  Ktop-Botlcc,  or  Motlce  to  wltktaold* 
venerally*  see,  post,  8  1184  and  note. 

SO.  Bvlldlnv— >Defl«rlptloii  of  bvlldlns  mm 
dwell iair-hoviie— •Will  laelade  oat-hoiiiie  on 

same  premises  and  used  in  connection  with 
the  dwellinff. — Lucas  v.  Gobbi,  10  Cal.  App. 
648.  661.  103  Pac.  167. 

57.  Same— DeatractloB  of  hj  flge  After 
contpletloii* — Where  a  completed  buildlnsr  Is 
destroyed  by  fire  before  any  Hens  were  filed 
thereon,  such  lien  can  not  attach  upon  the 
land,  which  is  a  mere  incident  of  the  build- 
ing:, and  if  no  lien  is  or  could  be  acquired 
upon  the  buildingr,  none  is  acquired  upon 
the  land.  No  lien  is  acquired  by  the  mere 
eompletion  of  the  building:,  as  such  com- 
pletion must  be  followed  by  the  filing  of  a 
claim  of  lien  upon  the  building:  before  its 
destruction,  else  it  has  no  existence. — Kern 
V.  San  Francisco  Co.,  19  Cal.  App.  167,  124 
Pac.  862. 


58.  Same— Same-«B«lldiMs  partially  de- 
stroyed by  Are. — ^A  mechanics'  lien  may  be 
had  for  work  and  materials  furnished  in 
the  construction  of  a  building  partly  de- 
stroyed by  fire. — Butler  v.  Ng:  Chung:,  160 
Cal.  438,  117  Pac.  612. 

59.  Samc^Samo  «- Same  «- Rifftat  of  eon- 
tractor  to  proceed. — The  fact  that  after  the 
psrtlal  destruction  of  a  building,  in  course 
of  construction,  the  contractor  tried  to  fix  a 
time  to  meet  the  defendant  owner  and  ad- 
just the  losses,  which  the  owner  failed  to 
do,  Is  not  sufficient  to  be  considered,  under 
the  contract,  as  rendering  it  Impossible  for 
the  plaintiff  to  go  on  with  the  work.  To 
hold  such  a  meeting  and  adjustment  of 
losses  necessary  to  enable  plaintiff  to  pro- 
ceed with  the  contract  would  be  to  read 
into  the  agreement  a  provision  which  is 
not  contained  therein  either  in  express  lan- 
guage or  by  necessary  implication. — Ander- 
son V.  Quick,   163  Cal.  668,  126  Pac.  871. 

00.  Bvilding-contract— Contractor's  bond 
—Action  on  by  owner. — As  to  generally,  see 
par.  33,  this  note. 

As  contractor's  bond  irenerally*  see  pars. 
34-62,  this  note. 

As  to  snbstantial  performance  of  build- 
ing contract,  see  note  30  Am.  St.  Rep.   616. 

As  to  the  oblifrations  of  a  bnilding  con- 
tract as  binding  the  personal  representa- 
tive of  the  contractor,  see  note  Ann.  Cas. 
1912A,   420. 

01.  Same— Drawings,  plans  and  specifi- 
cations—Fallufc  to  file  vrith.^ — Where  a 
building-contract  requires  the  work  called 
for  to  be  done  "conformable"  to  certain  de- 
scribed drawings  and  specifications,  such 
drawings  and  specifications,  though  not  at- 
tached to  the  contract,  are  an  essential 
part  of  it,  and  if  the  drawings  and  specifi- 
cations be  not  filed,  there  has  been  no  suffi- 
cient filing  of  the  contract,  and  lien  claim- 
ants   may    recover   against    the    owner    the 
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full  amount  of  their  unpaid  claims,  althouerli 
in  excess  of  the  contract-price. — Bird  ▼. 
American  Surety  Co.,  176  Cal.  626,  166  Pac 
1009. 

As  to  plans  and  apcdlleatloas  ipenemllx* 

see  par.  386-387,  this  note. 

C2.  Same  i— Same  —  lVece«ilty  for  flli»K 
with  bnildlag-contract. — As  to  generally, 
see  pars.  176-178,  this  note. 

OS.  Same— Fallnre  to  Ole  contract  aMtf 
bond — Snrety  not  relieved. — In  the  case  of 
a  building-contractor's  bond  given  under 
the  provisions  of  the  above  statute,  sucb 
bond,  will  be  valid  and  enforceable  al- 
though the  bond  and  contract  were  not  filed; 
the  only  effect  of  a  failure  to  file  the  con- 
tract and  bond  will  be  to  prevent  the  limi- 
tation of  the  liability  of  the  owner  to  lien 
claimants  to  the  contract-price. — Bird  v. 
American  Surety  Co.,  176  Cal.  626.  166  Pac 
1009. 

04.  Same— Improvements    not    ezceedteK 
one  thousand  doUara— Prior  to  amendment 
of    1011. — Prior    to    the    amendment    to    the 
mechanics'-lien  law  of  1911  an  owner  of  real 
property,  in  causing  the  construction  of  a. 
building     thereon      or     any      improvement 
thereto  at  a  cost  of  not  more  than  one  thou- 
sand   dollars    could    provide    for    such    im- 
provement  by   a   contract   not    filed   in   the 
recorder's   ofllice,    or   even    by   an    oral   con- 
tract,    and     could     pay     the     consideration 
therefor  whenever  it  pleased  him  to  do  so; 
and    the    provisions    of    the    mechanics'-lien 
law    with    reference    to   putting   in    writing^ 
building-contracts,  and  filing  them  for  rec- 
ord, and  as  to  the  mode  and  time  of  pay- 
ment, and  the  withholding  of  a  percentage 
of   the   con  tract- price,   were   not  applicable 
to  contracts  for  such  improvements. — Bailey 
Ornamental  Iron  Co.  v.  Goldschmidt,  33  Cal. 
App.    661,    166   Pac.   363,   following  the   doc- 
trine in  Denison  v.  Burrell,  119  Cal.  180.  161 
P^c.   1;   Southern  California  Lumber  Co.   v. 
Jones,  133  Cal.  242,  65  Pac.  378. 

See,  also,  pars.  64,  583,  this  note. 

05.  Same — Limitation  of  owner's  liabil- 
ity— ^Flliiif:  of  contract  and  bond. — Under 
the  provisions  of  the  above  section  as 
amended  in  1911  the  provisions  for  the  lim- 
itation of  the  owner's  liability  to  the  con- 
tract-price for  the  building  or  improvement 
are:  (1)  the  filing  of  the  contract  with  the 
county  recorder  before  the  commencement 
of  the  work,  and  (2)  the  filing  with  the 
contract  of  a  contractor's  bond  in  an 
amount  not  less  that  fifty  per  cent  of  the 
contract-price  condition  for  the  payment  in 
full  of  all  claims  for  labor  done  and  ma- 
terials furnished. — Bird  v.  American  Surety 
Co.,   175  Cal.   625,   166  Pac.   1009. 

00.  Same  —  Same  —  Constitvtlonallty  of 
atatnte. — The  requirement  of  the  above  sec- 
tion of  a  bond  as  a  condition  to  the  limita- 
tion of  the  owner's  liability  does  not  violate 
any  constitutional  right.— Bird  v.  American 
Surety  Co.,  176  Cal.  626,  166  Pac.  1009,  fol- 
lowing doctrine  in  Roystone  Co.  v.  Darling 
171  Cal.  526.  154  Pac.  16, 
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67.  Same  —  Modlficmtloii  of  i— Failure  to 
record. — As  to  effect  on  rights  and  liabili- 
ties of  parties. — See  pars.  187-191,  this  note. 

es.  Sate  game— Does  not  release  surety 
— CoBstltntloaal  law. — Under  the  provisions 
of  the  above  section  no  modiflcation  of  a 
building-contract  between  the  owner  and 
the  contractor  shall  have  the  effect  to  re- 
lease the  surety  on  the  bond  required  by 
the  section  to  secure  payment  of  lien 
claims,  and  the  provision  in  this  respect  is 
not  unconstitutional. — ^Hubbard  v.  Jiirian, 
35  Cal.  App.  757,  170  Pac.  1098. 

99.  Same  ^  Same  «—  For  second  atory  on 
bnildlBV  betas  erected^-FlIlMS  aMueceasary. 
— ^Under  a  contract  between  a  contractor 
and  an  owner  for  the  construction  of  a  one- 
story  building*,  a  modiflcation  of  such  con- 
tract requiring  a  second  story  to  be  added 
to  the  building  while  in  the  course  of  con- 
struction, is  a  modiflcation  of  the  original 
contract  not  required  to  be  filed. — Hubbard 
V.  Jurian.  86  Cal.  App.  767.  170  Pac.  1093. 

70.  Same— Oral  eoatraet— For  Improve- 
ment costing  leaa  than  oae  ttaovsand  dollars 
— BaecatioB  before  ameadmeat  of  1913— 
Performaaeo  aabaeqaeat  thereto. — In  the 
case  of  a  building-contract  entered,  into  by 
and  between  an  owner  and  a  contractor 
for  an  Improvement  upon  real  property, 
the  contract-price  for  which  was  less  than 
one  thousand  dollars,  entered  into  before 
the  amendment  to  the  mechanics'-lien  law 
In  1918  became  effective  and  the  work 
completed  after  amendment  became  effec- 
tive such  amendment  had  no  application  to 
the  contract, — Bailey  Ornamental  Iron  Co. 
V.  Goldschmldt.  88  Cal.  App.  661,  166  Pac. 
868. 

71.  Same— Payable  In  Imstalmenti^-Ar- 
ckitect's  certWcate. — ^Where  the  contract 
provides  for  an  architect's  certificate  as  a 
means  of  showing  the  amount  earned  and 
due  under  the  contract  while  in  force,  and 
that  in  case  of  destruction  the  owner  shall 
lose  the  Instalments  paid  or  due,  and  the 
contractor  the  uncompleted  work  on  which 
engaged,  and  no  provision  Is  made  for  re- 
building. It  is  not  contemplated  that  In  the 
event  of  destruction  by  earthquake  and 
fire  In  April,  1906,  the  contractor  can  not 
recover  an  instalment  earned  and  due,  but 
unpaid,  for  want  of  an  architect's  certifi- 
cate.— ^Hettinger  ▼.  Thiele,  16  Cal.  App.  4, 
118  Pac.  121. 

As  to  the  elTect  of  arcWtecta'  certlllcates 
and  enrlaeers'  estimates  on  bnlldins  con- 
tracts when  provided  for  In  them,  see  note 
66  Am.  St.  Rep.  812. 

72.  Same — Statement  In  aa  to  payment- 
Construction  of. — ^A  statement  In  a  build- 
ing-contract inserted  for  benefit  of  con- 
tractor that  owner  might  pay  whole  amount 
when  receipts  were  produced  can  not  be 
construed  as  a  subsequent  compliance  with 
that  provision  of  the  statute  requiring  the 
retention  of  twenty-five  per  cent,  which 
provision  is  Intended  for  the  benefit  of  lien 
claimants  or  as  even  an  attempt  in  that  dl 
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rection.— Stimson  Mill  Co.  ▼.  Nolan,  6  Cal. 
App.  764,  768,  91  Pac.  262. 

Aa  to  llnal  twenty-flve  per  eent,  see  pars. 
201-207,  this  note. 

7».  Same — Substantial  departure  from 
statutory  requirements  —  Effect  of  and 
rights  and  liabilities  of  parties  under;  aa 
to  generally.. see  pars.  239-241,  this  note. 

As  to  substantial  performance  of  bulldlnff- 
contract,  see  pars.  266,  267.  this  note. 

74.  Same  ^Unpaid  balance  a  fund  set 
apart  for  satisfaction  of  lien-claimants. — 
See  pars.  801.  802,  this  note. 

75.  Same— Void  contracts. — As  to  what 
are,  and  rights  and  liabilities  under,  see 
pars.  867-373,  this  note. 

76.  Canal— Uen  upon  completed  portion. 
— Lien  of  plaintiff  and  plaintiff's  assignor 
for  materials  furnished  and  used  in  con- 
struction of  canal  may  be  claimed  upon 
completed  portion  of  such  canal  and  It  is 
not  compulsory  that  lien  should  include 
incomplete  portion  where  such  incomplete 
portion  remains  of  no  value  or  utility. — 
Pacific  Rolling  Mill  Co.  v.  Bear  Valley  Irr. 
Co.,  120  Cal.  94,  101,  65  Am.  St.  Rep.  168.  62 
Pac.  136. 

As  to  lum.bcr  used  In  eonatructlon  of 
which  la  ''consumed,''  see  par.  174,  this  note. 

77.  Cartase— Aa  to  allowance  for. — Cart- 
age, if  allowed  at  all,  is  allowed  as  part  of 
value  of  materials. — West  Coast  Lumber  Co. 
V.  Newkirk,  80  Cal.  276.  280,  22  Pac.  231. 

78.  Same — As  to  rtffht  to  lien  for. — 
Claims  for  cartage  of  material  used  in  a 
building  or  improvement  in  property  In- 
cluded in  a  lien-claim  as  part  of  the  price 
of  the  material. — See  par.  469,  this  note. 

79.  Same — Hnulins  slate  to  buildias  and 

delivering  it  to  contractor,  is  not  perform- 
ing labor  upon  or  furnishing  material  to  be 
used  on  building  within  terms  of  statute, 
and  does  not  entitle  to  any  lien. — Wilson  v. 
Nugent.  126  Cal.  280,  284,  67  Pac.  1008.  See 
Adams  v.  Burbank,  103  Cal.  646,  661,  37 
Pac.  640. 

89.  Ceaaation  of  work  upon  bnlldfnr  for 
thirty  days  before  lien  claims  are  filed  is 
sufficient  completion  within  meaning  of  code 
to  entitle  claimant  to  make  such  filing. — 
Reed  v.  Norton,  90  Cal.  690,  600,  26  Pac.  767, 
27  Pac  426.  See  Kerckhoff-Cuzner  Mill  & 
Lumber  Co.  v.  01mstea4.  85  Cal.  84.  24  Pac. 
648. 

81.  Claim  of  lien— Variance  between  and 
proof. — As  to  generally,  when  fatal  and 
when  immaterial. — See,  post,  S  1187,  note 
par.  1171. 

Aa  to  claim  of  lien,  forma,  re««iaitea,  and 
aulHciency  of  generally,  see,  post,  8  1187 
and  note. 

82.  Complaint «- In  action  to  forecloae 
mechanica'-lien  clalaui. — ^As  to  necessity  and 
sufilclency   of,  see  pars.   232-241,   this  note. 

83.  Completion  of  building— Pindlnir  that 
owner   <<accepted   the  building   aa  flntshed." 

can  not  be  construed  as  finding  that  such 
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building:  was  in  fact  finished,  or  completed 
as  required  by  act  In  order  to  permit  filing: 
of  liens,  and  as  startingr  point  of  time 
within  which  liens  may  be  filed. — Jones  v. 
Kruse.  138  Cal.  613,  616,  72  Pac.  146.  See 
Williamette  Steam  Mills  Co.  ▼.  Kremer,  94 
Cal.  20-5,  208,  29  Pac.  633. 


As   to   conatrartlve   notice .  of 

see  par.  245,  this  note. 


eoMplctloa, 


As  to  notice  of  completion,  see  pars.  249, 
389,  429.  this  note. 


secure  liens  is  not  ur constitutional,  and  is 
to  be  distinguished  from  the  amendment  of 
1893  to  section  1203,  post,  requiring  the 
fliingr  of  a  bond,  which  was  held  to  be  un- 
constitutional, as  the  latter  had  no  connec- 
tion with  or  relation  to  the  constitutional 
mechanics'  lien. — ^Roy stone  Co.  v.  Darling, 
171  Cal.  526,  154  Pac.  16. 


84.  Snme  — Time  of  — -  Reprencntation  of 
contractor  to  nuttcrlnintan— Owner  not  ee« 
topped. — A  contractor  erecting  a  buildlngr 
for  an  owner  is  not  the  agent  of  such  owner 
in  fixing  the  date  of  the  completion  of  the 
building  and  any  representations  such  con- 
tractor may  make  regarding  the  comple- 
tion of  a  building  to  a  material  man  as  to 
the  date  of  the  completion  of  the  contract, 
does  not  estop  the  owner  where  the  con- 
tractor was  acting  in  his  own  interest  in  an 
effort  to  stave  off  the  materialman's  lien, 
notwithstanding  that  portion  of  the  above 
section  which  provides  that  the  contractor 
shall  be  held  to  be  the  agent  of  the  owner 
for  the  purpose  of  the  chapter  relating  to 
and  governing  mechanics'  liens. — ^Hammond 
Lumber  Co.  v.  Yeager,  185  Cal.  355,  197  Pac. 
Ill,  approving  doctrine  in  Valley  LfUmber 
Co.  V.  Nickerson,  13  Idaho  682,  93  Pac.  24; 
Fitz  V.  Howitt,  32  Oreg.  396,  62  Pac.  192; 
Whlttier  v.  Puget  Sound  Loan,  Trust  A 
Banking  Co.,  4  Wash.  666,  31  Am.  St.  Rep. 
944.  30  Pac.  1094. 

85.  Consolidation  of  actiona— On  fore- 
closure of  liens. — As  to  generally,  see  pars. 
243,  244,  this  note;  also,  post,  §  1196  and 
note. 

89.  Constltntionallty  of  mccltanica'-licn . 
law— AMcndment  of  1911. — ^In  view  of  the 
fact  that  the  constitution  itself  gives  to 
workmen  and  materialmen  a  lien  upon 
property  for  the  value  of  the  work  and  ma- 
terials they  bestow  upon  it  and  directs  the 
legislature  to  provide  for  the  efllcient  en- 
forcement of  such-  liens,  it  is  obvious  that 
any  legislative  enactment  to  that  end  which 
offers  to  the  property  owner  a  reasonable 
and  practicable  mode  of  improving  his 
property  through  a  contractor  at  a  fixed 
price  and  without  further  liability  should 
be  construed  as  a  legitimate  exercise  of  the 
constitutional  mandate, — Roystone  Co.  v. 
Darling,  171  Cal.  526,  154  Pac.  15. 

87.  The  provision  of  the  act  requiring 
persons  who  make  building  contracts  to  file 
a  bond  while  no  such  requirement  is  made 
of  any  other  person  who  may  wish  to 
make  other  kinds  of  contracts,  does  not 
render  such  provision  class  legislation,  as 
the  right  of  lien  copferred  by  the  constitu- 
tion upon  persons  performing  labor  or  fur- 
nishing materials  for  a  building,  establishes 
these  persons  as  a  class. — Roystone  Co.  v. 
Darling,  171  Cal.  526,  154  Pac.  15. 

88.  The  provision  of  the  revisory  act  of 
1911  requiring  the  owner  to  file  a  bond  to 

'2S7: 


^New  conetitntlon  did  not  re- 
peal or  abrogate  the  then  existing  law. 
giving  liens  to  mechanics  and  others  upon 
real  property,  found  in  above  section  and 
sections  1184  to  1199,  post.  Such  law  was 
preserved  in  full  force  and  effect  by  section 
1  article  XXII  of  constitution. — Germania 
Building  &  L.  Assoc,  v.  Wagner,  61  Cal.  349, 
353. 

00.  Same— Of  acction  1183 — ^Aa  to  power 
of  the  icslalatnrc. — ^The  only  power  of  the 
legislature  with  reference  to  mechanics' 
liens  is  to  obey  the  mandate  of  the  consti- 
tution, and  provide  means  for  the  enforce- 
ment of  the  lien  which  exists  by  force  of 
the  constitution. — People  v.  Moxley,  17  Cal. 
App.    469,    120   Pac.   40. 

As  to  coBstitntional  ri^kta  of  owner,  see 

par.  472,  this  note. 

A«  to  review  of  eonstitntional  qncstloa 
raised  by  amici  cnriie,  see,  ante,  S  53.  note 
par.  119. 

A«  to  tke  validity  4»f  nicclianlca*-licn  laws, 
see  notes  4  Ann.  Cas.  620;  Ann.  Cas.  1912C. 
339. 

91.  Same «- Of  acction  1184  —  As  an  at- 
tempt to  drcnmacribe  tke  ri^kta  of  private 
contract. — The  provisions  of  the  code  re- 
garding mechanics'  liens  are  not  violative 
of  section  1  of  article  I  of  the  constitution 
declaring  that  all  men  are  by  nature  free 
and  Independent  and  have  certain  inalien- 
able rights,  among  which  are  those  of 
....  acquiring,  possessing  and  protect- 
ing property,  nor  of  section  IS  of  article  I 
declaring  that  "no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due 
process  of  law,"  nor  are  they  unconstitu- 
tional as  an  attempt  to  circumscribe  the 
rights  of  private  contract  within  the  usual 
pursuits  of  business,  nor  as  an  unreasonable 
restriction  upon  the  owner  or  his  rights  In 
regard  to  Its  use  or  his  power  to  make  con- 
tracts concerning  ,  the  same. — Stimson  Mill 
Co.  V.  Nolan,  5  Cal.  App.  754,  759.  760,  91 
Pac.  262. 

»&  Same-— Of  acction  IISNK— Inadvertency, 
in  opinion  In  Hnskce  Bros.  v.  Hoover,  3  Cal. 
App.  145.  150,  84  Pac.  681.  In  this  case  the 
opinion  used  the  word  "perfected"  in  con- 
nection with  a  statement  as  to  a  mechanics' 
lien,  and  It  is  held  that  so  far  as  the  sec- 
tion assumes  that  such  a  lien  may  be  per- 
fected by  any  of  the  acts  prescribed  by  the 
statute  it  must  be  regarded  as  unconstitu- 
tional. The  right  to  a  lien  is  given  by  the 
constitution,  and  above  section  must  be 
construed  as  a  statute  of  limitations. — ^Peo- 
ple V.  Moxley,  17  Cal.  App.  469,  120  Pac.  43. 
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98.  S*m«  — Of  section  1194  —  Attempted 
rreatloM  of  pHorlty  of  Men. — ^Unconstitu- 
tional In  BO  far  as  It  attempts  to  give 
priority  to  persons  performing^  manual 
labor  over  those  furnishing:  materials;  but 
is  consUtutlonal  in  so  far  as  It  grlves  prior- 
ity to  these  two  classes  over  subcontrac- 
tors and  original  contractors,  and  to  sub- 
contractors over  contractors  (Shaw,  Sloss 
and  Angellottl,  J.  J.,  dissenting).— Miltl- 
more  ▼.  Nofzlger  Bros.  Lumber  Co..  160  CaL 
790,  90  Pac.  118. 

A»  t*  prforfty,  see  pars.  261.  293-296,  this 
note. 

As  to  pro  mta  dlstrlbvtloit  of  fnnda  re- 
quired* witfcout  resard  to  tfceir  priority  Im 
JIUbs  Motlee  of  elalm«  see,  post,   S  1184b. 

94.  As  to  constitutionality  of  laws  which 
provide  for  a  preference,  see  Burrows  v. 
Brooks,  118  Mich.  807,  71  N.  W.  460;  TutUe 
V.  Strout,  7  Minn.  465  (Gil.  374),  82  Am.  Dec. 
108;  Coleman  v.  Ballandl,  22. Minn.  144;  Don- 
aldson ▼.  Volt«.  19  W.  Va.  156. 

95.  Comparei  McBride  v.  Kelts,  19  Kan. 
188;  Rogers  ▼.  Brackett.  84  Minn.  279.  26 
N.  W.  601. 

99.     Same— Of  seetioa  1196— ProTldlns  for 
attoraey^e  feea^-«tatutory  provision  as  to 
attorney's    fees    held   unconstitutional    and 
void.— Builders'  Supply  Depot  v.  O'Connor. 
160  Cal.  266,  119  Am.  St  Rep.  193,  88  Pac. 
988;   Union  Lumber  Co.  ▼.  Simon,   160   Cal. 
768,  89  Pac.  1081;  Mannix  ▼.  Tryon,  152  Cal. 
41   91  Pac.  988;  Merced  Lumber  Co.  v.  Brus- 
chi,  162  Cal.  872.  375.  92  Pac.  844;  Raphael 
Co.  ▼.  arote.  164  Cal.  138,  97  Pac.  165;  Bur- 
nett ▼.  Glas.  164  Cal.  249,  260,  97  Pac.  423; 
Farnham   ▼.   California   Safe   Deposit   &   T. 
Co.,   8   Cal.  App.  266,   274,   96   Pac.  778;  Los 
Angeles    Pressed    Brick    Co.    v.   Hlgglns,    8 
Cal.  App.  614.  622.  97  Pac.  414. 

As   to   validity   of   eta tnte    providing    for 
reeovery  of  attorney's  feea.  see  pars.   226- 
227,   this   note;   and   note  Ann.   Cas.    1912A, 
.     692. 

97.  Every  provision  of  the  law  which  the 
legislature  may  enact  must  be  subordinate 
to  and  in  consonance  with  the  constitutional 
provisions.— Los  Angeles  Pressed  Brick  Co. 
v.  Hlgglns,  8  Cal.  App.  614.  519,  97  Pac.  414. 
96.  Same— Of  former  aectloa  1200. — Above 
section  is  not  an  unconstitutional  invasion 
of  the  rights  of  the  owner. — Scheerer  &  Co., 
Inc.  ▼.  Demlng.  164  Cal.  188,  141,  97  Pac. 
166. 

99.  Constitutional  guarantees  for  the 
protection  of  the  person  or  property  can  be 
invoked  only  by  parties  whose  rights  are 
naturally  affected  by  the  alleged  disregard 
of  such  guarantees  and  such  question  can 
not  be  raised  by  one  appearing  as  amlcl 
curae.— Scheerer  &  Co..  Inc.  v.  Demlng,  164 
CaL  188.  141,  97  Pac  166. 

lOOt  Same— Uaeoaatltutlomallty  of  aet  of 
2i^9i7^.Act  Of  March  29.  1897,  applies  only  to 
two  classes  of  persons:  Ist,  corporations 
doing  business  in  this  state,  and  not  to 
corporations  of  any  other  state;  2nd,  to  la- 


borers performing  labor  for  such  corpora- 
tions; and  as  such  act  discriminates  in  favor 
of  one  class  and  against  another  it  Is  un- 
constitutional and  vold.-^lohnson  v.  Good- 
year Mln.  Co..  127  Cal.  4,  10,  78  Am.  St.  Rep. 
17.  47  L.  R.  A.  338.  59  Pac.  304. 

101.     Coiiatnictlon  of  mechaiilc»*-llem  law 
«-Aa  to  aatvre  and  Interpretation  of  tfce  law. 

The  mechanlcs'-lien  law  Is  remedial  in  Its 

character  and  should  be  liberally  construed 
with  a  view  to  effect  Its  objects  and  pro- 
mote Justice.^McClung  v.  Paradise  Gold 
Min.  Co.,  164  Cal.  617,  129  Pac.  774,  776. 

Am  to  constrnetlon  to  be  plaeed  npon  aet, 

see  legislative  declaration  In  "Sec.  14"  of 
act,  following  S  1203a,  post. 


102.  The  lien  herein  given  is  only  declar- 
atory of  the  right  expressly  guaranteed  by 
the  constitution  to  artisans,  mechanics,  la- 
borers, and  materialmen  to  a  lien  upon 
property  on  which  they  have  bestowed  labor 
and  material  in  the  Improvement  thereof  or 
the  erection  of  a  building  thereon. — Boscus 
▼.  Waldmann.  81  Cal.  App.  245.  160  Pac.  180. 

108.     The  filling  in  of  a  part  of  a  tract  of 
land  of  more  than  fifty  acres  belonging  to  a 
railroad  company,  the  object  being  to  lo- 
cate and  open  an  avenue  across  the  land  to 
provide  a  roadbed  to  which  the  line  of  an- 
other railroad  company  might  some  time  be 
removed  from  its  present  location  between 
the    company's    tracks    and    the    proposed 
avenue,  can  not  be  reasonably  held  to  fall 
within  the  provisions  of  above  section  giving 
a  lien  to  persons  performing  labor  upon  or 
furnishing  materials  to  be  used  in  the  con- 
struction,   etc,    of    any    building,    railroad, 
way  or  road  or  other  structure. — ^Richmond 
Dredging  Co.  ▼.  Atchison.  Topeka  &  S.  P. 
R.  Co.,  81  Cal.  App.  399,  160  Pac.  862. 
See,  also,  post.  S  1191  and  note. 

104.  The  general  purpose  of  the  mechan- 
Ics'-llen  act  is  not  to  be  obstructed  or  de- 
prived of  Its  efficiency  by  a  subsidiary  pro- 
vision in  the  same  act,  which,  though 
presumably  Intended  to  Increase,  and  not 
diminish,  the  protection  given  to  the  claiss 
of  persons  described,  nevertheless,  If  con- 
strued as  mandatory  and  jurisdictional,  and 
not  merely  directory,  seriously  Impairs  the 
right  conferred  upon  that  class,  and  de- 
prives persons  furnishing  materials  and 
labor  for  the  construction  of  public  works 
of  the  full  measure  of  protection  previously 
accorded  them  in  the  body  of  the  act. — 
United  States  v.  United  Surety  Co.,  226  Fed. 
996. 

105.  Same — As  to  stare  deelalM« — Where 
the  correctness  of  a  construction  placed 
upon  a  statute  Involving  the  rights  of  me- 
chanics' llenholders  has  never  been  ques- 
tioned, and  it  may  be  assumed  that  many 
lien  claimants  have  relied  upon  that  deci- 
sion in  framing  their  notices  of  Hen,  the 
rule  laid  down  will  not  be  altered  in  the 
absence  of  grave  doubts  as  to  its  soundness. 
— Puph  v.  Moxley,  164  Cal.  874,  188  Paa 
1037.   1038. 
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A«   to   the  law  of  the  ease,  see   par.    279, 
this   note;   also,   ante,    §  53,   note   Part   XVI. 

As  to  the  doctrine  atare  deelala  veaerallr, 

see,    ante,    8  63,    note    Part    XXV;    also    66 
American  Law  Review  497-613. 

10«.  Same  —  Ameadment  of  1887. — After 
amendment  of  above  section  was  made  by 
legislature  In  1887,  owner  or  contractor 
could  satisfy  statute  by  filing  either  con- 
tract or  memorandum  setting  forth  matters 
stated  in  section;  but  if  he  filed  contract  he 
must  file  whole  of  it,  including  drawings 
and  specifications.  If  they  are  made  part 
thereof;  while  If  he  files  memorandum,  such 
memorandum  must  contain  all  matters 
which  are  prescribed  In  statute  as  equiva- 
lent of  contract. — Willamette  Steam  Mills 
Lumbering  &  Mfg.  Co.  v.  Los  Angeles  Col- 
lege Co.,  94  Cal.  229,  284,  29  Pac.  629. 

107.     Same— Amendmevt   of  1911. — It  was 

not  the  Intention  of  the  legislature  in  re- 
vising the  mechanlcs'-lien  law  by  the  act  of 
May  1,  1911.  to  depart  from  the  established 
doctrine  that  the  legislature  could  not 
create  mechanics'  Hens  against  a  real  prop- 
erty In  excess  of  the  contract-price  where 
there  was  a  valid  contract,  but,  on  the  con- 
trary, it  was  the  design  to  follow  such 
doctrine  and  to  protect  Uenholders  by 
means  of  regulations  concerning  the  mode 
of  contracting  and  dealing  with  property 
for  the  purposes  of  erecting  improvements 
thereon. — Roystone  Co.  v.  Darling,  171  Cal. 
626,  154  Pac.  15. 

108.  The  provision  of  the  revisory  act  of 
1911  that  it  is  the  intent  and  purpose  of 
above  section  to  limit  the  owner's  liability, 
In  all  cases,  to  the  measure  of  the  contract- 
price,  wMere  he  shall  have  filed  the  bond 
required  by  the  section,  is  a  plain  declara- 
tion of  intent  to  make  the  contract-price 
the  limit  of  the  owner's  liability  where  the 
bond  has  been  filed,  and  the  statement  in 
section  14  of  the  act  that  the  act  is  Intended 
to  make  the  liens  therein  provided  for 
"direct  and  independent  of  any  account  of 
indebtedness  between  the  owner  and  the 
contractor,"  is  applicable  only  to  the  class 
of  Hens  where  the  bond  is  not  filed. — Roy- 
stone  Co.  v.  barling,  171  Cal.  526,  154  Pac.  15. 

109.  The  effect  of  such  enactment  is  that 
persons  contracting  for  the  erection  of 
buildings  or  structures  on  their  property 
must  require  the  contractor  to  furnish  such 
bond  and  must  file  the  same  with  the  con- 
tract In  the  recorder's  office,  or,  as  an  alter- 
native, he  must  see  to  It  that  the  value  of 
the  work  and  materials  used  In  the  building 
by  the  contractor  Is  paid  to  the  persons 
who  furnish  the  same;  a  contract  not  accom- 
panied by  such  bond  is  not  declared  to  be 
invalid,  but  it  furnishes  no  protection  to 
the  owner  against  liens  for  labor  and  ma- 
terial on  the  building. — Roystone  Co.  v.  Dar- 
ling, 171  Cal.  526.  154  Pac.  15. 

110.  The  revisory  act  of  1911  does  not  de- 
prive the  owner  of  the  right  to  contract  for 
the  Improvement  of  his  property,  but  allows 
him  to  contract  freely  for  such  improvement 
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and  upon  such  terms  as  he  may  deem  lor 
his  best  interest;  all  it  exacts  from  him,  as 
a  condition  of  such  exemption  from  liabil- 
ity, and  In  order  to  make  his  contract  effec- 
tive, is  that  he  shall  provide  a  reasonable 
security  for  the  constitutional  Hen  given 
for  labor  and  materials  furnished  to  the 
contractor. — Roystone  Co.  v.  DarHng,  171 
Cal.  526,  154  Pac.  15. 

111.  Same  —  Amonat  of  eoatraet.— The 
above  section  and  section  1184,  post,  are  not 
limited  to  cases  where  contract-price  ex- 
ceeds one  thousand  dollars,  but  apply  to 
cases  where  contract  is  less  than  one  thous- 
and dollars,  notwithstanding  contract-price 
Is  to  be  paid  In  something  other  than 
money. — Schmid  v.  Busch,  97  Cal.  184,  188, 
31  Pac.  893. 

112.  Same  —  ''Beatowed*'  —  Meaniag  ef 
word.  —  Legislature  in  using  word  "be- 
stowed" Instead  of  word  "performed"  meant 
"used"  or  "placed."  This  language  shows 
that  it  was  Intended  to  give  subcontractor 
lien  for  labor  that  he  causes  his  employees 
to  perform  on  building. — Macomber  v.  Blge- 
low,  126  Cal.  9,   14,  68  Pac.  312. 

lis.     Same— Boad,  limit  of  recovery  on. — 

The  terms  of  the  bond,  as  prescribed  in 
above  section,  authorize  a  recovery  oA  the 
bond  to  the  amount  of  the  penalty  thereof, 
and  no  more. — Roystone  Co  v.  Darling,  171 
Cal.   526,   164  Pac.   15. 

114.  Same— Claaaea  of  peraoaa  alTeeted.— 

Above  section  affects  rights  of  three  distinct 
classes  of  persons:  (l)  the  owner;  (2)  tlie 
original  contractor;  (3)  subcontractors, 
materialmen,  artisans  and  laborers. — Laid- 
law  V.  Marye,  133  Cal.  170,  174,  66  Pac.  391. 

115.  Same— Dredcc — Fillar   eontraet  for. 

— A  "dredge"  is  not  a  structure  within  the 
meaning  of  the  mechanics'-llen  law  requir- 
ing the  filing  of  the  contract  for  its  con- 
struction.— United  Iron  Works  ▼.  Outer  Har- 
bor Dock  &  Wharf  Co.,  168  Cal.  81,  141  Pac. 
917. 

116.  Same—Liberal    coaatmetlom    of. — In 

view  of  the  provisions  of  section  4,  ante, 
and  of  the  fact  that  the  mechanlcs'-lien 
law  is  remedial  in  character  such  law 
should  be  liberally  construed. — Ogram  v. 
Welchoff,  40  Cal.  App.  298,  180  Pac.  631. 
See,  also,  par.  155,  this  note. 

Aa  to  leirlnlatlve  prortelom  for  liberal 
eoBstructlon,  see  "Sec.  14"  following  §  1203a. 
post. 

117.  The  sections  of  the  code  embracing 
the  mechanlcs'-lien  law,  being  remedial  in 
character,  are  .to  be  liberally  construed.— 
Ogram  v.  Welchoff,  40  Cal.  App.  298,  180 
Pac.  631,  following  the  doctrine  in  Union 
Lumber  Co.  v.  Simon,  150  Cal.  761,  89  Pac. 
1077,  1081. 

118.  A  mechanics'-llen  law  should  receive 
a  liberal,  not  a  narrow  or  technical,  con- 
struction.—United  States  V.  United  Surety 
Co.,  226  Fed.  985. 

11».  Same — Materialmen  and  laborers  are 
protected  In  their  right  to  lien  by  provision 
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In  above  section  requiriner  contract  to  be  In 
writing  and  made  matter  of  public  record. 
By  beinsT  placed  upon  record  contract  is 
open  to  their  inspection  and  if  they  are 
not  content  with  its  provisions  they  may  de- 
cline to  furnish  any  materials  for  buildinsrs 
or  to  perform  any  labor  thereon. — Stimson 
V.  Braun,  136  Cal.  122,  126,  89  Am.  St.  Rep. 
116,  57  L.  R.  A.  726,  68  Pac.  481. 

120.  The  above  section  is  intended  to 
preserve  rlerht  of  materialman,  who  has 
duly  filed  his  lien  according  to  statute  in 
cases  where  contractor  has  failed,  by  reason 
of  not  filinff  his  contract  to  preserve  mate- 
rialman's right  thereunder;  and  languagre  of 
statute  announces  law  in  such  cases  that 
materialman  may  duly  file  his  lien  and 
enforce  it.  Just  as  if  owner  of  buildiner  bad 
bouffht  or  contracted  for  materials  in  begrin- 
ning.  Instead  of  contractor. — Southern  Cal. 
Lumber  Co.  v.  Schmitt,  74  Cal.  625,  627,  16 
Pac.  516. 

121.  Same— Mines. — The  presumption  that 
the  contractor,  subcontractor,  superinten- 
dent or  other  person  having  the  care  of  any 
mining  or  work  or  labor,  etc.,  shall  be  held 
to  be  the  owner  for  the  purposes  of  this 
chapter,  is  a  disputable  one  and  may  be  re- 
butted and  overcome. — Street  v.  Mazsard,  27 
Cal.  App.  263,  149  Pac.  770. 

As  to  mlnlBiT  claims,  mlllsltea*  ete.»  rlirlkt 
of  laborers  to  liens,  see  pars.  S35-356,  this 
Ziote. 

122.  Same— Of  section  118S. — The  provi- 
sion of  above  section,  that  a  mechanic's  or 
materialman's  lien  shall  not  in  any  case 
exceed  the  reasonable  value  of  the  work 
done  and  materials  furnished  is  not  appli- 
cable to  one  contracting  directly  with  the 
owner,  but  has  reference  to  subcontractors. 
— Boscus  ▼.  Bohlig,  173  Cal.  687,  162  Pac. 
100. 

183,  To  construe  the  statute  that  both 
methods  of  giving  notice  of  lien  were  in- 
tended to  apply  only  to  private  owners 
would  be  to  hold  that  the  legislature  has 
failed  to  carry  out  the  commission  to  pro- 
vide means  to  render  effectual  the  right 
created  by  the  constitution;  that  it  has  only 
partially  complied  with  the  requirement. 
The  bond  act  of  1897  (Stats.  1897.  p.  201) 
does  not  recognize  a  lien  or  provide  for  the 
speedy  and  efilcient  enforcement  of  one  as 
a  means  of  securing  the  payment  of  the 
claims  of  laborers  employed  upon  public 
work;  it  is  merely  cumulative  and  does  not 
exclude  or  do  away  with  the  constitutional 
lien.  Section  1184,  post,  furnishes  the  only 
available  method  by  which  the  laborer  can 
obtain  the  benefit  of  his  lien  upon  public 
work. — Goldtree  v.  City  of  San  Diego,  8  Cal. 
App.  505,  509,  97  Pac.  216. 

124.  The  code  provisions  upon  the  subject 
of  mechanics'  liens  are  intended  to  settle 
the  means  for  their  enforcement  as  directed 
by  the  constitution  and  will  be  construed 
with  a  view  1o  accomplish  the  constitutional 
purpose.  In  so  far  as  the  acts  affect  the 
right  to  contract  it  will   be  limited  in   its 


operation  and  the  persons  whom  the  consti- 
tution and  the  statute  were  intended  to  pro- 
tect by  giving  a  lien  and  to  such  contracts  of 
these  persons  as  relate  to  and  affect  the 
liens. — ^Los  Angeles  Pressed  Brick  Co.  v. 
Higgins,  8  Cal.  App.  514,  521,  97  Pac.  414. 

125.  In  interpreting  the  mechanics'-lien 
law  it  is  not  to  be  considered  as  a  general 
law  rela**'^  to  contracts  and  contractual 
relations,  ..  ut  a  means  provided  whereby  a 
laborer,  mechanic  or  materialman  may  de- 
clare his  intention  to  exercise  his  constitu- 
tional right  and  enforce  his  liens. — Los  An- 
geles Pressed  Brick  Co.  v.  Higgins,  8  Cal. 
App.   514.  524,   97  Pac.   414. 

126.  There  Is  nothing  in  the  statute 
which  would  release  the  owner  and  the 
building  from  the  operation  of  a  lien  to 
which  the  person  supplying  materials  is  en- 
titled by  reason  of  the  fact  that  the  third 
person  has  assumed  the  relation  of  guaran- 
tor of  the  debt.  The  creditor  can  not  be  pre- 
sumed to  have  waived  his  lien  by  having 
this  additional  security. — Barrett-Hicks  Co. 
V.  Glas,  9  Cal.  App.  491,  495,  99  Pac.  856. 

127.  The  effect  of  a  failure  to  set  forth  in 
a  contract  of  memorandum  filed  in  lieu 
thereof  of  matters  specified  In  above  section 
so  far  as  regards  the  rights  of  one  furnish- 
ing material  is  identically  the  same  as 
though  there  had  been  no  attempt  to  make 
a  contract. — ^D.  I.  Nofziger  Lumber  Co.  v. 
Waters,   10  Cal.  App.  89,  92,  101  Pac.  S8. 

128.  By  complying  with  the  provision  of 
above  section  the  owner  ihay  limit  the 
amount  to  which  his  property  may  be  sub- 
jected to  the  enforcement  of  liens  for  mate- 
rials furnished  at  the  instance  of  the  con- 
tractor and  failing  to  do  so  the  materials 
are  deemed  to  be  furnished  at  the  personal 
Instance  of  the  owner  and  the  party  so  fur- 
nishing the  same  has  a  lien  for  the  entire 
value  thereof  provided  he  complies  with  the 
provisions  of  section  1187,  post.*— D.  I.  Nof- 
ziger Lumber  Co.  v.  Waters,  10  Cal.  App.  89, 
91,  101  Pac.  88. 

128.  Same  —  Same  ^  Materialmen  not  In- 
elnded. — The  requirement  of  above  section 
that  all  contracts  over  one  thousand!  dollars 
shall  be  recorded  does  not  apply  to  contracts 
made  with  materialmen,  and  the  failure  to 
record  the  contracts  of  materialmen  does 
not  render  them  void. — Blanck  v.  Common- 
wealth Amusement  Corp.,  19  Cal.  App.  720, 
724,  127  Pac.  805. 

190.  Same— Of  section  1184. — Considered 
in  the  proper  constitutional  right,  the  stat- 
utory provision  as  to  the  terms,  form  and 
recording  of  the  contract  become  in  effect 
a  means  provided  >  whereby  the  owner  may 
place  some  limit  upon  the  liability  of  his 
property  to  be  entirely  taken  to  satisfy  the 
constitutional  lien,  and  the  legislature  has 
certainly  gone  as  far  in  the  protection  of  the 
owner  as  can  well  be  expected  when  it  de- 
clares that  twenty-five  per  cent  of  the  con- 
tract-price is  sufficient  reservation  to  cover 
the  full  value  of  the  labor  done  and  the 
materials  furnished,  for  which  the  constitu- 
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tion  provides  a  lien. — Nofzlgrer  Lumber  Co. 
V.  Solomon,  13  Cal.  App.  621,  626,  110  Pac. 
474. 

131.  The  mechanlca'-lien  law  of  the  code 
is  the  statutory  proviBion  made  by  the  leg- 
islature in  obedience  to  the  constitutional 
mandate  of  section  15,  article  XX,  and  pre- 
scribes the  manner  in  which  the  riffht  of 
lien  in  each  particular  case  may  be  declared 
and  rendered  effective. — Goldtree  ▼.  City  of 
San  DiesTo,  8  Cal.  App.  605,  509,  97  Pac.  216. 

182.     Same  —  Same— Dlffereiat  contmeta. — 

Section  1184,  post,  can  not  be  so  extended  in 
its  application  as  to  enable  claimants  to  in- 
tercept the  money  due  on  one  contract  for 
the  purpose  of  applying  it  as  a  credit  on 
another  contract. — Clark  v.  Beyrle,  160  Cal. 
812.   116   Pac.  789. 

188.  SAme  —  Same  —  lB««Itable  iramtoli. 
ment. — The  stop- notices  provided  for  in  sec- 
tion 1184,  post,  operate  as  an  equitable  erar-. 
nishment. — Butler  v.  Sg  Chung,  160  Cal.  437, 
117  Pac.  612. 


As    to    equitable    gantohment*    see    pars. 
428-428,  604,  this  note. 


184.  Same— Same— Off-seta  aad  connter- 
dalras. — Has  reference  to  those  not  arising 
under  the  terms  of  the  contract,  and  as  to 
which  materialmen  and  laborers  could  have 
no  notice. — Builders'  Supply  Depot  v.  O'Con- 
nor, 160  Cal.  267,  88  Pac.  982. 

135.  Same— Of  section  11S7. — ^Above  sec- 
tion as  amended  in  1897  is  analyzed,  con- 
strued and  applied  in  Robison  v.  Mitohel, 
159  Cal.  681,  114  Pac.  984. 

186.  The  particulars  required  by  above 
section  to  be  stated  in  a  claim  of  lien  must 
be  truly  stated,  and  if  they  are  not  truly 
and  correctly  stated,  the  right  to  a  lien  is 
lost. — Hogan  v.  Bigler,  8  Cal.  App.  71,  78, 
96  Pac.  97. 

187.  If  the  legislature  did  not  intend  to 
provide  that  both  conditions  should  exist, 
to  wit,  occupation  and  cessation  from  labor 
for  thirty  days  before  the  structure  or  con- 
tract should  be  deemed  complete  for  the 
purposes  of  the  lien,  it  is  difficult  to  con- 
ceive what  language  could  have  been  chosen 
to  express  such  intention. — Baker  v.  Lalce, 
Land,  Canal  &  Irr.  Co.,  7  Cal.  App.  482,  484, 
94   Pac.   773. 

188.  Same — Of  sectloB  1187  with  section 
1101. — The  introductory  part  of  the  second 
paragraph  of  section  1187,  post,  allows  to 
original  contractors  sixty  days  and  to  other 
persons  thirty  days,  after  the  filing  of  no- 
tice of  completion,  as  the  utmost  limit  of 
the  time  for  filing  claims  of  lien  upon  any 
"building,  improvement,  or  structure."  This 
can  not  apply  to  liens  under  section  1191, 
post,  for  the  owner  need  not  file  such  notice 
of  completion  of  work  done  under  that  sec- 
tion. The  only  provision  of  section  1187, 
post,  that  fixes  the  time  for  filing  claims  of 
lien  under  section  1191,  post,  is  the  proviso 
immediately  succeeding  the  clause  prescrib- 
ing the  form  of  the  claim.  It  can  not  be 
believed    that    the    legislature    intended    to 


create  a  lien  fcfr  work  upon  a  lot,  or  upon 
the  street  in  front  of  It,  which  should  con- 
tinue without  limit,  or  at  least  for  the  full 
time  of  the  period  of  limitation  of  the  cause    ' 
of  action   agieiinst   the   owner,   without  any 
proviso  for  making  it  a  matter  of  record,  or 
for  giving  notice  to  the  owner,  or  his  suc- 
cessor.   Yet  this  would  be  the  result  if  the 
provisions   of   section    1187,   post,   requiring 
the  filing  of  claims  of  lien  and  fixing  the 
time  therefor,  do  not  apply  to  liens  under 
section  1191,  post.  The  act,  as  a  whole,  shows 
that  its  policy  is  to  require  a  record  notice 
of  all  liens.    It  would   not  be  good  public 
policy  to  allow  secret  liens  of  this  character. 
It   should   not   be   so    construed    unless   its 
language   permits   no   other   reasonable  in- 
terpretation.   The  word  "improvement"  has 
a  broad  meaning.    In  its  ordinary  use  it  In- 
cludes   the    work    of   grading   an    abutting 
street,   as   well   as    buildings,   and   the  like, 
upon  the  lot  itself.    While  the  intent  to  re- 
quire Hens  to  be  filed  for  work  under  sec- 
tion 1191,  post,  is  not  clearly  stated,  yet  the 
section    plainly    implies    that    such    claims 
must  be  filed  for  all  work  mentioned  in  the 
section  or  included  in  its  terms.    The  word 
"improvement"   in   the  proviso  was  used  in 
the  broadest  sense  to  include  any  and  every 
improvement  for  which  a  lien  is  given  by 
the  chapter,  those  under  section  1191,  post, 
as  well  as  those  under  above  section,  and 
that  the  provisions  prescribing  the  form  of 
the  statement  and  requiring  that  such  state- 
ment    be    filed,    apply    to    all    such    liens.— 
Meyer  v.  City   Street   Improv.   Co.,   164  Cal. 
646,  180  Pac.  215.  216. 

189.  Same— Of  section  1192. — The  con- 
struction that  the  trustee  under  a  deed  of 
trust  given  to  secure  an  indebtedness  is  not  . 
required  to  give  the  notice  of  non-liability 
has  been  established  and  acted  upon  in  this 
state  for  so  long  a  period  that  it  would 
be  sustained  and  upheld  under  the  rule  of 
stare  decisis  and  as  having  become  a  rule  of 
property  if  for  no  other  reason. — Hollywood 
Lumber  Co.  v.  Love,  156  Cal.  270,  274,  100 
Pac.   698. 

140.  Above  section  does  not  impose  upon 
the  trustee  under  a  deed  of  trust  given  to 
secure  an  indebtedness  the  duty  of  giving 
notice  of  non-liability  in  order  to  prevent 
the  subordination  of  the  claim  under  the 
trust-deed  to  those  claming  mechanics'  liens 
for  a  building  subsequently  constructed 
upon  the  land. — Hollywood  Lumber  Co.  v. 
Love,  156  Cal.  270,  274,  100  Pac  698. 

141.  Above  section  does  not  give  the 
owner  two  periods  at  which  he  may  give  the 
notice  provided  for.  If  he  has  knowledge  of 
the  intention  to  build,  he  must  act  on  that 
knowledge,  and  at  once  (wl*''ln  three  days) 
post  the  notice  that  all  maierialmen,  arti- 
sans and  laborers  may  know  that  he  will 
not  be  responsible.  If  he  has  no  knowledge 
of  the  intention  upon  which  to  act,  he  must 
move  with  like  promptness  upon  obtaining 
knowledge  of  the  construction. — ^Western 
Lumber  &  Mill  Co.  v.  Merchants  Amusement 
Co.,  13  Cal.  App.  4,  11,  108  Pac.  891. 
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142.  9«me-«S«me— Lesiiee   mere  affent   of 

In  the  construction  of  the  bulldingr, 
the  owner  is  not  entitled  to  grive  the  notice 
provided  for  in  above  section. — Western 
Lumber  &  Mill  Co.  v.  Merchants  Amuse- 
ment Co..  13  Cal.  App.  4.  10.  108  Pac.  891. 

143.  Same  —  Of  former  aectloa  1204^— 
Abandonment  by  owner— Unased  materials. 

— Former  section  1200,  post,  held  not  to 
cover  unused  materials  In  a  case  of  aban- 
donment by  owner.  —  California  Portland 
Cement  Co.  v.  Wentworth  Hotel  Co.,  16  Cal. 
App.  701.  118  Pac.  108. 

144.  Same  —  Same  —  Material  furnished 
contractor. — Section  1200.  post,  has  no  appli- 
cation to  materials,  the  title  of  which  had 
not  passed  to  the  contractor  at  the  time  of 
the  abandonment  of  the  work,  but  only  as 
against  lien  claimants  for  materials  fur- 
nished for  use  by  the  contractor  in  the 
building. — Steiser  Terra  Cotta  &  Pottery 
Works  V.  City  of  Sonoma.  9  Cal.  App.  698, 
702.  100  Pac.  714. 


145.  Same — Same— Same— Replevin  for. — 

Where  contractor  employs  a  third  person 
to  furnish  all  the  material  for  and  do  the 
work  necessary  for  a  certain  part  of  the- 
buildinsr.  and  after  the  material  for  such 
work  is  delivered  upon  the  grround,  the  con- 
tractor abandon^  the  work,  the  owner  has 
no  claim  to  the  material  thus  delivered,  and 
after  proper  demand  therefor,  the  owner 
thereof  may  maintain  replevin.  —  Stelgrer 
Terra  Cotta  &  Pottery  Works  v.  City  of 
Sonoma.  9  Cal.  App.  698.  702,  100  Pac.  714. 

146.  Same — Of  section  1202 — Work  or 
materials  not  furnished — Forfeiture  of  lien. 

The  provisions  of  section  1202,  post,  held 

to  be  penal  and  to  require  strict  construc- 
tion, and  evidence  must  be  clear  and  convinc- 
ing that  violation  was  wilful  and  intentional 
before  a  court  will  deprive  a  claimant  of  his 
right  to  a  lien. — Califorhla  Portland  Cement 
Co.  V.  Wentworth  Hotel  Co.,  16  Cal.  App. 
692.   704.  118  Pac.  108. 

147.  This  is  the  well-established  doctrine 
under  our  mechanics*-lien  law. — Schallert- 
Ganahl  Lumber  Co.  v.  Neal.  91  Cal.  362.  27 
Cal.  App.  743:  Pacific  Mut.  Life  Ins.  Co.  v. 
Fisher.  106  Cal.  224;  McGinty  v.  Morgan,  122 
Cal.  103,  54  Pac.  392;  Macomber  v.  Bigelow, 
126  Cal.  9,  58  Pac.  812. 

148.  Hence  where  the  contract  Is  for 
putting  in  an  elevator,  the  cost  of  which 
was  to  be  more  than  a  thousand  dollars,  it 
was  held  not  to  be  a  contract  for  construc- 
tion work  within 'the  provision  requiring 
It  to  be  in  writing  and  filed,  but  rather  a 
contract  for  the  furnishing  of  materials. — 
California  Portland  Cement  Co.  v.  Went- 
worth Hotel  Co..  16  Cal.  App.  692,  704.  118 
Pac.  108.  118. 

149.  The  statute  requiring  building-con- 
tracts, the  cost-price  in  which  was  over  one 
thousand  dollars,  to  be  in  writing,  does  not 
apply 'to  and  Include  materialmen,  and  for 
that  reason  was  held  not  to  apply  to  the 
contract  to  put  in  such  elevator,  which 
was  construed  as  a  contract  to  furnish  ma- 
C.  C.  P. — 162 


terlals. — Portland  Cement  Co.  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  692.  704.  118  Pac. 
103,  113. 

150.  This  holding  Is  supt)orted  by  the 
following  cases,  assuming  the  construction 
of  the  contract,  to  be  the  correct  one. — 
Hinckley  v.  Fields  Biscuit  Co.,  91  Cal.  136. 
27  Pac.  594;  Roebling's  Sons  Co.  v.  Humboldt 
Electric  Light  &  Power  Co..  112  Cal.  288,  44 
Pac.  668;  Bennett  v.  Davis,  113  Cal.  337,  54 
Am.  St.  Rep.  354.  45  Pac.  684;  Bryson  v. 
McCone,  121  Cal.  168.  63  Pac.  637. 

151.  Same — Of  section  1203a,  not  retro- 
active.— Section  1203a,  as  enacted  in  1907,  is 
not  retroactive  and  has  no  bearing  upon  pro- 
ceedings had  prior  to  its  enactment. — Nof- 
ziger  Lumber  Co.  v.  Waters,  10  Cal.  App.  89, 
91.  101  Pac.  38. 

152.  Same— Penal  character  of  statute. — 

Provison  In  sections  of  mechanics'-lien  law 
providing  in  certain  cases  that  contract 
shall  be  wholly  void  is  highly  penal  in  Its 
character,  for  violation  of  its  mandate  sub- 
jects owner  to  liability  for  debts  which  he 
never  agreed  to  pay,  and  from  which  he  re- 
ceives no  benefit.  Like  other  statutes  which 
cireate  forfeiture  or  imposed  penalty  it  Is  to 
be  strictly  construed  against  such  liability. 
— Snell  V.  Bradbury,  139  Cal.  379,  382,  73 
Pac.  150.  See  Irvine  v.  McKeon,  23  Cal.  472. 
473:  Trumpler  v.  Bemerly,  89  Cal.  490;  Moore 
V.  Lent,  81  Cal.  502.  506.  22  Pac.  875. 

153.  Such  sections  should  not  receive  con- 
struction unduly  favoring  imposition  of  pen- 
alty of  forfeiture.  In  any  case  statute  which 
deals  with  constitutional  right  of  owner  of 
property  to  make  contracts  relating  to  Its 
use  and  enjoyment,  restrictions  of  right  can 
go  only  to  form  of  contract,  and  can  not  be 
extended  beyond  what  is  expressed. — Snell 
V.  Bradbury,  189  Cal.  879,  882.  78  Pac.  150. 
See  Stimson  M.  Co.  v.  Braun.  186  Cal.  122. 
125,  89  Am.  St.  Rep.  116.  57  L,  R.  A.  726.  68 
Pac.   481. 

154.  Same — ^Persona  entitled  to  Hen. — The 

persons  entitled  to  a  lien  under  the  provi- 
sions of  the  chapter  relating  to  mechanics* 
liens  is  confined  to  such  persons  as  are 
named  in  the  above  section;  that  is,  to  per- 
sons who  perform  work  upon  the  structure 
therein  described  at  the  request  of  the 
owner  or  to  persons  furnishing  material  to 
be  used  In  such  structure. — Slayden  v.  O'Dea, 
182  Cal.  500,  189  Pac.  J066. 

156.  Same — Remedial  statute. — Statute  is 
remedial,  and  for  purpose  6t  carrying  it  Into 
effect  object  for  which  it  is  enacted  is  to 
receive  liberal  construction,  and  notices 
which,  under  its  provisions,  are  to  be  given, 
have  regard  to  substance  rather  than  to 
form. — McGinty  v.  Morgan,  128  Cal.  103,  64 
Pac.  392;  Macomber  v.  Bigelow,  126  Cal.  9, 
16,  58  Pac.   312. 

As  to  liberal  eonatmetlon  to  be  given  to 
meehanlcs'-Uen  law,  see  pars.  116-118.  this 
note. 

15«.     Same ->  Strict  construction  required* 
*  -Then. — All  of  Mechanics'  Lien  Act  must  be 
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Strictly  construed,  because  rigrhts  are  eriven 
thereby  In  derogation  of  common  law. — 
Holmes  v.  Rlchet,  56  Cal.  807.  310,  38  Am. 
Rep.   54. 

But  mm  to  present  mle  that  all  stat- 
utes  are   liberally   construed   In   this   state. 

see,  ante,  S  4  and  note  pars.  116-118.  165. 
this  note.  also.  "Sec.  14"  following  8  120Sa, 
post. 

167.  Same  —  Teehnleal  eoastmctlon  can 
not  be  Indnl^ed  la  for  purpose,  of  visiting 
penalty  upon  owner  unless  there  has  been 
substantial  failure  to  comply  with  law;  such 
as,  if  denied,  would  defeat  remedial  pur- 
poses of  statute;  but  if  there  be  reasonable 
doubt  as  to  construction  of  statute,  owner 
should  have  benefit  of  such  doubt.— Joost  v. 
Sullivan,  111  Cal.  286,  296,  43  Pac.  896; 
Shanklin  v.  Gray,  111  Cal.  88.  95,  43  Pac.  399. 

158.  Same — ^Vessels    not    Included    In. — It 

was  never  the  intention  of  the  legislature  to 
include  a  vessel  under  the  provisions  of  the 
mechanics'-lien  law  (section  1188-120Sa). — 
United  Iron  Works  v.  Outer  Harbor  Dredg- 
ing &  Wharf  Co.,  168  Cal.  81,  141  Pac.  917. 
See.  ante.   SS  818   et.  seq.  and  notes. 

159.  Same— 'nPITasoA-road  or  other  strve- 
tnre.»» — The  clause  in  the  above  section 
"wagon-road    or    other    structure"    defining 

the  structures  and  improvements  upon  which 
liens  attach  under  the  mechanics'-lien  law. 
does  not  include  public  roads  or  highways, 
but  has  reference  to  private  wagon-roads 
only;  for  this  reason  the  provisions  of  sec- 
tion 1184,  post,  as  to  stop-notice  in  a  case 
of  public  work,  is  not  applicable  to  public 
work  on  public  highways. — Slayden  v.  O'Dea. 
182  Cal.   500.  189  Pac.  1066. 

160.  Same  —  Written  contract. — Under 
above  section  it  is  necessary  that  whole  con- 
tract shall  be  in  writing  and  signed  by  par- 
ties thereto. — Donnelly  v.  Adams,  127  Cal. 
24,  25.   69   Pac.   208. 

As  to  contract  for  bvllding  or  Improve- 
ment costing  less  than  one  thonsand  dol- 
lars not  required  to  be  In  writing,  see  par. 
588,  this  note. 

161.  Same— Same— Object  of  statnte  In 
requiring  nvrltten  contracts. — The  object  of 
the  statute  in  requiring  contracts  in  excess 
of  one  thousand  dollars  to  be  filed  with  re- 
corder is  twofold:  (1)  as  security  to  owner, 
who  is  thereby  shielded  from  liability  to 
subcontractors,  laborers,  and  materialmen, 
beyond  his  contract;  (2)  to  afford  informa- 
tion to  all  others  furnishing  materials  or 
performing  service  in  and  about  contem- 
plated improvement,  upon  which  to  predi- 
cate an  opinion  founded  upon  value  of  prop- 
erty, price  to  be  paid,  and  dates  of  payment, 
as  to  whether  contract-price  is  such  as  will 
afford  adequate  security  and  Hen  under 
statute  sufficient  to  warrant  them  in  be- 
stowing their  labor  or  furnishing  materials 
for  proposed  improvement. — Greig  v.  Rior- 
dan.  99  Cal.  316.  319.  38  Pac.  918. 

162.     Contractor  —  Dellnltlon     of    term.  — 

Word   contractor   as   used   in  above   section 
does  not  apply  to  one  who  contracts  to  fur-' 
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nish  material  only.  —  Hinckley  v.  Field's 
Biscuit  Co.,  91  Cal.  136.  139.  27  Pac.  594.  See 
Bryson  v.  McCone.  121  Cal.  153.  156.  53  Pac. 
687. 

As   to   'Original   contractor,''   meaning  of, 

■ee,  post,   i  1187,   note  par.   139. 

16S.  Same— Rlg^ht  to  recover. — Contractor 
has  no  right  to  recovery  unless  he  can  show 
that  he  has  completed  contract  on  his  part, 
or  that  its  completion  ^has  been  in  some 
way  waived  or  excused. — ^Blar chant  v.  Hayes, 
117  Cal.  669,  671.  49  Pac  840. 

As  to  exception  In  favor  of  contractor,  as 
to  payment  for  work  otherwise  than  la 
money,  see,  post.  {  1184  and  note  par.  49. 

164.  Contractor's  bond — Aa  to  generaUy, 

filing,  sufllciency  of,  and  liability  under,  see 
pars.  84-53.  this  note. 

165.  Contract-price  ^  Paxable  1m  lastal- 
ments. — As  to  generally  and  architect's  cer- 
tificate, see  par.  71,  this  note. 

166.  Cook— For  laborers  of  sabcontrac- 
<»'• — Right  to  lien  for  wages  of,  see  par. 
616,  this  note. 

167.  Corporation — PrIoritT  of  Hens.— Ma- 
terialman or  contractor  who  has  furnished 
material  for  or  constructed  building  for  cor- 
poration, and  who  has  filed  his  notice  of  lien 
as  provided  in  above  section,  can  not  be  de- 
feated in  his  right  by  statute  giving  lien  in 
favor  of  laborers  who  perform  labor  for 
corporations,  since  his  lien  attached,  giving 
to  such  laborers  priority,  where  such  stat- 
ute applies  only  to  one  class  of  laborers  to 
exclusion  of  another  class  of  laborers. — 
Johnson  v.  Goodyear  M.  Co.,  127  Cal.  4,  11, 
78  Am.  St.  Rep.  17,  47  L.  R.  A.  888,  69  Pac. 
804. 

As  to  service  upon  corporation  of  de- 
mand for  stop-notice,  see.  post,  8  1184.  note 
par.  73. 

168.     Debtor's    application     of     money.— 

Mode  by  which  debtor  manifests  his  inten- 
tion to  apply  moneys  paid  to  him  for  ex- 
tinction of  any  particular  obligation  is 
immaterial,  provided  that  at  time  debtor 
intended  to  make  particular  application  of 
moneys,  and  creditor  well  knew  that  debtor 
so  intended. — ^Hanson  v.  Cordano.  96  Cal. 
441.   443,  31  Pac.  457. 

168.  Deductions  owmer  nsay  make  from 
payments  to  contractor, — as  to,  see  Hampton 
V.  Christensen,  148  Cal.  729,  84  Pac.  200. 

ITO.  Deposit  by  owner— Of  balance  dae 
upon  bulldlag-contract,  and  the  application 
and  distribution  of  same« — See  pars.  247-249, 
this  note. 

171.  Where  an  owner  of  property  deliv- 
ered her  check  to  a  bank  in  which  she  was 
a  depositor,  which  check  was  afterward  cer- 
tified by  the  bank,  with  Instructions  to  pay 
it  to  a  certain  building  company  with  which 
she  had  made  a  contract  to  construct  a 
building  upon  her  property,  upon  the  pro- 
duction of  satisfactory  releases  of  lielis  and 
notices  to  withhold,  executed  by  various 
parties  who  performed  labor  upon  and  fur- 
bished material  for  the  construction  of  the 
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buirdlngr,  and  about  three  years  after  the 
deposit  of  tlie*eh««lc;  t4ie  construction  com- 
pany served  notice  upon  the  bank  that  it 
no  longer  had  any  interest  In  the  check, 
whereupon  the  bank  applied  the  amount  of 
money  represented  by  the  check  upon  an  in- 
debtedness of  the  depositor  to  it  under  its 
banker's  lien,  under  the  circumstances,  no 
trust  in  the  funds  was  created  in  favor  of 
the  lien-claimants,  and  the  bank  was  Justi- 
fied in  applying^  the  amount  of  the  check 
upon  the  indebtedness  of  its  depositor.-^ 
Wade  V.  City  and  County  Bank,  25  Cal.  App. 
675,    146   Pac.    146. 

172.  In  such  a  case  the  transaction 
neither  creates  a  trust  in  favor  of  the  lien- 
claimants,  or  an  equitable  assigrnment;  nor 
is  there  anything  that  could  in  any  manner 
be  construed  as  creating:  an  estoppel  in 
their  favor,  where  the  record  does  not  show 
that  they  knew  anything:  of  it.  The  entire 
transaction  was  simply  a  means  adopted  by 
the  owner  of  the  building:  of  setting:  aside 
money  with  which  to  pay  her  contractor. — 
Wade  ▼.  City  and  County  Bank,  25  Cal.  App. 
675,  146  Pac.  145. 

178.  Direct  employment  of  laborer. — Stat- 
ute does  not  require  that  laborer  must  have 
been  hired  origrlnally  to  do  particular  work 
for  which  lien  is  8:iven.  and  that  he  must 
under  that  hiring:  have  performed  such 
work;  it  says  he  shall  have  lien  if  he  per- 
forms work,  whether  employed  directly  for 
such  purpose  or  for  some  other  purpose. — 
Ah  Louis  V.  Harwood,  140  Cal.  500.  503,  74 
Pac.   41. 

174.  Drains— Lumber  used  In  eomitrvetlon 
of- Part  thereof. — In  a  case  in  which  the 
court  finds  that  all  the  lumber  furnished  by 
a  materialman  to  a  subcontractor  was  ac- 
tually used  in  the  dig:g:ing:  or  dredg:ing:  of  a 
ditch'  or  canal  and  that  the  portion  not 
already  destroyed  became  a  permanent  part 
of  such  ditch  or  canal  and  finding:  also  the 
value  of  the  lumber  thus  used,  including:  in 
such  finding:  as  to  value  the  lumber  which 
had  been  used  as  "skids,"  and  which  was 
destroyed  by  the  action  of  the  dredg:e  the 
portion  of  the  lumber  used  as  "skids"  was 
properly  included  under  the  provisions  of 
the  above  section  as  amended  in  1911  be- 
cause such  lumber,  althouerh  destroyed  by 
the  drederer,  became,  in  leg:al  contemplation, 
a  permanent  part  of  the  ditch. — L.  W. 
Blinn  Lumber  Co.  v.  Pioneer  Drainaere  Dis- 
trict, —  Cal.  App.  — ,  195  Pac.  750,  follow- 
ing: the  doctrine  in  Olson-Mahoney  Lumber 
Co.  V.  Dunne  Invest.  Co.,  SO  Cal.  App.  332, 
159  Pac.  178;  Consolidated  Lumber  Co.  ▼. 
Bos  worth,  Inc.,  40  Cal.  App.  80,  180  Pac.  60. 

Am  to  lien  npoM  completed  portion  of,  see 

par.  76,  this  note. 

As  to  lumber  used  In  concrete  ''fornui'' 
belngr  matcriala  *^«cd  and  consvmed"  in  the 
improvement  of  ''•tmctnre,*'  see  par.  471. 
this  note. 

175.  Dravringra,  plana  and  apecillcatloi 
As  to  ncccasity  of  aiffningr  apcciflcntioni 

Failure  to  sig:n  and  failure  to  file  specifica- 


tions, where  the  contracts  provided  that 
the  work  should  be  done  according:  to  spec- 
ifications, held  to  invalidate  the  same. — 
Cog:hlan  v.  Quartararo,  15  Cal.  App.  662,  666, 
115  Pac.  664. 

As  to  plana  and  apeclflcatlona,  see  pars. 
886,  887.  this  note. 

176.  Same— -Filing^  of  plans,  drawings  and 
■pccillcatlona  with  contract.  —  Where  the 
contract  specifically  refers  to  such  plans, 
drawing:8.  specifications,  etc.,  whether  re- 
ferred to  as  being:  annexed,  or  as  being:  on 
file  in  the  architect's  oiHce.  or  elsewhere, 
they  constitute  an  essential  part  of  the  con- 
tract, and  must  be  filed  with  the  contract, 
and  a  failure  to  comply  with  this  require- 
ment renders  the  contract  void,  and  labor 
done  and  materials  furnished  thereunder,  by 
all  persons  except  the  contractor,  are  deemed 
to  have  been  done  or  furnished  at  the  special 
Instance  and  request  of  the  owner. — Bur- 
nett V.  Glas,  154  Cal.  255,  97  Pac.  428. 

177.  Where  the  contract  does  not  contain 
the  plans,  drawlns:s  and  specifications  con- 
stituting: an  essential  part  thereof  they  must 
be  filed  with  it,  althoug:h  they  are  not  at- 
tached to  or  by  reference  made  a  part  of  it. 
but  are  provided  to  be  kept  at  the  ofQce  of 
the  architect  or  in  some  other  place,  and 
a  failure  to  comply  with  this  requirement 
renders  the  contract  wholly  void  and  labor 
done  and  materials  furnished  by  all  per- 
sons except  the  contractor  are  deemed  to 
have  been  done  and  furnished  at  the  per- 
sonal instance  of  the  owner  and  they  have  a 
lien  for  the  value  thereof. — Burnett  v.  Glas. 
154  Cal.  249,  255.  97  Pac.  428. 

178.  It  is  not  necessary  that  the  plans 
and  specifications  attached  to  and  made  a 
part  of  the  buildiner-contract  be  signed  by 
the  parties  if  they  are  sufiUdently  identified 
as  to  show  they  are  the  plans  and  specifi- 
cations referred  to.  —  Hartwell  v.  Oanahl 
Lumber  Co..  8  Cal.  App.  738,  734.  97  Pac.  901. 

170.  Drcdgre— Filing:  of  contract  for— Not 
a  "atructnre." — A  **dredg:e"  is  not  a  struc- 
ture within  the  meaning:  of  the  mechanics'- 
lein  law  requiring:  the  filing:  of  the  contract 
for  its  construction. — United  Iron  Works  v. 
Outer  Harbor  Dock  &  Wharf  Co.,  168  Cal. 
81.  141  Pac.  917. 

180.  BIcetrlcal  apparatna  —  Contract  for 
■cttiag:  up  electrical  apparatus  and  machin- 
ery necessary  in  construction  of  electric- 
light  works  is  contract  for  material  and 
nothing:  more. — Roebling:'s  Sons  Co.  v.  Hum- 
boldt E.  L.  &  P.  Co.,  112  Cal.  288,  290,  44 
Pac.  568.  See  Hinckley  v.  Fields  B.  &  C.  Co.. 
91  Cal.  136.  27  Pac.  594. 

181.  Bngrineeringr  expert — ^Rlsht  to  lien. — 

An  eng:ineering:  expert  employed  for  a  0ing:le 
and  specified  purpose  in  the  construction  of 
a  building:  or  the  making:  of  an  Improve- 
ment, even  though  he  may  not  be  classed 
as  an  architect,  comes  plainly  within  the 
provisions  of  the  above  section  as  one  be- 
stowing: skill  to  be  used  in  the  construction 
of  the  building:  or  making:  the  improvement. 
And  is  entitled  to  a  lien  for  the  furnishingr 
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of  ensrineeringr  designs  to  the  architects. — 
Hornlein  v.  Bohligr,  87  Cal.  App.  646,  174 
Pac.  697. 

182.  Bqvltable  estate— Is  equally  bound 
with  legral  title  to  satisfy  Hens  of  mechanics 
or  'materialmen  growing  out  of  contracts 
made    in   construction    of   building. — Hinck- 

.    ley  V.  Field  Biscuit  &  Cracker  Co..  91  Cal. 
136,  139.  27  Pac.  594. 

183.  Equitable  sarnlshinent  —  Notice  to 
>vithhold. — As  to  grenerally.  see  pars.  480, 
431,  504,  this  note. 

Aa  to  Botlee  to  withhold,  see,  also,  post, 
S  1184.  note  pars.  72-94. 

184.  Evidence  —  Admissibility  and  anfll- 
clency  of. — As  to  generally,  see  pars.  184. 
253-258.  this  note. 

185.  Same  — Told  contract  as. — Contract 
void  under  statute  for  failure  to  file  in  re- 
corder's office  is  nevertheless  admissible  in 
evidence  to  determine  character  of  buildingr 
to  be  erected,  and  thereby  to  furnish  test  by 
which  it  may  be  known  when  building  was 
completed. — Barker  v.  Doherty,  97  Cal.  10, 
12,  31  Pac.  1117. 

As  to  Told  contract  generally,  see  pars. 
657-673.  this  note. 

186.  Extra     work  ^  Recovery     for.  —  No 

right  of  action  accrues  to  contractor  for 
pxtra  work  done  by  him  until  same  is 
valued,  or  some  good  and  sufficient  excuse 
for  failure  to  value  same  in  accordance  with 
agreement  is  shown.  In  cases  where  no  val- 
uation is  made  and  no  reason  is  shown  for 
failure  to  make  such  valuation,  contractor  is 
not  entitled  to  recover  anything. — Holmes 
V.  Richet,  56  Cal.  807.  315,  38  Am.  Rep.  64. 

187.  Failure  to  llle  and  record  contract 
—In  general. — The  clause  in  above  section 
providing  that  the  failure  to  file  a  building- 
contract  should  render  it  "wholly  void"  is 
penal  in  its  nature.  It  is  to  be  construed  in 
connection  with  the  rest  of  the  section  in 
which  it  is  void  as  well  as  with  regard  to 
the  section  of  the  constitution  creating  the 
mechanics'  Hen  for  the  enforcement  of  which 
the  lien  law  was  provided.  It  is  an  arbitrary 
provision  and  is  not  to  be  extended  to  any 
contract  not  falling  strictly  within  its  let- 
ter.— Los  Angeles  Pressed  Brick  Co.  v.  Hig- 
glns,  8  Cal.  App.  514.  518,  97  Pac.  414. 

As  to  provision  not  applying  to  contracts 
by  materialmen  mrlth  original  contractor  or 
snbcontractor,  see  par.  129,  this  note. 

As  to  recordation  of  contract*  Bee  pars. 
198,   860-367,   this  note. 

188.  Failure  to  file  contract  renders  same 
void  for  the  purpose  of  an  action  between 
the  parties,  and  of  subjecting  the  owner 
to  liens  filed  against  the  building,  yet  it 
does  not  establish  the  relationship  of  master 
and  servant  between  the  owner  and  con- 
tractor so  as  to  render  the  owner  liable  for 
nejgrllgence  of  the  contractor. — Smith  v.  Dry- 
den,  15  Cal.  App.  570,  116  Pac.  456. 

189.  Failure  to  file  and  record  the  con- 
tract can  not  be  excused  on  the  ground  that 
the  contract  did  not  specify   the   contract- 
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price  and  the  materials. — ^Peterson  v.  Freler- 
muth,  17  Cal.  App.  618,  121  Pac.  299. 

190.  Same — ^LlabUtty  of  snrety.— The  fact 
that  a  construction  contract  is  invalid  as 
between  the  parties  because  not  recorded 
as  required  by  above  section,  does  not  re- 
lease the  surety  on  the  bond  of  the  con- 
tractor from  liability. — Watterson  v.  Owens 

.  River  Canal  Co.,   26  Cal.  App.  247,  143  Pac. 
90. 

191.  A  change  made  in  such  contract 
without  the  consent  of  the  surety  releases 
him;  but  this  rule  would  not  apply  to  a 
change  effected  by  corporate  officers  with- 
out authority,  or  to  a  change  orally  agreed 
upon  but  not  actually  executed. — Watterson 
V.  Owenft  River  Canal  Co.,  26  Cal.  App.  247, 
143  Pac.  90. 

182.  Farm  development  — >  <'Stmetnrc^  — 
Construction  of  section. — ^Under  the  provi- 
sions of  the  above  section  conferring  a 
right  to  mechanics'  Hen  on  specified  im- 
provements or  "other  structure,"  farm  de- 
velopment consisting  of  ditches,  drains,  em- 
bankments, and  roads,  so  correlated  as  to 
form  one  harmonious  entity  designed  to 
convey  water  to  and  distribute  it  over 
the  land,  and  constituting  a  permanent  im- 
provement thereto.  Increasing  Its  value.  Is 
a  "structure"  within  the  meaning  of  the 
statute. — Mendoaa  v.  Central  Forest  Co..  37 
Cal.  App.  289,  174  Pac.  869. 

IM.  Filing  and  recording  bond.— Under 
the  mechanlcs'-llen  law  as  amended  In  1911, 
where  the  owner  fails  to  file  the  bond  and 
contract  In  the  recorder's  office.  Hen-claim- 
ants are  entitled  to  a  lien  against  the  prop- 
erty for  the  full  amount  of  the  value  of  the 
materials  furnished  and  used  In  the  build- 
ing or  the  labor  done  thereon,  less  any 
credits  justly  to  be  made  In  favor  of  the 
owner  or  contractor.  —  Hammond  Lumber 
Co.  V.  Willis,  171  Cal.  566,  153  Pac.  947. 

194.  The  bond  which  above  section  pro- 
vides for  the  security  of  the  payment  of 
claims  for  labor  and  materials  is  a  valid 
common-law  obligation,  though  not  filed.— 
Hammond  Lumber  Co.  v.  Willis,  171  Cal  666, 
163   Pac.   947. 

196.  If  the  bond  refers  specifically  to  a 
contract  which  covers  only  a  house,  it  will 
not  cover  labor  or  materials  furnished  in 
the  construction  of  a  garage  on  the  same 
lot. — Hammond  Lumber  Co.  ▼.  Willis  171 
Cal.  666,  163  Pac  947. 

196.  That  some  of  the  materials  are  fur- 
nished to  a  subcontractor  rather  than  to  the 
original  contractor  does  not  aflfect  such 
bond. — Hammond  Lumber  Co.  v.  Willis  171 
Cal.  666.  153  Pac.  947. 

197.  It  is  the  duty  of  the  owner  to  exact 
the  bond  from  the  contractor  and  file  the 
same  in  the  office  of  the  county  recorder  if 
he  would  restrict  his  liability  to  laborers 
and  materialmen  or  subcontractors  for  their 
claims  to  the  contract-pirlce.  If  the  owner 
fails  to  require  the  bond  to  be  executed 
and  filed,  and  none  is  filed,  there  is  then  Im- 
posed upon  him  the  penalty  of  paying  al^ 
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the  Hens  to  the  extent  of  the  value  of  the 
work  done  and  materials  furnished. — Boscus 
V.  Waldmann.  31  Cal.  App.  245,  160  Pac.  180. 


108.     Flllngr     and     rccordlaa:     contract. — 

Where  the  contract  has  not  been  executed 
and  filed  as  provided  herein  neither  party 
may  maintain  an  action  based  on  the  con- 
tract against  the  other.  The  sole  remedy  of 
the  contractor  is  an  action  for  the  reason- 
able value  of  the  labor  and  materials  fur- 
nished, which  can  not  exceed  the  price  fixed 
in  the  contract.  He  must  show  a  substan- 
tial compliance  with  the  terms  of  the  in- 
valid contract. — Mannix  v.  Radke  Co.,  166 
•Cal.  338,  136  Pac.  52. 

100.  Filins  claim  of  lien— Premature  fil- 
ing.— Claim  of  lien  filed  before  completion 
of  buildinff  is  premature  and  srives  no  rigrht 
of  recovery. — Davis  v.  McDonough,  109  Cal. 
647.  550.  42  Pac.  450;  Roylance  v.  San  Luis 
Hotel  Co.,  74  Cal.  278.  20  Pac.  573. 

Aa  to  llllnip  claim  of  Ilea,  time  of,  auffl- 
drncy*  etc.,  see,  post,  i  1187  and  note. 

200.  Same  — Time  and  manner  of — Con- 
tractor must  comply  ^vlth  statute  as  to  time 
and  manner  of  filiner  in  order  to  avail  him- 
aelf  of  its  benefits. — ^Morris  v.  Wilson,  »7  Cal. 
644,  646.  82  Pac.  801. 

201.  Final  tvrenty-flve  per  cent— Aban- 
4loned  contract. — When  a  contract  duly  exe- 
cuted and  filed  accordlngr  to  the  provisions 
of  the  preceding^  section,  has  been  aban- 
doned by  the  contractor  before  completion, 
the  amount  of  the  contract  applicable  to 
the  Hens  of  other  peroons  than  the  con- 
tractor is  determined  by  former  section  1200, 
post,  and  the  final  twenty-five  per  cent  pay- 
ment formerly  provided  by  section  1184, 
post,  can  not  be  resorted  to. — Hoffman- 
Marks  Co.  V.  Spires,  154  Cal.  115,  97  Pac 
152;  Raphael  Co.  v.  Grote,  154  Cal.  138,  97 
Pac.   165. 

As  to  flaal  twcnty-llvc  per  cent  of  the 
contract-price,  see  par.  478,  this  note. 

202.  Samc-«Fallnre  to  reacrve  twenty- 
Atc  per  cent  of  contract-price. — A  provi- 
sion in  the  contract  reserving  twenty  per 
cent  of  the  contract-price  for  thirty-five 
days  after  completion  of  the  buildingr  is  not 
in  compliance  with  the  provisions  of  sec- 
tion 1184,  post,  as  to  the  reservation  of 
twenty-five  per  cent,  and  the  contract  is 
void,  and  the  property  is  subjected,  under 
the  statute,  to  liens  for  labor  and  materials 
in  like  manner  as  thougrh  no  contract  had 
been  made  or  filed,  or  the  materials  and 
labor  had  been  furnished  at  the  Instance 
and  request  of  the  owner. — Burnett  v.  Olas, 
154  Cal.  256,  97  Pac.  432. 

203.  Omission  to  provide  for  retention 
of  twenty-five  per  cent  of  contract-price  as 
provided  in  section  1184,  post,  renders  con- 
tract void  and  entitles  all  laborers  and  ma- 
terialmen to  lien  for  full  amount  of  their 
claims. — Stimson  Mill  Co.  v.  Nolan,  6  Cal. 
App.  754.  758,  91  Pac.  262. 

204.  Same— Same— ProvlHlon  for  retaln- 
iK^  tvrciity-llve  per  cent. — Contract  provid- 


ing for  the  retention  for  thirty-five  days 
after  completion  of  twenty  per  cent  instead 
of  twenty- five  per  cent  of  the  contract-price 
is  void,  as  is  any  contract  where  there  is 
a  subsequent  departure  from  the  provisions 
of  above  section  as  to  the  times  of  payment, 
and  renders  the  property  subject  to  liens 
in  favor  of  those  doing  labor  or  furnishing 
materials  to  the  same  extent  as  if  there  had 
been  no  contract  and  the  labor  or  material 
was  furnished  directly  to  the  owner. — Bur- 
nett V.  OUfl,  164  Cal.  249.  265,  97  Pac.  423. 

205.  Where  there  is  a  substantial  depart- 
ure in  the  contract  from  the  provisions  as 
to  the  times  of  payment  and  the  reservation 
of  at  least  twenty-five  per  cent  of  the  con- 
tract-price, for  at  least  thirty-five  days  after 
completion  of  the  building,  the  property  is 
subject  to  liens  in  favor  of  those  doing 
labor  or  furnishing  materials  to  the  same 
extent  that  it  would  have  been  had  there 
been  no  contract  and  the  labor  and  mate- 
rials had  been  furnished  at  the  personal 
Instance  and  request  of  the  owners,  and 
therefore  the  retention  of  five  hundred  dol- 
lars instead  of  six  hundred  twenty-five  dol- 
lars (the  twenty-five  per  cent)  Is  not  a  suf- 
ficient compliance  with  the  provisions  of 
above  section. — Nofziger  Lumber  Co.  y.  Solo- 
mon, 18  Cal.  App.  621,  626,  110  Pac.  474. 

206.  It  Is  not  sufficient  that  the  owner  did 
In  fact  retain  twenty-five  per  cent  of  the 
contract-price.  It  is  provided  that  by  the 
terms  of  the  contract  twenty-five  per  cent 
of  the  whole  contract-price  shall  be  made 
payable,  etc.,  and  an  unrevealed  intention 
to  retain  or  the  actual  retention  of  twenty- 
five  per  cent  Is  not  a  compliance  with  the 
statute,  and  evidence  of  such  actual  reten- 
tion of  the  full  amount  without  a  provision 
therefor  in  the  contract  is  Immaterial. — 
Nofziger  Lumber  Co.  v.  Solomon,  18  Cal. 
App.  621,  626,  110  Pac.  474. 

207.  The  earlier  decisions  holding  a  sub- 
stantial compliance  with  above  section  with 
regard  to  the  retaining  of  twenty-five  per 
cent  of  the  putchase-price.  etc.,  were  made 
when  there  was  no  constitutional  provi- 
sion upon  the  subject  or  without  regard  to 
the  constitutional  provision.  In  the  consti- 
tution of  1849  there  was  no  special  provi- 
sion for  a  mechanlcs'-lien  law  and  the  law 
was  therefore  entirely  the  creature  of  the 
statute.  The  constitution  of  1879  contin- 
ued the  existing  mechanics'-lien  law  in  force 
and  it  was  accepted  as  the  means  provided 
by  the  legislature  In  response  to  the  consti- 
tutional mandate  that  "the  legislature  shall 
provide  by  law  for  the  speedy  and  efficient 
enforcement  of  such  liens"  no  new  proced- 
ure having  been  provided.  The  phraseology 
of  the  law  which  implied  that  the  lien  was 
of  legislative  creation  was  not  devised  to 
meet  the  change  caused  by  the  adoption  of 
section  15  of  article  XX  of  the  constitution  of 
1879,  and  was  grammatically  at  least  out  of 
harmony  with  the  view  that  a  right  of  lien 
is  due  to  the  provisions  of  the  constitution. 
The  recognition  of  the  constitutional  origin 
of   the   right   and   the    true   relation   of   the 
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statute  Is  much  clearer  In  the  later  cases. — 
Nofzlger  Lumber  Co.  v.  Solomon,  IS  Cal. 
App.  621.  628.  110  Pac.  474. 


9.  Flztvrea— Lien  claimed  vpOM  prop- 
erty of  third  person. — Laborers  and  mate- 
rialmen claiming^  Hen  upon  mine  for  labor 
and  materials  can  not  acquire  any  interest 
by  sale  upon  foreclosure  of  mechanics'  lien 
in  property  not  belonerlng:  to  owner  at  time 
lien  attached,  and  where  machinery  Is  af- 
fixed to  such  minincr  claim,  rigrht  being  re- 
served to  remove  such  machinery,  no  lien 
upon  this  personal  property  by  virtue  of 
statute  Is  griven  where  lien  is  claimed  upon 
property  of  owner  of  mine.  —  Jordan  v. 
Myres.  126  Cal.  665,  670,  68  Pac.  1061.  See 
Williams  v.  Mountaineer  Gold  MIn.  Co.,  102 
Cal.  134.  34  Pac.  702,  63  Pac.  388;  Hamilton 
v.  Delhi  Mln.  Co..  118  Cal.  148,  50  Pac.  378. 

200.  Same — ^lateatloa  with  which  article 
of  personal  property  attached  to  realty, 
whether  for  temporary  or  permanent  Im- 
provement, determines  whether  It  thereby 
becomes  permanent  fixture  with  reference 
to  laws  subjectingr  same  to  claim  of  Hen. 
as  has  way  and  manner  with  which  such 
property  Is  attached  to  realty. — Jordan  v. 
Myres.  126  Cal.  666,  670,  58  Pac.  1061. 

210.  Saate  —  aveatloB  of  fact.— Whether 
materials  furnished  by  materialmen  are  af- 
fixed to  buildinff  so  as  to  become  part 
thereof,  is  question  of  fact  to  be  determined 
upon  evidence. — Bianchi  v.  Huffhes,  124  Cal. 
24.  29.  56  Pac.   610. 

211.  Foredoanre  of  Hen— As  to  nature  of 
action. — An  action  to  forclose  a  mechanics' 
Hen  is  a  suit  in  equity  and  no  rigrht  of  trial 
by  Jury  exists,  either  upon  the  whole  case, 
or  upon  any  special  issue. — Coghlan  v.  Quar- 
tararo,  15  Cal.  App.  666.  115  Pac.  664. 

212.  While  for  various  purposes  the  pro- 
ceeding: to  foreclose  a  mechanics'  Hen  In 
this  state  has  been  said  to  be  a  suit  in 
equity  and  may  be  termed  a  statutory  pro- 
ceedingr  of  an  equitable  nature,  equity  Itself 
raises  no  Hen  on  behalf  of  the  mechanic  or 
the  materialman.  The  debt  created  by  fur- 
nishlnsr  labor  or  materials  for  a  building 
and  the  lien  given  therefor  are  two  distinct 
matters.  The  former  may  be  enforced  as 
any  other  debt,  while  the  Hen  exists  only 
by  statute  and  must  be  enforced  by  the  spe- 
cial proceeding  provided  for  that  purpose. — 
Los  Angeles  Pressed  Brick  Co.  v.  Hlgglns, 
8  Cal.  App.  514,  520,  97  Pac.  414. 

213.  In  an  action  to  foreclose  the  me- 
chanics' l^en  as  against  the  owner  of  a 
stable,  where  it  is  shown  that  such  owner 
was  present  on  the  premises  and  saw  all 
of  the  work  going  on  for  its  improvement, 
who  neither  pleaded  nor  proved  that  any 
notice  of  non-responsibility  was  posted,  as 
permitted  in  above  section,  both  the  stable 
and  the  land  on  which  it  is  are  subject  to 
foreclosure  both  as  against  the  owner  and 
the  tenant. — Acme  Lumber  Co.  v.  Wessllng, 
19  Cal.  App,  406.  410.  126  Pac.  167. 

214.  In  this  action  to  foreclose  certain 
mechanics'  liens  upon  the  real  property  of 


the  defendant,  it  Is  held  that  the  contention 
of  plaintiffs  that  the  original  contract  be- 
tween the  parties  was  abrogated  by  an  exe- 
cuted parol  agreement,  providing  for  the 
erection  of  a  different  building,  the  cost  of 
which,  It  was  claimed,  exceeded  the  sum  of 
one  thousand  dollars  and  that,  no  memo- 
randum of  the  latter  contract  being  recorded 
or  ever  filed.  Judgment  should  have  been 
directed  to  foreclose  the  liens  upon  the  prop- 
erty for  their  full  amount:  and  the  further 
contention  that  the  findings  are  contrary  to 
the  evidence,  and  inconsistent  with,  and  re- 
pugnant to,  each  other,  can  not  be  sustained. 
— Eureka  Mill  A  Lumber  Co.  v.  Andres.  25 
Cal.  App.  613.  144  Pac.  970. 

21S.  Same  —  Same  —  Action  bronsht  te 
foreclose  Uen  and  the  lien  falls,  a  contractor 
may  recover  a  personal  Judgment  against 
the  owner  and  the  laborer  or  materialman 
may  recover  a  personal  Judgment  against 
the  contractor  or  subcontractor  to  whom  the 
labor  or  material  was  furnished.  In  both 
instances  if  there  be  a  contract  the  recovery 
depends  upon  the  terms  of  the  contract  and 
it  is  only  in  the  absence  of  an  express  con- 
tract that  the  right  rests  upon  a  quantum 
meruit,  quantum  valebant,  or  Implied  con- 
tract. The  right  to  recover  the  Judgment  In 
either  case  Is  in  no  way  dependent  either 
upon  the  constitutional  provision  or  the  me- 
chanics'-lien  law.  —  Los  Angeles  Pressed 
Brick  t?o.  v.  Hlgglns,  8  Cal.  App.  514,  524. 
97  Pac.  414. 

210.     Same— Amount  of  recovery— Interest. 

— If  the  action  is  based  upon  a  quantum 
meruit,  the  claimant  is  limited  in  his  re- 
covery to  the  reasonable  value  of  the  work 
done  or  materials  furnished;  and  as  reason- 
able value  requires  determination,  no  Inter- 
est can  be  charged  until  Judgment  Is  ren- 
dered.— Hardwood  Interior  Co.  v.  Bull,  24 
Cal.  App.   129,   140  Pac.  702. 

As  to  Interest  recoverable,  see  pars.  268- 
270,  this  note. 

217.  If  the  complaint  contains  an  allega- 
tion that  the  agreed  price  is  a  reasonable 
one,  but  the  action  is  based  upon  a  contract 
in  which  the  terms  are  fixed  and  definite. 
Judgment  should  be  given  for  the  full 
amount  prayed  for.  with  interest  from  the 
date  of  lien,  notwithstanding  proof  of 
double  pay  for  night  work.  It  can  not  be 
said  that  the  extra  charge  for  night  work 
Is  of  itself  evidence  that  the  charge  Is  un- 
reasonable.— Hardwood  Interior  Co.  v.  Bull, 
24  Cal.  App.  129.  140  Pac.  702. 

218.  Same— Answer^-— As    to    generally. — 

Where  the  plaintiff  in  an  action  to  enforce 
a  mechanics'  Hen  alleges  that  the  electrical 
supplies  were  contracted  for  at  an  agreed 
price,  which  it  was  also  alleged  was  a  rea- 
sonable value  of  the  same,  and  the  answer 
of  the  defendant  with  reference  to  this  par- 
ticular item  was  in  the  form  of  a  negative 
pregnant,  this  was  not  a  denial  of  the  alle- 
gation in  the  complaint.  There  was,  in  ef- 
fect, an  admission  that  the  electrical  sup- 
plies furnished  for  and  used  in  the  building 
were  of  the  value  stated  in  the  complaint. 
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and  therefore  the  answer  of  the  defendant 
raised  no  issue  upon  the  subject  of  value. — 
Blanck  ▼.  Commonwealth  Amusement  Corp., 
19  Cal.  App.  720,  127  Pac.  805,  807. 

219.  Same— Appcal^lB     sea^nil. — In    an 

action  to  foreclose  a  mechanics'  lien  for 
extra  labor  and  material  used  in  the  con- 
struction of  a  buildinsr,  in  which  the  orlerinal 
complaint  alleged  that  no  prices  for  the 
items  of  extra  work  and  materials  had 
been  agrreed  upon,  but  that  after  the  com- 
pletion of  the  buildingr  the  defendant  agreed 
to  pay  the  balance  due  on  account  thereof, 
the  denial  of  a  continuance  of  the  trial, 
after  the  plaintiff  had  been  permitted  to 
amend  his  complaint  by  alleeringr  an  agree- 
ment of  the  defendant,  after  the  completion 
of  the  extra  work,  to  pay  a  specified  sum 
therefor,  was  without  prejudice  to  the  de- 
fendant, where  it  appears,  from  the  record, 
that  all  that  the  defendant's  counsel  ex- 
pected to  show  to  meet  the  changed  form 
of  the  issue  was  that  the  defendant  at  the 
time  he  signed  the  agreement  to  pay  the 
specified  amount  was  in  such  a  condition  of 
fit  health  as  not  to  know  what  he  was 
doing. — Smith  v.  Murphy,  168  Cal.  828.  143 
Pac.  694. 

220.  In  such  an  action,  antecedent  conver- 
aatlons  between  the  parties  to  the  building- 
contract  concerning  matters  embodied  in  the 
specifications,  are  entirely  irrelevant,  sav- 
ing in  case  of.  doubt  over  the  construction 
of  the  speclflcfflions,  to  show  what  the  par- 
ties actually  intended. — Smith  v.  Murphy, 
168  Cal.  828,  148  Pac.  594. 

221.  Where,  In  consolidated  actions  for 
the  foreclosure  of  mechanics'  Hens,  an  ap- 
peal is  taken  by  some  of  the  claimants  from 
that  part  of  the  Judgment  in  favor  of  the 
owner  and  against  them,  another  part  of 
the  Judgment,  distributing  to  other  Hen- 
claimants  the  fund  deposited  in  court  by  the 
owner,  from  which  no  appeal  is  taken,  be- 
comes final,  and  upon  a  second  trial  the 
court  properly  limits  the  claims  of  the  ap- 
pellants to  their  claims  against  the  owner 
to  the  difference  between  the  total  amount 
found  applicable  to  liens,  and  the  amount 
awarded  by  the  first  Judgment  to  other  llen- 
clalmants. — O.  Ganahl  Lumber  Co.  v.  Weln- 
sveig,  168  Cal.  664,  148  Pac.  1025. 

222.  Same— Same— By  mortgagee. — Where 
property  is  sold  upon  proceedings  for  the 
foreclosure  of  a  mechanics'  lien,  at  the  re- 
quest of  the  lienor,  two  days  after  the  tak- 
ing of  an  appeal  by  the  holder  of  a  mort- 
gage on  the  property  from  the  Judgment 
declaring  the  superiority  of  the  Hen  over 
that  of  the  mortgage,  the  mortgagee  is  not 
estopped  from  prosecuting  his  appeal  by 
bidding  in  the  property  at  Its  reaflonable 
value. — Sunset  Lumber  Co.  v.  Bachelder,  167 
Cal.  512,  140  Pac.  85. 

22S.  Same  —  Same  —  Equity  suit. — Action 
to  foreclose  mechanics'  liens  Is  suit  in 
equity,  and  therefore,  appeal  should  be 
taken  directly  to  the  supreme  court. — Stock- 
ton Lumber  Co.  v.  Schuler,  7  Cal.  App.  257, 
94  Pac.  899. 


224.  Same— Attachment  levied— Does  not 
cat  off  right  to  Ilea. — The  right  to  enforce 
a  mechanics'  Hen  is  not  lost  by  the  lienor 
levying  an  attachment  upon  other  property 
and  thereby  obtaining  additional  security. — 
Martin  v.  Becker,  169  Cal.  301,  Ann.  Cas. 
1916D,  171,  146  Pac.  666. 

226.     Same  -^  Attorney's   fees '—-  Allowance 

of. — ^Allowance  of  attorney's  fees  in  action 
to  foreclose  lien  is  erroneous. — Stimson  Mill- 
Co.  V.  Nolan,  6  Cal.  App.  754.  759.  91  Pac. 
262. 

226.  Provision  for  allowance  for  attor- 
ney's fees  on  foreclosure  of  mechanids'  lien 
Is  void. — ^Los  Angeles  Pressed  Brick  Co.  v. 
Los  Angeles  Pac.  Boulevard  &  Devel.  Co.,  7 
Cal.  App.   460.  464,   94  Pac.   776. 

Aa  to  conatltntionalty  of  statnte  granting 
right  to  recover  attorney's  fees,  see  pars.  96 
and  97,  this  note. 

227.  In  the  absence  of  a  demurrer  and 
after  trial  without  the  point  being  raised,  it 
is  too  late  to  object  if  such  objection  could 
in  any  event  have  been  made  that  the  com- 
plaint where  the  contract  was  in  excess  of 
one  thousand  dollars  and  not  recorded,  con- 
tains no  allegation  that  there  was  anything 
due  on  the  contract. — Western  Lumber  & 
Mill  Co.  V.  Merchants  Amusement  Co.,  18 
Cal.  App.  4,  10.  108  Pac.  891. 

228.  Same— Bar  of  aetlon^^ — An  action  un- 
der section  1184,  post,  to  enforce  a  notice  of 
the  claim  for  materials  furnished  to  the 
contractor  for  the  erection  of  a  school- 
house,  given  to  the  school  district  as  owner 
under  this  section,  is  barred  by  a  Judgment 
rendered  in  a  former  action  brought  after 
the  service  of  such  notice  by  the  same  plain- 
tiff against  the  school  district,  members  of 
its  board  of  trustees,  and  the  contractor,  to 
recover  damages  for  breach  of  contract  be- 
tween the  contractor  and  the  school  dis- 
trict. The  plaintiff  in  such  action,  in  order 
to  hold  the  school  district,  should  have 
pleaded  and  relied  upon  the  notice  given 
under  section  1184,  post. — Sulsun  Lumber 
Co.  V.  Fairfield  School  Dist.,  19  Cal.  App. 
687.  589,  591,  592,  695,  697,  127  Pac.  849. 

Aa  to  limitation  of  aetloa,  see  par.  280. 
this  note;  also,  post,  B§  1184a  and  1190  and 
notes. 

229.  Same— Change  of  haste  of  action  by 
amendment. — Where  the  original  complaint 
was  founded  upon  above  section  an  amend- 
ment thereto  based  upon  section  1192,  post, 
does  not  change  the  cause  of  action  as 
originally  drawn. — Grenfell  Lumber  Co.  v. 
Peck.  29  Cal.  App.  847,  155  Pac.  1012. 

230.  Same— Character  of  claimant- Bnr^ 
den  of  proof. — In  an  action  to  foreclose  a 
mechanics'  Hen,  under  the  provisions  of  the 
above  section,  a  person  who  has  furnished 
and  laid  a  certain  quantity  of  roofing  for  an 
agreed  price.  In  order  to  be  entitled  to  the 
benefit  of  the  provisions  of  said  section, 
and  to  be  placed  in  a  position  more  advan- 
tagreous  than  that  occupied  by  a  material- 
man, must  adduce  proof  showing  that  his 
status  was  that  of  a  contractor  rather  than 
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that  of  a  materialman. — Fergrer  ▼>  Oearhart, 
44  CaJ.  App.  245,  186  Pac.  376. 

281.  Same— Same— Same— -Test  of  chame- 
ter  of  claimant. — The  test  of  the  character 
of  the  contract  la  the  relative  value  of  the 
material  and  the  labor  supplied;  as  the 
value  of  the  labor  is  small  in  comparison 
with  that  of  the  material  the  claimant  is  a 
materialman. — Ferrer  v.  Gearhart,  44  Cal. 
App.  246,  186  Pac.  376,  followlngr  the  doc- 
trine in  Puffh  V.  Moxley,  164  Cal.  374,  128 
Pac.  1037. 


Same  ->  Complaint— Abandoameat  of 
contract  by  contractor— AllCBatloaa. — Com- 
plaint on  lien  where  contractor  has  aban- 
doned contract  must  show  •  that  there  is 
something  due  the  contractor  or  that  the 
value  of  the  work  done  and  materials  fur- 
nished at  the  time  of  the  abandonment  ex- 
ceeded the  sum  then  due  the  contractor. — 
McCue  V.  Jackman,  7  Cal.  App.  703,  704, 
95  Pac.  673. 

See,  also,  par.  464, 'this  note. 

Aa   to  Inconsistent  averments   In   consoli- 
dated actions,  see  par.  243,  this  note. 

288.     Same— Same— Allcipatlons  as  to  com- 
pletion nncertain— BlTcct  of  stipulation. — ^In 

an  action  to  forclose  a  claim  of  lien  al- 
though an  allegation  in  the  complaint  stat- 
ing that  the  building  was  completed  on  or 
about  a  day  mentioned,  renders  the  plead- 
ing open  to  demurrer  for  uncertainty,  yet 
where  at  the  trial  it  was  stipulated  by  all 
the  parties  that  the  building  was  in  effect 
completed  on  the  day  named,  the  defendant 
can  not  be  said  to  have  been  prejudiced  in 
any  substantial  right  by  the  overruling  of 
his  demurrer  to  the  complaint,  nor  by  the 
form  of  the  finding  in  which  the  court  found 
the  completion  of  the  building  was  on  or 
about  the  date  named. — Klimm  v.  Henry 
Cowell  Lime  &  Cement  Co.,  38  Cal.  App.  239, 
175  Pac.  908. 


284.  Same— Same— Allegation  as  to  post- 
ing notlcc-^Neccsslty. — In  the  action  to 
foreclose  the  lien  as  against  the  owner  of 
the  stable,  who  was  present  on  the  premises 
and  saw  all  of  the  work  going  on  for  its 
improvement,  but  who  neither  pleaded  nor 
proved  that  any  notice  of  nonresponsibillty 
was  posted  as  permitted  in  section  1185. 
post,  both  the  stable  and  the  land  on  which 
it  is  situated  are  subject  to  foreclosure  both 
as  against  the  owner  and  the  tenant. — Acme 
Lumber  Co.  v.  Wessling,  19  Cal.  App.  406,  126 
Pac.   167. 

235.  Samc^Same— Averment    of   value. — 

An  averment  of  an  agreed  price  both  in  the 
claim  of  lien  and  in  the  complaint  is  a  suf- 
ficient prima  facie  averment  of  value  In  the 
absence  of  a  special  demurrer  for  uncer- 
tainty.— Coghlan  v.  Quartararo,  15  Cal.  App. 
667.  115  Pac.  664. 

An  to  allegation  of  amount  In  case  of 
unrecorded  contract*  see  par.  241,  this  note. 

236.  Same— Samc^Fallnre  to  allege  con- 
tract-price —  Presumption. — Where  a  me- 
chanics' Hen  was  sought  to  be  foreclosed 
upon  a  building  constructed  at  a  time  when. 


under  above  section,  as  it  then  stood,  no 
contract  of  one  thousand  dollars  or  less  need 
be  recorded,  and  the  complaint  to  enforce 
the  lien  failed  to  state  the  contract-price, 
which  does  not  appear  in  the  record,  it  must 
be  presumed,  under  the  rule  for  the  con- 
struction of  pleadings,  that  the  contract  was 
for  one  thousand  dollars  or  under,  and  was 
valid. — National  Lumber  Co.  v.  WicklifCe,  19 
Cal.   App.   284,   125   Pac.   357. 

287.  Same— Same— SuAclcncy  of. — ^Where 
the  complaint  to  foreclose  a  lien  and  to  en- 
force a  notice  to  withhold  payment  alleges 
that  the  goods  were  sold  to  the  contractor. 
and  that  a  notice  was  served  upon  the 
owner  to  withhold  payment  for  the  contrac- 
tor, and  that  the  contract  was  unwritten 
and  was  not  recorded,  but  not  only  fails 
to  state  the  contract-price,  but  fails  to 
allege  that  any  sum  was  in  the  hands  of  the 
owner  and  due  to  the  contractor  when  the 
Hen  was  filed  or  such  notice  to  withhold 
was  given,  and  there  is  neither  allegation 
nor  proof  showing  the  invalidity  of  the  con- 
tract, there  can  be  no  Judgment  for  the 
plaintiff;  and  where  there  is  evidence  sup- 
porting findings  for  the  defendant,  the 
court  properly  rendered  Judgment  for  de- 
fendant for  costs. — National  Lumber  Co.  v. 
Wickliffe.  19  Cal.  App.  834,  125  Pac.  357. 

288.  Where  the  complaint  to  foreclose  a 
lien  upon  the  land  on  which  the  building 
stood  describes  the  whole  of  the  land  by 
twelve  exterior  dimensions,  and  does  not 
allege  that  the  building  occupied  the  entire 
parcel,  or  show  what  portion  thereof  was 
covered  or  occupied  by  the  building,  the 
complaint  states  no  cause  of  action. — Kern 
V.  San  Francisco  Co.,  19  Cal.  App.  157,  124 
Pac.   862. 

239.  In  an  action  to  enforce  a  mechanics' 
lien,  a  complaint  which  proceeded  on  the 
theory  that  the  contract,  not  being  properly 
recorded,  was  void,  and  sought  to  recover 
the  reasonable  value  of  the  services  ren- 
dered, stating  in  another  part  of  the  com- 
plaint that  there  was  suiHcient  money  in  the 
hands  of  the  defendant  owner  to  pay  all 
claims  against  the  building,  was  not  open 
to  general  demurrer  on  the  ground  that  by 
this  method  of  pleading  the  plaintiff  could 
recover  whether  the  contract  be  void  or 
valid.  If  the  complaint  contained  two  causes 
of  action,  not  separately  stated,  or  if  It  was 
uncertain  in  any  respect.  It  was  amenable 
to  a  special  demurrer,  but  such  defects  in 
the  pleading  afford  no  ground  of  general  de- 
murrer*.— Anderson  v.  Blean,  19  Cal.  App. 
581,  126  Pac.  859. 

240.  Same — Same— Same— Action  for  scr- 
vlces. — Where.  In  an  action  by  a  building 
contractor  to  recover  the  reasonable  value 
of  his  services,  there  was  no  specific  alle- 
gation in  the  complaint  by  the  contractor 
that  the  material  furnished  by  him  was 
actually  used  in  the  construction  of  the 
building  or  that  said  building  had  been  com- 
pleted, this  is  immaterial  in  view  of  the  fact 
that  no  lien  was  allowed  the  contractor. 
His  complaint  is  manifestly  sufficient  on  a 
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quantum  meruit,  and  authorized  a  personal 
Judgment  In  hla  favor  for  the  reasonable 
value  of  his  services. — Tubbs  v.  DellllOp  19 
CaL  App.  612,  137  Pac.  614. 

241.  Same— Same— Unrecorded  'eontraet-^ 
AUcsatloB  of  amovBt. — Where  the  contract 
Is  unrecorded  It  is  not  essential  to  the 
plaintiff's  cause  of  action  that  the  exact 
amount  of  the  contract  be  alleged. — Chrls- 
tenson  Lumber  Co.  v.  Buckley,  17  Cal.  App. 
43,  118  Pac.  466. 

Aa  to  aTermeat  of  amonat,  see  par.  286, 
this  note. 

242.  Same— Completion  of  b«lldtiis^-<3er^ 
tala  flztaree  not  neeeesary  to  eompletloa^ 
Time  for  flllair  Ilea. — In  an  action  to  fore- 
close a  lien  for  materials  furnished  to  an 
owner  of  land,  who  was  himself  a  "specu- 
lative housebuilder,"  enfasred  in  construc- 
tlner  houses  for  sale,  where  it  appeared  in 
evidence  that  It  was  not  the  intent  of  the 
owner  to  Install  electric  heating:  and  ligrht- 
Ing  fixtures  as  part  of  the  completed  house, 
and  that  It  was  his  custom  never  to  install 
such  fixtures  until  the  house  was  sold, 
leaving  them  to  be  selected  by  the  pur- 
chaser of  the  house,  such  fixtures  could  not 
be  deemed  necessary  to  the  completion  of 
the  house,  and  a  notice  of  lien  filed  more 
than  ninety  days  after  the  completion  of 
everything  except  such  fixtures,  though  filed 
within  ninety  days  after  their  Installation. 
was  too  late. — Hogan  Lumber  Co.  v.  Boyle, 
177  Cal.  477,  170  Pac.  1106. 

243.  Same  —  CoBSolldatlon  of  actloaa— 
Action  of  owner  ngalnat  anrety^ — In  the  case 
of  an  action  for  the  foreclosure  of  me- 
chanics'-lien  claims  such  actions  may  be 
consolidated  with  an  action  by  the  owner 
on  the  bond,  although,  as  to  the  owner  and 
the  surety,  their  pleadings  may  go  upon  the 
theory  that  the  contract  was  duly  filed,  the 
surety  can  not  contend  on  appeal  that  the 
case  was  tried  upon  that  theory  where  some 
of  the  complaints  of  the  lien-claimants  con- 
tain no  allegation  of  the  making  or  filing  of 
a  contract  between  the  owner  and  the 
original  contractor,  and  amended  complaints 
of  some  of  the  other  lien-claimants  ex- 
pressly allege  the  failure  to  file  and  record 
the  plans  and  specifications. — Bird  v.  Amer- 
ican Surety  Co.,  176  Cal.  625,  166  Pac.  1009. 

244.  Same  —  Same  ^  Inconsistent  aver- 
ments.— ^The  findings  are  conclusive  upon 
all.  and  where  one  lien-claitnant  averred  the 
validity  of  the  contract,  and  the  others 
alleged  that  it  was  void,  a  finding  that  it 
was  void  operated  in  favor  of  all.  Including 
the  lienor  who  averred  its  validity. — Cogh- 
lan  V.  Quartararo,  16  Cal.  App.  667,  116  Pac. 
664. 

245.  Same  —  Conatrnctive  notl<^e« — A  Us 
pendens  is  not  required  in  a  suit  for  the 
foreclosure  of  a  mechanics'  lien  filed  within 
ninety  days,  as  required  by  section  1190, 
post,  and  a  purchaser  of  the  land  during 
the  pendency  of  such  a  suit  must  be  held 
to  liave  had  constructive  notice  of  the  pen- 
dency of  the  action. — Sax  v.  Clark,  180  Cal. 


2'87,  180  Pac.  821,  approving  doctrine  in 
Tulloh  V.  Boyce,  37  Cal.  App.  761,  174  Pac. 
680,  177  Pac.  847,  distinguishing  Metropolis 
Trust  &  Sav.  Bank  v.  Barnet,  166  Cal.  449, 
132  Pac.  888. 


246.  Santc— Croaa-coraplalnt- As  to  gen- 
ernlly. — In  an  action  on  a  building-contract, 
there  seems  to  be  no  good  reason  why  a 
mechanics'  Hen  may  not  be  foreclosed 
through  the  agency  of  a  complaint  in  inter- 
vention, provided  such  lien  is  filed  within 
the  prescribed  time. — Tubbs  v.  Delillo,  li 
Cal.  App.  612,  127  Pac.  614. 

As  to  right  to  Me  croas-compialnts  In 
proceeding  to  foreclose  mechanlcn'-llcn 
claims,  see  note  9  Ann.  Cas.  228. 

247.  Same— Deposit  by  owner  of  balance 
dne  on  contract. — ^In  an  action  to  foreclose 
hereunder,  upon  a  valid  contract,  the  owner 
may  deposit  in  court  the  balance  due  the 
contractor,  in  order  to  save  his  property 
from  sale. — Stockton  Lumber  Co.  v.  Schuler, 
1«6  Cal.  412,  101  Pac.  307. 

See,  also,  pars.  170-172,  this  note. 

248.  Same  —  Same  —  Application  of  fnnd 
deposited  In  conrt  by  owner  to  save  prop- 
erty froaa  sale. — ^Where  the  owner  deposits 
the  balance  due  the  contractor  upon  a  valid 
contract,  in  court,  to  save  his  property  from 
•ale  under  foreclosure  of  liens,  such  fund 
takes  the  place  of  the  property,  and  is  to 
be  distributed  among  the  parties  entitled 
thereto  according  to  their  respective  priori- 
ties  and  equities. — Stockton  Lumber  Co.  v. 
Schuler,  166  Cal.  412.  101  Pac.  307. 

249.  Same  —  Same  —  Distribution  of  fnnd 
deposited  In  conrt  by  owner. — ^Upon  such 
distribution,  no  lien-claimant  who  fails  to 
establish  his  right  to  a  lien  Is  entitled  to 
share  therein;  but  a  Judgment  which  ac- 
cords him  the  right  of  participation  after 
payment  in  full  of  all  valid  liens,  will  not 
be  reversed  at  his  instance,  where  neither 
owner  nor  contractor  raises  any  objection 
to  such  disposition  of  the  fund. — Stockton 
Lumber  Co.  v.  Schuler,  166  Cal.  414,  101  Pac. 
307. 

TBKk  Santc-Bnforcement  of  order  by  con- 
tempt proceedings. — Such  order  for  pay- 
ment may  be  enforced  by  proceedings  in 
contempt. — Frey  v.  Superior  Court,  22  Cal. 
App.  421.  134  Pac.  733. 

251.  Same  —  Equality  of  claimants. — ^Me- 
chanics, materialmen,  artisans  and  laborers 
of  every  class  entitled  to  a  lien  upon  the 
property  upon  which  they  have  bestowed 
labor  or  furnished  material  are  all  in  the 
same  class.  Their  equality  is  established 
by  the  constitution  and  can  not  be  impaired 
or  destroyed  by  the  legislature.  One  has  no 
preference  over  the  other. — Stimson  Mill  Co. 
V.  Nolan.  5  Cal.  App.  764.  769,  91  Pac.  262. 

As  to  priorities*  see  pars.  93-96,  298-296, 
this  note. 

252.  Same— Same— Materialmen  wbo  bave 
fnrnisbed    supplies    to    subcontractor    may 

give  notice   to  the  owner  of  the  amount  ol 
their  demands,  and  the  fact  that  the  con- 
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tractor  has  paid  the  subcontractor  in  full 
will  not  prevent  the  enforcement  of  the 
claims  of  materialmen  who  have  furnished 
material  to  the  subcontractor. — Los  An- 
sreles  Pressed  Brick  Co.  v.  Los  Angreles  Pac 
Boulevard  &  Devel.  Co.,  7  Cal.  App.  460,  463, 
94  Pac.  776. 


the  finding:. — Kern  v.  San  Francisco  Co.,  19 
Cal.  App.  1&7,  124  Pac.  862. 


Same— Evidence     A»  to  Kcnerall7«r— > 

Value  of  work  done  and  materials  furnished 
prior  to  abandonment  is  part  of  case  in 
chief  in  action  to  foreclose  mechanics'  liens 
lind  it  is  not  erroneous  to  reject  such  evi- 
dence  when  offered  in  rebuttal. — Scheerer 
V.  DeminiT.  154  Cal.  138.  143,  97  Pac.  166. 

Am  to  the  compctener  of  mm  export  to  tes« 
iity  as  to  whether  the  eoBOtmetlon  irork 
has  been  properly  done*  see  note  Ann.  Cas. 
1912D,   903. 

As  to  the  effect  of  statement  of  defendant 
as  to  performance  of  ohlliratlonst  see  par. 
261,  this  note. 

Aa  to  ''trivial  Imperfectioa,*'  helnir  a  qnea- 
tion  of  fact,  see  pars.  266,  267,  this  note. 

254.  Same  —  Same  —  Glrcumstantlnl  evl- 
dence« — ^In  an  action  for  the  foreclosure  of  a 
mechanics'  lien  claimed  on  account  of  ma- 
terials used  in  the  construction  of  the  build- 
Ing  or  improvement,  if  there  is  sufficient 
evidence  as  to  the  circumstances  and  negro- 
tiation  of  the  contract  and  delivery  of  the 
material  to  give  rise  to  a  legal  inference 
that  the  parties  arrived  at  an  understand- 
insT  that  the  material  was  sold  to  be  used 
in  the  erection  and  construction  of  certain 
buildinsrs,  then  under  the  provisions  of  sec- 
tions 1882,  1869,  and  1960,  post,  the  court 
can  so  find,  and  base  its  findings  thereon 
without  a  word  of  direct  testimony  as  to 
such  agreement  and  understanding. — Con» 
solidated  Lumber  Co.  v.  Bosworth,  40  Cal. 
App.  80,  180  Pac.  60,  following  doctrine  in 
Savings  &  Loan  Soc.  v.  Burnett,  106  Cal.  514, 
39  Pac.   922. 

26ft.     Same  •— Same  —  Hearsay  evidence. — 

In  an  action  to  foreclose  a  mechanics'  claim 
of  lien  hearsay  evidence  as  to  the  names 
of  the  persons  composing  a  partnership  is 
properly  excluded. — Hazard,  Gould  &  Co.  v. 
Rosenberg,  177  Cal.  296,  170  Pac.  612. 

266^  Same  —  Same  •—  Snfllclency  of  evi- 
dence.— Where  objection  is. raised  to  the  ad- 
mission in  evidence  of  certain  claims  of  lien 
on  the  ground  that  the  amount  claimed  as 
against  each  of  two  buildings  was  not 
separately  stated,  but  from  the  facts  of  the 
case  no  such  separate  statement  was  re- 
quired, such  defect,  even  if  it  had  been, 
would  merely  have  affected  the  priority  of 
the  liens,  and  would  have  been  no  ground 
for  refusing  to  admit  them  in  evidence. — 
Pugh  V.  Moxley,  164  Cal.  374,  128  Pac.  1037, 
1039. 

257.  It  Is  held  that  the  finding  of  the 
trial  court  that  a  portion  of  the  front  of 
the  building  was  not  destroyed  Is  not  sup- 
ported by  the  evidence,  which  shows  a  total 
destruction  of  the  building  by  the  fire  of 
April  18,   1906,  and  wholly  fails  to  support 


Same— Same— Variance. — Where  the 
terms  of  the  contract  are  admitted  by  the 
pleadings,  a  claim  of  variance  between  the 
pleadings  and  proof,  based  upon  the  theory 
that  the  evidence  shows  a  sale  for  an 
agreed  price,  is  not  tenable. — ^National  Lum- 
ber Co.  V.  Ripple,  166  Cal.  606,  137  Pac.  236. 


Same— Flndlnga  Aa  to  coat  of  wrotk 
— Neceaafty  for. — In  an  action  to  foreclose 
mechanics'  lien  by  subcontractors  after 
abandonment  of  the  work  by  the  principal 
contractor,  there  is  ih>  occasion  to  make  a 
specific  finding  of  the  reasonable  cost  of 
completing  the  work  after  cessation  of 
labor  by  the  contractor;  the  ultimate  fact 
is  the  value  of  the  work  done  and  material 
furnished  at  the  time  of  cessation,  to  be 
estimated  as  required  by  section  1200,  posL 
— ^Marshall  v.  Vallejo  Commercial  Bank,  168 
Cal.  469.  126  Pac.  146. 

Aa  to  action  to  forecloae  meehanlcO'  lies 
vrhere  contractor  has  abandoned  the  irork 
before  completion,  aa  to  llndlnsa  by  eoart, 
see  pars.  466,  466,  this  note. 


-—Same— Contract  for  Innabei^— 
Price  In  accordance  ivlth  clalna  of  lien. — In 

the  foreclosure  of  a  mechanics'  lien  a  find- 
ing of  the  court  that  the  contract  for  lum- 
ber was  for  the  reasonable  market  value 
and  not  a  fixed  price  may  be  warranted  by 
the  evidence. — Consolidated  Lumber  Co.  v. 
Bosworth,  40  Cal.  App.  80,  180  Pac.  60. 

261.     Same — Same— .BlTeet  of  atatemeat  of 
defendant  no  to  perfornaance  of  obllgatleaa. 

— The  trial  court  is  not  bound  by  a  state- 
ment of  the  defendant  that  he  had  per- 
formed his  obligations  in  full  prior  to  re- 
ceiving notice  to  withhold  money  due 
under  the  contract,  which  was  but  a  conclu- 
sion of  the  witness,  and  in  direct  conflict 
with  his  further  testimony  as  to  payment 
made  by  him  after  notice  received. — Chria- 
tenson  Lumber  Co.  v.  Buckley,  17  Cal.  App. 
44,  118  Pac.  466. 


Sante— Same-— In  inncvase  of  com- 
'plalnt. — In  this  action  for  the  foreclosure  of 
liens  for  materials  furnished  In  the  con- 
struction of  certain  buildings,  the  findings 
in  the  language  of  the  complaint  that  the 
materials  were  sold  at  the  current  market 
prices  and  that  such  prices  were  reasonable 
value  thereof  are  sufficiently  sustained  by 
the  evidence. — National  Lumber  Co.  v.  Rip- 
ple, 166  Cal.  606,  137  Pac.  236. 

263.  The  findings  that  the  materials  fur- 
nished were  actually  used  In  the  buildings 
are  also  supported  by  the  evidence.-— Na- 
tional Lumber  Co.  v.  Ripple,  166  Cal.  606.  1S7 
Pac.  236. 

264.  Same— Same-i-ObJectlon  to  oa  ap- 
peal.— In  an  action  for  the  foreclosure  of  a 
mechanics'  lien,  the  plaintiff  can  not  con- 
tend on  appeal  from  an  adverse  Judgment 
that  the  findings  are  defective,  in  that  they 
did  not  show  that  the  contract  between  the 
owner  and  the  contractor  complied  with  all 
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the  requirements  of  above  section,  as  such 
fiectlon  read  at  the  time  of  the  making  of 
the  contract,  where  the  complaint  alleged 
the  making  of  a  valid  contract,  and  such 
Allegation  was  not  dejiied  in  the  answer. — 
Pacific  Portland  Cement  Co.  v.  Hopkins, 
TVebster-Mace  Construction  Co.,  63  Cal.  Dec. 
100,  162  Pac.  1016. 

a6S.  Same — Same— ^On  or  about'*— Snfll- 
«leiitly  definite. — In  an  action  to  foreclose 
A  mechanics'  lien  a  finding  that  the  notice 
of  claim  of  lien  was  filed  "on  or  about"  a 
stated  time  is  indefinite,  is  not  reversible 
error  under  article  VI,  section  4^  of  the 
constitution,  where  there  was,  in  fact,  a 
leeway  of  several  days  in  which  notice 
might  have  been  filed,  and  the  evidence 
showed  that  notice  was  filed  in  time. — Con- 
solidated Lumber  Co.  v.  Bosworth,  40  Cal. 
App.  80,  180  Pac.  60. 

26«.     Same— Same— ^Trivial  Imperfection.** 

— Findings  as  to  "trivial  imperfection"  held 
sustained  by  the  facts. — Schindler  v.  Green, 
149  Cal.  764,  87  Pacr  626. 

267.  "Trivial  Imperfection"  held  to  be  a 
question  of  fact  in  each  instance,  and  that 
no  fixed  and  inflexible  rule  can  be  laid 
^own. — Schindler  v.  Green,  149  Cal.  764,  87 
Pac.  626. 

268.  Same  —  Interest  —  In  general. — ^The 
provisions  of  the  above  section  do  not  pro- 
hibit the  allowance  of  interest  in  me- 
chanics'-lien  causes,  and  In  an  action  for 
the  foreclosure  of  a  mechanics'-llen  interest 
is  allowable  from  the  date  of  completion  of 
the  contract  of  improvement. — Klimm  v. 
Henry  Cowell  Lime  &  Cement  Co.,  88  Cal. 
App.  239,  175  Pac.  908,  following  the  doc- 
trine in  Hubbard  v.  Jurian,  35  Cal.  App.  757, 
170   Pac,   1093. 

See,  also,  par.  432,  this  note. 

A«  to  Interest,  see,  also,  par.  216,  this  note. 

As  to  Interest  not  recoverable  prior  to  de- 
cision, see  pars.  311,  312,  this  note. 

aOO.  Same^-Same— Allo^rable  from  date 
of  completion. — In  an  action  for  the  fore- 
closure of  a  mechanics'-lien,  interest  is  al- 
lowable from  the  date  of  the  completion  of 
the  building  or  improvement. — Klimm  v. 
Henry  Cowell  Lime  &  Cement  Co.,  38  Cal. 
App.    239,   176   Pac.   908. 

270b  Same— Same— Time  from  vrken  al- 
lowed.— Interest  on  lien-claims  for  labor 
and  material  furnished  under  contracts  fix- 
ing no  time  for  payment,  should  be  allowed 
from  the  time  of  the  commencement  of  the 
actions  to  foreclose  the  liens. — Hubbard  v. 
Jurian.  35  Cal.  App.  757,  170  Pac.  1093. 

271.  Same  —  Jndffment  —  Personal  Jndir- 
ment,  Jnrlsdiction  to  render. — When  the 
court  has  acquired  Jurisdiction  of  the  ac- 
tion, it  has  Jurisdiction  to  render  a  personal 
Judgment  for  the  amount  claimed,  although 
the  right  to  the  lien  may  be  denied,  and  the 
amount  claimed  may  be  less  than  three  hun- 
dred dollars. — ^Mannix  v.  Tryon,  152  Cal.  34, 
91  Pac.  983,  followlnp  doctrine  in  Becker 
V.  Superior  Court,  161  Cal.  313,  90  Pac.  689, 
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as  overruling  Miller  v.  Carlisle,  127  Cal.  327, 
69  Pac.  785.  See  Fresno  Planing  Mill  v. 
Manning,  20  Cal.  App.  766,  130  Pac.  196,  197. 

272.     Same— 4Same— Same— Snbcontractors. 

— Entitled  to  enforce  claims  against  the 
land  only,  and  a  personal  Judgment  against 
the  owner  is  erroneous. — Builders'  Supply 
Depot  V.  O'Connor,  160  Cal.  267,  88  Pac.  982. 

278.     Same— Same — Same — ^Wkat   not   a. — 

Where  by  the  terms  of  the  Judgment,  it  di- 
rects that  the  defendant's  interest  in  the 
property  be  sold  to  satisfy  the  established 
liens  against  it,  in  the  manner  prescribed 
by  law,  and  that,  '*in  case  the  proceeds  of 
such  sale  do  not  suflUce  so  that  each  of  said 
plaintiffs  receive  the  full  amount  for  which 
he  has  Judgment  hereunder,  then  a  Judg- 
ment for  deficiency  shall  be  docketed  in 
favor  of  each  of  said  plaintiffs  and  against 
the  defendant,"  the  Judgment  for  foreclos- 
ure and  sale  is  not  a  personal  Judgment 
against  the  owner,  in  violation  of  the  pro- 
vision of  section  1194,  post. — Blanck  v.  Com- 
monwealth Amuseme^it  Corp.,  19  Cal.  App. 
720.  727,  127  Pac.  806. 

274.  Same— Same     Single  Indgment   may 

be  properly  entered  in  action  under  above 
section,  although  distinct  causes  of  action 
are  set  forth. — Nordstrom  v.  Corona  City 
Water  Co.,  166  Cal.  206,  209,  100  Pac^  242. 

275.  Same  —  Same  —  Svfllelency  of  Jnds- 
mentw — ^A  Judgment  in  an  action  to  enforce 
a  mechanics'  lien,  the  sum  and  substance  of 
which  is,  after  declaring  that  Judgment  in 
certain  specified  sums  be  entered  in  favor 
of  some  of  the  plaintiffs  and  against  the 
defendant,  that  the  several  liens  sued  upon 
be  foreclosed  against  the  interest  of  the  de- 
fendant In  the  property  involved,  and  the 
Judgment  further  directs  that  the  defend- 
ant's Interests  in  the  property  be  sold  by 
the  sheriff  in  a  manner  prescribed  by  law, 
and  that,  "in  case  the  proceeds  of  such  sale 
do  not  suffice  to  pay  each  of  said  plaintiffs 
the  full  amount  of  which  he  haa  Judgment 
hereunder,  then  a  Judgment  for  any  defi- 
ciency shall  be  docketed  in  favor  of  each 
of  said  plaintiffs  and  against  defendant." 
will  not  be  considered  as  violative  of  the 
provisions  of  section  1194.  post.  It  will 
thus  be  seen  that  by  the  very  terms  of  the 
Judgment,  no  Judgment  except  for  a  defi- 
ciency could  be  docketed  against  the  de- 
fendant, and  the  Judgment  itself  could  not 
have  been  enforced  as  a  purely  personal 
Judgment  against  the  defendant  except  in 
the  contingency  that  a  deficiency  might  be 
shown  by  the  return  of  the  sheriff. — Blanck 
V.  Commonwealth  Amusement  Corp.,  19  Cal. 
App.  720,  127  Pac.  806,  808. 

276.  Same     Jnrlsdiction  of  superior  conrt. 

— The  superior  court,  in  an  action  brought 
in  good  faith  to  foreclose  an  asserted  me- 
chanics' lien,  has  Jurisdiction,  upon  finding 
against  the  claim  of  lien,  to  render  a  per- 
sonal Judgment  against  a  defendant  person- 
ally liable  for  the  amount  for  which  the 
lien  was  claimed,  although  such  amount  is 
loss  than  three  hundred  dollars. — Ransome- 
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Crummey  Co.   v.  Martenatein,   167   Cal.   406, 
189  Pac.  1060. 

277.  The  action  to  enforce  a  mechanic's 
lien  is  equitable  and  Jurisdiction  to  fore- 
close the  lien  does  not  depend  upon  the 
amount  of  money  secured  by  the  Hen;  nor 
when  than  amount  is  less  than  three  hun- 
dred dollars  does  the  court  lose  Jurisdiction 
by  reason  of  any  fatal  defect  which  de- 
stroys the  lien  and  prevents  its  foreclosure. 
It  becomes  the  duty  and  the  right  of  the 
court  to  retain  the  action  and  render  a  per- 
sonal Judgment  in  the  proper  amount  even 
if  that  amount  is  less  than  three  hundred 
dollars. — Robinett  v.  Brown,  167  Cal.  786, 
141  Pac.  368. 

278.  Same  — Jury  trial. — The  fact  that 
legal  Issues  may  be  Involved  in  the  action 
does  not  entitle  the  defendant  to  demand  a 
Jury  trial  thereof. — Coghlan  v.  Quartararo, 
15  Cal.  App.  666,  116  Pac.  664. 

279.  Same— Law  of  ease  —  CommoB- law 
bond. — Where  upon  former  appeal,  bond 
given  under  former  section  1208,  post,  was 
held  good  as  voluntarily  given  and  a  com- 
mon-law bond,  such  decision  becomes  the 
law  of  the  case  and  the  question  may  not  be 
considered  in  a  subsequent  trial. — People's 
Lumber  Co.  v.  Gi^lard,  5  Cal.  App.  486,  438, 
90  Pac.  556. 

A«  to  atare  decisis,  see  par.  106,  this  note; 
also,  ante,  9  58,  note  Part  XVI. 

280.  Same— LIraltatlOB  of  action. — An  ac- 
tion begun  on  June  6th,  to  foreclose  a  lien 
filed  on  March  7th  of  the  same  year,  Is 
within  the  period  of  ninety  days'  limitation 
of  section  1190,  post. — Pacific  Sash  &  Door 
Co.  V.  BumiUer,  162  Cal.  664.  667,  124  Pac. 
230. 

As  to  bar  of  action,  see  par.  228,  this  note; 
also,  post,  §9  1184a  and  1190  and  notes. 

281.  Same  —  Llen-clalmant'a  Jndiraieat— 
Neitlier  for  more  nor  for  leas  than  claim.— 

The  mechanics'-llen  law  does  not  enable  a 
llen-claimant  to  recover  Judgment  for  any 
more  or  any  less  than  the  amount  which  he 
expressly  agrees  to  take.  It  has  nothing  to 
do  with  the  amount  of  the  Judgment  which 
he  is  entitled  to  recover,  but  makes  effect- 
ive the  Judgment  by  a  lien  upon  the  prop- 
erty upon  which  he  has  bestowed  his  labor 
or  material. — Los  Angeles  Pressed  Brick  Co. 
V.  Hlgglns,  8  Cal.  App.  614.  625,  97  Pac.  414. 

Ah  to  eqnnllty  before  the  law  of  claimants, 

see  pars.    93-95.   251,   293-295,   this  note. 

As  to  Jadgmcnt  In  action  to  foreclose  me- 
chanics' lien,  see  pars.  271-275,  this  note. 

282.  Lien-claimant  whose  lien  has  been 
declared  Invalid  may  in  an  action  brought 
to  foreclose  the  lien  obtain  a  personal  Judg- 
ment against  the  contractor  to  whom  he 
furnished  materials  or  at  whose  Instance  he 
rendered  services.  For  this  reason  the  con- 
tractor may  and  should  be  made  a  defend- 
ant in  the  action.  The  owner,  however,  is 
rendered  liable  to  the  materialman,  laborer 
or  subcontractor  only  by  reason  of  the  lien 
and  neither  of  these  persons  is  entitled  to  a 
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personal  Judgment  against  him.  He  is  un- 
der no  obligation  to  pay  said  claimants  for 
material  or  labor  furnished  by  them  to 
the  contractor. — Los  Angeles  Pressed  Brlclt 
Co.  v.  Higgins,  8  Cal.  App.  614.  621,  97  Pac 
414. 

288.  Same — Order  of  payment  under  ia- 
•ufflclcnt  claim  of  llcni— ^In  a  proceeding  to 
enforce  mechanics'  liens,  one  who  has  not 
filed  a  claim  of  lien,  or  who  has  filed  an  in- 
sufficient claim,  but  who  has  served  notice 
on  the  owner  that  he  has  furnished  mate- 
rials, stating  the  amount  thereof  and  di- 
recting that  the  amount  of  his  claim  be 
withheld  by  the  owner,  is  entitled.  If  a 
party  to  the  proceedings  in  foreclosure,  to 
have  an  order  of  court  directing  the  pay. 
ment  to  him  by  the  owner  of  such  sum,  un- 
der the  notice  provided  by  section  11S4. 
post,  as  it  may  appear  to  the  court  he  is 
entitled. — Prey  ▼.  Superior  Court,  22  Cal. 
App.  421,  134  Pac.  788. 

284.  The  action  to  foreclose  a  mechanics' 
lien  is  an  equitable  one.  and  the  power  to 
direct  the  payment  of  money,  after  notice 
provided  for  in  such  action,  is  the  exercise 
of  an  equitable  power,  and  a  court  of  equity 
has  power  to  make  appropriate  orders  and 
decrees  as  to  the  rights  of  all  persons  be- 
fore it  properly. — Frey  v.  Superior  Court. 
82  Cal.  App.   421.   184  Pac.   783. 

28B,     Same— Parties  to  action — Am  to  sen- 
•'*Uy. — ^Under     the    provisions    of    section 
1197,  post,   any  person   to   whom  a  debt  is 
due  for  materials  furnished  for  the  erection 
of  a  building  may,  in  addition  to  an  action 
to  foreclose  a  lien  against  the  building  and 
l^s  owner,  maintain  a  personal  action  to  re- 
cover  such  debt  against   the  person  liable 
therefor;  and  under  the  established  and  ap- 
proved   practice    in    this    state    the   person 
contracting  for  such  materials  may  be  made 
a  party   defendant   with   the   owner  of  the 
building    In   an    action    to    foreclose  a   me- 
chanics' Hen.    In  such  an  action  a  personal 
(Judgment    may    be    rendered    against    the 
contractor,   even   though  foreclosure  of  the 
lien  be  denied  as  against  the  owner  of  the 
building.      If   a    personal    Judgment   is   de- 
sired,  against   the   contractor,    it  is  proper 
to  make  him  a  party   defendant,  and  such 
practice  is  commended  as  tending  to  avoid  a 
multiplicity   of  suits. — Fresno  Planing  Mill 
Co.   V.  Manning,  20  Cal.   App.   766,   130  Pac. 
196,  197. 

As   to  owner  as  party  In  action  to  fore- 
clo«e   miner's   llen»   see   par.    350,   this  note. 

286.  Snme-^Samc— Contractor  not  aeces- 
•■T  party.-r-A  contractor  for  the  erection 
of  a  building  or  the  making  of  an  improve- 
ment Is  not  a  necessary  party  to  a  suit  to 
foreclose  a  mechanics'  lien  thereon.— Ha«- 
ard.  Gould  &  Co.  ▼.  Rosenberg.  177  Cal.  295, 
170  Pac.  612. 

287.  Same  —  Same  ^  Misnomer. — ^In      the 

foreclosure  of  a  mechanics'  lien  a  mistake 
In  naming  a  contractor  In  a  claim  of  Hen  is 
Immaterial  unless  the  misnomer  misleads 
the  owner  to  his  prejudice. — Hasard.  Gould 
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<&  Co.  Y.  Rosenberg,   177  Cal.   295,   170   Pac. 
612. 


^-Pleadingr  and  l««iies. — ^Where, 
in  an  action  for  the  foreclosure  of  a  lien 
for  labor  performed  and  materials  furnished 
in  the  construction  and  repair  of  a  canal, 
the  complaint  alleges  nonpayment,  and  the 
answer  denies  the  existence  of  the  contract 
under  which  the  plaintiff  charges  the  lia- 
bility of  the  defendant,  no  formal  denial  of 
the  allegation  of  nonpayment  is  necessary, 
and  a  finding  of  part  payment  Is  within  the 
Issues. — ^Watterson  v.  Owens  River  Canal 
Co..  167  Cal.  S70,  189  Pac.  804. 
See,  also,  pars.   S88-894. 

As  to  answer,  see  par.  218,  this  note. 

As  to  complaint,  see  pars.  242-244,  this 
note. 

As  to  croos-complalnt,  see  par.  246,  this 
note. 

289.  It  is  not  necessary  that  a  traverse 
should  be  expressed  in  negative  terms,  as 
it  is  sufficient  if  the  matters  set  forth  in 
the  answer  are  contrary  to  what  is  charged 
in  the  complaint — ^Watterson  v.  Owens 
River  Canal  Co.,  167  Cal.  870,  189  Pac.  804. 

aiNI.  Same  —  Prevention  of  fvrtlier  per^ 
formanee  by  owner. — ^Whero  the  owner  has 
prevented  further  performance  of  a  build- 
ing-contract by  his  refusal  to  pay  Instal- 
ments due,  the  contractor  may  sue  to  re- 
cover the  reasonable  value  of  his  work  in- 
dependent of  the  contract-price. — Tubbs  v. 
Delillo,  19  Cal.  App.  612,  127  Pac.  616. 

291.  Same^-Samc— Rights  of  contractor 
after  breach  by  owner. — Where  a  building- 
contract  provided  that  the  owner  should 
pay  for  the  work  In  five  instalments,  and 
that  if  the  owner  failed  to  pay  any  instal- 
ment within  five  days  after  It  was  due,  the 
contractor  could  treat  such  refusal  to  pay 
as  a  prevention  by  the  owner  of  further 
completion,  the  owner's  refusal  to  pay  the 
fifth  instalment  placed  him  in  default  and 
entitled  the  contractor  to  recover  the  bal- 
ance due  for  the  work  performed. — ^Tubbs  v. 
Delillo.  19  Cal.  App.  612,  127  Pac.  614. 

202.  Same^-Same  ^ 'Waiver  of  breach^^ 
Where,  under  a  building-contract,  the 
owner  refused  to  pay  an  instalment  when 
due.  thereby  preventing  further  comple- 
tion by  the  contractor,  the  fact  that  the 
contractor  continued  to  work  for  a  few 
days  longer  than  he  was  required  would  be 
considered  rather  as  a  favor  to  the  owner 
than  a  waiver  of  the  refusal  to  pay. — Tubbs 
V.   Delillo,  19  Cal.  App.  612.   127  Pac  614. 

903.  Same —«  Priority. — In  cases  where 
there  Is  no  valid  contract  between  the 
owner  and  the  contractor  the  priority  of 
the  lien  Is  to  be  determined  by  the  time  the 
work  was  done  or  the  materials  furnished, 
but  in  case  where  some  of  the  liens  at- 
tached prior  to  the  lien  of  a  mortgage  and 
some  after  the  lien  of  the  mortgage  had 
attached,  and  all  are  entitled  under  the 
statute  to  a  Judgment  for  the  sale  of  the 
entire   building   with   so    much    land    as    is 


necessary  for  its  convenient  use,  that  the 
proceedings  may  be  pursued  so  far  as  ap-, 
plicable  to  the  payment  of  their  respective 
liens.  The  course  of  a  court  of  equity  in 
adjudging  a  sale  of  the  property  and  ap- 
plication of  the  proceeds  first  to  the  pay- 
ment of  the  prior  mechanics'  lien,  then  to 
the  mortgage,  and  then  to  the  inferior  me- 
chanics' liens  will  be  upheld,  although  the 
mortgage  was  not  duo  at  the  time. — ^Burnett 
V.  Glas,  1*64  CaL  249,  268,  97  Pac.  428. 

As  to  priority  of  mechanlcs'-ilen  claims, 

see,  post,  §  1186  and  note. 

As  to  pro  rata  distribution  where  money 
insnfllclent,  see,  post,  8  1184b. 

As  to  provisions  for  priority  being  nncon- 
stltntlonal,  see  pars.  93-95,  251,  this  note. 

294.  Same— Same  —  Mechanics'  Hens  are 
prior  to  deed  of  trost  where  the  work  for 
which  they  are  claimed  was  done,  or  the 
materials  for  which  they  are  claimed  were 
furnished  prior  to  the  execution  or  re- 
cording of  the  deed  of  trust. — Farnham  v. 
California  Safe  Deposit  &  Trust  Co.,  8  Cal. 
App.  266,  270.  96  Pac.  778. 

See,  also,  post,  §  1186  and  note. 

295.  Same— Same— Payment  of  mortgage- 
Hen. — Where  some  liens  are  superior  and 
some  inferior  to  a  mortgage-lien  upon  the 
same  property,  the  court  may  decree  the 
sale  of  the  property,  and  the  application  of 
the  proceeds  to  the  payment,  first,  of  the 
prior  mechanics'  liens,  second,  of  the  mort- 
gage, and  finally,  of  the  inferior  mechanics' 
liens,  somewhat  in  the  manner  provided  in 
the  case  of  instalment  mortgages  by  section 
728.  ante. — Burnett  v.  Glas,  154  Cal.  269,  97 
Pac.  432. 

2tNI.  Same— Prohibition  against  enforce- 
ment.— And  in  prohibition  against  the  en- 
forcement of  the  order  by  contempt  pro- 
ceedings, it  will  be  presumed  that  the  court 
had  before  it  evidence  of  facts  warranting 
the  making  of  the  order  and  had  Jurisdic- 
tion to  make  It — iFrey  v.  Superior  Court,  22 
Cal.  App.  421,  134  Pac.  738. 

296a.  Prohibition,  in  such  case,  is  in  the 
nature  of  a  collateral  attack. — Frey  v.  Su- 
perior Court,  22  Cal.  App.  421,  134  Pac.  733. 

207.  Same  Resort  to  bond— Not  eneln. 
sivc  remedy. — The  right  of  lien- claimants 
for  labor  performed  and  material  furnished 
to  resort  to  the  bond  given  by  the  con- 
tractor under  the  requirements  of  the  above 
section  is  not  their  exclusive  remedy;  that 
having  right  to  serve  stop-notices  under 
the  provisions  of  section  1184,  post,  and  to 
share  in  the  money  withheld  from  the  con- 
tractor by  the  owner  under  the  provisions 
of  that  section. — Sweeney  v.  Board  of  Trus- 
tees, 33  Cal.  App.  831,  196  Pac.  48. 

298.  Same— Several  contracts  tor  build- 
ings  on   same   property-^Varlance. — In    the 

foreclosure  of  a  claim  of  mechanics'  lien 
under  the  mechanics'-llen  law  as  amended 
in  1911  where  the  liability  of  the  owner  Is 
not  limited  owing  to  the  failure  to  file  a 
rontractor's  bond,  and   the   evidence  shows 
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thrde  contracts  for  buildlngrs,  or  parts  of 
buildingrs,  on  the  same  property  as  part 
of  a  single  enterprise,  it  can  make  no  differ- 
ence to  the  owner  whether  the  liens 
charg^eable  against  the  property  arise  un- 
der one  or  other  of  the  contracts,  and  an 
allegation  In  the  complaint  of  one  contract 
does  not  constitute  a  fatal  variance  when 
the  proof  shows  another  contract.— Consoli- 
dated Lumber  Co.  v.  Bosworth,  40  Cal.  App. 
80,  180  Pac.  60,  following  doctrine  in  Booth 
V.  Pendola,  88  Cal.  86,  23  Pac.  200,  26  Pac. 
1101;  Krltzer  v.  Tracy  Engineering  Co.,  16 
Cal.  App.  287,  116  Pac.  700;  Acme  Lumber 
Co.  V.  Wessling,  19  Cal.  App.  406,  126  Pac. 
167. 


299.  Same— Stop-Botiee  —  ApportloBmeat 
of  fniida— Priority  of  lien*. — The  apportion- 
ment of  funds  coming  to  a  contractor  on 
the  foreclosure  of  mechanlcs'-lien  claims 
under  the  provisions  of  the  above  section,  is 
entirely  separate  and  distinct  from  the 
remedy  under  the  provisions  of  section 
1184,  post,  under  which  section  persons 
serving  stop-notices  acquire  priority  of 
claims  over  other  claimants  not  serving 
stop-notices. — Southern  California  Electric 
Co.  V.  McDonald.  178  Cal.  S86,  sub  nom. 
Southern  California  Electric  Co.  v.  Grant, 
173  Pac.  760. 

Aa  to  stov-notlcca,  see,  post,  i  1184  and 
note. 

800.  Same  — TliBe  of  eommeacement  of 
acttoB — Notice  of  Us  pendens* — ^Under  the 
provisions  of  section  1190,  post,  where  an 
action  to  foreclose  a  mechanics'  lien  is 
within  ninety  days,  the  lien  of  the  claim 
continues  during  the  pendency  of  the  ac- 
tion, and  the  flling  of  a  notice  of  lis  pen- 
dens is  not  essential  to  the  continuance  of 
the  lien. — TuUoh  v.  Boyce  (CaL  Sup.),  87 
Cal.  App.  768,  177  Pac.  847. 

SOI.  Same^Unpald  balance  of  the  eon- 
tract -price— A  fund  aei  apart  for  the  satis- 
faction of  llen-clalmanta  and  a  charge  upon 
the  land  to  secure  the  payment  of  this  bal- 
ance to  them  is  created  for  their  benefit. 
No  unsecured  creditors  of  the  contractor 
such  as  the  materialman  or  mechanic  fail- 
ing to  establish  a  lien  has  any  claim  what- 
ever against  the  owner 'or  his  property,  nor 
can  he  have  as  against  holders  of  valid 
liens  any  claim  upon  the  fund  set  apaft  by 
law  for  lienors. — Stockton  Lumber  Co.  v. 
Schuler,  165  Cal.  411,  418,  101  Pac.  307. 

302.  It  has  been  held  that  a  general 
creditor  is  not  entitled  to  a  Judgment  pro- 
viding that  the  remainder  of  the  fund  due 
from  the  owner  to  the  contractor  after  the 
payment  of  the  valid  liens  if  any  there  be, 
shall  be  distributed  to  him  to  the  extent  of 
his  lien;  also  that  such  general  creditor 
can  not  be  deemed  to  be  included  In  an 
offer  of  the  owner  to  pay  to  the  persons 
claiming  to  be  llenholders  in  proportion 
to  their  respective  claims  the  amount  ad- 
mitted to  be  due  from  him  to  the  contrac- 
tor whenever  the  respective  amount  due 
each    lienholder    is    determined. — Los     An- 


geles Pressed  Brick  Co.  v.   Hlgglns,  8  Cal. 
App.  614,  621,  97  Pac.  414. 

«0S.  Same  —  Variance  —  Failure  to  desy 
allcffationa — ^Eatoppel.* — In  a  case  in  which 
an  action  is  brought  to  foreclose  a  me- 
chanics' lien  given  under  the  provisions  of 
the  above  and  following  sections,  where 
the  defendant  fails  to  answer  and  thus  to 
put  in  issue  all  the  material  allegations  of 
the  complaint,  and  particularly  those  which 
set  forth  the  contents  of  the  liens,  the  de- 
fendant-owner will  be  estopped  to  raise  the 
question  of  variance  between  the  claim  of 
lien  and  the  proof. — ^Krenwinkel  v.  Henne, 
42  Cal.  App.  680,  188  Pac.  967. 

Aa  to  vartanee  generally,  see.  post,  i  1187 
and  note. 


S04.  Form  of  action — ^AmiiimpBlt.r— Where 
statute  declares  that  contract  shall  be 
wholly  void  for  failure  to  record,  it  means 
that  it  is  wholly  void  as  to  aubcontractors. 
materialmen,  artisans,  and  laborers,  who 
thereupon  become  entitled  to  liens  for  full 
value  of  their  material  and  service,  and  are 
deemed  to  have  furnished  them  to  owner  at 
his  special  request.  Law  never  meant  to 
reward  contractor  for  his  disobedience  by 
conferring  upon  him  for  its  violation 
greater  rights  tftan  would  have  been  his 
had  he  obeyed  it.  Therefore,  as  between 
contractor  and  owner,  contract  must  re- 
main as  measure  and  test  of  contractor's 
right  to  recover. — ^Laidlaw  v.  Maryei.  133 
Cal.  170,  176,  66  Pac.  891,  overruling  Reb- 
man  v.  San  Gabriel  Valley  Land  &  Water 
Co.,  96  Cal.  890,  396,  80  Pac.  664. 

306.  Original  contractor  may  maintain 
his  suit  In  implied  assumpsit,  and  finding 
that  alleged  contract. — only  contract  re- 
lied upon  by  owner,— never  had  been  re- 
corded and  was  therefore  wholly  void,  Is 
equivalent  to  finding  that  there  was  no 
written  contract;  this  conclusion  is  not  af- 
fected by  facts  that  writing  corresponding 
in  form  to  alleged  contract  had  been  signed 
and  delivered  by  parties,  and  that  labor 
may  have  been  done  and  materials  furnished 
in  accordance  with  terms  of  that  paper.— 
Rebman  v.  San  Gabriel  Valley  Land  &  Wa- 
ter Co.,  95  Cal.  390,  39«,  SO  Pac.  664,  over- 
ruled In  Laidlaw  v.  Bfarye,  133  Cal.  170.  176. 
65  Pac.  391,  holding  that  as  between  owner 
and  contractor,  contract  must  remain  not 
basis  of  his  recovery  hut  measure  and  test 
of  his  right  to  recover.—that  contractor 
must  still  show  substantial  compliance  with 

its  terms  to  warrant  any  recovery  at  all 

and  measure  to  recover  even  under  implied 
assumpsit  must  be  limited  as  to  him  by 
contract-price.  ^ 

»06.  Same  — Proceedlnsa  in  rem.— Action 
to  enforce  mechanics'  lien  is  of  nature  of 
proceeding  in  rem;  no  personal  Judgment 
can  be  recovered  against  an  estate,  payable 
in  due  course  of  administration;  and  such 
lien  is  not  a  "claim"  within  meaning  of  sub- 
division 3  of  section  1880.  post. — ^Booth  v. 
Pendola,  88  Cal.  36.  43,  23  Pac.  200.  25  Paa 
1101. 
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807.  Same— Statutory. — Action  to  enforce 
liens  under  mechanics'-lien  law,  thougrh 
statutory,  is  in  its  essential  features  equi- 
table.— ^Dunlop  V.  Kennedy,  4  Cal.  Unrep. 
196.  S4  Pac.  92,  95. 

SOS.  Gamlalimeiit  —  Riffht  to  sarniah 
■ioaeya  of  contractor  in  hands  of  owner  is 
limited  by  terms  of  the  section  to  "persons 
named  in  above  section,  and  Is  cumulative 
or  additional  remedy  griven  for  purpose  of 
enforcing:  in  another  mode,  rlffht  for  which 
by  above  section  lien  is  authorized  upon 
property  upon  which  labor  has  been  per- 
formed or  for  which  materials  were  fur- 
nished."— Bianchi  v.  Hugrhes,  124  Cal.  24, 
28,  66  Pac.  610. 

Aa  to  rlsht  to  varnish  moneys  of  contrac- 
tor in  hands  of  owaer»  and  limitation 
thereof,  see,  post,   S  llBi  and  note  par.  37. 


Grading  —  liicn  for  vradlnv  city 
•treeta  is  not  included  under  "improvement" 
within  meaning:  of  above  section.  Lien  is 
g:iven  to  contractor  for  such  work  under 
section  1191,  post. — Warren  v.  Hopkins,  110 
Cal.  506,  510,  42  Pac.  986. 

Aa  to  grmdlng  and  other  improvcmcntii  of 
land  done  independently  of  and  not  aa  ncc- 
esaary  part  of  the  contract,  see,  post,  §  1191 
and  note. 


Aa  to  honaeatead,  liable  to  forced  sale 
for  mechaniea',  co|itractora%  and  others* 
Ueiuif  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
iS  1240,  1241  and  notes. 

510.  ^^ImproTcmcnt**— Definition   of   term. 

— Where  "improvement"  is  used  as  equiva- 
lent to  object  upon  which  labor  has  been 
performed  It  is  not  to  be  construed  as 
equivalent  to  labor  itself. — Davis  v.  Mc- 
Donougrh.  109  Cal.  647,  661,  42  Pac.  460. 

511.  Intercat— ^an  not  be  recovered  prior 
to  dectoion  of  case  where  action  is  brousrht 
on  quantum  meruit  for  reasonable  value  of 
services  and  materials,  etc. — ^Macomber  v. 
Biselow,  12S  Cal.  632,  636,  66  Pac.  449.  See 
Cox  V.  McLiauerhlin,  76  Cal.  60,  9  Am.  St.  Rep. 
164,  18  Pac.  100;  Swinnerton  v.  Arg:onaut 
Co.,  112  Cal.  376,  44  Pac.  719. 

Aa  to  interest,  see  pars.  268-270,  this  note. 

312.  Interest  on  claim  is  not  authorized 
prior  to  rendition  of  Judg:ment. — ^Macomber 
V.  Blgelow,  126  Cal.  9,  16,  68  Pac.  812.  See 
Cox  V.  McLaugrhlin.  76  Cal.  60,  9  Am.  St. 
Rep.  164,  18  Pac.  100;  Easterbrook  v.  Far- 
quharson,  110  Cal.  811,  42  Pac.  811;  Swinner- 
ton ▼.  Argonaut  Co.,  112  Cal.  876,  44  Pac. 
319. 

318.  Interest  In  prdperty  subject  to  lien. 
Under  the  provisions  of  the  above  sec- 
tion and  of  section  1192,  post,  the  interest  of 
the  owner,  or  other  person  having  or  claim- 
ing any  interest  in  the  land  upon  which  a 
building  is  erected  or  an  improvement 
made,  no  matter  what  that  interest  may  be. 
whether  legal  or  equitable,  Is  subject  to  me- 
chanics' liens. — ^Allen  v.  Wilson,  178  Cal. 
674,  174  Pac.  661. 


314.  Jad8:ment  —  On  forcclosare  of  me- 
chanics*-lien  claim. — As  to  generally,  see 
pars.   271-276,  this  note. 

81S.  Jurisdiction  of  court^Amoant  in- 
volved as  affecting. — Sum  of  money  involved 
is  not  substantive  ground  on  which  Juris- 
diction of  superior  court  rests  in  any  de- 
gree; Jurisdiction  must  be  supported,  if  at 
all,  where  amount  is  lees  than  three  hun- 
dred dollars,  upon  demand  and  claim  of 
lien,  on  mere  incident  of  debts  claimed  by 
plaintiffs  respectively  in  consoUdated  ac- 
tion, viz.,  lien  and  equitable  remedy  of 
foreclosure,  and  In  such  case  if  lien  fails, 
court  can  administer  no  equitable  relief 
whatever,  and  it  must  logically  follow  that 
residue  of  action— dispute  concerning  money 
less  than  three  hundred  dollars  in  amount 
— ran  no  longer  engage  attention  of  court. 
—Miller  V.  Carlisle,  127  Cal.  327,  331,  59  Pac. 
786. 

Sl«.  Diatinvnlshcd  from  Dashiell  v. 
Slingerland,  60  Cal.  663,  in  which  so-called 
ad  damnum  clause  of  complaint,  when 
stated  In  good  faith,  becomes  test  of  Juris- 
diction, and  if  amount  equals  or  exceeds 
three  hundred  dollars,  superior  court  ob- 
tains Jurisdiction  and  may  render  Judgement 
for  such  lesser  sum  as  evidence  may  Justify. 

817.  Jnry  trial — On  foreclosure  of  me- 
chaniea' liens. — ^Defendant  may  not  demand^ 
notwithstanding  fact  legal  issue  may  be  in- 
volved.— Coghlan  v.  Quartararo,  16  Cal. 
App.   666,  116   Pac.  664. 

818.  Laborers'  lien— In  scncral^ — ^LAborer 
who  performs  labor  upon  and  in  construc- 
tion of  building  is  entitled  to  enforce  his 
lien,  where  such  lien  has  been  duly  filed  un- 
der above  section. — Patent  Brick  Co.  v. 
Moore,  76  Cal.  206,  212,  16  Pac.  890. 

Aa  to  rivht  of  laborer  to  lien  for  labor 
performed   upon    bnildin^   or   tmprovementr 

see  pars.  461-616,  this  note. 

819.  Same^Matcrialnien    not    included. — 

Laborers'  liens  do  not  Include  liens  of  ma- 
terialmen any  more  than  they  do  those  of 
architects  or  contractors  or  subcontractors. 
— Richards  v.  Shear,  70  Cal.  187.  189,  11  Pac. 
607. 

As  to  risht  of  materialman  to  lien  for 
materials  furnished  for  building  or  improve- 
ment and  entering  into  or  consumed 
therein,  see  pars.  174,  294.  296,  this  note. 

Aa  to  liquidated  damaves  and  penalty  for 
failure  of  non-completion,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  §  1671  and  note. 

820.  Law  of  the  case  On  foreclosure  of 
mechaniea'  lien. — As  to  generally,  see  par. 
279,  this  note. 

821.  Lien— Of  laborers,  materialmen,  etc. 

— As  to  right  to,  see  pars.  461-616,  this  note. 

822.  Same  —  Variance  Im  claim  of  and 
evidence. — When  fatal  and  when  Immate- 
rial.— See,   post,    {  1187,    note   pars.    168-176. 

823.  Mantels,  tiles,  yratea,  and  appnr- 
tcnanceo  thereto  arc  material,  and  furnish- 
es   thereof    are    not    original    contractors 
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Within  meanlnff  of  ■ectlon. — Bennett  t. 
Davis,  113  Cal.  387.  340,  64  Am.  St.  Rep.  345. 
46  Pac.  684. 

8S4.  MaterlalmeB— A«  to  equal  dalmaata 
on  foreclosure  of  mechanics'  liens. — See 
par.  261,  this  note. 

825..  Materials  mast  be  farnislted  to  ba 
used,  and  mast  actoally  be  ased*  in  con- 
struction of  buildingr  or  other  structure 
against  which  lien  is  sougrht  to  be  enforced, 
to  entitle  materialmen  to  such  lien  under 
above  section. — Stimson  Mill  Co.  v.  Los  An- 
geles Traction  Co.,  141  Cal.  30,  82.  74  Pac. 
357.  See  Houghton  v.  Blake,  6  Cal.  240; 
Patent  Brick  Co.  v.  Moore,  75  Cal.  211.  212, 
16  Pac.  890;  Silvester  v.  Coe  Quicksilver 
Min.  Co..  80  Cal.  613.  22  Pac.  217;  Bewick  v. 
Muir.  83  Cal.  J73.  23  Pac.  390;  Roebling's 
Sons  Co.  V.  Bear  Valley  Irr.  Co.,  99  Cal.  488. 
34  Pac.  80;  Hamilton  v.  Delhi  Min.  Co.,  118 
Cal.  148,  153.  154.  60  Pac.  378. 

Sas.  §amc-— Failure  of  eovrt  to  flad  that 
materials  furnished  by  lien-claimants  were 
furnished  to  be  used,  and  that  they  were 
used  in  building,  is  fatal  objection  to  Judg- 
ment, as  such  finding  is  necessary. — ^Wilson 
V.  Nugent,  125  Cal.  280,  284,  57  Pac.  1008. 

S27.  Same— FindlBva  that  aaatertala  wera 
famlahed  should  also  state  that  such  ma- 
terials had  been  used  in  work  done,  for.  if 
not  used,  there 'can  be  no  lien  by  material- 
man against  owner. — Bewick  v.  Muir.  83 
Cal.  368,  373,  23  Pac.  389.  See  Silvester  v. 
Coe  Quicksilver  Min.  Co.,  80  Cal.  510,  22  Pac. 
217. 

As  to  fladings  geacrally,  see  pars.  259-267, 
this  note. 

Saa  §am»— Material  most  be  famlahed 
ezpreaely  for  partlealar  bolldlnff  on  which 
lien  is  asserted. — ^Weatherly  v.  Van  Wyck, 
128  Cal.  329,  330,  60  Pac.  846;  Bottomly  v. 
Rector  of  Grace  Church,  2  Cal.  90;  Hough- 
ton v.  Blake.r  6  Cal.  240;  Holmes  v.  Richet, 
56  Cal.  307,  38  Am.  Rep.  64;  Cohn  v.  Wright, 
89  Cal.  86,  26  Pac.  643;  Roebling's  Sons  Co. 
v.  Bear  Valley  Irr.  Co.,  99  Cal.  488.  490,  34 
Pac.  80. 

329.  Materialman  will  have  no  lien  upon 
building  for  value  of  materials  unless  such 
materials  are  actually  used  therein. — Ben- 
nett v.  Beadle,  142  Cal.  239,  242,  76  Pac  843. 
Aa  to  materlalmanf  as  sach,  not  ongrinal 
contractor,  see,  post,  8  1187  and  note  par. 
189. 

880.  Materials  nsed  ^tn  the  stmetnre**— 
Means  that  they  mast  be  nsed  aa  ntaterlnla 
of  which  it  is  constructed,  not  merely  In 
process  of  construction. — Stimson  Mill  Co. 
V.  Los  Angeles  Traction  Co.,  141  Cal.  30, 
82,  74  Pac.  367.  See  Gordon  H.  Co.  v.  San 
Francisco  S.  R.  R.  Co.,  86  Cal.  620,  26  Pac. 
126;  Hamilton  v.  Delhi  Min.  Co.,  118  Cal.  148, 
163,  60  Pac.  378. 

As  to  lumber  nsed  and  ^^eonsnmed"  In 
bnUdlng  drains  or  canals  aa  being  pnrt  of 
■tmctnrcf  see  par.  174,  this  note. 

SSI.  Memorandnm — Signature. — The  stat- 
ute  doea   not    require   memorandum    to    be 


signed  nor  is  it  necessary  that  signatures 
to  plans,  speciflcations,  and  drawings  should 
be  copied  into  memorandum  to  make  it 
sufllcient.  where  it  appears  by  recital  in 
copy  of  articles  of  agreement,  which  con- 
stituted part  of  memorandum  filed,  that 
drawings  and.  specifications  had  been  signed 
by  parties. — Blinn  Lumber  Co.  v.  Walker, 
129  Cal.  62,  66,  61  Pac.  664.  See  Joost  v. 
Sullivan.  Ill  CaL  286.  294,  43  Pac.  896. 

Aa  to  written  contmet»  see  para.  582-583, 
this  note. 

332.  Memorandum  is  not  required  to  be 
signed  or  subscribed  by  parties;  and  memo- 
randum is  sufficient  where  it  sets  forth 
names  of  parties  and  states  they  are  all 
parties  to  contract. — Joost  y.  Sullivan,  111 
CaL  286.  294.  43  Pac.  896. 

SSS.  Same-— Insnfllelency  of. — ^As  to  mem- 
orandum insufficient  for  not  containing 
proper  statement  of  general  character  of 
work  to  be  done. — Butterworth  v.  Levy, 
104  Cal.  506,  608,  38  Pac.  897.  See  Willam- 
ette Steam  Mill  Lumber  &  Mfg.  Co.  v.  Loa 
Angeles  College  Co..  94  Cal.  229.  235.  29 
Pac.  629;  Greig  v.  Riordan,  99  Cal.  316.  320. 
33  Pac.  913. 

554.  8ani»— Verbattai    copy    of    contraet 

is  memorandum. — Blinn  Lumber  Co.  v. 
Walker.  129  Cal.  62,  65.  61  Pac.  664. 

Aa  to  memomndnnt  of  eontraet  held  snfll- 
elent  eompllnnee  with  stntnto.  see  Blinn 
Lumber  Co.  v.  Walker.  129  Cal.  62,  64,  61 
Pac.  664. 

555.  Mining    claims     Aa   to    what   are,— 

Where  several  claims  or  locations  are 
owned  and  operated  as  one  mine,  as  against 
parties  so  uniting  them,  they  may,  for  pur- 
poses of  lien  law.  be  regarded  and  treated 
as  single  claim  and  declared  on  as  such.— 
Hamilton  v.  Delhi  Min.  Co..  118  Cal.  148.  161. 
60  Pac.  378.  See  Malone  t.  Big  Flat  Gold 
Min.  Co..  76  Cal.  578.  688.  18  Pac.  772. 

336.  "Mining  claim"  is  name  given  to 
that  portion  of  public  mineral  lands  which 
miner  for  mining  purposes  takes  up  and 
holds  in  accordance  with  mining  law. — 
Morse  v.  De  Ardo,  107  Cal.  622.  623.  40  Pac 
1018.  quoting  from  Mt.  Diablo  Mill  &  Min. 
Co.  V.  CalUson.  6  Sawy.  C.  C.  439.  17  Fed. 
Cas.  918;  Helm  v.  Chapman,  66  Cal.  291.  5 
Pac.  3'52;  Williams  v.  Santa  Clara  M.  Assoa. 
66  Cal.  193.  5  Pac  85;  Bewick  v.  Muir.  83 
Cal.  373,  23  Pac.  390. 

837.  Same— Iron  plpen,  Jolnta,  maehinery, 
ete.»  held  for  purpose  of  lien,  to  be  part  of 
mine,  whether  attached  to  it  or  not. — Malone 
▼.  Big  Flat  Gold  Min.  Co.,  76  Cal.  678.  583. 
18  Pac  772. 

Aa  to  fixtures  to  mine  see  Kerr's  Cyc  Civ. 
Code,  2d  ed..  8  661  and  note. 

838.  Same— Inelnslon  of  land  held  under 
Spanish  grant»  adjacent  to.  mining  land, 
does  not  vitiate  notice  of  lien,  if  such  land 
constituted  any  part  of  mine. — Bewick  v. 
Muir.  83  Cal.  368.  372,  23  Pac.  389.  See  Ma- 
lone V.  Big  Flat  Gold  Min.  Co.,  76  Cai  578. 
583.  18  Pac  772. 
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Same  — <<Ib  m.  ■tracture.'* — ^Mlne  iB 
structure  within  meaning  of  statute. — 
Helm  V.  Chapman.  66  CaL  291,  6  Pac.  S52; 
Williams  y.  Mountaineer  Gold  Min.  Co.,  102 
CaL  1S4,  142.  84  Pac.  702.  36  Pac.  388.  See 
Helm  V.  Chapman.  66  Cal.  291.  6  Pac.  3&2; 
Silvester  v.  Coe  Quartz  Min.  Co..  80  Cal. 
510,  22  Pac.  217. 

S40.  Same— Labor  npoa  mine. — Above  sec- 
tion is  Bufnclently  broad  to  entitle  to  liens 
for  work  and  labor  done  in  "breaking  down 
and  tearing  away  from  face  of  drifts  and 
mine,  quartz  and  substance  of  mines." — 
Chappius  V.  Blankman.  128  Cal.  862.  366.  60 
Pac.  925. 

841.  Above  section  can  not  be  held  appli- 
cable to  claim  by  miner  for  labor  in  mine. 
— Reese  v.  Bald  Mt.  Consol.  Gold  Min.  Co.» 
133  Cal.  285,  289,  66  Pac.  578. 


Same— Same— Character    ef   labor^^ 

Statute  implies  that  labor  to  be  performed 
on  any  mining  claim  for  which  lien  is  given. 
is  labor  performed  in  course  of  actual  work 
of  mining  in  development  of  mining  claim, 
and  that  such  labor  does  not  include  serv- 
ices of  watchman  in  caring  for  mine  while 
it  is  lying  idle. — ^Williams  v.  Hawley.  144 
Cal.  97,  103.  77  Pac.  762. 


MS.  Same— Irfwd  held  vader  avrlcvltural 
yateat  is  not  "mining  claim"  within  mean- 
ing of  above  section  and  lien  thereon  is  not 
given  for  labor  in  sinking  shaft  upon  such 
land. — ^Morse  v.  De  Ardo.  107  Cal.  622.  626. 
40  Pac.  1018.  See  Williams  v.  Santa  Clara 
Min.  Assoc.  66  Cal.  198.  5  Pac.  85. 


M4.  Same  — Mill  ereeted  v»oa  mlalag 
claim  is  part  of  mine  itself. — Williams  v. 
Mountaineer  Gold  Min.  Co.,  102  Cal.  184. 
143,  84  Pac.  702.  36  Pac.  388.  See  Roebling's 
Sons  Co.  T.  Humboldt  Elec.  Light  &  Power 
Co..  112  Cal.  288.  44  Pao.  568. 

S4B.  Same — Mlalag  aad  mlllalte— la  ^ea- 
araL — Where  a  mine  and  millsite.  though 
designated  separately  in  the  proceedings 
to  foreclose  a  mechanics'  lien  thereon,  con- 
stitute but  a  single  plant,  the  requirement 
as  to  separate  designation  of  amount  has 
no  application. — Kritser  v.  Tracy  Eng.  Co., 
16  Cal.  App.  892.  116  Pac.  700. 

As  to  Ilea   for  labor   oa  adalas   elalmB» 

see.  ante,  {  586  and  note. 

Aa  to  mlaes,  mlaerals  aad  mlalag,  see, 
ante,  §  586  and  note. 

S4C.  Same— Same  —  Mlalag  work. — ^Held 
not  to  apply  to  any  work  about  a  mine 
which  does  not  constitute  for  any  purpose 
an  improvement  to  the  mine  or  the  land, 
apart  from  work  of  obtaining  ore  from  the 
rock  excavated  or  mined. — Hlgglns  v.  Car- 
lotta  Min.  Co.,  148  Cal.  704.  84  Pac.  758. 

847.  Mining  claim  is  not  subject  to  lien 
for  any  and  every  work  that  may  be  done 
upon  or  about  it,  but  only  work  done  in 
the  development  thereof  or  in  working 
thereon  by  the  subtractive  process. — Dan- 
aldson  V.  Orchard  Crude  Oil  Co..  6  Cal.  App. 
641,  645.  92  Pac.  1046. 


S48.  Same— Same— Same— Watehmaa  tak- 
lav  care  of  aiiaiair  claim  Trhllc  the  saaio  Is 
shot  dowa  and  no  operations  are  being  had 
thereon  is  not  entitled  to  lien,  but  must 
look  to  personal  liabilities  of  the  owners. 
— Danaldson  v.  Orchard  Crude  Oil  Co..  6 
Cal.  App.  641.  645.  92  Pac.  1046. 

349.  Same— Same  —  Mlacr'a  ileas,  fore- 
closare  of. — The  interest  of  an  owner  de- 
fendant in  a  suit  to  foreclose  miners'  liens, 
in  whose  favor  Judgment  was  rendered,  is 
unaffected  by  the  judgments  rendered 
against  his  codefendants. — ^Robinson  v. 
Muir.  151  Cal.  122,  90  Pac.  521. 

As   to   parties  to  foreclosarc   of  Ilea,  see 

par.  285-287,  this  note. 

850.  Same  —  Same  —  Same  —  Owacr  aot 
party. — The  interest  of  an  owner  in  a  min- 
ing claim,  who  is  not  made  a  party  to  a 
suit  to  foreclose  a  miner's  lien  thereon,  is 
not  affected  by  a  Judgment  in  such  suit  or 
a  sale  thereunder. — Robinson  v.  Muir,  151 
Cal.  122,  90  Pac.  521. 

391.  Same «—  Same  —  Same  —  Sale  vadcr 
Jodgmcat^ — Neither  the  lien-claimants,  nor 
the  purchasers  at  the  execution  sale  for 
their  benefit,  are  bona  fide  purchasers  for 
value  as  against  the  grantee  of  a  prior  un- 
recorded deed,  where  the  suit  was  brought 
with  full  knowledge  of  such  deed,  the 
grantee  being  made  defendant  therein,  and 
Judgment  having  been  in  his  favor. — ^Robin- 
son V.  Muir.  151  Cal.  122.  90  Pac.  521. 

SQSb     Same— Mlaiag  machlacry   aad   tools 

furnished  for  mine  but  not  set  up  or  used 
in  its  development  do  not  subject  it  to  lien 
for  work  in  developing  mine. — ^Hamilton  v. 
Delhi  Min.  Co..  118  Cal.  148.  158.  50  Pac.  878. 

888.  Same  —  OU-wclla  ladaded.  —  Word 
"weir*  inserted  in  statute  by  amendment  of 
1899  (Stats.  1899.  p.  33)  and  in  section  1185. 
post,  at  same  time,  evidently  Intended  to  in- 
clude oil-wells  (dictum). — Parke  &  Lumber 
Co.  V.  Inter  Nos  Oil  &  Devel.  Co.,  147  Cal. 
490.  498.  82  Pac.  51. 

854.  Same— Same— Laborer   oa    oil-wells. 

— ^Under  the  second  clause  or  subdivision 
persons  who  perform  laboi^  in  any  mining 
claim  are  given  a  lien  for  the  value  of  the 
labor  done,  and  the  section  provides  that 
the*  superintendent  shall  be  considered  the 
agent  of  the  owner;  this  is  the  only  statute 
on  the  subject  applicable  to  oil-wells. — ^Mc- 
Creary  v.  Toronto  Midway  Oil.  Co..  Ltd..  38 
Cal.  App.  17.  175  Pac.  87. 

855.  Lien  of  laborers  on  eighty-acre 
tract  being  developed  for  oil;  right  extends 
to  whole  tract. — ^Berents  v.  Belmont  Oil  Co., 
148  Cal.  577,  118  Am.  St.  Rep.  308.  84  Pac. 
47. 

858.  Comparei  Berents  v.  Kern  King  Oil 
ft  Devel.  Co..  7  Cal.  Unrep.  214.  84  Pac.  45. 

857.  Modlflcatioa  of  coatraet— ITallvre  to 
record. — Renders  contract  absolutely  void 
as  between  the  parties,  and  no  recovery  can 
be  had  thereon  by  either  party,  though  the 
original  contract  was  recorded. — Condon  v. 
Donohue.  160  Cal.  752.  118  Pac.  118. 
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308.  MoTlas  balldlBs. — Removing  build- 
ing from  one  point  to  another  is  performing 
labor  upon  building  within  the  meaning  of 
above  section  and  contractors  are  entitled 
to  lien  therefor. — Palmer  T.  Lavigne,  104 
Cal.  80,  32,  37  Pac.  775. 

868.  MoBlctpalltieB  —  Public  tmpr^Te- 
meiita    by-^ESQultablc    garalabntent. — Aa    to 

generally,  see  pars.  441,  604,  this  note. 

360.  Nccessltr  for  wrttlny  a»d  reeorda- 
tton— A   contract  for  tbe  Mile  of  aiatcrlala 

to  be  used  in  the  construction  of  a  building 
Is  not  an  original  contract  within  the  mean- 
ing of  above  section,  and  hence  does  not 
need  to  be  reduced  to  writing  or  filed  for 
record. — Pugh  v.  Moxley,  164  Cal.  374,  128 
Pac.  1035,  1038. 

361.  Same  —  Bmployment  by  owner  of» 
carpenter  as  foreman  of  the  building  work 
at  a  certain  wage  per  day  which  might  and 
actually  did  amount  to  more  than  one 
thousand  dollars  for  all  the  services  does 
not  constitute  such  a  contract  in  excess  of 
one  thousand  dollars  as  is  required  to  be  in 
writing,  etc. — Farnham  v.  California  Safe 
Deposit  &  T.  Co.p  8  CaL  App.  266,  268.  271, 
96  Pac.  778. 

As  to  effects  of  failure  of  owner  to  make 
and  file  valid  contract*  see  par.  421,  this 
note. 

362.  Same-— Fallnre  to  record  contracts — 

Effect  of  the  failure  of  the  contractor  or 
owner  to  record  the  contract  is  to  render 
the  contract  void  as  a  limitation  of  the 
liability  of  the  owner.  The  obligation  of 
the  owner  to  pay  the  laborer  and  material- 
man is  no  longer  limited  by  the  contract- 
price  if  he  fail  to  record  and  the  penalty  as 
to  him  is  the  exercise  by  lien-claimants  of 
a  right  of  Hen  co-extensive  with  the  value 
of  the  property. — ^Los  Angeles  Pressed  Brick 
Co.  V.  Higgins,  8  CaL  App.  514,  626,  97  Pac. 
414. 

See  par.  68,  this  note. 

Aa  to  fallnre  to  file  contract  for  record* 

see  pars.  63,  64,  this  note. 

As  to  failure  to  record  modified  contract* 

see  pars.  67,  3'67,  this  note. 

368.  Failure  to  record  tlte  contract  does 
not  affect  the  contractual  rights  of  the  par- 
ties in  any  manner.  It  only  affects  'the 
fund  from  which  their  demands  may  be 
paid  after  a  Judgment  is  obtained  and  a 
right  of  lien  established. — Los  Angeles 
Pressed  Brick  Co.  v.  Higgins,  8  Cal.  App. 
514,  625,  97  Pac  414. 

364.  Same  —  Same  —  Materialman's  con- 
tract.— The  provisions  of  above  section,  that 
all  contracts  over  one  thousand  dollars 
phall  be  recorded,  does  not  apply  to  the  con- 
tracts of  materialmen,  and  it  is  well-settled 
that  the  failure  to  record  the  contracts  of 
materialmen  does  not  render  them  void. — 
Blanck  v.  Commonwealth  Amusement  Corp., 
19  Cal.  App.  720,  127  Pac.  806.  See  Hinck- 
ley V.  Fields  Biscuit  Co.,  91  Cal.  136,  27  Pac 
594;  Rocbling  Co.  v.  Humboldt  County.  112 
Cal.  288,  44  Pac  668;  Bennett  v.  Davis,  113 
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Cal.   337,  54  Am.  St.  Rep.   354.   45  Pac  684; 
Bryson  v.  McCone.  121  Cal.  153.  53  Pac  637. 

865.  Same— Oml  contract  not  recorded— 
IVotlce  of  nonliability. — Where  the  contract 
was  oral,  and  was  not  signed  or  filed  in  the 
recorder's  office,  and  the  complaint  in  an  ac- 
tion on  such  contract  showed  these  facU, 
such  complaint  states  no  cause  of  action^ 
notwithstanding  an  averment  that  the  own- 
ers, after  knowledge  of  the  contract,  failed 
to  post  the  notice  required  by  section  1192, 
post. — Peterson  v.  Frelermuth.  17  Cal.  App. 
613.  121  Pac.  299. 

866.  Same  — Two  contracts  neccnuiryp 
wben^ — Where  a  contract  was  made  for  the 
construction  of  a  shed,  and  a  subsequent 
contract  was  made  for  the  remodeling  of  a 
stable,  so  that  the  two  buildings  were  to 
be  Joined  together,  such  contracts  can  not 
be  Joined  together  as  one  individual  con- 
tract, but  must  be  regarded  as  separate  and 
distinct  agreements,  within  the  meaning 
of  above  section,  requiring  that  a  building- 
contract  must  be  expressed  in  writing  and 
recorded  when  the  amount  to  be  paid  there- 
under exceeds  the  sum  of  one  thousand  dol- 
lars, and  when  so  regarded  it  is  not  neces- 
sary to  the  validity  of  these  agreements 
that  tbey  should  have  been  expressed  in 
writing  and  recorded. — Acme  Lumber  Co.  v. 
Wessling,  19  Cal.  App.  406.  126  Pac  167. 

36T.  Same «— Unrecorded  contract  is  not, 
under  above  section,  void  as  between  th« 
parties  to  it. — Lacy  Mfg.  Co.  v.  Los  Angeles 
Gas  &  m,  Co.,  12  Cal.  App.  37,  42.  106  Pac 
418. 

As  to  void*  contmcta*  see  pars.  76.  357-373. 
this*  note. 

As  to  nnrecordcd  contract  bcial^  void*  see 

par.  75,  this  note. 

Same— Allegation  of  amount  of  not  easen- 
tlal  in  action  on,  see  par.  241,  this  note. 

86a  Notice  of  lien. — Fact  that  notice 
does  not  state  at  what  time  during  course 
of  claimants  employment  title  passed  from 
one  owner  to  another  does  not  affect  valid- 
ity of  notice.  Notice  is  sufficient  if  name 
of  person  alone  is  given  who  was  owner 
when  lien  was  filed.— -Ah  Louis  v.  Harwood. 
140  Cal.  500,  504,  74  Pac.  41. 

As  to  notice  of  claim  of  lien*  form  and 
snlilclcncy  of*  see,  post,  8  1187  and  note. 

860.  Same— Statinv  nman  of  reputed 
owner. — If  claimant  in  good  faith  states 
name  of  reputed  owner  he  shall  not  lose  his 
lien  if  he  shall  afterward  ascertain  that 
some  other  person  was  owner. — Corbett  v. 
Chambers,  109  Cal.  178,  184,  41  Pac  873;  Ah 
Louis  V.  Harwood.  140  Cal.  500,  504,  74  Pac. 
41. 

870.  Notice  to  withhold  payment  from 
contractor — Fallnre  to  kIvc- — Persons  claim- 
ing liens  for  labor  performed  and  materials 
furnished  in  the  construction  of  a  building 
who  have  not  served  notice  upon  the  owner 
to  withhold  any  sums  due  the  contractor, 
can  not  compel  the  owner  to  pay  them,  in 
addition    to    the   final    payment   of   twenty- 
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Ave  per  cent,  the  amounts  of  prior  pay- 
ments actually  earned  by  the  contractor  on 
or  before  completion,  but  advanced  by  the 
owner  before  the  date  when  such  payments 
were  due  under  the  contract. — Pacific  Sash 
&  Door  Co.  T.  Elderton.  167  Cal.  &63.  140 
Pac.  247. 

A«  to  •top-Botlce  or  notice  to  ^rlthhold 
venerally*  see,  post,  i  1184  and  note. 

S71.  The  only  fund  available  to  the  Hen- 
claimant  who  has  served  no  notice  to  with- 
hold is  the  thlrty-flve-day  payment  of 
twenty-flve  per  cent,  and  he  is  not  affected 
by  and  can  not  take  advantagre  of  the  fact 
that  other  payments  have  been  prematurely 
made.— Pacific  Sash  &  Door  Co.  v.  Elderton. 
167  CaL  568,  140  Pac.  247. 

872L     Oral    contracts -« Effect    of. — As     to 

generally,  see  par.   360-367,  this  note. 

As  to  necessity  t^mt  bnlldlnv-iCOBtract 
sbmll  be  In  writing  and  recorded,  see  pars. 
860-867,  this  note. 


878.  Original  contractors  —  Wbo 
Envloyeni  and  employcca. — ^Where  employ- 
ees of  contractors  are  entitled  to  liena 
which  take  precedence  over  liens  of  their 
employers,  such  contractors  In  order  to  dis- 
tinguish their  status  are  original  contrac- 
tors within  meaning  of  above  section,  mak- 
ing their  liens  subsequent  to  liens  of  their 
employees.— La  Grill  v.  Mallard.  90  Cal. 
878,  876,  27  Pac.  294. 

S74.  Pnperlns  and  decorating  honse  with 
paper  decorations  Is  as  much  subject-matter 
of  lien  as  painting  or  putting  on  hard 
fini»h  of  plaster.— La  Grill  v.  Mallard,  90 
Cal.  878,  876,  27  Pac.  294. 

87B.  Parties  To  action  to  foreclose  me- 
chanics' llen<— As  to  generally,  see  pars. 
285-287,  this  note. 

87«.  Same— Contractors  —  Joinder  of  as 
codefendants. — In  action  by  materialmen  to 
foreclose  lien  for  material  furnished  In 
erection  of  building,  where  prior  to  comple- 
tion of  contract  original  contractors  aban- 
doned work.  In  action  so  brought  to  recover 
value  of  materials  furnished,  held  that  con- 
tractors, while  they  were  proper  parties  to 
action,  were  not  necessary  parties,  and  if 
defendant  desired  to  have  them  Joined  as 
codefendants  he  should  have  made  applica- 
tion in  trial  court  for  such  order. — Yancy  v. 
Morton,  94  Cal.  558,  560,  29  Pac.  1111.  See 
Russ  Lumber  Co.  v.  Garrettson,  87  Cal.  596, 
26  Pac.  747;  Green  v.  Clifford.  94  Cal.  49,  53, 
29  Pac.  381. 

877.  Same— Practice  In  actions  for  fore- 
closare  of  materialman's  Hen  In  making 
owner  and  contractor  parties  defendant, 
and  uniting  personal  action  against  con- 
tractor for  money,  with  action  to  establish 
lien  for  foreclosure  against  owner,  is  com- 
mendable practice,  in  that  it  prevents  mul- 
tiplicity of  suits,  and  thus  saves  labor  and 
expense. — Giant  Powder  Co.  v.  San  Diego 
Flume  Co..  78  Cal.  193,  198,  20  Pac.  419. 


878.  Payment  In  Instalments— Architect's 
certificate. — As  to  generally,  see  par.  71, 
this  note. 

879.  Personal  action  — Lien  nndcr  me- 
chanlcs'-llen   act   la    bnt   collateral   security 

for  debt;  and  claimant  has  also  convenient 
remedy  by  personal  action. — Germanla 
Building  &  L.  Assoc,  v.  Wagner,  61  Cal.  349, 
855. 

880.  Personal  liability  of  ovrner— As  to 
generally. — Contract  made  by  statutory 
owner  can  not  render  real  owner  personally 
liable;  only  remedy  against  him  for  labor 
and  materials  furnished  at  instance  of  con- 
tractor only  is  foreclosure  of  liens,  but  for 
labor  and  materials  furnished  at  his  in- 
stance he  is  personally  liable  and  may  be 
made  party  defendant  in  actions  to  fore- 
close liens,  and  in  such  case  personal  Judg- 
ment may  be  entered  against  him. — ^Mc- 
Menomy  v.  White,  115  Cal.  339,  343,  47  Pac. 
109.  See  Southern  California  Lumber  Co. 
v.  Schmltt.  74  Cal.  625,  16  Pac.  516;  Giant 
Powder  Co.  v.  San  Diego  Flume  Co.,  78  Cal. 
198.  20  Pac.  419;  Kellogg  v.  Howes,  81  Cal. 
170,  180,  6  L.  R.  A.  588,  22  Pac.  509;  Davies 
Henderson  Lumber  Co.  v.  Gottschalk,  81  Cal. 
641,*  647,  22  Pac.  860;  Wood  v.  Oakland  T. 
Co.,  107  Cal.  502,  40  Pac.  806;  McClain  v. 
Button,  181  Cal.  182.  144,  61  Pac.  273.  63  Pac. 
182,  622. 

881.  Owner  is  not  made  personally  liable 
to  materialman,  where  subcontractor  was 
personally  liable,  and  personal  Judgment 
was  rendered  against  contractor  in  court 
below,  but  property  of  owner  is  made  liable 
for  material  he  actually  received  and  re- 
tained in  his  building,  independent  of  per- 
sonal liability. — ^Davies  Henderson  Lumber 
Co.  v.  Gottschalk.  81  Cal.  641,  647,  22  Pac 
860. 

382.  No  personal  liability  is  Incurred  by 
owner  as  to  contract  between  employees  and 
subcontractor  for  labor,,  but  improvements 
are  made  subject  to  lien  therefor  in  favor 
of  employees  performing  labor  on  such  im- 
provements.— Macomber  v.  Bigelow,  126  Cal. 
9.  14.  58  Pac.  812. 

388.     Persons  and  property  snbject  to  lien. 

— While  it  may  be  true  that  the  theory 
upon  which  the  mechanics'-lien  law  is  based 
is  that  the  owner  receives  the  benefit  which 
he  is  estopped  to  deny,  yet  our  statute  does 
not  seem  to  contemplate,  as  an  essential 
prerequisite  to  the  existence  of  a  lien  under 
it,  that  the  owner  must  be  benefited  by  the 
labor  bestowed  or  the  materials  furnished. 
— Hardwood  Interior  Co.  v.  Bull,  24  Cal. 
App.  129,  140  Pac.  702. 

384.  The  above  section  provides  that  cer> 
tain  designated  persons  shall  have  a  lien 
"for  the  value"  of  the  labor  done  and  ma- 
terials furnished:  and  this  phrase,  in  the 
absence  of  fraud,  means  the  "agreed  value*' 
in  cases  based  upon  contract. — Hardwood 
Interior  Co.  v.  Bull,  24  Cal.  App.  129,  140 
Pac.  702. 
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S85k    Plana  and  drawlwga     8n»">riiit  eopx* 

— Plans  and  drawingrs  are  as  much  part  of 
contract  as  paper  containing:  agreements  or 
covenants  of  parties  with  original  signa- 
tures, or  orlgrinal  speciflcations  with  par- 
ticular signatures,  and  it  is  Just  as  neces- 
sary  to  flle  such  plans  and  drawings  In  the 
recorder's  office  as  to  flle  either  of  others; 
and  since  section  makes  no  provision  for 
filing  copy  of  contract  or  of  any  part 
thereof ,  and  it  is  established  law  that  where 
plans  and  speciflcations  are  part  of  con- 
tract they  must  be  flled,  there  is  no  war- 
rant for  holding  that  filing  of  copy  thereof 
satisfies  requirement  of  filing,  and  this  is 
true  also  of  sun-print  copy  of  plans  and 
drawings,  bearing  photographic  represen- 
tation of  documents  and  signatures  thereof. 
— San  Francisco  Lumber  Co.  v.  O'Neil,  120 
Cal.  465,  466,  62  Pac.  728.  See  Grelg  v.  Rlor- 
dan,  99  Cal.  316.  82S,  33  Pac.  913. 
See  pars.   386,  887,  this   note. 


Plans    and    ■peclflcationa  —  A    moat 
Important    part    of    bnlldlng    contract,     as 

without  them  nature  and  extent  of  work 
land  materials  to  be  furnished  can  not  be 
ascertained.  They  should  therefore  be 
made  part  of  written  contract,  and  signed 
by  parties  in  such  way  that  no  resort  to 
oral  evidence  will  be  necessary  to  show  in- 
tention of  parties  that  they  should  be  part 
of  such  contract. — ^Donnelly  v.  Adams,  127 
Cal.  24,  25,  69  Pac.  208. 
;     See  par.  886,  this  note. 

Aa  to  drawlngSf  plana  and  apcciflcatlona 
vcncrallr,  see  pars.  175-178,  this  note. 

587.  §amc  —  Ncccaaity  for  aignlns  and 
filing  with  bnlldlng-contraet* — ^As  to  gener- 
ally, see  pars.  61,  62,  this  note. 

588.  Plcadlnsa— Amendment  to  complaint 
aa  to  plana  and  apoclflcatlons,  saying  that 
provision  of  contract  requiring  plans  and 
speciflcations  to  be  signed  by  parties  was 
by  verbal  consent  of  both  parties  waived, 
can  not  do  away  with  provision  that  oral 

'  evidence  is  not  admissible  to  contradict  or 
'  vary    terms    of    written    contract    nor    can 
■  void  contract  be  made  valid  by  such   oral 
waiver    of    any    part    of    It. — ^Donnelly    v. 
Adams,  127  CaL  24,  85,  59  Pao.  208.   See  Wor- 
'  den    V.    Hammond,    87    Cal.    61;    Willamette 
Steam  Mill  Lumber  &  Mfg.  Co.  v.  Los  An- 
geles  C.   Co.,   94   Cal.   229,   233,   29   Pac.   629; 
!  Donnelly    v.    Adams,    116    Cal.    129,    132,    46 
Pac.  916;  West  Coast  Lumber  Co.  v.  Knapp, 
122  Cal.  79,  88,  64  Pac.  633. 

Aa  to  anawcr,  see  par.  218,  this  note. 

An  to  complaint,  see  pars.  232-241,  this 
note. 

As.  to  pleadings  and  laaaca,  see  pars.  288, 
289,  this  note. 

889.  Same— Completion  of  bnlldlng. — ^Al- 
.  legation  in  complaint  as   to  completion   of 

building  applies  to  all  its  parts,  and  in- 
I  eludes  excavation  necessary  to  its  construc- 
,  tlon  as  contemplated  by  contract. — Macom- 

ber  v.  Bigelow,  126  CaL  9.  12,  58   Pac.  312 


390ii  Same  — Labor  In  mine  — Ni 
allcffatlona* — ^In  action  brought  to  recover 
amount  claimed  as  wages,  and  to  have  said 
amount  declared  to  be  lien  upon  mine  de- 
scribed in  complaint,  it  is  essential,  under 
provisions  of  above  section,  for  plaintifTs  to 
allege  and  prove  that  labor  was  performed 
at  Instance  of  owner,  or  at  instance  of  agent 
of  owner,  within  deflnition  thereof  as  to 
who  shall  be  held  to  be  such  agent. — Reese 
v.  Bald  Mt.  Consol.  Qold  Min.  Co.,  133  Cal. 
286,  287,  66  Pac.  678. 

SPl.  Same— Owncraltlp  -•  Snfllclcnt  aver- 
ment aa  to* — Complaint  sufficiently  sets 
forth  ownership  or  reputed  ownership  of 
defendants  in  property  sought  to  be  fore- 
closed, wherein  lien  attached  to  complaint, 
after  stating  manner  and  time  of  payment, 
averred  as  to  last  payment  that  it  was  to 
be  paid  out  of  wages  of  "John  Lavlgne.  her 
reputed  husband,  who  was  and  still  is  re- 
puted owner  of  Lavlgne  ranch." — Palmer  v. 
Lavlgne,  104  Cal.  30,  32,  87  Pac.  776. 

8P2.     Same-— Uncertainty    In    complaint* — 

Where  allegations  of  complaint  are  incon- 
sistent with  exhibit  attach'ed,  demurrer  for 
ambiguity  and  uncertainty  is  well  taken, 
and.  therefore,  where  complaint  shows  that 
contract  was  made  and  entered  into  with 
defendants,  and  lien  attached  to  complaint 
shows  that  contract  was  made  with  one  of 
defendants  with  full  knowledge  and  consent 
of  other,  held  that  such  complaint  was  am- 
biguous and  uncertain,  and  demurrer  upon 
that  ground  should,  be  sustained. — Palmer 
v.  Lavlgne,  104  Cal.  30,  83,  37  Pac.  775. 

S98.  Same— Valve  of  materlala* — ^Allega- 
tion of  agreed  price  for  materials  is  suffi- 
cient showing,  prima  facie,  of  their  value 
and  is  equivalent  to  allegation  of  value  in 
absence  of  demurrer  for  uncertainty  in  this 
particular. — Bringham  v.  Knox,  127  CaL  40. 
44,  69  Pac.  198.  See  Hlmmelmann  v.  Spana- 
gel,  39  Cal.  401;  Tehama  County  v.  Bryan, 
68  Cal.  67,  8  Pac.  678;  Grant  v.  Sheerin,  84 
Cal.  197,  200,  23  Pac.  1094;  Russ  Lumber  A 
Mill  Co.  V.  Garrettson,  87  Cal.  689,  696,  25 
Pac.  747;  Amestoy  v.  Electric  R,  T.  Co..  96 
Cal.  311.  314,  80  Pac.  660;  Mullally  v.  Town- 
send,  119  Cal.  47,  62,  50  Pac.  1066. 

8M.  Same  —  Verification* — Complaint  in 
action  of  character  Is  not  required  to  be 
verifled. — Parke  &  L.  Co.  v.  Inter  Nos  Oil  A 
Devel.  Co.,  147  Cal.  490.  494,  82  Pac.  61. 

8S5,  Power  anpplled  Lien  for— Constltn- 
tlonality    and    interpretation    of    atatnte. — 

Former  section  1183a,  post,  enacted  in  1909 
(Stats.  1909,  p.  1003),  giving  a  lien  to  per- 
sons supplying  power  by  means  of  teams, 
wagons,  vehicles,  implements,  or  appliances, 
used  in  the  construction,  alteration,  addi- 
tion to,  or  repair  of  any  of  the  improve- 
ments or  works  mentioned  in  above  sec- 
tion, and  providing  the  same  procedure  for 
enforcing  the  lien,  and  the  same  right  to 
give  notice  to  withhold  payments,  as  is 
given  to  persons  furnishing  materials,  is 
not  unconstitutional  because  such  lien  is 
not  one  of  those  specified  in  section  15  of 
250<l 
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article  XX  of  the  constitution. — ^Mendenhall 
V.  Gray,  167  Cal.  238.  139  Pac.  67. 

396.  That  section  of  the  constitution,  de- 
claring that  "mechanics,  materialmen,  arti- 
sans and  laborers  of  every  class,  shall  have 
a  lien  upon  the  property  upon  which  they 
have  bestowed  labor  or  furnished  material 
for  the  value  of  such  labor  done  and  mate- 
rial furnished;  and  the  legrislature  shall 
provide,  by  law,  for  the  speedy  and  effl- 
cient  enforcements  of  such  liens,"  neither 
expressly  nor  impliedly  prohibits  the  legis- 
lature from  grranting:  liens  to  other  classes 
of  persons. — ^Mendenhall  v.  Gray,  167  Cal. 
238,  189  Pac  67. 

397.  A  claim  of  lien  for  power  actually 
supplied,  coverlngr  only  the  period  durinsr 
which  it  was  furnished  and  used  by  the 
contractor,  can  not  be  construed  as  claiming: 
damagres  for  the  failure  of  the  contractor  to 
use  the  power  during  the  entire  period  for 
which  he  agrreed  to  take  it,  merely  because 
it  contains  a  statement  that  the  power  was 
not  retained  for  the  full  contract  period, 
and  that  this  was  due  to  no  fault  of  the 
claimant.— Mendenhall  v.  Gray,  167  Cal.  238, 
189  Pac.  67. 

398.  An  aflri*e6ment  to  furnish  mules,  to- 
gether with  equipment,  for  a  compensation 
measured  by  the  number  of  mules  employed, 
the  equipment  and  appliances  not  to  be  sep- 
arately paid  for,  is  not  uncertain  as  to  the 
amount  and  mode  of  payment. — ^Mendenhall 
V.  Gray,  167  Cal.  238,  139  Pac.  67. 

S99.  Prematare  payaieiit  by  Qwner— Ef- 
fect of  and  riffhts  of  parties,  as  to  grener- 
ally,  see  pars.  600,  601,  this  note. 

400.  PreTentlos  of  perfomaAce  by  owner 
— ^Riffbts   «■«   lUbllltles  of  varttes^— Ab   to 

erenerally,  see  par.  64,  this  note. 

401.  Prioritiea-— In  mecbaBica'-Iien  clataM 

there  are  no  priorities  under  present  law. — 
See  par.  298,  this  note. 

402.  Proeeedlnirs  to  perfect  lle»— Clatai 
of  Hen. — The  validity  of  a  claim  can  not  be 
affected  by  a  mistake  in  attempting:  to  carry 
out  the  requirements  of  the  law  with  re- 
e:ard  to  stating:  the  name  of  the  owner  or 
reputed  owner. — ^Lucas  v.  Gobbl,  10  Cal.  App. 
648,  661,  108  Pac.  167. 

As   to  wbat   elalm   of  lien  mast  eontnin, 

see,  post,  i  1187  and  note. 

4IKI.     Same-— Same— Excessive  clalm« — ^It  is 

well  settled  that  in  the  absence  of  fraud, 
the  claim  will  not  be  defeated  because  the 
claimant  has  included  too  much  in  his  no- 
tice.— ^Lucas  V.  Gobbi,  10  Cal.  App.  648,  651, 
103  Pac.  167. 

Aa  to  errors  and  mistakes  in  claim  of 
lien«  see  pars.  415-420,  this  note;  also,  post, 
S8  1208  and  120Sa  and  notes. 

404.  Excess  in  the  claim  of  a  mechanic's 
lien  would  not  invalidate  it  under  the  orlgr- 
Inal  section  above,  unless  it  was  found  to  be 
"wilful  and  intentional."  and  under  section 
1203,  post,  as  enacted  in  1907,  or  section 
1203,  post,  as  enacted  in  1911,  it  is  provided 
that  "no  mistakes  or  errors  in  the  statement 


of  demand  for  the  amdunt  of  credits  or  off- 
sets, shall  Invalidate  the  lien,  unless  the 
court  finds  that  such  mistake  or  error  was 
made  with  intent  to  defraud."  While  the 
court  expresses  Its  conviction  that  the 
plaintiff  did  not'  wilfully  attempt  to  assert 
a  lien  that  he  did  not  believe  he  was  en- 
titled to,  and  no  fraud  was  shown  or  is  in- 
ferable from  the  facts,  the  lien  can  not  be 
defeated  merely  because  it  turns  out  in  the 
trial  that  the  claim  was  filed  for  too  much. 
— Henley  v.  Pacific  Fruit  Cooling:  &  Vapor- 
izing: Co.,  19  Cal.  App.  728,  734,  127  Pac.  800. 

405.  Same-— Same-— Piled   prematurely  can 

not  be  enforced. — Baker  v.  Lake  Land  Canal 
&  Irr.  Co.."  7  Cal.  App.  482.  484.  94  Pac.  778. 

406.  If  it  appear  from  the  complaint  that 
the  claim  of  lien  was  filed  prematurely,  a 
greneral  demurrer  must  be  sustained,  as  the 
only  claim  of  the  plaintiff  in  an  action  to 
foreclose  the  lien  is  based  upon  the  theory 
of  a  compliance  by  him  with  the  provisions 
of  the  statute  in  reference  to  the  lien. — 
Baker  v.  Lake  Land  Canal  &  Irr.  Co.,  7  Cal. 
App.  482,  484,  94  Pac  778.  . 

40T.     Same  — Same  —  Materialman* — The 

fact  that  the  owner  neg:lects  to  avail  him- 
self of  the  means  afforded  by  above  section 
for  limiting  the  amount  of  liens  which  may 
be  enforced  against  his  property  can  not 
relieve  the  materialman  from  complying: 
with  the  provisions  of  above  section  thereby 
made  a  condition  without  regard  to  the 
validity  of  the  contract  for  enforcing  a 
lien  of  material  furnished. — ^Nofzlger  Lum- 
ber Co.  V.  Waters.  10  Cal.  App.  89,  91,  101 
Pac.  38. 

Aa  to  recordation  of  contract  by  material, 
man,  see  par.  360,  this  note. 

408.  Same  —  Same  —  Rivbt  to  mecbanlcM^ 
lien   la    purely   creatnre   of   atatnte    and    in 

order  to  sustain  an  action  to  foreclose  such 
lien  it  is  essential  that  the  complaint  show 
a  substantial  compliance  with  the  require- 
ments  of   the   statute. — Davis   v.   Treacy,   8   . 
Cal.  App.  395.  396,  97  Pac.  78. 

Aa  to  risbt  to  mecbanles*  Hen,  see  pars. 
461-616,  this  note. 

400.     Same— Same— SiflTH in V  and  verifying. 

— Claim  of  mechanics'  lien  sufficiently 
signed  and  verified  to  entitle  it  to  be  filed 
with  the  recorder,  when  so  filed,  becomes 
public  record  and  entitled  to  be  received  in 
evidence  under  the  rules  governing  the  ad- 
mission of  private  writings  which  may  be- 
come public  records  by  recording. — Nofziger 
Lumber  Co.  v.  Solomon,  13  CaL  App.  621, 
626.  110  Pac.  474. 

410.  The  purpose  of  the  verification  is 
not  to  prove  the  lien  when  it  is  sought  to 
enforce  it  in  the  court.  The  statement 
while  with  the  recorder  which  is  required 
to  be  verified  is  but  a  notice  by  the  claim- 
ant that  he  intends  to  avail  himself  of  a 
right  to  a  lien  in  the  particular  case.  The 
verification  is  required  as  an  evidence  of 
good  faith  and  a  prima  facie  support  to  his 
claim  for   the  purpose  of  giving   such   no- 
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tice  only.  The  Introduction  of  the  claim  In 
evidence  Is  not  to  prove  its  contents  but  to 
establish  that  notice  has  been  ffiven^  as  re- 
quired by  law.  It  is  entitled  to  admission 
when  it  is  shown  that  it  complies  with  the 
statutory  requirements. — ^Nofzlgrer  Lumber 
Co.  V.  Solomon,  13  Cal.  App.  621,  626,  110 
Pac.  474. 

411.  Claim  of  lien  with  signature  and 
veriflcation  sufficient  to  entitle  it  to  be  filed 
with  the  recorder,  by  such  fllingr  becomes  a 
public  record  and  is  therefore  entitled  to  be 
received  in  evidence  under  the  rule  grovern- 
ins  the  admission  of  private  writings  which 
may  become  public  records  by  recording 
under  the  statute. — Nofzigrer  Lumber  Co.  v. 
Solomon,  13  Cal.  App.  621,  626,  110  Pac.  474. 

412.  No  proof  of  the  grenuineness  of  the 
signatures  to  the  claim  or  veriflcation  of  a 
lien  is  a  necessary  preliminary  to  the  ad- 
mission in  evidence  of  a  lien  properly  veri- 
fied and  filed. — Nofziger  Lumber  Co.  v.  Solo- 
mon, 13  Cal.  App.  621,  627,  110  Pac.  474. 

418.  Same  ^- Same  —  **OwBer  or  reputed 
owner.** — ^The  statute  requires  the  statement 
of  "the  name  of  the  owner  or  reputed  owner 
if  known."  If  the  names  are  not  known, 
the  claim  is  sufficient  if  it  is  silent  on  the 
subject.  The  claimant  may  not  know  the 
owner,  and  if  he  is  ignorant  of  his  name, 
he  is  not  required  to  state  it. — Lucas  v. 
Gobbi,  10  Cal.  App.  648,  661,  103  Pac.  157. 

414.  Same  — Bffect    of    flllns    Ken    is    to 

transfer  from  contractor  to  lien-claimant 
the  right  to  receive  the  money  remaining 
due  under  the  contract,  so  far  as  necessary 
to  satisfy  the  lien. — Butler  v.  Ng  Chung, 
160  Cal.  439.  117  Pac.  612. 

415.  Same-— Effect  of  errors  In  claim  of 
Iten. — The  unintentional  inclusion  in  a  me- 
chanics' lien  of  materials  not  actually  used 
in  the  building  will  not  render  the  lien 
void,  as  section  1203a,  post,  provided  that 
no  mistake  or  error  in  the  statement  of  a 
claim  of  lien  will  invalidate  it  unless  the 
court  finds  that  such  mistake  was  made 
with  the  intent  to  defraud. — Blanck  v.  Com- 
monwealth Amusement  Corp.,  19  Cal.  App. 
720,  127  Pac.  805. 

Ae  to  excewsive  claim  of  Hen,  see  pars. 
403,  404,  this  note. 

416.  No  fraud  having  been  shown  and 
none  being  clearly  inferable  from  the  facts, 
a  mechanics'  lien  can  not  be  defeated 
merely  because  it  turns  out  on  the  trial 
that  the  claim  as  filed  was  for  too  much. — 
Henley  v.  Pacific  Fruit  Cooling  &  Vaporiz- 
ing Co..  19  Cal.  App.  728,  127  Pac.  800,  802. 

417.  Since  fraud  is  never  to  be  presumed, 
and,  before  a  party  can  be  deprived  of  his 
right  upon  a  claim  of  fraud,  the  facts  must 
be  clearly  made  out,  a  mistake  in  filing  a 
mechanics'  lien  for  an  amount  greater  than 
due  will  not  invalidate  the  lien  in  the  ab- 
sence of  any  showing  of  intent  to  defraud. 
— Henley  v.  Pacific  Fruit  Cooling  &  Vapor- 
izing Co.,  19  Cal.  App.  728,  127  Pac.  802. 


418.  Under  the  provisions  of  section 
1203a,  post,  as  it  existed  when  the  liens 
were  filed*  and  this  case  was  decided,  no 
mistake  or  error  in  the  statement  of  a 
claim  of  lien  will  Invalidate  it,  unless  the 
court  finds  that  such  mistake  or  error  was 
made  with  intent  to  defraud;  and  where 
there  were  mistakes  or  errors  in  certain 
claims  of  lien  for  materials,  by  including 
materials  not  actually  used  in  the  building, 
but  the  court  found,  on  sufl!lcient  evidence, 
that  such  mistakes  and  errors  were  unin- 
tentional and  free  from  fraud,  the  liens 
were  valid.  —  Blanck  v.  Commonwealth 
Amusement  Corp..  19  Cal.  App.  720,  724,  127 
Pac.  805. 

410.  Same^Same— Inadvertence  In  fall- 
Ins  to  allow  credit. — A  claim  of  lien  in 
which  the  claimant  fails  to  give  credit  for 
a  payment  made  to  him,  as  the  result  of 
inadvertence,  and  with  no  Intent  to  defraud, 
is  not  invalidated  therefor. — Stockton  Lum- 
ber Co.  V.  Schuler,  156  Cal.  414,  101  Pac.  307. 

420.  Failure  of  claimant  to  offset  credit 
against  the  contract-price  held  not  to  jus- 
tify the  court  In  depriving  it  of  its  lien, 
where  such  failure  did  not  appear  to  have 
been  the  result  of  a  wilful  intent  to  assert 
what  the  claimant  knew  to  be  false. — Cali- 
fornia Portland  Cement  Co.  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  704,  118  Pac.  103. 

421.  Same-— Fallare  of  owner  to  make 
and  record  valid  contract  of  memorandum 
as  required  by  above  section  does  not  estop 
him  from  controverting  the  validity  of  a 
lien  claimed  upon  the  ground  that  the 
claimant  neglected  to  comply  with  the  re- 
quirements of  section  1187,  post. — ^Nofziger 
Bros  Lumber  Co.  v.  Waters,  10  Cal.  App.  89, 
92,  101  Pac.  38. 

422.  Same-— Itemised  ncconnt— When  nn- 
necessary. — ^Where  the  claimant  of  a  me- 
chanics' lien  on  two  buildings  erected  on 
one  lot  can  show  that  his  contract  with  the 
owner  called  for  the  performance  of  work 
for  a  lump  sum,  or  for  a  sum  to  be  fixed  in 
accordance  with  the  amount  of  work  done 
and  materials  furnished,  he  will  not  be  re- 
quired to  comply  with  section  1188.  post,  by 
which  it  is  necessary  to  designate  the 
amount  due  on  each  building. — Pugh  v. 
Moxley.  164  Cal.  374,  128  Pac.  1037.  1038. 

423.  Same— Notice   of  claim— In  general. 

— The  notice  of  lien  must  contain  a  de- 
scription of  the  property  to  be  charged 
sufficient  for  identification  and  where  the 
notice  contains  no  description  of  the  build- 
ing and  its  general  location,  but  only  by 
lot  and  block  number,  which  numbers  are 
incorrect,  the  claim  of  lien  Is  void  and  of  no 
effect. — ^Nofzlger  Lumber  Co.  v.  Waters,  10 
Cal.  App.  89,  91,  101  Pac.  38. 

424.  Two  methods  are  provided  for  giv- 
ing notice  of  claim  of  mechanics'  lien,  one, 
by  recording  against  the  property,  and  the 
other  by  notice  to  the  holder  of  the  fund 
which  has  been  earned  by  the  claimant's 
labor.  The  former  for  reasons  of  public 
nolicy  can  not  be  enforced  against  public 
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building:  or  Impi'ovement,  but  no  cuch  ob- 
jection exists  as  to  the  latter. — Goldtree  v. 
City  of  San  DIegro,  8  Cal.  App.  505,  509,  97 
Pac.  216. 

425.  Section  1190,  post,  is  as  follows: 
"No  lien  provided  for  in  this  chapter  binds 
any  buildingr,  mining  claim,  improvement, 
or  structure  for  a  longrer  period  than  ninety 
days  after  the  same  has  been  filed,  unless 
proceedingrs  be  commenced  in  a  proper 
court  within  that  time  to  enforce  the  same; 
or,  if  a  credit  be  grlven,  then  ninety  days 
after  the  expiration  of  such  credit;  but  no 
lien  continues  in  force  for  longer  time  than 
two  years  from  th»  time  the  work  is  com- 
pleted, by  any  agreement  to  grive  credit/* 
Hence  the  claim  of  lien  of  the  defendant 
for  street  improvement  should  have  been 
filed  at  least  within  ninety  days  after  the 
completion  of  the  worlc,  and  the  action 
should  have  been  begrun  to  enforce  it  within 
ninety  days  after  the  filing  of  such  lien.-~ 
Meyer  v.  City  St.  Improvement  Co.,  164  CaL 
645,    130   Pac.  215,   217. 

420.  Same  —  Sane  —  Statement  of  condi- 
tions and  temoui  of  contracts — The  object  of 
such  statement  is  to  ^'inform  the  owner  as 
to  the  extent  and  nature  of  the  lienor's 
claim,  to  facilitate  investigation  as  to  its 
merits,"  and  the  test  of  the  sufllclency  of 
the  notice  is  whether  it  departs  so  far  from 
such  terms  and  conditions  as  to  be  mis- 
leading.— Barrett-Hicks  Co.  v.  Olas,  14  Cal. 
App.  299,   111  Pac.  760. 

Am  to  statement  of  conditions  of  eontmct* 
see  par.  436,  this  note. 

427.  The  requirement  of  section  1187V 
post,  as  It  existed  when  the  claim  of  the 
mechanics'  lien  in  this  case  was  filed,  that 
the  claim  of  lien  shall  contain  "a  statement 
of  the  terms,  time  given  and  conditions  of 
his  contract,"  It  is  not  meant  that  the  fact 
that  the  work  was  performed  under  several 
contracts  is  a  circumstance  which  must  be 
stated  as  a  "condition"  of  the  contract.  The 
"conditions"  of  the  contract  which  the  stat- 
ute contemplates  and  requires  to  be  stated 
are  those  provisions  which  enter  into  and 
form  a  part  of  a  contract  and  make  it  a 
binding  contract. — Acme  Lumber  Co.  v. 
Wessling,  19  Cal.  App.  406,  412,  126  Pac. 
167. 

428.  Snme^Snme— Snflclcncy  of  notice. 
— A  notice  sufficient  as  to  the  owner  can  not 
be  void  as  to  third  persons  without  knowl- 
edge of  the  extrinsic  facts. — ^Union  Lumber 
Co.  v.  Simon.  150  Cal.  755,  89  Pac.  1077. 

As  to  snillctency  of  description  of  land  to 
be  charged,  see  pars.  437,  438,  this  note. 

420.  Same-— Notice  of  completion — Munic- 
ipal corporations. — The  provision  of  section 
1187,  post,  added  by  way  of  amendment  in 
1897,  requiring  the  filing  of  notices  of  com- 
pletion, does  not  apply  to  improvements  un- 
der section  1191,  post,  and  hence  notice  of 
completion  is  not  required  of  a  street  im- 
provement made  at  the  request  of  the 
o^-ner. — ^Meyer  v.  City  St.  Improvement  Co., 
164  Cal.  645.  130  Pac.  215,  216. 


430.  Same— Notice  to  oivncr  to  withhold 
paymcnta-^ESqultable  garnishment. — Notice 
to  the  owner  of  a  building  or  other  im- 
provement to  withhold  from  the  contrac- 
tor, out  of  moneys  due  or  first  to  become 
due,  sufficient  to  answer  claims  for  labor 
and  material,  amounts  to  an  equitable  gar- 
nishment of  the  funds,  and  the  right  to  re- 
cover the  money  so  garnished  does  not 
depend  upon  the  establishment  of  liens.-^ 
Diamond  Match  Co.  v.  Silbersteln,  165  Cal. 
278.  131  Pac.  874. 


As    to    equitable 

133,  504,  this  note. 


garnishment*    see    pars. 


As  to  the  sufllclency  of  the  notice  to 
owner*  see  note  SO  Ann.  Cas.  1162. 

As  to  the  sufllclency  of  service  upon  the 
owner  of  the  notice  of  lieu*  see  note  16 
Ann.  Cas.  355. 

431.  Where  the  materialman  serves  no- 
tice upon  the  school  district,  under  section 
1184,  post,  such  notice  operates  as  an  equi«^ 
table  garnishment,  or  as  an  assignment 
pro  tanto  of  the  money  due  from  the  school 
district  to  the  general  contractor,  and  such 
materialman  is  subrogated  pro  tanto  to 
such  rights  as  the  general  contractor  had  to 
any  money  held  by  the  owner  as  part  of 
the  contract-price. — Suisun  Lumber  Co.  v. 
Fairfield  School  DIst.,  163  Cal.  726,  127  Pac. 
849. 

4S2<.  Same  <—  Same  —  Interest  .allowed  ou 
claims^ — Persons  who  have  furnished  labor 
and  material  and  have  served  notice  on  the 
owner  to  withhold  from  the  contractor 
sufficient  to  pay  their  claims,  are  entitled  to 
interest  on  their  claims. — Diamond  Match 
Co.  V.  Silbersteln,  165  Cal.  278,  131  Pac.  874. 

As  to  Interest  In  general*  see  pars.  268- 
270.  311.  312,  this  note. 


433.  Same  Same»— Subsequent  payments 
by  owners — Payments  made  by  the  owner  to 
the  contractor,  after  notice  to  withhold,  al- 
though in  accordance  with  the  contract,  do 
not  relieve  the  owner  from  liability. — Dia- 
mond Match  Co.  V.  Silbersteln,  165  Cal.  278, 
131  Pac.  874. 

434.  Same — ^Recordation  by  materialman. 

— The  requirement  of  above  section  that  all 
contracts  over  one  thousand  dollars  shall  be 
recorded  does  not  apply  to  the  contracts 
of  materialmen;  and  It  Is  well  settled  that 
the  failure  to  record  the  contracts  of  ma- 
terialmen does  not  render  them  void. — 
Blanck  v.  Commonwealth  Amusement  Corp., 
19  Cal.  App.  720,  127  Pac.  806,  807.  citing 
Hinckley  v.  Field's  Biscuit  Co.,  91  Cal.  136, 
27  Pac.  594;  Roebllng  Co.  v.  Humboldt 
County,  112  Cal.  288,  44  Pac.  568;  Bennett  v. 
Davis.  113  Cal.  337.  54  Am.  St.  Rep.  354.  46 
Pac.  684;  Bryson  v.  McCone,  121  Cal.  153, 
53   Pac.  637. 

43.'S.     Same  —  Statutory     requisites.  —  The 

creation  of  a  mechanics'  lien  is  statutory, 
and  In  order  to  constitute  a  valid  lien,  it  is 
necessary  only  to  do  the  things  which  the 
statute   directs   to   be   done. — Acme  Lumber 
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Co.  Y.  Wessllngr,  19  Cal.  App.  406,  126  Pac. 
167. 


43e.  Sam»— Same— Coadltlon*  of  costmet 
—Claim  of  Ilea. — Section  1187,  post,  as  it 
existed  prior  to  the  amendment  of  1911, 
provides  that  the  claim  of  a  lien  shall  con- 
tain a  statement  of  the  demand,  the  name 
of  the  owner  or  reputed  owner,  the  name 
of  the  person  by  whom  the  claimant  was 
employed,  a  statement  of .  the  terms  and 
conditions  of  the  contract,  and  file  a  descrip- 
tion of  the  property  to  be  charged  with  the 
lien.  The  requirement  of  above  section  that 
claim  of  lien  shall  state  "conditions"  of  the 
contract  does  not  mean  that  the  fact  that 
the  work  was  performed  under  several  con- 
tracts is  a  circumstance  which  must  be 
treated  as  a  "condition"  of  the  contract; 
the  "condition"  of  a  contract  which  is  con- 
templated requires  to  be  stated  those  pro- 
visions which  enter  into  and  form  a  part  of 
the  contract  and  are  essential  to  make  it  a 
binding:  acrreement.^Acme  Lumber  Co.  v. 
WesslinflT*  19  Cal.  App.  406,   126  Pac  167. 


487.  Saa^e^-Siiflcleiicy  of  description  of 
land  to  be  charircd* — ^Description  need  only 
be  "sufflcient  for  identification,"  and  evi- 
dence is  admissible  for  the  purpose  of  iden- 
tifying the  lands  as  described  (Henshaw, 
J.,  dis.)- — Union  Lumber  Co.  v.  Simon,  160 
Cal.  766,  89  Pac.  1077. 

488.  The  statute  is  held  remedial,  and  is 
to  be  liberally  construed  with  a  view  to  pro- 
mote Justice  and  effect  its  objects,  and  a 
description  of  the  property  by  metes  and 
bounds,  ambiguous  in  itself,  is  aided  by  a 
further  statement  in  the  notice  that  a  par- 
ticular person  is  the  owner  of  the  land  and 
buildlnflT.  and  that  the  lien  is  for  materials 
furnished  a  specified  contractor  while  con- 
structing the  buildingr  (Henshaw,  J.,  dis- 
sents as  to  sufficiency  of  notice). — ^Union 
Lumber  Co.  v.  Simon,  160  Cal.  765,  89  Pac. 
1077. 


430.     §ame  — ''Trivial  Imperfeetioaa.'' — ^As 

to  generally,  see  pars.  221  and  222,  this  note. 


440w  Same— Use  aad  oecvpatloa  as  com- 
pletion.— ^Use  and  occupation  here  intended 
is  not  such  as  would  be  created  by  the  own- 
ers assuming:  to  proceed  with  the  work  of 
constructins  an  unfinished  building:  after 
abandonment  by  the  contractor. — C.  Qanahl 
Lumber  Co.  y.  Weinsveigr*  16  Cal.  App.  690, 
117  Pac.  964. 

441.  Pnbllc  Improvements  by  mnnlclpal- 
Itlea— -IC^nltable  garnishment. — As  to  g:ener- 
ally,  see  pars.  430,  431,  this  note. 

442.  Public  schoolbonsc.  —  Public  build- 
ing:s  such  as  schoolhouses  are  not  included 
in  word  "property"  used  in  constitution,  or 
in  phrase  "any  building:"  used  in  code,  and 
therefore  it  must  necessarily  follow  that 
mechanics  and  materialmen  are  not,  by 
these  provisions  griven  rlgrht  to  Hen  upon 
such  building:8. — ^Mayrhofer  v.  Board  of  Ed- 
ucation. 89  CaL  110,  112.  28  Am.  St.  Rep.  461, 
26  Pac.  646. 


448.     Railroads  —  Lien     for     ■snterinlsd — 

Statute  allows  materialmen  and  others  liens 
for  materials  or  labor  furnished  for  use  in 
construction  of  railroad  and  requires  that 
Hen  must  in  g:eneral  be  claimed  and  en- 
forced ag:ainst  entire  road. — Cox  v.  Western 
Pac.  R.  Co.,  44  Cal.  18,  28.  See  Bring:ham  v. 
Knox,  127  Cal.  40,  48,  69  Pac.  198. 


Same— Same— Snflclency  of. — Where 
plaintiff  in  his  claim  of  lien  for  materials 
used  in  construction  of  railroad  stated  his 
claim — not  upon  part  or  section  of  railroad 
— ^but  "of  that  certain  railway  known  as  and 
called  the  Sierra  Valley  and  Mohawk  rail- 
way," held  that  although  he  names  present 
terminus,  carrying:  implication  that  railroad 
was  projected  beyond  such  point  and  might 
be  extended,  statement  of  claim  was  held 
to  be  sufficient  for  identification  of  road  as 
an  entirety,  exclusive  of  extension  thea 
incomplete. — Bring:ham  v.  Knox,  127  Cal.  40, 
43,  69  Pac.  198. 

440.  Recording  nnd  dllns^— Rilect  of  fail- 
nre— Subcontractors,  materialmen,  artisans, 
and  laborers  are  entitled  under  law  to  value 
of  their  material  or  labor  and  are  not  af- 
fected by  remissness  of  parties  to  contract 
failing  to  record  it  or  by  contract  being 
thereby  rendered  void. — ^Laidlaw  v.  ]£arye. 
183  Cal.  170,  174.  66  Pac.  391. 

446.  Recording  of  contract  so  far  as  re- 
gards person  furnishing  labor  or  materials 
is  immaterial. — Qiant  Powder  Co.  v.  San 
Diego  Plume  Co..  78  Cal.  198.  197.  20  Pac 
419. 

447.  Contractor,  by  omission  to  file  con- 
tract, is  deprived  of  any  Hen  for  his  labor 
and  materials,  but  he  does  not  by  suCh 
omission  acquire  any  greater  right  to  re- 
covery for  his  labor  and  materials  than  he 
would  if  he  had  brought  an  action  therefor, 
irrespective  of  his  rights  to  lien. — ^Mar- 
chant  V.  Hayes,  117  Cal.  669,  671.  49  Pac.  840. 

448.  Same  —  Failure  to  llle  plans  and 
speclflmtlons  renders  contract  void. — Kuhl- 
man  v.  Burns,  117  Cal.  469,  472,  49  Pac.  685. 
See  Yancy  v.  Morton.  94  Cal.  568.  660.  29 
Pac.  1111;  Barker  v.  Doherty.  97  Cal.  10,  31 
Pac.  1117;  Greig  v.  Riordan,  99  Cal.  316.  33 
Pac.  913;  Dunlop  v.  Kennedy,  102  Cal.  443, 
36  Pac.  766;  Pierce  v.  Birkholm,  116  Cal. 
667.  661,  47  Pac.  681. 

448.  Same-— Necessity  for. — As  to  gener- 
ally, see  pars.  360-367,  this  note. 

450.  Refusal  of  supreme  eourt  to  grant 
rebenrlns.-Mnst  not  be  understood  as  ap- 
proval  of   opinion  of   district   couri  to   the 

effect  that  a  finding  as  to  the  reasonable 
value  of  the  work  done  on  the  building  was 
unnecessary  to  support  the  Judgment  In 
favor  of  the  original  contractor  against  the 
owner,  and  that  he  could  recover  on  an  un- 
recorded contract. — ^Los  Angeles  Pressed 
Brick  Co.  V.  Hlggins,  8  Cal.  App.  614,  626, 
97  Pac.  414. 

451.  night   to    lien  — As   to    generally.— 

Such  Hen   is  a  constitutional  right,  and  at- 
taches to  the  structure  as  the  material  is 
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furnished  or  the  work  done,  and  the  itatu- 
tory  procedure  here  provided  has  reference 
solely  to  the  remedy.  The  lien  created  by 
the  constitution  can  not  be  subordinated  to 
^r  made  dependent  upon  a  legrislative  act. 
It  exists  with  all  its  force  at  all  times  be- 
tween the  furnishing:  of  the  material  or  the 
doins  of  the  work  and  the  expiration  of  the 
time  within  which  liens  may  be  flled.--^ 
People  V.  Moxley,  17  Cal.  App.  469,  120  Paa 
4S. 

Am  to  the  aatare  of  laipro'veBieBt  for 
-whieh  m  meehanlco'  Ilea  Biay  eztot»  see  note 
Ann.  Cas.  1912Bp  5. 

As  to  the  rlirlit  of  as  archlteet  to  a  me- 
«]i«nles*  lIcB,  see  note  Ann.  Cas.  191SA,  275. 

As  to  the  rlirht  of  a  matedalman  to  a  aie* 
«h«Blca'  lies,  see  note  79  Am.  Dec.  268. 


As  to  who  la  a  ''laborer,*'  ''Trorkauta"  or 
'^'aorvant'*  wlthla  the  nteaaiav  of  atatntea 
Tolatlas  to  Btechaalca*  Ueas,  see  note  82 
Am.  Rep.  264. 

452.  Where  a  valid  contract  has  been 
filed,  mechanics'-lien  claimants  are  merely 
substituted  to  the  oris^inal  contractors,  and 
their  right  to  enforce  their  liens  against  the 
owners  depends  on  whether  or  not  the  origr- 
Inal  contractor  has  a  money  demand  against 
the  owner  or  not. — Butler  v.  Ng  Chung,  160 
Cal.  488.  117  Pac.  512. 

458.  In  the  construction  of  a  theater 
building,  the  different  firms  furnishing  and 
Installing  respectively  an  electric  sign 
which  consisted  of  a  swinging  bracket  set 
Into  the  front  of  the  building,  telephone 
instruments  and  telephone  equipment  used 
for  intercommunication  between  the  various 
portions  of  the  building,  a  gas  furnace  and 
^as  connections  Installed  in  the  building 
for  heating  purposes,  and  "belaying  pins" 
which  were  "turned  pieces  of  hardwood," 
were  entitled  to  mechanics'  liens  for  the 
material  furnished. — Blanck  v.  Common- 
wealth Amusement  C*  rp.,  19  CaL  App.  720, 
127  Pac.  805,  807. 


464.  Saaie  — As  to  property  sabject  to 
Uea^ — The  constitution  not  declaring  that 
laborers  of  every  class  shall  have  a  lien 
upon  the  property  upon  which  they  have 
bestowed  labor  for  the  value  of  the  labor 
done,  makes  no  exception  as  to  public  or 
municipal  property,  and  it  is  only  because 
of  other  constitutional  provisions,  or  by 
reason  of  public  policy,  the  laborer  can  be 
deprived  of  the  right  so  created  by  the  peo- 
ple. Without  constitutional  authority  the 
right  to  the  lien  can  not  be  taken  away  by 
the  legislature  either  by  legislation  or  lack 
of  legislation. — Ooldtree  v.  City  of  San 
Diego,  8  Cal.  App.  605,  508,  97  Pac.  216. 

Aa  to  bvlldlBvs  aad  other  property  sob- 
Jeet  to  meehaaies*  llcas*  see  note  78  Am. 
Dec.    694. 

Aa  to  the  exteasloa  of  the  Ilea  to  the  laad 
«poa  the  destraetioa  of  the  improTemcat 
for  whieh  the  Ilea  la  glvca,  see  note  Ann. 
Cas.  1913A,  943. 


455.  By  allowing  a  mechanics*  lien  as  pro- 
vided in  above  section  for  labor  performed 
upon  public  works  none  of  the  grounds  of 
the  policy  against  the  enforcement  of  a 
lien  against  public  property  are  violated. 
The  performance  of  the  public  duties  of  the 
municipality  will  in  no  way  be  interfered 
with.  Its  only  interest  in  the  matter  is  that 
of  a  stakeholder.  Only  the  fund,  not  the 
property,  is  subject  to  the  lien. — Ooldtree  v. 
City  of  San  Diego,  8  Cal.  App.  509,  511,  97 
Pac.  216. 

456.  It  is  only  as  the  terms  "statute"  and 
"statutory  law"  are  intended  to  include  the 
constitution  as  well  as  the  enactments  of 
the  legislature  that  they  can  be  said  to 
create  the  right  to  a  mechanics*  Hen.— 
Gold  tree  v.  City  of  San  Diego,  8  Cal.  App. 
506,  509,  97  Pac.  216. 


457.  Same— .Sam^^Homeatead^— Liability 
of  to  mechanics'  lien  has  recently  been 
passed  upon  by  the  supreme  court  of  Utah, 
and  the  result  arrived  at  is  that  under  the 
constitutional  provision  authorizing  the 
legislature  to  provide  for  a  homestead 
exempt  from  execution  the  legislature  has 
no  power  to  render  a  homestead  subject  to 
a  mechanics'  lien,  and  that  where  the  me- 
chanics'-lien law  provides  for  a  lien  on  such 
property  it  is  in  this  respect  unconstitu- 
tional and  void. — ^Volker-Scowcraft  Lumber 
Co.  V.  Vance,  82  Utah  74,  126  Am.  St.  Rep. 
828,  88  Pac.  896. 

As  to  ezeaiptloB  of  homestead  froai  Ueaa 
aad  forced  sale  to  satisfy  same,  see  gener- 
ally, notes  70  Am.  Dec.  692;  71  Am.  Dec.  387, 
711;  84  Am.  Dec.  382;  87  Am.  Dec.  278;  6  Am. 
St.  Rep.  54;  79  Am.  St.  Rep.  902;  6  L.  R.  A. 
814. 

458.  This  decision  is  undoubtedly  correct, 
as  it  is  certainly  in  accord  with  the  authori- 
ties. The  homestead  Is  not  subject  to  me- 
chanics' Hen  unless  specially  made  so  in 
the  constitution. — See  Jossman  v.  Rice.  121 
Mich.  270,  80  Am.  St.  Rep.  498,  80  N.  W.  25; 
Tuttle  V.  Strout,  7  Minn.  465  (Gil.  374),  82 
Am.  Dec.  108;  Cogel  v.  Mickow«  11  Minn.  475 
(Oil.  354);  Coleman  v.  Balla;idi,  22  Minn.  147; 
Falllhee  v.  Wittmayer,  9  S.  D.  479.  70  N.  W. 
642;  Cummings  v.  Blood  worth.  87  N.  C.  88; 
Sampson  v.  Williamson,  6  Tex.  102,  55  Am. 
Dec.  768;  Black  v.  Rockmore.  50  Tex.  88: 
Summerville  v.  King,  98  Tex.  332,  84  S.  W. 
643;  Donaldson  v.  Volts,  19  W.  Va.  156; 
Moran  v.  Clark.  80  W.  Va.  858,  8  Am.  St. 
Rep.  66,  4  S.  E.  303;  Lanahan  v.  Sears,  102 
U.  S.  318.  26  L.  ed.  180. 

469.  Legislature  can  not  discriminate  in 
exempting  homestead  from  Hen  for  debts. 
— Burrows  v.  Brooks,  113  Mich.  807,  71 
N.  W.  460  (exception  as  to  personal  labor 
invalid);  Tuttle  v.  Strout.  7  Minn.  465  (Gil. 
374).  82  Am.  Dec.  108;  Coleman  v.  Ballandi. 
22  Minn.  144  (discriminating  giving  mate- 
rialman a  Hen  unconstitutional);  Donald- 
son V.  Volts,  19  W.  Va.  166  (holding  law 
excepting  debts  due  for  rent  unconstitu- 
tional). 
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44MK  Same^SaiBc «- Pablic  property  not 
■cbject  to  mechanles'  lien. — ^Ab  to  grenerally, 
see  par.   318,  this  note. 

461.  Same — Aetlon  to  foreelose  lien  where 
contractor  has  abandoned  the  work  before 
completion,  it  is  not  necessary  for  the 
court  to  find  the  cost  of  completing  the 
bulldins,  althougrh  this  may  be  properly 
considered  in  evidence  in  determiningr  the 
ultimate  fact  of  the  value  of  the  work  done 
and  materials  furnished  at  the  time  of  the 
abandonment. — Scheerer  &  Co.  Inc.  v.  Dem- 
Ingr.  154  Cal.  138,  141,  97  Pac.  155. 

As  to  action  to  foreclose  a  mcchnnlca'-llen 
dalniff  see  pars.  211-803,  this  note. 

As  to  alleirationa  In  action  to  enforce 
lien  nndcr  abandoned  contract*  see  par.  232, 
this  note. 


4/K^  Same  «- Saate «- No  lien  can  be  en- 
forced  airalnst    property   In   excess   of   snm 

which  is  the  value  of  work  already  done 
and  materials  furnished  estjlmated  by  the 
standard  of  the  whole  contract- price  in  case 
of  the  abandonment  of  a  valid  contract. — 
DufTy  Lumber  Co.  v.  Stanton,  9  Cal.  App.  38, 
98  Pac.  88. 

463.  Above  section  furnishes  the  rule  for 
determining  extent  to  which  property  is  lia- 
ble for  liens  in  case  where  there  is  an  aban- 
donment of  work  under  a  valid  contract.— 
Duffy  Lumber  Co.  v.  Stanton,  9  Cal.  App. 
38.   39,   98   Pac.   88. 

404.  Same— Amonnt  of  Uen— How  estl- 
matedw — ^In  estimating  the  value  of  the  work 
done  and  materials  furnished  up  to  the 
time  of  abandonment  it  is  proper  to  con- 
sider not  only  the  value  of  the  work  done 
but  also  the  value  of  that  left  undone. — 
Hoffman-Marks  Co.  v.  Spires,  164  Cal.  Ill, 
117,  97  Pac.  162. 

468.  Same — Same— Abandonment  of  valid 
contract,  amount  applicable  to  liens  of  per- 
sons other  than  the  contractor  must  be  de- 
termined under  the  rule  prescribed  by  above 
section.  If  the  payments  made  by  the 
owner  under  the  contract  amounted  to  more 
than  the  value  of  the  work  and  labor  done 
and  materials  'furnished  at  the  time  of 
abandonment  there  is  nothing  for  the  lien- 
claimants  and  they  must  look  to  the  per- 
sonal responsibility  of  the  contractor. — 
Hoffman-Marks  Co.  v.  Spires,  154  Cal.  Ill, 
114,   97  Pac.   152. 

466.  Where  valid  contract  has  been  aban- 
doned by  contractor  the  amount  due  lien- 
claimants  other  than  the  contractor  may  be 
estimated  as  provided  in  above  section  and 
if  the  payments  made  by  the  owner  prior  to 
the  abandonment  equal  or  exceed  the  value 
of  the  work  and  materials  furnished  at  that 
time  there  is  nothing  for  the  claimants. — 
Scheerer  &  Co.,  Inc.  v.  Deming,  154  Cal.  138, 
141,  97  Pac.  165. 

467.  Same — Amount  subject  to  claims  of 
lienors  where  contract  is  abandoned,  see 
notes  to  section  1200,  post. — Hoffman-Marks 
Co.  V.  Spires,  154  Cal.  116,  97  Pac.  152. 


Same— Same— TVIicre  there  to  a  ie- 
fldency  in  the  amount  necessary  to  pay  all 
the  liens  so  that  the  subcontractor  and  his 
employees  and  materialmen  can  not  be  paid 
in  full,  the  claims  of  the  employees  and  ma- 
terialmen must  be  settled  first  and  the  loss 
fall  upon  the  subcontractor. — Los  Angeles 
Pressed  Brick  Co.  v.  Los  Angeles  Pac.  Bou- 
levard &  Devel.  Co..  7  Cal.  App.  460,  463.  94 
Pac.  776. 

460.  Same— Cartage. — Claims  for  cartage 
of  material  to  be  used  in  a  building  or  im- 
provement are  properly  included  In  a  lien- 
claim  as  part  of  the  price  of  materials 
furnished. — Consolidated  Lumber  Co.  v.  Bos- 
worth,  40  Cal.  App.  80,  180  Pac  60,  follow- 
ing the  doctrine  in  West  Coast  Lumber  Co. 
V.  Newkirk,  80  Cal.  276,  22  Pac.  231;  Woods, 
Curtis  &  Co.  V.  El  Dorado  Lumber  Co..  153 
Cal.  232,  126  Am.  St.  Rep.  80,  15  Ann.  Cas. 
382,  16  L,  R.  A.  (N.  S.)  685,  94  Pac.  877. 


470.  Same— Claim  of  lien  by  anrety  on 
contractor's  bond. — A  partnership  has  a 
right  to  a  lien  for  materials  furnished  by 
it,  notwithstanding  a  member  thereof,  in 
his  individual  capacity,  is  a  surety  on  the 
bond  of  the  contractor,  and  had  therein 
guaranteed  the  delivery  of  the  building 
free  of  liens. — Burnett  v.  Glas,  154  Cal.  256, 
97  Pac.  432. 


471.  Same  —  Concrete  <«forms'*— Material 
used  for. — Where  the  nature  of  concrete 
work  contracted  for  is  such  as  to  require 
the  use  of  "forms"  to  hold  it  in  place  while 
it  hardens  into  a  self-sustaining  permanent 
structure  and  the  materials  from  which  the 
forms  are  made  are  consumed  in  the  process, 
such  materials  come  within  the  definition 
of  "materials  to  be  used  or  consumed,"  In 
the  construction  of  a  building  or  improve- 
ment as  contained  in  the  above  section. — 
Consolidated  Lumber  Co.  v.  Boswortlu  40 
Cal.  App.  80,  180  Pac.  60,  following  the  doc- 
trine in  Olson-Mahoney  Lumber  Co.  v. 
Dunne  Invest.  Co.,  80  Cal.  App.  332,  334,  159 
Pac.  178. 

472.  Same — Constitutional  risht  of  owaer. 

— The  owner's  liability  under  a  valid  con- 
tract is  limited,  under  the  general  constitu- 
tional principle  underlying  the  mechanics*- 
lien  law.  to  the  price  he  has  agreed  to  pay, 
and  where  the  contractor  falls  to  perform 
his  undertaking,  and  the  owner  is  burdened 
with  the  cost  of  completing  the  work,  it  is 
but  fair  and  Just  that  he  should  be  made 
liable  only  for  the  proportion  of  the  con- 
tract-price representing  the  value  of  the 
work  already  done,  and  that  he  should  be 
relieved  of  the  obligation  of  paying  the 
contractor,  or  those  claiming  under  him.  so 
much  of  the  contract-price  as  corresponds 
to  the  portion  of  the  work  left  undone.— 
Hoffman-Marks  Co.  v.  Spires,  154  Cal.  116, 
97  Pac.  152;  Scheerer  &  Co.  Inc.  v.  Deming. 
154  Cal.  141.  97  Pac.  156. 

478.     Same-— Blleet     of    valid     eontraet.— 

Where  the  contract  is  valid,  the  only  right 
possessed  by  laborers  or  materialmen  is  to 
cause   the   contract-price   to   be   applied  to 
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the  payment  of  their  demands.  The  lien,  In 
the  case  of  a  valid  contract,  extends  to  the 
contract-price,  and  such  contract  is  the 
limit  of  the  liability  which  may  be  imposed 
upon  the  owner  or  his  property. — National 
Lumber  Co.  ▼.  Wickliffe,  19  Cal.  App.  284, 
125  Pac.  357. 

474.  Same-— Bn^nccrlMV  expert  employed 
for  a  singrle  express  purpose,  in  the  con- 
struction of  a  building:  or  the  makingr  of 
an  improvement  has  a  rigrht  to  a  lien  for 
iKe  engineering-  designs  furnished  to  an 
architect. — See  par.   181,  this  note. 

47Si.  Same— Bxtent  of  lien* — In  case  of  a 
valid  contract  the  lien  extends  to  the  con- 
tract-price, and  such  contract-price  is  the 
!imit  of  the  liability  which  may  be  imposed 
upon  the  owner  or  his  property. — Stockton 
Lumber  Co.  ▼.  Schuler,  166  Cal.  411,  412,  101 
Pac.  307. 

476.  Up  to  the  limit  of  the  owner's  lia- 
bility, the  claimants,  by  filing  their  liens, 
acquire  a  right  to  share  in  any  money  owing 
from  the  owners  to  the  original  contractors 
on  account  of  the  contract,  and  their  right 
to  this  extent,  is  secured  by  a  lien  on  the 
property. — Butler  v.  Ng  Chung,  160  Cal.  438, 
117  Pac.  612. 


4T7.  SaMe  Farm  development*  conatstlnir 
of  dltelieat  dralsa*  embankment*,  and  roads 

so  correlated  as  to  form  one  harmonious 
whole,  is  a  "structure"  under  the  provisions 
of  the  mechanic8*-lien  law. — See  par.  192, 
this  note. 

478.  Same— Final  twenty-five  per  cent  of 
contraet-priee^ — The  twenty-five  per  cent  of 
the  con  tract- price  required  to  be  retained 
by  former  section  1184,  post,  can  not  be 
reached  by  lien-claimants  where  ut  the 
time  of  the  abandonment  the  payments  al- 
ready made  equal  or  exceed  the  value  of 
the  work  done  and  materials  furnished. — 
HolTman-Marka  Co.  v.  Spires,  164  Cal.  116, 
97  Pac.  162. 

As  to  final  twenty-five  per  eent  of  eon- 
tract-prlee,  see  pars.  201-207,  this  note. 

479.  Same— ^'Forms'*  for  concrete. — ^Mate- 
rial used  for,  right  to  lien  for  price  of. — 
See  par.  467.  this  note. 

4811.  Same— -Fvmiahlng  labor  and  mate- 
rial to  anboontraetor— lilmit  of  liability  of 
original  eontraetor. — In  a  case  in  which  tho 
claims  of  persons  are  for  materials  fur- 
nished and  labor  bestowed  upon  an  improve- 
ment to  a  subcontractor,  they  are  limited, 
as  far  as  the  original  contractor  is  con- 
cerned, to  the  amount  owing  by  the  latter 
to  the  subcontractor  on  his  subcontract. — 
Southern  California  Electric  Co.  v.  McDon- 
ald, 178  Cal.  886.  sub  nom.  Southern  Cali- 
fornia Electric  Co.  v.  Grant,  173  Pac.  760. 

481.  Same— Gardener— Planting  of  seed. — 
Held  that  while  one  would  perhaps  not  be 
entitled,  under  section  1191,  post,  to  a  lien 
as  a  gardener  for  labor  employed  in  the 
general  care  of  trees  and  crops,  the  plant- 
ing of  seeds,  trees,  shrubs,  flowers,  etc.,  and 
Htarting  the  same  well  to  growing,  would 
be  an  improvement  within  the  meaning  of 


the  language  employed. — California  Port- 
land Cement  Co.  v.  Wentworth  Hotel  Co., 
16  Cal.  App.  706.  Hi  Pac.  103. 

Am   to   lien   for   actual   manaal    labor,   see 

par.  491,  this  note.' 

482.  Same— Improvement  at  instance  of 
owner. — The  facts  that  an  employee  of  the 
.ajfcnt  of  the  real  owner,  having  entire 
charge  of  the  selling  of  the  tract  of  land 
of  which  the  lot  in  question  formed  a  part, 
informed  such  agent  that  the  building  had 
been  commenced  and  subsequently  that  the 
work  had  been  stopped,  are  sufficient  to  put 
the  real  owner  upon  inquiry  as  to  the  con- 
struction of  the  building  and  to  charge  him 
with  knowledge  thereof,  under  section  11^2, 
post. — National  Lumber  Co.  v.  Whalley,  162 
Cal.   224,  226.   121  Pac.   729. 

48S.     Same  -»  Improvement     by     lessee  ~. 

There  Is  nothing  in  above  section  or  section 
1185.  post,  which  imposes  any  personal  lia- 
bility upon  the  lessor  for  Improvements 
made  by  the  lessee;  and  when  the  lessor 
gives  the  notice  herein  required  his  prop- 
erty is  not  affected  by  any  lien  in  virtue  of 
the  labor  done  and  materials  furnished 
thereon  under  contract  with  the  lessee,  but 
the  leasehold  itself  does  not  thereby  escape 
such  a  lien,  provided,  of  course,  the  contract 
has  been  reduced  to  writing  and  filed  as 
provided. — Peterson  v.  Preiermuth,  17  Cal. 
App.  620.  121  Pac.  299. 

484.  Same— Same^Notlce  of  leaaor-owner. 

— The  elTect  of  the  notice  required  by  above 
section  is  such  that  the  failure  on  the  part 
of  the  lessor  to  post  the  same  is  merely  to 
entitle  the  contractor  to  a  Hen  upon  the 
fee,  and  not  to  impose  any  personal  liability 
upon  the  lessor. — Peterson  v.  Freiermuth,  17 
Cal.  App.  620.  121  Pac.  299.  See  Phelps  v. 
Maxwell's  Creek  Gold  Min.  Co..  49  Cal.  836; 
West  Coast  Lumber  Co.  v.  Newklrk,  80  Cal. 
276,  22  Pac.  231;  Russ  Lumber  Co.  v.  New- 
kirk.  87  Cal.  696,  25  Pac.  747;  Buell  v.  Brown, 
131  Cal.  158.  161.  63  Pac.  167;  Hubbard  v. 
Lee,  6  Cal.  App.  602.  92  Pac.  744. 
See.  also.  James  on  Mechanics'  Liens,  f  121. 

485.  Same  —  Same  —  Same  —  Constmctive 
notice. — The  owner  of  land  is  chargeable 
with  constructive  notice  of  the  erection 
thereon  of  a  building  by  his  lessee,  where 
the  lease  requires  the  lessee  to  erect  the 
building  with  all  reasonable  dispatch  and 
vests  the  ownership  thereof  in  the  lessor 
upon  the  termination  of  the  lease. — Harmon 
Lumber  Co.  v.  Brown,  166  Cal.  198,  131  Pac. 
368. 

486.  Same— Sam^^Same^-Bnlldtng  partly 
on  other  land. — The  owner  of  land  upon 
which  a  building  is  constructed  by  a  lessee 
is  chargeable  with  constructive  notice  of 
the  erection,  although  the  building  is  partly 
on  adjoining  land  owned  by  others. — Har- 
mon Lumber  Co.  v.  Brown,  166  Cal.  193.  131 
Pac.  368. 


487.  Same — Same — Owner**  Itablllty  for 
improvements  ordered  by  lessee.  —  Where 
they  did  not  authorize  the  Improvement, 
which   was   contracted   for   with    the   lessee 
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alone,  and  were  not  connected  in  any  way 
with  the  contract,  and  no  privity  existed, 
express  or  implied,  between  them  and  the 
lessee  as  to  such  improvement,  they  are 
not  liable. — Peterson  v.  Freiermuth,  17  Cal. 
App.  620.  121  Pac.  299. 

488.  The  owner  can  exempt  his  interest 
from  liability  for  alterations,  after  knowl- 
edge that  the  work  of  alteration  has  besun, 
only  by  posting  the  notice  of  nonliability, 
as  provided  in  above  section. — ^Pacific  Sash 
&  Door  Co.  V.  Bumiller,  162  Cal.  664.  667.  124 
Pac.  280. 


§ame— latereat  im  the  lamd— Deed  of 
tmat  does  not  create  an  interest  in  the 
•land  within  the  meaningr  of  above  section 
so  a*s  to  impose  the  duty  upon  the  trustee  of 
ffivins  the  notice  of  nonliability  required, 
in  order  to  prevent  the  subordination  of  his 
claim  to  the  liens  claimed  for  labor  and 
materials. — Hollywood  Lumber  Co.  v.  Love, 
165  Cal.  271,  100  Pac.  698.  followinflr  with  ap- 
proval Williams  v.  Santa  Clara  Min.  Assoc, 
66  Cal.  200,  5  Pac.  86. 

490.     Same-»IiCSS4»r    of    toaiiia»    ete. — One 

who  lets  horses  and  harness  to  a  contractor 
enffaered  in  railroad  construction,  at  a  stipu- 
lated price  per  month,  the  contractor  hav- 
ingr  full  control  of  the  same  during  the 
hiring,  and  employing  and  paying:  the 
drivers,  can  not  be  held  to  have  bestowed 
labor  upon  such  railroad  so  as  to  entitle 
him  to  a  lien  for  the  hire  of  such .  horses 
and  harness. — Wood.  Curtis  A  Co.  v.  Bl 
Dorado  Lumber  Co..  163  Cal.  280.  282,  126 
Am.  St.  Rep.  80,  15  Ann.  Cas.  382,  16  L.  R,  A. 
(N.  S.)  685,  94  Pac.  877. 

481.     Same— litea  for  aetval  mannal  labor. 

— ^A  subcontractor  who  agrrees  to  furnish 
certain  materials  and  put  the  same  in  place, 
and  performs  his  contract,  is  entitled  to  a 
lien  for  such  labor  and  materials,  even 
though  he  did  not  in  person  perform  actual 
manual  labor  in  the  matter,  but  it  was  done 
by  his  employee. — Barrett-Hicks  Co.  v.  Glas, 
14  Cal.  App.  802,  111  Pac.  760. 

Am  to  Ilea  of  mt^vd/tmeT  for  plantlav  aeed, 
see  par.  481,  this  note. 

Aa  to  waires  of  cook  for  laborers  of  a 
■obeontractor,  see  par.  674,  this  note. 

402.     Same^Matertaliaaa   and   contractor. 

— The  test  as  to  whether  one  Is  a  contractor 
or  a  materialman  is  the  relative  value  of 
the  material  and  labor  supplied.  If  the 
value  of  the  labor  is  small  in  comparison 
with  that  of  the  material,  the  claimant  is  a 
materialman.  Hence,  one  who  supplies  fix- 
tures and  other  material  worth  nine  hun- 
dred fifty  dollars  at  a  cost  of  labor  of 
one  hundred  twenty-eigrht  dollars  is  a  ma- 
terialman.— Puerh  V.  Moxley,  164  Cal.  874,  128 
Pac.   1036,   1038. 

493.  The  owner  is  chargreable  with  the 
duty  of  paying  for  materials  furnished  a 
subcontractor  on  his  buildingr,  where  he  has 
notice  of  the  materialman's  Hen,  and  has 
funds  in  his  possession  due  the  contractor; 
notwithstanding  payment  therefor  to  the 
subcontractor  has   been  made   by   the   con- 


tractor. The  latter  must  bear  the  loss. — ^In 
re  Snell.  16  Cal.  App.  264.  sub  nom.  Snell  ▼. 
Clark  Construction  Co..  116  Pac.  699.  follow- 
ing doctrine  in  Los  An^reles  Pressed  Brick 
Co.  V.  Los  Anflreles  Boulevard  &  Devel.  Cc 
7  Cal.  App.  460.  94  Pac  775. 


Saiii»— Materialman's    rlsbt    to  Ufs. 

— To  entitle  a  materialman  to  a  lien  under 
above  section  the  materials  must  be  fur- 
nished to  be  used  and  must  be  strictly  used, 
in  the  construction  of  the  buildingr  or  other 
structure  asrainst  which  the  lien  is  sought 
to  be  enforced;  this  means  that  the  materials 
must  be  used  not  merely  in  the  process  of 
construction,  but  "In  the  structure,"  that  is. 
must  be  used  as  the  materials  of  which  it 
is  constructed. — Olson-Mahoney  Lumber  Co. 
V.  Dunne  Invest.  Co.,  30  Cal.  App.  382,  159 
Pac.  178. 

408.  Samo-^Matertalman  taklnir  nortsase 
— Bllect  on  rlirbt.— A  materialman  does  not 
lose  his  right  to  a  mechanics'  lien  by  takingj 
a  mortgage  upon  the  real  property  of  the' 
contractor  for  the  value  of  the  material 
sold  to  him.  either  by  virtue  of  section  726, 
ante,  or  by  the  application  of  any  rule  of 
decision  holding  that  the  taking  of  either 
security  destroys  the  right  to  such  lien.— 
Martin  v.  Becker.  169  Cal.  801,  Ann.  Cas. 
1916D.  171.  146  Pac.  666.  i 

406.  Same^Neeoflslty  for  written  and  re- 
corded baildlng-contract^-To  Talidlty  of 
contract. — As  to  generally,  see  pars.  360- 
367,   this  note. 


407.     Same  — Part     perfomsance     only. — 

Where  the  plaintiff,  a  contractor,  had  not 
performed  to  a  point  entitling  him  to  re- 
ceive more  than  the  first  payment  (which 
he  had  in  fact  received),  he  could  claim 
nothing  additional  without  showing  that 
the  defendant  owner  had  wrongfully  pre- 
vented further  performance. — Anderson  t. 
Quick.  168  Cal.  658.  126  Pac.  871,  872. 

As  to  abandonment  of  contmct,  see  pars. 
86-90  and  465.  466.  this  note. 

As  to  prcTcntion  of  pcrfomiancc  by  o^wner 
and  richta  of  vnrtlca,  see  pars.  290-292.  this 
note. 


408.  Same  —  Pcrnons  entitled.— The  lien 
provided  for  by  the  provisions  of  the  above 
section  being  given  to  all  persons  who  fur- 
nish labor  or  material  contributing  to  the 
erection  of  a  building,  and  not  to  individ- 
uals as  followers  of  a  particular  trade  or 
calling,  notwithstanding  the  enumeration 
of  the  various  classes  of  persons  in  the 
above  section,  it  follows  that  persons,  who 
were  laborers  upon  the  improvement,  claim- 
ing liens,  need  not  designate  the  particular 
class  of  laborers  to  which  they  belong  and 
in  which  the  services  were  rendered. — 
Ogram  v.  Welchoff,  40  Cal.  App.  298.  180 
Pac.  631. 


Same  —  Same  •— PnmUiher  of  ■team 
■bpvel. — In  the  work  of  making  an  improve- 
ment consisting  of  the  construction  of  a 
roadway  upon  private  property,  a  person 
who  furnishes  the  contractor  with  a  steam 
shovel  for  use  in  the  work  is  entitled  to  a 
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lien  for  any  unpaid  rental  for  the  use  of 
the  shovel,  under  the  provisions  of  the 
abpve  section. — City  of  Los  Angreles  v. 
Kautz,  39  Cal.  App.  702,  179  Pac.  716. 

500.  Same— Premature  paymeBt»— In  sen* 
eral* — ^Under  the  provisions  of  section  1184, 
post,  providing:  that  payments  made  prior 
to  the  time  when  due  shall  not  be  valid 
for  the  purpose  of  defeating:  any  lien  in 
favor  of  any  person  except  the  contractor, 
but  as  to  such  lien  such  payments  shall  be 
deemed  as  if  not  paid,  the  owner  can  not 
take  advantagre  of  such  premature  pay- 
ments, merely  because  of  the  fact  that  they 
were  made  pursuant  to  certificates  of  the 
architect. — Marshall  v.  Vallejo  Commercial 
Bank,   168  Cal.  469,  126  Pao.  146. 

501.  Section  1184,  post,  provides  that  pay- 
ments made  prior  to  the  time  when  same 
Is  due  under  the  terms  of  the  contract 
shall  not  be  valid  for  the  purpose  of  de- 
feating: any  lien  in  favor  of  any  person 
except  the  contractor,  but  as  to  such  lien 
such  payment  shall  be  deemed  as  If  not 
paid,  and  section  1200,  post,  provided,  be- 
fore its  repeal,  for  the  apportionment  of 
the  contract-price  applicable  to  the  liens  of 
others  than  the  contractor.  It  follows, 
therefore,  that  In  an  action  broug:ht  by 
aubcontractora  to  foreclose  their  lien,  the 
owner  is  not  entitled  to  the  benefit  of  any 
payments  made  prior  to  the  time  they  were 
due  under  the  contract,  and  this  fact  is  not 
affected  because,  under  an  agrreement  be- 
tween the  owner  and  the  contractor,  these 
payments  were  made  directly  to  subcon- 
tractors, materialmen,  and  laborers,  and 
where  sotkie  of  these  premature  payments 
have  been  made  to  the  plaintiflT  himself,  he 
may  retain  the  amount  and  claim  the  benefit 
of  the  statute  for  ascertaining:  the  balance 
due  him. — ^Marshall  v.  Vallejo  Commercial 
Bank,  16S  Cal.  469,  126  Pac.  146. 


Same— Same— -Surety  oa  boa4  aot 
releaaed. — The  surety  on  a  building:  con- 
tractor's bond  ffiven  in  pursuance  of  the 
requirements  of  the  above  section  to  secure 
the  performance  of  the  building-contract, 
is  not  released  by  the  premature  payment 
of  installment  of  the  contract-price  by  the 
owner  to  the  contractor.  In  view  of  the 
provision  of  the  above  section  that  no 
modification  of  the  contract  between  the 
owner  and  the  contractor  shall  relieve  the 
surety. — Hubbard  v.  Jurian.  35  Cal.  App. 
767,  170  Pac.  1098. 

SOS.     Same  — -  Same  —  To    •«beoatmctor< — 

The  contractor  Is  liable  to  a  materialman 
for  materials  furnished  his  subcontractor, 
notwithstanding:  he  has  already  paid  the 
latter  therefor.  He  may  protect  himself  by 
means  of  a  written  contract  under  the 
terms  of  which  he  may  require  a  showing 
of  payment  of  all  claims  by  his  subcon- 
tractor before  settlement  can  be  required. 
—In  re  Snell,  16  Cal.  App.  264,  sub  nom.  Snell 
V.  Clark  Const.  Co.,  116  Pac.  699.  following: 
doctrine  in  Los  Angeles  Pressed  Brick  Co. 
T.  Los  Angreles  Boulevard  St  Devel.  Co.,  7 
CaL  App.  460,  94  Pac.  776. 


604.     Same— Public   Improvements  of   mu- 
nicipalities ~-  Equitable     irarnlahment.  —  No 

mechanics'  lien  attaches.  The  sole  remedy 
is  the  equitable  g:arnishment  provided  by 
above  section,  whereby  the  money  due  or  to 
become  due  may  be  intercepted. — Clark  v. 
Beyrle.   160  Cal.   812,  116  Pac.  789. 

As  to  notice  to  owner  to  witkkold  pay- 
ment   constitntlns    an    equitable    samlak- 

it»  see  pars.  480,  481,  this  note. 


SOS.  Same  -^  Recovery  on  contractor's 
bond  —  Failure  to  Ale  claim  —  Release  of 
surety. — In  an  action  by  laborers  or  mate- 
rialmen to  foreclose  claimed  Hens  a  re- 
covery can  be  had  upon  the  bond  of  the 
contractor  by  those  laborers  and  material- 
men only  who  have  perfected  their  claims 
by  fllins  verified  liens  within  the  time  spec- 
ified by  the  statute. — Hubbard  v.  Jurian, 
85  Cal.  App.  757,  170  Pac.  1098. 

500.  Same  Statutory  provision  essential 
—Constitutional  proTlsion  not  Bclf-cxccut« 
Ins. — ^The  declaration  in  article  XX,  sec- 
tion 15  of  the  constitution  providing:  that 
mechanics,  materialmen,  artisans,  and  la- 
borers of  every  class  shall  have  a  lien  upon 
the  property  upon  which  they  have  be- 
stowed labor  or  furnished  material,  for  the 
value  of  such  labor  done  and  material  fur- 
nished, is  inoperative  until  supplemented 
by  leg:islative  action,  and  until  such  lesis- 
lative  action  the  rig:ht  to  Hen  contemplated 
'  by  the  constitution  does  not  exist. — Bailey 
Ornamental  Iron  Go.  v.  Ooldschmidt,  33  Cal. 
App.  661,  166  Pac  868,  approving:  the  doc- 
trine in  Andrews  &  Johnson  Co.  v.  Atwood, 
167  111.  249,  47  N.  B.  387;  Kendall  v.  Fader, 
199  IlL  294,  66  N.  B.  818;  Bass  v.  Williams, 
78  Mich.  208,  41  N.  W.  229. 


SOT.     Same  »—  Subeontractor— In  ^eneraL— 

Under  the  provisions  of  former  section  1200, 
post,  providing:  for  the  apportionment  of  the 
contract-price  applicable  to  liens  of  other 
persons  other  than  the  contractor.  In  a  case 
where  the  contractor  has  abandoned  the 
work,  in  a  suit  to  foreclose  subcontractors' 
liens,  the  owner  of  the  property  is  not  en- 
titled to  deduct  the  amount  of  damag:e8 
which  he  has  sustained  by  reason  of  the 
failure  on  the  part  of  the  contractor  to  com- 
plete the  building:  within  the  stipulated  time. 
— Marshall  v.  Vallejo  Commercial  Bank,  168 
Cal.  469,  126  Pac.  146. 

As  to  premature  payment  to  subeontrae- 
tor,  see  par.  508,  this  note. 

608.  One  who  has  contracted  to  do  all 
the  brick  and  steel  work  on  a  building:  is 
a  subcontractor  and  not  a  materialman,  and 
his  lien  must  be  restricted  to  and  governed 
by  the  rig:ht8  of  a  subcontractor  and  not 
those  of  a  materialman. — Bird  v.  American 
Surety  Co.,  176  Cal.  625,  166  Pac.  1009. 

609.  Althoug:h  a  contractor  or  his  surety 
are  not  entitled  to  a  lien  under  an  unre- 
corded contract,  subcontractors  are  entitled 
to  liens  for  labor  performed  and  materiaU 
furnished. — Watterson  v.  Owens  River  Caniil 
Co.,  25  Cal.  App.  247,  143  Pac.  90. 
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BIO.  Same  —  Same— Apportionment. — Un- 
der the  provisions  of  former  section  1200, 
post,  as  it  existed  prior  to  the  amendment 
of  1911,  the  portion  of  the  contract-price 
applicable  to  the  Hens  of  other  persons  than 
the  contractor  is  to  be  fixed  by  taking:  such 
proportions  of  the  actual  value  of  the  work 
done  and  material  furnished  at  the  time  of 
abandonment  as  the  total  contract-price 
bears  to  the  actual,  total  reasonable  cost  of 
the  complete  improvements;  the  last-men- 
tioned figure  beingr  reached  by  adding  to  the 
actual  value  of  the  work  done  and  material 
furnished  at  the  time  of  the  abandonment 
the  reasonable  cost  of  completingr  the  build- 
ing.— Marshall  v.  Vallejo  Commercial  Bank. 
163  Cal.  469,  126  Pac.  146. 

511.  Same— Superintendent  of  oll-mlnlns 
company— -Not  entitled  to  lien  not  being 
within  the  class  of  persons  enumerated  In 
the  above  section  and  within  the  provisions 
of  section  1187,  post. — See,  post,  1187  and 
note. 

512.  Same  —  Surety  upon  building  con- 
traetor's  bond  guaranteeing  the  delivery  of 
the  building  free  from  liens  can  not  enforce 
a  lien  for  materials  furnished  by  him.  This 
does  not  apply  to  materials  furnished  by  a 
partnership  one  member  of  which,  as  3.n  in- 
dividual, became  a  surety  upon  such  bond. — 
Burnett  v.  Glas,  164  Cal.  249,  256,  97  Pac.  423. 

A«  to  two  contraeta  In  vrrltlns  required 
when,  see  par.  866,  this  note. 

513.  Same— Ten-day  period  within  which  * 
privilege  of  objecting  formally  may  be  exer- 
cised  not  curtailed  by  intervening  holiday. 
— Gentle  v.  Britton,  168  Cal.  831,  111  Pac.  9. 

514.  Same— Travellns  expeuaea^ — A  claim 
for  lien  for  work  and  labor  according  to 
contract,,  properly  included  traveling  ex- 
penses expressly  provided  for  in  the  con- 
tract.— Kritzer  v.  Tracy  Eng.  Co.,  16  Cal. 
App.  290,  116  Pac.  700. 

515.  Same— -Variance   In   claim   of  Hen. — 

When  fatal  and  when  immaterial. — See,  post, 
§  1187,   note  pars.  168-176. 

616.  Same — ^Wasea  of  cook  for  laborera  of 
m  aubcontmctor,  not  Included  in  phrase  '*all 
claims  and  liens  of  any  kind  whatsoever 
connected  with  said  work,"  and  can  not  be 
recovered  hereunder  directly  from  the  con- 
tractor.— Clark  V.  Beyrle,  160  Cal.  316,  116 
Pac.  739. 

51T.     Service  of  noti<!e^Aa  to  seneraUy. — 

Under  mechanics'-lien  law  prior  to  amend- 
ment adopted  March  18,  1886,  service  of 
notice  did  not  afTect  rights  of  parties,  nor 
impose  upon  owner  duty  of  retaining  por- 
tion of  contract-price  to  satisfy  any  lien 
which  subcontractor  might  subsequently  file. 
— McCants  v.  Bush,  70  Cal.  125,  126,  11  Pac. 
601. 

618.  Set-oir->Rl«bt  of  by  owner. — Owner 
is  never  under  any  obligation  to  pay  con- 
tractor's debts  to  laborers  or  materialmen. 
His  only  obligation  is  to  pay  for  labor  per- 
formed and  materials  furnished.  Against 
this  obligation  owner  is  entitled  to  set  off 


contractor's  obligation  to  Indemnify  owner 
for  all  that  he  has  been  compelled  to  pay  to 
relieve  his  property  from  liens  thereon  for 
contractor's  debts  including  attorney's  fees 
and  costs  of  suits  to  enforce  such  liens.— 
Covell  V.  Washburn,  91  Cal.  660,  663,  27  Pac 
869. 

See  par.  168.  this  note. 

519.  Shipping -— Lien  upon  TcaseL — Con- 
struing section  813,  ante,  strictly  in  pari 
materia  with  mechanics'-lien  law  statute 
does  not  give  lien  or  materials  furnished 
to  contractors  for  construction  of  vessel 
only  when  materials  are  furnished  "to  the 
vessel"  In  this  state. — Bennett  v.  Beadle.  142 
Cal.  239,  242,  76  Pac.  848.  See  Phoenix  Iron 
Co.  V.  The  Hopatcong,  etc.,  127  N.  Y.  206, 
211,  27  N.  E.  841. 

520.  Lien  can  only  arise  upon  furnish- 
ings, material,  etc.,  actually  furnished  to 
and  used  in  vessel.  There  can  be  no  lien 
upon  vessel  wholly  constructed  out  of  this 
state  for  material  furnished  by  resident  of 
state  to  builders  in  other  place,  nor  will 
lien  for  such  attach  upon  vessel  coming 
into  this  state. — Bennett  v.  Beadle,  142  CaL 
239.    242.    76    Pac.    843. 

Aa  to  Hen  upon  veaaela  in  general,  see, 
ante,   §  813  and  note. 

521.  Sidewalks — Construction  of  In  eltin. 

— Above  section  does  not  relate  to  contracts 
for  building  sidewalks  In  cities.  Section 
1191,  post,  is  one  that  governs  such  contracts. 
— Kreuzberger  v.  Wingfleld,  96  Cal.  261.  257, 
31  Pac.  109. 

522.  State  la  not  bound  by  seaeral  words 
la  statute. — Mayrhofer  v.  Board  of  Educa- 
tion, 89  Cal.  110,  112,  28  Am.  St.  Rep.  451. 
26  Pac.  646. 

623.  General  statutes  creating  new  rem- 
edies for  individuals  have  never  been  held  to 
authorize  suits  against  state  upon  principles 
embodied  in  constitution.  —  Mayrhofer  v. 
Board  of  Education,  89  Cal.  110,  113.  28  Am. 
St.  Rep.   451,  26  Pac.  646. 

524.  Statement  aa  to  paymenta — ^In  baild- 
inc-contract. — As  to  construction  and  effect 
of. — See  par.  72,  this  note. 

525.  Steam  plant— Put  up  on  foundatfoa 
prepared  by  owner  Is  structure  within 
meaning  of  above  section.  —  Hinckley  v. 
Field's  Biscuit  Co.,  91  Cal.  136,  140,  27  Pac 
694.  See  Bryson  v.  McCone.  121  Cal.  158,  156. 
63  Pac.  637. 

52«.  Steam  sbove] — Lien  for  rental  of— 
Munlelpal  ImproTcment. — ^A  person  who  has 
rented  to  a  contractor  engaged  upon  a  mu- 
nicipal improvement  in  excavating  earth 
and  rock  for  the  purposes  of  making  a 
roadway  In  a  park  is  not  entitled  to  a  claim 
of  lien  for  the  unpaid  rental  thereof;  If  the 
improvement,  however,  had  been  upon  pri- 
vate property  he  would  have  been  entitled 
to  a  lien. — City  of  Los  Angeles  v.  KauU,  39 
Cal.  App.  702,  179  Pac.  716. 

627.     Street   work — I^len   of  mecbaalc  for 

street  work  must  be  filed  within  sixty  days 
nfter  completion  of  work,  and  defect  of  lien 
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Is  not  obviated  by  certificate  of  deputy  su- 
perintendent of  streets  to  eltect  that  work 
had  been  done  to  his  satisfactign. — Beatty 
V.  Mills,  113  Cal.  312,  313.  45  Pac.  468. 

As  to  street  ^rork,  lien  upon  lot  tkerefor» 

etc.,  see,  post,  §  1191  and  note. 

528.  ^Structure''  —  Deflaltion    of    term* — 

Word  "structure"  comprehends  all  proper- 
ties specifically  enumerated,  and  is  broad 
enougrh  to  Include  any  similar  thingr  con- 
structed should  enumeration  prove  Incom- 
plete.— Williams  V.  Mountaineer  Gold  Min. 
Co..  102  Cal.  134,  139,  34  Pac.  702,  36  Pac. 
388. 

529.  Same -M  Drains*  ditches,  embank- 
ments* and  roads  In  farm  Improvements. 
where  correlated  so  as  to  form  one  harmo- 
nious whole,  constitute  a  "structure,"  under 
the  mechanlcs'-lien  law. — See  par.  192,  this 
note. 

530.  Same— Mine  In  a  <<atrnctvre"  within 
meaning:  of  statuto. — Silvester  v.  Coe  Quarts 
Mln.  Co.,  80  Cal.  510,  612.  22  Pac.  217. 

See,  also,  par.  889,  this  note. 

As  to  steam  plant  put  upon  a  foundation 
prepared  by  owner  betas  a  «atmctare»'*  see 

par.  52^.  this  note. 

531.  Subeontractor — Bond  of— Default  of 
saibeontraetor— Premature  payment  by  con- 
tractor— Effect  of^ — Where  a  bond  is  griven 
by  a  subcontractor  under  the  provisions  of 
the  above  section  savingr  the  contractor 
harmless  the  sure.ties  on  the  bond  of  such 
subcontractor  will  not  be  released  from 
the  entire  obligation  by  reason  of  prema- 
ture payments  made  by  the  contractor  on 
the  subcontractor's  default  but  the  eflfect 
will  be  to  leave  the  contractor  without  a 
cause  of  action  on  the  bond  to  recover  the 
amount  of  the  premature  payments. — Sieeel 
V.  Hechler,  181  Cal.  187,  183  Pac.  664. 

As   to  subcontractor's   rl^bt   to   Uen»  see 

pars.  507-610,  this  note. 

SSaL  Same  —  Contract  of. — Contract  of 
mere  subcontractor  as  materialman  is  not 
required  to  be  in  writing:  or  recorded  under 
above  section. — Reed  v.  Norton.  90  Cal.  590, 
699,  26  Pac.  767.  27  Pac.  426. 

S83.     Same— •  Labor     of     employees     of«— 

Subcontractor  has  lien  for  work  of  employ- 
ees done  on  building:  and  this,  too,  where 
origrinal  contract  is  void. — Macomber  ▼. 
Bigrelow,  126  Cal.  9,  14,  58  Pac.  812. 

5M.  Same — ^Liability  of.— ^he  liability  of 
subcontractor  does  not  extend  to  the  pro- 
visions of  the  main  contract:  and  where  the 
main  contract  provides  for  the  erection  of 
a  building,  and  Us  delivery  to  the  owner 
by  the  contractor  properly  and  entirely 
finished,  and  "in  an  undamag:ed  state."  a 
subcontractor  for  the  plastering:  and  hard 
finish,  who  performs  his  contract  according 
to  its  terms,  making:  use  of  the  materials 
specified  therein,  and  compounding:  them 
and  applying:  them  to  the  walls  in  the  man- 
ner specified,  all  in  a  skilful  and  workman- 
like manner,  is  not  liable  to  the  owner  for 
eertain     dlscolorations     in     the     plastering* 


which  appeared  after  the  completion  of  the 
work. — Mannix  v.  Tryon,  152  Cal.  31,  39,  91 
Pac.  983. 

535.  Same— May  bave  Judgment  asainat 
contractor. — Subcontractor  may  have  per- 
sonal action  ag:ainst  orlg:inal  contractor, 
but  in  action  ag:ainst  owner  of  property  his 
relief  is  confined  to  lien  upon  property  and 
to  foreclosure  and  sale  as  provided  by  stat- 
ute.— Gnekow  v.  Confer,  6  Cal.  Unrep.  654, 
48  Psic.  331. 

533.  Same— Premature  payments  to. — As 
to  effect  of,  see  par.  503,  this  note. 

537.  Same — ^Relation  to  owner. — Statute 
does  not  create  contractual  relation  be- 
tween owner  and  subcontractor,  upon  which 
personal  action  will  lie.  It  merely  fur- 
nishes subcontractor,  even  though  contract 
be  void,  with  remedy  of  lien  ag:alnst  prop- 
erty of  the  owney. — Qnekow  v.  Confer,  5 
Cal.  Unrep.  654,  48  Pac.  831. 

538.  Same  —  Same  —  No  personal  Judg- 
ment.— Subcontractor  is  not  entitled  to  per- 
sonal Judgement  against  owner  where  he 
has  furnished  materials  and  performed  la- 
bor on  building:  for  origrinal  contractors, 
and  where  he  occupied  no  contractual  rela- 
tion with  owner  unless  created  under  above 
section  by  failure  of  parties  to  record  bulld- 
lng:-contract  before  work  was  commenced. 
— Gnekow  v.  Confer,  6  Cal.  Unrep.  654,  48 
Pac.  831. 

538.  Substantial  departure  of  buUdlns- 
contract  from  statutory  reaulsltes— As  to 
effect  of. — ^While  the  eflTect  of  such  depar- 
ture is  to  g:ive  all  persons  who  furnish  la- 
bor or  materials  a  lien  upon  the  lot  there- 
for, as  thougrh  such  labor  had  been  done  or 
materials  furnished  "at  the  personal  in- 
stance and  request  of  the  person  who  con- 
tracted with  the  contractor,"  the  liability 
of  the  person  who  so  contracted  is  not  such 
as  will  support  a  personal  Judg:ment  for  any 
deficiency  that  may  arise  after  the  proceeds 
of  the  sale  of  the  property  under  the  lien 
have  been  applied  to  the  satisfaction  there- 
of.— Merced  Lumber  Co.  v.  Bruschi,  162  Cal. 
375,  92  Pac.  844. 

640.  To  like  effect,  see  Southern  Cal. 
Lumber  Co.  v.  Schmitt,  74  Cal.  628,  16  Pac. 
616;  Giant  Powder  Co.  v.  San  Diego  Flume 
Co.,  78  Cal.  200,  20  Pac.  419;  Kellog:g:  v. 
Howes,  81  Cal.  180,  22  Pac.  609;  Madera 
Flume  &  Trading:  Co.  v.  Kendall,  120  Cal. 
182,  184,  65  Am.  St.  Rep.  177,  62  Pac.  304. 

541.  Sanse  —  Provisions  for  premature 
paylns  of  tbe  twenty-flve  per  cent. — A  pro- 
vision for  payment  of  the  final  twenty-five 
per  cent  of  the  con  tract -price  at  and  before 
the  completion  thereof  is  held  to  be  a  sub- 
stantial departure  from  the  statutory  re- 
quirement for  the  retention  of  such  portion 
thirty-five  days  after  final  completion,  the 
effect  of  which  is  to  grive  all  who  furnish 
labor  or  materials,  except  the  contractor, 
a  lien  therefor  as  though  such  labor  and 
materials  had  been  furnished  direct  to  the 
owner;  and  a  person  otherwise  entitled  to 
<;uch  lien  does  not  forfeit  his  right  thereto 
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by  the  acceptance  of  the  balance  of  the 
contract-price,  paid  to  him  and  others  en- 
titied  to  liens,  pro  rata. — ^Merced  Lumber 
Co.  V.  Bruschi,  152  Cal.  874,  92  Pac.  844. 

S4X  SupcriMtendent  of  oU-mlnlafp  com- 
pany-^Not  entitled  to  lien  for  unpaid  wa^res, 
net  coming^  within  the  provisions  of  above 
section  and  section  1187,  post. — See,  post, 
§  1187  and   note. 

IMS.  Swlnirs  and  eeata — Used  In  eonnee- 
tltfA  with  danclns  halls  are  not  buildingrs  or 
structures  within  intent  and  meaningr  of 
above  section  and  section  1192,  post,  for 
wiLich  lien  may  be  filed  and  owner  of  land 
who  may  acquiesce  in  their  construction  be 
miide  liable. — ^Lothian  v.  Wood,  65  Cal.  159, 
1(3. 

544.  Taklns  additional  eecnrlty  by  lienor 
-  'Effect  of.^The  lien  of  a  mechanic,  world- 
1  'Ide  notice  of  which  is  .ffiven  by  recorda- 
lion,  is  one  of  the  highest  possible  disrnlty, 
iiince  it  is  not  secured  by  legrislatlve  enact- 
ment but  by  the  constitution  of  the  state. 
And  srrave  reasons  must  be  shown  in  every 
case  to  Justify  a  holdinfir  that  such  lien  is 
lost  or  destroyed;  the  mere  circumstance 
that  the  mechanic  or  materialman  has  taken 
additional  security  for  his  debt  should  not 
fbe  held  so  to  operate,  nor  should  any  con- 
(elusion  that  such  additional  security  was 
meant  to  be  a  substituted  security  for  the 
rigrht  to  the  lien  be  found  except  in  the 
cleanest  case. — ^Martin  ▼.  Becker,  169  CaL 
SOI.  Ann.  Cas.  1916D,  171,  146  Pac.  666. 

545.  Temporary  etmetnre— In  scneraL — 

Where  temporary  structure  was  used  in 
construction  of  bridsre,  put  in  merely  for 
purpose  of  supporting:  structure  until  steel 
necessary  for  its  permanent  support  could 
be  obtained,  held  that  neither  contractors 
nor  furnishers  of  materials  in  such  tem- 
porary structure  became  entitled  to  lien 
upon  permanent  structure  for  labor  or  r  ia- 
terials  in  such  temporary  structure. — Stim- 
son  Mill  Co.  V.  Los  Angreles  Traction  Co.,  141 
Cal.  80,  82,  74  Pac  81>7. 

54^  Same— -Use  of^ — ^Held  under  circum- 
stance of  case  not  to  furnish  any  evidence 
of  acceptance  of  bridge  as  completed.— 
Stimson  Mill  Co.  v.  Los  Angreles  Traction 
Co.,  141  Cal.  80,  32,  74  Pac.  857. 

As  to  plaelns  straetnre  on  land  tempo- 
rarily and  ^without  knoTrledcc  or  consent  of 
owner  of  land,  not  entitling  laborer  to  lien 
upon  such  landf  see,  post,  §  1186  and  note; 
see,  also,  Fresno  L.  &  S.  Bank  v.  Husted,  6 
Cal.  Unrep.  716,  49  Pac.  196,  196. 

047.  Traveling  expense»-«Providcd  for  In 
eontraet. — Rigrht  to  lien  for.-^ee  par.  614, 
this  note. 

848.  <<Trlvlal  Imporfections*' — A  question 
of  fact  pure  and  simple. — See  pars.  266,  267, 
this  note. 

S48.  '^Valne"— Definition  of  term. — Word 
*'value"  in  above  section  is  to  be  construed 
so  as  to  mean  "agreed  value"  in  cases  where 
there  is  an  agreed  value. — Jewell  v.  McKay, 
82  Cal.  144,  160,  28  Pac.  139. 


660.  Words  "for  value"  of  labor  done  and 
materials  furnished  are  not  used  in  con- 
tradistinction from  "price"  or  "agreed 
value."-^ewell  v.  McKay,  82  CaL  144,  ISO, 
28  Pac.  189. 


lent  of  valne  of  service 
or  materials  famished. — Claims  stating  that 
labor  was  to  be  performed  "at  usual  rates," 
is  eQulvalent  to  saying  that  such  labor  was 
to  be  performed  "for  what  it  was  reason- 
ably worth."— McClaln  v.  Hutton,  131  Cal. 
182,  137,  61  Pac.  278.  68  Pac.  182.  622.  See 
Reed  v.  Norton,  90  Cal.  690,  696,  697,  26  Pac 
767,  27  Pac.  426. 


*«Valne»»    of   work    done— U   what.— 

The  "value"  of  work  done  is  extent  for 
which  property  is  subiect  to  lien.— Ma- 
comber  v.  Blgelow,  126  Cal.  9,  16,  58  Pac 
812. 

55«.  Variance  —  In  scneraL  —  Material 
variance  in  contract  set  forth  in  claim  of 
Hen  and  that  proven  is  shown  where  no- 
tice of  lien  states  that  contract  is  for  rea- 
sonable value  or  worth  of  goods,  and  where 
evidence  shows  that  goods  were  bought  at 
fixed  price  and  that  there  was  no  agreement 
in  regard  to  contract-price. — Wilson  v. 
Hind,  118  Cal.  867,  46  Pac.  696. 

An  to  Tarlanee  between  elalm  and  notlee 
of  lien,  see  Palmer  v.  Lavigne,  104  Cal.  SO, 
84,  87  Pac.  776. 

654.  Variance  is  fatal  to  liens  where  no- 
tice of  liens  in  stating  terms,  time  given, 
and  conditions  of  contract  set  forth  that 
claimant  was  to  receive  reasonable  market 
value  of  materials  furnished,  and  uncon- 
tradicted evidence  was  that  materials  were 
furnished  at  fixed  price. — Wilson  v.  Nugent, 
126  Cal.  280,  288.  67  Pac.  208.  See  Wagner 
V.  Hansen,  108  Cal.  104,  87  Pac.  196. 
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to    when    varlanoe    fatal,    see,    post, 
9  1187  and  note. 

58S.  Dlstlngvieiie4  from  Santa  Monica 
Co.  V.  Hege,  119  Cal.  876,  877,  51  Pac  665, 
where  it  is  held  that  diflTerent  rule  applies 
as  to  variance  between  pleading  and  proof, 
and  variance  between  notice  of  lien  and 
proof,  and  that  where  in  case  proof  shows 
that  contrast  set  forth  in  notice  of  lien  is 
untrue  it  is  fatal  to  lien. 

556.  VerMcation  of  claim. — It  is  only  re- 
quired that ,  verification  should  state  that 
claim  is  true  without  setting  out  particulars 
which  law  requires  to  be  contained  in  body 
of  claim. — Reed  v.  Norton,  90  Cal.  690.  602, 
26  Pac.  767,  27  Pac.  426.  See  Arata  v.  Tellu- 
rium Gold  &  S.  Min.  Co.,  65  Cal.  340,  842,  4 
Pac.  195. 

557.  Void  bnlldins-eontraets  —  An  nare- 
eorded  contract  la  void  for  the  purpose  of 
an  action  thereon,  but  It  is  nevertheless 
elfective  as  showing  "the  understanding  of 
the  parties"  as  to  the  work  that  is  to  be 
performed,  and  the  relations  between  the 
parties  and  the  amount  upon  indebitatus 
assumpsit  that  may  be  recovered. — Smith 
v.  Dryden,  15  Cal.  App.  570,  116  Pac.  465. 
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558.  A  contract  for  plastering:  a  four- 
story  hotel,  at  BO  much  per  square  yard, 
which  It  appears  would  necessarily  agrerre- 
&ate  In  excess  of  one  thousand  dollars,  Is 
void  unless  recorded  as  required  by  above 
section,  and  the  materials  furnished  the 
contractor  must  be  deemed  furnished  "at  the 
personal  instance  of  the  owner,"  and  the 
lien  therefor  may  be  foreclosed  agrainst  the 
owner. — Smith  v.  Bradbury,  148  Gal.  42,  82 
Pac.  867. 

659.  Contract  void  by  reason  of  not  be- 
Ingr  recorded  is  void  only  as  to  those  who 
furnish  materials,  labor,  etc.,  and  not  as 
between  the  owner  and  the  contractor,  be- 
tween whom  it  still  furnishes  the  measure 
of  compensation. — Los  Angreles  Pressed 
Brick  Co.  V.  Higrgrins,  8  Cal.  App.  514,  519, 
97  Pac.  414  (see  supreme  court  on  denial 
rehearingr). 

660.  Contract  void.  It  Is  sufficient  to  al- 
lesre  that  the  material  was  furnished 
throufirh  the  contractor  as  the  asrent  of  the 
owner. — ^Lucas  v.  Oobbi,  10  Cal.  App.  648, 
650,  108  Pac.  157. 

661.  Where  the  contract  is  void  there  Is 
no  necessity  for  the  plaintilt  to  set  It  out 
in  his  complaint  and  then  allege  its  invalid- 
ity, but  he  may  allege  the  material  was 
furnished  to  the  owner  itnd  introduce  the 
contract  in  evidence  for  the  purpose  of 
showing  it  to  be  void. — ^Lucas  v.  Rea,  10 
Cal.  App.  641,  644,  101  Pac.  587. 

662.  The  statute  does  not  make  the 
owner  responsible  personally  for  materials 
furnished  to  the  contractor  in  cases  where 
the  contract  is  void  because  not  recorded. 
The  provision  that  the  materials  furnished 
"shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  of  the 
owner"  means  that  in  such  case  the  mate- 
rial shall  be  deemed  to  have  been  furnished 
at  the  special  Instance  and  request  of  the 
owner  for  the  purpose  of  giving  the  mate- 
rialmen a  lien  upon  the  building  or  struc- 
ture upon  and  In  which  such  materials 
were  used.  It  imposes  a  penalty  upon  the 
owner  of  the  lot  upon  which  the  building 
is  erected  by  making  the  building  and  lot 
subject  to  a  lien  for  the  value  and  the 
materials.  The  clause  "shall  be  deemed  to 
have  been  done  and  furnished  at  the  per- 
sonal instance  of  the  owner"  is  followed  in 
each  instance  by  the  words  "and  they  shall 
have  a  Hen  for  the  value  thereof."  The 
meaning  of  the  statute  should  not  be  ex- 
tended beyond  its  express  terms  for  the 
purpose  of  compelling  the  owner  to  pay  a 
debt  which  he  did  not  contract  or  agree  to 
pay  and  that  was  in  fact  incurred  by  an- 
other party. — Hubbard  v.  Lioe,  6  Cal.  App. 
602,  606,  92  Pac.  744. 

563.  Since  the  statute  expressly  requires 
that  all  contracts  for  labor  to  be  performed 
or  materials  to  be  furnished,  where  the 
same  exceeds  the  sum  of  one  thousand  dol- 
lars shall  be  wholly  void  unless  the  same  be 
in  writing,  and.  before  the  commencement 
of  the  work,  be  flied  In  the  recorder's  office, 
C.  C.  P.— 164 


a  complaint  showing  non-compliance  with 
this  requirement  precludes  recovery. — Pet- 
erson v.  Freiermuth,  17  Cal.  App.  613,  121 
Pac.  299. 

B64.     Same— Contractor  is  agent  of  owner. 

—Where  contract  is  wholly  void  because 
plans  and  specifications  are  not  recorded 
In  recorder's  office,  contractor  must  be  held 
to  be  agent  of  owner,  and  while  acting  m^ 
such  he  can  not  contract  to  pay  one  price 
for  articles  purchased  and  then  compel 
owner  to  pay  him  larger  price  for  same  ar- 
ticles.— Kuhlman  v.  Burns,  117  Cal.  469,  472, 
49  Pac.  585. 

66S»  Same— -For  failnre  to  sign  and  flle 
•pecifleatlons^ — In  such  case  the  lien  is  for 
the  full  amount  of  the  materials  and  labor 
furnished  without  regard  to  the  contract, 
or  the  balance  remaining  unpaid  in  owner's 
hands. — Coghlan  v.  Quartararo,  16  Cal.  App. 
667,  116  Pac.  664. 


Same  —  Parties  affected.  —  Statu  te 
only  declares  contract  void  as  between  par- 
ties to  it. — Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  198,  196,  20  Pac.  419. 

567.  Notwithstanding  declaration  of  above 
section  that  contract  in  certain  events  is 
wholly  void,  and  no  recovery  can  be  had 
thereon  by  either  party  thereto,  it  is  pro- 
vided that  other  persons  than  parties  to 
contract  furnishing  materials  and  perform- 
ing labor  may  have  Hen  therefor.  It  is 
also  provided  in  section  1197,  post,  that, 
notwithstanding  other  provisions  of  chap- 
ter, any  person  to  whom  debt  may  be  due 
for  work  or  materials  may  in  personal  ac- 
tions recover  debt. — Palmer  v.  White,  70 
Cal.  220,  221,  11  Pac.  647. 

668.  Inability  to  maintain  action  on  void 
contract  is  confined  to  parties. — Olant  Pow- 
der Co.  V.  San  Diego  Flume  Co.,  78  Cal.  198, 
196,  20  Pac  419. 

569.  Contract  void  as  between  contrac- 
tor and  owner  is  not  void  necessarily  be- 
tween such  contractor  or  owner  and  ma- 
terialman.—Giant  Powder  Co.  v.  San  Diego 
Flume  Co..  78  Cal.  193.  197,  20  Pac.  419. 

5T<K  Same— Riskta  of  contractor* — Con- 
tractor can  not  take  Hen  under  contract 
which  is  wholly  void  under  above  section, 
nor  has  such  contractor  right  to  recover  in 
such  case  upon  quantum  meruit  for  services 
or  upon  quantum  valebant  for  goods,  wares, 
and  merchandise  sold  and  delivered. — Spin- 
ney V.  Griffith,  98  Cal.  149,  163,  32  Pac.  974. 

671.  Mechi^nics'  lien  only  exists  by  virtue 
of  compliance  with  statute  which  creates 
It.  Where  contract  is  void,  contractor  may 
claim  no  implied  right  to  Hen  which,  had 
written  contract  been  properly  filed,  he 
might  have  recovered  under  it  Law  gives 
him  right  in  such  cases  to  recover  personal 
Judgment  for  money  as  on  implied  contract. 
—Morris  v.  Wilson,  97  Cal.  644,  646,  82  Pac. 
801. 

sra.  Same— Strtct  conatmctloa  of  stat- 
nte. — ^Provision    of    above    section    making 
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wholly  void  aa  between  parties  thereto 
written  contract  for  construction  of  build* 
Ingr  for  price  exceeding:  one  thousand  dollars 
unless  same  is  filed  with  county  re- 
corder before  commencement  of  work  there- 
under, is  arbitrary,  and  is  not  to  be  ex- 
tended to  contract  not  fallingr  strictly 
within  its  letter. — Klessiff  v.  Allspaugrh,  99 
Cal.  462.  464.  34  Pac.  106. 

078.  Same  —  •«Wkoll7  Toltf^  —  Has  same 
meaning  aa  '^▼old.'' — ^When  an  instrument  is 
void,  it  is  void  from  one  end  to  other,  and 
in  all  its  parts. — Qiant  Powder  Co.  v.  San 
Dieero  Flume  Co.,  78  Cal.  198,  196,  SO  Pac 
419. 

As  to  owners'  or  eontractora'  waiver  by 
contract  or  otkerwfiie*  not  to  affect  or  Int- 
palr  claims  and  Ilena  of  otkcr  persona,  etc., 
see,  post,  S  1201  and  note. 

0T4.  'Waves  of  cook—For  laborers  of  ««b- 
contractor^ — Right  to  lien  for,  see  par.  616, 
this  note. 

B7S.  <*'Wason-roa4  or  other  stmctnre"— 
Refers  to  what— Public  hiffbway  not  In- 
cluded.— The  term  "wagron-road  or  other 
structure"  in  the  above  section,  deflningr  the 
structures  improvements  to  which  mechan- 
ics' liens  attach,  refers  to  private  wagon- 
roads  only,  and  does  not  include  publio 
roads  or  higrhways. — Slayden  v.  O'Dea,  182 
Cal.  600,  189  Pac.  1066. 

S76»  Watchman  at  mine— -As  to  liffht  to 
Uen.  —  Whether  watchman  engagred  as 
watchman  at  mine  "performs  labor  upon" 
the  miningr  claim  so  as  to  be  entitled  to  a 
lien  upon  the  claim  depends  on  conclusions 
of  law  deduced  from  facts  found  by  court, 
or  upon  sufficiency  of  facts  stated  in  com* 
plaint  to  constitute  a  cause  of  action: 
neither  of  which  points  can  be  considered 
upon  an  appeal  from  an  order  denying  a 
new  trial.  The  only  questions  which  can 
be  considered  are  those  arising  upon  the 
specifications  as  to  the  insufficiency  of  the 
evidence  and  errors  of  law  contained  in  the 
bill  (  f  exceptions. — ^Williams  v.  Hawley,  144 
Cal.  97,  99,  77  Pac.  762. 

577.  Same — Idle  mine. — "It  is  clear  that 
the  statute  implies  that  the  labor  to  be  per- 
formed upon  any  mining  claim,  and  for 
which  a  lien  is  given,  is  the  labor  performed 
in  the  course  of  the  actual  work  of  mining 
or  development  in  the  mining  claim,  and 
that  it  does  not  include  the  services  of  a 
watchman  engaged  in  caring  for  a  mine 
while  it  is  lying  idle" (dictum). — Williams 
V.  Hawley,  144  Cal.  97.  103,  77  Pac.  762. 

678.  Same-—  W^atchman,  bookkeeper* 
cook*  etc.,  not  entitled  to  lien,  under  our 
statute  and  similar  statutes,  is  thought  to 
be  the  true  doctrine.  "While  liens  are  al- 
lowed for  many  kinds  of  labor  the  authori- 
ties term  'incidental,'  such  incidental  labor 
must  be  directly  done  for,  and  connected 
with,  or  actually  incorporated  into  the 
building  or  improvement.  It  will  not  do  to 
extend  the  protection  given  to  services  in- 
directly and   remotely   associated   with   the 


construction  work.  The  cook  who  prepares 
food  for  the  employees,  the  blacksmith  who 
shoes  the  horses  or  repairs  the  implements 
in  use,  and  all  similar  contributors  to  the 
enterprise,  are  not  among  the  favored  work- 
men. See  McCormick  v.  Los  Angeles  City 
Water  Co.,  40  Cal.  185.  The  keeping  of  de- 
fendant's books  and  disbursement  of  its 
funds  were  matters  of  great  importance, 
but  we  can  not  declare  such  services  within 
purview  of  the  statute." — Rara  Avis  Gold 
&  S.  Min.  Co.,  9  Colo.  386,  12  Pac  4S3. 


679.  Compare  I  Winslow  v.  Urquhart.  39 
Wis.  260,  quoted  with  approval  in  Stewart- 
Chute  Lumber  Co.  v.  Missouri  Pac.  R.  Co., 
28  Neb.  89,  44  N.  W.  47  (Maxwell,  J.,  dis- 
senting). 


680.  'Work  done  by  owners— Time  for  11- 
tnm  claims — Under  the  provisions  of  the 
above  section,  as  it  existed  prior  to  the 
amendment  of  1919,  where  the  construction, 
alteration,  or  repair  of  a  building  was  un- 
dertaken by  the  owner,  under  the  superin- 
tendence of  one  of  his  employees,  a  person 
who  furnished  labor,  or  materials,  or  both, 
was  not  entitled  to  a  lien  on  the  property, 
where  a  claim  of  lien  was  not  filed  within 
thirty  days  aftei'  the  claimant  had  ceased 
to  furnish  such  labor  or  materials,  or  labor 
and  materials. — Merger  v.  Gearhart,  44  CaL 
App.   246,  186  Pac.   876. 


581.  Same— Same— Constltntional  previ- 
sion.— The  constitutional  provisions  touch- 
ing the  subject  of  the  liens  of  laborers,  ma- 
terialmen, and  others,  upon  property  upon 
which  they  have  bestowed  labor  or  fur- 
nished materials  (art.  XX,  9  16,  const.  1879, 
I  Hennlng's  General  Laws,  Sd  ed.  p.  cli)  are 
not  paramount  to  the  statute  which  pre- 
scribes a  time  within  which  a  claim  of  lien 
must  be  filed  to  be  effective;  the  section  of 
the  constitution  referred  to  Is  not  self-exe- 
cuting and  is  inoperative  except  as  supple- 
mented by  legislation. — Ferger  v.  Gear- 
hart,  44  Cal.  App.  246,  186  Pac  876,  follow- 
ing doctrine  in  Spinney  v.  Griffith.  98  Cal. 
149,  32  Pac.  974;  Morse  v.  De  Ardo,  107  CaL 
622,  40  Pac.  1018,  distlngulsh'.ng  and  limit- 
ing Miltimore  v.  Nofzinger  Bros.  Lumber 
Co.,  160  Cal.  790,  90  Pac.  114. 

882.  Written  contract— For  building  er 
Improvemcnt^Ncccsalty  for. — As  to  gener- 
ally, see  pars.  160,  860-367,  this  note. 


Same  —  Improvement  not  exceedlsg 
one  tkonsand  dollann— Prior  to  amendmeat 
of  1911. — At  all  time  prior  to  the  amend- 
ment to  the  above  and  succeeding  sections 
of  the  code  by  the  legrislature  in  1911,  the 
law  permitted  an  owner  of  real  property. 
In  causing  the  construction  of  any  improve- 
ment thereon  at  a  cost  of  not  more  than 
one  thousand  dollars,  to  provide  for  such 
improvement  by  a  contrr.ct  not  filed  in  the 
recorder's  office,  or  even  by  an  oral  con- 
tract,, and  to  pay  the  consideration  therefor 
whenever  It  pleased  him  to  do  so;  and  the 
provisions  of  the  code  with  reference  to 
putting   in   writing  building-co&tracti^  and 
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filing  them  for  record,  and  as  to  the  mode  not  applicable  to  such  an  Improvement. — 
and  time  of  payment  and  the  withholding:  Bailey  Ornamental  Iron  Co.  v.  Qoldschmidt, 
of  a  percentage  of  the  contract-price,  were       33  Cal.  App.  661,  166  Pac.  863. 

§11831/2.  BXTILDINa  CONTRACTS,  WHAT  PROVISIONS  MUST  CON- 
TAIN.    [Repealed.] 

History:  ^  Enacted  March  28,  1901,  Stats,  and  Amdts.  1900-1,  p. 
817;  repeal  approved  February  12,  1903,  Stats,  and  Amdts.  1903,  p.  21. 

1.  C^onatruetloB. — Statute  was  intended  law  to  value  of  materials  and  labor,  even 
for  protection  of  subcontractors,  material-  though  origrinal  parties  failed  to  make  con- 
men,  artisans,  and  laborers,  and  to  pre-  tract  as  directed  by  statute. — Sullivan  v. 
serve  to  them  right  of  liens.  They  are  not  California  R.  Co.,  142  Cal.  201,  203,  76  Pac. 
parties  to  contract  between  owner  and  con-  767.  See  Laidlaw  v.  Marye,  183  CaL  170, 
tractor,   and  may  be  Justly   entitled   under  176,  65  Pac.  391. 

§  1183a.  LIEN  FOR  POWER  SUPPLIED  BY  MEANS  OF  TEAM,  WAQON, 
ETC.    [Repealed.] 

History:  Enactment  approved  April  19,  1909,  Stats,  and  Amdts. 
1909,  p.  1003;  repeal  approved  May  1,  1911,  Stats,  and  Amdts.  1911, 
p.  1319. 

As  to  lien  for  power  anppUcd*  eoutltvtlonallty  aad  interpretatioa  of  tke  atatvte.  see, 
ante,  S  1188,  note  pars.  395-398. 

§  1184.  NOTICE  TO  OWNER  OF  LABOR  PERFORMED  AND  MATERI- 
ALS FURNISHED.  Any  of  the  persons  mentioned  in  the  preceding  section, 
except  the  contractor,  and  all  persons,  firms  and  corporations,  excluding  the 
contractor,  performing  work  or  furnishing  materials,  or  both,  upon  any  public 
improvement,  including  highways,  streets,  wagon  roads,  viaducts  or  sewers, 
may  at  any  time,  prior  to  the  expiration  of  the  period  within  which  claims  of 
lien  must  be  filed  for  record,  as  prescribed  by  the  provisions  of  section  one 
thousand  one  hundred  eighty-seven  of  this  code,  give  to  the  owner  a  notice 
that  they  have  performed  labor  or  furnished  materials,  or  both,  to  the  con- 
tractor or  other  person  acting  by  the  authority  of  the  owner,  or  that  they  have 
agreed  to  do  so,  stating  in  general  terms  the  kind  of  labor  and  materials  and 
the  name  of  the  person  to  or  for  whom  the  same  was  done  or  furnished,  or  both, 
and  the  amount  in  value,  as  near  as  may  be,  of  that  already  done  or  furnished, 
or  both,  and  of  the  whole  agreed  to  be  done  or  furnished,  or  both,  and  any  of 
said  persons  who  shall  on  the  written  demand  of  the  owner  refuse  to  give  such 
notice  shall  thereby  deprive  himself  of  the  right  to  claim  a  lien  under  this 
chapter.  Such  notice  must  be  verified  by  the  claimant,  or  by  some  person  act- 
ing in  his  behalf,  and  may  be  given  by  delivering  the  same  to  said  owner  per- 
sonally, or  by  leaving  it  at  his  residence  or  place  of  business  with  some  person 
in  charge,  or  by  delivering  it  to  his  architect,  if  any;  provided,  however,  that 
in  all  cases  in  which  said  work  is  being  done  under  a  contract  with  the  state,  or 
with  any  public  board,  commission,  or  oflScer  thereof,  or  with  any  political  sub- 
division thereof,  such  notice  must  be  filed,  within  said  time,  in  the  office  of  the 
controller,  auditor  or  other  public  disbursing  officer  whose  duty  it  is  to  make 
payments  under  the  provisions  of  such  contract  or  with  the  commissioner, 
managers,  trustees,  officers,  board  of  supervisors,  board  of  trustees,  common 
council  or  other  body  by  whom  the  contract  for  the  improvement  was  awarded. 
No  such  notice  shall  be  invalid  by  reason  of  any  defect  in  form,  provided  it  is 
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sufficient  to  inform  the  owner  of  the  substantial  matters  herein  provided  for. 
Upon  such  notice  being  given  it  shall  be  lawful  for  the  owner  to  withhold,  and 
in  the  case  of  property  which,  for  reasons  of  public  policy  or  otherwise,  is  not 
subject  to  liens  in  this  chapter  provided  for,  the  owner  or  person  who  con- 
tracted with  the  contractor,  shall  withhold  from  his  contractor  sufficient  money, 
and  bonds,  where  bonds  are  to  be  issued  in  lieu  of  money,  by  the  political  sub- 
division which  contracted  for  said  work,  due  or  that  may  become  due  to  such 
contractor  to  answer  such  claim  and  any  lien  that  may  be  filed  therefor,  includ- 
ing the  reasonable  cost  of  any  litigation  thereunder. 

*' Owner"  defined.  The  word  ** owner"  as  used  in  this  section,  includes  the 
state  or  any  public  board,  commission  or  officer  thereof,  or  any  political  sub- 
division thereof,  whether  the  said  work  be  done  by  or  under  the  direction  of 
said  state,  public  board,  commission  or  officer  thereof,  or  any  political  sub- 
division thereof. 

History:  Enacted  March  11,  1872;  amendment  approyed  March  18, 
1885,  Stats,  and  Amdts.  1884-5,  p.  144;  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  153;  by  Code  Commission,  Act  March  8,  1901.  Stats, 
and  Amdts.  1900-1,  p.  189,  held  unconstitutional,  see  history,  f  5  ante; 
amendment  approyed  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1315; 
May  10,  1919,  Stats,  and  Amdts.  1919,  p.  452;  May  16,  1921.  Stats,  and 
Amdts.  1921,  p.  144.    In  effect  July  29,  1921. 


MECHANICS'  LIENS— STOP-NOTICE, 

ETC. 
1, 2.  Abandonment  of   contract  —  Bights 
of  materialmen. 

3.  Amount — Limitation  of. 

4,5.  Aflsigmnent — ^Bight  to  lien  not  sub- 
ject of. 

6.  Assignment  made  by  contractor. 

7.  Same — Effect  of  breach  of  contract. 

8.  Bond  giyen  upon  building-contract — 

EfPect  of  section. 

9^  10.  Same — Extent  of  obligation. 

11.  Building-contract   yoid  —  Silence  as 

to  time  of  final  payment. 

12.  Constitutionality — In  general. 

13.  Same — Unconstitutional  provision. 

14.  Construction  of  section — As  to  gen- 

erally. 

15- 17.  Same  —  As   to   proceedings   author* 
ixed. 

18.  Same  —  Contract    to    furnish    ma- 

terials. 

19.  Same — Contractor  only  referred  to. 

20^  21.  Same — EflPect  given  by  above  section. 

22.  Same — Intercepting  contract-price — 
Not  dependent  on  lien. 

23, 24.  Same  —  Penalty  —  Statute   must  be 
construed  against  exaction  of. 

25.  Same — Beasonable    construction    for 

protection    of    owner    as    well    as 
materialman. 

26.  Same  —  Stop^notices  —  Persons     en- 

titled to  give. 

27.  Same — Public    roads    and    streets — 

Stop-notice  not  applicable  to. 
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28.  Same  —  Use  of  phrase  ''any  such 

contract. ' ' 

29.  Costs   and   attorney's    fees  —  Are 

properly  allowed. 

80.  Default  of  subcontractor — Immedi- 
ate payment  of  bills  by  contractor 
— Surety  not  released. 

31.  Description   of   property  —  Contract 

is  not  void  by  reason  of  its  not 
containing. 

32.  Duty  to  withhold  money. 

33.  Filing — ^Plans  and  specifications. 

34.  Foreclosure      proceedings   —    Lien 

denied — ^Personal  judgment. 

35.  Same  —  Amount   claimed   less   than 

three  hundred  dollars — Stop-notice 
disregarded. 

86.  Same — ^Writ  of  review  —  When  not 
remedy. 

37.  Garnishment— Remedy  by. 

38.  History  of  section. 

39.  Injunction — Will  not   issue  to   pre- 

vent payment  of  order. 

40.  Lien  —  Distinguished  from  recorded 

lien. 

41.  Mistake  in  name — Validity  of  claim 

is  not  affected  by. 

42.  Municipal   corporation   —  Complete 

plan — Vrooman    Act — Section    in- 
applicable. 

43.  Notice — To  withhold  payment. 

44.  Ownership — Statement  of. 

45.  Parties  —  Contractor    as    defendant 

with  owner. 

46.  Same — Complaint  against  owner. 

47.  Payments — Amount  not  specified. 

48.  Same — Bills   to  be   paid   by  owner. 
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49.  Same  —  Gontxmet    not   payable    in 

money. 

50.  Same — ContTaet-priee  less  than  one 

thousand  dollars. 

51.  Same  —  Same  —  Payment  of  instal- 

ments is  subject  to  change. 

^2, 53.  Same  —  Same  —  Last  payment  — 
Amount  not  specified. 

54.  Same — Same — Mistake  in  amount. 

55.  Same — Same — ^Remedy  of  mechanies, 

laborers,  and  materialmen. 

56.  Same — Same  —  Stating  that  certain 

percentage  of  costs  will  be  paid. 

57.  Same — Same — Statement  of  time. 

58.  Same — Object  of  provision  that  con- 

tract-price be  paid  in  instalments. 

59.  Same  —  Same  —  Intermediate  pay- 

ments included. 

60.  Same — Premature    payment — ^EfPeet 

of. 

61|  62.  Personal  judgment  against  owner. 

63.  Penalty  —  Eyery  reasonable  intend- 

ment will  be  indulged  in  to  avoid. 

64.  Pleading — Sufficiency  of   complaint. 

65.  Public  building  itself  is  in  no  way 

affected. 

66.  Boad     district    improvement    act — 

Claims  of  laborers  —  Claim  of 
laborers  and  materialmen  —  Stop- 
notices  served  on  county. 

67.  Same  —  Lien   of   laborers  and  ma- 

terialmen —  Above  provisions  not 
applicable. 

68.  Same  —  Materialman's    lien  —  Stop- 

notice — Effect  of. 

69,70.  School  district— Liability  of. 

71.  Statement  of  items. 

72.  Stop-notice  —  Assignment    by    con- 

tractor of  instalment  to  become 
due — Priority  under  notice. 

73.  Same — ^Deroand  by  owner  for  service 

of — Service  of  demand — Party  a 
corporation. 

74.  Same — Same — Validity  of  provision. 

75.  Same — Effect  of  code  amendment. 

76.  Same — Effect  of  notice. 

77.  Same — ^Enforcement  of  lien — ^Reme- 

dies. 

78.  Same  —  Equitable  lien,  garnishment 

or  assignment. 

79.  Same  —  Failure  of  materialman  to 

serve — Loss  of  lien. 

80.  Same — Limitation  of  recovery. 

81.  Same  —  Money  not  due  —  Construe- 

tion  of  section. 

82.  Same — Municipal  improvement. 

83.  Same — Necessity  of  notice. 

84.  Same — Payment  to  contractor  after 

— Effect  of  code  amendment. 

85.  Same — Purpose  of. 


•  86.  Same— PobUe  building  —  Withhold- 
ing payment  from  contractor  U 
meet  claims  for  labor,  etc. 

87,88.  Same — Recording  not  necessary. 

89.  Same  —  School  property  —  Right  of 

trustees. 

90.  Same  —  Service    before    instalment 

due — ^Priority  of  claims. 

91.  Same — Subcontractors  in  absence  of 

notice. 

92.  Same  —  Suffieiency  of  —  Acceptance 

of  order  of  contractor. 

93.  Same— Time  of. 

94.  Same — ^Violation   of  duty  to  with- 

hold  payments — ^Release  of  sure- 
ties. 

95.  Street  improvement  act  of   1911 — 

Rights  of  laborers  and  material- 
men. 

96.  Substantial  complianee  with  statute. 

97.  Sufficiency  of  notice  to  withhold^ 

Acceptance  by  owner. 

98.  Trustees  of  state  asylum  —  Moneys 

in  hands  of. 

99.  Unknown  owner. 

100.  Verification. 

101, 102.  Void   contract — ^Amonnt  due  imma- 
terial 

103.  Same  —  Effect  —  Subcontractors, 
laborers,  and  materialmen  shall 
have  lien. 

See,  ante,  9  118S  and  note. 

1.  Abaadflfluneat  of  caatwiet  ■  ■  Rtarht*  of 
m«terlalmeB.^-Where  contract  for  less  than 
one  thousand  dollars  Is  abandoned  by  con- 
tractor prior  to  completion  of  work,  amount 
available  for  lien  of  materialman  Is  only 
excess  of  con  tract -price  remaining^  In  own- 
er's hands  after  payment  of  cost  of  com- 
pletion.— Denlson  v.  Burrell,  119  Cal.  180, 
188,  51  Pac.  1.  See  Wiffffins  ▼.  Bridge,  70 
Cal.  437.  11  Pac.  754;  Gibson  v.  Wheeler,  110 
Cal.  248,  42  Pac.  810. 

2.  Dfaitlagiil«kc4  from  Dunlop  v.  Ken- 
nedy. 102  Cal.  448,  86  Pac.  765;  Golden  Gate 
Lumber  Co.  v.  Sahrbacher,  105  Cal.  114.  88 
Pac.  685,  where  contract-price  exceeded  one 
thousand  dollars. 

S.  Aioant  Iilittattoa  of^— Laborers  or 
materialmen  have  no  right  to  lien  for  any 
amount  which  owner  does  not  owe  contrac- 
tor under  valid  contract,  as  there  Is  no  priv- 
ity of  contract  between  owner  and  laborers 
or  materialmen  under  contract  entered  Into 
with  contractor. — Brill  v.  De  Turk,  180  CaL 
241,  244.  62  Pac.  462.  See  San  Diego  Lumber 
Co.  v.  Wooldredge,  90  Cal.  574,  679.  27  Pac. 
431;  West  Coast  Lumber  Co.  v.  Knapp,  122 
Cal.  79.  54  Pac.  583. 

4.     AMlffameat — ^Riipkt  to  Ilea  aot  aabjeet 

•f« — Right  to  create  mechanics'  or  laborers' 
Hen,  under  mechanics'-llen  law,  is  personal 
right,  and  non-assignable. — ^Mllls  v.  La 
Verne  Lumber  Co..  97  Cal.  254.  256,  88  Am. 
St.  Rep.  168»  82  Pac.  169;  McCrea  v.  Johnson, 
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104  Cal.  224,  225.  37  Pac.  902;  Duncan  v. 
Hawn,  104  Cal.  10,  37  Pac.  626. 

5.  Assignment  of  demand  can  not  carry 
with  it  rlgrht  to  give  notice  for  purpose  of 
creation  of  lien  upon  fund  in  hands  of 
owner,  owing:  to  contractor,  and  creating 
les&l  liability  In  favor  of  laborer  and 
against  owner. — McCrea  v.  Johnson,  104 
Cal.  224,  226,  37  Pac.  902. 

<l»     Asslvnment    made    by    eoMtractor    of 

amount  to  become  afterward  due  to  him 
In  course  of  performance  of  contract,  given 
before  arrival  of  time  of  payment,  can  not 
defeat  right  of  materialman  to  give  notice 
specified  in  above  section  and  obtain  benefit 
thereof. — First  Nat.  Bank  v.  Perris  Irr.  Dist., 
107  Cal.  -66,  61,  40  Pac.  45. 

7.  Same— Effect  of  breaek  of  eontraet. — 

Contractor's  subsequent  breach  of  contract 
by  failing  to  complete  building  and  addi- 
tional expenses  caused  to  school  district 
thereby  do  not  create  any  equity  against 
assignee  of  order  for  completed  portion 
paid  by  instalment,  or  entitle  school  dis- 
trict to  injunction  restraining  such  pay- 
ment.— ^Long   Beach   School   Dist.    v.   Lutge, 

129  Cal.  409,  414,  62  Pac  86. 

8.  Bond  fflvea  apoM  bnlldlafp-eontraet— 
BlKeet  of  aectloa* — Results  following  failure 
of  owner  to  comply  with  above  section  are 
not  material  upon  matters  pertaining  to 
bond  given  by  contractor  upon  building- 
contract. — Oanahl  ▼.  Weir,  180  Cal.  287,  289, 
62  Pac.  612. 

••  Same— ESxteat  of  obllffatloB. — Obliga- 
tion of  bond  does  not  extend  to  releasing  of 
building  from  invalid  liens. — Brill  v.  De 
Turk.  130  Cal.  241.  244,  62  Pac.  462.  See  San 
Diego  Lumber  Co.  v.  Wooldredge,  90  Cal. 
579,  27  Pac.  434;  West  Coast  Lumber  Co.  v. 
Knapp.  122  Cal.  79.  54  Pac.  633. 

10.  Claims  which  can  not  be  legally  en- 
forced against  building  can  not  be  said  to 
have  accrued  against  It. — Brill  v.  De  Turk, 

130  Cal.  241,  246.  62  Pac.  462.  See  San 
Diego  Lumber  Co.  ▼.  Wooldredge,  90  Cal. 
674,  579,  27  Pac.  431;  West  Coast  Lumber 
Co.  v.  Knapp,  122  Cal.  79,  64  Pac.  633. 

11.  Bnllding-coniraet  void— Silence  as  to 
time  of  flnal  payment. — Prior  to  the  amend- 
ments to  the  mechanlcs'-Uen  law  in  1911,  a 
building-contract  which  merely  provided 
when  seventy-five  per  cent  of  the  contract- 
price  is  payable  and  which  made  no  provi- 
sion as  to  the  payment  of  the  remaining 
twenty-five  per  cent  thirty-five  days  after 
the  completion  of  the  building,  was  void 
under  the  provisions  of  the  above  section, 
and  persons  furnishing  labor  and  material 
were  entitled  to  liens  for  the  full  amount 
thereof. — Sweet  v.  Fresno  Hotel  Co.,  174 
Cal.  789,  164   Pac.  788. 

12.  Constitutionality  —  In  fccneral. — The 
requirements  of  above  section  are  not 
illegal  as  Interfering  with  the  right  of  con- 
tract. The  effect  of  the  notice  is  to  serve  as 
an  "equitable  garnishment."  It  is  a  form  of 
"equitable   subrogation    regulated   by   stat- 


ute." It  is  an  equitable  assignment  of  the 
amounts  due  or  to  become  due  to  the  con- 
tractor under  the  contract  and  entitles  the 
persons  serving  the  notice  to  receive  so 
much  of  said  amounts  as  would  satisfy  their 
claims. — Diamond  Match  Co.  v.  Silberstein. 
165  Cal.  282,  131  Pac.  874. 


IS.     Same -^  Vneonntltntional  pvovlsiOB^— 

Statute  declaring  Invalid  any  contract  by 
owner  of  real  property  for  construction  of 
building  thereon,  unless  it  is  provided 
therein  that  contract-price  shall  be  payable 
only  In  money,  is  unconstitutional  in  that 
It  Is  an  infringement  upon  right  of  owner 
In  possession  and  enjoyment  of  his  prop- 
erty, an  invasion  of  right  to  contract  with 
others  respecting  use  of  which  he  may  sub- 
ject his  property  or  manner  In  which  he 
may  enjoy  It. — Stlmson  M.  Co.  v.  Braun,  135 
Cal.  122.  126.  89  Am.  St.  Rep.  116,  57  L  R.  A. 
726,  68  Pac.  481. 

14.     Conatrvetion  of  aection     Aa  to  geaer- 
ally,  see,  ante,  1 1188,  note  pars.  122-128. 


15.  Same— -An  to  proceedlnsa  antborlaed. 

^The  proceeding  authorised  by  this  sec- 
tion Is  substantially  an  equitable  garnish- 
ment by  the  claimant  of  the  fund  due  the 
contractor  by  the  owner,  and  secures  to 
one  giving  notice  a  claim  paramount  to  that 
of  the  contractor,  his  assignor,  or  attach- 
ments made  after  notice. — ^Miles  ▼.  Ryan, 
172  Cal.  205,  157  Pac  5. 

16.  Above  section  gives  laborers  and  ma- 
terialmen a  right  to  give  their  notices  any 
time  after  they  contract  to  furnish  the 
labor  or  material,  and  they  may  thus  anti* 
clpate  any  subsequent  attachment  or  exe- 
cution. Where  they  wait  until  the  maturity 
of  the  payment  to  the  contractor  before 
giving  their  notice  it  must  be  given  before 
any  assignment  Is  made,  or  attachment  or 
other  claim  has  accrued  against  the  con- 
tractor, or  their  claims  will  be  postponed 
to  attaching  creditors  whose  attachments 
are  prior  in  time. — ^Miles  v.  Ryan.  172  Cal. 
205,  157  Pac  6. 

17.  The  claims  of  laborers  and  material- 
men who  give  notice  after  a  garnishment 
has  been  made  under  section  710,  ante,  is 
subordinate  to  the  latter. — ^Miles  v.  Ryan. 
172  Cal.  205,  167  Pac  5. 

18.  Same— iContract  to  furnisb  ntaterlals. 

such  as  machinery  and  apparatus,  is  not 
building-contract  within  meaning  of  above 
section. — Roebling's  Sons  Co.  v.  Humboldt 
Elec.  Light  &  Power  Co.,  112  Cal.  288.  291. 
44  Pac.  668.  See  Donahue  v.  Cromartie.  21 
Cal.  80;  Sparks  v.  Butte  Consol.  Gold  Min. 
Co.,  55  Cal.  389.  392;  Hinckley  v.  Field's 
Biscuit  &  Cracker  Co.,  91  Cal.  136,  140,  27 
Pac.  694. 

10.     Same— Contractor  only  referred  to. — 

above  section  only  refers  to  contract  of  con- 
tractor.— ^Hinckley  ▼.  Field's  Biscuit  & 
Cracker  Co..  91  Cal.  436,  140,  27  Pac.  694. 

20.     Same— Effect  adven  by  above  scctfoa 

does  not  depend  upon  lien  provided  in  sec- 
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tlon  1188.  ante. — ^Weldon  v.  Superior  Court, 
138  Cal.  427,  480.  71  Pac.  502. 

21.  Above  section  does  not  declare  con- 
tract void  In  case  It  falls  to  conform  sub- 
stantially to  its  provisions,  but  only  im- 
poses penalty  on  owner  by  making  him 
personally  liable,  and  his  improved  prop- 
erty subject  to  liens  for  labor  done  and 
materials  furnished. — Stlmson  Mill  Co.  v. 
Riley.  5  Cal.  Unrep.  218.  42  Pac.  1072,  1078. 


Same — Interecptins  eontraet-prli 
Not  dependent  on  lien. — Remedy  provided 
by  above  section  for  intercepting  contract- 
price  in  hands  of  owner  is  not  dependent 
upon  proceedlngTB  to  enforce  Hen  against 
property. — First  Nat.  Bank  v.  Perrls  Irr. 
Dlst..  107  Cal.  66,  66,  40  Pac.  46.  See  Bates 
V.  Santa  Barbara  County.  90  Cal.  648.  647, 
27  Pac.  488. 

28.  Same— -Ponalty^Statnte  mumt  be  eon- 
ntToed  agnlnst  eznctlon  of  penalty,  if  in 
reason  it  can  be. — ^West  Coast  Lumber  Co. 
V.  Knapp,  122  CaL  79,  81.  64  Pac.  683. 

24.  Every  reasonable  intendment  will  be 
indulged  in  to  avoid  penalty  under  statute. 
— San  Diego  Lumber  Co.  v.  Wooldredge,  90 
Cal.  674,  579,  27  Pac.  431. 

25.  Snmo -» Rensonnble  constrnction  for 
protection  of  owner  as  well  as  materialman 

must  be  given  statute. — Dunlop  v.  Kennedy, 
4  Cal.  Unrep.  196,  84  Pac.  92,  94. 

.98.  Same— 4top-notleea — Persons  entitled 
to  »ive- — ^Persons  entitled  to  give  stop-no- 
tices in  accordance  with  the  provisions  of 
the  above  section  are  such  persons  as  are 
described  in  section  1183,  ante,  that  is,  per- 
sons who  perform  work  on  the  structure 
therein  described  at  the  request  of  the 
owner,  or  who  furnish  material  entering 
into  such  structure. — Slayden  v.  O'Dea.  182 
Cal.  600.  189  Pac.  1066. 

As    to    stop-notleea    cenerally>    see    pars. 
72-94,  this  note. 

2T.  Same  — Pnblic  roads  and  streets— 
Stop-notice  not  applicable  to^-The  provi- 
sions of  the  above  section  relative  to  equi- 
table attachment  by  stop-notices  served 
upon  owner  by  lien-claimants  have  no  ap- 
plication in  the  case  of  public  work  on  pub- 
lic highways  for  the  reason  that  highways 
do  not  belong  to  the  county  but  to  the  people 
of  the  state  of  California. — Slayden  v.  O'Dea, 
182  Cal.  600,  189  Pac.  1066.  applying  the 
doctrine  in  People  v.  Holladay,  93  Cal.  241, 
27  Am.  St.  Rep.  186,  29  Pac.  64;  People  v. 
County  of  Marin.  103  Cal.  223,  26  L.  R.  A. 
659.  37  Pac.  203. 

28.  Same— -Use  of  pbrane  *<any  sncb  con- 
tract** in  clause  of  above  section  immediately 
following  provisions  of  section  1183,  ante,  in 
reference  to  amount  of  payment  of  contract, 
Indicates  that  legislature  Intended  to  refer 
to  contracts  spoken  of  In  section  1183.  ante, 
namely,  contracts  in  which  "amount  agreed 
to  be  paid  thereunder  exceeds  one  thousand 


dollars." — Sidllnger  v.  Kerkow.  82  Cal.  42, 
44.   22  Pac.  932. 

29.  Costa  and  attorney's  fees— Arc  prop- 
erly allowed  and  made  payable  out  of  prop- 
erty ordered  to  be  sold  where  claimed  in 
complaint  in  action  where  defendant  de- 
faulted.— De  Camp  Lumber  Co.  v.  Tolhurst, 
99  Cal.  631,  686,  34  Pac.  438. 

As  to  dednctiona  by  owner,  see,  ante, 
1 1183  and  note  par.  169. 

80.  Pcfanlt  of  snbcontract or— Immediate 
payment  of  bills  by  contractoiw— Surety  not 
rclcased«^In  a  case  in  which  a  subcontract 
provided  that  the  subcontractor  should 
save  the  contractor  free  and  harmless 
from  any  and  all  liability  which  might  ac- 
crue against  or  upon  the  latter  as  the  re- 
sult of  the  default  of  the  former  in.  the 
performance  of  his  subcontract,  and  by  the 
bond  executed  by  a  surety  it  became  bound 
to  the  effect  that  the  subcontractor  should 
perform  all  the  covenants  and  agreements 
on  his  part  in  the  subcontract,  upon  breach 
by  the  subcontractor,  the  immediate  pay- 
ment by  the  contractor  of  bills  for  work 
done  and  materials  furnished  to  the  subcon- 
tractor, which  were  lienable  under  the  pro- 
visions of  the  above  section,  was  not  a  pre- 
mature payment  and  did  not  release  the 
surety  company  from  its  obligations  on  the 
bond  of  the  subcontractor. — Siegel  v.  Hech- 
ler,  181  Cal.  187.  188  Pac.  664. 

SI.     Description  of   property— Contract  la 
not   void   by   reason   of   Its   not    containing 

description  of  property  upon  which  build- 
ing is  to  be  erected,  as  statute  does  not 
require  it. — Yancy  v.  Morton.  94  Cal.  668, 
661,  29  Pac.  1111.  See  San  Diego  Lumber 
Co.  V.  Wooldredge,  90  Cal.  674,  679,  27  Pac. 
431. 

82.  Duty  to  withbold  money. — It  is  the 
clear  duty  of  the  owner  under  service  of 
such  notice  to  withhold  from  the  moneys 
due,  or  from  the  first  moneys  that  may  be- 
come due,  a  sum  sufficient  to  protect  him 
against  the  demand  of  the  notice.  Unless 
he  does  this  be  becomes  Justly  liable  under 
later  notices  which  may  be  served  upon 
him.  No  materialman  is  charged  with 
knowledge  that  another  materialman  has 
served  the  owner  with  such  notice  to  with- 
hold, still  less  with  knowledge  that  the 
owner  contemplates  withholding  the  funds 
out  of  the  last  payments  that  may  become 
due  the  contractor.  The  materialman  read- 
ing the  contract  and  learning  from  its  terms 
that  moneys  are  to  become  due  serves  his 
notice,  and  is  entitled  to  rely  upon  the  fact 
that  sufficient  of  these  later  payments  will 
be  withheld  to  meet  his  claim.  Of  course, 
if  all  these  payments  have  in  fact  been  ab- 
sorbed under  the  demands  of  the  earlier  no- 
tices, the  owner  is  entitled  to  show  that 
fact.  But  he  can  do  this  only  under  the 
construction  here  set  forth — namely,  that 
from  the  time  of  the  service  of  each  notice 
upon  him  he  has  withheld  out  of  the  moneys 
due.  or  first  to  become  due,  funds  to  meet 
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the  previous  demands. — ^Diamond  Match  Co. 
V.  SUbersteln,  166  Cal.  282.  181  Pac.  874. 

A«  to  liability  on  p«jvi«iit  to  coatraetor 
after  service  of  stop-notlee,  see,  ante,  S  1188 
and  note  pars.  399-431. 

Aa  to  violation  of  duty  to  witbkold  par- 
ment  releaatnc  aairetlea  on  bond,  see  par. 
94,  this  note. 

SS.  Flllnsw_piana  and  apedflcatlona  held 
not  required  to  be  filed  in  recorder's  office 
to  render  memorandum  of  contract  valid, 
where  such  contract  was  made  after  amend- 
ment of  1887,  as  in  that  amendment  it  is 
not  specified  that  any  plans  or  specifications 
shall  be  filed,  nor  is  it  necessary  to  proper 
memorandum  that  they  should  be. — Reed  v. 
Norton,  90  Cal.  690,  600,  26  Pac.  767,  27  Pac 
426. 

84.  Foreeloanre  proeeedln^a  — •  Lien  de* 
nled^-PerflM>nal  JadirBient* — In  a  case  in 
which  a  materialman  seeks  equitable  relief 
in  the  foreclosure  of  a  lien  in  an  amount 
less  than  three  hundred  dollars,  and  the  re- 
lief sougrht  is  denied,  the  appellate  court 
may  render  personal  Judgrment  for  the 
amount  found  to  be  due. — L.  W.  Blinn  Lum- 
ber Co.  V.  Pioneer  Drainage  District,  — 
Cal.  App.  — ,  196  Pac.  760,  following:  the 
doctrine  in  Mannix  v.  Tryon,  162  Cal.  31,  91 
Pac.  988. 

SS.  Same  —  Amount  claimed  Icoa  tban 
three  bvndred  dollara  Stop»notlce«  dlare- 
sarded. — In  an  action  in  which  it  is  sougrht 
to  establish  and  foreclose  a  materialman's 
lien  for  lumber  furnished  and  used  upon 
the  construction  of  a  ditch  or  canal,  the 
amount  claimed  beinir  less  than  three  hun- 
dred dollars  in  which  stop-notices  had  been 
filed  under  the  above  section  and  the  direc- 
tors of  the  ditch  or  canal  had  full  knowl- 
edge of  such  stop-notices  and  deliberately 
and  intentionally  ig^nored  the  same  the 
stop-notices  served  constituted  an  "equi- 
table Karnis^ment"  of  a  form  of  "equitable 
subrogration  regulated  by  statutes,"  even 
though  the  trial  court  found  that  the  lien 
was  not  filed  in  good  faith,  and  the  right 
to  recover  the  money  so  garnished  by  the 
stop-notices  being  accumulative  remedy, 
does  not  depend  upon  the  establishment  of 
a  valid  materialman's  lien. — L.  W.  Blinn 
Lumber  Co.  v.  Pioneer  Drainage  District,  — 
CaL  App.  — ,  195  Pac.  750. 

80.  Same  ^  Writ  of  review -» ^Wben  not 
remedy.: — Action  to  foreclose  lien  against 
premises  is  unquestionably  an  equitable 
suit,  and  proceeding  to  reach  fund  in  hands 
of  owner  is  also  equitable,  but  as  supreme 
court  has  appellate  Jurisdiction  In  all  cases 
in  equity,  except  such  as  arise  in  Justices' 
courts,  writ  of  review  is  not  the  remedy 
for  correcting  erroneous  Judgment  in  such 
action. — Weldon  v.  Superior  Court,  138  Cal. 
427,  429,  71  Pac.  602. 

87.  Garnlabment -— Remedy  by  garnish- 
ment or  equitable  assignment  under  above 
section  is  entirely  disconnected  from  and 
additional  to  remedy  by  lien  upon  building. 


Mid 


— Bates   V.   Santa   Barbara  County,  90  CaL 
643,  647,  27  Pac.  438. 

88.  History  of  acetlon. — ^As  to  change 
made  in  mechancis'-lien.  law,  first  enacted 
in  1867  (Stats.  1867-8.  p.  689),  and  effect  of 
changes  in  above  section,  see  Santa  Cms 
Rock  Pavement  Co.  v.  Lyons.  188  CaL  114, 
117.  66  Pac.  829. 

As  to  word  ^Improvement,'*  conatmetlM 

of,  see,  ante,  1 1188  and  note  par.  310. 

89.  Injnnetlon — ^WUl  not  Iwiae  to  pre- 
vent payment  of  order  to  assignee  of  con- 
tractor where  It  is  conclusively  established 
by  stipulation  that  sureties  upon  building- 
contract  are  pecuniarily  able  to  respond 
to  its  full  amount. — ^Long  Beach  School  Dist 
V.  Lutge,  129  CaL  409,  416,  62  Pac.  36. 

40.  Uen^Dlatlnsnlsbed  from  recoidei 
lien. — Giving  of  statutory  notice  does  not 
establish  lien  on  fund  in  owner's  hands  in 
sense  that  recorded  lien  is  established  on 
buildings  and  land  under  section  1183,  ante, 
but  it  does  not  follow  that  no  sort  of  equi- 
table lien  may  not  be  enforced  against  fund 
referred  to  in  above  section. — ^Weldon  v.  Su- 
perior Court,  138  Cal.  427,  430,  71   Pac.  60J. 

41.  Mistake  In  name— Validity  of  ciaiai  la 
not  alfected  by  mistake  In  attempting  to 
carry  out  requiremento  of  law  as  to  name 
of  owner. — ^McClain  v.  Hutton,  131  CaL  182, 
138,  61  Pac  273,  68  Pac  182,  622. 

42.  Bfnnlelpal  corporation  —  Complete 
P*"» — ^Vroomnn  Act— Section  InappUcable.— 

Under  the  provisions  of  the  Vrooman  Act 
(II  Henning's  General  Laws,  8d  ed.,p.  8065) 
providing  for  a  comprehensive,  self-suffi- 
cient, and  exclusive  plan  for  the  improve- 
ment of  streets,  etc..  which  covers  not  only 
the  doing  of  the  work  and  the  protection  of 
laborers,  materialmen,  the  city,  and  the 
property- owner,  but  likewise  provides  a 
complete  and  comprehensive  scheme  for  the 
payment  of  the  contractor,  which  provision 
is  irreconcilable  with  any  process  for  with- 
holding the  funds,  as  provided  for  in  the 
above  section,  and  which  provision  for 
withholding  is  limited  to  persons  mentioned 
in  section  1183,  ante,  none  of  wliom  are 
persons  performing  labor  or  furnishing  ma- 
terials for  work  of  the  character  of  that 
dealt  with  by  the  Vrooman  Act,  the  above 
section  will  be  inapplicable. — ^Los  Angeles 
Rock  &  Gravel  Co.  v.  Coast  Construction 
Co.,  185  Cal.  686,  197  Pac.  941,  following  the 
doctrine  in  Kreusberger  v.  Wingjleld,  9$ 
Cal.  261,  267,  81  Pac  109;  Warren  v.  Hop- 
kins, 110  CaL  606,  42  Pac  986. 

43.    Notice  —  To    vrltbhold    payments— As 

to  generally,  see  pars.  72-94,  this  note. 

As   to   onffldency   of  senemUy,   see   par. 
92,  this  note. 

Aa  to  time  wben  to  be  oerved,  see  par. 
98,  this  note. 

44.  Ownerabip— Statement  of. — Statement 
In  claim  of  lien  as  to  ownership  of  lot  of 
land,  which  is  described,  is  sufficient  as 
against   objection    that   owner    of  building 
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erected  upon  land  ia  not  named. — ^Ruea  lium- 
ber  ft  Mill  Co.  v.  Oarrettson,  87  Cal.  589, 
596,  25  Pao.  747. 

4S.  Parties  —  CoMtmetor  «■  defeMdaat 
wltM  owHer« — ^When  contractor  is  personally 
liable  for  debt  Incurred  for  materials,  above 
section  authorises  his  belns  made  defend- 
ant alons:  with  owner,  and  determination  in 
such  action  of  amount  for  which  he  Is  liable 
to  each  lienholder,  and,  in  case  of  deficiency, 
docketing  of  Judgrment  against  him  for 
such  deficiency  as  he  may  be  personally 
liable  for. — Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  198,  200,  20  Pac  419. 

4e.     Same  —  Complatat   asalnst  owmer  of 

building  may  be  filed  under  above  section 
upon  claim  of  lien  setting  up  contracts 
with  alleged  original  contractor. — Coss  v. 
MacDonough,  111  Cal.  662,  667,  44  Pac.  325. 
See  Davies  Henderson  Lumber  Co.  v.  Ootts- 
chalk,  81  Cal.  641,  646,  22  Pac.  860;  Yanoy  v. 
Morton,  94  Cal.  558,  29  Pac.  1111. 

47.  Paymeata  —  AmoaiMt  aot  speelfled. — 
Requirements  of  above  section  may  be  met 
without  stating  either  amount  of  each  pay- 
ment or  Instalment,  or  total  amount  of 
them  alL— Snell  v.  Bradbury,  1S9  Cal.  379. 
382,  78  Pac.  150. 

48.  Same — ^Blila  to  be  paid  by  owner. — 
Main  purpose  of  statute  is  to  secure  to  la- 
borers and  materialmen  and  subcontractors 
their  just  compensation.  Safeguard  in- 
tended by  statute  is  accomplished  in  con- 
tract providing  for  payment  of  bills  for 
materials  and  labor  when  indorsed  by  con- 
tractor "provided  that  such  bills  for  mate- 
rial and  labor  do  not  exceed  seventy-five  per 
cent  of  value  of  material  and  labor  em- 
ployed in  erection  of  said  building  up  to 
date  of  said  bills,  four  hundred  and  ninety- 
five  dollars  (upward  of  twenty-five  per  cent 
of  contract-price)  to  be  paid  thirty-five 
days  after  building  is  finished  and  ac- 
cepted."— ^Brill  V.  De  Turk,  130  Cal.  241, 
242,  62  Pac.  462.  See  Reed  v.  Norton,  90  Cal. 
690,  26  Pac.  767.  27  Pac  426;  Yancy  v.  Mor- 
ton. 94  CaL  558,  29  Pac.  1111. 

4S.  Same  —  Coatraet  aot  payable  la 
moneys — Contractor  to  do  painting  under 
•  contract  not  payable  in  money  is  original 
contractor  within  meaning  of  above  section, 
and  as  term  is  used  in  sections  1187,  1194, 
post,  and  is.  therefore,  within  exception  ex- 
pressed in  above  section. — Baird  v.  Peall,  92 
Cal.  235,  287,  28  Pac.  286.  See  La  Grill  v. 
Mallard.  90  Cal.  873.  27  Pac.  294. 

BO.  Same— <;ontraet-prlce  leas  thaa  one 
thoneaad  dollars^-Pro visions  of  above  sec- 
tion relating  to  mode  and  time  of  payment, 
and  withholding  of  percentage  of  contract- 
price,  are  not  applicable  where  contract- 
price  is  less  than  one  thousand  dollars.  In 
such  case  It  Is  permissible  for  owner  to 
contract  for  payment  of  whole  amount  to 
contractor  before  commencement  of  work 
or  before  building  is  completed.— Denlson 
V  Burrell,  119  Cal.  180,  182,  51  Pac.  1; 
Southern  Cal.  Lumber  Co.  v.  Jones,  133  Cal. 
242    243,  65  Pac,  378.     See  Sldllnger  v.  Ker- 


kow.  82  Cal.  42.  45,  22  Pac.  982;  Kerckhoff- 
Cusner  Mill  ik  Lumber  Co.  v.  Cummings.  86 
Cal.  22,  24.  25.  24  Pac.  814. 

61.  Same— Same  — Paymeat  of  lastal- 
meata  la  subjeet  to  ekange  in  cases  where 
contract-price  is  less  than  one  thousand 
dollars,  by  agreement  of  owner  and  con- 
tractor both  as  to  time  and  amount,  as  in 
case  of  private  contracts  relating  to  other 
matters. — Southern  Cal.  Lumber  Co.  v. 
Jones,  138  Cal.  242.  244,  66  Pac.  878. 

52.  Same— Same— Last  payment^Amoant 
aot  apeellled.— Contract  fails  to  conform 
with  requirements  of  above  section  where 
instead  of  providing  that  at  least  twenty- 
five  per  cent  of  whole  contract-price  shall 
be  payable  at  least  thirty  days  after  final 
completion  of  contract,  its  provision  is. 
"last  and  final  payment  to  be  made  thirty- 
five  days  after  completion  of  the  work  ac- 
cording to  contract,"  without  specifying 
amount  of  that  payment.  —  Willamette 
Steam  Mill  Lumber  ft  Mfg.  Co.  v.  Los  An- 
geles College  Co.,  94  Cal.  229.  285,  29  Pac. 
629. 

63.  Failure  to  observe  requirement  of 
above  section  as  to  stating  amount  to  be 
paid  thirty-five  days  after  final  completion 
of  contract  is  followed  by  failure  to  re- 
ceive benefits  provided  by  statute. — Wil- 
lamette Steam  Mill  Lumber  &  Mfg.  Co.  v. 
Los  Angeles  College  Co.,  94  Cal.  229.  235. 
29  Pac.  629. 

M.  Same— -Same— -Mistake  la  amonnt.^ — 
Courts  of  equity  are  always  reluctant  to 
enforce  penalties,  and  every  reasonable  in- 
tendment is  indulged  to  avoid  them.  Hence 
where  it  is  apparent  that 'mistake  was  made 
in  calculating  amount  of  twenty-five  per 
cent  of  contract-price  and  designating  it  as 
last  payment,  by  which  mistake  amount  of 
instalment  was  given  as  five  hundred  and 
thirty  dollars  instead  of  five  hundred  and 
forty- five  dollars  held  that  contract  was 
thereby  not  rendered  insufficient  as  failing 
to  meet  requirements  of  statute,  and  that 
maxim  "de  minimis  non  curat  lex"  (the 
law  does  not  notice  trifling  matters)  should 
be  applied. — Stimson  Mill  Co.  v.  Riley,  6 
Cal.  Unrep.  218,  42  Pac.  1072,  1074. 

65.  Same— Same— Remedy  of  mechanicSf 
laborers,  and  materialmen  where  contractor 
is  paid  in  full  upon  contract  less  than  one 
thousand  dollars,  and  before  notice  pre- 
scribed in  above  section  is  given,  is  against 
contractor  personally.  —  Kerckhoflf-Cuzner 
Mill  &  Lumber  Co.  v.  Cummings,  86  Cal.  22, 
26.  24  Pac.  814. 

Aa  to  above  and  preceding  aeetlon  not  lim- 
ited to  easea  where  contraet  exeeeds  one 
thonsand  doUara,  and  applicable  where  con- 
traet-prlee  la  to  he  paid  In  somethlns  other 
than  moaeyt  see.  ante,  §  1183  and  note. 

B«.  Same  —  Same  —  Stating  that  certain 
percentage  of  eost  will  be  paid  thlrty- 
flve  days  after  final  completion  of  contract, 
is  not  equivalent  to  setting  forth  amount  to 
be    paid   at    any    particular   date. — ^Willam- 
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€tte  Steam  Mill  Lumber  &  Mfg.  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229,  236,  29  Pac. 
629. 

57.  Same -»  Same  —  Statement  of  time. — 

Contract  providing  that  last  payment  "shall 
be  made  within  thirty-six  days  after  this 
contract  is  fulfilled"  does  not  violate  stat- 
ute, as,  under  this  provision,  debt  can  not 
be  said  to  be  due  until  creditor  can  demand 
and  insist  upon  payment. — West  Coast  Lum- 
ber Co.  V.  Knapp,  122  Cal.  79,  82,  64  Pac  633. 
See  Reed  v.  Norton,  90  Cal.  690,  26  Pac.  767» 
27  Pac.  426;  Taney  v.  Morton,  94  Cal.  568,  29 
Pac.  1111. 

58.  Same— Object  of  proTlalon  tbat  com- 
tract- price  be  paid  la  laatalmcBta  at  speci- 
fied times,  is  to  protect  materialmen,  and 
any  specification  which  accomplishes  this 
purpose  is  sufficient. — Dunlop  v.  Kennedy, 
4  Cal.  Unrep.  196,  34  Pac.  92,  94. 

59.  Same— Same-— Intermediate  paymenta 
Included. — Provisions  that  no  lien  shall  be 
defeated  or  diminished  by  payment  made 
prior  to  time  before  it  becomes  due  "under 
terms  and  conditions  of  contract"  applies 
as  forcibly  to  any  intermediate  payment 
provided  in  contract  as  to  final  payment 
fixed  by  statute  (Shaw,  J.,  and  Beatty,  C. 
J.,  in  cone.  op.). — Valley  Lumber  Co.  v. 
Struck,  146  Cal.  26^6,  272,  80  Pac.  405. 

60.  Same— -Premature  payment— Effect  of. 

— Provision  of  law  as  to  premature  pay- 
ments is  not  made  dependent  upon  giving, 
or  failure  to  give,  notice  (Beatty,  C.  J., 
dis.). — Sweeney  v.  Meyer,  124  Cal.  612,  614, 
57  Pac.  479. 

Aa  to  contract  aufllclently  apeclflc  aa  to 
time  and  amount  to  comply  ■ubstantialiy 
witb  ntatntc,  see  Reed  v.  Norton,  90  Cal. 
590,  600,  26  Pac.  767,  27  Pac.  426. 

61.  Peraonal  Judgment  against  owner. — 

Personal  Judgment  against  owner  is  not 
necessary  to  support  lien. — Russ  Lumber  & 
Mill  Co.  V.  Qarrettson,  87  Cal.  589,  696,  25 
Pac.  747. 

62.  Afldrmed  on  authority  of  Bates  v. 
Santa  Barbara  Co.,  90  Cal.  643,  27  Pac.  438; 
Russ  Lumber  &  Mill  Co.  v.  Roggenkamp,  4 
Cal.  Unrep.  462,  36  Pac.  643. 

63.  Penalty  —  Every  reasonable  intend- 
ment will  be  Indulged  in  to  avoid  penalty 
under  statute. — Brill  v.  De  Turk,  130  Cal. 
241,  243,  62  Pac.  462.  See  San  Diego  Lum- 
ber Co.  V.  Wooldredge,  90  Cal.  574,  579.  27 
Pac.  431;  West  Coast  Lumber  Co.  v.  Knapp, 
122  Cal.  79,  64  Pac.  533. 

64.  Pleading — Sufficiency  of   complaint. — • 

Complaint  is  insufficient  which  fails  to  al- 
lege that  at  time  of  filing  notice  of  Hen  or 
bringing  action  there  was  anything  owing 
from  owner  to  contractor,  and  where  no  at- 
tempt is  made  In  complaint  to  allege  any 
fact,  such  as  premature  payment  by  owner 
to  contractor,  or  like,  that  under  above  sec- 
tion might  be  claimed  to  give  materialman 
lien  against  property  of  owner  for  value  of 
his  materials. — Nason  v.  John.  1  Cal.  App. 
538,  640,  82  Pac.  666.    See  Benton  v.  Conley. 
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49  Cal.  186;  Wells  v.  Cahn,  51  C^aL  423; 
Dlngley  v.  Greene,  54  Cal.  333;  Rosenkran* 
V.  Waner,  62  Cal.  151;  Whittier  v.  Hollister, 
64  Cal.  283.  30  Pac.  846;  Turner  v.  Strensel, 
70  Cal.  28,  11  Pac.  389;  Harmon  v.  San  Fran- 
cisco R.  Co.,  86  Cal.  617.  25  Pac.  124;  Cali- 
fornia Lumber  Co.  v.  Jones.  133  CaL  242,  6S 
Pac  878. 

6S.  Public  building  Itself  to  In  no  way 
affected  by  remedy  under  above  section. 
Where  contractor  fails  to  perform  his  con- 
tract, notice  given  by  subcontractor  or  ma- 
terialman operates  only  as  equitable  gar- 
nishment and  as  an  assignment  pro  tanto 
of  all  moneys  due  from  owner  to  contrac- 
tor.— Bates  V.  Santa  Barbara  County,  90  Cal. 
643,  647,  27  Pac.  438. 

^ML  Road  district  Improvement  act— 
Claims  of  laborera  and  materlalmen-.-Stop- 
notlces  acrved  on  county. — The  provisions 
of  the  above  section  do  not  apply  to  con- 
tracts for  the  improvement  of  streets  and 
highways  and  for  that  reason  a  stop-notice, 
given  pursuant  to  the  above  section,  under 
a  contract  for  the  improvement  of  a  road 
district,  does  not  have  the  effect  of  seques- 
tering the  funds  in  the  hands  of  the  person 
who  Is  charged  with  their  disbursement  on 
behalf  of  the  county,  as  would  occur  in  the 
case  of  a  contract  between  private  parties 
for  the  construction  of  a  public  building.— 
Hunt  V.  Empire  Securities  Co.,  —  Cal.  App. 
— ,  194  Pac.  744,  following  the  doctrine  In 
Slayden  v.  O'Dea,  182  Cal.  600,  189  Pac.  1066. 

•7.     Same— Lien  of  laborera  and  auiterlal- 
■»«»^Above     provisions     not     applicable. — 

The  remedy  provided  for  laborers  and  ma- 
terialmen under  the  terms  of  the  above  sec- 
tion, is  not  available  to  them  in  a  case 
where  their  claim  arises  out  of  the  perform- 
ing of  labor  or  furnishing  of  materials  or 
appliances  to  a  contractor  having  a  con- 
tract for  road  work  under  the  provisions 
of  the  Road  District  Improvement  Act  of 
1907.— Hunt  V.  Continental  Nat.  Bank,  45 
Cal.  App.  678,  188  Pac  300. 

68.  Same -»  Materialman's  lien— .Stop-ao- 
tlce — Effect  of. — In  a  case  in  which  A  en- 
tered into  m  contract  with  the  county  for 
the  construction  of  a  certain  highway  im-. 
provement  for  which  A  was  to  receive  a 
designated  amount  in  bonds  and  A  com- 
pleted the  work,  which  was  accepted  by 
the  board  of  supervisors,  and  the  bonds 
were  Issued  and  the  proper  fund  created  for 
their  payment  and  all  the  bonds  were  de- 
livered to  A  with  the  exception  of  bonds 
for  the  amount  of  four  thousand  dollars 
which  remained  in  the  hands  of  the  county 
treasurer  and  B  by  agreement  with  A  fur- 
nished teams,  tools,  and  other  appliances 
required  in  the  construction  of  the  said 
Improvement,  and  before  A  had  completed 
the  contract  and  it  had  been  accepted  by  the 
board  of  supervisors,  and  while  said  four 
thousand  dollars  in  bonds  remained  in  the 
possession  of  the  county  treasurer,  B 
served  a  notice  in  proper  form  upon  said 
county    and    the    treasurer    thereof   of  his 
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•claim  and  demanded  that  a  sufficient  amount 
of  said  four  thousand  dollars  in  bonds  be 
ivlthheld  from  the  contractor  to  satisfy  his 
said  claim;  the  service  of  this  notice 
amounting  to  an  equitable  erarnishment  of 
the  said  four  thousand  dollars  in  bonds 
remaining:  due  to  the  contractor  from  the 
county  but  in  the  possession  of  the  county 
treasurer,  under  the  provisions  of  the  above 
section. — Stansbury  v.  Frazer,  —  Cal.  App. 
— ,  189  Pac.  495,  following:  the  doctrine  in 
Miles  V.  Ryan,  172  Cal.  205,  167  Pac  5;  Gold- 
tree  v.  City  of  San  Diego,  8  Cal.  App.  609, 
97  Pac.  216;  Olson-Mahoney  LfUmber  Co.  v. 
.i:>unne  Invest.  Co.,  80  Cal.  App.  8S2,  159  Pac. 
178;  Associated  Oil  Co.  v.  Commary-Peter- 
aon  Co.,  32  Cal.  App.  582,  163  Pac.  702. 

As  to  ■top-notlcc«  Kencrally*  see  pars.  72- 
94,   this  note. 

00.  Sekool  district  —  liiabUlty  of.  —  Pres- 
entation of  claims  of  materialmen  can 
create  no  liability  against  school  district. — 
Long  Beach  S.  Dist.  v.  Lutge,  129  Cal.  409, 
413.  62  Pac.  36.  See  Newport  Wharf  & 
Lumber  Co.  v.  Drew,  125  Cal.  585,  589,  68 
Pac.  187. 

70.  School  district  is  not  subject  to  gar- 
nishment of  funds  by  notice  under  this  sec- 
tion.— Skelly  V.  Westminster  School  Dist., 
103  Cal.  652.  655,  37  Pac.  643;  Board  of  Edu- 
cation V.  Blake,  4  Cal.  Unrep.  891,  38  Pac. 
536.  537.  See  Bates  v.  Santa  Bkrbara 
County,  90  Cal.  543,  27  Pac.  488. 

As  to  rislftt  off  aet-olK  by  owner,  see,  ante, 
9  1183  and  note  par.  518. 

71.  Statcmeiit  of  Itcma. — It  Is  unneces- 
sary to  state  speciflcally  in  claim  of  liens 
kind  of  materials  furnished  or  price  of 
several  items.  Claim  is  sufficient  under 
special  contract  to  pay  for  material  fur- 
nished where  it  would  be  sufficient  as  state- 
ment in  complaint  upon  indebitatus  assump- 
sit, or  debt. — McClain  v.  Hutton,  181  Cal. 
132.  136.  61  Pac.  273.  63  Pac.  182.  622.  See 
Brennan  v.  Swasey,  16  Cal.  141,  76  Am. 
Dec.  507;  Sheldon  v.  Meeks,  17  Cal.  129; 
Davis  V.  Livingston,  29  Cal.  283,  287;  Tred- 
Innick  V.  Red  Cloud  Consol.  Min.  Co.,  72  Cal. 
78.  84,  13  Pac.  152;  Jewell  v.  McKay,  82 
Cal.  144,  150.  23  Pac.  139. 

72.  Stop-notice— Aaslirnment  by  contrac- 
tor of  Instnlmcnt  to  become  due— Priority 
vnder  notice. — In  the  case  of  an  assignment 
by  a  subcontractor  under  a  contract  for 
the  erection  of  a  building  for  a  school  dis- 
trict of  his  claim  for  work  and  labor,  made 
prior  to  the  date  upon  which  an  instalment 
payable  to  the  original  contractor  became 
due,  does  not  prevent  another  claimant, 
under  the  provisions  of  the  above  section, 
from  intercepting  the  money  by  a  stop-no- 
tice given  prior  to  the  maturity  and  date  of 
payment  of  such  instalment,  and  the  right 
of  such  latter  claimant  is  superior  under 
his  stop-notice  to  that  of  the  assignee  of 
the  subcontractor.  —  Southern  California 
Electric  Co.  ▼.  McDonald.  178  Cal.  386.  sub 
nom.  Southern  California  Electric  Co.  v. 
Grant,  178  Pac.  760. 


73.  Same — ^Demand  by  owner  ffor  service 
of^Scrvlce  of  demand— Party  a  corporation* 

— In  a  case  in  which  the  materialman  sup- 
plying a  subcontractor  is  a  corporation, 
service  of  a  demand  for  the  stop-notice 
made  upon  the  credit  manager  of  the  cor- 
poration is  sufficient,  since  it  constitutes  a 
demand  upon  an  agent  of  a  corporation  who 
is  in  charge  of  a  particular  branch  of  its 
business,  on  a  matter  relating  to  such 
branch  and  in  the  ordinary  course  thereof. 
— N.  O.  Nelson  Mfg.  Co.  v.  Rush,  178  Cal. 
669,  174  Pac.  827. 

74.  Same— -Same— -Validity    off    provision. 

— The  provision  of  the  above  section  to  the 
effect  that  any  person  who  shall,  on  the 
written  demand  of  the  owner,  refuse  to  give 
the  stop-notice  therein  prescribed,  shall 
thereby  deprive  himself  of  the  right  to 
claim  a  lien,  is  not  unconstitutional,  as 
operating  to  deprive  persons  furnishing' 
materials  or  bestowing  labor  upon  a  build- 
ing of  a  lien  given  them  by  section  15  of 
article  XX  of  the  constitution,  it  being 
nothing  more  than  a  reasonable  and  Just 
regulation  of  the  exercise  of  the  consti- 
tutional right  to  a  lien,  which  the  legisla- 
ture has  the  right  to  make  in  the  exercise 
of  its  police  powers. — N.  O.  Nelson  Mfg.  Co. 
v.  Rush,  178  Cal.  669,  174  Pac.  327. 

75.  Same— Effect    off   code    amendment. — 

The  provisions  of  the  above  section,  as 
amended  in  1911,  do  not,  save  at  the  option 
of  the  owner,  secure  unto  persons  giving 
the  requisite  notice  an  equitable  garnish- 
ment upon  the  moneys  due  or  to  become 
due  the  contractor. — ^Hornlein  v.  Bohlig,  37 
Cal.  App.  646,  174  Pac.  697,  following  the 
doctrine  in  Hubbard  ▼.  Jurian,  85  Cal.  App. 
767,  170  Pac.  1093. 


76.  Same— Effect    of    notice    can    not    be 

prevented  by  contractor  as  to  any  payments 
that  may  mature  after  it  is  given,  but  its 
effect  upon  payments  that  have  matured 
before  notice  is  given,  but  which  have  not 
been  made, 'is  to  be  determined  by  rights  of 
contractor  with  reference  to  such  payments. 
If  he  is  still  entitled  to  demand  them  from 
owner,  such  payments  are  Intercepted  by 
notice,  but  If  he  has  already  assigned  them 
to  third  party  notice  will  be  inoperative  to 
prevent  payment  to  such  party. — Newport 
Wharf  &  Lumber  Co.  v.  Drew,  125  Cal.  585. 
689.  68  Pac.  187.  See  Bates  v.  Santa  Barbara 
Co..  90  Cal.  543.  27  Pac.  488;  First  Nat.  Bank 
V.  Perris  Irr.  Dist.,  107  Cal.  66.  40  Pac.  45. 

77.  Snmc -^  Enforcement  of  lIcn-^Rcme- 
*les. — The  remedy  by  stop-notice,  under  the 
provisions  of  the  above  section,  is  entirely 
distinct  from,  and  disconnected  with,  the 
remedy  by  perfecting  and  enforcing  a  lien 
upon  property  under  section  1188,  ante;  de- 
cision relating  to  the  apportionment  of  pro- 
ceeds in  foreclosure  suits  do  not  apply  to 
the  application  of  funds  intercepted  by  a 
stop-notice. — Southern  California  Electric 
Co.  v.  McDonald.  178  Cal.  886,  sub  nom. 
Southern  California  Electric  Co.  ▼•  Grant, 
173  Pac.  760. 
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7&  Sam«  —  Eqnltablc  lien,  sarBlahmeBt, 
or  a«aIsitm«Bt« — ^Whether  notice  under  above 
section  results  In  establishing:  equitable 
erarnlshment  or  assigrnment,  or  confers  an 
equitable  lien,  or  is  In  form  of  equitable 
subrogation  regulated  by  statute,  right  to 
control  and  direct  funds  remaining  In  hands 
of  owner  is  as  distinct  and  Independent  as 
right  to  file  and  enforce  lien.  It  is  Remedy 
entirely  disconnected  from  and  additional 
to  remedy  of  lien  upon  building,  and  should 
be  regarded  with  favor  by  court. — Weldon 
V.  Superior  Court,  1S8  Cal.  427,  480.  71  Pac. 
602.  See  Bates  v.  Santa  Barbara  County, 
90  Cal.  648.  27  Pac.  488;  First  Nat.  Bank  ▼. 
Perris  Irr.  Dlst,  107  Cal.  66,  66,  40  Pac.  46; 
Blanch!  v.  Hughes,  124  Cal.  24.  27,  66  Pac 
610. 

79.  Same  —  Failure  off  natcrlalmam  to 
■erTo— Loss  of  lien. — In  a  case  in  which  a 
materialman  for  a  subcontractor,  after  hav- 
ing been  served  by  the  owner  of  the  build- 
ing, which  was  under  construction,  with  a 
demand  that  he  should  give  the  owner  the 
stop- notice  provided  for  in  the  above  sec- 
tion, and  who  falls  to  give  such  stop-notice, 
is  deprived  of  the  right  to  claim  any  lien 
for  any  part  of  the  materials  furnished  to 
such  subcontractor. — ^N.  O.  Nelson  Mfg.  Co. 
V.  Rush,  178  Cal.  669.  174  Pac.  827. 

80.  Same— *Llmltatlom  off  reeovery« — ^Rem- 
edy provided  by  above  section  for  garnish- 
ing moneys  of  contractor  in  hands  of  owner 
being  limited  to  cases  In  which  property 
may  be  subject  to  lien,  owner  is  not  re- 
quired, upon  receiving  notice  prescribed  by 
above  section,  to  withhold  from  contractor 
any  moneys  In  his  hands  except  for  mate- 
rials furnished,  or  labor  performed  upon 
property. — Blanchl  v.  Hughes,  124  Cal.  24, 
28,  66  Pac.  610;  Kruse  v.  Wilson,  8  Cal.  App. 
91.  84  Pac.  442. 

81.  Same— Homey  not  dvc— Constmetlom 
off  aeetloM. — ^The  provisions  of  the  above  sec- 
tion make  a  stop^notice  effective  as  to  any 
money  subsequently  falling  due  under  the 
contract,  without  any  provision  that  the 
money  be  due  at  the  time  of  the  giving  of 
the  notice,  or  that  the  notice  shall  be  effec- 
tive only  as  to  mooey  falling  due  next  after 
the  use  In  the  building  of  materials  fur- 
nished on  account  of  which  the  notice  is 
given. — Puller  v.  Towne,  184  Cal.  89,  198 
Pac.  88,  approving  doctrine  in  Diamond 
Match  Co.  V.  Silberstein,  166  Cal.  282,  131 
Pac.  874. 

82.  Same— MvBlclpal  flmproTemeat. — Un- 
der the  provisions  of  the  above  section  en- 
abling any  of  the  persons  mentioned  in 
section  1183,  ante,  to  give  '*withhoId-no- 
tlce,"  this  privilege  Is  restricted  to  such  of 
the  persons  named  in  such  section  as  for 
"performed  labor  or  furnished  materials" 
and  does  not  Include  a  person  who  rented  to 
a  contractor  a  steam  shovel  to  be  used  in 
the  performance  of  public  work  who.  If  the 
work  had  been  on  private  property,  would 
have   had    a    lien    under    the   provisions    of 


section  1188.  ante. — City  of  Los  Angeles  v. 
Kautz.  89  Cal.  App.  702,  179  Pac.  716. 


Same  —  Necessity    off    motlce^ — ^As  to, 

see  Kruse  v.  Wilson.  8  Cal.  App.  91,  84  Pac. 
442. 

84.  Same— PayBiemt  to  eomtraetor  affter-* 
Bffeet  off  code  aaiemdiBeBt* — ^Under  the 
amendment  of  1911  to  the  above  section, 
providing  that  it  shall  be  unlawful  for  the 
owner  to  withhold  from  the  contractor  suffi- 
cient money  due.  or  that  may  become  due 
to  the  contractor  to  answer  the  claim  of 
any  lien  for  labor  or  materials  furnished 
to  the  contractor,  is  not  mandatory  upon  the 
owner  to  withhold  payment  after  notice, 
and  the  doctrine  of  "premature  payments" 
as  formerly  applied  In  mechanics'-llen 
cases  has  no  application  in  such  a  case. — 
Hubbard  v.  Jurian.  86  Cal.  App.  767,  170  Pac. 
1098. 
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8B.  Same— •Paryooe  off« — ^Personal  notice 
provided  in  this  section  is  for  purpose  in- 
dicated by  statute,  to. compel  owner  to  with- 
hold pas^menta  due  contractor  for  better 
security  of  materialmen,  etc.  Such  notice 
Is  not  necessary  where  there  is  no  contract, 
and  no  payments  to  stop. — Davies  Hender- 
son Lumber  Co.  ▼.  Oottachalk.  81  CaL  641, 
644,  22  Pac.  860. 

80.  Same— PvUte  bvfldlBS^-WttUioMtag 
payment  ffrom  coBtmetor  to  meet  daioM  for 
labor,  ete< — ^Mechanic  or  materialman  may 
give  owner  of  public  building,  upon  which 
he  has  performed  labor  or  for  which  he  has 
furnished  material,  written  notice  of  his 
claim,  and  owner  must  withhold  fund  from 
contractor  for  work  which  he  agreed  to  do 
but  which  laborer  has  actually  performed, 
and  this  right  to  plaim  is  not  dependent 
upon  legality  of  contract  between  owner 
and  contractor,  nor  is  it  dependent  upon 
right  to  lien  by  contractor. — Bates  v.  Santa 
Barbara  County.  90  Cal.  548,  647,  27  Pac. 
438. 

87.  Same— RecordlBg  Bot  meeesMiry* — ^No- 
tice to  owner  which  may  be  given  under 
above  section,  as  amended  in  1885,  stating 
claims  and  "amount  In  value  as  near  as 
may  be,"  etc..  is  not  notice  of  lien,  which 
is  to  be  recorded.  Such  notice  to  owner  is 
extra  precaution  on  claimant's  part,  and  it 
is  optional  with  him  whether  to  give  it  or 
not. — ^Jewell  v.  McKay.  82  Cal.  144,  149,  23 
Pac.  139. 

88.  Under  provisions  of  above  section  and 
section  1188,  ante,  whether  contract  is  re- 
corded or  not,  if  proper  notice  is  given,  and 
if  sufficient  m.oney  Is  then  due  upon  con- 
tract, or  afterwards  becomes  due  from 
owner  to  contractor  to  pay  claim  for  mate- 
rials furnished,  it  Is  duty  of  owner  to  with- 
hold same  from  contractors,  and  material- 
man is  entitled  to  have  his  claim  for  Hen 
therefor  enforced. — Ruas  Lumber  &  Mill  Co. 
V.  Garrettson.  87  Cal.  689,  594.  26  Pac.  747. 

80.  Same -»  School  property  —  Right  off 
traateesd — ^Under  the  provisions  of  the 
above  section  as  amended  in   1911,  provid- 
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ins  that  upon  the  irivlnsr  of  a  notice  to  with- 
hold, the  owner  of  property  not  subject  to 
mechanics'  liens  shall  withhold  from  the 
contractor  sufficient  money  to  cover  the 
claim  embraced  in  the  notice,  a  school  dis- 
trict is  Justified  in  refusing:  to  issue  its  war- 
rant for  the  balance  due  the  contractor  on 
the  construction  of  a  school  buildinsr,  where 
prior  to  the  demand  for  the  issuance  of 
the  warrant,  the  district  has  been  served 
xrith  withhold-notices  by  laborers  and  ma- 
terialmen who  performed  labor  and  fur- 
nished material  for  the  building^. — Sweeney 
V.  Board  of  Trustees,  88  Cal.  App.  881,  166 
Pac.  42. 

90.  Same— Service  before  Instalmeiit  Ave 
^-Priority  of  elalms« — ^A  person  furnishing 
material  or  bestowinir  work  to  a  subcon- 
tractor on  a  bulldinff-contract  for  the  erec- 
tion of  a  school  building:  for  a  school  dis- 
trict, who  serves  a  stop-notice  for  the 
amount  of  his  claim  prior  to  the  date  on 
which  an  instalment  is  due  to  the  contrac- 
tor, under  the  oriirinal  contract,  is  entitled 
under  the  provisions  of  the  above  section, 
to  a  preference  in  payment  for  the  amount 
of  his  claim  to  a  claimant  furnishing  other 
labor  and  material  to  the  subcontractor 
■ervingr  a  stop-notice  as  the  maturity  of 
the  instalment. — Southern  California  Elec- 
tric Co.  V.  McDonald,  178  Cal.  886,  sub  nom. 
Southern  California  Electric  Co.  v.  Grant, 
178  Pac.  760. 

•1.  Same  Snbeoa tractors,  Im  abseaee  off 
notice,  must  rely  upon  personal  responsibil- 
ity of  contractor,  and  twenty-five  per  cent 
of  whole  contract-price  required  to  be  re- 
tained for  thirty-five  days  after  comple- 
tion of  work. — ^Dunlot>  v.  Kennedy,  4  Cal. 
Unrep.  196,  84  Pac.  98,  94. 

M.  Same— Soflcieacy  off— Acceptance  off 
order  off  comtractor*^ — An  order  on  the  owner 
given  by  a  contractor  to  a  subcontractor, 
and  by  the  latter  presented  to  the  owner 
for  acceptance,  is  sufficient  notice  to  the 
owner  to  entitle  such  owner  to  withhold  the 
amount  from  the  contractor  as  provided  for 
in  the  above  section. — Suhr  v.  Metcalfe,  88 
Cal.  App.  69,  164  Pac.  407. 

Aa  to  avfllclency  off  stop-aoticc,  see,  also, 
par.  97,  this  note. 

•S.  Same— Time  off^ — Notice  may  be  ef- 
fectually g:lven  so  long  as  money  Is  owed 
to  contractor  himself,  although  time  when 
it  should  have  been  paid  is  passed. — First 
Nat.  Bank  v.  Perris  Irr.  Dist.,  107  Cal.  66, 
61,  40  Pac.  46.  See  Board  of  Education  v. 
Blake,  4  CaL  Unrep.  891,  88  Pac.  686. 


Same— Vlolatioa  off  doty  to  wltkhold 
poyBfteat»— Release  off  •vretlco. — The  sure- 
ties on  the  bond  of  a  building  contractor 
are  discharged  from  liability  by  the  owner's 
failure  to  comply  with  his  duty,  under  the 
provisions  of  the  above  section,  to  protect 
the  sureties  by  withholding  payment  of 
unpaid  instalments,  where  stop-notices  or 
notices  to  withhold  are  served  upon  him  as 
provided  in  the  above  section. — Sllbersteln 
V.    Kitrick,    86   Cal.    App.    91,    169    Pac.    260. 


following  the  doctrine  in  Keissig  v.  Alls- 
paugh.  91  Cal.  App.  231,  13  L.  R.  A.  418,  27 
Pac.  666. 

As  to  daty  off  owaer  to  withhold  paymeat 
oa  receipt  off,  see  par.  82,  this  note. 

96w  Street  improvemeat  act  off  IMl— 
Rights  off  laborers  aad  materialmea. — ^Un- 
der the  provisions  of  the  street  improve- 
ment act  of  1911,  persons  performing  labor 
and  furnishing  materials  in  the  perform- 
ance of  the  work,  have  no  rights  against 
the  moneys  or  bonds  due  under  the  contract 
on  the  completion  of  the  work,  but  are  lim- 
ited to  a  personal  recovery  against  the 
contractor  and  to  a  recovery  upon  his  bond 
for  payment  of  their  claims,  and  therefore 
there  Is  no  subrogation  of  their  rights  of 
liens  upon  such  moneys  or  bonds. — Adamson 
V.  Paonessa,  180  Cal.  167,  179  Pac.  880. 

86.     Sohstaatlal   eompllaacc   wltk   statvte 

is  sufficient  in  statement  of  claim  of  lien.^ 
Russ  Lumber  &  Mill  Co.  v.  Garrettson,  87 
Cal.  689,  694,  26  Pac.  747. 

07.  Svfllclency  off  aotice  to  vrltkhold-^ 
Acceptance  by  owaer«^ — An  order  on  the 
owner,  given  by  the  contractor  to  a  sub- 
contractor, presented  to  and  accepted  by 
the  owner,  is  a  sufficient  notice  to  withhold 
within  the  requirements  of  the  above  sec- 
tion.— Suhr  V.  Metcalf,  88  Cal.  App.  69,  164 
Pac.  407. 

See,  also,  par.  92,  this  note. 

98.  Trvstees  off  state  aayloBft— Moaeya  la 
haada  off, — ^Effect  of  notice  under  above  sec- 
tion given  to  trustees  of  state  asylum  for 
insane  and  inebriates,  for  labor  and  mate- 
rials furnished.  Is  to  intercept  In  hands  of 
such  trustees  any  moneys  to  which  con- 
tractor is  entitled,  and  to  operate  as  gar- 
nishment of  moneys  In  favor  of  laborers 
and  materialmen  where  contractor  fails  to 
meet  such  payment  and  amounts  are  due  to 
him  upon  building-contract —Newport 
Wharf  St  Lumber  Co.  v.  Drew,  126  Cal.  686, 
689,  68  Pac.  187. 

M.  Uakaowa  order. — St!atute  requires 
statement  of  name  of  owner  or  reputed 
owner,  if  known.  If  name  is  not  known 
claim  is  sufficient  if  it  is  silent  on  subject. 
— West  Coast  Lumber  Co.  v.  Newkirk,  80, 
Cal.  276,  277,  22  Pac.  281;  Corbett  v.  Cham- 
bers, 109  Cal.  178,  188,  41  Pac.  878;  McClain 
V.  Hutton,  181  Cal.  182,  188,  61  Pac.  278,  68 
Pac.  182,  622. 

lOOw  Verlflcatloa. — Signature  and  certifi- 
cate of  magistrate  fixes  matter  of  verifica- 
tion as  to  person  sworn,  and  verification  Is 
sufficient  where  signed  by  affiant  and  mag- 
istrate, even  though  name  of  affiant  is  not 
inserted  in  blank  at  beginning  of  verifica-. 
tion. — San  Diego  Lumber  Co.  v.  Wooldredge, 
90  Cal.   674,  679,  27  Pac.  481. 

101.  Void  contract- Amovat  doe  lauMatc- 
rial. — Materialmen  and  laborers  may  recover 
without  regard  to  amount  due  upon  con- 
tract where  such  contract  is  void  for  mate- 
rial non-conformity  with  statute. — San  Di- 
ego Lumber  Co.  v.  Wooldredge,  90  CaL  674, 
678,  27  Pac.  431. 
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102.  Lienors  may  recover,  althougrh  con- 
tract is  not  rendered  void,  irrespective  of 
amount  due  to  contractor,  as  upon  contract 
which  shall  be  deemed  to  have  been  made 
at  personal  instance  and  request  of  per- 
son contracting  with  contractor,  and  for 
value  of  labor  or  materials. — San  Diego 
Lumber  Co.  ▼.  Wooldredge,  90  Cal.  574,  679, 
27  Pac.  431. 


lOS.     Same  —  Bffeet  ^  SnbeoBtmetors.    l*- 
borenit    and    materlalmem    ahall    have    Ilea 

where  contract  is  wholly  void,  precisely  aa 
if  no  contract  had  ever  been  made  between 
owner  and  contractor,  as  in  such  cases  ma- 
terial is  deemed  furnished  and  work  done 
at  special  instance  and  request  of  owner. — 
Kelloerer  v.  Howes,  81  Cal.  170.  177,  6  L.  R.  A. 
688.  22  Pac.  609. 


§  1184a.    TIME  OF  OOMMENOINO  ACTION.    No  action  to  enforce  the 

payment  of  any  such  claim  shall  be  commenced  against  the  owner,  nor  against 

the  state  or  any  public  board,  commission,  or  officer  thereof,  nor  against  any 

political  subdivision  of  the  state  or  the  disbursing  officer  thereof  whose  duty  it 

is  to  make  payments  under  provisions  of  such  contract,  prior  to  the  expiration 

of  the  peripd  within  which  claims  of  lien  must  be  filed  for  record,  as  prescribed 

by  section  one  thousand  one  hundred  eighty-seven  of  this  code,  nor  shall  any 

such  suit  be  commenced  later  than  ninety  days  following  the  expiration  of  such 

period.    Any  number  of  persons  who  have  given  such  notices  may  join  in  the 

same  action  and  when  separate  actions  are  commenced  the  court  first  acquiring 

jurisdiction  may  consolidate  them.    Upoji  the  demand  of  the  owner  the  court 

shall  require  all  claimants  to  the  moneys  withheld  by  the  owner  in  response  to 

such  notices  to  be  impleaded  in  said  action,  to  the  end  that  the  respective  rights 

of  all  parties  may  be  adjudicated  and  settled  therein. 

History:      Enactment  approved   May  10,   1919,  Stats,  and  Amdts. 
1919,  p.  463.     In  effect  July  22,  1919. 

§  1184b.    PRO  RATA  DISTRIBTTTION  WHEN  MONEYS  INSUFFICIENT. 

In  the  event  the  moneys  so  withheld  by  the  owner  shall  be  insufficient  to  pay 

in  full  the  valid  demands  of  all  the  persons  by  whom  such  notices  were  given, 

the  same  shall  be  distributed  among  such  persons  in  the  same  ratio  that  their 

respective  claims  bear  to  the  aggregate  of  such  valid  demands.    Such  pro  rata 

distribution  of  said  moneys  shall  be  made  among  the  persons  entitled  to  share 

therein,  without  regard  to  the  order  of  priority  in  which  their  respective 

notices  may  have  been  given  or  their  respective  actions,  if  any,  commenced. 

History:    Enactment  approved  May  10,  1919,  Stats,  and  Amdts.  1919, 
p.  463.     In  effect  July  22,  1919. 


§  1184c.  RIGHT  TO  RECOVER  DEFICIT.  Nothing  contained  in  the  three 
preceding  sections  shall  be  construed  to  impair  in  any  manner  the  right  of  any 
person  by  whom  such  notice  has  been  given  to  recover  from  the  contractor  and 
the  surety  or  sureties  upon  his  bond  any  deficit  that  may  remain  unpaid  after 
such  pro  rata  distribution,  in  an  action  commenced  under  the  provisions  of  an 
act  entitled  **An  act  to  secure  the  payment  of  the  claims  of  materialmen, 
mechanics,  or  laborers,  employed  by  contractors  upon  state,  municipal,  or 
other  public  work,"  approved  March  27,  1897,  and  the  acts  amendatory  thereof 
and  supplemental  thereto ; 

[False  dainis.]  provided,  that  any  person  who  shall  wilfully  give  a  false 
notice  of  his  claim  to  the  owner  or  who  shall  wilfully  include  in  his  claim 
work  or  materials  not  performed  upon  or  furnished  for  the  property  described 
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in  such  notice  shall  forfeit  all  right  to  participate  in  the  distribution  of  such 
moneys. 

History:     Enactment  approved  May  10,  1919,  Stats,  and  Amdts.  1919, 
p.  464.    In  effect  July  22,  1919. 


§  1185.    WHAT  INTEREST  IN  THE  LAND  SUBJECT  TO  THE  LIEN.  The 

land  upon  which  any  building,  improvement,  well  or  structure  is  constructed, 
together  with  a  convenient  space  about  the  same,  or  so  much  as  may  be 
required  for  the  convenient  use  and  occupation  thereof,  to  be  determined  by  the 
court  on  rendering  judgment,  is  also  subject  to  the  lien,  if  at  the  commence- 
ment of  the  work,  or  of  the  furnishing  of  the  material  for  the  same,  the  4and 
belonged  to  the  person  who  caused  said  building,  improvement,  well  or  struc- 
ture to  be  constructed,  altered  or  repaired,  but  if  such  person  owned  less  than 
fee  simple  estate  in  such  land,  then  only  his  interest  therein  is  subject  to  such 
lien,  except  as  provided  in  section  eleven  hundred  and  ninety-two  of  this  code. 

History:  ESnacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  351;  February  23,  1899,  Stats,  and  Amdts. 
1899,  p.  24;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1316. 


MECHANICS'     LIEN  —  INTEREST     IN 
LAND  SUBJECT  TO  LIEN. 

1.  Agency — Evidence  of. 

2.  Amount  of  land  to  be  made  subject  of 

lien. 

8.  Same — Construction  of  section. 
4,5.  Same — Findings. 

6.  Same — ^Pleading. 

7.  Conflict  of  sections. 

8.  Construction  of  section — Intention  of 

legislature. 

9.  Same — Land  subject  to  lien. 
10.  Same— Theory  of  law. 

11- 13.  Destruction  of  building  by  fire. 

14.  Homestead. 

15.  Hotel-— What  included. 
16, 17.  Interest  subject  to  lien. 

18.  Same  —  False    representation   as    to 

ownership  of  land. 

19.  Materials  must  be  used  in  building. 

20.  Mine  is  a  structure. 

21.  Oil-well. 

22.  Ownership — Allegations   in  eomplaint. 

23.  Temporary  building. 

24.  Watchman  of  mine. 

Bee,  ante,  f  1188  and  note. 

1.  AReBcy— BrldcBce  of. — General  repu- 
tation in  vicinity  that  person  acted  as  agrent 
of  owner  and  that  he  was  generally  sup- 
posed to  be  such  agrent,  is  not  competent 
evidence  of  agrency,  but  where  such  incom- 
petent evidence  is  admitted  without  ob- 
jection, question  of  its  incompetency  can 
not  be  considered  under  specification  that 
evidence  was  insufflclent  to  prove  fact. — 
Williams  V.  Hawley,  144  Cal.  97,  99,  108,  77 
Pac.  762.  See  McCloud  v.  O'Neal,  16  Cal. 
892,  898;  Pierce  v.  Jackson,  21  Cal.  636,  641; 
Tcbbs  v.  Weatherwax,   28  Cal.  58,   60;  Jan- 


son  V.  Brooks,  29  Cal.  214;  Wriffht  ▼.  Rose- 
berry,  81  Cal.  87,  91,  22  Pac.  886. 

&  AmovBt  of  land  to  be  made  evbiect  of 
lien  is  an  issuable  fact,  and  can  be  deter- 
mined by  cour^  only  when  such  issue  is 
presented  by  pleadingrs. — Willamette  Steam 
Mills  Co.  V.  Kremer,  94  Cal.  205,  211,  29 
Pac.  683.  See  Green  v.  Chandler,  64  Cal. 
626,  627. 


5.  Baate  ^- Cosetrvetlom  of  seetloM.^ — Ex- 
pression "the  land  upon  which  any  build- 
ins  ...  is  constructed,  together  with 
convenient  space  about  same,  or  so  much  as 
may  be  required  for  convenient  use  and 
occupation  thereof,"  should  be  construed  to 
mean  such  space  or  area  of  land  as  is  nec- 
essary to  enjoyment  of  building  for  pur- 
pose in  view  in  Its  construction. — Tunis  v. 
Lakeport  Agrricultural  Park  Assoc,  98  Cal. 
285,  286,  38  Pac.  68. 

4.  Same— Findlmsa. — Failure  of  court  to 
define  exact  amount  or  extent  of  land  nec- 
essary for  bulldins  does  not  invalidate  de- 
cree, and  does  not  render  flndingrs  and  Judgr- 
ment  indefinite  and  uncertain  as  to  what 
property  is  to  be  sold  by  sherifT  in  execu- 
tion of  lien. — Sidlingrer  v.  Kerkow,  82  Cal. 
42,  46,  22  Pac.  982.  See  TIbbets  y.  Moore,  28 
Cal.  208,  213. 

A«  to  flndlBSS  Kenerallyr  see,  ante,  f  1188. 
note  pars.  2^59-267. 

6.  Finding:  that  whole  of  parcel  of  land 
with  appurtenances  was  required  for  con- 
venient use  and  occupation  of  mill,  etc..  held 
outside  of  any  Issues  made  in  case,  and  un- 
sustained  by  evidence,  and,  therefore,  not 
sufficient  to  support  Judgrment.— ^reen  v. 
Chandler,  64  Cal.  626,  627.  See  Morenhaut 
V.  Barrota.  42  Cal.  691,  606;  DeVoe  v.  DeVoe, 
61  Cal.  643. 

«.  Same  —  Pleadlms^ — ^Land  upon  which 
buildlngr  is  constructed  is  necessarily  sub- 
ject to   lien   to  extent  of  owner's  interests 
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therein,  but  if  plaintiff  would  claim  that 
more  than  that  is  required  for  convenient 
use  and  occupation  of  building,  and  ask  for 
sale  of  same  in  satisfaction  of  his  lien,  he 
must  make  appropriate  averments  there- 
for.— Willamette  Steam  Mills  Co.  v.  Kre- 
mer,  94  Cal.  206,  211,  29  Pac.  633. 

7.  Conflict  of  ■ectloBB. — Provisions  of 
above  section  and  section  1183,  ante,  and 
section  1192,  post,  can  be  reconciled  consist- 
ently by  fair  construction  of  words  used 
under  each  section.  Such  provisions  mean: 
if  the  person  who  caused  building^  to  be 
constructed  owned,  when  work  was  com- 
menced, or  materials  for  same  furnished, 
less  than  fee-simple  estate  in  land  to  be 
charered  with  lien,  then  only  his  interest 
in  land  is  subject  to  such  lien;  provided, 
however,  that  if  building  was  constructed 
with  knowledge  of  owner  of  fee,  or  person 
having:  or  claiminsr  any  interest  therein, 
such  building:  shall  be  held  to  have  been 
constructed  at  instance  of  such  owner  or 
person  having  or  claiming  any  interest 
therein,  and  interest  owned  or  claimed  shall 
be  subject  to  any  lien  filed  in  accordance 
with  provisions  of  this  chapter,  unless  such 
owner  or  person  shall  within  three  days 
after  he  shall  obtain  knowledge  of  con- 
struction, give  notice  above  referred  to, — 
West  Coast  Lumber  Co.  v.  ^ewkirk.  80  Cal. 
276,  278,  22  Pac.  281. 

As   to   coMstmetloB   of   scetlon   generaUy* 

see,  ante,  f  1183,  note  pars.  122-163. 

As  to  eonstractlom  of  scetloa  as  to  amovMt 
of  laad  iMclvflefl*  see  par.  8,  this  note.- 

8.  Coastraetlom  of  aeetlo*— iBtentlon  of 
legislature  was  to  make  lien  on  building 
principal  thing,  and  lien  upon  land  upon 
which  it  is  situated  incident  of  completion 
of  building. — Humboldt  Lumber  Mill  Co.  v. 
Crisp,  146  Cal.  686,  688,  106  Am.  St.  Rep.  76, 
2  Ann.  Cas.  811,  81  Pac.  80. 

As  to  eoMstractioB  of  scetloa  geMerally, 
see,  ante,  f  1188,  note  pars.  122-168. 

9.  Same— Lanfl  svbject  to  Ilea* — The  lien 
upon  the  lanh  is  an  incident  to  the  lien  upon 
the  building  as  provided  in  section  1188, 
ante.  The  lien  herein  is  limited  to  the  in- 
terest of  the  person  who  caused  the  build- 
ing to  be  constructed,  but  by  section  1192, 
post,  the  interest  of  other  persons  who 
with  the  knowledge  of  the  construction  fail 
to  disclaim  is  also  subjected  to  the  lien. — 
Hammond  Lumber  Co.  v.  Brown,  166  Cal. 
193,  131  Pac.  368. 

10.  Same— Tkeory  of  law*^ — ^Mechanics'- 
lien  law  proceeds  upon  theory  that  laborer 
and  materialman  have  equitable  right  to 
follow  their  labor  and  material  into  build- 
ing of  which  they  have  become  component 
parts,  and  have  Hen  on  building  because  it 
contains  in  it  such  labor  and  material,  and 
that  It  is  not  Just  that  owner  shall  succeed 
to  that  labor  and  material  without  seeing 
to  it  that  compensation  is  rendered  there- 
for to  persons  furnishing  the  same. — Hum- 
boldt Lumber  Mill  Co.  v.  Crisp,  146  Cal.  686. 


688.  106  Am.  St.  Rep.  76,  2  Ann.  Caa.  811.  81 
Pac.  30. 

11.  DcstrvctioB  of  bvUdlac  ^T  flrc^ — Un- 
der peculiar  language  of  mechanics' -lien 
law,  lien  has  nothing  to  which  it  can  at- 
tach if  filed  after  destruction  of  building. — 
Humboldt  Lumber  Mill  Co.  v.  Crisp.  146 
Cal.  686,  106  Am.  St.  Rep.  76,  2  Ann.  Caa 
811,  81  Pac.  80. 

12.  If  building  is  destroyed  by  fire  it  is 
impossible  for  court  to  determine  that  any 
land  within  meaning  of  section  "may  be  re- 
quired for  its  convenient  use";  and  in  view 
of  findings  as  to  destruction  of  building  be- 
fore it  was  delivered  to  owner,  and  before 
any  lien  was  filed  and  without  fault  of 
owner,  court  can  not  enter  Judgment  decree- 
ing lien  upon  land. — Humboldt  Lumber  Mill 
Co.  v.  Crisp,  146  Cal.  686.  687,  106  Am.  8t 
Rep.  76,  2  Ann.  Cas.  811,  81  Pac.  80. 

18.  When  building  is  destroyed  before 
completion  there  can  be  no  lien  against 
land  on  which  it  was  being  erected;  reason 
for  binding  land  ceases  with  destruction 
of  building. — Humboldt  Lumber  Mill  Co.  v. 
Crisp,  147  Cal.  686,  689,  106  Am.  St.  Rep.  75. 
2  Ann.  Cas.  811,  81  Pac.  30.  See  Ho.  Holz- 
hour  V.  Meer,  69  Mo.  434;  Shine's  Bzecutriz 
v.  Heimburger,  60  Mo.  App.  174.  N.  J.  Cod- 
dington  y.  Beebe,  81  N.  J.  L.  (2  Vr.)  477. 
Pa.  Presbyterian  Church  ▼.  Stettler,  26  Pa. 
St.  246;  Wigton  St  Brooks'  Appeal,  28  Pa. 
St.  161,  168.  'Wis.  Qoodman  v.  Baerlocher, 
88  Wis.  287,  48  Am.  St.  Rep.  898,  60  N.  W. 
416. 

14.  Homesteafl^ — Sale  of  homestead  un- 
der lien  for  materials  furnished  does  not 
come  within  any  of  exceptions  enumerated 
in  section  1240  Civil  Code. — ^Walah  v.  Mc- 
Menomy,  74  Cal.  866,  361,  16  Pac  17. 


As  to  kowesteafl  exempt  frow  cxecatloa 
or  forced  sale  except  for  flebt  secied  by 
wechanlcs',    laborers'*    Teaflors'    Ucbs,    etc 

see  Kerr's   Cyc.  Civ.   Code,  2d  ed.,    81 1240, 
1241  and  notes. 

IS.  Hotel -^Wliat  laclvded* — ^Race  track 
with  its  training  stables,  grand  stand,  cor- 
rals, and  other  improvements,  although 
they  may  be  necessary  to  create  business 
for  hotel,  club  house  and  saloon,  for  which 
building  in  question  was  constructed,  it 
can  not  be  said  that  they  are  necessary  to 
convenient  use  and  occupation  of  building 
for  hotel  purposes. — Tunis  ▼.  Lakeport 
Agricultural  Park  Assoc.,  98  Cal.  286,  287, 
83  Pac.  68. 


As   to   word  **laiproTcaieatt'*  eoastrvctfoa 

of>  see,  ante,.f  1188  and  note  par.  310. 

16k  Imtcrcst  sabject  to  Ilea. — Any  inter- 
est of  owner  In  lands  is  subject  to  liens 
under  provisions  of  above  section. — ^Parke  & 
Lacy  Co.  v.  Inter  Nos  Oil  St  Devel.  Co.,  147 
Cal.  490,  496,  82  Pac.  61. 

17.  Interest  of  owner  of  fee  as  well  as 
estate  of  owner  of  leasehold  interest  therein 
is  subject  to  lien. — West  Coast  Lumber  Co. 
V.  Newkirk,  80  Cal.  276,  279,  22  Pac.  231. 
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18.  Same  — False  reprceentatlom  as  to 
•^raershflp  off  laad  by  person  contracting 
with  materialman,  latter  will  have  Hen  on 
buildings  for  the  price  of  materials  fur- 
nished and  entering:  Into  the  construction 
of  the  buildlner. — Linck  v.  Meikeljohn,  t 
CaL  App.  506,  84  Pac.  809. 

As  to  proTlsIoBs  off  above  and  sveceedlac 
seetloa  applicable  to  all  property  to  wU^l 
llcBs  mar  attaeb,  see*  post,  8  1186  and  note. 

!».     Matorlals  mvst  be  used  la  baUdlas. 

•—Materials  must  not  only  have  been  used 
in  construction  of  building,  but  they  must 
have  been  by  express  terms  of  contract  fur- 
nished for  particular  buildinir  on  which  lien 
is  claimed;  and,  to  entitle  materialman  to 
enforce  such  lien  at  law,  these  terms  of 
contract  must  be  alleged  and  proved.^ 
Holmes  ▼.  Richet.  66  Cal.  80J.  810,  88  Am. 
Rep.  64. 

Mc  Mlae  Is  a  str«etore  within  meaninff 
of  above  section. — Elm  v.  Chapman,  66  Cal. 
881,  292,  5  Pac.  852. 

»•  Oil-wen^— Assumption  that  "well"  is 
oil-well  can  not  be  surmised  by  corporate 
name  uf  party  where  there  is  no  allei^atlon 
compelling  such  conclusion. — Parke  St  Lacy 
Co.  ▼.  Inter  Nos  Oil  St  DeveL  Co.,  147  CaL 
490,  492,  82  Pac.  61. 


As  to  word  ''well'*  laserted  la  stototo  by 
leadmeat  la  18SS  laelodlms  otl-well,  see, 
ante,  1 1183  and  note  par.  868. 


Owaersbip— Aile^atloas  la  eomplalat* 

▼is.,  that  the  defendant  was  owner  of  the 
well  and  its  appurtenances,  and  that  it  was 
"the  owner  and  holder  of  an  interest  in 
land,"  held  sufficient  to  sustain  Judgment 
subjecting  such  well  and  its  appurtenances 
and  interest  of  owner  in  land  to  Hens,  where 
Judgment  was  adjudged  only  upon  such  in- 
terest.— ^Parke  &  Lacy  Co.  v.  Inter  Nos  Oil  St 
Devel.  Co.,  147  Cal.  490,  496,  82  Pac.  51. 

2S.  Temporary  balldlag. — ^Laborer  is  not 
entitled  to  lien  against  owner  of  tract  of 
land  upon  whose  land  building  constructed 
elsewhere  was  temporarily  placed  without 
knowledge  or  consent  of  such  owner. — 
Fresno  Loan  and  Sav.  Bank  ▼.  Husted,  6 
Cal.  Unrep.  715,  49  Pac.  196,  196. 

24.  Watchman  off  mlae. — Statute  implies 
that  labor  performed  upon  any  mining 
claim,  and  for  which  lien  is  given,  is  labor 
performed  in  course  of  actual  work  of  min- 
ing or  development  of  mining  claim,  and 
this  does  not  include  services  of  watchman 
engaged  In  caring  for  mine  while  It  is 
lying  idle.-~Williams  v.  Hawley.  144  Cal.  97, 
99,  102,  108.  77  Pac.  762. 


§1186.    EFFECT  OF  LIENS.    The  liens  provided  for  in  this  chapter  are 

preferred  to  any  lien,  mortgage,  or  other  encumbrance  which  may  have 

attached  subsequent  to  the  time  when  the  building,  improvement,  or  structure 

was  commenced,  work  done,  or  materials  were  commenced  to  be  furnished; 

also,  to  any  lien,  mortgage,  or  other  encumbrance  of  which  the  lien-holder  had 

no  notice,  and  which  was  unrecorded  at  the  time  the  building,  improvement  or 

structure  was  commenced,  work  done,  or  the  materials  were  commenced  to  be 

furnished. 

History:    Bnacted  March  11,  1872. 


MECHANICS'  LIBNgk— EFFECT  OF 
LIENS,  PBIOBITY. 

!•  Construction  of  seetion  —  Applieatioa 
of  eeetion. 

8.  Lease  —  Improvements  at  expense  of 
lessee. 

8.  Materialman's  lien — Superior  to  sub- 
sequent deed  of  trust. 

4.  Mortgage  —  Advances  after  eonstruo- 
tion  commenced  —  Notice  material 
being  furnished  —  Inferior  to  me- 
ehanics'  lien. 

6.  Same — Effect  of  Civil  Code  on  priority 
of  lien. 

6.  Same— How  rights  of  priority  fixed. 

7,8.  Same  —  Subsequent  —  Mechanics'  lien 
superior  to. 

9yl0.  Same— When  lien  superior. 

11.  Same — ^When  superior  to  lien. 

12.  Owner  as  mortgagee  —  Sufficiency  of 

notice. 
C.  a  p.— 165 


13.  Owner  of  land — ^Protection  from  stat- 
utory lien,  how. 

14, 15.  Test  of  priority  of  Uena. 
See,  ante,  f  1188  and  note. 

1.  CoBStraetloM  of  seetioM  —  Applleatloa 
off  •eetlom. — ProviBions  of  above  and  preced- 
ing section  relate  to  liens  generally  and 
apply  to  all  property  to  which  liens  can 
attach.— Walsh  v.  McMenomy,  74  Cal.  856, 
861,  16  Pac.  17. 

X  Leaae  —  laipvovcBieMta  at  cxpcmMe  of 
leasee^ — ^Land  is  not  protected  from  lien 
where  agreement  is  had  with  lessee  or  con- 
ditional purchaser,  that  improveqaents  must 
be  at  his  cost,  and  that  lessor  or  seller  will 
not  be  liable  for  labor  or  materials. — Ah 
Louis  V.  Harwood,  140  CaL  600,  604.  74  Pac. 
41. 

S.  Mat«rlalmam*to  Ilea— ^apeHor  to  aabae- 
«acat  d«ed  of  traat. — ^In  view  of  the  provi- 
sions of  the  above  section  in  a  case  in 
which  the  construction  of  a  building,  for 
which  lien-claimants  furnished  materials, 
was  beffun  In  September  and  the  lien-claim- 


•  IIM 


MECHANICS*  lilfiNS— EFFECT  OF  LIENS. 


[Pt.III, 


ants  entered  into  their  contract  for  fur- 
nlshlns  such  materials  in  October  of  the 
same  year  and  furnished  material  between 
that  date  and  the  date  of  completion  in 
January  of  the  following  year,  the  liens  of 
the  claimants  attached  on  or  about  Septem- 
ber 15,  and  were  superior  to  a  trust-deed 
executed  October  21,  of  the  same  year. — Saz 
y.  Clark,  180  Cal.  287,  180  Pac.  821. 

4.  Mortsasre  — -  AdTSMces  after  eomstroe- 
tloB  commenced— Notice  material  bclac  far- 
Blwhed— laferlor    to   mechanlcB*    Hen.^ — In    a 

case  in  which  a  mortsragee  and  his  assignee 
after  making  the  original  payment  stipu- 
lated as  made  in  the  mortgage  makes  addi- 
tional optional  pftyments  after  such  mort- 
gagee or  his  assignee  has  actual  notice  that 
material  has  been  furnished  by  mechanics'- 
lien  claimants,  and  had  actual  notice  that 
their  right  to  lien  had  attached  by  reason 
thereof  the  mortgage  Is  to  be  regarded  as 
a  fresh  mortgage  as  to  each  and  every  one 
of  the  optional  payments  thereafter  made 
and  as  such  subject  to  the  liens  of  such 
of  the  materialmen  as  had  commenced  fur- 
nishing material  prior  to  the  time  when  the 
advancement  or  advancements  were  made, 
under  the  provisions  of  the  above  section. — 
W.  P.  Fuller  &  Co.  v.  McClure,  —  Cal.  App. 
— ,  191  Pac.  1027,  approving  the  doctrine  in 
Allen  Co.  v.  Emerton,  108  Me.  221,  79  Atl. 
906;  Finlayson  v.  Crooks,  47  Minn.  74,  49 
K.  W.  898.  845. 

5.  Same— Effect  of  Civil  Code  om  priority 
of  ilea. — Priority  of  Hen  of  mortgage  is  not 
given  under  section  2898,  Civil  Code,  In  dis- 
regard of  provisions  of  above  section. — 
Avery  v.  Clark,  87  Cal.  619,  627,  22  Am.  St. 
Rep.  272,  25  Pac.  919. 

6k  How  rights  of  priority  flxed*^ — ^Rights 
of  mortgagee  and  encumbrancers  with  ref- 
erence to  those  to  whom  provisions  of  code 
concede  Hens  are  fixed  and  determined  by 
above  section. — ^Williams  v.  Santa  Clara 
Min.  Assoc.  66  Cal.  193,  200,  5  Pac.  86. 

T.  Same  -—  Svbsoqnent  meehaalcs'  liens 
are  superior  to  subsequently  dated  trust 
deeds. — Sax  v.  Clark,  180  Cal.  287,  180  Pac. 
821. 

8.  In  a  case  in  which  A  purchased  a  lot, 
title  to  which  prior  to  the  date  of  purchase 
had  vested  in  B,  in  anticipation  of  the  pur- 
chase and  while  negotiations  therefor  were 
pending,  A  entered  into  a  contract  with  C 
whereby  A  undertook  and  agreed  to  erect 
a  dwelling-house  upon  the  lot  for  C,  and 
in  pursuance  of  such  contract  A  entered 
upon  the  lot  and  commenced  the  work  of 
constructing  the  house,  and  four  days  later 
the  property  was  conveyed  to  A  at  which 
time  a  mortgage  thereon  which  A  had 
theretofore  signed  and  acknowledged,  was, 
by  the  party  in  whose  hands  it  had  been 
placed,  with  other  papers  in  escrow,  de- 
livered and  thereafter  filed  for  record; 
thereafter  A  having  failed  to  pay  the  con- 
tractor he  filed  his  lien  under  the  provi- 
sions of   the  mechanics'-Iien   law   of   which 


above  section  Is  a  part,  and  the  court  held 
that  the  lien  of  the  mortgage  executed  by 
A  did  not  attach  to  the  lot  until  a  date  sab- 
sequent  to  that  upon  which  the  contractor 
commenced  the  work  of  constructing  tlis 
house  and  for  that  reason  the  contractor's 
lien  was  superior  to  the  mortgage-lien, 
under  the  provisions  of  the  above  section. 
— ^Hardy  v.  Fry,  —  CaL  App.  — ,  196  Pac  92. 

9,  Same— l¥hen  lien  snperior*^ — ^Mechan- 
ics' lien  for  materials  commenced  to  be  fur- 
nished prior  to  date  of  mortgage  takes 
priority  over  such  mortgage. — Avery  v. 
Clark.  87  Cal.  619.  627,  22  Am.  St.  Rep.  272, 
25  Pac.  919. 

10.  Liens  are  properly  preferred  and 
given  priority  over  mortgage  where  such 
mortgage  attached  subsequent  to  time  when 
building  was  commenced. — Germania  Build- 
ing &  L».  Assoc,  v.  Wagner,  61  Cal.  849,  854. 


11.  Same— When  svperlor  to  ilea. — ^Llen 
of  mortgage  is  superior  to  mechanics'  lien 
unless  mechanics  at  time  they  performed 
labor  or  commenced  to  furnish  materials 
had  no  notice  of  existence  of  the  unre- 
corded mortgage:  but  where  it  does  not 
appear  from  findings  that  materialman  did 
not  have  such  notice,  court  erred  in  adjudir* 
ing  their  lien  prior  to  that  of  mortgage. — 
Root  V.  Bryant,  67  Cal.  48,  49. 
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12.  Owner  as  mortgagee  Sutteleaey  of 
■otlec. — ^New  or  separate  notice  of  lien  Is 
not  required  in  order  to  bring  in  as  de- 
fendant original  owner  who  has  mortgag-e 
interest  In  property,  for  purpose  of  having 
priority  of  liens  determined. — Ah  Louis  y. 
Hardwood,  140  Cal.  500,  606,  74  Pac.  41. 

18.  Owner  off  land— Proteetlon  from  stat* 
vtory  Hen,  how. — ^The  owner  of  land  can 
not  protect  it  from  statutory  lien  except  by 
giving  statutory  or  some  other  notice 
equivalent  thereto. — Ah  Louis  v.  Harwood. 
140  Cal.  600,  606,  74  Pac.  41. 

14.  Test  of  priority  off  llens« — ^Under  pro- 
vision of  above  section  cases  must  be  divided 
into  two  categories,  distinguished  by  exist- 
ence or  nonexistence  of  valid  contract.  In 
former  case  priority  of  lien  is  to  be  deter- 
mined by  date  of  commencement  of  build- 
ing; in  latter  case  by  time  work  was  done, 
or  materials  commenced  to  be  furnished. — 
McClain  v.  Hutton,  ISl  Cal.  132,  144,  61  Pac 
273,  68  Pac.  182,  622.  See  Davles-Henderson 
Lumber  Co.  v.  Oottschalk,  81  Cal.  642,  22 
Pac.  860;  Avery  v.  Clark,  87  Cal.  619,  22 
Am.  St.  Rep.  272.  25  Pac.  919;  Pacific  Mut. 
Life  Ins.  Co.  v.  Fisher,  106  Cal.  224,  236,  39 
Pac.  758. 

15.  Liens    have    precedence    in    order    of 
their   record   or   notice,   in   absence   of   any 
statutory  provisions  regulating  such  prece- 
dence.— Williams  v.  Santa  Clara  Min.  Assoc 
66  Cal.  193,  199,  6  Pac.  85. 

As  to  holder  off  vendor's  lien  or  IIom  eff 
mortgage,  not  required  to  give  notice  off 
nonresponvlhillty     ffor     lmprovemeats»     see. 

post,  S  1192. and  note  par.  44. 
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§1187.    CLAIM*  OF   LIEN  FILED  IN   RECORDER'S   OFFICE.     Every 

original  contractor,  claiming  the  benefit  of  this  chapter,  within  sixty  days  after 
the  completion  of  his  contract,  and  every  person  save  the  original  contractor 
claiming  the  benefit  of  this  chapter,  at  any  time  after  he  has  ceased  to  per- 
form labor  or  furnish  material,  or  both,  for  any  work  of  improvement  mentioned 
in  this  chapter,  and  until  thirty  days  after  the  completion  of  such  work  of 
improvement,  may  file  for  record  with  the  county  recorder  of  the  county  or 
city  and  county  in  which  such  property  or  some  part  thereof  is  situated  a 
claim  of 'lien  containing  a  statement  of  his  demand  after  deducting  all  just 
credits  and  offsets,  the  name  of  the  owner  or  reputed  owner,  if  known,  a  gen- 
eral statement  of  the  kind  of  work  done  or  materials  furnished  by  him,  or 
both,  the  name  of  the  person  by  whom  he  was  employed  or  to  whom  he 
furnished  the  materials,  and  a  description  of  the  property  sought  to  be  charged 
with  the  lien  sufficient  for  identification;  which  claim  of  lien  must  be  verified 
by  oath  of  claimant  or  some  other  person.  Any  trivial  imperfection  in  the  said 
work,  or  in  the  completion  of  any  contract  by  any  lien  claimant,  or  in  the  con- 
struction of  any  building,  improvement  or  structure,  or  of  the  alteration,  addi- 
tion to,  or  repair  thereof,  shall  not  be  deemed  such  a  lack  of  completion  as 
to  prevent  the  filing  of  any  lien;  and  in  all  cases,  any  of  the  following  shall 
be  deemed  equivalent  to  a  completion  for  all  the  purposes  of  this  chapter :  the 
occupation  or  use  of  a  building,  improvement  or  structure,  by  the  owner,  or 
his  representative,  accompanied  by  cessation  from  labor  thereon ;  or  the  accept- 
ance by  the  owner,  or  said  agent,  of  said  building,  improvement  or  structure ; 
or  cessation  from  labor  for  thirty  days  upon  any  contract  or  upon  any  build- 
ing, improvement  or  structure,  or  the  alteration,  addition  to,  or  repair  thereof; 
^hA  ffl^ppr  tj  the  notice  hereinafter  provided  for. 

[Owner  may  file  record  of  completion  with  recordar.]  The  owner  shall  within 
ten  days  after  the  completion  of  any  contract  or  improvement  provided  for  in 
this  chapter,  or  within  ten  days  after  there  has  been  a  cessation  from  labor 
thereon  for  a  period  of  thirty  days,  file  for  record  in  the  office  of  the  county 
recorder  of  the  county  where  the  property  is  situated,  a  notice  setting  forth 
the  date  when  the  same  was  completed,  or  on  which  cessation  from  labor 
occurred,  together  with  his  name  and  the  nature  of  his  title,  and  a  description 
of  the  property  sufficient  for  identification,  which  notice  shall  be  verified  by 
himself  or  some  other  person  on  his  behalf.  The  fee  for  recording  the  same 
shall  be  one  dollar.  In  case  such  notice  be  not  so  filed,  then  all  persons  claim- 
ing the  benefit  of  this  chapter  shall  have  ninety  .days  after  the  completion  of 
said  improvement  within  which  to  file  their  claims  of  lien. 

History:  Enacted  March  11,  1872;  amendment  approved  March  30, 
1874,  Code  Amdts.  1873-4,  p.  410;  March  15,  1887,  Stats,  and  Amdto. 
1886-7,  p.  164;  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  202;  May  1, 
1911,  Stats,  and  Amdts.  1911,  p.  1316;  May  3,  1919,  State,  and  Amdte. 
1919,  p.  190.    In  effect  July  22,  1919. 

MECHANICS'  LIEN— CLAIM  OF  LIEN.  4.  Authority  of  agent. 

1.  Amendment  of  section -Not  retro.  4a    Same-Pleading  and  proof 

mjtiyg^  5-  8.  Cessation  of  work — Time  for  ffling 

lien. 

2.  Answer — ^Denial  on  mformation  and  g.  Change  of  owners. 

*^^-®''  10.  Claim  of  lien  and  sufficiency  of-^ 

8.  Assignment  of  right.  Agency,  statement  of. 
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11.  Same  —  Alternative  statement  as  to 
12. 


A 


owner. 

Same  —  Amount    of    contract   and 
amount  paid. 

13.  Same — Completion  of  work,  date  of. 

14, 15.  Same — ^Description  of  property. 

16.  Same— Error  of  date  in  notice  of 

lien  is  immaterial  when. 

17.  Same — Finding  as  to. 

18.  Same— Form  and  contents  of. 

19.  Same— Gross  sum. 

20.  Same — Indefinite  description  of  om- 

tenals. 

21.  Same — Items  of  account 

22.  Same — ^Legal  presumptions. 

23.  Same — ^Materialman — ^Price   of  lum- 

ber furnished. 

24.  Same — Name  given  instrument. 
85-27.  Same — Name  of  owner. 

28.  Same — ^Precise  words  of  statute  are 

not  required. 

29.  Same — Section  prescribes  contents. 

30.  Same — Statement  of  price— Reason- 

able value. 

81.  Same  —  Sufficiency  of  form  of — In 

general. 

82.  Same— Same — Person  to  whom  ma- 

terials  furnished. 

y  83.  Same  —  Sufficiency  of  statement  — 
Designation  of  claimant  -^  Con- 
struction of  section. 

34,35.  Same — Substantial  compliance. 

36-  38.  Same — *  *  Terms, ' '  etc. 

39,40.  Same— "Time  given." 

41,42.  Same^Time  of  filing — Cessation  of 
work  for  more  than  thirty  days — 
In  generaL 

43.  Same — Same— Same — ^Equivalent    to 

completion. 

44.  Same — Same — Same  —  Improvement 

made  by  owner  himself — Estoppel 
not  applicable. 

45.  Same — Same — Claim  of  subcontrao- 

tor— Completion  of  work — Extend- 
ing time  by  subterfuge. 

46.  Same — Same — Completion  by  owner 

— Time  not  extended. 

47.  Same  —  Same  —  Completion  of  con- 

tract. 

48.  Same — Same  —  Construction  of  sec- 

tion. 

49,50.  Same — Same  —  Constructive  comple- 
tion of  building  or  improvement. 

51.  Same — Same — Foreclosure  of  lien — 

Defense. 

52.  Same  —  Siame  —  Materialman  or  la- 

borer. 

63.  Same— Same— No  notice  of  comple- 
tion. 
54,55.  Same — Same — Notice  of  completion 
not  filed. 
56.  Same — Same — Original  contractor. 
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57.  Same — Same — Premature  filing. 

58.  Same — Same — ^Release  of  contractor. 

59.  Same  —  Same  —  Substantial  comple- 

tion. 

60.  Same — Same^Time  of  completion — 

Delivery  of  hinges  after  comple- 
tion. 

61.  Same — Same — ^Void  contract. 

62.  Same — Same — ^Wben  begins  to  nut — 

Notice  of  completion. 

63, 64.  Same— Truth  of  statement. 

65.  Complaint  in  foreclosure  of  lien — 
Must  state  essential  facts  to  re- 
covery. 

66-69.  Completion    of    buUding^^-Cessation 
from  labor. 

70.  Same — Same  —  Constructive  comple- 

tion. 

71.  Same— Effect  of  failure  of  owner  to 

file  and  record  notice. 

72.  Same — Essential  to  lien. 

73-  76.  Same — ^Occupation  of  building — ^Ac- 
ceptance— Possession,  etc. 

77.  Same — Same  —  Presumption    arising 

from. 

78.  Same — Omission  of  owner. 

79.  Same  —  Operation  of  above  section 

can  not  be  restricted. 

80.  Same  —  Purpose  of  owner  to  com- 

plete only  in  part. 

81,  82.  Same — Question  of  fact. 
83,84.  Same — Substantial  omission. 

85.  Same — Sufficiency  of. 

86.  Same  —  "Trivial  imperfections"  or 

"omissions" — As  to  generally. 

87.  Same— Same — ^Defects   not  prevent- 

ing recovery  for  substantial  per- 
formance. 

88.  Same — Same  —  Substantial  perform- 

ance— Time  for  filing  lien  not  de- 
layed. 

89.  Same — ^Uncertainty   as   to   time    of 
y  completion. 

^90-  92.  Construction  of  section — In  general. 

93-  95.  Same— As  to  cessation  from  labor. 

96, 97.  Same^ Amendment  to  section. 

98,99.  Same — Filing  notice  of  completion. 

100.  Same — Failure  to  file  notice  of  occu- 

pancy. 

101.  Same — Notice  of  claim — ^Time  of  fil- 

ing. 

102.  Same— Same— Validity  of. 

103.  Same — Purpose  of  section. 

104.  Same — Statute  remediaL 

105.  Credit — Giving  of  for  longer  period 

than  prescribed  by  statute. 

106.  "Demand''— Definition  of  term. 

107.  Distinction  exists — ^Between  origina] 

contractor    and     materialmen     or 
subcontractors. 

108.  Duration    of    lien  —  Becorded    liens 
bind  building  only  ninety  days. 
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09.  Elevator  as  part  of  structure. 

10.  Failure  to  comply  with  law — Liabil- 

ity of  owner. 

11.  Failure  to  file  within  time— Want  of 

valid  lien. 

12.  Filing    lien  —  Ab    to    whether    pre- 

requisite  to   suit   on   contractor's 
bond. 

14.  Foreclosure  of  liens — Completion  of 

contract — Finding — Evidence. 

15.  Frivolous    objections   to    claim    and 

verification. 

16.  Interest  —  May    be   allowed    upon 

claims  of  lienors. 

17.  Judgment — Certainty. 

18.  Same — On  demurrer. 

19.  Legal    relations  —  Between    owner, 

contractor,  and  subcontractor. 

20.  Marshaling  of  liens. 

21.  Materialmen — ^As  such,  are  not  orig- 

inal contractors. 

22.  Same^Fumishing  materials  directly 

to  owner. 

23.  Same — ^Must  file  lien  within  time  pre- 

scribed. 

24.  Measure    of    damage  —  In    case    of 

valid  contract  tlmt  fixes  liability. 

25.  "Mining  claim"  and  "mining  lo- 

cation''— Are  identical. 

26.  Same— Mining  claim  may  stand  in 

place  of  word  "structure." 

27.  Same — Work  on  mine — ^Provision  as 

to  completion. 

28.  Mine     superintendent  —  Claim     of 

Binary. 

29.  Nature  of  lien. 

30.  Nonsuit — Should  be  granted,  when« 

31.  Notice  of  completion — ^Delayed  filing 

of  claim  —  Defense  —  Estoppel  — 
Pleading  and  proof. 

32.  Same — Error  in  date — ^Want  of  in- 

jury. 

33.  Same — Failure  to  file — Pleading  and 

proof. 

34.  Same  —  Same  —  Time    for    original 

contractor  to  file  claim. 

35.  Same — Filing   by    owner  —  Beleases 

contractor  and  sureties. 

36.  Same  —  Same  —  Beservation    as    to 

latent  defects — ^Effect  of. 

37.  Notice  of  lien — Complaint  to  fore- 

close— ^Variance  f^tal. 

38.  Same — Terms  of  payment — ^Varianee 

— Fatal^  when. 

39.  "Original  contractor" — ^Meaning  of 

term. 

40.  Ownership  —  There  is  no  limitation 

upon  term  "owner." 

41.  Same— Beputed    owner  —  Lienholder 

who  in  good  faith  files  lien. 

42.  Same — The  same  person  may  be  both 

owner  and  reputed  owner. 


143.  Preliminary    work  —  Claim    of    lien 
for— When  to  be  filed. 

144, 145.  Personal  judgment — May  be  entered 
in  favor  of  lien-claimant. 

146.-  Same  —  Materialman    held    not    en- 
titled to. 

147, 148.  Pleading — Answer — ^Denial  on  infor- 
mation and  belief. 

149, 150.  Same — Complaint   in  action   to   en- 
force lien. 

* 

151- 153.  Premature  filing  of  claim — No  lien 
raised. 

154.  Property  affected — Lien  must  cover 

entire  structure. 

155.  Bailroad — In  more  than  one  county 

— Eecording  lien. 

156.  Beformation  of  claim  of  lien — Not 

'  permissible. 

157.  Schoolhouse,  building  —  Contractor's 

bond — ^Lien  of  laborers  and  ma- 
terialmen— Filing  claims  of  lien-^ 
SufSciency. 

158.  Service  of  notice. 

159.  Subcontractor. 

160.  Sufficiency  of  claim  of  lien — Allega- 

tions and  requisites. 

161.  Time  of  filing  claim  of  lien— Com- 

mences to  run,  when,  and  suffi- 
ciency of  filing. 

162- 164.  ' '  Trivial    imperfections ' ' — Meaning 
of  term. 

165, 166.  Same— Question  of  fact.  U^ 

167.  Same  —  Same  —  Alterations  mad6 

after  construction  of  house. 

168.  Variance     between      contract     and 

claim  of  lien — As  to  generally. 

169.  Same — Claim  of  lien  must  contain  a 

true  statement. 

170.  Same  —  Same  —  Agreement     as     to 

price. 

171.  Same  —  Same  —  Between    notice    of 

lien  and  proof. 

172.  Same  —  Complaint    upon    quantum 

meruit. 

173- 175.  Same— Immateriality  of. 

176.  Same  —  Notice  —  Bequirement    of 

proof. 

177.  Verbal  contract. 

178.  Verification  of  claim. 

179.  Same — By  attorney. 

180.  Void  contract — In  general 

181.  Same — Materialman  has  Uen. 
Bee,   ante»   1 1183  and  note. 

1.  Amemdm«iftt  of  sectloM  — Not  retro- 
aetlTo.  —  Amendment  tp  section  passed 
March  15,  1887,  held  not  to  have  retroactive 
effect — Kerckhoff-Cuzner  Mill  &  Lumber  Co. 
V.  Olmstead,  85  Cal.  80,  84,  24  Pac.  648. 

2.  Answer— DeMtel  ob  iBfonnatloB  ««« 
belief. — As  to  generally,  see  par.  2,  this 
note;  also,  ante,  S  1188,  note  par.  218. 
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8.  AMisninciit  of  rlffbt. — Laborer  or  ma- 
terialman can  not  assig:n  his  mere  rigrht  to 
assert  and  create  lien  by  complying  with 
provisions  of  above  section  and  thereby 
clothe  his  assignee  with  power  to  create  lien 
for  himself.  Right  to  create  lie  nis  personal 
rigrht  and  can  not  be  assigned. — Mills  v.  La 
Verne  Lumber  Co.,  97  Cal.  254,  257,  33  Am. 
St.  Hep.  168,  32  Pac.  169.  See  Patent  Brick 
Co.  V.  Moore,  75  Cal.  205,  16  Pac.  890;  Rollln 
V.  Cross,  45  N.  Y.  766,  771;  Dexter  v.  Spark- 
man,  2  Wash.  165,  168,  26  Pac.  1070;  Caldwell 
V.  Lawrence,  10  Wis.  831. 

4.  ADthority  of  ascBt. — Whether  person 
in  possession  of  property  or  person  by 
whom  laborer  was  employed  had  authority 
to  bind  owner  as  agent  is  matter  for  allega- 
tion and  proof  at  trial. — Castagnetto  v. 
Coppertown  Min.  &  Smelt.  Co.,  146  Cal.  329. 
332,  80  Pac.  74. 

4a.  Same — Pleadlas  and  proof. — Author- 
ity of  person  to  whom  materialman  fur- 
nished material  to  bind  owner  so  as  to 
entitle  materialman  to  lien  •  is  matter  of 
pleading  and  proof  at  trial. — Davies-Hen- 
derson  Lumber  Co.  v.  Gottschalk,  81  Cal. 
641.  646.  22  Pac.  860. 

5.  CeaiiatloB.  of  work-^TIme  for  flllns 
1I«B. — A  finding  in  an  action  for  the  fore- 
closure of  a  mechanlcs'-lien  that  there  was 
no  cessation  of  labor  upon  the  building  for 
the  period  of  thirty  consecutive  days  be- 
tween certain  designated  dates  is  unsup- 
ported, where  the  undisputed  evidence 
shows  that  there  was  no  work  done  upon 
the  building  for  a  period  of  almost  four 
months  within  such  designated  dates,  al- 
though a  little  work  was  done  in  fixing  up 
the  yard  and  in  putting  up  some  fences 
during  the  latter  period. — Sunset  Lumber 
Co.  V.   Bachelder,   167  Cal.   612,   140   Pac.    35. 

An  to  conatractlve  completion  by  cessa- 
tion from  labor  for  tbirty  days,  see  pars. 
66-69,  this  note. 

6.  It  is  the  cessation  of  work  upon  the 
building  for  which  the  material  was  fur- 
nished, together  with  its  occupation  or  use 
by  the  owner,  that  sets  the  time  running 
for  the  constructive  completion  of  such 
building,  under  above  section,  as  that  sec- 
tion read  in  1909. — Sunset  Lumber  Co.  ▼. 
Bachelder,  167  Cal.  Cal.  512,  140  Pac.  35. 

7.  A  claim  of  lien  for  materials  fur- 
nished in  the  construction  of  a  building 
filed  more  than  one  hundred  and  twenty 
days  after  cessation  of  labor  upon  the  build- 
ing, is  not  paramount  to  a  subsequently  exe- 
cuted mortgage. — Sunset  Lumber  Co.  v. 
Bachelder,  167  Cal.  512,  140  Pac.  35. 

8.  Under  above  section,  a  cessation  from 
labor  for  thirty  days  is  deemed  a  comple- 
tion of  the  building,  and  in  case  the  owner 
does  not  file  the  -notice  of  such  cessation, 
as  required  by  above  section,  materialmen 
and  laborers  do  not  have  an  unlimited  time 
in  which  to  file  their  claims  of  Hen,  but 
must  file  them  at  all  events  within  ninety 
days  after  the  expiration  of  such  thirty- 
day    period,    or    within    one    hundred    and 


twenty  days  after  the  actual  cessation  from 
labor. — Sunset  Lumber  Co.  v.  Bachelder,  167 
Cal.  612,   140  Pac.  35. 

9.  Cbansc  of  o^rmcm.  —  Where  O'wner 
who  contracted  for  improvement  has  in 
meantime  parted  with  all  interest  in  prop- 
erty, whether  before  or  after  filing  notice, 
claimant  can  not  enforce  his  lien  in  action 
against  him  alone,  but  must  make  as  de- 
fendant party  who  was  owner  at  time  of 
bringing  suit. — Corbett  v.  Chambers.  109 
Cal.  178.  184,  41  Pac.  873. 

10.  Claim  of  lien  and  safflcieiicy  of^ 
Affency,  atatcment  of. — Contract  made  by 
agent  should,  perhaps,  as  matter  of  strict 
pleading,  be  alleged  to  have  been  made  by 
principal,  but  no  such  recognition  of 
maxim  "that  which  is  done  by  another,  he 
himself  does"  is  requisite  to  validity  of 
notice  under  mechanics*-lien  law. — Mclntyre 
V.  Trautner,  63  Cal.  429,  431. 

11.  Same  —  Alternative  ataiement  mm  tm 
owner. — Claimant  does  not  fail  in  perfect- 
ing his  lien  if  he  states  name  of  owner 
or  reputed  owner  in  alternative,  as  he  is  not 
required  to  ascertain  at  his  peril  name  of 
true  owner.  It  is  sufficient  If  he  gives  name 
of  reputed  owner,  and  sufficiency  of  notice 
is  not  impaired  by  same  person  being  des- 
ignated as  "owner  or  reputed  owner." — Cor- 
bett V.  Chambers,  109  Cal.  178.  184,  41  Pac. 
873. 
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IS.  Same  — -  Amount  of  contract  suid 
amount  paid. — Claim  of  lien  substantially 
complies  with  statute  where,  although  it 
does  not  set  forth  that  contract-price  vfas 
to  be  paid  in  Instalments  as  work  pro- 
gressed, it  did.  however,  state  correct 
amount  of  contract-price  and  amount  that 
had  been  paid  thereon. — ^McGlnty  v.  Mor- 
gan. 122  Cal.  103,  105,  54  Pac.  392. 

18.     Same-— Completion   of   work,   date    of. 

— Statement  Is  not  required  to  give  date  of 
completion  of  work,  nor  to  state  that  fllin^ 
of  notice  is  within  thirty  days  after  comple- 
tion of  work. — Slight  v.  Patton,  96  Cal.  3S4, 
387,  31  Pac.  248.  See  Harmon  v.  Ashmead. 
68  Cal.  321.  9  Pac.  188;  Jewell  v.  McKay,  82 
Cal.  144,  146,  23  Pac.  139. 

A«  to  completion  of  work  sencmllyf  see 

pars.   65-104.   this  note. 

14.  Same-— Description   of  property^ — One 

of  most  important  requirements  of  statute 
governing  creation  of  liens  Is  that  notice 
shall  contain  description  of  property  to  be 
charged  sufficient  for  identification.  If  there 
be  mistake  as  to  some  incident  of  descrip. 
tion,  the  mistaken  circumstance,  like  false 
call  in  deed,  will  be  rejected. — ^Fernandez  v. 
Burleson,  110  Cal.  164,  167.- 62  Am.  St.  Rep. 
75,  42  Pac.  566.  See  Willamette  Steam  Mills 
Co.  V.  Kremer.  94  Cal.  205.  209.  29  Pac  633. 

15.  Description  is  not  required  to  be 
either  full  or  precise,  and  courts  are  re- 
luctant to  set  aside  mechanics*  claim  merely 
for  loose  description,  as  acts  generally  con- 
template that  claimants  should  prepare  their 
own  papers. — Willamette  Steam  Mills  Co.  v. 
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Kremer.  94  Cal.  205,  209.  29  Pac.  633.  See 
HotalfnsT  v.  Cronise,  2  Cal.  60;  Tredinnlck  v. 
Red  Cloud  C.  M.  Co.,  72  Cal.  78.  13  Pac.  152. 
Kam.  Sea  ton  ▼.  Hizon,  85  Kan.  663,  12  Pac. 
22.  Mara.  Cleverly  v.  Moseley.  148  Mass. 
280,  19  N.  E.  394.  HIbb.  Northwestern  C.  St 
C.  P.  Co.  V.  Norwegians,  etc..  Seminary,  43* 
Minn.  449,  45  N.  W.  868.  Pa.  Kennedy  v. 
House,  41  Pa.  St.  39,  80  Am.  Dec.  594;  Mc- 
Cllntock  y.  Rush,  63  Pa.  St.  203,  205. 

IC  Same— Error  of  date  In  notice  of  Hem 
!•  Immaterial  when  it  does  not  affect  sub- 
stantial rights  of  parties. — Boscow  v.  Pat- 
ton,  136  Cal.  90.  91,  68  Pac.  490. 

17.  Same— Finding  as  to. — Finding:  is  er- 
roneous and  not  supported  by  evidence  in 
which  court  determines  that  notice  of  Hen 
was  filed  "in  due  form,  as  required  by 
law."  where  proof  showed  that  materials 
were  furnished  at  agreed  contract-price, 
and  evidence  disproved  contract  set  out  in 
notice,  in  which  respect  notice  was  fatally 
defective,  and  no  lien  attached  that  could  be 
enforced,  and  where  It  appeared  that  certain 
portion  of  materials  were  furnished  under 
special  contract  as  to  price,  and  that  bal- 
ance was  furnished  on  basis  of  quantum 
meruit.-— Reed  v.  Norton,  90  Cal.  690,  594, 
26  Pac.  767,  27  Pac.  426. 

18.  Same— Form    and    contents    of. — The 

provisions  of  the  above  section  only  require 
a  statement  In  a  claim  of  a  lien  as  to  when 
the  work  was  to  be  done,  and  when  the 
price  was  payable,  if  that  were  agreed  upon, 
and  the  insertion  of  the  name  of  the  owner 
or  reputed  owner  only  when  it  is  known 
to  the  claimant. — ^Allen  v.  Wilson,  178  Cal. 
674,  174  Pac.  661,  following  doctrine  in  West 
Coast  Lumber  Co.  v.  Newkirk,  80  Cal.  275, 
277,  22  Pac.  231;  Corbett  v.  Chambers,  109 
Cal.  178,  185.  41  Pac.  873;  McClaln  v.  Hut- 
ton,  131  Cal.  182,  187,  61  Pac.  278.  63  Pac. 
182,    622. 

Am  to  variance  between  claim  of  lien  and 
contract,  see  par.  178,  this  note. 

19.  Same — Gross  snm* — Claim  for  gross 
sum  of  balance  claimed  for  all  material 
furnished  for  work  without  any  designation 
of  amount  claimed  on  account  of  material 
furnished  at  request  of  either  or  any  one 
of  several  persons  at  whose  request  it  was 
furnished,  is  not  substantial  compliance 
with  statute  In  filing  materialman's  claim 
of  lien. — Gordon  Hardware  Co.  v.  San  Fran- 
cisco &  S.  R.  Co.,  3  Cal.  Unrep.  140,  22  Pac. 
406. 

aO.  Same — Indeflnlte  description  of  ma- 
terials.— Description  of  materials  Is  too  In- 
definite and  uncertain  to  sustain  claim 
where  statement  Is  that  materials  consisted 
of  "nails,  spikes,  iron,  steel,  picks,  shovels, 
and  other  like  material,"  especially  where  It 
is  conceded  that  claim  can  only  be  main- 
tained for  material  which  is  actually  used 
in  work  contracted  to  be  done,  and  such 
material  so  used  could  not  certainly  in- 
clude tools  of  trade, — "picks,  shovels,  and 
other  like  material." — Gordon  Hardware  Co 


V.  San  Francisco  &  S.  R.  Co.,  8  Cal.  Unrep. 
140,  22  Pac.  406. 

21.  Same— Items  of  account. — Statements 
in  notice  of  lien  are  not  required  to  be 
made  with  greater  fullness  or  formality 
than  is  necessary  in  pleading.  General 
statement  is,  therefore,  sufficient  in  notice 
of  Hen  where,  in  case  of  contract,  details 
of  amounts,  etc.,  are  Involved. — Jewell  v. 
McKay,  82  Cal.  144.  151,  23  Pac.  139. 

22.  Same — I^egal  prcMomptlonii. — Notice  is 
not  required  to  state  matters  Implied  by 
law. — Jewell  v.  McKay,  82  Cal.  144,  152,  23 
Pac.  139. 

28.  SamCi^Haterlalman— -Price  of  lumber 
furnished. — A  claim  of  Hen  by  a  material- 
man in  which  the  price  is  set  out  as  the 
lumber  market  value  and  the  record  on 
foreclosure  shows  that  a  specific  sum  of 
money,  distinguishable  from  and  independ- 
ent of  the  market  price  of  the  lumber,  was 
agreed  upon  between  the  parties  as  the 
consideration  of  the  sale,  this  will  estab- 
lish a  fatal  variance  between  the  lien-claim 
and  the  proof. — Consolidated  Lumber  Co.  v. 
Bosworth,  40  Cal.  App.  80,  180  Pac.  60,  ap- 
proving and  following  the  doctrine  in  Reed 
v.  Norton,  90  Cal.  590,  26  Pac.  767,  27  Pac. 
426;  Wagner  v.  Hansen,  108  Cal.  104,  37  Pac. 
195;  Wilson  v.  Nugent,  125  Cal.  280,  57  Pac. 
1008;  Buell  &  Co.  v.  Brown,  131  Cal.  158, 
63  Pac.  167;  Robinett  v.  Brown,  167  Cal.  735, 
141  Pac.   368. 

24.  Same-i-Bfame  given  Instrument. — Lien 
is  sufficient  which  sets  out  matters  and 
things  essential  to  be  stated  under  above 
section;  and  it  is  of  little  consequence 
whether  claimant  styles  It  claim  of  lien  or 
claim  of  benefit  under  lien  law. — Madary  v. 
Smartt,  1  Cal.  App.  498.  500,  sub  nom.  Val- 
ley L.  Co.  V.  Wright,  8  Cal.  App.  2SS.  84 
Pac.  58. 

28.  Same— Name  of  o^vner. — Statement  In 
claim  held  insufficient  for  failing  to  comply 
with  law  in  reference  to  name  of  owner  and 
reputed  owner. — Hooper  v.  Flood,  54  Cal. 
218,  223. 

26.  Notice  is  not  required  to  state  name 
of  owner  who  originally  entered  into  con- 
tract under  which  work  was  done. — Corbett 
V.  Chambers.  109  Cal.  178,  181,  41  Pac.  873. 

27.  Plaintiff  Is  required  to  state  names  of 
owner  or  reputed  owner,  if  known.  If  names 
are  not  known,  claim  filed  is  sufficient  if  It 
is  silent  on  this  subject. — West  Coast  Lum- 
ber Co.  V.  Newkirk.  80  Cal.  276,  277,  22  Pac. 
231. 

28.  Same— Precise  words  of  statute  are 
not  required  to  be  used  by  claimant  In  his 
claim  of  lien.  Where  other  and  substantially 
equivalent  expressions  are  resorted  to.  It 
will  be  deemed  sufficient  compliance  with  re- 
quirements of  law. — Ascha  v.  Fitch,  6  Cal. 
Unrep.  481,  46  Pac.  298. 

29.  Samc^Scctlon    prescribes    contents. — 

Contents  of  notice  to  be  recorded  are  pre- 
scribed by  above  section,  and  not  by  section 
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118S.   ante. — Jewell  ▼.   McKay,   82   Cal.    144, 
160,  23  Pac  189. 


30.  Samei— Statement  of  prU 
able  value* — ^Under  the  provisions  of  the 
above  section,  as  amended  In  1911,  a  claim 
of  Hen  Is  not  required,  as  It  was  required 
before  such  amendment,  to  state  *'the  terms, 
time  fflven  and  conditions  of  his  contract" 
but  only  to  state  "the  price,  if  any,  agreed 
upon  for  the  same,  and  when  payable";  con- 
sequently in  the  absence  of  any  particular 
agreement  the  law  fixes  the  compensation 
at  the  reasonable  value  thereof,  and  when 
the  llen-dalmants  state  In  their  claims  that 
the  price  agreed  upon  was  a  certain  definite 
amount  and  that  this  was  the  reasonable 
value  of  such  service  of  materials,  they  are 
stating  the  facts  correctly. — Krenwlnkel  ▼. 
Henne,  42  Cal.  App.  680,  183  Pac.  957. 


81.     Same  —  BliJBeleney    of    f orat    of  •—  la 

al< — ^A  claim  of  Hen  which  conforms  to 
the  requirements  of  the  above  section,  and 
which  contains  nothing  that  is  contradic- 
tory or  destructive  of  the  essential  partic- 
ulars enumerated  in  the  above  section,  Is 
sufllclent. — Sweet  v.  Fresno  Hotel  Co.,  174 
Cal.  789.  164  Pac.  788. 


32.  Same— Same— Persoa  to  whom  mate- 
rials fnralahed. — A  claim  of  Hen  filed  under 
the  provisions  of  the  above  section,  which 
gives  the  name  of  a  contractor  who  en- 
tered Into  the  contract  with  the  claimant 
to  furnish  the  materials,  and  states  that  the 
materials  were  furnished  and  used,  although 
It  does  not  expressly  state  to  whom  the 
material  was  furnished,  Is  sufllcient. — Jar- 
vis  V.  Prey,  175  Cal.  687,  166  Pac.  997,  fol- 
lowing the  rule  in  Russ  Lumber  &  Mill  Co. 
V.  Garrettson,  87  Cal.  689,  25  Pac.  747. 

33.  Same^^SvlBelency  of  statemeBt-^Des- 
IgnatloB  of  elalmant-— CooatroctloB  of  sec- 
tloB. — In  a  case  in  which  an  artisan  claim- 
ing a  lien  upon  a  building  or  Improvement, 
\(as  employed  as  such  artisan  at  daily  wages 
to  work  at  his  trade  under  the  direction  of 
his  employer  and  no  specific  work  is  agreed 
to  be  done,  the  requirements  of  the  above 
section  respecting  that  the  "work  agreed 
to  be  done"  shall  be  stated  in  the  claim  of 
lien,  has  no  application;  in  such  claim  of 
lien  it  is  not  necessary  for  the  claimant  to 
designate  what  class  of  artisans  he  be- 
longs to  for  the  reason  that  the  provisions 
of  section  1183,  ante,  gives  a  right  to  lien 
to  all  classes  of  artisans  and  laborers,  and 
not  to  those  of  any  particular  trade  or  call- 
ing.— Ogram  v.  Welchoff,  40  Cal.  App.  298, 
180  Pac.  631. 

84,  Same— SBbstaatlal  compllaBce. — While 
courts  always  require  substantial  compli- 
ance with  statute  in  regard  to  statement 
in  notice  of  lien  and  proceedings  thereunder, 
yet  they  will  not  give  statute  such  narrow 
or  technical  construction  as  to  fritter  away 
or  Impede  and  destroy  the  right  of  Hen- 
claimant. — Castagnetto  v.  Coppertown  S.  & 
M.  Co.,  146  Cal.  829,  838,  80  Pac.  74.  See 
Hagman  v.  Williams.  88  Cal.  146,  151,  25 
Pac.  1111;  Russ  I*  &  M.  Co.  y.  Qarrettson, 


87  Cal.  589,  696,  26  Pac.  747;  Ascha  v.  Fitch, 
6  Cal.  Unrep.  481,  46  Pac.  298;  McGlnty  v. 
Morgan.  122  Cal.  103,  105.  64  Pac.  392;  l£a- 
comber  v.  Bigelow,  126  Cal.  9,  16,  68  Pac 
812. 

85.  Substantial  statement  of  facts  re- 
quired by  statute  is  sufllcient. — Castagnetto 
V.  Coppertown  Mln.  &  Smelt  Co..  146  Cal. 
829,   382,   80  Pac.  74. 

8Ck  Same— xTtorma.**  etc. — By  section  re- 
quiring notice  of  lien  to  state  terms,  time 
given,  and  conditions  of  contract,  this  means 
terms,  time,  and  conditions  expressly  agreed 
upon.  If  no  terms,  time,  or  conditions  were 
agreed  upon,  notice  need  state  none, — ^Reed 
V.  Norton,  90  Cal.  690,  597,  26  Pac.  767,  t1 
Pac.  426.  See  Jewell  v.  McKay,  82  Cal.  144, 
28  Pac.  139. 

87.  Statement  that  "labor  was  performed 
by  the  day  at  the  agreed  price  of  two  dol- 
lars and  seventy-five  cents  per  day  between 
first  day  of  August  and  20th  day  of  Septem- 
ber, 1901,  and  that  amount  is  justly  due,"  is 
sufllcient  statement  as  to  claim  of  laborer.— 
Castagnetto  v.  Coppertown  Mln.  &  Smelt 
Co.,  146  Cal.  329,  832,  80  Pac.  74. 

38.  Word  "cash"  used  in  statement  doea 
not  sufficiently  show  terms  and  conditions  of 
contract.— Hooper  v.  Flood,  54  Cal.  218,  221. 

89.  Same— «Tlme  glveB.** — When  no  dis- 
tant time  is  agreed  on.  but  time  of  payment 
is  left  to  rule  fixed  by  law  on  such  state 
of  facts,  In  contemplation  of  law  no  time  is 
given,  and  requirement  that  claim  shall 
state  "time  given"  does  not  then  apply.— 
Hills  v.  Ohllg,  63  Cal.  104. 

40.  Words  "time  given"  mean  not  date 
nor  time  when  contract  was  made,  but 
"time  of  payment  for  work  and  labor  per- 
formed and  materials  furnished  as  agreed 
on  and  expressed  In  contract." — Hills  v.  Oh- 
llg, 63  Cal.  104;  California  Powder  Works  v. 
Blue  Tent  Consol.  Hydraulic  Gold  Mines,  8 
Cal.  Unrep.  146,  22  Pac.  391,  392. 

41.  Same — ^HTIme  of  flllag— Cesaatloa  of 
work  for  more  thaB  thirty  daya— Ib  geaeral. 

— A  claim  of  Hen  by  a  contractor  which  is 
not  filed  until  more  than  nine  months  after 
the  constructive  completion  of  the  contract 
and  having  been  a  complete  cessation  and 
abandonment  of  the  work  by  the  contractor, 
is  not  filed  within  time  under  the  require- 
ments of  the  above  section. — Pence  v.  Mar- 
tin, 43  Cal.  App.  626,  185  Pac.  603,  approving 
the  doctrine  in  Kerckholt-Cuzner  Mill  & 
Lumber  Co.  v.  Olmstead.  85  Cal.  80,  24  Pac. 
648;  Johnson  v.  La  Grave,  102  Cal.  324,  36 
Pac.  651;  Buell  v.  Brown,  131  Cal.  159,  63 
Pac.  167;  Robinson  v.  Mitchell,  169  Cal.  581. 
114  Pac.  984. 

As    to    ceasattOB    off  work   geBerally,   see 

pars.  66-69,  this  note. 

42.  In  those  cases  in  which  there  has 
been  a  cessation  from  labor,  the  time  al- 
lowed for  filing  mechanics'  liens  is  ninety 
days  after  the  expiration  of  thirty  dajrs 
from  the  date  of  such  cessation,  or.  In  other 
words,  one  hundred  and  twenty  days  after 
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the  actual   cessation  from  labor. — Hubbard 
V.  Jurian.  85  Cal.  App.  767,  170  Pac.  1093. 

4S.  Sane  ^  Same  —  Same  ^  EqnlTaleat  to 
completion* — In  a  case  in  which  there  has 
been  a  temporary  cessation  of  labor  upon 
a  building:  for  more  than  thirty  days,  and 
such  cessation  occurred  on  Augrust  20,  the 
ninety  days'  time  allowed  a  materialman 
to  file  a  lien  commenced  to  run  on  Septem- 
ber the  19,  following:,  under  the  provisions 
of  the  above  section. — Ho^an  Lumber  Co.  v. 
Boyle,  177  Cal.  477,  170  Pac.  1106. 

44.  Same  ^-  Same  —  Same  -~  Improvement 
made  by  owner  himself— Bstoppel  not  appli- 
cable.— In  those  cases  in  which  the  improve- 
ments are  not  made  under  contract,  but  are 
made  by  the  owner  himself,  either  actually 
or  constructively,  the  provisions  of  the 
above  section  relating:  to  the  filing  of  notice 
of  completion  do  not  apply,  and  the  estoppel 
raised  by  the  latter  portion  of  the  above 
section,  where  there  is  a  default  on  the  part 
of  the  owner  to  file  notice  of  completion, 
can  not  be  invoked  by  a  laborer  or  a  mate- 
rialman.— Irwin  V.  Silva,  40  Cal.  App.  185, 
180  Pac.  861. 


Gottleib   Inc.   v.   Marcuse,   176   Cal.   401,   166 
Pac.  1016. 


4ff.  Same  Same^Clalm  of  anbeontractor 
^-Completion  of  ivork— Bsctendtas  time  by 
■vbterfn^e. — Under  the  provisions  of  the 
above  section  every  lien-claimant,  save  the 
orierinal  contractor,  must  file  his  claim  of 
lien  within  thirty  days  after  he  has  ceased 
to  labor  or  to  furnish  materials,  or  both, 
or  at  his  option,  within  thirty  days  after 
the  completion  of  the  orig:inal  contract;  un- 
der these  provisions  a  subcontractor  whose 
contract  for  the  construction  of  two  chim- 
neys and  a  porch  consisted  in  the  main  of 
furnishing  and  setting:  brick  could  not,  when 
he  had  completed  the  entire  work,  leave 
two  trivial  items  undone  for  more  than 
thirty  days  thereafter,  so  that  he  could 
"come  back  after  thirty  days  and  thus  by  a 
mere  subterfugre  prolong:  indefinitely  the 
statutory  time  for  fllin^  his  claim,  and  his 
testimony  to  the  effect  that  he  had  pursued 
that  course,  and  that  that  was  his  practice, 
warranted  the  reversal  of  a  Judgment  in 
hia  favor  on  the  ground  that  a  finding:  that 
he  had  filed  his  claim  within  thirty  days 
after  ceasing:  to  labor  or  furnish  materials, 
was  unsupported  by,  the  evidence. — Klann 
V.  Hoffman,  176  Cal.  763,  169  Pac.  678. 


Same^Same  Completion  by  oivner 
^Tlme  not  extended. — In  the  case  in  which 
there  has  been  a  cessation  of  labor  by  the 
contractor  or  he  has  abandoned  the  build- 
ingr,  the  subsequent  completion  of  the  build- 
ins  by  the  owner,  does  not  operate  as  an 
extension  of  time  for  filing  liens. — Hubbard 
▼.  Jurian,  35  Cal.  App.  767,  170  Pac.  1093. 

47.     Same-^ame— Completion  of  contract. 

— The  above  section  specifies  several  events, 
— among:  others  the  filing:  by  the  owner  of 
a  notice  of  cessation  from  work, — any  one 
of  which  may  be  equivalent  to  completion 
of  a  building-contract,  and  thus  a  starting 
point  for  the  filing  of  mechanics*  lien  or 
materialman's    claim    of    lien. — Schwars    ft 


48.  Same— Same— Cons  tract  Ion  off  section. 

—Under  the  provisions  of  the  above  section. 
where  work  is  done  under  contract  between 
the  owner  of  the  property  upon  which  an 
improvement  is  made  and  the  contractor, 
persons  furnishing  either  labor  or  material 
may,  at  their  option,  file  their  claims  of 
lien,  either  within  thirty  days  after  ceasing 
to  labor  or  to  furnish  materials,  or  within 
thirty  days  after  the  completion  of  the 
original  contract  between  the  owner  and 
the  contractor;  but  where  the  work  is  not 
done  under  such  a  contract  laborers  and  ma- 
terialmen must  file  their  claims  of  liens 
within  thirty  days  after  they  have  ceased 
to  labor  or  to  furnish  materials. — Irwin  ▼. 
Silva,  40  Cal.  App.  185.  180  Pac.  861. 

49.  Same  i— Same  ^  Conatrnctlve  comple- 
tion of  bnllding  or  Improvement. — ^Under  the 
provisions  of  the  above  section,  as  amended 
in  1911,  either  of  the  three  following  cir- 
cumstances shall  constitute  constructive 
completion  of  a  building,  for  the  purpose  of 
setting  the  time  running  in  which  to  file 
a  mechanics'  lien  to  wit:  (1)  occupation  of 
the  building;  (2)  acceptance  of  the  building 
by  the  owner;  and  (8)  cessation  from  labor 
for  thirty  days. — Emigh-Winchell  Hardware 
Co.  V.  Plyman,  37  Cal.  App.  633,  176  Pac. 
722,  88  Cal.  App.  508,  176  Pac.  722. 

60.  The  rule  as  to  the  one  hundred-  and 
twenty-day  period  after  cessation  from 
labor  within  which  claims  may  be  filed  by 
laborers,  materialmen,  and  others,  has  no 
application  where  there  has  been  an  actual 
completion  under  the  terms  of  the  building- 
contract. — Mott  V.  Wright,  43  Cal.  App.  21, 
184  Pac.  617,  distinguishing  the  doctrine  in 
Buell  V.  Brown,  181  Cal.  158,  68  Pac.  167; 
Farnham  v.  California  Safe  Deposit  &  Trust 
Co:,  8  Cal.  App.  266,  96  Pac.  788. 

51.  Sam»^Same  Forecloanre  off  Hen— 
Deffenae.^ — ^In  an  action  to  foreclose  a  me- 
chanics* lien  the  owner  is  not  estopped  from 
setting  up  as  a  defense  the  plaintiff's  fail- 
ure to  file  notice  of  claim  of  lien  within  the 
statutory  period,  where  there  is  no  showing 
that  the  owner  had,  by  act  or  representa- 
tion, wilfully  and  fraudulently  led  the  claim- 
ant to  forego*  his  right  of  lien. — Pence  v. 
Martin,  48  Cal.  App.  626,  185  Pac.  608. 

52.  Same  —  Same  —  Materialman  or  la- 
borer.— Time  within  which  materialman  or 
laborer  must  file  his  claim  of  lien  begins 
to  run  whenever  there  has  been  cessation 
from  labor  for  thirty  days  upon  unfinished 
building. — Kerckhoff-Cuzner  Mill  &  Lumber 
Co.  V.  Olmstead,  86  Cal.  80,  84.  24  Pac.  648. 

68.  Same— Same— No  notice  off  comple- 
tion.— The  limit  of  time  fixed  by  statute 
for  the  filing  of  mechanics'  lien  where  no 
notice  of  completion  or  cessation  from  labor 
has  been  filed,  is  ninety  days  after  the  ac- 
tual completion  of  the  building. — Hubbard 
V.  Jurian,  35  Cal.  App.  767,  170  Pac.  1093. 

54.  Same^Same^lfotlcc  off  completion 
not  Sled. — ^Under  the  provisions  of  the  last 
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clause  of  the  above  section  where  a  notice  of 
completion  is  not  filed  by  the  owner,  auch 
owner  will  be  estopped  in  any  foreclosure 
proceeding:  from  maintaining  any  defense 
therein  based  on  the  grround  that  the  lien 
was  not  filed  in  time;  but  this  provision  re- 
fers to  the  completion  of  the  contract  under 
which  material  was  furnished  or  labor  done, 
and  If  such  notice  is  not  filed  by  the  owner, 
he  waives  the  thirty-day  limitation  provided 
for  in  the  above  section;  but  the  ninety- 
day  limitation  In  such  concluding  portion 
of  the  section  applies  to  all  cases,  and  all 
claims  of  lien  must  be  filed  before  the  ex- 
piration of  ninety  days  after  the  completion 
of  the  building,  regardless  of  the  filingr  of 
the  notice  of  completion  by  the  owner. — 
Emigrh-Winchell  Hardware  Co.  v.  Flyman, 
37  Cal.  App.  58S,  176  Pac.  722. 

56.  Under  the  provisions  of  the  above 
section  where  no  notice  of  completion  was 
filed  by  the  owner.  Hen-claimants  have 
ninety  days  after  actual  completion  within 
which  to  file  their  claims. — Klimm  v.  Henry 
Cowell  Lime  &  Cement  Co.,  88  Cal.  App.  289, 
175   Pac   908. 

CM.     Same  —  Same  —  Orldaal       contractor 

may  file  claim  of  lien  "within  sixty  days 
after  completion  of  his  contract,"  Irrespec- 
tive of  when  building  is  completed. — Pacific 
Mut.  Life  Ins.  Co.  v.  Fisher,  106  Cal.  224, 
232,  89  Pac.  758. 


Aa   to   original    contractor   Kcmcrally» 

par    139,  this  note. 


see 


57.  Same — Same-^Prcmatiire  MUng, — Un- 
der the  provisions  of  the  above  section 
every  person,  save  the  original  contractor, 
shall  file  his  claim  of  lien  within  thirty  days 
after  he  has  ceased  to  labor.  This  provi- 
sion necessarily  implies  and  means  that  the 
last  day  on  which  the  claimant-laborer 
performed  labor  must  have  passed  before  he 
can  file  his  claim;  and  where  an  employment 
terminated  on  August  22,  the  first  day  on 
which  he  could  file  his  claim  was  August  28, 
and  where  it  was  filed  on  August  22,  the 
claim  of  lien  is  prematurely  filed  and  confers 
no  rights  thereunder. — McCreary  v.  Toronto 
Midway  Oil  Company,  Ltd.,  38  Cal.  App.  17, 
175  Pac.  87,  following  doctrine  in  Davis  v. 
McDonough.  109  Cal.  547,  42  Pac.  450;  Santa 
Monica  Lumber  &  Mill  Co.  v.  Hege,  119  Cal. 
376,  51  Pac.  555;  Merchant  v.  Hayes,  120  Cal. 
137,  52  Pac.  154;  Baker  v.  Lake  Land  Canal 
&  Irr.  Co.,  7  Cal.  App.  482,  94  Pac.  773. 

58.  Same— Same — Release    of    contractor. 

— ^Lien-claim  filed  within  thirty  days  after 
owner  had  released  contractor,  taken  his 
work  and  some  of  his  materials,  and  agreed 
to  pay  some  of  his  debts,  constitutes  claim 
filed  within  thirty  days  after  acceptance, 
use,  and  occupation  within  the  meaning  of 
above  section. — Qiant  Powder  Co.  v.  San 
Diego  Flume  Co.,  88  Cal  20,  24,  25  Pac.  976. 

59.  Same^Same-^Subatantlal  completion. 

— All  that  is  required  under  the  provisions 
of  the  above  section,  to  fix  the  time  from 
which    the    right    of    lien-claimants    to    file 


their  Hens  begins  to  run,  is  that  there  be, 
80  far  as  actual  completion  Is  concerned,  a 
substantial  completion;  "trivial  imperfec- 
tions" will  not  be  considered. — Mott  ▼. 
Wright.  43  Cal.  App.  21.  184  Pac.  517,  fol- 
lowing the  doctrine  in  Harlan  v.  Stufflebeem, 
87  Cal.  508,  25  Pac.  686;  Willamette  Steam 
Mills  Llimbering  A  Mfg.  Co.  v.  Los  Angreles 
College  Co.,  94  Cal.  229,  237,  29  Pac.  629;  Jost 
V.  Sullivan,  111  Cal.  286.  292.  43  Pac.  896; 
Santa  Monica  Lumber  &  Mill  Co.  v.  Hege. 
119  Cal.  376,  879,  51  Pac.  555;  Blanch!  v. 
Hughes,  124  Cal.  24,  27,  56  Pac.  610;  Schlnd- 
ler  V.  Green,  149  Cal.  762,  754,  87  Pac.  626. 


00.  Same-^Same— Time  of 
Delivery  of  hinges  after  completion. — In  de- 
termining whether  a  Hen  for  materials  used 
in  the  constrvction  of  a  building  was  filed 
within  the  time  required  by  the  above  sec- 
tion, the  delivery  to  the  building  about  two 
months  after  its  occupation  by  the  o^v^ner 
of  four  special  hinges  of  small  value,  pre- 
viously ordered  by  the  contractor  and  after- 
wards paid  for  by  the  owner,  can  not  be 
taken  into  consideration. — Emigh-Wlnchell 
Hardware  Co.  v.  Pylman.  87  CaL  App.  533. 
176  Pac.  722. 
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01.  Same— Same— Void    contract. — ^Wbere 

contract  is  void  because  memorandum 
thereof  is  not  filed,  there  being  therefore 
no  original  contractor  within  meaning  of 
above  section,  claimants  of  lien  are  deemed 
to  have  furnished  their  labor  and  materials 
in  such  case  at  personal  instance  of  owner, 
and  under  above  section  are  required  only 
to  file  their  claims  of  lien  within  thirty 
days  after  building  is  completed. — Pierce  v. 
Birkholm.   115  Cal.  657,  662,   47  Pac.   681. 

As  to  void  contract  generally,  see  pars. 
180.  181,  this  note;  also,  ante,  S  1183.  note 
pars.  357-373. 

02.  Same— Same^When  begins  to  r«»-^ 
Notice  of  completion. — The  time  for  filing-  a 
claim  of  mechanics'  Hen  begins  to  run.  not 
from  the  date  of  the  completion  of  the 
work,  but  from  the  date  on  which  the  owner 
files  notice  of  completion  of  the  contract, 
and  it  is  in  time  if  filed  within  thirty  days 
thereafter.  —  Consolidated  Lumber  Co.  v. 
Bosworth,  40  Cal.  App.  80,  180  Pac.  60.  fol- 
lowing the  doctrine  iij  Hughes  Mfg  &  L.  Co. 
V.  Hathaway,  174  Cal.  44,  161,  Pac.  1159: 
Pioneer  Paper  Co.  v.  Hathaway,  39  Cal.  App. 
405,  179  Pac.  227. 

03.  Same  — Trath  of  statement. — State- 
ment must  be  true  in  all  essential  particu- 
lars, and  is  required  to  be  verified  by  lienor. 
— Wagner  v.  Hansen,  103  Cal.  104.  107,  37 
Pac.  195.  See  Frazer  v.  Barlow,  63  Cal.  71; 
Malone  v.  Big  Flat  Gold  Min.  Co.,  76  Cal. 
578,  18  Pac.  772;  Eaton  v.  Malatesta,  92  Cal 
75,   28   Pac.  54. 

As    to    Tcrlllcatlon   of   claim    of   Hen,   see 

pars.  178.  179.  this  note. 

64.  Statements  contained  in  notice  of  lien 
must  be  correct  and  in  accordance  wltli 
facts.  If  they  are  not  correctly  stated, 
right  to  lien  is  lost — Santa  Monica  Lumber 
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&  Mill  Co.  ▼.  Hese,  119  Cal.  876,  880,  81  Pac. 
555. 

As  to  BOtlce  of  clalma  of  lien  held  aiif* 
lleleBt,  see  Jewell  v.  McKay,  82  Cal.  144,  146 
23  Pac.   189. 

An  to  notice  not  required  to  atate  -wttnt 
«f  knoirledve  of  o'vrner  of  ImprovemeBta 
belns  placed  upon  kla  land,  see,  post,  §  1192 
and  note. 

OS.  Complaint  In  forecloanre  of  lien— 
Maat  atate  eaaentlal  facta  to  recovery. — As 

to   srenerally,   see,    ante,    S  1188,    note    pars. 
282-241. 


Completion  of  balldlns  — '  Ceaaatlon 
f^m  labor. — Fact  that  owner  does  not  re- 
sume work  within  thirty  days  after  con- 
tractor ceased  does  not  alone  render  him 
able  to  materialmen  who  furnished  mate- 
rial to  contractor  to  full  amount  of  contract- 
price  remaining  unpaid,  notwithstanding 
owner  was  compelled  to  finish  work  at  an 
expense  which,  added  to  payments  made  by 
original  contractor  in  accordance  with  con- 
tract, exceeded  contract-price. — McDonald  v. 
Hayes,  132  Cal.  490,  494,  64  Pac.  850. 

Aa  to  ceaaatlon  from  labor  seBerally*  see 

pars.  5-8,  66-69,  this  note. 

67.  Cessation  from  labor  for  thirty  days  I 
upon   unfinished    contract   is   equivalent    toJ 
completion  thereof  for  all  who  claim  lien  byl 
virtue  of  that  contract,  as  fully  as  thousrh| 
buildingr  was  actually  completed.^*— Johnson 
V.  La  Grave,  102  Cal.  324,  826,  36  Pac.   651. 
See  Kerckhoff-Cuzner  Mill  A  Lumber  Co.  v. 
Olmstead,  86  Cal.  80,  24  Pac.  648;  Willamette 
Steam   Mill   Lumbering   &  Mtg.   Co.   v.   Loa 
Angreles  Collesre  Co.,  94  Cal.  229,  288,  29  Pac. 
629. 

68.  Cessation  of  work  for  more  than 
thirty  days  constitutes  "completion"  under 
above  section  and  flndinsrs  are  not  fatally 
contradictory  because  it  is  found  in  one 
place  that  "the  building  was  completed  on 
2d  day  of  August,  1889,"  and  in  another  that 
bulldinsr  "was  never  actually  completed." — 
Marble  Lumber  -Co.  v.  Lordsburff  Hotel  Co., 
96  Cal.  832.  884,  81  Pac.  164. 

69.  Term  "cessation  of  work"  is  used  in 
reference  to  time  in  which  notices  or  claims 
to  liens  should  be  filed. — ^McDonald  v.  Hayes, 
132  Cal.  490,  495,  64  Pac.  850. 

70u  Same  —  Same  —  ConatmctlTc  comple- 
tion.— Under  the  provisions  of  the  above 
section  the  cessation  from  labor  by  reason 
of  the  actual  contract,  is  not  the  cessation 
of  labor  which  itself  constitutes  a  con- 
structive completion  of  the  building  or  con- 
tract, and  the  time  for  fliinsr  claim  of  lien 
is  not  governed  by  the  rule  applying  where 
there  is  a  constructive  completion. — ^Mott 
V.  Wrigrht.  48  Cal.  App.  21,  187  Pac.  617. 

71.  Same— Bffcct  of  failure  of  owner  to 
Me  and  record  notice  of  cessation  of  labor 
can  not  be  construed  to  indefinitely  post- 
pone time  in  which  claim  of  lien  may  be 
filed.  Section  gives  materialman  thirty  days 
after  filing  of  notice  of  cessation  of  labor 
by  owner,   or  in   case   owner  does  not  file 


such  notice,  then  one  hundred  and  twenty 
days  after  such  cessation  from  labor. — 
Buell  V.  Brown,  181  Cal.  158,  161,  63  Pac. 
167. 

72.  Same— Baaentlal  to  lien. — Completion 
of  building  is  essential  to  validity  of  liens, 
and  it  must  appear  that  building  was  com- 
pleted when  claims  were  filed. — Johnson  v. 
La  Grave,  102  Cal.  324,  326,  36  Pac.  651;  Mar- 
chant  V.  Hayes,  120  Cal.  137.  139,  62  Pac. 
154;  Jones  v.  Kruse.  138  Cal.  613,  617,  72 
Pac.  146. 

78.  Same— Occnpation  of  bnlidlng— Ac- 
ceptance—Poaaeaalon,  etc. — Acceptance  and 
occupation  of  building  can  not  be  regarded 
as  equivalent  to  or  conclusive  evidence  of 
completion. — Jones  v.  Kruse,  138  Cal.  618, 
616,   72   Pac.   146. 

74.  Actual  possession  taken  of  building 
by  owner  does  not  constitute  statutory  com- 
pletion, as  such  construction  would  result 
in  absurdity  where  lien-claimant  does  his 
work  after  occupation  by  owner  takes 
place.  By  such  construction  time  to  file 
lien  w^ould  begin  to  run  before  laborer  had 
performed  any  work  upon  building. — Orlandi 
V.  Gray,  125  Cal.  372,  374,  58  Pac.  16. 

75.  Provision  of  statute  requiring  that 
occupation,  etc.,  shall  in  certain  cases  be 
deemed  conclusive  evidence  of  completion 
was  enacted  in  interest  of  and  for  better 
protection  of  lien-claimant. — Giant  Powder 
Co.  V.  San  Diego  Flume  Co.,  88  Cal.  20.  23, 
26    Pac.    976. 

76.  Words  of  statute,  "occupy  and  use,"  or 
"accept"  have  reference  not  only  to  occupa- 
tion, use,  or  acceptance  of  dwelling  or  other 
house,  but  to  any  kind  of  structure,  build- 
ing, or  improvement  in  which  materials  of 
lien-claimant  have  been  used. — Giant  Pow- 
der Co.  V.  San  Diego  Flume  Co.,  88  Cal.  20, 
23,  26  Pac.  976. 

77.  Same  —  Same  —  Preanmptlon  arlalns 
from. — Occupation  of  a  building  raises  pre- 
sumption of  completion  of  the  contract  and 
acceptance  by  the  owner  but  where  the 
lien-claimants  do  all  their  work  after  the 
occupation  or  use  by  the  owner  has  taken 
place,  or  while  the  owner  is  occupying  or 
using  the  building,  this  occupation  or  use 
is  not  such  as  to  raise  a  conclusive  pre- 
sumption of  completion  under  the  statute 
so  as  to  govern  as  to  when  the  time  begins 
to  run  for  the  claimants  to  file  their  notice 
of  claim  and  lien. — Mott  v.  Wright,  43  Cal. 
App.  21,  184  Pac.  517,  following  doctrine  in 
Orlandi  v.  Gray,  125  Cal.  372.  374,  58  Pac.  16; 
Boscus  V.  Waldman,  81  Cal.  App.  245,  265, 
160  Pac.  180. 

78.  Same  —  Omiaalon  of  owner. — Owner 
can  not  deprive  materialman  or  laborer  of 
his  lien  by  refusing  or  omitting  to  finish 
building. — Schwartz  y.  Knight,  74  Cal.  432, 
484,  16  Pac.  235. 

7IK  Same— Operation  of  above  aeetlon 
ean  not  be  reatrlcted  in  meaning  only  to 
make  it  possible  for  materialman  or  laborer 
to  file  his  claim  of  lien  before  actual  com- 
pletion of  building,  and  not  to  make  it  nee- 
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essary  to  do  so.  Words,  "shall  be  deemed 
equivalent  to  a  completion/'  mean  shal^  be 
equal  In  legal  effect  to  completion;  that  is, 
shall  be  treated  for  purpose  of  tiling:  lien 
as  an  actual  completion. — Kerckhoff-Cuzner 
Mill  &  Lumber  Co.  y.  Olmstead,  86  Gal.  80, 
84,   24  Pac.  648. 

80.  Same— Purpose  of  owner  to  complete 
only  in  part. — When  it  is  made  to  appear 
that  it  was  orisrinal  purpose  of  owner  to 
erect  building  only  in  part,  or  if  owner  hav- 
ingr  proceeded  to  erect  buildingr  in  part, 
abandoned  his  deslgrn  to  finish  the  same,  the 
buildingr  should  be  held  to  be  completed 
within  meaninsT  of  above  section,  from  time 
it  was  80  built  in  part,  or  so  abandoned;  and 
purpose  of  owner  may  be  inferred  from  his 
acts  or  omission,  ultimate  fact  to  be  deter- 
mined in  such  ease  beinsr  his  orisrinal  or  sub- 
sequent purpose  to  leave  building  unfinished. 
—Schwartz  v.  Knigrht,  74  Cal.  432.  434,  16 
Pac.  286. 

81.  Same  —  <lneBtlon  of  fact. — Whether 
contract  has  been  substantially  performed 
is  question  of  fact  which  must  be  deter- 
mined by  trial  courts  in  each  instance  from 
facts  and  circumstances  in  the  case,  and 
findinsrs  of  trial  court  upon  that  point  are 
as  conclusive  as  its  flndinffs  upon  any  other 
fact. — Harlan  v.  Stufllebeem,  87  Cal.  608,  512, 
25  Pac.  686. 

82.  Under  the  provisions  of  the  me- 
chanics'-lien  law,  the  question  as  to  whether 
a  building:  has  been  completed,  or  is  not 
completed,  is  one  of  fact  and  not  a  ques- 
tion of  law. — Hammond  Lumber  Co.  v.  Yea- 
ger,  185  Cal.  866,  197  Pac.  111. 

8S.     Same  —  Substantial    omissions.  —  If 

omissions  in  construction  are  so  substantial 
that  contractor  would  not  have  right  of  re- 
covery upon  his  contract  he  can  not  enforce 
lien. — Marchant  v.  Hayes,  117  Cal.  669,  671, 
49  Pac.  840;  Bianchi  v.  Huffhes,  124  Cal.  24, 
27,   56   Pac.    610. 

84.  Question  whether  omitted  portion  of 
buildingr  is  trivial  imperfection,  or  is  sub- 
stantial failure  in  its  construction,  is  not  to 
be  determined  by  its  relative  cost  to  that  of 
entire  buildlngr.— Bianchi  v.  Hughes,  124 
Cal.  24,  27,  66  Pac.  610. 

85.  Same— SnlBclency  of. — Completion  of 
contract  is  sufllcient  for  purpose  of  tiling 
claim  of  lien  where  contractor's  connection 
with  owner  is  completed,  and  owner  ac- 
cepts work  done  and  uses  and  occupies  so 
far  as  it  Is  capable  of  being  so  used  or  oc- 
cupied,—Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,   88   Cal.   20,   26,   26   Pac.   976. 

86.  Same  —  ^Trivial  Imperfections'*  or 
Momtosions*'— As  to  generally. — In  the  con- 
struction of  a  concrete  reservoir  at  an 
agreed  price  of  approximately  six  thousand 
dollars  the  omission  of  five  items  called 
for  by  the  specifications  of  the  aggregate 
cost  of  approximately  sixty-three  dollars, 
is  trivial,  and  can  not  be  deemed  to  consti- 
tute such  a  lack  of  completion  as  to  prevent 
the  filing  of  liens,  under  the  above  section 


— Simmons   v.   Firth,    33    Cal.   App.  187,  164 
Pac.  87. 

87.  Same— Same— -Defeets  mot  preventiBS 
recovery  for  substantial  performance. — ^Anjr 
such  imperfections  in  the  performance  of 
the  work  of  constructing  a  building  which 
are  of  so  trivial  a  character  as  to  permit 
the  contractor  to  recover  for  substantial 
performance,  notwithstanding  the  existence 
of  the  defects,  are  "trivial  imperfections" 
within  the  meaning  of  the  above  section.— 
Hammond  Lumber  Co.  v.  Yeager,  185  CaX. 
355,  197  Pac.  Ill,  following  the  doctrine  in 
Rischard  v.  Itfiller,  182  Cal.  361,  188  Pac.  50; 
Thomas  Harvety  Co.  v.  Jones,  186  Cal.  285, 
197  Pac.  105. 

88.  Same  —  Same  -«  Substantial  perfons- 
ance— >Tlme   for   filing   lien   not   delayed.— A 

"trivial  imperfection"  in  the  work  of  con- 
structing a  building,  within  the  meaning 
of  the  above  section,  providing  that  such 
imperfection  shall  not  be  deemed  such  a 
lack  of  completion  as  to  prevent  the  filing 
of  a  lien,  is  one  of  fact  to  be  determined 
by  the  trial  court  under  the  conditions  and 
circumstances  of  each  case,  and  the  finding 
of  the  trial  court  will  not  be  disturbed  when 
it  can  not  be  said  that  there  Is  no  substan- 
tial evidence  to  support  it.  —  Hammond 
Lumber  Co.  v.  Yeager,  186  Cal.  866.  197  Pac. 
Ill,  following  the  doctrine  in  Harlan  v. 
Stuflflebeem,  87  Cal.  608,  26  Pac.  686;  Willam- 
ette Steam  Mills  Lumbering  A  Mfg.  Co.  ▼. 
Los  Angeles  College  Co.,  94  Cal.  229,  29  Pac 
629;  Bianchi  v.  Hughes,  124  Cal.  24,  27.  56 
Pac.  611;  Schindler  v.  Oreen,  149  CaL  752. 
766,  87  Pac.  626. 

As  to  tbe  rigbt  of  a  building  contractor 
to    recover   for    a    substantial    performaaeet 

see  note  134  Am.  St.  Rep.  678. 

89.  Same— Uncertainty  as  to  time  of  con- 
pletion. — As  to  allegation  in  complaint  re- 
lating to  time  of  cessation  of  work  being 
sufldcient  in  absence  of  special  demurrer 
thereto  to  admit  proof,  and  support  finding 
of  exact  date  of  such  cessation,  see  San 
Joaquin  Lumber  Co.  v.  Welton,  115  CaL  1,  S, 
46  Pac.  736,  1067. 

80.     Constroctlon   of   sectlon-»In  geneniL 

— As  to,  see,  ante,  9  1183,  note  pars.  136- 
188. 

91.  Under  the  provisions  of  above  sec- 
tion, all  claims  of  liens  can  be  filed.  The 
liens  must  be  after  the  completion  of  the 
building,  regardless  of  whether  or  not  a  no- 
tice of  cessation  of  labor  or  of  completion 
of  the  building  is  filed  as  required  by  the 
section. — ^National  Lumber  Co.  v.  Kennedy, 
28  Cal.  App.  780,  164  Pac.  26. 

92.  Where  a  building  has  been  completed 
and  occupied,  it  will  not  be  regarded  as  in- 
complete merely  because  a  skylight  prove? 
defective  and  has  to  be  remedied. — National 
Lumber  Co.  v.  Kennedy,  18  Cal.  App.  780, 
164  Pac.  26. 

98.     Same— Aa  to  coa—tlon  fk^m  lalK»r.— 

A  cessation  from  labor  for  thirty  days  is 
deemed  a  completion  of  the   building,  and 
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the  effect  of  the  failure  of  the  owner  to 
flle  and  record  the  notice  of  cessation  does 
not  indefinitely  postpone  the  time  within 
which  the  claim  of  -liens  must  be  filed 
within  ninety  days  after  the  expiration  of 
the  thirty-day  period. — Sunset  Lumber  Co. 
▼.  Bachelder,  167  Cal.  612,  Ann.  Cas.  1916B, 
664,  140  Pac.  86. 

94.  It  is  the  cessation  of  work  upon  the 
buildin^T  for  which  the  material  was  fur- 
nished,  together  with  its  occupation  or  use 
by  the  owner  that  sets  the  time  running  for 
the  constructive  completion  of  the  bulldinir 
under  above  section  as  it  read  in  1909. — Sun- 
set Lumber  Co.  v.  Bachelder,  167  Cal.  612, 
Ann.  Cas.  1916B,  664,  140  Pac.  35. 

95.  A  notice  of  claim  of  lien  for  the  value 
of  labor  and  materials  furnished  under  a 
contract  for  the  alteration  and  repair  of  a 
dwellinflT-house  filed  on  the  fifty-ninth  day 
followlnflT  the  cessation  of  work  under  the 
contract  is  filed  in  due  time  where  the  ces- 
sation of  work  was  by  mutual  consent  of 
the  owner  and  contractor  and  was  followed 
by  an  immediate  acceptance  of  the  work. — 
Trimlett  v.  De  Coursey,  28  CaL  App.  90,  161 
Pac  890. 


of  the  period  of  ninety  days  after  the  com- 
pletion of  the  building;  that  is.  of  the  build- 
iner,  as  a  whole,  as  provided  in  the  last 
clause  of  such  section. — ^Hughes  Mfg.  A 
Lumber  Co.  v.  Hathaway,  174  Cal.  44,  161 
Pac.  1169. 


/ 


Saaie— AmcnAment    to    aectioB^ — The 

amendment  of  the  code  section  erives  the 
materialman  or  the  one  who  bestows  labor 
the  option  either  to  flle  his  claim  with  ref- 
erence to  the  time  he  ceases  to  furnish  ma- 
terials or  labor,  or  to  wait  and  take  his 
chances  of  knowingr  Just  when  the  bulldiner 
is  deemed  completed— a  fact  always  within 
the  knowledge  of  the  owner  and  original 
contractor,  but  not  of  the  materialman  and 
laborer. — Tost  v.  Roux,  27  Cal.  App.  807, 
149  Pac.  781. 

97.  Under  above  section  as  amended  in 
1911,  a  materialman  may  file  his  claim  of 
lien  within  thirty  days  after  he  has  "ceased 
to  furnish  materials,"  and  the  owner  of  the 
buildinsr  can  not  cut  off  such  statutory 
rlffht  by  taking  possession  of  the  buildlnflr 
and  treating  it  as  completed,  while  the  ma- 
terials are  still  being  furnished. — Tost  v. 
Roux,  27  Cal.  App.  307,  149  Pac.  781. 

98.  Saaie— ^lllMS  notlee  of  completion. — 
The  filing  of  a  notice  of  completion  is  de- 
clared by  above  section  to  be  "equivalent  to 
a  completion  for  all  the  purposes  of  this 
chapter,"  and  such  declaration,  when  read  in 
connection  with  this  language  preceding  it, 
must  be  understood  to  mean  that  the  filing 
of  such  notice  of  completion  is  not  manda- 
tory, but  "completion  of  the  original  con- 
tract" previously  mentioned  as  the  thing 
which  starts  running  the  thirty-day  period, 
and  that  a  claim  of  lien  by  a  materialman 
or  laborer,  if  filed  within  thirty  days  after 
the  filing  of  such  notice,  will  be  deemed  to 
be  within  the  time  prescribed,  whether 
within  thirty  days  after  the  actual  comple- 
tion or  not. — Hughes  Mfg.  A  Lumber  Co.  v. 
Hathaway,  174  Cal.  44.  161  Pac.  1168. 

99.  Where  no  notice  of  completion  is 
filed,  the  claimant  Is  only  required  to  see 
that  hii  claim  is  filed  before  the  expiration 


100.  Sane— Fallore  to  flle  notice  of  oc- 
enpancy^ — The  owner  of  the  building  is  es- 
topped from  claiming  that  the  lien  of  a 
claimant  other  than  the  original  contractor 
was  not  filed  within  thirty  days  after  occu- 
pation of  the  building,  where  no  notice  of 
such  occupancy  was  filed.  The  requirement 
of  the  filing  of  notice  of  completion  re- 
quired applies  as  well  to  the  statutory  com- 
pletion of  the  building  by  occupation,  ac- 
ceptance, or  cessation  of  labor  as  to  the 
actual  completion. — Boscus  v.  Waldmann,  81 
Cal.  App.  246,  160  Pac.  180. 

101.  Sane— Notice  of  cUlm— Tine  of  fll- 
Img. — Uxlder  the  provisions  of  above  section 
a  claim  of  lien  for  materials  furnished  in 
the  construction  of  a  building,  filed  within 
thirty  days  after  the  filing  of  notice  of  com- 
pletion of  the  building,  is  in  time. — ^Hughes 
Mfg.  &  Lumber  Co.  v.  Hathaway,  174  CaL 
44,  161  Pac.  1169. 

lOa.  Sane  —  Sane  —  Taiidlty  of.— A  full 
and  literal  compliance  with  the  statute  as 
to  the  statement  in  the  notice  "of  the  terms, 
time  given  and  conditions  of  his  contract" 
would  require  a  statement  that  the  price  to 
be  paid  was  the  current  or  market  rate  at 
the  time  for  the  labor  and  materials.  But 
where  this  was  in  fact  what  was  claimed 
and  what  was  understood  by  the^  parties, 
and  would  be  implied  as  the  contract  in  the 
absence  of  a  specific  agreement  otherwise, 
an  omission  so  to  state  under  the  circum- 
stances will  not  be  held  to  be  fatal  to  the 
validity  of  the  notice. — Olson-Mahoney 
Lumber  Co.  v.  Dunne  Inv.  Co.,  80  Cal.  App. 
882,  169  Pac.  178. 


108.  Sane— Purpose  of  section. — Clearly, 
the  purpose  was  to  give  to  persons  inter- 
ested notice  of  the  completion  of  the  work 
in  order  that  they  might  in  due  time  file 
their  claims  of  lien.  Filing  the  notice  of 
completion  Is  the  equivalent  of  the  failure 
to  file;  it  extends  the  time  for  filing  claims 
of  lien  for  a  period  of  ninety  days  after 
the  actual  completion  of  the  work.  The 
legislature  deemed  such  a  period  ample 
time  for  otherwise  obtaining  information 
as  to  the  time  of  completion.  The  r-rovi- 
sion  that  "all  claims  of  lien  must  be  filed 
within  ninety  days  after  the  completion  of 
any  building"  could  serve  no  purpose  other 
than  to  terminate  the  time  within  which  the 
claim  of  lien  might  be  filed.  Such  Is  the 
plain  import  of  the  language  used. — Na- 
tional Lumber  Co.  v.  Kennedy,  28  Cal.  App. 
780,  164  Pac.  26. 

104.  Sane — Statvte  renedial. — Statute  la 
remedial,  adopted  in  obedience  to  constitu- 
tion (article  XX  9  16).  and  is  to  be  liber- 
ally construed  in  furtherance  of  purposes 
for  which  it  was  authorized.  —  Corbett  T. 
Chambers,  109  Cal.  178,  184.  41  Pac  878. 
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105.  Credit—- GIvlnv  of  for  longer  period 
than  prescribed  by  statute  does  not  affect 
time  within  which  notice  of  Hen  must  be 
filed.— Knowles  v.  Baldwin,  125  Cal.  224,  226. 
67  Pac.  988. 


106^     «<DeBiaBd>»~iDellBltloB     of     term.— 

Word  "demand"  does  not  mean  an  itemized 
account. — Jewell  v.  McKay,  82  Cal.  144,  151, 
23  Pac.  139.  See  Brennan  v.  3waBey,  16  Cal. 
141,  76  Am.  Dec.  607. 

107.  DIstlBctloB  extota— Between  orlslBal 
eoBtractor  «Bd  aiaterlalmeB  or  svi>«oBtrac^ 
tors  in  that  the  former  has  direct  lien  upon 
real  estate  of  owner  to  full  extent  of 
amount  due  him,  based  upon  personal  lia- 
bility of  owner  to  him,  while  the  latter  have 
but  a  lien  in  the  nature  of  an  attachment 
against  money  in  hands  of  owners  and  due 
to  contractor. — Kellog:^  v.  Howes,  81  Cal. 
170,  172.  6  Ia  R.  A.  688,  22  Pac.  609.  See 
OreisT  V.  Riordan,  99  Cal.  316,  819,  38  Pac. 
913. 

106.  DwrntioB  of  Ilea— Recorded  lieBS 
blBd  bnlldlBK  obIt  Btaety  dajrs  unless  in 
meantime  suit  shall  be  brousrht  to  fore- 
close them. — Goss  y.  Strelitz,  64  Cal.  640, 
643. 

As   to   time   of   eoBtlBaaBcc   of   lieB,  see, 

post,   §  1190  and  note. 

100.     EieTBtor     mm    part     of     straetvre. — 

When  building  to  be  erected  is  of  large 
size,  costing  quarter  of  million  dollars,  and 
different  contracts  were  let  by  owner  for 
construction  of  various  portions  of  it,  and, 
among  "these,  was  contract  for  completion 
of  an  elevator,  held  that  elevator  was  sub- 
stantial and  necessary  part  of  building,  and 
until  elevator  was  completed  and  placed  in 
position  It  could  not  be  said  that  building 
was  completed. — Coss  v.  MacDonough,  111 
Cal.  662,  666,  44  Pac.  826. 

110.  Failure  to  eomply  wItM  law — ^Lia- 
bility of  owner. — ^Under  the  provisions  of 
the  above  section  an  owner  of  a  building 
who  has  failed  to  comply  with  the  provi- 
sions of  the  mechanics'-lien  law,  may  be 
required  to  respond  to  a  lien-claimant 
which,  when,  added  to  the  other  payments 
made,  will  exceed  the  total  contract-price 
of  the  building. — Schultheiss  Bros.  Co.  v. 
Hunziker,  42  Cal.  App.  73,  183  Pac.  347, 
following  doctrine  In  Roystone  v.  Darling, 
171  Cal.  626,  164  Pac.  115. 

111.  Failure  to  file  wltkla  time— W^aat  of 
Talid  Ilea. — Where  a  contractor,  after  en- 
tering into  an  agreement  with  the  owner 
for  the  acceptance  of  the  work  contracted 
to  be  done  and  the  elimination  from  the 
contract  of  certain  unfinished  work,  did 
not  file  his  notice  of  lien  either  within  the 
time  limited  after  the  notice  of  completion, 
or  in  the  time  limited  after  the  actual  com- 
pletion of  the  original  contract  with  such 
unfinished  work  eliminated,  no  valid  Hen 
was  created  under  the  provisions  of  the 
above  section. — Pacific  Mfg.  Co.  v.  Rasmus- 
sen,  42  Cal.  App.  742,  184  Pac.  54. 


112.     Filing    Uea — ^Aa    to    wketker   ptttf 
qnlslte  to  avlt  ob  coatractor's  boad. — In  th« 

case  of  a  building-contract  in  which  ths 
contractor  executes -the  bond  provided  for 
in  section  1183,  ante,  the  filing  of  lien-claims 
under  the  provisions  of  the  above  section 
are  not  an  essential  prerequisite  to  an  ac- 
tion on  the  bond  of  the  contractor  by  la- 
borers, materialmen,  and  other  lien-claim- 
ants.— General  Electric  Co.  v.  American 
Bonding  Co..  180  Cal.  675,  182  Pac.  444,  ap- 
proving doctrine  in  Richardson  A.  Fisher 
Co.  v.  Chicago  Bonding  &  Surety  Co..  33 
Cal.  App.  650,  170  Pac.  866;  Hubbard  v.  Ju- 
rian,  36  Cal.  App.  767,  170  Pac.  1093:  Crane 
Co.  V.  Maryland  Casualty  Co.,  87  Cal.  App. 
87,  173  Pac.  494. 

lis.  Foreclosure  of  lleas— Coaipletloa  of 
cob  tract  —  Fladiac- Bvldeace. — In  an  ac- 
tion to  foreclose  contractor's  liens  against 
leasehold  interest  under  contract  let  by 
sublessee,  proper  changes  in  the  leased 
premises,  and  who  employed  certain  per- 
sons to  perform  the  plumbing,  electrical 
wiring,  and  painting;  but  there  was  no 
definite  price  agreed  upon,  nor  any  plan 
adopted  for  the  contemplated  changes,  the 
work  being  laid  out  from  day  to  day  as  U 
progressed,  and  such  persons  employed  to 
do  the  work  following  the  instructions 
given  to  them  from  time  to'  time  by  such 
sublessees  or  by  the  superintending  con- 
tractor, as  to  the  manner  of  its  perform- 
ance testimony  of  the  plaintiffs  that  all  the 
work  which  the  sublessee  had  required 
from  them  had  been  performed  prior  to  his 
death  is  sufficient  to  sustain  a  finding  that 
the  contracts  of  the  lien-claimants  were 
completed  on  the  date  of  such  death. — Per- 
azzi  V.  Doe  Estate  Co.,  40  Cal.  App.  607,  181 
Pac.  398. 

114.  In  such  an  action  evidence  that 
the  employees  of  such  plaintiff-claimants 
were  working  on  the  premises  at  the  time 
of  the  death  of  such  sublessee,  and  that  all 
the  changes  contemplated  had  not  then  been 
made,  but  were  completed  at  a  later  date. 
Is  held  not,  under  the  circumstances,  neces- 
sarily inconsistent  with  the  findings  that 
the  contracts  of  the  *  plain  tlfF-claimants 
were  completed  on  the  date  of  the  death  of 
the  sublessee. — Peraszi  v.  Doe  Estate  Co.. 
40  Cal.  App.  607,  181  Pac.  398. 

115.  FriTOlons  objcctloas  to  elaim  mnd 
verliicatloB. — Objections  to  verification  of 
claim  stating  "that  facts  stated  therein 
are  true,"  instead  of  stating  that  claim  Is 
true,  as  well  as  objection  that  party  was 
owner  of  "premises,"  instead  of  stating 
that  he  was  owner  of  "building,"  held  to  be 
frivolous. — Corbett  v.  Chambers,  109  Cal. 
178,  185,  41  Pac.  873. 

As  to  forfeitare  of  Ilea  for  vlolatlag  of 
provlaioBs  of  aectlOB  1202,  see  post,  S 1202 
and  note. 

As   to   word  ^'iBsproTCBieBt,''  coBStmetloa 

of»  see,  ante,   9  1183  and  note  par.  SIO. 

116.  laterest  <—  May  be  allowed  vpa« 
claims   of   Ucaora    from    commencement  of 
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several  actions  to  foreclose  liens. — Pacific 
Mut.  Life  Ins.  Co.  ▼.  Fisher,  106  Cal.  224,  233. 
39  Pac.  758.  See  Md.  Trustees  etc.  v.  Heise, 
44  Md.  463,  472.  Mass.  Johnson  v.  Boudry, 
116  Mass.  196.  Orev  Willamette  Falls  T. 
&  M.  Co.  y.  Riley,  1  Oreg:.  183. 

Aa  to  laterent  on  lleii-clalinJi»  see.  ante, 
}  1188,  note  pars.   268-270.   311,  312. 

117.  JvdBrmcnt— Certalatr* — Decree  Is  not 
unintelligible  and  incapable  of  being:  exe- 
cuted by  sheriff  because  it  is  not  stated 
which  of  defendants  shall  pay  amount 
found  due  to  plaintiffs,  where  there  is  no 
personal  Judgrnient  aerainst  any  of  defend- 
ants, but  Judgrnient  is  that  plaintiffs  have 
valid  lien  upon  property  and  that  sheriff 
sell  same  and  from  proceeds  of  sale  pay 
plaintiffs  sums  due  them,  statingr  such  sums. 
— Neihaus  v.  Morgan,  5  Cal.  Unrep.  391,  4S 
Pac.  265,  267. 


11&  Same— 4>B  demurrer* — Judgrment  on 
demurrer  in  action  to  foreclose  laborer's 
lien  is  proper  where  it  appears  from  com- 
plaint that  notice  of  lien  was  not  filed 
within  either  thirty  or  sixty  days  from 
termination  of  employment. — Weithoff  v. 
Murray,  76  Cal.  608,  610,  18  Pac.  436. 

119.  Leval  relations  <— Between  owner, 
contractor,  and  snbcontractor.^ — ^No  privity 
of  contract  exists  between  owner  of  build- 
Ins  >Lnd  subcontractor,  but  subcontractor's 
rigrhtfl  are  based  simply  upon  his  contract 
made  with  contractor.  The  contractor,  and 
not  owner  of  buildinsTt  is  subcontractor's 
debtor,  and  subcontractor  has  no  rlg^ht  to 
claim  that  buildingr  has  been  completed 
until  contractor  under  whom  he  claims  has 
such  riffht. — Roylance  v,  San  Luis  Hotel  Co., 
74  Cal.  273,  277.  20  Pac.  573.  See  Davis  v. 
BuUard,  32  Kan.  234,  4  Pac.  76;  decided  un- 
der similar  statute. 

laOu  Marsballns  of  liens* — ^Purpose  of 
legislature  is  that  rights  of  subcontractors 
and  materialmen  should  be  ascertained  by 
reference  to  liens  as  filed,  or  shall  rest  upon 
proofs  of  contracts  between  them  and  orisr- 
inal  contractor,  such  as  accord  with  terms 
and  conditions  set  forth  in  claims  of  lien. 
Statute  does  not  attempt  to  create  privity 
between  such  subcontractors  or  material- 
men and  owner,  by  which  latter  shall  be- 
come personally  indebted  to  former;  it  is 
liens  which  are  to  be  marshaled  and  their 
relative  rank  declared. — Ooss  v.  Strelits, 
54  Cal.  640,  643. 

121.  Materialmen— 'As  snch,  are  not  orlir- 
Imal  contractors  within  meaninflr  of  above 
section.  —  Hinckley  v.  Field's  Biscuit  St 
Cracker  Co.,  91  Cal.  136,  140,  27  Pac.  694. 


Same-— Parnlablns  materials  directly 
to  o^wner,  is  not  original  contractor  in  sense 
of  statute,  for  reason  that  there  can  be  no 
subcontractor  or  intervening:  lienor,  and 
consequently  he  must  file  his  claim  of  lien 
within  thirty  days  after  completion  of 
bulldingr- — Sparks  v.  Butte  Consol.  Gold  Min. 
Co.,  56  CaL  389;  Schwartz  v.  Knight,  74  Cal. 


432,  16  Pac.  236;  Pacific  Mut.  Life  Ins.  Co.  v. 
Fisher,  106  Cal.  224,  233,  39  Pac.  768. 

123.  Same  — Must  llle  Hen  wltkln  time 
prescribed. — Under  the  provisions  of  the 
above  section,  as  amended  in  1911,  a  mate- 
rialman's claim  must  be  filed  in  the  record- 
er's ofiUce  within  the  time  required,  other- 
wise he  can  not  enforce  his  rights  to  a  lien. 
— Im  W.  Blinn  Lumber  Co.  v.  American  Ce- 
ment Producers  Co.,  —  Cal.  App.  — ,  197  Pac. 
142,  following  the  doctrine  in  Irwin  v.  Silva, 
40  Cal.  App.  136,  146,  180  Pac.  361;  Ferger 
V.  dreatheart,  44  CaL  App.  246,  186  Pac.  376. 

124.  Measnre  of  dsnnave  — la  case  of 
valid  contract  that  Axes  liability  of  owner 
on  completion  is  the  contract-price,  but 
where  contractor  fails  to  perform  his  con- 
tract, owner's  liability  Is  to  be  determined 
under  S  1202,  post. — McDonald  v.  Hayes,  132 
Cal.  490.  496,  64  Pac.  860.  See  Walsh  v.  Mc- 
Menomy,  74  Cal.  366,  369.  16  Pac.  17;  Kellogg 
V.  Howes.  81  Cal.  176,  177,  6  L.  R.  A.  688,  22 
Pac.  609;  Greig  v.  Riordan,  99  CaL  316,  319, 
33  Pac.  913. 

126.  *<Mlnlns  cUlm"  and  «mlnlnv  loca- 
tlon**— *Are  Identical  and  the  two  designa- 
tions may  be  Indiscriminately  used  to 
denote  same  thing. — Castagnetto  v.  Copper- 
town  Min.  &  Smelt.  Co.,  146  Cal.  329,  333,  80 
Pac.  74.  See  Smelting  Co.  v.  Kemp,  104 
U.  S.  636,  649,  26  U  ed.  876. 


Same— MInlnv  claim  nuiy  stand  In 
place  of  word  ''atrnctnre'*  as  property  to  be 
charged  with  lien  and  may  be  described  as 
such  in  notice  and  claim  of  lien  under  above 
section. — ^Williams  v.  Mountaineer  Gold  Min. 
Co.,  102  Cal.  134,  140.  34  Pac.  702,  36  Pac.  388. 

12T.  Same-— Work  on  mine— Provision  as 
to  completlond — ^Language  of  statute  upon 
subject  of  completion  is  not  strictly  appli- 
cable to  case  where  work  is  continuous  in 
its  nature,  as  upon  mine,  and  In  such  case 
where  time  is  not  definitely  fixed  by  statute 
It  Is  only  necessary  that  claim  be  filed 
within  reasonable  time. — California  Powder 
Works  V.  Blue  Tent  Consol.  Hydraulic  Gold 
Mines,  3  Cal.  Unrep.  146,  22  Pac.  391,  393. 

Aa  to  contract  not  payable  In  money,  and 
exception  as  to  orlirlaal  contractor,  see, 
ante,  S  1184  and  note. 

128.  Mine  saperlntendent— Claim  of  sal- 
ary,— The  superintendent  of  an  oil-mining 
company  Is  not  entitled  to  a  lien  for  his 
claim  for  unpaid  salary,  for  the  reason 
that  such  claim  does  not  come  within  the 
purview  of  the  above  section,  providing  for 
the  filing  of  claims  of  lien. — ^McCreary  v. 
Toronto  Midway  Oil  Co.,  Ltd..  38  Cal.  App. 
17,  176  Pac.  87,  approving  doctrine  in  Durk- 
heimer  v.  Copper  Opolis  Copper  Company, 
66  Oreg.  37,' 114  Pac.  896. 

120.  Natnre  of  lien. — Claim  of  lien  is  not 
an  Instrument  in  nature  of  written  con- 
tract to  be  reformed  by  court  of  equity  In 
appropriate  cases.  It  Is  rather  a  prerequi- 
site to  maintenance  of  proceedings  which 
gives  plaintiff  an  extraordinary  remedy,  to 
secure    benefit    of    which    he    must    comply 
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with  terms  on  which  statute  extends  to  him  actually  remainingr  uncompleted,  under  the 

statutory    relief. — Ooss   v.   Strelits,   54    Cal.  terms  of  the  contract. — Summers  v.  !«.  F.  S. 

640,  644.  Syndicate,  —  Cal.  App.  — ,  189  Pac.  286,  fol- 

130.     NoMiilt— Skoiild    be    snated    who  lowing   doctrine   in  Slrch  B.   &  T.  lAbora- 

there    is    fatal    variance    between    evidence  ^o***®'  ^-  Oarbutt,  118  Cal.  App.  435.  110  Eac 

and  statement  in  complaint  as  to  claim  of  iji'    Mannlx    v.   Wilson,    18   CaL   App.   695, 

lien.--Waffner  v.  Hansen,  108  Cal.  104,  107,  "^»  ^^8  Pac.  881,  988. 
37  Pac.  195. 

Iftl.  Notice  of  completloB^Delared  HI- 
iBcr  of  claim— Defenae—Bfltoppel-^FleadliiK 
and  proof. — In  an  action  to  foreclose  a  me- 
chanics' lien  the  notice  of  claim  of  which 
was  filed  more  than  sixty  days,  but  less 
than  ninety  days,  after  the  completion  of  the 
work,  where  the  plaintiff-claimant  relies 
upon  the  failure  of  the  defendant  to  file  the 
notice  of  completion  provided  for  In  the 
above  section,  the  burden  is  upon  him  to 
plead  and  prove  the  facts  constitutiner  an 
estoppel  of  the  defendant  to  set  up  the  de- 
fense that  the  claim  of  lien  was  not  filed 
in  time. — Greeley  v.  Noble,  40  Cal.  App.  628, 
181  Pac.  666. 


I 
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1S21  Sane— -Brror  Im  date— HVant  of  In- 
Jvry. — ^A  lien-claimant  under  the  provisions 
of  the  above  section,  who  neither  files  his 
notice  of  claim  within  thirty  days  of  the 
date  of  completion  as  stated  in  the  notice 
of  completion  filed  by  the  owner  nor  within 
thirty  days  from  the  date  on  which  such  no- 
tice is  filed,  where  the  latter  date  is  found 
by  the  court  to  have  been  the  actual  date 
of  completion,  is  not  injured  by  the  fact 
that  the  notice  filed  by  the  owner  contains 
a  misstatement  as  to  the  date  of  comple- 
tion.— Pacific  Mfff.  Co.  V.  Rasmussen,  42  Cal. 
App.  742,  184  Pac.  54. 

18S.  Sane— Failare  to  Me— -Pleadlas  and 
proof. — In  an  action  to  foreclose  a  mechan- 
ics' lien  which  was  not  filed  within  sixty 
days  from  the  completion  of  the  contract, 
the  burden  of  alleglnip  and  provinsr  the 
failure  of  the  owner  to  file  the  notice  of 
completion  required  by  the  provisions  of 
the  above  section  is  upon  the  plaintiff- 
claimants. — Peraszi  v.  Doe  Estate  Co.,  40 
Cal.  App.  607,  181  Pac.  398,  following:  doc- 
trine in  Oreeley  v.  Noble,  40  Cal.  App.  628, 
181  Pac.  666. 

IM.  Same— Same— Tlnte  for  orlgrtnal  con- 
tractor to  Hie  claim. — ^Where  the  owner  un- 
der a  bulldins-contract,  with  knowledge 
that  improvements  are  beins  made  on  his 
property,  althougrh  he  is  not  a  party  to  the 
contract  therefor,  fails  to  file  a  notice  of 
completion,  a  claim  of  lien  by  an  orisrinal 
contractor  filed  after  the  expiration  of 
sixty -day  period  but  within  ninety  days 
after  completion,  is  within  time. — ^Kren- 
winkel  v.  Henne,  41  CaL  App.  580,  188  Pac. 
957. 

-^     18fk     Same— FlUnK    by    owner    ReleaacJ 
contractor  and  avretlea«— In  the  case  of  a 

bulldingr-contract  in  which  the  owner,  with 
full  knowledflre  of  the  facts  in  the  prem- 
ises, files  with  the  recorder  a  notice  of 
completion  this  will  have  the  effect  to  re- 
lease the  contractor  and  his  sureties  from 
oblifirations   for   any    portion    of    the    work 


1341.  Same  Same — ^Reservation  am  to  lat- 
ent defects— KlTect  of. — In  those  cases  In 
which  the  owner  files  a  notice  of  completion 
under  the  provisions  of  the  above  section, 
with  a  special  reservation  as  to  latent  and 
unknown  defects,  and  it  appears  that  there 
were  defects  some  of  which  at  least  were 
not  apparent  at  the  time  when  the  notice 
of  completion  was  filed,  this  would  be  suffi- 
cient to  take  the  cause  out  of  the  ffeneral 
rule  stated  In  the  preceding:  paras:raph,  and 
would  not  constitute  an  acceptance  by  the 
owner. — Summers  v.  L.  F.  S.  Syndicate,  — 
Cal.  App.  — ,  189  Pac  286. 

1S7.     Notice    of   lien — Complaint  to   fore-l 
«'«••— Variance  fataL — In  an  action  to  fore- 
close a  mechanics'  lien  in  which  the  notice 
of  Hen  filed  sets  forth  two  separate  and  dis- 
tinct   contracts    under    and    in    accordance 
with  which  plaintiff,  as  therein  stated,  per- 
formed  work   and   labor   in   superintending 
the   Installation   of  plumbing:  fixtures  in  a! 
building:   which   defendant,    as   owner,   was' 
constructing:,  and  In  the  complaint  each  of 
these   contracts  is  made   the   subject  of  a 
separate   cause   of   action   and   in  the  first 
count     thereof     alleg:ed     that     "defendant, 
through  his  duly  authorized  ag:ent  made  a 
contract   with   plaintiff  to   superintend  the 
installation     of    all    roug:h    plumbing    and 
plumbing:  proper  in  building:  of  the  defend- 
*'**     ...     at  all    times   during   its  con- 
struction and  until  completion"  which  "said 
plumbing   is   and   shall   be   known  and  re- 
ferred  to   herein   as   the    original  contract 
work,"  stating:  that  the  building:  is  a  laun- 
dry building,  and.  in  addition  to  the  plumb- 
ing and  pipe-flttinff  aforesaid   (that  is,  the 
"rough    plumbing   and    plumbing   proper"), 
has  installed  In  it  plumbing:  fixtures,  supply 
and  waste  pipes;  system  of  piping  to  and 
from   laundry   machinery  for   hot  and  cold 
water;    for    treated    and    untreated    water; 
high  and  low  pressure  steam -lines;  g:as,  oil 
and     compressed      air-lines;      a     vacuum- 
cleaner    system    and    a    sprinkling   system, 
all  of  which  was  to  be  put  in  and  was  act- 
ually put  in  and  installed  in  said  building 
of  defendant  and  used  by  him  as  and  for  a 
laundry;    and   alleg:ing   promise   of  defend- 
ant to  pay  for  said  work  as  superintendent 
of  the  installation  of  said  plumbing  proper 
as  aforesaid  only,  being  the  original  con- 
tract  work   in    the   building:,    a   designated 
sum,  a  portion  of  which  has  been  paid  and 
such  allegation  sets  forth  a  different  con- 
tract  from   the   contract   set   forth   in  tbe 
notice  of  lien  with  great  particularity  and 
detail,  the  variance  will  be  fatal  in  so  far 
as   the   work   alleged   in    the  complaint  to 
have  been   done  which    was    called  for  In 
the  notice  of  lien  filed  was  extra  work  over 
and  above  that  called  for,  and  there  can  be 
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no  recovery  for  such  extra  work. — Finn  v. 
Diamond  Laundry  Co.,  —  Cal.  App.  — ,  198 
Pac.  657,  following:  doctrine  in  Santa 
Monica  Lumber  &  Mill  Co.  v.  Hesre,  119  Cal. 
876,  61  Pac.  566. 

Am  to  notice  of  clatat  of  11cm  and  ovlil- 
cIcBcy  of  KCBcrally*  see  pars.  137,  138,  this 
note. 

188.  SoBie— Tcrmo  of  parmciit— -Tariance 
—Fatal  wkcB« — ^A  notice  of  lien  of  a  ma- 
terialman statinflT  that  ''payments  shall  be 
made  on  or  before  thirty  days  from  deliv- 
eries" is  insufficient  where  the  statement  in 
the  proposal  which  resulted  in  the  contract 
was  that  the  materials  were  "subject  to 
two  per  cent  cash  discount,  payments  to  be 
made  on  or  before  the  tenth  of  the  month 
following  delivery." — Schultheiss  Bros.  Co. 
V.  Hunziker,  42  Cal.  App.  78,  183  Pac.  347, 
approvlner  the  doctrine  In  California  Ce- 
ment Co.  v.  Wentworth  Hotel  Co.,  16  Cal. 
App.  718,  118  Pac.  108,  118. 

1S9.  '^OrlirtBal  contractor''— 'MeaBlniT  of 
fcrni« — ^Unless  person  who  works  for  mate- 
rialman upon  materials  which  he  furnishes 
to  owner  would  have  lien  upon  building  in 
construction  of  which  they  were  used,  for 
value  of  labor,  he  is  not  origrinal  contractor 
within  meaning  of  that  word  as  used  in 
code. — Sparks  v.  Butte  Oold  Min.  Co.,  66 
Cal.  389,  892. 

144K  Owncraiiip-«-^rkcro  ts  bo  UmltatloB 
■poB  term  '^wBcr,''  as  used  in  above  section, 
nor  does  it  refer-  to  owner  with  whom  con- 
tract for  improvement  was  made,  or  to 
owner  at  any  other  time  than  at  day  of 
fllini;  claim. — Corbett  v.  Chambers,  109  Cal. 
178,  180,  41  Pac.  873. 

141*  Same-— Reputed  owner  ^  Llcakolder 
-who  im  sood  faltk  fllca  Ilea  diviner  name  of 
reputed  owner  shall  not  lose  his  lien  if  he 
shall  afterward  ascertain  that  some  other 
person  is  owner.^-Corbett  ▼.  Chambers,  109 
Cal.  178,  179,  184,  41  Pao.  873;  Santa  Crus 
Rock  Paving  Co.  v.  Lyons,  138  Cal.  114,  119, 
65  Paa  829. 


142B.  Same  TMc  aamc  person  nuiy  be  botk 
ow^ner  and  reputed  o-trncr*  and  statement 
that  name  is  name  of  owner  is  none  less 
positive  because  it  Is  also  declared  to  be 
name  of  reputed  owner. — ^Arata  v.  Tellurium 
Oold  A  8.  Min.  Co..  66  Cal.  840,  341,  4  Pac. 
195. 

14S.  Preliminary  work  — Claim  of  lien 
for-— IB^kcn  to  bo  flled« — ^In  a  case  In  which 
a  laborer  performs  work  in  the  nature  of 
preparatory  work  in  clearing  and  gradingr 
a  lot  so  as  to  put  the  lot  in  condition  for 
the  execution  of  a  contract  for  the  erection 
of  an  apartment  house,  such  labor  is  not 
labor  under  the  contract  for  the  erection 
of  the  apartment  house  and  such  laborer 
not  bavins  been  paid,  who  does  not  file  his 
notice  of  claim  until  sixty  days  after  the 
completion  of  the  building,  does  not  file  the 
claim  within  the  time,  if  he  ever  had  the 
rigrht  to  claim  a  lien;  if  such  riffht  to  lien 
exists   at   all,   which   is   very   doubtful,   the 


claim  should  be  filed  within  sixty  days  af- 
ter the  completion  of  the  preparatory  labor, 
according  to  the  provisions  of  the  above 
section. — Fly  v.  Cline,  —  Cal.  App.  — ,  193 
Pac.  616. 

144.  Personal  Judgment— May  be  entered 
In  favor  of  Ilen-clalmant  for  amount  due 
him,  although  his  lien  be  invalid. — Ascha  v. 
Fitch,  6  Cal.  Unrep.  486,  46  Pac.  298.  See 
Lacore  v.  Leonard,  46  Cal.  394;  Morris  v. 
Wilson,  97  Cal.  644,  32  Pac.  801. 

146.  Personal  Judgrment  entered  in  favor 
of  claimants  by  decision  of  court  in  which 
lien  was  denied  because  claim  was  prema- 
turely filed  is  only  proper  Judgment  under 
circumstances. — ^Marchant  v.  Hayes,  120  Cal. 
137,  139,  62  Pac.  164. 

146.  Same— Materialman  beld  not  entitled 

to  personal  Judgment  asrainst  owners  of 
building  for  value  of  lumber  furnished  to 
contractors  and  used  in  bulldlngr- — Santa 
Clara  Valley  Mill  &  Lumber  Co.  v.  Williams, 
3  Cal.  Unrep.  700.  31  Pac.  1128.  1129. 

147.  Pleadlnar—*ABswer— Denial  on  infor* 
matlon  and  belief  In  answer  as  to  claim  of 
lien  is  sufficient  to  raise  issue  as  to  allegred 
claim  of  lien,  even  though  claim  was  re- 
corded in  office  of  county  recorder,  but 
where  inspection  of  paper  showed  that  it 
was  Inartiflcially  drawn,  and  not  in  lan- 
guage of  complaint,  and  question  arose  as 
to  whether  or  not  it  was  sufficient  to  meet 
requirement  of  statute  to  create  lien. — ^Hag- 
man  V.  Williams,  88  Cal.  146,  160,  26  Pac. 
1111. 

148.  Compare  I  Humphrey  ▼.  McCall,  9 
Cal.  59;  Loveland  v.  Garner,  74  Cal.  298,  16 
Pac.  844,  holding  that  where  facts  are  al- 
leged in  verified  complaint  which  are  pre- 
sumptively within  knowledge  of  defendant, 
he  is  not  permitted  to  deny  them  upon  in- 
formation and  belief,  but  must  answer  posi- 
tively. 

149.  Same— Complaint  in  action  to  en* 
force  lien. — Claimant  in  action  to  enforce 
lien  must  state  in  his  complaint  all  facts  es- 
sential to  recovery  and  show  that  person 
with  whom  he  dealt  had  authority  from 
owner,  either  express  or  implied*  to  create 
lien  upon  his  property. — Corbett  v.  Cham- 
bers, 109  Cal.  178,  183,  41  Pac.  873. 

160.  Complaint  which  fails  to  set  forth 
plans  and  specifications  of  original  contract 
in  regard  to  portion  of  work  provided  for  in 
contract  is  sufficient  as  against  general 
demurrer. — Slight  v.  Patton,  96  Cal.  884,  388, 
31  Pac.  248.  See  Jewell  v.  McKay,  82  Cal. 
144,  146,  23  Pac.  139. 

151.  Premature  flltng  of  claim— No  lien 
mtoed. — Claim  filed  before  completion  of 
building  is  prematurely  filed  and  lien  based 
thereon  can  not  be  enforced. — Perry  v. 
Brainard,  2  Cal.  Unrep.  691,  8  Pac.  882. 

162.  Filing  of  claim  before  completion  of 
building  is  premature  and  confers  no  right. 
— Roylance  ▼.  San  Luis  Hotel  Co.,  74  Cal. 
273.  276,  20  Pac.  673;  Willamette  Steam  Mill 
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Lumber  &  Mfff.  Co.  v.  Los  Ansreles  College 
Co.,  94  Cal.  229,  237,  29   Pac.  629. 

153.  Under  statute,  claim  must  be  filed 
after  completion  of  contract  or  buildiner, 
fllinsr  before  completion  belns  held  of  no 
effect — French  v.  Powell,  135  Cal.  636,  640, 
68  Pac.  92.  See  Roylance  v.  San  Luis  Hotel 
Co.,  74  Cal.  273,  278,  20  Pac.  673;  Willamette 
Steam  Mill  Lumber  A  Mtg.  Co.  v.  Los  An- 
ereles   College  Co.,   94   Cal.  229.   29  Pac.   629. 

1S4«  Propcrtr  alTected— -Lien  mnat  coTer 
entire  atractare,  althougrh  work  entltlinsr 
to  lien  was  bestowed  only  upon  part  of 
structure. — "Williams  ▼.  Mountaineer  O.  M. 
Co.,  102  Cal.  134.  140,  84  Pac.  702,  36  Pac. 
888.  See  Dickenson  v.  Bolyer,  55  Cal.  286; 
Helm  V.  Chapman,  66  Cal.  291,  5  Pac.  352; 
Silvester  v.  Coe  Quartz  MIn.  Co.,  80  Cal.  610, 
22  Pac.  217;  Farmers'  Loan  &  T.  Co.  v.  Cand- 
ler. 87  Ga.  241,  13  S.  E.  660;  Midland  R.  Co.  v. 
Wilcox.  122  Ind.  84,  28  N.  B.  506. 

16S.  Rallroad-^In  more  than  one  eoiuity 
— RecordincT  Hen. — Statute  does  not  require 
nor  have  courts  power  to  amend  statute. by 
requirlngr  fllingr  of  lien  In  every  county 
where  any  part  of  property  is  situated  upon 
which  lien  is  asserted. — Bringrham  v.  Knox, 
127  Cal.  40,  44,  59  Pac.  198. 

1541,  RefomatloB  of  claim  of  IIcb— Not 
permiaaible. — ^Notice  of  lien  is  an  instrument 
not  susceptible  of  reformation;  therefore 
monuments  and  lines  by  which  property  is 
said  In  notice  to  be  "properly  described" 
can  not  be  expungred  from  notice,  but  must 
be  read  as  part  of  It. — Fernandez  v.  Burle- 
son, 110  Cal.  164,  167,  52  Am.  St.  Rep.  75,  42 
Pac.  666.  See  Wagner  v.  Hansen,  103  Cal. 
104,  107,  37  Pac.  195. 

157.  Schoolhoiise,  bnlldlai^^-Coatractor'a 
bond — Liens  of  laborers  and  materialmen—. 
Filing     claims     of     Hen  — .  Snffidency. — The 

statute    under    which    the    bond    of   a    con- 
tractor   erecting:    a    schoolhouse    requiring 
that  verified  claims  be  filed  with  the  board 
of  education   within   ninety  days   from   the 
"completion  of  the  contract,"  and  not  from 
the  completion  of  the  building  or  structure 
where   the   contractor  abandoned   his   work 
and    work    upon    the    building    thereafter 
ceased    for   more    than    thirty   days,   before 
the  board   of  education   took   up  and  com- 
pleted  the   work   and  finished   the   building 
and    claims    of    laborers    and    materialmen 
were    filed    within    ninety    days    thereafter 
with  the  board  of  education  as  in  the  stat- 
ute  provided   they   were   filed  within   time, 
the  provisions  of  the  above  section,  by  its 
express  terms  being  confined  to  the  matter 
provided  for  in  the  code  alone  with  relation 
to    mechanics'    liens    and    the    thirty    days 
therein    specified    are    not    applicable    in    a 
contract    under    the   statute    in    accordance 
with   the   terms   of   which   the   contractor's 
bond  was  given;  the  words  "completion  of 
the  contract"  in  the  statute  should  be  given 
their  ordinary  acceptation;  the  contract  was 
completed  when  the  building  was  finished  In 
accordance  with  the  terms  of  the  contract, 
regardless  Of  whether  the  work  was  done 
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by  the  contractor  or  by  the  board  of  edu- 
cation, and  under  the  terms  of  the  sutute 
claims  filed  within  ninety  days  after  sach 
completion  were  filed  within  time.— Nelson 
▼.  Trounce,  184  Cal.  732.  196  Pac  393. 

IBS.  Service  of  notice.. — Provision  as  to 
serving  notice  upon  reputed  owner  by  ma- 
terialman or  other  creditor  is  not  applicablo 
where,  under  valid  contract  for  contract- 
price  exceeding  one  thousand  dollars,  owner 
makes  premature  payments,  in  such  case 
declaration  of  statute  that  such  payments 
shall  be  deemed  as  not  made  and  shall  be 
applicable  to  such  Hens,  etc.,  is  to  be  given 
effect.— Ganahl  v.  Weir,  130  Cal.  237  23$ 
62  Pac.  512. 

IS*.  Subcontractor.  —  Amount  of  claims 
of  subcontractors  can  be  ascertained  only 
after  all  work  and  materials  have  been 
furnished  and  after  building  has  been  com- 
pleted so  far  as  contractor  is  required  to 
complete  same.— Roylance  v.  San  Luis  Hotel 
Co.,  74  Cal.  273,  278,  20  Pac.  678.  See  Davis 
v.  BuUard,  32  Kan.  234,  4  Pac.  7S,  decided 
under  similar  statute. 

l«a.  Sufficiency  of  claim  of  lien— -Allega- 
tions and  requisites^— As  to  generally,  see 
par.  85,  this  note. 

Iftl.     Time  of  dllnff  claim  of  lien— Cosi- 

menccs    to    mn    wben,    and  anffidency    of 

flUng. — As   to   generally,   see  par.   161,  this 
note. 

ie2.     ^Trivial  imperfections*'— Meanlag  of 

term.— The  term  "trivial  imperfections" 
refers  to  Imperfect  and  deficient  perform- 
ance of  work  upon  a  building  which  is 
claimed  to  have  been  completed,  not  to 
case  in  which  building  is  admittedly  incom- 
plete and  workmen  are  still  engaged  In 
constructing  substantial  portions  thereof.— 
BlanchI  v.  Hughes.  124  Cal.  24.  27.  56  Pac 
610.  See  Santa  Itfonica  Lumber  &  Mill  Co. 
V.  Hege.  119  CaL  876,  379,  61  Pac.  665. 

163.  The  phrase  "trivial  Imperfections," 
as  found  in  the  code,  relates  to  question  as 
to  whether  or  not  there  has  been  actual 
completion  of  building.— Marble  Lime  Co.  v. 
Lordsburg  Hotel  Co.,  96  Cal.  332.  336.  31 
Pac.  164;  Bianchl  v.  Hughes.  124  Cal.  24.  27, 
66  Pac.  610. 

1«4.     In    a    case    in    which    a   contractor 
agreed-  to   excavate  a  cellar,   and  to  erect 
walls  of  concrete,  with  steps  to  the  street, 
upon  which  claimant  did  work  for  the  con- 
tractor,   the   work    being   accepted   by  the 
owner  on  July  26,  but  In  August  employed 
a  carpenter  to  place  a  frame  In  the  cellar 
doorway  where  the  steps  led  to  the  street, 
and  at  the  same  time  requested  claimant  to 
fill  a  small   hole  outside  of  the  cellar;  che 
lack   of   this   additional   work   was  heU  to 
be     a     "trivial     imperfection"     within    the 
meaning  of  the  code,  and  that  the  filing  of 
claim  of  lien  on  August  29  was  not  within 
the   thirty  days   required   by   statute.— Lip- 
pert  V.  LAsar.  4  Cal.  Unrep.  74.  33  Pac.  797. 

166.     Same— 4^ne«tlon  of  fact. — ^Trivial  Im- 
perfection   is    question    of    fact    In    each 
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Instance. — Willamette  Steam  Mill  Lumber 
&  Mfg.  Co.  V.  Los  Angreles  CoUegre  Co.,  94 
Cal.  229,  238,  29  Pac.  629. 

166.  What  constitutes  "trivial  imperfec- 
tions" is  question  of  fact  in  each  instance. — 
Willamette  Steam  Mill  Lumber  &  Mfg.  Co. 
V.  Los  Ansreles  College  Co.,  94  Cal.  229,  288, 
29  Pac.  629;  Bianchi  v.  Hughes,  124  Cal.  24, 
27.  66  Pac.  610. 

197.  Sane  — *  Same  — *  Alterations  made 
after  conatruetlon  of  koiiae,  held  trivial  in 
comparison  with  cost  of  construction  of 
house,  see  Santa  Clara  Valley  Mill  &  Lum- 
ber Co.  V.  Williams,  8  Cal.  Unrep.  700.  31 
Pac.  1128,  1129. 

KK8.  Variance  between  contract  and 
dalnt  of  lien  — An  to  venernlly.  —  Where 
court  found  that  claim  of  lien  set  forth  in 
contract  was  to  deliver  materials  at  reason- 
able market  rates,  but  that  contract  was 
an  express  one,  to  wit,  to  deliver  materials 
at  specific  rate,  held  that  this  was  fatal 
variance  and  prevented  recovery  by  ma- 
terialman.— Buell  &  Co.  V.  Brown,  131  Cal. 
158,  162,  63  Pac.   167. 

169.  flame— Claim  of  lien  muat  contain  a 
trmo  atatcmcnt  of  the  facts  required  by  the 
statute,  and  unless  so  stated  the  variance 
is  fatal;  but  a  variance  between  the  plead- 
ing and  proof  is  not  material,  unless  the 
adverse  party  has  been  thereby  misled  to 
his  prejudice. — Acme  Lumber  Co.  v.  Wess- 
ling,  19  Cal.  App.  406,  126  Pac.  167. 

170.  Same— Same— Agreement  as  to  price. 

— Statement  of  express  agrreement  as  to 
price  in  the  notice  and  complaint  and  show- 
ing in  evidence  that  there  was  no  agree- 
ment to  pay  any  definite  amount  is  not 
such  a  variance  as  will  defeat  the  action. — 
Lucas  V.  Rea.  10  Cal.  App.  641,  646,  101  Pac. 
537;  Lucas  v.  Gobbi,  10  Cal.  App.  648,  662, 
103   Pac.   167. 

171.  Same  —  Same  —  Between  notice  of 
lien  and  proof. — Where  the  claim  for  lien 
alleged  that  payment  for  the  materials  fur- 
nished was  to  be  made  upon  delivery,  proof 
that  payment  was  to  be  made  on  the  10th 
of  each  month  was  held  a  fatal  variance. — 
California  Portland  Cement  Co.  v.  Went- 
worth  Hotel  Co.,  16  Cal.  App.  713,  118  Pac. 
103. 

172.  Same  —  Complaint  ppon  qnantnni 
meralt. — ^Where  notice  of  Hen  stated  an  em- 
ployment at  fixed  rate  of  compensation,  and 
complaint  proceeded  upon  quantum  meruit, 
it  is  held  to  be  such  variance  as  to  preclude 
recovery. — Malone  v.  Bigr  Flat  Gold  Min.  Co., 
76  Cal.  578,  581.  18  Pac.  772;  Santa  Monica 
L.  M.  Co.  V.  Hege,  119  Cal.  876,  380,  51  Pac. 
555.  See  Reed  v.  Norton.  90  Cal.  690,  26  Pac. 
767,  27  Pac.  426;  Wasrner  v.  Hansen,  108  Cal. 
104,  37  Pac.  195. 

ITS.  Satn^i-Immaterlallty  of. — ^In  an  ac- 
tion to  foreclose  a  mechanics'  lien,  the  fact 
that  the  evidence  disclosed  that  the  bulld- 
Ing  was  constructed  for  an  agreed  price, 
while  the  claim  of  lien  stated  that  the  work 


performed  and  material  supplied  was  to  be 
paid  for  on  the  basis  of  their  reasonable 
value,  it  was  held  that  this  did  not  con- 
stitute a  variance,  inasmuch  as  the  evidence 
showed  that  the  prices  charged  were  the 
prevailing  market  prices  at  the  time  the 
labor  was  performed  and  the  material  fur- 
nished.— Acme  Lumber  Co.  v.  Wessling.  19 
Cal.  App.  406,  126  Pac.  167. 

174.  In  an  action  to  foreclose  a  mechan- 
ics' lien,  where  the  complaint  proceeded 
upon  the  theory  that  the  claim  of  lien  was 
founded  upon  a  single  contract,  while  the 
evidence  showed  that  in  fact  the  Hen  was 
founded  upon  several  separate  contracts,  it 
was  held  that  the  variance  was  not  ma- 
terial, inasmuch  as  the  defendant  was  not 
prejudiced  thereby,  and  was  not  thereby 
prevented  from  availing  himself  of  any  de- 
fense he  may  have  had  to  the  action. — 
Acme  Lumber  Co.  v.  Wessling,  19  Cal.  App. 
406.   126  Pac.    167. 

175.  Where,  in  an  action  to  enforce  a 
mechanics'  lien,  the  several  items  are 
founded  upon  the  statement  of  an  agreed 
price  for  the  materials  furnished,  while  the 
evidence  shows,  in  some  instances,  that  no 
price  was  agreed  upon,  yet  the  evidence 
shows  that  the  alleged  agreed  price  of  the 
materials  furnished  in  every  instance  was 
a  reasonable  value  thereof,  the  statement 
of  the  terms  of  the  several  contracts  as  set 
forth  in  the  several  classes  of  liens  was 
substantially  correct,  and  the  variance,  if 
any.  must  be  held  to  be  immaterial.--^ 
Blanck  v.  Commonwealth  Amusement  Corp.| 
10  Cal.  App.  720,  127  Pac.  805.  808. 

176.  Same  —  Notice  —  Rcqalrement  of 
proof. — ^When  notice  states  that  terms,  time, 
or  conditions  were  agreed  upon,  then  proof 
must  come  up  to  statement. — Reed  v.  Nor- 
ton, 90  Cal.  590.  597.  26  Pac.  767.  27  Pac. 
426. 

177.  Verbal  contract. — Fact  that  contract 
is  verbal  and  not  recorded  does  not  relieve 
claimant  from  compliance  with  provision  of 
this  section. — Madera  Flume  A  Trading  Co. 
V.  Kendall,  120  Cal.  182,  184,  65  Am.  St. 
Rep.  117.  52  Pac.  304.  See  Wood  v.  Wrede. 
46  Cal.  637;  Phelps  v.  Maxwell's  Mill  Co..  49 
Cal.  836;  Davis  v.  MacDonough,  109  Cal.  547, 
650.  42  Pac.  450. 

Aa  to  vendor's  Hen,  In  general,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  99  8046,  3047  and 
notes. 

178.  Verification  of  claim. — Statute  does 
not  require  that  verification  shall  be  in 
form  like  that  attached  to  pleading.  Affi- 
davit attached  to  each  claim  that  same  "is 
true"  is  sufllcient,  and  omission  to  state  "of 
affiant's  own  knowledge"  is  not  defect. — 
Ar&ta  V.  Tellurium  Gold  A  S.  Min.  Co.,  65 
Cal.  340,  842,  4  Pac.  195. 


ITS.  Same— Br  attorney. — Where  attor- 
ney verified  claim  f\nd  states  "that  as  such 
attorney  he  has  Knowledge  of  the  facts" 
and  makes  affidavit  for  claimant  on  account 
-^f  his  absence  from  state,  this  is  sufflciant. 
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— Jones  V.  Kruse,  188  Cal.  618,  617,  72  Pac 
146. 

As  to  complaint  In  action  vpon  lien  not 
required  to  be  Terlfled,  see,  ante,  S  1188  and 
note  par.  566. 

180L  Void  contract— In  scncraL — ^I£  con- 
tract is  wholly  void,  there  is  neither  "con- 
tract" nor  "original  contractor,"  and  in 
such  case  every  person  claimlngr  lien  must 
file  his  claim  within  thirty  days  after  com- 
pletion of  building,  as  he  is  required  to  do 
whenever  he  makes  direct  contract  with 
owner  in   person. — Sparks  v.  Butte  Consol. 


Gold  Siin.  Co.,  56  Cal.  889,  392;  Schwartz  ▼. 
KnifiTht,  74  Cal.  482,  434,  16  Pac.  285;  Wil- 
lamette Steam  Mill  Lumber  &  Mfff.  Co.  ▼. 
Los  Anereles  College  Co.,  94  CaL  229,  287,  29 
Pac.  629. 

181.  Same— Matcrlnlman  baa  lien  for  ma- 
terials under  statute,  though  contract  Is 
void  for  non-compliance  with  statute.  In 
such  case  statute  and  not  contract  measures 
extent  of  recovery. — Giant  Powder  Co.  v. 
San  DiesTO  Flume  Co.,  97  Cal.  263,  266,  32 
Pac.  172.  See  KellogrST  v.  Howes,  81  CaL 
170,  6  L.  R.  A.  688,  22  Pac.  509. 

See,  ante,  S  1188  and  note. 


§  1188.  LIENS  UPON  TWO  OB  MORE  PIECES  OF  PROPERTY.  AMOUNT 
DUE  FROM  EAOH  TO  BE  DESIGNATED.  In  every  case  in  which  one  claim 
is  filed  against  two  or  more  buildings,  mining  claims,  or  other  improvements 
owned  by  the  same  person,  the  person  filing  such  claim  must  at  the  same  time, 
designate  the  amount  due  to  him  on  each  of  such  buildings,  mining  claims^  or 
other  improvements;  otherwise  the  lien  of  such  claim  is  postponed  to  other 
liens.  The  lien  of  such  claimant  does  not  extend  beyond  the  amount  designated, 
as  against  other  creditors  having  liens,  by  judgment,  mortgage,  or  otherwise, 
upon  either  of  such  buildings  or  other  improvements,  or  upon  the  land  upon 
which  the  same  are  situated. 

History:    Enacted  March  11,  1872. 


MECHANICS'  LIEN— UPON  TWO  OB 
MORE  PIECES  OP  PBOPEBTY. 

1.  Construction — Application  of  section. 

2.  Same — Statement  of  separate  amounts. 

3.  Grading  streets — ^Does  not  constitute  **  im- 

provements. ' ' 

4.  Mining  locations — Consolidation  of. 

5.  Same — ^Description  of  mine  by  name. 

6.  Substantial  compliance  —  As  to  what  con- 

stitutes. 

7.  Two  houses  built  on  same  lot. 

8.  Trust-deed — Constitutes  lien  upon  property 

within  section. 

1«  ConstmctloB  of  scetlon^Aa  to  appli- 
catloii, — This  section  applies  only  to  cases 
in  which  one  claim  is  filed  against  two  or 
more  separate  and  distinct  "buildlnsrs,  min- 
Iner  claims,  or  other  improvements  owned 
by  same  person."  and  not  to  case  where  all 
of  work  was  performed  upon  one  and  same 
piece  of  property,  although  upon  different 
portions  of  it. — Dickenson  v.  Bolyer,  65  Cal. 
285.  286. 

.    2.     Same— Statement  of  separate  amonnta. 

— While  this  section  requires  claimant  who 
files  lien  against  two  or  more  buildlngrs  or 
other  improvements  to  desifirnate  specific 
amount  for  which  he  claims  lien  upon  each 
of  such  improvements,  it  does  not  require 
him  to  make  such  distinction  unless  there 
is  In  fact  specific  amount  due  to  him  on 
each  of  such  improvements. — Warren  v. 
Hopkins,  110  Cal.  506.  510.  511,  42  Pac.  986; 
Southern  Cal.  Lumber  Co.  v.  Peters,  3  Cal. 
App.  478,  81  Pac  816. 


S.  GradlBff  strceta— Doea  aot  eoaatltnte 
M|]iiproTeineata*>  to  different  blocks  as  con- 
templated in  this  section  and  for  which 
separate  liens  are  authorized. — ^Warren  v. 
Hopkins.  110  Cal.  506,  511,  42  Pac.  986. 

4.     Mlalair    loeatloaa— -Coaaolldatlom    off«— > 

Two  or  more  mining  locations,  where  con- 
solidated Into  one  claim,  and  therefore 
treated  and  worked  as  one  claim,  do  not 
constitute  different  locations  or  claims 
within  meaning  of  this  section. — Tredinnick 
V.  Red  Cloud  Gold  Mln.  Co.,  72  CaL  78,  84, 
IS  Pac.  152. 


tk     Sajae— DeacrlptloB  of  ailae  by  name  is 

sufficient  for  identification  of  property, 
where  it  appears  from  evidence  that  prop- 
erty was  well  known  by  name  sriven  to  it. 
— Tredinnick  v.  Red  Cloud  Gold  Mln.  Co., 
72  Cal.  78,  81,  18  Pac.  152.  See  Hotaling  v. 
Cronlse,  2  Cal.  60,  68;  Tibbetts  v.  Moore,  23 
Cal.  208,  212;  Haley  v.  Amestoy,  44  Cal.  IS 2. 

6«  Sobatantlal  compliance  —  Aa  to  wluit 
coBatltntea.  —  Claims  substantially  comply 
with  requirements  of  statute,  as  to  state- 
ment of  terms,  time  given,  and  conditions 
of  contract,  which  set  forth  the  kind  and 
number  of  days  of  labor  performed,  with 
dates  between  which  It  was  performed, 
price  agrreed  to  be  pajd  for  labor  per  day, 
with  agrerresate  amount  then  due,  and  stat- 
ing "that  terms  of  payment  for  said  labor 
were  cash  as  soon  as  such  labor  was  per« 
formed." — Tredinnick  v.  Red  Cloud  Gold 
Mln.  Co.,  72  Cal.  78,  80,  IS  Pac.  152.  See 
Blackman  v.  Marsicano,  61  Cal.  688;  Hills  v. 
Ohlig-,  68  Cal.  104. 
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7.  Two  lionaca  built  on  same  lot. — ^Where 
two  houses  »re  built  on  same  lot,  and  it 
does  not  appear  how  much  material  and 
labor  were  furnished  for  one  and  how  much 
for  other,  such  circumstances  would  only 
have  effect,  under  this  section,  of  sriving 
precedence  as  to  liens,  and  would  be  of  no 
concern    of    owner    of    lot.  —  Dickenson    t. 


Boyler,  55  Cal.  285;  Bot>th  v.  Pendola.  88 
Cal.  36.  43.  23  Pac.  200,  26  Pac.  1101.  See 
Southern  Cal.  Lumber  Co.  v.  Peters,  8  Cal. 
App.  478,  86  Pac.  816. 

8.  Troat-deed^  Constitutes  Men  vpon 
property  wltkfn  section,  assumed,  but  not 
decided. — Southern  Cal.  Lumber  Co.  ▼. 
Peters,  8  Cal.  App.  478,  86  Pac.  816. 


§1189.  CLAIM  TO  BE  RECORDED.  FEES  OF  RECORDER.  The  re- 
corder must  record  the  claim  in  a  book  kept  by  him  for  that  purpose,  which 
record  must  be  indexed  as  deeds  and  other  conveyances  are  required  by  law 
to  be  indexed,  and  for  which  he  may  receive  the  same  fees  as  are  allowed  by 
law  for  recording  deeds  and  other  instruments. 

History:    Enacted  March  11,  1872. 

See,  ante,  9  1183  and  note. 


§1190.    TIME  OF  CONTINUANCE  OF  LIEN.    No  lien  provided  for  in  this 

chapter  binds  any  property  for  a  longer  period  than  ninety  days  after  the  same 

has  been  filed,  unless  proceedings  be  commenced  in  a  proper  court  within  that 

time  to  enforce  the  same ;  or,  if  a  credit  be  given,  then  ninety  days  after  the 

expiration  of  such  credit ;  but  no  lien  continues  in  force  for  a  longer  time  than 

one  year  from  the  time  the  work  is  completed,  by  any  agreement  to  give  credit, 

and  in  case  such  proceedings  be  not  prosecuted  to  trial  within  two  years  after 

rhe  commencement  thereof,  the  court  may  in  its  discretion  dismiss  the  same 

for  want  of  prosecution,  and  in  all  cases  the  dismissal  of  such  action  (unless  it 

be  expressly  stated  that  the  same  is  without  prejudice)  or  a  judgment  rendered 

therein  that  no  lien  exists,  shall  be  equivalent  to  the  cancelation  and  removal 

from  the  record  of  such  lien. 

History:     Enacted  March  11,  1872;   amendment  approved  May  1, 
1911,  Stats,  and  Amdts.  1911,  p.  1317. 


MECHANICS'  LIEN—CONTINUANCE  OP 

LIEN. 

1.  Action  to  foreclose — Brought  within  ninety 

days — ^Lien    continaes   until   termination 
of  cause — Lis  pendens  not  required. 

2.  Amendment  of  complaint — Relates  back  to 

original  action,  when. 

3.  Foreclosure  of  lien — Continuance  of  lien — 

Notice   of  proceeding  —  Bights  of  pur- 
chaser. 

4.  Same  —  Timely  filed  — Piling  of  previous 

lien. 

5.  Intervention — ^Bight  of  materialman. 

6.  Limitation  of  action  to  foreclose — ^Begins 

to  run,  when. 

7.  Lis  pendens — Not  required. 

See,  ante,  fi  1183  and  note. 

Aa    to   coBstmetloii    of  •cctioii   m^uevmU'r, 

see,  ante,  S  11S3,   note  pars.  122-166. 

Aa  to  aeetloii  to  be  gtwen  liberal  coBstTuo- 
tlon*  see,  post,  S  1208a,  **Sec.  14." 

1.  Action  to  f oredoae  —  Brpnsrht  wltbln 
Blnetr  daya— Lien  contlnnea  vatll  tenalna- 
tion  of  cana«— Lla  pcndeaa  not  required. — 

Under  the  provisions  of  the  above  section 


when  an  action  to  foreclose  a  mechanics' 
lien  is  commenced  within  ninety  days,  the 
lien  continues  durins:  the  pendency  of  the 
action,  and  the  tiling  of  a  lis  pendens  Is  not 
essential  to  a  continuance  of  the  lien. — 
Tulloh  V.  Boyce  (Cat.  Sup.),  87  CaL  App. 
768,  177  Pac.  847. 

Aa  to  lla  pendena  not  required,  see  pars. 
8,  7,  this  note. 

2,  Amendment  of  eonplalnt  —  Relatea 
back  to  original  nctioa,  when. — ^Where  suit 
was  brougrht  to  enforce  lien  within  ninety 
days  after  claim  of  lien  was  filed,  and  com- 
plaint was  amended  about  two  years  there- 
after, but  which  amended  complaint  was 
based  upon  same  cause  of  action,  held,  that 
amendment  related  back  to  date  upon  which 
original  complaint  was  filed. — ^Whlte  v.  Soto, 
82  Cal.  654,  658.  See  Jones  v.  Frost,  28  Cal. 
246;  Easten  v.  O'Reilly,  68  Cal.  806. 

S.  Foreeloanro  of  lien  —  Contlnnanee  of 
lien— Notice  of  proeeedinar-^Riffbta  of  pvr^ 
cbaaer. — ^The  provisions  of  the  above  sec- 
tion imply  that  when  proceediners  to  fore* 
close  a  mechanics*  lien  are  commenced 
within  the  time  desig-nated,  that  the  lien 
continues,   rendering  it  unnecessary   to  file 
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a  notice  of  such  proceedings  to  charg^e  and 
hold  the  property  ag^alnst  purchasers  pen- 
dente lite. — Tulloh  v.  Boyce,  37  Cal.  App. 
761,  174  Pac.  680,  approvlnsr  the  doctrine  in 
Bmpire  Land  &  Canal  Co.  v.  Engrley,  18 
Colo.  388.  392,  83  Pac.   163,  166. 

As  to  lis  pendesA  not  reqvlred*  see  pars. 
1,  7,  this  note. 

4.  Same  — Timely  filed  — Filing  of  pre- 
vious lien. — In  the  case  in  which  a  claimant 
flies  a  claim  of  Hen  within  the  statutory 
period  after  the  happeningr  of  any  event 
which  makes  such  event  equivalent  to  a 
completion  of  the  bulldingr  or  improvement, 
he  is  entitled  to  foreclose  the  same  in  an 
action  commenced  within  the  time  limited 
by  the  above  section,  notwithstanding  the 
fact  that  he  had  previously  filed  a  similar 
claim  of  lien,  the  right  to  foreclose  which 
had  been  lost  by  reason  of  the  limitations 
of  the  above  section. — Schwarz  &  Gottleib 
Inc.  V.  Marcuse,  176  Cal.  401,  166  Pac.  1016. 


S.     IntcrveBtlon  —  Rtvkt    of    bi 

as  intervener  is  not  barred  by  provi- 
sions of  above  section  where  he  seeks  to 
intercept  contract-price  in  hands  of  owner 
by  giving  notice  provided  for  In  section 
1184,  ante. — First  Nat.  Bank  v.  Perris  Irr. 
Dist..  107  Cal.  56,  66,  40  Pac.  46. 


••  LlmltatlOB  of  action  to  forecU 
BeflTlns  to  ran  nrken  the  owner  has  com- 
pleted building  on  the  contractor's  default, 
and  not  from  date  on  which  contractor 
quits  work  on  building. — Hughes  Bros.  v. 
Hoover,  3  Cal.  App.  146.  84  Pac.  681. 


As   to  limitation  and  bar  of  i 

ante,   §  1183,  note  pars.  228.  280. 


see. 


7.  Uu  pendens  Not  required  in  suits  for 
the  foreclosure  of  liens  under  the  above 
section,-  and  a  purchaser  of  land  Is  held  to 
constructive  notice  of  such  a  lien. — Sax  v. 
Clark,  180  Cal.  287,  180  Pac.  821. 

See,  also,  pars.  1,  8,  this  note. 


§  1191.  LIEN  UPON  LOT  FOB  IMPBOVINO.  Any  person  who,  at  the 
request  of  the  owner  of  any  lot  or  tract  of  land,  grades,  fills  in,  or  otherwise 
improves  the  same,  or  the  street,  highway,  or  sidewalk  in  front  of  or  adjoining 
the  same,  or  constructs  any  areas,  or  vaults,  or  cellars,  or  rooms,  under  said 
sidewalks,  or  makes  any  improvements  in  connection  therewith,  has  a  lien  upon 
said  lot  or  tract  of  land  for  his  work  done  and  materials  furnished ;  provided, 
that  in  cases  where  the  improvement  made  or  work  done  is  subject  to  accept- 
ance by  any  municipal  board  or  officer,  the  time  for  filing  claims  of  lien  shall 
not  commence  to  run  until  after  such  acceptance  shall  have  been  made. 

History:  Enacted  March  11,  1872;  amendment  approyed  March  18, 
1885,  Stats,  and  Amdts.  1884-5,  p.  145;  March  15,  1887,  Stats,  and 
Aihdts.  1886-7,  p.  155;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  190,  held  unconstitutional,  see  history,  $5  ante; 
amendment  approved  May  30,  1913,  Stats,  and  Amdts.  1913,  p.  333.  In 
effect  August  10,  1913. 


MECHANICS'  LIEN— UPON  LOT  FOB 
IMPROVING. 

1.  Amendment  of  section — Repeal  by  im- 

plication. 

2.  City  lot  only  affected. 

3.  Constitutionality  of  section. 

4,  5.  Construction  with  section  1187,  ante — 
In  general. 

6.  Same — Lien  on  lots  for  improyements. 

7.  Same  —  Power   to   impress   lien  —  De- 

pends upon^  what. 

8.  Fvidence. 

9, 10.  Grading — Lien  for. 

11.  Grading    lot — ^Want    of    contraot — No 

right  to  lien. 

12.  Judicial  notice   that  city  is  incorpor- 

ated. 

13.  "Lot"— What  included  in  term. 

14.  Misdescription   in  memorandum — ^Does 

not  destroy  its  sufficiency. 

15.  Notice  of  claim — Time  of  filing — Con- 

struction with  section  1187,  ante. 


16,17.  Planting    of   vineyard    an    "improve- 
ment'' within  section. 

18.  Pleading  contract — Variance. 

19.  "Request  of  reputed  owner." 

20.  Street-improvement  work  —  Lien  for — 

Incorporation   in  contract  of  refer- 
ence to  above  section. 

21.  Substantial  compliance. 

22.  System    of    sewers  —  Is    an    improTe- 

ment. 

23.  Uncertainty  in  findings. 

24.  Written  contract  not  required. 

See,  ante,  §  1188  and  note. 

1.  Amcndnent  of  •ectloa— -Repeal  by  1m- 
plIcatloB. — Section  as  It  stood  in  1885  was 
not  repealed  by  implication  by  amendment 
of  1887.  Legislative  Intent  is  that  later 
law  should  supersede  former  law  in  sense 
not  of  repeal  by  implication,  but  as  question 
of  enforcing  will  of  legislature  last  ex- 
pressed on  very  same  subject. — Santa  Cru« 
Rock  Pavement  Co.  v.  Lyons.  133  CaL  11 4. 
117,  €&  Pac.  329. 
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2.  City  lot  OBlr  affected^ — ^Llen  provided 
for  In  this  section  can  be  acquired  and  en- 
forced only  asralnst  lot  In  an  Incorporated 
city  or  town,  and  where  complaint  shows 
upon  Its  face  that  work  Is  to  be  done  out- 
side of  an  incorporated  city  or  town,  or, 
under  most  favorable  view  that  could  be 
taken  of  complaint,  it  was  uncertain  in  this 
respect,  and  therefore  Insufficient  under 
demurrer  for  uncertainty,  demurrer  to  com- 
plaint is  properly  sustained.  In  such  case 
It  is  within  discretion  of  trial  court  to  grant 
leave  to  amend. — Durrell  v.  Dooner,  119  Cal. 
411,  412,  51  Pac.  628. 

Am   to  what   tnclvded   Im   term  ^^lot,"   see 

par.  18,  this  note. 

8,  Constitutionality  of  aectlon* — ^Above 
section  is  unconstitutional  so  far  as  it  pur- 
ports to  authorize  creation  of  lien  upon  land 
by  virtue  of  contract  for  improvement  of 
street  adjacent  thereto  entered  into  with 
one  who  is  only  reputed  owner  of  land,  so 
as  to  affect  interest  of  real  owner  therein. 

Santa  Crus  Rock  Pavement  Co.  v.  Lyons 

117   Cal.    212,   218,    69   Am.   St.   Rep.    174,   4a 
Pac.   1097. 

4.  Conatmctlon  with  section  1187,  ante- 
In  general* — As  to,  see,  ante.  5  1183,  note 
pars.  135-137. 

5.  The  plain  meaning  of  the  statute  is 
that  whoever  contributes  to  the  substantial 
improvement  of  the  lot,  either  by  fur- 
nishing work  or  material,  is  entitled  to  the 
privilege  of  so  enforcing  his  claim. — Grom 
V.  Center,  26  Cal.  App.  198,  146  Pac.  186. 

e.  Sam^i-LleB  on  lota  for  Improvements. 
— ^Above  section  does  not  contemplate  a 
building  but  provides  for  Improvements  to 
the  lot  or. street  or  sidewalk  in  front  of  or 
adjoining  the  same. — Grom  v.  Center,  26 
Cal.   App.  198,  146  Pac.  186. 

T.  Same  — Power  to  Impress  lien— -De- 
pcndM  on,  what. — Power  to  subject  each 
lot  within  an  assessment  district  to  lien  for 
its  due  proportion  of  contract  for  street  or 
sewer  work  rests  solely  upon  assumption 
that  lot  is  Improved,  1.  e.,  enhanced  in  value 
in  an  amount  at  least  equal  to  its  assess- 
ment, and  accordingly  it  is  held  that  lot 
alone  is  liable,  owner  being  free  of  any 
personal  liability. — ^Williams  v.  Rowell,  146 
Cal.  259.  261,  78  Pac.  725.  Shaw,  Angellottl, 
J.J.,  dissenting  and  holding  that  section  is 
not  applicable  to  public  Improvements  such 
as  public  sewers  composing  part  of  general 
system  for  town  or  city,  and  further,  that 
in  this  action,  conceding  that  in  proper 
case  lot  would  be  subject  to  lien  for  its 
proportional  part,  according  to  frontage,  of 
total  cost  of  sewer  constructed  at  owners* 
request,  complaint  is  Insufficient  to  warrant 
holding  that  there  was  lien  for  such  im- 
provement. See  Taylor  v.  Palmer,  31  Cal. 
241.  254. 

8.  Evidence.  —  Trial  court  must  deter- 
mine where  preponderance  of  evidence  lay 
In  issue  as  to  substantial  performance  of 
contract,  and  findings  of  that  court  will  not 


be  disturbed  upon  such  issue  where  evi- 
dence is  conflicting. — De  Haven  v.  McAuley, 
138  Cal.  573,  574,  72  Pac.  152.  See  Puget 
Sound  Lumber  Co.  v.  Krug,  89  Cal.  237,  26 
Pac.    902. 

9.  Grading— Lien  for  grading  blocks  in 
city  is  glveil  under  this  section. — Warren 
V.  Hopkins,  110  Cal.  506,  510,  42  Pac.   986. 

10.  This  section  applies  to  grading  or 
other  Improvements  of  lot  done  independent 
of  and  not  as  necessary  part  of  construction 
of  building. — ^Macomber  v.  Bigelow,  126  Cal. 
9.  13,  58  Pac.  812. 

11.  Grading  lot— IVant  of  contract— No 
right  to  lien. — ^Under  the  provisions  of  the 
above  section  a  person  grading  a  lot  with- 
out previously  entering  into  a  contract 
therefor,  is  not  entitled  to  a  lien  upon  the 
lot  for  work  done  in  grading  and  leveling 
the  same,  is  proposal  to  do  the  work  not 
having  been  unconditionally  accepted,  or 
squarely  assented  to  by  the  owner  of  the 
lot.— McCray  v.  Wotkyns,  41  Cal.  App.  449, 
182  Pac.  972. 

As  to  what  Included  In  term  ^^lot,"  see 
par.  18,  this  note. 

12.  Judicial  notice  that  city  Is  incor- 
porated.— Where  It  is  objected  that  in  no- 
tice of  lien  and  complaint  for  improving 
street  or  sidewalk  in  front  of  lot  in  incor- 
porated city  or  town  that  notice  of  Hen  and 
complaint  do  not  state  that  property  Is  in 
Incorporated  city  or  town,  held  that  count 
will  take  Judicial  knowledge  of  fact  that 
city  is  Incorporated. — Bryan  v.  Abbott,  131 
Cal.  222,  225,  63  Pac.  363.  See  Duggins  v. 
Hurtshorne,    108   Cal.   154.    157,   41    Pac.   283. 

13.  <<Lot>*— l^hat  Included  in  term. — "Lot" 
upon  which  lien  is  authorized  by  this  sec- 
tion is  not  limited  to  any  artificial  sub- 
division upon  surface  of  earth  or  to  any 
official  designation  upon  map,  but  its  mean- 
ing includes  whatever  division  is  owned  by 
person  which  he  may  cause  to  be  worked 
upon  under  single  contract.  —  Warren  v. 
Hopkins,  110  Cal.  506,  511,  42  Pac.  986. 

14.  Miadescription  In  memorandum  -» 
Does  not  destroy  Ita  aufliclency,  but  where 
such  misdescription  was  apparent  and  lot 
was  properly  described  in  contract,  error  is 
capable  of  correction  by  proper  averment 
and  proof. — Yancy  v.  Morton,  94  Cal.  558. 
29  Pac.  1111. 

15.  Notice  of  claim — Time  of  llling— Con- 
Htructlon  with  aectlon  1187,  ante. — In  the 
case  of  an  action  to  foreclose  a  lien  claimed 
under  the  provisions  of  the  above  section, 
where  the  work  was  done  more  than  sixty 
days  and  less  than  ninety  days  before  the 
filing  of  the  claim  of  lien  the  burden  is 
upon  the  plaintifC-clalmant  to  plead  and 
establish  the  fact  that  the  defendant-owner 
did  not  file  a  notice  of  completion  under 
the  provisions  of  section  1187,  ante:  in  the 
case  of  work  for  which  a  lien  is  provided 
under  the  provisions  of  the  above  section, 
in  view  of  the  provisions  of  section  1187, 
ante,  a  notice  of  claim  of  lien  filed  more 
than  sixty  days  after  the  completion  of  the 
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work  la  not  In  time  unless  the  owner  has 
failed  to  file  the  notice  of  completion  pro- 
vided for  in  said  section,  in  which  case  a 
notice  filed  within  ninety  days  from  the 
time  of  completion  will  be  in  time. — Oreeley 
T.  Noble,  40  Cal.  App.  628,  181  Pac.  666. 

16.  Plantlai;  of  Tlnerard  an  ^iBiproTe- 
meat"  witkin  aeetlon^ — ^The  planting  of  a 
vineyard  on  property  within  the  incorpo- 
rated limits  of  a  town  is  an  "improvement" 
of  the  property  within  the  meaning  of 
above  section,  providine:  that  "any  person 
who,  at  the  request  of  the  reputed  owner 
of  any  lot  in  any  incorporated  city  or 
town,  grades.  Alls  in,  or  otherwise  improves 
the  same  .  .  .  has  a  lien  upon  said  lot 
for  his  work  done  and  materials  furnished." 
— Grom  v.  Center,  26  Cal.  App.  198.  146  Pac. 
186. 

17.  It  is  not  essential  to  the  existence 
of  such  a  lien  that  the  claimant  furnish 
the  vines,  since  whoever  contributes  to  the 
substantial  improvement  of  the  property, 
either  by  furnishing  work  or  material,  is 
entitled  to  the  lien. — Orom  v.  Center,  26 
Cal.  App.  198,  146  Pac.  186. 

18.  Pleadlas    coatmet— >Varlance« — As   to 

contract  too  uncertain  and  indefinite  to  en- 
title it  to  be  admitted '  in  evidence  under 
allegation  of  complaint  where  contract  and 
contents  of  lien  are  pleaded  according  to 
their  legal  tenor  and  effect,  and  not  In 
hsec  verba,  see  Rauer  v.  Fay,  110  CaL  361, 
866,  42  Pac.  902. 

19.  ^'Reqveat  of  repated  owner." — Appel- 
late court  can  not  consider  question  as  to 
whether  there  is  any  evidence  to  show  re- 
quest, and  for  that  reason,  whether  there- 
can  be  valid  lien  under  this  section  on  ap- 
peal from  an  order  granting  new  trial, 
where  only  record  before  appellate  court  is 
Judgment-roll   and   bill   of   exceptions   pre- 


pared and  settled  for  purposes  of  motion 
for  new  trial  in  trial  court  and  where  there 
are  no  specifications  In  bill  of  exceptions 
directed  at  insufficiency  of  such  evidence  in 
these  respects. — De  Haven  v.  McAuley,  138 
Cal.  673.   575,  72  Pac.   152. 


29.  Street -iBtproTeaaeat  urork— 'Uem  fer 
— laeorporatloa  la  eoatraet  of  r^eremco  te 
above  sectloa. — ^The  lien  for  the  contract- 
price  for  work  done  upon  a  public  street 
is  created  by  law.  and  a  contract  providing 
for  liens  "as  provided  by  above  section, 
by  reference  makes  the  law  concerning 
liens  for  work  done  on  public  streets  a  part 
of  the  contract. — Hutchinson  Co.  v.  Gould, 
180  Cal.  866.  181  Pac.  651. 

21.  Sabataatlal  eoatpllaace.  —  Notice  of 
lien  as  filed  held  as  conforming  substan- 
tially to  requirements  of  statute,  and 
deemed  sufficient. — ^Rauer  v.  Fay,  110  Cal. 
861,   365,   869,  42   Pac.   902. 

22.  Systeai  of  eewers'  la  an  laiprove- 
meat  of  lots  within  sewer  district  within 
meaning  of  above  section  and  entitles  to  lien 
upon  lot  so  improved  for  cost  of  main  sewer 
and  for  laterals. — ^Williams  v.  Rowell,  145 
Cal.  269.  261,  78  Pac.  725. 

2S.  Uacertalaty  In  fladlaga  is  to  be  con- 
strued so  as  to  support  Judgment  as  to  lien 
rather  than  to  defeat  same. — Warren  ▼. 
Hopkins,  110  Cal.  506,  512,  42  Pac.  986.  See 
Breese  v.  Brooks,  97  Cal.  72,  22  I^  R.  A.  256, 
81  Pac.  742. 


24.    'Written  eoatraet  aot 

tract  for  constructing  sidewalks  in  cities, 
when  exceeding  one  thousand  dollars,  is 
not  void  under  statute  if  not  in  writing. 
Provision  as  to  contracts  void  under  sec- 
tion 1183,  ante,  is  not  applicable  to  con- 
tracts for  construction  of  sidewalks. — 
Kreuzberger  v.  Wingfield,  96  CaL  251,  267, 
81  Pac.  109. 


§  1191a.    SAME.    FOB  CONNECTINa  HOUSE  WITH  8EWEK,  WHEN. 

Any  health  officer  or  governing  board  of  any  city,  town  or  sanitary  district, 
having  served  written  notice  upon  the  owner  or  reputed  owner  of  real  estate 
upon  which  there  is  a  dwelling-house,  and  such  owner  or  reputed  owner,  after 
thirty  days,  having  refused,  neglected  or  failed  to  connect  such  dwelling  house, 
together  with  all  toilets,  sinks,  and  other  plumbing  therein,  properly  vented, 
and  in  a  sanitary  manner,  with  the  adjoining  street  sewer,  may  construct  the 
same  at  a  reasonable  cost,  and  the  person  doing  said  work  at  the  request  of 
such  health  officer  or  governing  board,  has  a  lien  upon  said  real  estate  for  his 
work  done  and  materials  furnished,  and  such  work  done  and  materials  fur- 
nished shall  be  held  to  have  been  done  and  furnished  at  the  instance  of  such 
owner  or  reputed  owner,  or  person  claiming  or  having  any  interest  therein. 

History:     Elnactmeiit  approved  April  19,   1909,  Stats,  and  Amdts. 
1909,  p.  986. 

§1192.    BUILDINQ    HELD    TO    HAVE    BEEN    CONSTRUCTED     AT 
OWNER'S  INSTANCE,    Every  building  or  other  improvement  or  work  men- 
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tioned  in  any  of  the  preceding  sections  of  this  chapter  constructed,  altered  or 
repaired  upon  any  land  with  the  knowledge  of  the  owner  or  of  any  person 
having  or  claiming  any  estate  therein,  and  the  work  or  labor  done  or  materials 
furnished  mentioned  in  any  of  said  sections  with  the  knowledge  of  the  owner 
or  persons  having  or  claiming  any  estate  in  the  land,  shall  be  held  to  have  been 
constructed,  performed  or  furnished  at  the  instance  of  such  owner  or  person 
having  or  claiming  any  estate  therein,  and  such  interest  owned  or  claimed 
shall  be  subject  to  any  lien  filed  in  accordance  with  the  provisions  of  this 
chapter,  unless  such  owner  or  person  having  or  claiming  any  estate  therein 
shall,  within  ten  days  after  he  shall  have  obtained  knowledge  of  such  construc- 
tion, alteration  or  repair  or  work  or  labor,  give  notice  that  he  will  not  be 
responsible  for  the  same  by  posting  a  notice  in  writing  to  that  effect  in  some 
conspicuous  place  upon  the  property,  and  shall  also,  within  the  same  period, 
file  for  record  a  verified  copy  of  said  notice  in  the  oflSce  of  the  county  recorder 
of  the  said  county  in  wl^ich  said  property  or  some  part  thereof  is  situated.  Said 
notice  shall  contain  a  description  of  the  property  affected  thereby  sufScient  for 
identification,  with  the  name  and  the  nature  of  the  title  or  interest  of  person 
giving  the  same  [and],  said  copy  so  recorded  may  be  verified  by  any  one  having 
a  knowledge  of  the  facts,  on  behalf  of  the  owner  or  person  for  whose  protection 
the  notice  is  given. 

History:  Enacted  March  11,  1872;  amendment  approved  March  30, 
1874,  Code  Amdts.  1873-4,  p.  410;  March  18,  1907,  Stats,  and  Amdts. 
1907,  p.  677,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  481;  May  1,  1911,  Stats, 
and  Amdts.  1911,  p.  1317. 


MECHANICS'   LIEN  —  BUILDING   HELD 

OONSTBUCTED   AT   OWNEB'S 

INSTANCB. 

1.  Acqttiesence  of  owner  as  to  improve- 

ments. 

2.  Alterations  by  lessee  —  Knowledge  by 

owner — Nonliability  notice. 

8.  Same — Same  —  Same  —  Defense  to  be 
pleaded  and  proved. 

4.  Construction  of  section — As  to  gener- 

aUy. 

5.  Same— Amendment   of   1911— Extends 

provisions  to  street  improvements. 

6, 7.  Same — Building  at  owner 's  instance. 

8.  Same — ^Legislative  purpose. 

9.  Same — ^Limitation  of  right. 

10.  Same — Bule  ' '  noscitur  a  sociis, ' '  is  ap- 

plicable. 

11.  Corporation — Constructive  notice  to. 
12, 13.  Failure  of  owner  to  give  notice. 

14.  landings    of    court    will    not    be    dis- 

tnrbed. 

15.  Grading  lot — Owner  having  knowledge 

of  work — ^Disclaimer  of  liability. 

16.  Husband  as  agent  of  wife. 

17.  Improvements  by  lessee — "Where  lessor 

had  knowledge. 

18.  Interest  in  property  subject  to  lien. 

19.  Interest  of  lessee  in  land — Is  subject 

to  lien. 
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20.  Joint  action  of  husband  and  wife. 

21.  Knowledge  of  improvement — Notice  of 

nonresponsibility — Constitutionality. 

22.  Same — Notice  imparted  by  what. 

23.  Same — Want, of  knowledge. 

24.  Mining — Estoppel  of  owner. 

25.  Same— ** Drifting  in  a  tunnel." 

26.  Same — ^Lessor  of  machinery  affixed  to 

mine  of  lessees. 

27.  Mortgagee — Is  not  person  having  *'an 

interest  in  lands." 

28.  Notice  of  nonresponsibility — Acknowl- 

edgment— Filing  copy. 

29.  Same — Same — Construction    of    provi- 

sion. 

30.  Same — Same— "Verification"— Mean- 

ing of  term. 

31.  Same — Actual  notice  of  claim  of  — 

Compliance  with  statute  not  waived. 

32.  Same— Failure  to  give — Knowledge  of 

improvements — Liability  of  owner. 
83.  Same— Time  of  filing. 

34.  Owner  is  not  referred  to,  when. 

35.  Partnership   venture — Absence   of    no- 

tice by  owner — Property  is  subject 
to  liens  and  foreclosure. 

36.  Personal  liability  of  owner — Want  of 

privity  —  Employees    and    material- 
men of  contractor. 

37.  Pleading — Complaint   not   required   to 

allege  attorney's  fees. 


I 


81103 


BUIIiDING^CONSTRUCTBD    AT    OWNBR'S    INSTANCE. 


[Pt.IIt 


38.  Same  —  As  to  right  to  recover  attor- 

ney's fees. 

39.  Same — Complaint  is  not  required  to  al- 

lege  owner  of  real   estate   did  not 
give  notice. 

40.  Priority  of  lien. 

41.  Property  referred  to  and  affected. 

42.  Time  of  giving  notice. 

43.  Same — Finding  as  to. 

44.  Vendor's  lien. 

See,   ante,   S  11S3   and   note. 

1.  AeqniesceBcc  of  oi^aer  ■•  to  lati^roTe- 
menta. — Where  owner  in  fee  of  lands  stands 
by  and  sees  his  tenants  erecting:  large  and 
costly  building  upon  his  lot,  without  griv- 
ing  notice  under  above  section,  he  can  not 
be  afterwards  heard  to  say  that  men  who 
performed  labor  upon,  and  furnished  ma- 
terial for,  such  building  have  no  lien  upon 
his  lot  therefor,  because  building  had  not 
become  part  of  realty  and  not  an  improve- 
ment upon  his  property. — West  Coast  Lum- 
ber Co.  V.  Apfleld,  86  Cal.  335,  340,  24  Pac. 
993. 

a.  Alterations  by  lessee-— Knowledire  by- 
owner— Nonliability  notice.  —  A  knowledge 
on  the  part  of  owners  of  a  given  premises 
that  certain  alterations  and  repairs  are 
contemplated  and  to  be  made  by  the  lessees, 
or  the  sublessees  of  their  lessees,  is  suffi- 
cient to  require  such  owners  to  file  the 
!i  )tice  of  nonliability  prescribed  by  the 
above  section,  as  a  condition  of  relieving 
their  property  from  liability  for  the  cost 
of  the  work  performed  at  the  request  of  the 
lessee,  or  sublessee,  although  such  owners 
have  no  knowledge  as  to  the  scope  of  the 
work  to  be  done  or  of  the  improvements 
to  be  made. — Perazsl  v.*  Doe  Estate  Co.,  40 
Cal.  App.  617,  181  Pac.  398,  following  doc- 
trine In  Gentle  v.  Britton,  158  Cal.  828,  332, 
111  Pac.  9. 

Ah  to  improvement  by  leasee  with  own- 
er's Icnowledire,  see  par.  17,  this  note. 

3.  Same  —  Same  —  Same  —  Defense  to  be 
pleaded  and  proved. — Where  plaintiff-claim- 
ants seeking  to  foreclose  mechanics'  lien 
on  leasehold  estate  have  shown  that  the 
owner  of  the  leasehold  had  knowledge  of 
the  improvements  made,  or  to  be  made,  the 
burden  of  showing  notice  of  nonliability 
under  the  above  section  becomes  a  matter 
of  defense  to  be  pleaded  and  proved  by  the 
defendants. — Peraszi  v.  Doe  Estate  Co.,  40 
Cal.  App.  617,  181  Pac.  398,  following  doc- 
trine in  West  Coast  Lumber  Co.  v.  New- 
kirk,  80  Cal.  275,  277,  22  Pac.  231;  Boscus  v. 
Bohling,  173  Cal.  687,  691,  162  Pac.  100. 

4.  Constrnction  of  section— As  to  iren- 
erally. — ^Under  above  section,  every  building 
or  improvement  constructed  upon  any  lands, 
with  knowledge  of  owner,  shall  be  held  to 
have  been  constructed  at  instance  of  such 
owner,  and  his  interest  is  subject  to  lien 
unless  he  shall  within  three  days  after  he 
shall  have  obtained  knowledge  of  construc- 
tion,  or   intended   construction,   give   notice 


that  he  will  not  be  responsible  for  same  by 
posting  notice  In  writing  to  that  effect  in 
some  conspicuous  place  on  the  premises. — 
Hines  v.  Miller,  122  Cal.  617,  520.  55  Pac. 
401. 

As  to  liberal  constrnction  to  be  sItcb 
section,  see,   post,  §  1203a,  "Sec.  14." 

S.  Same — ^Amendment  of  IMl  —  Elxtenda 
provisions    to    street    improvements.  —  The 

amendment  to  the  above  section  by  the 
legislature  of  1911  has  the  effect,  and  it 
was  the  intention  of  the  legislature,  to  ex- 
tend the  operation  of  the  statutory  estoppel 
provided  for  to  street-work  liens  under  the 
provisions  of  section  1191,  ante. — Raisch  v. 
Helfrich,  —  Cal.  App.  — .  190  Pac.  848,  dis- 
tinguishing Santa  Cruz  Rock  Pavement  Co, 
V.  Lyons,  117  Cal.  212,  59  Am.  St.  Rep.  174. 
48  Pac.  1097,  on  the  ground  that  the  case 
was  decided  prior  to  the  amendment  of 
1911   to  the  above  section. 

«.     Same^Boildinir  at  owner^i  instance^— 

The  effect  of  above  section  Is  to  put  tiie 
non-disclaiming  owner  (with  notice)  In  the 
position  he  would  have  occupied  if  he  had 
himself  authorised  the  construction.  If  the 
owner  of  a  lot  was  chargeable  with  notice 
of  the  erection  of  a  building  thereon,  he 
becomes  by  statute  identified  with  the  per- 
sons ■  who  actually  caused  the  erection. 
Where  the  building  was  in  fact  authorized 
to  be  built  on  the  lot  the  result  of  the 
authorization  and  construction  falls  upon 
those  at  whose  instance  the  work  must, 
under  the  statute,  be  held  to  have  been 
done. — Hammond  Lumber  Co.  v.  Brown,  165 
Cal.  193.  131  Pac.  368. 

7.  An  owner  is  not  required  to  give  the 
notice  of  nonresponsibility  as  provided 
herein  where  there  is  a  valid  recorded  con- 
tract '  made  on  his  behalf  and  with  his 
knowledge  and  consent,  the  contract  being 
the  measure  of  his  liability. — Pacific  Mfg. 
Co.  V,  Perry,  81  Cal.  App.  274,  160  Pac.  246. 

8k  Same— Leirislative  pnrpose  In  provid- 
ing that  owner  give  notice  within  three 
days  after  he  shall  have  obtained  knowl- 
edge of  construction  or  Intended  construc- 
tion, can  not  be  construed  to  compel  owner 
to  give  notice  within  three  days  after  he 
has  knowledge  of  Intended  construction,  as 
to  so  hold  would  in  most  cases  give  no 
effect  to  provision  as  to  notice  where  he 
had  knowledge  of  actual  construction. — 
Birch  V.  Magic  Transit  Co.,  139  CaL  496.  500, 
73   Pac.   238. 

0.  Same— Limitation  of  riirht. — ^Above  sec- 
tion limits  right  of  Hen  to  building  or  other 
improvement  mentioned  in  section  1183, 
ante,  and  is  not  applicable  to  work  done  in 
improvement  of  street  In  front  of  one's 
property. — Santa  Cruz  Rock  Pavement  Co. 
V.  Lyons,  117  Cal.  212,  214,  59  Am.  SL  Rep. 
174,  48   Pac.  1097. 

10.  Same— Rnle  ^noscltnr  a  soells*"  Is  ap- 
plicable to  "person  having  an  interest" 
under  above  section.  Section  provides  mode 
for  binding  owner  or  person  having  an  in- 
terest— ^that  is,  one  having  legal  estate  less 
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than  fee,  or  such  an  equity  as  made  by 
securing  transfer  of  legal  estate. — ^Williams 
V.  Santa  Clara  Min.  Assoc,  66  Cal.  193,  200, 
6   Pac.  85. 

11.     Corporation — Conatmctlve    notice    to. 

— Doctrine  of  constructive  or  implied  notice 
on  part  of  corporation  as  to  improvements 
on  mine  can  not  be  applied  where  evidence 
Fliows  that  defendant,  although  directed  at 
lime  work  was  done,  had  work  performed 
upon  his  own  responsibility  and  not  for  cor- 
poration in  any  way,  and  where  evidence 
further  show?  that  party  contracting  with 
defendant  contracted  with  him  as  an  indi- 
vidual and  wholly  apart  from  any  ofllcial 
relation  to  defendant  corporation,  and 
where  party  looked  to  defendant  personally 
and  alone  for  payment  of  his  share  of  con- 
tract-price of  work, — Ayers  v.  Green  Gold 
Min.  Co.,  116  Cal.  333,  336,  48  Pac.  221. 

Am  to  aivinKM  and  uemtm  naed  In  connec- 
tion iiflth  dancing  Mall*,  not  ^^utructures" 
^Tithln  meaninK  of  above  section,  and  sec- 
tion  1183,  ante. — See.  ante.   §  1183  and  note. 


12.  Failure  of  ofvner  to  give  notice  re- 
quired by  above  section  renders  his  interest 
in  land  subject  to  Hen,  and  such  failure 
warrants  court  in  finding  that  building  was 
constructed  with  knowledge  of  owner  upon 
permission  previously  given,  notwithstand- 
ing fact  that  building  may  not  have  been 
constructed  in  particular  form,  or  at  place 
authorized  on  property.  —  Santa  Monica 
Lumber  &  Mill  Co.  v.  Hege.  119  Cal.  376,  379. 
61  Pac.  565. 

13.  Land  on  which  a  building  is  erected 
is  subject  to  a  lien  where  the  owner  had 
knowledge  of  the  construction  and  failed 
to  flle  the  disclaimer  provided  herein.  The 
filing  of  such  notice  is  a  matter  of  defense 
to  an  action  to  foreclose  the  lien,  and  the 
fact  that  the  owner  accepted  the  completed 
work  is  conclusive  upon  the  question  of 
knowledge. — Boscus  v.  Bohllg,  173  Cal.  687, 
162  Pac.  100. 

14.  Flndlnira  of  covrt  vrlll  not  be  dla- 
turbcd  as  to  question  whether  liens  were 
filed  within  time  required  by  law  after  last 
work  was  done  on  building,  where  number 
of  such  liens  had  been  filed  before  all  work 
had  ceased,  but  not  until  building  was  so 
nearly  completed  except  only  as  to  trivial 
Imperfections  in  work. — West  Coast  Lumber 
Co.   V.  Apfield,  86  Cal.  335,  341,  24   Pac.   993. 

ISK.  GrndlnK  lot-^Owncr  haTlnir  know!- 
edice   of   work'^DlscIalmcr   of   liability. — ^In 

a  case  in  which  a  man's  proposal  to  level 
and  grade  a  lot  has  not  been  uncondition- 
ally accepted  or  squarely  assented  thereto 
by  the  owner  thereof  and  such  owner  has 
no  knowledge,  either  actual  or  construc- 
tive, during  the  progress  of  the  work,  that 
the  lot  is  being  graded,  the  person  doing 
such  work  is  not  entitled  to  a  lien,  under 
the  provisions  of  the  above  section,  by 
reason  of  the  failure  of  the  owner  to  post 
and  record  a  notice  disclaiming  liability. — 
McCray  ▼.  Wotkyns,  41  Cal.  App.  449.  182 
T'ac.  972. 
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16.  Hviibnad  as  aarent  of  wlfc.*~Finding 
of  court  that  husband  made  contract  in 
behalf  of  wife  as  her  agent,  ostensible  or 
actual,  held  sufficiently  supported  by  cir- 
cumstantial evidence  notwithstanding  tes- 
timony of  husband  and  wife  that  husband 
acted  without  direct  authority  from  his 
wife. — Santa  Cruz  Rock  Pavement  Co.  v. 
Lyons,  133  Cal.  114,  119,  66  Pac.  329. 

17.  Improvements  by  leasee  —  "Where 
lessor  had  knoivledire  of  lessee's  intention 
to  add  to,  alter,  and  repair  buildings  and 
structures  on  premises,  and  of  general  pur- 
pose of  such  additions  and  repairs,  and 
where  no  notice  disclaiming  responsibility 
was  posted,  reversionary  interest  of  lessor 
is  subject  to  lien,  and.  under  circumstances, 
held  that  lessor  was  charged  with  knowl- 
edge sufficient  to  put  him  upon  inquiry  as 
to  particular  facts  relating  to  improve- 
ment.— Evans  v.  Judson.  120  Cal.  282,  284, 
62  Pac.  685.  See  Moore  v.  Jackson,  49  Cal. 
109;  West  Coast  L.  Co.  v.  Newkirk,  80  Cal. 
275,  22  Pac.  231;  Harlan  v.  Stufflebeem,  87 
Cal.  508,  513,  25  Pac.  686;  Santa  Monica  L 
&  M.  Co.  V.  Hege,  119  Cal.  376,  61  Pac.  655. 

Am  to  alteration  by  lessee,  see  pars.  2,  3, 
this  note. 

18.  Interest  In  property  subject  to  lien. 

— ^Under  the  provisions  of  the  above  section 
and  of  section  1183.  ante,  the  interest  of  the 
owner  or  other  person  having  or  claiming 
any  interest  in  the  land,  no  matter  what 
that  interest  may  be,  whether  legal  or 
equitable,  is  subject  to  mechanics'  liens. — 
Allen   V.  Wilson,  178  Cal.   674,  174   Pac.  661. 

19.  Interest  of  leasee  in  land— Is  subject 

to  Hen  for  materials  used  in  construction  of 
building  thereon  which  was  erected  under 
contract  made  by  owner  of  leasehold  estate. 
And  where  lessee  has  knowledge  of  com- 
pletion of  building  and  falls  to  give  notice 
that  he  will  not  be  responsible  for  same 
his  leasehold  interest  is  subject  to  lien. — 
West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
275,  22  Pac.  231;  Harlan  v.  Stufflebeem,  87 
Cal.  508,   513,   25  Pac.   686. 

20.  Joint  action  of  husband  and  wife  is 

not  necessary  to  creation  of  lien  upon  home- 
stead.— Palmer  v.  Lavigne,  104  Cal.  SO,  34. 
37  Pac.  776. 


21.  Knoivledse   of  improvement  —  Notice 
of  nonreaponslblllty  —  Constitutionality.  — 

The  provisions  of  the  above  section  and  sec- 
tion 1  and  section  1183,  ante,  are  not  to  be 
construed  as  making  the  person  in  posses- 
sion of  the  property  or  the  reputed  owner 
the  agent  of  the  real  owner,  and  therefore 
unconstitutional  as  depriving  the  real  owner 
of  his  property  against  his  will,  but  as  de- 
claring that  an  owner  or  person  having  any 
interest  in  the  property  who  has  knowledge 
of  an  improvement  being  constructed  on  his 
land  and  who  permits  the  improvement  to 
be  made  and  receives  the  benefit  of  It.  must 
pay  for  it. — Allen  v.  Wilson.  178  CaL  674 
174  Pac.   661. 

22.  Same — BTotlee    Imparted    by    what. 

Facts  and  circumstances  construed  to   Im- 
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part  knowledere  of  construction  or  intended 
construction  of  building:  where  notice  was 
not  posted  In  time. — Santa  Monica  Lumber 
&  Mill  Co.  V.  Heere.  6  Cal.  Unrep.  628,  48 
Pac.  69,  70. 

as.     Same— -Want  of  fcnowledire   is   to   be 

alleged  and  proved,  in  order  to  chargre  In- 
terest of  owner  of  soil,  though  It  need  not 
be  stated  in  notice  of  lien. — Jewell  v.  Mc- 
Kay, 82  Cal.  144.  146.  28  Pac.  139. 

24.  Mlalns— Bstoppel  of  owner.  —  Owner 
of  mining  claim  is  estopped  from  ralsingr 
objection  as  to  sufficiency  of  Hen  upon  his 
claim  where,  although  his  ownership  is 
several,  he  was  cognizant  of  fact  that  his 
property  and  other  claims  upon  which  lien 
was  asserted  were  being  developed  as  single 
mine  or  claim,  and  that  improvement  and 
labor  thereon,  wherever  placed,  was  with 
purpose  and  effect  of  enhancing  value,  not 
only  of  property  as  an  entirety,  but  of  each 
of  several  locations  thereon,  and  where, 
having  such  knowledge,  he  did  not  post 
notice  required  by  above  section. — Hamilton 
V.  Delhi  Min.  Co.,  118  Cal.  148,  162.  50  Pac. 
878. 

2(k  Sam^^DrlftlBS  In  a  tnnncl,"  held 
not  same  as  "running  a  tunnel."  and  not 
construction,  alteration,  or  repair  of  any 
building  or  improvement  in  mine  —  and 
where  such  work  is  done,  even  with  knowl- 
edge of  owner,  mine  is  not  subject  to  lien 
therefor,  although  notice  was  not  given 
under  above  section. — Jurgenson  v.  Diller, 
114  Cal.  491.  493.  55  Am.  St.  Rep.  83,  46  Pac. 
610.  See  Reese  v.  Bald  Mountain  Consol. 
Gold  Min.  Co.,  133  Cal.  285,  289,  65  Pac.  578, 
where  court  found  that  labor  performed  in 
mine  was  "for  development.  Improvement, 
protection,  and  preservation  of  said  prem- 
ises,"— ^although  this  finding  is  said  to  be 
outside  the  issues, — ^and  "that  owner  had 
full  notice  of  work  done,"  and  yet  lien  was 
not  allowed.  The  strict  and  strained  con- 
struction of  law  in  these  two  cases  resulted 
in  amending  section  1183,  ante,  in  1903,  so  as 
to  Include  work  upon  mine  in  its  develop- 
ment by  subtractive  process  as  well  as  work 
for  its  development  by  constructive  process 
— process  appearing  in  these  decisions  to 
have  been  more  important  than  purpose. 

26.  Same— Leaaor  of  machinery  alllxed  to 
mine  of  leasees  is  not  required.  In  order  to 
protect  himself  against  claim  of  lien  upon 
mine,  to  post  notice  required  of  owner  of 
lands  or  person  having  or  claiming  interest 
therein  as  directed  by  above  section,  since 
such  personal  property,  where  leased  with 
right  reserved  to  remove  same,  can  not  be 
treated  as  part  of  realty. — Jordan  v.  Myres, 
126  Cal.  665,  567,  58  Pac.  1061.  See  Hendy 
v.  Dinkerhog,  57  Cal.  3,  40  Am.  Rep.  107. 

27.  Mortgagee— Is  not  person  having  ''an 
Interest  In  lands"  within  meaning  of  above 
section,  as  mortgagee  has  but  mere  right 
to  have  his  debt  paid  out  of  proceeds  of 
sale  of  mortgaged  property  unless  it  should 
be  otherwise  paid. — Williams  v.  Santa  Clara 
Min.  Assoc,  66  Cal.  193.  201,  5  Pac.  85. 


As  to  lien  of  recorded  mortgage  or  deed 
of  tmat  taking  priority  over  anbae^n^t  me- 
chnnica'  lien,  see,  ante,  8  1186  and  note. 

28.  Notice  of  nonreaponalblUty  ^  Ae- 
knowlcdgment  —  Filing  copy.  —  The  mere 
acknowledgment  and  filing  for  record  of  a 
copy  of  a  notice  of  nonresponsibllity  does 
not  constitute  a  sufficient  compliance  with 
the  requirements  of  the  above  section  to  re- 
lieve the  owner  from  liability. — Pasqualettl 
V.  Hilson,  43  Cal.  App.  718,  185  Pac.  693. 

29.  Same— Same— Conatmctlon  of  pravi- 
alon^ — The  provision  of  the  above  section  as 
amended  in  1911.  was  intended  to  require 
a  strict  compliance  with  Its  provisions  on 
the  part  of  owners  of  property  upon  which 
work  or  labor  was  to  be  done  or  material 
furnished  in  order  to  relieve  themselves 
from  responsibility  for  the  value  of  such 
labor  and  work  or  materials  under  the  pro> 
visions  of  the  code  relating  to  mechanics, 
materialmen,  and  laborers. — Pasqualettl  v. 
Hilson.  48  CaL  App.  718.  186  Pac.  693. 
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80.  Same— Same  ^^<Verlflcatlon>'  —  M < 
ing  of  term. — The  term  "verified,"  wherever 
used  in  the  Code  of  Civil  Procedure,  re- 
quires the  oath  or  affidavit  of  the  party 
executing  the  instrument,  in  order  to 
amount  to  a  sufficient  verification  thereof. — 
Pasqualettl  v.  Hilson,  43  Cal.  App.  718.  185 
Pac.  698. 

SI.  Same  — Actual  notice  of  claim  of— 
Compliance  w^ith  atntnte  not  waived. — ^The 
fact  that  notice  of  nonresponsiblllty  was 
posted  upon  the  property  upon  w^hlch  labor 
was  performed  and  materials  furnished, 
and  that  the  Hen-claimants  had  actual  no- 
tice of  such  claim,  do  not  render  the  filing 
of  such  notice  in  the  form  required  by 
statute  immaterial,  such  actual  notice  does 
not  waive  compliance  with  the  require- 
ments of  the  statute  by  the  owner. — Pas- 
qualettl V.  Hilson,  43  Cal.  App.  718.  185 
Pac.  693,  distinguishing  Street  v.  Hazard, 
27  Cal.  App.  263,  149  Pac.  770,  as  having 
been  decided  prior  to  the  date  of  the 
amendment  of  the  above  section  requiring 
the  recordation  of  a  copy  of  the  posted 
notice. 

82.  Same— Failnre  to  give  —  Knowledge 
of    improvementa— Liability    of    owner. — In 

a  case  in  which  an  owner  stands  by  and 
sees  another  improve  his  property  without 
putting  him  on  notice  that  the  owner  will 
not  be  responsible  therefor,  he  must  be 
held  responsible  for  the  value  of  the  Im- 
provements, because  under  such  circum- 
stances the  owner  is  not  an  innocent  party. 
— Krenwinkel  v.  Henne,  42  Cal.  App.  580, 
183  Pac.   957. 

88.  Same— Time  of  niing. — Under  the  pro- 
visions of  the  above  section  as  amended 
In  1911,  the  owner  is  relieved  of  personal 
responsibility  for  Improvements  made  upon 
his  property  by  another  by  filing  a  notice 
of  nonresponsiblllty  within  the  time  lim- 
ited, after  knowledge  by  him  of  the  actual 
improvements  being  made  or  to  be  made. — 
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TVhltlnff -Meade  Commercial  Co,  v.  Brown, 
44   Cal.  App.  371,  .186  Pac.  386. 

84.     Omracr    is    not    referred    to»    mrben.-— 

Owner  or  person  hayins  or  claiming  interest 
In  lands  on  which  improvement  is  erected, 
is  not  person  referred  to  in  section  1186, 
ante,  as  havingr  lien,  mortgraere,  or  encum- 
brance.—  Williams  y.  Santa  Clara  Min. 
Assoc,  66  Cal.  198,  200,  6  Paa  86. 

SKi  Partneralili^  yenf  re  Absence  of  bo- 
tiee  by  owBec^Property  rabjeet  to  lleiis 
«Md  forecliMiire. — In  a  case  in  which  A  con- 
veys a  lot  to  B  and  takes  back  a  deed  of 
trust  or  mortsase,  and  there  is  between 
them  an  understanding  and  asreement  that 
B  is  to  construct  a  building,  and  that  both 
are  to  be  equally  interested  in  the  property 
and  to  share  whatever  profits  misrht  be  en- 
Joyed,  it  follows  that  both  A  and  B  are 
liable  for  the  cost  of  the  building;  and 
the  bulldinsr  itself  is  subject  to  a  lien  for 
labor  done  or  materials  furnished,  in  the 
absence  of  the  notice  by  the  owner  pro- 
vided for  in  the  above  section. — City  Lum- 
ber Co.  V.  Brown,  —  Cal.  App.  — ,  189  Pac. 
880. 

SC  Personal  liability  of  owner— -Waat  of 
privity —>  Kmployees  and  materialmen  of 
eontractor« — In  those  cases  in  which  there 
la  no  contract,  either  express  or  implied, 
between  the  owner  and  the  lien-claimants 
for  materials  furnished  and  labor  per- 
formed, such  owner  can  not  be  held  per- 
sonally responsible  therefor,  but  under  the 
provisions  of  the  above  section  it  was  to  be 
presumed  that  the  improvement  was  con- 
structed or  made  in  the  instance  of  the 
owner  of  the  premises,  and  said  premises 
were  subject  to  liens  filed  for  materials  and 
labor  used  in  such  work  and  improvement. 
— Mott  V.  Wriffht,  43  Cal.  App.  21,  184  Pac 
617. 

87.  Pleading— -Complaint  not  reqnlred  to 
allese  attorney's  fees. — Allegation  need  not 
be  inserted  in  complaint  for  foreclosure 
of  mechanic's  lien  relative  to  claim  of  plain- 
tiff for  attorney's  fees;  and  allegation  on 
that  subject  if  made  does  not  bind  even 
party  making  it. — ^Mulcahy  v.  Buckley,  100 
Cal.  484,  490,  86  Pac  144;  Clancy  v.  Plover, 
107  Cal.  872,  274,  40  Pac.  894. 

38.  Same— As  to  rigbt  to  reeover  attor- 
mey's  fees,  like  right  to  recover  ordinary 
costs,  is  a  necessary  incident  to  the  Judg- 
ment establishing  plaintiff's  Hen,  and  does 
not  depend  upon  any  averment  in  the  com- 
plaint <%xcept  such  as  are  necessary  to 
establlsii  the  lien. — ^Mulcahy  v.  Buckley,  100 
CaL  484.  85  Pac.  144. 

89.  Same— Complaint  Is  not  reqnlred  to 
flUleffo   owner   of   real   estate   did   not   give 


notlee  that  he  would  not  bo-  responsible  for 
construction  of  building.  Such  notice  under 
above  section,  if  given,  is  matter  of  defense 
to  be  set  up  by  defendant. — ^West  Coast 
Eumber  Co.  v.  Newkirk,  80  Cal.  276,  277,  28 
Pac.  281. 

40.  Priority  of  llen.^ — ^Where  owner  failed 
to  give  any  such  notice  as  is  prescribed  by 
above  section,  or  court  finds  that  he  con- 
sented to  and  advised  construction  of  dwell- 
ing-house, although  he  was  not  owner  of 
lands  until  subsequent  date  when  he  ac- 
quired same  and  gave  and  executed  mort- 
gage to  grantor  as  security  for  purchase- 
price,  held  that,  even  in  absence  of 
provisions  of  code,  vendor  of  land,  having 
advised  construction  of  dwelling-house  upon 
land  then  owned  by  htm,  under  most  ele- 
mentary principles  of  equity  he  would  not 
be  permitted  to  avail  himself  of  this  in- 
creased value  for  purpose  of  enhancing  his 
own  security  at  expense  of  materialmen 
who  had  themselves  given  value  to  land. — 
Avery  v.  Clark,  87  Cal.  619,  628,  22  Am.  St. 
Rep.  272,  26  Pac.  919. 

As  to  priority  of  meebanlcs*  llens»  see, 
ante,  fi  1186  and  note. 

41.  Property  referred  to  and  affected. — 
Section  of  code  refers  to  an  estate  or  in- 
terest in  land  which  may  be  sold  and  con- 
veyed, and  does  not  provide  that  mere  lien 
shall  become  "subject"  to  any  subsequent 
lien,  in  sense  that  latter  lien  shall  acquire 
precedence  over  prior  lien.  —  Williams  v. 
Santa  Clara  Min.  Assoc,  66  Cal.  198,  201,  6 
Pac  86. 


42.  Time  of  giving  notice. — ^Notlce  given 
five  days  after  owner  had  knowledge, 
through  lease,  of  intended  construction,  but 
within  three  days  after  actual  construction 
was  commenced,  is  sufficient  to  protect 
owner,  and  failure  to  give  such  notice, 
within  three  days  after  owner  shall  have 
obtained  knowledge  of  intended  construc- 
tion does  not  necessarily  deprive  him  of 
protection  given  by  statute. — Birch  v.  Magic 
Transit  Co..  189  Cal.  496,  500.  73  Pac  288. 

48.  Same— Finding  as  to  whether  or  not 
owners  gave  notice  of  nonresponsibility 
within  three  days  after  knowledge  that 
building  was  being  constructed  is  imma- 
terial and  not  required  where  there  was  no 
such  issue  made  by  pleadings. — Buell  v. 
Brown,  131  Cal.  168.  162,  68  Pac.  167. 

44.  Vendor's  lien. — Reasoning  as  to  mort- 
gage in  Williams  v.  Santa  Clara  Min.  Assoc, 
66  Cal.  193.  201,  5  Pac.  86,  applies  to  ven- 
dor's Hen  as  well  as  mortgage,  and  holders 
of  vendor's  lien  are  not  required  to  post 
notice  under  above  section  of  interest  in 
property. — ^'Kuschel  v.  Hunter,  6  Cal.  Unrep. 
793,  50  Pac.  897,  898. 


§1193.  CONTEACTOE.  AMOUNT  MAY  EEGOVEE.  Any  contractor 
shall  be  entitled  to  recover,  upon  a  lien  filed  by  him,  only  such  amount  as  may 
be  due  him  according  to  the  terms  of  his  contract,  after  deducting  all  claims 
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of  other  parties  for  work  done  and  materials  furnished,  as  aforesaid,  and 
embraced  within  his  contract ;  and  in  all  cases  where  a  lien  shall  be  filed  under 
this  act  for  work  done  or  for  materials  furnished  to  any  contractor,  he  shall 
defend  any  action  brought  thereon  at  his  own  expense ;  and  during  the  pend- 
ency of  such  action,  the  owner  may  withhold  from  the  contractor  the  amount 
of  money  for  which  such  lien  is  filed;  and  in  case  of  judgment  against  the 
owner  or  his  property  upon  the  lien,  the  said  owner  shall  be  entitled  to  deduct 
from  any  amount  due,  or  to  become  due  by  him  to  the  contractor,  the  amount 
of  such  judgment  and  costs;  and  if  the  amount  of  such  judgment  and  costs 
shall  exceed  the  amount  due  by  him  to  the  contractor,  or  if  the  owner  shall 
have  settled  with  the  contractor  in  full,  he  shall  be  entitled  to  recover  back 
from  the  contractor,  or  his  bondsmen  or  sureties  on  any  bond  given  for  the 
faithful  performance  of  his  contract,  any  amount  so  paid  by  him,  the  said 
owner,  in  excess  of  the  contract  price,  and  for.  which  the  contractor  was  orig- 
inally the  party  liable.  No  act  done  by  such  owner  in  compliance  with  any  of 
the  provisions  of  this  chapter  shall  be  held  to  be  a  prevention  of  the  perform- 
ance of  any  such  contract  by  the  contractor,  or  to  have  exonerated  the  sureties 
on  such  or  any  bond  given  for  faithful  performance,  or  for  the  payment  of 
liens  of  persons  performing  labor  or  furnishing  materials,  or  both;  provided, 
that  such  act  was  done  in  good  faith  and  without  design  to  injure  or  harass  any 


one. 


History:  EiZiacted  March  11,  1872;  amendment  approved  March  30» 
1874,  Code  Amdts.  1873-4,  p.  411;  May  1,  1911,  Stats,  and  Amdts.  1911, 
p.  1318. 


MECHANICS'    LIEN— CONTRACTOR'S 

LIEN. 

1,2.  Claims  paid  set  off  against  contractor's 
lien. 

3.  Interest  —  Demand  for  extras  does  not 

draw. 

4.  Interpleader — ^Right  of. 

5.  New  trial— Deduction  for  costs  and  at- 

torney's fees. 

6.  Recovery    by    contractor  —  Constitution- 

ality. 

7.  Same — Judgment  on  pleadings. 

8.  Stop-notices — Subordinate  to  prior  liens 

— Operate   upon    moneys   to    be   paid 
contractor,  only. 

9.  Subcontractor  —  Lien   of  —  Indebtedness 

due  employee. 

10.  Verification  of  complaint — ^Denial  on  in- 

formation and  belief. 

11.  Void  contract — Application  to. 

12.  Same  —  Refusal    of    court    to    continue 

cause. 

13.  Same — Set-off  by  owner. 

See,  ante,  8  11S3  and  note. 

Aa  to,  liberal  coBatraetlon,  see,  post, 
fi  1203a,  *'Sec.  14." 

1.  Claim*  paid  act  off  a^alaat  coatrae- 
(or*«  Ilea. — Contractor  is  not  entitled  to  re- 
cover upon  lien  filed  by  him  where  after 


making  deductions  provided  by  above  sec- 
tion nothing:  is  found  due  to  him,  and  where 
he  fails  to  establish  lien,  he  is  not  entitled 
to  costs  and  attorney's  fees. — Stlxnson  v. 
Dunham -Carris:an-Hay den  Co.,  146  Cal.  281. 

285,  79  Pac.  968. 

2.  Owner  Is  entitled  to  deduct  from 
amount  due  to  contractor  amount  of  Judg- 
ment and  costs.  Including:  attorneys'  fees, 
recovered  upon  debt,  which  owner  was  com- 
pelled to  defend,  but  which  was  debt  of  con- 
tractor.— Clancy  v.  Plover,  107  Cal.  272.  275. 
40  Pac.  394.  See  Covell  v.  Washburn.  91 
Cal.  560,  27  Pac.  869. 

As  to  risht  of  aaeceasfal  Ilea  elalnnant  te 
recover  coata  aad  rcaaoaable  attoraey'k 
fees,  see,  ante,  5  1184  and  note  pars,  225-227. 

S,  latereat— Demaad  for  eztraa  dooa  aat 
dravr  interest  unless  amount  Is  ascertained 
by  Judgment  of  court. — ^Macomber  v.  Blge- 
low,  126  Cal.  9.  14,  58  Pac.  312;  Stimson  v. 
Dunham-Carrigan-Hayden  Co.,  146  Cal.  281 

286.  79  Pac.  968. 

Aa  to  latereat  aad  rlarht  to  recover,  see, 
ante.  8  1183,  note  pars.  268-270.  311,  312. 

4.  laterpleader  —  Rlprht  of.  —  A  party 
served  with  notices  intercepting  payment 
of  amounts  due  laborers  and  materialmen 
can  not  be  held  beyond  contract-price  and 
charged  with  additional  cost  and  expenses 
created  or  incurred  by  contractor,  as  under 
code    such    party   is    required    to    withhold 
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sufficient  moneys  to  pay  such  claims  and 
attorneys'  fees  to  each  claimant  to  extent 
of  one  hundred  dollars,  and  having^  money 
on  hand  with  which  to  make  such  payments 
due,  and  deslrlner  to  pay  It  to  proper  par- 
ties, so  that  one  decree  may  settle  all 
rlgrhts,  party  has  rlg^ht  to  pay  Into  court 
and  bring:  In  all  Interested  parties  that  their 
respective  rights  may  be  determined. — 
Stimson  V.  Dunham-Carriffan-Hayden  Co., 
146  Cal.  281,  284,  79  Pac.  968.  See  Rosen- 
krans  v.  Wagner,  62  Cal.  161,  154;  Turner  v. 
Strensel,  70  Cal.  28,  80,  11  Pac.  S89;  Brill  v. 
De  Turk,  180  Cal.  241,  244,  62  Pac.  462. 

5.  Tfe-vr  trial  —  Deduction  for  eoots  amd 
attorney**  fecs^ — Where  in  action  for  ser- 
vices and  materials  upon  bulldlnsr  contract 
which  was  void  for  failure  to  comply  with 
requirements  of  section  1183,  ante,  as  to 
recording,  etc.,  and  where  It  is  pleaded  and 
admitted  that  two  foreclosure  suits  against 
property  and  against  defendant  in  action 
were  pending,  and  that  to  properly  protect 
right  of  defendant  in  such  actions,  plain- 
tifTs  assignor,  the  contractor,  should  bear 
expense  of  foreclosure  suits,  and  secure  to 
defendant  right  to  deduct  from  amount  any 
amount  that  may  accrue  in  such  foreclosure 
costs.  It  was  error  for  court  to  refuse  to 
continue  cause  until  amount  of  such  costs 
and  attorney's  fees  in  foreclosure  could  be 
determined  and  set  off  against  plalntifF 
named  in  action,  and  for  such  error  it  was 
proper  for  court  to  grant  new  trial.— 
Macomber  v.  Blgelow,  123  Cal.  588,  534,  66 
Pac.  449. 

As  to  <<orlglBal  contmetor,"  meaning  of, 

see.  ante,   §  1187  and  note  par.  373. 

•k  Recovery  by  contraetor^-Constltntlon- 
ality. — The  legislature  has  power  to  enact 
a  statute  which  shall  limit  the  Hen-claim- 
ant's recovery  to  the  unpaid  portion  of  the 
con  tract- price. — Pacific  Portland  Cement  Co. 
V.  Hopkins,  Webster-Mace  Construction  Co., 
63  Cal.  Dec.  100.  162  Pac.  1016. 

7.  game     Judgment  on  pleadlnss. — In  an 

action  for  the  foreclosure  of  a  mechanics' 
lien  a  Judgment  on  the  pleadings  is  prop- 
erly entered,  where  there  Is  no  denial  of 
the  execution  of  the  contract  for  the  per- 
formance of  the  work,  or  of  the  completion 
of  the  work  and  its  acceptance  by  the  de- 
fendants, but  simply  a  denial  on  informa- 
tion and  belief  that  the  amount  claimed,  or 
any  amount  claimed,  is  or  was  the  reason- 
able value  of  the  work  performed  and  ma- 
terials furnished. — Boscus  v.  Bohlig,  178  Cal. 
687,  162  Pac.  100. 

8.  Stop-notices  —  Subordinate  to  prior 
Ueno— Operate  upon  moneys  to  fee  paid  con- 
tractor, only* — ^In  a  case  in  which  there  are 
already  valid  Hens  against  a  building  which 
has  been  erected,  the  contract  for  the  erec- 
tion of  which  was  abandoned  by  the  con- 
tractor and  the  building  completed  by  the 
owner,  and  there  was  an  amount  remaining 
between  the  contract-price  for  the  erection 


of  the  building  and  the  actual  amount  ex- 
pended by  the  owner  in  the  completion  of 
the  work  after  its  abandonment,  this  bal- 
ance will  be  subject  to  the  equitable 
garnishment  of  lien-claimants  only  in  the 
case  in  which,  and  to  the  extent,  money  of 
that  balance  is  to  be  paid  to  the  contractor; 
if  the  valid  prior  liens  absorb  all  of  that 
amount  the  mechanics'-lien  claimants  will 
have  no  Interest  in  such  fund,  and  claims 
being  subordinate  to  the  prior  claims. — 
Hubbard  v.  Jurlan,  —  Cal.  App.  — ,  190  Pac. 
1052. 

As  to  stop-notices  generally,  see,  ante, 
fi  1184.  note  pars.  72-94. 

0.  -  Subcontractor— L.len  of-^Indebtcdness 
doc  employee. — ^Under  the  provisions  of  the 
above  section,  as  the  same  existed  at  the 
time  of  the  trial  in  the  instance  case,  a 
subcontractor,  who  employed  a  third  per- 
son to  do  part  of  the  work  and  is  legally 
bound  to  pay  him  therefor,  may  Include  In 
his  claim  of  lien  the  value  of  the  services 
of  the  employee,  and  recover  therefor,  if 
the  employee  has  filed  no  claim  of  lien. — 
Holden  v.  Menslnger,  176  Cal.  800,  165  Pac. 
950. 

10.  Verification  of  com  plain  t'^Dcnlal  on 
Information  and  belief. — Duty  is  imposed 
upon  defendant  who  proposes  to  deny  an 
allegation  in  the  complaint  for  foreclosure 
of  mechanics'  Hen  as  to  filing  and  recording 
of  claim  of  lien  in  recorder's  office,  to  ascer- 
tain from  public  records  to  which  he  had 
access  and  which  afford  all  means  of  in- 
formation necessary  to  obtain  positive 
knowledge  of  fact,  and  to  deny  otherwise 
than  upon  information  or  belief;  and  where 
denial  is  made  upon  information  and  belief, 
such  denial  Is  paramount  to  admission  in 
such  case  of  averment  in  complaint  as  to 
filing  and  recording. — ^Mulcahy  v.  Buckley, 
100  Cal.  484,  489,  85  Pac.  144. 

11.  Void  contract-^ Application  to. — ^Re- 
quirement that  contractor  defend  at  his 
own  expense  any  action  brought  against 
property  which  is  subject  of  contract,  for 
work  done  or  materials  furnished,  applies 
to  contract  void  for  failure  to  comply  with 
requirements  of  code  as  to  recording,  as 
well  as  to  valid  contracts. — ^Macomber  v. 
Bibelow,  128  Cal.  632.  534,  66  Pac.  449.  See 
Covell  V.  Washburn,  91  Cal.  560,  27  Pac.  869. 

12.  Same— Refusal  of  court  to  continue 
cause  until  such  attorney's  fees  are  ascer- 
tained is  ground  for  granting  a  new  trial. 
— ^Macomber  v.  Blgelow,  128  CaL  632.  533, 
56  Pac.  449. 

IS,  Same— Set-off  by  omrner.  —  Owner  in 
action  upon  void  building-contract  is  en- 
titled to  set-off  of  costs  and  attorney's 
fees  (incurred  in  defending  foreclosure  suit 
of  subcontractor)  against  claim  of  the  con- 
tractor on  quantum  meruit — ^Macomber  v. 
Blgelow,  128  Cal.  582,  588,  684,  56  Pac.  449. 
See  Covell  v.  Washburn.  91  Cal.  560,  502.  27 
Pac.  859. 
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§  IIM.    DEFICIENOT  OF  PROCEEDS  ON  SALE  UNDER  DECREE  OP 

FORECLOSURE.    Whenever  on  the  sale  of  the  property  subject  to  any  of  the 

liens  provided  for  in  this  chapter,  under  the  judgment  or  decree  of  foreclosure 

of  such  lien,  there  is  a  deficiency  of  proceeds,  judgment  for  the  deficiency  may 

be  docketed  against  the  party  personally  liable  therefor  in  like  manner  and 

with  like  effect  as  in  action  for  the  foreclosure  of  mortgages. 

History:  Bnacted  March  11»  1872;  amendment  approved  March  S0» 
1874,  Code  Amdts.  1873-4,  p.  412;  March  18,  1886,  SUts.  and  AmdU. 
1884-5,  p.  146;  May  1,  1911,  SUts.  and  Amdts.  1911,  p.  1318. 


MECHANICS'  LIEN— DEPIOIBNCY  OF 

PBOCEEDS. 

1.  Deficiency — Constitntionality. 

2.  Execution  as  upon  mere  personal  judg- 

ment. 

3.  Same — ^Deficiency. 

4.  Joinder  of  canseB  of  action. 

5.  Judgment — ^Form  of. 

6.  Marshaling  of  liens. 

7.  Personal  action. 

8.  Personal  judgment. 

9- 13.  Subcontractor— Who  is  a. 

See,  ante,  8  1183  and  note. 

A«  to  coB«tmetloii  of  ■oetloa  smerallrt 

see,  ante,  )  1188,  note  pars.  122-145. 

Am    to    liberal    eoBatmctloa,    see,     post, 
1 1203a,  "Sec.  14/' 
1.    Defleleiiey  —  Cowsttt«tioBaUt7.— Above 

section  as  It  existed  prior  to  the  amend- 
ment of  1911  was  constitutional.  —  Hihn- 
Hammond  Lumber  Co.  v.  Elsom,  171  Cal.  570, 
164  Pac.  12. 


2.  Bxeemtloii  urn  «pon  Hicre  peraoMil 
|iidsBi«Bt  can  not  be  issued  and  levied  upon 
property  of  owner  of  leasehold  interest 
upon  undertaking  on  appeal  from  Judg- 
ment, unless  by  direction  of  court  upon 
showing  that  property  upon  which  lien  was 
adjudged  was  no  longer  available,  and  that 
bond  given  did  not  operate  to  stay  enforce- 
ment of  lien  upon  property  described  in 
Judgment. — Central  Lumber  &  Mill  Co.  v. 
Center,  107  Cal.  193,  198,  40  Pac.  334. 

8.     Same  —  Deflclcaey.  —  Judgment  is  not 

enforceable  as  personal  Judgment,  except 
for  deficiency  shown  upon  sheriff's  return.— 
Hines  V.  Miller,  126  Cal.  683,  684,  69  Pac 
142.  See  Painter  v.  Painter,  98  Cal.  626,  33 
Pac.  483;  Central  Lumber  St  Mill  Co.  v.  Cen- 
ter, 107  Cal.  193,  40  Pac.  334;  Kreling  v. 
Kreling,  116  Cal.  468,  48  Pac.  383. 

4.  Joinder  of  causes  of  action. — Cause  of 
action  against  contractor  united  with  cause 
of  action  for  foreclosure  of  lien  against 
owner  is  not  misjoinder  of  causes  of  action. 
— Giant  Powder  Co.  v.  San  Diego  Flume  Co., 
78  Cal.  193,  199,  20  Pac.  419.  See  Quale  v. 
Moon,  48  Cal.  478. 

B.  Jndgnent— Form  of. — Judgment  does 
not  violate  provisions  of  above  section, 
which  after  decreeing  "that  Judgment  be. 
and  same  is,  hereby  entered  in  favor  of  plain- 
tiffs   and    against    defendants,'*    in    certain 


specified  sum,  and  that  liens  of  plain tUb 
upon  mining  claim  be  foreclosed  against 
defendants,  directing  that  property  be  sold 
by  sheriff  in  manner  provided  by  law,  and. 
"if  amount  derived  from  sale  of  said  prop- 
erty be  not  sufficient  to  pay  each  of  plain- 
tiffs in  full,  that  upon  coming  In  of  return, 
.  .  .  clerk  of  court  docket  judgment  for 
such  deficiency  against  defendants,"  naming 
them.  Under  these  provisions  there  can  be 
no  Judgment  docketed  until  after  sale  by 
sheriff  and  his  return  showing  deficiency.— 
Hines  V.  Miller,  126  Cal.  683,  684.  59  Pse. 
142. 

6L  Maroballng  of  UeBa^— Mechanics'  lleni 
of  a  certain  class  shall  share  equally  in 
land,  and  this  can  only  be  accomplished  by 
compelling  lien-claimants  to  postpone  en- 
forcement until  completion  of  building.— 
French  y.  Powell,  135  CaL  €36,  640,  6t 
Pac.   92. 

Aa  to  **orlirlaal  eoatraetor,**  laraalag  et 

see.  ante,  fi  1187  and  note  par.  373. 

7.  Penumal  action,  provided  for  in  simple 
action  upon  contract  against  person  who 
purchases  materials  for  contractor  or 
owner,  has  no  reference  to  lien  given  by 
statute.  In  -such  action  plaintiff,  even 
though  he  filed  lien,  can  not  recover  attor- 
ney's fee,  this  Item  being  Incident  to  fore- 
closure of  lien  and  not  to  personal  action. 
— Central  Lumber  St  Mill  Co.  v.  Center,  107 
CaL  198,  197,  40  Pac  334.  See  Bates  v. 
Santa  Barbara  Co.,  90  Cal.  543,  548,  27  Ps& 
438. 

8.  Personal  jndgnient.  —  The  right  to 
money  Judgment  against  person  who  em- 
ploys mechanics  or  purchases  material  is 
not  lost  or  waived  by  proceeding  to  enforce 
lien  or  to  recover  from  owner  balance  of 
contract-price  remaining  In  his  handa— 
Bates  V.  Santa  Barbara  County,  90  Cal.  54S, 
548,  27  Pac.  438.  See  Brennan  v.  Swasey. 
16  Cal.  140,  76  Am.  Dec.  607;  Germanift 
Building  St  L.  Assoc,  v.  Wagner,  61  Cal.  349. 

••  SobeoBtractor— "Wlio  la  a« — ^Literally, 
a  subcontractor  is  one  who  agrees  with  an- 
other to  perform  a  part  or  all  of  the  obligs- 
tlon  which  the  second  party  owes  by  con- 
tract to  a  third  party,  but  with  respect  to 
above  section  the  word  has  a  much  nar- 
rower meaning,  which  must  be  determined 
by  reference  to  the  classification  pro- 
vided by  the  section  and  to  the  subject  to 
which  it  relates,  and  embraces  all  person! 
who  agree  with  the  original  contractor  to 
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furnish  the  material  and  construct  for  him 
on  the  premises  some  part  of  the  structure 
mrhich  the  original  contractor  has  asrreed  to 
^rect  for  the  owner. — Hlhn-Hammond  Lum- 
ber Co.  V.  Blsom,  171  Cal.  670,  154  Pac.   12. 

10.  One  who  contracts  to  furnish  the  ma- 
terial and  labor  necessary  to  complete  the 
lathing  and  plastering  upon  a  building,  ac- 
cording to  specifications  attached  to  the 
contract.  Is  a  subcontractor  and  not  a  ma- 
terialman.— ^Hihn-Hammond  Lumber  Co.  v. 
Elsom.  171  Cal.  670.  164  Pac.  12. 

11.  One  who  agrees  to  furnish  and  place 
in  the  building  a  considerable  part  of  the 
floors  and  walls  thereof  is  a  subcontractor, 
as  are  likewise  persons  who  respectively 
agree  to  furnish  and  set  in  place  the  tile 
tor  the  bathroom  walls,  the  laying  of  fibre 
stone  flooring  and  furnishing  the  material 
In  a  certain  room  and  on  certain  porches, 
and  the  furnishing  of  the  material  and  the 
putting  on  the  building  of  a  mission  tile 
roof — all  constituting  substantial  and  im- 
portant parts  of  the  building  and  of  the 
work  constructing  it.  —  Hihn -Hammond 
Lumber  Co.  v.  Elsom,  171  Cal.  670,  164 
Pac.  12. 


12.  In  determining  the  question  whether 
one  who  claims  a  Hen  upon  a  building  is  a 
contractor  or  materialman,  something  more 
than  a  mere  comparison  of  the  cost  of  the 
labor  of  attaching  material  to  the  building 
with  the  total  price  of  the  work  and  ma- 
terials is  necessary  In  many  cases;  gener- 
ally speaking,  one  who,  under  an  agree- 
ment with  the  contractor,  enters  upon  the 
premises  and  there,  with  material  furnished 
by  himself,  erects  a  definite  part  of  the 
structure  composing  the  building,  Is  a  sub- 
contractor within  the  meaning  of  the  sec- 
tion, regardless  of  the  comparative  cost  of 
labor  and  material. — Hlhn-Hammond  Lum- 
ber Co.  V.  Elsom,  171  Cal.  670,  164  Pac.  12. 

18.  One  who  agrees  to  furnish  and  set  in 
place  in  the  building  all  "tin,  galvanised 
iron  and  copper  work,  including  copper  sash 
bars,  galvanised  iron  caps,  copper  flashings 
at  back  of  wall,  two  rows  of  cross  bars  and 
a  half  bar  at  wall  line  the  full  length,"  ac- 
cording to  plans  and  specifications  of  the 
building  is  a  subcontractor. — ^Hlhn-Ham- 
mond Lumber  Co.  v.  Elsom,  171  Cal.  570, 
164  Pac.  12. 


§  1195.    ANT  NUMBER  OF  UEN-HOLDEBS  HAT  JOIN  IN  ACTION.  Any 

number  of  persons  claiming  liens  may  join  in  the  same  action  and  when  sep- 
arate actions  are  commenced,  the  court  may  consolidate  them.  The  court  must 
also  allow,  as  a  part  of  the  costs,  the  money  paid  for  verifying  and  recording 
the  lien,  such  costs  to  be  allowed  to  each  claimant  whose  lien  is  established, 
lyhether  he  be  plaintiff  or  defendant,  or  whether  they  all  join  in  one  action 
or  separate  actions  are  consolidated. 

History:  £<nacted  March  11,  1872;  amendment  approTed  March  80» 
1874,  Code  Amdts.  1873-4,  p.  412;  March  18,  1885,  Stats,  and  Amdts. 
1884-5,  p.  146;  May  1,  1911,  SUte.  and  Amdts.  1911,  p.  1319. 


MECHANICS '    LIEN  —  FOBECLOSURE  — 

JOINDEB  OP  CLAIMANTS— ATTOB- 

NEY'S  PEES. 

1.  Appeal — ^Modification — Judgment  fail- 

ing  to  allow  costs   and  attorney's 
fees. 

2.  Same — Nature  of. 

3.  Consolidated  actions — ^Practice  in  mak- 

ing separate  findings  and  judgments. 

4.  Same  —  Court  should  treat  actions  as 

single  action. 

6,6.  Constitutionality  of  section. 

7.  Construed  with  Rule  XXIV  of  the  su- 

preme court. 

8.  Construction    of    section  — Attorney's 

fees. 

9.  Contractor — Does  not  come  within  pro- 

visions of  statute. 

10.  Evidence — As  to  attorney's  fees. 

11, 12.  Incident   of  judgment  —  "Ri^ht  to  re- 
cover reasonable  attorney's  fees. 

13.  Same — Cost  of  recording  lien  and  at- 
torney's fees. 
C.C.  P.— 167  2657 


14.  Jurisdiction  of  elaima  in  eonsolidated 
actions. 

15y  16.  Jury  trial. 

17.  Lien  of  attorney's  fees. 

18.  Misjoinder  —  Actions   for   liens   upon 
mining  claims. 

19.  Premature  action. 

20.  Pleading — Attorney's  fees. 

21.  Same — Cause  of  action. 

22.  Same— No  allegations  as  to  attorney's 
fees  is  necessary. 

23.  Same — Bight  to  attorney's  fees  is  de- 
pendent upon  right  of  lien  naturally. 

24.  Separate  owners. 

25.  Separate  statement  of  causes  of  action. 

26.  Stipulation  as  to  attorney's  fees. 

27-29.  Trial    court  — Must   allow    attorney's 
fees. 

30-  32.  Same — Services  on  appeal. 

See,  ante,  S  1188  and  note. 

An     to     liberal     coaatT«ettoa»     see,     post, 
S  1203a,  "Sec.  14." 
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1.  Appeal— Modlflcfttlon  —  JadKBicnt  foil- 
iBK  to  allow  costs  «Bd  ftttormcT's  fees  pro- 
vided for  under  above  section  will  be  modi- 
fled  so  as  to  Include  costs  and  reasonable 
attorney's  fees,  including  expense  of  re- 
cording: lien. — Scammon  v.  Denio,  72  Cal. 
393,   397,  14   Pac.  98. 

a.  Same— Nature  of« — Appeal  from  order 
allowing:  attorney's  fees  and  also  from  Judgr- 
ment  as  modified  stands  upon  same  plane 
as  an  appeal  from  an  order  made  upon 
motion  to  retaz  costs.  —  Schallert-Oanahl 
Lumber  Co.  v.  Neal,  94  Cal.  192.  194,  29  Pao. 
622.  See  Dooly  v.  Norton,  41  Cal.  489,  442; 
Empire  Gold  Min.  Co.  v.  Bonanza  dold  Min. 
Cfl».,  67  Cal.  406.  7  Pac.  810. 

8.  Consolidated  aetloas  —  Praetlee  to 
mafclair  separate  fiadlnss  and  jndi^aBents  is 
inconsistent  with  court's  order  consolidat- 
ing: actions,  and  is  attended  with  great 
Inconvenience  and  possibility  of  serious 
complication.  Provision  authorislngr  consoli- 
dation is  placed  in  same  category  with  that 
permitting  several  claimants  to  Join  as 
plaintiflTs  In  one  action. — ^Willamette  Steam 
Mill  Lumber  &  Mfg.  Co.  v.  Los  Angeles  Col- 
lege Co.,  94  Cal.  229.  282,  29  Pac.  626. 

4.  Same— ^oart  sbovld  treat  aetloaa  as 
•Ingle  action  after  order  of  consolidation 
has  been  made,  arid  embody  its  decision  in 
single  set  of  findings  upon  which  single 
Judgment  should  be  entered. — ^Willamette 
Steam  Mill  Lumber  &  Mfg.  Co.  v.  Los  An- 
geles College  Co..  94  Cal.  229.  232,  29  Pac. 
626. 

5.  Coastltatlonallty  of  section.  —  Under 
familiar  rules  of  construction  there  Is 
nothing  in  provisions  of  section  16,  article 
XX,  of  California  constitution  to  limit  ordi- 
nary powers  of  legislature,  or  to  take  from 
it  specific  power  exercised  under  above  sec- 
tion; nor  Is  constitutional  provision  to  be 
construed  as  repealing  existing  provisions 
of  this  code  on  subject  of  "liens  of  mechan- 
ics and  others,"  among  which  Is  above  sec- 
tion.—Peckham  V.  Fox,  1  Cal.  App.  807,  308, 
82  Pac.  91. 

6.  Provisions  of  above  section  are  not  In 
conflict  with  section  1  of  fourteenth  amend- 
ment to  federal  constitution,  or  with  any 
other  provision  of  federal  or  state  consti- 
tution.— Pickham  v.  Fox,  1  Cal.  App.  307. 
308,  82  Pac.  92. 

7.  Conatmed  with  Rule  XXIV  of  supreme 
court. — Rule  which  provides  that  "in  all 
cases  in  which  judgment  or  order  appealed 
from  Is  reversed  or  modified,  and  order  of 
reversal  or  modification  contains  no  direc- 
tions as  to  costs  of  appeal,  clerk  will  enter 
upon  record  and  Insert  in  remittitur  and 
Judgment  that  appellants  recover  costs  of 
appeal,"  has  no  application  to  case  involv- 
ing attorney's  fees  and  costs  under  above 
section;  for  under  above  section  such  mat- 
ters are  placed  In  hands  of  superior  court. — 
Schallert-Qanahl  Lumber  Co.  v.  Neal.  94  Cal. 
192,  198.  29  Pac.  622. 

&  Constmctlon  of  section  •— Attorney's 
fees. — Cases    coming    under    provisions    of 


above  section  and  similar  statutes  are  to  be 
distinguished  from  cases  of  foreclosure  of 
mortgages  where  there  is  no  statutory  pro- 
vision providing  for  attorney's  fees  in  ths 
absence  of  a  provision  in  the  mortgaga— 
Peckham  v.  Fox.  1  Cal.  App.  807,  808,  82 
Pac.  91.  92;  Monroe  ▼.  Fohl.  72  CaL  668.  670, 
14  Pac.  614;  Hotallng  y.  Monteith.  128  CsL 
666,  667.  61  Pac.  96. 

As  to  right  of  ■nccesafnl  Uen-elnlmant  U 
recover  costs  and  reasonable  attorney's  feci, 

see.  ante,   fi  1184  and  note  pars.   226-227. 

•w  Contractor— Does  not  come  wftkls 
provisions  of  statute  as  to  costs  and  attor- 
ney's fees  where  he  falls  to  attach  lien 
upon  amount  due  to  him  according  to  terms 
of  contract. — Stlmson  v.  Dunham-Carrigan- 
Hayden  Co..  146  Cal.  281,  286,   79  Pac.  96t. 

10.  ESvldence— As    to    attomcy*s    fces^— 

Validity  of  Judgment  awarding  attorney's 
fees  Is  not  affected  by  failure  of  plaintiff 
to  produce  evidence  on  that  question,  as 
court  is  not  bound  by  testimony  touching 
value  of  attorney's  fees  in  suits  for  fore- 
closure of  mechanics'  liens. — Clancy  ▼. 
Plover,  107  Cal.  272.  276,  40  Pac.  394.  See 
Rapp  V.  Spring  Valley  Gold  Co.,  74  Cal.  5S2, 
16  Pac.  325;  Watson  v.  Sutro.  103  Cal.  169. 
172.  87  Pac.  201. 

11.  Incident  of  Indgment — Right  to  re- 
cover reasonable  attorney's  fees,  like  ordi- 
nary right  to  recover  costs,  is  necessary  in- 
cident to  Judgment  establishing  lien,  and 
does  not  depend  upon  an  averment  In  com- 
plaint except  such  as  are  necessary  to 
establish  lien. — ^Mulcahy  v.  Buckley,  100  CaL 
484,  490,  36  Pac.  144.  See  Carriere  v.  Min- 
turn,  6  Cal.  436;  Rapp  v.  Spring  Valley  Gold 
Co.,  74  Cal.  632,  16  Pac.  825;  West  Coajst 
Lumber  Co.  v.  Newklrk,  80  CaL  276,  22  Pac 
231. 

12.  Attorney's  fees  referred  to  In  above 
section  are  not  considered  part  of  costs,  but 
as  matter  separate  and  distinct  therefrom. 
Still,  such  fees  bear  some  resemblance  to 
costs  Inasmuch  as  they  are  incident  to 
Judgment. — Schallert-Ganahl  Lumber  Co.  v. 
Neal,  94  CaL  192,  193,  29  Pac.  622. 

IS.  Same— -Coat  of  recording  lien  and  st- 
tomey'a  fees  are  required  to  be  provided  for 
by  court  '*as  an  incident  to  Judgment**-' 
Peckham  t.  Fox,  1  CaL  App.  307.  308,  82 
Pac.  91.  See  Rapp  v.  Spring  Valley  Gold 
Co.,  74  CaL  632.  636.  16  Pac.  326;  Mclntyre 
V.  Trautner,  78  Cal.  449,  21  Pac.  16;  Schal- 
lert-Ganahl Lumber  Co.  v.  Neal,  94  Cal.  192r 
29  Pac.  622;  San  Joaquin  Lumber  Co.  v.  Wei* 
ton,  116  Cal.  1,  46  Pac.  736,  1057;  Sweeney 
V.  Meyer.  124  CaL  612.  617,  67  Pac.  479. 

14.  Jnriadlctlon  of  claims  in  consolldstcd 
actions. — ^It  is  in  exercise  of  its  Jurisdiction 
in  equity  that  superior  court  entertains  suit 
to  enforce  liens  of  mechanics  and  others 
provided  for  In  statute  where  plaintiffs 
unite  in  one  action  to  enforce  their  several 
alleged  liens  for  labor  done  by  them  re- 
spectively upon  certain  mining  ground,  de- 
mand of  each  plaintiff  set  forth  In  support 
of  action  being  in  each  instance  less  th^n 
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three  hunired  dollars,  though  in  Aggregtite, 
claims  amounted  to  mce  than  three  hun- 
dred dollars  held  that  suporior  court  has 
jurisdiction  to  enforce  liens  by  virtue  of 
its  Jurisdiction  in  equity  for  such  several 
amounts,  but  that  court  has  no  Jurisdiction 
to  render  personal  Judgment  under  such 
circumstances  on  any  demand  less  than 
three  hundred  dollars  In  amount,  and  that 
accumulation  of  several  claims  in  one  ac- 
tion can  not  confer  Jurisdiction  to  render 
such  personal  Judgment. — ^Miller  v.  Carlisle, 
127  Cal.  S27.  829,  59  Pac.  786.  See  Brock 
V.  Bruce,  6  Cal.  279;  Thomas  v.  Anderson,  68 
Cal.  99;  Derby  v.  Stevens,  64  Cal.  287,  30 
Pac.  820;  Curnow  v.  Happy  Valley  Blue 
Qravel  &  Hydraulic  Co.,  68  Cal.  262,  9  Pac 
149. 

15.  Jnry  trlaU — ^Motion  for  Jury  trial  is 
properly  denied  by  court  upon  defendant's 
motion  in  consolidated  action,  where  de- 
fendant refuses  to  comply  with  conditions 
upon  which  court  was  willing:  to  order  is- 
sue in  case  to  be  tried  by  Jury,  that  is  that 
defendant  should  make  deposit  of  money 
with  clerk  sufficient  to  pay  clerk's  and 
sheriff's  fees  for  summoning  Jury  and  Jury 
fees  for  one  day  for  twenty  Jurors  estimated 
to  amount  to  sixty  dollars  in  all. — Curnow 
V.  Happy  Valley  Blue  Gravel  ft  Hydraulic 
Co.,  68  Cal.  262,  264,  9  Pac.  149. 

16.  Action  for  foreclosure  of  laborers' 
liens  upon  real  property  as  security  for 
money  due  to  persons  performiner  manual 
labor  on  same  is*  an  equitable  one,  and 
party  in  such  proceeding  is  not  entitled  as 
matter  of  right  to  jury  trial. — Curnow  v. 
Happy  Valley  Blue  Gravel  &  Hydraulic  Co., 
68  Cal.  262,  264,  9  Pac.  149.  See  Societe 
Francalse  v.  Selheimer,  67  Cal.  623. 

17.  LIe»  of  attorney's  fee*. — ^Attorney's 
fees  are  lien  upon  property  foreclosed. — 
Reid  V.  Clay,  134  Cal.  207,  215,  216,  66  Pac. 
262;  Peckham  v.  Fox,  1  Cal.  App.  307,  308,  82 
Pac.  91.  92.  See  Rapp  v.  Spring  Valley  Gold 
Co.,  74  Cal.  532,  16  Pac.  326;  Mclntyre  v. 
Trautner,  78  Cal.  449,  21  Pac.  16;  Schallert- 
Ganahl  Lumber  Co.  v.  Neal.  94  Cal.  192, 
29  Pac.  622;  San  Joaquin  Lumber  Co.  v.  Wel- 
ton,  116  Cal.  1.  46  Pac.  736,  1067. 

18^  MlaJolBdeT— Actions  for  liens  vpon 
mlnlnv  elalnui. — In  action  to  foreclose  labor- 
ers' lien,  plaintiff  being  assignee  of  liens 
for  labor  performed  upon  several  mining 
claims  owned  and  operated  by  one  owner, 
held  under  circumstances  several  claims  all 
adjoining  each  other  are  to  be  considered  as 
one  piece  of  property  for  purpose  of  liens, 
and  that  there  was  no  misjoinder  of  causes 
of  action. — ^Malone  v.  Big  Flat  Gold  Min.  Co., 
76  CaL  678,  683,  18  Pac.  772. 

!••  Prenuitiirc  action. — ^Action  to  fore- 
close mechanics'  lien  can  not  be  maintained 
until  debt  for  which  lien  is  made  and  held 
as  security  has  become  payable.  In  such 
action,  as  in  all  other  actions,  complaint 
must  show  cause  of  action,  otherwise  it  will 
not  support  Judgment. — Harmon  v.  Ash- 
mead,  60  Cal.  489,  441.     See  Abbe  Y.  Marr, 


14  Cal.  210;  Frisch  v.  Caler,  21  Cal.  71:  Kln- 
sey  V.  Wallace,  86  Cal.  463;  Roberts  v. 
Treadwell,  60  Cal.  620,  621. 

r 

20.  Pleadlnar  —  Attorney's  f eea< — Allow- 
ance of  attorney's  fees  is  an  incident  of 
Judgment,  and  is  to  be  fixed  by  court,  ir- 
respective of  any  averment  in  complaint. — 
Pacific  Mut.  Life  Ins.  Co.  v.  Fisher,  106  Cal. 
224,  234,  39  Pac.  769.  See  Rapp  v.  Spring 
Valley  Gold  Co.,  74  Cal.  632,  16  Pac.  326; 
Mulcahy  v.  Buckley,  100  Cal.  484,  490,  36 
Pac.  144. 

21.  Same  —  Cause  of  action. — Perfect 
statement  of  defective  cause  of  action  is 
not  cured  by  failure  to  answer  or  by  ver- 
dict.— ^Harmon  v.  Ashmead,  60  Cal.  439,  442. 
See  Abbe  v.  Marr,  14  Cal.  210;  Choynski  v. 
Cohen,  39  Cal.  601,  602;  Township  of  Lin- 
coln V.  Cambria  Iron  Co.,  108  U.  S.  412,  26 
L.  ed.  618. 


Sanie— No  allcffntlons  as  to  attorney's 
fees  Is  necessary  in  complaint,  and  no  find- 
ing is  necessary,  since  above  section  pro- 
vides that  court  must  allow  attorney's  fees 
in  superior  and  supreme  courts. — ^Ah  Louis 
V.  Harwood,  140  CaL  600,  607,  74  Pac.  41. 


Samo-^RiiTlit  to  attorney's  fees  is  de- 
pendent   vpon    risbt    of    lien    nat«rslly. — 

Bates  V.  Santa  Barbara  County,  90  Cal.  643, 
646,  27  Pac.  488. 

24.  Sopnratc  owners. — ^Where  action  Is 
brought  under  above  section  in  which  num- 
ber of  persons  Join  in  same  action  claiming 
liens  against  same  property,  trial  court  does 
not  err  in  refusing  to  grant  separate  trial 
upon  each  cause  of  action. — Curnow  v. 
Happy  Valley  Blue  Gravel  &  Hydraulic  Co., 
68  Cal.  262,  263,  9  Pac.  149. 

25.  Separstc  statemont  of  cnnaes  of  ac-| 
tlon  is  sufficient  where  there  is  distinct 
statement  of  facts  as  to  each  lien,  as  there 
is  no  necessity  that  they  should  be  num- 
bered or  otherwise  formally  designated. — 
Booth  V.  Pendola,  88  Cal.  86,  42,  28  Pac.  200, 
26  Pac.  1101. 

28.     Stipulation    as    to    attorney's    fecs«-~ 

Where  stipulation  as  to  attorney's  fees  is 
entered  into  through  misunderstanding  ap- 
plication should  first  be  made  to  trial  court 
to  be  relieved  from  such  stipulation.  Where 
this  is  not  done  allowance  made  by  trial 
court,  where  it  could  not  be  said  that 
amount  is  not  reasonable,  will  not  be  dis- 
turbed.— Rapp  V.  Spring  Valley  Gold  Co., 
74  Cal.  632,  636,  16  Pac.  326. 

27.  Trlsl  court— Mnst  allow  attorney's 
fees. — Application  for  attorney's  fees  under 
above  section  must  be  made  to  superior 
court. — San  Joaquin  Lumber  Co.  v.  Wei  ton, 
116  Q^I.  1,  6,  46  Pac.  736.  1067. 

28.  Fixing  of  attorney's  fees  is  duty  de- 
volved upon  trial  court  by  statute. — San 
Joaquin  Lumber  Co.  v.  Welton,  116  Cal.  1, 
46  Pac.  736,  1067;  Sweeney  v.  Meyer,  1%A 
Cal.  612,  67  Pac.  479. 

29.  Duty  is  imposed  upon  trial  court  of 
providing  for  costs  of  recording  lien  and  for 
attorney's  fees  as  incident  to  Judgment.^— 
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donment  by  the  contractor,  Including  mate- 
rials then  actually  delivered  and  on  the 
ground,  estimated  as  nearly  as  may  be  by 
the  standard  of  the  whole  contract-price, 
exclusive  of  the  extra  work,  was  a  stated 
assregate  sum,  beings  a  griven  per  cent  of 
the  contract-price,  on  account  of  which 
there  had  been  paid  the  contractor  at  the 
time  of  the  abandonment  of  the  work  a 
stated  sum,  followed  by  a  findinsr  as  to  the 
reasonable  value  of  the  extra  work  per- 
formed under  authorization  from  the  owners, 
the  amount  paid  on  account  thereof,  and 
the  balance  due  therefor,  was  held  to  be 
a  sufficient  flndlng  of  fact. — Pacific  Mfgr.  Co. 
v.  Perry,  40  Cal.  App.  708,  181  Pac.  820. 

5.  Breacb  of  coBtmet  —  NonpaymcBt  of 
Instalment  of  contract-price  when  due  Is 
such  breach  of  contract  as  to  Justify  con- 
tractor in  leaving  work  and  recovering  upon 
quantum  meruit. — Porter  v.  Arrowhead  R. 
Co.,  100  Cal.  500,  35  Pac.  146;  Golden  Gate  I* 
Co.  V.  Sahrbacher,  106  Cal.  114.  116,  38  Pac. 
635. 

6.  Conatractloii  of  •ectloM'^In  sencrnL — 

See,  ante,  fi  1183.  note  pars.   146-150. 

7.  Contract-price — Payable  In  inatalnieBts 
•^Abandonment  of  contract— Portion  of  con- 
tracts-price available  for  liens. — In  a  case  in 
which  a  building-contract  provided  that 
seventy-five  per  cent  of  the  value  of  the 
labor  performed  and  materials  furnished 
during  each  month  was  to  be  paid  on  the 
first  day  of  the  succeeding  month  until  final 
acceptance  of  the  building  of  the  remain- 
ing twenty-flve  per  cent  thirty-flve  days 
after  such  acceptance,  and  the  contract  was 
abandoned  before  completion  of  the  build- 
ing, the.  proper  amount  for  the  court  to 
take  as  a  basis  for  the  calculation  of  the 


portion  of  the  contract-price  available  to 
materialmen  and  applicable  to  the  satis- 
faction of  their  liens,  under  the  provisions 
of  the  above  section  as  it  stood  before  Its 
repeal,  was  the  total  value  of  the  work  and 
materials  placed  on  the  land  before  such 
abandonment  and  not  the  amount  of  money 
which  had  been  paid  to  the  contractor  at 
the  time  of  abandonment. — Bellingham  Bay 
Lumber  Co.  v.  Hopkins.  34  Cal.  App.  584,  168 
Pac.  169. 

8.  Credits— Owner  la  entitled  to  allow- 
ance of  lawfnl  credits  under  this  section 
and  to  deductions  therefor  from  unpaid  in- 
stalments of  contract-price. — Reed  v.  Nor- 
ton, 90  Cal.  690,  698,  26  Pac.  767,  27  Pac.  426. 

0.  Kffect  of  failure  of  owner  to  comply 
"With  section. — Where  owner  does  not  choose 
to  avail  himself  of  mode  of  limiting  his 
liabilities  provided  in  this  section  labor 
done  and  materials  furnished  by  all  persons 
mentioned  In  section  1183,  ante,  shall  be 
deemed  to  have  been  done  and  furnished  at 
personal  Instance ^of  owner,  and  they  shall 
have  lien  for  value  thereof. — Willamette 
Steam  Mill  Lumber  &  Mfg.  Co.  v.  Los  An- 
geles College  Co.,  94  Cal.  229,  237,  29  Pac 
626. 

1(K  Failure  of  contractor  to  perform  cob- 
tract— Construction. — ^Where  a  building  con- 
tract had  been  abandoned  hy  the  contrac- 
*tor  prior  to  completion  the  portion  of  the 
contract-price  applicable  to  the  liens  of 
other  persons  than  the  contractor  prior  to 
the  repeal  of  this  section,  the  actual  value 
of  the  work  and  materials  was  not  the  test, 
but  the  value  estimated  as  near  as  may  be 
by  the  standard  of  the  whole  contract-price. 
— Olson-Mahoney  Lumber  Co.  v.  Dunne  Inv. 
Co.,  30  Cal.  App.  332,  159  Pac.  178. 


§  1200a.    [No  such  section.] 

Editorial  Note:  Section  13  of  chapter  281  of  the  Laws  of  1911 
(Stats,  and  Amdts.  1911,  p.  1319),  purports  to  repeal  §§  1183,  1200  and 
1200a  of  the  Code  of  Civil  Procedure.  There  is  no  such  section  in  that 
code  as  §  1200a.  Turning  to  the  title  of  the  act  we  find  the  purpose  of 
the  legislature,  as  expressed  in  the  title  to  the  act,  was  to  repeal 
§§  1183,  1200  and  1203a;  but  this  they  manifestly  did  not  do.  This  mis- 
take in  the  difference  between  the  title  of  the  bill  and  the  proYisions 
in  Sec.  13  of  the  act  is  a  defect  inherent  in  the  bill  at  the  time  it  was 
drafted,  and  was  carried  through  all  the  progressive  stages  and  signed 
as  a  law  with  this  inherent  defect.  There  is  a  failure  to  comply  with 
S  24  of  art.  IV  of  the  Constitution.  Just  what  the  effect  will  be  on  the 
repeals  there  attempted  is  for  the  courts  to  say;  but  it  is  manifest  that 
§  1203a  was  not  repealed  as  the  legislature  Intended. 


§  1201.  WRITTEN  CONSENT  TO  WAIVE  CLAIMS.  It  shall  not  be  com- 
petent for  the  owner  and  contractor,  or  either  of  them,  by  any  term  of  their 
contract,  or  otherwise,  to  waive,  aflfect,  or  impair  the  claims  and  liens  of  other 
persons,  whether  with  or  without  notice,  except  by  their  written  consent,  and 
any  term  of  the  contract  to  that  effect  shall  be  null  and  void. 

History:     Enactment  approved  March  18,  1886,  Stats,  and  Amdts. 
1884-5,  p.  146. 

1.     Conatrnctlon. — This    section    does    not       thousand    dollars.— Southern    Cal.    Lumber 
apply  where  contract-price  is  less  than  one       Co.  v.  JoneH,  13S  CaL  242,  245,  65  Pac.  378. 
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§1202.  WHAT  FORFEITS  LIEN.  Any  person  who  shall  wilfully  give  a 
false  notice  of  his  claim  to  the  owner  under  the  provisions  of  section  one  thou- 
sand one  hundred  and  eighty-four  shall  forfeit  his  lien.  Any  person  who  shall 
wilfully  include  in  his  claim  filed  under  section  one  thousand  one  hundred  and 
eighty-seven  work  or  materials  not  performed  upon  or  furnished  for  the  prop- 
erty described  in  the  claims  shall  forfeit  his  lien. 

History:  Enactment  approyed  March  18,  1885,  Stats,  and  Amdts. 
1884-5,  p.  146;  amendment  approved  May  1,  1911,  Stats,  and  Amdts. 
1911,  p.  1319. 


1«  CoBstmctlon. — Provision  in  this  sec- 
tion that  any  person  who  shall  "wilfully  in- 
clude in  his  claim/,'  etc.,  must  not  only  be 
strictly  construed,  but  evidence  under  which 
It  is  invoked  should  be  clear  and  convinciner 
that  violation  was  wilful  and  intentional. — 
Schallert-Oanahl    Lumber    Co.    v.    Neal,    91 


Cal.  862,  365,  27  Pac.  748;  Pacific  Mut.  Life 
Ins.  Co.  v.  Fisher,  106  Cal.  224,  236,  39  Paa 
758. 

As  to  conjitmcttoB  of  •eetion  generally 
see,  ante.  8 1183,  note  pars.  146-150,  an4» 
post.  81208a,  "See.  14." 


§  1203.    MISTAKE  IN  STATEMENT  NOT  TO  INVALIDATE  LIEN.    No 

mistake  or  errors  in  the  statement  of  the  demand,  or  of  the  amount  of  credits 
and  offsets  allowed  or  of  the  balance  asserted  to  be  due  to  claimant,  nor  in 
the  description  of  the  property  against  which  the  claim  is  filed,  shall  invalidate 
the  lien,  unless  the  court  finds  that  such  mistake  or  error  in  the  statement  of 
the  demand,  credits  and  offsets,  or  of  the  balance  due,  was  made  with  the  intent 
to  defraud,  or  the  court  shall  find  that  an  innocent  third  party,  without  notice, 
direct  or  constructive,  has  since  the  claim  was  filed,  become  the  bona  fide 
owner  of  the  property  liened  upon,  and  that  the  notice  of  claim  was  so  deficient 
that  it  did  not  put  the  party  upon  further  inquiry  in  any  manner. 

History:  Original  section  enacted  March  18,  1885,  Stats,  and  Amdts. 
1884-5,  p.  147;  repeal  approyed  March  15,  1887,  Stats,  and  Amdts. 
1886-7,  p.  155;  enactment  of  new  section  approved  March  23,  1893, 
Stats,  and  Amdts.  1893,  p.  202;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  190,  held  unconstitutional,  see  history, 
S  5  ante;  enactment  approved  May  1,  1911,  Stats,  and  Amdts.  1911,  p. 
1319. 


MECHANICS'  LIEN  — WHAT  FORFEITS 

LIEN. 

1.  Construction — Language  of  statute. 

2-6.  Constitutionality  of  section. 

7.  Same — Question  not  involved. 

8.  Filing  of  undertaking  essential. 

9.  Lien  on  real  property — Is  entirely  differ- 

ent from  personal  obligation. 

10.  Notice  of  claim  of  lien — Mistake  in  not 

to  invalidate— Variance  fatal,  when. 

11.  Sehoolhouse  —  Bond   for   construction  — 

Estoppel  to  deny  liability. 

12.  Statement  of  amount  in  contract. 

13.  Testimony  as  to  character  of  bond. 

See,  ante,  5  1183  and  note. 

1.     CoiiatriictlOB— Lmbshskc   of   •tatntc. — 

Meaning  to  be  given  clause  In  undertaking 
which  follows  langruage  of  statute  to  effect 
that  bond  shall  inure  to  benefit  of  persons 
who  performed  labor  for  or  furnished  ma- 


terials to  contractor,  held  not  to  apply  to 
persons  advancing  moneys  for  use  by  con- 
tractor under  contract  with  him  for  divi- 
sion of  profits  where  such  contract  did  not 
create  partnership. — Cadenasso  v.  Anton- 
elle,  127  Cal.  382,  387,  59  Pac.  766. 

Aa  to  eoBatractlon  of  •ectl.«ft,  seOt  post, 
5  1208a.  "Sec.  14." 

2.  ConatltvtlOBslltr  of  flicetloB. — Provi- 
sions of  above  section  requiring  that  building 
contract  shall  be  accompanied  by  bond  are 
unconstitutional  and  void. — Gibbs  v.  Tally, 
133  Cal.  373,  377,  60  L.  R.  A.  815,  65  Pac. 
970;  Shaughnessy  v.  American  S.  Co.,  138 
Cal.  543.  545,  69  Pac.  250.  71  Pac.  701;  Snell 
V.  Bradbury,  139  Cal.  379,  380,  73  Pac.  160. 

3.  Above  section  is  unconstitutional.  — 
Montague  v.  Furness.  145  Cal.  205,  206.  78 
Pac.  240.  See  San  Francisco  Lumber  Co.  v. 
Bibb.  139  Cal.  192.  193.  194,  78  Pac.  964;  139 
Cat  325.  326,  73  Pac.  864. 

4.  Dlstlnffnlahed  from  Mangrum  v. 
T'ruesdale.  128  Cal.  145,  60  Pac.  775;  Carpen- 
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ter  V.  Furrey,  128  Cal.  665.  61  Pac.  S69  (in 
first  of  which  cases  no  question  was  raised 
as  to  constitutionality  of  section,  and  sec- 
ond of  which  cases  attacked  validity  of  law 
upon  grounds  only,  first,  that  subject  was 
not  expressed  in  title  of  the  act,  and  sec- 
ond, that  it  was  special  law);  GIbbs  v. 
Tally,  133  Cal.  373,  377,  60  K*  R.  A.  816,  65 
Pac.  970;  Shaughnessy  v.  American  Surety 
Co.,  138  Cal.  643,  646,  69  Pac.  260.  71  Pac. 
701. 

5.  Requirement  of  bond  is  entirely  out- 
side of  protection  of  constitutional  provi- 
sion as  to  mechanics'  Hen  and  is  In  viola- 
tion of  the  safegruard  of  both  the  state  and 
federal  constitutions.  —  Shaughnessy  v. 
American  Surety  Co.,  138  Cal.  543,  546.  69 
Pac.  250,  71  Pac.  701. 

Am  to  provUiloiui  In  •cctioB  1184*  ante*  be- 
iBflT  nncoBstltrntloBsl  mpoii  reasonlnK  •■§- 
ployed  In  deelnrlnir  tbis  •cetlon  nnconstltn- 
tJonnl,  see,  ante,  8  1184  and  note  par.  13. 

6.  Above  section  is  not  unconstitutional.— 
Carpenter  v.  Furrey.  128  -  Cal.  666,  668,  61 
Pac.  369;  Olbbs  v.  Tally,  6  Cal.  Unrep.  621, 
63  Pac.  168.  169. 

*    See  pars.  2-4,  this  note. 

7.  game  <lne«tlon  not  Involved* — ^Valid- 
ity of  statutory  bond  upon  building:  con- 
tract held  not  to  Involve  question  as  to 
constitutionality  of  section. — Peoples  Lum- 
ber Co.  V.  QlUard.  136  Cal.  65,  57,  68  Pac. 
576. 

8.  Plllnir     of     nndertaklnv     esscntlnl^^ 

Failure  of  owner  and  contractor  to  see  that 
law  is  complied  with  and  that  undertak- 
ing is  duly  and  properly  filed,  renders  un- 
dertaking worthless  and  materialmen  and 
laborers  in  such  case  have  remedy  against 
owner  and  contractor  for  such  damages  as 
they  may  have  suffered. — Mangrum  v. 
Truesdale.  128  Cal.  145,  147,  60  Pac.  775. 

0.  Lien  on  real  property  — la  entirely 
different  from  personal  obligation  in  form 
of  bond;  the  latter  Is  not  included  In  the 
former  and  is  totally  difTerent  kind  of  se- 
curity.— Shaughnessy  v.  American  Surety 
Co.,  188  Cal.  543,  545.  69  Pac.  250,  71  Pac.  701. 

10.  Notice  of  claim  of  lien — Mlatnfces  In 
not    to   Invalidate— Variance    fatal,   when. — 

Under   the  provisions  of  the  above   section 


no  mistakes  or  errors  in  the  state^^ent  of 
the  demand  or  claim  of  lien,  or  *^t  tlie 
amount  of  credits  and  off-sets  allowed,  or 
of  the  balance  asserted  to  be  due  claimant, 
or  in  the  description  of  the  ptoperty 
against  which  the  claim  Is  filed  shall 
have  the  effect  to  invalidate  the  claim 
of  lien;  but  this  saving  clause  does  not  g-o 
far  enough  to  relieve  the  claimant  from 
making  a  "statement  of  the  price,"  and 
when  payable,  required  under  the  provi- 
sions of  section  1187,  ante,  and  that  where 
there  is  a  material  variance  between  the 
price  and  terms  of  payment  as  set  forth  in 
the  notice  of  claim  and  the  statement  in 
the  proposal  of  sale  which  resulted  in  the 
contract  will  be  fatal  to  the  validity  of  the 
lien. — Schultbeiss  Bros.  Co.  v.  Hunzlker,  42 
Cal.  App.  73,  183  Pac.  347. 

As  to  notice  of  lien  genernllyt  see,  ante, 
S  1187,  note  pars.  368,  423-425. 

11.  Scboolbonse— Bond  for  constmetflon-^ 
Estoppel  to  deny  liability. — Contractor  who 
delivers  bond  for  construction  of  school- 
house  as  an  independent  security  and 
thereby  induces  party  to  make  full  payment 
of  contract-price  for  construction  of  build- 
ing, is  in  no  position  to  deny  his  liability 
upon  it.  and  he  is  estopped  to  dispute  truth 
of  particular  recital  contained  in  bond  as 
to  such  fact. — Union  Sheet  Metal  Works  v. 
Dodge.  129  Cal.  390,  394,  395,  62  Pac.  41. 
See  Kiessig  v.  Allspaugh,  91  Cal.  234,  27 
Pac.  662;  Kiessig  v.  Allspaugh,  99  Cal.  454, 
34  Pac.  106. 

12.  Statement    of   amount   In    contraet. — 

Contract  is  not  void  under  above  section  be- 
cause amount  agreed  to  be  paid  thereunder 
is  not  stated  in  contract  filed  for  record 
only  where  contract  does  not  show  on  its 
face  whether  such  amount  Is  greater  or  less 
than  one  thousand  dollars. — Snell  v.  Brad- 
bury. 139  Cal.  379,  380.  73  Pac.  150. 

13.  Testimony  as  to  character  of  boBtf.< — 

Court  does  not  err  in  sustaining  objection 
to  question  asked  of  witness  in  cross-ex- 
amination as  whether  he  relied  upon  statu- 
tory bond  at  time  of  entering  into  contract* 
as  it  is  not  province  of  witnesses  to  deter- 
mine as  to  whether  bond  is  common-law 
bond  or  statutory  bond. — Union  Sheet  Metal 
Works  V.  Dodge,  129  Cal.  390,  397,  62  Pac.  41. 


§  1203a.  mSTAKES  OB  ERRORS  IN  STATEMENT  NOT  TO  INVAI.. 
IDATE.  No  mistakes  or  errors  in  the  statement  of  the  demand,  or  of  the 
amount  of  credits  and  offsets  allowed,  or  of  the  balance  asserted  to  be  due  to 
claimant,  nor  in  the  description  of  the  property  against  which  the  claim  is 
filed,  shall  invalidate  the  lien,  unless  the  court  finds  that  such  mistake  or  error 
in  the  statement  of  the  demand,  credits  and  offsets,  or  of  the  balance  due,  was 
made  with  the  intent  to  defraud,  or  the  court  shall  fijid  that  the  innocent  third 
party,  without  notice,  direct  or  constructive,  has  since  the  claim  was  filed 
become  the  bona  fide  owner  of  the  property  liened  upon,  and  that  the  notice  of 
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claim  was  so  deficient  that  it  did  not  put  the  party  upon  further  inquiry  in 


any  manner. 


History:  Enactment  approved  March  22,  1907,  Stats,  and  Amdts. 
1907,  p.  858,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  482;  re-enacted  yer- 
batim  adliteratim,  but  numbered  §  1203;  but  as  §  1203  was  not  re- 
pealed, for  the  reasons  stated  in  editorial  note  to  §  1200a,  ante,  the 
numbering  §  1203a  Is  retained  rather  than  §  1203 [2]. 

Editorial  Note:  The  effort  of  the  legislature  at  the  session  of  1911 
to  repeal  the  above  section  was  manifestly  insufficient  to  accomplish 
that  object.     See  editorial  note  to  §  1200a,  ante. 


MECHANICS'  LIEN— MISTAKE  IN 
STATEMENT  NOT  TO  IN- 
VALIDATE LIEN. 

1.  Construction  of  section — As  not  retroactive. 

2.  Price  of  materials — Immaterial  variance. 
See,  ante,  S  1183  and  note. 

1.  CoBatmctlon  of  aectloB— As  not  retro- 
aettve. — As  to  generally,  see,  ante,  S  1188, 
note  par.  151. 


a.  Price  of  materials— Imlnaterlal  Tarl- 
ance. — A  claim  of  lien  which  states  the  con- 
tract-price for  materials  furnished  is  not 
invalid  -because  a  small  part  of  the  mate- 
rials were  furnished  under  an  implied  con- 
tract to  pay  their  reasonable  value,  the 
total  amount  due  being  correctly  stated 
and  there  being  an  absence  of  fraud  or  in- 
tentional misrepresentation. — Jarvls  v.  Frey 
175  Cal.  687,  166  Pao.  997. 


Sec.  14.     [CONSTRUCTION  TO  BE  PLACED  ON  ACT.]     The  provisions 

of  this  act  shall  be  liberally  construed  with  a  view  to  effect  its  purpose.    They 

are  not  intended  as  a  re-enactment  of  the  provisions  of  former  statutes,  with 

the  policy  heretofore  impressed  upon  the  same  by  the  courts  of  this  state,  but 

are  intended  to  reverse  that  policy  to  the  extent  of  making  the  liens  provided 

for,  direct  and  independent  of  any  account  of  indebtedness  between  the  owner 

and  contractor,  theireby  making  the  policy  of  this  state  conform  to  that  of 

Nevada  and  other  Pacific  coast  states. 

History:  Ehiactment  approved  May  1,  1911,  and  the  above  provision 
constituting  section  14,  of  act  adding  to,  amending  and  repealing  sec- 
tions of  Chapter  II,  Stats,  and  Amdts.  1911,  pp.  1319,  1320. 


[Chapter  III  of  Title  IV  of  Part  III  of  the  Code  of  Civil  Procedure  and  each  and  every 
section  of  said  Chapter  III  are  repealed  and  a  new  Chapter  III  is  substituted  to  take  the 
place  thereof  in  said  code  to  read  as  follows:] 


CHAPTER  III. 

CERTAIN  LIENS  FOR  SALARY  AND  WAGES. 

{  1204.     Preferred  creditors  when  assignment  §  1207.     Dispute    of    claim    or   some    portion 

of  property  is  made.  thereof — costs. 

1 1205.     Same.    Against  estates.  [1 1207a.]  Distribution  of  proceeds  where  the 
§  1206.     Same.     In  case  of  execution  or  at-  entire  claim  can  not  be  paid, 

tachment. 

§1204.  PREFERRED  CREDITORS  WHEN  ASSIGNMENT  OF  PROP- 
EBTY  IS  MADE.  When  any  assignment,  whetKer  voluntary  or  involuntary 
is  made  for  the  benefit  of  the  creditors  of  the  assignor,  or  results  from  any 
proceeding  in  insolvency  commenced  against  him,  the  wages  and  salaries  of 
miners,  mechanics,  salesmen,  servants,  clerks,  laborers,  and  other  persons  for 
services  rendered  for  him  within  sixty  days  prior  to  such  assignment,  or  to 
the  commencement  of  such  proceeding,  and  not  exceeding  one  hundred  dollars 
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each,  constitute  preferred  claims,  and  must  be  paid  by  the  trustee  or  assignee 

before  the  claim  of  any  other  creditor  of  the  assignor  or  insolvent. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24» 
1874,  Code  Amdts.  1873-4,  p.  352;  March  9,  1893,  SUto.  and  Amdts. 
1893,  p.  97;  by  Code  Commission,  Act  March  8,  1901,  SUts.  and 
Amdts.  1900-1,  p.  191,  held  unconstitutional,  see  history,  §  5  ante; 
former  section  repealed  and  present  enacted  In  place  thereof  March 
16,  1907,  SUU.  and  Amdts.  1907,  p.  321,  Kerr's  SUts.  and  Amdts. 
1906-7,  p.  482. 


WAGES  AND  SALARIES— PREFERRED 
IN  ASSIGNMENTS. 

1.  Assignment     for     benefit     of     creditors-— 

Preferences. 

2.  Preferences — Effect  of  special  contract. 

1.  AsBlimmeiit  for  benefit  of  crcdltora— 
Preferences. — Held  to  apply  to  all  assiirn- 
ments  within  the  deflnltlon  of  the  langruagre 
used,  and  not  to  be  limited  to  assignments 
made  in  insolvent  proceedingrs,  or  under  the 
terms  of  sections  S449  et  seq..  Civil  Code. — 
Bank  of  VIsalla  v.  Dlllonwood  Lumber  Co., 
148  Cal.  27,  82  Pac.  374. 


As  to  asalsiiHieBts  for  benefit  of  eredltora 
In  irenernl,  see  Kerr's  Cyc.  Civ.  Code.  2d  ed^ 
85  3449-3473   and  notes. 

2.  Pref ereneea  —  E^iSect  of  speclnl  cob- 
trnet. — The  principal  creditors  of  a  corporm> 
tlon  debtor  bind  only  themselves  by  a 
special  agreement  that  one  of  their  number 
who  undertakes  the  management  of  the 
business  of  the  corporation  for  the  benefit 
of  its  creditors  shall  be  preferred  to  the  ex- 
tent of  his  salary  and  the  advances  made 
by  him  for  the  purpose  of  flnanclng^  the 
business;  and  the  rights  of  the  laborers 
hereunder  can  not  be  affected  thereby. — 
Bank  of  Visalia  v.  Dlllonwood  Lumber  Co^ 
148  Cal.  26,  82  Pac  374. 


§  1206.  SAME.  AGAINST  ESTATES.  Upon  the  death  of  any  employer, 
the  wages,  not  exceeding  one  hundred  dollars  in  amount,  of  each  miner, 
mechanic,  salesman,  clerk,  servant,  laborer,  or  other  employee,  for  work  done 
or  services  rendered  within  sixty  days  prior  to  such  death,  must  be  paid  before 
any  other  claim  against  the  estate  of  such  employer,  except  his  funeral  ex- 
penses, and  expenses  of  the  last  sickness,  the  allowance  to  the  widow  and  infant 
children,  and  the  charges  and  expenses  of  administration. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  352;  March  9,  1893,  State,  and  Amdte. 
1893,  p.  97;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  191,  held  unconstitutional,  see  history,  §  5  ante; 
former  section  repealed  and  present  enacted  in  place  thereof  March 
16,  1907,  Stats,  and  Amdts.  1907.  p.  321,  Kerr's  State,  and  Amdte 
1906-7,  p.  482. 

A*  to  preferred  claim*  aKftln«t  wtmt^m  of  deceased  peraoMa,  see,  post,   89  1648    et   seq 
and  notes. 


§  1206.    SAME.    IN  CASE  OP  EXECUTION  OR  ATTACHMENT.    Upon 

the  levy  of  any  attachment  or  execution,  not  founded  upofa  a  claim  for  labor 
any  miner,  mechanic,  salesman,  servant,  clerk,  laborer,  or  other  person  who  has 
performed  work  or  rendered  services  for  the  defendant  within  sixty  days 
prior  to  the  levy,  may  file  a  verified  statement  of  his  claim  therefor  with  the 
officer  executing  the  writ,  and  give  copies  thereof  to  the  debtor  and  the  cred- 
itor, and  such  claim,  not  exceeding  one  hundred  dollars,  unless  disputed,  must 
be  paid  by  such  officer  from  the  proceeds  of  such  levy  remaining  in  his  hands 
at  the  filing  of  such  statement. 

If  any  claim  is  disputed,  within  the  time,  and  in  the  manner  prescribed  in 
section  twelve  hundred  and  seven,  the  claimant  must  within  ten  days  there- 
after commence  an  action  for  the  recovery  of  his  demand,  which  action  muat 
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be  prosecuted  with  due  diligence,  or  his  claim  to  priority  of  payment  is  for- 
ever barred. 

The  officer  must  retain  in  his  possession  until  the  determination  of  such 

action  so  much  of  the  proceeds  of  the  writ  as  may  be  necessary  to  satisfy  the 

claim,  and  if  the  claimant  recovers  judgment,  the  officer  must  pay  the  same, 

including  the  costs  of  suit,  from  such  proceeds. 

History:  Enacted  March  11,  1872;  amendment  approyed  March  24, 
1874,  Code  Amdts.  1873-4,  p.  352;  March  9,  1893,  SUts.  and  Amdts. 
1893,  p.  87;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  191,  held  unconstitutional,  see  history,  §  6  ante; 
former  section  repealed  and  present  enacted  in  place  thereof  March 
16,  1907,  Stats,  and  Amdts.  1907,  p.  321,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  482. 

WAGES   AND  SALARIES— PRIORITY  IN 
EXECUTION  OB  ATTACHMENT. 

1.  Action  is  not  required. 

2.  Appeal — Jurisdiction — Action    arising    in 

justices'  court. 

3.  Same — Presumption. 

4.  Assignment  of  claims — ^Laborers  asserting 

preferred  claims. 

5.  Conflicting  affidavits — It  is  for  trial  court 

to  determine. 

6.  Constitutional  law — In  general. 

7.  Same — Notice  is  essential  to  constitution- 

ality of  act. 

8.  Equitable  jurisdiction  of  court  can  not  be 

invoked. 

9.  Intention  of  legislature. 

10.  Liability  of  sheriff — Action  upon  indem- 

nity bond. 

11.  Lien  not  given. 

12.  Parties  —  Laborer   who    serves  notice  of 

claim,  is  party  interested. 

13.  Purpose  of  notice  provided  for. 

14.  Sale  under  stipulation. 

15.  Service  of  notice— Necessity  of. 

16.  Same — Effect  of. 

17.  Sheriff  is  not  required  to  respond. 

1.  Aetloa  !•  not  required  to  be  com- 
menced by  laborer  to  establish  his  claim 
unless  It  Is  disputed. — Carter  v.  Green 
Mountain  Qold  Min.  Co.,  83  Cal.  222,  224,  23 
Pac  317. 

2.  Appeal— Jnrladlctlon  -«  Action  arlslnc 
fai  Jn«tlce«'  eovrt.  —  Where  action  under 
above  section  was  commenced  In  Justices' 
court  for  recovery  of  amount  less  than  three 
liundred  dollars  under  disputed  claim  for 
labor,  whether  viewed  as  action  to  enforce 
or  foreclose  Hen,  or  as  ordinary  action  for 
•waLgea  due,  no  appeal  lies  to  supreme  court 
from  Judgment  or  any  order  in  such  case. — 
Edsall  V.  Short,  122  Cal.  633,  634.  65  Pac.  327. 

S.  Same— Prcenmption. — ^Appellate  court, 
-v^here  record  is  absolutely  silent  as  to 
whether  debtor  disputed  claims,  will  not 
presume  that  suit  was  unnecessary.  It  is 
duty  of  appellant  to  make  it  so  appear  by 
record. — ^Rauer  v.  Silva,  128  Cal.  42,  44,  60 
J'ac.  626. 


4.  AMlffmnent  of  claims— Laborem 
sertlas  preferred  elalma  under  above  section 
do  not  by  assignment  lose  benefit  of  Hens 
conferred  by  section  after  same  have  at- 
tached by  reason  of  notice.  —  Mohle  v. 
Tschirch,  63  Cal.  381,  383. 

5.  Coallictlnjir  aflldavlta — It  la  for  trial 
court  to  determlue  from  evidence  before 
It  whether  notice  was  served,  where  there 
are  conflicting:  affidavits  as  to  such  service. 
— Rauer  v.  Silva.  128  Cal.  42,  44,  60  Pac.  626. 

tt.  Constltutloaal  law^Ia  seueral. — Sec- 
tion is  not  unconstitutional. — Mohle  v.  Tsc- 
hirch.  63  Cal.  381,  382. 

7.  Same— Notice  la  'esseattal  to  coaatlta- 
tloaallty  of  act,  which  would  otherwise  de- 
prive debtor  of  his  property  without  due 
process  of  law. — Taylor  v.  Hill,  116  Cal.  143. 
146,  44  Pac.  336,  46  Pac.  922.  See  Cosica  v. 
Kyle,   16  Nev.   394. 

8.  Eqaltable  Jarladlctloa  of  court  eau 
uot  be  luToked  by  plaintiffs  in  action  un- 
der above  section  to  recover  for  labor  per- 
formed within  sixty  days  next  before  at- 
tachment of  property,  under  notice  served 
as  provided  by  statute,  and  asking  that  an 
order  be  made  requiring  sheriff  to  sell 
property  to  satisfy  plaintiffs'  demands,  to- 
gether with  costs,  and  asking:  further  that 
plaintiffs  have  deficiency  Judgment  in  case 
proceeds  are  insufficient.  In  such  action, 
plaintiffs,  not  beinsr  entitled  to  lien  upon 
property,  have  plain,  speedy,  and  adequate 
remedy  at  law,  and  are  not  entitled  to  relief 
of  equitable  nature. — Wlnrod  v.  Wolters, 
141  Cal.  339,  402.  74  Pac.  1037. 

».     Iiiteatlou  of  leslalature  is  that  debtor 
as    well    as    creditor    shall    have    notice    of 
claim  and  opportunity  to  dispute  It. — Taylor 
V.  Hill,  116  Cal.  143,  146,  44  Pac.  336,  46  Pac 
922. 

10.  Liability  of  aherlir^-Aetlou  upoa  lu- 
demulty  bead. — ^Where  notice  of  claims  was 
given  sheriff  and  to  attaching  creditor  un- 
der above  section,  and  judgment  was  ren- 
dered in  favor  of  attaching  creditor  (defend- 
ant here),  and  property  was  sold  to  him,  and 
attaching  creditor  induced  sheriff  to  deliver 
property  to  him  without  payment,  upon  his 
agreement  that  he  would  furnish  sheriff 
with  ''a  good  and  sufficient  bond  indemnify- 
ing him  against  all  loss  and  liability  which 
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he  may  Incur  by  reason  of  delivering:"  such 
property,  it  beingr  admitted  by  pleadingrs 
that  such  bond  was  never  given,  held  that 
liability  of  sherilT  upon  such  claims  was 
conclusively  established  by  Judgments  in 
suits  against  him  and  that  indemnitor 
could  not  dispute  such  liability  upon  ground 
of  unconstitutionality  of  above  section. — 
Showers  v.  Wadsworth,  81  Cal.  270,  273,  22 
Pac.  663. 

11.  Lien  not  slvea. — Above  section  carries 
w^th  it  no  Hen  upon  debtor's  property.  It 
gives  only  preferred  claim  against  debtor 
and  prescribes  manner  of  enforcing  this 
claim. — Winrod  v.  Wolters,  141  Cal.  339, 
402,  74  Pac.  1037. 

12.  Partleso— I^aborer  ^rho  aerres  not  lee 
of  claim  under  above  section,  although  not 
formally  party  to  action,  is  in  effect  inter- 
vener and  party  interested. — Carter  v. 
Green  Mountain  Gold  Mln.  Co.,  83  Cal.  222, 
225.  23  Pac.  317. 

13.  Purpose  of  notice  provided  for  is  to 

divert  from  execution  or  attaching  creditor 
money  which  he  would  otherwise  be  entitled 
to  claim  and  receive  as  result  of  levy. — 
Carter  v.  Green  Mountain  Gold  Min.  Co.,  83 
Cal.   222,   223,   224,   23   Pac.   817. 


14.  Sale  under  •tip«latlon« — Where  sale 
under  stipulation  was  substituted  for  sale 
under  execution,  It  does  not  destroy  prefer- 
ence of  claimants  upon  their  claims  for 
labor. — Mohle   v.  Tschirch,   63  CaL   381.  383. 

15.  Ser^'ice     of     notice  —  Neceanlty    of. — 

Statute  does  not  expressly  require  service 
of  notice  of  claim  for  wages  upon  attach- 
ment or  execution  debtor,  but  it  clearly 
implies  that  he  is  to  have  notice,  for  it  pro- 
vides that  if  debtor  disputes  claim  he  must 
within  ten  days  "after  receiving  notice" 
serve  upon  claimant  and  officer  executing 
writ  verifled  statement  in  writing,  setting 
forth  that  no  part,  or  not  more  than  speclflc 
portion  of  said  claim.  Is  Justly  due. — Taylor 
V.  Hill,  lis  Cal.  143,  145,  44  Pac.  336.  46  Pac. 
922. 

Itt.  Same  —  Vifl^ct  of. — ^Notice  does  not 
serve  to  initiate  new  and  independent  pro- 
ceeding, and  it  is  not  required  to  be  served 
like  summons  upon  parties,  and  not  upon 
attorney. — Carter  v.  Green  Mountain  Gold 
Min.  Co.,  83  Cal.  222,  226,  23  Pac.  317. 

'    17.     Sheriff  la  not  required  to  reapond  to 

claim  notice  of  which  is  served  upon  him 
for  bis  protection  as  well  as  for  protection 
of  all  parties  interested. — Rauer  y.  Silva, 
128  Cal.  42,  44,  60  Pac.  525. 


§  1207.    DISPUTE  OF  CLAIM  OR  SOME  PORTION  THEREOF— COSTS. 

Within  five  days  after  receiving  a  copy  of  the  statement  provided  for  in  the  pre- 
ceding section,  either  the  debtor  or  the  creditor  may  file  with  the  officer  a  veri- 
fied statement  denying  that  any  part  of  such  claim  is  due  for  services  rendered 
within  sixty  days  next  preceding  the  levy  of  the  writ,  or  denying  that  any  part 
of  such  claim,  beyond  a  sum  specified,  is  so  due. 

If  a  part  of  the  claim  is  admitted  to  be  due,  and  the  claimant  nevertheless 
brings  suit  and  does  not  recover  more  than  the  amount  so  admitted,  he  can  not 
recover  costs,  but  the  costs  must  be  adjudged  against  him,  and  the  amount 
thereof  deducted  from  the  sum  found  due  him. 

History:  ESnactment  approved  March  7,  1883,  Stats,  and  Amdts. 
1883,  p.  47;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  192,  held  unconstitutional,  see  history,  §5  ante; 
former  section  repealed  and  present  enacted  in  place  thereof  March 
16,  1907,  Stats,  and  Amdts.  1907,  p.  322,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  483. 


DISPUTE  OF  CLAIMS— STATEMENT. 

1.  Service  of  notice  upon  attorney  of  claim- 

ant. 

2.  Status  of  claimants. 

1.  Service  of  notice  upon  attorney  of 
dnlmnnt  meets  requirements  of  statute. — 
Carter  v.  Green  Mountain  Gold  Mln.  Co.,  83 
Cal.  222,  224.  23  Pac.  317;  Taylor  v.  Hill,  116 
Cal.  143,  149,  44  Pac.  336,  46  Pac.  922. 

2.  Statnii  of  clalmnnts. — Claims  of  labor- 
ers,   etc.,    under   above   section   are   purely 


statutory  and  the  claimants  are  treated  as 
interveners  and  have  no  superior  rig-hts  to 
those  of  the  plaintiff  In^  the  action  except 
that  of  the  first  recourse  to  the  moneys 
realized  from  the  sale.  They  are  benefi- 
ciaries of  a  special  statutory  privilege 
which  must  be  strictly  followed,  and  they 
and  their  rights  to  the  money  realized  from 
the  sale  are  as  much  subject  to  the  power 
of  the  court  in  the  matter  of  the  fixing  of 
costs,  such  as  keeper's  fees,  etc.,  as  is  the 
plaintiff  or  his  rights  in  the  premises.— 
Legg  V.  Worthington,  167  Cal.  488,  492.  495. 
108  Pac.  284. 


Vlt.  IV,  Clk  IV.]     DISTRIBUTION   OF  PROl/BBDS— LIEIN   UPON  ANIBIALS.     §§  [1207a],  tSSm 

[§  1207a.]     DISTRIBUTION    OF    PROCEEDS    WHERE    THE    ENTIRE 

CLAIMS  CAN  NOT  BE  PAID.    If  the  claims  presented  under  section  twelve 

hundred  and  six  and  not  disputed,  or,  if  disputed,  established  by  judgment, 

exceed  the  proceeds  of  the  writ  not  disposed  of  before  their  presentation,  such 

proceeds  must  be  distributed  among  the  claimants  in  proportion  to  the  amount 

of  their  respective  claims. 

History:  Enactment  approved  March  16,-  1907,  and  misnumbered 
1208,  Instead  of  1207a,  Stats,  and  Amdts.  1907,  p.  322,  Kerr's  StaU. 
and  Amdts.  1906-7,  p.  483. 


CHAPTER  IV. 

CERTAIN  LIENS  UPON  ANIMALS. 
1 1208.  Liens  arising  from  acts  done  in  preventing  enieltj  to  animalst  how  enforced. 

§  1208.  LIEN  FOR  ACTS  DONE  IN  PREyENTINO  CBUELTT  TO  ANI- 
MALS, HOW  ENFORCED.  Any  person  having  a  lien  upon  any  animal  or 
animals  under  the  provisions  of  sections  five  hundred  and  ninety-seven  a,  or 
five  hundred  and  ninety-seven  b,  of  the  Penal  Code  may  satisfy  such  lien  as 
follows : 

[Whan  not  satisfied— Reeort  to  court— Sale  on  published  notice.]  If  such 
lien  be  not  discharged  and  satisfied,  by  the  person  responsible,  within  three 
days  after  the  obligation  becomes  due,  then  the  person  holding  such  lien  may 
resort  to  the  proper  court  to  satisfy  the  claim;  or  he,  three  days  after  the 
charges  against  such  property  become  due,  may  sell  the  same,  or  such  undi- 
vided fraction  thereof  as  may  become  necessary,  to  defray  the  amount  due 
and  costs  of  sale,  by  giving  three  days'  notice  of  the  sale  by  advertising  in 
some  newspaper  published  in  the  county,  or  city  and  county,  in  which  the  lien 
has  attached  to  the  property ;  or,  if  there  is  no  paper  published  in  the  county, 
then  by  posting  notices  of  the  sale  in  three  of  the  most  public  places  in  the 
town  or  township  for  three  days  previous  to  the  sale. 

[Notice  to  contain,  what— Proceeds  of  sale.]    Said  notices  shall  contain  an 

accurate  description  of  the  property  to  be  sold,  together  with  the  terms  of 

sale,  which  must  be  for  cash,  payable  on  the  consummation  of  the  sale.    The 

proceeds  of  the  sale  must  be  applied  to  the  discharge  of  the  lien  and  the  costs 

of  sale ;  the  remainder,  if  any,  must  be  paid  over  to  the  owner,  if  known,  and 

if  not  known  must  be  paid  into  the  treasury  of  the  humane  socie'ty  of  the 

county,  or  city  and  county,  wherein  the  sale  takes  place;  if  no  humane  society 

exists  in  the  county,  then  the  remainder  shall  be  paid  into  the  county  treasury. 

History:     Enactment  approyed  March  21»  1905,  Stats,  and  Amdts. 
1905,  p.  632. 
Am  tm  aitoMnmbercd  •  1^08,  see,  ante,  [9  1207a]. 
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TITLE  V. 

OF  CONTEMPTS. 


1 1209.  What  acts  or  omiiwiozis  are  contempts. 
K  1210.  Re-entry   on   property   after   eviction, 
when  a  contempt. 

1 1211.  A  contempt  committed  in  the  presence 

of  the  court  maj  be  punished  sum- 
marily— When  not  so  committed  an 
affidavit  or  statement  shall  be  made. 

1 1212.  A  warrant  of  attachment  may  issue  or 

a  notice  to  show  cause. 

§  1213.  Bail  may  be  given  by  a  person  arrested 
under  such  warrant. 

1 1214.  Sheriff  must,  upon  executing  the  war- 
rant, arrest  and  detain  the  person 
until  discharged. 


§  1215.  Bail-bond,  form  and  conditions  of. 
§  1216.  Officer  must  return  warrant  and  un- 
dertaking, if  any. 
%  1217.  Hearing. 

1 1218.  Judgment  and  penalty,  if  guilty. 

1 1219.  If  the  contempt  is  the  omission  to  per- 

form any  act,  the  person  may  be  im- 
prisoned untU  performance. 

§  1220.  If  a  party  fail  to  appear,  proceedings. 

H  1221.  Illness  sufficient  cause  for  non-appear> 
ance  of  party  arrested  —  Confine- 
ment under  arrests  for  contempt. 

S  1222.  Judgment  and   orders   in   saeh   eai 
final. 


§  1209.  WHAT  ACTS  OR  OMISSIONS  ARE  CONTEMPTS.  The  foUow- 
ing  acts  or  omissions  in  respect  to  a  court  of  justice,  or  proceedings  therein, 
are  contempts  of  the  authority  of  the  court : 

1.  Disorderly,  contemptuouB,  or  insolent  behavior  toward  the  judge  while 
holding  the  court,  tending  to  interrupt  the  due  course  of  a  trial  or  other  judi- 
cial proceeding ; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance,  tending 
to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding ; 

3.  Misbehavior  in  ofBoe,  or  other  wilful  neglect  or  violation  of  duty  by  an 
attorney,  counsel,  clerk,  sheriff,  coroner,  or  other  person,  appointed  or  elected 
to  perform  a  judicial  or  ministerial  service ; 

4.  Abuse  of  the  process  or  proceedings  of  the  court,  or  falsely  pretending  to 
act  under  authority  of  an  order  or  process  of  the  court ; 

5.  Disobedience  of  any  lawful  judgment^  order  or  process  of  the  court ; 

6.  Assuming  to  be  an  ofElcer,  attorney,  or  counseloi  of  a  court,  and  actings  as 
such,  without  authority ; 

7.  Rescuing  any  person  or  property  in  the  custody  of  an  o£Scer  by  virtue  of 
an  order  or  process  of  such  court ; 

8.  Unlawfully  detaining  a  witness,  or  party  to  an  action,  while  going  to, 
remaining  at,  or  returning  from  the  court  where  the  action  is  on  the  calendar 
for  trial; 

9.  Any  other  unlawful  interference  with  the  process  or  proceedings  of  a 
court ; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to  be  sworn  or 
answer  as  a  witness ;  . 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to  attend  or  serve  as 
such,  or  improperly  conversing  with  a  party  to  an  action,  to  be  tried  at  such 
court,  or  with  any  other  person,  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  from  a  party  or  other  person  in  respect  to  it,  with- 
out immediately  disclosing  the  same  to  the  court. 
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12.  Disobedience  by  an  inferior  tribunal,  magistrate,  or  o£Scer,  of  the  lawful 
judgment,  order,  or  process  of  a  superior  court,  or  proceeding  in  an  action  or 
special  proceeding  contrary  to  law,  after  such  action  or  special  proceeding  is 
removed  from  the  jurisdiction  of  such  inferior  tribunal,  magistrate,  or  officer. 

13.  [Practising  without  a  license.]  Practising  law,  or  advertising  or  hold- 
ing one's  self  out  as  practising  or  as  entitled  to  practise  law,  in  any  court, 
except  a  justice 's  or  police  court,  without  having  received  a  license  as  attorney 
and  counselor,  issued  under  the  laws  of  this  state. 

But  no  speech  or  publication  reflecting  upon  or  concerning  any  court  or  any 

officer  thereof  shall  be  treated  or  punished  as  a  contempt  of  such  court  unless 

made  in  the  immediate  presence  of  such  court  while  in  session  and  in  such  a 

manner  as  to  actually  interfere  with  its  proceedings. 

History:     Enacted  March  11,  1872;  amendment  approved  February 
17,  1891,  StatB.  and  AmdtB.  1891,  p.  6;  by  Code  Commission,  Act  March  '' 

8,  1901,  Stats,  and  Amdts.  1900-1,  p.  192,  held  unconBtitutional,  see 
history,  §  6  ante;  amendment  approved  March  16,  1907,  Stats,  and 
AmdtB.  1907,  p.  319,  Kerr's  Stats,  and  Amdts.  190Q-7,  p.  483. 


CONTEMPTS  OF  COURT. 

L  In  General,  1-64. 

IL  Abuse  and  Criticism  or  Court,  65-75. 

m.  CoMPEUJNG  Witness  to  Answer  Ques- 
tions, 76-90. 

IV.  Disobedience  of  Process  and  Orders, 
91-122. 

V.  Interfering  With  Process,  123-129. 

L  In  GsNSRALb 

1- 10.  As  to  generally. 

11.  Acts  constitutiBg  contempt — ^Wilful 

disobedience  of  court  order. 

12.  Acts  must  be  shown. 
13, 14.  Addressing  jury. 

15.  Affidavit — As  basis  of  proceeding. 

16.  Same — As  complaint. 

17.  Same — Scope  and  effect  of  affidavit. 

18.  Appeal — Contempt  of  court  is  spe- 

cific criminal  offense. 

19.  Applicable  to  probate  court. 

20.  Attorney — Filing  answer  as  a  guard- 

ian ad  litem  for  infant — ^Without 
order  appointing  him. 

21.  Bond  to  stay  execution — On  appeal 

from  order  for  delivery  of  prop- 
erty— Duty  of  court. 

22.  Bringing  action  which  can  not  be 

maintained. 

23.  Civil  contempt. 

24.  Same — ^Penal  Code  has  no  applica- 

tion. 

26, 26.  Construction  of  section — Amendment 
of  1891. 

27.  Same — Disrespect  of  attorney. 

28.  Constructive  contempt. 

29.  "Contempt** — Made  special  title  in 

this  code. 

80.  Same   —   Proceedings     are     quasi- 
criminal. 


31.  Court  must  acquire  jurisdiction  by 

affidavit. 

32.  Dismissal  of  action. 

33.  Disobedience  of  restraining  order. 

34.  Every  misbehavior  by  officer — Men- 

tioned in  above  section.. 

85.  Executor — In  one  sense  an  officer  of 

court. 

86.  Fact  that  party  may  be  prosecuted 

in  criminal  and  civil  actions. 

36a.  Failure  of  court  to  proceed  against 
editors. 

87.  Finality  and  conclusiveness  of  judg- 

ments and  orders. 

38.  Imprisonment  authorized,  when. 

89.  In  presence  of  court  —  Filing  and 
presenting  affidavits. 

40.  Judgment  convicting  of  contempt—^ 

Becital    of    facts  —  Contempt    in 
presence  of  court. 

41.  Jurisdiction  of  court. 

42.  Legislative     enactment    —   Having 

omitted    feature   of  power   exist- 
ing inherently. 

43.  Legislature — Could  not  provide  dif- 

ferent procedure. 

44.  Ministerial  officers — Can  not  punbh 

for  contempt. 

45.  Municipal  corporation — Can  not  be 

attached  for  violation  of  injunc- 
tion. 

46.  Nuisance  —  Abatement    of  —  Bed 

Light  Abatement  Act. 

47.  Order  of  commitment  —  Bequisites 

of — Failure  to  state  facts  showing 
contempt. 

48.  Party  agreeing  to  secure  judgment 

in  favor  of  certain  persons. 

49.  Power  of  court — Created  by  consti- 

tution. 
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50.  Same — To  pnnisli  for  contempt — In 

its  nature  arbitrary. 

51.  Same — Same — ^Power  to  puniah  for 

contempt  ia  inherent  in  all  courts. 

52.  Practice    when    contempt    construe' 

tive. 

53.  Presentation  upon  theatrical  stage — 

Play  which  is  reproduction  of 
facts  in  murder  case  on  trial. 

54.  Proceedings  for  settlement  of  estate 

— Not  civil  action. 

55.  "Proceedings''  —  Necessarily    has 

different  meanings. 

56, 57.  Procedure  as  in  criminal  cause. 

58.  Procedure      for      investigation      of 

charge  for  contempt — Analogous 
to  a  criminal  procedure. 

59.  Publication   hj   newspaper    of   fair 

and  true  report  of  evidence. 

60.  Punishment  provided. 

61.  Review  of  order  on  appeal. 

62.  Source  of  power  of  superior  court 

to  punish  for  contempt. 

63.  Taking  depositions — Clearlj  one  of 

proceedings  of  court. 

64.  'Same — ^Witness  summoned  to  attend 

and  give  his  deposition. 

II.  Abuse  and  Criticism  of  Court. 

65,66.  Affidavit  for  change  of  place  of 
trial — On  ground  of  bias  or  preju- 
dice of  judge. 

67.  Brief  of  counsel — ^With  a  language 

disrespectful  to  judge  of  trial 
court. 

68.  Counsel   in   case— Wilfully    employ- 

ing language  manifestly  disre- 
spectful to  judge  of  superior 
court. 

69.  Judge  on  bench  can  not  cast  asper- 

sions. 

70, 71.  Liberty  of  press  to  fairly  criticixe 
conduct  of  judge. 

72.  Publication — Affecting  judge  in  in- 

dividual capacity. 

73.  Same — During  course  of  trial. 

74.  Same — Of  truth  as  to  legal  proceed- 

ings. 

75.  Same — Publisher  of  newspaper  who 

assumes  to  criticize  or  censure. 

III.  Compelling  Witness  .to  Answer  Qubs* 

TIONS. 

76.  After  issue  to  which  questions  were 

material  has  been  determined. 

77.  Any    one    of    many    questions    pro- 

pounded to  witness  being  relevant. 

78.  Assertion  that  his  testimony  would 

have  tendency  to  subject  to 
punishment  for  felony. 

79.  Construction    which    would    deprive 

court  of  power  to  punish. 
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80.  Court    must    adjudge  —  Whether 

answer  to  question  would  have 
tendency  to  subject  witness  to 
punishment  for  felony. 

81.  Decision  as  to  relevancy   and  per- 

tinen<gr  of  questions  propounded. 

82.  Deposition  taken  before  judge. 

83.  Evidence  immaterial — Effect  of. 

84.  Qrand  juror — Can  not  be  required  to 

answer. 

85.  Grand  jury — ^Part  of  court  by  which 

it  is  convened. 

86.  Immaterial    question  —  Befusal*  to 

answer. 

87.  Questions  asked  witness  must  be  per- 

tinent and  materiaL 

88.  Superior  court  must  possess  all  pow- 

ers necessary. 

89.  Taking  of  deposition  is  in  no  tnie 

sense  a  proceeding. 

90.  Witness  should  be  compelled  to  an- 

swer by  court. 

rv.  Disobedeencb  OF  Process  and  Orders. 

91.  Attorney — Subdivision    3 — ^Violating 

order  of  court  directing  cUent  to 
deliver. 

92.  Character  of  offense — Same  regard- 

less of  how  committed. 

93,94.  Complaint  or  answer  of  party  may 
be  stricken  out. 

95.  Disobeying    restraining    order  —  On 
three  several  days. 

96-  98.  Failure  to  pay  alimony — In  general 

99.  Same — Jurisdiction  of  court. 

100.  Same — Prima  facie  showing. 

101.  Same — ^Refusal  to  pay  alimony  and 

counsel  fees  ordered. 

102.  Failure  to  pay  fine — ^For  violation  of 

injunction. 

103.  Same  —  Additional  sentence  of  im- 

prisonment. 

104.  Judgment — ^Disobedience   of — Subdi- 

vision 5. 

105.  Judgment-debtor — ^Who   disposed  of 

property  in  order  to  defeat  order. 

106.  Knowledge  of  an  order  can  not  be 

imputed. 

107.  Modification,  amendment,  repeaL 

108.  Notary  taking  deposition — Can  not 

punish  for  contempt. 

109.  Notice  of  order  disobeyed — lii  gen- 

eral 

110.  Same — Actual  notice  of  injunction 

binds  party. 

111.  Same — ^When  proof  of  service  un- 

necessary. 

112.  Order  to  make  final  aceounting — ^Re- 

fusal to  obey  —  Commitment  for 
contempt. 

113.  Original  order — ^Not  requiring  party 
to  perform  act. 
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114.  Proceeding  in  taking  of  depositions 

— Proceedings  of  court. 

115.  Prohibitory  and  mandatory  injunc- 

tions pending  appeal 

116^  117.  Bef using  to  obey  subpcena  issued  by 
notary  public. 

118.  Service   of  judgment  or   order   dis- 

obeyed,  or   demand. 

119.  Mode  of  service  of  order  to  show 

cause — ^Upon  corporation. 

120.  Unauthorized    order — ^Awarding   ali- 

mony. 

121.  Violation   or  disregard  of  unlawful 

order — Can  not  be  punished. 

122.  Wilful  refusal  of  party  to  comply 

with  decree. 

V.  Interfering  With  Process. 

123.  Attempt  to  appeal  from  judgment 

whidi  has  been  made  final. 

124.  Attorney  has  right  to  address  him- 

self to  court. 

125.  Juror  wilfully  and  corruptly  permit- 

ting any  communication. 

126.  Letters  sent  to  grand  jury  —  With- 

out purpose  except  to  exasperate 
jurors. 

127.  Liberty  of  press  stops  where  further 

exercise  would  invade  rights. 

128.  Obstructing  and  taking  from  police 

officer  by  means  of  legal  process. 

129.  Power    to    punish    for    contempt — 

Vested  in  courts  for  their  own  pro- 
tection. 

I.     IN    GENERAL. 


An  to  publication  of  eTldence  taken  In 
■nit  keard  In  camera— tkat  la.  In  ckamberi 
camera  reiria*  Klns'a  ckamber  (old  Bnsllak 
Inirv)— «a  contempt  of  court,  see  note  Ann. 
Cas.   1912B.  462. 

1.  As  to  generally. — Judflrments  or  orders 
made  by  a  court  or  jud^e  in  cases  of  con- 
tempt are  final  and  conclusive;  and,  there- 
fore, such  Judgments  or  orders  are  non- 
appealable.— Gale  V.  Tuolumne  County 
Water  Co.,  169  Cal.  46,  145  Pac.  682. 

2.  An  appeal  does  not  lie  from  the  judg- 
ment, even  though  it  appear  that  the  court 
adjudging  one  guilty  of  contempt  has  acted 
without  Jurisdiction.  The  party  aggrieved 
In  such  a  case  must  resort  to  other  reme- 
dies.— Gale  v.  Tuolumne  County  Water  Co., 
169  Cal.   46.  146  Pac.  632. 

8.  A  violation  In  1914  of  a  perpetual  in- 
junction, granted  by  a  district  court  in 
1870,  constituted  contempt  of  the  superior 
court,  which  was  the  successor  of  the  dis- 
trict court. — Gale  v.  Tuolumne  County  Wa- 
ter Co.,  169  Cal.  46,  146  Pac.  682. 

4.  One  who  has  acquired  the  properties 
from  the  original  plaintiff,  In  an  action  to 
enjoin  the  diversion  of  waters  of  a  certain 
creek,  is  entitled  to  all  the  benefits  which 
tlie  original  plaintiff  acquired  under  a  Judg- 
ment awarding  a  perpetual  injunction  In 
n.  C.  p.— 168  2«73 


his  favor,  and  has  the  same  right  to  initiate 
contempt  proceedings  for  violation  of  the 
Injunction  that  the  original  plaintiff  would 
have  had  If  he  had  never  disposed  of  the 
propertles.-^ale  v.  Tuolumne  County  Wa- 
ter Co.,  169  Cal.  46,  145  Pac.   532. 

5.  The  successor  in  interest  of  the  de- 
fendant in  an  action  to  enjoin  the  diver- 
sion of  waters  of  a  certain  creek,  being 
bound  by  a  perpetual  injunction  issued 
against  said  defendant,  is  guilty  of  con- 
tempt of  court  in  violating 'said  injunction 
with  notice  thereof. — Gale  v.  Tuolumne 
County  Water  Co.,  169  Cal.  46.  146  Pac.  332. 

6.  A  contempt  proceeding,  though  It 
may  arise  In  a  case  in  equity,  is  an  inde- 
pendent proceeding  between  the  contemner 
and  the  court,  criminal  or  quasi-criminal  in 
Its  nature,  and  is  not  Itself  a  case  "In 
equity." — Gale  v.  Tuolumne  County  Water 
Co..  169  Cal.  46,  146  Pac.  632. 

7.  Section  963,  ante,  providing  that  an 
appeal  lies  "from  any  special  order  made 
after  final  judgment,"  being  general  In  Its 
character.  Is  controlled  by  the  special  law 
contained  in  section  1222,  post,  which  makes 
a  judgment  of  contempt  final  and  conclu- 
sive, and,  therefore,  non-appealable. — Gale 
V.  Tuolumne  County  Water  Co.,  169  Cal.  46, 
146  Pac.  632. 

8.  For  certain  purposes,  the  law,  recog- 
nizes a  difference  between  a  direct  con- 
tempt, or  that  committed  In  the  immediate 
view  or  presence  of  the  court,  and  con- 
structive contempt,  or  that  committed  else- 
where; but  our  code  makes  no  distinction 
whatever  so  far  as  the  right  of  appeal  in 
either  case  is  concerned. — Gale  v.  Tuolumne 
County  Water  Co.,  169  Cal.  46.  145  Pac.  632. 

9.  In  a  suit  to  enjoin  the  defendant  from 
diverting  the  waters  of  a  certain  creek, 
where  the  court  rendered  Judgment  in  favor 
of  the  plaintiff,  perpetually  enjoining  the 
defendant  from  Interfering  with  the  natural 
fiow  of  the  waters  In  such  a  way  as  to 
prevent  the  waters  from  coming  to  plain- 
tiff's ditch,  no  question  of  title  to  the  waters 
is  Involved  in  a  subsequent  proceeding.  In- 
stituted for  the  purpose  of  having  the  de- 
fendant adjudged  guilty  of  contempt  in 
violating  the  Injunction;  and  the  contention 
that  In  the  contempt  proceeding  there  was 
a  distinct  question  of  title,  both  heard  and 
determined,  and  that  the  Injunction  had 
either  taken  the  form  of  an  order  made 
after  final  judgment,  and  Is  therefore  ap- 
pealable, or  Is  In  Itself  a  judgment,  which 
is  also  appealable,  can  not  be  maintained. 
— Gale  V.  Tuolumne  County  Water  Co.,  169 
Cal.  46.  146  Pac.  632. 

10.  It  is  held  in  this  proceeding  for  con- 
tempt In  which  the  petitioner  was  ordered 
to  pay  a  fine  In  the  sum  of  five  hundred 
dollars,  or  in  default  thereof,  to  be  impris- 
oned in  the  county  Jail  for  a.  period  In  pro- 
portion of  one  day  for  each  two  dollars  of 
such  fine,  or  until  such  fine  be  'otherwise 
satisfied,  upon  the  authority  of  the  case  of 
Lamberson  v.  Superior  Court,   161  CaL  468, 
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the  petitioner's  contention  that  the  whole 
proceedinsT  is  void  because  no  affidavit  was 
presented  to  the  judgre  who  ordered  the  ci- 
tation to  be  issued  prior  to  the  issuance 
thereof,  can  not  be  maintained;  and  it  is 
further  held,  upon  the  authority  of  Ex  parte 
Karlson.  160  Cal.  378,  that  petitioner's  con- 
tention that  in  no  event  could  the  imprison- 
ment of  petitioner  extend  beyond  the  period 
of  five  days,  which  is  the  maximum  period 
where  imprisonment  alone  is  prescribed  as 
the  form  of  punishment  under  section  1218, 
post,  is  not  maintainable. — Ex  parte  La- 
pique,  26  Cal.  App.  268,  146  Paa  690. 

11.  Actii  coastltotlBK  eoatempt -— inrufvl 
disobedience  of  eoort  order. — Under  the 
provisions  of  the  above  section  and  of  sec- 
tion 166  of  the  Penal  Code  any  wilful  dis- 
obedience of  a  decree  or  order  of  a  court 
having:  jurisdiction  to  make  it  constitutes 
a  contempt  of  court. — Selowsky  v.  Superior 
Court.  180  Cal.  404,  181  Pac.  652. 

12.  Acta  most  be  shown. — In  proceedlnffB 
for  constructive  contempt  of  court  the  affi- 
davit which  is  made  the  basis  for  the  pro- 
ceeding should  show  upon  its  face  the  acts 
which  constitute  a  contempt.  It  consti- 
tutes the  complaint  and  unless  it  contains 
a  statement  of  facts  which  show  that  a  con- 
tempt has  been  committed  the  court  is  with- 
out Jurisdiction  to  proceed  in  the  matter 
and  any  Judgrment  of  contempt  based 
thereon  is  void  and  will  be  so  declared  upon 
certiorari. — Frowley  v,  Superior  Court,  168 
Cal.  220,  110  Pac.  817. 

As  to  kno^rlcdse  not  lBipnted«  see  par. 
106,  this  note. 

As  to  notice*  see  pars.  109-111,  this  note. 

13.  Addressinff  Surj, — Passing:  by  Jury 
empaneled  to  try  a  criminal  case  while  such 
Jury  were  in  the  custody  of^deputy  sheriffs 
ffoing:  to  the  court  room  after  a  recess  and 
exclaiming:  in  a  tone  loud  enough  to  be 
heard  by  the  Jurors,  "Do  not  convict  my 
friend"  (meaning  defendant)  is  a  flag:rant 
contempt. — Ex  parte  Creely,  8  Cal.  App. 
713,  717,  718.  97  Pac.  766. 

14.  In  such  case  it  was  not  necessary  for 
the  affidavit  on  which  the  proceedings  were 
based  to  state  any  more  than  the  facts. 
The  fact  that  the  person  charg:ed  with  the 
contempt  so  called  out  to  the  Jury  appears 
to  be  all  the  fact  that  could  be  stated.  No 
one  could  tell  the  intent,  object,  or  purpose 
of  the  remark.  The  remark  itself  tends  to 
establish  the  person  charged  knew  the  de- 
fendant was  on  trial  and  that  the  Jury  had 
charge  of  the  case  with  power  either  to 
convict  or  acquit  and  he  must  be  presumed 
to  have  intended  the  ordinary  consequences 
of  his  own  deliberate  act. — Ex  parte  Creely, 
8  Cal.  App.  713,  719,  97  Pac.  766. 

15.  Afltdnvlt— 'As  basis  of  proceedlnsB. — 

An  affidavit  which  is  made  the  basis  of  a 
contempt  proceeding  must  show  facts  con- 
stituting a  contempt,  or  the  court  acquires 
no  Jurisdiction  to  proceed  in  the  matter. — 
Strain  v.  Superior  Court,  168  Cal.  216,  142 
Pac.  62. 


!••  Same— As  complaint.  —  The  affidavit 
or  affidavits  upon  which  a  contempt  proceed- 
ing is  based  constitutes  a  complaint;  and 
unless  they,  upon  their  faith,  charge  facts 
constituting  a  contempt,  the  court  is  with- 
out Jurisdiction  to  proceed. — ^Mitchell  v.  Su- 
perior Court,  16S  Cal.  423,  125  Pac  1061. 

As  to  burden  of  proof  under  afldm^lt 
charging  crlnUnal  contenipt.  see.  post. 
9  1217,  note  par.  1. 

As  to  court  acquiring  Jurisdiction  on  ufl- 
davlt.  only,  see  pars.  16-17,  31,  this  note. 

As  to  the  suMclcncy  of  an  afldavlt  om  te- 
formation  and  belief  to  support  a  coutcmipt 
proceedlngr*  see  note  14  Ann.  Cas.  1642. 

As  to  when  aflldaTit  not  required,  8«e  In 

re  Northern,  18  Cal.  App.  62.  121  Pac.  1010. 

17.  Same     Scopo  and   eiTcct   of  aMdn^lt. 

— In  a  proceeding  to  punish  a  husband  for 
contempt  for  failure  to  pay  alimony,  the 
affidavit  is  not  merely  to  set  in  motion  the 
machinery  of  the  law  for  the  punishment 
for  the  delinquent  litigant  Its  prayer  is 
that  he  be  required  to  show  cause  why  he 
has  not  complied  with  the  court's  command, 
and  this  merely  differentiates  the  proceed- 
ings from  the  ordinary  simple  prosecution 
and  emphasises  its  quality-  as  something 
ancillary  to  the  divorce  action  and  subject 
to  the  rules  with  reference  to  the  compe- 
tency of  witnesses  in  that  cause. — ^Mitchell 
v.  Superior  Court,  163  Cal.  428.  126  Pac.  1061. 

18.  Appeal— Contempt  of  court  la  a  upe- 
cldc  criminal  ofrensc,  and  the  charge  and 
the  finding  and  Judgment  of  the  court  there- 
on are  to  be  strictly  construed  in  favor  of 
the  accused.  The  findings  and  Judgment 
do  not  conclude  a  review  court  from  an 
examination  of  the  record  to  determine  the 
Jurisdictional  facts,  and,  while  all  natural 
and  proper  conclusions  from  the  record  will 
be  indulged  In,  where  the  performance  or 
taking  of  necessary  steps  which  ought  to 
appear  of  record  is  not  shown,  it  will   be 

presumed  that  such  steps  were  not  taken. 

Reymert  v.  Smith.  6  Cal.  App.  880,  882.    90 
Pac.  470. 

As  to  appealability  of  Judgment  In  eon^ 
tempt  under  appeal  statute,  see  note  17  Ann. 
Cas.  321. 

As  to  Penal  Code  bavins  uo  application 
in  civil  contempt,  see  par.  24,  this  note. 

As  to  procedure  as  in  ertminal  caaeo,  see 

pars.  56,  67,  this  note. 

1».     Applicable   to   probate   court.— Above 

section  is.— Ex  parte  Smith,  58  Cal.  204.  207. 
20.  Attorney—Filing  answer  as  a  cuar«- 
lan  ad  litem  for  Infant — Without  order  «». 
pointing  bim  would  be  guilty  of  contempt. 
Record  being  silent  as  to  such  appointment! 
presumption  is  that  such  order  was  regu- 
larly made. — Emeric  v.  Alvarado,  64  Ca.L 
629,  598,  2  Pac.  418. 

A»  to  contempt  of  attorney  where  client 
is  ordered  to  deliver,  see  par.  91,  this  note, 

21.     Bond   to   stay   execution —.  On  ap] 
from  order  for  delivery  of 
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of  eonrt. — The  enforcement  of  such  an  order 
oan  not  be  stayed  on  appeal 'unless  the  ap- 
pellant g:lve  a  bond  In  an  amount  to  be 
fixed  by  the  court,  as  provided  by  sections 
943  and  946,  ante,  and  when  the  court  omits 
to  comply  with  appellant's  request  to  fix 
such  amount,  the  latter  Is  unable  to  take 
the  steps  necessary  to  procure  a  stay,  and 
in  such  case  no  contempt  proceedingrs 
should  be  entertained  agralnst  him  for  vio- 
lating the  injunction. — Clute  v.  Superior 
Court,  166  Cal.  20,  99  Pac.  362. 

22.  Brlafflns  acttoa  which  emu  not  be 
BialntBtBed  would  rarely  afford  errounds  for 
proceedings  against  party  for  contempt  any 
more  than  would  setting  up  an  unmaintain- 
able defense.  Such  action  may  be  instituted 
in  entire  good  faith,  and.  If  so.  there  would 
toe  no  use  of  process.  Law  affords  redress 
against  parties  bringing  such  actions  by 
costs  which  they  incur  and  which  are  taxed 
against  them.  If  action  is  prosecuted  ma- 
liciously, party  aggrieved  may  have  action 
tor  damages. — ^Reay  v.  BUtler,  69  Cal.  672, 
583,  11  Pac.  463. 

28.  Civil  contempt* — The  declaration  of 
section  6  of  the  Penal  Code  that  no  act  shall 
toe  punishable  as  a  crime  except  such  as  may 
toe  made  a  crime  by  statute,  and  then  only 
In  the  manner  prescribed  or  authorised  by 
statute,  has  no  application  to  contempts 
punishable  under  this  section. — Ex  parte 
Karlson,  160  Cal.  388,  117  Pac.  447. 

An  to  coastrvctlvc  eoatcmptt  see  par.  28, 
this  note. 

As  to  contempt  of  court  being  a  •peclfie 
criminal  offense,  see  par.  18,  this  note. 

As  to  criminal  contempt,  see,  post,  S  1217, 
note  par.  1. 

As  to  practice  on  constructive  contempt, 
see  par.  52,  this  note. 

24.  Same— Penal  Code  has  no  sppllcstlon, 
and  the  question  as  to  whether  the  particu- 
lar act  is  punishable  as  a  criminal  contempt 
under  section  166  of  the  Penal  Code  is  im- 
material to  any  inquiry  arising  hereunder. 
Ex  parte  Karlson,   160  Cal.   383,   117   Pac. 

447. 

See  pars.  66  and  67,  this  note. 

2B.  Constrncllon  of  •ectlon^-Amendment 
of  18»1* — The  purpose  of  the  1891  amend- 
ment to  subdivision  13,  was  to  prevent  the 
punishment  of  ordinary  citizens  not  con- 
nected with  the  court,  and  not  owing  It  any 
special  duty  of  fidelity  and  respect  for  any 
"speech  or  publication"  in  censure  or  abuse 
of  the  court  or  its  Justices,  to  whomsoever 
made  in  the  exercise  of  the  privilege  of 
free  speech.— Matter  of  Shay,  160  Cal.  406, 
117  Pac.  442. 

26.  Amendment  of  1891  so  modifies  sub- 
division 3  as  to  prevent  the  punishment  as 
a  contempt  thereunder  of  any  violation  of 
the  duty  of  an  attorney  which  consists 
solely  in  the  making  of  a  speech  or  publica- 
tion reflecting  upon  the  court,  and  its  mem- 
bers, not  in  the  presence  of  the  court,  nor 
In    such    manner    as    to    actually    interfere 


with  Its  proceedings  (Angellottl,  J.,  dls. 
op.).— Matter  of  Shay,  160  Cal.  409,  117  Pac. 
442. 

27.  Same  —  Disrespect  of  attorney. — ^The 
effect  is  to  make  any  act  of  disrespect  to- 
ward the  court  by  an  attorney  thereof  a 
contempt  and  punishable  as  such. — ^Matter 
of  Shay.  160  Cal.  407.  117  Pac.  442. 

28b  Constructive  contempt. — ^Where  con- 
tempt is  constructive  and  not  committed  Jn 
the  presence  of  the  court,  an  affidavit  set- 
ting forth  the  contempt  is  essential  to  the 
Jurisdiction  of  the  court  to  proceed  to  pun- 
ish it. — In  re  McCarty,  164  Cal.  684,  689,  98 
Pac.  640. 

As  to  dvU  contempt,  see  pars.  28  and  24, 
this  note. 

29.  '^Contempt''  —  Made  special  .  title  In 
this  code  wherein  specific  instances  thereof 
are  enumerated,  and  mode  and  limit  of 
punishment  therefor  defined,  but  the  right 
for  protecting  itself  against  contempts  of 
its  authority  and  enforcing  punishment 
therefor  is  essentially  inherent  in  every 
court  of  general  Jurisdiction;  and  any  de- 
finition of  acts  constituting  contempt  or 
limitation  upon  mode  or  extent  of  punish- 
ment thereof  has  its  appropriate  place  in 
statute  relating  to  Jurisdiction  and  proce- 
dure of  court. — Ex  parte  Clancy,  90  Cat  653, 
666,  27  Pac.  411. 

SO,  Same -*  Proceedings  are  qnasl-crim- 
inal  in  their  nature,  and  an  intent  to  com- 
mit a  forbidden  act  is  as  essential  to  guilt 
as  in  case  of  criminal  offense. — ^Hutton  v. 
Superior  Court,  147  Cal.  166,  160.  81  Pac. 
409. 

81.  Court  mast  acqvire  Jnrlsdlctlon  by 
aMdavlt  or  it  has  no  Jurisdiction  to  proceed 
and  therefore  if  the  affidavit  lacks  those 
statements  essential  to  give  the  court  Ju- 
risdiction they  can  not  be  supplied  at  the 
hearing. — Frowley  v.  Superior  Court,  158 
Cal.  220,  110  Pac.  817. 

As  to  aMdavlt  as  complaint,  and  scope 
and  effect  of  affidavit,  see  pars.  16  and  16, 
this  note. 

82.  Dismissal  of  action* — Party  oan  not 
shield  himself  from  legal  consequences  of 
his  acts  by  dismissal  of  action. — ^Ex  parte 
Acock.  84  Cal.  60.  66,  23  Pac.  1029. 

33.     Disobedience   of   restraining   order. — 

As   to   generally. — See    Part   IV,   this   note, 
par.  96. 

84.  Every  Bsisbehavior  by  oMcer— Men- 
tioned in  above  section  does  not  constitute 
contempt  of  court.  Such  misbehavior  must 
be  "in  respect  to"  such  court  or  some  pro- 
ceeding therein. — ^Hutton  v.  Superior  Court. 
147  Cal.  166,  161,  81  Pac.  409. 

3B»  Ezecntor— In  one  sense  an  officer  of 
eonrt. — Court  makes  and  revokes  his  ap- 
pointment, and  usually  all  his  acts  are  per- 
formed under  or  subject  to  direction  of 
court  and  have  no  validity  until  court  gives 
its  approval.  In  respect  to  those  matters 
in  which  he  acts  only  under  direction  and 
jiul^Ject  to  approval  of  th«  court,  he  may  be 
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reg:arded  as  an  officer  of  the  court,  and  his 
obedience  to  orders  of  court  may  be  en- 
forced by  attachment  for  contempt. — Ex 
parte  Smith.  63  Cal.  204.  208. 

86.  Pact  that  party  aaay  be  prosecuted  In 
criminal  and  civil  fictions  does  not  prevent 
prosecution  for  contempt.  Party  may  be 
liable  civilly  and  criminally  for' contempt 
upon  officer  in  open  court,  and  at  the  same 
time  may  be  punished  for  indigrnity  laid 
upon  court. — Ex  parte  Acock,  84  Cal.  50,  65, 
23  Pac.  1029. 

36a.  Failure  of  court  to  proceed  asalnst 
editors  who  have  published  accounts  detri- 
mental to  defendant  in  criminal  action, 
whereby  such  defendant  has  failed  to  ob- 
tain fair  and  impartial  trial,  fflves  him 
ri^ht  to  make  that  appear  upon  his  mo- 
tion for  new  trial;  and  question  will  thus 
come  properly  before  supreme  court  for 
review. — People  v.  Durrant,  116  Cal.  179. 
209,  10  Am.  Crim.  Rep.  499,  48  Pac.  75. 

37.  Finality  and  eonclnslveness  of  Judg- 
ments and  orders,  expressly  provided  for. — 
People  v.  Latimer.  160  Cal.  720,  117  Pac. 
1061. 

SS.     Imprisonment      autkorlsed,      ivheuir— 

Only  instance  where  imprisonment  author- 
ized in  contempt  proceedingrs  under  above 
section  and  following  sections,  other  than 
the  maximum  of  Ave  days  as  an  alterna- 
tive Juderment  authorized  by  section  1218, 
post  (Angellotti,  J.,  dis.  op.). — Ex  parte 
Karlson,  160  Cal.  884,  117  Pac.  447. 

As  to  punishment  for  contempt  of  court* 

see   par.   60,  this  note. 

As  to  when   Imprisonment  Is   authorised* 

see  par.  108,   this  note. 

38.  In  presence  of  court — Flllns  and  pre- 
senting aflldaTlts*  contemptuous  in  charac- 
ter, is  a  contempt  of  court  committed  in 
the  immediate  view  and  presence  of  the 
court,  and  a  citation  to  show  cause  does  not 
require  the  support  of  an  affidavit. — Lam- 
berson  v.  Superior  Court,  160  Cal.  461,  91 
Pac.  100. 

44K  Judgment  eonvlctlns  of  contesapt— 
Recital  of*  facts— Contempt  In  presence  of 
court. — A  Judgement  adjudgriner  one  eruilty  of 
contempt  is  not  required  to  contain  a  re- 
cital of  the  facts  in  those  cases  in  which 
the  alleged  contempt  is  committed  in  the 
immediate  presence  of  the  court. — In  re 
Selowsky,  88  Cal.  App.  669.  177  Pac.  301. 

41.  Jurisdiction  of  the  court. — Proceed- 
ingrs in  contempt  are  criminal  in  their  char- 
acter, and  the  court  exercises  but  a  limited 
Jurisdiction  therein,  and  the  record  upon 
which  the  party  is  adjudged  guilty  of  con- 
tempt should  sh>w  upon  its  face  the  facts 
upon  which  the  Judicial  action  is  based, 
and  upon  which  the  Jurisdiction  of  the 
court  depended — In  re  McCarty,  164  Cal. 
640,  98  Pac.  640. 

As  to  Jurisdiction  of  court  on  failure  to 
pay  alimony,  see  par.  99,  this  note. 

42.  fjeffislatlTe  enactment— HaTln^  omit- 
ted feature  of  power  exlstinc  luhereatly  In 


court  to  punjsh  for  contempt  does  not  mean 
that  such  power  has  ceased  or  been  taken 
away.  It  still  remains  as  part  of  powers 
given  by  constitution.— Burns  v.  Superior 
Court.  140  Cal.  1,  4,  73  Pac.  597. 

43.  L.eKlslature— Could  not  provide  dif. 
ferent  procedure  for  contempts  of  superior 
court  committed  while  in  exercise  of  its 
Jurisdiction,  in  proceedings  for  insolvency, 
from  that  which  is  provided  for  those  com- 
mitted while  exercising  Jurisdiction  in  any 
other  matter.— Ex  parte  Clancy,  90  Cal.  S53 
667.  27  Pac.  411. 


44.     Ministerial    oMeera — Can    not    pui 

for  contempt. — Construction  should  not  be 
given  to  constitution  which  would  allow 
ministerial  officers  power  to  punish  Indi- 
viduals with  fine  and  Imprisonment.  Such 
power  involves  personal  liberty  of  citizen 
and  Is  in  its  nature  Judicial  power  of  high- 
est degree.  It  can  not  be  exercised  except 
after  due  process  of  law.  and  this  implies 
that  it  must  be  vested  in  some  court,  except 
In  those  cases  where  constitution  has  either 
expressly  or  by  necessary  implication 
vested  it  elsewhere.— Burns  v.  Superior 
Court.  140  Cal.  1.  12.  13.  73  Pac  697. 

40.     Municipal    corporation  —  Can    not    he 
attached    for    violation    of    iniunetlon,    but 

Its  officers  who  disobeyed  writ  may  be;  but 
other  corporations  may  be  punished  for  con- 
tempts.—Golden  Gate  Consol.  Hydraulic 
Min.  Co.  V.  Superior  Court,  65  Cal.  187.  192, 
8  Pac.  628.  See  Mayor  of  New  York  v 
Staten  Island,  64  N.  Y.  624;  People  v  Al- 
bany &  V.  R.  Co..  12  Abb.  Pr.  (N.  Y.)  171 
20  How.  Pr.  368;  United  States  v.  Memphis 
R.  Co.,  6  Fed.   237. 


4«.  Nuisance — ^Abatement  of — Red  L.ljcht 
Abatement  Act.-:-The  provisions  of  the 
above  section  and  of  section  1218.  post,  re- 
lating to  contempts  of  court,  are  not  in 
conflict  with  section  6  of  the  Red  Light 
Abatement  Act  prescribing  penalty  for  the 
failure  to  obey  an  injunctive  order  under 
that  act.— In  re  Selowsky.  38  Cal.  App.  569, 
177  Pac.  301.  following  the  doctrine  In 
People  V.  Barblere,  33  Cal.  App.  700-780,  166 
Pac.  812,  816. 

47.     Order  of  commitment— Requisites    of 
—Failure  to  state  facts  showing  contempt 

—In  those  cases  in  which  the  evidence 
discloses  facts  which  would  authorise  the 
making  of  an  order  imprisoning  for  wilful 
contempt  of  court,  where  the  order  Itself 
is  fatally  defective,  in  that  it  falls  to  find 
as  a  fact  that  the  person,  having  property 
from  which  a  Judgment  could  have  been 
paid,  had  refused  to  comply  with  an  order 
to  appropriate  It  to  the  satisfaction  of 
such  claim,  or  any  portion  thereof  to  the 
payment  of  such  Judgment,  it  will  be  In- 
sufficient because  of  Its  failure  to  show  wil- 
ful disobedience  of  the  court's  order,  under 
the  provisions  of  subdivision  5  of  the  above 
section  and  the  provisions  of  section  1219 
post.— Myers  v.  Superior  Court.  —  CaL  Ann' 
— k  199  Pac.  109.  * 
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48i  Party  mgsr^^ing  to  secnre  Jud^rmeat  !■ 
fSTor  of  certain  peraona  in  action  pending 
in  court,  in  consideration  of  certain  sum  of 
money,  althouerh  such  Judgment  had  al- 
ready been  rendered  before  such  agreement 
is  guilty  of  contempt  of  court  (cone.  op.  by 
Myrick,  J.). — In  matter  of  Buckley,  69  Cal. 

1,  13.  10  Pac.  as. 

49.  Power  of  court— Created  by  conatttn- 
tiou  to  punish  for  contempt,  can  not  be  lim- 
ited or  controlled  by  legislature  (dis.  op.  by 
Ross,  J.). — In  matter  of  Buckley,  69  Cal.  1, 

2,  10  Pac.  69. 

50.  Same— To  paniah  for  contempt— la  Ita 
Mature  arbitrary  and  its  exercise  is  not  to 
be  upheld  except  under  such  circumstances 
and  in  manner  prescribed  by  law.  It  is 
essential  to  validity  of  proceedings  in  con- 
tempt subjecting  party  to  flne  and  impris- 
onment that  showing  be  made  that  case  in 
point  of  jurisdiction  Is  within  provisions  of 
law  by  which  such  proceedings  are  author- 
ized, for  mere  presumptions  and  intend- 
ments are  not  to  be  indulged  in,  in  support 
of  such  proceedings. — Batchelder  v.  Moore, 
42  Cal.  414;  Lexinsky  v.  Superior  Court,  72 
Cal.  510.  511,  14  Pac.  104. 

51.  Same — Same  — Power  to  pnniah  for 
contempt  ia  Inherent  In  all  conrtaj  its  exist- 
ence is  essential  to  preservation  of  order 
in  Judicial  proceeding  and  enforcement  of 
judgments,  orders,  and  rights  of  court. — 
Burns  v.  Superior  Court,  140  Cal.  1,  4,  78 
Pac.  697.  See  Copper's  Case,  32  Yt.  253;  Ex 
parte  Robinson,  86  U.  S.  (19  Wall.)  605,  22 
L.  ed.  206. 

B2.  Practice  ii«'hen  contempt  conatmctlTC. 
— ^Where  the  contempt  is  based  upon  a  dis- 
obedience of  the  order  of  the  court,  not 
committed  within  the  presence  of  the  court, 
as  a  failure  to  pay  alimony  within  a  speci- 
fied time,  it  is  constructive,  and  the  filing 
of  an  affidavit  setting  forth  the  fact  of  such 
non-compliance  is  a  prerequisite,  without 
which  the  court  has  not  Jurisdiction  to  con- 
sider and  punish  It. — In  re  McCarty,  164 
Cal.  639,  98  Pac.  640. 

S8.  Presentation  upon  theatrical  stage— 
Play  irrhlch  la  reproduction  of  facta  In  n&nr- 
der  caae  on  trial  before  court  can  not  be 
prevented  by  court.  Liberty  of  press  would 
be  restricted  if  court  attempted  to  prohibit 
such  play.  Order  of  trial  court  command- 
ing party  not  to  exhibit  such  play  was  in 
effect  an  order  not  to  commit  contempt  of 
court,  and  such  practice  is  novel  in  extreme. 
Court  has  ample  power  to  protect  itself  in 
ministration  of  Justice  after  contempt  com- 
mitted. At  to  offender,  it  could  punish  him; 
as  to  defendant  on  trial,  if  publication  de- 
prived him  of  fair  and  impartial  trial,  new 
trial  would  be  awarded  him. — Dailey  v.  Su- 
perior Court,  112  Cal.  94,  99,  63  Am.  St.  Rep. 
160,  82  Ia  R.  a.  273,  44  Pac.  468. 

S4.  Proceedings  for  settlement  of  eatate 
^Not  civil  action  within  meaning  of  con- 
stitution, nor  is  amount  of  money  which  by 
order  of  distribution  executor  is  required  to 
pay   over  to   distributees  a   debt   due   from 


executor  to  distributees.  Issuance  of  execu- 
tion for  enforcement  of  order  of  distribu- 
tion is  not  provided  for  by  code,  and  in 
many  cases  such  remedy  would  be  wholly 
inadequate.  Executors  hold  property  of  es- 
tate in  trust  for  creditors  and  heirs  and 
others  interested  in  estate,  and  as  such 
trustees  their  obedience  to  orders  of  pro- 
bate court  may  be  compelled  by  proceedings 
for  contempt. — Ex  parte  Smith,  63  Cal.  204, 
208. 

55.  ^Proceeding"  —  Neceasarlly  has  dif- 
ferent meaninga  according  to  context  and 
subject  to  which  it  relates.  In  its  more 
general  sense  it  means  all  steps  and  meas- 
ures adopted  in  prosecution  or  defense  of 
an  action,  and  proceeding  in  court  is  act 
done  by  authority  or  direction  of  court,  ex- 
press or  implied. — Burns  v.  Superior  Court, 
140  Cal.  1,  6,  6,  78  Pac.  697. 

56.  Procedure    aa    in    criminal    caoae. — 

Where  the  contempt  is  not  committed  in 
the  presence  of  the  court  each  essential 
step  to  a  proper  accusation  and  plea  in  a 
criminal  cause  should  be  taken.  The  ac- 
cused must  be  served  with  notice,  or  an 
order  to  show  cause,  showing  the  charge, 
and  must  be  given  an  opportunity  to  plead 
and  answer,  or  the  court  will  not  have 
acquired  Jurisdiction. — Reymert  v.  Smith, 
6  Cal.  App.  380,  381,  90  Pac.  470. 

As  to  contempt  of  covrt  being  a  speciflc 
criminal  offenae,  see  par.  18,  this  note. 

67.  Proceedings  in  contempt  are  of  a 
criminal  nature  and  no  intendments  or  pre- 
sumptions are  to  be  Indulged  in  in  aid  of 
the  sufficiency  of  a  complaint.  The  affida- 
vits (the  complaint)  must  set  forth  facts 
showing  in  themselves  the  fact  that  a  con- 
tempt has  been  committed  by  the  party 
charged  and  failing  to  do  so  the  court  is 
absolutely  without  Jurisdiction  in  the  mat- 
ter.— Prowley  v.  Superior  Court,  168  Cal. 
220,  110  Pac.  817. 

S8.  Procedure  for  Inveatlgatlon  of  ckarge 
for  contempt— Analogoas  to  a  criminal  pro* 
cednre,  and  Judgment  against  a  person 
guilty  of  the  offense  is  visited  with  flne  or 
Imprisonment  or  both— essential  elements 
of  Judgment  for  criminal  offense. — Ex  parte 
Gould,  99  Cal.  360,  861,  37  Am.  St.  Rep.  67,  21 
L..  R.  A.  751,  33  Pac.  1112. 

BO.  Publication  by  newspaper  of  fair  and 
true  report  of  evidence  in  divorce  case 
heard  behind  closed  doors  and  with  witness 
excluded  from  room,  and  in  which  court 
had  made  order  "that  no  public  report  or 
publication  of  any  character  of  testimony  in 
case  be  made,"  is  not  contempt  of  court 
under  any  circumstance,  and  Judgment  of 
court  punishing  editor  for  contempt  for 
such  publication  will  be  annulled  on  certi- 
orari.— In  matter  of  Shortridge,  99  Cal.  626, 
f.28,  635,  37  Am.  St.  Rep.  78,  21  L.  R.  A.  766, 
34  Pac.  227. 

60.     Punishment  provided  not  affected  by 
provisions  of  Penal  Code  as  to  maximum  of 
imprisonment    In    satisfaction    of    flne. — Ex 
parte  Karlson,  160  Cal.  880,  117  Pac.  447. 
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61.     Review   of  order  on  appeaL — An   or-       Sears    v.    Starbird,    76    Cal.    91.    98,    16    Pac. 


der  in  a  contempt  proceeding  is  not  review- 
able on  appeal.  This  is  the  law  g^enerally, 
and  is  expressly  declared  in  section  1222, 
post. — Abbott  V.  Abbott,  24  Cal.  App.  475, 
141  Pac.  939. 

62.  Sooree  of  power  of  superior  eonrt  to 
punish  for  contempt  is  not  statutory.  It  is 
derived  from  constitution,  which  created 
court  and  thereby  invested  It  with  all  pow- 
ers incidental  to  courts  of  common  laW  and 
courts  of  equity,  of  which  it  is  successor. — 
Burns  v.  Superior  Court,  140  Cal.  1,  4,  78 
Pac.  697. 

68.  Taking  of  deposition*— Clearly  one  of 
proceedings  of  court*  as  was  taking:  of  tes- 
timony before  master  or  examiner  in  suit 
in  equity. — Burns  v.  Superior  Court,  140  Gal. 
1,  9,  73  Pac.  697. 

64.  Same— Witness  summoned  to  attend 
and  iplTe  his  deposition  in  action  is  person 
connected  with  judicial  proceeding  before 
court,  and  his  attendance  is  matter  apper- 
taining to  proceediner  in  court.  His  conduct 
in  failing  to  attend  in  obedience  to  subpoena 
is  therefore  matter  which  can  be  controlled 
by  court,  and,  if  so,  control  can  be  made  ef- 
fective only  by  existence  of  power  to  pun- 
ish for  disobedience. — Burns  v.  Superior 
Court.  140  Cal.  1,  11,  12,  73  Pac.  697. 

II.    ABUSE  AND  CRITICISM  OF  COURT. 


As  to  eontempt  committed  by  Insulting 
vrrltten  communication  to  Jndscy  see  note 
26  Am.  Rep.  762,  763. 

As  to  contempt  of  court  by  libelous  news- 
paper publications,  see  note  60  Am.  St.  Rep. 
672-686. 

As  to  liability  of  newspaper  proprietor  for 
libel*  published  without  his  knowledge  or 
consent,  see  note  26  L.  R.  A.  779-781. 

As  to  power  of  court  to  prevent  publica- 
tion of  evidence  or  proceedings,  see  note  98 
Am.  Dec.  414-420. 

68.  AAdavIt  for  change  of  place  of  trial 
-—On  irvound  of  bias  or  prejudice  of  Judse 

being  material,  relevant,  and  pertinent  to 
Issue  before  court,  is  grround  for  changre  of 
venue,  and  party  seeking  such  change 
would  have  right  to  state  in  affidavit  facts 
upon  which  his  charges  of  bias  are  based, 
and  could  not  be  punished  for  contempt  of 
court  for  so  doing. — Works  v.  Superior 
Court,  130  Cal.  304,  309,  62  Pac.  607.  See 
In  matter  of  Jones,  103  Cal.  397,  398,  37 
Pac.  386. 

66.  Affidavit  objecting  to  competency  of 
Judge  to  try  cause  on  ground  of  bias  and 
prejudice  may  be  flled  by  party  in  support 
of  such  motion  without  incurring  penalties 
of  contempt,  unless  he  purposely  includes 
matters  wholly  irrelevant  and  immaterial 
and  which  are  Jusly  offensive  to  Judge  who 
must  pass  upon  motion. — ^Works  v.  Superior 
Court,  130  Cal.  304,  309,  62  Pac.  607. 

67.  Brief  of  counsel— Uslns  lanmaage  dis- 
respectful to  Judse  of  trial  court,  brief  will 
be  stricken  from  flies  by  supreme  court. — 
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631.     See  Friedlander  v.  Sumner  Gold  A  S. 
Mln.  Co.,  61  Cal.  116.  117. 

68.  Counsel  In  case — Wilfully  employing 
lanirv«ire  manifestly  disrespectful  to  Judge 
of  superior  court — a  thing  not  to  be  antici- 
pated—  supreme  court  will  deem  it  their 
duty  to  try  such  conduct  as  contempt  of 
that  court,  and  to  proceed  accordingly.  Even 
in  such  case,  however,  party  represented  by 
counsel  committing  offense  ought  not  ordi- 
narily to  be  deprived  of  any  of  his  legal 
rights,  and  supreme  court  will  reserve 
power  to  examine  transcript  to  ascertain 
if  errors  had  occurred  in  court  below. — 
Friedlander  v.  Sumner  Gold  &  S.  Min.  Co. 
61  Cal.  116,  117;  Sears  v.  Starbird,  75  Cal. 
91.  92,  16  Pac.  631. 

60.  Judge  on  bench  can  not  east  asper- 
sions upon  character  of  person  not  party  to 
or  participant  in  case  on  trial  without 
right  in  latter  to  defend  himself,  any  more 
than  against  any  other  party. — ^McClatchy 
V.  Superior  Court,  119  Cal.  413.  417,  89 
Ia  R.  a.  691,  61  Pac.  696. 

76.  Liberty  of  prens  to  fairly  criticise 
conduct  of  Judge  or  decisions  of  courts, 
and  to  expose  and  bring  to  light  any  wrong- 
ful, corrupt,  or  improper  act  of  Judicial 
officer  is  one  that  should  be  carefully  pre- 
served and  protected  by  courts.  If  public 
supervision  and  censure  through  press  or 
otherwise  is  necessary  to  suppress  corrup- 
tion and  keep  channels  of  Justice  pure  and 
untainted,  right  to  exercise  such  super- 
vision and  to  censure  and  expose  wrong- 
doer should  be  and  must  be  upheld  by  court. 
— Ex  parte  Barry.  86  Cal.  603,  608,  20  Am. 
St.  Rep.  248,  26  Pac.  266. 

71.  Liberty  of  speech  and  press  is  unlim- 
ited and  unrestrained  upon  all  subjects 
whatsoever,  whether  it  be  decision  or  char- 
acter of  Judge.  Only  check  upon  this  lib- 
erty is  responsibility  for  abuse  of  It. —  Ex 
parte  Barry,  86  Cal.  603,  607,  20  Am.  St.  Rep. 
248,  26  Pac.  266. 

72.  Publication — ^Affectlns  Judge  In  In- 
dividual capacity,  and  not  interfering  with 
proceedings  of  court  over  which  he  presides, 
remedy  could  not  be  by  proceeding  for  con- 
tempt.— Ex  parte  Barry,  85  Cal.  603,  607,  20 
Am.  St.  Rep.  248,  26  Pac.  256. 

7S.  Same — ^During  course  of  trial,  which 
reflects  on  court  or  assails  litigants,  or 
seeks  to  intimidate  witness,  or  spreads  be- 
fore Jury  an  opinion  upon  merits  of  con- 
troversy, or  threatens  them  with  public 
odium,  or  attempts  to  dictate  decision,  or  in 
any  improper  way  endeavors  to  influence 
determination,  is  unquestionably  contempt 
of  court. — People  v.  Durrant,  116  Cal.  179, 
209,  10  Am.  Crim.  Rep.  499,  48  Pac.  76.  See 
In  matter  of  Shortrldge,  99  Cal.  626,  638, 
37  Am.  St.  Rep.  78.  21  L.  R.  A.  755,  34  Pac. 
27. 

74.  Same — Of  truth  as  to  legal  proceed- 
lags  is  not  contempt  of  court,  and  criticism 
of  action  of  Judge,  if  made  only  in  proper 
response    to    unjust    charge    against    pub- 
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lisher's  veracity  without  intent  to  Improp- 
erly Influence  proceedings  of  court,  would 
not  be  contemptuous. — ^McClatchy  v.  Su- 
perior Court.  119  Cal.  413,  417,  89  Ia  R.  A. 
691,  61  Pac  696. 


7^  Same— Publisher  of  newspaper  who 
aasmaea  to  criticise  or  censure  public  offi- 
cer or  proceedings  of  court  must  know 
whereof  he  speaks.  If  he  censures  or 
charges  falsely,  he  must  be  held  strictly  ac- 
countable. While  his  right  of  free  speech  is 
protected,  his  abuse  of  it  must  be  punished. 
— Ex  parte  Barry,  85  Cal.  603,  608,  20  Am. 
St.  Rep.  248,  26  Pac.  266. 

in.  COMPELLING  WITNESS  TO  ANSWER 

QUESTIONS. 

As  to  disobedience  to  snbpcsna  mt  refusal 
to  be  s^vom  or  answer  as  w^ltneas  bclns 
punished  for  contempt^  see,  post,  9  1991  and 
note. 

As  to  refnsal  to  testify  or  answer  partic* 
vlar  questions,  see  note  18  L.  R.  A.  66,  68. 

As  to  rights  and  dntlco  of  witnesses,  see, 
post,  99  2064-2070  and  notes. 

An  to  witnesses  belnff  bound  to  answer 
questions,  see,  post,  9  2064  and  note. 

70.  After  issue  to  ivhlch  questions  w^ere 
■laterlal  has  been  detennlned  and  investi- 
gation thereof  by  grand  Jury  Anally 
concluded,  superior  court  has  no  power  to 
compel  answer  to  questions. — Rogers  v.  Su- 
perior Court,  146  Cal.  88.  94.  95,  78  Pac.  344. 

77.  Any  one  of  many  questions  pro- 
pounded to  rwltnemm  being  relevant  and  per- 
tinent, witness  may  be  properly  adjudged 
to  be  In  contempt  for  refusing  to  answer 
such  one  question  unless  he  fairly  show 
that  his  answer  would  have  tendency  to  in- 
criminate or  degrade  him. — In  re  Rogers, 
129  Cal.  468,  469,  62  Pac.  47. 

7&  Assertion  that  his  testimony  would 
have  tendency  to  subject  to  punishment  for 
felony  Is  no  answer  to  refusal  to  be  sworn 
as  witness.  Such  privilege  can  not  be  urged 
until  question  is  put  to  him  after  being 
sworn,  answer  to  which  would  have  ten- 
dency stated. — Ex  parte  StIce,  70  Cal.  61,  53, 
11    Pac.   459. 

79.  Construction  which  would  deprive 
court  of  power  to  punish  for  Interference 
with  its  proceeding,  which  would  take  from 
court  its  inherent  power  to  compel  produc- 
tion of  evidence  necessary  to  decision  of 
causes,  and  substitute  system  which  would 
leave  ability  to  secure  evidence  required 
for  just  and  proper  decision  to  depend  upon 
voluntary  submission  of  unwilling  wit- 
nesses summoned  by  an  imbecile  subpcena 
issued  by  powerless  ministerial  officer, 
does  not  commend  itself  to  judgment — 
Burns  v.  Superior  Court,  140  Cal.  1,  10, 
78  Pac  697. 

80.  Court  must  adjudge  —  l?Vhether  an- 
swer to  question  would  have  tendency  to 
subject  witness  to  punishment  for  felony, 
and   It   can  not  be  called  on  to  do   this  ••* 
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advance  of  question  being  put.  To  allow 
party  to  refuse  to  be  sworn  for  such  reason 
would  make  such  person  and  not  court  final 
judge,  and  exclude  court  from  any  consid- 
eration of  matter  whatever.  —  Ex  parte 
Slice,  70  Cal.  61.  53,  11  Pac.  469. 

81.  Decision  as  to  relevancy  and  perti- 
nency of  questions  propounded  to  Witness 
is  matter  which  rests  with  judge  and  not 
With  witness.  But  such  decision  of  judge 
Is  reviewable  by  supreme  court  under  writ 
of  habeas  corpus.  Otherwise  production  of 
evidence  would  cease  to  be  under  control 
of  court  and  would  depend  upon  opinion  of 
witness. — ^In  re  Rogers,  129  Cal.  468,  469,  62 
Pac.  47. 

82.  Deposition  tahen  before  Judge. — ^By 
consenting  to  take  deposition  of  witness, 
judge  does  not  act  as  mere  ministerial  func- 
tionary, but  in  discharge  of  his  duty  as 
judge.  Matter  on  hearing  Is  cause  pending 
in  his  court  awaiting  final  judgment,  and 
in  every  step  of  process  is  wholly  within 
his  jurisdiction.  Judge  is  not  like  notary 
In  such  case,  mere  ministerial  functionary 
endowed  with  no  power  except  to  write 
down  what  witness  consents  to  say;  he  is 
judge  of  court  engaged  in  performance  of 
legitimate  jurisdictional  duty;  he  may  order 
attendance  of  witnesses  to  give  their  depo- 
sitions, and  command  them  to  answer 
proper  questions.  If  his  orders  are  dis- 
obeyed, he  may  punish  summarily  for  con- 
tempt.— Crocker  v.  Conrey,  140  Cal.  213,  217, 
73  Pac.  1006. 

83.  Evidence  Immaterial  —  Effect  of. — 
Matter  sought  to  be  elicited  from  witnesses 
not  having  any  bearing  on  case  on  trial, 
nor  being  material  of  matter  in  issue,  it  is 
hard  to  understand  what  right  court  had  to 
Inquire  Into  it  or  how  refusal  of  witness  to 
answer  it  constituted  contempt  of  court. — 
Ex  parte  Zeehandelaar,  71  Cal.  238,  240,  12 
Pac.  269. 

See  par.  87,   this   note. 

As  to  refusal  to  answer  Immaterial  ques- 
tion, see  par.  86,  this  note. 

84.  Grand  Juror^Can  not  be  required  to 
answer  question  as  to  how  he  voted  with 
respect  to  finding  of  particular  indictment, 
and  his  refusal  to  do  so  is  not  contempt  of 
court. — Ex  parte  Sontag,  64  Cal.  525,  627,  4 
Am.  Crim.   Rep.   623,   2   Pac.   402. 

86b     Grand  Jury— Part  of  court  by  which 
It  Is  convened,  and  is  under  control  of  court. 
Witness  who  appears  before  It  is  subject  to 
lawful    authority    and    control    of   court    in 
same   manner  and   to   same   extent  as   wit- 
nesses   before    trial    jury,    and    court    has 
Jurisdiction  to  deal  with  witness  who  defies 
authority  of  grand  jury  and  to  adjudge  him 
guilty  of  contempt  of  court  and  to  punish 
him. — In  matter  of  Gannon,  69  Cal.  641.  543, 
11  Pac.  240. 

88.  Immaterial  questlon^RetiMnl  to  an- 
swer.— In  a  litigation  concerning  a  mine 
located  under  a  grub-stake  contract,  a  wit- 
ness refusing  to  answer  a  question  relating 
to  the  title  of  a  person  not  a  party  to  the 
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action  and  which  title  was  not  at  Issue  In 
the  case,  Is  not  guilty  of  contempt  under 
the  provisions  of  subdivisions  5  and  10  of 
the  above  section  read  in  connection  with 
the  provisions  of  section  2065,  post. — Kim- 
ball V.  Superior  Court.  S8  Cal.  App.  761,  177 
Pac.  488.  following  doctrine  in  Ez  parte 
Zeehandelaar,  71  Cal.  238.  240.  12  Pac.  269; 
Rogers  v.  Superior  Court,  145  Cal.  88,  91, 
78  Pac.  344. 

See  par.   87,   this  note. 

As   to   effcet   ^vhere    evidence   Imauiterlal, 

see  par.  83,  this  note. 

87.  Questions  asked  ^rltness  must  be 
pertinent  nnd  materlnl  to  issue.  Court  has 
no  power  to  compel  witness  to  answer  any 
others,  and  refusingr  to  answer  questions 
not  pertinent  and  material  Is  not  contempt 
of  court. — Overend  v.  Superior  Court,  131 
Cal.  280.  286,  63  Pac.  372. 

See  pars.  83,  86,  this  note. 

88.  Superior  court  must  possess  all  pow- 
ers necessary  to  compel  production  of  evi- 
dence for  use  in  cases  tried  before  it  that 
were  possessed  by  courts  of  equity  from 
time  immemorial,  includingr  power  to  pro- 
vide for  taking:  of  deposition  and  for  en- 
forcement of  proceedingrs  to  that  end  by 
punishment  for  contempt.  —  Burns  v.  Su- 
perior Court.  140  Cal.  1,  7,  73  Pac.  597. 

89.  Taklns  of  deposition  Is  In  no  true 
sense  a  proceeding:  in  or  of  court  of  Jus- 
tice, and  furnishes  no  authority  for  order 
adjudging:  party  guilty  of  contempt  for  re- 
fusing to  attend  before  notary  in  obedience 
to  subpoena  issued  by  such  notary  (dis.  op. 
by  Angellotti,  J.). — Burns  v.  Superior  Court, 
140  Cal.  1.  16,  73  Pac.  597. 

00.  'Witness  should  be  compelled  to  an- 
swer by  court  in  case  where  rights  of  par- 
ties are  affected,  and  upon  his  refusal  to  do 
so,  court  should  commit  him  for  contempt. 
—Crocker  v.  Conrey,  140  Cal.  218,  218,  78 
Pac.  1006. 

IV.  DISOBEDIENCE  OF  PROCESS  AND 

ORDERS. 

01.  Attorney  —  Subdivision  8— -Violating 
order  of  court  directing  client  to  deliver. — 

An  attorney  Is  guilty  of  contempt  in  violat- 
ing an  order  of  court  directing  his  client 
to  deliver  the  custody  of  her  minor  chll-^ 
dren  to  their  father  during  a  fixed  portion 
of  each  year,  by  mistakenly  advising  her 
that  an  appeal  taken  from  such  order 
stayed  all  subsequent  proceedings  affecting 
such  custody  pending  the  appeal. — ^Hughes 
V.  Moncur,  28  Cal.  App.  462,  152  Pac.  968. 

02.  Character  of  offense— Same  resard- 
Icss  of  how  committed. — The  character  of 
offense  is  same  whether  committed  by  dis- 
obeying order  made  in  proceeding  in  Insol- 
vency, or  In  probate,  or  in  any  civil  action. 
Any  law  for  punishment  of  this  offense  Is 
necessarily  of  general  nature,  and  must 
have  uniform  operation.  It  is  dignity  of 
court  or  majesty  of  state  as  represented  by 
court  against  which  offense  is  committed. — 


Ex  parte  Clancy,   90  Cal.   553,   557,   27    Pac 
411. 

03.  Complnlnt  or  answer  of  party  ntay  be 
stricken  out  as  penalty  of  disobedience  to 
subpoena  when  such  disobedience  Is  wilful 
or  intentional. — Clifford  v.  AUman,  84  CaL 
628,  538.  24  Pac.  292. 

94.  Disobedience  of  order  for  final  dis- 
tribution of  estate  by  one  of  executors  of 
last  will  of  deceased  Is  contempt  of  court. 
— Ex  parte  Smith,  63  Cal.  204.  207. 

As  to  disobedience  of  la^vfnl  Judvmeut  or 
order  of  court  by  executor,  see,  post,  S  1440 
and  note. 

As  to  penalty  for  refusing:  to  obey  citation 
of  probate  court,  see.  post,  9  1460  and  note. 

OS.  DIsobeylniT  restralnlnir  order  — -  On 
three  several  days,  makes  party  guilty  of 
three  separate  contefaipts.  Each  act  viola- 
tive of  injunction  is  separate  contempt. — 
Golden  Gate  Consol.  Hydraulic  Mln.  Co.  v. 
Superior  Court,  66  Cal.  187.  192,  3  Pac  628. 

INI.     Failure  to  pay  alimony— In   K«>«ml- 

— In  a  proceeding  to  punish  a  husband  for 
contempt  for  failure  to  pay  alimony  and 
counsel  fees  where  the  affidavit  fails  to 
state  that  a  copy  of  the  order  for  the  pay- 
ment of  alimony  has  been  personally  served 
upon  the  husband,  or  that  he  had  actual 
knowledge  of  the  signing  and  filing  of  the 
order,  or  of  Its  contents,  such  failure  did 
not  render  the  affidavit  Insufficient,  where  it 
recited  that  the  defendant  had  duly  ap- 
peared In  the  action  In  all  the  proceedings 
therein  and  at  all  the  times  mentioned. 
These  allegations  amounted  to  a  statement 
that  defendant  was  present  when  the  order 
was  made,  and  it  was  consequently  unneces- 
sary to  allege  or  to  prove  that  he  had  been 
served  with  notice  of  the  original  order. — 
Mitchell  V.  Superior  Court,  163  Cal.  423.  126 
Pac.  1061. 

97.  In  a  proceeding  to  punish  a  husband 
for  contempt  for  failure  to  pay  alimony  and 
counsel  fees,  the  court  takes  cognizance  of 
the  pendency  of  the  main  cause,  and  there 
Is  no  necessity  of  setting  forth  In  the  affi- 
davit the  fact  of  the  pendency  of  the  di- 
vorce action  Itself,  or  the  provisions  of  the 
order  which  has  been  violated. — ^Mitchell  ▼. 
Superior  Court,  163  Cal.  423.  125  Pac.  1061. 

98.  A  proceeding  to  punish  a  husband 
for  contempt  for  failure  to  pay  alimony  and 
counsel  fees,  although  partaking  of  some  of 
the  characteristics  of  a  prosecution  for  a 
criminal  ofCense.  is  properly  entitled  in  the 
style  of  the  divorce  proceeding  itself,  and 
not  as  a  separate  action. — ^Mitchell  v.  Su> 
perior  Court,  163  Cal.  423,  126  Pac.  1061. 

00.     Same     Jurisdiction    of    court.  —  Such 

noncompliance  constitutes  a  contempt  com- 
mitted out  of  the  presence  of  the  court,  and 
an  affidavit  setting  forth  the  facts  Is  an  es- 
sential prerequisite  to  the  exercise  of  Juris- 
diction to  punish  the  same,  and  an  order 
made  without  such  affidavit  is  void  for  want 
of  Jurisdiction;  but  if  the  husband  should 
voluntarily   appear,    and    admit   noncompli* 
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ance,  and  had  expressed  his  intention  not 
to  comply  with  the  order  for  payment,  such 
conduct  may  be  treated  as  a  contempt  com- 
mitted in  the  presence  of  the  court,  and 
may  be  punished  as  such,  without  the  af- 
fidavit referred  to,  but  in  such  case,  the 
record  of  conviction  for  contempt  must 
show  the  facts. — In  re  McCarty,  154  Cal. 
639,  98  Pac.  640. 

Aa  to  Jnrladletloa  of  court  la  coateBipt 
proeecdlasfl,  see  par.  41,  this  note. 

100.  Same— Prtaia  fade  showtac^ — ^An  af- 
fidavit of  the  wife,  settinfir  out  the  origrlnal 
order,  and  averrlnsr  refusal  or  failure  of 
tlie  husband  to  comply  therewith,  consti- 
tutes a  prima  facie  showiner  of  contempt, 
and  it  is  not  necessary  to  aver  that  he 
liad  the  ability  to  pay  at  the  time  he  was 
required  to  do  so,  in  order  to  confer 
Jurisdiction  upon  the  court  to  consider 
and  punish  as  for  contempt,  in  the  event 
of  the  failure  of  the  husband  to  present 
a  legritimate  excuse  for  his  noncompliance 
vrlth  the  order. — In  re  McCarty,  164  Cal. 
5S7,   98   Pac.   540. 

101«  SaoM  — RefBsal  to  pay  alimony 
aad  coniisel  fees  ordered* — The  contempt 
or  refusal  to  pay  temporary  alimony  and 
counsel  fees  ordered  by  the  court  is  one 
not  committed  in  the  immediate  view  and 
presence  of  the  court,  and  the  fact  essen- 
tial to  show  the  jurisdiction  of  the  court 
to  proceed  therewith  must  be  embodied  in 
an  affidavit  stating  the  facts  constituting 
the  contempt,  presented  to  the  court  or 
Judge,  in  the  absence  of  any  other  show- 
ing provided  for  in  section  1211,  post. — In 
re  Northern,  18  Cal.  App.  52,  53,  121  Pac. 
lOlO. 

102.  Failure  to  pay  flue— For  vlolatloa 
of  iBjiinctloM.  —  Where  the  court  In  a 
contempt  case  for  a  violation  of  an  in- 
junction, imposed  a  fine,  it  had  jurisdiction 
to  impose  imprisonment  for  the  nonpay- 
ment of  the  fine  at  the  rate  of  two  dollars 
per  day  until  the  fine  Is  paid. — In  re  Jor- 
gensen,    19   Cal.   App.    >17,   124    Pac.    1065. 

108.  Same^Addltlonal  sentence  of  Im* 
prlsonmentd — The  fact  that  the  court  also 
finposed  additional  imprisonment  for  the 
contempt  of  court  would  not  take  from 
the  court  its  power  to  enforce  the  non- 
payment of  the  flne  by  Imprisonment  at 
the  special  rate. — In  re  Jorgensen,  19  Cal. 
App.    217,  124   Pac.  1055. 

As  to  panlshment  for  contempt,  see  pars. 
38  and  00.  this  note. 

104.  Jodsment^Dlaobedfence  .of  ^  Svb- 
dlvialon  5. — Every  separate  act  of  disobe- 
dience is  a  separate  contempt;  the  continu- 
ous operation  of  a  ferry  service  upon  three 
separate  days  in  violation  of  a  temporary 
injunction  restraining  the  operation  thereof 
constitutes  three  separate  contempts.  — 
Solano  Aquatic  Club  v.  Superior  Court,  165 
Cal.  278,  131   Pac.   874. 

lOS.  Jndjirment-debtor— 'Who  disponed  of 
property  In  order  to  defeat  order  of  referee 
upon    proceedings    supplemental    to    execu- 
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tion,  is  not  excused  in  not  complying  with 
order  thereafter  made  commanding  him  to 
turn  over  such  property  so  disposed  of  to 
sheriff  to  be  applied  towards  satisfaction  of 
execution  against  him,  and  he  may  prop- 
erly be  punished  for  contempt  for  not  com- 
plying with  such  order. — Ex  parte  Kellogg, 
64  Cal.  343,  845.  SO  Pac.  1030.  See  Ex  parte 
Cohen,  6  Cal.  818;  Galland  v.  Oalland,  44 
Cal.  475,  478,  IS  Am.  Rep.  1*67. 

109.  Knowledge  of  an  order  cnn  not  be 
Imputed  to  one  not  a  party  to  the  action 
and  it  must  appear  that  the  order  or  Judg- 
ment had  been  previously  served  on  the  one 
charged  or  that  he  had  actual  notice  there- 
of.— Frowley  v.  Superior  Court,  158  Cal.  220, 
110  Pac.  817. 

See  pars.  12  and  14,  this  note. 

107.  lfodlficntion»    nmendment»    repeaL — 

The  effect  of  the  1891  amendment  to  subdi- 
vision 18  of  above  section  was  not  to 
modify,  amend,  or  repeal  subdivision  3,  of 
the  same  section,  defining  a  contempt  of 
court,  and  indirectly  making  any  act  of  dis- 
respect such  a  contempt. — ^Matter  of  Shay, 
160  Cal.  406.  117  Pac.  442. 
See.  also,  ante,  9  21^8  and  note. 

108.  Notary  tnking  deposition— Can  not 
punish  for  eontesspt. — Special  reasons  exist 
why  power  to  punish  for  contempt  should 
not  be  vested  with  officer  taking  deposition. 
He  has  not  means  at  hand  to  enable  him  to 
act  advisedly.  Dispute  may  exist  as  to 
whether  or  not  deposition  is  taken  In  good 
faith  or  Is  resorted  to  for  purpose  of  abus- 
ing privilege  In  order  to  obtain  Informa- 
tion for  an  object  foreign  to  suit  In  which 
It  is  taken.  So  there  might  be  question 
asked  calling  for  immaterial  evidence 
which  witness  is  not  bound  to  answer. 
Court  In  which  action  Is  pending  has  ulti- 
mate decision  and  should  have  control  of 
proceedings  for  production  of  evidence,  and 
it  is  proper  tribunal  for  decision  of  all  such 
questions.  They  can  properly  be  presented 
and  decided  upon  hearing  charge  of  con- 
tempt.— Burns  v.  Superior  Court,  140  Cal.  1, 
13.  73  Pac.  597. 

As  to  power  of  notary  to  punish  for  con- 
tempt, see  note  86  L.  R.  A.  822. 

100.  Notice  of  order  disobeyed— In  gen- 
eral.— Party  can  not  excuse  himself  by 
showing  that  he  had  no  notice  of  making 
order  which  he  disobeyed  where  he  had 
notice  of  application  for  such  order  and 
was  present  and  resisted  it. — Rominc  v. 
Cralle,  83  Cal.  432,  437,  23  Pac.  625. 

110.  Same  ^Actual  notice  of  Injunction 
binds  party,  although  not  served  with  writ, 
and  disobedience  of  such  Inunction  is  con- 
tempt.— Golden  Gate  ConsoL  Hydraulic  Min. 
Co.  V.  Superior  Court,  65  Cal.  187,  190.  3 
Pac.   628. 

111.  Same  — When  proof  of  service  un- 
neccMary.  —  In  contempt  proceedings  to 
punish  a  husband  for  failure  to  comply 
with  an  order  of  court  requiring  him  to 
pay  alimony  and  counsel  fees,  the  un- 
denied   allegation   of   the   defendant's   pres- 
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ence  at  the  time  of  the  making^  of  the 
order  rendered  a  showing:  of  service  of 
notice  upon  him  entirely  unnecessary. — 
Mitchell  V.  Superior  Court,  163  CaL  428,  125 
Pac.  1061. 

A«  to  neccMiIty  of  mkorring  acts*  see  par. 
12,   this   note. 

As  to  knowledge  of  order  not  betnir  In- 
puted,  see  par.  106,  this  note. 

112.  Order  to  make  flaal  acconntlBS— Re- 
fniial  to  obey^Comnattaient  for  coBteaipt. — 

Under  the  provisions  of  subdivision  5  of  the 
above  section  a  warrant  of  commitment 
which  recites  that  the  petitioner  in  the  im- 
mediate view,  presence  and  hearing:  of  the 
court,  while  the  court  was  in  session,  re- 
fused to  obey  the  order  of  the  court  that 
he  render  a  final  account  in  a  proceedingrs 
pending:  before  the  court,  and  that  the  court 
at  the  same  time  by  its  order  adjudged 
and  declared  such  party  "had  been  gruilty 
of  a  contempt  of  said  court  by  his  refusal 
to  obey  the  said  order  of  said  court  that  he 
render  said  final  account"  the  commitment 
must  be  sustained. — Ex  parte  Philbrook'  — 
Cal.  App.  — .  191  Pac.  77. 

lis.  Original  order— Not  reqvlrlns  party 
to  perform  act  which  order  in  contempt 
proceeding:s  enjoined  upon  him  and  for  non- 
performance of  which  he  was  ordered  to  be 
imprisoned,  party  punished  for  contempt  for 
such  non-performance  may  bring:  certiorari 
;:nd  have  proceedingrs  ag:alnst  him  annulled. 
— Dewey  v.  Superior  Court,  81  Cal.  64,  67, 
22  Pac.  383. 

114.  ProeeedlBK  !■  taking  of  depoalttona 
— Proeeedlns*  of  court  within  meaning  of 
above  section  and  refusal  to  obey  subpoena 
issued  by  officer  taking:  deposition  for  at- 
tendance of  witness  at  such  taking:  is  un- 
lawful interference  with  proceeding's,  and 
as  such  is  punishable  as  contempt  of  court 
in  which  action  is  pending  upon  proper 
charge  made  to  court  by  affidavit. — Burns 
v.  Superior  Court,  140  Cal.  1,  14,  73  Pac.  697. 

115.  Proklbitory  amd  BBaadatory  iajiinc- 
ttona  pendtas  appeal. — Prohibitory  injunc- 
tion remains  in  full  force  pending  appeal, 
and  court  may  enforce  obedience  thereto; 
but  mandatory  injunction  is  stayed  by  oper- 
ation of  such  appeal.  Result  to  final  adju- 
dication might  even  be  barren  victory. 
Pending  such  appeal,  therefore,  from  man- 
datory Injunction,  trial  court  could  not  com- 
pel party  to  do  any  act  which  would  change 
subject  of  litigation  from  state  as  it  existed 
when  decree  was  rendered. — Dewey  v.  Su- 
perior Court,  81  Cal.  64,   68,  22  Pac.  333. 

116.  Refusing  to  obey  siibpflena  tsBiied  by 
notary  public  b^ore  whom  his  deposition 
was  to  have  befli  taken  upon  notice  does 
not  authorize  superior  court  to  punish  such 
person  for  contempt.  In  such  case  there  is 
no  actual  contempt  of  court  because  party 
has  committed  no  act  in  presence  of  court, 
nor  has  he  without  presence  of  court  dis- 
obeyed any  of  its  Judgments,  orders,  or  pro- 
cesses.— Lezlnsky  v.  Superior  Court,  72  Cal. 
510,  611,  14  Pac.  104. 


117.  Compares  Burns  y.  Superior  Court, 
140  Cal.  1,  14,  73  Pac.  697. 

lis.  Servlee  of  Jndsment  or  orAer  dis- 
obeyed, or  demand  upon  person  who  Is 
bound  to  obey  It,  to  do  so,  is  not  made  con- 
dition precedent  by  statute  to  issuing  at- 
tachment against  him  for  disobeying  it 
Proof  of  technical  service  of  order,  and  of 
demand  that  it  be  complied  with,  would 
doubtless  establish  case  of  disobedience  un- 
less person  upon  whom  demand  was  made 
was  unable  to  comply  with  it.  But  it  should 
by  no  means  follow  that  disobedience  of 
order  might  not  be  shown  without  proof  of 
such  formal  service  and  demand. — Kt.  parte 
Cottrell,  69  Cal.  420,  421. 

119.  Mode  of  aervlce  of  order  to  bIiow 
canse^Upon  corporation  in  contempt  pro- 
ceedings is  not  expressly  provided  for  in 
codes.  View  taken  is  that  service  of  such 
order,  like  summons,  must  be  made  upon 
president  or  other  head  of  corporation. — 
Golden  Gate  Consol.  Hydraulic  Mln.  Co.  v. 
Superior  Court,  66  Cal.  187,  191,  3  Pac.  628. 

120.  UnnntkorlBed  ordei^Awardlns  ali- 
mony, and  failure  to  obey  same,  does  not 
bring  party  into  contempt  of  court. — ^Hen- 
nessy  v.  Nicol,  106  Cal.  138,  142,  38  Pac.  649. 

121.  Violation  or  dlaresnrd  of  nnlawfal 
ordei^-Can  not  be  pnnlaked  as  contempt  of 
court.  An  attempt  to  do  so  by  means  of  im- 
prisonment is  excess  of  Jurisdiction,  re- 
medial by  writ  of  habeas  corpus. — Kx  parte 
Brown,  97  Cal.  88,  86,  31  Pac.  840.  See 
Brown  v.  Moore,  61  Cal.  432,  486. 

122.  Wllfnl  refnaal  of  party  to  comply 
witk  decree  of  court  of  competent  Juris- 
diction directing  him  to  execute  convey- 
ance constitutes  contempt  of  such  court, 
and  may  be  punished  as  such. — The  '76 
Land  A  Water  Co.  v.  Superior  Court,  98  Cal. 
139.  143,  28  Pac.  813. 

V.  INTERFERING  WITH    PROCESS. 

12S.  Attempt  to  appeal  from  JvdcaieBt 
wkick  ban  been  made  Una!  by  the  supreme 
court,  query,  whether  or  not  it  Is  contempt 
as  deceit  or  abuse  of  process  of  court. — 
Helnlen  v.  Beans,  73  Cal.  240,  241,  14  Pac 
866. 

124.  Attorney  kaa  rigkt  to  addrem  klm- 
aelf  to  conrt  for  purpose  of  putting  in  mo- 
tion power  of  court  to  prevent  commission 
of  criminal  acts  on  part  of  Jury,  or  to  vacate 
proceedings  obtained  by  them,  or  to  con* 
Vict  and  punish  persons  guilty  of  them,  but 
it  is  altogether  irregular,  unlawful,  and 
criminal  to  send  accusatory  and  threaten- 
ing communication  to  court  or  Jury  sitting 
with  it  while  engaged  in  discharge  of  its 
duties. — In  matter  of  Tyler,  64  Cal.  434.  436, 
1   Pac.  884. 

12ek  Jnror  ^vllfnlly  and  cormptly  per- 
mitting any  commnnlcatlon  to  be  made  to 
him  relating  to  any  cause  or  matter  pend- 
ing before  him,  except  according  to  regular 
course    of    proceedings,   or   to    receive    any 


Tit.  V.l 


RB-BNTRY    AFTER  EVICTION — CONTEMPT. 


11210 


bribe  upon  agrreement  that  his  vote  or  de- 
cision upon  any  question  which  is  or  may 
be  broufirht  before  him  for  decision  shall 
be  influenced  thereby,  may  be  punished  for 
contempt  of  court  as  well  as  criminally,  for 
such  actions  taint  with  suspicion  proceed- 
ingra  which  they  touch  and  delay  courts  in 
exercise  of  their  functions,  and  If  suffered 
to  pass  unpunished  by  court  they  result  in 
paralysis  of  Judicial  confldence. — In  matter 
of  Tyler,  64  Cal.  434,  436.  1  Pac.  884. 

126.  Letter  sent  to  gnnA  JaTy-— Without 
purpose  except  to  exasperate  Jurors  by  as- 
persions upon  their  ofHcial  conduct  which 
it  contained,  or  to  deter  them  from  per- 
forming their  duties  by  threats  of  public 
clamor,  or  to  create  distrust  and  want  of 
confldence  in  any  action  they  mi^ht  take* 
is  punishable  as  contempt  of  court.  At- 
torney sending  such  letter  unlawfully  in- 
terferes with  proceedings  of  court. — In  mat- 
ter of  Tyler,  64  Cal.  434,  487,  438,  1  Pac.  884. 

127.  Liberty  of  preaa  stops  ^vhere  far- 
ther     exercise      would     Invade      rishts      of 

others.     It  can  not  assail  litigants  during 


progress  of  trial,  dictate  verdict  or  judg- 
ment, or  spread  before  Juries  its  opinion 
of  merits  of  cases  which  are  on  trial. — In 
matter'  of  Shortridge,  99  Cal.  526,  628,  686, 
87  Am.  St.  Rep.  78,  21  L.  R.  A.  765,  84 
Pac.  227. 

128.  Obstmetlns  and  taklns  from  police 
olllcer  by  BBeans  of  lesal  process  certain 
personal  property  taken  by  such  officer 
under  search-warrant  issued  by  Judge  of 
superior  court  for  purpose  of  securing  cer- 
tain documents  averred  to  have  been  used 
as  means  of  committing  felony,  is  contempt 
of  court,  and  punishable  as  such. — ^In  mat- 
ter of  Lowenthal,  74  Cal.  109,  110,  6  Am.  St. 
Rep.  424,  16  Pao.  359. 

120.  Power  to  punish  for  contempt—- 
Vested  In  covrts  for  their  own  protections-^ 

Its  object  is  to  insure  respect  for  their 
rules  and  orders,  obedience  to  their  pro- 
cesses, and  freedom  from  disturbance,  or 
interference  with  due  and  regular  course 
of  their  proceedings. — People  v.  Durrant, 
116  Cal.  179,  209,  10  Am.  Crlm.  Rep.  499,  48 
Pac.  76. 


§  1210.  RE-ENTRY  ON  PROPERTY  AFTER  EVICTION,  WHEN  A  OON- 
TEMPT.  Every  person  dispossessed  or  ejected  from  any  real  property  by  the 
judgment  or  process  of  any  court  of  competent  jurisdiction,  who,  not  having 
right  so  to  do,  re-enters  into  or  upon  or  takes  possession  of  any  such  real 
property,  or  induces  or  procures  any  person  not  having  right  so  to  do,  or  aids 
or  abets  him  therein,  is  guilty  of  a  contempt  of  the  court  by  which  said  judg- 
ment was  rendered  or  from  which  such  process  issued. 

Upon  a  conviction  for  such  contempt  the  court  must  immediately  issue  an 
alias  process,  directed  to  the  proper  officer,  and  requiring  him  to  restore  such 
possession  to  the  party  entitled  under  the  original  judgment  or  process,  or  to 
his  lessee,  grantee,  or  successor  in  interest,  and  no  appeal  from  the  order  direct- 
iing  the  issuance  of  an  alias  writ  of  possession  stays  the  execution  thereof,  unless 
a  written  undertaking  is  executed  on  the  part  of  the  appellant,  with  two  or 
more  sureties  to  the  effect  that  he  will  not  commit  or  suffer  to  be  committed 
any  waste  thereon,  and  if  the  order  is  affirmed,  or  the  appeal  dismissed,  he  will 
pay  the  value  of  the  use  and  occupation  of  the  property  from  the  time  of  his 
unlawful  re-entry  until  the  delivery  of  the  possession  thereof,  pursuant  to 
the  judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by  the  judge  of  the 
court  by  which  the  order  for  the  alias  writ  was  made,  and  which  must  be  speci- 
fied in  the  undertaking. 

History:  Enacted  March  11,  1872;  amendment  approved  March  23, 
1893,  Stats,  and  Amdts.  1893,  p.  281;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  193.  held  unconstitutional,  see  his- 
tory, S  5  ante;  amendment  approved  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.  320,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  484. 

4.  Judgment  having  been  fully  executed— By 
putting  plaintiff  into  possession. 


CONTEMPT   OF  COURT— RE-ENTRY 
AFTER  EVICTION. 


5.  Mandamus   will   lie — To   compel   judge    to 
hear  and  determine. 


1.  Alias  writ  of  restitution  must  issue. 
?.  Same — Appeal. 

3.  Issue  of  title— Can  not  be  tried  by  pro-      6.  Person  accused  —  Must  be  one  who  has 
ceedings  for  contempt.  been  ejected. 
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7.  Proceeding  is  not  barred — "Bj  reason  of  not 

haying  been  commenced. 

8.  Section    is    designed    not   onlj   to   protect 

court. 

See,  ante,  8  1209  and  note. 

1.  Allm    writ    of    reatltvtloB    mniit    Ibbhc 

upon  conviction  of  defendant  of  contempt 
for  re-entering:  lands  from  which  he  had 
been  ejected;  court  has  no  discretion  to  re- 
fuse it. — ^Huerstal  v.  Muir,  62  Cal.  479,  480. 

2.  Sane  •— Appeal.  —  The  amendment  of 
1907  to  the  above  section  does  not  give  a 
right  of  appeal  from  an  order  adjudsrinff 
grullty  of  contempt  a  party  who  has  re- 
taken possession  of  real  property  from 
which  he  had  been  dispossessed  under  a 
Judgement  and  process  agrainst  him,  and  di- 
recting: an  alias  writ  to  issue  to  restore 
the  possession  to  the  party  entitled  thereto 
under  the  Judgrment. -— Bond  v.  Superior 
Court,  174  Cal.  376,  163  Pac.  496,  following: 
the  doctrine  in  Huerstal  v.  Mulr,  62  Cal.  479. 

8.  laave  of  title-— Can  not  be  tried  by 
proceedlnsa  for  contempt. — If  after  Judg:- 
ment  for  plaintiff  defendant  acquires  title 
to' premises  in  dispute,  he  has  rig:ht  of  en- 
try, and  court  can  not  punish  him  for  enter- 
ing: under  his  title;  but  issue  of  such  title 
should  be  tried  in  appropriate  action  in 
which  verdict  of  jury  or  findings  of  court 
may  be  had  upon  issues  properly  framed 
for  purpose  of  definitely  determining:  ques- 
tion of  title. — ^Larrabee  v.  Selby,  52  Cal.  606, 


608.     See  Mahoney  v.  Van  Winkle,  33  CaL 
448,  468. 

4.  Jndsntent  bavlny  been  fnlly  executed 
•—By  pnttlns  ^latntlll  Into  poaaemlon*  alias 
writ  will  not  issue  except  upon  an  adjudi- 
cation that  defendant  was  g:uilty  of  con- 
tempt.-^Rousset  v.  Reay,  3  Cal.  Unrep.  717, 
31   Pac.   900. 

5.  Mandamna  will  Ite—To  compel  Jndsc 
to  bear  and  determine  proceedings  to  have 
defendant  in  action  brought  to  recover  pos- 
session of  certain  land  adjudg:ed  guilty  of 
contempt  for  re-entering  upon  land  from 
which  he  had  been  ejected  under  execution 
issued  in  said  action. — Temple  v.  Superior 
Court,  70  Cal.  211,  212,  11  Pac.  699. 

d.  Person  accnaed^Mnat  be  one  iw^bo  baa 
been  ejected  or  dispossessed  as  provided  in 
section,  and  unless  he  be  such  person  act 
has  no  application  and  he  can  not  be  guilty 
of  contempt. — ^Batchelder  v.  Moore,  42  Cal. 
412,  415. 

7.  Proceeding  la  not  barred— -Br  reason 
of  not  bavlnip  been  commenced  within  five 
years  after  date  of  judgment. — Temple  v. 
Superior  Court,  70  CaL  211,  11  Pac.  699. 

8.  Section  Is  deal^ned  not  only  to  protect 
conrt  from  contempt  of  its  authority,  judg- 
ment, or  process,  but  also  ^to  give  party 
materially  injured  an  additional  remedy  by 
restoring  him  to  possession  of  property 
from  which  he  was  dispossessed  by  act  of 
contempt.  —  People  ex  rel.  Lamby  v. 
Dwinelle,  29  Cal.  632,  634. 


§1211.  A  OONTEMPT  OOBIMITTED  IN  THE  PRESENCE  OF  THE 
COURT  MAY  BE  PUNISHED  SUMMARILY.  WHEN  NOT  SO  COMMITTED 
AN  AFFIDAVIT  OR  STATEMENT  SHALL  BE  MADE.  When  a  contempt  is 
committed  in  the  immediate  view  and  presence  of  the  court,  or  judge  at  cham- 
bers, it  may  be  punished  summarily ;  for  which  an  order  must  be  made,  reciting 
the  facts  as  occurring  in  such  immediate  view  and  presence,  adjudging  that  the 
person  proceeded  against  is  thereby  guilty  of  a  contempt,  and  that  he  be  pun- 
ished as  therein  prescribed.  "When  the  contempt  is  not  committed  in  the  imme- 
diate view  and  presence  of  the  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court,  or  judge,  of  the  facts  constituting  the  contempt,  or  a 
statement  of  the  facts  by  the  referees  or  arbitrators  or  other  judicial  officer. 
History:     Enacted  March  11,  1872,  re-enactment  of  §  481  Practice  Act. 


CONTEMPTS  IN  PRESENCE  OF  COURT 
AND  CONSTRUCTIVE  CONTEMPTS. 

1, 2.  Affidavit    of    facts    constituting    con- 
tempt. 

3.  Same — ^Constitutes  complaint. 

4.  Same — Distinction   between    complaint 

or  affidavit. 

5.  Charge  made  upon  information  and  be- 

lief— Will    not    make    .iudgment    of 
conviction  void. 

6.  Contempt    committed    in    presence    of 

court-— Construction. 
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7, 8.  Same — Sufficienc7  of  affidavit  made  on 
information  and  belief. 

9.  Same — ^What  order  must  show. 

10.  Contempt  committed  without  presence 

of  court — By  instructing  party  not 
to  produce  certain  books. 

11.  Same — Affidavit  must  show  what. 

12.  Same — Judgment   convicting  of — Re- 

cital of  facts. 

13.  Contempt  proceeding — Is  presented  in 

cause  out  of  which  it  grows. 

14.  Court  takes  judicial  notice  of  proceed- 

ings before  it. 
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15.  Failing   to   appear   in   person   before 

court  when  ordered  to  do  so. 

16.  Injunction   restraining   nuisance — ^Vio- 

lation of — Affidavits  for,  sufficiency 
of. 

17.  Loss  of  jurisdiction  hj  lapse  of  time — 

Ccntempt  committed  in  presence  of 
court. 

18y  19.  Order  for  contempt  must  show  juris- 
diction. 

20.  Same — Failure  to  urge  want  of  juris- 

diction. 

21.  Order  for  contempt — Not  stating  ques- 

tions asked  witness. 

22.  Party  is  entitled  to  know  with  what  he 

is  cfiarged. 

23.  Bequirement  —  That    act    to    be    per- 

formed should  be  specified. 

24.  Same — That  facts  be  stated  in  order. 

25.  Violation    of    injunctive    order — Suffi- 

ciencv  of  affidavits. 

See,  ante,  8  1209  and  note. 

!•  Afldavlt  of  facts  conatltutlngr  cob- 
teaapt  shall  be  presented  when  alleging: 
contempt  is  not  committed  in  presence  of 
court.  If  no  affidavit  be  presented,  there  is 
nothinsf  to  set  power  of  court  in  motion, 
and  if  affidavit  as  presented  fails  to  state 
substantive  facts  constitutlngr  contempt  on 
part  of  accused,'  same  results  must  follow — 
for  there  is  no  distinction  between  utter 
absence  of  affidavit  and  presentation  of  one 
which  Is  defective  in  substanbe  in  stating: 
facts  constitutinfiT  alleged  contempt.  ^- 
Batchelder  v.  Moore,  42  CaL  412,  416. 

to    swfldeBcy    of    aAdartt    Hftade    on 
•tloB  anA  belief*  see   pars.   6-8,   this 


Jurisdiction. — Ex  parte  Ah  Men.  77  Cal.  198, 
201,  11  Am.  St.  Rep.  268,  19  Pac.  380. 


tefoi 

note. 

As  to  s«fllelomc7  of  afldavlt  charvliis  vto- 
latlon  of  iBjuBctlve  order,  see  pars.  16,  25, 
this  note. 

2.  .  Affidavit  need  not  set  forth  pendency 
of  case  or  proceeding,  nor  provisions  of 
order  of  court  which  had  been  violated,  for 
althougrh  contempt  of  court  is  specific  crim- 
inal offense  and  Judgrment  of  conviction 
thereof  is  same  as  Judgrment  in  criminal 
case,  yet  practice  has  always  been  to  prose- 
cute matter  of  contempt  in  case  or  proceed- 
ingrs  out  of  which  it  arose,  and  not  as 
separate  proceedingrs  with  title  of  its  own. 
— Ex  parte  Ah  Men,  77  Cal.  198,  200,  11  Am. 
St.  Rep.  268,  19  Pac.  880. 


S.  Same— CoBatltwteo  complaint*  and  un- 
less it  charges  facts  constituting:  contempt, 
court  is  without  Jurisdiction  to  proceed.-— 
Hutton  V.  Superior  Court.  147  Cal.  156,  159, 
81  Pac.  409. 

4.  game  Plstlactloa  betwcca  complaint 
or  afldavlt  which  chargres  no  offense  at  all, 
and  one  which,  thougrh  Inartlflcially  drawn, 
intimates  existence  of  facts  necessary  to 
constitute  offense,  must  be  made  in  deter- 
mining: on  habeas  corpus  whether  court  had 


5.  Charge  made  npon  Infofmatlon  and 
belief — Will  not  make  Jndsmont  of  eonvlc- 
tlon  void  after  party  has  had  full  and  fair 
hearing:.  It  would  be  impossible  in  many 
cases  of  contempt  committed  out  of  pres- 
ence of  court  to  secure  apprehension  of 
guilty  parties  if  every  fact  essential  to  sus- 
tain Judgment  were  required  to  be  stated 
in  positive  terms. — Ex  parte  Acock,  84  Cal. 
60,  64,  23  Pac.  1029. 

6.  Contempt  eommltted  la  presence  of 
eoart«i-Constractlon.i — A  Judge  can  not  be 
said  to  have  instituted  the  proceedings  for 
contempt  where  an  affidavit  showing  con- 
temptuous conduct  has  been  presented  to 
him. — ^Hughes  v.  Moncur,  28  Cal.  App.  462, 
152   Pac.   968. 


7«  Same— Safleleney  of  afldavlt  ntade  on 
Information  and  belief.^ — Whatever  the  rule 
may  be  with  respect  to  the  rights  of  per- 
sons held  under  an  attachment  which  has 
been  issued  upon  an  affidavit  made  on  in- 
formation and  belief  alone,  it  is  not  true 
that  after  a  full  and  fair  hearing,  in  which 
the  prisoner  has  been  given  full  opportun- 
ity to  present  his  defense  to  the  charge 
made  against  him,  a  Judgment  of  conviction 
can  be  held  to  be  void  because  some  of  the 
charges  are  made  on  information  and  be- 
lief. It  would  be  impossible  in  many  cases 
of  contempt  committed  out  of  the  presence 
of  the  court  to  secure  the  apprehension  or 
conviction  of  the  guilty  parties,  if  every 
fact  material  to  sustain  the  Judgment  were 
required  to  be  stated  in  positive  terms. — 
Hughes  V.  Moncur,  28  Cal.  App.  462,  152 
Pac.   968. 

As  to  reqaisltea  and  snfleleney  of  aflda- 
vlts,  see  pars.  1-4,  16,  25,  this  note. 

8.  The  legality  of  the  order  adjudging 
the  attorney  guilty  of  contempt  is  not  sub- 
ject to  attack  on  the  ground  of  the  insuffi- 
ciency of  the  affidavit  upon  which  the  con- 
tempt proceeding  was  based,  where  the 
accused  appears  in  person  and  by  attorney 
and  is  given  full  opportunity  to  be  heard, 
and  interposes  no  objection  to  the  suffi- 
ciency of  the  affidavit. — Hughes  v.  Moncur, 
28  CaL  App.  462,  152  Pac.  968. 

•.  Same— Wkat  order  mnst  show* — Order 
adjudicating  contempt  must  contain  recital 
of  facts  which  make  out  case  of  contempt. 
— Overend  v.  Superior  Court,  181  Cal.  280, 
284,  63  Pac,  872.  See  People  ex  rel.  Field  v. 
Turner,  1  Cal.  152,  155;  Ex  parte  Rowe.  7 
Cal.  181,  183;  Batchelder  v.  Moore,  42  Cal. 
412,  415;  Ex  parte  Zeehandelaar,  71  Cal.  238, 
241,  12  Pac.  259;  Schwars  v.  Superior  Court, 
111  Cal.  106,  112,  43  Pac.  680. 

10.  Contempt  eommltted  wltkont  pres- 
ence of  court— By  Instrvetlnar  party  not  to 
produce  certain  books  in  court  which  he 
had  been  ordered  to  produce,  does  not  au- 
thorize commitment  for  contempt  unless 
preceded  by  affidavit  showing  facts  consti- 
tuting contempt,  or  by  citation  or  notices  to 
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show  cause. — Ex  parte  Rlckert,  126  Cal.  244, 
245.  58  Pac.  S49. 

Aa  to  contempts  committed  wttkont  pres- 
ence of  conrtf  and  attachment  therefor,  see, 
post,  5  1212  and  note. 

11.  Same— AMdavtt    maat    show    what*— 

Aflldavit  of  facts  formlngr  basis  of  Jurisdic- 
tional action  for  contempt  committed  with- 
out presence  of  court  must  show  upon  its 
face  cause  of  contempt,  and  If  it  does  not 
then  court  is  wanting:  in  Jurisdiction,  and 
order  of  contempt  is  void. — Overend  v.  Su- 
perior Court,  181  Cal.  280,  284,  63  Pac.  372; 
Hutton  V.  Superior  Court,  147  Cal.  166,  169, 
81  Pac.  409. 

12.  Same  Judgment  coBTlctinip  of^-Re- 
cltal  of  facta< — In  the  case  of  a  constructive 
contempt — that  is,  where  the  allegred  con- 
tempt is  committed  out  of  the  Immediate 
presence  of  the  court  or  judge  at  cham- 
bers—the proceeding  is  required  to  be  in- 
augurated by  the  filing-  of  an  affidavit  or 
affidavits  which  must  recite  the  facts  con- 
stituting the  contempt,  under  the  provi- 
sions of  the  above  section. — In  re  Selowsky, 
38  Cal.  App.  669,  177  Pac.  301,  following 
the  doctrine  in  Overend  v.  Superior  Court, 
131  Cal.  284,  68  Pac.  372,  374;  Hutton  v.  Su- 
perior Court,  147  Cal.  169,  81  Pac.  409,  410. 

IS.  Contempt  proccedinip  •— Is  presented 
In  cause  out  of  which  It  grows,  as  matter 
of  convenience,  but  it  is  separate  and  dis- 
tinctive matter  and  no  part  of  original  case. 
— People  V.  Durrant,  116  Cal.  179,  209,  10 
Am.  Crlm.  Rep.  499,  48  Pac.  76. 

14.  Court  takes  Jadlctal  notice  of  pro- 
ceedings before  It,  and  orders  made,  and 
facts  constituting  contempt  are  sufficiently 
stated  if  acts  done  in  violation  of  order  or 
writ  are  set  forth. — Ex  parte  Ah  Men,  77 
Cal.  198,  201,  11  Am.  St.  Rep.  263.  19  Pac.  380. 

15.  Falling  to  appear  in  person  before 
conrt  when  ordered  to  do  so,  and  show 
cause  why  he  should  not  be  punished  for 
contempt  in  falling  to  obey  order  requiring 
payment  of  alimony  in  action  then  pending 
before  court,  is  not  contempt  committed  in 
presence  of  court,  and  there  should  be  an 
affidavit  stating  facts  constituting  con- 
tempt.— Ex  parte  Gordan,  92  Cal.  478,  480, 
27  Am.  St.  Rep.  164,  28  Pac.  489. 

IS.  Injanctlon  restraining  nnisance— Vic»- 
latlon    of— Aflldavlts    for,    snlilclency    of.^ 

In  a  contempt  proceedings  for  violation  of 
a  decree  perpetually  enjoining  the  use  of 
premises  for  the  purpose  of  lewdness,  as- 
signation, or  prostitution,  a  general  alle- 
gation in  the  affidavit  that  the  affiant 
knows  of  his  known  knowledge  that  the 
premises  are  being  used  for  such  purpose, 
is  sufficient  to  give  the  court  Jurisdiction  of 
the  proceeding,  without  an  allegation  of 
the  commission  of  specific  acts  of  lewd- 
ness.— Selowsky  v.  Superior  Court,  180  Cal. 
404,  181  Pac.  662,  approving  the  doctrine 
in  Betts  V.  State,  93  Ind.  876;  State  v.  Scha- 
fer,  74  Iowa  704,  89  N-  W.  89;  Drake  v. 
State,  14  Neb.  636,  17  N.  W.  117;  State  v. 
Dame,  60  N.  H.  479,  40  Am.  Rep.  331;  State 


v.  Paterson,  29  N.  C.  (7  Ired.  I*)  70.  45 
Am.  Dec.  606;  State  v.  Jones,  63  W.  Ya.  613, 
46  S.  W.  916;  State  v.  Burnell,  29  Wis.  435. 

As  to  reqnlrement  of  and  svlUcleacy  sf 
aflldaTlts,  see  pars.  .1-4,  25,  this  note. 

As  to  snSiclency  of  nflldavlts  made  on  is- 
formation  nnd  hellef,  see  pars.  6-8.  this 
note. 

17.  Loss  of  Jurisdiction  by  lapse  of  ttee 
—Contempt  committed  in  presence  of  conrt, 

but  no  steps  being  taken  to  punish  party  or 
retain  Jurisdiction  until  fifty  days  there- 
after when  order  adjudging  party  eruUty  of 
contempt  and  imposing  fine  was  made  with- 
out notice  of  any  kind,  court  lost  jurisdic- 
tion of  process  against  party  for  contempt, 
and  order  and  commitment  are  void. — ^In 
re  Foote,  76  Cal.  643,  544,  18  Pac  678. 

18.  Order  for  contempt  mnst  show  Jarls- 

dlction^— Court  exercises  special  and  limited 
Jurisdiction  in  cases  of  contempt,  and  Iti 
authority  to  impose  fine  or  term  of  Im- 
prisonment must  be  shown  by  record  to 
convict.  Order  stating  that  party  was 
9Worn  and  examined  aa  witness  but  re- 
fused to  answer  certain  questions  (not  stat- 
ing them)  after  being  ordered  to  do  so  hj 
court,  and  adjudging  him  guilty  of  con- 
tempt until  he  shall  answer  such  questions, 
is  wholly  insufficient  to  show  Jurisdiction, 
and  official  reporter's  notes  of  proceeding 
leading  up  to  order  are  no  part  of  record. 
— Ex  parte  Hoar,  146  Cal.  132.  138,  79  Pac 
863. 

19.  Facts  shown  by  order  adjudging 
party  guilty  of  contempt  In  presence  of 
court,  not  in  fact  showing  such  contempt, 
party  must  be  released  on  habeas  corpus.^ 
Ex  parte  Zeehandelaar,  71  CaL  238,  241.  12 
Pac.  269. 

As  to  reciting  the  facts,  see,  post,  §  1219 
and  note. 

ao.  Same— -Fallnre  to  nrge  want  of  Jnrte- 
dlctlon  before  trial  court,  adjudging  him 
guilty  of  contempt  does  not  preclude  party 
from  availing  himself  of  such  objection 
thereafter  on  writ  of  habeas  corpus  of 
supreme  court.  If  court  is  entirely  with- 
out Jurisdiction,  order  Is  void. — Ex  parte 
Zeehandelaar,  71  Cal.  238,  242.  12   Pac.  259. 

21.  Order  for  contempt  -—  Not  atstlsg 
qnestlons  asked  witness,  which  he  was  ad- 
Judged  guilty  of  contempt  for  not  answer- 
ing, it  follows  that  supreme  court  does  not 
know  anything  about  either  their  mate- 
riality or  pertinency  to  issue  on  trial.  There 
beihg  no  recital  In  order  of  contempt  that 
questions  and  answers  thereto  were  mate- 
rial and  pertinent  to  issue,  there  is  no 
affirmative  showing  of  Jurisdiction,  and 
order  adjudging  defendant  guilty  of  con- 
tempt is  void,  and  should  be  annulled.— 
Overend  v.  Superior  Court,  131  CaL  280,  286, 
63  Pac.  372. 

22.  Party  is  entiUed  to  know  witk  what 
ke  Is  charged,  and  cpntempt  being  criminal 
proceeding,  it  will  not  be  presumed  by  su- 
preme   court    in    proceedings   on   certiorari 
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that  party  was  held  eruilty  of  some  act  not 
specifloally  allegred  iti  aflfldavlt  or  covered 
thereby.  Offense  beine  criminal  in  its 
nature,  both  chargre  and  finding:  and  Judgr- 
ment  of  court  thereon  are  to  be  strictly 
construed  in  favor  of  accused. — Schwarz  v. 
Superior  Court,  111  Cal.  106,  112,  4S  Pac. 
580. 


R«qiilrement*-Tk«t  met  to  b« 
forned  skoHld  be  spectlled  in  warrant  of 
commitment  had  in  view  object  of  affording: 
means  to  other  courts  of  Judgringr  of  its  cor- 
rectness. Warrant  of  commitment  should 
state  all  material  facts  upon  which  action 
of  court  is  predicated. — Ex  parte  Rowe,  7 
Cal.  181,  183. 

24.     Same— 'Tkat  facta  be  stated  1b  order 

adjudgring:  party  gruilty  of  contempt  de- 
mands that  questions  addressed  to  witness 
for  refusal    to   answer   which   he   was   ad- 


judged gruilty  of  contempt  must  be  stated 
in  order.— Overend  v.  Superior  Court*  IJl 
Cal.  280,  286,  63  Pac.  372. 

2S.  Violation  of  Injunctive  order^SafA-i 
eleney  of  allldavltad — In  the  case  of  an  in- 
junctive order  issued  in  a  proceedingrs 
under  the  Red  Light  Abatement  Act,  and 
an  allegred  violation  of  such  injunctive 
order,  the  affidavits  in  a  contempt  proceed- 
ings must  state  all  the  facts  upon  which 
the  contempt  proceeding  is  based  showing 
a  violation  of  such  injunctive  order;  such 
affidavits  constitute  the  complaint  in  the 
proceeding. — In  re  Selowsky,  38  Cal.  App. 
669,  177  Pac.  301. 

Aa  to  reqaleltea  of  and  anflieleney  of  afli- 
davlta,  see  pars.  1-4,  16,  this  note. 

As  to  snUleleney  of  adidavlts  mnde  on 
InfortaatloB  and  belief*  see  pars.  6-8,  this 
note. 


§  1212.  A  WABBANT  OF  ATTACHMENT  HAY  ISSUE  OB  A  NOTICE  TO 
SHOW  CAUSE.  When  the  contempt  is  not  committed  in  the  immediate  view 
and  presence  of  the  court  or  judge,  a  warrant  of  attachment  may  be  issued  to 
bring  the.  person  charged  to  answer,  or,  without  a  previous  arrest,  a  warrant 
of  commitment  may,  upon  notice,  or  upon  an  order  to  show  cause  be  granted ; 
and  no  warrant  of  commitment  can  be  issued  without  such  previous  attach- 
ment to  answer,  or  such  notice  or  order  to  show  cause. 


History:     Enacted  March  11,  1872,  substantial  re-enactment  of  f  482 
Practice  Act. 


CONTEMPT  —  WARRANT    OP    ATTACH- 
MENT—NOTICE TO  SHOW  CAUSE. 

1.  Denial  to  party  of  benefit  of  notice — 

Would  he  in  effect  to  deny  that  he 
is  entitled  to  notice  at  all. 

2.  Failing   to   appear   in    person   before 

court — On  order  to  show  cause. 

3.  Inability  to  comply  with  order. 

4.  Order  to  show  cause — ^May  be  issued 

upon  affidavit. 

5.  Same — Appearance  by  counsel  in  an- 

swer to  order  to  show  cause. 

6.  Same — Party  need  not  necessarily  be 

present  at  hearing. 

7.  Party  who  wilfully  conceals  himself  to 

avoid  service  of  order  to  show  cause. 

8.  Proceedings  required  by  above  section 

must  be  taken. 

9.  Question  whether  order  has  been  dis- 

obeyed— One  of  fact. 
10.  Service   of   papers — Mere   delivery  to 
person  in  Missouri  of  certified  copy 
of  order. 

11, 12.  Same — Mode  of  service  to  show  cause 
— ^Upon  corporation  in  contempt. 

13- 15.  Same — Same — ^Upon  attorney  of  party. 

16.  Warrant  of  commitment  —  Not  being 
preceded  by  affidavit. 

See,  ante.   8  1209  and  note. 

1.     Dealal  to  party  of  benefit  of  notice—- 
Would  be  la  effect  to  deny  that  be  la  en- 


titled to  notice  at  all. — ^No  person  shall  be 
personally  bound  until  he  has  had  his  day 
in  court,  until  he  has  been  duly  cited  to 
appear,  and  has  been  afforded  an  oppor- 
tunity to  be  heard.  Jud^rment  without  such 
citation  and  opportunity  lacks  all  attri- 
butes of  Judicial  determination;  its  Judi- 
cial usurpation  and  oppression  can  never 
be  upheld  where  Justice  is  Justly  admin- 
istered.— ^McClatchy  v.  Superior  Court,  119 
Cal.  418.  420,  39  L.  R.  A.  691,  61  Pac.  696. 

2,  Falling  to  appear  In  peraon  before 
court— On    order    to    abow    canae    why    he 

should  not  be  adjudgred  gruilty  of  contempt 
for  falling  to  pay  alimony  in  divorce  action 
pending:  before  court,  is  no  Jurisdictional 
basis  for  presumption  for  contempt  Party 
has  rigrht  to  appear  either  in  person  or  by 
counsel.  An  appearance  by  counsel  is  suffi- 
cient.— Ex  parte  Gordan,  92  Cal.  478,  480,  27 
Am.  St.  Rep.  154,  28  Pac.  489. 
See  par.  6,  this  note. 

S.  Inability  to  comply  with  order  is  rea- 
son why  person  should  not  be  punished  for 
disobeying:  it.  But  question  whether  it  was 
in  his  power  to  obey  is  one  of  fact  which 
court  making-  order  had  to  determine,  and 
statement  of  party  under  oath  that  he  was 
unable  to  comply  with  such  order  is  not 
absolutely  conclusive.  Court  may  have  good 
and  sufficient  reasons  for  disbelieving:  such 
statement,  and  supreme  court  could  not 
determine  that  question  upon  application 
for    habeas    corpus    without    reviewing    all 
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evidence  introduced  upon  hearing-  before 
superior  court,  and  that  they  are  not  al- 
lowed to  do  in  such  proceeding. — ^Bx  parte 
Cottrell.  69  Cal.  420.  422. 

4.  Order  to  akow  cause— Mar  l»e  Issved 
upon  allldavtt  statingr  facts  constltutlnflr  con- 
tempt if  not  committed  in  presence  of  court. 
— Ex  parte  Henshaw,  78  Cal.  486,  497,  16 
Pac.  110. 

As  to  ■cccssltr  for  Botlce*  see  par.  1,  this 
note. 

5.  Sasie-— Appesraaee  by  coubscI  1b  aa- 
awer  to  order  to  sboiv  easuiet  and  submit- 
ting evidence  upon  merits  of  application, 
and  resisting  same  without  objection  of 
want  of  personal  service,  is  sufficient  to  give 
court  jurisdiction. — Foley  v.  Foley,  120  Cal. 
88,  39.  63  Am.  St.  Rep.  147,  52  Pac  122. 

••  Same— Party  aced  aot  aeoessarlly  bo 
present  at  heartas*  nor  can  he  be  required 
to  be  there. — Foley  v.  Foley,  120  Cal.  S3,  39, 
6S  Am.  St.  Rep.  147,  62  Pac.  122.  See  Ex 
parte  Oordan.  92  Cal.  478,  480,  27  Am.  St. 
Rep.  164.  28  Pac.  489. 

7.  Party  wbo  wtlfally  coaeeals  biauclf 
to  avoid  servlee  of  order  to  sboiv  eaase  why 

he  should  not  be  adjudged  guilty  of  con- 
tempt for  disobeying  legal  order  of  court 
can  not,  by  such  means,  defeat  power  of 
court.  Such  party  being  officer  of  corpora- 
tion, which  appeared  by  its  attorney,  court 
may  direct  order  to  show  cause  to  be 
served  on  attorney,  since  defendant,  by  rea- 
son of  his  own  acts,  could  not  be  served 
personally. — Oolden  Oate  Consol.  Hydraulic 
Min.  Co.  V.  Superior  Court,  66  Cal.  187,  192, 
3  Pac.  628. 

8.  Proeeedlags  required  by  above  section 
must  be  taken  to  bring  petitioner  into  con- 
tempt, otherwise  he  will  be  discharged  on 
habeas  corpus.  Party  is  entitled  to  notice 
of  order,  and  opportunity  to  show  cause 
why  he  should  not  be  imprisoned  for  dis- 
obedience of  order  of  court.  —  Ex  parte 
Rush,  60  Cal.  6,  6. 

9.  i^aestlon  wbetber  order  baa  been  dis- 
obeyed—One of  fact  which  the  court  mak- 
ing order  had  .  to  determine,  and  such 
determination  can  not  be  reviewed  in  appli- 


cation for  discharge  upon  habeas  corpus. — 
Ex  parte  Cottrell,  69  Cal.  420,  421. 

1^  Service  of  papers  Mere  deltvcry  to 
person  in  Missonri  of  certidcd  copy  of  order 

made  by  court  in  this  state  would  not  be 
service  upon  him  within  meaning  of  law. — 
Johnson  v.  Superior  Court,  68  Cal.  678,  680 

11.  Sam^— Mode  of  ecrvfce  to  sboiv  cansc 
^-Upon  corporation  im  contempt  proceed- 
ings is  not  expressly  provided  for.  Order  to 
show  cause  is  "paper  to  bring  party  into 
contempt"  within  meaning  of  sections  1015, 
1016.  ante,  and  ordinarily  service  of  such 
paper  like  that  of  summons  must  be  upon 
president  or  other  head  of  corporation. — 
Oolden  Oate  Consol.  Hydraulic  Min.  Co.  v. 
Superior  Court,  66  CaL  187,  191,  8  Pac  628. 

12.  Comparoi  Johnson  v.  Superior  Court, 
68  Cal.  678,  680;  Hennessy  v.  Nicol,  106  CaL 
188,  38  Pac.  649;  Lfarson  v.  Larson,  9  S.  D.  1, 
6,  67  N.  W.  842. 

18.    ganie.i    Banie     Upon  attorney  of  party 

to  bring  such  party  into  contempt  Is  not 
proper.  Order  must  be  served  on  party 
himself  before  he  can  be  brought  into  con- 
tempt for  not  complying  with  such  order. 
^-Johnson  v.  Superior  Court,  .63  Cal.  578. 
580;  Hennessy  v.  Nicol,  106  Cal.  188,  142,  38 
Pac.  649. 

14,  Comparoi  Oolden  Oate  Consol.  Hy- 
draulic Min.  Co.  V.  Superior  Court,  65  Cal. 
187,  192,  8  Pac  628;  Foley  v.  Foley,  ISO  CaL 
83,  39.  68  Am.  St.  Rep.  147,  52  Pac  122. 

16.  Service  upon  attorneys  is  authorised 
where  party  cpnceals  himself  to  avoid  com- 
pliance with  orders  of  court  and  service  of 
Its  process,  and  court  in  such  case,  upon 
proper  showing,  may  direct  order  to  show 
cause  to  be  served  upon  attorneys  of  record. 
This  method  of  procedure,  under  such  cir- 
cumstances, is  authorised,  and  constitutes 
valid  service. — ^Foley  v.  Foley,  120  C&L  88, 
39,  68  Am.  St.  Rep.  147,  52  Pac.  122. 

Id.  'Warrant  of  eommitBient— Not  being 
preceded  by  allldavlt  showing  facts  consti- 
tuting contempt  or  by  citation,  or  notice  to 
show  cause,  party  will  be  discharged  from 
custody  on  habeas  corpus.  —  Ex  parte 
Rickert,  126  CaL  244,   246,   68   Pac   549. 


§1213.    BAIL  MAY  BE  GIVEN  BY  A  PERSON  ABBESTED  UNDEB 

SXTOH  WABBANT.  Whenever  a  warrant  of  attachment  is  issued,  pursuant  to 

this  title,  the  court  or  judge  must  direct,  by  an  indorsement  on  such  warrant, 

that  the  person  charged  may  be  let  to  bail  for  his  appearance,  in  an  amount  to 

be  specified  in  such  indorsement. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  ^^3  Practice  Act 
as  amended  1859,  Stata.  1869,  p.  139. 

See,  ante,  §  1209  and  note. 


§  1214.  SHEBIFF  MUST,  UPON  EXEOUTINO  THE  WABBANT,  ARBEST 
AND  DETAIN  THE  PEBSON  UNTIL  DISOHABOED.  Upon  executing  the 
warrant  of  attachment,  the  sheriff  must  keep  the  person  in  custody,  bring  him 
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before  the  court  or  judge,  and  detain  him  until  an  order  be  made  in  the  prem- 
iseSy  unless  the  person  arrested  entitle  himself  to  be  discharged,  as  provided  in 
the  next  section. 

History:     Enacted  March  11,  1872,  re«nactment  of  8  ^8^  Practice  Act. 
See,  ante,  8  1209  and  note. 

§  1216.  BAIL-BOND,  FORM  AND  CONDITIONS  OF.  When  a  direction  to 
let  the  person  arrested  to  bail  is  contained  in  the  warrant  of  attachment,  or 
indorsed  thereon,  he  must  be  discharged  from  the  arrest,  upon  executing  and 
delivering  to  the  oflScer,  at  any  time  before  the  return  day  of  the  warrant,  a 
written  undertaking,  with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and  abide  the  order  of  the 
court  or  judge  thereupon ;  or  they  will  pay  as  may  be  directed,  the  sum  speci- 
fied in  the  warrant. 

History:    Enacted  March  11,  1872,  re-enactment  of.  8  485  Practice  Act. 

See,  ante,  S  1209  and  note. 

§  1216.  OFFICER  MUST  RETURN  WARRANT  AND  UNDERTAKINO,  IF 
ANY.  The  officer  must  return  the  warrant  of  arrest  and  undertaking,  if  any^ 
received  by  him  from  the  person  arrested,  by  the  return  day  specified  therein. 
History:    Enacted  March  11,  1872,  re-enactment  of  S  486  Practice  Act 

See,  ante,  S  1209  and  note. 

§1217.    HEARINO.    When  the  person  arrested  has  been  brought  up  or 

appeared,  the  court  or  judge  must  proceed  to  investigate  the  charge,  and  must 

hear  any  answer  which  the  person  arrested  may  make  to  the  same,  and  may 

examine  witnesses  for  or  against  him,  for  which  an  adjournment  may  be  had 

from  time  to  time,  if  necessary. 

History:  Enacted  March  11,  1872,  re-enactment  of  1487  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  193,  held  miconstltutlonal,  see  history,  §  6  ante. 


CONTEMPT  OP  COURT — HEARING.  1.    AauiweF— Wfclch    has    b«    tendeaer   t« 

^     .                -nrv  V  V            4.^^A^^^^  4.^  ^^^r,  «xoiiewite   penoB    from   charge   is    not    re- 

1.  Answer-V^ich  haa  no  tendency  to  exon-  ^^j^^^  ^^  ^^  ^^^^^  ^^  ^^^^^    ^^^  ^^  ^^^^^ 

erate  person  from  charge.  required  to  permit  examination  of  witnesses 

2.  Constitutiona]  right  to  be  heard  in  de-  on  matters  which  are  not  relevant  to  al- 

fense.  legred  contempt  (dis.  op.  by  Harrison,  J.). — 

3.  Contempt,  not  committed  within  prewne.  ^,Tt:tVJZ''T^:'^h  "»  '^^  *"' 

of  court. 

4.  Court  must  be  clearly  satisfied  of  party's 
guilt. 


424,  89  U  R.  A  691,  61  Pac.  696. 


2.     Cowitttntloiial    right    to    b«    heard    !■ 
defense,  grravamen  of  chargre  belngr  allegred 

^^.,.    .          ^         _^  ^          ,           ,.  false  character  of  publication  in  newspaper 

5, 6.  Jurisdiction  of  court  to  make  order  in  relating   to  evidence   In   case   on   trial   and 

contempt.                                              ^  wrongrful   intent  in  maklnsr  them  to  bring 

7.  Production  of  witnesses  may  be  waived,  court  Into  contempt  and  thus  interfere  with 

8.  Record  is  taken  as  true — On  application  orderly  administration  of  Justice.   Party  has 

for  certiorari.  right    to    show    that    publications    were    In 

o   Tl\»M  nf  ilAfADM  '*^*  *^"®'  *"^  ^^^  ™*^®  "^^^^  *"y  wrongful 

9.  Bight  of  defense.                 ,  ^   .  ^         .  intent,  and  it  is  error  to  refuse  to  permit 

10.  Supreme  court  is  not  precluded  from  in-  ^j^  ^^  ^^^^  ^^^^  effort— McClatchy  v.  8u- 

quinng.  perlor  Court,  119  Cal.  41«,  416,  39  L.  R.  A. 

11.  Truth  of  facts  published  may  always  be  691.  61  Pac.  696. 

proven  in  defense.  m     ^     ^        ^        ^            -^  ^     ..... 

-->    ^/ ^     .  X  X     .J     i.-     1  ••     CoMtempts  not  commmed  witkia  pres- 

12.  Utah  statute  identical.  e„^^  ^l  court.  Issue  is  made  up  by  answer. 

See.  ante.  8  1209  and  note.  witnesses  are  called  and  examined,  and  trial 
C.  C.  P.— 169 
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Is    had    as    Ih    other    cases. — ^In    matter    of' 
Buckley,  69  Cal.  1,  4,  10  Pac.  69. 

4.  Court  must  be  cleartr  satlsfted  of 
party**  soilt  before  adJudgrinsT  him  firuilty  of 
contempt — In  matter  of  Buckley,  69  Cal.  1, 
3,  4,  10  Pac.  69. 

5.  JvrisdlctioB  of  eonrt  to  make  order  to 
contempt  proceeding's  must  affirmatively  ap- 
pear.T— Overend  v.  Superior  Court,  1»1  CaL 
280,  286,  63  Pac.  872;  Rogers  y.  Superior 
Court,  145  Cal.  88,  91.  78  Pac.  844. 

6.  Statute  conferring  right  to  condemn 
citizen  without  opportunity  of  being  heard 
in  his  own  defense  would  be  violative  of 
constitution.  Judicial  department  has  no 
more  power  to  disregard  such  rules  of  law 
than  any  other  department  of  government. 
— McClatchy  v.  Superior  Court.  119  Cal.  413, 
420,  39  L.  R.  A.  691,  51  Pac.  696. 

7.  FrodnetloB  of  wttmeaaea  may  be  waived 

and  party  may  consent  to  try  case  on  evi- 
dence.— Roe  V.  Superior  Court,  60  Cal.  93,  94. 


8.  Record  Is  take*  as  tr«e— On  appliea- 
tlon  for  certiorari  to  set  aside  commitment 
for  contempt,  and  if  party  raises  objection 
in  supreme  court  that  witnesses  were  not 
examined,  and  record  is  silent  on  such  point, 
presumption  will  be  in  favor  of  judgment, 
and  if  contrary  is  fact,  it  must  be  corrected 
by   motion    or   suggestion    to   court    below.- 


Supreme  court  can  not  alter  record. — ^Roe  v. 
Superior  Court,  60  Cal.  93. 

tu  Rlvht  of  defeaae.  —  Proceedings  for 
contempt  will  be  annulled  on  certiorari 
where  party  has  been  denied  right  to  pre* 
sent  valid  defense. — ^McClatchy  v.  Superior 
Court,  119  Cal.  413,  421,  89  L.  R.  A.  691,  61 
Pac.  696. 


10.  supreme  eowrt  Is  sot  preel«4cd 
taqolrlas  whether  acts  charged  and  found 
to  have  been  done  really  constitute  con- 
tempt, although  superior  court  has  deter- 
mined that  averments  of  affidavit  on  which 
order  to  show  cause  was  based  were  true, 
and  that  commission  of  acts  alleged  in  af- 
fidavit constitute  contempt. — ^Ex  parte  Hen- 
shaw,  73  Cal.  486,  497,  15  Pac.  110. 

!!•  Tmtk  of  facts  piibliikcd  may  always 
be  piroTCB  la  defease,  and  publisher  has  ab- 
solute right  to  present  such  defense. — ^Mc- 
Clatchy V.  Superior  Court,  119  Cal.  413,  417, 
39  K  R.  A.   691,   51   Pac.   696. 

12.  Utak  statate  Ideatlcal. — Sections  33€( 
and  3367  of  Utah  are  identical  with  above 
section  and  section  1218.  post.  Held  that 
where  one  is  charged  in  affidavit  with 
criminal  contempt,  with  intent  to  interfere 
with  judicial  action,  burden  is  on  state  to 
show  such  intent. — ^Herald-Republican  Pub. 
Co.  ▼.  Lewis,  48  Utah  188,  129  Pac.  624.  631. 


§  1218.  JUDOIOSNT  AND  PENALTY,  IF  OXTILTY.  Upon  the  answer  and 
evidence  taken,  the  court  or  judge  must  determine  whether  the  person  pro- 
ceeded against  is  guilty  of  the  contempt  charged,  and  if  it  be  adjudged  that 
he  is  guilty  of  the  contempt,  a  fine  may  be  imposed  on  him  not  exceeding  five 
hundred  dollars  or  he  may  be  imprisoned  not  exceeding  five  days,  or  both. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  488  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  193,  held  unconstitutional,  see  history,  S  5  ante. 


CONTEMPT    OP    COTJBT  —  JUDGMENT 
AND  PENALTY,  WHERE  GUILTY. 

1.  Contempt  of  eourt  ia  public  offense. 

2.  Discretion  of  court — ^As  to  punishment. 

3.  Final  order  of  court — ^By  which  party 

is  adjudged  to  hsTC  been  guilty  of 
contempt. 

4.  Nuisance  —  Order  abating  —  Disobe- 

dience of  order — Contempt — Punish- 
ment. 

5.  Punishment    for    contempt  —  Absence 

from  jail  in  violation  of  law. 

6.  Same  —  Judgment   of  fine  —  Enforce- 

able by  execution  as  on  judgment  in 
civil  cases. 

7.  Same — Jurisdiction    of    court — Action 

must  be  commenced. 

8.  Same — Same — Court  exceeded  its  juris- 

diction, when. 

9.  Same — Same — Court  finding  that  party 

is  unable  to  pay  alimony. 

10.  Same — Same — ^Defendant  in  an  action 
for  divorce  —  Can  not  legally  be 
denied  process. 


11.  Same — Same — Hard  labor. 

12.  Same — Same  —  Imposition   of  fine  of 

five  hundred  dollars,  or  imprison- 
ment until  paid  at  rate  of  two  dol- 
lars per  day. 

13.  Same — Same— |fere  preponderance  of 

evidence — Not  sufiicient  to  warrant. 

14.  Same — Same — Order  for  imprisonment 

of  party  until  he  complies. 

15.  Same — ^Maximum    punishment — Consti- 

tutionality of  provision. 

16.  Same — Power  of  legislature. 
17-21.  Same— Begnlated  by  statute. 

See,  ante,  (  1209  and  note. 

Aa  to  eonatmetion  of  «■  Identleal  otatote 
ta  Utak,  see  Herald-Republlcan  Pub.  Co.  v. 
Lewis,  42  Utah  188,  129  Pac  628,  631. 

1.     Oontcnpt   of   court    la   paMIe   offenac, 

and  by  section  166  of  Penal  Code  is  ex- 
pressly declared  to  constitute  misdemeanor. 
It  none  the  less  is  a  criminal  offense  be- 
cause statute  authorizes  it  to  be  punished 
by  summary  proceeding's. — Ex  parte  Oouid. 
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59  Cal.  S60,  S61.  87  Am.  St.  Rep.  67,  21 
Lu  R.  A.  761,  88  Pao.  1112. 

2.     Dlaeretton  of  eo«rt— A«  to  punlahment. 

— Orderly  proceedlngrs  of  court  having  been 
'subjected  to  unseemly  interruption,  when 
only  quiestion  is  whether  offender  shall  be 
punished  by  fine  or  imprisonment  in  order 
to  vindicate  digrnity  of  tribunal  and  his  ex- 
ample to  others,  discretion  of  court  to  pun- 
ish or  condone  offense  is  absolute.  But  when 
rig-ht  of  party  can  only  be  secured  by  com- 
mitting- to  prison  contemner  of  lawful  or- 
ders of  court  until  he  offers  to  purge  him- 
self of  contempt,  exercise  of  power  to 
commit  becomes  obligatory.  In  auch  case 
"may"  means  "must,"  and  court  may  be 
compelled  by  mandamus  to  proceed  against 
offending  party  as  of  contempt. — Crocker  v. 
Conrey,  140  Cal.  218,  218,  73  Pac.  1006. 

Sa  Final  order  of  coart— By  whl^  party 
Is  sdJ«dKCd  to  hsve  bees  voUty  of  contempt 

should  always  show  upon  its  face  facts 
upon  which  exercise  of  power  is  based  and 
adjudication  made. — People  ex  rel.  Field  y. 
Turner,  1  Cal.  162,  166. 

4.  Nnlssnoe  —  Order  sbstlnc  *- Disobedi- 
ence of  order    Contempt— Fnnlshmcnt^ — The 

provisions  of  the  Red  Light  Abatement  Act 
authorising  the  punishment  as  for  contempt 
of  any  person  guilty  of  disobedience  of  the 
order  of  abatement,  or  of  the  permanent 
Injunction,  Is  not  void,  because,  In  point  of 
severity,  it  conftiots  with  the  above  code 
provisions,  which  fix  a  penalty  for  contempt 
generally. — ^People  ex  rel.  Bradford  v.  Bar- 
blere,  88  CaL  App.  770,  166  Pac.  818. 

5-  Pnnlshmcnt  for  contempt  ^  Absence 
f^om  Jail  In  violntlon  of  In^v  can  not  be  con- 
sidered as  having  been  spent  in  Jail  in  sat- 
isfaction of  Judgment,  which  requires  actual 
Imprisonment.  Sentence  of  court  being  that 
party  pay  fine  and  that  he  be  imprisoned  in 
county  Jail  until  such  fine  was  paid  at  pro- 
portion of  one  day  for  every  dollar  of  fine. 
Time  which  party  spends  free  from  con- 
finement under  order  of  court  and  upon 
undertaking  given  by  party  on  appeal  to 
supreme  court  in  said  Judgment  of  contempt 
w^ill  not  count  as  any  part  of  penalty. — Ex 
parte  Vance,  90  Cal.  208,  210,  18  L.  R.  A. 
674,  27  Pac.  209. 

4L  game  Jndgment  of  fln^— Enforceable 
by  ezccntlon  as  oin  Jod^ment  In  civil  caecst 

or  by  commitment  under  criminal  law.  A 
person  against  whom  Judgment  imposing 
line  and  imprisonment  until  it  Is  paid  has 
been  pronounced  has  privilege  of  either 
payiner  it  by  money  or  imprisonment.  If  he 
pays  money,  there  can  be  no  commitment. 
If  he  refuses  to  pay,  commitment  follows 
as  incident  to  Judgment  until  Judgment  has 
been  complied  with  according  to  law. — In 
matter  of  Tyler,  64  Cal.  484.  438.  1  Pac.  884. 
See  Bx  parte  Crittenden.  62  Cal.  684,  636;  Ex 
parte  Vance,  90  CaL  208,  210.  18  U  R.  A. 
674.  27  Pac.  209. 

7*  Saaie  —  Jnrlsdlctlon  of  conrt—- Action 
^nnt  be  commenced  in  order  that  court  may 
have  Jurisdiction  of  subject-matter,  and  or- 
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der  of  arrest  made  prior  to  filing  of  com- 
plaint is  void  for  want  of  Jurisdiction. — Ex 
parte  Cohen,  6  Cal.  818,  320,  321. 

8.  Same— Same — Court  exceeded  Its  Ju- 
risdiction when  requiring  party  to  deliver 
over  certain  books  and  papers  to  receiver 
where  uncontradicted  affidavit  of  party 
shows  it  was  not  in  his  power  to  so  deliver 
such  books  and  papers,  and  court  does  not 
find  that  party  had  such  power. — Ex  parte 
Cohen.  6  Cal.  318,  320. 

••  Same— Same — Conrt  findlnar  tbat  party 
Is  nnablc  to  psy  alimony,  and  that  he  had 
made  no  disposition  of  his  property  in  fraud 
of  his  creditors,  adjudging  party  guilty  of 
contempt  on  ground  that  court  had  allowed 
such  party  month  or  more  to  seek  employ- 
ment by  which  he  might  have  earned  money 
to  make  weekly  payments  of  alimony  as 
prescribed  in  said  order,  and  he  had  wholly 
failed  and  neglected  to  make  any  effort  to 
obtain  employment,  is  clearly  in  excess  of 
power  of  court. — Ex  parte  Todd,  119  Cal.  67, 
68,  60  Pac.  1071. 

10«  Same— Sam^— Defendant  In  an  action 
for  divorce  Can  not  legally  be  denied  pro- 
cess which  law  has  provided  for  procuring 
testimony  of  witnesses  residing  beyond  Ju- 
risdiction of  state  on  ground  that  he  has  not 
obeyed  order  of  court  requiring  him  to  pay 
plaintiff  her  costs  and  counsel  fees,  of  which 
certified  copy  was  delivered  him  in  state 
of  Missouri. — Johnson  v.  Superior  Court,  68 
Cal.  678,  679. 

11.  Same— Same— Hard  labor. — Judgment 
providing  for  imprisonment  at  hard  labor 
would  be  void.  Code  allows  Imprisonment  in 
county  Jail  until  fine  imposed  is  paid  or  sat- 
isfied by  imprisonment  or  otherwise,  but 
does  not  authorize  imprisonment  at  hard 
labor.— In  re  Fil  Ki,  jBO  Cal.  201,  208,  22  Pac. 
146. 

ISl  Same— Samc-^Imposltlon  of  fine  of 
five  bnndred  doUarst  or  Imprlaonmcnt  nntil 
paid    at    rate    of   two   dollars   per    day    for 

every  day's  imprisonment  is  within  Juris- 
diction of  court.  Imposition  of  fine  of  five 
hundred  dollars  exhausted  statutory  power 
of  punishment;  but  committal  was  not  addi- 
tional punishment;  it  was  simply  written 
mandate  or  process  by  which  court  under- 
took to  enforce  its  Judgment. — In  matter 
of  Tyler,  64  Cal.  434.  488,  1  Pac.  884. 

IS.  Same— Same— Mere  preponderance  ef 
evidence — Not  snfiiclcnt  to  warrant  inflic- 
tion of  so  serious  a  punishment  as  flne  or 
imprisonment  or  both.  There  is  no  rule  of 
law  of  this  state  authorizing  any  court  to 
flne  or  Imprison  person  on  mere  preponder- 
ance of  evidence  as  to  his  guilt.  Guilt  must 
be  established  by  clear  and  satisfactory 
proof,  and  generally,  if  not  always,  in  crim- 
inal cases,  beyond  reasonable  doubt.  It 
would  be  against  all  correct  rules  of  law 
and  principles  of  Justice  to  permit  guilt  on 
conviction  of  which  punishment  so  serious 
and  severe  may  follow  to  be  established  by 

less  than   clear  and   satisfactory   proof. ^In 

matter  of  Buckley,  69  Cal.  1.  8,  10  Pac  <9. 
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14.  8aiBC«— Same— Order  for  ImprlaoDineBt 
of  party  UBtll  he  complie*  with  order  of 
court  is  equivalent  to  sentence  of  imprison- 
ment for  life  in  case  where  party  Is  unable 
to  comply  with  direction  of  court,  and  is 
without  jurisdiction  of  court  to  malce. — Ex 
parte  Cohen.  6  Cal.  818.  820. 

15.  Same  ^  Maxlmam  punishment  —  Ck>n« 
atltntionalltr  of  prortaton. — The  provision 
of  the  above  section  limitingr  the  power  of 
a  court  to  punish  for  a  constructive  con- 
tempt to  a  fine  of  not  exceeding  Ave  hun- 
dred dollars,  or  imprisonment  not  exceed- 
ing live  days,  or  both  fine  and  imprisonment, 
is  not  unconstitutional  as  an  infringrement 
of  the  Inherent  power  of  a  court  to  punish 
for  contempt. — In  re  Oarner,  179  Cal.  409, 
177  Pac.  162. 

1<I.     Same  — Power    of    levlalatare. — It    is 

not  within  the  power  of  the  legrislature, 
whether  by  procedural  rules  or  the  inade- 
quacy of  the  penalty  fixed  to  substantially 
impair  or  destroy  the  implied  power  of  the 
court  to  punish  for  contempt,  yet  it  may 
provide  rules  of  procedure  and  fix  the 
maximum  penalty  which,  if  adequate  for 
the  purpose  desierned,  must  be  deemed  oper- 
ative in  controlling  the  action  of  the  court. 
— In  re  Garner,  179  Cal.  409,  177  Pac.  162. 

17.     Same  *•  RevnlatcA    hy    statate,    and 

punishment  is  limited  therein.  Courts  of 
equity  have  no  right  to  bring  parties  into 
contempt    for    disobedience    of    orders    or 


rights  to  which  said  parties  would  otherwise 
be  entitled. — Johnson  v.  Superior  Court,  €3 
Cal.  678,  679. 

18.  From  earliest  time  courts  of  eqnlty 
have  used  process  of  contempt  for  purpos*. 
of  compelling  party  to  pay  money  or  per- 
form some  pecuniary  obligation  which  he 
may  have  been  ordered  to  pay  or  perform 
by  decree  of  court  as  well  as  to  force  obedi- 
ence to  decree  directing  performance  of 
some  act  such  as  execution  of  deeds  or  de- 
livery up  of  documents. — Oalland  v.  Gal- 
land,  44  Cal.  475,  477,  18  Am.  Rep.  167. 

19.  Purpose  is  to  vindicate  dignity  and 
authority  of  court,  not  to  indemnify  plain- 
tiff for  any  damages  he  may  have  sustained 
by  reason  of  misconduct  of  party.  It  is  special 
proceeding,  criminal  in  character.  In  which 
state  is  real  party  or  prosecutor. — Ex  parte 
Gould,  99  Cal.  860,  862,  87  Am.  St.  Rep.  57. 
21  L.  R.  A.  751.  33  Pac.  1112. 

20.  Proceeding  is  criminal  or  quasi -crim- 
inal, and  punishment  may  be  fine  or  Im- 
prisonment or  both — punishment  appropri- 
ate to  criminal  offenses. — In  matter  of 
Buckley,  69  Cal.  1.  3,  10  Pac.  69. 

21.  Power  conferred  by  above  sections  Is 
not  affected  by  any  provisions  of  Penal  Code, 
and  power  to  punish  for  contempt  of  court, 
and  limitations  thereon  must  be  sought  else- 
where than  in  Penal  Code. — Ex  parte  Ab- 
bott. 94  Cal.  383.  334,  29  Pac.  622. 


§  1219.    IF  THE  CONTEMPT  IS  THE  OBIMISSION  TO  PERFORM  ANT 
ACT,   THE  PERSON  MAY   BE   IMPRISONED   UNTIL   PERFORMANCE. 

When  the  contempt  consists  in  the  omission  to  perform  an  act  which  is  yet  in 
the  power  of  the  person  to  perform,  he  may  be  imprisoned  until  he  have  per- 
formed it,  and  in  that  case  the  act  must  be  specified  in  the  warrant  of  com- 
mitment. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  489  Practice  Act. 


CONTEMPT    OP   COUBT— OMISSION    TO 

PEBFOBM— IMPRISONMENT  UNTIL 

PEBFOEMANCE. 

1.  Action  having  been  abated — Party  who 

has  refused  to  answer  questions. 

2.  Alimony — Party  may  be  imprisoned  until 

he  complies  with  order. 

3.  Same — ^Failure    to    pay   alimony   as    di- 

rected   bjr    court  —  Not    contempt    of 
court,  when. 

4.  Same  —  Selling    or    encumbering    home- 

stead. 

6.  Court  inflicting  fine  —  May  direct  that 
party  stand  committed  until  fine  be 
paid. 

6,7.  Court    not    finding    that    it    was   within 
power  of  party  to  comply. 

8.  Imprisonment  for  debt — In  civil  action. 

9.  Indefinite  imprisonment — ^Party  can  be. 

10.  Same — For  non-performance   of  an   im- 
possibility. 


11.  Same — Of   witness  for  refusing   to  an- 

swer question. 

12.  Judgment-debtor — Ability  to  pay — Com- 

mitment under  supplementaiy  proceed- 
ings. 

13.  Justices'  court. 

14.  Until  fine  is  "paid"  or  "satisfied." 
See,  ante.  8  1209  and  note. 


1.  Action  bsTlns  been  abated— Party-  irb* 
baa  rcfii««d  to  aaawer  qneatloaa  is  no  longrer 
in  position  to  answer  them,  and  order  of 
court  imprisoningr  such  person  until  he 
shall  have  complied  by  answering-  questions 
propounded  can  have  no  effect  after  action 
has  been  discontinued,  and  party  imprisoned 
is  entitled  to  be  released  on  habeas  corpus. 
If  party  should  signify  his  wiUing^ness  to 
answer,  he  could  not  do  so.  Court  could  not 
pursue    cause    abandoned    by    parties.     Law 

does  not  require  vain  act   to  be  done. Ex 

parte  Rowe,  7  Cal.  175,  177;  Ex  parte  Over- 
end.  122  Cal.  201,  203.  54  Pac.  740. 
2002 
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2.  Alimony— Partr  may  be  Imprlaoncd 
UBtll  be  compiles  with  order  of  court  pro- 
vided he  has  ability  to  comply.  If  It  is  not 
In  his  power  to  do  what  he  has  been  com- 
manded to  do,  he  can  not  be  confined  to  per- 
petual imprisonment  for  failure  to  perform 
an  impossibility.  This  being:  so  and  every 
court  being-  in  contempt  proceedings  court 
of  strictly  limited  Jurisdiction,  it  is  es- 
sential to  validity  of  Judgment  directing 
imprisonment  of  person  until  he  complies 
with  order  of  court  that  it  should  be  found 
that  he  is  able  to  comply. — Ex  parte  Silvia. 
123  Cal.  293.  294,  69  Am.  St.  Rep.  58.  56  Pad 
988. 


8.  Same— FailaTe  to  pay  alimoay  as  di- 
rected by  eoart^Not  coatempt  of  court 
wbea  it  is  not  within  power  of  party  so  to 
do,  and  order  adjudging  him  guilty  does 
not  change  case  by  reciting  that  party 
wilfully  refuses  to  pay.  Such  recital  is  not 
equivalent  to  showing  that  it  is  within  his 
ability  to  comply  with  order,  and  Imprison- 
ment for  debt  merely  is  not  permitted:  it  is 
only  allowed  as  punishment  for  commission 
of  some  crime  or  offense,  and  it  is  neither 
crime  nor  offense  to  refuse  to  comply  with 
order  of  court  when  it  is  not  within  power 
of  party  to  do  so. — In  re  Cowden,  139  Cal. 
244,  246.  78  Pac.  156. 

4.  Same— Selllas  or  encnmberlas  bome- 
atead  can  not  be  enforced  against  party  or- 
dered to  pay  alimony  in  divorce  proceedings 
pending  before  court,  and  if  he  is  unable 
otherwise  to  comply  with  order,  Judgment 
against  such  party  punishing  him  for  con- 
tempt is  unlawful,  and  party  will  be  released 
on  habeas  corpus. — Ex  parte  Silvia,  128  Cal. 
293.  294.  69  Am.  St.  Rep.  68.  66  Pac.  988. 

B.  Coart  Inllletlas  flae— -May  direct  tbat 
pnrty    ntand   coBimltted    until   fine    be   paid* 

although  there  is  no  specific  affirmative 
firrant  of  power  in  statute  to  make  such  di- 
rection.— Ex  parte  Crittenden,  62  Cal.  684, 
535;  Ex  parte  Robertson,  27  Tex.  App.  628. 
632.  11  Am.  St.  Rep.  211,  11  S.  W.  669. 

6.  Court  BOt  flndlns  tbat  It  was  wltbla 
vower  of  party  to  comply  with  certain  or- 
der to  deliver  over  certain  books  and  papers 
to  receiver  appointed  in  action,  and  uncon- 
tradicted affidavit  of  party  showing  that  it 
was  not  within  his  power,  order  of  court 
that  such  party  be  imprisoned  until  he  had 
complied  with  such  order  is  beyond  Jurisdic- 
tion of  court. — Ex  parte  Cohen,  6  Cal.  318. 
820. 

f.  Order  that  defendant  be  imprisoned 
until  he  has  paid  amount  ordered  to  be  paid 
is  improper,  unless  party  is  physically  able 
to  make  such  payment.  Imprisonment  is 
limited  to  five  days  (cone.  op.  by  Beatty, 
C.  J.). — Ex  parte  Todd,  119  Cal.  67,  68,  60 
Pac.  1071. 

8.  Imprfaioumcat  for  debt— In  dvll  ac» 
tloa»  except  in  cases  of  fraud,  is  forbidden 
by  constitution,  and  Judgment  in  contempt 
against  party  for  refusal  to  pay  rent  of 
mortgaged    premises    to    receiver,    pending 


foreclosure  suit  and  order  directing  him  to 
stand  committed  until  he  pay  rent,  would 
be  violative  of  provision  of  constitution  and 
void  if  rent  due  shall  be  regarded  as  debt 
and  it  is  so  regarded. — Knutte  v.  Superior 
Court.   134  Cal.  660,  661,   66  Pac.  876. 

0.     Indeflnlte  Imprisonment— -Party  can  be 

indefinitely  imprisoned  for  contempt  only 
under  above  section,  and  then  only  when 
contempt  exists  in  omission  to  perform  act 
which  la  yet  in  power  of  person  to  perform; 
he  can  not'  be  imprisoned  for  neglecting  or 
refusing  to  do  what  it  appears  is  out  of  his 
power  to  do.  Order  of  commitment  in  such 
case  would  be  void. — Ex  parte  Overend,  122 
Cal.  201,  203,  204,  54  Pac.  740. 

to.  Same  — For  noa-performaace  of  an 
Impossibility  can  not  be  allowed.  Above 
section  allows  party  to  be  punished  indefi- 
nitely only  when  contempt  consists  in  omis- 
sion to  perform  act  which  is  yet  in  his 
power  to  perform.  Order  of  commitment  is 
void  where  party  is  imprisoned  for  omit- 
ting to  do  that  which  is  out  of  his  power 
to  perform. — Ex  parte  Overend,  122  Cal.  201, 
20.4,   64  Pac.  740. 

11.  Same «— Of  witness  for  refualns  to 
aanw^er  question  would  not  be  authorised 
when  party  could  not  have  opportunity  to 
purge  his  contempt  by  answer,  and  dis- 
charge of  Jury  and  discontinuance  of  trial 
at  which  party  refused  to  answer  questions 
would  leave  no  opportunity  for  him  to 
purge  his  contempt. — Ex  parte  Overend,  122 
Cal.   201.   204,   54  Pac.   740. 

12.  Jadffment-debtor  —  Ability  to  pay^ 
Commitment  nader  aupplemeatary  proceed- 
lass. — In  a  case  in  which  the  court  has 
found  on  investigation  under  supplementary 
proceedings  that  a  Judgment-debtor  could 
perform,  and  for  that  reason  was  amen- 
able to  an  order  made  in  such  supplementary 
proceedings  directing  him  to  satisfy  the 
Judgment,  under  the  provisions  of  the  above 
section,  the  court  could  order  that  the  Judg- 
ment-debtor be  committed  to  the  custody 
of  the  sheriff  until  he  shall  have  complied 
with  the  order  directing  the  satisfaction  of 
the  Judgment. — Ex  parte  Myers,  46  Cal.  App. 
92,  188  Pac.  1006,  approving  doctrine  in  mat- 
ter of  Gutierrez.  46  Cal.  App.  94,  188  Pac. 
1004,  distinguishing  as  not  in  point  Ex  parte 
Overend,  122  Cal.  201.  54  Pac.  740. 

18.  Jnatlcea'  coart. — Above  section  is  ap- 
plicable to  proceedings  in  Justices'  courts. 
If  otherwise,  Justice  would  be  in  great 
measure  powerless  to  compel  obedience  to 
orders,  and  there  is  nothing  In  organization, 
powers,  and  course  of  proceeding  in  Jus- 
tices' courts  in  least  degree  incompatible 
with  exercise  of  such  power. — "Bx  parte  La- 
timer, 47  Cal.  181,  133. 

14.     Until  fine   la  ''paid'*  or  '^atlsfied."^ 

Judgment  for  contempt  that  party  be  fined 
one  hundred  dollars,  and  that  in  default  of 
payment  of  said  fine  he  be  imprisoned  in 
county  Jail  until  said  fine  be  paid,  such  im- 
prisonment not  to  exceed  one  day  for  every 
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twenty  dollars  that  shall  so  remain  unpaid  tioner  would  have  rigrht  to  dischargre  part 
is  valid,  although  word  "paid"  is  used  in-  of  fine  by  imprisonment  for  part  of  time. — 
stead    of   statutory    word    "satisfied/*   Peti-       Bx  parte  Krouse,  148  Cal.  232,  82  Pac  1048. 

§  1220.  IF  A  PABTT  FAIL  TO  APPEAB,  PBO0EEDINO8.  When  the  war- 
rant of  arrest  has  been  returned  served,  if  the  person  arrested  do  not  appear 
on  the  return  day,  the  court  or  judge  may  issue  another  warrant  of  arrest,  or 
may  order  the  undertaking  to  be  prosecuted,  or  both.  If  the  undertaking  be 
prosecuted,  the  measure  of  damages  in  the  action  is  the  extent  of  the  loss  or 
injury  sustained  by  the  aggrieved  party  by  reason  of  the  misconduct  for  which 
the  warrant  was  issued,  and  the  costs  of  the  proceeding. 

History:     Enacted  March  11,  1872,  re-enactment  of  f  491  Practice  Act. 

See,  ante,   5  1209  and  note. 

§1221.  ILLNESS  SUFFIOIENT  CAUSE  FOB  NONAPPEABANCE  OF 
PABTT  ABBESTED.  OONFINEIffEirr  T7NDEB  ABBESTS  FOB  CON- 
TEMPT.  Whenever,  by  the  provisions  of  this  title,  an  oflScer  is  required  to  keep 
a  person  arrested  on  a  warrant  of  attachment  in  custody,  and  to  bring  him 
before  a  court  or  judge,  the  inability,  from  illness  or  otherwise,  of  the  person 
to  attend,  is  sufficient  excuse  for  not  bringing  him  up ;  and  the  officer  must  not 
confine  a  person  arrested  upon  the  warrant  in  a  prison,  or  otherwise  restrain 
him  of  personal  liberty,  except  so  far  as  may  be  necessary  to  secure  his  per- 
sonal attendance. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  492  Practice  Act. 

See,  ante,  8  1209  and  note. 

§1222.  JUDGMENT  AND  0BDEB8  IN  SUCH  OASES  FINAL.  The  judg- 
ment and  orders  of  the  court  or  judge,  made  in  cases  of  contempt,  are  final  and 
conclusive. 

History:     Enacted  March  11,  1872,  re-enactment  of  the  first  portion 
of  S  493  Practice  Act. 

CONTEMPT   OP   COURT— JUDGMENTS  17, 18.  Review  of  decision. 

AND  ORDERS  IN.  19.  Supreme  court  has  no  jurisdiction  to 

1-  4.  Appeal  does  not  lie.  correct  errors. 

5.  Same  — Want   of    jurisdiction   to   ad-  ^*«'  *'>*«»  »  "<>«  «^nd  note. 

judge  party  guilty  of  contempt.  1.    Appeal    doe*    not    He    from    order   of 

6    Certiorari  lies.  ^°'"'^  adjudgring  party  suUty  of  contempt. 

In  some  cases  supreme  court  has  entertained 

7.  Fact  that  process  has  not  been  served      appeals  from  such  orders  where  questions  of 

by  proper  attorney.  Jurisdiction    were    Involved,    but    where   no 

8.  Habeas  corpus  lies.  question  of  that  kind  is  involved,  although 

it  is  manifest  that  orders  may  In  their  ef- 

9.  Same — Judgment  on  habeas  corpus  re-      fects  be  as  important  as  recovery  of  posses- 

manding  petitioner.  sion  of  land,  yet  It  must  be  held  that  appeal 

10.  Same— Jurisdiction.  ^'*"  ^^^  lie.— Larrabee  v.  Selby,  52  Cal.  B06. 


--*  a               -Kr          •           1     'i.'                     •  5^8 J  Tyler  v.  Connolly,  66  Cal.  28.  $1.  2  Pac 

11.  Same  —  Mere    irregularities    or    onus-  414 

sions. 

''-  •'"SLron""*''"^'  proceedings-  ,,J:  ^r^'nl^H^-^^t^i'l^t'-  "'" 

13.  Jurisdiction  will  be  presumed.  ^-    Litigant  has  no  appeal  from  action  of 

14.  Same -Court  may   determine  condn-  J^ff*  *."  '*^*"''?  ^*?  f^'if^"'  ""^  contempt. 
A«.  oaixiT:       vyuuxu   i>xa.j    kasjvx,     uao   wia^^u  Litiffant  may  uot  control  tWs  process,  whlcli 


sively. 

15.  Prohibition  lies.  which  is  to  be  invoked  or  not,  as  discretion 

16.  Remedy  of  party  proceeded  against.  of  court  may  dictate,  but  whloh  should  be 


is    designed    for    protection    of    court,    and 
c 
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employed  freely  where  interests  of  justice 
and  rigrhts  of  litigrants  demand  it.  Issuance 
of  contempt  proceeding's  lies  in  sound  dis- 
cretion of  court. — People  v.  Durrant/  11« 
Cal.  179,  209,  10  Am.  Crim.  Rep.  499,  48  Pac. 
75. 

4.  Section  is  not  intended  to  declare  ab- 
surdity that  Judgments  when  rendered  with- 
out Jurisdiction  may  not  be  annulled  by 
proper  proceeding.  To  give  effect  to  its 
language,    Judgments   and    orders    in   cases 

•  of  contempt  must  be  held  to  be  "final  and 
conclusive"  in  sense  that  ^ they  are  not  ap- 
pealable.— Huerstal  v.  Muir,  62  Cal.  479,  481; 
Dewey  v.  Superior  Court,  81  Cal.  64,  66,  22 
Pac.  333;  Frazer  v.  Lynch,  88  Cal.  621,  624, 

,26  Pac.  344;  Ex  parte  Clancy,  90  Cal.  653,  554, 
27  Pac.  411;  Natoma  Water  &  Min.  Co.  v. 
Hancock.  4  Cal.  Unrep.  529,  36  Pac.  100; 
Cosby  v.  Superior  Court,  110  Cal.  45,  68,  42 
Pac.  460;  People  v.  Kuhlman,  118  Cal.  140, 
•141,  60  Pac.  382;  Mott  v.  Clarke.  6  Cal.  Unrep. 
244,  56  Pac.  645. 

6.  Same— IMTaat  of  Ivrtodtctlon  to  adjudse 
party  svllty  of  contempt  does  not  give  right 
of  appeal. — ^Huerstal  v.  Muir,  62  Cal.  479, 
481;  Tyler  v.  Connolly,  65  Cal.  28,  32,  2  Pac. 
414. 

<L  Certiorari  lies  to  annul  contempt  or- 
der.— ^Huerstal  v.  Muir,  62  Cal.  479,  481. 

• 

T.  Fact  tkat  procemi  has  not  been  served 
by  proper  attorney  or  that  warrant  or  order 
upon  which  prisoner  has  been  arrested  is 
void  and  arrest  unlawful  will  not  render 
Judgment  void  and  subject  to  collateral  at- 
tack.— ^Ex  parte  Ah  Men,  77  Cal.  198,  201, 
11  Am.  St.  Rep.  268,  19  Pac.  380. 

8.  Habeas  eorpus  Ilea  to  annul  contempt 
order. — ^Huerstal  v.  Muir,  62  Cal.  479,  481. 


S.  Same  Judgment  on  babean  eorpna 
manding  petitioner  is  not  as  matter  of  law 
a  bar  to  subsequent  application  of  same 
kind  to  same  or  another  court,  and  it  cer- 
tainly can  not  have  such  effect  as  to  review 
of  contempt  proceedings.  Doctrine  of  res 
adjudicata  is  not,  in  absence  of  statutory 
provisions,  applicable  to  decision  of  court 
or  Judg'e  remanding  person  in  habeas  cor- 
pus proceedings. — Rogers  v.  Superior  Court, 
145  Cal.  88,  89,  78  Pac.  844. 

19,  Same--Jarladletlon  depending  on  fact 
that  It  is  litigated  in  suit  and  adjudged  in 
favor  of  party  averring  Jurisdiction,  then 
question  of  Jurisdiction  is  Judicially  de- 
cided, and  Judgment  record  is  conclusive 
record  of  Jurisdiction  until  set  aside  or  re- 
versed by  direct  proceeding.  —  Ex  parte 
Stemes,  77  Cal.  156,  168,  11  Am.  St.  Rep. 
251,  19  Pac.  275.  See  Romine  v.  Cralle,  83 
Cal.  482,  436,  487,  23  Pac.  625. 

11.  Same  — Mere  Irregularities  or  omls- 
■ionn  not  going  to  Jurisdiction  of  court  can 
not  be  taken  advantage  of  in  proceeding  by 
habeas  corpus  to  relieve  party  from  Judg- 
ment of  contempt. — Ex  parte  Fil  Ki,  79  Cal. 
584.    586,    21    Pac.    974. 


12.  Judgment  In  contempt  proeeedlni 
Conatmctlon. — This  provision,  being  special, 
controls  the  general  provision  of  section 
963.  ante,  making  an  appeal  possible  from 
any  special  order  made  after  final  Judgment. 
— <»ale  V.  Tuolumne  County  Water  Co.,  169 
Cal.  46,  145  Pac.  632. 

IS.  Jurisdiction  will  be  preanmcd« — Rec- 
ord being  silent  as  to  Jurisdiction. — Ex  parte 
Ah  Men,  77  Cal.  198.  202.  11  Am.  St.  Rep. 
»63,  19  Pac.  380.  -See  Roe  v.  Superior  Court. 
60  Cal.  93.  94;  White  v.  Superior  Court,  110 
Cal.  60,  65,  42  Pac.  480. 

Aa  to  Jnrladtctlon  of  anprcme  court  to 
correct  errora  of  law»  see  par.  19,  this  note. 

14.  Sam^— Court  may  determine  condu- 
■Ively  its  own  Jurisdiction  or  power  by  de- 
claring existence  of  facts  upon  existence  of 
which  its  Jurisdiction  depends. — Ex  parte 
Stemes,  77  Cal.  156,  163.  11  Am.  St.  Rep.  251. 
19  Pao.  275;  Ex  parte  Ah  Men,  77  Cal.  198, 
202,  11  Am.  St.  Rep.  263,  19  Pac.  880; 
The  '76  Land  &  Water  Co.  v.  Superior 
Court,  93  Cal.  139.  143,  28  Pac.  818;  Farmers* 
&  M.  BanksV.  Board  of  Equalization,  97  Cal. 
318.  328,  32  Pac.  312;  White  v.  Superior 
Court,  110  Cal.  60,  65,  42  Pac.  480;  Ex  parte 
Clark,  110  Cal.  405,  406,  42  Pac.  905. 

15.  Problbltlon  lies  to  arrest  proceedings 
of  court  about  to  punish  party  for  contempt 
in  certain  instances. — ^Huerstal  v.  Muir,  62 
Cal.  479,  481. 

IS.     Remedy  of  party  proceeded  agalnat. 

— Judicial  officer  about  to  exceed  his  Juris- 
diction by  trying  party  for  contempt  with- 
out legal  power  to  do  so,  party  threatened 
may  stay  proceedings  by  prohibition;  if  he 
actually  adjudges  one  guilty  of  contempt 
without  Jurisdiction,  his  Judgment  may  be 
annulled  by  certiorari;  if  Judgment  imposes 
imprisonment,  person  may  be  discharged  on 
habeas  corpus.  Remedy  of  party  in  each 
case  is  ample  by  resort  to  common  law  or 
statutory  writ. — Huerstal  v.  Muir,  62  Cal. 
479,  481;  Tyler  v.  Connolly,  65  Cal.  28,  82,  83, 
2  Pac.  414. 
See  pars.  6,  8-11,  15,  this  note. 

17.  Review  of  dedalon  adjudging  one 
guilty  of  contempt  may  be  had  by  writ  of 
certiorari. — ^Rogers  v.  Superior  Court,  145 
Cal.  88,  92,  78  Pac.  344. 

18.  Review  of  decision  of  court  adjudg- 
ing one  guilty  of  contempt  may  be  had  by 
habeas  corpus. — Rogers  v.  Superior  Court, 
145  Cal.  88,  89,  92,  78  Pac.  344;  Ex  parte 
Zeehandelaar,  71  Cal.  238,  239,  12  Pac.  259; 
In  re  Rogers,  129  Cal.  468,  469,  62  Pac.  47. 

10.  Supreme  court  baa  no  Jurladictlon 
to  correct  errora  of  law  or  fact  which  may 
have  been  committed  by  trial  court  in 
granting  restraining  order  when  matter 
comes  before  it  on  contempt  for  violating 
such  restraining  order.  Appeal  does  not  lie 
from  such  Judgment  of  contempt,  and  er- 
rors, therefore,  can  not  be  examined  on  such 
attempted  appeal. — Natoma  Water  &  MIn. 
Co.  V.  Hancock,  4  Cal.  Unrep.  529,  36  Pac 
100. 
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TITLE  VI. 

OP  THE  VOLUNTAEY  DISSOLUTION  OP  OOBPOEATIONS. 


S  1227.  How  dissolved. 

§  1228.  Application,  what  to  contain. 

S  1229.  Application,  how  signed  and  verified. 

I  1230.  Filing  application  and  publication  of 

notice. 
i  1231.  Objections  maj  be  filed. 


1 1332.  Hearing  of  application. 

1 1233.  Judgment-roll  and  appeals. 

§  1234.  Application  b^  savings  and  loan  so- 
ciety.   [Unclaimed  deposits.] 

i  1235.  Application  for  dissolution  of  trost 
company. 


§1227.    HOW  DISSOLVED.    A  corporation  may  be  dissolved  by  the  sn- 

perior  court  of  the  county  where  its  principal  place  of  business  is  situated, 

upon  its  voluntary  application  for  that  purpose. 

History:  Enacted  March  11,  1872;  amendment  approved  February 
25,  1878,  Code  Amdts.  1877-8,  p.  108;  Aijrll  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.).  p.  109. 


VOLUNTARY  DISSOLTJTION  OF  CORPO- 
RATION. 

1.  Ab  to  facts  required — ^Burden  of  proof. 

2.  Change  of  law — Constitutional  power. 
3y  4.  Constitutionality  of  statutes. 

5.  Construction    of    section  —  With    section 

362  of  Civil  Code. 

6.  Same— With  section  400  of  Civil  Code- 

Cumulative  remedy. 

7.  Contingent  liability. 

8.  Dissolution  for  purpose   of  reincorpora- 

tion in  another  state  —  Constitution- 
ality. 

9.  Same — New  corporation — Transfer  to  of 

property  of  former  corporation — 
Issuance  of  stock  therefor  by  trans- 
feree— ^Liability  of  stockholder. 

10.  Distribution  of  capital  stock. 

11.  Same — Shares  simply  represent,  what. 

12.  Same — Rights  of  directors  upon  involun- 

tary dissolution. 

13.  False  statement — In  application  for  dis- 

solution. 

■ 

14.  Payment  of   debts  on — ^Levy   of  assess- 

ment. 

1.  As  to  facta  reanired— Burden  of  proof. 

— Obviously  the  facts  required  to  be  stated 
in  the  petition  must  be  proved  otherwise  the 
court  would  be  without  the  power  or  Juris- 
diction to  decree  a  dissolution  and  the  bur- 
den of  proving  all.  the  facts  required  to  be 
set  forth  in  the  petition  is  on  the  corpora- 
tion.— In  re  Belfour,  14  Cal.  App.  261,  111 
Pac.    615. 

As   to   false  Btatcmeat  la  application  for 
TOlantary  dlsaolatloa*  see  par.  13,  this  note. 

2.  Chanire  of  law— Conatttntional  power. 

— Power  to  alter  all  laws  concerning  cor- 
porations reserved  by  section  1  of  article 
XII  of  the  constitution  becomes  a  part  of 


the  contract  of  every  stockholder  of  cor- 
porations organized  under  the  laws  of  this 
state,  and  therefore,  the  amendment  of  1»07 
to  above  section  providing  that  dissolution 
might  be  had  upon  a  vote  of  the  holders  of 
two-thirds  of  the  subscribed  capital  stock 
can  not  be  complained  of  by  one  who  be- 
came a  stockholder  prior  thereto  when  the 
law  required  the  consent  of  a  two-thirds 
vote  of  all  the  stockholders.— Matter  of 
Dissolution  of  College  Hill  Land  Assoc, 
157  Cal.  596,  698,  108  Pac.  681. 

a.  Conatltntionallty  of  atatntca.  —  Code 
provisions  as  to  dissolution  of  corporations 
are  not  unconstitutional  on  the  ground  that 
the  only  notice  is  by  publication,  and  the 
opportunity  of  creditors  to  recover  is  there- 
fore restricted,  and  the  obligation  of  con- 
tracts impaired. — Crossman  v.  Vivienda  Wa- 
ter Co.,  160  Cal.  679,  89  Pac.  385. 

4.  Where  the  proceedings  are  in  full  ac- 
cord with  the  provisions  of  the  code,  an  al- 
leged false  statement  that  all  claims  and 
demands  have  been  satisfied  and  discharged 
does  not  go  to  the  Jurisdiction  of  the  court 
to  decree  dissolution,  but  is  solely  a  ques- 
tion of  fact  for  the  determination  of  the 
court. — Crossman  v.  Vivienda  Water  Co  150 
Cal.  678,  89  Pac.  385. 

5.  Conatmctlon  of  section— -With  aeeHoa 
sea  of  Civu  Code-— The  mere  fact  that  the 
method  provided  herein  is  another  and  bet- 
ter method  than  that  fixed  by  section  862 
of  the  Civil  Code  can  not  prevent  the  con- 
struction given  in  the  opinion  of  this  case 
to  section  362.— Tognazzini  v.  Jordan.  165 
Cal.  19,  Ann.  Cas.  1914C.  665,  130  Pac.  879. 

e.  Same — ^Wlth  section  400  of  Cirll  Code 
— Camnlatlve  remedy.— The  remedy  afforded 
by  section  400  of  the  Civil  Code  is  cumula- 
tive to  that  provided  by  above  section.— In 
re  Belfour.  14  Cal.  App.  261,  111  Pac.  616. 

7.  Contingent  UabtUty  which  will  crys- 
tallize   into    an    unconditional    enforceable 
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rig^ht  Is  sufficient  to  interrupt  the  dissolu- 
tion.— In  re  Belfour,  14  Cal.  App.  261,  111 
Pac.  616. 

8.  DlMiolutloB  for  purpose  of  re-lncor^ 
poratloB  In  another  Btatc— Conatltntlonallty. 

— When  the  disincorporation  of  a  corpora- 
tion has  been  accomplished  the  corporation 
is  dead,  and  the  "rlgrht,  title,  and  interest" 
of  a  dead  corporation  can  not  be  trans- 
ferred anywhere.  The  fact  that  the  same 
Individuals  who  comprise  the  officers  and 
directors  of  the  corporation  seeking:  disso- 
lution may  hereafter  gro  to  another  state, 
and  under  the  laws  of  such  other  state  that 
may  believe  more  freedom  of  action  will 
be  srlven  to  them,  while  one  of  such  parties 
may  not  approve  of  that  course,  still  it  is 
a  violation  of  no  law  and  is  but  the  exer- 
cise of  a  right  guaranteed  under  the  consti- 
tution of  the  United  States. — Dammann  y. 
Hydraulic  Clutch  Co.,  45  Cal.  App.  611,  187 
Pac.   1069. 

9.  S«nie*->NeiT  corpomtloii— -Transfer  to 
of  property  of  former  eorpomtlon-— Issuance 
of  stock  therefor  by  transferee — Liability 
of  stockholder. — In  an  action  to  recover 
Judgment  upon  the  statutory  liability  of 
certain  stockholders  of  a  corporation  in  a 
case  in  which  a  former  corporation  had 
been  voluntarily  dissolved  and  another  cor- 
poration was  formed  and  became  the  suc- 
cessor in  business  of  the  first  corporation 
taking  over  all  its  property,  the  defendant 
stockholder  can  not  question  the  validity 
of  a  transaction  between  the  present  cor- 
poration and  its  corporate  predecessor  in 
business,  by  the  terms  of  which  the  assets 
and  business  of  the  first  corporation  were 
taken  over  by  the  second  and  existing  cor- 
poration and  the  stock  in  the  new  corpora- 
tion issued  to  the  stockholders,  although 
the  transaction  was  in  violation  of  section 
309  of  the  Civil  Code  and  of  the  above  and 
following  sections  to  and  including  section 
1232,  post. — Huey  v.  Paterson,  87  Cal.  App. 
335,  174  Pac.  939,  basing  holding  upon  doc- 
trine in  O'Dea  v.  Hollywood  Cemetery  As- 
soc, 154  Cal.  63,  67,  97  Pac.  1. 

10.  DIatrlbvtIoa    of    capital    stock. — The 

method  prescribed  by  the  code  for  the  dis- 
solution of  a  corporation  is  exclusive,  and 
there  can  be  no  distribution  of  its  capital 
stock  under  any  other  circumstances. — Kohl 
V.  Lllienthal,  81  Cal.  378,  386,  387,  20  Pac. 
401,   6  L.  R.  A.  620.  22  Pac  689. 

11.  Same— ^'Shares   simply   represent   the 

proportion  to  which  the  respective  share- 
holders,  who   may   be   such   at   the   date   of 


distribution,  are  severally  entitled  in  the 
distribution  of  profits  arising  from  the  cor- 
porate business,  which  may  be  made  from 
time  to  time,  and  in  the  final  distribution  of 
the  estate  of  the  corporation,  when  from  any 
cause  it  shall  cease  to  exist,  and  its  estate 
shall  have  been  fully  administered.  This 
event  may  happen  at  the  expiration  of  the 
term  of  its  corporate  existence,  or  It  may  be 
accomplished  earlier  with  the  consent  of  the 
holders  of  two-thirds  of  its  shares,  and  upon 
the  Judgment  of  a  court  of  competent  juris- 
diction."—Kohl  v.  Lllienthal,  81  Cal.  878, 
386,  6  L.  R.  A.  620,  20  Pac  301,  22  Pac.  689. 

12.  Same— Rights  of  directors  upon  In- 
volnntary  dlssolutlOB.^ — Under  sections  400, 
666,  ante,  both  of  which  refer  to  involuntary 
as  well  as  voluntary  dissolutions  of  corpora- 
tions, the  administration  and  distribution 
of  the  assets  of  a  dissolved  corporation  are 
left,  as  a  rule,  to  the  directors  in  office  at 
the  date  of  dissolution,  though  such  disso- 
lution be  upon  Judgment  of  forfeiture;  and 
the  appointment  of  a  receiver  is  an  excep- 
tion, to  be  made  only  in  cases  of  neglect 
of  duty  or  abuse  of  power  by  the  directors, 
when  required  for  the  protection  of  the 
rights  of  a  creditor  or  stockholder. — Have- 
meyer  y.  Superior  Court.  84  Cal.  327.  385.  IS 
Am.  St.  Rep.  192,  10  L.  R.  A.  627,  24  Pac. 
121. 

18.  False  statement-— In  application  for 
dissolution^ — False  statement  In  application 
that  all  claims  had  been  satisfied  and  dis- 
charged, is  not  ground  for  collateral  attack 
upon  the  order  of  dissolution  In  an  action 
by  a  creditor  to  enforce  a  claim  against  the 
dissolved  corporation.  In  which  it  Is  not 
sought  directly  to  set  aside  the  decree  of 
dissolution  on  the  ground  of  fraud. — Cross- 
man  V.  Vivlenda  Water  Co.,  160  Cal.  579,  89 
Pac   336. 

As  to  stateascnt  required  and  burden  of 
proof,  see  par.  1,.  this  note. 

14.  Payment  of  debts  on—Levy  of  assess- 
ment.— The  method  by  which  a  corpora- 
tion may  wind  up  Its  affairs  is  provided 
under  the  above  section  and  section  1228, 
post,  which  provides,  as  a  legal  prerequi- 
site to  winding  up  the  affairs  and  dissolv- 
ing the  corporation  that  the  debts  of  such 
corporation  be  paid,  and,  where  it  is  neces- 
sary to  do  so,  an  assessment  may  be  levied 
for  that  purpose  under  the  provisions  of 
section  331  of  the  Civil  Code. — Dammann  v. 
Hydraulic  Clutch  Co.,  45  Cal.  App.  511,  187 
Pac.  1069. 


§  1228.  APPLICATION,  WHAT  TO  CONTAIN.  The  application  must  be 
in  writing,  and  must  set  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members  called  for  that  purpose, 
the  dissolution  of  the  corporation  was  resolved  upon  by  a  vote  of  two-thirds 
of  the  members  or  of  the  holders  of  two-thirds  of  the  subscribed  capital  stock ; 
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2.  That  all  claims  and  demands  against  the  corporation  have  been  satisfied 

and  discharged. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  194,  held  uncon- 
stitutional, see  history,  §  5  ante;  amendment  approved  March  16, 
1907,  Stats,  and  Amdts.  1907,  p.  318,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  486. 

§1229.  APPLICATION,  HOW  SIGNED  AND  VERIFIED.  The  applica- 
tion must  be  signed  by  a  majority  of  the  board  of  trustees,  directors,  or  other 
officers  having  the  management  of  the  affairs  of  the  corporation,  and  must  be 
verified  in  the  same  manner  as  a  complaint  in  a  civil  action. 

History:     Enacted  March  11,  1872. 

§1230.    FILINO  APPLICATION  AND  PUBLICATION  OF  NOTICE.    Upon 

the  filing  of  the  application,  the  clerk  must  give  notice  of  the  same  for  such 

time  as  the  court  may  order,  but  not  less  than  thirty  nor  more  than  fifty  days, 

by  publication  in  some  newspaper  published  in  the  county;  or  if  there  be  no 

newspaper  published  therein,  then  by  notices  posted  in  three  of  the  principal 

public  places  in  the  county. 

History:  Enacted  March  11,  1872;  amendment  approved  February 
25,  1878,  Code  Amdts.  1877-8,  p.  108;  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  109;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  194,  held  unconstitutional,  see  history, 
§  5  ante;  amendment  approved  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.  318,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  485. 

§  1231.  OBJECTIONS  MAY  BE  FILED.  At  any  time  before  the  expiration 
of  the  time  of  publication,  any  person  may  file  his  objections  to  the  application. 

History:     Enacted  March  11,  1872. 

§  1232.  HEABINO  OF  APPLICATION.  After  the  time  of  publication  has 
expired,  the  court  may,  upon  five  days'  notice  to  the  persons  who  have  filed 
objections,  or  without  further  notice,  if  no  objections  have  been  filed,  proceed 
to  hear  and  determine  the  application,  and  if  all  the  statements  therein  made 
are  shown  to  be  true,  must  declare  the  corporation  dissolved. 

A  certified  copy  of  the  decree  and  order  of  the  court  dissolving  the  corpora- 
tion must  be  filed  in  the  office  of  the  secretary  of  state. 

History:  Enacted  March  11,  1872;  amendment  approved  February 
25,  1878,  Code  Amdts.  1877-8,  p.  108;  amendment  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  744,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  485. 

An  to  Botlce«t  meririee  of,  etc.,  see,  ante,  9S  1010  et  seq.  and  notes. 

§  1233.    JUDOMENT-EOLL  AND  APPEALS.    The  application,  notices,  and 

proof  of  publication,  objections  (if  there  be  any),  and  declaration  of  dissoln- 

tion,  constitute  the  judgment-roll ;  and  from  the  judgment  an  appeal  may  be 

taken,  as  from  other  judgments  of  the  superior  courts. 

History:  Enacted  March  11,  1872;  amendment  approyed  February 
25,  1878,  Code  Amdts.  1877-8,  p.  108;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  109. 

As  to  appeals  to  svpreme  court*  see,  ante,  SS  968-966  and  notes 
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§  1234.  APPLICATION  BY  SAVINGS  AND  LOAN  SOCIETT.  [XTN- 
CLAIMED  DEPOSITS.]  If  the  applicant  is  a  savings  and  loan  association,  or 
engaged  in  the  business  of  receiving  money  on  deposit,  and  there  is  any  un- 
claimed deposit  or  dividend  in  its  hands  belonging  to  a  person  whose  where- 
abouts are  unknown  to  the  trustees,  directors,  or  other  officers  presenting  the 
application,  the  application  must  set  forth  the  name  of  the  person  making  such 
deposit,  or  entitled  to  such  dividend,  the  time  when  such  deposit  was  made  or 
dividend  declared,  the  residence,  if  known,  of  such  person  at  the  time  of  such 
deposit,  the  amount  of  such  deposit  or  dividend,  and  the  fact  that  the  where- 
abouts of  such  person  are  unknown.  The  same  facts  must  be  stated  in  the 
notice  of  the  application  given  by  the  clerk. 

[Proceedings.]  If,  at  any  time  before  the  expiration  of  the  time  of  publi- 
cation, any  person  files  a  claim  to  such  deposit  or  dividend,  the  court  must,  at 
the  hearing  and  upon  five  days'  notice  to  him,  hear  and  determine  his  claim, 
and,  if  such  claim  is  established,  order  such  money  to  be  paid  to  him.  All 
such  deposits  or  dividends  not  so  claimed,  or  as  to  which  no  claim  shall  be 
established,  must,  upon  order  of  the  court,  be  paid  into  the  state  treasury, 
accompanied  with  a  copy  of  the  order,  which  must  set  forth  the  facts  herein- 
before required  to  be  stated  concerning  such  deposits  or  dividends ;  and,  upon 
production  of  the  treasurer's  receipt  for  such  payment,  the  court  may  proceed 
to  declare  the  corporation  dissolved  as  in  other  cases. 

All  unclaimed  deposits  and  dividends  so  paid  into  the  state  treasury  must 

be  received,  invested,  accounted  for,  and  paid  out,  in  the  same  manner  and  by 

the  same  officers  as  is  provided  by  law  in  the  case  of  escheated  estates,  and  in 

section  twelve  hundred  and  seventy-two. 

History:  Enactment  approved  February  25,  1897,  Stats,  an^d  Amdts. 
1897,  p.  88;  amendment  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  194,  held  unconstitutional,  see  history, 
I  5  ante;  amendment  approved  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.  318,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  486. 


VOLUNTARY     DISSOLUTION— SAVINGS 
A^STD  LOAN  SOCIETY. 

1.  Construction  of  section — ^With  section   15 

of  Bank  Act. 

2.  Same — ^Purpose  in  summaiy  taking  over. 

1.      COBStmCtlOB   of  BCCtlOB^-Wlth   sectlOB 

16  of  Bulk  Act^^-Section  16  of  the  Bank  Act 
does  not  contemplate  any  changre  in  the 
ownership  of  funds,  but  purports  to  deal 
with  possession  only,  and  to  leave  the  mat- 
ter of  their  ultimate  ownership  to  be  de- 
termined by  such  subsequent  proceedingrs  as 
are  provided  througrh  the  reference  In  the 
section  to  the  provisions  of  above  section, 
which  latter  section  provides  a  procedure 
for  the  disposition  of  deposits  in  savlngrs 
banks    in    process    of   liquidation    and    em- 


braces such  notice  to  the  owners  of  such 
deposits  as  will  clearly  satisfy  the  consti- 
tutional requirements  as  to  due  process  of 
law. — State  v.  Security  Savlngrs  Bank  (un- 
reported), 20  Cal.  App.  Dec.  169,  164  Pac. 
1070. 

2.  Same  —  Purpose  In  anmiiiary  taking 
over. — The  only  purpose  and  effect  In  pro- 
viding' for  the  summary  taking  over  of  un- 
claimed deposits  by  the  state  treasurer  Is 
to  merely  work  a  temporary  change  In 
their  possession  until  such  time  as  they 
may  be  claimed  by  their  owners,  or  as  the 
more  ample  procedure  for  their  ultimate 
disposition  outlined  In  above  section  can 
be  set  in  motion  (unreported). — State  v. 
Security  Savings  Bank,  20  CaL  App.  Dec. 
169.  164  Pac.  1070. 


§1236.    APPLICATION  FOB  DISSOLUTION  OF  TSUST  COMPANIES. 

If  the  applicant  is  a  trust  company  as  defined  by  the  bank  act  the  application 
must  be  in  writing  and  signed  and  verified  as  in  this  title  provided,  and  need 
set  forth  only  that  at  a  meeting  of  the  stockholders  called  for  that  purpose  tha 
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dissolution  of  the  corporation  was  resolved  upon  by  a  vote  of  the  holders  of 
two-thirds  of  the  subscribed  capital  stock ;  that  all  the  debts  of  the  corporation 
have  been  paid  and  that  the  applicant  has  either  executed  or  been  discharged 
from  all  court  trusts,  as  defined  by  said  bank  act,  theretofore  accepted  by  it. 
The  application  shall  request  that  the  applicant  be  discharged  as  trustee  from 
all  of  its  trusts. 

[Schedule  showing  additional  matters.]  There  shall  be  attached  to  said 
application  a  schedule  showing,  wherever  possible,  the  name  or  names  of  the 
trustor  or  trustors,  and  the  name  or  names  of  the  beneficiary  or  beneficiaries, 
and  a  description  of  the  property  of  each  trust  of  which  the  applicant  is  trustee. 

[Order  to  show  cause.]  Upon  the  filing  of  the  application,  the  court  shall 
make  an  order  setting  forth  the  filing  of  the  application  and  the  name  of  the 
corporation  by  which  it  is  filed,  and  directing  all  persons  interested  in  said 
matter  to  appear  before  the  court  at  a  time  and  place  specified  not  less  than 
four  nor  more  than  eight  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  the  application  shall  Aot  be  granted. 

[Publication.]  A  copy  of  the  order  to  show  cause  must  be  published  for 
four  successive  weeks  in  some  newspaper  of  general  circulation,  to  be  desig- 
nated in  the  order,  printed  in  the  county,  if  a  newspaper  be  printed  therein, 
or  if  no  newspaper  be  printed  in  the  county,  a  copy  of  such  order  to  show 
cause  shall  be  posted  by  the  clerk  of  the  court  in  three  of  the  most  public 
places  in  the  county  in  which  the  court  is  held  for  a  like  period.  Proof  must 
be  made  to  the  satisfaction  of  the  court  of  such  publication  or  posting  at  the 
time  of  hearing  of  the  application. 

[Hearing.]  Such  application  must  be  heard  at  such  time  as  the  court  may 
appoint,  and  objections  may  be  filed  by  any  person  who  can  in  such  objections 
show  to  the  court  good  grounds  therefor.  Upon  the  hearing  the  court  may 
examine  on  oath  any  of  the  applicants,  remonstrators,  or  other  persons  touch- 
ing the  application. 

[Designation  of  trustee  upon  dissolution.]  The  court  may  by  decree  dis- 
charge the  applicant  as  trustee  from  all  of  its  trusts  and  declare  it  dissolved, 
and  appoint  a  person  or  persons,  natural  or  corporate,  duly  qualified  to  accept 
and  administer  trusts  under  the  laws  of  the  state  of  California,  to  be  desig- 
nated by  the  court  and  named  in  the  decree,  trustee  or  trustees  of  said  trusts 
in  the  place  of  and  instead  of  the  applicant.  If,  however,  at  the  time  of  the 
hearing,  the  trustor  and  all  of  the  beneficiaries  under  any  particular  trust, 
nominate  a  person  or  persons,  natural  or  corporate,  duly  qualified  to  accept 
and  administer  trusts  under  the  laws  of  the  state  of  California,  to  act  as  trustee 
or  trustees  of  such  trust,  then  such  nominated  person  or  persons  shall  be 
appointed  trustee  or  trustees  of  such  trust  in  place  of  and  instead  of  the  appli- 
cant for  dissolution. 

[Section  2287  Civil  Code  not  applicable.]  The  provisions  of  section  two 
thousand  two  hundred  eighty-seven  of  the  Civil  Code  shall  not  be  applicable  to 
any  proceeding  pursuant  to  the  provisions  of  this  section.  Thereupon  the 
applicant  shall  be  discharged  as  trustee  from  all  of  its  trusts,  and  the  person 
or  persons,  trust  company  or  trust  companies,  appointed  in  its  place  and  stead 
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shall  be  trustee  or  trustees  of  each  and  every  of  said  trusts  respectively,  to 
administer  the  said  trusts  for  fees  not  exceeding  those  agreed  to  be  paid  to 
the  dissolved  trust  company.  A  certified  copy  of  decree  of  the  court  must  be 
filed  as  is  provided  on  dissolution  of  other  corporations. 

[Judgment-roll.]  The  application  with  its  accompanying  schedule,  the  order 
to  show  cause,  proofs  of  publication  or  posting,  objections,  if  there  be  any, 
nominations,  if  there  be  any,  and  the  decree  shall  constitute  the  judgment-roll, 
and  from  the  judgment  an  appeal  may  be  taken  as  from  other  judgments  of 
the  superior  court. 

[Disposition  of  funds.]  The  state  treasurer,  or  other  state  officer  or  official 
having  charge  or  custody  of  any  securities,  deposits  or  funds  belonging  to  such 
corporation  shall  return  all  of  the  same  to  the  directors  of  the  corporation  dis- 
solved, or  to  such  other  persons  as  may  be  appointed' by  the  court  to  wind  up 
the  affairs  of  such  corporation,  when  furnished  with  a  certified  copy  of  the 
decree  of  the  court,  dissolving  such  corporation. 

History:    Enactment  approved  June  1,  1915*  Stats,  and  Amdts.  1916, 
p.  1072.    In  effect  August  8,  1916. 
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TITLE  VII. 

OF  EMINENT  DOMAIN. 


1 1237.    Eminent  domain  downed. 

S  1238.  Purposes  for  which  it  maj  be  ex- 
ercised. 

1 1239.     Estates  subject  to  public  use. 

S 1240.    Private    property    defined.      Classes 
enumerated. 

§  1241.  Facts  necessary  to  be  found  hj  court 
before  condemnation. 

1 1242.  Parties  may  make  location.    May  en- 

ter to  make  surveyB. 

1 1243.  Jurisdiction  in  superior  court. 
%  1244.  •  The  complaii^t  an^  its  contents. 

1 1245.  Summons,  what  to  contain.  How  is- 
sued and  served. 

§1246.     Who  may  defend. 

S  1247.  Court  shall  have  jurisdiction  to  regu- 
late the  mode  of  making  crossings 
or  of  enjoying  a  common  lise. 

1 1247a.  Court  may  regulate  the  removing  of 
structures. 

§  1248.    Court  or  jury  to  assess  damages. 

1 1248a.  Bemoval  of  railroads,  etc.,  from  right 
of  way  taken  for  roads. 


S  1249.  The  date  with  respect  to  which  eom- 
pensation  shall  be  assessed,  and 
the  measure  thereof. 

S 1250.  New  proceedings  to  cure  defective 
title. 

1 1251.  Payment  of  damages  assessed.  [Time 

of.] 

1 1252.  Damages,  to  whom  paid. 

§  1253.  Final  order  of  condemnation,  what 
to  contain.    When  filed,  title  vests. 

fi  1254«    Putting  plaintiff  in  possession. 

1 1255.  Costs  may  be  allowed,  apportionment 
thereof. 

1 1255a.  Abandonment  of  condemnation  pro- 
ceedings. 

§  1256.    Rules  of  practice. 

§  1257.     New  trials  and  appeals. 

§,X25$.  When  title  takes  effect,  and  constme* 
tion  of. 

§  1259.    When  title  takes  effect. 

§  1260.     Construction. 

§  1261.    Pending  proceedings  not  affected. 

§  1262.     Eules  of  practice. 

1 1263.     Exceptions. 

§  1264.  Preference  of  proceedings  over  other 
civil  actions. 


§  1237.    EMINENT  DOMAIN  DEFINED.    Eminent  domain  is  the  right  of 

the  people  or  government  to  take  private  property  for  public  use.    This  right 

may  be  exercised  in  the  manner  provided  in  this  title. 

Hittory:     Enacted  March  11,  1872. 

EMINENT  DOMAIN— PRELIMINABY 
ANNOTATION. 


1.  Abandonment  of  the  enterprise  by 
plaintiff. 

2-  5.  Appeal — Supersedeas — ^Rights  of  ap- 
pellant. 

6.  Same — ^Beview  of  verdict — Objection 

not  raised  below. 

7.  Same — ^Bights  of  mortgagee. 

8.  Authority  to  maintain. 

9.  Canals,  reservoirs,  etc. 

10.  Complaint    in,    sufficiency   of — Alle- 

gation as  to  prior  selection. 

11.  Same — Allegation  of  use,  and  neces- 

sity of  taking. 

12- 15.  Condemnation  —  As    to    proceedings 
generally. 

16.  Same — Clearly   for   public   use   con- 

clusive. 

17.  Same — Final  decree  only  after  com- 

pensation. 

18.  Same — Bight  in  artificial  or  natural 

person. 

19.  Conditional   dismissal. 

20.  Constitution — ^Extends  common  pro- 

vision. 


21.  Constitutionality  —  Of  section  1249, 
post. 

22,23.  Same— Of  section   1254,  post— Pre- 
ascertainment  of  damages. 

24.  Construction  of  eminent  domain  law 

— ^As  to  rule  of  strict  construction. 

25.  Same — Of  section  1251,  post — ^Final- 

ity of  judgment 

26.  Same — Of  section   1254^  post,  with 

section  949,  ante. 

27-  31.  Costs— Provided  for  in  section  1255, 
post. 

32,33.  Same  —  Attorney's    and    engineer's 
fees. 

34.  "Damaged"  —  Superadds   guaranty 

of  former  constitution. 

35.  Damages  —  Compensatory  —  Con- 

struction of  statute. 

36.  Same — Burden  of  proof  is  upon  de- 

fendant. 

37.  Same — Caused   by  temporary  use — 

When  property  not  finally  taken— 
Ascertainment  of  by  court. 

38.  Same  —  Measure  of  damages  —  As- 

sessed valuation. 

39,40.  Same— Same— Market    Tains-- How 
determined. 
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41.  Same — Same — ^Method   of   determin- 

ing yalue  of  propertj  taken. 

42.  Same — Onlj  for  special  injury. 
43..  Same — Rule  of  damages. 

44.  Same — Speculative   damages. 

45|46.  Deposit  to  cover  damages  —  In  the 
event  the  property .  is  not  finally 
taken. 

47.  Determination  of  demand — ^Not  sub- 

ject to  collateral  attack. 

48.  Differentiation  of  proceedings  frOm 

other  actions. 

49.  Same — An  attribute  of  sovereignty. 
50-52.  Dismissal  after  judgment. 

53.  Drainage. 
54,55.  Electric  power  lines. 

56.  Exercise  of  power  of  —  Delegation 

from  state. 

57.  Same — Statutory   provision  —  *'Any 

person^'  construed. 

58.  Execution  on. 

59, 60.  Extent  of  user — In  general. 

61.  Same  —  Unnecessary   waste   not  al- 

lowed. 

62.  Foreign  corporation — ^Bight  to  exer- 

cise power  of. 

63.  Preight-house  —  Condemnation    of 

land  for. 

64.  Future  needs. 

65.  Highways. 

66,67.  Judgment  and  appeal. 

68.  Same — Value  of  leasehold. 

69.  Jurisdiction  of  superior  court — ^Pro- 

hibition. 

70.  Same — Same — Prior  public  use. 

71.  Leasehold — ^Yalue  of. 

72,73.  Legislature  determines  what  is  pub- 
uc  use. 

74-  76.  Necessity  for  taking  —  Burden  of 
proof. 

77.  Not  bar  to  further  condemnation. 

78.  Order  of  proof. 

79.  Owner  may  contest  the  right. 

80, 81.  Particular  uses — Canals  and  ditches. 

82.  Same — Same— Sale  of  water  to  pub- 

lic. 

83.  Place  of  triaL 

84.  Private   use   shown  —  Condemnation 

denied. 

85, 86.  Proceedings  to  take  and  assess  prop- 
erty— Statutory  provisions. 

87.  Same — Defenses  —  Future    possibili- 
ties. 

88,89.  Same — Parties  defendant  to  action. 

90.  Same — Pleading — ^Description  of  ter- 

ritory. 

91.  Same — ^Bight  to  intervene — Adverse 

claimant  to  defendant. 

92.  Same — ^Yalue  of  land. 
93,94.  Same — ^Variance  immaterial. 


95,96.  Same  —  Verdict  —  Interest  of  each 
defendant. 

97.  Prior  necessary  public  use — ^Use  in 

common. 

98.  Property  subject  to  appropriation — 

Submerged  lands. 

99.  Public  highway — ^Demand  for,  legis- 

lative matter. 

100.  Public  property  subject  to  use. 

101.  Public-service    corporation  —  As    to 

right  to  exercise  power  of. 

102.  Same — Actually  engaged  in  render- 

ing public  service,  not  required. 

103, 104.  Same — Complaint   in    condemnation.' 

105.  Public  use  must  be  shown. 

106.  ''Public  use"— Definition  of  term. 

107.  Same — ^Determined  from  evidence. 

108-110.  Bailroads  —  Bight  of  way  —  As  to 
generally. 

Ill- 127.  Same — Wharves  for — Evidence. 

128- 132.  Same — Same — Instructions. 

133.  Same  — Same  —  Title     and     estate 

given. 

134.  Bight  assured — Not  restricted  to  re- 

cover as  for  tort. 

135.  ''Bight    of   way''  — Easement   for 

levee. 

136- 140.  Biparian  rights — ^Diversion  of  water. 

141-145.  Same — ^Jury  trial. 

146- 149.  School  land  mrrounded  by  forest  re- 
serve. 

150.  Bules  of  practice. 

151, 152.  Selection  of  route,  etc 

153.  State's   right   of  —  An   element   of 

sovereignty. 

154.  Statement  by  plaintiff  in  open  court. 
155.-  Street  opening  act — Act  of  1889. 

156.  Same — Award  of  damages. 

157.  Same — Bule  of  damages. 

158.  titreet  work  by  municipality — ^Not  a 

taking. 

159.  Same  —  Owner  notified,  eontractor 

exonerated. 

160.  Supervisors  —  Action   of   board   of, 

conclusive. 

161.  Uses — Public   or  private  *- Judicial 

question. 

162.  Water — Inhabitants  of  county. 

163.  Same — ^Water  and  riparian  rights. 

164.  Wharves  —  Condemnation    of    land 

for. 

165.  Word  ' '  damaged ' ' — Superadds  guar- 

ranty  of  former  constitution. 

An  to  ii&1b«b»  ntlneral  and  m^inlwkgt  see. 
ante.   S  &S8  and  note. 

1.  AbandOBBftent  of  tke  onterpriae  br 
platntllf,  and  dismiss  the  action  upon  pay- 
ment of  defendant's  costs  within  the  thirty 
days  fflven  in  which  to  make  payment  or 
deposit  the  money  when  in  fact  no  payment 
or  deposit  has  been  made. — Lincoln  North- 
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ern  R.  Co.  v.  Wlswell.  8  Cal.  App.  678,  580, 
97  Pac.  686. 


As  to  abaBdoAaieBt  of  eoMdomajitlOB  pro- 
ceedlnffB,  see,  post,  9  1266a  and  note. 

As  to  dlamlMMU  after  Jndsmcnt.  see  pars. 
60-62.  this  note. 

2.  Appe«l--S«persedeas— >Riffhts  of  appll- 
caat.^ — ^Where  the  plaintiff  has  deposited  in 
court  the  amount  of  the  Judgment  In  con- 
demnation proceedingrs,  the  fact  that  It  has 
not  been  determined  what  specific  amounts 
are  due  the  respective  parties  is  no  grround 
for  a  supersedeas  pending:  the  determina- 
tion of  such  amounts. — ^Reed  Orchard  Co.  v. 
.  Superior  Court.  10  Cal.  App.  648,  128  Pac. 
0.  16. 

As  to  llabllltr  of  laad  owaer  for  eoats  on 
appeal  la  eaftlaeat  doauUa  proceedlas**  see 

note,  Ann.  Cas.  1812C,  688. 

8.  Where,  in  an  application  for  a  writ  of 
supersedeas  to  prevent  the  occupancy  of 
condemned  lands  pending:  appeal,  there  is 
no  allesration  that  a  lease  of  such  land  is 
in  force,  it  will  be  assumed  that,  by  its 
terms,  such  lease  ceased  to  be  operative  on 
condemnation  of  the  land. — ^Reed  Orchard 
Co.  v.  Superior  Court,  19  CaL  App.  648,  128 
Pac.  9,  17. 

4.  In  an  action  for  a  writ  of  supersedeas 
to  prevent  the  occupancy  of  land  by  a  rail- 
road company  pendlner  appeal,  since  it  ap- 
pears from  the  petition  herein  that  the 
plaintiff  was  the  owner  of  the  condemned 
property  and  the  value  of  said  property  was 
found  by  the  Jury,  the  presumption  would 
be,  in  the  absence  of  a  contrary  showing:* 
that  this  was  the  value  of  the  owner's  in- 
terest, and  that  the  interest  of  the  other 
defendants  was  of  nominal  or  of  no  value. 
In  this  connection  it  is  to  be  observed  that 
the  petition  herein  does  not  negative  this 
presumption,  since  there  is  no  allegation 
that  the  Interest  of  either  of  the  other  de- 
fendants was  of  any  value  at  the  time  the 
verdict  was  rendered. — Reed  Orchard  Co.  v. 
Superior  Court,  19  CaL  App.  648,  128  Pao. 
9,  16. 

6.  Where  Judgment  has  been  rendered  in 
eminent  domain  proceedings.  It  would  seem 
clear  that  the  defendants  had  the  burden  of 
alleging  and  proving  their  Interests  and  the 
value  thereof,  and  that  only  the  defendant 
meeting  that  burden  should  be  permitted  on 
application  for  a  writ  of  supersedeas  to 
question  the  disposition  of  the  fund.  The 
other  defendants,  having  been  regularly 
served  with  summons  and  having  failed  to 
appear  and  urge  any  claim  to  whatever 
fund  might  be  awarded,  should  not  be  in- 
dulged now  to  stay  this  public  improve- 
ment on  the  ground  that  the  jury  did  not 
find  the  value  of  an  interest  which  was  not 
alleged  to  have  any  value  and  did  not 
award  these  defendants  money  which  In 
the  lower  court  they  declined  to  claim. — 
Reed  Orchard  Co.  v.  Superior  Court,  19  Cal. 
App.  648,  128  Pac.  9,  16. 

6.     Saafte— Review    of   verdict —- Objeetloa 
aot  raised  below^ — Where  a  verdict  In  con- 
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demnatlon  proceedings  Is  defectlTe.  In  that 
it  does  not  specify  the  amounts  due  the  dif- 
ferent defendants,  objection  to  such  ▼•rdlci. 
if  not  raised  In  the  trial  court,  can  not 
afterward  be  raised.— Reed  Orchard  Co.  v. 
Superior  Court,  19  CaL  App.  648.  128  Pac 
9,  17. 

T.  Saaie— .Rlslita  of  BMrtsMree* — ^Where 
a  portion  of  the  land  has  been  condemned 
under  the  right  of  eminent  domain,  a  mort- 
gagee of  such  land  may  resort  to  any  un- 
claimed portion  as  security  for  his  mort- 
gage, but  should  this  prove  deficient,  he 
may  resort  to  the  fund  In  the  custody  of  the 
court. — ^Reed  Orchard  Co.  v.  Superior  Court, 
19  CaL  App.  648,  128  Pac.  9,  18. 

&     Aatliorltr  to  autiataim.^ — The  language 
the  complaint  must  conUin.   "a  statement 
Qf  the  right  of  the  plainUff"  used  in  this 
section  evidently  .means  a  statement  of  the 
facts  sufllclent  to  show  that  the  plaintiff  Is 
authorised    to    malnUln    the    condemnation 
suit — Tuolumne  Water  Power  Co.  v.  Fred- 
erick,   18    CaL   App.    498,   602,    110    Pac    134. 
•.     Caaals,  reservolra*  ete, — The  taking  of 
water  must  be  for  one  of  the  uses  author- 
ized by  above  section.  Water  Is  as  necessary 
for  the  uses  and  purposes  mentioned  In  sub- 
divisions 12  and  18  as  Is  land.     When  the 
sUtute  declares  canals,  reservoirs,   etc.,  to 
be  public  uses  it  does  not  mean  completed 
or   already    constructed    canals,    reservoirs, 
pipes,   flumes,    etc.,   but   the   right   to   take 
land   to   be   used   for   the   purpose    of  con- 
structing these  agencies  or  instrumentali- 
ties "for  supplying,  storing  and  distributing 
water"  for  the  purposes  named.  Water  is  as 
essential   to   the   use   of   canals,   reservoirs, 
etc.,  as  is  the  land.   Bach  is  useless  without 
the  other.    Above  section  and  section  1240, 
post,   should  be  read  together  and  so  read 
mean  water  may  be  taken  by  the  right  of 
eminent  domain  in  behalf  of  the  following 
public  uses,  vis.,  canals,  reservoirs,  etc.,  in 
connection   with   the  operation   of  machin- 
ery   for    the    purpose    of    generating    and 
transmitting  electricity.    Water  is  property 
and  may  be  taken  "In  behalf  or'  any  of  the 
uses    specified    in    this    section.  —  Northern 
Light  ft  Power  Co.  v.  Stacher,  18  Cal.  App. 
404.  412,  109  Pac.  896. 
See  pars.  80-82.  this  note. 

10.  CoBftplalat  la,  safleleaey  of— AUega- 
tioa  aa  to  prior  seieetloa^ — ^In  a  suit  by  a 
railroad  company  to  condemn  a  piece  of 
ground  for  use  as  a  freight  house,  it  is  not 
necessary,  under  the  provisions  of  above  sec- 
tion setting  forth  what  must  be  contained 
in  the  complaint  in  such  a  suit,  to  allege 
that  the  property  in  question  had  been  se- 
lected for  the  purpose  by  the  regular  action 
of  its  board  of  directors.— Central  Pac.  R. 
Co.  V.  Peldman,  162  Cal.  308,  92  Pac.  849. 

As  to  eomplaint  by  pabUc-servlcc  corpor- 
atioa,  see  pars.  108,  104,  this  note. 

11.  Saafte— Alleiratloa  of  ase,  aad  aeccs- 
sity  of  taklag. — In  an  action  to  condemn  a 
parcel  of  land  for  use  as  a  freight  house, 
by  a  railroad  company,  an  allegation  of  in- 
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adequacy  of  exlstingr  facilities  by  reason  of 
Increase  of  business,  supplemented  by  a 
further  allesration  that  "it  is  necessary  to 
construct  and  maintain  an  adjunct  or  ap- 
pendage to  said  railroad,  to  wit,  a  freight 
house.  adJoininsT  said  station  grrounds  and 
as  part  thereof,  and  that  it  is  necessary 
that  the  parcel  of  land  here  involved  .  .  . 
be  taken  for  the  erection  of  a  freight  house 
for  the  reception  and  delivery  of  freisrht,*' 
sufficiently  shows  the  necessity  for  the  tak- 
ing for  public  use.  herein  prescribed.— Cen- 
tral Pac.  R.  Co.  ▼.  Feldman,  162  Cal.  SOS, 
92   Pac.  S49. 

12.  CoadessnatloB  —  As  to  i^roccedlnrs 
ffeaerally^ — ^Land  can  only  be  taken  for  a 
public  use.  and  if,  in  fact,  the  plaintifT 
claimingr  a  rigrht  to  condemn  land  for  a  pub- 
lic use  really  intends  to  devote  it  to  a 
private  use,  this,  if  proven,  would  be  suffi- 
cient to  defeat  the  action. — ^Vallejo  A  North- 
ern R.  Co.  V.  Reed  Orchard  Co.,  169  Cal.  646, 
'47  Pac.  2S8. 

13.  Except  those  relatinsr  to  compensa- 
tion, the  issues  of  fact  in  a  condemnation 
suit  are  to  be  tried  by  the  court,  and  that 
if  the  court  submits  them  to  a  Jury  it  is 
nevertheless  required  to  make  flndingrs 
either  by  adopting  the  verdict  thereon  or 
by  makinff  flndingrs  in  Its  own  languagre. — 
Vallejo  &  Northern  R.  Co.  v.  Reed  Orchard 
Co.,  169  Cal.  646,  147  Pac.  28S. 

14.  Error  In  instruction  In  a  condemna- 
tion suit  upon  other  issues  than  that  of 
compensation,  and  upon  which  the  court 
Itself  has  weigrhed  the  evidence  and  made 
flndingrs,  will  not  Justify  a  reversal,  unless 
upon  the  whole  case,  includlngr  the  evidence, 
it  is  found  that  substantial  injury  has  been 
caused  thereby,  or  a  miscarriagre  of  Justice 
resulted. — ^Vallejo  A  Northern  R.  Co.  v. 
Reed  Orchard  Co.  169  Cal.  646,  147  Pac.  2SS. 

16.  When  the  evidence  is  conflicting:,  the 
^antins  or  refusing:  of  a  new  trial  rests 
peculiarly  In  the  discretion  of  the  trial 
court,  and  the  appellate  court  will  inter- 
fere only  in  cases  of  a  plain  abuse  of  such 
discretion,  and  the  party  allegrinff  error 
must  show  the  abuse  of  discretion.  The 
same  rule  applies  to  condemnation  proceed- 
ingrs  as  to  other  civil  actions. — Colusa  &  H. 
R.  Co.  V.  Olenn,  26  Cal.  App.  634,  144  Pac. 
993. 

IC  Sasse— Clearly  for  public  «set  cobcIv- 
•iTe« — ^If  it  is  sought  to  condemn  property 
for  use  which  is  evidently  private,  or  to  ac- 
complish some  purpose  which  is  not  of  a 
public  character,  courts  will  disregrard  leff» 
islative  declaration;  such  use  Is  public.  The 
declaration  by  legrislature  is  entitled  to 
grreat  consideration,  and  If  purpose  for 
tihlch  condemnation  Is  sought  is  clearly 
for  a  public  use,  or  one  which  in  ordinary 
acceptation  or  experience  expresses  a  pub- 
lic use,  it  will  be  conclusive  upon  the  Ju- 
diciary.— Consolidated  Channel  Co.  v.  Cen- 
tral Pac.  R.  Co.,  61  Cal.  269,  271;  San 
Mateo  County  v.  Coburn,  130  Cal.  631,  634. 
C.  C.  P.— 170 


63  Pac.  78,  621;  Madera  R.  Co.  v.  Rayndond 
Granite  Co.,  3  CaL  App.  66S,  87  Pac.  27,  SO. 

17.  Same— ^i*laal  decree  only  after  com- 
pensotloa^ — A  flnal  decree  of  condemnation 
can  be  made  only  after  full  compensation 
has  been  made  to  owner,  or  ascertained  and 
paid  into  court  for  him. — San  Mateo  County 
V.  Coburn,  130  Cal.  631,  637,  63  Pac.  78,  621. 

18.  Sane— >RI«ht  la  artlflctal  or  natural 
person. — The  rigrht  of  a  person,  natural  or 
artlflcial,  to  exercise  power  of  eminent  do- 
main must  be  found  in  some  statutory  pro- 
vision. The  two  provisions  of  law  which 
are  mainly  Important  here  are  above  sec- 
tion and  section  1240,  post — Marin  County 
Water  Co.  v.  Marin  County,  146  Cal.  686, 
687,  79  Pac.  282. 

19.  Conditional  dlsmlBsal.  —  There  Is  a 
marked  distinction  between  a  conditional 
dismissal  the  effect  of  which  is  to  order  a 
dismissal  to  be  entered  upon  the  perform- 
ance of  certain  conditions  which  is  not  to 
be  effective  until  the  conditions  are  per- 
formed and  a  dismissal  ordered  without  the 
performance  of  the  conditions  but  with  an 
effort  as  a  part  thereof  to  render  a  Judgr- 
ment  for  an  amount  in  excess  of  that  which 
a  court  Is  authorised  to  order  upon  an  ab- 
solute dismissal. — Southern  Pac.  R.  Co.  v. 
Rels  Estate  Co.,  16  Cal.  App.  216,  114  Pac. 
808. 

Am    to   attorney's   fees   on    dlamlsBal»    see 

pars.  32,  S3,  this  note. 

20i  Constitntlon— EBztends  coaftBfton  pro- 
▼Islon^ — The  provision  of  article  I  section  14 
of  constitution,  providingr  that  private  prop- 
erty shall  not  be  taken  or  damagred  for  pub- 
lic use  without  Just  compensation  havlngr 
been  flrst  made  or  paid  into  court,  is  an 
extension  of  common  provision  for  protec- 
tion of  private  property. — Reardon  v.  San 
Francisco,  66  Cal.  492,  601,  6  Pac.  317. 

».  ConstltvtionaUtr  — Of  section  1M9, 
poot^ — That  above  section  is  not  contrary  to 
the  provisions  of  section  14  of  article  I  of 
the  constitution  has  been  repeatedly  held. 
— City  of  Los  Angreles  v.  Oagrer,  10  Cal.  App. 
378,  381,   102  Pac.  17. 

22.  Saafte  — Of  aeetlon  12M,  post*- Pre* 
nseertalnment  of  daaftases.  —  Held  not  to 
contravene  or  conflict  with  the  provisions 
of  section  14  of  article  I  of  the  constitution; 
and  that  that  section  of  the  constitution 
does  not  contemplate  pre-ascertainment  and 
award  of  damages  by  a  Jury. — ^Hellbron  v. 
Superior  Court,  161  Cal.  273.  90  Pac.  706. 

23.  The  validity  and  constitutionality  of 
above  section,  providingr  for  the  possession 
of  the  condemning:  railroad  company  pend- 
ing: an  appeal  has  been  expressly  adjudi- 
cated, and  can  not  now  be  questioned,  since 
its  object  is  to  provide  an  adequate  fund 
fully  to  reimburse  the  land  owner,  to  be 
paid  In  court  for  that  purpose,  and  thus  to 
effectuate  the  constitutional  Intent. — ^Reed 
Orchard  Co.  v.  Superior  Court,  19  CaL  App. 
^4B,  656,  128  Pac  9. 
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CoBstrnctloB  of  eaitecBt  doaialB  law      provisions;   th«y   do   not  Include  attorney's 


to  role  of  strict  eoostrnotloii* — ^Whlle 
such  rule  prevails,  and  the  power  claimed 
must  be  clearly  given  by  the  statute,  and 
can  not  be  extended  by  Implication,  the 
construction  should  not  be  so  narrow  as  to 
defeat  the  evident  purpose  of  the  legisla- 
ture.— Central  Pac.  R.  Co.  v.  Feldman*  161 
Cal.  806,  92  Pac.  849. 

As    to    coDstltotloaalltr    of   scetloa    1M9» 
post,  see  par.  21,  this  note. 


Sasse— Of  sectloa  12S1»  post— Ftaaltty 
of  Jadsmeat. — In  condemnation  proceedlnsr 
there  is  no  element  of  contract.  The  final 
judgment  mentioned  in  section  1251,  post, 
as  to  the  payment  of  which  reference  is 
made  in  section  1258,  post,  is  the  Judgment 
flxingr  the  amount  of  damages  and  Is  a  final 
Judgment  in  the  proceeding  and  an  appeal- 
able Judgment.  The  subsequent  final  order 
of  condemnation  provided  for  in  section 
1258,  post,  is  an  order  after  final  Judgment. 
— ^Lincoln'  Northern  R.  Co.  v.  Wiswell,  8 
Cal.  App.  578,  580,  97  Pac.  536. 


Same— Of  sectloa  1254,  post,  wltk  sec- 
tloa 94»9  aate. — Above  section  has  not  been 
replaced  by  implication  by  the  amendment 
of  section  949.  ante,  as  amended  in  1906, 
which  does  not  except  condemnation  pro- 
ceedings from  the  general  law  of  appeals 
enacted  in  1905.  That  revised  or  amended 
act  must  be  considered  a  new  and  original 
piece  of  legislation,  having  no  relation  to 
condemnation  proceedings;  while  the  above 
section  Is  a  special  statute,  applicable  only 
to  eminent  domain. — Reed  Orchard  Co.  v. 
Superior  Court,  19  Cal.  App.  648,  656,  657, 
128  Pac.  9. 

27.  Cost»— Provided  for  la  sectloa  12S5» 
postd — Costs  here  referred  to  are  such  as 
ordinarily  attend  the  trial  of  causes.  There 
is  no  provision  for  the  allowance  of  attor- 
ney's fees  upon  a  dismissal  of  the  pro- 
ceeding or  in  the  proceeding  except  where 
the  action  is  on  the  bond  provided  for  In 
section  1251,  post. — ^Lincoln  Northern  R.  Co. 
V.  WIswell,  8  Cal.  App.  578,  581,  97  Pac.  586. 

As  to  costs  aad  coaasol  fees  i;eaerally»  see 

post,  5  1255  and  note. 

28.  Counsel  fees  are  not  allowable  ta  the 
defendant  in  a  general  Judgment  in  his 
favor  in  proceedings  for  condemnation 
under  the  power  of  eminent  domain. — Pa- 
cific Gas  &  Elec.  Co.  v.  Chubb,  24  Cal.  App. 
265,  141  Pac.  86. 

29.  The  "Just  compensation"  to  which 
the  owner  of  property  is  entitled  under 
section  14  of  article  I  of  the  constitution 
in  proceedings  in  eminent  domain  does  not 
include  reasonable  disbursements  made  by 
him  for  attorneys  at  the  trial;  it  has  refer- 
ence to  the  value  of  the  property  taken  and 
the  damage  to  property  not  taken,  and 
nothing  more. — Pacific  Gas  &  Elec.  Co.  v. 
Chubb,   24    Cal.  App.   265,   141   Pac.   86. 

80.  The  costs  referred  to  in  section  1265, 
post,  are  the  ordinary  and  usual  costs  at- 
tending trials  and  allowed  under  statutory 


fees  In  condemnation  sulta — Pacific  Gas  ft 
Elec.  Co.  T.  Chubb,  24  Cat  App.  865,  141 
Pac  86. 

SI.  Under  section  1255a,  post,  there  must 
be  an  abandonment  of  the  condemnation 
suit,  express  or  implied,  before  attorney's 
fees  are  allowable  to  the  defendant  on  s 
dismissal  of  the  action. — Pacific  Gas  ft  Elec 
Co.  V.  Chubb,  24  Cal.  App.  266,  141  Pac  36. 


Saase  —  Attoraey'S  aad 
fees.  —  No  authority  exists  in  the  statute 
authorising  the  court  to  render  Judgment 
for  attorney's  fees  and  fees  of  engineen 
for  work  and  maps,  in  excess  of  costs,  upon 
an  unconditional  order  of  dismissal  after 
Judgment,  whatever  may  be  Its  author itr 
in  imposing  payment  thereof  as  a  condition 
precedent  to  dismissal — Southern  Pac  R. 
Co.  V.  Rels  Estate  Co.,  16  Cal.  App.  217.  114 
Pac.  808. 

88.  There  Is  no  authority  in  the  statute 
authorising  a  court  to  render  Judgment  for 
attorney's  fees  In  connection  with  an  un- 
conditional order  dismissing  a  proceeding 
In  condemnation  whatever  may  be  its  au- 
thority in  regard  to  imposing  payment 
thereof  as  a  condition  precedent  to  dis- 
missal.— Southern  Pacific  R.  Co.  v.  Reis 
Estate  Co.,   15  Cal.  App.   216,   114  Pac.  808. 

M.  '^aauiKed''— Saperadda  iraaraaty  el 
forater  coastltatioa.  —  The  convention  In- 
serting in  constitution,  article  I,  section  14, 
the  word  "damaged,"  in  connection  in  whi6h 
it  is  found,  and  people  in  ratifying  work  of 
convention  did  not  Intend  to  limit  effect 
of  this  word  to  cases  where  party  injured 
already  had  remedy  to  recover  compensa- 
tion, but  it  was  intended  to  superadd  to 
guaranty  found  in  former  constitution  s 
guaranty  against  damage  where  none  pre- 
viously existed. — Reardon  v.  San  Ftandsco, 
66  Cal..  492,  605,  6  Pac.  817. 

SS.  Dassaires  -*  Coaipeasatory  »  Gos- 
•tractloa  of  otatate^ — Section  1249,  post,  ss 
amended  by  statutes  of  1911,  page  842,  pro- 
vides that,  "For  the  purpose  of  assessing 
compensation  and  damages,  the  right 
thereof  shall  be  deemed  to  have  accrued  st 
the  date  of  the  issuance  of  summons  and 
its  actual  value  at  that  date  shall  be  deemed 
the  measure  of  compensation  for  all  prop- 
erty to  be  actually  taken.  .  .  .  Provided, 
that  in  any  oase  in  which  the  issue  is  not 
tried  within  one  year  after  the  date  of  the 
commencement  of  the  action,  unless  the 
delay  is  caused  by  the  defendant,  the  com- 
pensation and  damages  shall  be  deemed  to 
have  accrued  at  the  date  of  the  trial. 
Nothing  in  above  section  shall  be  construed 
or  held  to  afTect  pending  litigation."  Held, 
that  the  word  "affect"  was  used  in  Its  ordi- 
nary signification,  "to  Infiuence,"  "to  pro- 
duce an  efTect  upon."  "to  act  upon."  It  Is 
equally  clear  that  the  new  section  does  not 
affect  "pending"  litigation  If  the  old  law  Is 
applied  to  such  litigation. — Sacramento  Ter- 
minal Co.  V.  McDougall,  19  Cal.  App.  662, 
126  Pac.  608. 


2700 


Tit.  VII.l 


DAMAGBS— DEPOSIT  TO  COVBR  DAMAGES. 


%1237 


Am  to  adailnilbility  Im  CTldeacc  ia  entlncnt 
^•■talB  proc«e4lAir>  of  tke  land  o^vbcv%  ad- 
■liaaloaa  a«  to  Talae  of  kla  land  eoadeamcd* 

see  note  Ann.  Cas.   1912D,  289. 

Am  to  tke  coatpeasatloa  to  tke  owacr 
^vhca     laads     are     takca     for    a     railroad'* 

rl^lkt  of  way,  see  note  19  Am.  St  Rep.  468. 

Am  to  valldtty  of  a  atatvte  of  eaklaeat  d€»- 
mala  ^rklek  falla  to  proTldc  for  aotico  to 
laad  onrner  of  proceediaira  to  coadeatB, 
apart  froaft  proceedlns*  to  llx  eoB&peaaatloaf 

see  note  Ann.  Cas.  1918 A,  1266. 

Sd.  Saaie— >Bvrdca  of  proof  la  vpoa  de- 
feadaat  to  prove  the  damages  he  will  sus- 
tain.— Tuolumne  Water  Power  Co.  v.  Fred- 
erick, IS  Cal.  App.  498,  606,  110  Pac.  134. 

57.  Same -*  Caaaed  by  temporary  aae-« 
IVIiea  property  aot  daally  takea— Aaeertala- 
aioat  of  by  court. — Power  and  Jurisdiction 
of  court  is  necessarily  implied,  and  it  can 
not  be  said  that  the  owner  is  thus  deprived 
of  his  property  or  suffers  damage  with  re- 
spect thereto  without  compensation,  in  a 
legal  sense. — ^Heilbron  v.  Superior  Court, 
161  Cal.  279,  90  Pac.  706. 

58.  Same -*  Measure  of  daaiasea  *- Aa- 
acoacd  valuation. — The  assessed  value  of  the 
property  to  be  taken  is  not  admissible  (dic- 
tum).— Central  Pac.  R.  Co.  v.  Feldman,  152 
Cal.  810,  92  Pac.  849. 

88.  Same  —  Same  —  Market  value  — How 
determined.  —  Damages  must  be  measured 
by  the  market  value  of  the  land  at  the 
time  it  is  taken.  The  test  is  not  the  value 
for  a  special  purpose  but  the  fair  market 
value  of  the  land  in  view  of  all  the  pur- 
poses to  which  it  is  naturally  adapted,  and 
therefore,  while  evidence  that  it  is  "valu- 
able" for  this  or  that  or  another  purpose 
may  always  be  given  and  should  be  freely 
received,  the  value  in  terms  of  money,  the 
price  which  one  or  another  witness  might 
think  the  land  would  bring  for  this  or  that 
or  the  other  specific  purpose  is  not  admis- 
sible as  an  element  in  determining  that 
market  value,  for  such  evidence  opens  wide 
the  door  to  unlimited  speculations  concern- 
ing problematical  prices  which  might, 
under  possible  contingencies,  be  paid  for 
the  land  and  distracts  the  mind  of  the  jury 
from  the  single  question — that  of  market 
value — the  highest  sum  which  the  property 
is  worth  to  persons  generally  purchasing 
in  the  open  market  in  consideration  of  the 
land's  adaptability  for  any  proven  use. — 
Sacramento  So.  R.  Co.  v.  Heilbron,  166  Cal. 
408.  412,   104   Pac.   979. 

40.  See  Sacramento  So.  R.  Co.  v.  Heil- 
bron, 166  Cal.  408,  104  Pac.  979,  where  the 
authorities  upon  the  question  of  what  value 
shall  be  recovered  in  cases  of  eminent  do- 
main are  reviewed  and  the  earlier  Cali- 
fornia cases  discussed   and  harmonised. 

41.  Saafte— Same^Metbod  of  determining 
value  of  property  taken. — The  actual  mar- 
ket value  is  the  measure  of  damages,  and 
not  the  value  to  the  owner  or  the  party 
taking:  and  the  fact  that  defendant  is  un- 
willing to  sell,  ov  wished  to- improve  him- 


self, is  Immaterial. — Central  Pac.  R.  Co. 
V.  Feldman,  162  Cal.  809,  92  Pac.  849. 

42.     Same— Only  for  speelal  injury. — The 

provision  of  article  I,  section  14  of  consti- 
tution includes  damage  to  private  property, 
including  land,  and  whatever  is  attached  to 
it.  If  land  and  buildings  on  it,  or  either, 
are  damaged  this  provision  requires  it  to 
be  compensated.  This  does  not  extend  to 
such  damage  as  owner  of  property  injured 
sustains  In  common  with  other  abuttors  on 
street  or  general  public,  but  only  to  that 
special  injury  which  he  receives  over  and 
above  such  common  injury. — ^Reardon  v.  San 
Francisco,  66  Cal.  492,  606,  6  Pac.  817. 

48.  Same— -Rule  of  damaireB  in  actions  in 
eminent  domain  which  were  pending  at  the 
time  of  the  repeal  and  re-enactment  of  above 
section  as  amended  by  the  legislature  on 
April  10,  1911,  is  unaffected  as  to  pending 
actions  by  the  express  provision  therein 
contained  that  ''Nothing  in  above  section 
contained  shall  be  construed  or  held  to  af- 
fect pending  litigation,"  the  effect  of  which 
saving  clause  is  to  preserve  in  force  the 
previous  statute  so  far  as  pending  litigation 
is  concerned,  and  to  prevent  the  new  law 
from  being  retroactive  as  to  pending  cases, 
or  changing  the  existing  order  of  things  in 
relation  thereto. — Sacramento  Terminal  Co. 
V.  McDougald,  19  Cal.  App.  662,  668,  664,  126 
Pac.  603. 

44.  Same «— Speculative  damages.  —  The 

owner  will  not  be  permitted  to  show  en- 
hanced damages  from  being  compelled  to 
give  up  a  scheme  of  improvements  existing 
only  in  contemplation  at  the  time  of  the 
trial. — Los  Angeles  v.  Kerckhoff-Cuzner 
Mill  &  Lumber  Co..  15  CaL  App.  676,  678, 
116  Pac.  664. 

45.  Deposit  to  eover  daakages-^Ia  the 
event  tbe  property  la  not  dually  taken  can 

not  be  withdrawn  until  the  damages  are 
paid,  and  the  court  having  custody  of  the 
fund  must  have  Jurisdiction  and  power  after 
temporary  use  has  ceased,  to  ascertain  the 
amount  of  the  damage  caused  and  direct 
payment  therefor  out  of  the  fund. — ^Heil- 
bron V.  Superior  Court,  161  CaL  279,  90  Pac. 
706. 

46.  Where  a  railroad  company  had  ob- 
tained a  Judgment  In  eminent  domain,  and. 
in  compliance  with  section  1264,  post,  had 
made  the  full  amount  of  the  deposits 
thereby  required  to  secure  all  demands, 
though  the  failure  thereof  is  not  segregated, 
the  court  has  Jurisdiction  under  that  section 
to  permit  the  railroad  company  to  take 
possession  of  and  use  the  property  pending 
the  litigation,  and  the  appellate  court  will 
not  issue  a  writ  of  supersedeas  to  such 
order  for  the  possession  x>endlng  an  appeal 
from  the  Judgment. — Reed  Orchard  Co.  v. 
Superior  Court,  19  Cal.  App.  648,  668,  668, 
664,  128  Pac.  9. 


47.  Determination  of  demand— Ifot  sub- 
ject to  eoUateral  attaek.^ — If  tribunal  estab- 
lished by  legislature  for  determining  de- 
mand for  public  highway,  its  location  and 
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extent,  proceeds  In  accordance  with  provi- 
sions of  sections  2681  et  seq..  Political 
Code,  It  acquired  Jurisdiction  to  determine 
these  questions,  and  its  determination  is 
not  subject  to  collateral  attack. — San  Ma- 
teo County  V.  Coburn,  180  Cal.  631,  635,  68 
Pac.  19,  621;  Madera  R.  Co.  v.  Raymond 
Granite  Co.,  8  Cal.  App.  668,  87  Pac.  27,  29. 

4Sb  DltfcrentUitloa  of  proceedlnc*  froai 
otker  actlona. — The  proceeding  to  condemn 
property  under  the  risrht  of  eminent  domain 
is  so  differentiated  from  the  ordinary  ac- 
tions or  proceedings  in  courts  of  Justice  as 
to  bring  it  within  the  settled  test  Justifying 
the  asslgrnment  of  the  proceeding:  to  a  par- 
ticular class  for  the  purpose  of  reasonable 
provisions  not  applicable  to  other  classes  of 
actions. — City  of  Sacramento  v.  Swanston, 
29  Cal.  App.  212,  156  Pac.  101. 


49.     Sane— A  A    attribute   of    aoTercliTBty. 

— Eminent  domain  is  an  attribute  of  sov- 
ereigrnty,  and  the  right  or  power  of  a  sov- 
ereifirn  state  to  appropriate  private  property 
to  particular  uses  without  the  consent  of 
the  owner. — City  of  Sacramento  v.  Swans- 
ton.  28  Cal.  App.  212,  155  Pac.   101. 

60.  Dlamlasal  after  Jvdvment^ — Assumed, 
but  not  decided,  that  the  rigrht  of  dismissal 
of  action  after  Judgrment  is  in  discretion 
of  court,  subject  to  review  and  reversal  in 
case  of  abuse,  and  that  in  the  exercise  of 
such  discretion  terms  may  be  imposed. — 
Southern  Pac.  R.  Co.  v.  Reis  Estate  Co.,  15 
Cal.  App.  217,  114  Pac.  808. 

Aa  to  dlaaftlMal  of  proceedlas*  genmrmUyp 

see,  post,  f  1255a  and  note. 

51.  Distinction  drawn  between  absolute 
dismissal  and  conditional  dismissal. — South- 
ern Pac.  R.  Co.  V.  Reis  Estate  Co.,  15  Cal. 
App.  217,  114  Pac.  808. 

52.  Plaintiff  may  dismiss  the  action 
within  thirty  days  after  Judgment  on  the 
statement  "that  the  damagres  and'  values 
fixed  by  the  Jury  were  excessive,"  and  such 
dismissal  constitutes  an  abandonment  by 
the  plaintiff  of  his  claim  to  the  property. — 
Southern  Pac.  R.  Co.  v.  Reis  Estate  Co..  15 
Cal.  App.  217,  114  Pac.  808. 

53.  Dralnaffe^ — It  is  not  necessary  to 
prove  that  the  drainingr  of  a  drainagre  dis- 
trict is  necessary,  as  a  ditch  or  aqueduct 
for  draining  or  reclaiming:  land  is  declared 
by  the  legrislature  to  be  a  public  use  but 
only  that  the  taking  of  the  lands  is  neces- 
sary for  such  drainage. — Laguna  Drainage 
Dist.  v.  Charles  Martin  Co.,  6  Cal.  App.  166, 
174.  89  Pac.  998. 

54.  Blectrlc  power  lines. — The  legislature 
has  provided  that  the  right  of  eminent  do- 
main may  be  exercised  for  electric  power 
lines  for  public  use.  At  the  present  day  the 
use  of  electric  power  not  only  for  lighting 
streets  and  private  houses,  but  also  for  the 
purpose  of  moving  railroad  cars,  street -cars, 
machinery,  and  for  manufacturing  purposes, 
and  use  in  mines  and  smelters,  has  become 
so  general  that  It  Is  almost  a  necessity  of 
our    modern    civilisation,    and    the    courts 
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would  not  be  aiding  the  great  enterprlies 
of  the  West  by  adopting  a  narrow  and  re- 
stricted view  of  the  meaning  of  the  words 
"public  use"  as  used  by  the  legislature  and 
in  the  constitution. — Tuolumne  Water  Power 
Co.  v.  Frederick,  13  Cal.  App.  498,  503,  itO 
Pac.  184. 

55.  It  is  not  necessary  that  the  plaintfQ 
should  have  made  a  contract  to  furnish  elec- 
tric power  before  it  had  installed  its  plar: 
and  procured  the  right  of  way  for  its  iin«. 
To  prevent  the  plaintiff  from  exercising  th* 
right  of  eminent  domain  until  it  shall  have 
obtained  a  franchise  from  some  city  or  vil- 
'  lage.  or  made  a  contract  to  furnish  its 
product  to  some  city  or  village,  would  be 
to  deprive  it  of  the  meana  by  which  It  would 
be  enabled  to  construct  its  works  and  be 
in  a  position  to  make  a  contraot. — ^Tuolumne 
Water  Power  Co.  v.  Frederick,  IS  Cal.  App 
495,  503,  110  Pac.  134. 

Btf.  Bxerelse  of  power  of  —  Delegatloa 
from  atate^ — No  person  or  corporation  can 
avail  himself  or  Itself  of  the  power  of  emi- 
nent domain,  even  in  the  aid  of  the  recog- 
nized public  use.  unless  the  state  has 
granted  to  such  person  or  corporation  the 
right  to  exercise  the  power  for  the  particu- 
lar use  proposed.  There  must  be  a  statute 
conferring  the  power,  either  expressly  or 
by  necessary  implication,  and  the  proposed 
use  must  be  one  which  comes  within  the 
terms  of  the  grant. — San  Joaquin  &  Kings 
River  Canal  A  Irr.  Co.  v.  Ste Vinson,  164  CaJ. 
221,   128  Pac.   924,   925. 

6T.     Same  —  Statutory      provlsloa  —  «A«y 
peraon**    construed. — The    words    "any    per- 
son," in  section  1001  of  the  Civil  Code,  in- 
clude any  public  or  private  corporation  as 
well    as    any    natural    person,    and    by   the 
terms  of  above  section  any  such  person  may, 
"without  further  ratification."  acquire  prop- 
erty  by   condemnation   for  any   public   use 
specified  In  section  1238,  post,  and  in  doing 
so  become   "an  agent  of  the  state,"  and  a 
"person  in  charge  of  the  use"  for  that  pur- 
pose.   The  state  may  authorize  foreign  cor- 
porations   to    exercise    this    right.     Foreign 
corporations  have  always  been  allowed  to 
enter  this  state  and  do  any  business  therein 
that  is  within  their  corporate  powers.    For 
all  purposes  of  every  business  within  their 
capacity    they    are    classed    with    domestic 
corporations,  provided  they  comply  with  the 
statutes   allowing   them   to   do   business  in 
this  state,  and  a  statute  which  by  necessary 
construction  confers  powers  upon   corpora- 
tions   In    general    is    to    be    understood   to 
confer    that   power   upon   foreign    corpora- 
tions   doing  business    here   as   well   as  do- 
mestic corporations.    The  right  of  such  for- 
eign  corporation  to  exercise   the  power  of 
eminent  domain   was   not  withheld   by  sec- 
tion 407  of  the  Civil  Code. — San  Joaquin  ft 
Kings  River  Canal  A  Irr.  Co.  v.  Stevlnson. 
164  Cal.  221,  128  Pac.  924,  928. 

58.  BxeeatloB  ob< — Statute  does  not  au- 
thorize execution  to  issue  until  after  the 
thirty  days  have  expired.  What  the  rights 
of     a    defendant    are     where     the    money 
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axi'arded  has  been  deposited  within  the 
thirty  days  required  by  section  1251,  post, 
not  decided. — Lincoln  Northern  R.  Co.  v. 
TViswell,  8  Cal.  App.  678,  580,  97  Pac.  636. 

59.  Exteat    of   wier— la    general. — In    an 

action  to  acquire  water  for  the  purpose  of 
Irrigratlon  by  condemnation  proceedings, 
there  Is  no  merit  in  the  proposition  that  the 
plaintiff  can  not  condemn  the  full  quantity 
asked  for,  because  a  part  of  it  would  be 
lost  in  transmission  to  the  place  of  use  by 
seepage  and  evaporation.  Some  loss  in  this 
'way  Is  inevitable,  and  it  must  be  consid- 
ered a  part  of  that  which  is  necessary  to  be 
taken  to  supply  the  actual  use  proposed. — 
San  Joaquin  &  Kingrs  River  Canal  &  Irr. 
Co.  V.  Stevinson,  164  Cal.  221,  128  Pac.  924, 
929. 

60.  Public  service  corporations  can  not 
determine  and  should  not  be  required  to  de- 
termine In  advance  and  set  forth  in  their 
complaint  that  their  present  equipment  is 
insufficient  to  meet  the  needs  of  the  people. 
It  Is  of  course  required  that  the  particular 
property  sougrht  be  available  and  can  be 
used  for  the  purpose  desired  and  also  that  It 
is  necessary  to  meet  the  public  needs,  but 
these  are  matters  the  particular  facts  in 
support  of  which  is  evidentiary  rather 
than  subjects  of  pleading*. — Northern  Light 
&  Power  Co.  v.  Stacher,  18  Cal.  App.  404, 
408,  109  Pac.  896. 

61.  Same -— VaaecewiaiT  ^vaate  aot  al- 
lowed.— The  right  to  divert  water  to  be  al- 
lowed unnecessarily  to  run  to  waste  can 
not  be  acquired,  even  by  the  Judgment  of 
condemnation.  Such  a  Judgment  when  given 
"would  offer  no  protection  for  such  taking". 
— San  Joaquin  &  Kings  River  Canal  &  Irr. 
Co.  V.  Stevinson,  164  Cal.  221,  128  Pac.  924, 
926. 

02.  Forelsa  eorporatioa-— Rlffht  to  exer- 
cise power  of. — A  foreign  corporation,  which 
has  complied  with  the  laws  of  this  state 
governing  Its  right  to  do  business  herein, 
may  exercise  the  power  of  eminent  do- 
main.— Deseret  Water  Oil  &  Irr.  Co.  v.  Cal- 
ifornia, 167  Cal.  147.  138  Pac.  981. 

63.  PrelKht-hoQae— Coademaatloa  of  laad 
for,  held  Included  \^lthin  the  right  granted 
to  railroad  companies. — Central  Pacific  R. 
Co.  V.  Feldman,  152  Cal.  308,  92  Pac.  849. 

64.  Fatare  aeeds.  —  Electric  light  and 
power  companies  like  other  public  service 
corporations  have  a  right  and  it  Is  their 
duty  to  anticipate  future  needs  of  the  pub- 
lic. They  can  not  reasonably  be  required 
to  limit  their  preparations  for  future  de- 
mands by  their  ability  to  provide  for  them 
out  of  the  present  supply.  New  uses  for 
electricity  are  constantly  beln^  discovered 
and  applied.  The  supply  which  in  the  same 
community  would  at  present  be  sufficient 
might  be  insufficient  in  a  short  time  nor  can 
public  service  corporations  state  With  cer- 
tainty to  what  extent  their  facilities  to 
serve  the  public  will  be  availed  of. — North- 
ern Light  &  Power  Co.  v.  Stacher,  13  Cal. 
Arp.  404,  407,  109  Pac.  896. 


68.  Illffhwa7s« — Above  section  applies  to 
an  action  to  condemn  right  of  way  for  high- 
way, and  rights  of  action  against  several 
owners  may  be  Joined  in  one  proceeding 
subject  to  the  rigfht  of  the  court  to  require 
separate  trial  if  it  deems  them  advisable. — 
Sacramento  County  v.  Olann,  14  Cal.  App. 
780,  118  Pac.  360. 

See,  also,  pars.  166-167,  this  note. 

66.  JadfTBieat  aad  appeal. — The  Judgment 
entered  upon  the  general  verdict  in  a  con- 
demnation suit  assessing  the  amount  to  be 
paid  and  adjudginsr  the  necessity  for  the 
taking,  and  not  the  final  order  of  condem- 
nation provided  for  in  section  1253,  post, 
is  the  ''final  Judg'ment"  from  which  an  ap- 
peal may  be  taken,  although  after  the  entry 
of  the  former  the  court  is  required,  upon 
the  payment  of  the  money  assessed,  to  make 
what  is  called  "a  final  order  of  condemna- 
tion."— ^Vallejo  &  Northern  R.  Co.  v.  Reed 
Orchard  Co.,  24  Cal.  App.  166,  140  Pac.  074. 

As  to  appeal  seaerally,  see  pars.  2-7,  this 
note. 

67.  An  appeal  from  a  "preliminary  order 
and  Judgment  for  condemnation,"  taken 
within  six  months  after  its  entry,  is  in  time 
where  no  notice  of  entry  is  given. — Vallejo 
&  Northern  R.  Co.  v.  Reed  Orchard  Co.,  24 
Cal.  App.    166,   140   Pac.   974. 

68.  Same  — Valae  of  leasehold.  —  Where 
the  Judgment  in  eminent  domain  proceed- 
ings award  a  certain  amount  to  the  owner 
of  the  property  and  a  certain  amount  to  his 
lessees,  who  have  the  right,  under  the  lease, 
to  remove  the  improvements  at  the  end  of 
tho  term,  it  will  be  presumed,  in  an  action 
on  the  lease  to  recover  rent,  wherein  the 
lessees  set  up  as  a  counter-claim  that  the 
award  to  them  did  not  include  the  value 
of  the  right  to  remove  the  improvements, 
that  in  the  Judg'ment  in  the  condemnation 
proceedings  the  rights  of  all  parties  inter- 
ested in  the  property  condemned,  whether 
as  owners  or  lessees,  were  fully  and  cor- 
rectly determined,  and  the  value  of  each 
particular  interest  fixed  and  award  thereof 
made  to  the  owner. — Harrelson  v.  Oro 
Grande  Lime  &  Stone  Co.,  23  Cal.  App.  479, 
138  Pac.  932. 

69.  JurlndlctlOB  of  superior  coart-^Proiil- 
bltloB. — The  superior  court  has  Jurisdiction 
of  an  action  in  eminent  domain  where  the 
complaint  shows  a  case  where  property  of 
the  kind  sought  to  be  taken  may  be  taken 
for  the  use  for  which  it  is  sought,  and 
whether  the  facts  are  such  as  to  Justify  the 
taking  is  for  its  determination  In  the  lawful 
exercise  of  such  Jurisdiction,  and  prohibi- 
tion will  not  lie  to  prevent  such  exercise 
of  Jurisdiction. — Reclamation  Dist.  v.  Su- 
perior Court.  151  Cal.  269,  90  Pac.  645. 

70.  Same— Same— Prior  pablie  use. — In  an 

action  to  subject  the  right  of  way  and 
levee  of  a  reclamation  district  to  the  use 
in  common  of  a  railroad  company,  the  ques- 
tion as  to  whether  the  proposed  use  would 
substantially  or  materially  affect  the  effi- 
ciency of  the  prior  use,  as  well  as  the  ques- 
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lion  TPhether  the  facts  a]leg:ed  and  proved      rigrht  of  way  througrh  the  same  tract  of  land. 


justify  the  proposed  taking:,  is  for  the  de- 
termination of  the  superior  court,  and  the 
exercise  of  its  jurisdiction  in  this  respect 
can  not  be  Interfered  with  by  writ  of  pro- 
hibition.—  Reclamation  Dist.  v.  Superior 
Court,  151  Cal.   270,   90  Pac.  645. 


71.     ]>aseholil— V«l«e    of^ 

ally,  see  par.  68,  this  note. 


-As    to    grener- 


72.  liCKfalature  determines  what  la  pub- 
lic ase. — It  is  function  of  legislative  depart- 
ment to  determine  in  first  instance  what 
shall  constitute  public  use,  and  whether 
any  private  property  shall  be  taken  for  such 
use,  as  well  as  extent  to  which  such  prop- 
erty may  be  taken,  and  in  above  section  and 
the  followingr  legrislature  has  enumerated 
certain  public  uses  for  which  state  may 
exercise  its  eminent  domain,  as  well  as 
manner  and  extent  of  its  exercise  for  those 
uses. — County  of  San  Mateo  v.  Coburn,  180 
Cal.  631.  634,  68  Pac.  78,  621. 

As  to  pvblle  use,  see  pars.  47,  106,  107,  this 
note. 

78.  Without  doubt  it  is  greneral  rule  that 
where  there  is  any  doubt  whatever  whether 
use  to  which  property  is  proposed  to  be  de- 
voted is  of  public  or  private  character,  it  Is 
matter  to  be  determined  by  legrislature,  and 
courts  will  not  undertake  to  disturb  its 
judgrnient  in  this  regard,  but  where  it  ap- 
pears, beyond  possibility  of  question,  that 
tax  had  been  imposed,  or  property  of  citi- 
zen had  been  taken  for  use  or  purpose  in 
no  sense  public,  it  would  be  duty  of  court 
to  interfere  and  afford  relief. — Consolidated 
Channel  Co.  v.  Central  Pac.  R.  Co.,  51  Cal. 
269,  273;  Madera  R.  Co.  v.  Raymond  Gran- 
ite Co.,  8  Cal.  App.  668,  87  Pac.  27,  80. 

74.  Nceesslty  for  tsklas  —  Burden  of 
proof. — The  burden  of  establishing:  the  Issue 
of  necessity  for  the  taking:  is  upon  the 
plaintiff  but  it  is  not  necessary  to  set  forth 
in  the  complaint  the  evidence  upon  which  it 
relies  to  prove  the  alleg:ed  necessity. — 
Northern  Lig:ht  &  Power  Co.  v.  Stacher,  18 
Cal.  App.  404,  408,  109  Pac.  896. 

76.  In  determining:  the  necessity  for  the 
taking:  for  public  use,  not  only  present,  but 
future,  demands  may  be  considered,  those 
which  exist  and  those  which  may  be  fairly 
anticipated. — Central  Pac.  R.  Co.  v.  Feld- 
man,   152  Cal.  809,   92  Pac.   849. 

76.  Right  of  way  for  an  electric  power 
line  for  the  transmission  of  electricity  to 
be  sold  to  the  public  to  furnish  power,  light 
and  heat  to  counties,  cities,  villages  and 
towns,  and  the  inhabitants  thereof,  is  for 
c  public  use,  and  a  complaint  showing  such, 
is  sufficient  upon  that  point. — Tuolumne 
Water  Power  Co.  v.  Frederick,  18  Cal.  App. 
495,  503.  110  Pac.  184. 

77.  Not  bar  to  fnrtker  eondenftnatton. — 
Judgment  rendered  by  stipulation  for  right 
of  way  for  pipe-line  is  one  conc/uslve  as  to 
that  particular  pipe-line  and  the  particular 
rl^ht  of  way  given  therefor  and  is  not  a  bar 
to  the  condemnation  of  another  or  further 


— LAguna  Drainage  Dist.  v.  Charles  Mar- 
tin Co.,  5  Cal.  App.  166,  173,  89  Pac.  993. 

78.  Order  of  proof. — The  more  orderly 
procedure  is  for  the  court  to  find  upon  the 
question  of  necessity  before  the  issue  of 
compensation  is  submitted  to  the  Jury,  but 
if  the  jury  has  sufficient  Information  as  to 
the  proposed  action  of  the  court  to  en- 
able it  to  act  intelligently  upon  the  Issue 
of  compensation  and  without  prejudice  of 
the  subsequent  rights  of  the  defendant  the 
reservation  by  the  court  of  the  decision  of 
the  question  of  necessity  until  after  the  ver- 
dict is  rendered  is  not  even  erroneous  much 
less  in  excess  of  Jurisdiction. — Beaulleu 
Vineyard  v.  Superior  Court,  6  CaL  App.  242, 
248,  91  Pac.  1015. 

As    to    pi^ceedlni;    on    eondemnjitton,    see 

pars.  85<-96,  this  note. 

79.  Owner  ni«y  eontcst  tke  rlirlkt' — ^It  is 

not  to  be  hold  that  mere  declaration  by 
legislature,  that  object  for  which  private 
property  may  be  taken  is  public  use,  -will 
preclude  owner  from  contesting  right  to  de- 
prive him  of  his  property. — San  ICateo 
County  V.  Coburn,  180  Cal.  631,  634,  68  Pac. 
78,  621;  Laguna  Drainage  Dist.  v.  Charles 
Martin  Co.,  144  Cal.  209,  217,  77  Pac.  933; 
Madera  R.  Co.  v.  Raymond  Oranite  Co.,  Z 
Cal.  App.  668,  87  Pac.  27,  30. 


80.  Particular  nsea     Canals  and  dttehen. 

— By  the  provisions  of  subdivision  4,  sec- 
tion 1238,  post,  which  authorises  the  con- 
demnation of  water-rights  sought  to  be  ap- 
plied to  public  use  in  "supplying  mines 
and  farming  in  neighborhoods  with  water/* 
a  corporation  has  the  right  to  acquire 
water-rights  in  such  manner  and  carry  such 
water  In  its  canals  through  the  neighboring 
counties  to  be  distributed  to  the  several 
farming  neighborhoods  along  the  canal 
routes. — San  Joaquin  ft  Kings  River  Canal 
ft  Irr.  Co.  V.  Stevlnson,  164  CaL  221,  128  Pac 
924,  926. 

See  par.  9,  this  note. 

As  to  particular  uses,  see  pars.  9,  6S,  S4. 
63,  66,  this  note. 

As  to  what  constltuteB  a  public  use  for 
which  private  property  may  be  taken  under 
an  exercise  of  the  power  of  eminent  doatalB* 

see  notes  Ann.  Cas.  1912D,  1002;  102  Am. 
St.  Rep.  809. 

As  to  public  use  as  a  Judicial  questioUv  see 

note  88  Am.  St.  Rep.  926. 

81.  Under  section  1288,  post,  subdivision 
3,  which  gives  the  right  of  eminent  domain 
for  "canals,  aqueducts,  reservoirs,  tunnels, 
flumes,  ditches,  or  pipes  for  conducting  or 
storing  water  for  the  use  of  the  inhabitants 
of  any  county,  and  all  other  public  uses  for 
the  benefit  of  any  county,  or  the  inhabitants 
thereof,  which  may  be  authorized  by  the 
legislature."  it  will  be  understood  that  wa- 
ter also  may  be  taken  to  be  carried  In  the 
canals  and  ditches,  and  that  it  is  not  neces- 
sary, to  constitute  a  public  use,  that  the 
water  be  furnished   to  every   inhabitant  of 


2710 


Tit.  Vlf .] 


VBNUBi— PROCBBDINGS  TO  TAKES  AND  ASSESS. 


§12S7 


the  county,  but  It  will  be  sufficient  if  all 
-who  are  capable  of  enjoying  it  have  an 
equal  risht  to  it. — San  Joaquin  &  Kingrs 
River  Canal  ft  Irr.  Co.  v.  Stevinson,  164 
Gal.  221,  128  Pac.  924,  927. 


82.     &«■»•— Saafte— Sale  of  water  to  piiblle. 

— It  is  settled  that  the  use  of  water  for 
sale,  rental  and  distribution  to  the  public 
erenerally  is  a  public  use.  The  question 
whether  one  who  desires  to  condemn  prop- 
erty to  be  devoted  to  such  use  has  such 
rlgrht  is  to  be  determined  by  the  provisions 
of  the  statute. — San  Joaquin  ft  KinsTS  River 
Canal  ft  Irr.  Co.  v.  Stevinson,  164  Cal.  231, 
128  Pac.  924,  926. 

8S.  Plaee  of  trials — Proceedlnsrs  in  emi- 
nent domain  under  the  provisions  of  above 
section  required  to  be  brought  in  the  county 
^where  the  property  sought  to  be  condemned 
is  situated,  and  such  proceedinars  are  not 
within  or  affected  by  the  provisions  of  sec- 
tion 395,  ante,  as  to  actions  in  general  (dic- 
tum).— John  Heinlen  Co.  v.  Superior  Court, 
17  Cal.  App.  662,  121  Pac.  293. 

84.  Private  aae  abcwa  — Condeaftaatloa 
dealed. — If  it  can  be  shown  by  extrinsic  evi- 
dence that  end  sought  to  be  accomplished  is 
not  of  public  character,  but  is  solely  for 
private  purposes,  condemnation  will  be  de- 
nied as  being:  in  excess  of  legrislative  power. 
— San  Mateo  County  v.  Coburn,  130  Cal.  631, 
634,  63  Pac.  78,  621;  Lagruna  Drainage  Diat. 
V.  Charles  Martin  Co.,  144  Cal.  209,  217,  77 
Pac.  933. 

85.  Proeeedlasa  to  take  aad  asaeso  prop- 
erty—Statutory provlaloas. — Section  1264, 
post,  providing:  that  "at  any  time  after  trial 
of  Judgment  entered,  or  pending:  an  appeal 
from  the  Judg:ment  to  the  supreme  court, 
whenever  the  plaintiff  shall  have  paid  into 
court,  for  the  defendant,  the  full  amount  of 
the  Judirment,  and  such  further  sum  as  may 
be  required  by  the  court  as  a  fund  to  pay 
any  further  damages  and  costs  that  may  be 
recovered  in  said  proceeding:,  as  well  as  all 
damag:es  that  may  be  sustained  by  the  de- 
fendant, if  for  any  cause  the  property  shall 
not  be  finally  taken  for  public  use,  the  su- 
perior court  in  which  the  proceeding:  was 
tried  may,  upon  notice  of  not  less  than  ten 
days,  authorise  the  plaintiff,  if  already  in 
possession,  to  continue  therein,  and  if  not, 
then  to  take  possession  of  and  use  the 
property  during:  the  pendency  of  and  until 
the  final  conclusion  of  the  litlg:atIon,  and 
may.  if  necessary,  stay  all*  actions  and  pro- 
ceeding:s  ag:ainst  the  plaintiff  on  account 
thereof,"  is  constitutional. — Reed  Orchard 
Co.  V.  Superior  Court,  19  Cal.  App.  648,  128 
Pac.  9,  12. 

Am  to  rales  of  pnietlce»  see  par.  160,  this 
note. 

As  to  order  of  proof,  see  par.  78,  this  note. 

As  to  ▼alldlty  of  esslaeat  dosftaln  statate 
^vhlck  falls  to  provide  for  aotiee  to  land 
owaer  of  proeeedinigs  to  eondestB,  as  dls-> 
tlnsvished  frosft  proceeding  to  fix  eompea- 

itlon»  see  note  Ann.  Cas.  1913A,  1266. 


86.  Section  1264,  post,  authorising:  stay 
of  proceeding:s  by  the  superior  court  in  53er- 
tain  cases,  is  not  repealed  by  implication  by 
section  949,  ante,  authorizing:  stay  of  pro- 
ceeding:s  in  all  cases  not  excepted  from  its 
terms,  and  condemnation  proceedings  not 
being:  excepted.  The  former  is  a  special 
statute  and  hence  must  be  upheld  unless  ex- 
pressly repealed. — Reed  Orchard  Co.  v.  Su- 
perior Court,  19  Cal.  App.  648,  128  Pac.  9,  14. 


87.  Same— Defenses— Future  possibilities. 

— In  an  action  to  acquire  water  for  irriga- 
tion by  condemnation  proceedings,  the  mere 
fact  that  such  corporation  would  devote 
certain  waters,  the  right  to  which  was  ac- 
quired in  the  past,  to  private  use,  was  no 
defense  to  the  action  to  acquire  water  to  be 
applied  to  public  use.  If,  after  taking  it, 
such  corporation  should  convert  it  from 
public  to  private  use,  such  conversion  could 
be  prevented,  but  where  there  is  no  evi- 
dence of  such  Intent,  the  mere  assertion 
that  the  plaintiff  corporation  may  in  the 
future  wrongfully  do  so  can  not  defeat  its 
right  to  the  condemnation. — San  Joaquin  ft 
Kings  River  Canal  ft  Irr.  Co.  v.  Stevinson. 
164  Cal.  221,  128  Pac  924,  930. 

88.  Same— Parties  defendant  to  action. — 

Where  a  person  is  attempting  to  have  con- 
demned for  public  use  a  certain  amount  of 
water  which  is  the  riparian  right  of  a  cer- 
tain riparian  owner,  since  the  lower  ripa- 
rian owners  have  no  right  to  complain  of 
such  diversion,  they  are  not  necessarily 
parties  to  such  action. — San  Joaquin  & 
Kings  River  Canal  &  Irr.  Co.  v.  Stevinson, 
164  Cal.  221,  128  Pac.  924,  932. 

89.  Section  1244.  post,  requires  the  com- 
plaint in  a  condemnation  proceeding  to  state 
''names  of  all  owners  and  claimants  of  the 
property"  as  defendants.  Section  1246, 
post,  provides,  in  substance,  that  any  per- 
son occupying  or  having  or  claiming  any 
interest  In  the  property  sought  to  be  con- 
demned may  appear,  plead,  and  defend  as 
to  his  interest.  Section  1247,  post,  provides 
that  in  such  actions  the  court  shall  have 
power  to  hear  and  determine  all  adverse 
or  confiicting  claims  to  the  property  sought 
to  be  condemned.  It  is  obvious  from  this 
language  that  these  provisions  do  not  con- 
template or  authorise  the  admission  of  a 
person  as  a  party  who  does  not  show  that 
he  has  some  interest  or  right  to  the  prop- 
erty sought  to  be  condemned  or  of  a  person 
whose  statements  of  his  right  shows  that  he 
has  no  such  interest. — San  Joaquin  &  Kings 
River  Canal  ft  Irr.  Co.  v.  Stevinson,  164  Cal. 
221,  128  Pac.  924,  926. 


90.  Same— Fleadlas>— Description  of  ter- 
ritory.— The  law  does  not  require,  in  order 
to  maintain  an  action  to  condemn  water  for 
public  use,  that  the  boundary  of  the  terri- 
tory to  which  it  Is  to  be  dedicated  shall  be 
alleged  and  proven  with  absolute  cer- 
tainty. The  nature  of  the  use  is  such  that 
this  could  not  be  done.  The  location  of  the 
proposed  canal  being  shown,  the  situs  of 
the  proposed  use  is  thereby  fixed  with  suflH- 
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clent  accuracy. — San  Joaquin  &  Kln^rs  River 
Can»l  &  Irr.  Co.  v.  Stevinson.  164  Cal.  221, 
128  Pac.  924,  926. 

Aa  to  eomplaint  la   condemsattoB  ir«B«r* 
ally,  see  pars.  10,  11,  this  note. 


•1.  Same— Rlgrht  to  later«'cae  ^  AdTonio 
claiaiaat  to  defendant. — In  a  special  pro- 
ceeding: to  condemn  water  for  the  benefit 
of  the  plaintiff  as  the  purveyor  of  the  pub- 
lic use,  third  persons  not  interested  in  the 
land  in  subordination  to  or  In  common  with 
the  person  whose  ri^ht  is  sought  to  be 
taken,  but  claiming:  adversely,  have  no  rlgrht 
to  intervene  under  section  387,  ante. — San 
Joaquin  &  Kings  River  Canal  &  Irr.  Co.  v. 
Stevinson,  164  Cal.  221,  128  Pac.  924.  930. 

Aa  to  rlffht  of  vendee  of  land  condemned 
to  compensation  a^'arded,  see  note  Ann. 
Cas.  1912A,  456;  Ann.  Cas.  1912A,  1056. 

92.  Same— Value  of  land. — The  default 
of  defendants  in  condemnation  proceedingrs 
did  not  affect  the  duty  of  the  jury  to  de- 
termine the  value  of  the  land  which  was 
taken,  nor  would  they  have  been  relieved 
of  such  duty  if  the  owner  had  suffered  de- 
fault.— Reed  Orchard  Co.  v.  Superior  Court, 
19  Cal.  App.   648,  128  Pac.  9,  16. 

Aa  to  evidence  of  special  value  of  prop- 
erty, see  note  124  Am.  St.  Rep.  536. 

98.     Same  —  Variance   Immaterial. — In    an 

action  to  condemn  water  for  public  use, 
where  the  allegation  is  that  the  water  is  to 
be  devoted,  sold  and  distributed  in  several 
named  counties,  whereas  the  proof  shows 
that  it  can  be  sold  and  distributed  only  to 
inhabitants  along  the  lands  of  its  canals 
and  wholly  in  the  territory  west  of  the 
river,  there  is  no  substantial  variance. 
Where  there  is  a  general  allegation  to  this 
fact,  the  specific  facts  alleged  show  clearly 
enough  that  the  water  is  to  be  taken  only 
to  the  lands  on  the  west  side. — San  Joaquin 
&  Kings  River  Canal  &  Irr.  Co.  v.  Stevin- 
164  Cal.  221,  128  Pac.  924. 

94.  In  an  action  to  acquire  water  for 
irrigation  by  condemnation  proceedings,  an 
objection  that  the  proof  showed  that  the 
water  was  not  necessary  to  public  use,  ex- 
cept for  a  portion  of  the  year  was  removed 
by  the  filing  of  an  amended  complaint 
wherein  the  taking  of  the  water  is  limited 
to  the  season  when  it  is  actually  required, 
the  dates  being  specifically  stated. — San 
Joaquin  &  Kings  River  Canal  &  Irr.  Co.  v. 
Stevinson,   164  Cal.   221,  128   Pac.  924,  929. 

9S*  San&e— Verdict— Interest  of  each  de- 
fendant,!— ^Where.  in  condemnation  proceed- 
ings, a  verdict  fails  to  specify  the  amount 
of  interest  of  each  defendant,  the  jury  may, 
under  section  619,  ante,  correct  such  verdict. 
— Reed  Orchard  Co.  v.  Superior  Court.  19 
Cal.  App.  648,  128  Pac.  9.  17. 

96.  Where  the  jury,  in  condemnation  pro- 
ceedings, has  failed  to  assess  the  separate 
interest  of  each  defendant,  the  court  may, 
under  the  provisions  of  section  1247,  post, 
assess  such  claims — Reed  Orchard  Co.  v.  Su- 
perior Court,  19  Cal.  App.  648,  128  Pac.  9,  17. 


•T.  Prior  neceaaary  puWIe  nae— Une  la 
common. — ^Where  the  public  use  to  whirh  it 
is  proposed  to  subject  the  property  can  not 
be  said  to  be  more  necessary  than  that  to 
which  it  is  already  subjected,  there  can  be 
no  such  Interference  with  the  prior  use  as 
will  substantially  or  materially  affect  the 
eflUciency  thereof;  but  it  can  not  be  said  as 
matter  of  law  that  a  limited  use,  in  com- 
mon, of  the  right  of  way  and  levee  of  a 
reclamation  district  by  a  railroad  can  not 
be  so  regulated  that  there  will  be  no  mate- 
rial interference  with  the  use  of  the  recla- 
mation works. — Reclamation  Dlst,  v.  Su- 
perior Court,  151  Cal.  269,  90  Pac.  545. 

9S.  Property  sabject  to  appropriation— 
Snbmerved  landa. — By  the  first  section  of 
the  street  opening  act  of  1889,  the  city  coun- 
cil of  any  municipality  Is  granted  power  "to 
condemn  and  acquire  any  and  all  land  and 
property  necessary  and  convenient  for  that 
purpose."  Very  early  in  the  history  of 
California  the  supreme  court  recognised 
and  declared  the  right  of  state  to  surrender 
into  the  Jurisdiction  and  control  of  a  city, 
and  to  sell  into  private  ownership,  not  only 
tide  lands  but  those  perpetually  submerged. 
(Eldridge  v.  Co  well,  4  Cal.  87.)  Jurisdic- 
tion over  lands  of  this  kind  involves  such 
incidental  authority  as  the  city  may  exer- 
cise in  the  condemnation  of  rights  of  way. 
the  construction  of  streets  and  the  like. 
The  legislature  has  left  the  act  in  practi- 
cally its  original  form;  hence  it  must  be 
presumed  that  words  "land"  and  "lands"  in 
that  statute  were  used  in  the  technical 
sense  "territory." — West  Berkeley  Land  Co 
V.  City  of  Berkeley,  164  Cal.  406,  129  Pac. 
281,  282. 

As  to  property  sabject  to  appropriation 
senerallyt  see,   post,   9  1238   and   note. 

99.  Public  hlKbvray^Demand  for,  legis- 
lative matter. — Whether  public  highway  i» 
demanded  in  any  particular  region,  as  well 
as  its  location  and  extent,  are  matters  of 
political  or  legislative  character. — San  Ma- 
teo County  V.  Coburn,  130  Cal.  631,  635.  63 
Pac.  78,  621. 

100.  Public  property  avbject  to  «oe. — ^This 
provision  construed  as  not  being  restricted 
in  its  application  to  the  property  of  indi- 
viduals or  corporations,  nor  to  preclude  its 
application,  to  public  property;  and  a  rail- 
road company  may  subject  the  right  of  way 
of  a  reclamation  district  for  levee  purposes 
and  the  levee  constructed  thereon,  to  a  lim- 
ited use  for  a  right  of  way  for  Its  railroad, 
such  use  to  be  in  common  with  the  district; 
nor  is  there  any  constitutional  objection  to 
such  a  construction. — Reclamation  Dist.  v. 
Superior  Court.  161  Cal.  267.  90  Pac.  546. 

101.  Pnb1lc»servlce  corporation  —  Aa  to 
riKht  to  exercise  povrer  of. — ^The  power  "to 
acquire"  property  for  the  purposes  of  a 
public  use,  given  to  a  public-service  corpo- 
ration by  its  articles  of  incorporation,  in- 
cludes the  right  "to  condemn." — Deseret 
Water,  Oil  &  Irr.  Co.  v.  California,  167  Cal. 
147,  138  Pac.  981. 
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Saaie-^Aetually  CBsased  In  rcndcr- 
iBflr  poblle  serrlee*  not  required^ — ^The  law 
does  not  contemplate  that  a  corporation 
organised  to  render  public  service  must 
first  be  eneragred  In  such  service  before  Its 
rterbt  to  condemn  property  under  the  power 
€>t  eminent  domain  accrues,  and  hence  Its 
complaint  In  condemnation  proceedlngrs  need 
not  show  It  to  be  In  charge  of  a  public  use. 
— I>e8eret  Water,  Oil  &  Irr.  Co.  v.  California, 
167  CaL  147.  138  Pac.  981. 

lOS.     Same  ^  Complaint  In   condcmnatton. 

The  fact  that  the  complaint  In  condemna- 
tion alleged  certain  purposes  of  the  pro- 
ceedings not  expressly  enumerated  In  sec- 
tion 1288,  post,  does  not  operate  against 
tlie  Judgment,  when  there  was  no  demurrer, 
and  the  most  of  the  purposes  set  forth  In 
the  complaint  came  strictly  within  the  lan- 
guB,ge  of  the  section,  and  the  evidence  was 
ample  to  sustain  the  complaint  In  these 
respects. — Deseret  Water,  Oil  &  Irr.  Co.  v. 
California,  167  Cal.  147,  138  Pac.  981. 

As  to  complaint  In  condemnation  proceed- 
inS"  Kcncrall7»  see  pars.  10,  11,  this  note. 

104.  Where  the  plaintiff  In  eminent  do- 
main seeks  to  condemn  a  whole  section  of 
land,  not  rights  of  way  thereover,  It  la  un- 
necessary for  the  complaint  to  conform  to 
the  requirements  of  section  1244,  post,  which 
is  applicable  to  cases  where  a  right  of  way 
only  Is  sought. — Deseret  Water,  Oil  &  Irr. 
Co.  V.  California,  167  Cal.  147,  138  Pac.  981. 

105*     Public  nac  mast  be  ahown^ — It  Is  not 

sufficient  for  a  complaint  to  allege  that  the 
use  for  which  property  Is  to  be  taken  is  a 
public  use.  It  must  show  that  the  use  Is 
one  of  those  enumerated  In  the  statute  and 
the  trial  court  can  not  obviate  this  require- 
ment by  finding  the  use  to  be  a  public  use. 
— Hercules  Water  Co.  v.  Fernandez,  5  CaL 
App.  726,  782,  91  Pac.  401. 

10«.     «*Pnbllc   nsc" — ^Dcllnltlon    of   term, — 

The  term  "public  use"  is  a  term  of  Indefi- 
nite signification,  and  while  what  is  a  pub- 
lic use  is  a  Judicial  question,  yet  In  a  doubt- 
ful case,  the  legislative  declaration  Is  of 
grreat  persuasive  force. — Tuolumne  Water 
Power  Co.  v.  Frederick,  13  Cal.  App.  498, 
603.  110  Pac.  134. 

lOT.     Same— Determined  from  evidence^ — 

The  term  "public  use"  Is  an  expression  of 
indefinite  signification,  and  its  application 
to  facts  of  any  particular  case  is  also  to  be 
determined  from  evidence. — ^Lindsay  Irr.  Co. 
V.  Mehrtens,  97  Cal.  676,  680.  32  Pac.  802; 
Madera  R.  Co.  v.  Raymond  Granite  Co.,  8 
Cal.  App.  668.  87  Pac.  27,  30. 

lOa  Rallroadii — ^Rl^ht  of  way  — A«  to 
Kcncrally^ — ^In  an  action  to  condemn  land 
for  a  right  of  way  for  a  railroad.  It  is 
proper  to  allow  expert  testimony  to  the 
effect  that  the  market  value  of  plaintiffs 
land  will  be  greatly  depreciated  by  the  fact 
that  the  railroad,  as  It  is  Intended  to  be 
constructed,  will  hold  back  fiood  waters  and 
thereby  cause  damage  to  said  land. — Colusa 
A  H.  R.  Co.  V.  Qlenn,  25  Cal.  App.  634,  144 
Pac.  998. 


109.  In  this  action  to  condemn  certain 
land  for  a  right  of  way,  it  Is  held  that  the 
evidence  was  irreconcilably  confl.lcting, 
and  that  there  was  nothing  to  indicate  that 
the  court  abused  its  discretion  in  granting 
the  motion  for  a  new  trial. — Colusa  &  H. 
R.  Co.  V.  Glenn,  26  Cal.  App.  634.  144  Pac. 
993. 

110.  In  such  a  case  the  rule  of  damages 
is  the  difference  between  the  value  of  the 
land  Immediately  before  and  after  the  tak- 
ing of  the  right  of  way,  the  real  question  in 
such  cases  being  how  much  the  market 
value  of  the  property  has  been  diminished 
by  taking  the  right  of  way  therefrom.  In 
determining  and  fixing  such  damages,  all 
matters  and  conditions  which  may  reason- 
ably be  expected  to  follow  the  location  and 
operation  of  the  road  and  affect  the  value  of 
the  land  should  be  considered. — Colusa  & 
H.  R.  Co.  V.  Glenn,  26  Cal.  App.  634,  144  Pac. 
998. 

111.  Same  ^ 'Wharves    for  ^  Evidence. — 

Evidence  tending  to  show  that  the  plaintiff 
had  planned  a  railroad  system,  including  a 
line  from  Vallejo  to  Sacramento,  that  the 
proposed  route  over  defendant's  land  was  a 
part  of  the  Sacramento  line,  and  that  In 
pursuance  of  the  plan  It  had  constructed 
other  parts  of  the  line  and  obtained  fran- 
chises and  rights  of  way  therefor,  and  that 
it  was  endleavoring  to  complete  the  same. 
Is  relevant  to  the  question  of  the  good 
faith  of  the  plaintiff  in  proposing  to  build 
its  road  on  the  land  sought  to  be  acquired, 
and  is  proper  to  be  considered  upon  the 
question  as  to  the  necessity  for  the  taking 
of  the  land. — ^Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  645,  147  Pac.  238. 

112.  Testimony  of  the  president  of  the 
plaintiff  describing  his  efforts  to  overcome 
the  obstacles  thrown  in  the  way  of  the 
building  of  the  road  by  other  corporations 
and  persons  and  in  defeating  the  opposi- 
tion to  the  enterprise,  is  likewise  admis- 
sible on  the  question  of  good  faith  of  the 
plaintiff  in  seeking  condemnation. — Vallejo 
&  Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.   545,  147  Pac.  238. 

113.  The  fact  that  some  of  such  evidence 
might  tend  to  create  or  arouse  prejudice 
against  the  defendants  in  favor  of  the 
plaintiff  by  creating  a  suspicion  that  other 
railroad  corporations  were  instigating  the 
defense  or  obstructing  the  building  of  the 
proposed  railroad,  is  not  a  sufficient  ground 
for  Its  exclusion. — ^Vallejo  &  Northern  R. 
Co.  V.  Reed  Orchard  Co.,  169  Cal.  645,  147 
Pac.  238. 

114.  A  railroad  corporation  has  the  right 
to  condemn  land  for  freight  wharves  and 
sheds,  as  being  land  reasonably  "necessary 
to  successfully  work  and  conduct  the  busi- 
ness of  the  road"  and  as  a  necessary  ap- 
pendage or  adjunct  thereto,  within  the 
meaning  of  section  465  of  the  Civil  Code, 
where  the  railroad  extends  to  a  navigable 
river  through  a  large  area  of  highly  pro- 
ductive land  and  upon  such  river  there  is 
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a  heavy  steamboat  traffic  engraved  in  carry- 
ing: the  products  of  such  land. — ^Vallejo  St 
Northern  R.  Co.  v.  Reed  Orchard  Co..  169 
Cal.  546,  f47  Pac.  238. 

115.  It  U  not  necessary  that  a  railroad 
corporation  In  order  to  obtain  a  rigrbt  to 
maintain  wharves  as  a  part  of  its  road  that 
It  should  first  obtain  a  wharf  franchise  In 
pursuance  of  sections  528  to  581,  inclusive, 
and  section  2921  of  the  Political  Code. — 
Vallejo  &  Northern  R.  Co.  v.  Reed  Orchard 
Co.,  169  Cal.  545,  147  Pac.  238. 

116.  Sections  528  to  531  of  the  Civil  Code 
apply  only  to  corporations  orgranlzed  for 
the  purpose  of  carrying  on  the  business 
of  conductinfiT  a  public  bridge  ferry,  wharf, 
chute,  or  pier,  and  have  no  applications  to 
corporations  formed  for  the  purpose  of  con- 
structing: a  railroad. — ^Vallejo  &  Northern  R. 
Co.  V.  Reed  Orchard  Co.,  169  Cal.  645,  147 
Pac.  238. 

117.  Section  2921  of  the  Political  Code 
was  Intended  to  give  the  board  of  super- 
visors discretion  to  grrant  an  additional 
franchise  to  a  railroad  corporation  to  en- 
able it  to  carry  on  a  public  wharf  and 
chargre  tolls  thereon  where  the  board  finds 
that  such  public  wharf  is  necessary  to  the 
railroad  franchise,  and  was  not  intended  to 
forbid  the  railroad  maintainingr  a  wnarf 
for  its  own  purposes  without  the  additional 
authority  to  be  granted  under  the  section 
by  the  board  of  supervisors. — Vallejo  & 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  545,  147  Pac.  238. 

118.  The  use  of  the  land  along  the  river- 
front by  the  plaintiff  for  wharves  as  an 
adjunct  to  its  railroad  is  not  forbidden  by 
clause  of  section  2  of  article  XV  of  the  con- 
stitution declaring  that  no  corporation 
claiming  or  possessing  the  frontage  of  nav- 
igable water  "shall  be  permitted  to  ex- 
clude the  right  of  way  to  such  water  when- 
ever it  is  required  for  any  public  purpose." 
— Vallejo  &  Northern  R.  Co.  v.  Reed  Orchard 
Co.,  169  Cal.  545,  147  Pac.  238. 

119.  On  the  question  of  the  necessity  of 
the  taking,  evidence  is  admissible  of  the 
nature  of  the  country  through  which  the 
road  would  pass  and  of  the  territory  which 
would  probably  contribute  freight  and  pas- 
sengers to  the  road  for  carriage,  of  the 
amount  and  character  of  the  products  which 
such  territory  would  probably  yield  at  the 
present  time  and  in  its  probable  future 
growth  and  development,  of  the  volume  of 
passenger  traffic  probable  from  such  terri- 
tory, and,  generally,  of  all  other  facts  tbat 
would  tend  to  show  the  amount  of  traffic 
to  be  handled  within  a  reasonable  time  in 
the  future. — Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co..  169  Cal.  545,  147  Pac.  238. 

120.  Evidence  of  the  probable  production 
of  factories  and  quarries,  arrangements  with 
connecting  roads  for  freight  and  passenger 
traffic,  the  feasibility  of  reclaiming  swamp 
and  overflowed  lands  and  thereby  Increasing 
their    production,    the    probability    of    such 
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reclamation,  with  the  means  whereby  It 
could  be  accomplished  and  the  measures 
taken  by  others  for  that  purpose,  the  needs 
from  probable  traffic  to  and  from  the  city 
of  Sacramento  over  plaintiff's  wharves  and 
cars,  the  area  required  for  yardage,  and 
comparisons  with  yards  of  other  similar 
railroad  systems  in  actual  operation,  accom- 
panied with  proper  explanations  of  the  dif- 
ferences between  the  two  systems,  and  also 
of  the  uses  to  be  made  of  the  spaces  or 
passageways  between  the  wharves.  Is  like- 
wise admissible. — ^Vallejo  &  Northern  R.  Co. 
V.  Reed  Orchard  Co.,  169  Cal.  545.  147  Pac 
288. 

121.  Where  the  president  of  the  plaintiff 
testified  on  cross-examination  that  another 
corporation  had  projected  a  line  from  Wood- 
land to  Sacramento  connecting  with  plain- 
tiff's road  near  the  bridge  of  the  plaintiff  on 
the  land  In  controversy,  and  that  plaintiff 
proposed  to  receive  the  cars  of  said  com- 
pany at  this  connection  and  run  them  hence 
to  the  city  of  Sacramento  and  other  places 
over  plaintiff's  line,  it  is  proper  to  permit 
him  OR  redirect  examination  to  explain  that 
such  other  company  was  then  constructing^ 
its  line  and  to  show  that  plaintiff's  road 
would  obtain  business  from  it  when  com- 
pleted.— Vallejo  A  Northern  R.  Co.  v.  Reed 
Orchard  Co..  169  Cal.  546,  147  Pac.   238. 

122.  The  opinion  of  a  civil  engineer  of 
ten  years'  experience  in  the  laying  out. 
operation,  and  construction  of  interurban 
railroads  is  admissible  on  the  question  as 
to  the  proportion  of  the  products  of  the 
counties  through  which  the  proposed  road 
was  to  run  that  would  probably  be  shipped 
over  plaintiff's  road  if  constructed. — ^Val- 
lejo &  Northern  R.  Co.  v.  Reed  Orchard  Co., 
169  Cal.  545,  147  Pac.  238. 

123.  A  report  of  the  State  Agricultural 
Society  purporting  to  show  the  amount  In 
tons,  pounds,  or  measures,  of  the  products 
of  the  counties  through  which  the  proposed 
road  was  to  run  Is  admissible. — ^Vallejo  A 
Northern  liL.  Co.  ▼.  Reed  Orchard  Co.,  169 
Cal.  545,  147  Pac.  238. 

124.  Upon  the  question  of  the  fntare 
business  of  the  road  and  the  necessity  for 
the  proposed  taking,  testimony  of  a  civil 
engineer  shown  to  be  familiar  with  the 
country  lying  along  the  Sacramento  River 
Is  admissible  as  to  the  approximate  are&s 
of  reclaimed  and  unreclaimed  land,  and  land 
capable  of  reclamation  in  the  Sacramento 
Valley,  and  sufficient  foundation  was  held 
therein  to  have  been  laid  for  the  admission 
in  evidence  of  a  map  prepared  by  him  show- 
ing such  facts. — Vallejo  A  Northern  R.  Co. 
V.  Reed  Orchard  Co.,  169  Qal.  546,  147  Pac 
238. 

125.  Estimates  of  the  approximate  quan- 
tity of  freight  handled  at  Sacramento  tes- 
tified to  by  witnesses  who  based  such 
estimates  on  investigations  they  had  made 
by  inquiries  of  shippers  and  others,  on  the 
testimony  of  other  witnesses  In  the  case 
and  the  reports  of  United  States  engineers. 
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la  admissible. — ^Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  545,  147  Pac.  238. 

126.  The  admission  in  evidence  of  a  re- 
port furnished  by  the  plaintiff  to  the  en- 
K^ineer  who  laid  out  the  plan  of  tracks  and 
other  structures  to  be  placed  by  plalntifiC  on 
the  land  sought  to  be  condemned,  for  the 
purpose  of  explalniner  the  testimony  of  the 
witness  as  to  why  it  was  that  he  had  fixed 
upon  the  land  as  the  area  of  the  land  neces- 
sary for  plaintiff's  use  is  not  error,  not- 
DVithstandins  that  such  report  also  con- 
tained statements  of  ttie  probable  tonnage 
of  freight  coming  from  the  counties  through 
MThlch  the  road  would  run. — Vallejo  & 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  546,  147  Pac.  238. 

127.  Upon  the  question  of  the  value  of 
the  property  sought  to  be  condemned,  it  Is 
not  prejudicial  error  to  refuse  to  permit 
a  -witness  to  give  his  opinion,  who  had  no 
actual  knowledge  of  any  sales  of  land  on 
the  Yolo  side  of  the  Sacramento  River  and 
"Who  until  two  years  before  the  sale  had 
lived  on  a  ranch  five  miles  north  of  Sac- 
ramento, and  who  had  never  been  on  the 
land  except  during  a'  flood  a  few  months 
before  the  trial. — ^Vallejo  &  Northern  R. 
Co.  V.  Reed  Orchard  Co..  169  Cal.  545,  147 
Pac.  238. 

128.  Same— Same  <—  InBtractloas. — An  in- 
struction that  the  railroad  company  had  a 
rig^ht  to  own  and  hold  steamers  and  run 
them  in  connection  with  its  railroad  and 
condemn  land  necessary  for  the  accommo- 
dation of  steamers  owned  by  itself  or  other 
persons  for  the  delivery  of  freight  and 
passengers  to  and  from  the  railroad,  is  not 
prejudicial  wh^re  the  articles  of  incorpora- 
tion of  the  plaintiff  confer  upon  it  power 
to  own  and  operate  steamers  if  necessary, 
proper,  or  convenient  for  the  convenient 
use,  accommodation,  maintenance,  and  oper- 
ation of  its  railroad. — Vallejo  &  Northern 
K.  Co.  V.  Reed  Orchard  Co.,  169  Cal.  545,  147 
Pac.  238. 

129.  Instructions  directing  the  Jury  that 
they  could  allow  such  quantity  of  land  for 
wharves  as  they  should  believe  reasonably 
necessary  to  accommodate  the  future  busi- 
ness of  the  road  in  delivering  and  receiving 
freight  to  and  from  its  cars  to  such  steam- 
ers as  they  believed  would  probably  be  ply- 
ing upon  the  river,  are  proper,  notwith- 
standing the  absence  of  any  allegation  in 
the  complaint  that  the  land,  or  any  part  of 
it,  was  needed  for  the  use  of  steamer  or 
steamer  lines. — ^Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  545,  147  Pac.  238. 

130.  An  instruction  stating,  that  as  the 
power  of  eminent  domain  is  necessary  for 
the  public  good,  "it  would  be  unjust  to  the 
public  that  the  plaintiff  should  be  required 
to  pay  the  owner  more  than  a  fair  indem- 
nity for  the  loss  he  sustains  by  the  appro- 
priation of  his  property  for  the  general 
good.  On  the  other  hand,  the  owner  being 
compelled  to  part  with  his  property, 
whether  he  desires  to  sell  or  not,  the  law 
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allows  him  Just  compenBatlon  therefor,*'  is 
not  objectionable,  as  being  argumentative. 
— Vallejo  &  Northern  R.  Co.  v.  Reed  Orchard 
Co.,  169  Cal.  546,  147  Pac.  238. 

131.  There  is  no  error  !n  instructing  the 
Jury  that  in  determining  the  question  of 
necessity  they  should  take  Into  considera- 
tion the  character  of  the  business  proposed 
to  be  done  by  plaintiff's  railroad  and  the 
manner  of  doing  It  and  the  future  needs  of 
the  communities  which  the  plaintiff  would 
serve,  and  that  In  so  doing  they  could  con- 
sider the  number  of  persons  to  be  served. 
— ^Vallejo  &  Northern  R.  Co.  v.  Reed  Or- 
chard Co.,  169  Cal.  545,  147  Pac.  238. 

132.  An  instruction  in  exact  accordance 
with  section  1249,  post,  prior  to  its  amend- 
ment in  1911,  that  in  determining  the  com- 
pensation to  be  given  the  defendant  they 
must  consider  the  value  of  the  land  as  it 
was  at  the  date  of  the  commencement  of 
the  action,  is  proper,  notwithstanding  the 
amendment  to  such  section  after  the  com- . 
mencement  of  the  action  by  providing  "that 
in  any  action  In  which  the  issue  is  not  tried 
within  one  year  after  the  date  of  the  com- 
mencement of  the  action,  unless  the  delay 
is  caused  by  the  defendant,  the  compensa- 
tion and  damages  shall  be  deemed  to  have 
liccrued  at  the  date  of  trial.  Nothing  in  this 
section  contained  shall  be  construed  or  held 
to  affect  pending  litigation." — ^Vallejo  & 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.   645,   147   Pac.   238. 

133.  Same— Same— Title  and  estate  griven. 

^-There  is  no  error  in  giving  the  plaintiff 
only  an  easement  in  the  land  for  the  right 
of  way  for  main  tracks  and  the  necessary 
sidetracks  and  other  tracks  for  chutes, 
yards,  and  storage  purposes,  and  a  fee  sim- 
ple estate  In  that  part  of  the  land  to  be 
used  for  a  storehouse,  a  blacksmith-shop,  a 
machine-shop,  wharves,  offices,  and  other 
purposes  requiring  the  construction  of  sub- 
stantial buildings  thereon.  —  Vallejo  & 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  545,  147  Pac.  238. 

134.  Riffht  aaavred — ^Not  reatrtcted  to  re- 
cover as  for  toTt4 — The  right  assured  to 
owner  by  article  I,  section  14  of  constitu- 
tion is  not  restricted  to  case  where  he  Is 
entitled  to  recover  as  for  tort  at  common 
law.  If  he  Is  consequently  damaged  by 
work  done,  whether  it  Is  done  carefully  and 
with  skill  or  not,  he  is  still  entitled  to  com- 
pensation under  this  provision. — Reardon  v. 
San  Francisco,  66  Cal.   492,   505.   6  Pac.  317. 

135.  <*Riirht  of  way>>— Basement  for  levee 

of  a  reclamation  district  constitutes  a  right 
of  way  within  the  meaning  of  that  phrase 
as  here  employed,  and  Is  a  right  of  way 
for  one  of  the  purposes  mentioned  in  sec- 
tion 1238,  post. — Reclamation  Dist.  v.  Su- 
perior Court.  151  Cal.  267,  90  Pac.  545. 

136.  Riparian  rlarl^ts^DlTerslon  of  water. 

— In  this  proceeding  in  eminent  domain  to 
acquire  the  right  to  divert  certain  waters 
of  the  San  Joaquin  River  as  against  ripa- 
rian lands  of  the  defendant,  it  ia  held  that 
15 
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the  decision  of  the  supx-eme  court  on  the 
former  appeal  (164  Cal.  221)  that  the  use 
which  the  appellant  proposed  to  make  of 
the  waters  sought  to  be  condemned  is  one 
for  which  it  is  authorized  to  exercise  the 
riffht  of  eminent  domain,  under  section  1238, 
post,  applies  with  equal  force  to  the  facts 
revealed  on  the  second  trial;  and  that  as  to 
the  public  character  of  the  use  the  law  was 
settled  by  that  decision  (unreported). — San 
Joaquin  &  Kings  River  Canal  &  Irr.  Co.  v. 
Stevinson,  20  Cal.  App.  Dec.  61.  147  Pac.  258. 

137.  In  such  a  case,  where  the  issue  ten- 
dered by  the  complaint  involved  simply  the 
riparian  right  of  the  land  described  therein, 
the  necessity  for  the  condemnation  of  the 
right  and  the  damage  to  this  particular 
land,  if  said  right  should  be  taken,  were 
all  that  concerned  the  Jury,  and  the  damage 
to  this  particular  land  was  to  be  ascer- 
tained by  deducting  from  the  market  value 
of  the  land  as  it  existed  at  the  time  of  the 
issuance  of  the  summons  the  market  value 
it  would  have  if  deprived  of  this  riparian 
right;  and  it  was  prejudicial  error  to  per- 
mit the  defendant  to  introduce  in  evidence 
an  elaborate  scheme  to  prospective  reclama- 
tion and  irrigation  of  this  land  and  in  al- 
lowing evidence  to  damage  to  other  lands 
than  those  described  in  the  complaint  (un- 
repofted). — San  Joaquin  &  Kings  River 
Canal  &  Irr.  Co.  v.  Stevlnson,  20  Cal.  App. 
Dec.  61.  147  Pac.  258. 

138.  The  issue  as  to  the  necessity  for 
the  taking  of  the  property  sought  to  be 
condemned  is  one  to  be  tried  by  the  court, 
and  not  submitted  to  a  Jury,  the  rule  in 
cases  of  eminent  domain  being  that  all 
questions,  except  those  necessary  to  de- 
termine the  compensation  to  be  made  to  the 
owner  for  his  property  taken  or  damaged, 
are  to  be  determined  by  the  court;  and  this 
necessarily  includes  among  the  questions 
triable  by  the  court  without  a  Jury,  the 
question  whether  plaintiff's  canal  will  un- 
reasonably waste  the  water  sought  to  be 
condemned  and  the  quantity  necessary  for 
the  use,  after  allowing  for  unavoidable 
waste;  also  the  question  whether  the  water 
which  the  plaintiff  has  already  acquired 
the  right  to  take,  would  be  sufficient  for  its 
public  use.  if  carried  and  distributed  with- 
out unreasonable  waste  (unreported). — 
San  Joaquin  &  Kings  River  Canal  &  Irr. 
Co.  V.  Stevlnson.  20  Cal.  App.  Dec.  61.  147 
Pac.  258. 

139.  The  question  as  to  whether  or  not 
the  plaintiff  should  be  required  to  cement 
Its  canal  to  prevent  waste  by  seepage  Is 
one  of  fact  to  be  decided  in  each  case  upon 
all  the  circumstances,  but  no  unreasonable 
expense  should  be  Imposed  on  the  public- 
service  company;  and  it  is  held  by  the 
supreme  court  in  this  case,  on  the  petition 
to  transfer  the  cause  to  it  for  rehearing 
that  the  opinion  of  the  district  court  of  ap- 
peal on  this  subject  is  not  to  be  regarded 
as  the  law  of  the  case  on  the  retrial  of 
the    action     (unreported). — San    Joaquin    & 
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Kings  River  Canal  &  Irr.  Co.  v.  Stevlnson. 
20  Cal.  App.  Dec.  61.  147  Pac.  258. 

140.     The   following  instruction   given  at 
the  request  of  the  defendant  is  objection- 
able  in    implying   that   if  the    plaintiff   ac- 
quired a  prescriptive  right  to  five  hundred 
feet  of  water  as  against  all  other  riparian 
owners   except   defendant  the  latter   would 
have  the  right  to  all  the  rest  of  the  river 
without  regard   to  the   claim   of  any   other 
riparian    owner:     "By    diverting    a    greater 
quantity  of  water  than  seven  hundred  and 
sixty    cubic    feet    per    second,    the    plaintiff 
could    acquire    no    right    against    the    lands 
of  defendant,  that  are  described  in  the  com- 
plaint,    but     plaintiff     could     acquire,     as 
against   other   riparian    owners,   the    righu 
by    prescription     to    take    such    excess    of 
water.     And  if  the  plaintiff  did  acquire  the 
rights  of  the  other  riparian  owner  by  pre- 
scription, or  otherwise,  then   the  defendant 
would  have  a  right  as  between  It  and  plain- 
tiff to  use   the   entire   flow  of  San   Joaquin 
River  in  excess  of  said  seven  hundred  and 
sixty  cubic  feet  per  second,   and.  that  too. 
without  regard  to  the  rights  of  those  ripa- 
rian   owners    whose    rights    had    been    ac- 
quired by  prescription  by  the  plaintifT*  (un- 
reported).— San     Joaquin     &    Kings     River 
Canal  &  Irr.  Co.  v.  Stevlnson,  20  Cal.  App. 
Dec.  61,  147  Pac.   258. 

141.  Same  —  Jnrr  tHal. — It  is  held  in 
denying  the  petition  for  a  rehearing  of  this 
appeal  in  the  supreme  court,  after  decision 
in  the  district  court  of  appeal,  that  In  so 
far  as  that  opinion  holds  that  the  issue  as 
to  the  necessity  for  the  taking  of  the  prop- 
erty sought  to  be  condemned  must  be  sub- 
mitted to  a  Jury,  unless  a  Ju»y  trial  thereof 
is  waived,  It  is  erroneous.  The  rule  Is,  that 
in  cases  of  eminent  domain  all  questions, 
excepting  those  necessary  to  determine  the 
compensation  to  be  made  to  the  owner  for 
his  property  taken  or  damaged,  are  to  be 
determined  by  the  court  (unreported).— 
San  Joaquin  &  Kings  River  Canal  &  Irr. 
Co.  v.  Stevlnson.  49  Cal.  App.  Dec.  376,  147 
Pac.  258. 

142.  This  necessarily  includes  among  the 
questions  triable  by  the  court  without  a 
Jury  the  question  whether  the  plaintiffs 
canal  will  unreasonably  waste  the  water  to 
be  condemned,  and  the  quantity  necessary 
for  the  use,  after  allowing  for  unavoidable 
waste;  also  the  question  whether  the  water 
which  the  plaintiff  already  has  acquired  the 
right  to  take  would  be  sufficient  for  its 
public  use,  if  carried  and  distributed  with- 
out unreasonable  waste   (unreported). San 

Joaquin  &  Kings  River  Canal  &  Irr.  Co.  v. 
Stevlnson.  26  Cal.  App.  285.  147  Pac,  258. 

148.  It  is  also  held,  in  denying  the  peti- 
tion for  a  rehearing,  that  the  discussion  In 
the  opinion  of  the  district  court  of  appeal 
with  respect  to  the  claim  that  the  plaintiff 
should  be  disregarded  on  the  new  trial,  as 
being  the  law  of  the  case  ^unreported) — 
San   Joaquin   &   Kings  River  Canal    &  Irr. 
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Co.    V.  Stevlnson,  26  Cal.  App.   286,  147  Pac 
268. 

144.  The  rigrht  to  a  trial  by  Jury  in  con- 
demnation suits  is  limited  to  the  issue  of 
compensation,  and  all  other  issues  are  to  be 
tried  by  the  court,  and  if  the  court  submits 
them  to  a  Jury,  it  is  nevertheless  required 
to  make  flndingrs  either  by  adopting  the 
verdict  thereon  or  by  making  flndingrs  in  its 
own  languaere. — Vallejo  &  Northern  R.  Co. 
V.  Reed  Orchard  Co.,  169  Cal.  645,  147  Pac. 
238. 

146.  The  amendment  of  1874  to  section 
692,  ante,  changed  the  effect  of  the  section 
as  applied  to  condemnation  suits,  so  that 
a  jury  trial  is  imperative,  if  not  waived, 
only  with  respect  to  the  issue  of  compen- 
sation.— ^Vallejo  &  Northern  R.  Co.  v.  Reed 
Orcliard  Co..  169  Cal.  646,  147  Pac.  238. 

146.  Sehool  land  siirroiiiided  by  forest  re« 

•erre. — School  land  granted  to  the  state  by 
the  federal  government  and  surrounded  by 
a  national  forest  reserve  is  not  appropriated 
to  a  public  use,  and  may  therefore  be  con- 
demned in  eminent  domain  proceedings  in- 
stituted by  a  public-service  corporation.— 
Deseret  Water,  Oil  &  Irr.  Co.  v.  California, 
167  Cal.  147,  188  Pac.  981. 

As  to  lands  that  nay  be  taken  generally, 
see,  post,  S  1238  and  note. 

147.  The  taking  of  appropriate  steps  by 
the  state  in  the  various  federal  land  offices 
to  exchange  such  school  land  for  other 
equivalent  public  land,  pursuant  to  the  pro- 

. visions  of  sections  3398  to  3409  of  the  Po- 
litical Code,  which  provide  that  such  lands 
may  be  used  as  "bases  for  indemnity  selec- 
tions provided  by  law,"  does  not  constitute 
a  dedication  of  such  to  "public  use"  so  that 
it  can  not  be  condemned  under  the  power 
of  eminent  domain. — Deseret  Water,  Oil  & 
Irr.  Co.  V.  California,  167  Cal.  147.  138  Pac. 
981. 

148.  The  state  statutes  do  not  say  that 
state  lands  reserved  from  sale,  or  state 
lands  not  offered  for  sale,  shall  not  be  sub- 
ject to  the  right  of  eminent  domain.  They 
declare  that  all  the  lands  of  the  state  shall 
be  subject  to  this  right,  saving  such  lands 
alone  as  are  devoted  to  a  public  use. — Des- 
eret Water,  OH  &  Irr.  Co.  v.  California,  167 
Cal.  147,  188  Pac.  981. 

149.  The  condemnation  of  state  land, 
which  is  surrounded  by  United  States  forest 
reserves,  by  a  public-service  corporation 
under  the  power  of  eminent  domain,  is 
not  contrary  to  public  policy  and  the  in- 
terest of  the  state. — Deseret  Water,  Oil  & 
Irr.  Co.  v.  California,  167  Cal.  147,  188 
Pac.  981. 

150.  Rvlcs  of  prsetiee. — This  title  of  the 
code  on  "Eminent  Domain,"  is  silent  as  to 
the  steps  to  be  taken  in  proceedings  there- 
under when  the  Judge  of  the  court  where 
brought  is  disqualified,  and.  in  determining 
the  rules  of  practice  applicable  in  such  a 
case,  reference  must  be  had.  as  herein  pro- 
vided, to  Title  II  of  this  code. — John  Hein- 


len  Co.  V.  Superior  Court,  17  Cal.  App.  662, 
121  Pac.  293. 

As  to  proeedare  ta  condemmatlon  proeeed- 
Ibks,  see  pars.  86-94,  this  note. 

151.  Seleetton  of  rovtc»  ete. — If  the  first 
selection  made  on  behalf  of  the  public 
could  be  set  aside  on  slight  or  doubtful 
proof,  a  second  selection  would  be  set  aside 
in  the  same  manner,  and  so  ad  infinitum. 
The  improvement  could  never  be  secured 
because  whatever  location  was  proposed, 
it  could  be  defeated  by  showing  another 
Just  as  good. — Tuolumne  Water  Power  Co. 
V.  Frederick,  18  Cal.  App.  498,  606,  110  Pac. 
184. 

162.  The  selection  of  a  particular  route 
as  permitted  in  the  first  instance  to  the 
person  in  charge  of  the  public  use,  and  un- 
less there  is  something  to  show  an  abuse  of 
discretion,  the  propriety  of  his  selection 
ought  not  to  be  questioned,  for  certainly  it 
must  be  presumed  that  the  state  or  its 
agent  has  made  the  best  choice  for  the  pub- 
lic, and  if  this  occasions  peculiar  and  un- 
necessary damage  to  the  owners  of  the 
property  afCected,  the  proof  of  such  damage 
should  come  from  them;  and  when  an  at- 
tempt is  made  to  show  that  the  location 
made  is  unnecessarily  injurious,  the  proof 
ought  to  be  clear  and  convincing,  for  other- 
wise no  location  could  ever  be  made. — 
Tuolumne  Water  Power  Co.  v.  Frederick,  13 
Cal.  App.  498,  606,  110  Pac.  134. 

155,  State's  right  of— «An  elcnicat  of 
sovereignty. — The  right  of  state  to  appro- 
priate private  property  for  public  use  is  an 
element  of  sovereignty,  and  in  section  14. 
article  I  of  constitution  people  of  this  state 
have  limited  this  right  by  declaring  condi- 
tions upon  which  alone  it  may  be  zeroised. 
— San  Mateo  County  v.  Coburn,  130  Cal.  631, 
634,  63  Pac.  78,  621. 

IM.     Statement  hy  plain tIC  In  open  covrt 

in  connection  with  motion  to  dismiss  to  the 
effect  that  if  such  motion  was  granted  it 
would  abandon  all  claim  to  the  property 
amounts  to  such  an  abandonment  as  will 
warrant  order  of  dismissal. — Southern  Pac. 
R.  Co.  V.  Reis  Estate  Co.,  16  Cal.  App.  216, 
114  Pac.  808. 

166.  Street  opening  act— Act  of  188»  pro- 
viding for  the  opening  of  streets,  etc.,  was 
not  repealed  by  the  amendment  of  1907  to 
above  section. — Clute  v.  Turner,  167  Cal.  73, 
76,  106  Pac.   240. 

See,  also,  par.  66,  this  note. 

156.  Same  ^  Award  of  damages.  — The 
mode  of  ascertainment  prescribed  in  the 
general  stre.et  law  does  not  preclude  an 
abutting  owner  from  insisting  upon  his 
constitutional  right  to  submit  the  question 
to  a  Jury. — Wilcox  v.  Engebretsen,  160  CaL 
299.  116  Pac.  760. 

157«  Same— Rule  of  damages. — ^Above  sec- 
tion  constitutes  the  rule  for  ascertaining 
the  amount  of  compensation  and  damages 
to  be  paid  for  land  acquired  by  proceedings 
had  under  the  street  opening  act  of  1903.^ 
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City  of  1*08  Anseles  v.  Gagrer,  10  Cal.  App. 
378,  381.  102  Pac.  17. 
^  See  par.  35,  this.  note. 

158.  Street  work  by  maMietpallty— Net  « 
taking. — When  municipal  corporation  is  en- 
gaged  in  doing:  street  work,  as  bulldingr 
sewer,  srradlngr  and  wldeningr  street,  in 
lawful  manlier  and  without  malice,  no  lia* 
bllity  for  damagres  attaches  to  it,  unless 
such  liability  is  Imposed  by  statute  law, 
or  the  organic  law  of  state.  Acts  done  in 
proper  exercise  of  governmental  powers, 
and  not  directly  Encroaching  upon  private 
property,  though  their  consequences  may 
impair  its  use,  are  universally  held  not  to 
be  taking  within  meaning  of  constitutional 
provision. — Reardon  v.  San  Francisco,  66 
Cal.  492,  498,  6  Pac.  817. 

180.  Sane— -Owner  notllled,  eontraetor 
ezoaeratetl^ — Where  street  work  is  per- 
formed by  municipality  in  proper,  discreet, 
and  careful  manner,  doing  no  more  damage 
than  was  necessary,  and  an  owner  of  adja- 
cent lands  and  buildings  had  due  notice  of 
grading  of  street,  and  might,  by  exercise 
of  reasonable  care,  have  protected  his 
buildings  from  damage,  but  negligently 
omitted  to  do  so,  city  had  right  to  raise 
grade  of  street,  and  if  contractor  performed 
work  with  proper  care  and  skill,  he  is  not 
responsible  for  any  damage  resulting  to 
contiguous  property  in  an  action  under 
provision  of  article  I,  section  14  of  consti- 
tution.— Reardon  v.  San  Francisco,  66  CaL 
492.  497,  6  Pac.  317. 

1€0.  Supervisors  —  Action  of  board  of» 
conclaatve^ — After  tribunal  for  determining 
questions  of  demand  for  location  and  extent 
of  public  highway  has  acquired  Jurisdic- 
tion In  proceeding  by  public  to  condemn 
right  of  way  for  this  public  road,  court  is 
not  authorised  to  review  action  of  board  of 


supervisors  in  determining  those  questlont. 
— San  Mateo  County  v.  Cob  urn,  130  Cal.  6*1, 
685,  63  Pac.  78,  621;  Pool  v.  Simmons,  134 
Cal.  621,  626,  66  Pac:  872;  Madera  R.  Co.  v. 
Raymond  Granite  Co.,  8  Cal.  App.  668,  87 
Pac.  27,  80. 

t9l,  Uaea^^Pvblie  or  private  —  Jndielal 
Qveation. — Thd  question  whether  uses  for 
which  property  is  taken  by  exercise  of 
power  of  eminent  domain  are  public  or  pri- 
vate is  Judicial  question  for  court. — Con- 
solidated Channel  Co.  v.  Central  Pac  R  Co., 
61  Cal.  269;  Lindsay  Irr.  Co.  v.  Mehrtens.  97 
Cal.  676,  32  Pac.  802;  San  Mateo  County  v. 
Cobum,  130  Cal.  631,  634,  63  Pac.  78.  621; 
Madera  R.  Co.  v.  Raymond  Granite  Co.,  I 
Cal.  App.  668,  87  Pac.  27,  30. 

162.  Watei^— Inkabltants  of  county. — ^Above 
section  authorises  the  exercise  of  the  right 
of  eminent  domain  (except  as  to  towns, 
villages  and  incorporated  cities)  in  behalf 
of  canals,  ditches,  etc.,  for  conducting  or 
storing  water  for  the  use  of  the  Inhabitanta 
of  any  county,  not  for  the  inhabitants  of 
place  in  any  county  individually  described 
nor  for  the  Inhabitants  less  than  tho^  of 
the  entire  county.  All  may  not  enjoy  the 
use  but  the  use  must  be  capable  of  enjoy- 
ment by  all. — ^Hercules  Water  Co.  v.  Fer- 
nandez, 6  Cal.  App.  726,  731,  91  Pac  401. 

les.     Same— "Water  and  riparian  rights  to 

water  is  property  and  may  be  taken  in 
eminent  domain  like  other  property.-^ 
Northern  Light  St  Power  Co.  v.  Stacher,  13 
Cal.  App.  404,  409,  109  Pac.  896. 

164.  W^karvea  ^  Condemnation  of  ia^i 
for. — ^As  to  generally,  evidence,  instructioDS, 
title  and  estate  granted. — See  ^ars.  111-135, 
this  note. 


ISS.     Word   «dai 
aaty  of  former  conatitntlon.-^As  to  gener- 
ally, see  par.  84,  this  note. 


§1238.  PTTBPOSES  FOB  WHICH  MAY  BE  EXERCISED.  Subject  to  the 
provisions  of  this  title,  the  right  of  eminent  domain  may  be  exercised  in  behalf 
of  the  following  public  uses : 

1.  [Uses  of  United  States.]  Fortifications,  magazines,  arsenals,  navy  yards, 
navy  and  army  stations,  lighthouses,  range  and  beacon  lights,  coast  surveys, 
and  all  other  public  uses  authorized  by  the  government  of  the  United  States. 

2.  [Uses  of  state.]  Public  buildings  and  grounds  for  the  use  of  the  state,  or 
any  state  institution,  and  all  other  public  uses  authorized  by  the  legislature  of 
the  state. 

3.  [Public  utilities,  counties,  dtiee,  etc.]  Any  public  utility,  and  public 
buildings  and  grounds,  for  the  use  of  any  county,  incorporation  city,  or  city 
and  county,  village,  town  or  school  districts,  ponds,  lakes,  canals,  aqueducts, 
reservoirs,  txmnels,  flumes,  ditches  or  pipes,  lands,  water  system  plants, 
buildings,  rights  of  any  nature  in  water,  and  any  other  character  of  property 
necessary  for  conducting  or  storing  or  distributing  water  for  the  use  of  any 
county,  incorporated  city,  or  city  and  county,  village  or  town  or  municipal 
water  district,  or  the  inhabitants  thereof,  or  any  state  institution,  or  necessary 

2T18 


.   Tit.  VII.]  PLRP08B8   FOR  WHICH  RIGHT  BXBRCISBD.  I  IttS 

for  the  proper  deyelopment  and  control  of  such  use  of  said  water,  either  at  the 
time  of  the  taking  of  said  property,  or  for  the  future  proper  development  and 
control  thereof,  or  for  draining  any  county,  incorporated  city,  or  city  and 
county,  village  or  town;  raising  the  banks  of  streams,  removing  obstructions 
therefrom,  and  widening  and  deepening  or  straightening  their  channels ;  roads, 
highways,  boulevards,  streets  and  alleys;  public  mooring  places  for  water 
craft ;  public  parks,  including  parks  and  other  places  covered  by  water,  and  all 
other  public  uses  for  the  benefit  of  any  county,  incorporated  city,  or  city  and 
county,  village  or  town,  or  the  inhabitants  thereof,  which  may  be  authorized 
by  the  legislature;  but  the  mode  of  apportioning  and  collecting  the  costs  of 
such  improvements  shall  be  such  as  may  be  jirovided  in  the  statutes  by  which 
the  same  may  be  authorized. 

4.  [Wharves,  bridges,  ferries,  etc.]  Wharves,  docks,  piers,  warehouses, 
chutes,  booms,  ferries,  bridges,  toll-roads,  by-roads,  plank  and  turn-pike  roads ; 
paths  and  roads  either  on  the  surface,  elevated,  or  depressed,  for  the  use  of 
bicycles,  tricycles,  motorcycles  and  other  horseless  vehicles,  steam,  electric,  and 
horse  railroads,  canals,  ditches,  dams,  poundings,  flumes,  aqueducts  and  pipes 

-  for  irrigation,  public  transportation,  suppl3ring  mines  and  farming  neighbor- 
hoods with  water,  and  draining  and  reclaiming  lands,  and  for  floating  logs  and 
lumber  on  streams  not  navigable,  and  water,  water-rights,  canals,  ditches,  dams, 
poundings,  flumes,  aqueducts  and  pipes  for  irrigation  of  lands  furnished  with 
water  by  corporations  supplying  water  to  the  lands  of  the  stockholders  thereof 
only,  and  lands  with  all  weUs  and  water  therein  adjacent  to  the  lands  of  any 
municipality  or  of  any  corporation,  or  person  supplying  water  to  the  public 
or  to  any  neighborhood  or  community  for  domestic  use  or  irrigation. 

5.  [Roads,  flumes,  etc.,  for  mines.]    Boads,  tunnels,  ditches,  flumes,  pipes, 
•  aerial  and  surface  tramways  and  dumping  places  for  working  mines;  also 

outlets,  natural  or  otherwise  for  the  flow,  deposit  or  conduct  of  tailings  or 
refuse  matter  from  mines;  also  an  occupancy  in  common  by  the  owners  or 
possessors  of  different  mines  of  any  place  for  the  flow,  deposit,  or  conduct  of 
tailings  or  refuse  matter  from  their  several  mines. 

6.  By-roads  leading  from  highways  to  residences,  farms,  mines,  mills,  fac- 
tories and  buildings  for  operating  machinery,  or  necessary  to  reach  any  prop- 
erty used  for  public  purposes. 

7.  Telegraph  and  telephone  lines,  systems  and  plants. 

8.  Sewerage  of  any  incorporated  city,  city  and  county,  or  of  any  village  or 
town,  whether  incorporated  or  unincorporated,  or  of  any  settlement  consist- 
ing of  not  less  than  ten  families,  or  of  any  buildings  belonging  to  the  state,  or 
to  any  college  or  university,  also  the  connection  of  private  residences  and  other 
buildings,  through  other  property,  with  the  mains  of  an  established  sewer 
system  in  any  such  city,  city  and  county,  town  or  village. 

9.  Boads  for  transportation  by  traction  engines  or  road  locomotives. 

10.  [Pipe-lines.]  Oil  pipe-lines. 

11.  Bailroads,  roads  and  flumes  for  quarrying,  logging  or  lumbering  purposes. 
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12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts  and  pipes  and  out- 
lets natural  or  otherwise  for  supplying,  storing,  and  discharging  water  for 
the  operation  of  machinery  for  the  purpose  of  generating  and  transmitting 
electricity  for  the  supply  of  mines,  quarries,  railroads,  tramways,  mills,  and 
factories  with  electric  power;  and  also  for  the  applying  of  electricity  to  light 
or  heat  mines,  quarries,  mills,  factories,  incorporated  cities  and  counties,  vil- 
lages or  towns;  and  also  for  furnishing  electricity  for  lighting,  heating  or 
power  purposes  to  individuals  or  corporations ;  together  with  lands,  buildings 
and  all  other  improvements  in  or  upon  which  to  erect,  install,  place,  use  or 
operate  machinery  for  the  purpose  of  generating  and  transmitting  electricity 
for  any  of  the  purposes  or  uses  above  set  forth. 

13.  [Power  Hues.]  Electric  power  lines,  electric  heat  lines,  electric  light 
lines,  electric  light,  heat  and  power  lines,  and  works  or  plants,  lands,  buildings 
or  rights  of  any  character  in  water,  or  any  other  character  of  property  neces- 
sary for  the  generation,  transmission  or  distribution  of  electricity  for  the 
purpose  of  furnishing  or  supplying  electric  light,  heat  or  power  to  any  county, 
city  and  coimty  or  incorporated  city  or  town,  or  the  inhabitants  thereof,  or 
necessary  for  the  proper  development  and  control  of  such  use  of  such  elec- 
tricity, either  at  the  time  of  the  taking  of  said  property,  or  for  the  future 
proper  development  and  control  thereof. 

14.  Cemeteries  for  the  burial  of  the  dead,  and  enlarging  and  adding  to  the 
same  and  the  grounds  thereof. 

15.  [Abstract  and  title  companies.]  The  plants,  or  any  part  thereof  or  any 
record  therein  of  all  persons,  firms  or  corporations  heretofore,  now  or  here- 
after engaged  in  the  business  of  searching  public  records,  or  publishing  public 
records  or  insuring  or  guaranteeing  titles  to  real  property,  including  all  copies 
of,  and  all  abstracts  or  memoranda  taken  from,  public  records,  which  are 
owned  by,  or  in  the  possession  of  such  persons,  firms  or  corporations,  or  which 
are  used  by  them  in  their  respective  businesses;  provided,  however,  that  the 
right  of  eminent  domain  in  behalf  of  the  public  uses  mentioned  in  this  sub- 
division may  be  exercised  only  for  the  purpose  of  restoring  or  replacing,  in 
whole  or  in  part,  public  records,  or  the  substance  of  public  records,  of  any 
city,  city  and  county,  county  or  other  municipality,  which  records  have  been, 
or  may  hereafter  be,  lost  or  destroyed  by  conflagration  or  other  public  calam- 
ity ;  and  provided,  further  that  such  right  shall  be  exercised  only  by  the  city, 
city  and  county,  county  or  municipality,  whose  records,  or  part  of  whose 
records,  have  been  or  may  be,  so  lost  or  destroyed. 

16.  [Fairs.]  Expositions  or  fairs  in  aid  of  which  the  granting  of  public 
moneys  or  other  things  of  value  has  been  authorized  by  the  constitution. 

17.  [Gas-works,  etc.]  Works  or  plants  for  supplying  gas,  heat,  refrigeration 
or  power  to  any  county,  city  and  county,  or  incorporated  city  or  town,  or  the 
inhabitants  thereof,  together  with  lands,  buildings,  and  all  other  improvements 
in  or  upon  which  to  erect,  install,  place,  maintain,  use  or  operate  machinery, 
appliances,  works  and  plants  for  the  purpose  of  generating,  transmitting  and 
distributing  the  same  and  rights  of  any  nature  in  water,  or  property  of  any 
character  necessary  for  the  purpose  of  generating,  transmitting  and  distri- 
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buting  the  same,  op  necessary  for  the  proper  development  and  control  of  such 
ase  of  such  gas,  heat,  refrigeration,  or  power,  either  at  the  time  of  the  taking 
of  said  property,  or  for  the  future  proper  development  and  control  thereof. 

18.  [Trees  along  highways.]  Standing  trees  and  ground  necessary  for  the 
support  and  maintenance  thereof,  along  the  course  of  any  highway  within  a 
maximum  distance  of  three  hundred  feet  on  each  side  of  the  center  thereof ;  and 
ground  for  the  culture  and  growth  of.  trees  along  the  course  of  any  highway 
ivithin  a  maximum  distance  of  three  hundred  feet  on  each  side  of  the  center 
thereof. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdta.  1873-4,  p.  353;  March  10,  1891,  Stats,  and  Amdts. 
1891,  p.  348;  March  11,  1893,  Stats,  and  Amdts.  1893,  p.  146;  March 
26,  1895,  Stats,  and  Amdts.  1895,  p.  89;  March  4,  1897,  Stats,  and  Amdts. 
1897,  p.  70;  February  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  72;  March 
21,  1905,  Stats,  and  Amdto.  1905,  p.  637;  June  14,  1906,  Stats,  and 
Amdts.  1906,  p.  68;  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  742,  , 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  485;  April  21,  1909,  Stats,  and 
Amdts.  1909,  p.  1032;  March  22,  1911,  Stats,  and  Amdts.  1911,  p.  431; 
amended  April  28,  1911,  repealing  all  acts  in  conflict  with  amendment 
as  given  in  Biennial  Supplement  1^11  and  Cumulative  Supplement  1906- 
1913,  as  §1238[a].  Stats,  and  Amdts.  1911,  p.  1206;  amended  April  10, 
1915,  without  designating  whether  Act  of  March  22,  or  that  of  April 
28,  1913,  was  intended  to  be  amended,  but  presumably  the  latter,  Stats, 
and  Amdts.  1915,  p.  38;  April  5,  1917,  Stats,  and  Amdts.  1917,  p.  59; 
May  16,  1921,  SUts.  and  Amdto.  1921,  p.  140.    In  effect  July  29,  1921. 


PURPOSES  FOR  WHICH  PROPERTY 
MAY  BE  CONDEMNED. 

L  In  General,  1-29. 
JI.  Dbainaos,  30-35. 
III.  Railroads,  36-48. 
rv.  V^ATEB  Supply,  49-65. 

I.  In  General. 

1.  Act  relative  to  condemnation — Consti- 

tutional. 

2.  Canal  in  mining  —  Use  a  question  of 

fact. 
8.  Conveyance   to  water  company  —  Not 
legal  necessity. 

4.  Eminent  domain,  exercise  of — No  part 

of  municipal  affairs. 

5.  Same — Right  inherent  in  state. 

6.  Perry — A  quasi-public  use. 

7.  Flume  for  mining  for  benefit  of  plain- 

tiff only — Not  public  use. 

8.  Irrigation  of  arid  lands— In  general 

9.  Same — ^Water  for  mines. 

10.  Land    appropriated   to    public — ^Taken 

for  more  necessary  use. 

11.  Oil  pipe-line— Dedication  to  public  use 

— Exercising   right   of   eminent   do- 
main— Estoppel. 

12.  Private  industry — Not  encouraged  by 

legislature. 

13.  Same — ^Water   for  working  individual 

claim. 

14.  Property  subject  to  public  use — Pub- 

lic channel — Adverse  possession. 

15.  Public  roads  —  Method  prescribed  for 

laying     out  —  Right     of     eminent 
rlo'Tiiiin. 
C.C.P.— 171  2721 


16.  Public-School    district— Site    for    ath- 
letic building. 

17.  Public  use  —  Not  necessary  of  whole 
state. 

18.  Person,  natural  or  artificial,  may  re- 
quire property. 

19.  Reservoir — For  debris  and  tailings  of 
mine. 

20.  Right  of  way  through  another's  mine 
— Private  use. 

21y  22.  Sewer  for  city — No  nuisance. 

23.  Stockholders  in  opposing  corporation-^ 
No  proof  of  private  use. 

24.  Streets  and  alleys — City  may  acquire 
by  condemnation. 

25.  Same — City  may  condemn  for  alley,  if 
necessary. 

26.  Use,  public  or  private — Determination 
by  legislature. 

27,28.  Same  r— Determination    by   legislature 
conclusive. 

29.  Warehouse-site  —  Amendment    of   city 
charter — Not  retroactive. 

II.  Drainage. 

30.  Advantage  not  for  community  outside 
district. 

31.  Reclamation — ^Public  benefit. 

32.  Area  less  than  one  hundred  and  sixty 
acres. 

33.  Eminent   domain — As   police   power. 

34.  Same — If  for  common  benefit. 

35.  Enjoyment     by     entire     public  —  Not 
necessary. 
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m.  Bajlboaob. 

36,37.  Branch  track — Testa. 

38.  Corporators  of  beneficiary  and  railroad 

company  same. 

39.  Court  can  not  interfere  if  special  aeta 

authorize. 

40.  Declaration  of  legislature — Not  review- 

able. 

41.  For  horse  and  steam  power. 

42.  Individual,    advantage    to — ^Boad    not 

less  public. 

43.  Need  for  workshops — Question  of  fact. 
44,  45.  Private  individual  may  construct. 

46.  Steam  railroad  for  carrying  passengera 

and  freight. 

47.  Use  —  Does  not  depend  on  length  of 

road. 

48.  Same — PubUc,  if  free  to  use  by  alL 

TV.  Watbb  Supply. 

49.  Agricultural  lands  subdivided. 

60.  Farming  neighborhood. 

61.  Incorporated  city. 

52.  Inhabitants  of  town. 

53.  Mininp;    and    agricultural    land    not 

available  without. 

54.  Obiter  dictum  in  Mahoney  v.  Spring 

Valley  Water  Works  overruled. 

«>{>.  Whether  public  use  for  certain  neigh- 
borhood— Question  of  fact. 

tiee  89  407  and  1001  and  notes;  ante,  S  1237 
and  note. 

As  to  the  aiethods  of  acqvfailttoii  of  landa 
for  pvblle  hiarhwayo,  see  Kerr's  Cyc.  Politi- 
cal Code,  2d  ed.,  {  2696  and  note. 

I.    IN  GENERAIa 

1.  Act  relative  to  eondenmation— Coaatl- 
tvtioaal^ — The  provisions  of  the  act  rela- 
tive to  the  condemnation  of  private  prop- 
erty, land,  water,  etc.,  for  the  uses  pre- 
scribed therein,  are  in  harmony  with  the 
constitution  and  state  laws,  and  in  strict 
consonance  with  the  views  of  the  supreme 
court  in  the  case  of  Lux  v.  Hagrgrin  (69  Cal. 
255,  302,  805.  10  Pac.  674).— Turlock  Irr. 
Dist.  v.  Williams,  76  Cal.  360,  870,  18  Pac. 
378;  Central  Irr.  Dist.  v.  De  Lappe.  79  Cal. 
351,  853,  21  Pac.  826;  Croll  v.  Board  of  Di- 
rectors, 87  Cal.  140,  145,  26  Pac.  797;  Board 
of  Directors  v.  Tre^ea,  88  CaL  SS4,  352,  26 
Pac.  237;  In  matter  of  Madera  Irr.  Dist.,  92 
Cal.  296,  307,  27  Am.  St.  Rep.  106,  14  Li.  R.  A. 
755,  28  Pac.  272,  675;  Woodward  v.  Pruit- 
vale  Sanitary  Dist..  99  Cal.  554,  562,  34  Pac. 
239;  In  matter  of  Central  Irr.  Dist.,  117  Cal. 
382.  389,  49  Pac.  354. 

See  note  51  Am.  St.  Rep.  853. 

a.  Canal  in  mining: — Use  a  Qvestlon  of 
fact.^ — Whether  the  use  of  waters  of  a  pro- 
posed canal  in  mining  the  land  of  plaintifT 
and  others  is  a  private  use  is  an  issue  of 
fact  which  should  be  submitted  to  a  jury,  a 
Jury   trial    not   haviner   been   waived   nor   p 


reference  ordered. — Cumminss  ▼.  Peters,  56 
Cal.  593,  597. 

S.  Convenlenee  to  vrater  eon&vamy— 4iot 
leiral  ncccsalty^ — That  the  land  In  contro- 
versy would  be  a  ^reat  convenience  and 
would  enhance  the  value  of  a  water  com- 
pany and  secure  a  fuller  water  supply  to 
the  inhabitants  of  a  city,  does  not  con- 
stitute the  elements  of  legal  necessity.  A 
public  convenience  is  not  such  a  necessity 
as  authorises  the  exercise  of  eminent  do- 
main.— Spring:  Valley  Water  Works  v.  San 
Mateo  W.  W..  64  CaL  123,  131,  28  Pac.  447; 
Bennett  v.  City  of  Marion,  106  Iowa  628, 
632,  633,  76  N.  W.  844;  Framingrham  Water 
Co.  V.  Old  Colony  R.  Co.,  176  Mass.  404,  411. 
67  N.  B.  680. 

4.  Bmlnent  domalmt  cacereiae  of— ^Xo  part 
of  mvnleipal  aCainu — The  mode  of  exercis- 
ingr  the  power  of  eminent  domain,  and  the 
conditions  upon  which  it  may  be  invoked, 
are  no  part  of  municipal  organization. 
They  are  the  subject  of  fireneral  laws  ap- 
plicable to  every  person  alike,  and  the 
legrislature  has  no  power  to  make  arbitrary 
discrimination  in  this  respect  between  dif- 
ferent classes  of  persons. — City  of  Pasadena 
V.  Stimson,  91  Cal.  238,  249,  27  Pac  604; 
City  of  Santa  Crux  v.  Enrigrht,  96  Cal.  106, 
111,  SO  Pac.  197. 

5.  Same— Rl^ht  Imkevent  In  atate.^ — ^The 
rigrht  of  eminent  domain  is  inherent  In  the 
state  and  not  conferred  by  the  constitution. 
But  the  power  of  the  state  to  condemn 
lands  for  public  uses  must,  in  the  main,  be 
exercised  by  agrents,  and  for  that  reason 
this  power  may  be  delegated  by  the  legris- 
lature  of  the  state  either  to  corporations  or 
Individuals,  who  act  as  such  agents  and 
under  legrislative  control. — ^Moran  t.  Ross. 
79  Cal.  159,  160,  81  Pac.  547. 

6i.  Ferry^-^naai-pnbUe  iiae.< — ^A  ferry  is 
a  quasi-public  use.  A  franchise  for  a  ferry 
is  granted  only  by  the  board  of  supervisors 
(Pol.  Code  §  2843).  Corporations  for  the 
purpose  of  operating:  a  ferry  may  be  formed 
under  the  statute  (Civ.  Code  S§  528  et  seq.). 
The  rigrht  of  eminent  domain  may  be  in- 
voked for  acquisition  of  landings  for  ferry 
purposes  under  subdivision  4  of  above  sec- 
tion.— Lfos  Angeles  Terminal  Land  Co.  v. 
Muir,  136  CaL  36,  49,  68  Pac.  308. 

7.  Flnme  for  mlnlnir  for  benefit  of  plain- 
tiff only — Not  pnblte  nae. — ^A  proposed  flume 
to  be  constructed  for  the  purpose  of  ad- 
vantageously and  profitably  washing  and 
mining  plaintifC's  mining  ground,  where  it 
is  not  even  pretended  that  any  person  other 
than  the  plaintiff  will  derive  any  benefit 
whatever  from  the  structure  when  com- 
pleted, is  a  private  enterprise,  to  be  con- 
ducted solely  for  the  personal  benefit  of 
the  plaintiff,  in  which  the  community  has 
no  concern  and  does  not  come  within  the 
meaning  of  that  clause  of  the  constitution 
which  permits  the  taking  of  private  prop- 
erty for  a  public  use  after  Just  compensa- 
tion made. — Consolidated  Channel  Co.  v. 
Central  Pac.  R.  Co.,  51  Cal.  269.  271;  Dower 
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V.  Richards,  78  Cal.  477,  480,  16  Pac.  106; 
Amador  Queen  M.  Co.  v.  Dewitt,  78  Cal.  482, 
485,  16  Pac.  74;  San  Mateo  County  v.  Co- 
burn.  ISO  Cal.  681,  684,  63  Pac.  78,  621. 


8L     iTriffatloB  of  «rld  landa— !■  general. — 

'Whether  the  reclamation  of  the  land  be 
from  excessive  moisture  to  a  condition 
suitable  for  cultivation  or  from  excessive 
aridity  to  the  same  condition,  the  rigrht  of 
the  legrlslature  to  authorize  such  reclama- 
tion must  be  upheld  upon  the  same  prin- 
ciple, vis.,  the  welfare  of  the  public,  and 
particularly  of  that  portion  of  the  public 
within  the  district  affected  by  the  means 
adopted  for  such  reclamation. — In  matter 
of  Madera  Irr.  Dist.,  92  Cal.  296.  813.  27  Am. 
St.  Rep.  106,  14  L.  R.  A.  756.  28  Pac.  272, 
675;  Lasuna  Drainagre  Dist.  v.  Charles  Mar- 
tin Co..  144  Cal.  209.  214,  77  Pac.  983. 

••  Same— IVater  for  mlnesw — Perhaps  to  a 
greater  extent  than  any  of  the  other  states, 
California,  speaking  through  the  acts  of 
the  legislature,  her  court  of  last  resort, 
and  constitution,  seems  to  have  considered 
the  irrigation  of  lands  and  the  supplying  of 
mines  with  water  as  of  great  public  con- 
cern.— ^Turlock  Irr.  Dist.  v.  Williams,  76 
CaL  S60,  869,  18  Pac.  879;  Herring  v.  Mo- 
desto Irr.  Dist.,  96  Fed.  716;  People  ▼. 
Brown  Valley  Irr.  Dist..  119  Fed.  686.  638. 

10k  Ijaad  a»vroprtatcd  to  puMle— Taken 
for  naove  neeesaary  nse« — ^Land  belonging  to 
a  private  person,  which  has  been  appro- 
priated to  a  public  use,  as  for  a  highway, 
may  be  taken  for  a  more  necessary  public 
use  than  that  to  which  it  has  been  already 
appropriated,  as  for  the  construction  and 
maintenance  of  a  dam  and  reservoir  for 
supplying  the  Inhabitants  of  a  county  with 
pure  and  fresh  water. — Marin  County  Wa- 
ter Co.  V.  Marin  County,  146  CaL  686,  688, 
79   Pac.  282. 

11.  Otl  ptpe-llac-i-Dcdieatloa  to  pnblle 
noe— Exerctotng  right  of  eminent  domain— 
ClotoppeL — Where  a  corporation  incorpor- 
ated for  the  purpose,  among  other  things, 
of  conducting  and  operating  an  oil  pipe- 
line, availed  Itself  of  the  right  of  eminent 
domain,  under  the  provisions  of  the  above 
section,  in  condemning  property  over  which 
it  constructed  its  pipe-line,  under  the  pro- 
visions of  the  above  section,  that  fact  must 
be  deemed  conclusive  evidence  of  a  dedi- 
cation of  the  property  to  public  use.  and  It 
Is  estopped  from  afterwards  disclaiming 
the  use,  upon  the  faith  of  which  a  Judg- 
ment was  rendered  condemning  the  prop- 
erty.— Producers  Transp.  Co.  v.  Railroad 
Commission,  176  Cal.  499,  169  Pac.  69, 

Private  Indnstry — Not  eaeouraged  by 

is  not  competent  for  the 
legislature  to  authorize  the  levy  of  a  pub- 
lic tax,  or  the  taking  of  private  property  for 
the  encouragement  of  a  purely  private  in- 
dustry.-~-Consolidated  Channel  Co.  v.  Cen- 
tral Pac.  R.  Co.;  61  Cal.  269,  272;  Dower  v. 
Richards,  78  Cal.  477.  480.  16  Pac.  106; 
Amador  Queen  Min.  Co.  v.  P  iWitt,  73  Cal. 
4S2.  485.  16  Pac.  74. 
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13.  Same— Water  for  working  tndivldnal 
clatm. — Where  It  is  not  shown  that  the  use 
for  which  water  was  Intended  is  a  public 
use,  and  it  clearly  appears  from  the  evi- 
dence that  the  main  and  substantial  object 
of  plaintiffs  is  to  use  the  water  in  working 
their  own  mining  claims,  the  power  of 
eminent  domain  can  not  be  exercised.  Pri- 
,vate  property  can  not  be  taken  for  such  a 
purpose. — ^Liorens  v.  Jacob,  63  Cal.  73,  74. 
See  St  Helena  Water  Co.  v.  Forbes,  62  Cal. 
182.  46  Am.  Rep.  659. 


14.  Property  sabject  to  pnblle  vse- 
11c  channel^Ad verse  posoessloa. — Ho  right 
by  adverse  possession  can  be  acquired  In 
and  to  public  property,  or  property  devoted 
to  a  public  use,  or  owned  by  a  municipality 
for  public  uses. — ^Martin  v.  City  of  Stock- 
ton, 89  Cal.  App.  662,  179  Pac.  894. 

15.  Pnblle  roads— Method  prescribed  for 
laying  oat— Right  of  eminent  domain. — ^Un- 
der the  provisions  of  the  ab.ove  and  follow- 
ing sections  a  municipality  may  maintain 
an  action  for  the  condemnation  of  land  to 
be  used  as  a  public  road  without  having 
complied  with  the  requirements  of  sections 
2681-2698  of  the  Political  Code. — Adamson 
V.  Los  Angeles  County,  —  CaL  App.  — ,  198 
Pac.  62,  following  the  doctrine  In  City  of 
Santa  Crux  v.  Enright,  95  Cal.  106.  30  Pac. 
197;  City  of  Los  Angeles  v.  Leavis,  119  Cal. 
164,  61  Pac.  84. 

16w  Pvblle-sehool  district — Site  for  ath- 
letic bnlldlng. — The  provisions  of  the  above 
section  authorizing  a  school  district  to 
exercise  the  right  of  eminent  domain  for 
the  purpose  of  acquiring  public  buildings 
and  grounds  for  the  use  of  any  district, 
when  read  in  conjunction  with  various  other 
sections  and  provisions  of  the  code  and  of 
the  statute  law  relative  to  and  regulating 
the  public-school  system;  empowers  a  high 
school  district,  if  not  expressly,  by  neces- 
sary implication,  to  proceed  by  way  of 
condemnation  to  secure  land  for  a  site  for 
an  athletic  building. — Kern  County  Union 
High  School  District  v.  McDonald.  167  Cal. 
7.  179  Pac.  180. 

17.  Pnblle  use— Not  necessarily  of  whole 
•tate. — The  public  use  required  need  not  be 
of  the  whole  state  or  any  considerable  por- 
tion of  it,  but  the  use  and  benefit  must  be 
in  common,  not  to  particular  individuals. 
Bvery  public  use  is  In  more  or  less  de- 
gree local  and  benefits  a  particular  section 
more  than  others.  This  Is  true  of  railroads, 
as  well  as  of  ordinary  highways. — ^Lindsay 
Irr.  Co.  V.  Mehrtens.  97  Cal.  676,  82  Pac.  808; 
Madera  R.  Co.  v.  Raymond  Granite  Co.,  8 
CaL  App.  668,  87  Pac.  27,  80. 

18.  Pemon,  natural  or  artlflclal— May  ac- 
quire property. -^  A  corporation,  whether 
private  or  public.  Is  a  person  (Civil  Code, 
section  14).  It  follows,  therefore,  that* 
under  this  general  law,  —  general  In  the 
widest  and  fullest  sense  of  the  term,— any 
public  or  private  corporation,  or  any 
natural  person,  may.  for  any  of  the  uses 
defined     in     this     section,     acquire     private 
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property  without  the  consent  of  the  owner, 
by  means  of  the  proceedlngrs  prescribed  in 
part  3.  title  7,  of  this  code  (sections  1287- 
1268). — City  of  Pasadena  v.  Stimson,  91  Cal. 
238,  248,  27  Pac.  604;  City  of  Santa  Cruz  v. 
Enrieht.  95  Cal.  105,  111,  SO  Pac.  197;  City 
of  Los  Angeles  v.  Leavis,  119  Cal.  164,  166, 
61  Pac.  84. 

19.  Rcaerrotr— For  delbrfai  and  talltass  of 
mtnew — It  is  contended  that  under  the  pro- 
visions of  this  code,  by  virtue  of  which  the 
proceedingrs  for  condemnation  are  had, 
authority  is  not  grlven  to  condemn  land  to 
be  used  as  a  reservoir  in  which  to  store  or 
Impound  water.  In  the  enumeration  of  the 
public  uses  found  in  this  section,  the  word 
"reservoir*'  is  not  found,  but  in  classifying: 
the  estates  and  rigrhts  in  land  subject  to  be 
taken  for  public  use,  it  is  provided  by  sec- 
tion 1239,  post,  that  a  fee  simple  may  be 
taken  when  needed  for  "public  buildings  or 
irrounds,  or  for  permanent  buildingrs,  for 
reservoirs  and* dams,  and  permanent  flood- 
ing: occasioned  thereby,  or  for  an  outlet  for 
a  flow,  or  a  place  for  the  deposit  of  debris 
or  tailings  of  a  mine." — Lake  Pleasanton 
Water  Co.  v.  Contra  Costa  Water  Co.,  67 
Cal.  669,  660.  8  Pac.  601;  Spring  Valley  W. 
W.  V.  Drinkhouse,  92  Cal.  628,  631,  28  Pac. 
681;  City  of  Los  Ang:eles  v.  Pomeroy,  124 
Cal.  697,  616,  67  Pac.  686. 

See  note  9  Am.  St.  Rep.  143. 

90,  RlKht  of  way  throoirk  another's  mine 
—Private  ase« — ^Under  the  provisions  of 
above  section  the  plaintiff  can  not  have  a 
rigrht  of  way  through  defendant's  mine  con- 
demned for  its  use  in  working  its  own  mine. 
The  mine  of  defendant  is  his  private  prop- 
erty, and  it  is  clear  that  the  plaintiff  asks 
for  the  condemnation  in  order  that  it  may 
appropriate  a  way  through  that  property 
for  its  private  use.  This  can  not  be  done. — 
Amador  Queen  Min.  Co.  v.  Dewitt,  78  Cal. 
482,   483,  16  Pac.  74. 

21.  Sewer  for  elty— Ifo  avisaaee. — A  city 
with  sewage  to  dispose  of,  and  having  a 
sewer  farm  to  which  it  has  apparently  a 
right  to  conduct  it,  has  necessarily  the 
right  to  construct  such  a  sewer  as  this 
statute  contemplates,  and  such  a  sewer  can 
not  be  a  nuisance  in  the  strictest  sense  of 
the  term. — City  of  Pasadena  v.  Stimson,  91 
Cal.  288,  266,  27  Pac.  604. 

22.  Above  section  defines  the  purposes  for 
which  the  power  of  eminent  domain  may  be 
exercised,  and  among  these  is  "sewerage  of 
any  city  whether  corporated  or  unincorpo- 
rated" (subdivision  8). — Bishop  v.  Superior 
Court,  87  Cal.  226,  232,  26  Pac.  435;  City  of 
Pasadena  v.  Stimson.  91  Cal.  238,  263,  27 
Pac.  604. 

SS.  Stockholdem  In  oppoolag  corpora- 
tloB— No  proof  of  private  aoc. — The  fact 
that  the  stockholders  of  the  Madera  Gran- 
ite Company  were  also  stockholders  of 
plaintiff  company  does  not  prove  that  the 
contemplated  use  is  a  private  use. — Madera 
R.  Co.  V.  Raymond  Granite  Co.,  3  Ckl.  App. 
668,  87  Pac.  27,  32. 


24.  Streets  aad  alleya— City  asay  ae- 
«alre  by  coademaatloa. — ^After  the  city  and 
county  of  San  Francisco  had  by  proper  pro- 
ceedings thereunder  determined  to  widen 
Mission  Street,  it  was  competent  for  it 
under  the  principles  laid  down  In  the  City 
of  Santa  Cruz  v.  Enright,  96  Cal.  106,  30 
Pac.  197,  to  acquire  by  condemnation  the 
lands  of  appellants  In  the  manner  pre- 
scribed in  this  code.  Above  section  provides 
that  "the  right  of  eminent  domain  may  be 
exercised  on  behalf  of  the  following  uses: 
.  .  .  8.  .  .  .  roads,  streets  and  allesrs 
.  .  .  but  the  mode  of  apportioning  and 
collecting  the  costs  of  such  improvements 
shall  be  such  as  may  be  provided  in  the 
statutes,  by  which  the  same  may  be  autho- 
rized."— City  etc.  San  Francisco  v.  Kier- 
nan.  98  Cal.  614,  622,  88  Pac  720;  City  of 
Santa  Ana  v.  Harlin,  99  Cal.  638,  640.  34 
Pac.  224. 

28.  Saaie— City  aiay  eoadeaia  for  alley, 
If  aeccasary. — ^An  alley  in  a  city  or  town  is 
declared  to  be  a  public  use  (see  also  act  of 
1889,  section  1) ;  and  no  inquiry  on  that  sub- 
ject can  be  made  in  this  action  to  condemn 
a  strip  of  land  as  and  for  an  alley,  and 
when  a  city  or  town  decides  by  appropriate 
proceedings  that  an  alley  is  desirable,  and 
institutes  condemnation  proceedings  for  a 
right  of  way  therefor,  it  is  only  required 
to  prove  that  the  taking  of  the  property 
sought  to  be  condemned  is  necessary  for 
the  purposes  of  an  alley. — City  of  Santa 
Ana  V.  Brunner,  182  Cal.  234,  237,  64  Pac. 
287. 

29.  Uae,  pablte  or  priTate— Dctenataed  by 
leglalatare. — Whether  an  improvement  is  of 
sufficient  importance  to  Justify  the  exercise 
of  the  right  of  eminent  domain  is  a  question 
for  the  legislature  to  determine,  subject 
only  to  the  requirement  that  such  improve- 
ment shall  be  for  the  public  benefit  and  not 
for  private  purposes. — ^Moran  v.  Ross,  79 
Cal.  169,  161,  21  Pac.  547. 


27.  Same— DetermlaatloB  by  le^alatare 
coaclaslve^ — It  is  the  rule  that,  where  there 
is  any  doubt  whether  the  use  to  which  the 
property  is  proposed  to  be  devoted  Is  of  s 
public  or  private  character,  it  is  a  matter 
to  be  determined  by  the  legislature,  and 
the  courts  will  not  undertake  to  disturb  its 
Judgment  in  that  regard. — Stockton  A  V.  R 
Co.  V.  City  of  Stockton,  41  Cal.  147,  168; 
Lux  V.  Haggln,  69  Cal.  266,  303.  10  Pac.  674; 
In  matter  of  Madera  Irr.  Dist.,  92  Cal.  296. 
310.  27  Am.  St.  Rep.  106,  14  U  R.  A.  756.  28 
Pac.  272,  676;  San  Mateo  County  v.  Coburn. 
130  Cal.  631,  634,  63  Pac.  78.  621;  State  ei 
rel.  Douglas  Co.  v.  Cornell,  53  Neb.  556,  659, 
68  Am.  St.  Rep.  631,  74  N.  W.  69. 

28.  The  constitution  does  not  assume  to 
provide  for  what  uses  or  purposes  private 
property  may  be  condemned,  nor  by  whom. 
These  matters  are  left  entirely  to  the  legis- 
lature, to  be  determined  and  regulated  by 
statute,  and  the  codes  contain  ample  provi- 
sions therefor. — Moran  v.  Ross,  79  Cal.  169, 
163,  21  Pac.  647. 


2724 


^^♦.  VH.1 


ror  th.  on  Pf^^^'*^"-  o'  the  above  section 
ror  the  condemnation  by  a  city  of  a  site 
ror  a  warehouse  an  amendment  to  the  city 

chLo     I  *'*''®  P°^«^  t^  provide  by  pur- 

^nd  t^  iw'"'  ^'^^^"^"ation.  or  otherwise, 
a^tn^J^  ?  ^""^  maintain  warehouses,  such 
amendment    to    the    charter,    even    were    it 

Tn  That'"'  '"'  ''''  ^^^^  ^^  assume  the  rower 
Lrs  no  Jt^^'^K^^  *^*  '^^^^''^^  ^o  the  pow- 
l^enZlT^    ^"^    ^^"^    ^^'y    P''^^^    to    such 

tlT^^  ly  *"    ^^'^^^'^    commenced    at    a 

in  such  r'  '^  """"^  amendment;  an  action 
tVme  thenT'^*"*"  *'  commenced  at  the 
wITereThr.,      "^    ««°^™ons    is    issued;    and 

or    thi    -^  provisions    of   subdivision    4 

«».h   !        """"^   '*'''*^'^    ^*^   «ot    provide   for 
h^vL^  proceeding,  the  amendment  of  1913 

^ord*  .  JJir,?^    *"     '*^*'    subdivision     the 

•^hfrv..    r^^'"''"*''        ^^^^'^      ^he      words 

or?9i7!f'  1^'^''"'  ^**""  ^'^^  *»**^  amendment 

the  ci?v  ^"'^  "k'  ^**  ^^^^'^  advantage  of  by 
tlie   city   in   such   an   action,   because   under 

to  tK^  ""\?V"^^^"*«*°"  »  amendments 
th«*  fv,  ^\'^''**'^  ^^  "o*  expressly  declare 
o!^««t  ^^  ^^*"  *^^  retroactive  can  not  be  so 
eonstrued.--City   of  Los   Angeles  v.   Koyer! 

^ctrin«  i^^V^TT'  ^^^  ^*^-  '^^'  approving  the 

3  24   Cal.  697.  647,  57  Pac.  585. 

e^Ml.!!  ••■*•*»•*'•»  '•'  w«reho..e-.tte. 
Zfj^Jl'  tMtractlo...  tttle  and  estate  of 
raraatees,  gee,  ante,  9  1287.  note  pars.  111-135 
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area   of   overflowed    land   embraced    in    the 

hu'n^l'L/"'°.""f"  '°'*  ''*^"°"  ^<^"  than  one 
hundred  and  sixty  acres  that  the  object  of 

ua'tinl  I  '  l'?/'*^"  proceeding  is  not  effect- 
uating  a  public  use  within  the  meaning  of 
the   constitution.     The  area   of  a   drainage 

it«i,;'i.  "'''  *  ""^"^^  '^^"^  ^»^»ch.  of 
Itse  f.  it  can  be  determined  whether  the  dis- 
trict corporation  Is  Exercising  the  right  of 
eminent  domain  for  the  private  advantage 

th«n  !    """^"^K?,  ^*****''   ^*«    territory   rather 
than  as  a  public  agency  exercising  it  for  a 
public      use.--Laguna     Drainage     DIst      v 
Charles  Martin  Co.,  144  Cal.  209,  218.  77  Pac." 

33.     Eminent  domai.— A.  police  powers 

as    b:rni:  ^^o^r*""'^^  le^nsUtlon   s^p^on;! 
as    being,    from    a    material   point    of   vtew 
conducive    to    the    public    good,    but    It    U 

ciT  Of  ThT'u    "'  *^*^*"*^  "'^^^^'^  *»»«  ex- 
cise  of   the   police   power   of   the   state-in 

the     interest     of     public     health.       Poi^- 

marshes,  and  low.  swampy  places  are  gen-' 

erally  recognised  as  a  nuisance  to  the  pub- 

hey'%'xist  'as'"'    -'^^^orhood    In    which 
tney    exist,    as    generating    malaria,    and 

thT'shoiM"b"'\^'  ^"'^^^   "^*--^  "'t 
thej     should     be     abated     and     removed  — 

J^'^  w!   I>';ainage   Dist.    v.    Charles   Martin 
Co.,  144  Cal.  209.  214,  77  Pac.  933. 


n.  DRAINAGE. 

-■•^.    -^^'T?"/***  ■'•*  '•'  COMM«,lty  0«t*lde 

hln  Ja^'^k!  u'  r""  ^*^^*»°t^on  that  the  public 
benefit    which   is   to    be   subserved   is   prac- 
tically limited  to  those  in  the  district  whose 
lands    are    to    be    drained,    and    which    will 
thereby  be  made  valuable.     In  order  that  It 
«lia!l  constitute  a  public  use  it  is  not  neces- 
sary  that  the  advantages  derived  from  the 
contemplated  public  improvement  shall  ex- 
tend  as   effectually   to  the  community  out- 
ilde   the  district  as  to  those  in  it.     It  need 
not    extend   to  the   whole  public  or  to  any 
largre  portion  of  it.     It  is  sufficient  that  all 
within  the  district  will  be  in  common  bene- 
fited    by     It.  —  Laguna    Drainage    Dist.    v. 
Charles    Martin    Co..    144    Cal.    209.    217     77 
Pac.    933. 

31.     ReelanatloB  —  Piiblle  beaellt.  —  The 

provisions  of  above  section  that  "the  right  of 
eminent  domain  may  be  exercised  in  behalf 
of  the  following  uses;  4.   .    .   .   draining  and 
reclaiming  lands."  is  a  legislative  declara- 
tion that,  in  general,  "draining  and  reclaim- 
ingr  lands"  in  this  state  are  matters  of  pub- 
lic  utility  and  benefit,  and  the  act  of  1886 
(Stats.  1886,  p.  204)  is  in  harmony  with  this 
declaration. —Laguzui     Drainage     Dist.     v 
Charles    Martin    Co.,    144    Cal.    209,    214,    77 
Pac.   988. 

32.     Area  less  than  eao  hmdred  aad  sixty 

"•^^  —It  can  not  be  said  that  because  the 


iJ    nL       '"'"'"'   **•""»'"   '<»••  that   purpose 
Js    not    properly    exercised    In    behalf    of    ! 

Laguna  Drainage  Diat  ^  r^u  ^  ^^^^^^' — 
Co.,  144  cal.  20r  2fw7  Pa?Y33 '  M  h""""^ 
R.  Co.  V.  Raymond  G;anite  Co  I  C^^'V'^'' 
668.  87  Pac.  27.  30.  '  ^  ^*^*  ^^P' 

JW.    E»Joyme»t     by     entire     pnblle  —  nr-.* 
necessary. — To   render   tK«  *"«Mie  — wot 

a  Publl7u8e.  It  Is  rot  „  '""""^  °'  ^""^^ 
entire  public  iL  11  enjoy  th^"''  **"*  *"» 
that  it  be  capable  thtr^of  but  th?  ""^  '"'"' 
be  capable  of  enjoymei^t  bv  »»  wk  "  """* 
within  the  neighborhood  ^'"  Therr*''  •" 
be  Within  that  nelrtborhood  so  Ireat"" 
number  of  the  entire  public  a.  t„  h  V  * 
Its  character  as  a  private  use  "  *°  *«»foy 
CO.  V.  Mehrtens.  .T'caT  e're.'eV  ^"pa'^  l^,] 

III.  RAILROADS. 

As  to  coademMtlon  by  railroad  fo..  ^ 
house-site.  see.  ante.  5  1137    not^  !       ^■»*- 
133.  *^i«<,  note   pars.   108- 

S«.     BrsBeh  track-^ests—- Th*%    ♦ 

cislve    of    the    question    whether  "^^   ^«- 

track  is  to  be  constructed  and  otv  *  ^''•'"^ch 
public  or  private  purposes  ar«  *^*^^^  ^^^ 
the  track  is  to  be  open  to  the  ^.,1^*"*-  ^^ 
used  upon  equal  terms  by  all  ^w  ^^*  ^^  ^« 
any  time  have  occasion  to  use  i^^  ^••y  at 

persons  who  have  occasion  to   A       *^  that  all 
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xnand  that  they  be  served  without  discrim* 
ination,  not  merely  by  permission  but  as  of 
ri^ht,  and  If  the  track  is  subject  to  gov- 
ernmental control  under  general  laws,  as 
aire  the  main  lines  of  a  railroad,  then  the 
use  is  a  public  one,  and  the  legislature  may 
errant  the  power  to  exercise  the  right  of 
eminent  domain  to  a  corporation  which  is  to 
operate  such  track;  and  if  the  purpose  of 
the  railroad  corporation  in  building  any 
particular  branch  track  is  to  operate  the 
same  in  conformity  to  these  requirements, 
then  the  power  granted  by  the  legislature 
may  be  exercised  in  that  particular  case. — 
Madera  R.  Co.  v.  Raymond  Granite  Co.,  3 
Cal.  App.  668,  87  Pac.  27,  S2. 

37.  Our  statute  does  not  define  what  is 
meant  by  "steam  railroads,"  nor  does  it 
make  any  distinction  between  main  lines 
and  branches.  A  corporation  may  be 
formed  to  build  a  particular  road  which 
is  to  connect  with  another  road  and  be- 
come a  branch  thereof.  Such  a  corporation 
would  have  the  right  to  condemn  land  for 
Its  right  of  way. — Madera  R.  Co.  v.  Ray- 
mond Granite  Co.,  8  Cal.  App.  668,  87  Pac. 
27,  32. 

SSii  Corporatom  of  beaeflclary  and  rail- 
road company  same. — Legitimate  railroad 
enterprises  are  often  projected  into  regions 
of  little  present  profit,  and  ultimately  prove 
unfortunate  investments  by  lack  of  antici- 
pated business.  But  they  are  nevertheless 
public  in  their  objects;  and  a  public  use 
may  be  shown  where  only  a  single  enter- 
prise is  primarily  to  be  benefited,  and  the 
fact  that  the  corporators  in  another  com- 
pany, which  is  the  chief  beneficiary,  are 
also  corporators  of  the  railroad  company. 
Is  not  at  all  conclusive  as  to  the  character 
of  the  use. — Madera  R.  Co.  v.  Raymond 
Granite  Co.,  3  Cal.  App.  668.  87   Pac.  27.  33. 


K  Court  ean  not  Interfere  If  special 
acta  aathorlsc.  —  Where  railroads  are 
authorized  by  special  act  of  the  legislature 
it  would  be  an  unwarranted  interference 
with  legislative  discretion  for  the  courts  to 
inquire  into  the  policy  or  wisdom  of  the 
legislature  in  declaring  that  the  building 
of  those  particular  roads  concerned  the 
public  interest. — Contra  Costa  R.  Co.  v. 
Moss.  28  Cal.  323,  324;  San  Mateo  County  v. 
Coburn,  130  Cal.  631,  63  Pac.  78,  621;  Madera 
R.  Co.  v.  Raymond  Granite  Co.,  3  Cal.  App. 
668,  87  Pac.  27,  29. 


40,  Declaration  by  '  Icgtalatarc— ^Not 
viewable* — Railroads  concern  the  public  in- 
terest as  matter  of  legal  judgment,  and 
however  that  conclusion  be  opposed  to  the 
fact  in  the  case  at  bar,  makes  no  differ- 
ence, the  action  of  the  legislature  on  the 
question  not  being  open  to  review  by  the 
Judicial  department  of  the  government. — 
Stockton  &  V.  R.  Co.  v.  City  of  Stockton. 
41  Gal.  147;  San  Mateo  County  v.  Coburn, 
130  Cal.  631,  63  Pac.  78,  621;  Madera  R.  Co. 
V.  Raymond  Granite  Co.,  3  Cal.  App.  668, 
87  Pac.   27,  29. 


41.  For   borae    and   ateaai    power.  —  The 

power  of  eminent  domain  may  be  exercised 
In  favor  of  a  variety  of  public  uses,  among 
which  are  "horse  and  steam  railroads/* 
under  subdivision  4  of  above  section. — 
Southern  Pac.  R.  Co.  ▼.  Southern  CaL  R.  Co., 
Ill  Cal.  221,  227,  43  Pac.  602. 

42.  IndlvldvaU  advantaire  to  — Road  »ot 
less  public. — The  fact  that  the  advantage 
of  road  inures  to  a  particular  individual  or 
class  of  individuals  will  not  render  the  use 
any  the  less  public. — ^Madera  R.  Co.  v.  Ray- 
mond Granite  Co.,  3  Cal.  App.  668,  87  Pac. 
27,  32. 

43.  Need  for  worfcabopa  ^  Qneotton  of 
factii — Whether  or  not  workshops  for  the 
repair  and  safekeeping  of  the  cars  and 
locomotives  of  a  railroad  company  are 
necessary  appendages  and  adjuncts  to  a 
road  under  all  the  circumstances,  and,  if 
so.  whether  the  land  sought  to  be  con- 
demned is  necessary  as  a  site  for  said 
buildings,  are  questions  of  fact  on  which 
issues  may  be  Joined,  to  be  decided  at  the 
trial. — Southern  Pac.  R.  Co.  v.  Raymond,  53 
Cal.  223,  228;  Moran  v.  Ross,  79  Cal.  159. 
164.  21  Pac.  547. 

44.  Private    Individual    may    conatr«ct« — 

The  claim  of  defendant  is  that  because  the 
right  to  condemn  lands  for  right  of  ^vay  of 
a  railroad  is  expressly  given  by  statute  to 
corporations,  it  can  not  be  exercised  by  any 
one  else  unless  the  right  Is  conferred  in 
the  same  way.  But  this  does  not  follow. 
The  rights,  powers,  and  duties  of  a  cor- 
poration are  conferred  and  defined  by  stat- 
ute. Without  such  statutory  authority  It 
could  not  exist  nor  transact  any  business. 
This  is  not  so  of  a  private  individual.  He 
may  construct  and  operate  a  railroad  on  his 
own  land  or  on  land  of  another  without 
statutory  license.  If  the  necessity  of  con- 
demning the  lands  of  another  arises,  in 
order  to  construct  the  road  he  must  have 
constitutional  or  statutory  authority  to 
entitle  him  to  proceed.  This  authority  is 
given  him  in  express  terms  by  the  codes. — 
Moran  v.  Ross,  79  Cal.  159,  164,  21  Pac.  547; 
79  Cal.  649.  550,  21  Pac.  958;  City  of  Pasa- 
dena V.  Stimson,  91  Cal.  238.  248,  27  Pac. 
604.  See  San  Francisco.  A.  &  S.  R.  Co.  v. 
Caldwell,  31  Cal.  368,  371;  Southern  Pac.  Co. 
y.  Hyatt,  132  Cal.  240,  241,  64  Pac.  272. 

45.  The  provisions  of  above  section  and 
of  section  1001  of  the  Civil  Code  taken  to- 
gether confer  upon  private  individuals  the 
right  of  eminent  domain  in  cases  of  con- 
demnation of  lands  for  right  of  way  of 
railroad  in  plain  and  unequivocal  terms. — 
Moran  v.  Ross,  79  Cal.  159,  162,  21  Pac.  647; 
79  Cal.  549,  550,  21  Pac.  958;  City  of  Pasa- 
dena V.  Stimson,  91  Cal.  238,  248,  27  Pac. 
604. 


4d.  Steam  railroad  for  carrying  paa 
gem  and  frelgbt. — A  complaint  containing 
the  allegation  in  effect  that  the  plaintlfE 
was  incorporated  for  the  purpose  of  con- 
structing and  operating  a  steam  railroad 
"for  the  carrying  of  passengers  and  freisrht 
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.  .  .  for  hire,"  etc.,  Is  not  demurrable  on 
the  apeciflc  point  that  this  does  not  show 
that  it  was  for  "public  transportation,"  as 
mentioned  in  subdivision  4  of  above  section. 
The  clause  in  which  the  quoted  expression 
occurs  is  intended  to  qualify  only  the  words, 
"canals,  ditches,"  etc.,  and  has  no  applica- 
tion to  the  preceding  words. — San  Francisco 
&  San  Jose  Valley  R.  Co.  v.  Leviston,  184 
Cal.   412,  413,   66   Pac.  473. 

47.  Vse^Does   not    depend    on   length    of 

road. — Neither  the  lengrth  of  the  road  nor 
the  fact  that  it  is  a  branch  or  spur  bears 
any  necessary  relation  to  the  question  of 
public  use,  or  of  the  public  interest  to  be 
subserved  by  it,  except  possibly  as  a  cir- 
cumstance bearing  upon  the  alleged  fact 
that  the  road  is  solely  for  the  private  use 
of  plaintiff. — Contra  Costa  Coal  Mines  R.  Co. 
V.  Moss.  23  Cal.  323,  324;  Madera  R.  Co.  v. 
Raymond  Granite  Co.,  3  Cal.  App.  668,  87 
Pac.  27.  81. 

48.  Same— Public,  If  free  to  use  by  mlU — . 
Whether  a  way  be  public  or  private  does 
not  depend  on  the  number  of  people  who 
use  it,  but  upon  the  fact  that  every  one 
may  lawfully  use  it  who  has  occasion.— 
Madera  County  v.  Haymond  Granite  Co..  139 
Cal.  128,  72  Pac.  915;  Madera  R.  Co.  v.  Ray- 
mond Granite  Co.,  6  Cal.  App.  668,  87  Pac. 
27,  30. 

IV.  WATER   SUPPLY. 

40.  Asrlcnltnrnl  lands  subdivided. — ^The 
aupplyinsT  of  water  to  a  tract  of  agricul- 
tural land,  though  of  many  thousand  acres 
In  extent,  if  occupied  by  an  individual  pro- 
prietor, would  be  for  his  private  benefit, 
and  not  a  public  use,  yet  the  same  tract  of 
land  might  be  so  subdivided  and  held  in 
Individual  proprietorship  as  to  render  the 
supply  of  water  to  it  a  public  instead  of  a 
private  use. — ^Lindsay  Irr.  Co.  v.  Mehrtens, 
97  Cal.  676,  680,  32  Pac.  802. 

SO.  Farmlnir  neighborhood. — ^The  provi- 
sion of  subdivision  4  of  above  section  is  a 
legislative  declaration  that  the  supplying 
of  water  to  a  farming  neighborhood  is  a 
publfc  use,  and  such  declaration  must  be 
regarded  as  falling  within  the  scope  of 
legislative  duty  in  providing  for  the  public 
welfare. — ^Lindsay  Irr.  Co.  v.  Mehrtens,  97 
Cal.  676,  679,  82  Pac.  802. 

61.  Ineorpomted  city. — The  supplying  of 
the  inhabitants  of  an  incorporated  city 
with  pure  fresh  water  is  by  this  section 
declared  to  be  a  public  use,  in  behalf  of 
which  the  right  of  eminent  domain  may  be 
exercised,  and  section  1239,  post,  provides 
in  effect  that  the  entire  estate  in  a  given 
piece  of  land  may  be  taken  when  needed 
for  a  service  In  behalf  of  such  use. — Lake 
Pleasanton   Water  Co.   ▼.   Contra   Costa  W. 


Co.,  67  Cal.  659,  660,  8  Pac  601;  Spring 
Valley  Water  Works  v.  Drinkhouse,  92  Cal. 
628,  531,  28  Pac.  681. 

62.  Inhabitants  of  town. — There  can  be 
no  sort  of  doubt  that  the  supplying  of  the 
inhabitants  of  a  town  with  pure  fresh 
water  is  one  of  the  "public  uses"  in  behalf 
of  which  the  legislature  has  declared  the 
right  of  eminent  domain  may  be  exercised. 
— St.  Helena  Water  Co.  v.  Forbes,  62  Cal. 
182,  45  Am.  Dec.  659. 

S3.  MlnlnK  and  nsrlcnltarnl  land  not 
avnilnble  without.  —  A  complaint  that  al« 
leged  that  the  uses  for  which  the  water  of 
a  proposed  ditch  is  intended  and  designed 
are  mining,  irrigation,  manufacturing,  and 
household  and  domestic  purposes;  that 
along  the  line  of  the  canal  there  are  valu- 
able mining  claims  and  a  large  body  of 
undeveloped'  mining  land,  besides  much 
agricultural  land;  that  such  land  can  not 
be  mined  nor  profitably  cultivated  without 
water  brought  upon  it  by  artificial  means; 
that  said  canal  is  intended  to  and  will  sup- 
ply this  want  by  the  sale  and  distribution 
of  said  water  along  its  line,  with  the  aver- 
ment that  it  is  a  public  use,  that  plaintiff 
is  in  charge  of  it;  that  the  taking  of  a  por- 
tion of  land  of  defendant  for  said  use  is 
necessary,  etc.,  is  sufficient  in  proceedings 
for  exercise  of  right  of  eminent  domain 
under  subdivision  4  of*  above  section. — 
CummJngs   v.    Peters,   56   Cal.   693.  596. 

M.  Obiter  dictnm  In  Hnhoney  v.  Spriwkg 
Valley  Water  IVorks  overruled. — There  is 
language  in  the  case  of  Mahoney  v.  Spring 
Valley  W.  W.  Co..  52  Cal.  159,  161,  to  the 
effect  that  a  proceeding  to  condemn  lands 
for  the  purpose  of  waterworks  could  be 
commenced  and  continued  by  a  corpora- 
tion only,  but  a  decision  of  that  question 
was  not  necessary  to  a  decision  of  the  case, 
and  it  is  quite  clear  that  it  was  not  care- 
fully considered,  if  considered  at  all,  and 
no  authority  is  cited  nor  reason  advanced 
in  support  of  such  a  doctrine. — Moran  v. 
Ross,  79  Cal.  169,   164,  21  Pac.   547. 

BS.  IVhether  public  use  for  certain  neigh- 
borhood—4iuestlon  of  fact.  —  Whether  the 
particular  region  is  a  farming  neighbor- 
hood, and  whether  the  supplying  of  water 
to  that  neighborhood  constitutes  a  public 
use,  are  questions  of  fact  which  must  be 
determined  by  the  court  before  whom  the 
proceeding  is  had.  and  its  decision  thereon 
must  be  held  conclusive  as  in  other  cases. 
It  is  only  when  it  appears  that  such  deci- 
sion is  manifestly  erroneous,  either  by  an 
abuse  of  its  discretion  or  by  making  its 
decision  without  evidence  to  support  it, 
that  the  appellate  court  will  call  it  in  ques- 
tion.— Lindsay  Irr.  Co.  v,  Mehrtens,  97  Cai. 
676,  681,  82  Pac.  802. 
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§1239.  ESTATES  SX7BJE0T  TO  PUBUO  USE.  The  following  is  a  classifi- 
cation of  the  estates  and  rights  in  lands  subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or  grounds,  or  for  perman- 
ent buildings,  for  reservoirs  and  dams,  and  permanent  flooding  occasioned 
thereby,  or  for  an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or 
tailings  of  a  mine,  or  for  the  protection  of  water  bearing  lands  from  drought 
therefrom  of  any  character  whatsoever  from  any  adjacent  lands,  or  when  the 
property  is  taken  by  any  mutual  water  system,  county,  city  and  county,  or 
incorporated  city  or  town  or  a  municipal  water  district  or  other  political 
division. 

2.  [Easement.]  An  easement,  when  taken  for  any  other  use ;  provided,  how- 
ever, that  when  the  taking  is  by  a  municipal  corporation,  and  is  for  the  purpose 
of  constructing,  equipping,  using,  maintaining  or  operating  any  works,  roads, 
railroad,  tramway,  power  plant,  telephone  line,  or  other  necessary  works  or 
structures,  for  the  preparation,  manufacture,  handling  or  transporting  of  any 
material  or  supplies  required  in  the  construction  or  completion  by  such  munici- 
pal corporation  of  any  public  work,  improvement,  or  utility,  a  fee  simple  may 
be  taken  if  the  legislative  body  of  such  municipal  corporation  shall,  by  resolu- 
tion, determine  the  taking  thereof  to  be  necessary ;  and  provided,  further,  that, 
when  any  land  is  taken  for  the  use  of  a  by-pass,  or  drainage  way,  or  overflow 
channel,  or  a  levee,  or  an  embankment,  or  a  cut  required  by  the  plans  of  the 
California  debris  commission  referred  to  in  that  certain  act  of  the  legislature, 
entitled  **An  act  approving  the  report  of  the  California  debris  commission 
transmitted  to  the  speaker  of  the  house  of  representatives  by  the  secretary  of 
war  on  June  27,  1911,  directing  the  approval  of  plans  of  reclamation  along  the 
Sacramento  river  or  its  tributaries  or  upon  the  swamp  lands  adjacent  to  said 
river,  directing  the  state  engineer  to  procure  data  and  make  surveys  and 
examinations  for  the  purpose  of  perfecting  the  plans  contained  in  said  report  of 
the  California  debris  commission,  and  to  make  reports  thereof,  making  an 
appropriation  to  pay  the  expenses  of  such  examinations  and  surveys,  and  creat- 
ing a  reclamation  board  and  defining  its  power,''  approved  December  24,  1911» 
or  any  modifications  or  amendments  that  may  be  adopted  to  the  same,  either  a 
fee  simple  or  easement  may  be  taken  as  the  reclamation  board  shall  by  resolu- 
tion determine  may  be  necessary.  Such  resolution  shall  be  conclusive  evidence 
fhat  a  taking  of  a  fee  simple  or  easement,  as  the  case  may  be,  is  necessary. 

3.  [Right  of  entry.]    The  right  of  entry  upon  and  occupation  of  lands,  and 

the  right  to  take  therefrom  such  earth,  gravel,  stones,  trees,  and  timber  as  maj 

be  necessary  for  some  public  use. 

History:  Enacted  March  11,  1S72;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  355;  April  6,  1911,  Stats,  and  Amdts. 
1911,  p.  618;  June  14,  1913,  Stats,  and  Amdts.  1913,  p.  852.  In  effect 
August  10,  1913. 

ESTATES  SUBJECT  TO  EMINENT  *•  Easement— Water  in  natural  channel,  ae- 
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5.  Same — Taken,  is  not  one  owned  bj  defend- 

1.  Construction  of  section.  ant. 

2.  Dam,  subsurface  of — Taken  for  reservoir.      6.  Fee  simple  and  easement  subject  to. 

3.  Dedication  bv  owner  to  piibUc  use— Bars      7.  Right  of  way  involves  taking  of  land. 

condemnation  proceedings.  See,  ante,  S  1237  and  note. 
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1.  Construction  of  seetlon. — A  Judg-ment 
condemning  land  for  railroad  purposes  is 
proper  when  it  awards  only  an  easement  in 
the  land  for  the  right  of  way  for  the  vari<- 
oua  kinds  of  tracks,  and  the  fee  for  that 
part  of  the  land  to  be  used  for  a  store- 
house, blacksmith  shop,  machine  shop, 
iMTharves.  offices,  and  other  substantial 
buildings,  these  being  permanent  buildings 
i^ithin  the  meaning  of  above  section. — ^Val- 
lejo  &  Northern  R.  Co.  v.  Reed  Orchard  Co., 
169  Cal.  545,  147  Pac.  238. 

2.  Dam,  snbaarface  of— Taken  for  reser- 
voir.— Where  the  evidence  shows  that  from 
one-flfth  to  one-third  of  the  entire  bulk  of 
the  material  filling  a  valley  below  the 
plane  of  saturation  Is  water,  the  land  in  its 
natural  state  is  therefore  a  reservoir,  and 
the  fee  simple  may  be  taken  under  this 
section  for  construction  of  a  subsurface 
dam  in  order  to  make  it  better  serve  pur- 
pose of  reservoir. — City  of  Los  Angeles  v. 
Pomeroy,  124  *Cal.  697,  616,  67  Pac.  686. 

8.  Dedication  by  o'vrner  to  pablle  use— 
Bars    condemnation    proceedlnsrs.  —  If    the 

plaintifT  had  alleged  that  the  land  sought 
to  be  condemned  had  been  already  dedicated 
by  the  owner  to  the  use  of  the  public  for 
a  street,  it  would  have  alleged  itself  out 
of  court;  for  in  such  case  it  would  have 
shown  the  existence  by  virtue  of  the  dedi- 
cation of  the  only  right  that  could  be  ac- 
quired under  our  statute  by  the  condemn- 
ation proceedings,  namely,  an  easement  in 
the  property  for  street  purposes. — City  of 
San  Jose  v.  Preyschlag,  66  Cal.  8,  10;  City 
of  San  Jose  v.  Reed,  65  Cal.  241,  242.  3  Pac. 
806;  City  of  Los  Angeles  v.  Pomeroy,  124 
Cal.   697,   612,   67   Pac.   686. 

4.  Easement— -IVater  In  natural  channel, 
acquired. — By  taking  water  that  In  its  nat- 
ural channel  runs  over  defendant's  land, 
plaintifT  takes  an  easement  in  lands  of  de- 
fendant. If  plaintiff  by  adverse  use  should 
acquire  the  right.  It  is  equally  clear  that 
the  interest  so  acquired  would  be  an  ease- 
ment in  the  land  of  defendant.  There  is  no 
difference  in  the  nature  of  the  same  right 


when  acquired  by  condemnation  proceed- 
ings.— St.  Helena  Water  Co.  v.  Forbes,  62 
Cal.  182,  184,  46  Am.  Rep.  669;  Lux  v.  Hag- 
gin,  69  Cal.  266,  800,  440,  10  Pac.   674. 

6*  Same— Taken,  Is  not  one  ovrned  by  de- 
fendant.— Water  that  runs  over  one's  land 
is  part  and  parcel  of  his  land.  Legislature 
has  said  that  an  "easement"  in  land  may  be 
taken  for  public  use.  This  does  not  mean 
an  easemept  owned  by  the  person  against 
whom  the  right  to  condemn  Is  asserted.  In 
other  words,  it  authorises  the  fee  simple 
of  all  real  property  belonging  to  any  per- 
son to  be  taken  when  needed  for  any  of 
the  public  uses  enumerated  in  subdivision  1 
of  above  section,  and  an  easement  in  all  real 
property  belonging  to  any  person,  to  be 
taken  when  needed  for  any  other  public 
use. — St.  Helena  Water  Co.  v.  Forbes,  62 
Cal.  182,  184,  46  Am.  Dec.  669.  See  Lux  v. 
Haggin,  69  Cal.  266,  440,  10  Pac.  674. 

9.     Fee  simple  and  easement  subject  to. — 

Statute  subjects  all  real  property  belong- 
ing to  any  person  to  right  of  eminent 
domain,  to  be  exercised  in  the  cases  and 
for  the  purposes  therein  stated.  In  other 
words,  it  authorizes  the  fee  simple  of  all 
real  property  belonging  to  any  person  to 
be  taken  when  needled  for  any  of  the  pub- 
lic uses  enumerated  in  subdivision  1  of 
above  section,  and  an  easement  in  all  real 
property  belonging  to  any  person,  to  be 
taken  when  needed  for  any  other  public 
use. — St.  Helena  Water  Co.  v.  Forbes,  62 
Cal.  182,  184',  46  Am.  Dec.  669. 

7.     Rlgrht  of  tvay  Involves  taklnsr  of  land. 

— In  proceeding  to  acquire  right  of  way  by 
one  railroad  company  across  right  of  way 
of  another  railroad  company  (which  stat- 
utes allow)  and  to  acquire  right  of  way 
over  lands  of  defendant,  an  easement  is 
sought  to  be  acquired  as  provided  in  above 
section.  ■  If  the  easement  is  not  technically 
an  estate  in  the  land,  the  acquisition  of  the 
right  of  way  involves  the  taking  of  a 
parcel  of  land,  within  the  meaning  of  the 
statute. — California  So.  R.  Co.  v.  Southern 
Pac.  R,  Co.,  67  Cal.  69,  69,  7  Pac.  128. 


§1240.    PKIVATE  PROPERTY  DEFINED.     CLASSES  ENUMERATED. 

The  private  property  which  may  be  taken  under  this  title  includes : 

1.  All  real  property  belonging  to  any  person ; 

2.  Lands  belonging  to  this  state,  including  tide  and  submerged  lands,  not 
within  the  corporate  limits  of  any  city,  or  city  and  county,  or  to  any  county, 
incorporated  city,  or  city  and  county,  village  or  town,  not  appropriated  to 
some  public  use;  provided,  that  all  sixteenth  and  thirty-sixth  sections,  both 
surveyed  and  unsurveyed,  owned  by  the  state  or  the  United  States,  which  may 
now  or  may  hereafter  be  included  within  the  exterior  boundaries  of  a  national 
reservation,  or  of  a  reserve,  or  within  the  exterior  boundaries  of  lands  with- 
drawn from  public  entry,  shall  be  and  hereby  are  withheld  from  the  operation 
of  this  title  and  shall  not  be  condemned  as  against  the  state  or  the  United 
States ; 
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3.  Lands  belonging  to  the  United  States  or  owned  or  held  by  the  United 
States  in  trust,  or  otherwise,  for  any  purpose,  except  lands  owned  or  held  for 
lighthouses,  post-oflSces  or  other  government  buildings,  forts,  arsenals,  or  other 
military  purposes;  and  except  lands  mentioned  in  the  proviso  to  subdivision 
two  hereof; 

4.  Property  appropriated  to  public  use;  but  such  property  shall  not  be  taken 
unless  for  a  more  necessary  public  use  than  that  to  which  it  has  already  been 
appropriated ;  provided,  that  where  any  silch  property  has  been  so  appropriated 
by  any  individual,  firm  or  private  corporation,  the  use  thereof  for  a  public 
street  or  highway  of  a  county,  city  and  county,  or  incorporated  city  or  tovna  or 
the  use  thereof  by  a  county,  city  and  county,  incorporated  city  or  town,  irri- 
gation or  municipal  water-district,  for  the  same  public  purpose  to  which  it  has 
been  so  appropriated,  or  for  any  other  public  purpose,  shall  be  deemed  more 
necessary  uses  than  the  public  use  to  which  such  property  has  already  been 
appropriated;  and  provided,  further,  that  where  property  already  appro- 
priated to  a  public  use  or  purpose,  by  any  person,  firm  or  private  corporation, 
is  sought  to  be  taken  by  a  county,  city  and  county,  incorporated  city  or  town, 
irrigation  or  municipal  water-district,  for  another  public  use  or  purpose,  which 
is  consistent  with  the  continuance  of  the  use  of  such  property  or  some  portion 
thereof  for  such  existing  purpose,  to  the  same  extent  as  such  property  is  then 
used,  or  to  a  less  or  modified  extent,  then  the  right  to  use  such  property  for 
such  proposed  public  purpose,  in  common  with  such  other  use  or  purpose, 
either  as  then  existing,  or  .to  a  less  or  modified  extent,  may  be  taken  by  such 
county,  city  and  county,  incorporated  city  or  town,  irrigation  or  municipal 
water-district,  and  the  court  may  fix  the  terms  and  conditions  upon  which  such 
property  may  be  so  taken,  and  the  manner  and  extent  of  the  use  thereof  for 
each  of  such  public  purposes,  and  may  order  the  removal  or  relocation  of  any 
structures,  or  improvements  therein  or  thereon,  so  far  as  may  be  required  by 
such  common  use.  But  property  appropriated  to  the  use  of  any  county,  city 
and  county,  incorporated  city  or  town  or  municipal  water-district,  may  not  be 
taken  by  any  other  county,  city  and  county,  incorporated  city  or  town,  or 
municipal  water-district,  while  such  property  is  so  appropriated  and  used  for 
the  public  purposes  for  which  it  has  been  so  appropriated. 

5.  [Irrigation  district  property.]  Property  appropriated  to  any  public  use 
by  any  irrigation  district,  may  be  taken  by  another  irrigation  district  for 
another  public  use  and  purpose,  which  is  consistent  with  the  use  of  such  prop- 
erty for  such  existing  purposes  to  the  same  extent  as  such  property  is  then 
used ;  provided,  that  the  right  to  such  limited  use  in  common  shall  include  the 
right  to  enlarge,  change  or  improve  the  property  so  taken ;  provided;  further, 
that  such  enlargement,  change  or  improvement  shall  not  interfere  with  the 
original  use  or  any  necessary  extension  or  enlargement  of  such  use. 

6.  Franchises  for  any  public  utility,  and  all  kinds  of  property  of  any  nature 
whatsoever  used,  either  during  the  existence  of  or  at  the  termination  of  said 
franchise,  to  supply  and  furnish  the  service  of  such  public  utility,  but  such 
franchise  or  property  shall  not  be  taken  except  for  a  more  necessary  public  use. 

7.  All  rights  of  way  for  any  and  all  the  purposes  mentioned  in  section  one 
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thousand  two  hundred  thirty-eight,  and  any  and  all  structures 'and  improve- 
ments on,  over,  across  or  along  such  rights  of  way,  and  the  lands  held  or  used 
in  connection  therewith  shall  be  subject  to  be  connected  with,  crossed,  or 
intersected  by  or  embraced  within  any  other  right  of  way  or  improvements,  or 
structures  thereon.  They  shall  also  be  subject  to  a  limited  use,  in  common  with 
Ihe  owner  thereof,  when  necessary;  but  such  uses,  crossings,  intersections,  and 
connections  shall  be  made  in  manner  most  compatible  with  the  greatest  public 

0 

benefit  and  least  private  injury; 

[Railroad  crossings.]  no  railroad  main  track  crossing,  outside  the  limits  of 
ary  incorporated  town,  city,  or  city  and  county,  shall  be  at  grade,  unless  the 
party  proposing  such  crossing  at  grade  shall,  at  its  own  sole  cost  and  expense, 
protjct  such  crossing  by  the  construction,  operation  and  maintenance  of  an 
interlocking  plant,  with  suitable  signals  and  derails;  but  either  party  to  such 
crossing  may  insist  upon  a  separation  of  grades,  in  which  case  the  cost  of  con- 
structing such  crossing  with  separate  grades  shall  be  equally  divided  between 
the  railroad  companies  concerned;  and  provided,  further,  that  where  any  such 
crossing  has  been  constructed  at  grade,  either  company  may,  at  any  time  there- 
after, require  a  separation  of  the  grades  at  such  crossing,  each  company  paying 
one-half  of  the  expense  of  such  separation;  and  provided,  further,  that  the 
foregoing  provisions  shall  not  be  construed  as  requiring  a  separation  of 
grades  where  such  separation  is  physically  impracticable,  and  in  case  of  any 
dispute  or  controversy  as  to  the  physical  practicability  of  any  under-grade  or 
overhead  crossing,  the  same  shall  be  determined  by  the  superior  court  of  the 
county  in  which  such  crossing  is  situate  in  an  action  or  proceeding  brought  by 
either  party  for  that  purpose; 

8.  All  classes  of  private  property  not  enumerated  may  be  taken  for  public 
use,  when  such  taking  is  authorized  by  law ; 

9.  [Condemnation  of  state  property.]  Proceedings  to  condemn  lands  belong- 
ing to  this  state  are  hereby  authorized,  and  must  be  maintained  and  conducted 
in  the  same  manner  as  are  other  condemnation  proceedings  provided  for  in  this 
title;  except,  that  in  such  proceedings  the  summons  and  a  copy  of  the  com- 
plaint must  be  served  on  the  governor,  attorney-general,  and  surveyor-general 
of  this  state. 

10.  [Oondemnation  of  United  States  lands.]    Proceedings  to  condemn  any  of 

said  lands  belonging  to  the  United  States  or  owned  or  held  by  the  United 

States  in  trust,  or  otherwise,  for  any  purpose,  are  hereby  authorized ;  and  must 

be  maintained  and  conducted  in  the  same  manner  as  are  other  condemnation 

proceedings  provided  for  in  this  title;  except,  that  in  such  proceedings,  the 

summons  and  a  copy  of  the  complaint  must  be  served  on  the  United  States 

district  attorney  for  the  district  in  which  the  land  sought  to  be  condemned  is 

situated  and  also  upon  the  United  States  surveyor-general  for  this  state. 

History:  Enacted  March  11,  1872;  amendment  approved  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  307;  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  126;  March  16,  1907,  Stats,  and  Amdts.  1907,  p  339 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  487;  April  6,  1911,  Stats,  and  Amdts. 
1911,  p.  620,  repealing  all  acts  and  parts  of  acts  in  conflict  (p.  623); 
June  10,  1913,  Stats,  and  Amdts.  1913,  p.  547;  May  21,  1915,  Stats,  and 
Amdts.  1916,  p.  711.    In  effect  August  8,  1915. 
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EMINENT   DOMAIN— PROPERTY    THAT 
^  T  \ Y  BE  TAKEN. 

1,2.  As  to  construction  of  section — Subdi- 
vision 2. 

3.  Same — Subdivision  3. 

4.  Same — Subdivision  4. 

5.  All  real  property  —  Belonging  to  any 

person. 

6.  Same — Plaintiff  who  is  already  owner 

of  interest  in  land. 

7.  Condemnation  of  water — ^Diversion  at 

dam  —  Compensation  —  Measure     of 
damages. 

8.  Money — Can   not  be   e::acted  by  gov- 

ernment. 

9.  Private  lands  belonging  to  state. 

10.  Same — Already  appropriated  to  public 
use. 

11, 12.  '* Property  appropriated  to  public  use" 
— Is  private  property. 

13.  Same  —  Not    protected    against    more 

necessary  use. 

14.  Public  road  existing  upon  private  land. 

15.  Right  of  way  of  one  railroad  by  an- 

other railroad. 

16.  Riparian  rights. 

17, 18.  Second    appropriation    foj    like   use — 
Not  permissible. 

19.  Street-railway  company — Taking  prop- 
erty of — Constitutional  law  —  Com- 
pensation. 

See,  ante,  9  1237  and  note. 

1.  .  As  to  coBntrnctlon  of  section— Subdl- 
vIsloH  2^ — The  state  statutes  do  not  say 
that  state  lands  reserved  from  sale,  or  state 
lands  not  offered  for  sale,  shall  not  be  sub- 
ject to  the  right  of  eminent  domain.  They 
declare  that  all  of  the  lands  of  the  state 
shall  be  subject  to  this  rlgrht,  savingr  such 
lands  alone  as  are  not  devoted  to  public 
use. — Pacific  Power  Co.  v.  State,  32  Cal.  App. 
176.  162  Pac.  648. 

2.  School  lands  situated  within  the  boun- 
daries of  a  United  States  forest  reservation 
may  be  condemned  in  eminent  domain  pro- 
ceedinsrs  instituted  by  a  public  service  cor- 
poration, where  such  lands  had  been  sur- 
veyed prior  to  the  time  of  the  creation  of 
the  forest  reservation. — Pacific  Power  Co.  v. 
State,  32  Cal.  App.  175,  162  Pac.  643. 

8.  Same  —  Snbdivlslon  3.  —  This  subdivi^ 
slon  stands  upon  our  statute  books  without 
the  sligrhtest  eflflcacy  until  the  United  States 
government  itself  shall  have  authorized  the 
states  to  bring  itself  and  its  land  into  their 
courts. — Deseret  Water,  Oil  &  Irr.  Co.  v. 
California,  167  Cal.  147,   138  Pac.  981. 

4.  Same^-Sobdtvlslon  4. — ^This  subdivision 
modifies  subdivision  2  of  section  1241,  post, 
and  was  enacted  to  meet  the  case  where  it 
was  proposed  to  condemn  land  already  ap- 
propriated to  public  use.  While  the  court 
will  recognise  as  final  the  determination 
of  the  legislative  body  that  the  taking  Is 
necessary     for    public     use,     it     must     also 


recognize  the  exlstinp  public  use,  aw*  to 
provide  the  terms  and  conditions  upon 
which  the  existing  use  may  continue  if  in 
fact  the  two  nises  are  capable  of  coexist- 
ing on  the  same  premises. — City  of  Los  An- 
geles V.  Los  Angeles  Pac.  Co.,  31  CaL  App. 
100,  159  Pac.  992. 

6.  All  real  property — ^BeloHslns  to  amy 
person  is  by  statute  subject  to  right  of 
eminent  domain,  to  be  exercised  in  cases 
and  for  purposes  stated. — St.  Helena  Water 
Co.  V.  Forbes,  62  Cal.  182,  184,  45  Am.  R  jp. 
659. 

As  to  all  property  beins  snbjeet  to  rli^fat 
of  eminent  domain,  see  notes  9  Am.  St.  Rep. 
139,  140:  4  L.  R.  A.  785;  7  L.  R.  A-  766;  1 
L.  R.  A.    (N.  S.)   611-615. 

As  to  frontases  on  BaTlarable  craters,  «ee 

Const.  1879,  art.  XV,  5  1.  I  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  xcvi. 

As  to  eondemnatloB  of  skares  of  miBoritr 
stockholders     of     corporation,     see     note     1 

L.  R.  A.   (N.  S.)   605-617. 

As  to  eondeo&Batlon  of  ^mterworka  by 
city,  see  brief  26  L.  R.  A.  272. 

As  to  lateral  support,  see  note  26  Am.  Rep. 
457-462. 

As  to  railway  crosstnipi,  see  note  7 
L.  R.  A.  767;  briefs  3  L.  R.  A.  241;  10 
L.  R.  A.  852. 

As    to   taklBK    cemetery   for    public    park, 

see  brief  16  L.  R.  A.  180. 

As  to  taklMff  city  property  by  federal 
government,  see  brief  69  L.  R.  A.  723. 

As  to  takintt:  corporate  rights  and  fraa- 
cblses,  see  Const.,  art.  XII,  S  8.  I  Henning's 
General  Laws,  3d  ed.,  p.  Ixxxvii;  also  notes 
31  Am.  Dec.  872;  33  Am.  Dec.  515;  42  Am. 
Dec.  728,  729;  9  Am.  St.  Rep.  137;  4  L.  R.  A. 
785;  12  L.  R.  A.  220;  18  L.  R.  A.  (N,  S.)  197; 
brief  31  L.  R.  A.  304. 

As  to  tide-lands,  see  note  66  L.  R.  A.  897. 

9.  Same— Plaintiff  who  is  already  otrner 
of  interest  in  land  may  secure  condemna- 
tion of  outstanding  interests  In  case  vrhioh 
in  other  respects  is  proper  one  for  con- 
demnation.— City  of  Los  Angeles  v.  Pom- 
eroy,   124  Cat.   597.  610,  57  Pac.  585. 

7.  Condemnation  of  iirater-^DlTeral<»n  at 
dam— Compensation— ■Bfeasnre    of    damages. 

— Under  the  provisions  of  subdivision  5  of 
the  above  section  property  appropriated  to 
any  public  use  by  any  irrigation  district  is 
subject  to  condemnation  under  the  power 
of  eminent  domain,  and  where  another  dis- 
trict or  party  condemns  and  takes  the  water 
impounded  at  the  dam  merely,  the  com- 
pensation is  to  be  governed  by  the  prin- 
ciples in  which  the  power  of  eminent 
domain  Is  invoked  and  the  original  irriga- 
tion district  will  be  entitled  to  such  dam- 
ages only  as  may  Justly  compensate  them 
for  the  taking  of  the  use  of  the  dam,  there 
being  no  taking  of  the  property  or  the  dam 
itself,  and  no  severance. — ^Waterford  Irr. 
District  V.  Turlock  Irr.  District,  —  CaL  App^ 
— ,  194  Pac.  757. 
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8.     Moaey— ^H^aa  not  be  exacted  by  kot- 
«nBieBt  by  rigrht   of  eminent   domain,   ez- 
ceptinif  perhaps  for  direct  use  of  state  at 
larsre  and  when  state  at  largre  is  to  make 
compensation.    .    .    .    The   framers   of  con- 
stitution could  not  have  intended   to  dele- 
e-ate  to  municipal  corporations  rlgrht  of  tak- 
ing money  under  this  power,  because  it  is 
entirely  unnecessary.   Money  can  always  be 
liad  by  taxation;  lands  can  not;  and  there- 
fore lands  may  be  taken  by  rigrht  of  eminent 
domain,  but  money  may  not'*   .   .   .   "Private 
property  taken  for  public  use  by  risrht  of 
eminent   domain    is    not    taken    as    owner's 
share  of  contribution  to  public  burden,  but 
as  so  much  beyond  his  share.    Special  com- 
pensation  is   therefore   to   be   made   in   the 
latter   case   because   irovernment    is   debtor 
for  property  so  taken,   but  not   in   former, 
because    payment    of    taxes    is    duty    and 
creates    no    obligration    to    repay    otherwise 
tlian    In    proper    application    of    the    tax" 
(HufiTsrles,    J.,    In    People    ex   rel.    Oriffln   v. 
Mayor  of  Brooklyn,  4  N.  Y.  419). — Emery  v. 
San  Francisco  Gold  Co.,  28  Cal.  346,  351,  868. 

9.     Private  landa  beloafftas  to  state  may 

be  taken  in  condemnation  proceedinsrs  un- 
der subdivision  8  of  above  section.  Such 
proceedings  commenced  before  passaire  of 
Amendment  adding  subdivision  7  were  not 
^without  authority. — California  &  N.  R.  v. 
State,  1  CaL  App.  148,  144,  81  Pac  971. 


lOw  Same— Already  appropriated  to  pvb- 
lle  ««e< — ^Liands  belonsingr  to  state  or  to 
municipality  which  have  already  been  ap- 
propriated to  public  use  can  not  be  taken 
under  eminent  domain  for  another  public 
use. — Marin  County  Water  Co.  v.  Marin 
County,   146  Cal.   686,   688.   79   Pac.   282. 

See  par.  18,  this  note. 

11.  <*Pvopcrty  appropriated  to  pnblle 
vae** — Im  private  property*  and  to  condemn 
rigrht  of  way  by  one  railroad  over  right  of 
-way  of  another  railroad  company  is  taking 
of  private  property  for  public  use. — ^Boca  & 
L.  R.  Co.  V.  Sierra  Valley  R.  Co..  8  Cal. 
App.  646,  84  Pac.  298,  304. 

12.  Property  and  franchises  of  corpora- 
tlvns  as  well  as  of  individuals,  although 
dedicated  to  public  uses,  may  be  taken  for 
other  public  uses. — Southern  Pac.  R.  Co. 
T.  Southern  Cal.  R.  Co.,  Ill  Cal.  221,  226,  43 
Pac.  602. 

As  to  eonstroetlon  of  telegraph  line 
along  right  of  way  of  rallroad»  see  briefs 
46  Im  R.  a.  228;  60  Li.  R.  A.  146,  62  U  R.  A. 
943. 

As  to  laying  mtfet  across  railroad  traek 
and  tlurongk  railroad  yards,  see  brief  37 
L.  R.  A.  190. 

An  to  more  necessary  public  nsc,  see  par. 
18.  this  note;  also,  post,  S 1241  and  note 
pars.  31,  82. 

As  to  rule  tbat  where  two  pnbllc  nscs  can 
«tand  together  wltboat  Impairment  of  one 
by  other  they  most  stand*  see  note  61 
L.  R.  A.  649. 


As  to  taking  property  by  eminent  domain 
where  exclvslve  privileges  or  franchises 
have  been  granted,  see  note  9  Am.  St.  Rep. 
140-142. 

As  to  taking  property  devoted  to  one  pnb« 
lie  use  for  another  public  nse,  see  notes  40 
Am.  Rep.  748,  749;  24  Am.  Rep.  661,  662;  9 
Am.  St.  Rep.  189;  1  L..  R.  A.  787,  790;  60 
Lfc  R.  A.  388. 


18.  Same  ^  Not  protected  against  more 
necessary  nse. — It  is  property  appropriated 
to  public  use  which  is  under  subdivision  3 
of  above  section  protected  from  condemna- 
tion, except  "for  a  more  necessary  public 
use";  and  as  to  lands  owned  by  defendant, 
but  which  have  not  been  thus  appropriated, 
and  are  not  likely  in  future  to  be  needed 
for  existing  public  use,  inhibition  does  not 
apply. — Southern  Pac.  R.  Co.  v.  Southern 
Cal.  R.  Co.,  Ill  Cal.  221,  229,  43  Pac.  602; 
Eureka  &  K.  R.  Co.  v.  California  &  N.  R. 
Co.,  48  C.  C.  A.  617,  109  Ped.  Rep.  609,  612. 

See  par.  10,  this  note;  also,  post,  S  1241 
and  note  pars.  81,  32. 

14,  Pnblle  road  eztotlng  upon  private 
land  by  virtue  of  easement  in  favor  of 
county  for  uses  of  highway  may  be  ap- 
propriated under  right  of  eminent  domain 
by  water  company  engaged  in  supplying 
pure  and  fresh  water  to  inhabitants  of 
county,  for  purpose  of  constructing  and 
maintaining  dam  and  reservoir  thereon, 
when  such  ifire  is  more  necessary  public  use 
than  is  that  of  road.  Such  appropriation 
is  not  of  public  land  appropriated  to  public 
use,  under  subdivision  2  of  above  section, 
but  of  private  lands  which  had  been  appro- 
priated to  public  use  and  which  could  be 
taken  for  more  necessary  public  use  than 
that  to  which  it  had  been  already  appro- 
priated, under  subdivision  3. — Marin  County 
Water  Co.  v.  Marin  County,  146  Cal.  686,  688, 
79  Pac.  282. 

16.  Right  of  way  of  one  railroad  by  an* 
other  railroad. — ^Appropriation  of  portion  of 
right  of  way  of  railroad,  not  essential  to  its 
enjoyment  of  its  franchise  and  property  as 
such,  by  another  railroad  where  essential 
to  construction  and  existence  of  the  latter, 
is  to  and  for  more  necessary  public  use; 
and  fact  that  some  interference  may  be 
occasioned  thereby,  but  which  does  not  ma- 
terially curtail  rights  and  privileges  of 
former,  does  not  take  case  out  of  whole- 
some rule  adopted  by  our  code.  Thus, 
where  one  railroad  company  acquires  right 
of  way  one  hundred  feet  in  width  along 
city  street  and  maintains  its  road  along 
center  thereof,  side  portion  being  used  for 
spur  tracks,  signal  stations,  etc.,  another 
road  may  acquire  right  of  way  along  and 
upon  such  side  portion  thereof. — Southern 
Pac,  R.  Co.  V.  Southern  Cal.  R.  Co.,  Ill  Cal. 
221,  231,  232,  43  Pac.  602. 

As  to  taking  land  of  one  railroad  com- 
pany by  another,  see  notes  24  Am.  Rep.  651, 
562;  12  L.  R.  A.  220;  13  L.  R.  A.  (N.  S.)  197; 
briefs  3  U  R.  A.  241;  31  L.  R.  A.  304. 
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Am  to  risrbtii  of  way  throiiffh  mountain 
i:aM»eM,  vauyunJi,  ete^  see  note  4  L.  R.  A.  791. 

le^  Riparian  rights.  —  Rigrht  of  private 
individual  to  enjoy  flow  of  water  in  its 
natural  channel  upon  and  alongr  his  land 
is  property  right  which  comes  within  cate- 
gory of  real  property  and  may  be  taken 
for  purpose  of  supplying:  town  with  fresh 
water. — St.  Helena  Water  Co.  v.  Forbes,  62 
Cal.   182,   183,   45  Am.   Rep.   659. 

As  to  taklas  riparian  rights,  see  note  16 
Am.  St.  Rep.  614,  615;  brief  38  K  R.  A.  648. 

17.  Second  appropriation  for  like  vac— 
Not  permissible. — "General  principle  is  well 
settled  and  has  been  applied  in  great  va- 
riety  of  cases,  that  land  already  legally  ap- 
propriated to  public  use  is  not  to  be  after- 
ward taken  for  like  use  unless  intention 
of  legislature  that  it  should  be  so  taken 
has  been  manifested  i^  express  terms  or  by 
necessary  implication"  (phief  Justice  Gray 
in  Boston  &  M.  R.  Co.  v.  Lowell  &  L*.  R. 
Co.,  124  Mass.  368).  Authorities  in  sup- 
port of  this  proposition  are  numerous  and 
usually  uniform  (see  cases  discussed  by  Mr. 
Justice  Gray).  These  cases  in  the  main  in- 
volve circumstances  under  which  former 
and  later  use  may  not  stand  together,  or, 
in  other  words,  cases  in  which  later  ufie 
must  supersede  former.     This  general  rule 


does  not  apply,  however,  where  later  use 
does  not  prevent  former  use. — Southern  Pac 
R.  Co.  V.  Southern  Cal.  R.  Co.,  Ill  Cal.  221. 
227.  228,  43  Pac.  602. 

18.  L«and  appropriated  by  one  company 
for  purposes  of  railroad  and  necessary 
thereto  can  not  subsequently  be  condemned 
by  another  company  for  like  use. — Contra 
Costa  Coal  Mines  R.  Co.  ▼.  Moss,  23  Cal. 
323,  330. 

Aa  to  taking  property  already  appro- 
priated to  public  nse   for  aame   pnbllc   V8C« 

see  notes  4  L.  R.  A.  789-791,  7  L.  R.  A.  766. 

19.  Strcct-rallroad  company-^Tafcingr  of 
property  of — Constltotlonal  law — Compen- 
sation.— The  taking  of  property  of  a  street 
railroad  for  street  purposes,  longitudinally 
covering  the  right  of  way  of  the  street- 
railroad  company,  constitutes  a  taking  of 
the  railroad  company's  property  within  the 
meaning  of  article  I,  section  14  of  the  con- 
stitution providing  that  private  property 
is  not  to  be  taken  for  public  use  without 
Just  compensation  and  in  view  of  the  pro- 
visions of  subdivision  4  of  the  above  section 
providing  that  the  court  may  fix  the  terms 
and  conditions  upon  which  property  may 
be  taken,  investing  In  the  city  the  right  to 
regulate  the  same. — City  of  Los  Angeles  v. 
Allen,  32  Cal.  App.  553,  163  Pac.  697. 


§  1241.  FACTS  NECESSARY  TO  BE  FOTTND  BY  COURT  BEFORE  CON- 
DEMNATION.    Before  property  can  be  taken,  it  must  appear ; 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  authorized  by  law; 

2.  That  the  taking  is  necessary  to  such  use ; 

3.  If  already  appropriated  to  some  public  use,  that  the  public  use  to  which  it 
is  to  be  applied  is  a  more  necessary  public  use ;  provided,  that  where  such  prop- 
erty has  been  so  appropriated  by  any  individual,  firm  or  private  corporation, 
the  use  thereof  for  a  public  street  or  highway  of  a  municipal  corporation,  or 
the  use  thereof  by  a  municipal  corporation  for  the  same  public  purpose  to 
which  it  has  been  so  appropriated,  shall  be  deemed  more  necessary  uses  than 
the  public  use  to  which  such  property  as  been  already  appropriated. 

History:  Enacted  Marqh  11,  1872;  amendment  approved  April  6» 
1911,  Stats,  and  Amdts.  1911,  p.  282,  repealing  all  acts  and  parts  of 
acts  In  conflict,  p.  623;  June  10,  1913,  Stats,  and  Amdts.  1913,  p.  549. 
In  effect  August  10,  1913. 


EMINENT  DOMAIN— FACTS  NECES- 
SARY TO  CONDEMNATION. 

1,  2.  Authorized  public  use — Evidence. 

3.  Same — Extent  of  inquiry. 

4^  6.  Same — Power  oif  court  to  determine. 

7.  Same  —  Same  —  Code     commissioners' 
note. 

.  8.  Siame — Same  —  Railroads  concern  the 
public  interest  as  matter  of  legal 
judgment. 

9, 10.  Same — Same — Roads  are  among  pub- 

.  lie    uses    declared    by    legislature — 

Court  can  not  inquire  into  necessity. 

11,  Same — Same — Where  the  public  use  is 
declared  by  general  statute. 


12, 13.  Same — Same — Where  public  use  is  de- 
clared by  special  statute. 

14.  Construction  of  section — Head-note  to 

be  considered. 

15.  Same — Subdivision  2. 

16.  Same — Subdivision  3. 

17.  Highway  —  Pleading  —  Determination 

as  to  necessity. 

18.  Same  —  Determination    by    board    of 

supervisors — Conclusive. 

19.  Issues   presented  —  Verdict   and   dam- 

ages— Necessity  for  further  findings. 

20.  Necessary  to  public  use. 

21-  24.  Same — Anticipated   needs   to   be   con- 
sidered. 
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Elindly  insert  this  page  in  Kerr's  ''Cyc/'  Code  of  Civil  Procedure,  section  1241. 

S  1241  BMINBlf T  DOMAIN—FACTS  NBCBSSARY  TO.  [Ft.  Ill, 

§  1241.  FACTS  NECESSABT  TO  BE  FOUND  BT  COURT  BEFORE  CONDEM- 
XATION.    Before  property  can  be  ^taken^  it  must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  authorized  by  law; 

2.  [Condusive  eTidence  of  necessity— -Exception.]  That  the  taking  is  necessary  to 
sach  use;  provided,  when  the  legislative  body  of  a  county,  city  and  county,  or  an  in- 
corporated city  or  town,  shall,  by  resolution  or  ordinance^  adopted  by  vote  of  two  thirds 
of  all  ita  members,  have  found  and  determined  that  the  public  interest  and  necessity 
require  the  acquisition,  construction  or  completion,  by  such  county,  city  and  county, 
or  incorporated  city  or  town,  of  any  proposed  public  utility,  or  any  public  improvement, 
and  that  the  property  described  in  such  resolution  or  ordinance  is  necessary  therefor, 
such  resolution  or  ordinance  shall  be  conclusive  evidence:  (a)  of  the  public  necessity 
of  such  proposed  public  utility  or  public  improvement;  (b)  that  such  property  is  nec- 
essary therefor,  and  (c)  that  sueh  proposed  public  utility  or  public  improvement  is 
planned  or  [and]  located  in  the  manner  which  will  be  most  compatible  with  the  great- 
est public  good,  and  the  least  private  injury;  provided,  that  such  resolution  or  ordi- 
nance shall  not  be  such  conclusive  evidence  in  the  case  of  the  taking  by  any  county, 
city  and  county,  or  incorporated  city  or  town,  of  property  located  outside  of  the  terri- 
torial limits  thereof. 

3.  Properly  already  appropriated  to  public  use.  If  already  appropriated  to  some 
public  use,  that  the  public  use  to  which  it  is  to  be  applied  is  a  more  necessary  public 
use,  provided  that  where  such  property  has  been  appropriated  by  an  individual/  firm  or 
private  corporation,  the  use  thereof  for  a  public  street  or  highway  of  a  county,  city 
and  county,  or  an  incorporated  city  or  town,  or  the  use  thereof  by  a  county,  city  and 
county,  or  any  incorporated  city  or  town,  or  [by]  any  municipal  water-district  for  the 
purposes  to  which  it  has  been  appropriated,  or  for  any  other  public  purpose,  shall  be 
deemed  a  more  necessary  use  than  the  public  use  to  which  such  property  has  been 
already  appropriated;  and  provided,  further,  that  property  of  any  character,  whether 
already  appropriated  to  public  use  or  not,  including  all  rights  of  any  nature  in  water, 
owned  by  any  person,  firm  or  private  corporation  may  be  taken  by  the  county,  city 
and  county,  or  any  incorporated  city  or  town  [,]  or  by  a  municipal  water-district,  for 
the  purpose  of  supplying  water,  or  electricity  for  power,  lighting  or  heating  purposes 
to  such  county,  city  and  county,  or  incorporated  city  or  town,  or  municipal  water- 
district,  or  [to]  the  inhabitants  thereof,  or  for  the  purpose  of  supplying  any  other 
public  utility,  or  for  any  other  public  use.  And  such  taking  may  be  made,  either  to 
furnish  a  separate  and  distinct  supply  of  such  water,  and  such  electricity  for  power, 
lighting  or  heating  purposes,  or  to  provide  for  any  such  separate  and  distinct  other 
public  utility  or  other  public  use;  or  to  furnish  such  a  supply  or  to  provide  for  any 
such  other  public  utility  or  other  public  use  in  conjunction  with  any  other  supply  or  with 
any  other  public  utility  or  other  public  use  that  may  have  been  theretofore  provided 
for  or  that  may  thereafter  be  provided  for  in  so  supplying  or  providing  for  such 
county,  city  and  county,  or  incorporated  city  or  town,  or  municipal  water-district  [,] 
or  [to]  the  inhabitants  thereof;  or  in  conjunction  with  any  other  supply  or  with  any 
other  public  utility  or  other  public  use  that  may  have  been  theretofore  detennined 
upon  or  that  may  thereafter  be  determined  upon  in  accordance  with  law  by  the  people 
of  any  such  county,  city  and  county,  incorporated  city  or  town  or  municipal  water- 
district. 

[Coostmction.    Appropriation  to  city,  etc,  not  to  be  appropriated  for  another  nse.] 

Nothing  herein  contained  shall  be  construed  as  in  any  way  limiting  such  rights  as  may 
be  given  by  any  other  law  of  this  state  to  counties,  cities  i^nd  counties,  incorporated 
cities  or  towns  or  municipal  water-districts.  But  private  property  appropriated  to  the 
use  of  any  county,  city  and  county,  incorporated  city  or  town,  or  municipal  water- 
district,  may  not  be  taken  for  any  other  county,  city  and  county,  incorporated  city  or 
town,  or  municipal  [water-]  distHct,  while  such  property  is  so  appropriated  and  used 
for  the  public  purposes  for  which  it  has  been  appropriated. 

History:  Enacted  March  11,  1872;  amendment  approved  April  6, 
1911,  Stats,  and  Amdts.  1911,  p.  282,  repealing  all  acts  and  parts  of 
acts  in  conflict,  p.  623;  June  10,  1913,  Stats,  and  Amdts.  1913,  p.  649. 
In  effect  August  10,  1913. 
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25.  Burden  of  proof — ^XJpon  the  plaintiff. 

26.  Same  —  Jury  must  determine  whether 

taking  is  necessary  for  use  stated. 

27-  30.  Same — Location  most  compatible  with 
public  good. 

31.  Same — More  necessary  public  use. 

32.  Same  —  Same  —  Provision    not    appli- 

cable, when. 

33.  Same  —  Necessity  of  public  use  need 

not  be  proved. 

34.  Same  —  Public   convenience  -—  Is   not 

such   a  necessity   as  authorized  the 
exercise  of  the  right. 

35.  Same — Same — Question  of  fact. 

36.  Same — Saving  of  expense. 

37.  Proof  of  incorporation  of  municipality 

— When  plaintiff. 

38.  Terms  upon  which  the  right  of  emi- 

nent domain  may  be  enforced. 

See,   ante,   S  1237  and  note. 

!•     Authorised    public    as«  ^  Evf deaee.  — > 

Mere  fact  of  existence  of  corporation  plain- 
tiff, org^anized  for  purpose  of  operating 
railroad,  proves  no  more  than  would  exist- 
ence of  natural  person  seeking:  to  condemn 
-under  authority  of  statute. — ^Madera  R.  Co. 
V.  Raymond  Granite  Co.,  S  Cal.  App.  668,  87 
Pac.   27»   80. 

2.  Mere  fact  of  organization  and  exist- 
ence of  corporation  to  build  a  railroad  to 
connect  with  an  existing:  railroad  and  to  be 
a  branch  thereof,  does  not  render  such  use 
not  a  public  one,  or  the  fact  that  all  the 
stockholders  in  such  corporation  are  stock- 
holders in  the  existing:  railroad's  corpora- 
*.ion,  does  not  render  the  use  a  private  one. 
— ^Madera  R.  Co.  v.  Raymond  Granite  Co., 
3  Cal.  App.  668,  87  Pac.  27. 

As  to  aiitlioiiaed  ase,  see,  ante,  S  1238  and 
note. 

As  to  vrhen  question  of  existence  of  pnb- 
lie   use   mny  be   detemUned   by   courts,  see 

notes  42  Am.  St.  Rep.  406,  407;  88  Am.  8t. 
Rep.  926-946;  brief  70  L.  R.  A.  478. 

8.  Snme— Rxtent  of  Inquiry. — Good  faith 
of  corporators  of  plaintiff  corporation  can 
not  be  inquired  into  in  proceedinirs  in  emi- 
nent domain,  for  purpose  of  determining: 
public  or  private  character  of  use. — Madera 
R.  Co.  y.  Raymond  Granite  Co.,  3  Cal.  App. 
668,  87  Pac.  27.  31. 

4,  ffjawip  .Power  of  court  to  determine.— « 
Tt  is  the  function  of  legislative  department 
to  determine  in  first  instance  what  shall 
constitute  a  public  use  and  whether  any 
'  private  property  shall  be  taken  for  such 
use.  ...  It  is  not  to  be  held,  however, 
that  mere  declaration  by  leg:i8lature  that 
object  for  which  private  property  may  be 
taken  Is  public  use  will  preclude  owner 
from  contesting  right  to  deprive  him  of  his 
property.  If  it  is  sought  to  condemn  prop- 
erty for  use  which  is  evidently  private,  or 
to  accomplish  some  purpose  which  is  not  of 
public  character,  courts  will  disregard 
legislative  declaration  that  such  use  is  pub- 


lic. Declaration  by  legislature  is  entitled 
to  g!'t»at  consideration,  and  if  purpose  for 
which  condemnation  is  sought  is  clearly 
for  public  use.  or  one  which  in  ordinary 
acceptation  or  experience  expresses  public 
use.  it  will  be  conclusive  upon  the  Judi- 
ciary; but  if  it  is  clear  that  it  is  for  private 
purpose,  legislative  declaration  will  be  of 
no  avail.  So,  too.  if  it  can  be  sho^n  by  ex- 
trinsic evidence  that  end  sought  to  be  ac- 
complished is  not  of  public  character,  but  is 
solely  for  private  purposes,  condemnation 
will  be  denied  as  being  in  excess  of  legis- 
lative power. — County  of  San  Mateo  v. 
Coburn.  130  Cal.  631,  634,  63  Pac.  78.  621: 
Lindsay  Irr.  Co.  v.  Mehrtens,  97  Cal.  676. 
679,  32  Pac.  802;  Consolidated  Channel  Co. 
v.  Central  Pac,  R.  Co.,  61  Cal.  269,  273. 

5.  Determination  as  to  whether  or  not 
I'lght  of  eminent  domain  should  be  exer- 
cised, and  as  to  what  lands  are  necessary 
to  be  taken  in  the  exercise  of  that  right,  is 
political  and  legislative  question  and  not 
Judicial  one.  Its  determination  rests  exclu- 
sively with  legislature  or  with  such  subor- 
dinate legislative  bodies  as  It  may  be  prop- 
erly devolved  upon,  and  question  of  whether 
exercise  of  power  Is  wise  or  not  is  one 
with  which  Judicial  department  has  no  con- 
cern. Question  as  to  whether  a  given  use 
is  in  fact  a  public  use  may  be  inquired  Into 
by  courts,  but  that  question  determined  in 
the  affirmative,  the  power  of  the  court  is 
confined  to  seeing  to  it  that  burdens  cast 
upon  citizen  are  in  conformity  with  meth- 
ods prescribed  by  legislature,  and  that 
those  methods  are  not  in  conflict  with  fun- 
damental rights  of  the  people. — Wulzen  v. 
Board  of  Supervisors,  101  Cal.  15.  21,  40  Am. 
St.  Rep.  17,  35  Pac.  353;  County  of  Siskiyou 
V.  Gamllch,  110  Cal.  94,  98,  42  Pac.  468;  Pool 
▼.  Simmons,  134  Cal.  621,  625,  66  Pac.  872. 

6.  When  legislature  has  determined  a 
given  purpose  to  be  a  public  purpose  the 
courts  will  so  consider  it  unless  they  can 
see  at  first  blush  that  it  is  not  possible  that 
it  could  be  such. — Stockton  &  V.  R.  Co.  v. 
City  of  Stockton,  41  Cal.  147.  175. 

7.  Snnie  —  Same  —  Code  eouunlssloners' 
note. — "There  is  no  doubt  that  legislature 
has  power  to  declare  that  taking  of  prop- 
erty is  necessary  or  expedient.  There  is  a 
question,  however,  as  to  whether  action  of 
legislature  in  declaring  certain  use  to  be 
public  use  can  be  reviewed  by  courts.  On 
this  question  authorities  are  conflicting. 
Above  section  does  not  conflict  with  either 
view  of  case,  leaving  question  open." 

8.  Same— Same— Railroads  eoneern  pub- 
lic   Interest   as   matter   of   leirnl   Judgment  i 

and  however  that  use  may  be  opposed  to 
fact  in  the  case  at  bar  makes  no  difference, 
action  of  legislature  on  the  question  not 
being  open  to  review  by  the  Judicial  de- 
partment of  the  government. — ^Napa  Valley 
R.  Co.  V.  Napa  County,  30  Cal.  436,  437; 
Stockton  &  V.  R.  Co.  v.  City  of  Stockton,  41 
Cal.    147,    169,    178,    192;    Madera   R.    Co.    v. 
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Raymond  Granite  Co.,   8   Cal.   App.   668.   87 
Pac.  87,  89. 

9.  Samc^Same-— Roads  are  aatons  pnblle 
vses  deelared  hy  leslslatare— Coort  ean  not 
laqaire  Into  neeesaity  for  hiirhway.  Its  loca- 
tion and  extent,  as  these  are  matters  of 
political  and  leg'islatlve  character.  In  the 
case  of  roads  the  statute  has  established  a 
tribunal  for  determining:  these  questions — 
the  board  of  supervisors.  If  this  tribunal 
proceeds  in  accordance  with  provisions  of 
statute  it  acquires  jurisdiction  to  determine 
these  questions,  and  its  determination  is 
not  subject  to  collateral  attack.  In  a  pro- 
ceeding: thereafter  by  the  public  to  con- 
demn rigrht  of  way  for  such  public  road 
court  is  not  authorised  to  review  action  of 
board  of  supervisors  in  determiningr  these 
questions. — County  of  San  Mateo  v.  Coburn, 
180  Cal.  681,  686,  68  Pac.  78,  681;  Madera  R. 
Co.  V.  Raymond  Qranite  Co.,  8  CaL  App.  668, 
87  Pac.  87,  88. 

10.  It  is  the  province  and  Is  made  the 
duty  of  board  of  supervisors  to  decide  the 
questions  whether  use  to  which  land  is  to 
be  applied  is  use  authorized  by  law  and  that 
taking  is  necessary  to  such  use,  in  all 
cases  where  private  property  is  taken  for 
highway  purposes,  under  sections  8681,  etc., 
of  the  political  code.  Necessity  of  use. 
its  public  character,  route  and  termini  of 
road,  land  necessary  therefor,  and  apparent 
ownership  thereof  are  to  be  determined  by 
that  body  before  steps  can  be  initiated  in 
courts  for  its  condemnation  for  road  pur- 
poses.— Tehama  County  v.  Bryan,  68  Cal. 
67,  68,  8  Pac.  678. 

11.  Same  ^  Same  —  "Wllere  pvbUe  nae  la 
deelared  by  general  atatvte,  enumerating 
the  many  objects  that  are  thus  designated, 
courts  are  not  precluded  from  determining 
from  ^11  circumstances  whether  or  not  in 
the  particular  case  the  purpose  is  a  public 
use.  —  Madera  R.  Co.  v.  Raymond  Granite 
Co.,   8  Cal.  App.   668,   87  Pac.   27,   80. 

12.  Same— Same— Wbere  pvblle  nae  la  de- 
clared by  special  statnte* — A  distinction  is 
taken  between  cases  where  legislature  has 
by  special  act  authorised  taking  of  prop- 
erty for  particular  purposes  and  cases 
where  public  use  is  declared  by  general 
statute,  enumerating  the  many  objects  that 
are  thus  designated.  Amongst  cases  con- 
cerning the  former  class  are:  Napa  Valley 
R.  Co.  V.  Napa  County,  80  Cal.  435;  Stock- 
ton &  V.  R.  Co.  V.  City  of  Stockton.  41  Cal. 
147;  Contra  Costa  Coal  Mines  R.  Co.  v.  Moss, 
23  Cal.  824;  Madera  R.  Co.  v.  Raymond 
Granite  Co..  8  Cal.  App.  668,  87  Pac.  27. 

13.  Where  public  character  of  railroad 
has  received  special  recognition  by  passage 
of  a  special  act  courts  will  not  undertake 
to  determine  whether  use  is  in  fact  a  public 
or  private  use. — Contra  Costa  Goal  Mines  R. 
Co.  V.  Moss,  23  Cal<  324,  827. 

14.  Conatmctlon  of  section  ^  Head-note 
to  be  considered. — The  head-note  to  above 
section  is  a  part  of  the  law  and  should  be 
consulted   in    determining   the   will    of    the 


legislature. — San  Joaquin  &  Kings  River 
Canal  &  Irr.  Co.  v.  Stevinson.  26  Cal.  App. 
274,  277,  affirmed  by  the  Supreme  Court, 
26  CaL  App.  286,  147  Pac.  268. 

IS.  Same-— Subdivision  2. — The  provisiooi 
of  subdivision  2  are  modified  by  subdivision 
4  of  section  1840,  ante,  which  was  enacted  to 
meet  the  specifically  designated  case  whera 
it  is  proposed  to  condemn  land  already  sub- 
ject to  public  use. — City  of  Lios  Angeles  v. 
Lios  Angeles  Pac  Co.,  81  CaL  App.  100,  169 
Pao.  892. 

IdL  Same— SnbdlTlslon  8. — ^Land  can  only 
be  taken  for  a  public  use,  and  if,  in  fact. 
the  plaintiff  claiming  a  right  to  condemn 
land  for  a  public  use  really  intends  to  de- 
vote it  to  a  private  use,  this,  if  proven, 
would  be  sufficient  to  defeat  the  action.— 
Vallejo  &  Northern  R.  R.  Co.  v.  Reed  Orch- 
ard Co..  169  Cal.  646,  147  Pac.  288. 


17.  Hlghwar^Pleadlng  —  DetermlnatloB 
as  to  necessity. — Under  the  provisions  of 
the  above  section  as  it  was  amended  is 
1918.  in  an  action  brought  on  behalf  of  a 
county  to  enforce  condemnation  of  a  strip 
of  land  for  public  road  purposes  it  is  not 
necessary  that  it  should  appear  by  the  alle- 
gations of  the  complaint  that  the  board  of 
supervisors  had  in  a  formal  way  by  reso- 
lution declared  the  existence  of  the  public 
necessity  for  the  laying  out  of  the  road 
and  the  taking  of  the  property,  where  it  is 
alleged  that  all  the  steps  required  to  be 
taken  by  sections  2681,  etc.,  of  the  Political 
Code,  from  the  filing  of  a  petition  by  free- 
holders, including  hearing  on  report  of 
viewers,  and  the  fixing  of  damages  by  the 
board,  had  been  taken  by  the  board  of 
supervisors. — Riverside  County  v.  Alberhill 
Coal  &  Clay  Co.,  84  Cal.  App.  688.  168  Pac 
162. 


1&  Same  —  Determination  by  board  ef 
supervisors  —  Coneloslve.  —  The  determina- 
tion by  the  board  of  supervisors,  after  com- 
pliance with  the  provisions  of  sections  2681. 
etc.,  of  the  Political  Code  to  estop  a  public 
road,  is  conclusive  as  to  the  necessity  for 
such  a  road  and  as  to  the  location  of  the 
road,  and  the  amendment  of  1918  to  the 
above  section  has  in  nowise  changed  the 
law  in  this  respect. — Riverside  County  ▼• 
Alberhill  Coal  &  Clay  Co.,  34  Cal.  App.  6S8. 
168  Pac.  162. 


IS.     Issnca   presented— Terdlct   and 
ages— Necessity    for    fvrtber    Sndlnsa*  —  1° 

an  eminent  domain  proceeding,  the  verdict 
of  a  jury  as  to  the  value  of  the  land  sought 
to  be  taken  does  not  constitute  a  decision 
in  the  cause,  but  the  court  Is  required, 
under  the  provisions  of  the  above  section, 
to  determine  the  fact  that  there  exists  tha 
necessity  for  subjecting  the  property  to 
public  use,  regardless  of  whether  the  an- 
swer of  the  defendant  constitutes  a  denial 
of  such  allegation  of  the  complaint. — Hin- 
shaw  V.  Superior  Court,  46  Cal.  App.  105, 
187  Pac.  41,  following  the  doctrine  in  Sai> 
Joaquin  A  Kings  River  Canal  A  Irr.  Co.  v. 
Stevinson,  80  Cal.  App,  405.  168  Pac.  761. 
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20>.  Heeemmmry  to  public  nte^ — There  is  no 
doubt  of  proposition  that  before  land  can 
be  taken  for  public  use  it  must  appear  that 
taklnfiT  is  necessary  for  such  use. — Sprlngr 
Valley  Water  Works  v.  Drlnkhouse,  92  Cal. 
528,  532,  28  Pac.  681. 

21.  Same— Amtlclpated  needs  to  be  con- 
sidered.— Where  water  company  supplying: 
city  with  water  is  seeking  to  condemn  land 
which  it  claims  is  necessary  for  reservoir 
site,  not  only  present  demands  of  the  pub- 
lic upon  plaintiCC,  but  those  which  may  be 
fairly  anticipated  on  account  of  the  future 
growth  of  the  city,  are  to  be  considered. — 
SprinfiT  Valley  Water  Works  v.  Drlnkhouse. 
92  Cal.  528,  532,  28  Pac.  681. 

22.  As  to  necessity  of  right  of  way  for 
railroad,  existence  of  public  use  and  the 
location  throuBfh  defendant's  land  establish 
the  necessity. — San  Francisco  &  S.  J.  V.  R. 
Co.  V.  Leviston.  184  Cal.  412,  415,  66  Pac.  473. 

23.  In  condemning  land  for  use  as  reser- 
voir site  for  purposes  of  supplying  city 
with  water,  future  needs  of  city  may  be 
considered  in  determining  necessity  of  con- 
demnation.— City  of  Los  Angeles  ▼.  Pom- 
eroy,  124  Cal.  597,  646,  57  Pac.  585. 

24.  When  city  or  town  decides  by  appro- 
priate proceedings  that  an  alley  is  desir- 
able, and  institutes  condemnation  proceed- 
ings for  right  of  way  therefor,  it  Is  only 
required  to  prove  that  taking  of  the  prop- 
erty sought  to  be  condemned  is  necessary 
for  purposes  of  an  alley. — City  of  Santa 
Ana  V.  Brunner,  182  Cal.  284.  235,  237,  64 
Pac.  287. 

2B.  Burden  of  proof  — Upon  pinlntlff. — 
Evidence  must  be  sufficient  to  show  that 
land  Is  reasonably  acquired  for  purpose  of 
effecting  object  or  carrying  on  business  for 
which  plaintiff  was  organized. — Spring  Val- 
ley Water  Works  v.  Drlnkhouse,  92  Cal. 
528,  582,  28  Pac.  681. 

an.  Same— ^nry  mast  determine  whether 
taking  la  necessary  for  nse  stated  In  com- 
plaint, where  Jury  has  not  been  waived.— 
Wilmington  C.  &  R.  Co.  v.  Domlnguez,  60 
Cal.  505,  506. 

27.  Same— Lioeatlon  most  compatible  with 
pnbllc  good. — Failure  to  prove  that  location 
of  sewer  is  most  compatible  with  greatest 
public  good  and  least  private  injury  Is  not 
ground  for  nonsuit  where  there  is  no  evi- 
dence that  such  sewer  (an  outfall  sewer 
leading  from  city  to  sewer  farm)  as  it  Is 
proposed  to  construct  it.  will  be  more  of  a 
nuisance  than  any  other  sewer  would  be. 
Sewers  are  in  fact  a  necessary  evil,  but 
when  they  are  planned  and  constructed 
with  reasonable  regard  to  results  of  sani- 
tary teachings  they  are  authorized  by  stat- 
ute.— City  of  Pasadena  v.  Stimson,  91  Cal. 
238,   254,  256,  27  Pac.   604. 

As  to  showing  that  location  of  right  of 
way  Is  most  compatible  with  greatest  pnb- 
Uc  benefit  and  least  private  Injury,  see,  ante, 
{  1240,  subdivision  5  and  note;  also,  post. 
1 1242  and  note. 


28.  Fact,  if  proved,  that  another  equally 
desirable  and  convenient  line  could  be  had 
by  changing  it  to  another  place  and  pass- 
ing over  other  srrounds  does  not  show  that 
land  sought  to  be  taken  is  not  necessary  for 
use  of  plaintiff. — California  Cent.  R.  Co.  v. 
Hooper,  76  Cal.  404,  412.  18  Pac.  599.  See 
Rlalto  Irr.  Dlst.  v.  Brandon,  108  Cal.  384. 
387,  87  Pac.  484. 

29.  Evidence  offered  to  prove  that  route 
of  proposed  sewer  outfall  Is  not  so  good  as 
one  that  might  have  been  selected,  and  that 
It  would  be  greater  private  Injury,  should 
not  be  excluded.  So  held  where  offered 
testimony  was  to  effect  that  witness  had 
surveyed  a  route  1,482  feet  shorter  than  that 
proposed,  upon  a  better  grade,  through 
lands  not  so  thickly  settled. — City  of  Pasa- 
dena v.  Stimson,  91  Cal.  238,  259,  27  Pac. 
604. 

30.  When  attempt  is  made  to  show  that 
location  Is  unnecessarily  injurious,  proof 
ought  to  be  clear  and  convincing,  for  other- 
wise no  location  could  ever  be  made.  Selec- 
tion of  particular  route  is  committed  in  first 
instance  to  person  in  charge  of  use,  and 
unless  there  is  something  to  show  an  abuse 
of  discretion,  propriety  of  his  selection 
ought  not  to  be  questioned. — City  of  Pasa- 
dena V.  Stimson,  91  Cal.  238,  255-257,  27 
Pac.  604. 


81.     Same— More   necessary  pvblie   nae. — 

That  question  whether  or  not  Intended  use 
is  "a  more  necessary  public  use"  is  ques- 
tion for  legislature  to  decide,  and  not 
courts,  has  been  urged.  Conceding  that 
such  may  be  general  rule,  court  held,  con- 
cerning particular  use  in  question  (use  of 
portion  of  public  road  by  railroad),  that 
legislature  has  specifically  and  directly  au- 
thorized railroads  to  "construct  their  roads 
acrosa,  along,  or  upon  .  .  .  any  .  .  .  ave- 
nue or  highway." — ^Madera  R.  Co.  v.  Ray- 
mond Granite  Co.,  3  Cal.  App.  668.  87  Pac. 
27.  81.  See  Areata  v.  Areata  &  M.  R.  Co.,  92 
Cal.  639,  28  Pac.  675;  Southern  Pac.  R.  Co. 
v.  Ferris,  93  Cal.  263,  18  L.  R.  A.  510,  28  Pac. 
828;  Montgomery  v.  Santa  Ana  Westminster 
R.  Co.,  104  Cal.  186.  48  Am.  St.  Rep.  89,  26 
L.  R.  A.  654,  37  Pac.  786. 

See,  post,  S  1244  and  note  pars.  36-37. 

Aa  to  taking  for  more  necessary  public 
nae,  see,  ante.  S  1240,  subdivisions  3.  4,  and 
note. 


C.  C.P.— 172 


82,  Same  —  Same  ^  Provision  not  appli- 
cable, when. — Where  same  land  can  be 
subjected  to  second  servitude  without  dis- 
turbing the  first,  subdivision  3  has  no  appli- 
cation. Where  It  is  clearly  shown  that  sewer 
when  constructed  would  not  Interfere  with 
use  of  highway  and  that  during  Its  con- 
struction such  use  would  not  be  seriously 
Interrupted,  there  is  no  necessity  of  show- 
ing that  new  use  would  be  superior  to  one 
to  which  property  was  already  appropri- 
ated.— Pasadena  v.  Stimson,  91  Cal.  238,  256, 
27  Pac.  604. 

89.     Same— Ifeceaslty   of   public   nae   need 
not  be  proved. — When  city  or  town  decider 
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for  Itself,  as  it  may  do,  that  a  sewer  is  de- 
sirable, it  is  not  bound  to  prove  that  such 
sewer  is  necessary,  but  only  that  taking 
of  property  it  seeks  to  condemn  is  neces- 
sary for  construction  of  the  sewer.  When 
it  shows  that  use  to  which  property  is  to 
be  applied  is  public  use,  inquiry  on  that 
head  is  closed.  Facts  proved  held  suffi- 
cient.— City  of  Pasadena  v.  Stimson,  91  Cal. 
2S8,  253,  27  Pac.  604. 

34.  Same  —  Pnblle  eoBTeBlence  — « Is  mot 
■neh  ■  necessItT  as  anthorlaes  the  exercise 
of  the  rlffht  of  eminent  domain.  A  flndins 
that  a  taking:  of  land  would  be  a  great  con- 
venience does  not  satisfy  the  requirements 
of  code. — Spring:  Valley  Water  Works  v. 
San  Mateo  Water  Works,  64  Cal.  123.  131,  t$ 
Pac.   447. 

8S.  Same  <lnestton  of  flaet.  —  Necessity 
of  taking  land  for  public  use  is  question  of 
fact  to  be  determined  by  court  or  Jury  in 
view  of  all  the  evidence  in  the  case. — 
Spring:  Valley  Water  Works  v.  Drinkhouse, 
92  Cal.  528,  532,  28  Pac.  681. 


88.     Same— Same— SaTtBff    of    expense.^ — X 

corporation  in  charge  of  a  public  use  can 
not  condemn  whatever  it  may  find  conren- 
lent  and  profitable  to  acquire  on  the  ground 
merely  that  it  may  save  expense. — Spring 
Valley  Water  Works  v.  San  Mateo  Water 
Works.  64  Cal.  123,  134,  28  Pac.  447. 


Aa  to  procedure  la  eatlHeat  doi 

Madera  County  v.  Raymond  Granite  Co..  139 
Cal.  128.  133,  72  Pac.  915. 

S7.  Proof  of  lacorporatlon  of  Bivmiclpal- 
Ity^vniea  plalBtiff»  is  unnecessary.  Court 
will  take  Judicial  notice  of  fact. — City  of 
Pasadena  y.  Stimson.  91  CaL  288,  256,  27  Pac. 
604. 


Tenaa  apom  wkleh  tke  rlskt  of  mmU 
meat  domala  asay  be  eaforeed  and  tlie  man- 
ner in  which  it  shall  be  exercised  are  pro- 
vided for  in  above  section  and  sections  1242- 
1263,  post. — ^Moran  ▼.  Ross,  79  CaL  159.  161, 
21  Pac  647. 


§  1242.  PARTIES  MAY  MAKE  LOCATION.  MAY  ENTER  TO  MAKE  SUR- 
VEYS. In  all  cases  where  land  is  required  for  public  use,  the  state,  or  its 
agents  in  charge  of  such  use,  may  survey  and  locate  the  same ;  but  it  must  be 
located  in  the  manner  which  will  be  most  compatible  with  the  greatest  public 
good  and  the  least  private  injury,  and  subject  to  the  provisions  of  section 
twelve. hundred  and  forty-seven.  The  state,  or  its  agents  in  charge  of  such 
public  use,  may  enter  upon  the  land  and  make  examinations,  surveys,  and  maps 
thereof,  and  such  entry  shall  constitute  no  cause  of  action  in  favor  of  the 
owners  of  the  land,  except  for  injuries  resulting  from  negligence,  wantonness, 

or  malice. 

History:     Enacted  March  11,  1872. 


EMINENT  DOMAIN— LOCATION  AND 

SURVEY. 

1.  Agents  of  state — Acts  presumed  lawfuL 

2.  Greatest  good  to  public — And  least  injury 

to  individual. 

3.  Location  injurious — Proof  to  be  clear. 

4.  Map — Should   indicate  precise  position  of 

line. 

5.  Bailroad    company    trespasser  —-  Entering 

without  condemnation  proceedings. 

6.  Selection  proper — If  no  abuse  of  discretion. 

7.  Two  years'  limitation  to  action  for  dam- 

ages. 

See,  ante.  §  1237  and  note. 

1.  AflrentJi  of  state— Acta  presamed  la^r- 
fnl. — The  state  or  its  agents  in  chargre  of  a 
public  use  must  necessarily  survey  and  lo- 
cate the  land  to  be  taken,  and  are  by  stat- 
ute expressly  authorized  to  do  so.  Exer- 
cising: as  they  do,  a  public  function  under 
express  statutory  authority,  it  would  seem 
that  in  this  particular  their  acts  should,  in 
the  absence  of  evidence  to  the  contrary,  be 
presumed  correct  and  lawful. — City  of  Pasa- 
dena V.  Stimson,  91  Cal.  238,  255,  27  Pac.  604. 


2.  Greatest  ffood  to  pnblle^-And  least  ta- 
Jory  to  tadlvldval. — The  question  of  neces- 
sity in  a  eriven  case  involves  a  constdera- 
tlon  of  facts  which  relate  to  the  public,  and 
also  to  the  private  citizen  whose  property 
may  be  injured.  The  greatest  grood  on  the 
one  hand  and  the  least  Injury  on  the  other 
are  the  questions  to  be  determined,  and 
these  questions  are  for  the  Jury  in  passing 
on  the  question  of  necessity. — City  of  Santa 
Ana  V.  Gildmacher,  138  Cal.  896,  400,  65  Pac 
883. 


8.     Iioeatlon  tajorloas— Proof  to  be  el4 

— When  an  attempt  is  made  to  show  that 
the  location  made  is  unnecessarily  Injurious, 
the  proof  ou^ht  to  be  clear  and  convincing; 
for  otherwise  no  location  could  ever  be 
made. — City  of  Pasadena  v.  Stimson,  91  Cal. 
238,  256,  27  Pac.  604. 

4.  ]IIa]^— Sbonld  ladleate  preelae  poaltloB 
of  llae* — This  statute  permits  an  entry  upon 
land  desired  to  be  taken  for  public  use  to 
"survey  and  locate  the  same,*'  and  therefore 
there  should  be  no  difficulty  in  making  a 
map  that  should  show  precisely  the  location 
of  the  road  in  all  its  parts.  By  map  and 
survey  is  to  be  understood  not  only  a  de- 
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llneatlon  on  paper  or  other  material,  firlvlns 
a  general  or  approximate  idea  of  the  situa- 
tion of  the  road,  but  also  such  full  and  ac- 
curfite  notes  and  data  as  are  necessary  to 
furnish  complete  means  for  identifying:  and 
ascertaining  the  precise  position  of  every 
part  of  the  line  with  courses  and  distances 
throughout,  so  that  there  can  be  no  doubt 
where  any  portion  of  it  is  to  be  Joined.  A 
map  can  be  made  to  contain  all  these  data, 
ao  as  to  need  no  reference  to  field  notes,  but 
the  information  must  exist  somewhere. — San 
Francisco  &  S.  J.  V.  R.  Co.  v.  Gould,  122 
Cal.  601,  603,  66'Pac.  411. 

S.     Railroad   eompauT   trespaaaer^lSater- 
lair  without  coadcmaatioii   proceedinsa. — ^It 

Is  a  mistaken  construction  of  the  statute  to 
suppose  that  a  railroad  corporation  can 
«nter  upon  land  and  construct  its  road  under 
sanction  of  law  before  commencing  con- 
demnation proceedings.  When  it  does  so  it 
becomes  a  trespasser,  as  would  a  natural 
person  under  like  circumstances,  and  the 
•ordinary  common-law  remedies  are  open  to 
the  owner. — Robinson  v.  Southern  Cal.  R. 
Co.,  129  Cal.  8,  11,  61  Pac.  947. 


d.  Selection  propev^— If  no  abase  of  diii- 
cretlon. — The  selection  of  a  particular  route 
is  committed  in  the  first  instance  to  the 
person  in  charge  of  the  use,  and  unless 
there  is  something  to  show  an  abuse  of  dis- 
cretion, the  propriety  of  his  selection  ought 
not  to  be  questioned;  for  certainly  it  must 
be  presumed  that  the  state  or  its  agent  has 
made  the  best  choice  for  the  public,  and  if 
this  occasions  peculiar  and  unnecessary 
damage  to  the  owners  of  the  property  af- 
fected, the  proof  of  such  damage  should 
come  from  them. — City  of  Pasadena  ▼.  Stim- 
son,  91  Cal.  238,  265.  27  Pac.  604. 

7.  Two  yearn'  limitation  to  action  for 
damages^ — An  action  for  damages  for  tak- 
ing possession  of  a  strip  of  land  and  con- 
structing thereon  a  railroad  track, — if  it 
should  be  said  that  the  complaint  alleges  a 
lawful  occupation,  i.  e.,  under  an  iniplied 
permission  and  not  under  any  statutory 
right  as  for  condemnation,  and  not  by  grant 
or  donation, — it  would  fall  under  the  two- 
year  provision  relating  to  contracts  not  in 
writing,  and  the  action  would  be  barred  by 
subdivision  1,  section  389,  ante. — ^Robinson 
V.  Southern  Cal.  R.  Co.,  129  Cal.  8,  11,  61 
Pac.  947. 


§  1243.  JURISDICTION  IN  SUP&RIOR  COXTRT.  All  proceedings  under 
this  title  must  be  commenced  in  the  superior  court  of  the  county  in  which  the 
property  sought  to  be  taken  is  situated;  provided,  that  where,  of  any  one 
piece  or  article  of  property,  or  of  any  one  interest  in  or  to  property,  sought  to 
be  taken,  a  portion  thereof  is  situated  in  one  county  and  another  portion 
thereof  is  situated  in  another  county,  the  plaintiff  may  commence  such  pro- 
ceedings in  any  of  the  counties  where  any  portion  of  such  piece  or  article  of 
property,  or  interest  in  or  to  property,  is  situated,  and  the  county  so  selected 
is  the  proper  county  for  the  trial  of  such  proceedings ; 

[When  plaintiff  is  county,  etc.]  and  provided,  further,  that  when  the  plain- 
tiff is  a  county,  city  and  county,  incorporated  city  or  town,  or  a  municipal 
water-district,  and  the  property  sought  to  be  taken  is  situated  in  more  than 
one  county,  then  the  proceeding  may  be  brought,  at  the  option  of  the  plaintiff, 
in  any  county  wherein  is  situated  any  of  the  property  sought  to  be  taken,  and 
said  proceeding  may  be  tried  in  said  county,  with  reference  to  any  property 
situated  in  the  state ;  provided,  however,  that  the  right  in  this  section  granted 
to  any  plaintiff  to  commence  and  try  an  action  in  any  county  other  than  the 
county  in  which  may  be  located  any  property  in  said  action  sought  to  be  taken, 
shall  be  limited  to  property  which  is  owned  by  the  defendant,  or  by  the  defend- 
ant in  common  with  the  other  defendants,  or  some  of  them. 

[How  proceedings  are  commenced.]  All  such  proceedings  must  be  com- 
menced by  filing  a  complaint  and  issuing  a  summons.  The  provisions  of  this 
code  for  the  change  of  place  of  trial  of  actions  shall  apply  to  proceedings  under 
this  title  except  as  in  this  section  otherwise  provided.  Nothing  herein  con- 
tained shall  be  construed  to  repeal  any  law  of  this  state  giving  jurisdiction  to 
.the  state  railroad  commission  to  ascertain  the  just  compensation  which  must  be 
paid  in  eminent  domain  proceedings. 
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A  lis  pendens  shall  be  filed  at  the  time  of  the  commencement  of  the  action  in 

every  county  in  which  any  of  the  property  to  be  affected  shall  be  located. 

History:  Enacted  March  11,  1872;  amendment  approved  April  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  118;  May  29,  1913,  StaU.  and 
Amdts.  1913,  p.  349.    In  effect  August  10,  1913. 


EMINENT  DOMAIN— JUBISDICTION  OF 
SUPEBIOE  COUBT. 

1.  Defendant  claiming  interest  nonresident 

— ^Venue. 

2.  Jurisdiction   of  superior  court  herein — 

From  constitution. 

8,4.  Proceeding    in    county    in    which    land 
situated. 

5.  Same  —  Not  commenced  until  sununonfl 
issued. 

See,  ante,  I  1287  and  note. 

1.  Defendant  cUilmlns  Intcrcet  nonresl- 
dent— Venae. — In  an  action  by  a  power  com- 
pany to  condemn  land  for  purposes  of  its 
use  under  the  provisions  of  the  act  regu- 
latiner  eminent  domain  in  which  a  non- 
resident claims  an  interest  In  the  land 
sought  to  be  taken,  the  county  in  which 
the  property  sought  is  located  is  the  only 
county  in  which  the  action  can  properly 
be  brought  under  the  provisions  of  the 
above  section. — Mono  Power  Co.  v.  City  of 
Ltos  Angeles,  38  Cal.  App.  676,  166  Pac.  887. 

2.  JnrlsdIctlOB  of  anperlor  eoart  herein-— 
From  conatltntlon. — It  is  from  the  constitu- 
tion, the  provisions  of  which  are  repeated 
In  section  76.  ante,  and  from  title  VII,  part 
III,  ante,  and  not  from  any  section  or  pro- 
vision of  the  Municipal  Oovernment  Act, 
that  the  superior  court  derives  its  jurisdic- 
tion in  and  over  proceedings  had  in  the 
exercise  of  the  power  of  eminent  domain. 
— Bishop  V.  Superior  Court,  87  Cal.  226,  232. 
26  Pac.   436. 


S.  Proceeding^  In  eonnty  where  land  slt- 
nated. — The  language  of  above  section  means 
something  more  than  that  the  proceeding 
must  be  commenced  in  the  superior  court. 
There  are  strong  reasons  why  such  pro- 
ceeding should  be  had  in  the  county  where 
the  land  sought  to  be  condemned  Is  situ- 
ated. The  compensation  for  the  land  sought 
to  be  taken  is  to  be  determined  on  testi- 
mony, and  the  witnesses  most  competent  to 
speak  upon  this  subject  will  usually  be 
found  in  the  county  referred  to. — California 
So.  R.  Co.  V.  Southern  Pac.  Co.,  65  Cal.  894, 
896.  4  Pac.  344;  California  So.  R.  Co.  v. 
Southern  Pac.  R.  Co.,  66  CaL  409,  410,  4  Pac 
888;  Fresno  Nat.  Bank  v.  Superior  Court,  88 
Cal.  491.  496,  24  Pac.  157.  See  Buck  v.  City 
of  Eureka,  97  Cal.  185,  140,  31  Pac  845. 

4.  By  above  section  it  is  provided  that  all 
proceedings  of  this  kind  "must  be  brought 
in  the  superior  court  of  the  county  in  which 
the  property  is  situated."  and  this  implies 
that  it  must  also  be  tried  there,  unless 
transferred  by  the  court,  to  another  county, 
as  required  or  authorized  by  the  provisions 
of  section  394,  ante. — City  of  Santa  Rosa  v. 
Fountain  Water  Co.,  138  Cal.  579.  580,  71 
Pac.   1128,   1136. 

8.  Sane— Not  eonnienced  vntll  anmnicBs 
Imved. — Above  section  provides  that  the  pro- 
ceedings "must  be  commenced  by  filing  a 
complaint  and  issuing  a  summons  thereon." 
Under  this  language,  the  proceedings  are 
not  commenced  until  the  summons  is  Issued. 
— Pacific  Cent.  R.  Co.  v.  Porter,  74  Cal.  261. 
268.  15  Pac.  774;  City  of  Los  Angeles  v. 
Pomeroy,  124  Cal.  597.  647,  57  Pac.  585. 


§  1244.  THE  COMPLAINT  AND  ITS  CONTENTS.  The  complaint  must 
contain : 

1.  The  name  of  the  corporation,  association,  commission,  or  person  in  charge 
of  the  public  use  for  which  the  property  is  sought,  who  must  be  styled  plaintiff. 

2.  The  names  of  all  owners  and  claimants  of  the  property,  if  known,  or  a 
statement  that  they  are  unknown,  who  must  be  styled  defendants. 

3.  A  statement  of  the  right  of  the  plaintiff. 

4.  If  a  right  of  way  be  sought^  the  complaint  must  show  the  location,  general 
route,  and  termini,  and  must  be  accompanied  with  a  map  thereof,  so  far  as  the 
same  is  involved  in  the  action  or  proceeding. 

5.  A  d^cription  of  each  piece  of  land,  or  other  property  or  interest  in  or  to 
property,  sought  to  be  taken,  and  whether  the  same  includes  the  whole  or  only 
a  part  of  an  entire  parcel  or  tract  or  piece  of  property,  or  interest  in  or  to 
property.  All  parcels  of  land,  or  other  property  or  interest  in  or  to  property, 
lying  in  tho  county,  and  required  for  the  same  public  use,  may  be  included  in 
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the  same  or  separate  proceedings,  at  the  option  of  the  plaintiff,  but  the  conrt 
piay  consolidate  or  separate  them  to  suit  the  convenience  of  the  parties. 

[Condemnation  for  sewer.]     When  application  for  the  condemnation  of  a 

right  of  way  for  the  purpose  of  sewerage  is  made  on  behalf  of  a  settlement,  or 

of  an  incorporated  village  or  town,  the  board  of  supervisors  of  the  county 

may  be  naired  as  plaintiff. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  355;  April  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  118;  June  10,  1913,  Stats,  and  Amdts.  1913,  p.  565. 
In  effect  August  10,  1913. 


EMINENT   DOMAIN— COMPLAINT,   AND 
ITS  CONTENTS. 

1.  Complaint  in  eminent  domain — As  to 

sufficiency  of. 

2.  Same — Sufficiently   designates   defend- 

ant as  known  owner. 

3,4.  '' Description    of   each   piece    of   land 
sought  to  be  taken.'' 

5-  7.  Same — Rule  of  pleading  in  these  cases. 

8.  Description  of  general  route  and  pro- 
posed termini  of  right  of  way. 

9-11.  Same — Allegations  as  to  location. 

12.  Same — Must  show  definite  location  on 

ground. 

13.  Failure  to  agree  with  owner  as  to  price 

— In  general. 

14,15.  Same — Failure  to  allege  attempt  and 
inability  to  agree. 

16.  Grant  of  right  of  way  by  city  to  use 

streets. 

17.  Joinder  of  actions. 

18.  Same — Granting  or  denying  motion  for 

separate  trial — Discretionary. 

19.  Location  compatible  with  the  greatest 

public  good. 

20.  Manner  in  which  plaintiff  proposes  to 

construct  road. 

21.  Miscellaneous  complaints. 

22-  24.  Same — For  complaint  held  sufficient. 

25.  Same  —  For  complaint  and  map  con- 

taining insufficient  description. 

26.  More  necessary  public  use. 
27,  28.  Necessity  of  taking  land. 

29.  Parties    defendant  —  Complaint  -must 

contain    names    of   all    owners    and 
claimants. 

30.  Same — ^Determined  by  whom. 

31.  Same — Executrix  proper  party  defend- 

ant. 

32.  Same — Where   two   corporations   insti- 

tute  proceedingrg   against   the   same 
person  for  the  same  land. 

33.  Parties     plaintiff  —  County     proper 

party  plaintiff  when. 

34.  Same — Substituted  party. 

85-  37.  Public  character  of  use  must  appear. 

38.  Requirement  of  statute — Must  be  fully 
and  fairly  complied  with. 


39.  School  district — Condemnation  of  land 

for  gymnasium  —  Complaint,  neces- 
sary idlegations. 

40.  Same  —  Same  —  Same  —  Code  require- 

ment— Statement  of  right  of  plain- 
tiff— Meaning  of. 

41.  Source  of  right. 

42.  Tender  of  compensation. 

43.  Value  of  land  to  be  taken — ^Damage- 

Need  not  be  alleged. 

See,  ante,  9  12S7  and  note. 

'1.  Complaint  la  eminent  domain— As  to 
■nlllclency  of^ — "The  complaint  Is  sufficient. 
It  contains  all  of  the  allegations  required  by 
above  section.  It  declares  that  the  use 
souffht  of  the  lands  is  a  public  use  and  that 
the  plaintiff  is  intrusted  with  and  in  charere 
of  such  a  public  use.  The  action  seeks  to 
condemn  the  whole  section  and  not  rig^hts 
of  way  thereover.  It  was  unnecessary  there- 
fore that  the  complaint  should  conform 
to  the  requirements  of  above  section  which 
is  applicable  to  cases  where  a  right  of  way 
only  is  souffht."  This  is  a  misleadingr  state- 
ment and  inartificially  drawn,  inasmuch  as 
it  is  difficult  to  understand  that  if  the  com- 
plaint did  contain  all  the  allegations  of  the 
section  and  was  declared  sufficient  why  it 
should  be  held  that  the  same  complaint  need 
not  conform  to  above  section.  Apparently 
the  last  sentence  is  a  mistake,  as  only  sub- 
division 4  refers  to  cases  where  a  right  of 
way  is  souffht. — Deseret  Water,  Oil  St  Irr. 
Co.  V.  California.  167  Cal.  147.  188  Pac.  981. 

2.  Same— SnfflclentlT  dealarnatea  defend- 
ant a«  known  owner  where  it  states  name 
of  defendant  as  corporation  duly  oreranized 
and  acting-  under  laws  of  state  and  describes 
propo.sed  right  of  way  as  being  "located 
through  the  lands  of  defendant." — California 
So.  R.  Co.  V.  Colton  Land  &  Water  Co.,  2 
Cal.  Unrep.  244,  2  Pac.  88. 

8.  ^^Description  of  eaeh  piece  of  land 
ttoumht  to  be  taken"  obviously  means  such 
description  as  will  readily  and  conveniently 
identify  the  land  before  the  road  is  con- 
structed, and  upon  which  alone  its  construc- 
tion is  to  be  authorized  by  the  judgment. — 
San  Prancsico  &  S.  J.  V.  R.  Co.  v.  Gould,  122 
Cal.  601,  602,  55  Pac.  411. 

4.  There  is  nothing  more  obvionaly  es- 
sentia) to  plaintiff's  case  than  a  sufficient 
description  of  that  which  it  proposes  to  ac- 
quire by  condemnation.   If  defendant  makes 
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default,  the  plaintiff  must  still  have  a  valu- 
ation made  and  tender  the  amount  to  the 
defendants  as  a  consideration  for  property 
acquired  through  the  proceeding.  And  the 
judgrment,  which  can  not  Include  what  is  not 
in  the  pleadlngTs,  constitutes  its  muniment 
of  title.  If  it  has  sufficiently  described  what 
It  wishes  to  take,  it  may  require  the  de- 
fendants to  set  out  the  extent  of  their  In- 
terest In  that,  but  plaintiff  can  not  put 
upon  defendants  the  burden  of  determining 
what  or  how  much  the  plaintiff  requires  to 
accomplish  its  purpose.  Plaintiff  must 
specify  with  exactness  the  rights  it  seeks, 
not  ask  that  defendants  be  compelled  to 
state  what  rlgrhts  they  claim  and  ask  for 
balance.  It  w^as  so  held  in  action  where 
plaintiff  sought  to  condemn  all  rierhts  of 
each  defendant  to  waters  of  creek,  whether 
as  riparian  owners  or  acquired  by  appropri- 
ation, adverse  use,  or  prescription,  except 
for  domestic  use  and  reasonable  irrigration 
of  their  riparian  lands.  Such  description  Is 
too  uncertain. — ^Aliso  Water  Co.  v.  Baker, 
95  Cal.  268,  270,  271,  30  Pac.  537. 

B.     Same— Rule  of  plead inc  In  these  cases 

requires  plaintiff  to  set  out  an  accurate  and 
intelligible  description  of  the  property  or 
the  particular  Interest  in  the  property, 
which,  even  in  case  of  default,  must  be 
valued  before  it  is  condemned. — City  of 
Los  Angreles  v.  Fomeroy,  124  Cal.  597,  613, 
57  Pac.  585. 

6.  Complaint  which  shows  that  object  of 
proceedings  is  to  condemn  all  the  estate  and 
Interest  of  defendants  in  certain  three  hun- 
dred and  fifteen  acres,  which  interest  is  al- 
leered  to  be  a  fee-simple  estate,  subject  only 
to  asserted  ownership  by  plaintiff  of  exclu- 
sive rierht  to  use  of  all  the  waters  of  river 
flowing  throuerh  such  land,  contains  suffi- 
ciently certain  description  of  land  souerht 
to  be  condemned,  where  interest  claimed 
by  the  plaintiff  is  described  with  cer- 
tainty.— City  of  Los  Angeles  v.  Pomeroy, 
124  Cal.  697.  614,  57  Pac.  685. 

7.  For  complaint  containing  sufficient  de- 
scription of  land  in  action  by  city  to  con- 
demn land  for  use  as  public  street,  see  City 
of  Los  Angeles  v.  Waldron,  65  Cal.  283,  285, 
3  Pac.  890. 

8.  Description  of  general  route  and  pro- 
posed termini  of  rlstat  of  way  of  a  sewer 
which  shows  that  the  termini  of  the  sewer 
are  at  the  city  of  Pasadena  and  at  sewer 
farm,  which  is  described  as  consisting  of 
certain  subdivisions  of  the  government  sur- 
vey, and  which  also  shows  the  particular 
route  and  is  accompanied  by  a  map  of  so 
much  of  the  route  as  is  involved  in  the 
proceeding,  is  sufficient.  It  Is  unnecessary 
to  enter  into  minute  particulars,  showing, 
for  instance,  the  exact  location  of  the  sewer 
Avith  reference  to  the  center  line  of  a  street. 
— City  of  Pa»idena  v.  Stimson,  91  Cal.  238, 
252,   253,   27  Pac.   604. 

0.  Same— >Allccatlons  as  to  location,  gen- 
pra]  route,  and  termini  held  to  be  sufficient. 
It  is  not  necessary  that  the  point  of  com- 


mencement of  the  course  located  should  be 
very  exactly  determined,  and  in  above  des- 
cription there  Is  nothing  Inconsistent  with 
the  alleged  termini  in  the  allegations  as  to 
location  and  general  route. — San  Francisco 
&  S.  J.  V.  R.  Co.  V.  Leviston,  134  Cal.  412. 
414.   66  Pac.   473. 

10.  An  allegation  in  complaint  as  to  ter- 
mini is  sufficient  if  it  follow  the  language 
contained  in  a  valid  certificate  of  incorpora- 
tion. A  complaint  which  states  the  "general 
route*'  and  In  which  the  termini  are  stated 
to  be  National  City  and  "a  connection  with 
the  Atlantic  and  Pacific  Railroad  Company 
at  or  near  the  thirty-fifth  parallel  of  north 
latitude  in  the  state  of  California"  is  suf- 
ficient.— California  So.  R,  Co.  v.  Southern 
Pac.  R.  Co.,  67  Cal.  59,  61,  7  Pac.  123. 

11.  For  sufficient  description  of  location, 
general  route,  and  termini  of  railroad  in  ac- 
tion to  condemn  right  to  cross  tracks  of 
other  railroad,  see  Boca  &  L.  R.  Co.  v.  Sierra 
Valleys  R.  Co.,  2  CaL  App.  646,  84  Pac.  298, 
302. 

12.  Same— Must  show  definite  location  on 
KTonm^ — Allegation  "that  said  railroad  has 
been  definitely  located  by  plaintiff  over  and 
through  the  parcel  of  land  hereinafter  de- 
scribed," where  it  is  not  shown  or  alleged 
that  it  was  marked  upon  ground  by  stakes, 
or  in  any  manner  other  than  the  mention 
of  two  "engineers'  stations,"  nearly  a  mile 
apart,  with  no  intimation  as  to  whether  the 
line  between  them  is  straight  or  curved, 
though  map  shows  that  a  portion  of  the 
line  is  curved,  but  the  radius  of  the  curve, 
or  where  It  begins,  can  not  be  accurately 
determined  by  map.  Is  insufficient. — San 
Francisco  &  S.  J.  V,  R.  Co.  v.  Gould,  122  Cal. 
601,  604,  55  Pac.  411. 

18.  Fallnre  to  avrce  with  o^vrncr  as  to 
price— >In  general. — ^Under  general  railroad 
law  of  1861  it  was  essential  for  company 
seeking  to  condemn  land  for  Its  purposes  to 
have  sought  and  failed  to  buy  the  land  from 
the  owner  before  instituting  condemnation 
proceedings.  Allegations  stating  such  seek- 
ing and  failure  were  necessary.  But  Jaw 
was  amended  In  1863  so  as  to  no  longer 
make  this  inability  to  contract  a  condition 
on  ground  of  jurisdiction. — Contra  Costa 
Coal  Mines  R.  Co.  v.  Moss,  23  Cal.  323,  825. 


14.  Same— FaUnre  to  allcce  attempt  and 
Inabfllty  to  agree*  even  If  such  attempt  and 
inability  be  by  the  Municipal  Incorporation 
Act  made  preliminary  requisites  to  proceed* 
ing  in  eminent  domain  by  city,  do  not  affect 
jurisdiction  of  court  to  entertain  such  suit, 
and  writ  of  prohibition  will  not  lie  to  ar- 
rest such  proceeding.  If  absence  of  such 
averment  bars  right  of  plaintiff  to  maintain 
action.  It  Is  mere  matter  of  defense,  either 
by  demurrer  or  plea.  Error  in  determining 
such  question  is  merely  error  In  exercise 
of  Jurisdiction  and  subject  to  review  on 
appeal. — Bishop  v.  Superior  Court,  87  Cal. 
226,  233.  25  Pac.  435. 
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It  ia  unnecessary  for  complaint  to  contain 
an  allegation  of  class  to  which  city  beloners, 
and,  if  of  fifth  or  sixth  class,  of  an  effort 
to  agree  with  the  owner  as  to  price  to  be 
paid  for  land.  Provision  of  section  870  of 
Municipal  Incorporation  Act,  requiring 
cities  of  such  class  to  make  an  effort  to 
agree  with  owner,  is  unconslitutional,  as 
being  a  special  law  interfering  with  the 
uniform  operation  of  the  laws.  While  there 
is  no  doubt  of  the  authority  of  the  legisla- 
ture to  make  an  unavailing  effort  on  the 
part  of  the  person  in  charge  of  the  use  to 
agree  with  the  owner  of  the  property  he 
seeks  to  acquire  a  condition  precedent  to 
the  institution  of  any  proceeding  to  con- 
demn, there  is  no  such  provision  in  the 
general  law  of  this  state  upon  this  subject. 
City  of  Pasadena  v.  Stimson,  91  Cal.  238, 
246.  249,  252,  27  Pac.  604. 

16.  Grant  of  right  of  way  by  city  to 
a«c  streets,  alleys,  etc.,  need  not  be  al- 
leged in  complaint  in  action  brought  by 
railroad  company  to  condemn  rights  which 
owners  of  lands  lying  adjacent  to  such 
streets  may  have  therein.  Grant  by  city  is 
not  prerequisite  to  right  to  condemn  inter- 
ests of  abutting  owners. — California  So.  R. 
V.  Kimball.  61  Cal.  90,  91. 

17.  Joinder  of  actions. — Proceedings  to 
condemn  two  or  more  parcels  for  the  pur- 
pose of  a  right  of  way  may  be  united,  al- 
though the  result  may  not  be  to  transfer 
the  fee,  or  any  estate  in  the  lands,  but  only 
to  impress  them  with  an  easement,  and  a 
proceeding  to  acquire  a  right  of  way  across 
the  right  of  way  of  defendant  and  to  ac- 
quire a  right  of  way  over  lands  of  defendant 
may  be  united. — California  So.  R.  Co.  v. 
Southern  Pac.  R.  Co.,  67  Cal.  69,  61,  7  Pac. 
123. 

18.  Same  Granting  or  denying  motion 
for  separate  trial— Discretionary  with  trial 
court,  and  such  order  will  not  be  reviewed 
on  appeal  where  abuse  of  discretion  is  not 
shown. — San  Luis  Obispo  County  v.  Slmas, 
1  Cal.  App.  176,  182,  81  Pac.  972. 

•  19.  liocation  compatible  ^vrlth  the  great- 
eat  pnblle  good. — No  allegation  as  to  com- 
patibility of  location  of  plaintiff's  railroad 
with  the  greatest  public  good  and  least 
private  injury  is  required  in  complaint. — 
San  Francisco  A  S.  J.  V.  R.  Co.  v.  Leviston, 
134  Cal.  412,  416,  66  Pac.  473. 

20.  Manner  In  ^rhleh  palntlff  proposes  to 
eonstmet  road  need  not  be  stated  in  com- 
plaint in  action  by  county  to  condemn  land 
for  purpose  of  public  road. — San  Luis  Obispo 
County  T.  Simas,  1  Cal.  App.  175,  178,  81 
Pac.  972. 

21.  Miscellaneous  eomp]alnts« — Complaint 
by  irrigation  district,  which,  after  alleging 
plaintiff's  organization  into  an  Irrigation 
district,  and  the  purpose  of  its  organization, 
shows  that  the  object  sought  by  the  use 
is  to  provide  water  for  irrigating  lands 
within  the  district,  particularly  describing 
such  lands;  that  the  defendants  own  the 
land  over  which  the  right  of  way  is  sought, 


particularly  describing  it,  and  that  such 
land  adjoins  plaintiff's  district  and  consti- 
tutes its  boundaries  on  two  sides;  that  in 
order  to  properly  irrigate  the  lands  in  the 
district  It  is  necessary  to  construct  the  pipe 
line,  which  is  particularly  described,  across 
defendant's  land  at  the  point  designated; 
and  that  the  right  of  way  is  sought  for  the 
purpose  of  establishing  and  maintaining 
such  pipe  line,  and  which  is  accompanied 
by  proper  maps,  which  are  made  part  of  it, 
showing  survey  and  delineation  of  the  pro- 
posed line  upon  the  ground,  is  sufRcient. — 
Rialto  Irr.  Dlst.  v.  Brandon,  103  Cal.  884, 
386.  37  Pac.  484. 

22.  Same— For   complaint   held   saffldent 

in  action  to  condemn  right  of  way  for  alley, 
see  City  of  Santa  Ana  v.  Brunner,  132  Cal. 
234.  235,  236,   64  Pac.  287. 

23.  For  complaint  held  sufficient  in  pro- 
ceedings brought  pursuant  to  section  2690 
of  the  Political  Code  for  the  purpose  of 
condemning  land  for  public  highway,  see 
Tehams  County  v.  Bryan.  68  Cal.  57,  69-62, 
8  Pac.  673;  San  Luis  Obispo  County  v.  Simas, 
1  Cal.  App.  175,  179,  81  Pac.  972. 

24.  For  complaint  held  to  be  sufficient 
in  proceeding  by  municipality  to  condemn 
right  of  way  for  sewer,  see  Bishop  v.  Supe- 
rior Court,  87  Cal.  226.  232,  233,  25  Pac.  435. 

25.  Same^For  complaint  and  map  con- 
taining Insnfflclent  description  of  land 
sought  to  be  taken,  see  California  Cent.  R. 
Co.  V.  Hooper,  76  Cal.  404.  413,  414,  18  Pac. 
599;  San  Francisco  A  S.  J.  V.  R.  Co.  v.  Gould. 
122  Cal.  601-604,  65  Pac.  411. 

26.  More  neceaaary  public  use. — In  ac- 
tion by  one  water  company  to  condemn 
certain  lanc(s  belonging  to  another  water 
company,  complaint  which  alleges  that  de- 
fendant is  corporation  organized  under 
laws  of  state  for  purpose  of  supplying  city 
of  Oakland  and  its  inhabitants  with  pure 
fresh  water,  and  that  defendant  is  the 
owner  of  the  property  sought  to  be  taken, 
but  does  not  allege  that  property  in  ques- 
tion is  used  by  defendant  in  supplying  Oak- 
land or  Its  inhabitants  with  water,  or  that 
it  is  appropriated  to  any  other  public  use, 
does  not  present  question  which  can  arise 
on  demurrer  whether  property  appropriated 
to  public  use  can  be  taken,  unless  for  more 
necessary  public  use  than  that  to  which  it 
has  been  already  appropriated. — Lake  Pleas- 
anton  Water  Co.  v.  Contra  Costa  Water 
Co.,  67  Cal.  669,  660,  8  Pac.  501. 

See,  ante,  9  1241  and  note  pars.  31,  82. 

27.  Necessity  of  taking  land. — In  pro- 
ceeding by  city  to  condemn  land  for  public 
street  the  necessity  of  taking  defendant's 
land  is  sufficiently  shown  by  allegation 
"that  the  city  council  of  said  city  on  the 
fourth  day  of  November,  1882,  duly  passed 
and  adopted  an  ordinance  In  writing,"  di- 
recting proceedings  to  be  taken  to  condemn 
certain  property  of  defendants  for  purpose 
of  widening  designated  street,  and  "that  it 
is  now  necessary  to  condemn  said  land  for 
public    use   agreeably   to   the   provisions   u* 
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said    ordinance." — City    of    Los    Angeles    v. 
Waldron,  65  Cal.  283,  284,  3  Pac.  890. 

28.  For  complaint  insufficient  under  stat- 
ute for  opening  of  city  street,  see  In  re 
Grove  St.  in  City  of  Oakland,  61  Cal.  438. 
448. 

29.  Parties  defendant  —  The  complaint 
must  contain  names  of  all  ow^nera  and 
claimants  of  the  property,  if  known. — City 
of  Los  Angeles  v.  Pomeroy,  124  Cal.  697,  609, 
67   Pac.   685. 

As  to  parties  defendant,  see,  post,  |  1246 
and  note  pars.  1-10. 

SO.  Same— Determined  by  whom* — In  ac- 
tions to  condemn  land  for  road  purposes  the 
board  of  supervisors  is  not  judge  of  ques- 
tion as  to  who  are  proper  parties  to  the 
action.  All  that  Is  essential  is  that  board 
should  give  its  sanction  to  commencement 
of  suit. — Monterey  County  v.  Cushing,  83 
Cal.  607,  613.  23  Pac.  700. 

St.  Same^Exeentrlx  proper  party  de- 
fendant in  proceeding  in  eminent  domain. 
Monterey  County  v.  Cushing.  83  Cal.  507, 
611,  612,  23  Pac.  700. 

S2.  Same— Where  two  corporations  Inatl- 
tnte  proeeedinvs  acalnst  the  same  peraon 
for  the  same  land,  it  may  be  that  either 
company  might  make  the  other  a  party  de- 
fendant in  Its  suit  to  condemn;  or.  failing 
that,  that  either  of  the  companies  might  in- 
tervene in  the  proceedings  of  the  other,  so 
that  the  question  of  priority  might  be  de- 
termined In  advance  of  a  purchase  by  either. 
Should  one  not  thus  become^  party  to  other 
proceeding,  "and  should  Judgment  of  con- 
demnation be  made  in  each  proceeding,  land 
would  belong  to  one  over  whose  proceed- 
ing court  first  acquired  jurisdiction. — Lake 
Merced  Water  Co.  v.  Cowles,  31  Cal.  214, 
217. 

S8.  Parties  plaintiff— County  proper  party 
plaintiff  when  the  suit  is  a  county  matter, 
as  the  opening  of  a  road.  It  is  the  prac- 
tice to  bring  such  suits  in  name  of  county, 
and  not  in  name  of  state. — Monterey  County 
v.  Cushing,  83  Cal.  507,  611,  23  Pac.  700. 

84.  Same  —  Snbatltnted  party.  —  Where 
corporation,  after  commencing  proceedings 
to  condemn  land  for  public  use.  consoli- 
dates its  franchises,  properties,  rights,  and 
privileges  with  other  corporations,  the  new 
corporation  organized  upon  such  consolida- 
tion may  be  substituted  as  plaintiff. — Cali- 
fornia Cent.  R.  Co.  v.  Hooper,  76  Cal.  404, 
405,  18  Pac.  599. 

85.  Fablle  character  of  nae  moat  appear. 

Water  company  which  seeks   to  condemn 

right  to  take  water  for  us©  of  "farming 
neighborhood"  should  show  by  its  complaint 
what  the  "farming  neighborhood"  is,  so 
that  court  may  determine  whether  proposed 
use  is  public  use. — Aliso  Water  Co.  v.  Baker, 
95  Cal.  268,  269,  30  Pac.  537. 

36.  In  an  action  by  a  railroad  company 
to  condemn  a  right  of  way  for  Its  tracks, 
the  allegation  of  the  complaint  was  in  effect 
that  plaintiff  was  incorporated  for  purpose 


of  constructing  and  operating  a  steam  rail- 
road "for  the  carrying  of  passengers  and 
freight  .  .  .  for  hire/'  This  was  de- 
murred to  on  ground  that  complaint  did 
not  show  that  it  was  for  "public  transpor- 
tation," as  mentioned  In  subdivision  4  of 
section  1238,  ante,  that  property  was  re- 
quired; but  it  was  held  that  complaint  was 
BufRcient  to  show  that  property  was  re- 
quired for  public  use. — San  Francisco  &  S.  J. 
V.  R.  Co.  v.  Levlston,  134  Cal.  412.  418,  66 
Pac.  478. 

37.  Complaint  in  action  brought  to  con- 
demn strip  of  land  for  ditch  or  canal 
designed  to  conduct  water  for  mining,  irri- 
gation, manufacturing,  and  household  and 
domestic  purposes,  showed  that  "uses  for 
which  said  water  is  intended  and  designed 
are  mining,  irrigation,  manufacturing,  and 
household  and  domestic  purposes;  that  the 
line  of  said  canal  has  been  surveyed  and 
located  upon  the  ground,  and  marked  out« 
etc.  .  .  .  That  along  said  line  of  canal 
there  are  many  valuable  mining  claims  and 
a  large  body  of  undeveloped  mining  land, 
besides  much  agricultural  land.  That  said 
mining  claims  can  not  be  worked,  nor  can 
said  mineral  land  be  developed,  nor  can  said 
agricultural  land  be  profitably  cultivated 
without  water  brought  upon  the  same  by 
artificial  means.  That  said  canal  ia  intended 
to  and  will  supply  this  want  by  the  sale 
and  distribution  of  the  said  water  along  its 
line  and  at  its  terminus  at  Thompson's  Flat, 
and  such  is  the  design  and  intention  of  the 
plaintiff;  and  he  avers  that  it  is  a  public 
use,  and  that  he  is  in  charge  thereof.  .  .  . 
That  the  taking  of  a  portion  of  said  land 
of  defendant  for  said  use  is  necessary." 
This  was  held  to  show  use  to  be  public  and 
to  bring  case  within  provisions  of  statute 
and  constitution. — Cummings  v.  Peters.  66 
Cal.  593.  596. 


Reqvlrement  of  atatvte^Mnst  be 
fnlly  and  fairly  compiled  with,  as  proceed- 
ings to  acquire  portion  of  defendant's  land 
without  his  consent  and  against  his  will  are 
special. — San  Francisco  &  S.  J.  V.  R.  Co.  v. 
Oould,  122  Cal.  601.  606.  66  Pac  411. 

SO.  School  district— Condemnation  of  land 
for  ffymnaslnm— Complaint,  necesonry  aile- 
Catlona. — In  a  proceeding  by  a  high-school 
district  to  condemn  a  tract  of  land  for  the 
site  of  a  gymnasium  or  athletic  building,  it 
is  not  essential  to  the  sufficiency  of  the 
cause  of  action  pleaded  that  the  complaint 
should  contain  an  allegation  that  the  plain- 
tiff was  empowered  by  a  valid,  or  by  any, 
resolution  of  the  board  of  trustees  to  pro- 
ceed to  acquire  the  property  by  condemna- 
tion for  the  reason  that  the  above  section 
does  not  require  a  statement  of  the  adop- 
tion of  such  a  resolution  — Kern  County 
Union  High-School  District  v.  McDonald,  180 
Cal.  7,  179  Pac.  180,  following  the  doctrine 
in  Central  Pac.  R.  Co.  ▼.  Feldman.  152  CaL 
808,  92  Pac.  489. 

40.  Same  —  Same  —  Same  -»  Code  re^aire- 
ment^Statemeat     of     rl^ht     of     plaintiff— 
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lalns  ofw — The  requirement  of  subdivi- 
Bion  8  of  the  above  section  that  the  com- 
plaint in  condemnation  proceediners  shall 
contain  a  statement  of  the  riflrht  of  the 
plaintiff,  has  reference  only  to  a  statement 
of  the  legral  rl^rht  or  authority  of  the  plain- 
tiff to  exercise  the  power  of  eminent  do- 
main, and,  as  aflralnst  a  general  demurrer, 
a  complaint  complies  with  the  mandate  of 
the  statute  by  alleeringr,  in  effect,  that  the 
taking  was  sought  pursuant  to  the  provi- 
sions of  Title  VII,  Part  VIII,  of  the  Code  of 
Civil  Procedure. — Kern  County  Union  Higrh- 
School  District  v.  McDonald,  180  Cal.  7,  179 
Pac.  180,  approvinfiT  doctrine  in  Lake  ShorG 
A.  M.  S.  R.  Co.  v.  Baltimore  &  O.  A  C.  R. 
Co..  149  111.  272,  286,  37  N.  E.  91. 

41.    Sonrcc  of  rtskt. — Where  easement  or 
risht  of  way  for  alley  is  sought,  complaint 


need  not  show  express  srant  or  implied 
reservation  or  user  for  any  lenerth  of  time, 
or  any  servitude,  as  the  source  of  the  riffht 
is  in  the  statute  of  eminent  domain. — City 
of  Santa  Ana  v.  Brunner,  132  Cal.  234,  235, 
236,  64  Pac.  287. 

42.  Tender  of  compensation. — ^Allegation 
and  denial  of  tender  to  defendant  by  plain- 
tiff of  certain  sum  as  compensation  is  un^ 
necessary  and  raises  no  issues  essential  to 
case. — City  of  Santa  Ana  v.  Brunner,  182 
Cal.  234,  235,  237,  64  Pac.  287. 

4S.  Value  of  land  to  be  taken  and  damage 
need  not  be  alleged.  In  California  burden 
of  proof  as  to  value  and  damage  is  on 
defendant. — California  S.  R.  Co.  v.  Southern 
Pac.  R.  Co.,  67  Cal.  59,  64,  7  Pac.  123;  Mon- 
terey County  v.  Cushing,  83  Cal.  607,  610, 
23  Pac.  700. 


§1245.    8UBIM0NS,  WHAT  TO  CONTAIN.    HOW  ISSUED  AND  SERVED. 

The  clerk  must  issue  a  summons,  which  must  contain  the  names  of  the  parties,  a 
general  description  of  the  whole  property,  a  statement  of  the  public  use  for 
which  it  is  sought,  and  a  reference  to  the  complaint  for  descriptions  of  the 
respective  parcels,  and  a  notice  to  the  defendants  to  appear  and  show  cause 
why  the  property  described  should  not  be  condemned  as  prayed  for  in  the  com- 
plaint. In  all  other  particulars  it  must  be  in  the  form  of  a  summons  in  civil 
actions,  and  must  be  served  in  like  manner. 

History:     Enacted  March  11,  1872. 

until    ■nmmoBB   la   Isaned,    see,    ante.    9  1243 
and  note. 

As  to  aervice  of  ■uminoBa  ta  actlona  to 
condemii  land*  beloastas  to  «tate»  see,  ante, 
8  1240  subdivision  7  and  note. 

As  to  samnioBs,  ceaerallx,  see,  ante, 
8§  407  et  seq.  and  notes. 


1.  Appeamace  by  attorney-S^aeral  for 
state. — If  attorney-ereneral  appears  for 
state  In  case  where  state  is  proper  party, 
state  Is  Just  as  much  in  court  as  though 
regrularly  summoned. — California  &  N.  R. 
Co.  V.  State,  1  Cal.  App.  142,  144,  81  Pac.  971. 

See,  ante,  8  1237  and  note. 

Aa   to  procecdlavs   not   betas  commeaeed 


§  1246.  WHO  HAY  DEFEND.  All  persons  in  occupation  of,  or  having  or 
claiming  an  interest  in  any  of  the  property  described  in  the  complaint,  or  in 
the  damages  for  the  taking  thereof,  though  not  named,  may  appear,  plead, 
and  defend,  each  in  respect  to  his  own  property  or  interest,  or  that  claimed  by 
him,  in  like  manner  as  if  named  in  the  complaint. 

History:     Enacted  March  11,  1872. 


EMINENT  DOMAIN— WHO  MAY 
DEPEND. 

1.  Necessary  and  proper  parties  defendant 

— All  persons  claiming  an  interest. 

2.  Same — Equitable  title,  holder  of. 

3.  Same — Executrix. 

4, 5.  Same — Heirs  of  deceased  party, 

6.  Same — ^Lessee  pending  suit. 

7.  Same— Mortgagee. 

8.  Same — Person  holding  legal  title. 

9.  Same — ^Tax-payer. 

10.  Same — Widow  in  personal  capacity. 

11.  Notice — Appearance. 


See,' ante,  fi  1237  and  note. 

1.  NeceBsary  and  proper  parties  defend- 
ant—All   persona    claiming    an    Interest    in 

land  to  be  condemned,  thoug^h  not  named 
as  parties  defendant. — Drlnkhouse  v.  Spring: 
Valley  Water  Works,  87  Cal.  258.  266,  26 
Pac.  420;  City  of  Los  Angeles  v.  Pomeroy, 
124  Cal.  697,  609,  57  Pac.  686. 
See  par.  6,  this  note. 

As  to  parties  defendant*  see,  ante,   91244 
and  note  pars.  29-^2. 

As   to   parties   plaintiff*    see,   ante,    §  1244 
and  note  pars.  82,  38. 

2.  Same — Equitable    title*   holder    of    not 

necessary  party,  and  not  entitled  to  defend. 
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it  seems. — Hidden  ▼.  Duvisson.  51  Cal.  138, 
139. 
See  par.  7,  this  note. 

3.  Same— -Bzecntrix  proper  party  defend- 
ant in  action  for  condemnation  for  road 
purposes. — Monterey  County  v.  Cushiner,  83 
Cal.  507.  612.  23  Pac.  700.  See  Bayly  v. 
Muehe.  65  Cal.  345.  3  Pac.  467,  4  Pac.  486; 
Hibernia  Sav.  &  L..  Soc.  v.  Churchill,  128 
Cal.  633,  635.  79  Am.  St.  Hep.  75,  61  Pac.  278. 

See,  also,  post,  §  1582  and  note. 

4.  Snme   —    Heirs      of      deceased      party 

thougrht  not  to  be  necessary  defendants, 
althoug^h  title  vests  in  them:  executor  de- 
fends for  them. — Bayly  v.  Muehe,  66  Cal. 
345.  3  Pac.  467.  4  Pac.  486;  Bell  v.  Mills,  123 
Fed.  27.  See  Dickey  v.  Gibson,  121  Cal.  276, 
278,  53  Pac.  704. 

0.  DIatininiiahedi  Anrud  v.  Scandinavian- 
American  Bank,  27  Wash.  16,  22,  67  Pac.  864. 

6.  Same— Lessee  pendinc  salt  entitled  to 
appear,  plead,  and  defend  his  interest, 
thoug-h  not  named  as  party  defendant  in  an 
action  to  condemn  land  leased. — Drinkhouse 
V.  Spring:  Valley  Water  Works,  87  Cal.  253. 
255,  26  Pac.  420. 


[P^  HI, 


T.  Same— Mortvasee*  it  seems.  Is  not  nec- 
essary party  defendant  to  action  for  con- 
demnatlon  of  land  for  street  improvements. 
— Schumacker  v.  Toberman,  56  Cal.  508. 

See  par.  2.  this  note. 

8.  Same — ^Person    holding    lesal    title    is 

only  necessary  party  in  action  to  take  land 
for  purposes  of  higrhway;  and  only  one  en- 
titled to  defend  action. — Hidden  v.  Davis- 
son,  51  Cal.  138,  139. 

9.  Same— Tax-payer  may  not  defend  an 
action  for  street  improvement  by  condem- 
nation, but  may  maintain  injunction  to 
prevent  the  action  where  such  improvement 
would  impose  additional  burden  on  tax- 
payers.— Schumacker  v.  Toberman,  56  Cal. 
508.   511. 

10.  Same— >'Wldo^r    In    persoaal    capacity 

thouerht  not  to  be  necessary  party  where 
she  defends  as  executrix. — ^Dickey  v.  Gib- 
son, 121  Cal.  276,  53  Pac.  704. 

11.  Notice^Appenranee  of  parties  over 
whose  land  a  proposed  road  passes,  without 
objection  for  want  of  notice,  dispenses  with 
necessity  of  notice. — Kimball  v.  Board  of  Su- 
pervisors, 46  Cal.  19,  28. 


§1247.     COURT  SHALL  HAVE  JTTRISDICTION  TO  REGULATE  THE 
MODE  OF  MAKING  CROSSINGS  OR  OF  ENJOYING  A  COMMON  USE.  The 

court  shall  have  power: 

1.  To  regulate  and  determine  the  place  and  manner  of  making  connections 

and  crossings,  or  of  enjoying  the  common  use  mentioned  in  the  fifth  subdi- 
vision of  section  twelve  hundred  and  forty ; 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims  to  the  property 
sought  to  be  condemned,  and  to  the  damages  therefor ; 

3.  To  determine  the  respective  rights  of  different  parties  seeking  condemna- 
tion of  the  same  property. 

History:     Enacted  March  11,  1872. 

EMINENT  DOMAIN— CROSSINGS- 
COURT  TO  REGULATE. 

1.  Construction  of  section — Subdivision  1. 

2-4.  Court's  power — To  hear  and   determine 
all  adverse  and  conflicting  claims. 

5.  Same — Disputed   claim  of  plaintiff  may 

be  determined. 

6.  Railroad  crossings. 
See,  ante,  §  1237  and  note. 


1.     Construction  of  section— -Subdivision  1. 

— If  this  subdivision  were  construed  to  give 
the  superior  court  power  to  determine  the 
places  where  public  streets  should  be  al- 
lowed to  cross  exlstlngr  railroads  and  to 
make  regfulatlons  governing  the  manner  of 
making  such  crossings  it  would  confer  leg- 
islative power  upon  the  Judicial  department 
of  the  state.  Above  section  is  a  general  law 
ond  inconsistent  with  the  I-os  Angeles  char- 
ter and  Is  superseded  thereby. — City  of  Los 
Angeles  v.  Central  Trust  Co.,  173  Cal.  323, 
159  Pac.  1169. 


2.  Courtis  power— To  hear  and  detevmfac 
all    adverse    and   eonfllctlnir   elalnts    to    the 

property  sought  to  be  condemned,  and  to 
the  damages  therefor. — City  of  Los  Angeles 
V.   Pomeroy,    124   Cal.   597.   609.   57    Pac.  SSS. 

S.  The  court  or  judge  before  whom  pro- 
ceedings are  conducted,  and  not  the  com- 
missioners appointed  under  act  of  1853  to 
estimate  value  of  land,  is  proper  tribunal 
to  determine  adverse  claims  to  land  con- 
demned.— Spring  Valley  Water  Works  ▼. 
San  Francisco,  22  Cal.  434,  443. 

4.  Under  act  of  1853  commissioners  ap- 
pointed to  assess  the  value  of  the  property 
had  nothing  to  do  with  settlement  of  adverse 
claims.  Persons  In  possession  of  land  con- 
demned for  railroad  were  entitled  to  whole 
assessed  value  of  land,  as  against  third  par- 
ties out  of  possession  but  claiming  superior 
title. — Sacramento  Valley  R.  Co.  v.  MofTatt, 
7  Cal.  577,  579:  City  of  Los  Angeles  v.  Pom- 
eroy.  124  Cal.  697,  611,  57  Pac.  586. 

B.  Same—Disputed  claim  of  plaintiff  may 
be  determined. — Express  provision  of  section 
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applies  only  to  conflicting:  claims  of  those 
TV'ho  are  made  or  who  make  themselves  de- 
fendants in  the  proceedingr.  -  .  .  A1- 
thoufirh  this  provision  has  no  direct  bearing 
on  question  whether  court  has  Jurisdiction 
to  try  any  question  of  title  of  plaintiff  to  an 
interest  in  the  land  sougrht  to  be  condemned, 
it  contains  an  express  legrlslatlve  recogrni- 
tion  of  the  entire  competency  of  the  court 
to  try  and  determine  adverse  claims  to  the 
property  in  a  proceeding:  to  condemn.  Con- 
venience requires  that  an  interest  claimed 
by  plaintiff  in  land  sought  to  be  condemned. 


and  disputed  by  defendant,  may  be  deter- 
mined in  the  condemnation  suit. — City  of 
IjOs  Angeles  v.  Pomeroy,  124  Cal.  697,  608- 
614,  67  Pac.  686. 

41.  Railroad  erossiaga. — Question  as  to 
whether  manner  of  crossing  (on  a  level, 
above,  or  below  the  other  road)  is  compat- 
ible "with  the  greatest  public  benefit  and 
least  private  injury/'  is  a  question  of  fact 
to  be  determined  with  reference  to  the  cir- 
cumstances proved  In  each  case. — California 
So.  R.  Co.  v.  Southern  Paa  R.  Cc  67  Cal. 
69,  68,  7  Paa  128. 


§  1247a.    COURT  MAY  BE0X7LATE  THE  BEMOVINO  OF  STBUCTUBES. 

The  court  shall  also  have  power  to  regulate  and  determine  the  place  and  man- 
ner of  removing  or  relocating  structures  or  improvements,  or  of  enjoying  the 
common  use  mentioned  in  the  fourth  subdivision  of  section  twelve  hundred  and 
forty. 

History:    Enactment  approved  AprU  6,  1911,  Stats,  and  Amdts.  1911, 
p.  622.    In  effect  immediately. 

§  1248.  OOTTRT  OB  JUBY  TO  ASSESS  DAMAGES.  The  court,  jury,  or 
referee  must  hear  such  legal  testimony  as  may  be  offered  by  any  of  the 
parties  to  the  proceedings,  and  thereupon  must  ascertain  and  assess : 

1.  The  value  of  the  property  sought  to  be  condemned,  and  all  improvements 
thereon  pertaining  to  the  realty,  and  of  each  and  every  separate  estate  or 
interest  therein ;  if  it  consists  of  different  parcels,  the  value  of  each  parcel  and 
each  estate  or  interest  therein  shall  be  separately  assessed ; 

2.  If  the  property  sought  to  be  condemned  constitutes  only  a  part  of  a  larger 
*  parcel,  the  damages  which  will  accrue  to  the  portion  not  sought  to  be  con- 
demned, by  reason  of  its  severance  from  the  portion  sought  to  be  condemned, 
and  the  construction  of  the  improvement  in  the  manner  proposed  by  the 
plaintiff ; 

3.  Separately,  how  much  the  portion  not  sought  to  be  condemned,  and  each 
estate  or  interest  therein,  will  be  benefited,  if  at  all,  by  the  construction  of  the 
improvement  proposed  by  the  plaintiff;  and  if  the  benefit  shall  be  equal  to  the 
damages  assessed  under  subdivision  two,  the  owner  of  the  parcel  shall  be 
allowed  no  compensation  except  the  value  of  the  portion  taken;  but  if  the 
benefit  shall  be  less  than  the  damages  so  assessed,  the  former  shall  be  deducted 
from  the  latter,  and  the  remainder  shall  be  the  only  damages  allowed  in  addi- 
tion to  the  value ; 

4.  [If  property  bo  water.]  If  the  property  sought  to  be  condemned  be  water 
or  the  use  of  water,  belonging  to  riparian  owners,  or  appurtenant  to  any  lands, 
how  much  the  lands  of  the  riparian  owner,  or  the  lands  to  which  the  property 
sought  to  be  condemned  is  appurtenant,  will  be  benefited,  if  at  all,  by  a  diver- 
sion of  water  from  its  natural  course,  by  the  construction  and  maintenance,  by 
the  person  or  corporation  in  whose  favor  the  right  of  eminent  domain  is  exer- 
cised, of  works  for  the  distribution  and  convenient  delivery  of  water  upon  said 
lands ;  and  such  benefit,  if  any,  shall  be  deducted  from  any  damages  awarded 
the  owner  of  such  property ; 
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5.  [If  property  be  for  a  railroad.]  If  the  property  sought  to  be  condemned 
be  for  a  railroad,  the  cost  of  good  and  sufficient  fences,  along  the  line  of  such 
railroad,  and  the  cost  of  cattle-guards,  where  fences  may  cross  the  line  of  such 
i'ailroad ;  and  such  court,  jury  or  referee  shall  also  determine  the  necessity  for 
and  designate  the  number,  place  and  manner  of  making  such  farm  or  private 
crossings  as  are  reasonably  necessary  or  proper  to  connect  the  parcels  of  land 
severed  by  the  easement  condemned,  or  for  ingress  to  or  egress  from  the  lands 
remaining  after  the  taking  of  the  part  thereof  sought  to  be  condemned,  and 
shall  ascertain  and  assess  the  cost  of  the  construction  and  maintenance  of  such 
crossings ; 

6.  If  the  removal  or  relocation  of  structures  or  improvements  is  sought,  the 
cost  of  such  removal  or  relocation  and  the  damages,  if  any,  which  will  accrue 
by  reason  thereof; 

7.  As  far  as  practicable,  compensation  must  be  assessed  for  each  source  of 
damages  separately. 

8.  [If  property  is  mortgaged.]  When  the  property  sought  to  be  taken  is 
encumbered  by  a  mortgage  or  other  lien,  and  the  indebtedness  secured  thereby 
is  not  due  at  the  time  of  the  entry  of  the  judgment,  the  amount  of  such  indebt- 
edness may  be,  at  the  option  of  the  plaintiff,  deducted  from  the  judgment,  and 
the  lien  of  the  mortgage  or  other  lien  shall  be  continued  until  such  indebtedness 
is  paid. 

History:  Enacted  March  11,  1872;  amendment  approved  March  19, 
1889,  Stats,  and  Amdts.  1889,  p.  343;  April  5,  1911,  Stats,  and  Amdts. 
1911,  p.  622;  May  22,  1913,  Stats,  and  Amdts.  1913,  p.  239;  May  22,  1915, 
Stats,  and  Amdts.  1915,  p.  940.    In  effect  August  8,  1916. 


EMINENT  DOMAIN— DAMAGES-OOURT 
AND  JURY  TO  ASSESS. 

1.  Adaptability    to    particular    us©  — 

Which  would  render  it  more  valu- 
able. 

2.  Allowance  by  jury — Not  included  in 

judgment  when. 

3.  Annoyance  or  discomfort  —  Merely, 

not  elements. 

4.  Annual   net   profits  —  Derived   from 

land  for  particular  use. 

5.  Assessment  for  taxation — Not  admis- 

sible to  show  value. 

6.  Assessment  records — Incompetent  to 

prove  value, 

7.  Assessment  of   damages  —  By   com- 

missioners instead  of  jury. 

8.  Benefits   of   improvement  —  Legisla- 

tive power  of  state  to  determine. 

9.  Benefits   to    land  —  Under   constitu- 

tion of  1849 — Off  setting  permis- 
sible when. 

10.  Same  —  General,    as    distinguished 

from  special,  benefits. 

11.  Same — Where  damages  exceed  bene- 

fits. 
12'  14.  Same — Under  constitution   of   1879, 

article   I,  section   14 — ^Benefits  to 

land  not  taken. 
15.  Same — Same — Exceptions  to  rule. 
16, 17.  Same — Benefits  to  remaining  land. 


18,19.  Same  —  Same  —  Private    individuals 
condemning  land. 

20.  Burden  of  proof — As  to  value. 

21.  Business  on  lot  not  taken — ^Damagt 

to. 

22.  Same  —  In  condemnation  for  public 

use. 

23.  Comparative  value  before  and  after 

taking — Of  property. 

24.  Same — Of  use  before  and  after  con- 

struction. 

25.  Compensation  for  property  taken. 
26,  27.  Condemnation  money  paid  on  award 

— Not    required    to    be    refunded, 
when. 

28-30.  Conflicting    claims  —  On    condemna: 
tion. 

31.  Construction    of    section  —  Subdivi- 

sion 2. 

32.  Counsel  fees — Paid  by  owner. 
33,34.  Court  to  determine  what  questions. 

35.  Damages — In  general. 

36.  Same — ^Elements  of  damage — ^As  to 

generally. 

37.  Dedication  of  land. 

38.  Dedication  of  benefits  to  land. 

39.  Deputy -assessor — Statements  of  not 

competent  to  prove  value  of  land. 

40.  Estimate  of  value. 

41.  Same — By  viewers. 
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42-49.  Evidence  and  damages  —  Matters 
considered. 

50.  Experts  on  value — Evidence  of. 

51.  Fences  —  An    element    of    damage 

Tvhen. 

52.  Same — In  case  of  railroad. 

63.  Same — Not  an  element  of  damages 

when. 

64.  Findings — B7  court. 

65.  Same  —  By  jury — As  to  amount  of 

damages. 

56.  Same — Same — ^Damages  and  dedica* 

tion. 

57.  Same — Same — On  issues  submitted. 

58.  Same — Same — Special   findings. 

59.  Same — Same — Same  —  Allowance  by 

jury  inconsistent  with. 

60.  Same — Facts  found. 

61,62.  Gold-coin  judgment  —  Can  not  be 
rendered. 

63.  Hearsay  or  common  report — Admis- 

sible when. 

64.  Improvements   on   land — Are   to   be 

assessed. 

65.  Same — Are  not  considered,  when. 
66,67.  Same — Same — Made  by  trespasser. 

68.  Increased  cost  of  irrigating — Uncul- 

tivated land. 

69.  Irrelevant     evidence  —  Introduced 

on  one  side. 

70.  Jury  trial — Could  not  be  claimed  by 

owner  under  former  constitution. 

71.  Same — Owner   entitled    to    trial   by 

jury. 

72, 73.  Market  value,  present — Not  value  to 
owner. 

74,  Same — Same — Pretium  affectionis. 

75.  Same  —  "Present  market  value"  — 

Means,  what. 

76,  77.  Same — Price  paid  for  land  in  vicin- 
ity. 

78,  79.  Measure  of  compensation — Bules  as 
to. 

80-  82.  Opinion  of  witness — As  to  value  of 
land — Admissible  when. 

83.  Same — Same — Based  entirely  on  in- 

competent matters. 

84.  Same — Same — By  witness  not  an  ex- 

pert. 

85.  Same— Same — By   witness  who  had 

never  seen  the  land. 

86.  Same — Same — For  a  particular  pur- 

pose. 

87.  Same  —  Same  —  Former   opinion   of 

witness. 

88.  Same — Same — Same  —  As  to  depre- 

ciation of  value. 

88a.  Payment  of  liens — Right  to  deduct 
from  judgment — Construction  of 
section. 

89,90.  Peculiar  fitness  for  special  purpose 
— Is  an  element  in  estimating 
value. 
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91.  Personal  pleasure  or  enjoyment — In- 
fringement of. 

9^.  Private  road  taken  for  public  high- 
way. 

93.  Report  of  viewers — Need  not  draw 
a  distinction. 

94,  95.  Respective  claims  of  parties  —  And 
amount  coining  to  each. 

96.  Rule  for  ascertaining  damages. 

97.  Same  —  Charge  by  court  erroneous, 

when. 

98.  Same  —  Property    being    part    of 

larger  parcel. 

99.  Same — Separate  assessment  of  each 

piece  of  property  taken. 

100.  Special  damages — What  are  not. 

101.  Special  finding — Defendant  entitled 

to  when. 

102.  Speculative  damages  —  To  property 

taken. 

103.  Same — To  property  not  taken. 

104- 106.  Street  taken  for  railroad — Measure 
of  damages. 

107.  Time  of  assessment  of  damages — At 
date  of  summons. 

108,109.  Same— At  time  when  "taken." 

110.  Two  condemnation  suits — ^For  same 

lands. 

111.  Use  of  street  by  steam  railroad — 

Damages  to  owner  of  fee. 

112.  Value  of  land  not  taken — ^Determi- 

nation of. 

113.  Same — Offers  of  purchase,  bona  fide. 

114.  Verdict — Form  of. 

115.  Same  —  Interest  on  is  not  provided 

for. 

116.  Water-works — Estimate  of  value  of. 
See,  ante,  5  1237  and  note. 

1.  Adaptability  to  particular  nac — ^Wblch 
vrould  reader  it  more  valuable  to  purchasers, 
— e.  AT.,  by  reason  of  its  situation  and  being: 
part  of  a  basin  adopted  for  reservoir  pur- 
poses,— owner  should  be  permitted  to  show 
this  fact  In  action  to  condemn  for  reservoir 
site. — Spring  Valley  Water  Works  v.  Drink- 
house,  92  Cal.  628,  532,  28  Pac.  681;  City  of 
Santa  Ana  v.  Harlin.  99  Cal.  638,  543.  34 
Pac.  224;  City  of  San  Luis  Obispo  v.  Brlas- 
zolara,  100  Cal.  434,  436,  34  Pac.  1083;  City 
of  Los  Angeles  v.  Pomeroy,  124  Cal.  697,  644, 
67  Pac.  685. 

See  pars.  89,  90,  this  note. 

2.  Allowance  by  Jury— Not  Included  In 
Judcnent  when  inconsistent  with  special 
linding-s,  e.  g.,  allowance  for  cross-fences, 
fruit  trees.  Inconvenience  of  curve,  etc.. 
with  special  flndlngs  of  no  damage  to  lands 
not  taken. — San  Jose  &  A.  R.  Co.  v.  Mayne, 
83  Cal.  666.  670,  671,  23  Pac.  622. 

See  par.  86,  this  note. 

8.  Annoyance  or  dlicomfort— Merely,  not 
elements  of  damacc. — See  par.  78,  this  note. 

4.  Annual  net  profltn— Derived  from  land 
for  a  particular  use  not  admissible  to  show 
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market  value. — Stockton  &  C.  R.  Co.  v. 
Galffiani,  49  Cal.  139,  140;  San  Dleero  Land 
&  Town  Co.  V.  Neale.  88  Cal.  60T  62.  11 
L.  R.  A.  604,  25  Pac.  977;  Los  Anereles, 
Pasadena  &  Q.  R.  Co.  v.  Rumpp,  104  Cal.  20, 
27,  37  Pac.  859. 
See  par.  24,  this  note. 

5.  AsfleMinent  for-  taxation— Not  adrnte- 
•Ible  to  bIiow  vnlnei  and  the  siflrninff  of 
an  assessment-list,  with  a  valuation  at- 
tached,' by  the  owner  Is  not  a  declaration 
by  him  as  to  the  value  of  the  land. — San 
Jose  &  A.  R.  Co.  V.  Mayna,  83  Cal.  666,  23 
Pac.  622. 

6.  Aaseasment  record*  —  Incompcteiit  to 
prove  value  of  land  sought  to  be  taken.— 
Concord  Land  &  Water  Power  Co.  v.  Clougrh, 
69   N.   H.   609,   46   Atl.   566. 

See  par.  39.  this  note. 


Jose  &  A.  R.  Co.  V.  Masma,  8S  CaL  666,  569. 

23  Pac.  522. 


T.  Asseasmeat  of  damacea— By  eonti 
•loaera  lastead  of  Jury,  provision  for,  valid 
under  former  constitution,  not  under  pres- 
ent.— Koppikus  V.  State  Capitol,  16  Cal.  248, 
253;  Heyneman  v.  Blake,  19  Cal.  579,  596. 

See  pars.  70,  71,  this  note. 

8.  Beaeflta  of  Improvemeat- Leslalatlva 
power  of  state  to  determlae  whether  bene- 
fits public  will  derive  from  Improvements 
are  of  sufficient  importance  to  justify  exer- 
cise of  power  of  eminent  domain. — San 
Francisco  A.  &  S.  R.  Co.  v.  Caldwell,  31  Cal. 
368,  373. 

P,  Braeflta  to  laad- Uader  eoastltntloa 
of  1840— Offaettlav  permissible  when  there 
is  evidence  warrantingr.  in  widening  street. 
— Appeal  of  Piper,  32  Cal.  630,  537. 

10.  Sane — Ge|ieral«  mm  diatlaculahed  front 
special,  beaciltB  in  common  with  all  contifir- 
uous  territory,  to  be  deducted. — California 
Pac.  R.  Co.  V.  Armstroner.  46  Cal.  86,  91. 

11.  Same— Inhere  damasea   exceed  beae- 

Hts  to  land  not  taken,  finding  the  srross 
amount  of  damages  to  the  land  not  taken 
over  benefits  to  land  not  taken,  is  sufficient 
compliance  with  statute. — California  Pac. 
R.  Co.  v.  Frisbie,  41  Cal.  356,  358. 

12.  Same— Uader  conatltntloa  1879,  ar- 
ticle I,  section  14  —  Beneflta  to  land  not 
takea,  arising:  from  construction  of  pro- 
posed improvement,  can  not  be  considered 
in  fixing:  compensation  to  be  awarded. — Pa- 
cific Cent.  R.  Co.  v.  Porter,  74  Cal.  261,  262, 
15  Pac.  774;  San  Dieg:o  Land  &  Town  Co.  v. 
Neale.  78  Cal.  63,  3  L.  R.  A.  83,  20  Pac.  372; 
San  Jose  &  A«  R.  Co.  v.  Mayne,  83  Cal.  566, 
23  Pac.  522;  San  Die^o  Land  &*Town  Co.  v. 
Neale.  88  Cal.  50,  11  L.  R.  A.  604,  25  Pac. 
977:  San  Bernardino  &  E.  R.  Co.  v.  Haven, 
94  Cal.  489,  492,  29  Pac.  875. 

13.  But  errors  in  this  reg:ard  are  cured 
by  an  Instruction  to  the  jury  to  disregard 
all  testimony  tending:  to  show  such  benefits. 
— Los  Ang:eles,  Pasadena  &  O.  R.  Co.  v. 
Rumpp,  104  Cal.  20,  29,  37  Pac.  859. 

14.  Error  to  permit  proof  of  benefits 
resulting:  to  land  not  taken  that  migrht  re- 
sult from  the  building  of  a  railroad. — San 


15.     Same^-Same— Exeeptlona  to  the  rale. 

—The  constitutional  provisions  relate  only 
to  private  corporations,  and  do  not  include 
municipalities  or  private  individuals  exer- 
cising: the  power  of  eminent  domain  for  a 
public  use.  Thus  it  has  been  held  aa  set 
out  in  following:  parag:raphs: 

10.     Same— Beneflts  to  remalalas  laad  are 

to  be  deducted  from  damag:e8  suffered  by 
taking  of  land  for  public  road  by  municipal 
corporation. — Butte  County  v.  Boydston.  64 
Cal.  110,  29  Pac.  511;  Tehama  County  v. 
Bryan.  68  Cal.  57,  65,  8  Pac  673;  Pacific 
Cent.  R.  Co.  v.  Porter.  74  Cal.  261.  262,  IS 
Pac.  774. 

17.  It  has  been  held  that  this  exception 
applies  to  municipal  corporations  only,  un- 
der constitution  1879  article  I,  section.  14. — 
Pacific  Cent.  R.  Co.  v.  Porter,  74  Cal.  261. 
262,  15  Pac.  774;  San  Jose  &  A.  R.  Co.  ▼. 
Mayne,  83  Cal.  566,  569,  23  Pao.  622;  Beve- 
ridse  V.  Lewis.  137  Cal.  619.  59  U  R.  A.  581, 
67  Pac.  1040,  70  Pac.  1083. 

18.  Same  —  Same  —  Priinate  IndlviAaala 
eondcmnlngr  land  for  purposes  of  railroad 
are  entitled  to  set-off  of  beneflts  to  land 
not  taken. — ^Moran  v.  Ross,  79  CaL  549.  551. 
21   Pac.   968. 

19.  It  has  been  held  by  a  divided  court 
in  a  later  case  that  under  section  14.  arti- 
cle I  of  the  state  constitution,  which  provides 
for  just  compensation  in  all  cases  of  land 
taken  for  public  use,  the  leg:i8lature  can 
not  provide  that  the  property-owner  shall 
receive  a  smaller  sum  for  the  taking  of  the 
land  by  a  natural  person  than  when  it  is 
taken  by  a  corporation;  and  that  there  can 
be  no  deduction  for  g:eneral  benefits  to  land 
not  taken  in  any  case;  that  above  section  al- 
lowing: such  benefits  to  be  deducted  in  the 
case  of  a  natural  person  which  can  not  be 
allowed  under  the  constitution  in  favor  of  a 
private  corporation  is  invalid  (McFarland, 
J.,  dis.). — Beveridg:e  v.  Lewis,  137  pal.  619, 
69  L.  R.  A.  581,  67  Pac.  1040,  70  Pac.  1083, 

20.  Burden    of  proof— .4a   to   value    is    on 

owner. — Monterey  County  v.  Cushing:.  83  Cal. 
507,  510,  23  Pac.  700;  San  Dieg:o  Land  & 
Town  Co.  V.  Neale,  88  Cal.  50,  11  L.  R.  A. 
604,  25  Pac.  977;  City  of  Alameda  v.  Cohen, 
133   Cal.   5,   7,   65   Pac.   127. 

As  to  oplaion  evidence  reapeetlna:  vaine 
of  land  taken,  see  pars.  80-88,  this  note; 
also  note  19  Am.  St.   Rep.  460. 

21.  Business  on  lot  not  takea- Damai^es 

to  may  be  considered  in  fixing:  the  damages 
to  be  awarded. — Muller  v.  Southern  Pac 
Branch  R.  Co..  83  Cal.  240,  245,  23  Pac.  265. 

22.  Same  — In  condemnation  for  pnblie 
nse,  e.  g.,  for  a  street,  the  i:eneral  rule  is 
that  no  damag:es  can  be  allowed  for  Injury 
to  business  caused  merely  by  the  improve- 
ment and  not  by  the  taking:  of  the  prop- 
erty.— City  etc.  of  San  Francisco  v.  Kier- 
nan,  98  CaL  614,  624,  33  Pac.  720. 
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23.  ComparatlTC  value  before  and  after 
taktac— Of  property. — Comparative  value  of 
property  before  and  after  the  improvement 
for  which  the  land  is.  taken,  not  admis- 
sible in  fixins:  compensation  to  be  made. — 
Los  Angeles,  Pasadena  &  Q.  R.  Co.  v. 
Rumpp,  104  Cal.  20,  37  Pac.  859. 

24.  Same— Of  use  before  and  after  con- 
atructlon  of  railroad,  can  not  be  considered 
in  proceedings  to  condemn. — Los  Angreles, 
Pasadena  &  O.  R.  Co.  v.  Rumpp,  104  Cal.  20, 
27,  37  Pac.  869. 

See  par.  4,  this  note. 

25.  CompenaatloB     for     property     take* 

under  exercise  of  power  of  eminent  domain. 
— ^as  to.  see  notes  31  Am.  Dec.  873;  88  Am. 
Dec.  113;  9  Am.  St.  Rep.  140;  19  Am.  St. 
Rep.  458;  22  Am.  St.  Rep.  60. 

20.  Condemnation  money  paid  on  a^vard 
—Not  required  to  be  refunded  on  second 
trial  resultinflT  In  a  less  award  on  appeal 
by  defendant  upon  question  of  compensa- 
tion alone. — ^Los  Angeles,  Pasadena  &  G.  R. 
Co.  V.  Rumpp,  104  Cal.  20.  23.  37  Pac.  859. 

27.  Dlstincnifibedt  Pool  v.  Butler.  141 
Cal.  46.  50,  74  Pac.  444. 

28.  Conflicting  clalma-^On  condemnation* 

to  the  same  property,  may  be  considered  to- 
gether.— Lake  Merced  Water  Co.  v.  Cowles. 
31  Cal.  214,  217.  See  Eureka  &  K.  R.  R.  Co. 
V.  California  &  N.  R.  Co.,  103  Fed.  897.  901. 
See  pars.  94,  95,  110,  this  note. 

99,  Obltcrt  So  held  in  San  Francisco  & 
A.  W.  Co.  ▼.  Alameda  Water  Co.,  36  Cal. 
f39,  646. 

30.  Dlatlncvlobedi  City  of  Los  Angeles 
V.  Pomeroy,  124  Cal.  697.  57  Pac.  585. 

Aa  to  procedure  In  case  of  rival  claims  to 
condemn  tbe  same  land,  see  San  Francisco 
&  A.  W.  Co.  V.  Alameda  Water  Co.,  36  Cal. 
639. 

81.  Construction  of  section — Subdivision 
2. — This  subdivision  limits  in  terms  the 
award  of  damagres  to  the  property  taken 
and  the  resultant  damage  to  contifiruous 
property  injured  by  severance  of  the  prop- 
erty taken.  It  has  not  the  most  remote  ap- 
plicability to  the  business,  profession,  or 
occupation  which  may  be  conducted  on  the 
premises. — City  of  Oakland  v.  Pacittc  Coast 
Lumber  &  Mill  Co.,  171  Cal.  392,  158  Pac. 
705. 

32.  Counsel  feea— Paid  by  owner  are  not 
recoverable  as  a  part  of  his  compensation. 
— San  Jose  &  A.  R.  Co.  v.  Mayne,  83  Cal. 
566.  23  Pac.  &22. 

38.  Court  to  determine  wltnt  questions. 
— In  an  action  by  a  municipal  corporation 
to  condemn  a  leasehold  interest  in  real 
property  used  for  wharf  and  lumber-yard 
purposes  in  connection  with  a  planlng-mill 
business  situated  on  noncontiguous  land,  it 
is  a  question  for  the  court,  not  for  the  Jury, 
to  determine  whether  the  two  pieces  of 
property  constitute  one  parcel  within  the 
meaning  of  above  section. — City  of  Oak- 
land V.  Pacific  Coast  Lumber  &  Mill  Co.,  171 
Cal.  392.  153  Pac.  705. 


84.  The  weight  of  authority  seems  to  be 
in  favor  of  the  position  that  the  assessment 
of  damages  must  be  determined  by  the 
court  and  not  the  Jury. — San  Joaquin  & 
Kings  Riyer  Canal  &  Irr.  Co.  v.  Stevenson. 
26  Cal.  App.  274,  sub  nom.  San  Joaquin  & 
Kings  River  Canal  &  Irr.  Co.  v.  Stevinson, 
147  Pac.  254,  268,  affirmed  by  Supreme  Court, 
26  Cal.  App.  285,  147  Pac.  258. 

3S.  Damasks-— In  general. — In  an  action 
brought  by  a  county  to*  condemn  a  strip 
of  land  through  a  larger  tract  of  land 
owned  by  the  defendant,  over  which  the 
plaintiff  proposed  to  construct  a  storm 
drain  or  canal  in  the  manner  described  in 
the  complaint,  for  the  purpose  of  carrying 
flood  waters  which  in  times  of  heavy  rains 
accumulated  upon  the  watershed  contiguous 
to  defendant's  tract  of  land,  it  is  not  error 
to  admit  testimony  of  witnesses  who,  in 
part,  based  their  opinion  as  to  the  amount 
of  damage  sustained,  upon  the  alleged  fact 
that  the  proposed  storm  drain  and  canal 
would  constitute  a  constant  menace  and 
danger  in  that,  during  times  of  heavy  rain- 
storms when  a  large  volume  of  water  would 
gather  and  flow  down  through  the  drain- 
age canal,  it  might  flood  the  land,  and  that 
the  effect  of  such  threatened  flooding  due 
to  the  construction  of  the  canal  for  the 
purpose  intended  was  to  greatly  depreciate 
its  market  value. — ^Los  Angeles  County  v. 
Sullivan,  32  Cal.  App.  325.  162  Pac  907. 

As  to  estimate  of  value  In  aaeertalninc 
dan&ases,  see  pars.  40,  41,  this  note. 

As  to  evidence  considered  In  determining 
damaces,  see  pars:  42-49,  this  note. 

As  to  expert  valuation  and  evtdenee>  see 

par.  50.  this  note. 

As  to  flndlncs  by  court  and  Jury  as 
amount  of  damaces,  see  pars.  54-60,  this 
note. 

As  to  cold-coin  Judgment  can  not  be  ren- 
dered, see  pars.  61,  62,  this  note. 

As  to  hearsay  or  common  report  admis- 
sible when,  see  par.  63,   this  note. 

38.  Same— Elements  of  damace— An  to 
generally. — ^In  an  action  in  eminent  domain 
seeking  to  acquire  as  a  roadway,  for  rail- 
road purposes  a  strip  of  land,  all  matters 
and  conditions  which  may  reasonably  be  ex- 
pected to  follow  the  location  and  operation 
of  the  railroad,  and  affect  the  value  of  the 
land,  should  be  considered. — Colusa  &  Ham- 
ilton R.  Co.  V.  Leonard,  176  Cal.  109,  167 
Pac.  878. 

»7.  Dedication  of  land  for  street  renders 
condemnation  proceedings  for  that  purpose 
improper. — City  of  San  Jose  v.  Freyschlag, 
66  Cal.  8,  9.  See  City  of  Los  Angeles  v. 
Pomeroy,   124   Cal.  597,   612,  57  Pac.   585. 

88.  Deduction  of  benefits  to  land  by  rea- 
son of  constructing  the  improvement,  it  is 
thought,  can  properly  be  made  only  in  case 
of  condemnation  by  a  municipal  corpora- 
tion, although  not  finally  settled  whether 
private  Individual  condemning  can  set  off 
benefits. — See  pars.   9-19,  this  note. 
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Depnty-aaAeMMP— >Stateiiient«  of  aot 
competent  to  prore  value  of  land  sousrht  to 
be  taken. — San  Jose  &  A.  R.  Co.  v.  Mayne, 
83  Cal.  566,  569.  23  Pac.  522;  Woolrldffe  t. 
Boardman,  115  Cal.  74,  78,  46  Pac.  868.  See 
Concord  L.  &  W.  P.  Co.  v.  Clougrh,  69  N.  H. 
609.  45  All.  565. 
See  par.  5,  this  note. 

40.  Betlmate  of  Talne  in  action  to  con- 
demn for  water-works,  based  on  the  cost 
of  the  proposed  works,  the  Increase  of 
population,  the  extension  of  the  water  sys- 
tem, and  the  probable  income  and  profit  of 
the  works  are  not  admissible  in  flzingr  com- 
pensation for  land  taken. — San  Diegro  Land 
&  Town  Co.  V.  Neale,  88  Cal.  50,  11  L.  R.  A. 
604,  25  Pac.  977. 

41.  Same  — By  Tiowera,  need  not  draw 
distinction  between  the  value  of  the  prop- 
erty taken  and  the  damages  resulting  to 
owner  from  the  taking. — ^Monterey  County 
V.  Cushing,  83  Cal.  507,  614.  28  Pac.  700. 

See  pars.  96-99,  this  note. 


42.  Evidence  and  damasea  —  Mattera 
considered* — Physical  contiguity,  not  unity 
of  use,  is  the  controlling  factor  in  deter- 
mining whether  property  sought  to  be  con- 
demned constitutes  a  part  of  a  larger 
parcel.— City  of  Oakland  v.  Pacific  Coast 
Lumber  &  Mill  Co.,  171  Cal.  392,  158  Pac. 
705. 

See,  also,  pars.  36,  36,  40,  41.  50.  this  note. 

48.  No  compensation  can  be  allowed  in 
eminent  domain  proceedings  for  injury  to 
business;  by  above  section,  damages  are 
limited  to  property  taken. — City  of  Oak- 
land V.  Pacific  Coast  Lumber  &  Mill  Co., 
171   Cal.  392.  153   Pac.   705. 

44.  It  is  quite  within  the  power  of  the 
legislature  to  declare  that  a  damage  to  that 
form  of  property  known  as  business  or  the 
good-will  of  a  business  shall  be  compen- 
sated for,  but  unless  the  constitution  or 
the  legislature  has  so  declared,  it  is  the 
universal  rule  of  construction  that  an  in- 
jury or  inconvenience  to  a  business  is 
damnum  absque  injuria  and  does  not  form 
an  element  of  the  compensating  damages  to 
be  awarded. — City  of  Oakland  v.  Pacific 
Coast  Lumber  A  Mill  Co.,  171  Cal.  392,  153 
Pac.  705. 

45.  It  is  the  market  value,  that  is,  the 
highest  price  estimated  in  terms  of  money 
which  the  land  would  bring  if  exposed  for 
sale  in  the  open  market,  which  measures 
the  damages  for  a  taking.— City  of  Oakland 
V.  Pacific  Coast  Lumber  A  Mill  Co..  171  Cal. 
392,  158  Pac.  705. 

46.  In  the  case  of  a  leasehold,  unless  ex- 
ceptional circumstances  are  shown,  the 
value  of  the  lease  is  its  market  value.— City 
of  Oakland  v.  Pacific  Coast  Lumber  ft  Mill 
Co.,  171  Cal.  892,  153  Pac.  705. 

47.  The  value  in  use,  as  contradistin- 
guished from  the  estimated  value  of  a  pro- 
posed problematical  use,  may  be  given  in 
terms  of  money,  not  as  determinative  of  the 
question,  but  as  being  evidence  of  the  ulti- 


mate faqt  which  the  jury  is  called  upon  to 
find,  namely,  the  market  value. — City  of 
Oakland  v.  Pacific  Coast  Lumber  A  Mill 
Co.,  171  Cal.  392,  163  Pac.  705. 

48.  Cross-examination  of  a  witness  tes- 
tifying to  value  as  to  particular  sales  in 
the  district  does  not  justify  the  plaintiff  on 
redirect  examination  taking  up  the  sales  of 
other  land. — Reclamation  Dlst.  No.  730  t. 
Inglln,  31  Cal.  App.  496,  160  Pac.  1098. 

49.  In  an  action  for  the  condemnation  of 
land,  while  witnesses  may  upon  their  ex- 
amination In  chief  give  the  reasons  upon 
which  they  base  their  opinions,  they  should 
never  be  allowed  to  go  into  details  of  par- 
ticular sales  or  transactions. — Reclamation 
Dist.  No.  730  y.  IngUn,  31  Cal.  App.  495,  IM 
Pac.  1098.      • 


60.     Experta  on   valno— Brldenco   of^— Ai 

to  generally,  see  notes  19  Am.  St.  Rep.  460; 
S7  Am.  St.  Rep.   677. 

Aa  to  evldonee  of  nonczporta  as  to  valac. 

see  par.  84,  this  note. 


51.     Fences     An  element  of  damage  whca 

rendered  necessary  by  reason  of  tiie  im- 
provement through  or  along  the  land  not 
taken,  and  the  cost  of  construction  and 
maintenance  is  to  be  included  In  award— 
Butte  County  v.  Boydston.  64  Cal.  110.  US, 
29  Pac.  611.  See  California  So.  R.  Co.  t. 
Southern  Pac  R.  Co.,  67  Cal.  69,  64,  7  Pac. 
123;  Colusa  County  v.  Hudson,  86  Cal.  63S, 
638,  84  Pac  791;  Los  Angeles,  Pasadena  A, 
G.  R.  Co.  V.  Rumpp,  94  Cal.  432,  434,  29 
Pac.  872;  104  Cal.  20,  37  Pac  869;  Glenn 
County  V.  Johnston,  129  Cal.  407,  62  Pac.  66. 

Sa^  Same— -In  caao  of  railroad*  cost  of 
fencing  is  an  assessment  to  enforce  a  duty 
Imposed  by  law,  and  not  as  damages  to  ths 
landowner  for  an  Injury  to  his  land. — Loi 
Angeles,  Pa&adena  A  G.  R.  Co.  v.  Rumpp. 
94  Cal.  432,  434,  29  Pac.  872. 


^4 


65.  Same  — Not  an  element  of  damaffts 
wlien  there  are  no  circumstances  showing 
increased  cost  in  this  respect  to  owner; 
statute  imposing  on  railroad  company  dutf 
to  fence  or  pay  for  fencing  does  not  affeet 
compensation  to  be  awarded  for  the  taking 
of  land. — California  So.  R.  Co.  v.  Southern 
Pac.  R.  Co..  67  Cal.  69,  64.  7  Pac.  123. 

54.  Findlnira— 'By  eonrt»  In  action  to  con- 
demn lands  for  use  of  private  road,  must  be 
separately  as  to  (1)  the  value  of  the  land 
sought  to  be  condemned  and  the  Improve- 
ments  thereon,  (2)  the  damages  to  the  re- 
maining land  by  reason  of  severance,  and 
(3)  the  benefits  which  will  accrue  to  the 
remaining  portion  of  the  land  by  the  open- 
ing of  the  road. — Butte  County  v.  Boydston, 
64  Cal.  110.  112,  29  Pac  611. 

66.  Same— -By  Jnry-— Aa  to  amoaat  of 
damacea  to  be  awarded,  is  conclusive 
though  unjust,  if  it  can  be  sustained  in  any 
aspect  of  evidence. — Colusa  County  v.  Hud- 
son, 86  Cal.  633,  636.  24  Pac.  791. 

As  to  necessity  for  feneo,  see  pars.  51*51 
this  note. 
52 
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CM.  S«mc>^-S«me  —  Dam«ce*  ■»'  dedlca- 
ttoSff  both  beiner  found  by  Jury,  allegations 
of  complaint  and  answer  relating  merely  to 
ownership,  findings  as  to  dedication  are  not 
within  the  issues  and  must  be  dlsreg^arded. 
— City  of  San  Jose  v.  Freyschlagr.  56  Cal.  8. 

67.     Same  —  Same  —  Oa    Issue    anbmitted, 

e.  g.,  the  necessity  for  the  use,  can  not  be 
dlBresarded  by  the  court. — Wilmington  C. 
&  R.  Co.  ▼.  Dominerues.  60  Cal.  605,  506. 

BSi     Same  —  Same  — •  Special    tLwkAlngnp — as 

to,  see  par.  100,  this  note. 

59w  Same^-Same— Same  — •  Allowaaee  by 
|«ry  laconshitcnt  with,  must  be  disregarded. 
— See  par.  2,  this  note. 

•0.  Same  — Facta  found  must  support 
Judgment. — ^North  Pac.  R.  Co.  v.  Reynolds, 
60  Cal.  90.  93. 

•!•  Gold-coin  JndKment— Can  not  be  ren- 
dered in  an  action  to  condemn  land  for  rail- 
road purposes  where  the  court  finds  gener- 
ally value  of  land  taken,  and  damage  to 
remainder  of  tract,  where  it  does  not  appear 
these  damages  were  estimated  on  a  gold- 
coin  basis. — ^Northern  Pac.  R.  Co.  v.  Rey- 
nolds, 60  Cal.  90,  94. 

Gold-coin  Judgment*  see,  ante,  f  667  and 
note. 

62.  Whether  damages  may  be  proved  and 
allowed  in  gold  coin,  not  decided. — ^Northern 
Pac.  R.  Co.  V.  Reynolds,  60  Cal.  90,  94. 

ffS.  Hearsay  or  conunon  report— AdBils- 
aible  when  action  to  assess  damages  for 
taking  of  street  by  railroad,  for  purposes  of 
fixing  boundary  line,  of  street,  provided  it 
existed  before  controversy  arose. — ^Muller 
▼.  So.  Pac.  R.  Co.,  83  Cal.  240,  242,  23  Pac. 
266. 


•4.     Improvementa  on  land—Are  to  be 
lacd  as  well  as  the  land,  but  need  not  be 

separately  assessed. — Tehama  Co.  v.  Bryan, 

68- Cal.  67,  64.  8  Pac.  678. 
See  par.  92,  this  note. 

•S.     Same— ^Are  not  considered,  when. — ^In 

determining  compensation  to  be  made, 
TNrhere  place  upon  the  land  under  an  entry 
on  proceedings  to  condemn  which  were  af- 
terwards dismissed. — California  Pac.  R.  Co. 
T.  Armstrong,  46  Cal.  86,  90.  See  California 
So.  R.  Co.  V.  Southern  Pac.  R.  Co.,  67  Cal. 
59,  62,  7  Pac.  123  (where  entry  and  improve- 
ment by  consent).  111.  Chicago  &  A.  R. 
Co.  V.  Goodwin,  111  111.  202.  63  Am.  Rep. 
622  (made  by  consent  of  life  tenant).  Kan. 
Cohen  v.  St.  Louis,  Ft.  S.  &  W.  R.  Co..  34 
Kan.  168,  167,  66  Am.  Rep.  242,  8  Pac.  138 
(track  laid  with  permission  of  owner);  St. 
Lfouls,  K.  A  S.  W.  R.  Co.  v.  Nyce,  61  Kan. 
S94,  401,  69  Pac.  1040  (such  improvements 
not  considered  trade  fixtures).  N.  J.  North 
Hudson  Co.  R.  Co.  v.  Booraem,  28  N.  J.  Eq. 
(1  Stew.)  460.  466.  N.  D.  Martin  v.  Tyler,  4 
N.  D.  278,  294,  60  N.  W.  392.  Tex.  Preston  v. 
Sabine  &  E.  T.  R.  Co.,  70  Tex.  376,  377,  7 
8.  W.  826  (such  improvements  not  fixtures). 
'Wmmh,  Seattle  &  M.  R.  Co.  v.  Corbett,  22 
Wash.   189,  191,  60  Pac.  127. 


66.  Same  —  Same  —  Made    by    trespaaaer 

with  bona  fide  intention  to  commence  pro- 
ceedings thereafter  for  appropriation  of  the 
land,  not  an  element  of  damages  in  pro- 
ceedings thus  subsequently  brought. — Al- 
bion River  R.  Co.  v.  Hesser,  84  Cal.  436,  439, 
440,  24  Pac.  288;  San  Francisco  and  N.  R. 
Co.  V.  Taylor,  86  Cal.  246,  248,  24  Pac.  1027. 

67.  "Even  if  entry  had  been  without  li- 
cense or  permission  of  any  one  authorized 
to  grant  the  same,  so  that  it  was  a  tres- 
pass at  the  time,  the  law  would  not  require 
the  railroad  company  In  seeking  a  condem- 
nation of  the  lands  so  entered  upon  for  a 
right  of  way,  to  pay  the  owner  of  land  for 
structures  placed  upon  it  at  its  own  ex- 
pense, with  a  view  of  subsequently  acquir- 
ing the  right  of  way." — Chicago  &  A.  R. 
Co.  V.  Goodwin,  111  III.' 202,  63  Am.  Rep.  622. 
See  Mich.  Morgan's  Appeal,  89  Mich.  676; 
Toledo  A.  A.  &  G.  T.  R.  v.  Dunlap,  47  Mich. 
456,  11  N.  W.  271.  Minn.  Greve  v.  First 
Division  St.  P.  &  P.  R.  Co.,  26  Minn.  66,  1 
N.  W.  816.  Pa.  Justice  v.  Nesquehoning  Val- 
ley R.  Co.,  87  Pa.  St.  28.  UVla.  Lyon  v.  Green 
Bay  R.  Co.,  42  Wis.  638. 

68.  Increased  cost  of  Irrtgatlns— Vncnl- 
tlvated  land  shown  to  be  adapted  to  cultiva- 
tion, and  to  require  Irrigation,  caused  by 
building  railroad  through  the  land,  is  a 
legitimate  subject  of  inquiry  for  purpose 
of  ascertaining  damage  to  be  awarded. — 
San  Bernardino  &  E.  R.  Co.  v.  Haven,  94 
Cal.  489,  493,  29  Pac.  876. 

66.  Irrelevant  evidence  —  Introduced  on 
one  side  does  not  render  competent  such 
evidence  on  behalf  of  other  side. — San  Diego 
Land  &  Town  Co.  v.  Neale,  88  Cal.  60,  11 
L.  R.  A.  604,  25  Pac.  977. 

761  Jury  trlal^Conld  not  be  claimed  by 
earner  under  former  constitution*  the  consti- 
tutional provision  guaranteeing  trial  by 
jury  related  only  to  civil  or  criminal  cases 
in  which  an  issue  of  fact  was  joined. — Kop- 
pikus  V.  State  Capitol,  16  Cal.  248,  268.  See 
Heyneman  v.  Blake,  19  Cal.  679,  696;  Cassidy 
V.  Sullivan,  64  Cal.  266,  267,  28  Pac.  234; 
Woods  V.  Varnum,  86  Cal.  639,  645,  24  Pac. 
848. 

As  to  trial  by  Jury  In  proceeding  to  con- 
demn by  poorer  of  eminent  domain*  see  note 
48  Am.  Dec.  190. 

71.     Same — Owner  entitled  to  trial  by  Jury 

for  assessment   of   damages   under   present 
constitution. — Weber  v.  Santa  Clara  County, 
69   Cal.    266,    266;    Trahern    v.    San   Joaquin 
County,  69  Cal.  320,  321. 
See,  post,  9  1256  and  note. 

72l  Market  value,  present-^Not  value  to 
owner*  or  for  a  particular  use,  or  to  the 
person  or  corporation  seeking  to  condemn 
it,  is  the  basis  of  compensation. — San  Diego 
Land  &  Town  Co.  v.  Neale,  88  Cal.  60,  11 
L.  R.  A.  604,  26  Pac.  977;  City  of  Santa  Ana 
V.  Harlin,  99  Cal.  638,  34  Pac.  224. 

See  pars.  89,  90.  this  note. 

7S.  Compare t  Robb  v.  Turnpike  Co.,  60 
Ky.  (8  Met.)  117,  where  the  owner  was  al- 
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lowed    to   recover   more    than    the    market 
value. 


74.     Same  —  Same  —  Pretlvat       afleetloala 

sometimes  attaches  to  property  and  is 
recognized  by  the  courts. — ^Little  Rock  J.  R. 
V.  Woodruff,  49  Ark.  381,  4  Am.  St.  Rep.  61, 
6  S.  W.  792. 

70.  Same  —  «Pre«eat  market  value''—- 
Means  not  what  the  owner  could  realise  at 
forced  sale,  but  "the  price  he  could  obtain 
after  reasonable  and  ample  time,  such  as 
would  ordinarily  be  taken  by  an  owner  to 
make  sale  of  like  property." — Santa  Ana  v. 
Harlin,  99  Cal.  538,  642,  34  Pac.  224.  See 
Little  Rock  J.  R.  v.  Woodruff,  49  Ark.  381, 
4  Am.  St.  Rep.  61,  6  S.  W.  792. 

79*     Same— Price  paid  for  land  In  vlelBlty 

for  some  public  use, -as  shown  by  report  of 
commissioners,  inadmissible. — City  of  San 
Luis  Obispo  v.  Brizzolara,  100  Cal.  434,  436, 
34  Pac.  1083. 

77.  "The  price  so  fixed  by  compromise, 
when  there  can  be  no  other  purchasers, 
and  seller  has  no  option  to  refuse  to  sell, 
and  can  only  elect  between  acceptance  of 
price  offered  and  the  delay,  uncertainty,  and 
trouble  of  leeral  proceedingrs  for  assessment, 
is  not  a  reasonable  or  fair  test  of  market 
value.  It  is  in  no  sense  a  sale  in  the  mar- 
ket."— City  of  San  Luis  Obispo  v.  Brizzo- 
lara. 100  Cal.  434,  436,  84  Pac.  1083;  Cobb  v. 
Boston,  112  Mass.  181. 

78.  Measure    of   compensation— Rules    as 

to. — See  pars.  40,  41,  96-99,  this  note;  also 
note  19  Am.  St.  Rep.  C49. 

79.  In  proceeding:  to  acquire  rigrht  of  way 
for  public  road,  the  mere  taklngr  of  prop- 
erty, damagre  to  remainder  of  property 
beins  by  severance  alone,  questions  as  to 
damagres  to  abutting  property  on  account 
of  subsequent  improvement  by  establishing: 
grrades,  or  otherwise,  are  not  elements  of 
damages  to  be  considered  in  fixing:  compen- 
sation; such  damagres  are  to  be  determined 
and  fixed  when  such  improvements  are  made 
and  the  injury  Inflicted,  not  in  the  condem- 
nation suit. — County  of  San  Luis  Obispo  v. 
Simas,  1  Cal.  App.  176,  178.  179,  81  Pac.  972. 

80.  Opinion  by  witnese— As  to  value  of 
land— Admimilble  when  shown  by  the  evi- 
dence that  he  is  sufficiently  qualified  to  g:ive 
an  opinion,  and  where  testimony  is  uncon- 
tradicted, both  as  to  the  value  of  the  land 
taken  and  as  to  effect  upon  value  of  land  by 
extending:  street  throug:h  same,  is  sufficient 
to  support  a  Judgment  of  condemnation  for 
the  value  of  the  land  so  testified  as  to. — 
City  of  Alameda  v.  Cohen.  133  Cal.  6,  7,  66 
Pac.  127. 


81.  To  entitle  a  witness  to  give  his  opin- 
ion as  to  value  of  land  sought  to  be  taken, 
it  is  only  necessary  to  show  that  he  has 
some  peculiar  means  of  forming  an  intelli- 
gent and  correct  Judgment  as  to  the  value 
of  the  property  in  question. — Spring  Valley 
Water  Works  v.  Drinkhouse,  92  Cal.  628,  28 
Pac.  681. 
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82.  Owner  who  has  resided  for  twenty 
years  upon  the  land  songht  to  be  condemned 
will  be  presumed  to  have  acquired  sufficient 
acquaintance  with  it,  and  of  the  value  of 
land  in  that  neighborhood,  to  be  able  to 
give  an  intelligent  estimate  of  Its  valae. — 
Spring  Valley  Water  Works  v.  Drlnkbouse, 
97  Cal.  628,  28  Pac  681. 

83.  Same — Same — Based  entirely  om  Ib- 
eontpetent  mattera»  should  be  rejected. — 
San  Diego  Land  &  Town  Co.  v.  Neale,  8S 
Cal.  60,  11  L.  R.  A.  604,  26  Pac.  977. 

As  to  opinion  eTidence  on  valae,   see   19 

Am.  St  Rep.  460;  27  Am.  St.  Rep.  677. 

84.  Same— Same — By  wltneaa  not  «m  ex- 
pert* who  shows  knowledge  and  experience 
as  to  values  of  lands  in  neighborhood,  com- 
petent evidence  as  to  market  value  of  lands 
sought  to  be  condemned. — Santa  Ana  v.  Har- 
lin, 99  Cal.  688,  84  Pac.  224. 

85.  Same-— Same  —  By  witness  who  luid 
never  seen  the  Isnd  until  the  action  "wtta 
brought,  should  not  be  received. — San  Dleg-o 
Land  &  Town  Co.  v.  Neale,  88  CaL  50.  11 
L.  R.  A.  604,  26  Pac.  977. 

88.  Same-— Same^For  a  partlenlar  pnr^ 
pose,  not  admissible. — Santa  Ana  v.  H&rlin, 
99  Cal.  638,  643,  34  Pac.  284.  See  National 
Docks  A  N.  J.  J.  C.  R.  Co.  v.  Pennsylvania 
R.  Co.,  67  N.  J.  L.  (28  Vr.)  266,  278,  81  Atl. 
462. 

87.  Sasie-— Same— Former  opinion  of  Trlt- 
ness  as  to  the  value,  entertained  by  witness, 
can  not  be  shown. — San  Diego  Land  A  Town 
Co.  V.  Neale,  88  Cal.  60,  11  L.  R.  A.  604«  25 
Pac.  977. 

88.  Same— Ssmr  Snme  An  to  depreda- 
tion of  vslne. — Opinion  of  witnesses  that 
purpose  for  which  land  is  sought  to  be 
taken  will  depreciate  adjoining  property, 
and  amount  of  depreciation  is  competent  tn 
absence  of  special  objection. — See  Bachus  v. 
Los  Angeles  Consol.  Elec.  R.  Co.,  103  Cal. 
614,  42  Am.  St  Rep.  164,  87  Pac.  760. 

88a.  Payment  of  liens— Risht  to  dcdnct 
from    Jndcnient— Conatmetlon   of   section. — 

Under  the  provisions  of  the  above  section 
a  person  taking  property  by  proceedings  In 
eminent  domain  has  the  right  to  retain  from 
the  sum  of  money  he  is  required  to  pay  as 
damage  the  amount  of  money  necessary 
to  discharge  any  lien  existing  against  the 
land  taken,  but  his  neglect  to  adopt  this 
course  will  not  give  rise,  in  the  absence  of 
some  other  provision  of  law  creating  It,  a 
right  of  action  to  recover  it  when  once  It 
has  been  paid  by  him. — ^Marln  Municipal 
Water  DIst,  v.  North  Coast  Water  Co..  40 
Cal.  App.  260,  180  Pac.  620,  approving  the 
doctrine  in  Gray  v.  Case,  51  N.  J.  Eq.  246, 
26  Atl.  805. 

89.  Pecnllar  fitness  for  special  porpoec— « 
Is  an  element  In   eatlmatinc  valne   of  land 

sought  to  be  condemned,  and  where  shown 
forms  a  factor  in  solving  problem  of  market 
value. — San  Diego  Land  &  Town  Co.  v. 
Neale,  78  Cal.  63.  3  L.  R.  A.  83.  20  Pac  S72; 
88  CaL  60,  66,  11  L.  R.  A.  604,  25  Pac  977; 
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Spring  Valley  Water  Works  ▼.  Drinkhouse. 
92  Cal.  528,  28  Pac.  681;  Santa  Ana  y.  Harlin, 
99  CaL  638,  548,  546,  84  Pac.  224;  EachUs  v. 
Li08  Ansreles  Consol.  Blec.  R.  Co.,  103  CaL 
614,  620,  42  Am.  St.  Rep.  164,  37  Pac.  750. 
See  pars.  1,  72-77,  this  note. 

90.  "The  inquiry  in  such  caseis  must  be, 
what  is  the  property  worth  in  the  market, 
▼iewed  not  merely  with  reference  to  the 
uses  to  which  it  is  applied,  but  with  refer- 
ence to  the  uses  to  which  it  is  plainly 
adapted r'—Mississippi  &  R.  R.  B.  Co.  v. 
Patterson,  98  U.  S.  408,  26  L..  ed.  206. 

91.  Personal  pleasure  or  enJoymcniF— In- 
frlnsement  of,  or  merely  rendering  prop- 
erty less  desirable  for  certain  purposes,  or 
even  causing  personal  annoyance  or  dis- 
comfort, does  not  constitute  a  damage  for 
which  compensation  is  required  to  be  made 
by  constitution,  article  I,  section  14. — 
Eachus  V.  Los  Ansreles  Consol.  Elec.  R.  Co., 
103  Cal.  614,  42  Am.  St.  Rep.  164,  37  Pac. 
750. 

See  par.  3,  this  note. 

92.  Private  road  takes  for  pablie  high" 
way« — ^Defendant  is  entitled  to  value  of  im- 
provement, e.  ST.,  the  cost  of  flrradins:,  in  ad- 
dition to  value  of  land  taken. — Colusa 
County  ▼.  Hudson,  85  Cal.  638,  687,  24  Pac. 
791. 

See  pars.  64-67,  this  note. 

98.  Report  of  Ticwera— Need  aot  draw^  a 
diatlnetloa  between  the  value  of  the  prop- 
erty and  the  damages  resulting:  to  the 
owner  from  its  taking: ;  it  is  sufficient  if  they 
give  a  lump  sum. — Monterey  County  v. 
Cushinff.  83  Cal.  607,  23  Pac.  700. 

94.  Respective  elalms  of  parties  — And 
amount  coming  to  eaeli«  need  not  be  deter- 
mined by  commissioners  in  appropriating: 
lands  under  the  railroad  law;  it  is  proper 
for  them  to  report  a  grross  sum  as  compen- 
sation for  the  tract. — Spring:  Valley  Water 
VSTorks  V.  San  Francisco,  22  Cal.  434.  442. 
See  City  of  Los  Ang:eles  v.  Pomeroy,  124 
CaL  697,  612.  57  Pac.  585. 

See  pars.  28-30,  110,  this  note. 

95.  Afllrmedt  San  Francisco  &  S.  J.  R.  Co. 
v.  Mahoney,  29  Cal.  112,  118. 

96.  Rvle     for     ancertalnlns     damages. — 

The  only  one  is  that  laid  down  in  subdivi- 
sion 2  of  above  section. — Southern  Pac.  R. 
Co.  ▼.  Hart,  8  Cal.  App.  11,  84  Pac.   218. 

See  pars.  78.  79,  this  note. 

As  to  rule  as  to  estlmatlns  valve*  see 
pars.  40,  41,  this  note. 

97.  Same  —  Charipe  by  eonrt  erroneons 
when  it  instructs  that  if  the  land  be  more 
profitably  used  for  residences  than  business 
property,  the  Jury  should  determine  the 
size,  shape,  and  arrangements  of  the  lots 
into  which  the  property  could  be  most  prof- 
itably divided  for  residence  purposes,  then 
find  the  market  value  of  the  lots  or  parts 
of  lots  taken,  and  then  find  the  damag:e  to 
the  remainder  of  the  lots,  parts  of  which 
are  taken,  without  allowing:  any  damag:e  to 
lots  no  parts  of  which  are  taken.-^outhern 


Paa  R.  Co.  ▼• 
218. 


Hart,  S  CaL  App.  11,  84  Pao. 


98.  Same— Property  betas  part  of  larger 
pareel  damag:es  accruing:  to  the  portion  not 
taken  must  be  ascertained  and  allowed. — 
Southern  Pac.  R.  Co.  v.  Hart,  3  Cal.  App.  11, 
84  Pac.  218. 

99.  Same— Separate  assessment  of  each 
piece  of  property  taken  and  for  each  source 
of  damag:e  must  be  made;  and  an  objection 
to  the  action  of  commissioners  that  they 
have  not  done  so,  must  be  made  before  the 
commissioners  themselves,  in  the  first  in- 
stance, to  afford  them  an  opportunity  to 
obviate  the  objection. — In  matter  Clear  Lake 
W.  Co.,  48  CaL  586,  688. 

100.  Special  damages-  What  are  not  in 

action  to  condemn  land  for  railroad  pur- 
poses, and  may  be  proved  without  setting: 
up,  e.  g:.,  damag:es  resulting:  to  remainder 
of  tract  not  taken,  on  account  of  shape  in 
which  it  will  be  left,  and  efl^ect  of  embank- 
ment built,  or  from  cutting:  otl  front  from 
county  road,  so  as  to  injure  its  sale  for 
building:  site. — Northern  Pac.  R.  Co.  v.  Rey- 
nolds. 60  Cal.  90,  94. 
See  pars.  21,  22,  this  note. 


101.  Special  flndtaff — ^Defendant  entlUed 
to  ^rhen  there  is  no  g:eneral  verdict  upon 
the  affirmative  in  his  answer,  e.  g:.,  that  it 
is  intention  of  plaintifl^s  to  use  property 
taken  for  private  use.— Cumming:s  v.  Peters, 
66  CaL  693.  596. 

See  pars.  64-60,  this  note. 

102.  Specvlatlve  danuises^To  property 
taken. — Speculative  conjectures  based  upon 
expenditures  and  profits  not  admissible  in 
fixing:  present  value. — San  Diegro  Land  A 
Town  Co.  V.  Neale,  88  CaL  60,  62,  11  L.  R.  A. 
604,  26  Pac.  977.  See  Stockton  ft  C.  R.  Co. 
V.  Galgrlani,  49  Cal.  189.  Md.  Tide  W.  C.  Co. 
V.  Archer,  9  Oill  ft  J.  481.  Mass.  Burt  v. 
Wierg:Iesworth,  117  Mass.  302;  Gardner  v. 
Inhabitants  of  Brookline,  127  Mass.  368. 
Pa.  Dorian  v.  East  Brandy  wine  ft  W.  R.  Co., 
46  Pa.  St.  620;  Reading:  ft  P.  R.  Co.  v.  Bal- 
thaser,  126  Pa.  St.  1,  17  Atl.  618. 

108.     Same— To    property    not    taken    not 

admissible. — ^Muller  v.  Southern  Pac.  Branch 
R.  Co.,  83  Cal.  240.  245,  23  Pac.  265. 

As  to  specvlatlve  damages,  see  notes  88 
Am.  Dec.  120;  19  Am.  St.  Rep.  460. 

104.  Street  taken  for  railroad— Measure 
of  damaires. — Where  fee  to  one  half  street 
in  plaintiff  is  the  value  of  plaintiff's  inter- 
est in  the  land  when  the  railroad  company 
entered  to  construct  its  road,  subject  to  the 
easement  for  a  public  street;  and  the  mea- 
sure of  damag:es  to  the  lot  not  taken  abut- 
ting: on  the  street  is  the  difference  between 
its  value  when  the  railroad  company  en- 
tered and  when  its  road  was  completed.— 
Muller  v.  Southern  Pac.  Branch  R.  Co.,  88 
CaL  240,  244,  23  Pac.  266.  See  Weyl  ▼. 
Sonoma  Valley  R.  Co.,  69  Cal.  202,  207,  10 
Pac.  610;  Finch  v.  Riverside  R.  Co.,  87  CaL 
697,  698.  602,  26  Pac.  766. 
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10ft.  Comparet  Montgromery  v.  Santa 
Ana  W.  R.  Co.,  104  Cal.  186,  187,  43  Am.  St. 
Rep.  98,  25  L.  R.  A.  654.  37  Pac.  786. 

106.  Where  a  party-  has  dedicated  a  pub- 
lic street  through  his  land,  and  a  railroad 
afterwards  procures  condemnation  of  the 
street  for  rigrht  of  way,  for  which  owner 
is  awarded  damages,  this  will  not  prevent 
him  from  recovering^  damagres  from  another 
railroad  company  condemning:  rigrht  of  way 
through  same  street. — Southern  Pac.  R.  Co. 
V.  Reed,  41  Cal.  256,  261. 

107.  Time  of  assessment  of  damaipe»— At 
date  of  sammoBs  in  action  to  condemn 
land  for  purposes  of  railroad,  is  the  cri- 
terion; and  it  is  error  to  confine  the  inquiry 
to  the  value  of  the  land  at  the  date  of  the 
trial.— Tehama  County  v.  Bryan,  68  Cal.  57, 
66,  8  Pac.  673;  San  Jose  &  A.  R.  Co.  v.  Mayne, 
88  Cal.  566,  23  Pac.  522. 

L    See,  post,  8  1249  and  note. 

106.    Same — At    time    whea    <<takeB.*>    as 

used  in  statute.  This  is  not  when  plat  of 
survey  is  flled  with  secretary  of  state,  nor 
when  company  enters  for  purpose  of  con- 
struction.— San  Francisco  &  S.  J.  R.  Co.  v. 
Denniston,  29  Cal.  112,  116. 

'  109.  Land  is  not  "taken  for  public  use," 
In  the  sense  in  which  word  "taken"  is  used 
in  constitution,  until  last  act  has  been  per- 
formed, which,  under  mode  of  condemnation 

'adopted,  is  required  to  transfer  title  or  sub- 
ject it  to  servitude. — Pox  v.  Western  Pac. 
R.  Co.,  31  Cal.  538,  549. 

110.  Two  coademaatloa  svlt»— For  same 
lands,  started  by  different  corporations 
against  same  person  for  appropriation  of 
same  land,  neither  becoming  party  in  action 
brougrht  by  other,  preference  will  be  ffiven 


to  corporation  over  whose  proceedings  court 
first     acquires     Jurisdiction. — Lake     Merced 
Water  Co.  v.  Cowles,  31  Cal.  214,  217. 
See  pars.   28-80.  94,  95,  this  note. 


HI.     Use   of   street    br   8t< 
Damages  to  owner  of  fee,  as  to  generally. 
— See  pars^  104-106,  this  note. 


112.  Valve  of  land  not 
atlon  of  to  be  made  by  ascertaining  value 
of  such  part  when  defendant  entered  to 
build  its  road,  and  by  deducting  from  It,  if 
depreciation  occurred,  the  value  when  the 
road  was  completed. — ^Muller  v.  Southern 
Pac.  Branch  R.  Co..  83  Cal.  240.  243.  23  Pac 
265.  See  San  Francisco  A.  &  S.  R.  Co.  v. 
Caldwell,  31  Cal.  368,  376. 


lis.     Same— Offers  of  pvrehase,  boi 

made  of  land  abutting  on  the  land  taken, 
are  admissible  in  evidence  to  prove  value  of 
land  not  taken  upon  issue  of  damages. — 
Muller  V.  Southern  Pac.  Branch  R.  Co.,  83 
Cal.  240.  243,  23  Pac.  265.  See  Harrison  t. 
Glover,  72  N.  Y.  451. 

See  pars.  72-79,  this  note. 

114.  Verdlet — Form  of^ — "We,  the  Jury, 
find  damages:  On  the  roadbed,  forty- one 
dollars  and  twenty- five  cents;  on  eighteen 
panels,  thirty  dollars;  total,  seventy- one 
dollars  and  twenty-five  cents";  held  suffi- 
ciently specific. — Tehama  County  v.  Bryan, 
68  Cal.  57,  64,  8  Pac  673. 

lis.  Samc^Intercat  on  is  not  provided 
for  by  the  code. — San  Francisco  A  S.  J.  V. 
R.  Co.  V.  Leviston.  184  Cal.  412,  416.  66  Pac. 
473. 


110.     Water-works— Estimate  of  valve  of 

in     condemnation     proceedings. — See     pars. 
40,  41,  this  note. 


§  1248a.  BEMOVAL  OF  RAILROADS,  ETC.,  FROM  RIOHTS  OF  WAY 
TAKEN  FOR  ROADS.  In  any  proceeding  taken  under  the  provisions  of  this 
title,  where  any  railroad,  street  or  interurban  railway  tracks  are  situated  on, 
upon,  along  or  across  any  lands  or  rights  of  way  sought  to  be  taken  therein,  for 
road,  highway,  boulevard,  street  or  alley  purposes,  or  for  the  purposes  of  a  right 
of  way  for  any  public  utility  to  be  constructed,  completed  and  maintained  by 
a  county,  city  and  county,  or  any  incorporated  city  or  town,  or  by  a  municipal 
water-district,  the  plaintiff  shall,  if  the  complaint  contains  a  prayer  therefor, 
and  shows  the  matter  hereinafter  provided,  obtained  a  final  judgment  of  con- 
demnation ordering,  in  addition  to  the  condemnation  of  such  lands  or  right  of 
way  for  the  purposes  set  forth  in  the  complaint,  the  relocation  or  removal  of 
any  railroad,  street  or  interurban  railway  tracks  thereon.  Where  the  removal 
or  relocation  of  such  tracks  is  sought  in  any  such  proceedings,  the  complaint 
must  contain  a  description  of  the  location  and  proposed  location  of  such  tracks, 
and  must  be  accompanied  by  a  map  showing  such  location  and  the  proposed 
location  of  such  tracks.  The  compensation  to  be  paid  for  such  relocation  or 
removal  of  tracks  shall  be  ascertained  and  assessed  in  the  action,  as  in  other 
cases,  and  separately  from  other  sources  of  damage. 

History:  Ehiactment  approved  April  10,  1911,  Stats,  and  Amdts. 
1911,  p.  853 ;  amendment  approved  May  22,  1913,  Stats,  and  Amdts.  1913. 
p.  240.    In  effect  August  10,  1913. 
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§1249.  DATE  WITH  RESPECT  TO  WHICH  COMPENSATION  SHALL 
BE  ASSESSED,  AND  THE  MEASURE  THEREOF.  For  the  purpose  of  assess- 
ing compensation  and  damages  the  right  thereof  shall  be  deemed  to  have 
accrued  at  the  date  of  the  issuance  of  summons  and  its  actual  value  at  that 
date  shall  be  the  measure  of  compensation  for  all  property  to  be  actually  taken, 
and  the  basis  of  damages  to  property  not  actually  taken  but  injuriously 
affected,  in  all  cases  where  such  damages  are  allowed  as  provided  in  section  one 
thousand  two  hundred  and  forty-eight ;  provided,  that  in  any  case  in  which  the 
issue  is  not  tried  within  one  year  after  the  date  of  the  commencement  of  the 
action  unless  the  delay  is  caused  by  the  defendant,  the  compensation  and  dam- 
ages shall  be  deemed  to  have  accrued  at  the  date  of  the  trial.  Nothing  in  this ' 
section  contained  shall  be  construed  or  held  to  aflfect  pending  litigation. 

[Damage  on  letting  into  possession.]  If  an  order  be  made  letting  the  plain- 
tiff into  possession,  as  provided  in  section  one  thousand  two  hundred  fifty-four, 
the  compensation  and  damages  awarded  shall  draw  lawful  interest  from  the 
date  of  such  order.  No  improvements  put  upon  the  property  subsequent  to  the 
date  of  the  service  of  summons  shall  be  included  in  the  assessment  of  compen- 
sation or  damages. 

History:     Enactment  approved  March  11,  1872;   amended  April  10, 
1911,  Stats,  and  Amdts.  1911,  p.  842. 


EMINENT  DOMAIN— DAMAGES— AS  OF 

WHAT  DATE. 

1.  Actual  value. 

2.  Same — Market  value. 

3.  Same — Same  —  Instruction  —  **  Actual 

value''  as  measure  of  compensation. 

*  4.  Construction  of  statute — In  general. 

5.  Date  at  which  value  estimated  —  Code 

section  inapplicable  when. 

6.  ]*'ixing  damages — Value  at  issuance  of 

summons — Constitutional    provisions. 

7.  Interest  on  award — ^Where  appeal  taken. 

8.  Valuation  of  land — As  of  date  of  issu- 

ance of  summons. 
9- 11.  Same — Constitutiouality  of  provision. 

12.  Same — Instruction,  suflSciency  of. 

13.  Same — Means  of  ascertaining  value. 

14.  Same — Owner  is  entitled  to   receive  a 

sum  equal  to  value. 

15.  Same  —  Ruling  of  court  admitting  evi- 

dence of  value. 

16.  Same  —  Verdict  finding  value   of  land 

generally. 

17.  Same — ^Vesting  of  title. 

See,  ante,  S  1237  and  note. 

1.  Actual  valve. — Thins  to  be  ascertained 
Is  not  market  value,  but  actual  value,  and 
the  only  reason  why  market  value  is  taken 
as  criterion  of  compensation  in  ordinary 
cases  is  because  it  is  in  such  cases  the  true 
measure  of  actual  value — the  only  practical 
test.  But  in  a  case  where  discoveries  made 
after  the  issuance  of  summons  demonstrate 
that  the  actual  intrinsic  value  of  the  land  at 
that  date  was  greater  than  its  market  value 


— in  other  words  when  it  appears  that  mar- 
ket value  is  no  criterion  of  actual  value — 
those  discoveries  should  be  taken  into  con- 
sideration.— City  of  Los  Ansreles  v.  Pomeroy, 
124  Cal.  597.  644.  67  Pac.  685. 

a.  Same  — Market  -value. — Actual  value 
means  actual  market  value  (Temple.  J.). — 
City  of  Los  Angeles  v.  Pomeroy,  124  Cal. 
597,  648.  649,  67  Pac.  686. 

S.  Same— ^ane  ^  Inatmctlon  ^  ''Actual 
Talne**  aa  meaanre  of  compeaaation^ — In- 
structions which  in  substance  state  that 
"actual  value"  is  measure  of  compensation, 
and  lay  down  correct  rule  for  ascertaining 
actual  value,  are  not  rendered  uncertain 
and  erroneous  by  statement  that  "market 
value"  is  criterion  of  actual  value,  and  by 
defining  market  value  in  case  in  which  there 
is  not  some  peculiar  feature,  makins  mar- 
ket and  actual  values  difTerent.  as  in  or- 
dinary cases  market  value  Is  only  practical 
test  of  actual  value.— City  of  Los  Angeles 
V.  Pomeroy,  124  Cal.  697,  643,  644.  67  Pac. 
686. 

4.     ConatractloB  of  atatvtc— In  general* 

It  being  the  rule  of  statutory  construction 
that  when  a  statute,  by  reference,  adopts 
an  entire  provision  of  a  section  of  a  code 
by  naming:  its  descriptive  number,  the  ef- 
fect is  the  same  as  though  the  provision 
had  been  bodily  incorporated  In  the  adopt- 
ing statute,  the  reference  in  the  above  sec- 
tion, as  originally  enacted,  to  section  1264, 
post,  must  be  construed  as  referring  to 
the  provisions  contained  in  said  section 
1264,  as  it  existed  at  the  time  when 
the  above  section  was  passed. — ^Vallejo  & 
Northern  R.  Co.  v.  Reed,  177  Cal.  249,  170 
Pac.  426. 
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5.  Date  at  which  valve  eatimated— Code 
section  inapplicable  when. — The  provisions 
of  the  above  section  have  no  application  in 
eminent  domain  proceeding's  authorized  by 
section  47  of  the  Public  Utilities  Act,  with 
respect  to  the  date  at  which  the  value  of 
property  taken  for  public  use  shall  be  es- 
timated.— Marin  Municipal  Water  District 
V.  Marin  Water  &  Power  Co.,  178  Cal.  308, 
173  Pac.  489. 

6.  Fixing  damasen— Value  at  iaaaance  of 
■nmmona  —  Conatitvtional  provlalona. — ^Un- 
der the  provisions  of  the  above  section  the 
value  of  condemned  property  shall  be  fixed 
as  of  the  date  of  the  issuance  of  the  sum- 
mons, Is  constitutional. — City  of  Oakland  v. 
Wheeler,  34  Cal.  App.  442,  168  Pac.  23. 

7.  Interest  on  award  •—  Inhere  appeal 
taken. — Under  the  provisions  of  the  above 
section  and  of  section  1264,  post,  a  special 
rule  Is  provided  under  which  a  defendant  in 
condemnation  proceedings  may  refuse  to 
accept  the  tender  of  an  award  made  by 
deposit  in  court  for  his  benefit;  on  appeal 
from  the  Judgement,  and  upon  affirmance 
thereof,  such  defendant  can  not  Insist  upon 
the  payment  of  Interest  on  the  amount  of 
the  award  pending  such  appeal. — Vallejo  & 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  177 
Cal.  249,  170  Pac.  426. 

8.  Valuation  of  land— >Aa  of  date  of  Insn- 
ance  of  aummona^ — Where  complaint  was 
filed  April  11,  1888,  and  trial  was  had  June 
6.  1883,  and  there  was  no  evidence  that 
there  had  been  any  Increase  in  Intrinsic 
value  of  land  between  commencement  of  ac- 
tion and  trial,  an  Instruction  to  consider 
market  value  of  land  April  12,  1883,  is  not 
prejudicial. — Areata  &  Mad  River  R.  Co.  v. 
Murphy,   71   Cal.   122,  123.   11   Pac.    881. 

9.  Same— Constitutionality    of    provision. 

— Provision  that  for  purpose  of  assessingr 
compensation  and  damaeres  for  property 
condemned  the  right  thereto  shall  be  deemed 
to  have  accrued  at  date  of  summons  is  not 
inconsistent  with  section  14  of  article  I  of 
constitution  of  state.  Value  of  property 
at  some  period  antedating  judgment  could 
alone  be  awarded  to  owner,  because  award 
must  be  made  by  Judgment.  Future  value 
of  property  would  be  too  uncertain  to  base 
an  award  of  compensation  upon.  Constitu- 
tion simply  means  that  the  compensation 
awarded  in  the  manner  prescribed  by  law 
shall  be  paid  to  the  owner  before  his  prop- 
erty shall  be  taken  for  public  use. — Cali- 
fornia So.  R.  Co.  V.  Kimball.  61  Cal.  90,  91; 
Tehama  County  v.  Bryan,  68  Cal.  67,  65.  8 
Pac.  67^. 

10.  Compares  Under  constitutional  pro- 
vision value  of  land  at  time  of  trial  Is 
value  to  be  determined. — California  So.  R. 
Co.  V.  Colton  Land  A  Water  Co.,  2  Cal.  Un- 
rep.  244,  2  Pac.  38.  See  Stockton  &  C.  R. 
Co.  ▼.  Galglani,  49  Cal.  139.  140;  Fox  v. 
Western  Pac.  R.  Co.,  31  Cal.  538.  555,  656; 
Bensley  v.  Mountain  Lake  Water  Co.,  13 
Cal.  306,  317. 


11.  In  case  where  long  time  elapsed  be- 
tween issuance  of  summons  and  trial,  de- 
fendant argued  that  provision  fixing  value 
at  time  of  Issuance  of  summons  was  un- 
constitutional and  supreme  court  observed 
that  argument  was  worthy  of  consideration; 
but  In  case  at  bar  defendant  had  estopped 
himself  from  urging  point  and  it  was  not 
determined. — City  of  Los  Angeles  v.  Pom- 
eroy,   124  Cal.   697,  643,   67  Pac.  686. 

12.  'Same-— Inatruetion.    anfllclency     off.— ^ 

An  Instruction  in  exact  accordance  with 
above  section  prior  to  its  amendment  in 
1911,  that  In  determining  the  connpensa- 
tion  to  be  given  the  defendant  they  must 
consider  the  value  of  the  land  as  it  was  at 
the  date  of  the  commencement  of  the  action 
is  proper,  notwithstanding  the  amendment 
to  such  section  after  the  commencement  of 
the  action  by  providing  "that  In  any  action 
in  which  the  issue  is  not  tried  wlthm  one 
year  after  the  date  of  the  commencement 
of  the  action,  unless  the  delay  is  caused  by 
the  defendant,  the  compensation  and  dam- 
ages shall  be  deemed  to  have  'accrued  at 
the  date  of  the  trial.  Nothing  in  above  sec- 
tion contained  shall  be  construed  or  held 
to  nffect  pending  litigation." — Vallejo  A 
Northern  R.  Co.  v.  Reed  Orchard  Co..  169 
Cal.   545,  147   Pac.    238. 

18.     Same— Meana  of  aseertalnlnii^  value. — 

In  an  action  by  a  reclamation  district  for 
the  condemnation  of  land,  the  value  of  the 
land  is  not  to  be  determined  by  what  other 
land  of  a  similar  character  In  the  district 
sold  for.  The  owner  is  entitled  to  the 
actual  market  value  of  the  land  for  the 
most  valuable  use  or  uses  to  which  iT  is 
adapted  or  may  be  put,  and  the  prices  at 
•which  other  lands  of  like  quality  and  adap- 
tation and  similarly  situated  may  have  been 
sold  can  not  reasonably  be  accepted  as  a 
Just  criterion  for  measuring  and  finally  as- 
certaining the  actual  value  of  the  land 
sought  to  be  taken. — Reclamation  District 
No.  730.  v.  Inglin.  31  Cal.  App.  496,  160  Pac 
1098. 

14.  Same-— Owner  Is  entitled  io  reeelre 
a  sum  equal  to  value  of  land  at  the  time 
when,  In  the  language  of  the  constitution, 
the  land  Is  "taken"  .  ,  .  Under  Act  of 
1861,  authorizing  condemnation  of  land  by 
railroad  company,  It  was  held  that  taking 
was  not  accomplished  at  time  of  filing  plat 
of  location  of  road  with  secretary  of  state 
and  in  ofllce  of  clerk  of  county;  .  .  .  nor 
should  value  be  computed  as  of  date  when 
railroad  entered  for  purposes  of  construc- 
tion, as  lawful  entry  must  be  preceded  by 
right  of  entry,  and  that  must  be  preceded 
by  payment  or  tender  of  compensation  pre- 
viously assessed.  Record  on  appeal  In 
case  did  not  disclose  time  with  reference 
to  which  damages  were  in  fact  computed 
and  it  was  presumed  that  commissioners 
had  not  erred  in  that  respect. — San  Fran- 
cisco &  San  Jose  R.  Co.  v.  Mahoney.  29  Cal 
112,  116,  118. 

15.  Same — ^Rullniir  of  eourt  adnUttlns  evi- 
«*enee  of  value  at  time  of  trial  and  exclud- 
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inff  evidence  of  value  at  time  of  issuance 

of    summons,    Is    erroneous. — San  Jose    & 

Alameda  R.  Co.  y.  Mayne,  83  Cal.  566,  668, 
23  Pac.  622. 


Itt.  Same— Terdiet  flmdlms  valne  of  Iwid 
seaerallT  will  be  construed  with  reference 
to  time  of  commencement  of  action,  which 
in  this  kind  of  action  is  identical  with  Is- 
suance of  summons. — Pacific  Coast  R.  Co. 
V.  Porter,  74  Cal.  261,  263.  16  Pac.  774. 

17.  Same^VcatlBS  of  title  is  not  only 
meaning:  of  word  "taken"  in  eminent  domain 


clause  of  constitution.  That  waa  at  one 
time  held.  (See  Fox  v.  Western  Pac  R.  Co.. 
81  Cal.  538.)  But  the  position  was  receded 
from,  and  it  was  held  that  "the  occupation 
by  the  corporation  for  its  own  purposes 
pending  the  proceedmgrs  for  condemnation 
is  a  taking  of  the  property  within  the 
meanins:  of  the  constitution.*'  (Citing:  Da- 
vis V.  San  Lorenzo  R.  Co.,  47  Cal.  517,  523; 
San  Mateo  W.  W.  v.  Sharpstein,  60  Cal.  284: 
Sanborn  v.  Belden,  61  Cal.  266;  Vilhac  v. 
Stockton  &  lone  R.  Co.,  63  Cal.  208.) — Cal- 
lahan v.  Dunn,  78  Cal.  366,  370,  20  Pac.  787. 


§1250.    NEW  PROCEEDINGS  TO  CUBE  DEFECTIVE  TITLE.     If  the 

title  attempted  to  be  acquired  is  found  to  be  defective  from  any  cause,  the 
plaintiff  may  again  institute  proceedings  to  acquire  the  same,  as  in  this  title 

prescribed. 

History:     Enacted  March  11,  1872. 

§  1261.  PAYMENT  OF  DAMAGES  ASSESSED.  [TIME  OF.]  The  plain- 
tiff  must,  within  thirty  days  after  final  judgment,  pay  the  sum  of  money 
assessed.  In  case  the  plaintiff  is  the  state  of  California,  or  is  a  public  corpora- 
tion, and  it  appears  by  afSdavit  that  bonds  of  said  state  or  public  corporation 
must  be  issued  and  sold  in  order  to  provide  the  money  necessary  to  pay  the 
sum  assessed,  then  such  sum^may  be  paid  at  any  time  within  one  year  from  the 
date  of  such  judgment;  provided,  further,  that  if  the  sale  of  any  such  bonds 
can  not  be  had  by  reason  of  litigation  affecting  the  validity  thereof,  then  the 
time  during  which  such  litigation  is  pending  shall  not  be  considered  a  part 
of  the  one  year's  time  in  which  such  payment  must  be  made. 

[Property  taken  for  railroad  purposes.]  In  case  the  use  is  for  railroad  pur- 
poses, the  plaintiff  may,  at  the  time  of  or  before  payment,  elect  to  build  the 
farm  or  private  crossings,  fences  and  cattle-guards;  and  if  he  so  elect,  shall 
execute  to  the  defendant  a  bond,  with  sureties  to  be  approved  by  the  court  in 
double  the  assessed  cost  of  the  same,  to  build  such  farm  or  private  crossings, 
fences  and  cattle-guards  within  eighteen  months  from  the  time  the  railroad  is 
built  on  the  land  taken,  and  if  such  bond  be  given,  need  not  pay  the  cost  of 
such  farm  or  private  crossings,  fences  and  cattle-guards.  In  an  action  on  such 
bond,  the  plaintiff  may  recover  reasonable  attorney's  fees. 

[Property  taken  for  highway  purposes.]  In  case  of  property  being  taken 
by  the  state  or  any  county,  or  city  and  county,  for  highway  purposes,  the 
state  or  such  county,  or  city  and  county,  may  elect  to  build  the  fences  for  which 
damages  may  have  been  assessed  and  in  such  case  the  amount  assessed  shall 
be  deposited  with  the  clerk  of  the  court  having  jurisdiction  of  the  action,  and 
if  such  fences  are  not  constructed  within  one  year  from  the  date  of  judgment 
the  said  money  shall  be  paid  to  the  defendant  or  defendants  entitled  thereto, 
or  to  his  or  their  order,  who  shall  immediately  build  said  fences.  In  case  the 
state,  or  county,  or  city  and  county,  builds  said  fences  the  moneys  deposited 
shall  be  returned  to  said  state  or  county,  or  city  and  county,  and  in  case  the 
said  moneys  are  paid  to  the  owner  or  owners  of  the  land  condemned  and  are 
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not  used  for  said  purposes,  within  one  year  from  the.  date  of  judgment,  the 

same  may  be  recovered  by  said  state,  or  county,  or  city  and  county. 

History:  Enacted  March  11,  1872;  amendment  approyed  February 
28,  1911.  Stats,  and  Amdts.  1911,  p.  92;  May  22,  1913,  Stats,  and  Amdts. 
1913,  p.  241;  May  20,  1915,  StaU.  and  Amdts.  1915,  p.  938.  In  effect 
August  8,  1915. 


EMINENT   DOMAIN— PAYMENT   OP 
DAMAGES  ASSESSED— TIME  OF. 

1.  Appeal — By  defendant — Effect  of. 

2.  Same^By  plaintiff — Effect  of  on  pay- 

ment of  assessment. 

3.  Bond — In  double  assessed  cost. 

4.  Same — Amended  bond. 

5.  Same — Suit  on  bond. 

6.  Code  does  not  require  costs  to  be  paid 

or  deposited. 

7,  8.  Constitutionality  of  provision  for  bond. 

9.  Construction  of  section. 

10- 12.  ''Final  judgment ' '-Is  not  the  ''final 
order  of  condemnation." 

13, 14.  Option  to  take  land  after  judgment. 

15- 19.  Payment  within  thirty  days  after  final 
judgment. 

20.  Same — Payment  or   deposit  made  be- 

fore entry  of  judgment. 

21.  Provision  relating  to  fences. 

22.  Same — ^Duty  of  fencing. 

See.  ante,  §  1237  and  note. 

1.  Appeal^ By    defendant  —  Effect    of. — 

Where  defendant  appeals  without  abandon- 
ing all  defenses  except  claim  for  grreater 
compensation,  the  entire  Judgment  is  sus- 
pended and  defendant  is  not  entitled  to 
demand  or  receive  money  deposited. — Pool 
V.  Butler,  141  Cal.  46,  60,  74  Pac.  444. 

2.  Same— Br  plalnttfl— Kffeet  of  on  pay- 
ment of  aaaeiiament. — The  taking  of  an  ap- 
peal by  the  plaintiff  from  the  judgment 
prior  to  the  expiration  of  the  thirty  day 
period  mentioned  in  above  section,  has  the 
effect  of  staying  execution  on  the  Judjrment 
pending  the  appeal  without  the  giving  of 
a  stay-bond,  and  the  appellant  is  entitled 
to  a  writ  of  supersedeas  staying  such  execu- 
tion.— Colusa  &  H.  R.  Co.  v.  Superior  Court, 
31  Cal.  App.  746,  161  Pac.  1011. 

3.  Bond— In      double      asiiesaed     coat     of 

fences  and  cattle-guards  is  required  when 
plaintiff  elects  to  build  such  fences  and 
guards.  Where  assessed  cost  Is  eleven 
thousand  nine  hundred  and  flfty-four  dol- 
lars statute  is  not  satisfied  by  bond  exe- 
cuted by  four  sureties  In  sum  of  six  thou- 
sand dollars  each.  Such  bond  constitutes 
in  aggregate  but  one  surety  in  double  as- 
sessed cost. — California  So.  R.  Co.  v.  South- 
ern Pac.  R.  Co.,   66  Cal.  293,  294.  4   Pac.   12. 

4.  Same— Amended  bond  can  not  be  filed 
after  lapse  of  prescribed  time. — California 
So.  R.  Co.  V.  Southern  Pac.  R.  Co.,  65  Cal. 
293,   294,  4  Pac.   12. 

K.  Same— Salt  on  bond. — Landowner  is 
not   compelled   to    build    fence    in   question 


when  obligor  has  failed  to  do  so  before 
suing  on  bond. — Farley  v.  Moran,  S  Cal.  Un- 
rep.  572,  31  Pac.  158.  160. 


9»  Code  doeo  not  require  eooto  to  b« 
or  deposited  in  court,  but  "the  sum  of 
money  assessed."  Costs  may  be  allowed  or 
not.  in  the  discretion  of  the  court. — City  of 
Alameda  v.  Cohen,  133  CaL  5,  7.  65  Pac.  127. 

7.  Constltvtionallty  of  prorlaloM  for 
bond. — It  has  been  contended  that  bond 
given  under  above  section  was  void,  as  such 
bond  could,  under  the  statute,  only  be  g'iven 
as  compensation  for  damages  done  to  plain- 
tiff's land,  or  the  taking  of  same  for  a  pub- 
lic use:  and  that  such  bond  is  not  Just  com- 
pensation "first  made  or  paid  into  court" 
for  the  landowner,  as  required  by  section 
14  of  article  I  of  state  constitution;  that. 
therefore,  the  statute  which  authorizes  such 
bond  Is  unconstitutional  and  the  bond  un- 
authorized by  any  valid  law  and  entirely 
void  as  a  contract.  Supreme  court  did 
not  determine  point  as  to  const itutionality, 
holding  bond  in  case  to  be  valid  as  volun- 
tary bond  given  for  valuable  consideration. 
— Farley  v.  Moran,  3  Cal.  Unrep.  672,  21 
Pac.  158,  169. 

8.  That  section  14  of  article  I  of  consti- 
tution has  abrogated  provision  that  plain- 
tiff may  elect  to  build  fences  and  cattle- 
guards  was  contended  in  one  case,  but  as 
bond  given  was  insufficient  point  was  not 
decided. — California  So.  R.  Co.  v.  Southern 
Pac.  R.  Co..  65  Cal.  293.  294.  4  Pac.  12. 

0.  Conntrnctlon  of  section. — The  **flnal 
judgment"  mentioned  in  above  section 
within  which  time  the  plaintiff  must  pay 
has  reference  to  the  preliminary  Judgment 
of  condemnation  entered  by  the  superior 
court,  and  not  to  the  final  conclusion  of  the 
litigation. — Colusa  ft  H.  R,  Co.  v.  Superior 
Court,  31  Cal.  App.  746,  161  Pac.  1011. 

10.  **Plnal  Jodfcment**^!*  not  tbe  '^Amnl 
order  of  condemnation**  provided  for  in  sec- 
tion 1253,  post,  but  is.  and  must  be.  the 
Judgment  which  adjudges  the  sum  to  be 
paid  within  thirty  days  after  it  is  entered. — 
California  So.  R.  Co.  v.  Southern  Pac.  R. 
Co.,  67  Cal.   59.  62,  63,  7  Pac.   123. 

11.  Final  Judgment  is  not  the  final  order 
of  condemnation  mentioned  in  section  1253 
post  (latter  Is  order  after  Judgment). — 
Glenn  Co.  v.  Johnston.  129  Cal.  404.  408. 
409,  62  Pac.  66. 

12.  Judgment  of  condemnation  is  final 
Judgment. — City  of  Alameda  v.  Cohen,  133 
Cal.  5,  7.  65  Pac  127. 

IS.     Option  to  talce  land  after  Jvdsnient^ — 

The   government  Is  under  no  obligation    to 
take    the   land   if   the   terms,   when    ascer- 
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talned    are  not  satisfactory. — Fox  v.  West- 
ern  Pac.  R.  Co.,  31  Cal.  538,  655. 

14.      Plaintiff    seeking    to    condemn    land 
for  a   public  use  does  not,  by  bringing  ac- 
tion   to   condemn,  bind  himself  to  take   the 
land  and  pay  the  compensation  fixed  by  the 
court    or  Jury,  since  it  may  be  so  great  as 
to  make  the  proposed  use  impossible,  or  the 
delay  in  obtaining  the  right  to  use  the  land 
for   the  purposes  intended  may  permit  an- 
other to  acquire  a  competitive  use  of  other 
lands  for  same  purpose,  and  thus  make  his 
use    undesirable,   even    if   the   compensation 
were   reasonable.     Hence  a  plaintiff  in  such 
action  is  conceded  to  have  a  right  to  aban- 
don the  proceedings  and  decline  to  take  the 
land     ...     at  any  time  before  defendants 
are     in    position    to    demand    payment.      If 
money    has   been    deposited   with   the   clerk 
for  defendant  in  sum  assessed  for  compen- 
sation, it  may  be  withdrawn.     Such  deposit 
is   only  a  tender  and  money   tendered   does 
not   vest  in  person   to  whom  it  is  tendered 
unless    it    is   accepted. — Pool   v.    Butler,   141 
Cal.  46,  49,  50.  62,  74  Pac.  444. 

15.  Payment  within  thirty  days  after 
final  J«dKment  is  general  and  applies  to  alf 
cases. — Glenn  County  v.  Johnston,  129  Cal. 
404.  407,  62  Pac.  66. 

16.  It  becomes  duty  of  plaintiff  to  pay 
the  money  assessed  as  damages  within 
thirty  days  after  final  Judgment,  or  to  de- 
posit same  in  court. — City  of  Alameda  v. 
Cohen.  133  Cal.  6,  7,  65  Pac.  127. 

17.  Payment  or  tender  of  the  money 
awarded  is  a  condition  precedent  to  the 
right  of  railroad  company  to  enter  upon  the 
land  for  the  purposes  of  construction;  and 
without  compliance  with  the  requirement 
such  entry  may  be  enjoined  by  court  of 
equity  or  prosecuted  for  in  trespass  at  law. 
— San  Francisco  &  S.  J.  R.  Co.  v.  Mahoney, 
29  Cal.  112,  117. 

18.  Plaintiff  can  not  after  obtaining 
final  Judgment  in  his  favor  wait  for  years 


and  then,  at  his  option,  mn.ke  payment  and 
procure  final  order  of  condemnation. — Ben- 
sley  V.  Mountain  Lake  Water  Co.,  13  Cal. 
306,  317. 

19.  Payment  or  deposit  after  time  fixed 
by  above  section  will  be  too  late. — Madera 
County  V.  Raymond  Granite  Co.,  139  Cal. 
128,  132,  72  Pac.  916. 

ao.  Same— Payment  or  deposit  made  be- 
fore entry  of  Jad^ment  would  not  avoid  the 
Judgment  and  could  not  be  injurious  to  de- 
fendant.— Madera  County  v.  Raymond  Gran- 
ite Co..  139  Cal.  128,  132,  72  Pac.  915. 

21.  Provision  relating  to  fences  is  appli- 
cable only  to  railroad  companies. — Glenn 
County  y.  Johnston,  129  Cal.  404,  407.  62 
Pac.  66. 

22.  Same— Dnty  of  fencing  and  construct- 
ing cattle-guards  along  railroad  right  of 
way  must  be  performed  either  by  the  rail- 
road company  or  the  landowner.  Assess- 
ment may  be  paid  to  landowner  by  com- 
pany or  it  may  elect  to  give  bond  in  double 
the  amount  of  the  assessment,  for  the  build- 
ing of  such  fences  and  cattle-guards  as 
may  be  needed  upon  the  land  taken  for  the 
road  within  eighteen  months  after  the  rail- 
road is  built  on  the  land.  If  company  fails 
to  build  the  landowner  may  sue  upon  the 
bond.  But  if  payment  of  assessment  be 
made  to  the  landowner  and  he  fails  to 
build  and  maintain  such  fences,  etc.,  the 
law  makes  him  liable  to  the  company  for 
any  i^ijuries  which  may  be  sustained  by 
reason  of  his  animals  running  at  large 
upon  the  railroad,  and  relieves  and  exoner- 
ates the  company  from  any  damage  or  loss 
arising  out  of  the  killing  or  maiming  of  his 
cattle  trespassing  upon  the  road,  unices 
it  be  proved  that  the  loss  or  damage  was 
caused  wholly  by  the  fault  or  negligence  of 
the  company. — Butte  County  v.  Boydston, 
64  Cal.  110,  113,  29  Pac.  511. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  |  485 
and  also  note. 


§1262.  DAMAGES,  TO  WHOM  PAID.  Payment  may  be  made  to  the 
defendants  entitled  thereto,  or  the  money  may  be  deposited  in  court  for  the 
defendants,  and  be  distributed  to  those  entitled  thereto.  If  the  money  be  not 
so  paid  or  deposited,  the  defendants  may  have  execution  as  in  civil  cases ;  and 
if  the  money  can  not  be  made  on  execution,  the  court,  upon  a  showing  to  that 
effect,  must  set  aside  and  annul  the  entire  proceedings,  and  restore  possession 
of  the  property  to  the  defendant,  if  possession  has  been  taken  by  the  plaintiff. 

History:     Enacted  March  11,  1872. 


EMINENT  DOMAIN— DAMAGES— TO 
WHOM  PAID. 

1.  Construction  of  section. 

2.  Costs — Deposit  of  award. 

3,4.  Deposit  of   amount  assessed   for   dam- 
ages. 

5.  Non-payment  of  award — Annulment  of 
proceedings. 


6,  7.  Same — Bemedy. 
8.  Payment  to  be  made  to  true  owner. 
9, 10.  Same— Title  contingent. 
See,  ante.  S  1237  and  note. 

1.  CoBfltmction  of  aeetloa. — Under  above 
section,  such  preliminary  Judgrment  after 
the  expiration  of  thirty  days  becomes  sub- 
stantially a   personal  Judgrment  for  the  dl- 
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rect  payment  of  money,  and  execution  may 
issue  as  In  civil  cases. — Colusa  ft  H.  R.  Co. 
V.  Superior  Court,  SI  Cal.  App.  746,  161 
Pac.  1011. 

2.  Costa — Deposit  of  award  In  final  Judg- 
ment in  condemnation  proceedings  within 
thirty  days  does  not  cover  costs,  which  may 
be  allowed  or  not  in  the  discretion  of  court 
— City  of  Alameda  ▼.  Cohen,  138  Cal.  6,  7. 
66  Pac.  127. 


8.     Deposit  of  amovat  asseased  for  dam- 

I,  as  found  by  court  in  final  order  of 
condemnation  unappealed  from,  ik  conclu- 
sive upon  defendant. — City  of  Alameda  v. 
Cohen,  133  Cal.  6,  10,  65  Pac.  127;  Madera 
County  v.  Raymond  Granite  Co.,  139  CaL 
128,  72  Pac.  916. 
See  par.  2,  this  note. 

4.  Any  error  in  form  of  Judgment  as  be- 
ing in  personam  agrainst  the  city,  on  which 
an  execution  can  not  issue,  is  without  prej- 
udice to  defendant. — Madera  County  v.  Ray- 
mond Granite  Co.,  189  Cal.  128,  72  Pac.  916. 

6»  Noa-paymeat  of  award^Aaaalmeat  of 
proeeedlasa*  at  action  of  owner,  where 
award  Is  not  paid  into  court  within  thirty 
days   from   date   of   final  Judgment. — Glenn 


County  Y.  Johnston.  129  Cal.  404,  407.  CS 
Pac.  66;  Madera  County  v.  Raymond  Gr&n- 
1^  Co.,  189  Cal.  128,  183,  72  Pac.  915. 

6^  Same  Remedy  Is  by  ordinary  action. 
Owner  can  not  resort  to  summary  remedy 
of  motion  upon  aflidavit  unless  his  c&aa 
comes  within  some  provision  of  statute  to 
that  effect,  which  is  not  case  in  condemna,- 
tion  proceedings. — San  Diego  Land  ft  Town 
Co.  V.  Neale,  78  Cal.  80,  83.  20  Pac.  380. 

7.  Diatlagaiahlaipt  In  matter  of  Bryan. 
66  Cal.  376.  4  Pac.  t04;  Neale  v.  Superior 
Court,  77  Cal.  28,  18  Pac.  790. 

8.  Paymeat  to  be  made  to  trae  owner  of 

land  condemned  for  railroad  purposes,  al- 
though trespasser  was  in  possession  at  time 
of  damages,  who  had  filed  his  claim  for 
damages,  where  such  owner  recovers  poa- 
session  before  payment  is  made. — Rooney 
V.  Sacramento  Valley  R.  Co.,  6  CaL  639,  641. 

9.  Same— Title  eoatlairent*  e.  g.,  depend- 
ent upon  confirmation  of  a  Mexican  srrant 
by  United  States,  the  location  of  which 
may  be  changed,  the  money  should  be 
paid  into  court. — San  Francisco  ft  San  Jose 
R.  Co.  V.  Mahoney,  29  Cal.  112,  119. 

1<K  DIstiaKalahedi  Fox  V.  Western  Pac 
R.  Co.,  ^1  Cal.  688,  648. 


§1263.  FINAL  OBDEB  OF  CONDEMNATION,  WHAT  TO  CONTAIN. 
WHEN  FILED,  TITLE  VESTS.  When  payments  have  been  made  and  the 
bond  given,  if  the  plaintiff  elects  to  give  one,  as  required  by  the  last  two  sec- 
tions, the  court  must  mak^  a  final  order  of  condemnation,  which  must  describe 
the  property  condemned  and  the  purposes  of  such  condemnation.  A  copy  of 
the  order  must  be  filed  in  the  office  of  the  recorder  of  the  county,  and  there- 
upon the  property  described  therein  shall  vest  in  the  plaintiff  for  the  purposes 

therein  specified. 

History:     Enacted  March  11,  1872. 

EMINENT  DOMAIN— PINAL  ORDER  OF 
CONDEMNATION. 

1.  Contents  of  order  of  condemnation. 

2.  Copy   of   order   must   be   filed   in   re- 

corder's office. 

3.  Interest  on  judgment. 

4-  7.  Final  order  of  condemnation. 

8- 11.  Same — Authority  to  make  final  order 
of  condemnation  depends  upon  proof 
that  the  money  has  been  paid. 

12.  Same — Same — No  bond  is  required. 

13- 16.  Same — Description. 

17- 19.  Same — Making  of  final  decree  without 
notice. 

20,21.  Same — Takes  eflFect,  when. 

22.  Recital,  in  final  order,  of  payment  of 
damage  money. 

23-  25.  Vesting  of  title. 

See,  ante,  §  1237  and  note. 


1.    CoBtenta  of  order  of  coBdemaatlon. — 

In  a  condemnation  proceeding^  the  court  in 
making    Its    interlocutory    Judgment    prop- 
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erly  refused  to  reserve  the  action  for  fur- 
ther orders  covering  the  matter  of  taxes 
and  assessments  accruing  subsequent  to  the 
commencement  of  the  action. — City  of  Los 
Angeles  v.  Los  Angeles  Pac  Co.,  81  Cal. 
App.  100,  159  Pac.  992. 

a.  Copy  of  order  mniit  be  filed  ta  re- 
corder's ofllce  of  county  where  land  Is  sit- 
uated, and  thereupon  title  vests  in  plaintiff 
for  purposes  specified. — City  of  Alameda  ▼. 
Cohen,  133  Cal.  5.  7,  66  Pac.  127. 

3.  Interest  on  JndsneBt. — There  is  no 
provision  that  Judgment  shall  require  pay- 
ment of  interest  from  date  of  verdict  on 
amount  found  by  Jury,  or  payment  of  costs, 
before  final  order  of  condemnation. — San 
Francisco  A  San  Jose  Valley  R.  Co.  v.  Levi- 
ston,  134  Cal.  412.  416,  66  Pac.  473. 

Aa  to  interest  on  ^amaces  in  cases  wlier« 
order  has  been  nuide  letting  plalnttiT  Into 
possession,  see,  ante,   1 1249  and  note. 

4.  Final  order  of  condemnation  is  an  or- 
der after  Judgment  and  is  not  the  final 
Judgment  mentioned  In  section  1251,  ante. 
— Glenn   County   v.   Johnston,   129   Cal.    404, 
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408,  409,  68  Pac.  66;  City  of  IjOB  Angeles  v. 
Pomeroy.  132  Cal.  840,  841,  64  Pac.  477. 

5.  After  payment  has  been  made  court 
must  make  a  final  order  of  condemnation. 

City  of  Alameda  v.  Cohen,   133   Cal.   6,   7, 

65  Pac.  187. 

6.  Until  assessment  of  damages  and 
benefits,  adjudication  of  compensation,  and 
payment,  or  tender  of  compensation,  owner 
can  not  be  deprived  of  land,  and  any  Judg- 
ment of  condemnation  rendered  against  him 
would  be  illegal  and  void.— Butte  County  v. 
Boydston,  64  Cal.  110,  112,  29  Pac.  611. 

7.  Final  order  is  not  void  by  reason  of 
fact  that  money  paid  into  court  for  defend- 
ant was  thereafter  deposited  by  clerk  with 
county  treasurer  subject  to  the  order  of 
the  court,  and  not  subject  to  order  of  de- 
fendant. Such  deposit  by  clerk  with  treas- 
urer is  made  under  section  2104,  post,  and 
is  not  ground  for  objection  that  deposit 
with  clerk  was  not  kept  good.— City  of  Los 
Angeles  v.  Pomeroy,  183  Cal.  629,  632,  65 
Pac.  1049. 

8.  Same— ^wtliority  to  make  final  order 
of  condemaatlon  depends  npon  proof  that 
the  money  hmm  been  paid  into  court,  or  to 
clerk,  which  Is  Its  equivalent— San  Luis 
Obispo  County  v.  Simas,  1  Cal.  App.  176,  181, 
81  Pac.  972. 

9.  Only  condition  imposed  is  payment  of 
••the  sum  of  money  assessed"  within  thirty 
days  after  final  Judgment,"  and  that  "when 
payments  have  been  made,"  etc.,  a  final  or- 
der of  condemnation  shall  be  rendered, 
which  seems  to  exclude  the  idea  of  any 
other  condition  than  the  one  specified  being 
proper. — San  Francisco  &  San  Jose  Valley 
R.  Co.  v.  Leviston,  134  Cal.  412,  416,  66  Pac. 
478. 

10.  Court  has  no  power  to  make  final  or- 
der of  condemnation  until  after  Judgment  of 
condemnation.— Madera  County  v.  Raymond 
Granite  Co..  189  Cal.  128,  131,  72  Pac.  916. 

11.  It  is  competent  for  the  legislature 
to  fix  the  mode  of  condemnation,  the  method 
by  which  the  damages  to  individuals  shall 
be  determined,  and  the  proceedings  for  their 
recovery.— lancoln  v.  Colusa  County,  28  CaL 
663.  667. 

la.  Same— Same  — No  bond  is  rcqnired 
before  making  such  final  order  other  than 
in  those  cases  mentioned  in  subdivision  6 
of  section  1248,  ante. — San  Luis  Obispo 
County  V.  Simas,  1  Cal.  App.  176.  181,  81 
Pac.  972. 

18.  Same— Deaerlption  may  be  aided  by 
map  attached  to  complaint  and  referred  to 
In  Judgrment. — Madera  County  v.  Raymond 
Granite  Co.,  189  Cal.  128,  129,  78  Pac.  916. 

14.  The  Judgment  must  be  so  far  cer- 
tain as  that  the  parties,  and  any  ministerial 
officer  who  may  be  called  on  to  enforce  the 
Judgment,  may  know  what  land  is  to  be 
taken  and  paid  for. — California  Cent.  R.  Co. 
V.  Hooper,  76  Cal.  404,  418,  18  Pac.  699;  San 
Francisco  &  San  Jose  Valley  R.  Co.  ▼. 
Gould,  122  Cal.  601.  608.  66  Paa  411. 


15.  If  surveyor  could,  with  description 
and  accompanying  map.  have  no  difficulty  in 
definitely  locating  road  (land  condemned) 
description  is  sufficient. — Madera  County 
V.  Raymond  Granite  Co.,  139  Cal.  128,  134, 
72  Pac.  915. 

16.  Judgment  containing  such  descrip- 
tion that  if  surveyor  were  to  take  It  and 
go  upon  land  it  would  be  impossible  for  him 
to  locate  the  line  of  the  road  between  two 
ergineers'  stations  there  named,  or  if  these 
were  destroyed  he  could  only  determine 
that  the  right  of  way  entered  defencfant's 
land  somewhere  on  the  northwest  side  and 
left  it  somewhere  on  the  east  side  is  in- 
sufficient.— San  Francisco  &  San  Jose  Val- 
ley R.  Co.  v.  Gould,  122  Cal.  601,  604,  66 
Pac.  411. 

As  to  description  required  la  complaint, 
see,  ante,   §  1244  and   note. 

17.  Same— Makinip  of  final  decree  with- 
ont  notice  and  opportunity  to  defendants 
to  be  heard  is  error,  but  such  decree  is  not 
void.  But  where  bill  of  exceptions  con^ 
cedes  payment,  such  error  can  not  be  held 
prejudicial. — San  Luis  Obispo  County,  v. 
Simas,   1  Cal.  App.   175,   181.  81  Pac.   972. 

18.  If  final  order  is  entered  without  no- 
tice to  appellant,  record  should  so  show  if 
it  is  desired  to  urge  that  fact  on  appeal. — 
Madera  County  v.  Raymond  Granite  Co.. 
139  Cal.  128,  131.  72  Pac.  915. 

19.  Refusal  of  court  to  hear  read  affida- 
vits on  file  in  opposition  to  granting  final 
order  of  condemnation,  although  an  irregu- 
larity, will  not  be  ground  for  reversal  on 
appeal  where  objections  urged  by  affidavits 
were  Insufficient. — City  of  Los  Angeles  v. 
Pomeroy,  133  Cal.  629,  531,  65  Pac.  1049. 

ao.  Same— Takes  effect,  when. — Order  of 
condemnation  takes  effect  when  entered, 
and  nunc  pro  tunc  clause  attempting  to  give 
it  effect  as  of  date  of  final  Judgment  will 
be  disregarded. — Madera  County  v.  Ray- 
mond Granite  Co..  139  Cal.  128,  131.  72  Pac. 
916. 

21.  Where  Judgment  of  condemnation 
was  made  on  March  11,  and  filed  March  12, 
and  final  order  of  condemnation  was  made 
and  entered  on  May  23  for  and  as  of  date 
March  11,  1902,  court  held  that  if  trial 
court  had  power  to  make  nunc  pro  tunc  or- 
der it  would  be  presumed  that  it  did  not 
take  effect  until  after  Judgment  was  en- 
tered.— ^Madera  County  v.  Raymond  Granite 
Co.,  139  Cal.   128,  130,  131,  72  Pac.  915. 

22.  Recital,  in  final  order,  of  payment  of 
damage  money,  is  conclusive  on  appeal  on 
Judgment-roll  alone. — Madera  County  v. 
Raymond  Granite  Co..  139  Cal.  128.  181,  72 
Pac.  916. 

23.  Testing  of  titles— The  right  to  Uke 
on  the  terms  adjudicated — which  is  a  com- 
pulsory statutory  sale — accrues  from  the 
legal  proceedings,  the  petition,  the  report, 
the  confirmation;  then  the  price  becomes 
fixed.  But  no  right  of  entry — much  less  a 
title — accrues  so  far.     The  party  condemn- 
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Iner.  the  representative  of  a  state,  is  then  in 
a  condition  to  become  a  purchaser:  the 
other  party  is  in  a  situation  of  a  vendor 
making^  an  agrreement  of  sale  on  condition 
precedent,  but  retaininir  his  title  and  pos- 
session until  payment. — Bensley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  307.  316. 

24.     Title  does  not  vest  in  plaintiff  until 
flnal    order    of   condemnation    is   made    and 


recorded. — Callahan  v.  Dunn,  78  Cal.  J66, 
368.  20  Pac.  737;  Pool  v.  Butler,  141  Cal.  46, 
50,  74   Pac.  444. 

25.  Where  there  is  no  payment,  and  no 
final  order  of  condemnation,  and  plaintilT 
corporation  is  dissolved  after  final  judge- 
ment of  condemnation,  title  can  never  paas. 
— Callahan  ▼.  Dunn,  78  CaL  366,  369,  20  Pac 
737. 


§  1254.    PUTTINO  PLAINTIFF  IN  POSSESSION.    At  any  time  after  trial 

ft 

and  judgment  entered  or  pending  an  appeal  from  the  judgment  to  the  supreme 
court,  whenever  the  plaintiff  shall  have  paid  into  court,  for  the  defendant,  the 
full  amount  of  the  judgment,  and  such  further  sum  as  may  be  required  by  the 
court  as  a  fund  to  pay  any  further  damages  and  costs  that  may  be  recovered  in 
said  proceeding,  as  well  as  all  damages  that  may  be  sustained  by  the  defendant, 
if,  for  any  cause,  the  property  shall  not  be  finally  taken  for  public  use,  the 
superior  court  in  which  the  proceeding  was  tried  may,  upon  notice  of  not  less 
than  ten  days,  authorize  the  plaintiff,  if  already  in  possession,  to  continue 
therein,  and  if  not,  then  to  take  possession  of  and  use  the  property  during  the 
pendency  of  and  until  the  final  conclusion  of  the  litigation,  and  may,  if  neces- 
sary, stay  all  actions  and  proceedings  against  the  plaintiff  on  account  thereof. 

[Pajonent  to  defendant  of  money  paid  in — ^Duly  of  court]  The  defendant, 
who  is  entitled  to  the  money  paid  into  court  for  him  upon  any  judgment,  shall 
be  entitled  to  demand  and  receive  the  same  at  any  time  thereafter  upon  obtain- 
ing an  order  therefor  from  the  court. 

It  shall  be  the  duty  of  the  court,  or  a  judge  thereof,  upon  application  being 
made  by  such  defendant,  to  order  and  direct  that  the  money  so  paid  into  court 
for  him  be  delivered  to  him  upon  his  filing  a  satisfaction  of  the  judgment,  or 
upon  his  filing  a  receipt  therefor,  and  an  abandonment  of  all  defenses  to  the 
action  or  proceeding,  except  as  to  the  amount  of  damages  that  he  may  be 
entitled  to  in  the  event  that  a  new  trial  shall  be  granted. 

[Abandonment  of  defense.]  A  payment  to  a  defendant,  as  aforesaid,  shall 
be  held  to  be  an  abandonment  by  such  defendant  of  all  defenses  interposed  by 
him,  excepting  his  claim  for  greater  compensation.  In  ascertaining  the  amount 
to  be  paid  into  court,  the  court  shall  take  care  that  the  same  be  sufficient  and 
adequate. 

[Payment  into  court  does  not  discharge  plaintiff.]  The  payment  of  the 
money  into  court,  as  hereinbefore  provided  for,  shall  not  discharge  the  plain- 
tiff from  liability  to  keep  the  said  fund  full  and  without  diminution ;  but  sticfa 
money  shall  be  and  remain,  as  to  all  accidents,  defalcations,  or  other  contin- 
gencies (as  between  the  parties  to  the  proceedings),  at  the  risk  of  the  plaintiff, 
and  shall  so  remain  until  the  amount  of  the  compensation  or  damages  is  finally 
settled  by  judicial  determination,  and  until  the  court  awards  the  money,  or 
such  part  thereof  as  shall  be  determined  upon,  to  the  defendant,  and  until  he  is 
authorized  or  required  by  rule  of  court  to  take  it.  If,  for  any  reason,  the  money 
shall  at  any  time  be  lost,  or  otherwise  abstracted  or  withdrawn,  through  no 
fault  of  the  defendant,  the  court  shall  require  the  plaintiff  to  make  and  keep 
the  sum  good  at  all  times  until  the  litigation  is  finally  brought  to  an  end,  and 
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until  paid  over  or  made  payable  to  the  defendant  by  order  of  court,  as  above 
provided,  and  until  such  time  or  times  the  county  clerk  shall  be  deemed  to  be 
the  custodian  of  the  money,  and  shall  be  liable  to  the  plaintiff  upon  his  official 
bond  for  the  same,  or  any  part  thereof,  in  case  it  be  for  any  reason  lost  or 
otherwise  abstracted  or  withdrawn. 

The  court  may  order  the  money  to  be  deposited  in  the  state  treasury,  and  in 
such  case  it  shall  be  the  duty  of  the  state  treasurer  to  receive  all  such  moneys, 
duly  receipt  for,  and  to  safely  keep  the  same  in  a  special  fund,  to  be  entered 
on  his  books  as  a  condemnation  fund  for  such  purpose,  and  for  such  duty  he 
shall  be  liable  to  the  plaintiff  upon  his  official  bond. 

The  state  treaevrer  shall  pay  out  such  money  so  deposited  in  such  manner 
and  at  such  times  as  the  court  or  a  judge  thereof  may,  by  order  or  decree, 
direct.  In  all  cases  where  a  new  trial  has  been  granted  upon  the  application 
of  the  defendant,  and  he  has  failed  upon  such  trial  to  obtain  greater  compen- 
sation than  was  allowed  him  upon  the  first  trial,  the  costs  of  such  new  trial 
shall  be  taxed  against  him. 

History:  Eiiiaeted  March  11,  1872;  amendment  approyed  April  1, 
1878,  Code  Amdts.  1877-8,  p.  108;  April  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  119;  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  186; 
March  9,  1903,  Stats,  and  Amdts.  1903,  p.  109. 


EMINENT  DOMAIN  — PUTTING  PLAIN- 
TIBT  IN  POSSESSION. 

1«  Abandonment  of  defenses — Plaintiff's 
right  to  property  confirmed. 

2.  Adequate  fund — In  eustody  of  agent 

of  public. 

3.  Appeal — ^Defenses   not   abandoned — Is 

refusal  of  deposit. 

4.  Same — On  compensation  alone — Judg- 

ment not  vacated. 

5.  Compensation — Ascertained  by  jury — 

Unless  waived. 

6.  Same — To  owner  of  land  not  taken. 

7.  Same — Without  respect  to  benefits. 

8.  Condemned  land  subject  to  tax — ^Duty 

of  owner  to  pay  tax. 

9.  Constitutionality  of  section. 

10.  Counsel  fees — Not  allowed  in  general 

judgment  for  defendant. 

11.  Damages  —  Averred,     property     not 

taken. 

12.  Same — Award  not  enforced — No  pos- 

session. 

13.  Demand  upon  principal  unnecessary — 

In  suit  against  sureties. 

14.  Deposit  accepted — ^Defense  abandoned, 

conditionally. 

16.  Same — Same — Plaintiff  may  occupy. 

16.  Same  —  Need  not  be  made  —  Pending 

motion  and  appeal. 

17.  Mandamus    for    possession    denied  — 

After  appeal  from  order. 

18.  Money — Ordered  paid  by   treasurer — 

Need  not  be  brought  into  court. 

10.  Occupation  during  proceedings  a  tak- 
ing. 
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20.  Order  ex  parte   dissolving  injunction 
invalid. 

21.  Orders  in  proceedings  subject  to   be 
modified. 

22.  Owner  not  compensated  until  he  can 
take  the  deposit. 

23.  Same — Out  of  possession,  has  ordinary, 
not  summary,  remedy. 

24.  Plaintiff  not  bound  to  take  the  land. 

25.  Possession  —  In    plaintiff,    court    may 
legalize  but  not  eject. 

26.  Same^Not   given   until  compensation 
paid. 

27.  Proceeding  —  Abandoned,    money    not 
accepted. 

28.  Same — Adersary    subject    to    constitu- 
tion. 

29.  Same — Has  no  element  of  contract. 

30.  Property  taken  and  used — If  deposit 
adequate. 

31.  Provision — Allowing  possession  on  pay- 
ment— Constitutional. 

32.  Same — For  costs,  not  unconstitutional. 

33.  Same  —  For   possession   without   com- 
pensation. 

34.  Same  —  Touching    bond  —  Unconstitu- 
tional. 

35,36.  Provisions  of  constitution,  article  I, 
section  14 — Not  in  conflict  with  fed- 
eral constitution. 

37.  Right — In  land  does  not  vest  upon  de- 

I>08it. 

38.  Same — To  deposit — Vesting  coincident. 

39.  Bight  of  way—Conditions  alike  to  all* 

40.  Section   consistent   with   section   2104^ 
post. 
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41.  Stay  of  proceedings,  exceptions  to. 

42.  Taking  before  order  prevented — ^Resto- 

ration compelled. 

43.  Title  in  land  upon — Bind  order  of  con- 

demnation. 

44.  Undertaking — Appeal — Order    of    pos- 

session. 

45.  Same — No  recovery  unless  accepted  as 

payment. 

46,47.  Same — Is  not  adequate  compensation. 

See,  ante,  1 1237  and  note. 

1.  Abandonment  of  defenses -«  PlnlntllPa 
rflffbt  to  propertT  eonflrmed. — The  aban- 
donment by  defendant  of  all  defenses,  except 
her  claim  for  grreater  compensation,  con- 
firmed plaintifTs  right  to  the  property,  and 
estopped  her  from  denying  that  right,  and 
the  plaintiff  is  equally  estopped  to  say  that 
the  money  received  by  the  defendant  la  not 
hers. — Los  Angeles,  Pasadena  &  G.  R.  Co.  v. 
Rumpp.  104  Cal.  20.  2K.  S7  Pac.  859. 

a.  Adequate  fund— In  cvstody  of  asent 
of  pvbUe. — ^When  property  is  taken  by  a 
private  corporation,  which,  although  for 
this  purpose  it  is  regarded  as  the  agent  of 
the  state,  appropriates  it  as  vrell  for  the 
benefit  and  profit  of  the  members  of  the  cor- 
poration as  for  public  use,  it  is  at  least 
essential  that  an  adequate  fund  (in  the 
custody  of  an  agent  of  the  public  other 
than  the  corporation  or  its  ofUcers)  be  pro- 
vided, from  which  the  owner  of  the  prop- 
erty can  certainly  obtain  compensation, — 
Sanborn  v.  Belden,  61  Cal.  266,  268;  Stein- 
hart  V.  Superior  Court,  187  Cal.  676,  578, 
59  L.  R.  A.  404,  70  Pac.  629. 

3.  Appeal-»Def eases  not  abandoned  —  Is 
refusal  of  deposit* — ^In  an  action  to  con- 
demn land  for  a  ferry  landing,  the  court 
gave  Judgment  to  plaintiff  who  deposited 
the  amount  required.  Defendants  did  not 
accept  the  money  but  perfected  an  appeal, 
and  did  not  abandon  all  defenses  except 
for  greater  compensation,  and  could  not 
demand  nor  obtain  the  money  until  the  ap- 
peal should  be  determined.  The  court  had 
no  power,  under  the  circumstances,  to  make 
the  requisite  order  for  the  payment  of  the 
money,  the  judgment  having  been  sus- 
pended by  the  appeal,  which  was  a  refusal 
to  accept  the  money,  or  to  treat  the  Judg- 
ment as  a  final  determination  of  the  rights 
of  the  parties,  though  it  was  in  form  final. 
—Pool  T.  Butler,  141  Cal.  46,  48,  74  Pac. 
444. 

4.  Same— On  compensation  alone  Jndg« 
mcnt  not  vacated. — ^An  appeal  by  defend- 
ant upon  the  sole  question  whether  she 
was  entitled  to  "greater  compensation," 
and,  If  so,  how  much  additional  compensa- 
tion she  was  entitled  to,  does  not  vacate  the 
Judgment. — ^Los  Angeles,  Pasadena  &  G.  R. 
Co.  V.  Rumpp,  104   Cal.   20,   25,  37   Pac.    859. 

5.  Compensation— Ascertained  by  Jnry^ 
Unless  waived^ — In  a  case  to  condemn  a 
right  of  way,  which  can  not  be  appropriated 
until  full  compensation  therefor  be  made  in 


money  or  ascertained  and  paid  into  court 
for  the  owner,  and  this  compensation  must 
be  ascertained  by  Jury,  unless  a  lury  is 
waived  as  in  other  cases. — Steinhart  ▼.  Su- 
perior Court.  1S7  CaL  575,  579.  59  Lk  R.  A. 
404.  70  Pac.  629. 

6^    Same— >To  owner  of  land  mot  tnkem^ — 

If  the  proceeding  shall  ultimately  fail  and 
the  land  for  any  cause  shall  not  be  taken 
for  public  use,  the  provision  of  above  section 
secures  to  the  owner  compensation  for  the 
use  of  the  land  and  for  waste  committed 
upon  it  whilst  the  corporation  was  in  the 
possession. — Davis  ▼.  San  Lforenzo  R.  Co.,  47 
Cal.  517,  520. 


7.  Same— l¥ltbont   respect   to   be»eflts^— 

Where  evidence  had  been  received  tending 
to  show  that  the  construction  of  the  road 
would  be  a  benefit  to  the  remainder  of  the 
land,  but  the  court  in  its  instructions  to  the 
Jury  expressly  charged  that  "the  compen- 
sation to  be  awarded  the  owner  must  be 
ascertained  without  respect  to  any  benefits 
that  would  accrue  to  the  remainder  of  the 
land  from  the  building  of  the  road/'  this 
was  an  instruction  to  disregard  all  testi- 
mony tending  to  show  benefits  resulting  to 
the  remaining  land,  including  that  asked 
to  be  stricken  out,  and  was  sufficient  to  re- 
move any  prejudice  to  the  defendant  from 
the  refusal  to  strike  out. — ^Los  Angeles, 
Pasadena  &  6.  R.  Co.  v.  Rumpp,  104  Cal. 
20.  28.  37  Pac.  859. 

8.  Condemned  land  snbiect  to  tnx-^Dnty 
of  owner  to  pay  tax. — In  a  case  where  a 
municipal  water  district  condemned  cer- 
tain land,  and  pursuant  to  proceedings  had 
in  accordance  with  the  provisions  of  the 
above  section  was  let  Into  possession 
thereof  the  court  held  that  there  was  no 
obligation  on  the  part  of  the  former  owner 
to  pay  any  taxes  which  were  due  and  a  lien 
upon  the  land,  but  not  at  the  time  delin- 
quent.— Municipal  Water  District  ▼.  North 
Coast  Water  Company,  40  Cal.  App.  260.  ISO 
Pac.  620. 

9.  Constltntionality  of  section. — ^Thls  pro- 
vision is  constitutional. — Oakland  v.  Pacfflc 
Coast  Lumber  &  Mill  Co.,  172  Cal.  SS2.  156 
Pac.  468. 

10.  Counsel  fees^Not  allowed  In  seaeral 
JndgnMcnt  for  defendant. — There  is  no  law 
that  allows  counsel  fees  in  a  general  Judg- 
ment for  a  defendant  in  a  proceeding  for 
condemnation. — Coburn  v.  Townsend,  103 
Cal.  233,  236,  37  Pac.  202. 

11.  Dantases  —  Averred,  property  sot 
taken. — A  recovery  can  not  be  had  for  the 
damages  sustained  by  the  preliminary  tak- 
ing, where  such  damages  are  not  averred, 
and  where  the  only  damages  mentioned  in 
the  undertaking  are  such  as  may  be  sus- 
tained *'if,  for  any  cause,  the  said  described 
property,  or  any  of  it.  shall  not  be  finally 
taken,"  and  it  is  not  averred  that  the  prop- 
erty was  not  so  finally  taken,  nor  that  by 
reason  thereof  the  plaintiff  has  sustained 
any  damage. — ^Vilhac  v.  Stockton  &  L  R* 
Co.,  53  Cal.  208,  212. 
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1&  Ssmei— Award  aot  enforced  ■  No  poa- 
lion.^ — Justice  requires  that  where  pos- 
session has  not  been  taken,  and  the  pur- 
pose for  which  condemnation  was  sought 
lias  been  abandoned,  that  the  award  of 
dsxnasres  should  not  be  enforced,  especially 
irhere  the  defendants  have  prevented,  for 
an  unreasonable  time,  the  accomplishment 
of  the  purpose. — Pool  v.  Butler,  141  CaL  46, 
64.  74  Pac.  444. 

IS.  Denaad  upon  priscipal  vsnecessary 
—la  salt  aKainiit  ■nretlesw — In  an  action 
against  defendants  as  sureties  in  an  under- 
taking srlven  under  above  section  in  a  pro- 
ceediner  in  eminent  domain,  wherein  the 
condition  was  that  the  sureties  **under- 
take,  promise,  and  agree  that  the  plaintiffs 
in  this  case  shall  and  will  pay  all  such 
damages  or  compensation  as  may  be 
awarded  to  defendants,  or  either  of  them, 
.  .  .  if  for  any  cause  such  land  shall  not 
be  Anally  taken  for  public  use,  or  in  default 
thereof  we  will  pay  the  same/'  etc.,  there 
is  no  need  of  an  averment  or  proof  of  a 
demand  upon  the  principal  named  in  the 
undertaking. — Coburn  v.  Brooks.  78  Cal. 
443.  444,  448,  21  Pac.  2;  Pieper  v.  Peers,  98 
CaL  42,  43,  32  Pac.  700;  Treweek  v.  Howard. 
105  Cal.  434,  441,  39  Pac.  40;  Pierce  V.  Merrill, 
128  Cal.  464,  469.  79  Am.  St.  Rep.  60,  61  Pac. 
64;  Carpenter  v.  Furrey,  128  Cal. '665,  668, 
61  Pac.  369;  BoUes  v.  Bird.  12  Colo.  App.  78, 
64  Pac.  403. 


14.  Deposit  accepted—  Defease  abaa« 
doned,  condltlonallT. — The  amount  of  money 
awarded  by  the  Jury  as  compensation  for 
the  land  taken,  and  also  that  awarded  for 
damages  to  the  land  not  taken,  was  paid 
into  court  for  the  plaintiff,  and  accepted  by 
defendant  upon  the  following  terms:  "And 
I  hereby  abandon  all  defense  to  this  action, 
except  as  to  the  amount  of  damages  that  I 
may  be  entitled  to  in  the  event  that  a  new 
trial  shall  be  granted  herein,"  signed  by  the 
defendant  and  his  attorneys  of  record,  and 
such  proceeding  is  in  accordance  with  the 
provisions  of  above  section. — San  Jose  A 
Alameda  R.  Co.  v.  Mayne.  88  Cal.  566,  667. 
23  Pac.  622. 

10.     Same— Saate— Pis  iatilf  may  accapy^ — 

Where   the   payment    of    the   condemnation 

money  by  the  plaintiff  was  not  accompanied'     lone  R.  Co.,  63  Cal.  208;  Callahan  v.  Dunn.  78 


pending  the  appeal  by  defendant,  it  is  clear 
that  plaintiff  is  not  bound  to  pay  or  deposit 
the  damages  assessed  upon  the  trial;  and  it 
is  equally  clear,  by  the  motion  and  the  ap- 
peal, that  the  defendants  refused  to  ac- 
cept payment,  at  least  until  they  have  ex- 
hausted all  their  resources  to  defeat  the 
condemnation,  and  during  all  that  time 
the  plaintiffs  have  a  right  to  abandon  the 
.enterprise  and  refuse  to  pay  the  compen- 
sation assessed  by  the  court. — Pool  v.  But- 
ler. 141  CaL  46.  49,  74  Pac.  444. 

17.  Maadamvs  for  possemioa  dealed-* 
After  appeal  from  order. — If  the  corporation 
is  in  possession  of  property  as  trespasser 
without  any  authority,  owners  may  proceed 
against  it  by  an  ordinary  action  to  recover 
possession;  but  having  elected  to  proceed 
through  the  instrumentality  of  an  order  re- 
quiring delivery  of  possession,  from  which 
an  appeal  lies,  they  subject  themselves  to 
the  condition  of  such  appeal. — Neale  v.  Su- 
perior Court,  77  Cal.  28,  30,  18  Pac.  790;  San 
Diego.  Land  &  Town  Co.  v.  Neale.  78  Cal. 
80,  83,  20  Pac.  380. 

18.  Money— 4>rdered  paid  by  treasurer^ 
Need  not  be  bronsbt  into  court* — ^Where 
the  court,  in  the  final  Judgment,  ordered 
that  a  county  treasurer  forthwith  pay  the 
money  to  the  defendants,  and  "that  this  be 
his  warrant  therefor,"  and  there  is  no  pre- 
tense that  the  money  was  not  In  the  county 
treasury,  and  the  defendants  could  not  have 
immediately  taken  it.  it  is  apparent  that 
they  would  not  have  received  the  money 
under  any  circumstances,  and,  these  being 
the  facts,  the  Judgment  should  not  be  re- 
versed on  the  technical  point  that  the 
money — quite  a  large  sum — was  not  actu- 
ally carried  from  the  treasurer's  room  to 
the  court-room. — City  of  Los  Angeles  v. 
Pomeroy.  133  Cal.  629,  633.  66  Pac.  1049. 

19.  Occnpstloa  dnrlair  proceediairs  a  tak- 
iaiT. — The  occupation  of  land  by  a  corpora- 
tion for  its  own  purposes  pending  the  pro- 
ceedings for  condemnation,  is  a  taking  of 
private  property  for  public  use  within  the 
meaning  of  the  constitution. — Davis  v.  San 
Liorenzo.  47  Cal.  617.  623;  San  Mateo  Water 
Works  v.  Sharpstein,  60  Cal.  284;  Sanborn 
V,  Belden.  61  Cal.  266;  Vilhac  v.  Stockton  & 


by  a  motion  for  a  new  trial  or  notice  of 
appeal,  or  other  objection  to  the  amount 
found  by  the  Jury,  and  upon  such  payment 
it  took  possession  of  the  land  condemned, 
under  the  statute  the  defendant  received  the 
money  without  prejudice  to  any  proceeding 
authorized  by  it  to  recover  greater  com- 
pensation, but  under  a  condition  that  plain- 
tiff's right  to  occupy  the  land  shall  not  be 
questioned.  Upon  such  payment  plaintiff 
acquired  a  vested  right  in  the  property 
and  the  defendant  a  vested  right  in  the 
compensation. — Los  Angeles,  Pasadena  &  G. 
R.  Co.  V.  Rumpp.  104  Cal.  20,  25,  37  Pac.  859. 

!••  Tamr  Tfrrd  aot  be  made— >PeadlBS 
MOtioa  aad  appeal. — Pending  a  motion  for 
a    new    trial    by    a    defendant,    and.    later 


Cal.  366.  370.  20  Pac.  787;  Steinhart  v.  Su- 
perior Court,  137  Cal.  676,  679,  69  L..  R.  A. 
404.  70  Pac.  629. 

20.  Order  ex  parte  dimmQlriug  inJaactioB, 
isTalld^^ — In  an  action  to  condemn  land  to 
extent  of  easement  thereon  for  purpose  of 
conveying  water  over  same,  and  to  con- 
demn water  In  the  stream  for  public 
use,  and  also  for  permission  during  pen- 
dency of  action  to  continue  in  possession  of 
land  sought  to  be  condemned,  the  district 
court  had  no  authority  to  make  ex  parte 
order  dissolving  injunction  granted  by 
county  Judge  against  further  trespass  and 
authorizing  continuance  in  possession  upon 
giving  bond  under  above  section. — ^Loomis 
V.  Andrews,  49  Cal.  239,  240. 
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21.  Ordem  In  proceeding  subject  to  be 
modifled. — An  order  authoriziner  the  plain- 
tilts  to  take  possession  of  and  use  the  lands 
durlner  the  pendency  of  the  proceedinsrs  and 
until  their  conclusion  was  incidental  to  the 
proceedingrs  and  interlocutory  in  its  char- 
acter, and  during  the  pendency  of  the  pro- 
ceedlngrs  was  subject  to  be  modifled  or  va- 
cated altoerether  by  the  court,  as  the 
circumstances  from  time  to  time  appearing 
mifiTht  seem  to  require.  This  is  the  greneral 
rule  as  to  such  orders  entered  In  the  prog- 
ress of  a  cause  in  court,  and  there  is  no 
principle  of  law  which  excepts  proceeding 
taken  in  the  exercise  of  the  power  of 
eminent  domain  from  the  operation  of  the 
ireneral  rule  in  this  respect. — Templeton  v. 
District  Court,  47  Cal.  70,  71;  People  v.  Dis- 
trict Court,  11  Colo.  147,  150,  17  Pac.  298. 

22.  Oinrner  not  compenMited  «ntll  he  can 
take  the  deposit. — Compensation  is  not  made 
to  the  owner  by  paylner  into  court  a  sum 
of  money  before  the  damage  has  been  Judi- 
cially determined,  and  when  the  property- 
owner  can  not  take  the  money,  surely  he 
is  not  compensated  until  he  may  take  the 
money.  It  is  not  paid  into  court  for  him 
until  he  can  take  it. — Steinhart  v.  Superior 
Court,  137  Cal.  676.  679,  70  Pac.  629;  Pool 
V.  Butler,  141  Cal.  46,  61.  74  Pac.  444. 

25.  Same— Ont  of  possession,  has  ordi- 
nary, not  sammary,  remedy^ — Owner  of  land 
whereon  the  plaintiff  in  proceedings  in 
eminent  domain  has  entered  without  author- 
ity and  without  pay  or  deposit  in  court  of 
the  amount  awarded,  the  defendant  is  to  be 
left  to  his  ordinary  remedy  by  action,  and 
can  not  resort  to  the  summary  one  of  a  mo- 
tion upon  affidavits  for  an  order  requiring 
plaintiff  to  restore  possession,  unless  the 
case  comes  within  some  provisions  of  stat- 
ute to  that  effect. — San  Diego  Land  &  Town 
Co.  V.  Neale,  78  Cal.  80.  82,  20  Pac.  380. 

24.     Plalntiir  not  bovnd  to  take  the  land. 

— A  plaintiff  seeking  to  condemn  land  for 
public  use  does  not  by  bringing  the  action 
to  condemn  bind  himself  to  take  the  land 
and  pay  the  compensation  fixed  by  the 
court  or  Jury,  since  it  may  be  so  great  as 
to  make  the  proposed  use  impossible,  or  the 
delay  in  obtaining  the  right  to  use  the  land 
for  the  purpose  Intended  may  permit  another 
to  acquire  a  competitive  use  of  other  lands 
for  the  same  purpose,  and  thus  make  his 
use  undesirable,  even  if  the  compensation 
were  reasonable. — Pool  v.  Butler,  141  Cal. 
46.  49,  74  Pac.  444. 

26.  Possession —« In  plaintiff*  eonrt  may 
legalise  bat  not  eject. — There  can  be  no 
doubt  that  plaintiff  had  no  right  to  flood 
defendants'  land  before  payment  or  deposit. 
Above  section  provides  that  after  a  proper 
deposit  the  court  may  authorize  the  plain- 
tiff, if  already  in  possession,  to  continue 
therein,  which  means  merely  that  upon  cer- 
tain conditions,  the  court  may  anticipate  its 
flnal  action,  so  far  as  to  authorize  or  legal- 
ize a  possession  pending  the  litigation.  It 
does  not  expressly  provide  that  the  plain- 


tiff may  be  ejected  from  a  possession  taJcen 
independently  of  the  eminent  domain  pro- 
ceedings, or  be  required  to  tear  dowiti  valu- 
able improvements  which  may  have  t>een 
previously  made  thereto,  and  contains  no 
such  implication. — San  Diego  Land  db  Town 
Co.  V.  Neale,  78  Cal.  80,  81,  20  Pac.  S80. 


Sanne^Brot  stven- nntil  contpeMnatloa 
pald« — To  hold  that  possession  of  land  may 
be  given  to  a  person  seeking  to  acquire  a 
right  of  way  by  condemnation,  during-  the 
pendency  of  the  proceeding  and  before  the 
amount  of  compensation  has  been  deter- 
mined and  paid  to  the  owner  or  Into  court 
for  him,  would  be  to  hold  that  this  so-called 
temporary  possession  is  not  a  taking  of  pri- 
vate property  for  public  use.  But  both  on 
authority  and  reason  it  is  so. — Steinhart  v. 
Superior  Court,  137  CaL  676.  679,  59  L.  R.  A. 
404.  70  Pac.  629. 

27.  Proceeding -« Abandoned,  money  not 
accepted^ — ^Where  plaintiff  made  the  deposit 
required  under  above  section,  and  defendant 
not  having  accepted  the  money,  perfected  an 
appeal  without  abandoning  all  defenses  ex- 
cept for  greater  compensation,  plaintiff  has 
a  right  to  abandon  the  proceeding  and  de- 
cline to  take  the  land  at  any  time  before 
the  defendants  are  willing  to  receive  the 
deposit.  ,or  are  in  a  position  to  demand  it. — 
Pool  V.  Butler,  141  Cal.   46,  49,  74  Pac.  444. 


^Advemary  snfeject  to  eoasti* 
tntlon* — ^Proceeding  In  eminent  domain  is  an 
adversary  proceeding  wherein  the  state  ap- 
propriates the  use  of  the  land  to  the  pub- 
lic, subject  only  to  the  requirement  of  the 
constitution  that  the  land  shall  not  be 
taken  or  damaged  for  public  use  without 
Just  compensation  having  been  first  made  or 
paid  into  court  for  the  owner. — Pool  v.  But- 
ler, 141  CaL  46,  49,  74  Pac  444. 


29.     Sani4 


— The  owner  of  the  land  sought  to  be  ap- 
propriated to  a  public  use  may  voluntarily 
agree  with  the  plaintiff,  the  agent  of  the 
state,  as  to  price,  and  convey  It  to  the  per- 
son or  corporation  who  may  desire  it  for 
a  public  use,  but  in  a  proceeding  under  the 
statute  there  is  no  element  of  contract.— 
Pool  V.  Butler.  141  Cal.  46.  49.  74  Pac.   444. 

80.  Property  taken  and  need — If  deposit 
adequate.^ — The  f  ramers  of  above  section  and 
of  article  I,  section  14  of  the  constitution 
evidently  had  in  view  the  delays  incident 
to  condemnation  proceedings,  and  the  nec- 
essity in  many  cases  of  allowing  property 
to  be  taken  and  used  for  a  public  use  dur- 
ing the  progress  of  the  litigation,  provided 
an  adequate  fund  to  fully  reimburse  the 
landowner  was  first  paid  into  court. — Spring 
Valley  Water  Works  v.  Drinkhouse,  96  Cal. 
220,  223,  30  Pac.  218. 

31.  Provision  —  Allowing  possession  on 
payment— Constitntlonal. — The  provision  of 
above  section  that  upon  payment  of  the 
sums  therein  Indicated  the  court  "may  au- 
thorize the  plaintiff,  if  already  In  posses- 
sion, to  continue  therein,  and  if  not,  then  to 
take  possession  and  use  the  property  durlnsr 
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the  pendency  of  and  until  the  final  conclu- 
sion of  the  litigration,"  is  not  violative  of 
any  provision  of  the  constitution,  but  di- 
rectly In  line  with  that  instrument  wherein 
it  treats  of  such  matters. — Spring  Valley 
Water  Works  v.  Drinkhouse,  96  Cal.  220, 
223.  30  Pac.  218. 

32.  S«me«>For  costs,  not  ancoiistltw- 
tlonal^ — After  providins:  for  an  appeal  to 
the  supreme  court  in  condemnation  pro- 
ceeding, further  provides:  "In  all  cases 
where  a  new  trial  has  been  granted  upon 
the  application  of  the  defendant,  and  he  has 
failed  upon  such  trial  to  obtain  a  greater 
compensation  than  was  allowed  him  upon 
the  first  trial,  the  costs  of  such  new  trial 
shall  be  taxed  against  him,"  such  provision 
is  not  unconstitutional- — Los  Angeles,  Pasa- 
dena ft  6.  R.  Co.  V.  Rumpp.  104  Cal.  20,  22, 
S7  Pac.  859. 

as.  Saaie  For  poaseosioa  nvltliont  eom- 
pensatloitw — The  provisions  of  the  code  and 
of  the  statute  which  preceded  the  code, 
under  which  orders  for  possession  are  made 
in  condemnation  proceedings  without  first 
requiring  compensation  to  be  paid  therefor, 
are  unconstitutional. — Coburn  v.  Townsend. 
103  Cal.  233,  23K.  37  Pac.  202;  Steinhart  v. 
Superior  Court,  137  Cal.  575,  579,  59  L.  R.  A. 
404.  70  Pac.  629. 

84.  SaJBC  ^  Tonchtas  bond  — -  IXneoBstltii- 
ttonmh — A  bond  given  under  above  section  in 
condemnation  proceedings  is  to  secure  a 
statutory  privilege  upon  conditions  to  its 
enjoyment  imposed  by  the  statute;  but  the 
privilege  is  a  constitutional  privilege,  which 
can  not  be  conferred  by  statute,  and  the 
bond  is  therefore  wholly  without  consider- 
ation and  void. — Coburn  v.  Townsend,  103 
Cal.  238,  235,  37  Pac.  202;  Shaughnessy  v. 
American  8.  Co.,  138  Cal.  543,  544,  69  Pac. 
250,  71  Pac.  701. 

S6.  Provlsioas  of  eoastltution,  aitlele  I. 
nectioB  14 — ^Not  in  conflict  with  federal  coa- 
otitattoa. — The  provisions  of  article  I,  sec- 
tion 14  of  the  constitution  for  taking  pri- 
vate property  for  public  use  are  not  in 
conflict  with  the  fourteenth  amendment  of 
the  federal  constitution,  and  are  but  limi- 
tations upon  the  power  of  the  legislature. 
— Steinhart  v.  Superior  Court,  137  Cal.  575, 
679,  59  U  R.  A.  404,  70  Pac.  629. 

86.  The  provisions  of  article  I,  section 
14  of  the  constitution  do  not  require  the 
passage  of  any  laws  upon  the  subject,  but 
state  the  conditions  upon  which  the  legis- 
lature may  authorise  the  taking  of  private 
property  for  public  use.  If  capable  of  two 
constructions,  one  of  which  would  cause 
a  conflict  with  the  federal  constitution,  the 
other  must  be  adopted. — Steinhart  v.  Supe- 
rior Court,  137  Cal.  575,  579,  59  L.  R.  A-  404, 
70  Pac.  629. 

37.  RlKht— la  laad  does  aot  vest  apoa  de- 
P^^lt. — The  right  of  the  defendants  to  the 
land  or  the  easement  therein  does  not  vest 
In  the  plaintiff  by  the  deposit  with  the  clerk 
of  the  court.  The  deposit  is  only  a  tehder, 
and  in  such  cases  the  money  tendered  does 


not  vest  in  the  person  to  whom  it  Is  ten- 
dered unless  it  is  accepted. — Pool  v.  Butler, 
141  Cal.  46,  50,  74  Pac.  444. 

8S.  Same  — «  To  deposit  —  Vcstla^  colacl- 
deat. — The  vesting  of  title  to  the  deposit  in 
the  defendants  is  coincident  with  the  right 
.to  the  land  or  its  use  under  the  Judgment 
which  has  been  stayed  and  suspended  by 
an  appeal,  during  which  time  the  court  is 
powerless  to  enforce  it.  Nor  can  the  de- 
fendants say:  "The  right  to  the  money  is 
vested  in  us,  but  you  shall  not  have  the 
land.'*— Pool  v.  Butler,  141  Cal.  46.  50,  74 
Pac.  444. 

39.  Risht  of  way— CoadltioBB  alike  to  all. 

— Construed  with  the  fourteenth  amendment 
of  the  federal  constitution,  it  would  seem 
that  the  condition  which  the  constitution, 
article  I,  section  14  expressly  imposes  upon 
the  legislature  in  granting  the  right  to  pri- 
vate corporations  to  acquire  a  right  of  way 
under  the  power  of  eminent  domain  must 
apply  to  all  other  persons. — Steinhart  v. 
Superior  Court,  137  Cal.  575,  579,  59  L..  R.  A. 
404.  70  Pac.  629. 

40.  Sectioa  coaslsteat  with  sectioa  2104» 
post« — Section  2104,  post,  which  provides 
that  "whenever  moneys  are  paid  into  or  de- 
posited in  court  the  same  shall  be  delivered 
to  the  clerk  in  person  or  to  such  of  his 
deputies  as  shall  be  specially  authorized 
by  his  appointment,  in  writing,  to  receive 
the  same;  he  must,  unless  otherwise  di- 
rected by  law.  deposit  it  with  the  county 
treasurer,  to  be  held  by  him  subject  to  the 
order  of  the  court."  This  seems  to  be  a 
general  provision  applicable  in  all  cases, 
and  is  not  inconsistent  with  above  section, 
which  provides  that  where,  in  a  condem- 
nation suit,  the  plaintiff  may  be  authorised 
to  take  possession  of  the  premises  Involved 
before  trial,  upon  the  payment  into  court 
of  a  sum  of  money  to  be  fixed  by  the  Judge, 
the  court  "may"  order  that  money  to  be 
deposited  in  the  state  treasury. — City  of 
Los  Angeles  v.  Pomeroy.  183  Cal.  529,  532. 
65  Pac.  1049. 

41.  Stay  of  proceedia^e,  exceptioas  to. — 

Above  section  must  be  taken  as  creating  an 
addition  to  the  class  of  cases  heretofore 
constituting  exceptions  to  the  general  stay 
of  proceedings  provided  by  section  941. 
ante. — San  Luis  Obispo  County  v.  Slmas,  1 
Cal.  App.  175,  181,  81  Pac.  972. 

42.  Taking  before  order  prevcatcd^Res* 
toratlon  compelled.  —  Superior  court  in 
which  the  proceeding  for  condemnation  is 
brought  has  full  Jurisdiction  to  prevent  the 
plaintiff  or  any  one  claiming  under  it  from 
taking  possession  of  the  land  sought  to  be 
condemned,  until  order  for  such  taking 
possession  has  been  made  by  said  court.  If 
possession  has  been  taken  In  advance  of 
such  order  by  the  court,  allowing  plaintiff 
to  take  possession,  the  superior  court  has 
power  to  cause  the  possession  restored  to 
defendant. — In  matter  of  Bryan.  65  Cal.  875. 
376,  4  Pac.  804;  Neale  v.  Superior  Court.  77 
Cal.   28.  29,  18  Pac.  790;  San  Diego  Land  ft 
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Town  Co.  ▼.  Neale,  78  CaL  80,  83.  20  Pao. 

380. 

48.  Title  lA  land  vpoa — ^Blnda  order  of 
eoademnatloa. — The  title  to  the  land  does 
not  vest  in  the  plalntlflP  until  "the  final 
order  of  condemnation"  Is  made  by  the 
court,  and  a  copy  of  the  order  filed  in  the 
office  of  the  county  recorder,  "and  there- 
upon the  property  described  therein  shall 
vest  in  the  plaintiff  for  the  purpose  therein 
specified." — Pool  v.  Butler,  141  Cal.  46,  60, 
74  Pac.  444. 


44.  UttdertaklBs — ^Appeal — Order  of  poa- 
•eiMloa. — ^An  undertaking  on  appeal  from  an 
order  requiringr  delivery  of  possession  of 
real  property  stays  the  execution  of  the 
order.  The  very  object  of  the  undertakingr 
is  to  secure  the  person  in  whose  favor  the 
Judgrment  or  order  is  made  for  the  damages 
which  he  may  sustain  by  the  delay. — ^Neale 
V.  Superior  Court,  77  Cal.  28,  29,  18  Pac.  790. 

45.  Sam^— No  recovery  «aleaB  accepted 
as  payment. — On  an  undertakings,  for  the 
Just  compensation  to  which  plaintiff  would 
be  entitled,  upon  the  taking:  of  the  prop- 
erty, no  recovery  can  be  had,  unless  it  is 
alleged  that  plaintiff  accepted  the  under- 
takingr  in  lieu  of  the  payment  to  which  he 
is  entitled,  upon  final  taking:  of  the  prop- 


erty, and  that  the  property  was  taken,  and 
the  amount  of  compensation  to  which  he  is 
entitled. — ^Vilhac  v.  Stockton  A  lone  R.  Co^ 
53  Cal.  208,  212. 

46.  Saaic— la  not  adeqaatc  rampraa«tiow 

— Wise  policy  and  sound  constitutional  prin- 
ciples require  the  supreme  court  to  hold 
that  a  bond  executed  by  sureties  who  may 
be  supposed  to  be,  or  who  in  fact  may  bo 
responsible  when  the '  preliminary  order  is 
made,  does  not  constitute  a  certain  and 
adequate  compensation. — Sanborn  ▼.  Belden. 
61  Cal.  266,  269;  Vilhac  v.  Stockton  A  lone 
R.  Co.,  63  Cal.  208.  212;  Cobum  v.  Town- 
send.  103  CaL  233,  238.  87  Pac  202. 

47.  The  undertakingr  for  paying:  compen- 
sation iriven  under  above  section  is  void  as 
not  constituting:  Just  compensation  In  the 
sense  of  article  I,  section  8  of  the  consti- 
tution for  the  taking  of  property  upon  the 
preliminary  order  of  the  court — ^Vilhac  v. 
Stockton  A  lone  R.  Co..  63  Cal.  208,  211; 
Callahan  v.  Dunn,  78  Cal.  366.  370.  20  Pac 
737;  People  v.  Munroe,  100  CaL  664,  670.  37 
Am.  St.  Rep.  327,  24  L*.  R  A.  33.  36  Pac. 
326;  Cobum  v.  Townsend,  103  CaL  233.  235. 
37  Pac.  202;  Steinhart  v.  Superior  Court,  137 
Cal.  575,  578,  59  Ll  R  A.  404.  70  Pac.  629. 
See  Davis  v.  San  Lorenso  R.  Co.,  47  Cal.  517, 
520. 


§1255.    COSTS   KAT   BE   ALLOWED,   APPORTIONMENT  THEREOF. 

Costs  may  be  allowed  or  not,  and  if  allowed,  may  be  apportioned  between  the 

parties  on  the  same  or  adverse  sides,  in  the  discretion  of  the  court. 

History:  E<nacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  196,  held  unconstitu- 
tional, see  history,  §  5  ante. 


EMINENT  DOMAIN— COSTS. 

1.  Apportionment  of  costs — Improper  in 

action  in  eminent  domain. 

2.  Bill  of  costs — ^Most  be  presented  by  de- 

fendant. 

3.  Same — Prima  facie  eyidence. 

4.  Construction — Constitution   1879,  krti- 

cle  I,  section  14. 

6-  7.  Costs  in  eminent  domain  proceedings 
— Construction. 

8,9.  Same — Must  be  paid  party  seeking  to 
condemn. 

10.  Same — To   require   defendant  to   pay 

any  portion  of  the  costs,  unjust. 

11.  Cost  of  transcript. 

12.  Counsel  fees. 

13, 14.  Discretion  of  court — ^Limited. 

15.  Payment  or  tieposit  of  award— Costs 
not  included. 

See,  ante,  5  1237  and  note. 

1.  ApportlonmeBt  of  coata— Improper  la 
aetloa  la  eminent  domain,  and  order  will  be 
reversed  and  trial  court  directed  to  award 
the  owner  full  costs  claimed  by  him  and  not 
disputed    as    containing    improper    items. — 


City,  etc..  San  Francisco  ▼.  Collins,  SS  CaL 
259,  262,  83  Pac.  66. 
See  pars.  8-10,  this  note. 

a.  Bill  of  eoata — ^Mv«t  be  presented  bx 
defendant  in  order  to  have  same  allowed; 
simple  appeal  on  Judgment-roll  will  not  be 
sufficient  to  secure  defendant  his  costs. — 
Alameda  County  v.  Crocker,  126  Cal.  101. 
106,  57  Pac.  766;  Madera  County  v.  Ray- 
mond Granite  Co.,  133  CaL  128,  136.  72 
Pac.  916. 


8.  Same— Prima  facie  evidence  that  the 
items  thereof  have  been  necessarily  In- 
curred by  defendant;  when  not  objected  to 
because  of  improper  items,  it  is  conclusive. 
— City,  etc.,  San  Francisco  v.  Collins,  98  CaL 
259,  33  Pac.  56. 

4.  Gonatractlon— ^onatitvtlon  1879,  arti- 
cle !•  aectlon  14  limits  this  section  so  tha*^ 
the  court  is  without  power  to  apportion 
costs  between  the  parties. — City,  etc..  San 
Francisco  v.  Collins,  98  Cal.  269.  262.  S3  Pac. 
66.  See  San  Diegro  Land  &  Town  Co.  v. 
Neale.  88  Cal.  50,  25  Pac.  977;  Los  Angeles, 
Pasadena  &  Q.  R.  Co.  v.  Rumpp,  104  CaL  20, 
28.  87  Pac  859. 

8.  Coata  In  eminent  domain  proceedlaca 
— ^IJonatmctlon. — There  may  be  some  ground 
to  doubt  whether  the  costs  herein  provided 
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'Were  intended  to  apply  to  costB  other  than 
tliose  incurred  in  the  trial  court. — City  of 
O&lcland  V.  Pacific  Coast  Lumber  A  Mill  Co., 
172    CaL  S32.  166  Pac.  468. 

€.  The  prevaillngr  party,  in  an  eminent 
domain  proceeding,  will  be  allowed  his 
oosts  on  appeal  under  section  1027,  ante. — 
City  of  Oakland  v.  Pacific  Coast  Lumber  & 
Mill  Co.,  172  Cal.  332,  156  Pac.  468. 

7.  Where,  however,  an  appeal  is  taken 
lyy  the  owner,  and  his  appeal  is  entirely  un- 
successful, the  respondent  is  entitled  to  re- 
cover his  costs  on  appeal,  and  such  constitu- 
tional provision  is  not  thereby  violated. — 
City  of  Oakland  v.  Pacific  Coast  Lumber  & 
Mill  Co..  172  Cal.  332,  166  Pac.  468. 


&     Sam^— Moat  be  paid  by  party  aeektns 
to    condemn  land;  and  it  is  a  proper  exer- 
cise of  discretion  to  require  such  party  to 
pay  the  costs  not  only  of  the  condemnation 
trial,  but  also  the  costs  of  an  appeal  by  the 
owner   from    an    order    awarding:    the    con- 
demning:  party   a   new   trial,   althougrh    the 
order  is  affirmed. — San  Diegro  Land  A  Town 
Co.  v.  Neale,  88  Cal.  50,  68,  26  Pac.  977.     See 
City,  etc.,  San  Francisco  v.  Collins,  98  Cal. 
259,    262,    38    Pac.    66;    Alameda    County    v. 
Crocker,  125  Cal.  101,  106,  57  Pac.  766;  Cal- 
issa  Parrot  M.   &  S.  Co.  v.  Anaconda  C.  M. 
Co.,  104  Fed.  514,  616. 

9.  This  rule  has  been  held  not  to  apply 
to  a  second  trial  when  the  owner  appeals 
and  fails  to  recover  a  grreater  amount  of 
damages  than  was  awarded  in  the  first  trial. 
— Los  Angeles,  Pasadena  &  Q.  R.  Co.  v. 
Rumpp,  104  Cal.  20,  23,  37  Pac.  859. 

10.  Same— To  require  the  defendant  to 
pay  any  portion  of  the  eoata  necessarily  in- 
curred in  the  trial  of  the  issues  on  his  part, 
or  any  portion  of  the  costs  of  the  plaintiff, 
would      reduce      the      just      compensation 


awarded  by  the  Jury  by  a  sum  equal  to  the 
amount  thus  paid  for  costs. — City,  etc.,  San 
Francisco  v.  Collins,  98  Cal.  259,  262,  33  Pac. 
56. 

11.  Coat  of  tranacrlpt  of  testimony  fur- 
nished to  party  by  official  reporter  during: 
progrress  of  trial  is  not  proper  item  in  cost 
bill,  where  it  was  furnished  by  private  ar- 
rangrement  with  reporter. — City  of  Los  An- 
geles V.  Pomeroy,  124  Cal.  597,  647,  57  Pac. 
585. 

12.  Covnaol  feoa  can  not  be  recovered  as 
part  of  compensation  or  damagres. — San  Jose 
&  Alameda  R.  Co.  v.  Mayne,  88  Cal.  666,  668, 
23  Pac.  622. 

18.  Dlaeretloa  of  covrt— Limited  to  de- 
termination of  what  are  proper  items  and 
what  are  improper  items  of  cost,  aa  in  other 
cases. — City,  etc.,  San  Francisco  ▼.  Collins, 
98  Cal.  259,  33  Pac.  66. 

14.  An  absolute  discretion  to  grrant  or 
refuse  costs  is  announced  in  an  opinion  by 
the  court  in  City  of  Alameda  v.  Cohen,  133 
Cal.  5,  7,  66  Pac.  127,  without  argument  and 
without  citation  of  any  authority.  No  ref- 
erence is  made  to  City,  etc.,  San  Francisco 
V.  Collins  (see  pars.  8,  13,  this  note), 
wherein  the  opposite  conclusion  is  arrived 
at  in  a  well-reasoned  opinion,  nor  to  Los 
Angeles,  Pasadena  &  G.  R.  Co.  v.  Rumpp. 
104  CqL  20,  23,  87  Pac.  869,  where  former 
decision  is  recogrnized  but  distinguished.  It 
is  further  to  be  noted  that  holding  is  an 
obiter  interjection,  although  duly  head- 
noted  as  an  affirmative  decision  by  the  re- 
porter. See  also  loose  remarks  by  Chipman, 
C,  in  Madera  County  v.  Raymond  Granite 
Co.,  139  Cal.  128,  136,  72  Pac.  916. 

16*  Payment  or  deposit  of  award— Coots 
not  Incladed  in  the  requirement  of  the  stat- 
ute.— City  of  Alameda  v.  Cohen,  133  Cal.  6, 
7,  66  Pac.  127. 


§  1255a.  ABANDONMENT  OF  CONDEMNATION  PROOEEDINOS.  Plain- 
tiff  may  abandon  the  proceedings  at  any  time  after  filing  the  complaint  and 
before  the  expiration  of  thirty  days  after  final  judgment,  by  serving  on  defend- 
ant and  filing  in  court  a  written  notice  of  such  abandonment;  and  failure  to 
comply  with  section  one  thousand  two  hundred  and  fifty-one  of  this  code  shall 
constitute  an  implied  abandonment  of  the  proceeding.  Upon  such  abandonment, 
express  or  implied,  on  motion  of  defendant,  a  judgment  shall  be  entered  dis- 
missing the  proceeding  and  awarding  the  defendant  his  costs  and  disburse- 
ments, which  shall  include  all  necessary  expenses  incurred  in  preparing  for 
trial  and  reasonable  attorney  fees.  These  costs  and  disbursements,  including 
expenses  and  attorney  fees,  may  be  claimed  in  and  by  a  cost  bill,  to  be  pre- 
pared, served,  filed  and  taxed  as  in  civil  actions ;  provided  that  said  costs  and 
disbursements  shall  not  include  expenses  incurred  in  preparing  for  trial  where 
the  said  action  is  dismissed  forty  days  prior  to  the  time  set  for  the  trial  of  the 
said  action. 

History:     Enactment  approved  March  17,  1911,  Stats,  and  Amdts* 
1911,  p.  377. 
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EMINENT  DOMAIN  —  ABANDONMENT 
OP  CONDEMNATION  PROCEEDINGS. 

1.  As  to  eonstitutionalitj  of  section. 

2.  Attorney's  fees  as  eosts. 

3.  Costs  which  will  not  be  allowed. 

4.  Dismissal  of  proceedings — Entry  by  clerk. 

5.  Motion  to  amend  description  of  land  so  as 

to  exclude  a  portion — Denial  error. 

6.  Street-Opening  Act  of  1903 — Abandonment 

of  proceedings — Attorney's  fees. 

See.  ante,  1 1287  and  note. 

1.  Aa    to    conatltntlOMalltsr    of    •eetlon* — 

That  part  of  this  section  authorizing:  the 
payment  of  attorney  fees  does  not  violate 
the  fourteenth  amendment  of  the  federal 
constitution,  nor  the  provisions  of  the  state 
constitution  requiring  that  laws  of  a  greneral 
nature  shall  be  uniform  in  their  operation 
and  prohibltingr  the  passage  of  special  laws. 
— City  of  Sacramento  v.  Swanston,  29  Cal. 
App.  212,  165  Pac.  101;  Silver  Lake  Power 
&  Irr.  Co.  v.  City  of  Los  Angeles,  32  Cal. 
App.  12S.  162  Pac.  432. 

2.  Attorney'*  fee*  ••  eoiit*. — Where  the 
plaintiff  in  an  action  of  eminent  domain, 
abandoned  by  it  after  issue  Joined  and  be- 
fore trial,  files  its  notice  of  motion  to  have 
the  costs  awarded  to  the  defendant  taxed, 
by  striking  from  the  cost  bill  the  item  of 
reasonable  attorney  fees,  and  specifies  as 
the  sole  ground  for  the  motion  that  the 
item  is  ''unlawful  and  not  properly  taxable 
as  costs,"  it  is  error  to  require  the  defend- 
ant upon  the  hearing  of  the  motion  to  pro- 
duce further  evidence  in  support  of  the  fact 
established  by  his  afllldavit  that  the  attorney 
fee  claimed  is  proper  and  reasonable  in 
amount  for  the  services  performed. — Mojave 
&  B.  R.  Co.  V.  Cuddeback,  28  Cal.  App.  439, 
162  Pac.  948. 

See  par.  6,  this  note. 

8.     Coatii    which    will    not    he    allowed* — 

The  defendant  in  such  an  action  is  not  en- 
titled to  have  taxed  as  costs  the  fee  paid  by 
him  to  the  clerk  of  the  district  court  of 
appeal  upon  the  filing  of  an  application  for 
a  writ  of  mandate  to  compel  the  trial  Judge 


to  try  the  case,  aa  such  proceeding:  wras  not 
an  action  or  proceeding  against  the  plain- 
tiff, or  for  which  costs  could  be  claimed  or 
taxed  against  it. — ^Mojave  &  B.  R.  Co.  v. 
Cuddeback,   28  Cal.    App.   489,   162    Pac.    943. 

4.  Dtnmtoaal  of  proeeedta^a  Emtry  by 
eierlu — ^Where  the  plaintiflt  in  an  &ction  in 
eminent  domain  proposes  to  abandon  his 
action,  the  clerk  has  no  authority  to  en- 
ter the  dismissal  of  the  action  at  the  writ- 
ten request  of  the  plaintiff,  as  provided  by 
subdivision  1  of  section  681,  ante,  but  such 
an  action  can  only  be  dismissed  upon  appli- 
cation made  therefor  to  the  court  by  the 
defendant  as  provided  by  above  section  of 
such  code. — Silver  Lake  Power  &  Irr.  Co.  v. 
City  of  Los  Angeles,  82  Cal.  App.  123,  1S2 
Pac.  482. 


Si     Motion  to   amend  deaeriptlon    •£  land 
•o  mm  to  exelnde  a  portion— Oenlnl  crror.i — 

Under  the  provision  of  the  above  aection  a 
person  seeking  to  condemn  land  under  the 
power  of  eminent  domain  has  the  uncondi- 
tional right  to  abandon  the  proceedings  at 
any  time  during  the  trial  or  even  after 
Judgment;  hence  where  the  applicant  in  a 
condemnation  proceeding  sought  to  amend 
the  description  of  the  property  involved  so 
as  to  exclude  all  lands  lying  above  high- 
water  mark,  and  the  court  declined  to  per- 
mit the  amendment  of  the  order  denying  the 
application  to  amend  was  erroneous. — Tolo 
Water  &  Power  Co.  v.  Edmands.  —  Cal 
App.  — ,  196  Pac.  463. 


«.  Street -Opening  Act  of  1908 — Abi 
ment  of  proceedings  Attorney's  fees* — ^Un- 
der the  provision  of  section  14  of  the  Street- 
Opening  Act  of  1903,  as  amended  in  1911 
that  if  the  proceedings  to  condemn  and  take 
land  for  street  purposes  be  abandoned  or 
the  action  dismissed  "no  attorney's  fees 
shall  be  awarded  the  defendant  or  either  or 
any  of  them"  for  contrary  to  the  limitations 
prescribed  by  the  constitution  and  for  that 
reason  may  not  be  enforced. — City  of  Los 
Angeles  v.  Cllne,  40  Cal.  App.  487.  181  Pac 
78. 


As  to  attorney's  fees 

this  note. 


as  costs*  see  par,  2, 


§  1256.  RULES  OF  PBACTIOE.  Except  as  otherwise  provided  in  this  title, 
the  provisions  of  part  two  of  this  code  are  applicable  to  and  constitute  the 
rules  of  practice  in  the  proceedings  mentioned  in  this  title. 

History:     Enacted  March  11,  1872. 


EMINENT  DOMAIN— RULES  OF 
PRACTICE. 

3.  Construction  of  section. 

4.  Finding  of  jury — As  to  necessity  of  tak- 

ing, final. 

5.  Lis  pendens,  notice  of,  applicable. 

6.  Sections  394  and  1243,  ante,  brought  by 

construction  into  same  titie. 


See,  ante,  S  1237  and  note. 
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1.  Constmetlon  of  seetlon. — This  section 
ffives  the  right  to  a  Jury  trial  under  sec- 
tion 692,  ante. — ^Vallejo  &  Northern  R.  Co.  ▼. 
Reed  Orchard  Co..  169  Cal.  546.  147  Pac  238. 

2.  Except  those  relating  to  compensa- 
tion, the  issues  of  fact  in  a  condemnation 
suit  are  to  he  tried  hy  the  court,  and  that 
if  the  court  submits  them  to  a  Jury  it  Is 
nevertheless  required  to  make  findlns:s 
either  by  adopting  the  verdict  thereon  or 
by  making  findings  in  its  own  language.^ 


Tit.  VII.1 


NEW   TRIALS   AND   APPBALS. 
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Vallejo  &  Northern  R.  Co.  v.  Reed  Orchard 
Co..  169  Cal.  545,  147  Pac.  238. 

3.  Error  in  Instructions  in  a  condemna- 
tion suit  upon  other  issues  than  that  of 
compensation,  and  upon  which  the  court  it- 
self has  wei£:hed  the  evidence  and  made 
findings,  will  not  Justify  a  reversal,  unless 
upon  the  whole  case,  including:  the  evidence. 
It  is  found  that  substantial  injury  has  been 
caused  thereby,  or  a  miscarriage  of  Justice 
resulted. — ^ValleJo  &  Northern  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  545,  147  Pac.  238. 

4.  FiBdIiiK  of  Jury— Aa  to  neeesnity  of 
taking  for  public  use,  is  final;  court  has  no 
power  to  disregrard  finding  of  Jury  and 
inake  its  own  finding. — Wilmington  Canal  A 
Reservoir  Co.  v.  Dominguez,  50  Cal.  505, 
506;  Cummings  v.  Peters.  56  Cal.  593,  597. 

8.     Lis  peBdenn*  notice  of*  applicable. — The 

provision  of  section  409,  ante,  which  pro- 
vides w^ith  reference  to  notice  of  lis  pen- 
dens that  "from  the  time  of  filing  such  rec- 
ord only  shall  a  purchaser  or  encumbrancer 
of  the  property  affected  thereby  be  deemed 
to  have  constructive  notice  of  the  pendency 


of  the  action,"  applies  to  condemnation  pro- 
ceedings.— Roach  V.  Riverside  Water  Co., 
74  Cal.  26S,  265,  15  Pac.  776;  Drinkhouse  v. 
Spring  Valley  Water  Works.  87  Cal.  268. 
256.  25  Pac.  420. 


6.     Sections     SM.     and     IMS,     ante*     are 
brovsht  by  conatroctlon  Into  aame  title* — 

The  general  rule  that  proceedings  to  con- 
demn must  be  commenced  in  the  county 
where  the  property  is  situated  is  in  nowise 
impaired  by  giving  effect  to  the  special  and 
exceptional  provision  that  when  such  a  pro- 
ceeding has  been  commenced  by  a  county  or 
city  against  citizens  of  another  county,  the 
proceeding  must  on  demand  of  the  defend- 
ants be  transferred  to  a  county  other  than 
the  plaintiff  county  or  the  county  where 
the  plaintiff,  if  a  city,  is  situated.  If  sec- 
tions 894  and  1248,  ante,  were  in  the  same 
title,  there  could  be  no  doubt  of  this  con- 
struction, and  this  section  has  the  effect  of 
bringing  them  for  the  purpose  of  construc- 
tion into  the  same  title — "eminent  domain" 
(dis.  op.  Beatty,  C.  J.). — City  of  Santa  Rosa 
V.  Fountain  Water  Co.,  188  Cal.  579,  682, 
71  Pac.  1123,  1186. 


§  1257.    NEW  TRIALS  AND  APPEALS.    The  provisions  of  part  two  of  this 

code^  relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 

with  the  provisions  of  this  title,  apply  to  the  proceedings  mentioned  in  this 

title ;  provided,  that  upon  the  payment  of  the  sum  of  money  assessed,  and  upon 

the  execution  of  the  bond  to  build  the  fences  and  cattle-guards,  as  provided  in 

section  twelve  hundred  and  fifty-one,  the  plaintiff  shall  be  entitled  to  enter  into, 

improve,  and  hold  possession  of  the  property  sought  to  be  condemned  (if  not 

already  in  possession)  as  provided  in  section  twelve  hundred  and  fifty-four,  and 

devote  the  same  to  the  public  use  in  question ;  and  no  motion  for  new  trial  or 

appeal  shall,  after  such  payment  and  filing  of  such  bonds  as  aforesaid,  in  any 

manner  retard  the  contemplated  improvement.    Any  money  which  shall  have 

been  deposited,  as  provided  in  section  twelve  hundred  and  fifty-four,  may  be 

applied  to  the  payment  of  the  money  assessed,  and  the  remainder,  if  any  there 

be,  shall  be  returned  to  the  plaintiff. 

History:      BSnacted   March   11,   1872;    amendment   approved   April   1, 
1878,  Code  Amdts.  1877-8,  p.  109;   March  27,  1897,  Stats,  and  Amdts. 
1897,  p.  188:  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  195,  held  unconstitutional,  see  history,  §  5  ante;  amendment 
re-enacted  March  9,  1903,  Stats,  and  Amdts.  1903.  p.  110. 


EMINENT  DOMAIN— NEW  TRIALS  AND 

APPEALS. 

1.  Appeal  lies  from  judgment. 

2.  Same— By  ilefendant — Upon  question  of 

compensation. 

3.  Same — Judgment    on    appeal    by    peti- 

tioner. 
4  5.  Final  order  of  condemnation. 

6.  New  trial— Properly  granted,  when. 

7.  Special  proceeding — Action  for  condem- 

8.  Same — Appeal. 

9.  Same — "Party  aggrieved." 
10.  Undertaking. 
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See,  ante,  |  1237  and  note. 

1.  Appeal  lies  from  Jvdsmeiit  In  proceed- 
Ingr  to  condemn  lands  to  use  of  corporation. 
—Sacramento,  Placer  &  N.  R.  Co.  v.  Harlan! 
24  Cal.  384,  337;  San  Francisco  A  San 
Jose  R.  Co.  V.  Mahoney,  29  Cal.  112,  115. 

See  pars.  6-8,  this  note. 

^  Same— Br  defendant— Upon  qnestlon 
of  eompenaatlon  alone,  abandoning  all  other 

defenses,   does   not   vacate   the  judgment. 

Los  Angreles.  Pasadena  &  O.  R.  Co.  v.  Rumpp 
104  Cal.  20,  27,  37  Pac.  869. 

S-  Same— Jndgrnient  on  appeal  by  tke 
petitioner. — Where  more  than  one  tract  of 
land  is  affected,  may  reverse  aa  to  one  and 
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affirm  as  to  the  others. — Stockton  &  C.  R. 
Co.  V.  Galffianl.  49  Cal.  139,  140. 

4.  Fteal  order  of  coBdemnatlon  must  be 
considered  a  special  order  made  after  final 
judgrment,  from  which  an  appeal  must  be 
taken  within  sixty  days  after  its  entry. — 
California  So.  R.  Co.  v.  Southern  Pac.  R.  Co., 
67  CaL  59.  68.  7  Pac.  128. 

5.  Is  order  made  after  final  Judgment, 
and  Is  appealable.— City  of  Los  Angeles  v. 
Pomeroy,  182  Cal.  340,  341.  64  Pac.  477.  See 
Glenn  County  v.  Johnston,  129  Cal.  404,  408. 
409,  62  Pac.  66. 

6.  New     trUl  — Properly    sramted    wken 

the  decision  is  wrong:  upon  the  evidence. — 
Monterey  County  v.  Cushlngr.  88  Cal.  607, 
610,  611,  28  Pac.  700. 

7.  Special  proceeding—Action  for  con- 
demnation la,  from  final  Judgrment  in  which 


an  appeal  may  be  taken. — ^People  ▼.  Pfeiffer, 
69  Cal.  89,  90. 

8.  Same  Appeal  In  proceeding:  for  con- 
demnation may  be  taken  by  party  Rg- 
g:rieved. — People  ▼.  Pfeiffer.  69  CaL  89.  90; 
Stockton  &  G.  R.  Co.  v.  Galg:iani,  49  Cal. 
139.  140. 

See  pars.  1-8,  this  note. 


•■  Same  — '*Part7  asKrleved''  means  a 
party  to  the  action  or  a  person  ag:gTieved 
thereby. — People  v.  Pfeiffer.  69  Cal.  89.  91. 
See  Adams  v.  Woods.  8  Cal.  806,  316. 

lOw  Vndertaklni:  for  three  hundred  dol- 
lars, provided  for  by  section  941,  ante, 
|2iven  on  appeal  from  final  order  of  condem- 
nation, stays  all  proceeding:8  in  court  below. 
— City  of  Los  Ang:eles  v.  Pomeroy.  132  Cal. 
840.  841,  64  Pac.  477. 


§1258.    WHEN   TITLE   TAKES  EFFECT,   AND   OONSTSUCTION   OF. 

With  relation  to  the  acts  passed  at  the  present  session  of  the  legislature,  this 
title  must  be  construed  in  the  same  manner  as  if  this  code  had  been  passed  on 
the  last  day  of  this  session,  and  from  and  after  the  time  this  code  takes  eflfect, 
all  laws  of  this  state  in  relation  to  the  taking  of  private  property  for  public 
uses  are  abolished,  and  all  proceedings  had  in  the  exercise  of  the  powers  of 
eminent  domain  must  conform  to  the  provisions  of  this  title. 

History:     Enacted  March  11,  1872. 

§  1269.  WHEN  TITLE  TAKES  EFFECT.  Title  seven  of  part  three  of  the 
Code  of  Civil  Procedure  of  the  state  of  California  (this  title)  shall  be  in  force 
and  effect  from  and  after  the  fourth  day  of  April,  one  thousand  eight  hundred 
and  seventy-two. 

History:     Added  April  1,  1872. 

§  1260.  CONSTBUCTION.  From  and  after  the  time  this  title  takes  effect 
it  must  be  construed  in  the  same  manner  as  it  would  be  were  sections  four  and 
seventeen  of  this  code  in  force  and  effect. 

History:     Added  April  1,  1872. 

§  1261.  PENDING  PROCEEDINGS  NOT  AFFECTED.  No  proceeding  to 
enforce  the  right  of  eminent  domain  commenced  before  this  title  takes  effect, 
is  affected  by  the  provisions  of  this  title. 

History:     Added  April  1,  1872. 

§  1262.  RULES  OF  PRACTICE.  Until  the  fif st  day  of  January,  one  thou- 
sand  eight  hundred  and  seventy-three,  at  twelve  o'clock  noon,  the  provisions 
of  sections  twelve  hundred  and  fifty-six  and  twelve  hundred  and  fifty-seven  of 
this  title  are  suspended,  and  until  then,  except  as  otherwise  provided  in  this 
title,  the  rules  of  pleading  and  practice  in  civil  actions  now  in  force  in  this 
state  are  applicable  to  the  proceedings  mentioned  in  this  title,  and  constitute 
the  rules  of  pleading  and  practice  therein. 

History:     Added  April  1,  1872. 
See.  ante.  S  1287  and  note. 
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Tit.  VU.]  EXCEPTIONS— PRBFBRENCB  OF  PROCEEDINGS.  §§  126S»  ia«4 

§  1263.    EXCEPTIONS.    Nothing  in  this  code  must  be  construed  to  abrogate 

or  repeal  any  statute  providing  for  the  taking  of  property  in  any  city  or  town 

for  street  purposes. 

History:     Added  April  1,  1872. 

See,  ante,  1 12S7  and  note. 

§  1264.  PBEFEBENCE  OF  PBOCEEDINOS  OVEB  OTHER  CIVIL  AC- 
TIONS. In  all  actions  brought  under  the  provisions  of  this  title,  to  enforce 
the  right  of  eminent  domain,  all  courts  wherein  such  actions  are  or  may  here- 
after be  pending,  shall  give  such  actions  preference  over  all  other  civil  actions 
therein,  in  the  matter  of  setting  the  same  for  hearing  or  trial,  and  in  hearing 
the  same,  to  the  end  that  all  such  actions  shall  be  quickly  heard  and  determined. 
History:    Enacted  March  16,  1903,  Stats,  and  Amdts.  1903,  p.  165. 


§1260  ESCHBATBD    KSfTATES^COMMBNCING    PROCfiEDlNGS.  [Pt.  Ill, 


[Title  VIII  of  Part  III  of  the  Code  of  Civil  Procedure  and  each  and  every  section  of  said 
Title  YIII  are  repeaUl,  and  a  new  Title  YIII  is  substitated  to  take  the  place  thereof  in 
said  Code  to  read  a«  follows:] 


TITLE  VIII. 

OP  ESCHEATED  ESTATES. 

1 1269.     Manner  of  commencing  proceedings  §  1272.    Proceedings  bj  persons  claiming  es- 
relative  to  escheated  estates.  cheated  estates. 

§  1269a.  Action  to  determine  state's  right  to  §  1272a.  Petition  showing  claim  to  state   de- 
escheated  property.  posited  with  state  treasurer. 

ft  1270.    Receiver  of  rents  and  profits  may  be  §  1273.    Unclaimed  bank  deposits  escheat   to 
appointed.  state. 

§  1271.     Appearance,     pleadings,     trial     and  §  1274.     Sale  of  escheated  property  by  board 
judgment.  of  controL 

§  1274a.  Disposition  of  unclaimed  property. 

§1269.  HANNEB  OF  COMMENOINO  PROCEEDINOS  BELATIVE  TO 
ESCHEATED  ESTATES.  At  any  time  after  two  years  after  the  death  of  any 
decedent,  leaving  property  to  which  the  state  is  entitled  by  reason  of  its  hav- 
ing escheated  to  the  state,  the  attorney-general  shall  commence  a  proceeding 
on  behalf  of  the  state  in  the  superior  court  for  Sacramento  county  to  have  it 
adjudged  that  the  state  is  so  entitled.  Such  action  shall  be  commenced  by 
filing  a  petition,  which  shall  be  treated  as  the  information  elsewhere  referred  to 
in  this  title. 

[Description  of  property.]  There  shall  be  set  forth  in  such  petition  a  descrij)- 
tion  of  the  property,  the  name  of  the  person  last  possessed  thereof,  the  name 
of  the  person,  if  any,  claiming  such  property,  or  any  portion  thereof,  and  the 
facts  and  circumstances  by  virtue  of  which  it  is  claimed  the  property  has 
escheated. 

[Order  to  appear.]  Upon  the  filing  of  such  petition,  the  court  must  make  an 
order  requiring  all  persons  interested  in  the  estate  to  appear  and  show  cause,  if 
any  they  have,  within  sixty  days  from  the  date  of  the  order,  why  such  estate 
should  not  vest  in  the  state.  Such  order  must  be  published  at  least  once  a 
week  for  four  successive  weeks  in  a  newspaper  published  in  said  county  of 
Sacramento,  the  last  publication  to  be  at  least  ten  days  prior  to  the  date  set  for 
the  hearing.  Upon  the  completion  of  the  publication  of  such  order  the  court 
shall  have  full  and  complete  jurisdiction  over  the  [e]  state,  the  property,  and 
the  person  of  everyone  having  or  claiming  any  interest  in  the  said  property, 
and  shall  have  full  and  complete  jurisdiction  to  hear  and  determine  the  issues 
therein,  and  render  the  appropriate  judgment  thereon. 

[If  proceedings  for  admumtration  have  been  instituted.]  If  proceedings  for 
the  administration  of  such  estate  have  been  instituted,  a  copy  of  such  order 
must  be  filed  with  the  papers  in  such  estate  in  the  office  of  the  county  clerk 
where  such  proceedings  were  had.  If  proceedings  for  the  administration  of  any 
estate  of  any  such  decedent  have  been  instituted  and  none  of  the  persons 
entitled  to  succeed  thereto  have  appeared  and  made  claim  to  such  property,  or 
any  portion  thereof,  before  the  decree  of  final  distribution  therein  is  made,  or 
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before  the  commencement  of  such  proceeding  by  the  attorney-general,  or  if  the 
court  shall  find  that  such  persons  as  have  appeared  are  not  entitled  to  the  prop- 
erty of  such  estate,  or  of  any  portion  thereof,  the  court  shall,  upon  final  settle- 
ment of  the  proceedings  for  the  administration  of  such  estate,  after  the  pay- 
ment of  all  debts  and  expenses  of  administration,  distribute  all  moneys  and 
other  property  remaining  to  the  state  of  California. 

[State  treasurer  to  hold  property.]    The  property  so  distributed  shall  be  held 
by  the  state  treasurer  for  a  period  of  five  years  from  the  date  of  the  decree 
making  such  distribution  within  which  time  the  same  may  be  claimed  in  the 
manner  in  this  title  hereafter  provided,  but  a  nonresident  foreigner  claiming 
succession  in  any  case  must  appear  and  claim  within  five  years  from  the  death 
of  the  decedent,  and  any  person  who  does  not  appear  and  claim  as  herein 
required  shall  be  forever  barred,  and  such  property,  or  so  much  thereof  as  is 
not  so  claimed,  shall  vest  absolutely  in  the  state.    In  any  proceeding  brought 
by  the  attorney-general  under  this  title  any  two  or  more  parties  and  any  two 
or  more  causes  of  action  may  be  joined  in  the  same  proceeding  and  in  the  same 
petition  without  being  separately  stated,  and  it  shall  be  sufiicient  to  allege  in 
the  petition  that  the  decedent  left  no  heirs  to  take  the  estate  and  the  failure  of 
heirs  to  appear  and  set  up  their  claims  in  any  such  proceeding,  or  in  any  pro- 
ceedings for  the  administration  of  such  estate,  shall  be  sufficient  proof  upon 
which  to  base  the  judgment  in  any  such  proceeding  or  such  decree  of  distri- 
bution.   Where  proceedings  for  the  administration  of  any  estate  have  not  been 
commenced  within  six  months  from  the  death  of  any  decedent  the  attorney- 
general  may  direct  the  public  administrator  to  commence  the  same  forthwith. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  110;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  195,  held  unconstitu- 
tional, see  history,  §  5  ante;  former  section  repealed  and  present  sec- 
tion enacted  in  place  thereof,  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.  315,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  489;  amendment  approved 
May  28,  1915,  Stats,  and  AmdU.  1915,  p.  936;  May  5,  1917,  Stats,  and 
Amdts.  1917,  p.  253.     In  effect  July  27,  1917. 

ESCHEATED  ESTATES.  *•     Actloa  by  utmtt — Complaint,  nafllclent 

_.         ...        «  •     i.  ^A»  to  reaildeiit  helm,  when  It  allesres  there 

1.  Action  by  state-Complaint,  sufficient-      ,,  .^^  ^,,^  ^^  ^,„^^^^  ^,  ^^^  ^^«^  ^J*^^^^ 

As  to  resident  heirs,  when.  gree"  and  "there  are  no  heirs  to  take  the 

2.  Same — Same — As   to   nonresident   alien      estate." — State    v.    Miller,    149    Cal.    208,    85 

heirs,  when.  Pac  609.    See  People  ex  rel.  Attorney-Gen- 

3.  Same— Limitation  on.  ^^^  ^-  «*>»^*'-  '^^  <^al.  294,  296.  18  Pac.  407. 

4.  Same — Necessary  to  bar  rights.  2.     Same— Same— Aa  to  aoarealdent  alien 
5    Same— Time  for  proceedings  restricted  '*•''"•  ^'»«»  *t  alleges  that  none  have  ap- 

tn  fivp  veara  peared  within  five  years  to  claim  the  estate. 

*'"  "^«  J^'^  /^       «  .         PA'         —State  V.  Miller,  149  Cal.  208,  85  Pac.  609. 

6.  Appeal   by  state — Prom   order   of   dis- 

tribution. '•     Same— Limitation   on,   none   when   at- 

7.  Alien  heirs  not  affected,  when.  torney-general    shall    commence    action    to 

^     ,  XI-  i.  4.       r»  ^^^^    property    escheated.—State    v.    Smith. 

8.  Appearance   to   claim   estate-By  non-      ^^  ^^^   ^53   ^g^   j^  p^^   ^^^ 

resident  heir.  ^      «  «, 

9. 10.  Conrtitutional   pnmsion.  -  Do   not  in-      J^  he'^r^ra*^.  Vi?''hU*"'te!'  '^"'- 
hibit  legislature. 

11.  Limitation  of  action-Citizen  heirs  are      ^^^:  /■TT'''"*     '*'.*  Pi-oceedlnif  -  Re. 

not  barred  "trlcted  to  flTe  yeara  after  death  of  intes- 

^    ^            ^,       *  .,     X     1.       t  •  ^^^^*  within  which  time  alien  heirs  may  ap- 

12.  Same— Nonresident  alien  heirs.  pear    (see    pars.    9.    12.    13,    this    note)    and 

13.  Nonresident  aliens — Share  equally  with      claim  the  property;  an  action  by  the  state 

resident  heirs.  before  five  years  have  elapsed  is  premature. 

14.  Same— Estate  vests  in.  —State  v.  Smith,  70  CaL   158,   156,   12  Pac. 
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121;  People  ex  rel.  Attorney-General  ▼. 
Roach,    76   Cal.    294,    296.   18   Pac.    407. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  S  672 
and  note. 

6.  Appeal  by  state— From  order  of  dl«- 
tribiltlon,  when  it  is  claimed  the  estate 
should  be  escheated. — See  Estate  of  Pen- 
derffast,  143  Cal.  135,  76  Pac.  962. 

7.  Same^Alien    helm   not    affected   nrhen 

parties  to  decree,  but  not  made  parties  upon 
appeal  by  due  service  of  proper  notice  upon 
them. — Estate  of  Pendergast,  143  Cal.  135, 
76  Pac.  962. 


8.  Appearance  to  dalm  estate— "^S""  non- 
resident heir  must  be  made  within  five  yeai  a 
and  property  claimed  by  action  or  act. — 
Estate  of  Pendererast,  143  Cal.  135,  140,  76 
Pac.  962. 

See  Kerr's  Cyo.  Civ.  Code,  2d  ed.  §  672 
and  note. 

9.  OoBStltiitloiial  provisions— Do  not  In- 
hibit leslalatiue  from  extending  rigrht  of 
inheritance  to  nonresident  alien  heirs. — Es- 
tate of  Billinffs,  65  Cal.  593,  595,  4  Pac  689. 


See  Lyons  v.  State,  67  Cal.  880,   881,   385,   7 
Pac.  763. 

10.  Under  constitution  of  1849  same  rul- 
ing was  made. — People  v.  Rogrers,  IS  CaL 
159. 

11.  Limitation  of  action — CItlaen  Melm 
are  not  barred  by  any  limitation  where  no 
action  has  been  broufrht  by  the  state  to 
have  the  money  declared  escheated  to  the 
state  (Henshaw,  McFariand,  and  LiorisazL, 
J.  J.,  dissentiner). — Estate  of  Miner,  142  CaL 
194,  197,  198,  76  Pac.  968. 

See  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  9  4480 
and  note. 

law    Sam^— Nonresident  alien  helm*  is  flTe 

years.'  ^ee  par.  8,  this  note. 

IS.  Nonresident  aliens —•  Share  equally 
with  resident  helrs>  of  the  same  degree  of 
kindred,  in  estate  of  intestate. — Estate  of 
Billinsrs,  65  Cal.  693,  595,  4  Pac.  639. 

14.  Same  — Bstate  vests  In  nonresident 
alien  heirs,  and  not  in  state. — ^Lyons  T. 
State,  67  Cal.  380,  385,  7  Pac.  763. 

See,  post,  S  1372  and  note  pars.  9-12. 


§  1269a.  ACTION  TO  DETERMINE  STATE'S  BIGHT  TO  ESCHEATED 
PBOPEBTY.  Whenever  the  attorney-general  is  informed  that  any  estate  has 
escheated  or  is  about  to  escheat  to  the  state  or  that  the  property  involved  in 
any  action  or  special  proceeding  has  escheated  or  is  about  to  escheat  to  the 
state,  he  may  commence  an  action  on  behalf  of  the  state  to  determine  its  rights 
to  said  property  or  may  intervene  on  its  behalf  in  any  action  or  special  pro- 
ceeding affecting  any  such  estate  and  contest  the  rights  of  any  claimant  or 
claimants  thereto.  He  may  also  apply  to  the  superior  court,  or  any  jud^e 
thereof,  for  an  order  directing  the  county  treasurer  to  deposit  in  the  state 
treasury  all  moneys  and  effects  in  his  possession  which  may  become  payable  to 
the  state  treasury  pursuant  to  section  one  thousand  seven  hundred  thirty-seven 

of  this  code. 

History:      Enactment  approved   May  28,   1915,  Stats,  and  Amdts. 
1916,  p.  935.    In  effect  August  8,  1915. 


1.  Action  to  determine  rUrht  to  eoclieated 
property—- Rlffhta  of  attorney-general  on  In- 
tervention—Power of  court  to  determine 
onrnerahtp.  —  Under  the  provision  of  the 
above  section  the  attorney-greneral  has  a 
right  to  intervene  in  any  action  involving 
the  right  to  property  which  has  escheated 
or  Is  about  to  escheat  to  the  state  but  it 
does  not  carry  with  it  the  right  to  delay 
the  trial  of  such  action  nor  change  the  posi- 


tion of  the  party.  He  must  take  the  suit 
as  he  finds  it  and  Jurisdiction  having  at- 
tached in  the  court  in  which  the  action  Is 
pendlnsr;  such  court  should  determine  the 
issue  of  the  ownership  of  the  property,  not- 
withstanding that,  since  the  commencement 
oir  the  action,  the  statutory  suit  has  been 
commenced  by  the  attorney-greneral  In  Sac- 
ramento County  to  determine  the  question. 
— Matthews  v.  Savings  Union  Bank  A  Trust 
Co.,  43  Gal.  App.  46,  184  Pac.  418. 


§  1270.    BECEIVEB  OF  BENTS  AND  PBOFITS  MAY  BE  APPOINTED. 

The  court,  upon  the  information  being  filed,  and  upon  application  of  the 
attorney-general,  either  before  or  after  answer,  upon  notice  to  the  party  claim, 
ing  the  estate,  if  known,  may  upon  sufficient  cause  therefor  being  shown, 
appoint  a  receiver  to  take  charge  of  such  estate,  or  any  part  thereof,  or  to 
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receive  the  rents,  income  and  profits  of  the  same  nntil  the  title  of  mUch  estate 

is  finally  settled. 

History:  Enacted  March  11, 1872;  amendment  by  Code  Commission^ 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  195,  held  unconstitu- 
tional, see  history,  §  5  ante;  former  section  repealed  and  present 
enacted  In  place  thereof  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  816, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  489. 

See,  post,  S  1^69  and*  note.  An  to  appointmcMt  of  reeelTcr,  ir^nerally, 

flee,  ante,  S8  664-669  and  notes. 

§  1271.  APPEABANOE,  PLEADINO,  TSIAL  AND  JX7D0MENT.  All  per* 
sons  named  in  the  information  may  appear  and  answer,  and  traverse  or  deny 
the  facts  stated  therein  at  any  time  before  the  time  for  answering  expires,  and 
any  other  person  claiming  an  interest  in  such  estate  may  appear  and  be  made  a 
defendant,  by  motion  for  that  purpose  in  open  court  within  the  time  allowed 
for  answering,  and  if  no  such  person  appears  and  answers  within  the  time,  then 
judgment  must  be  rendered  that  the  state  is  the  owner  of  the  property  in  such 
information  claimed. 

[Trial  of  issues.]  But  if  any  person  appears  and  denies  the  title  set  up  by  the 
state,  or  traverses  any  material  fact  set  forth  in  the  information,  the  issue  of 
fact  must  be  tried  as  issues  of  fact  are  tried  in  civil  actions.  If,  after  the  issues 
are  tried,  it  appears  from  the  facts  found  or  admitted  that  the  state  has  good 
title  to  the  property  in  the  information  mentioned,  or  any  part  thereof,  judg- 
ment must  be  rendered  that  the  state  is  the  owner  and  entitled  to  the  posses- 
sion thereof,  and  that  it  recover  costs  of  suit  against  the  defendants  who  have 
appeared  and  answered. 

[Order  of  sale.]  In  any  judgment  rendered,  or  that  has  heretofore  been 
rendered  by  any  court,  escheating  property  to  the  state,  on  motion  of  the 
attorney-general,  the  court  must  make  an  order  that  such  property,  unless  it 
consists  of  money,  be  sold  by  the  sheriff  of  the  county  where  it  is  situate,  at 
public  sale,  for  gold  coin,  after  giving  notice  of  the  time  and  place  of  sale,  as 
may  be  prescribed  by  the  court  in  such  order ;  that  the  sheriff,  within  five  days 
after  such  sale,  make  a  report  thereof  to  the  court,  and  upon  the  hearing  of 
such  report,  the  court  may  examine  the  report  and  witnesses  in  relation  thereto, 
and  if  the  proceedings  were  unfair,  or  if  the  sum  bid  disproportionate  to  the 
value,  or  if  it  appears  that  a  sum  exceeding  said  bid,  exclusive  of  the  expense 
of  a  new  sale,  may  be  obtained,  the  court  may  vacate  the  sale,  and  direct 
another  to  be  had,  of  which  notice  must  .be  given,  and  the  sale  in  all  respects 
conducted  as  if  no  previous  sale  had  taken  place. 

[New  sale  may  be  ordered,  when.]  If  an  offer  greater  in  amount  than  that 
named  in  the  report  is  made  to  the  court  in  writing,  by  a  responsible  person,  the 
court  may,  in  its  discretion,  accept  such  offer  and  confirm  the  sale  to  such 
person,  or  order  a  new  sale.  If  it  appears  to  the  court  that  the  sale  was  legally 
made,  and  fairly  conducted,  and  that  the  sum  bid  is  not  disproportionate  to 
the  value  of  the  property  sold,  and  that  a  sum  exceeding  such  bid,  exclusive  of 
the  expense  of  a  new  sale,  can  not  be  obtained,  or  if  the  increased  bid  above 
mentioned  is  made  and  accepted  by  the  court, 
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The  coiirt  must  make  an  order  confirming  the  sale,  and  directing  the  sheriff, 

in  the  name  of  the  state,  to  execute  to  the  purchaser  or  pruchasers  a  convey- 
ance of  said  property  sold ;  and  said  conveyance  vests  in  the  purchaser  or  pur- 
chasers all  the  right  and  title  of  the  state  therein,  and  the  sheriff  must,  out  of 
the  proceeds  of  such  sale,  pay  the  cost  of  said  proceedings  incurred  on  behalf 
of  the  state,  including  the  expenses  of  making  such  sale,  and  also  an  attorney 's 
fee,  if  additional  counsel  was  employed  in  said  proceedings,  to  be  fixed  by  the 
court,  not  exceeding  ten  per  cent  on  the  amount  of  such  sale,  and  the  residue 
thereof  must  be  paid  by  said  sheriflf  into  the  state  treasury. 

History:  Enacted  March  11,  1872;  amendment  approved  March  3, 
1881,  Stats,  and  Amdts.  1881,  p.  11;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  196,  held  unconstitutional,  see  his- 
tory, §  5  ante;  former  section  repealed  and  present  enacted  in  place 
thereof  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  316,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  489. 

An  to  answer,  see,  ante,  §  437  and  note.  Aa  to  Jadsment*  see,  ante,  Sfi  585,  664  and 

As  to  appoamace  la  proceedlnsa,  see,  ante,  notes. 

5  1014  and  note.  As  to  time  wtthla  whleli  state  aiay  brlair 

As  to  eoats,  see,  ante,  5S  1021  et  seq.  and  action  to  kave  property  eseheated,  see,  ante, 

notes.  8  1269  and  note  par.  5. 

As  to  Issve  of  fact,  see,  ante,  IS  690,  692  As  to  trial,  see,  ante,  S8  600-645  and  notes. 

and  notes. 


§  1272.  PBOGEEDINOS  AFTER  JX7D0MENT  BT  PEBSONS 
ESTATES.  Within  five  years  after  judgment  in. any  proceeding  had  under 
this  title,  a  person  not  a  party  or  privy  to  such  proceeding  may  file  a  petition 
in  the  superior  court  of  the  county  of  Sacramento,  showing  his  claim  or  right 
to  the  property,  or  the  proceeds  thereof.  Said  petition  shall  be  verified,  and, 
among  other  things  must  state : 

The  full  name,  and  the  place  and  date  of  birth  of  the  decedent  whose  estate, 
or  any  part  thereof,  is  claimed. 

The  full  name  of  such  decedent's  father  and  the  maiden  name  of  his  mother, 
the  places  and  dates  of  their  respective  births,  the  place  and  date  of  their  mar- 
riage, the  full  names  of  all  children  the  issue  of  such  marriage,  with  the  date 
of  birth  of  each,  and  the  place  and  date  of  death  of  all  children  of  such  mar- 
riage who  have  died  unmarried  and  without  issue. 

Whether  or  not  such  decedent  was  ever  married,  and  if  so,  where,  when  and 
to  whom. 

How,  when  and  where  such  marriage,  if  any,  was  dissolved. 

Whether  or  not  said  decedent  was  ever  remarried,  and,  if  so,  where,  when 
and  to  whom. 

The  full  names,  and  the  dates  and  places  of  birth  of  all  lineal  descendants, 
if  any,  of  said  decedent ;  the  dates  and  places  of  death  of  any  thereof  who  died 
prior  to  the  filing  of  such  petition ;  and  the  places  of  residence  of  all  who  are 
then  surviving,  with  the  degree  of  relationship  of  each  of  such  survivors  to 
said  decedent. 

Whether  any  of  the  brothers  or  sisters  of  such  decedent  ever  married,  and, 
if  so,  where,  when  and  whom. 
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The  full  names,  and  the  places  and  dates  of  birth  of  all  children  the  issue  ot 
the  marriage  of  any  such  brother  or  sister  of  decedent,  and  the  date  and  place 
of  death  of  all  deceased  nephews  and  nieces  of  said  decedent. 

Whether  or  not  said  decedent,  if  of  foreign  birth,  ever  became  a  naturalized 
citizen  of  the  United  States,  and  if  so,  when,  where,  and  by  what  court  citizen- 
ship was  conferred. 

The  post-office  names  of  the  cities,  towns  or  other  places,  each  in  its  appro- 
priate connection,  wherein  are  preserved  the  records  of  the  births,  marriages 
and  deaths  hereinbefore  enumerated,  and,  if  known,  the  title  of  the  public 
official  or  other  person  having  custody  of  such  records. 

If  for  any  reason,  the  petitioner  is  unable  to  set  forth  any  of  the  matters  or 
things  hereinabove  required,  he  shall  clearly  state  such  reason  in  his  petition. 

A  copy  of  such  petition  must  be  served  on  the  attorney-general  at  least 
twenty  days  before  the  hearing  o^  the  petition,  who  must  answer  the  same ;  and 
the  court  thereupon  must  try  the  issue  as  issues  are  tried  in  civil  actions,  and 
if  it  is  determined  that  such  person  is  entitled  to  the  property,  or  the  proceeds 
thereof,  it  must  order  the  property,  if  it  has  not  been  sold,  to  be  delivered  to 
him,  or  if  it  has  been  sold  and  the  proceeds  paid  into  the  state  treasury,  then 
it  must  order  the  controller  to  draw  his  warrant  on  the  treasury  for  the  pay- 
ment of  the  same,  but  without  interest  or  cost  to  the  state,  a  copy  of  which 
order,  under  the  seal  of  the  court,  shall  be  a  sufficient  voucher  for  drawing  such 
warrant. 

[Failure  to  appear.]  All  persons  who  fail  to  appear  and  file  their  petitions 
within  the  time  limited  are  forever  barred;  saving,  however,  to  infants,  and 
persons  of  unsound  mind,  the  right  to  appear  and  file  their  petitions  at  any  time 
within  the  time  limited,  or  within  one  year  after  their  respective  disabilities 

cease. 

History:  Bnacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  110;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  197,  held  unconstitu- 
tional, see  history,  §5  ante;  former  section  repealed  and  present  sec- 
tion enacted  in  place  thereof  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.  317,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  490;  amendment  approved 
May  29,  1915,  Stats,  and  Amdts.  1915,  p.  934.    In  effect  August  8,  1915. 

ESCHEATED  ESTATES  —  PROCEEDINGS  l-    A»  to  payment  off  moMey   (Mm  fiuda 

AFTER  JUDGMENT— BY  PERSONS  !■   -tate  treaavry— Credited   eatatea   of   de- 

CL AIMING.  eeaaed   peraons   of  awards,   final    orders,   or 

,      .                 ^          M     J,  Judgments    by    any    court    having   jurisdlc- 

1.  As  to  payment  of  money  from  funds  ^^^^  ^^  ^„  ^^t,^„  commenced  In  conformity 

in    state    treasury-Credited   estates      ^^    ^^^^^    section.-See    Stats,    and    Amdts. 
of  deceased  persons.  1915     p     470,    i    Hennlng's    General    Laws, 

2.  Appeal  by  state.  3d  ed.,  p.  708. 

3.  Same— Alien  heirs  not  made  parties.  ^    Appeal  by  state  may  be  taken  by  serv- 

ice of  proper  notice  upon  heirs  and  clalm- 

4.  Appearing    and    claiming    property —      ants,  foreign  and  resident. — Estate  of  Pen- 

Limitation  on  right.  dergast,  143  Cal.   1S5.   140.  141.  76  Pac.  962. 

5.  Same — No  action  to  escheat.  *•     Sam^— Allea  heira  aot  made  parties  by 

6.  How  property  claimed  —  Personal  ap-      d"e  -ervlce  o'  notice  not  afrected.-Estate 

ZtL^nL  *^        of  Pendergast,  148  Cal.  135,  140,  141.  76  Pac. 

pearance.  ^^2 

7.  Nonresident  aliens. 

a    a  TLr«-  «,.i,A.;f  *"     AppeartnK    and    elalmias    property^ 

8.  Same— May  inherit.  Limitation  on  risht  of  five  years;  but  any 

9.  Property   of   intestate — ^Vests   in   non-      appearance  within  the  state,  and  the  asser. 

resident  alien  heirs.  tlon  of  a  claim  to  the  property,  e.   g.,  by 

10- 12.  Same — Constitution  does  not  prohibit.      action  in  court,  by  taking  possession  of  or 
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by  oonveyinfT  it,  will  be  sufficient  to  pro- 
tect interests. — State  ▼.  Smith,  70  Cal.  168, 
157.  12  Pac.  121. 

B,  Same— No  aetloa  to  escheat  the  money 
haviner  been  brought  by  the  state,  where 
the  estate  of  the  intestate  has  been  sold 
and  proceeds  deposited  in  the  state  treas- 
ury, the  above  limitation  does  not  apply, 
and  action  to  secure  such  money  may  be 
maintained  by  nonresident  alien  heir  more 
than  twenty  years  after  placed  with  treas- 
urer.— Estate  of  Miner,  14S  Cal.  194,  197,  76 
Pac.  968  (Henshaw,  McFarland  and  Lori- 
Sran,    J.J.,    dissent). 


6.  Hour  property  elalmed— Peraonal 
pearance  by  a  nonresident  alien  Is  not  nec- 
essary; he  may  act  throug^h  attorney. — 
Lyons  v.  State,  67  Cal.  380,  884.  7  Pac.  768. 

7.  Nonresident  aliens  are  persons  who 
are  neither  citizens  of  the  United  States  nor 
resident  of  the  state. — State  v.  Smith,  70 
Cal.  153,  12  Pac.  121. 

8.  Same— May  ialierft  property,  and  there 
is  nothing  in  the  constitution  to  the  con- 
trary.— Lyons   v.    State,    67   Cal.    380,    382,   7 


Pac.  768.  See  People  v.  Rogers,  18  CaL  1S9: 
Estate  of  Billingrs,  64  Cal.  427,  1  Pae.  701: 
Purezell  y.  Smidt,  21  Iowa  640. 

9.  Property  of  lateotato— Tcata  la  boh- 
reaident  alien  Meirs,  and  not  in  state,  sub- 
ject to  be  devested  by  failure  to  appear  asd 
claim  within  five  years. — ^Lyons  ▼.  State.  67 
Cal.   380,   384.   7  Pac.  763. 

10.  Same— Const  It  vt  Ion  doea  MOt  probibit 

lesrislature  from  conferringr  upon  nonresi- 
dent foreigrners  the  same  rishts  to  inherit 
property  as  are  granted  by  that  instrument 
to  resident  foreisrners. — State  v.  Smith.  70 
Cal.  163.  167,  12  Pac.  121. 

11.  The  interest  of  nonresident  alien  who 
fails  for  five  years  to  appear  and  claim  the 
property  passes  to  the  state,  and  he  is  after 
that  time  barred  of  all  right. — ^Estate  of 
Pendergrast,  IfS  Cal.  136,  140,  76  Pac  962. 

12.  Consequently  where  no  administra- 
tion was  had  for  twenty- three  years  after 
death  of  intestate  a  decree  of  distribution 
to  nonresident  alien  heirs  was  erroneoua 
— Estate  of  Pendergast,  148  Cal.  136.  140,  76 
Pac.  962. 


§  1272a.  PETITION  SHOWINO  CLAIM  TO  ESTATE  DEPOSITED  WITH 
STATE  TBEASUREB.  When  the  estate,  or  any  portion  thereof,  of  any  dece- 
dent has  been  deposited  with  the  state  treasurer  under  the  provisions  of  this 
code,  any  person  entitled  to  succeed  and  not  a  party  or  privy  to  any  proceeding 
had  under  any  of  the  foregoing  sections  of  this  title,  and  who  has  not  appeared 
in  the  proceedings  for  the  administration  of  such  estate,  may,  within  five  years 
after  the  date  of  the  decree  of  final  distribution,  unless  otherwise  barred,  file 
a  petition  in  the  superior  court  for  Sacramento  county  against  the  state  of 
California  showing  his  claim  or  right  to  the  property,  or  the  proceeds  thereof, 
or  to  any  portion  thereof.  Said  petition  shall  be  verified,  and,  among  other 
things,  must  state  the  facts  required  to  be  stated  in  a  petition  filed  under  sec- 
tion one  thousand  two  hundred  and  seventy-two  of  this  code,  and  upon  the 
filing  thereof  the  same  proceedings  shall  be  had  os  are  therein  required. 

[Claim  for  less  than  three  hundred  dollars.]  Whenever  the  amount  claimed 
by  any  such  person  is  less  than  three  hundred  dollars  any  such  elaimint  may.  in 
lieu  of  filing  such  petition,  present  his  claim  to  the  state  board  of  control,  show- 
ing the  same  facts  required  to  be  stated  in  such  petition  and  said  board  may, 
upon  recommendation  of  the  attorney-general,  allow  and  order  paid  such  claim, 
provided  that  no  such  claim  shall  be  so  allowed  or  paid  until  at  least  five  years 
after  the  death  of  the  decedent  and  then,  only,  in  the  event  that  no  other  claim 
is  made  to  such  property.  When  payment  has  been  made  under  this  title  to 
any  claimant  no  suit  shall  thereafter  be  maintained  by  any  other  claimant 
against  the  state,  or  any  officer  thereof,  for  or  on  account  of  such  property. 

History:     Enactment  approved  May  6,  1917,  Stats,  and  Amdta.  1917, 
p.  264.     In  effect  July  27,  1917. 

§1273.    UNCLAnOED   BANK  DEPOSITS   ESCHEAT   TO   STATE.     AU 

amounts  of  money  heretofore  or  hereafter  deposited  with  any  bank  to  the 
credit  of  depositors  who  have  not  made  a  deposit  on  said  account  or  withdrawn 
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any  part  thereof  or  the  interest  and  which  shall  have  remained  unclaimed  for 
more  than  twenty  years  after  the  date  of  such  deposit,  or  withdrawal  of  any 
part  of  principal  or  interest,  and  where  neither  the  depositor  [n]  or  any  claimant 
lias  filed  any  notice  with  such  bank  showing  his  or  her  present  residence,  shall, 
i^ith  the  increase  and  proceeds  thereof,  escheat  to  the  state. 

[Action  comjnenoed.]  Whenever  the  attorney-general  shall  be  informed  of 
such  deposits,  he  shall  commence  an  action  or  actions  in  the  name  of  the  state 
of  California,  in  the  superior  court  for  the  county  of  Sacramento,  in  which  shall 
be  joined  as  parties  the  bank  or  banks  in  which  the  moneys  are  deposited  and 
the  names  of  all  such  depositors.  All  or  any  number  of  depositors  or  banks 
may  be  included  in  one  action. 

Service  of  procefls  in  such  action  or  actions  shall  be  made  by  delivery  of  a 

copy  of  the  complaint  and  summons  to  the  president,  cashier  or  managing 

officer  of  each  defendant  bank,  and  by  publication  of  a  copy  of  such  summons 

in  a  newspaper  of  general  circulation  published  in  said  county  for  a  period  of 

four  weeks.    Upon  the  trial  the  court  must  hear  all  parties  who  have  appeared 

therein  and  if  it  be  determined  that  the  moneys  deposited  in  any  defendant 

bank  or  banks  are  unclaimed  as  hereinabove  stated,  then  the  court  must  render 

judgment  in  favor  of  the  state  declaring  that  said  moneys  have  escheated  to 

the  state  and  commanding  said  bank  or  banks  to  forthwith  deposit  all  moneys 

with  the  state  treasurer,  to  be  received,  invested,  accounted  for  and  paid  out  in 

the  same  manner  and  by  the  same  officers  as  is  provided  in  the  case  of  other 

escheated  property. 

History:     Enactment  approved  April  21,   1916,  Stats,  and  Amdts. 
1915,  p.  107.    In  effect  August  8,  1915. 


ESCHEATED  ESTATES— UNCLAIMED 
BANK  DEPOSIT. 

1.  Escheat  to  state — Construction  of  statute. 

2.  Same— Jurisdiction  of  courts  in  relation  to 

deposit. 

3.  Same— Recovery  bj  administrator. 

1.  Bscheat  to  state— Con«traetioB  of  mtmt" 
«te. — The  above  section  and  section  16  of 
the  Bank  Act.  as  they  were  amended  in  1915, 
are  correlative  and  deal  with  bank  deposits 
upon  which,  except  for  the  accumulation  of 
interest,  neither  deposits  or  withdrawals 
have  been  made  for  a  period  of  twenty 
years,  and  are  not  to  be  siven  the  construc- 
tion that  title  to  such  money  passes  to  the 
state  absolutely  on  the  expiration  of  twenty 
years,  without  compensation  to  the  owner 
and  without  notice  and  a  hearingr. — Mat- 
thews V.  Savingrs  Union  Bank  &  Trust  Co., 
43  Cal.  App.  45,  184  Pac.  418. 

2.  Same  Jurisdiction  of  covrta  la  rela« 
tloB  to  deposit. — ^After  the  expiration  of 
such  twenty-year  period  Jurisdiction  to 
make  any  order  in  relation  to  such  dormant 
deposits  is  not  exclusively  in  the  superior 
court  of  Sacramento  County.  Until  suit 
is  brought  by  the  attorney-general  in  Sacra- 


mento County,  the  court  having  jurisdiction 
of  an  action  by  any  one  for  property  which 
another  with  right  withholds  is  open  to  the 
depositor,  as  well  after  as  before  the  ex- 
piration of  such  period. — Matthews  v.  Sav- 
ings Union  Bank  A  Trust  Co..  43  Cal.  App. 
45,  184  Pac.  418,  following  doctrine  In  HI- 
bernla  Sav.  A  L.  Soc.  v.  Lewis,  117  Cai.  677, 
47  Pac.  602,  49  Pac.  714;  approving  doctrine 
in  Peck  V.  Jenness,  48  U.  S.  (7  How.)  612. 
624,  12  L.  ed.  841,  846. 

8.     Same— ReeoTOiT  by  adailalatrator. — ^In 

the  case  of  a  bank  account  which  has  re- 
mained inactive  and  unclaimed  for  a  period 
of  twenty  years,  after  the  expiration  of  that 
period  but  prior  to  the  bringing  of  the 
statutory  suit  by  the  attorney-general  hav- 
ing escheat  of  the  property,  the  administra- 
tor of  the  estate  of  the  person  to  whom 
the  bank  deposit  belonged  may  bring  suit 
against  the  bank  to  recover  the  deposit, 
with  accrued  interest,  and  the  plaintiff  is 
entitled  to  judgment,  notwithstanding  the 
attorney-general  intervenes  and  claims  the 
money  on  behalf  of  the  state. — ^Matthews  v. 
Savings  Union  Bank  A  Trust  Co.,  43  Cal. 
App.  46,  184  Pac.  418,  applying  the  doc- 
trine in  People  ▼.  Roach,  76  Cal.  297,  18  Pac. 
407. 


i|1274»  1274a  BSCHBATBD    BSTATBS — SALB    OF— DEPOSIT,    BTC.  IPt.m, 

§  1274.  SALE  OF  ESCHEATED  PB0PEBT7  BT  BOABD  OF  OONTBOL. 

The  state  board  of  control  is  hereby  authorized  to  sell,  on  behalf  of  and  in  the 
name  of  the  state  of  California,  at  any  time  and  in  any  manner  it  may  deem 
advisable,  personal  property  heretofore  or  hereafter  distributed  to  the  state 
of  California  pursuant  to  the  provisions  of  section  one  thousand  two  hundred 
sixty-nine  of  the  Code  of  Civil  Procedure,  and  the  proceeds  of  such  a  sale  shall 
be  delivered  to  and  held  by  the  state  treasurer.  Any  real  property  so  distri- 
buted to  the  state  may  be  sold  by  the  board  of  control,  at  public  auction,  to  the 
highest  bidder,  for  cash,  after  notice  thereof  by  publication,  as  hereinafter  pro- 
vided, in  a  newspaper  published  in  the  county  in  which  such  real  property  is 
situate,  or,  in  an  adjoining  county  if  there  be  no  newspaper  published  in  such 
county.  Such  notice  shall  be  published  once  a  week  for  at  least  three  weeks 
immediately  preceding  the  date  of  such  sale,  and  shall  be  sufficient  for  all  the 
purposes  of  such  sale  if  said  real  property  be  described  therein  in  general 
terms.    The  board  of  control  may,  in  its  discretion,  reject  any  and  all  bids. 

History:  Bnactment  approved  May  3,  1919,  Stats,  and  Amdts.  1919, 
p.  189.    In  effect  July  22,  1919. 

§  1274a.  DEPOSIT  OF  UNCLAIMED  PBOPEBTY.  All  money  or  other 
property  distributed  in  the  administration  of  an  estate  of  a  decedent  and 
heretofore  or  hereafter  deposited  with  a  county  treasurer  to  the  credit  of  the 
distributee,  must  be  forthwith  delivered  into  the  state  treasury  by  the  county 
treasurer  upon  the  expiration  of  one  year  from  the  date  of  such  deposit.  Money 
so  deposited  in  the  state  treasury  may  be  recovered  by  the  person  or  persons 
entitled  thereto,  upon  the  conditions  herein  prescribed,  in  the  manner  provided 
in  section  one  thousand  six  hundred  ninety-six  of  this  code. 

[Proceeding  to  vest  title  in  state.]    Money  or  other  property  so  deposited 

in  the  state  treasury,  if  not  claimed  by  the  person  or  persons  entitled  thereto 

within  five  years  from  the  date  of  such  deposit,  shall  become  the  property  of  the 

state  of  California  by  escheat,  and  the  attorney-general  shall  commence  a  pro- 

tceeding  on  behalf  of  the  state  in  the  superior  court  for  Sacramento  county,  in 

accordance  with  this  title,  to  have  it  adjudged  that  the. title  to  such  property 

has  vested  in  the  state. 

History:  Enactment  approved  May  10,  1919,  Stats,  and  Amdts.  1919, 
p.  461;  amendment  approved  May  14,  1921,  Stats,  and  Amdts.  1921,  p. 
148.    In  effect  July  29,  1921. 
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TITLE  IX. 

OF  CHANGE  OF  NAMES. 

{  1275.  JnriBdietioxu  S  1278.  Hearing  of  application  and  remon- 
I  1276.    Application  for  cluinge  of  name,  how  stranoe. 

made.  S  1279.    Certified  copy  of  decree  to  be  filed 
1 1277.    Publication  of  petition  for.  with  secretary  of  state,  when. 

§  1276.  JUKISDICTION.  Applications  for  change  of  names  must  be  heard 
and  determined  by  the  superior  courts. 

Hittory:     Enacted  March  11,  1872;  amendment  approyed  April  23, 
1880,  Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  117. 

CHANGE  OP  NAME.  2.    Judicial  proccedlBs.~Held  to  be  a  ju- 

,     ^      ^.^  ^.       ,.^       -  dlclal  proceeding,  although  neither  contro- 

1.  Constitutionality  of  provision.  ^^^^y  ^o,  ^^  ^^^^^^  ^^  threatened  denial  by 

2.  Judicial  proceeding.  any  person  of  petitioner'^  rigrht,  is  disclosed 

_       *.^  -.       ...^        M  m  m^        #^-       (dictum). — Title  &  Documents  Rest.  Co.  v. 

1.    C...tlt.ti...Ut7      .t     »"'••»«      «or       jt„„  „5  f^  „,   j8  p^  „, 

cbansrtnff    name    of    corporation    upheld    in  ^   ^  »  «»        . 

Matter  of  La  Societe  Francalse  etc.,  12S  Cal. 
6^6,  528,  56  Pac.  468. 

§1276.    APPLICATIOM  FOB  CHANGE  OF  NAME,  HOW  MADE.     All 

applications  for  change  of  names  must  be  made  to  the  superior  court  of  the 
county  where  the  person  whose  name  is  proposed  to  be  changed  resides,  i)y 
petition,  signed  by  such  person;  and  if  such  person  is  under  twenty-one  years 
of  age,  if  a  male,  and  under  the  age  of  eighteen  years  of  age,  if  a  female,  by  one 
of  the  parents,  if  living,  or  if  both  be  dead,  then  by  the  guardian ;  and  if  there 
be  no  guardian,  then  by  some  near  relative  or  friend. 

The  petition  must  specify  the  place  of  birth  and  residence  of  such  person,  his 
or  her  present  name,  the  name  proposed,  and  the  reason  for  such  change  of 
name,  and  must,  if  the  father  of  such  person  be  not  living,  name,  as  far  as 
known  to  the  petitioner,  the  near  relatives  of  such  person,  and  their  place  of 
residence. 

Any  religious,  benevolent,  literary,  scientific,  or  other  corporatioii,  or  any 
corporation  bearing  or  having  for  its  name,  or  using  or  being  known  by  the 
name  of  any  benevolent  or  charitable  order  or  society,  may,  by  petition,  apply 
to  the  superior  court  of  the  county  in  which  its  articles  of  incorporation  were 
originally  filed,  or  in  which  the  property  of  such  incorporation  is  situated,  for 
change  of  its  corporate  name.    Such 

Petition  must  be  signed  by  a  majority  of  the  directors  or  tnurteee  of  the 

corporation,  and  must  specify  the  date  of  the  formation  of  the  corporation  its 

present  name,  the  name  proposed,  and  the  reason  for  such  change  of  name. 

Upon  filing  such  petition,  on  behalf  of  such  corporation,  the  same  proceedings 

shall  be  had  as  upon  applications  for  changes  of  names  of  natural  persons,  and 

no  banking  corporation  hereafter  organized  shall  adopt  or  use  the  name  of  any 

friendly  association. 

History:  Ehiacted  March  11,  1872;  amendment  approTed  March  28 
1878,  Code  Amdts.  1877-8,  p.  110;  April  23,  1880,  Code  Amdts.  1880  (C. 
C.  P.  pt.),  p.  117;  March  12.  1886,  Stats,  and  Amdts.  1884-6,  p.  112; 
hy  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  197,  held  unconstitutional,  see  history,  8  6  ante. 
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CKAXGE  OF  NAME— APPLICATION 

FOR. 

1.  CoDBtruction  of  section. 

2.  Disqualification  of  judge. 

3.  No  discretion  given  to  court. 

4.  Sufficiency  of  reason.   . 

5.  Whole  purpose  of  order  to  show  cause. 

1.  CoBatroctlon— ''Or  other  corpomtloa," 

in  this  section  Is  not  limited  to  include 
only  corporations  ejusdem  greneris  with 
those  speclflcally  enumerated.  —  Matter  of 
La  Societe  Francaise  etc.,  123  Cal.  526.  680. 
66  Pac.  468. 

2.  Diji«aalMe«tioa  of  J«dce  to  hear  the 
proceedlngr  would  not  disquaiify  him  from 
makingr  the  order  to  show  cause. — In  re  Los 
Angeles  Trust  Co.,  168  Cal.  60S,  112  Fac.  56. 

S.     No  diacretlon  la  giir^n  to  the  eoart  in 

matter  of  the  makiner  of  the  order  to  show 


cause.  It  must  be  made  upon  the  flllns  of 
the  petition  in  the  form  prescribed  by  laTr. 
—In  re  Los  Anereles  Trust  Co.,  158  Cal.  603. 
112  Pac.  66. 

4.  Snflleleaey  of  reaaoa. — Fact  that  a 
trust  company  proposed  to  also  conduct  a 
savlnffs  bank  department  and  its  belief  that 
it  would  be  to  its  advbntasre  to  have  Its 
name  indicate  that  fact,  so  that  its  cus- 
tomers and  the  ereneral  public  misrht  be  in- 
formed thereof  by  Its  name,  is  a  sufficient 
reason  for  so  chanfiringr  its  name  as  to  in- 
dicate the  purpose  stated. — In  re  Los  An- 
greles  Trust  Co.,  168  Cal.  60S,  112  Pac.  56. 


5.     IVhole  purpose  of  order  to  sho^v 

is  simply  to  grive  notice  to  the  greneral  pub- 
lic of  the  maklngr  of  the  application  and  of 
the  time  when  the  same  will  come  on  for 
hearinsT  so  that  any  person  Interested  may 
present  his  objections. — In  re  Los  Anseles 
Trust  Co..  168  Cal.  60S,  112  Pac.  66. 


§  1277.  PUBLICATION  OF  PETITION  FOE.  Upon  the  filing  of  the  said 
petition  the  court  shall  thereupon  make  an  order  reciting  the  filing  of  the 
application,  the  name  of  the  person  or  corporation  by  whom  it  is  filed  and  the 
BAfne  proposed,  and  directing  all  persons  interested  in  said  matter  to  appear 
before  the  court,  at  a  time  and  place  specified,  not  less  than  four  or  more  than 
eight  weeks  from  the  time  of  making  such  order,  to  show  cause  why  the 
application  for  change  of  name  should  not  be  granted. 

A  copy  of  the  order  to  show  cause  must  be  published  for  four  succeesiTe 
weeks  in  some  newspaper  of  general  circulation  to  be  designated  in  the  order, 
printed  in  the  county,  if  a  newspaper  be  printed  therein,  or,  if  no  newspaper  be 
printed  in  the  county,  a  copy  of  such  order  to  show  cause  shall  be  posted  by 
the  clerk  of  the  court  in  three  of  the  most  public  places  in  the  county  in  which 
the  court  is  held,  for  a  like  period. 

Proof  must  be  made  to  the  satisfaction  of  the  court,  of  such  publication,  or 

posting,  at  the  time  of  the  hearing  of  the  application. 

History:  Eiiiacted  March  11.  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901.  Stats,  and  Amdts.  1900*1.  p.  198.  held  unconstitu- 
tional, see  history.  §5  ante;  amendment  approTed  March  3,  1905, 
SUts.  and  Amdts.  1905.  p.  40. 


CHANGE  OF  NAME— PUBLICATION  OF 

PETITION. 

1.  Order  to  show  cause — ^Discretion  of  -court. 

2.  Publication — Sufficiency  of. 


..  1.  Order  to  akow  caaac— Diacretlon  of 
eonrt  does  not  extend  beyond  mere  flxingr  of 
date  of  hearing. — In  re  I/«s  Anereles  Trust 
Co.,  158  Cal.  607,  112  Pac.  66. 

2,    Publication  —  SoUlcleBcy  of . — Require- 
nlent  as  to  full  four  weeks'  publication   is 


complied  with  by  publication  in  an  evening 
paper  from  and  includingr  July  27,  1909,  upon 
the  morningr  of  which  day  the  order  was 
made,  to  and  includingr  August  23,  1909,  the 
hearing  beln?  held  on  the  morning  of 
Augrust  24.  1909,  section  12.  ante,  providing 
for  the  exclusion  of  the   first  day  and   the 

inclusion  of  the  last  day  belngr  applicable. 

In  re  Los  Angreles  Trust  Co..  168  CaL  603, 
112  Pac.  66. 


§1278.  HEABINO  OF  APPLICATION  AND  BEMONSTRANCS.  Such 
application  must  be  heard  at  such  time  as  the  court  may  appoint,  and  objections 
may  be  filed  by  any  person  who  can,  in  such  objections,  show  to  the  court  good 
reason  against  such  change  of  name.    On  the  hearing,  the  court  may  examine 
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on  oath  any  of  the  petitioners,  remonstrants,  or  other  persons,  touching  the 
application,  and  may  make  an  order  changing  the  name,  or  dismissing  the 
application,  as  to  the  court  may  seem  right  and  proper ; 

[Certificate  of  secretary  of  state.]  provided,  that  if  the  applicant  for  a  change 
of' name  be  a  corporation,  such  applicant  shall  file  in  court  at  the  time  of  hear- 
ing the  application  the  certificate  of  the  secretary  of  state  that  the  name  desired 
tc  be  used  by  the  applicant  is  not  the  corporate  name  of  any  corporation 
existing  at  said  time  and  that  said  name  does  not  so  closely  resemble  the  name 
of  any  such  existing  corporation  as  will  tend  to  deceive ; 

•[Certificate  of  superintendent  of  banks.]  provided  further  that  if  the  appli- 
cant for  a  change  of  name  be  a  banking  corporation  such  applicant  shall  file 
in  court  at  the  time  of  hearing  the  application  the  certificate  of  the  superinten- 
dent of  banks  that  the  name  desired  to  be  used  by  the  apj)licant  does  not 
resemble  so  closely  as  to  be  likely  to  cause  confusion  the  name  of  any  other 
bank  previously  formed  under  the  laws  of  this  state. 

History:  Enacted  March  11,  1872;  amendment  approved  April 
23,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  117;  March  14,  1905,  Stats, 
and  Amdts.  1906,  p.  99;  April  21,  1916,  SUts.  and  Amdts.  1915,  p.  108. 
In  effect  August  8,  1916. 

CHANGE  OF  NAME— HEARING  OP  AP-  as  to  the  identity  of  the  two  corporations 

PLICATION.  and  a  mere  possibility  hy  the  susrfiTestion  of 

-     _         ,  «   J.           M  ^    4,  extreme   Instances  that  might  never  occur 

1.  Formal  findings  of  fact.  should    never   be   the   basis   of   the   court's 

2.  Object  of  above  section.  action,   the   duty  being  to  determine  what 

3.  Same— "Los   Angeles   Trust   and   Savings  ^"^    reasonable    certainty    would    be    the 

Bank,"  held  sufficientlv  distinguished.  actual  consequences  of  grantlnsr  the  appli- 

cation.— In   re   Los   Angeles   Trust   Co.,    168 
1.     Formal    flndlncs   of   fact   are    not   re-       Cal.  608,  112  Pac.  56. 


quired  in  a  proceeding  under  above  section.  ^     Sa-e-^O^  Aaselea  TT«.t  aad  SaTlac 

—In  re  Los  Angeles  Trust  Co..  168  Cal.  603.  ^^^„  ^^^  .««cle«tly  dliitl.s«laked  from 

lU  Pac.  66.  "I^a    Angreles    Savinsrs    Bank"    within    the 

S.     Object  of  above  ■eetion  is  to  prevent  meaning  of  above  section,  especially  where 

the    proposed    name    so   closely    resembling  the  latter  was  no  longer  actively  ensraged  In 

the   name   of  another   corporation   that   its  business. — In  re  Los  Angeles  Trust  Co.,  158 

adoption  would  tend  to  deceive  the  public  Cal.  608,  112  Pac.  56. 

§  1279.  CERTIFIED  COPY  OF  DECREE  TO  BE  FILED  WITH  SECRE- 
TARY OF  STATE  WHEN.  A  certified  copy  of  the  decree  of  the  court  ehang- 
ing  the  name  of  a  person  or  corporation  shall  within  thirty  days  from  the  date 
of  such  decree  be  filed  in  the  oflSce  of  the  secretary  of  state. 

History:  Enactment  approved  March  13,  1874,  Code  Amdts.  1878^1, 
p.  413;  amendment  approved  April  23,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  118;  amended  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  845, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  491. 
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ARBITRATION— WHAT   MAY  BK  SL'BMITTBD  TO. 


IPt.ai. 


TITLE  X, 

OP  ARBITRA.TIONS. 


1 1281.  What  TOBj  be  submitted  to  arbitra- 
tion, and  when. 

S  1282.  SubmiBsion  to  arbitration  to  be  in 
writing. 

S  1283.  Submiflsion  may  be  entered  aa  an  or- 
der of  the  court.    Bevoeation. 

1 1284.    Powers  of  arbitrators. 

§  1285.  Majority  of  arbitrators  may  deter- 
mine any  question.  They  must  bo 
sworn. 


Award  to  be  in  writing.    When  judg- 
ment to  be  entered. 
Award   may   be   vacated  in   certain 


§  1286. 
S  1287. 


S  1288.  Court  may,  on  motion,  modify  or  cor- 
rect the  award. 

i  1289.  Decision,  on  motion^  subject  to  %p- 
peal,  but  not  the  judgment  entered 
before  motion. 

1 1290.  If  submission  be  revoked  and  an  wt-. 
tibn  brought,  what  to  be  recovered. 


§  1281.    WHAT  HAT  BE  SUBMITTED  TO  ABBITBATION  AND  WHEN. 

Persons  capable  of  contracting  may  submit  to  arbitration  any  controversy 
which  might  be  the  subject  of  a  civil  action  between  them  except  a  question  of 
title  to  real  property  in  fee  or  for  life.  This  qualification  does  not  include  ques- 
tions relating  merely  to  the  partition  or  boundaries  of  real  property. 

History:     Ehiacted  March  11,  1872,  re-enactment  of  8  380  Practice  Act 


ARBITRATION  AND  AWARD— IN 
GENERAL. 

1.  After  suit  brought. 

2.  Agreement    to    arbitrate  —  Common-law 

agreement  for  arbitration. 

3.  Same — Matters  subject  to  arbitration. 

4.  Same — Statutory  arbitration  not  provided 

for. 

5.  Same — What  eonstitutes  breach. 

6.  All  arbitrators  must  be  named. 

7.  Authority  of  clerk  to  enter  submission — 

Stipulation  required. 

8.  Award  before  evidence  submitted,  errone- 

ous. 

9.  Commencement  of  suit  on  award — ^Notice 

of  award  prerequisite. 

10.  Construction   of  section  —  What  may  be 

submitted. 

11.  Creditor  may  petition. 

12.  Fire  insurance — Award  upon  limited  sub- 

mission. 

13.  Jurisdiction — An  award  based  on  submis- 

sion not  statutory. 

14.  Jurisdiction  of  parties. 

15.  Jurisdiction  special. 

16.  Kinds  of  submission  to  determine  values. 

17.  Misconduct  of  arbitrators. 

18.  Object  of  submitting  questions. 

19.  Partition  —  Agreement  for  —  Partitioners 

not  arbitrators. 

20.  Status  of  petitioner. 

21.  Stipulation  that  agreement  shall  be  con- 

sidered   as    statutory    arbitration,    and 
entered  as  order  of  court. 

22.  Same — Effect  of — Proceedings  to  be  con- 

ducted in  statutory  mode. 


23.  Same — ^Effective  only  aa  part  of  agree- 

ment. 

24.  Same — ^Waiver   of  stipulation — ^Entiy  aa 

order  of  court. 

25.  Same — ^Waiver  of  stipulation  aa  to  swear- 

ing arbitrators  and  delivery  of  award. 

26.  Same  —  Same  —  Suffideney    of    evidence 

showing  waiver. 

27.  Submission  to  arbitration — ^Agreement  be- 

tween   municipality    and    individual  — 
Validity  of  agreement. 

28.  Same — Same — ^Power   of   municipality  to 

submit  to  arbitration. 

29.  Submission  of  question  of  loss  by  Are  to 

arbitration. 

30.  Testacy  favored. 

Am  to  aetloiia  for  partition  of  vml 
•rtjr.  Bee,  ante,  8S  752  et  seq.  and  notes. 

Aa  to  avr^emcBt  to  •vbmit  vtoattoas 
Inir  vadcr  eoBtmet%  see  note  t  Am.  St.  Rep^ 
669-571. 

Aa  to  affreomeat  to  aabmlt  ««cotl«BO  arte- 
img  UBdcr  Inanmnee  poll«lea»  see  note  2 
Am.  St.  Rep.  569,  670. 

Am  to  asrecmcBt  to  •■batit  ^aeotioa  to  ar- 
bitration, wbea  valid,  see  note  2  Am.  SL 
Rep.  668. 

Aa  to  diatlnetlon  between  arbitration  and 
appralaement  or  Tainatlon  and  a  complete 
diacnaaion  of  tbe  anbject,  ivltb  nimeroas 
eaaea  cited*  see  California  Annual  Confer- 
ence of  M.  E.  Church  v.  Seits,  74  Cal.  287. 
291  et  seq.,  15  Pac.  839. 

Aa  to  exeevtora  anbmlttlns  elalma  to  ar- 
bitration, see  note  78  Am.  St.  Rep.  187. 

Aa  to  Kvardlan,  anbmlaalon  of  dalma  for 
and  oiralnat  ward,  see  note  89  Am.  St.  Rep. 
291. 


Tit.  X.J 


AFTBR    SUIT    BROUGHT — ^AOREBMBNT — AWARD. 
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A*  to  llabfllty  of  Infant  on  snbmlaalon  to 
arbitration,  see  note  18  Am.  St.  Hep.  619. 

As  to  n^aJoHtr  of  arbitrators  en^powcrod 
to  make  award*  see,  post,   S  128S  and  note. 

As  to  n^arried  won^an*  whctbor  may  aet 
na  arbitrator*  see  note  S9  Am.  St.  Rep.  S6- 
38. 

Aa  to  ■intnal  benefit  life  Insvrance  aocie- 
tlea,  aabmiasion  of  qaeation  to  arbitratlon» 

etc.,  see  note  62  Am.  St.  Rep.  546-648. 

Aa  to  ovatlas  conrts  of  JvrladJction  hy 
agreement  to  arbitrate*  see  nate  2  Am.  St. 
Rep.  566. 

Aa  to  powers  of  arbitrators,  see,  post, 
S  1284  and  note. 

Aa  to  submission  to  arbitration  beias  a 
discontinnanee  of  a  peadlnir  canae*  see  note 
Ann.  Cas.  1912A,  1263. 

Aa  to  submission  of  controTorsles  to  arbi- 
tration In  general,  see  notes  14  Am.  Dec. 
296,  297,  30  Am.  Dec.  626-634.  29  Am.  Rep. 
602-604,  2  Am.  St.  Rep.  566-671,  18  Am.  St. 
Rep.  619. 

1.  After  salt  bronirkt. — In  case  where  ar- 
bitration aflrreement  is  entered  into  after 
suit  brou£rht  and  while  the  action  is  pend- 
ingr  between  the  parties,  one  of  its  avowed 
purposes  bein?  to  relieve  the  parties  from 
the  necessity  of  havlngr  their  differences 
determined  by  the  court  and  to  substitute 
for  the  Judgment  of  the  court  the  award  of 
arbitrators  of  their  own  selection,  it  will  be 
presumed  even  where  the  agreement  is 
silent  that  it  is  the  intent  of  the  parties 
tthat  the  submission  be  entered  as  a  rule 
of  court,  and  the  courts  have,  therefore,  re- 
fused to  listen  to  merely  formal  objections 
whether  directed  against  the  submission  it- 
self or  addressed  to  the  award. — Sllliman  v. 
Carr,  169  Cal.  165.  113  Pac.  186. 

2»  Airrcement  to  arbitrate*— Comnton-Iavr 
asreement  for  arbitration. — An  agreement 
submitting  a  question  as  to  the  value  of 
land  is  valid  as  a  common-law  agreement 
for  arbitration.  Under  that  law  it  is  compe- 
tent for  persons  to  submit  to  arbitration 
any  question  or  matter  of  difference  be- 
tween them,  such  as  the  value  of  property, 
whether  it  could  be  the  subject  of  an  action 
or  not,  and  when  they  have  done  so,  the  de- 
cision, in  the  absence  of  fraud  and  If  regu- 
larly made,  will  be  binding  and  conclusive 
upon  them. — Dore  v.  Southern  Pac.  Co.,  163 
Cal.  182.  124  Pac.  817. 

As  to  stipulation  to  arbitrate*  see  pars.  21- 
26,  this  note. 

Agreements  to  submit  to  arbitration*  see 

notes  14  Am.  Dec.  296;  2  Am.  St.  Rep.  666. 

S.     Same— Matters  subject  to  arbitration. 

— The  only  matter  that  can  be  submitted  to 
arbitration,  under  above  section  is  a  "con- 
troversy which  might  be  the  subject  of  a 
civil  action"  between  the  parties  concerned. 
A  question  merely  as  to  the  value  of  the 
land  is  not  such  a  controversy. — Dore  v. 
Southern  Pac.  Co.,  168  Cal.  182,  124  Pac.  817. 
See  par.  10,  this  note. 


4.  Same— Statutory  arbitration  not  pro- 
▼ided  for. — A  provision  in  a  contract  for  the 
sale  of  land,  whereby  the  parties  agreed 
that  the  value  of  the  land  should  be  de- 
termined by  a  majority  of  a  board  of  ar- 
bitration thereby  appointed,  whose  award 
should  be  conclusive  and  binding  on  them, 
and  which  obligated  the  vendee  to  pay  as 
the  purchase-price  of  the  land  the  amount 
so  determined  by  the  arbitrators  as  Its 
value,  and  the  vendors  to  convey  the  land 
upon  receipt  of  such  purchase-price,  does 
not  provide  for  a  statutory  arbitration,  un- 
der the  provisions  of  Title  X,  Part  III  of  the 
Code  of  Civil  Procedure  (55  1281-1290). — 
Dore  V.  Southern  Pac.  Co.,  163  Cal.  182,  124 
Pac.  817. 

<k     Same  —  Wkat     constitutes     breack. — 

Where,  in  a  building-contract,  it  was  pro- 
yided  that  extras  were  to  be  valued  be- 
tween the  parties,  and  in  case  of  dispute 
to  be  referred  to  arbitration,  such  agree- 
ment will  not  prevent  suit  by  the  contrac- 
tor for  breach  of  contract  where  he  has 
made  written  demand  upon  the  owner  for 
arbitration  which  was  entirely  ignored  by 
the  owner. — Tubbs  v.  Deliilo,  19  Cal.  App. 
612,  127  Pac.  615. 

# 

6.  All    arbitrators    must    be    named. — As 

submission  to  arbitration  is  required  to  be 
in  writing  and  as  the  clerk  must  upon 
submission  being  filed  with  him  enter  the 
names  of  the  arbitrators  In  his  register,  it 
Is  plain  the  legislature  intended  to  pre- 
scribe that  all  the  arbitrators  must  be 
named  in  the  submission  agreement  and  the 
naming  of  two  who  may  choose  a  third  not 
named  renders  the  submission  void. — Joshua 
Hendy  Machine  Works  v.  Oray,  9  Cal.  App. 
610,  611,  99  Pac  1110. 

7.  Autkorlty  of  clerk  to  enter  submis- 
sion's tipulatlon  required. — It  may  be  well 
doubted  if  anything  short  of  stipulation 
unequivocally  authorizing  entry  of  sub- 
mission by  clerk  will  confer  upon  that  offi- 
cer authority  to  make  such  entry  in  his 
register. — Pieratt  ▼.  Kennedy,  43  Cal.  893, 
394. 


8.  Award  before  evidence  subntitted,  er- 
roneous.— The  parties  to  a  stipulation  for 
a  common-law  arbitration  have  the  right 
to  introduce  evidence  in  support  of  their 
claims;  and  to  decide  the  matter  in  con- 
troversy before  the  evidence  thereon,  and 
the  matter  Itself,  have  been  submitted  to 
the  arbitrators  for  decision,  is  a  denial  of 
such  right,  and  a  defense  to  an  action  based 
on  the  attempted  award  of  the  arbitrators. 
— ^Meloy  V.  Imperial  lAnd  Co.,  163  Cal.  99. 
124  Pac.  712. 

0.  Commencement  of  suit  on  award  Wo- 
tice  of  a^vard  prerenaiaite. — Suit  can  not 
be  based  upon  an  award  made  under  com- 
mon-law submission  until  notice  of  award 
has  been  given,  this  being  necessary  pre- 
requisite to  commencement  of  suit. — ^Ma- 
honey  V.  Spring  Valley  Water  Works  Co., 
62  Cal.  159,  164. 
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10.  ConstrvcfloB  of  sect  ion— -HTkat  wult 
be  aabmittcd. — The  only  matter  that  can  be 
submitted  to  arbitration,  under  this  section, 
is  a  "controversy  which  migrht  be  the  sub- 
ject of  a  civil  action"  between  the  parties 
concerned.  A  question  merely  as  to  the 
value  of  land  is  not  such  a  controversy.-^ 
Dore  v.  Southern  Pac.  Co..  163  CaL  182,  188, 
124  Pac.  817. 

See  par.  8,  this  note. 

11.  Creditor  may  petition.^ — ^A  creditor  is 
in  no  sense  interested  in  upholdlngr  a  will, 
but  only  in  securiner  payment  of  his  debt 
from  the  assets  of  the  estate,  yet  he  may 
petition  for  the  probate,  of  a  will,  his  ob- 
ject In  so  petitioningr  being:  nothing  more 
than  to  advance  the  administration  of  the 
estate  to  the  end  that  he  may  be  paid. — Es- 
tate of  Edwards,  154  Cal.  81,  95,  97  Pac. 
28. 

See  par.  20,  this  note. 


la.  Fire  Inavrance— Award  upon  limited 
•nbmlasloB^ — After  an  award  has  been  made 
under  submission  limited  to  determining 
amount  of  loss  sustained  by  plaintiff,  and 
insurer  has  expressly  promised  to  pay  it.  in- 
sured may  maintain  an  action  either  upon 
policy  alleffingr  fact  of  award  for  purpose  of 
flxiner  amount  of  recovery,  or  he  may  sue 
upon  new  or  subsequent  ag'reement  to  pay, 
in  which  latter  case  fact  of  agreement  is 
material  and  must  be  proven. — Stockton 
Combined  Harvester  &  Ag^ricultural  Wks. 
v.  Glen's  Falls  Ins.  Co.,  98  Cal.  557,  670,  S3 
Pac.  633. 

13.  Jarladletlon-^AB  award  based  on  anb- 
mlsalon  not  atatntory  under  above  and  the 
succeeding:  sections  is  not  sufficient  basis 
for  Judgment  for  want  of  Jurisdiction. — 
Kreiss  v.  Hotalingr.  96  Cal.  617.  619,  31  Pac. 
740. 

14.  Jvrladietlon  of  partlea. — It  does  not 
follow  that  because  matter  in  difference 
between  parties  may  be  submitted  by  them 
to  arbitration  that  court  of  record,  or  any 
court,  will  thereby  acquire  Jurisdiction  of 
subject-matter  or  of  parties. — Ryan  v. 
Dougrherty,  30  Cal.  218,  221. 

IB.  Jarladlctlon  apeclal. — Jurisdiction  in 
arbitration  proceeding:  is  a  special  Jurisdic- 
tion and  it  is  only  by  a  substantial  compli- 
ance with  all  the  requirements  of  the  stat- 
utes that  it  attaches. — Joshua  Hendy 
Machine  Works  v.  Gray,  9  Cal.  App.  610,  611. 
99  Pac.  1110. 

16.  Klada  of  anbmiaaion  to  determine 
valnea. — Submissions  to  determine  values 
are  of  two  kinds,  first,  where  the  valuers 
are  to  examine  the  property  and  fix  the 
value  in  accordance  with  their  own  opin- 
ion or  Judgment,  in  which  case  notice  of 
the  hearing:8  of  the  valuers  is  not  required, 
and.  second,  where  they  are  to  afford  the 
parties  a  hearing:,  and  an  opportunity  to 
offer  evidence,  and  are  to  adjudg:e  the  value 
upon  a  consideration  of  the  evidence,  as 
well  as  their  own  opinion. — ^Dore  v.  South- 
ern Pac.  Co.,  168  Cal.  182,  124  Pac.  817. 
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17.  Mlacoadvct  of  arbitratora  In  receiv- 
ing: evidence  without  swearing  witnesses 
is  waived  where  the  party  objecting:  U 
present  and  makes  no  objection. — SilllmAn 
v.  Carr,  159  Cal.  166,  118  Pac.  135. 

la     Objeet    of    anbmlttlag    «ne«tloaa     of 

difference  as  to  the  rights  of  parties  which 
are  within  the  legitimate  scope  of  a  legal 
arbitration  is  to  obviate  or  put  an  end  to 
litigation,  and  it  is  essential  to  the  validity 
of  an  award  that  It  should  be  final — that  it 
should    finally    determine    the    matter    sub- 
mitted    to.  the    arbitrators,     thus     leavingr 
nothing  to  be  done  but  to  execute  and  carry 
out  the  terms  of  the  award. — Boyd  v.  Bar- 
gagliotti,    12    Cal.    App.    228,    238,    107    Pac 
150. 

10.     Partition  —  Asreemeat     for  — Parti- 
tionera  not  arbitratora. — In  the  absence  of 
any  prior  controversy  between  the  parties 
an  agreement  among  tenants  in  common  for 
the  partition  and  allotment  in  severalty  of 
the  common  property,  to  be  made  by  three 
disinterested  persons,  the  determination  of 
the  majority  of  them  to  be  binding  on  the 
cotenants,  is  not  an  agreement  for  arbitra- 
tion, under  the  provisions  of  the  above  and 
following  sections;  the  partltloners  do  not 
act    in     the    capacity    of    arbitrators,    but 
merely  as  agents  for  the  cotenants  and  the 
provisions   regulating  arbitration  need  not 
be    compiled    with. — Gonsalez    v.    Gonzalez. 
174  Cal.  588,  163  Pac.  993. 

20.     Status  of  petitioner. — One  petitioning 
to  have  a  will  proved  while  holding  the  be- 
lief that  it  is  invalid  does  not  stultify  him- 
self.    Generally   it  is  true   that  the  person 
who  petitions  for  the  probate  is  one  inter- 
ested  in  sustaining  the  validity  of  the  In- 
strument   offered,    but    it    is    by   no   means 
necessary  that  he  should  be  such  a  person. 
The  purpose  of  the  petition  is  to  give  Ju- 
risdiction to  the  court,  and  Jurisdiction  hav- 
ing been   obtained,  it  becomes   the  duty  of 
the  court  with  or  without  contest  to  take 
all    necessary   and   proper   evidence  not   to 
the    end    of    establishing'  the    will    or   per 
contra  not  to  the  end  of  denying  a  probate, 
but  to  the  end  of  determining  whether  or 
not  it  be  a  legal  expression  of  a  testamen- 
tary intent  upon  the  part  of  the  deceased. 
—Estate    of    Edwards,    154    Cal.    91,    94,   97 
Pac.  28. 

See  par.  11,  this  note. 

21.  Stipulation  that  agreement  shall  be 
oonaldered  aa  atatvtory  arbitration,  and  en- 
tered aa  order  of  eoart. — ^Notwithstanding 
the  question  of  value  submitted  by  such 
agreement  did  not  come  within  the  terms 
of  the  statute,  the  agreement  and  the  award 
based  thereon  were  not  Invalidated  by  rea- 
son of  the  inclusion  in  the  agreement  of  a 
stipulation  that  it  should  be  held  and  taken 
to  be  a  submission  within  the  meaning  of 
section  1283.  post,  and  might  be  entered 
as  an  order  of  the  superior  court. — ^Dore  v. 
Southern  Pac.  Co.,  163  Cal.  182,  124  Pac.  817. 

Aa  to  aareement  to  arbitrate,  see  pan. 
2-5,   this  note. 
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22.  Same— Effect  of^Proeeedlns*  to  Ife 
condncted  la  statatory  mode. — Such  an 
aerreement  could  not  give  the  clerk  power 
to  enter  Judgment,  as  provided  in  seL^tion 
1286,  post,  or  ffive  the  court  jurisdiction  of 
such  a  matter,  as  of  an  arbitration  pro- 
ceeding:. At  most,  it  could  only  grive  the 
parties  the  right  to  have  the  proceedings 
befcre  the  arbitrators  and  by  them  con- 
ducted In  the  statutory  mode.  As  the  par- 
ties are  presumed  to  know  the  law,  it  will 
be  presumed,  in  the  absence  of  any  alle- 
eration  of  mistake,  that  this  was  the  extent 
of  their  purpose  in  declaring  that  the  sub- 
mission might  "be  entered  as  an  order  of 
the  superior  court." — Dore  v.  Southern  Pac. 
Co..  163  Cal.  182.  124  Pac.  817. 


23.  Same  —  Effectl-ve  oaly  as  part  of 
acreemeat^ — If  the  statutory  regulations 
apply  at  all  to  such  an  agreement,  it  is  not 
because  of  their  force  as  statutes,  but 
solely  because  of  the  agreement  of  the 
parties  making  them  a  part  of  the  agree- 
ment.— Dore  V.  Southern  Pac.  Co.,  163  Cal. 
182.  124  Pad  817. 

24.  Sanne— 'Waiver  of  stlpnlatloa— Eatry 
as  order  of  eovrtii — Such  a  stipulation,  as 
it  derived  all  its  force  from  the  agree- 
ment of  the  parties  and  none  from  the  stat- 
ute as  such,  could  be  waived,  and  it  was 
-waived  so  far  as  it  required  an  entry  as  an 
order  of  court,  when  neither  of  the  parties 
at  any  time  caused  the  submission  to  be 
entered  as  an  order  of  court,  but  each  of 
them,  well  knowing  that  it  had  not  been  so 
entered,  consented  to  and  proceeded  with 
the  arbitration,  introduced  evidence  before 
the  arbitrators  and  proceeded  to  an  award 
without  objection  on  that  score. — Dore  v. 
Southern  Pac.  Co.,  168  Cal.  182,  124  Pac. 
817. 


Ssme     Waiver    of    stlpalatloa    as    to 
M^vearias  arMtmtors  aad  delivery  of  award. 

— Conceding  that  such  stipulation  was  an 
agreement  that  the  arbitrators  should  be 
sworn  and  that  the  award,  signed  by  them, 
should  be  delivered,  in  accordance  with 
sections  1286  and  1286.  post,  such  require- 
ments could  be  waived. — ^Dore  v.  Southern 
Pac.  Co.,  163  Cal.  182,  124  Pac.  817. 


Sante— Santo— Safllcleacy  of  evldeace 
skowlns  waiver. — A  waiver  by  the  defend- 
ant of  such  requirements  was  sufllciently 
shown  by  evidence  to  the  effect  that  many 
days  were  occupied  in  the  hearings  before 
the  arbitrators  and  that  the  defendant  ap- 
peared and  presented  evidence  and  con- 
ducted the  proceeding  on  its  part  without 
ever  demanding  or  suggesting  that  the  ar- 
bitrators be  sworn,  or  objecting  because 
they  had  not  been  sworn;  that  pending  the 
proceeding,  it  entered  Into  agreements  for 
a  deduction  from  the  amount  awarded  for 
a  certain  parcel  of  the  land,  and  for  an  ex- 


tension of  the  time  in  which  the  award 
might  be  made;  that  when  the  award  was 
made,  an  unsigned  copy  was  delivered  to 
It,  and  it  was  then  informed  that  the  ar- 
bitrators had  not  been  sworn,  but  no  ob- 
jection was  then  or  ever  made  by  it  on 
either  ground;  and  that  thereafter  it  treated 
the  award  as  valid  on  various  occasions 
when  payment  was  sought  by  the  plaintiffs, 
and  promised  to  pay  the  amount  allowed. — 
Dore  V.  Southern  Pac.  Co.,  163  Cal.  182,  124 
Pac.  817. 

27.  Sabmisaloa  to  arbltratloa  — Agree- 
ment bet^veea  mvalclpallty  aad  Indlvidval— 
Validity  of  agreesaeat. — An  arbitration 
agreement  entered  into  between  a  munici- 
pality and  an  individual  can  not  be  at- 
tacked by  the  farmer,  on  the  ground  that 
the  making  of  the  same  was  beyond  the 
power  of  the  municipality,  after  the  award 
has  been  filed  pursuant  to  the  code  provi- 
sions relating  to  arbitration,  and  has  been 
sustained  by  a  judgment  of  the  superior 
court  It  has  become  final. — Cary  v.  Long, 
181    Cal.    443,    184    Pac.    857. 

28.  Same— Same— Power  of  municipality 
to  sabmit  to  arbitration. — A  municipal  cor- 
poration, like  an  individual,  has  power  to 
submit  to  arbitration  any  controversy  which 
might  be  the  subject  of  a  civil  action 
against  it.  under  the  provisions  of  the 
above  section  and  of  section  1283.  post.-«- 
Cary  v.  Long.  181  Cal.  443.  184  Pac.  857. 

20.  Submission  of  question  of  loss,  by 
lire  to  arbitration. — Where  complaint  al- 
leged that  matter  submitted  to  arbitration 
was  question  of  amount  of  loss  sustained  by 
plaintiff,  and  court  so  finds,  and  where  in 
addition  to  this  record  showed  that  in  sub- 
mission itself  there  was  an  express  provi- 
sion to  effect  that  appraisement  or  award 
to  be  made  thereunder  should  not  operate  or 
be  taken  as  waiver  by  insurance  companies 
or  any  of  them  of  any  provision  or  condi- 
tion of  their  policies,  held  that  an  award 
in  pursuance  of  such  submission  does  not 
fix  liability  of  insurer  to  pay  under  policy, 
but  only  determines  amount  to  be  paid  in 
event  that  there  is  any  liability  at  all,  and 
no  action  can  be  maintained  upon  an  award 
of  this  character  standing  alone. — Stockton 
Combined  Harvester  &  Agricultural  Works 
V.  Olen's  Falls  Ins.  Co..  98  Cal.  657,  570,  38 
Pac.  633.  See  Soars  v.  Home  Ins.  Co.,  140 
Mass.  343.  5  N.  E.  149;  Whfpple  v.  North  B. 
&  M.  F.  Ins.  Co.,  11  R.  I.  139. 

SO.  Testacy  favored* — Generally  speaking 
the  law  favors  testacy  to  intestacy  and  Is 
sealous  to  see  the  testamentary  directions 
of  a  testator  fully  complied  with,  and  only 
In  case  of  intestacy  does  the  state  distribute 
the  property  of  the  decedent  under  its  laws 
of  succession. — Estate  of  Edwards,  154  CaL 
91,  93,  97  Pac.  23. 


§1282.    SUBMISSION  TO  ABBITSATION  TO  BE  IN  WSmNO.    The  sab- 
mission  to  arbitration  must  be  in  writing  and  may  be  to  one  or  more  persons. 
History:    Enacted  March  11,  1872,  re-enactment  of  §  381  Practice  Act 
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1.     Stipulation    as    to    SBbmlaaloA— Entrr 

of. — If  parties  stipulate  in  submission  that 
same  may  be  entered  as  an  order  of  court, 
and  grives  submission  and  stipulation  to  be 
tiled  with  clerk  of  that  court,  he  is  required 


to  enter  same  in  his  resrister  of  actions." 
Ryan  v.  Dougherty,  80  Cal.  218.  221. 

Am  to  atlpiftlatlOB  for  anbnalasloA  to  arM* 
tratloa  seBorally,  see,  ante,  S  1881,  note  par. 
21. 


§1283.  SUBMISSION  HAY  BE  ENTERED  AS  AN  ORDER  OF  THE 
COURT.  REVOCATION.  It  may  be  stipulated  in  the  submission  that  it  be 
enterett  as  an  order  of  the  superior  court,  for  which  purpose  it  must  be  filed 
with  the  clerk  of  the  county  where  the  parties,  or  one  of  them,  reside.  The 
clerk  must  thereupon  enter  in  his  register  of  actions  a  note  of  the  submission 
with  the  names  of  the  parties,  the  names  of  the  arbitrators,  the  date  of  the  sub- 
mission when  filed,  and  the  time  limited  by  the  submission,  if  any,  within  which 
the  award  must  be  made.  When  so  entered  the  submission  can  not  be  revoked 
without  the  consent  of  both  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  may  be  enforced  by  the  court  in  the 
same  manner  as  a  judgment.  If  the  submission  is  not  made  an  order  of  the 
court,  it  may  be  revoked  at  any  time  before  the  award  is  made. 

History:  E3nacted  March  11,  1872,  re-enactment  of  8  382  Practice 
Act;  amendment  approved  AprU  15,  1880,  Code  Amdts  1880  (C.  C.  P* 
pt.),  p.  74. 


ARBITRATION— AGREEMENT  ENTERED 
AS  ORDER  OP  COURT. 

1.  Agreement  to  submit  matters  to  arbitra- 

tors in  dispute  —  Is  voluntary  with- 
drawal of  case  from  jurisdiction  of 
court. 

2.  Same — Date   when   award   to   be   made — 

Court  may  direct  clerk  to  change,  when. 

3.  Same — Filing  of  award,  time  of. 

4.  General  rule. 

5.  Jurisdiction — How  obtained  by  court. 

6.  Same — Requisites  for  conferring. 

7.  Mining  claim — Section  not  applicable  to. 

8.  Revocation — When  may  be  made. 

9.  Submission  of  cause  to  arbitration — Oper- 

ates as  discontinuance. 
10.  Time  of  entry  of  judgment — Construction 
of  word  **  thereupon. " 

See.    also,    ante,    S 1281    and    note. 

1.  Agreewnent  to  anbinlt  mattem  In  dUi- 
pate  to  arbitnitora— la  volvatair  iirlth* 
drawal   of   caae   from   JarUdictloa   of  coart 

by  which  court  loses  all  control  over  cause. 
— Heslep  V.  San  Francisco,  4  Cal.  1.  See 
Dragrhicevich  v.  Vulicevich,  76  Cal.  878, 
880.  18  Pac.  406. 

See  par.  9.  this  note. 

%,  Same— Date  wkea  award  to  be  made 
^-Covrt  Biay  dircet  clerk  to  ckanse*  wkea. 

— In  a  case  in  which  a  matter  is  submitted 
to  arbitration  under  an  arbitration  agree- 
ment  which  required  the  arbitrators  to 
make  their  award  in  writing  and  deliver  the 
same  to  the  parties  or  their  attorneys 
within  thirty  days  from  the  date  within 
which  the  submission  was  made  to  the  ar- 
bitrators, the   arbitration  agreement  being: 


dated  April  21,  and  the  arbitrators  being: 
chosen  on  May  10.  and  that  havlngr  flied 
with  the  clerk  of  the  superior  court,  pursu- 
ant to  the  provisions  of  the  above  section 
the  agreement  of  arbitration,  with  their 
qualification  attached  thereto,  and  there- 
after and  upon  June  14,  began  to  hold  their 
several  hearings  in  pursuance  of  their  func- 
tions as  such  arbitrators,  at  all  of  which 
sessions  the  parties  appeared  without  any 
objection  to  the  prolongation  of  such  hear- 
ing beyond  the  thirty  days  of  the  date  of 
the  agreement  in  question,  the  court  may 
direct  the  clerk  to  change  the  entry  in 
the  register  of  actions  the  memorandum  as 
to  the  time  within  which  the  award  should 
be  made,  so  as  to  conform  to  the  require- 
ments of  the  above  section  within  the 
terms  of  the  agreement  of  submission,  the 
parties  bfsing  estopped  to  object  thereto  and 
to  the  failure  to  submit  the  written  arbi- 
tration within  the  thirty  days  originally 
specified  by  their  attendance  upon  the  ses- 
sions of  the  arbitration. — Bank  of  Coro- 
nado  v.  Shreve,  —  Cal.  App. — ,196  Pac  787. 
following  doctrine  In  California  Academy  of 
Sciences  v.  Fletcher,  99  Cal.  207,  33  Pac.  855. 


8.     Same— FlItBg   of    award,    tiaia   of,  as 

fixed  by  arbitration  agreement,  to  be 
within  thirty  days  after  filing  the  arbitra- 
tion agreement  in  clerk's  office,  an  award 
filed  after  that  period  will  be  void,  although 
it  was  not  essential  to  the  validity  of  the 
arbitration  agreement  that  it  should  limit 
the  time  of  filing  the  award,  as  provided 
in  above  section. — ^Abrams  v.  Brennan,  2 
Cal.  App.  863,  84  Pac.  863. 

4.  General  rale  Is  that  neither  party  can 
revoke  submission  to  arbitration  after 
award  has  been  made;  that  rule  is  not  in 
any   way   changed   by   provisions   of  above 
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section. — California.  Academy  of  Sciences  v. 
Fletcher,  99  Cal.  207»  209»  S3  Pac.  866. 

S»     JnrladlctloB— -How   obtained  by  court. 

— By  concurrence  of  several  conditions  set 
forth  in  prior  sections,  court  obtains  Juris* 
diction  of  subject-matter  and  of  parties  and 
power  over  arbitrators. — Ryan  v.  Dough- 
erty. 30  Cal.  218,  222. 

6.  Same  —  Reqataitcs     for     conferrlBc^ 

The  clerk  must  be  authorized,  in  first  place, 
by  stipulation,  to  make  note  in  his  regrister. 
In  second  place,  he  must  in  fact  make  it 
there — the  mere  authority  without  act  done 
is  no  more  than  act  done  without  authority 
-would  be.  Both  must  concur,  and  in  ab- 
sence of  either  there  Is  no  Jurisdiction  over 
subject-matter  or  parties. — Pleratt  v.  Ken- 
nedy. 48  Cal.  898,  394. 

7.  Mlnlns    t'lalm— -Section    not   applicable 

to^ — Title  to  real  property  in  fee,  or  for  life. 
Is  expressly  excepted  in  above  section,  and 
decisions  of  California  hold  that  miningr 
claim  is  real  property  and  comes  within 
this   exception. — Spencer   v.   Winselman,    42 


Cal.  479,  482.  See  Merritt  v.  Judd,  14  Cal. 
59,  81;  Blair  v.  Wallace.  21  Cal.  818;  Husrhes 
v.  Devlin,  28  Cal.  601. 

8.     Revocation— -HTkea    may  be   nuide* — ^A 

stipulation  submitting:  matters  in  contro- 
versy to  arbitration,  which  contains  no  pro- 
vision by  which  order  of  court  can  be  made 
upon  it,  and  which  is  not  made  an  order  of 
court,  may  be  revoked  at  any  time  before 
award  is  made. — Sidlingrer  v.  Kerkow,  82 
Cal.  42,  46.  22  Pac  932. 

0.  Snbn^laslon  of  cause  to  arbitrations- 
Operates  as  discontlnnance  of  action  com- 
menced on  matter  in  dispute. — Ounter  v. 
Sanchez,  1  Cal.  46.  See  Dragrhicevich  v. 
Vulicevich.  76  CaL  378,  380,  18  Pac.  406. 

See.  also.  par.  1,  this  note. 

10.  Time  of  entry  of  Jndirnient— -Con- 
stractlon  of  word  '^kereapon.*' — Entry  of 
Judgment  is  not  required  to  be  made  at  any 
particular  time.  The  word  "thereupon."  as 
used  in  this  section,  does  not  mean  imme- 
diately.— California  Academy  of  Sciences  Y. 
Fletcher.  99  Cal.  207,  210.  33  Pac.  866. 


§  1284.  POWERS  OF  ABBITBATOBS.  Arbitrators  have  power  to  appoint 
a  time  and  place  for  hearing,  to  adjourn  from  time  to  time,  to  administer  oaths 
to  witnesses,  to  hear  the  allegations  and  evidence  of  the  parties  and  to  make  an 
award  thereon. 

,  History:    Enacted  March  11.  1872.  re-enactment  of  {  S8S  Practice  Act 


ABBITBATION— POWERS  OP  ABBITHA- 

TORS. 

1.  Delegation  of  authority. 

2.  Estimate  of  value  of  timber — Choosing  of 

** arbitrators" — Nature   of  agreement — 
Appraisement. 

3.  Two  time-honored  rules  in  relation  to  ar- 

bitration. 

4.  Yaliditj  of  an  award. 

See,  ante,  §  1281  and  note. 

!•  DelcsattoB  of  authority^ — Statute  does 
not  authorize  two  arbitrators  named  to 
choose  a  third. — Kreiss  v.  Hotalingr,  96  Cal. 
617,  621,  31  Pac.  740.  See  Stockton  Com- 
bined Harvester  &  Agricultural  Wks.  v. 
Olen's  Falls  Ins.  Co.,  98  Cal.  667,  667,  83 
Pac.  638. 

Tbat  arbltratora  are  not  perntitted  to  dele- 
gate thefr  powem,  see  note  60  Am.  St  Rep. 
114. 


2.  ESatlmate  of  value  of  timbefv— Chooalns 
of  '^arbitmtom'* «- Nature  of  agreement— 
Appralaement. — A  contract  between  the 
parties  to  a  pending:  action  with  respect 
to  their  rights  in  growing  and  fallen  timber, 
providinsT  for  the  choosing:  of  "arbitrators" 


to  estimate  the  value  of  the  timber,  and 
stipulating  that  neither  party  should  offer 
any  evidence,  but  that  the  arbitrators 
should  go  upon  the  ground  and  make  their 
estimate  from  and  on  examination,  is  not 
a  contract  for  arbitration  under  the  provi- 
sions of  the  above  and  following  section, 
but  merely  an  agreement  for  the  appoint- 
ment of  appraisers  to  determine  the  value 
of  the  timber,  and  therefore  the  rules  gov- 
erning arbitration  proceedings  are  not  re- 
quired to  be  followed. — Thompson  v.  New- 
man, 86  Cal.  App.  248,  171  Pao.  982. 

8.  Two  tlme-koBored  mlea  1m  relatlom 
to  arbltmtloBi  one,  that  courts  will  not  en- 
force an  agreement  to  submit  to  arbitration, 
and  the  otherr  that  arbitrators  must  give 
notice  of  their  session  so  as  to  afford  par- 
ties right  to  be  heard. — California  Annual 
Conference  of  M.  B.  Church  v.  Seits,  74  Cal. 
287.  291.  16  Pac.  889. 

4.  Validity  of  an  award  depends  not  only 
upon  the  due  and  proper  appointment  of 
arbitrators,  but  upon  regularity  of  proceed- 
ings, and  if  proceedings  are  had  ex  parte 
and  without  notice  to  parties  of  hearing, 
award  is  invalid  and  void. — Curtis  v.  Sacra- 
mento, 64  Cal.  102,  104,  28  Pac.  108. 


§1286.    HAJOBITT  OF  ARBITRATOBS  HAY  DETEBHINE  ANY  QUES. 

TION.    THEY  MUST  BE  SWOBN.    All  the  arbitrators  must  meet  and  act 

together  duripg  the  investigation;  but  when  met,  a  majority  may  determine 

!  any  question.    Before  acting,  they  must  be  sworn  before  an  officer  authorized 
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§1286 


ARBITRATION^AWARD  TO  BE  Ilf  WRITING. 


[Ft.  UI. 


to  administer  oaths,  faithfully  and  fairly  to  hear  and  examine  the  allegations 
and  evidence  of  the  parties  in  relation  to  the  matters  in  controversy  and  to 
make  a  just  award  according  to  their  understanding. 

History:    Enacted  March  11,  1872,  re-enactment  of  fi  384  PracUce  Act 


1.  Void  aubmUialoB.  —  Where  parties  by 
stipulation,  asrree  to  submit  controversy  to 
arbitration,  specifically  igrnoringr  nearly  all 
of  provisions  of  statutes,  and  repudlatinsr 
any  intention  of  following  its  requirement, 
it  is  not  statutory  submission,  and  is  void. 
— Kreiss  v.  Hotallngr,  96  Cal,  «17,  621,  SI 
Pac.  740. 

See.  ante,  §  1281  and  note. 


As  to  award  br  auUortty  of  arbltra«ara» 

see,  ante.  S  106S  and  note. 


lado. — See    note 


— ^W^ea    aad    how 

1  Am.  Dec.  200-202. 


Aa    to    provlalOB   that    three    rcfcrc«« 
three  arbitrator*  all  nuat  meet,  bat  two 
them  mar  do  any  aet  whieh  mlirht  be  do 
by  all,  see,  ante,  §  1063  and  note. 


of 


§  1286.  AWABD  TO  BE  IN  WBITINa.  WHEN  JUDGMENT  TO  BE 
ENTERED.  The  award  must  be  in  writing  signed  by  the  arbitrators  or  a 
majority  of  them  and  delivered  to  the  parties.  When  the  submission  is  made  an 
order  of  the  court  the  award  must  be  filed  with  the  clerk  and  a  note  thereof 
made  in  his  register.  After  the  expiration  of  five  days  from  the  filing  of  the 
award  upon  the  application  of  a  party  and  on  filing  an  affidavit  showing  that 
notice  of  filing  the  award  has  been  served  on  the  adverse  party  or  his  attorney, 
at  least  four  days  prior  to  such  application,  and  that  no  order  staying  the 
entry  of  judgment  has  been  served,  the  award  must  be  entered  by  the  clerk  in 
the  judgment-book,  and  thereupon  has  the  effect  of  a  judgment. 

Htotory:    Enacted  March  11,  1872,  re-enactment  of  S  386  Practice  Act. 

ARBITRATION— AWARD— JUDGMENT 

ON. 

1.  Agreement  to  submit  to  arbitration — ^When 

invalid. 

2.  Award  valid  as  common-law  award. 

3.  Award  must  be  in  writing. 

4.  Decision  bj  chance — ^What  is  not. 

5.  Judgment — Agreement  to  arbitrate  is  itself 

consent  that  judgment  be  entered, 

6.  Same — Entry  of.  • 

7.  Partnership  matters  in  controversy. 

8.  Same  —  To   determine    difference   between 

partners. 

9.  Waiver  of  error. 
See,   ante,    §  1281   and   note. 

1.  Asreement  to  anbiiiit  to  arbitration— 
Wkcn  invalid. — Submission  of  controversy, 
as  statutory  submission  to  arbitration,  is 
void,  and  award  can  not  be  enforced  as 
Juderment,  althou^rh  it  is  grood  as  common- 
law  award  and  basis  of  action,  where  par- 
ties by  such  asrreement  intended  to  igrnore 
nearly  all  of  material  provisions  of  statute 
relating:  to  arbitration,  and  expressly  re- 
pudiated any  intention  of  foUowiner  its  re- 
quirements, or  of  availingr  themselves  of 
machinery  of  court  to  assist  arbitrators,  or 
to  correct  any  errors  of  latter. — Kreiss  v. 
Hotalingr,  96  Cal.  617,  621,  81  Pao.  740. 

2.     Ai^ard  valid  aa  eommon-Iavr  avrard. — 

If  award  thouffh  not  srood  under  statute,  is 
valid  as  common-law  award,  court  may 
properly  deny  motion  to  set  it  aside  where 
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effect  of  such   order  as  motion   called   for 
would  be  to  declare  award  invalid  for  any 
purpose. — Kreiss    v.    Hotalinsr.    96    Cal.    617 
620,  31  Pac.  740.     See  Pink  v.  Fink,  8  Iowa 
313,  816. 

8.  Award  mvat  be  In  wrltln*.  —  "Wlien 
arbitrators  make  an  award,  it  must  be  in 
writingr,  and  when  submission  is  made  on 
order  of  court,  award  must  be  filed  with 
clerk,  who  shall  enter  award  in  judgrment- 
book,  and  thereupon  It  becomes  in  eltect  a  ff 
judgrment. — Ryan  v.  Dougherty.  80  Cal.  218.  /' 
222. 

4.     Decialon  by  cbance  «- HTbat  la  not. — 

Question  presented  as  to  determination  by 
arbitrators  is  similar  to  that  of  verdict  of 
Jury,  where  it  is  agrreed  that  each  Juror 
shall  set  down  in  figures  what  shall  be 
amount  of  their  verdict  and  divide  whole 
sum  by  twelve  to  fix  amount,  and  without 
agreeing  to  be  bound  by  it,  then  after- 
wards agreeing  to  determine  same  upon 
consideration  of  evidence.  A  verdict  so 
found  has  been  held  to  be  good. — Simons  v. 
Mills,  80  Cal.  118,  120,  22  Pac  25.  See  Wil- 
son V.  Berryman,  6  Cal.  44.  45. 

6.     Jndgnent— Agreement  to  nrbltrate  la 
Itaelf  eonaent  that  Indgment  ahaU  be   en- 
tered, and  it  may  be  entered  by  clerk  like 
Judgment   by   default,  subject,   as  provided  11 
by  statute,   to  action  of  court — Carsley   v.'i 
Lindsay,  14  Cal.  390,  395.  * 

«•  Sanie»Bntry  of.  —  Where  Judgment 
was  entered  by  clerk  in  less  than  five  days 
after  award  was  filed,  and  without  proof 
of  service  of  notice  of  filing  of  award  upon 
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AWARD  MAY  BB>  VACATED— WHBlf. 
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defendant  at  instance  of  plalntlfC  himself, 
he  can  not  take  advantage  of  this  fact.  It 
would  be  grood,  .however,  if  defendants  wish 
to  set  aside  Judgment. — Hooffs  v.  Morse,  81 
Cal.  128.  129. 

7.  Partaeraklp  mattcm  In  eoBtrovcrtiy. — 
Where  matters  referringr  to  determination 
of  arbitrators  related  to  certain  difference 
which  had  arisen  between  parties,  grrowinsr 
out  of  partnership  transactions  in  makiner 
and  sellingr  bricks,  articles  of  copartner- 
ship were  made  part  of  submission  and 
were  attached  to  it  as  an  exhibit;  held,  that 
arbitrators  did  not  exceed  their  powers 
under  submission,  which  further  provides 
that  they  "shall  decide  upon  amounts  of 
money  that  each  party  hereto  may  owe  the 
other  hereto  at  date  of  this  submission, 
arisinsT  or  becoming  due  upon  any  of  trans- 
actions, acts,  or  omissions  referred  to  in 
preamble  to  this  submission,  and  having: 
found  suCh  amount  shall  therefrom  arrive 
at  their  award  and  said  award  may  be  en- 


tered as  judgment,"  etc — Simons  v.  Mills. 
80  Cal.  118,  120,  22  Pao.  26. 


Same  — To  detcmlne  dlffcrenee  be- 
i  partners  as  to  what  is  partnership 
property  as  distineruished  from  individual 
property  of  one  of  partners  is  clearly  part- 
nership matter,  and  falls  within  written 
submission  of  case  providing  for  submis- 
sion of  "partnership  matters  and  accounts," 
and  where,  furthermore,  it  was  necessary 
to  determine  difference  in  order  to  adjust 
such  partnership  accounts. — Fulmore  v.  Mc- 
Oeorse,  81  Cal.  811,  617,  28  Pac.  82. 

8.  W^alver  of  error. — Action  of  party  in 
takingr  Judgment  on  an  award,  and  then  re- 
ceivinflT  amount  of  Judgmbnt  in  satisfaction 
waives  any  errors  or  misconduct  on  part 
of  arbitrators,  of  which  he  had  notice  at 
time,  and  he  is  charged  with  notice  of  all 
errors  or  misconduct  which  were  known  to 
his  attorney. — HoogB  v.  Morse,  31  CaL  128, 
129. 


§  1287.  AWABD  HAY  BE  VACATED  IN  CERTAIN  CASES.  The  court, 
on  motion,  may  vacate  the  award  upon  either  of  the  following  grounds,  and 
may  order  a  new  hearing  before  the  same  arbitrators,  or  not,  in  its  discretion : 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or  committed  gross  error 
in  refusing,  on  cause  shown,  to  postpone  the  hearing,  or  in  refusing  to  hear  per- 
tinent evidence,  or  otherwise  acted  improperly,  in  a  manner  by  which  the 
rights  of  the  party  were  prejudiced ; 

3.  That  the  arbitrators  exceeded  their  powers  in  making  their  award;  or  that 
they  refused,  or  improperly  omitted,  to  consider  a  part  of  the  matters  sub- 
mitted to  them ;  or  that  the  award  is  indefinite,  or  can  not  be  performed. 

History:    Enacted  March  11,  1872,  re-enactment  of  9  386  Practice  Act 


ABBITRATION— AWARD— VACATION 

OF. 

1.  ConBtruction — Subdiviaion  2. 

2.  Same— Subdivision  3. 

3.  Equitable  principles  govern. 

4.  Gross  error  must  appear. 

5.  Practice  as  to  stating  ground  of  motion. 

6.  Same — ^Facts  must  be  stated. 

7.  Time  in  which  appeal  must  be  taken^ 

When  dismissed. 

8- 10.  Vacation  of  award — Review. 

11.  Void  judgment. 

See,   ante,   S  1281   and   note. 

1.  ConatroctloB— SabdlvlBlon  2  of  above 
section  means  that  error  or  misconduct 
complained  of  must  be  of  such  character 
that  rierhts  of  party  complalnlngr  were  prej- 
udiced thereby. — ^Manson  v.  Wilcox,  140 
Cal.  206,  208.  209,  78  Pac.  1004. 

a^  Same— Sabdlvlatoa  S  of  above  section 
that  arbitrator  "omitted  to  consider  part  of 
matter  submitted"  refers  to  matters  set 
forth    in    the   agreement   for   submission. — 


Manson  v.  Wilcox,  140  Cal.  206,  208,  78  Paa 
1004. 

5.  fiS^nitable  principle*  sovcm^ — Arbitra- 
tors are  not  bound  to  award  on  principles 
of  dry  law,  but  may  decide  on  principles  of 
equity  and  grood  conscience,  and  make 
award  ex  squo  et  bono. — In  matter  of  Con- 
nor, 128  Cal.  279,  282,  60  Pac.  862. 

4.  (Srosa  error  msat  appear.  —  Awards 
will  not  be  vacated  for  mere  ordinary 
errors,  nor  even  faults  of  Judgrment.  The 
error  must  be  ^oss. — In  matter  of  Connor, 
128  Cal.  279,  282,  60  Pac.  862. 

As  to  sroand  of  scttlms  aside  arbitration, 

see  note  25  Am.  Rep.  46,  47. 

6.  Practlee  as  to  atatlms  sroand  of  mo- 
ttowu — Motion  to  dismiss,  which  fails  to 
state  in  motion  arround  that  appeal  was  not 
taken  within  proper  time,  does  not  waive 
error,  for  it  goes  to  Jurisdiction  of  court, 
but  it  Is  better  practice  to  state  grround  in 
motion^— Fairchild  ▼.  Daten,  88  Cal.  286,  287. 

6.  Same— raets  mast  W  stated. — Under 
subdivision  2  misconduct  or  error  must  be 
made  to  appear  by  facts  stated.    Mere  con- 


2795 


•  1288 


ARBITRATIOX^AWARD^MODIFYING. 


[Pt.  Ill, 


clusioDfl  are  not  sufficient. — Manson  v.  WU- 
cox,  140  Cal.  208,  209.  73  Pac.  1004. 

As  to  referees'  or  eommfaiBloneni'  reports 
and  fladinss,  see,  ante,  SS  64S,  645  and  notes. 

7.  Tiine  In  wkicb  appeal  mast  be  taken-— 
When  dismissed. — ^An  appeal  from  an  order 
must  be  taken  within  sixty  days  from  time 
order  is  made  and  entered  in  minutes  of 
court,  and  if  not  made  within  that  time  ap- 
peal must  be  dismissed. — ^Falrchild  v.  Daten, 
88  Cal.   286,   287. 

As  to  modlfylns  or  correct!  ns  nimrd  on 
motion  for  mistake  In  calculation*  see,  post, 
§  IZSt  and  note. 

8.  Vnention     of     a^rnrd  —  Revle^r.  —  An 

award  made  upon  an  unquallfled  submission 
can  not  be  impeached  on  the  grround  that  it 
is  contrary  to  law,  unless  the  error  appears 
on  its  face  and  causes  substantial  Injustice; 
where,  however,  the  arbitrators  are  re- 
quired, by  the  terms  of  the  submission,  to 
determine  the  rights  of  the  parties  accord- 
ing to  law,  a  plain  mistake  In  their  con- 
struction of  the  law  Is  sufficient  ground 
upon  which  to  avoid  the  award. — Utah  Con- 
struction Co.  V.  "Western  Pac.  R.  Co.,  174 
Cal.  166,  162  Pac.  631. 

9.  Where  upon  the  submission  of  a  con- 
troversy existing  between  the  plaintiff  and 
the  defendant  with  regard  to  a  claim  of  the 
former  that  the  latter  was  indebted  to  it  in 
A  certain  sum  on  account  of  the  construc- 
tion by  the  plaintiff  of  the  defendant's  rail- 
road, and  the  claim  of  the  defendant  that 
such  Indebtedness  had  been  discharged  by 
the  execution  and  delivery  of  certain  checks. 
It  is  provided  that  if  the  arbitrator  should 


find  that  the  defendant  did  not  discharge 
the  debt  by  the  checks  in  question  he  should 
determine  whether  "in  equity  and  faimesa," 
upon  all  the  circumstances,  it  should  be  re- 
quired to  pay  interest  on  the  debt,  and 
that  the  arbitrator  should  "make  hia  judg-- 
ment  and  award  according  to  the  leeral 
right  of  the  parties,  except  as  to  the  matter 
of  interest,  which  shall,  as  hereinafter  pro- 
vided, be  determined  in  accordance  with 
equity  and  fairness  under  all  the  circum- 
stances of  the  case,"  a  mistake  in  the  con- 
clusion of  law  upon  the  findings,  or  a  finding 
against  uncontradicted  evidence,  as  re- 
ported and  attached  to  the  award,  is  to  be 
considered  as  a  mistake  appearing  on  the 
face  of  the  award,  and  good  ground  for 
vacatlhg  it,  if  it  affects  the  substantial 
rights  of  the  plaintiff  on  the  merits  of  Its 
case,  but  the  weight  of  the  evidence  can  not 
be  considered.  —  Utah  Construction  Co.  v. 
Western  Pac.  R.  Co.,  174  Cat  166,  162  Pac. 
631. 

10.  In  arbitration  proceedings  the  provi- 
sions of  above  section  relating  to  such  pro- 
ceedings do  not  authorize  a  separate  appeal 
from  the  Judgment  entered  upon  .the  award, 
but  allow  appeals  only  from  the  decision 
on  the  motions  to  vacate  or  modify  the 
award,  as  provided  for  in  above  section  and 
section  1288,  post. — Utah  Construction  Co. 
V.  Western  Pac  R.  Co.,  174  Cal.  166,  162 
Pac.  681. 

11«  Void  Indgment^ — A  Judgment  entered 
by  clerk,  not  supported  by  valid  statutory 
agreement  of  submission,  is  absolutely  void, 
and  should  be  set  aside  by  court  with  or 
without  motion. — Kreiss  v.  Hotaling,  86  CaL 
617,  622,  81  Pao.  740. 


§1288.  COUBT  HAY,  ON  MOTION,  MODIFY  OB  COBBEOT  THE 
AWABD.  The  court  may,  on  motion,  modify  or  correct  the  award,  where  it 
appears : 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it  was  made,  or  that 
there  is  a  mistake  in  the  description  of  some  person  or  property  therein ; 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted,  which  part  can 
be  separated  from  other  parts,  and  does  not  affect  the  decision  on  the  matters 
submitted ; 

3.  When  the  award,  though  imperfect  in  form,  could  have  been  amended  if 
it  had  been  a  verdict,  or  the  imperfection  disregarded. 

Hittory:    Enacted  March  11,  1872,  re-enactment  of  §387  Practice  Act 


ARBITRATION-rAWARD— MODITYING. 

1.  Common-law  rule. 

2.  Findings  not  required. 
See,  ante,  S  1281  and  note. 

1.  Common-law  rale. — In  this  state  rule 
of  common  law  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed  has 
been  abrograted  by  code,  and  it  is  sufficient 


if  there  is  substantial  compliance  with  re- 
quirements of  statute. — Kreiss  v.  Hotalinir. 
96  Cal.  617»  620.  31  Pac.  740. 

2.  Flndlnss  mot  required,  —  Arbitrators 
are  not  required  to  And  facts,  nor  give  rea- 
somi  for  their  award. — In  matter  of  Connor. 
128  Cal.  279,  281.  60  Pac.  862.  See  Muldrow 
V.  Norris.  2  Cal.  74,  77.  S6  Am.  Dec  813; 
Tyson  ▼.  Wells,  2  Cal.  122.  ISl. 
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Tit.  X.]  DKCISION — APPBAL — REVOCATION.  f  f  1288, 1290 

§  1289.  DECISION,  ON  MOTION,  SUBJECT  TO  APPEAL,  BUT  NOT  THE 
JUDGKENT  ENTEBED  BEFOBE  MOTION.  The  decision  upon  the  motion 
is  subject  to  appeal  in  the  same  manner  as  an  order  which  is  subject  to  appeal 
in  a  civil  action ;  but  the  judgment  entered  before  a  motion  made  can  not  be 
subject  to  appeal. 

History:    Enacted  March  11,  1872*  re-enactment  of  9  388  Practice  Act 

AEBITBATION— DECISION— MOTION.  2.    CoastnietioB— Proceedlns  U  m  special 

1.  Appeal-From  what  may  be  taken.  •"•'h'",?  statutory  provisions  must  be  sub- 
^    ^^^  ^      ,.         -.          ■,.        .                .  ,  atantJaUy  compiled  with,  or  Judgrment  will 

2.  ConBtruction— Proceeding  is  a  special  one.  ^^^  y^^  valid.— Falrchlld  v.  Doten.   42  Cal. 

3.  Jurisdiction — ^When  not  obtained.  i26,  128. 

See,  ante,   8  1281  and  note.  8,    JvHadletlon — ^Wkcm    not    oktalned^ — If 

1.     Appeal— Prom  wkat  mar  be  taken. —  it  clearly  appear  that  parties  meant  merely 

There  Is  no  appeal  from  Judsrment  entered  that  award  and   not  submission  should   be 

on  an  award  before  decision  of  motion  to  made  rule  of  court,  or  that  Judgrment  should 

vacate  or  modify  it;  appeal  must  be  from  be  entered  upon  award,  court  has  no  Jurls- 

decision  on  said  motion. — ^In  matter  of  Con-  diction. — ^Falrchlld  v.  Doten,  42  Cal.  125,  129. 
nor,  128  CaL  279.  281,  60  Pac.  862. 

§  1290.    IF  SUBMISSION  BE  REVOKED  AND  AN  ACTION  BBOUOHT, 
WHAT  TO  BE  RECOVERED.    If  a  submission  to  arbitration  be  revoked,  and 
an  action  be  brought  therefor,  the  amount  to  be  recovered  can  only  be  the  costs 
and  damages  sustained  in  preparing  for  and  attending  the  arbitration. 
History:    Enacted  March  11,  1872,  re-enactment  of  ^  889  Practice  Act. 

Bee,  ante,  i  1281  and  note. 
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